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PROHIBITION ON MILITARY UNIOSIZ.4TTIOS: 
A CONSTITUTIOSAL APPRAISAL 

Deanne C. Siemer*, A. Stephen Hut, Jr.,** 
Gurden E. Drake-->: 

On October 6. 1 9 i 7  the Secretary of Defense issued a eomprehen- 
eive directive prohibiting participation by military personnel in cer- 
cain iabor union organizations or in activities associated with such 
organizations.' The directive reaches speech in the prohibitions on 
recruiting, solicitation, and collective bargaining, and also speech- 
related conduct such as membership, picketing. posting handbills. 
and distributing leaflets. This article describes. m Part I. the gen- 
eral constitutional constraints relevant to any effort to regulate 
apeech and speech-related activity by military personnel. It then 
analyzes, in Part 11, the case law specifically applicable to the prin- 
cipal prohibitions in the directive-prahibitions against: f i rs t ,  

mGenersl  C o u n r a l .  Department of Defen-e. i B. 1962 George Rashmeton  Uni- 
' er s t ) :  L L  B 1968 Harvard L a r  School. Member of the Bar? of t h e  Dirti ict  of 
C o h m h i a ,  NPI York Maryland, the TrvEf Telrl tory of the Pacific I i l and i ,  the 
Unlfed Stares Supreme Court.  the United Ststei  Court8 of S p p e a e  for the Sec 
and Faurrh a n d  Dlitiicf o i  Coiumbm Cn'euif i .  and t h e  United State. D ~ - t n e r  
Court lor the D m m t  of Columbia 
**Attorney. W11me1. Cutler & Pickerme. Rlaihington D.C .? ,E,  1986. U m i e r -  
81th af Penn~y l ran l s .  J.D. 1572. Hsrrard L s s  School i lemher of the Bar3 of the  
D i m i c t  af Columbia the United States Suureme Court. the United States Courts 
of Appeals for the Fifrh and District of Columbia Ciicu 
District Court  far the Dir l r icf  a i  Columbia The author 
ant h) the  Offlee of the General Counael. Department of Defense. t o  ~ S E ~ S L  in the  
preparation of the directire diacussed in th i i  article. 

United Btafei Court  of hhnrar) Appeals. 
The authors r i r h  t o  aeknoaledge t h e  mpor i an f  c o n t r i b u r m n  of warren L 

Simpson. J1 atlorney Rsuls  & Henderron Philadelphia.  Pa A B 1965 
Dartmouth College. d D 1972. Cornel1 Vmrerrity Department of Defense Direc- 
tlse Sa 1364 1 v a s  prepared by the Office of the  General Counsel ui th  the advice 
and asilrfsnre of other lees1 officer r i t h i n  the Deoarrmenr of Defense 

- * - s t a f f ~ r t a m e y .  office d G e n e r a i  coVnrei. ~ ~ ~ ~ ~ t ~ ~ ~ i  ofnefenrr A B  , i m  
LL.B , 1968. Unlrerslly of Yn'glnla 3lember of :he B a l i  of Neu York and the 
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negotiation arid c o l l e c t i r e  bargaining: second strikes and  other  '01- 
lect i re  lob-related actions. third. s d m t a t w n  and a d ~ o c a c s  w 

against attack on constitutional grounds 

I. G E S E R X L  COSSTITUTIOK.AL C'ONSTRAISTS 
Efforts to prevent unionization activities in  the militar> mu 

analyzed primarilj uncle* the first amendment i rh ich  pro\  
"Congress shall make 110 l a r ~  . . . abridging the freedom of i 
. . . or the right o f  the people peaceablr t o  asaemhle. and  t o  petition 
the Government far  a redress of grievances." In addition to the e l -  
pressly stated right? o f  speech. asrembli- and petitLon, the protec- 
tion of t h e  first amendment has been extended to the e o r a l l a r ~  
"right of association" for the advancement of beliefs ani1 idem pet- 
taming to  polmcal. economic. ieligious and cultural matteis * This 
eorollarj right is based on the recognition that the guarantee. of 
free speech and the right to petition for a ietlres3 of 
often ma! be hollon. in the absence of irrength gained t 
soc i a tm w r h  orher?. Restrictions on unionization aetii 
military a l x  m w t  be consirtent a i t h  the principle [ha 
.ma ted  pereons or groups should be treated similarly 
l a w  a principle e\plicitl? applied t o  the states in the equal p m t e e ~  
t ion  clause of the fourteenth amendment ai 
t he  federal  g o r e m m e n t  i n  t he  d u e  proc 
amendment Each o f  these geneial constit 
the .-tsndarde by  which they are applied are 

A COLSTRAIVT.9  O\ REGLZATIOY OF MILIT4RE 
1 \IO\IZATIO\ I l l P O S E D  BY T H h  F I R S T  

A 1fE \ D ME \ T 
Analyzing the  l m g e  bod! of I a n  r l e \ e l o p e r l  under  t he  first 

amendment and a ~ u l r i n e  that body of Ian to wwticuldi. i.eeulaton 

2 



19781 PROHIBITION ON MILITARY UNIONIZATION 

provisions prohibiting unionization of the military im olves three 
braad questions: f i r s t ,  whether the first amendment applies in the 
milltar? context a i t h  more limited scope or force than 111 the civilian 

what substantitw standards will be used to deter- 
utionahty of the prohibition: and t i w d ,  what fur- 
al  limitation^ are impoaed by the first amendment 

overbreadth doctrine. These questions are e\aminerl beloa 

I .  Application of the f irs t  amendment tn the military canter t  

The threshold question is whether the first amendment protects 
the freedoms of speech and association for those in the milltar).' 
Until quite recentl?., even some commentators who advocated an 
expansive v i m  of the protection provided by the first amendment 
iveie inclined to include the military in those "alien sectors" of soei- 
et? that "fall outside the area in which. . . freedom of expression 
must be maintained."s In Parker  c. Lenye hawever, the Supreme 
Court held that while "military society has been a society apart 
from civilian society." and while " 'the rights of men in the armed 
forces must perforce be conditioned to  meet certain overriding de- 
mands of diaciphne and duty.' '' n nevertheless "the members of the 
military are not excluded from the protection granted bb the Firs t  
Amendment." 

ourt extended the protection? of the first amend- 
personnel. it also held that the unique character of 
ion justifies a narrower application of those protec- 

tions than is afforded in a civilian context. In  upholding Articles 133 
and 134 of the Uniform Code of hlilitary Justice L o  against argu- 
ments that the? were unconstitutionally vague and overbroad, ihe 
Court cautioned pointedly that :  

In Hsmpton v M o n  Sun Wong. 426 U S 88 (19761 houerer rhe Court  suggested 
xithout elaboration. that  the proteetimi afforded by the t x o  amendments "are 

-Id a i  744 
.Id [quoting Burns I Wilson. 264 U.S. 137 140 119531) 
# I d  a1 768 See (L!,L. Darh F C a n m a r d i n g  General 207 F Supp 549 (D 9 C 
19691 a f f d  ~ r r e w  429 F 2d 427 I4th Clr 1970). C C I I  d e n i e d  a01 E S 961 ilPill 
, O l O  U S C S S  933 9 3 l  11970) 
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political candidate; raiaed a'first amendment chnlle&e t o  military 
yegulations limiting political campaigning and the distribution of lit- 
erature on the Port Dii: .Ililitary Re?ei.ration." The primal.) issue 
in G r e r ,  T Y ~ ?  ahe the r  ciiilians could have unfettered dccesr to  Fort  
DI\: in order to ewrcise theii  first arnenriment rights because t h e  
military reseriatioii, normall> open to civilian v 1 i 1 t o t - . ~ ~  had be- 
come B "public forum." la  As 111 Po~,krr /'. Lci 'y .  the Court iewlred 

I .  . .  I .  

. . Y  . .  . . 
~ , I ? .  . . ,  . 

. .  
. . . .  , 
-. , 4 :  
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19781 PROHIBITION ON MILITARY UNIO.VIZATIOK 

the issue by relying, in part, on  the special needs of the  rnditarl- 
mission Writing for the majority. Justice Stewart observed 

One of t he  "cry p u i p o i e s  fay i h i e h  the  C o n i I i t u t i a r  \>a8 ordained 
and eomblirhed ,bas t o  'probide for t he  C O T P ~ U ~  defence " and this 
Court  mer  the  p a r s  has on ~ o u n f : e s i  aeeailanr reeagnlzed the s p e e d  
eonititutioral function a i  :he m ~ h f a r y  ~n our n a f m a l  Ihfe. B f u n e l m  
both expiieir and mdlipensable In i h w t .  I t  1; "the primary business 
of armie~ and naiie? t o  fight UT be ready IO f q h t  nbrs should the  
oeeas~on arise " .And ~f IS conaequentli  rho b u m e s s  of B mll 
i t a l l a t i nn  like Fort Di r  to t r a m  ioldlers .  not t o  p m x l e  
iarvm 

tian hap been 'the hiitorieally un ,PI of [ ~ f s l  command 
'"g affieer SUmmanly to e i e l v d e  the ares of his /om. 
mand " The not ion tha t  federa. m ation?. like muniriprl 

assembly and communicanon of thoughts b i  p m a f e  e~uzens  13 thus 
h w f a n r a l l )  and rons t i tu tmal lg  false 2: 

Since there was no claim that the Fort Dir  authorities had ahan- 
doned their power to  exclude the Court held that the 
challenged regulations were constitutionally valid. 



MILITARY LAW REVIEW [VOL. 78 

Broadly interpreted,  Gicc, arguably .upport? the p o p 0  
that m11irai.y authorities could ban dl1 on-base unionization a m  
simply b) evrciaing theu traditional powers 0 )  et milita 
tions. There are. howe\er. limits on the reach of GI.< 
relevant t o  efforts to prevent militari unionization Fir? 
eeptually aakuard to apply the public forum doctrine to the  first 
amendment right of associatmn. Association. in the forin of mere 
membership in a n  organization. need nor  h a l e  any spatial d ~ m e n s i o n  

d not. theiefoie. be iubiected to a c o m m a n d e ~ ' ~  control of 
on  a military bare .  Second. and more fundamentally.  ear^ 

enie Court cases are at  oddr x i th  the mechanical approach 

amendment right? to piison in- 
e i  School D z s f i i c f . 2 0  t he  Court 
ould not punish the a e a n n g  of 

ple, the Couit  affmdeil ce 

associational conduct, but the protection afforded by the Consritu- 
tion vi l l  turn on  the kind of e\pres;ion or iiisocihtion at idsue and 
the effect on  t he  military midiion: and  second. ohile the public 

"abandonment") ma) permit banning from 
of the kind of speechmaking and leaflettmg by 
ue in G,eei.. the doct r ine  may not p~eclui le  all 

w t  and ~ 1 1  not apply t o  the n p h t  of di iac i -  
ation 

6 



19781 PROHIBITION OS MILITARY UNIONIZATION 

2 .  Substantive standards for applzeation of the f i r s t  amendment 

The extent to  which first amendment protections are limited in 
the mihtaq  contest depends upon the substantive qtandards that 
the courts apply to determine when the government lawfuliy ma? 
prohibit or reerrict expreasiw or associational conduct. Although 
the Supreme Court has never really formulated a general and cahe- 
aive made of first amendment analysis. it has followed primarily two 
related Under one approach the Court balances the 
importance of the government's interest in limiting speech os as- 
sociation against the individual's interest in the restricted speech or 
association. Under another appioaeh, the Court looks in a more nar- 
rovly focused way to see whether there is a clear and present 
danger to a government interest and if such a danger ia not present, 
the individual's interest  taker precedence. The basis far  these 
judgments-general principles for choosing between these two ap- 
proaches and far applying each--are set out below 

protection 

a Bolanetng iiidii,ldvni and goDern,neni i,,terests 
Under this anal>tieai approach, the mu 

will be frequent instances in which a statute or other gorernment 
action will in some n a v  burden eipretai ie  or aaaociationai conduct. 
and that "[nleither right . . . i s  absolute." 23 The question whether 
the law 011 gorernment action is constitutional. therefore, will turn 
on two determinations: first,  a neighing of the respective interests 
of the individual and the government; and aeeand, a review of the 
government's aiternatires to see If an?- other approach could achieve 
the same result through less restrictive means. 

(11 Ii'eighi,ig of c o m p e t i n g  interests. Given the fundamental na- 
ture of first amendment interests, it is well established that "gov- 
ernmental 'action which may have the effect of curtailing [these in- 
terests] is subject to the closest scrutiny,' " and can be justified only 
if it serves some "compelling" government The determi- 

**A third d w i o a c h  18 sometimes zr l led t h e  ' definirlonal '  or abrolufist" a m r o a c h .  

7 
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. .  
state  had demon-trated no persunrive need for the Iistr, its mtwe;t  
in commanding the prorluction \ \as insufficient!) i o m p e l l i n ~  In R 
1976 case. Bxck le! ,  c I.uleo.lB on  the othei hand.  the C o w t  held 
that  rea tnc t ionr  on  the amount of contributions t o  federal election 

bat force. To this end. a high degree of command cantiol and  mill- 
vidual commitment to  mission accompli.hment i.. rei&eri \lembei- 
of the aimed forces. unlike any other profemon, must be prepared to 
fight and. if n e e e s r n y .  t o  die in order to  preserve the securir) of 
the nation. Effeetire operation of t he  armed force. depends on  
proper functioning of the chain of command. There must be control. 

ipline, and unhesitating obedience to larrful orders. As the de- 
ons in Pn,i;ei. and G r e w  demonstrate. 
se interests as compelling, and both c 

speech or a ~ s m a t i o n  be compelling, but  t 

amendment cha - 

R 
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ivays. the formulation in Shelin,i 1, T u c k e r  Feems most often 
used T h e w  the Court rerieir-ed 811 Arkansas qtatute that required 
teachers to file. ae a condition of emp1o:ment in  state schools, an 

- organization t o  which they had he- 
'e years. Appellant. a member of the 
ffidarit and was not rehired. Finding 

the Arkansas statute unconstitutional under the first amendment. 
the Court held that 

even .haugh the poiernmental  purpose he le%itimare and mbstantirl .  
that  purpam C I I ~ O ~  he pumued by meane that b i aad l r  stifle furds- 

e r t i e s  u h e n  t h e  e n d  c a n  be more  m r r o a l )  
h of l e g l ~ l n t i v e  abridgment must be i i e i b e d  in 
e means for aihiering t h e  bame basic purpose sa 

The Court believed that aa a less reetrictive alternative the r t a w  
could require disclaiure onl? of associational affiliations thar bare on 
job p e r f ~ r m a n e e . ~ ~  

The courts have looked t o  existing r e p u l a t i o n ~ , ~ ~  other state prac- 

9 



MILITARY LAW REVIEW' [VOL. 78 

t i ~ e s . ~ ~  and enmmoii sense 36  to identif! leis r e i t m t i i e  alteinati ie i  
in  the cni l ian eontext. In  the military context the courts might be 
persuaded not to look to civilian practice.. a i  diternatii.es. but the 
l eas t  reitrictive alternative requirement s t i l l  ILmits the manner in 
ahich the compelling mterestc recognized in G,uui and P n , k r # .  can 
he pursued. 

h 
In a m w m v  elas.- of cases. the Supieme Court has d e c l ~ n e r l  to 

undertake wi hoc balancing to determine nhether government ac- 
tion is consistent with the first amendment. but has applied in- 
d e a d  a standard that purports to be more clear-cut. predictable 
and pratect,ve of explesilon and 
!!h Justice Haimer i n  1919 in S e  
tion in ere?). ease 1s whether th  
cumstaiieer and aye of such a nature a- t o  create a deai. and present 
danger that the)- mi l l  bring about the sub;.tantive evils that  Can- 
g rew har a r ight to preren t  "3i \\-here thi- clear-anribpresent- 
danger te i t  applies. w e n  a n  action that furthers a "compelling" 
government interest in the least restrictire way wi l  be invalidated 
unleii the e\pression or association affected poses a clear and im- 
mediate threat to that interest It remaina t o  eonrider, first. the 
elass of cases in uhich the Supreme Court has applied the clear and 
present danger teat .  and,  second. precisely how the Court has for- 
mulated that test .  

The c i e o r  n v d  p i e n m t  d n v g e i  test n n d  i t s  rnr ini iam 

10 



19781 PROHIBITION ON MILITARY UNIONIZATIOff 

(1) dppliention o f t k e  danger  t e s t .  The Schenck case and other 
cases in ah ich  t h e  Supreme Court  has  applied the  clear a n d  
present danger tes t  have certain characteristics in common that 
serve t a  identify the kind of case to  ahich the tes t  w11 likely be 
appiied. Firs t ,  in each case in which the test has been applied the 
s ta tute  or regulation in question-xhether as writ ten or as 
applied 39-punirhed "pure speech" (or advocacy) on the bask of 
its content. that i8. the  ideas expressed, or punished mere associ- 
ation unaccompanied by any unlaxful act.42 Second, in each ease the  
content of the  speech or association alone was made a crime. Ac- 
cordingly, the test has not been applied where a person ia simply 
burdened in a noncriminal way on the basis of the content of speech 
or of asaociational membership, even where the civil burdens and 
penalties are quite ~ub%tan t i a l . ' ~  

E g ,Brandenburg \,. Ohio, 395 U S  444 (1969) (per ~ui isml  (proserlblng advo- 
cacy af government overtbrou b) force or vmlenee): 16hitney Y CalIfornla, 274 
U S 36: 11927) lse/mel, Gitlax V .  X e r  York. 268 U S 662 (19261 (?amel. rater Y 
United Stares.  354 U 5 298 (1957) Ipmwnbing  adrocmy of eovernmenf over-  
rhrau,): Dennis v United S ta t e r .  341 C S .  494 11051) Isamel; Thomas v Co!lmr 
323 U S 516 (19451 (orascnbme union aalmfation1. 

E.g , Cohen V. Cihforma, i o 3  U.S. 15 (1971) lhreaeh of peace e a n r ~ e t m l :  
Feiner Y .  Sev York. 340 51 4 316 11851) (statute prohibited speech hhleh ' s f m  
t he  public t o  anger. iniifei  disputes.  brings about candmons of unrest  01 e r e a f e ~  
a d i s turbandl ,  Cantuell  r Connecticut. 310 U S 296 (19401 Isamel, Termmella 
r Chicano. 337 U 9 1 11949) (disorderli' canduet statute1 Abram? v Unlfed 
States. i60 U.E 616 11919) lproscribmg a t t empt s  t o  e a w e  Inrubordination):  
Sehenrk 1,. United State? ?49 D S 47. 62 11919) (same1 

T h x  element may explain ~ h g  the  test  U ~ S  n o t  applled ~n Umted Srafea Y 
O'Brien 391 r.8 367 (19681. r h i c h  upheld a conv le tm for draft card hurmng. 

This ''eonieni" element plausibly explams % h i  the  clear and present danger 
test  D ~ S V B  no role LO eases where povernment i e ru l a tmn  IS  uDheld 88 B miiron- 
ahle.reatriction on time. place and m a n n e r  o f i \ p r e r r m  ' E  9 Adder13 5, 
Ploilda. 38: U S 39 (19661 (demonstration on the steps of p l h o u l e ) ,  c o x  x 
Lauisiana. 379 U.S. 559 I19651 Lbickefioe and oaradme). Kovaes r Coooer 336 . .  
C.S. 77 119491 (use of Ioud~peak&l. I . I 

E I . Nofo v United Statea.  367 U S 290 11961): Scale. ,. Emred State?.  367 
U.S. 203 119611, cf El f i i snd t  b R U e ~ e l l .  384 U S. i1 (19661 

This element explains why the elear and ppeient danger t e s t  has n o t  been 
applied m a  number of Supreme Court decision8 Thus.  ~n Amencan Communica- 
tion% A d n  v Dovd-,  339 U 8 382 (19501 the Court  upheld seenon 9lh) of the 
Taft-Hartley A c t .  29 U 8 C 8 l59(hl.  which proi'ided t ha t  ~ n )  labor u n m  vhose 
oIReeri failed Io f i le  annually an oath didclaiming memberhip in t he  Communist 
Parfv and belief ~n v io lent  over th rov  of the Government was barren f rom ace@?- 

11 
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ndant's conviction i r a i  affirmed in the 
the effect of the prohibited speech a n d  

more rignifieantly. 111 t h e  absence of even B contention that defend- 
ant's action created a "present" threat LO t h e  secunt] of the state 

danger test that  had been ?et  forth by Judge Learned Hand in  the 
Court of Appeals and that remoxed the element of temporal ~ m -  
mediae? between the speech affected and the evil sought to be pre- 

12 
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Speech ae  1% necessary to aroid the danger." The Court em- 
phasized that the phrase 'clear and present danger' "cannot mean 
that before the Government may act. it must wait until the putsch 
i s  abaut to be executed . . . ." 4n 

I t  1s questionable. h o w r e r .  whether this aspect of the Ds,~nts  
case remains good I a n ,  for in Bmndenburg u Ohio a the Court 
appears to hare restared the element of immediacy and incitement 
to cleai. and present danger analysis. In that case the Court held 
that: "the constitutional guarantees of free speech and free press do 
not permit a State to forbid or proscribe advocacy of rhe use of force 
or of lau violation e i ' eep t  where  such advocacy is directed to ineitzng 
or piodueiiig i m m n e v t  lowless  action a i d  is l t k r l y  to  . . produce 
such I t  IS apparent, given Brandenburg, that at least in 
civilian conterts speech cannot be cnminalized unless it is likely to 
incite or produce imminent laulesaneas.52 

Whether so rigorous a test IS appropriate in the military context 
is a quite difficult question. As one commentator pomts out: 

IIlf 13 a? unaatmiactary f "  apply 8" 'mmediacp requ>remeor t o  Calls 
for disobedience of rnihtar) order? as II IS 10 spply rueh a ~ e q v ~ r e m e n f  
t o  calls for o ie r thro i  of the gmemrnent ias ~n Denma1 The r n h  

e i e i f  m r a n d > t i o n i n g  d e r ~ i e e r n e n  t o  ~rn. 
UI orders by ~nou'aafing a posi t ive a t t i t ude  of 
. . . Speech that doer not motirate a ierweeman 

lation of the dear and present danger 
tes t .  which eschews the element of imminent incitement, \vas 
adopted by the Court of nlilitary Appeals in 1972 ~n r m t e d  States c 
P r ~ s t . ~ ~  and the Supreme Court noted its approval of P i i e s t  in its 
1974 decision in Parker u .  Leay.j5 The Court in Pnest  adapted this 
formulation "[Tlhe . . . inquiry, therefore, is whether the gravity 

I r l  at 510 
I d  at  50v. 

13 
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s publication: on good ordei and  ii~iciplme LII 

tion; of paiticular actiritie? may be required in o rdm to meet the 
government's need, but if ,  due to defective drafting or conceptual 
difficulties. they also i%eep in other actnitlei unrelated t o  the poi'- 
ernment's need, then they piobabiy n.111 be held arerbroad. The 
doctrine is explained in l ' n i t e d  Sfafea 1'. Robe1 nhere  the Court 
held merbroad a statute that burdened Communist Party member- 
ship: 

In  the overbreadth cases. the courts often permit a perron af- 
fected by a government action to litigate the impact on the first 
amendment freedoms of others. Even if the government action, ae 
applied to the challenger, is not unconstitutional, the court confers 
standing for thu purpose because f re t  amendment rights me gren  spe-  
cial protectimS8 The mete existence of an orerbioad gorernrnent 

14 
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action can have a "chilling effect" on the exercise of fimt amend- 
ment rights since lawabiding citizens generall) ail1 not engage in 
conduet that 15 prohibited even though. by hypothesis. they could 
not constitutionally be punished for having done  $0. To eliminate 
this "chilling effect" the Supreme Court frequent11 has permitted 
plaintiffs to raise the first amendment rights of third parties. 

Tira standards appear to hare developed Where "pure q e e c h "  1s 
regulated. little 01- IIO overbreadth is permitted. In Goodiiiy L W11- 
S O ~ L ~ O  for etample,  nhere  the state purported to piohibit the use of 
abusive language, the Court required that lines he "carefully d r a w  
or be authoritatively construed to punish only unprotected speech 
and not be susceptible of application t o  protected e\pression." 
\There. an the other hand, either expressive conduct or the first 
amendment nghts  of assembly or association are regulated. more 
leeiuay is permitted. and the restriction wlll not be struck down un- 

a 
state employee challenged a state merit system that regulated both 
speech and association. The Court sustained the statute against the 
challenge on  overbreadth grounds pointing out that the overbreadth 
must be substantial to be fatal and that m y  consideration of the 
substantiality of the overbreadth must take into account the plainly 
constitutional applications of the Statute. 

In Porker  i: L a ~ . y . ~ ~  the Supreme Court applied the overbreadth 
doctrine t o  statute8 affecting the exercise of f i rs t  amendment 
riehta br  militarv oerronnel. Caotain Levy advised a number of sol- 

eadth 1s '%ubstantial." In Broadnek 5. Oklahornn 

- . .. 
dieis, orally and in ar i t ing,  that they ehould refuse to fight in Viet- 
nam. He \$\as convicred of violations of Articles 133 and 134 of the 
Uniform Code of Yilirary Justice neither of Ahieh is directed enciu- 
sively at pure speech. The Court found that, given the breadth of 
the disciplinary power conferred on the military. there v e r e  numer- 
ous constitutional applications of the two articles including the ap- 
plication to Levy's own case. The Court conceded that there n a s  
"some possibility" that the articiei included in their sweep some 
constitutionally protected speech. but rejected the overbreadth 
claim because the overbreadth was too insubstantial to  warrant 
i n ~ a l i d a t i o n . ~ '  Even with the indulgence for overbreadth m the 

15 
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milltar! cante\t. hoae re r ,  the overbreadth tloctiine a i  applied to 
limitationc on t h e  speech and conduct of military peisonnel and of 
Civilian perronnel in  military coiite\ts requires caiefu! atid piecise 
di'aftinp. 

PROTECTIOS R E Q C I R E M E S T ~  

Even n11ei.e the government may piohibit certain e x p r e ~ a n  or 
assomtimi conqistent with the  f i i i t  amendment. such a prohibman 
must meet the separate eonititutional 
tion. The equal protection iequiiemen 
amendment. " S a  state  shall , den] to an? p e i ~ o n  Bithin ) t i  juris- 
diction the equal protection of the laus." The fourteenth amendment 
applies only to the States. but the equal protection principle is made 
applicable to  the  federal gorernment through the requirement of 

t i m e  is prohibited. Th  
standardr of equal pro 
rtsnriards t o  classifieationr that affect e\pi.e.rion and asiociation. 

I S,,heto ,it.?? , tn i , i i o i  ri 
The Supreme Court has applied ~ e i e i . d l  te-t' in i.ani.idermp equal 

protection challenges to  claesificationa by the government The 
usual and traditional tes t  presume> l eg i r i a tm that 
tions among perrons to be comtitutianil and requi 
there be a "reasonable" or "rational" bi-ir foi t h e  cla 

e n  and the application of t h o v  

16 
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Dandndge u 1J/711inms.6B for elample. the Court revieaed a chal- 
lenge under the equal protection clause to a Maryland regulation 
that placed a ceiling an state ireliare benefits to families that irere 
also receiving federal uelfare benefits. The Court upheld rhe clas- 
sification, finding that the "legitimate" interest m encouraging 
employment and in avoiding discrimination between welfare families 
and the familie8 of the \\orking poor provided a rational basis for 
the clasaiiicatlon. The Court further explained ita rational basis 
test: 

uee I t  l S d Y l t l  I" zome Inequallf)..'' 87 

In certain cases, however, the Court applies a far stricter test. 
When a classification that is "suspect"-based on race,eB natianal- 
ity,es or alienage.'-is involved, the Court exercises a close or 
"strict scrutiny," and the classnk.tion can be justified only if based 
on a "compelling Fitate inrerest." In  addition to the "suspect clarsifi- 
cation" categorv, the Court has applied a tes t  stricter than the trad- 
itional "rational basis" formulation in cases where "fundamental" 
nghts  or interests-most ofter. rights relating t o  ra t ing and in- 
ters ta te  t r a w l  "--are a t  issue. In Shapiro il for 
example, the Court focused on the classification for eligibility of 
nelfare recipients in two states and the District of Columbia based 
on the period of state residency. The Court found that these provi. 

*a 397 u s 111 119iu 

533 (1984) lmalappai t imed stale  l e g i h t  
"394 U S  61s ,1989). 

17 
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sioni  involved the consr i tut ional l?  deii tei l  right of inters ta te  
movement and held that the proviaions violated the equal protection 
tlaLl.?e: 

standard In R r r d  1 Reed." the Court stated that a ''classification 
m u s t  rest upon ;ome ground of diffeience h a n n e  a Pair and sub- 
stantial relation t o  the ableet of the !egislation so that all perion.3 
similarl) circumstanced shall he treated alike.' '' The Court fur- 
ther d a t e d  that uhile the obiecti 
question LS wherher rhe sratute ad 
caneistent a-ah t h e  command of 
B7iiloek I.. Cacta, ,  ? ' the Court stared that a rysrm of filing fee? for 
primary election candidates. because of its impact on  the fmnchire. 
could not be judged by  the traditional standards but "must he 
'closely scrutinized' and found reasonablr necersar) t o  the accom- 
plishment of legitimate state objective2 in order t o  paas eanititu- 
tional muster." j S  

Shortly thereafter. however, the Court  reverted to its alder for- 
mulations. In  D f e i r i . ' ~  m a l r i n g  voter durat lanal  X i i -  
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denee requirements. the Court subjected the Tennessee provision 
to the "closest scrutiny" and applied an unmodified "compelling 
state interest" standard to  the fundamental right to vote. In  M e m o -  
rial Hospifnl i,. .Mnrieopa Coanty.Bo the Court held unconstitu- 
tional, as a demal of equal protection, a county durational residence 
requirement for providing free medical care to indigents. The Court 
stated the question as whether the state has shown its iequirement 
to be "legitimately defensible" in that it furthers a "compelling state 
interest." I t  1s not clear fmm the more recent Supreme Court deei- 
aims whether the Court in fact is dereloping a middle level ap- 
proach inrolnng a rational relationship test but v i t h  more bite than 
before. 

8 .  Classijzzeations that affect espress ion 01 association 
Regardless of which standard applies, however. government ac- 

ion or  association and that dif- 
on the basis of those interests 
ely to-and hare  more than a 

"rational relationship" to-some important government interest. As 
the cases discussed below demonstrate, only occasionally will such 
action survive judicial scrutiny. 

In Police Department  P. . M ~ r i e y , ~ '  the Supreme Court addressed 
a Chicago ordinance that prohibited. as disorderly conduct, picket- 
ing or demonstrating on a public way uithin 150 feet of any primary 
or secondary achool during and for one-half hour before and after 
claaaes. The ordinance excepted from ita prohibition the peaceful 
picketing of any school inrolved in a labor dispute. 4Ioaley had pick- 
eted the school, in a peaceful manner, protesting alleged racially 
diaenmmatory practices of the school and had been convicted of dis- 
orderly conduct. The Court held the ordinance to be an Unconstitu- 
tional denial of equal protection because it made an impermissible 
distinction between labor picketing and other peaceful picketing. 
The cit?. in permitting one kind of picketing but not another, was 
restricting the activity not because all picketing was disruptive but 
because of the message being conveyed. The Court pointed aut: 



MILITARY LAW REVIEW [FOL. 78 

and ue ie  necessari to fuuither d 

such as a h e r e  conflicting demand 
state to make choices among pot 
the Court indicated that  the 'tate 

n\en:ment 1nteieit. 
ne place c o m p e l  the 

.e'. Mol.eovei.. 
mate ln t r i r l t  1" 

among picket-." 
The same result ha- been reached when clasiification* d i e  amlied 

t o  meetings or the distribution of leaflets. In  C,iiied Stc,trq 
the ,  

r ,  o lw 
the defendant na ;  conricteil of violating poielnment  r e p  

lations relating to disturbaneei and leafletting in  connection u i t h  a 
"Mass for Peace" and i a r i o u ~  other demonstrations on  the eon- 
course of the Pentagon. Pentagon iegulationi prohibited the dii- 
tribution of leaflets without prior approval and prohibited certain 
disorderly conduct such as loud or unusual noise. and obatructmn of 
entrances anil foyers that would dwtuib publlc emplo)eeh in  the 
performance of their duties. but the concour ie  hed been u-ed pre- 
viously for religiou?. remeatioiial and ae-ardi aawnbliei  authorized 
by Pentagon officials The court pointed out that  

The court concluded that the record strongly suggested iniidiour 
discnmmatmn and -elective application of d iegulation beciuie  the 
government permitted public meetings in  cupport of gwernment  
policy anil at the same time forbade public meetings oppored to that 
p a l i q  

20 
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Last Term, i n i o i i e a  L. T a i i h  Cnid;iio P 
the Supreme Court upheld, against a Ine 

lenge, regulations that restricted the activities of prison inmates in 
their capacity ab union members and that distmguished betneen the 
union  and other organizations permitted to operate within the 
prison. Union members \\ere prohibited from meeting a i  a group. 
although meetings of inmate members of the Junior Chamber of 

oholic Anonymous and  Boy Scouts were permitted. 
ould not receive bulk mail from ULIIOIIF.  although that 
ccorded other organizations. Given the special condi- 
on. the Court declined to disturb the iuilgment of 
Draning upon the equal protection analysis in G , w r  

II. S p o e k .  the Court held that because a prison a a s  not a publie 
forum. "appellanti need only demomtrate a rational bazis for then 
distinctions between organizational groups." 89 Moreover, 

pmtection problems inrolved in government action n i t h  respect to 
umonization of the military can he resolved by careful draftmg. 

In Bum. any government response t o  unionization activities must 
sur\-ive challenges under both first amendment and equal protec- 

21 
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Tion piinciples. and  111 each of theie area'. there a i e  dlff?rrnt  sub^ 
stantive swnilaldr and mode- of analysis. Each of rheee .-tandardr 
pi'alldei a n  lnrlepenrlent bails a n  which porernment action could  he 
held unconstitutional. 

This Part analyzes rhe Directive with respect t o  each of these four 
prohibitions in terms of the general constitutional principles dis- 
cussed in Parr I ,  and t h e  case im more specifically telerant to the 
subiect matter of each prohibition. 

.A. ('OLLECTIVE B A R G A I S I S G  
.i prohibition on  collective b a q a m n g .  ah that  term ir used in the 

civilian c o n t e a  rloes not abndpe t h e  freedoms of ipeech.  aiiembl) 

lation gmnting such lights to e m p l o y e i  in  the pi i ra te  :ector,Y2 it 
has not enacted le@ation providing or den>mg the right to bargain 
eoiiectively t o  federal empio5ees or milltar) personnel. And while pur- 

" y w r  E,* 
5 G i  L 

. 
22 
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iuant to the authority delegated to the President, s3 federal employees 
have been panted  by Executive Order 84 the nght to bargain collec- 
tivelj,  this right does not extend to military personnel. 
tld 

At the state level. the trend among the legislatures is to enact 
comprehensive public employee relations statutes that cover broad 
g o u p s  of government ernployeer and that grant organization and 
collective bargaining rights. Some states, howeyer. have excluded 
from such statutory schemes certain classes of employees such as 
policemen and firemen.86 At least one state has taken a different 
approach and has provided simply that any agreement or contract 
entered into by any government agenc) and a labor organization 
representing public employees is illegal and of no effemS6 A number 
of casea have considered the State urohibitions on collectire bareain- 
ing by police officers and firemen. and in all cases the prohibition 
has been upheld. 

In Atkins t i .  Cily of Chario!te.e' the court held that a North 
Carolina statute that declared illegal all contract? between umta of 
government and labor unions. trade union3 or labor organizations 
was not unconstitutional as applied to tit?- firemen. The court found 
that  the s ta tute  simply expressed the public policy of Nor th  
Carolina regarding collective bargaining contracts and  held that 
"The n g h t  to a collective bargaining agreement, e o  firmly en- 
trenched in American labor-management relations. rests upon na- 
tional legidation and not upon the federal Constitution." sy 

In S e w p w t  S e m r  Fiiehyhter i  A s s o u a t i o n  1, C i t i  of .Tewport 
X e ~ s . ' ~ ~  the plaintiff> challenged the city's refusal to bargain col- 
l e c t i r e l y  on the i swee  of wager. hour? and other conditions of 

6 C 5 L.  b 7301 119761 
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empia?ment. The court held that the basic right- contained in the 
fiist and fourteenth amendments cannot be extended t o  include a 
right t o  require the city t o  enter in to  collective bargaining n i th  an  
association of its empiojeer .  and the queitian whether the 'it)- must 
enter i n t o  a collective b a r g a i n i n g  a g i e e m e n t  16 o n e  fo r  the  
legkiature 

Although the federal government permits some of its employees 
(inciudmp some cii-iiim Department of Defense empio,eei) to en-  
gage in collective bargaining. the distinction betueen these cini ian 
employees and members of the armed foreea raises no aubstantial 
eoual orotection concern. Because the classification is not a msaect , .  
one and does not invoice expieasire eonduet or any athei. fundamen- 
ta l  intereat. the gorexnment a-oulcl have to .how o a i j  a rational 
basis for the distinction. In Varbeek v . M ~ S e n l , ' ~ ~  for example. the 
court held that a Missouri statute excepting paiice officers and  cev- 
t a i l  other emplo~ee?  from statutory collective bargaining provisions 
did not  deny equal p m t e c t m  of the law because police officers oc- 
cum such a uniclue dace  in  societv that  a rational basis esibti  for a 

1 .  

ciaswfication that singles them out  for disparate treatment. The 
unique role of the military has been expressly recognized by  the 
Supreme COUi.t.'02 and  would also sustain, ill tile face of a n  equal 
protection challenge. a classification that singles out members of the 
armed services for special restnetions a n  unionization actirities. 

2 Proiisions of the Department of Defense Directice i e le ro , i t  t o  
collectice borgoining 

The Department of Defense Directive provides: " S o  commander 
or supervisor may engage in negotiation OL. colleetii-e bargaim 
ing." The reim "negotiation or eallecrire bargaining" ii defined 
broadly to mclutle: 
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represent Eueh members far the purpose of iesoli ing bilsterall? 

This formulation limits only the activities of those who would act on 
behalf of the United States, not the actiYitie8 of those on the other 
side of the bargaining table. Ar such it is no more than B reasonable 
restriction imposed by an employer on the n a y  its employees (here, 
the supervisory employees who would represent the government in 
negotiations) perform their duties. and it affects no expression or 
association by those employees that  i s  protected by the f i rs t  
amendment. Because the Directive affects no first amendment con- 
duct. there is no need to demonstrate either a compelling gorern- 
ment interest for the restraint or  that affected ehprwsion or associ- 
ation poses a dear and present danger. 

The Directive makes clear that the term "negotiation or collective 
bargaining" cannot be read to affect normal military grievance pro- 
cedures. Paragraph F(1) provides. "This Directire does not pre- 
r e m  among other things: Ialn) membe~ of the Armed Forces from 
presenting complaints or grievances over terms or conditions of 
militaiy sewice through ebtabhrhed military channels." 'Os This 
narrovi further the prohibirion on collective bargaining and focuses 
the prohibition on those matters outside established military chan- 
nels where the potential adverse effects on military diaclplme are t o  
be found. 

The collective bargaining provision 
pect. Paragraph F .  an permissible act 
Directive doee not prevent "[clommand 
due consideration to the ~ i e w  of any member of the Armed Forces 
presented . . as a result of participation on command-sponsored or 
authorized advisory councils. committees or organizations for the 
purpose of improving conditions 01 communications a t  the military 
inztallatian involved " 108 This prorismn might be interpreted to 
peimit commanders t o  exempt, in effect, certain orgamzatms fmm 
the reach of the directive by declaring the organization t o  be 
command-sponsored oil authorized. A close look at the language of 
the Directire reveals. however. that no exemption i s  created. Com- 
manderr and supervisors may not negotiate OY bargain collectively 
with any  organization, regardle of whether  it is command. 
sponsored. This language is b) 12 of cla~ificatmn as to a.hat con- 

l o 4  I d  Enel I , G 
I d ,  Flli 
I d ,  F13) 
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I cnie / " t i .  ,ulei ,", i t  t o p  

In a series of d e c ~ s m n s . ' ~ ~  three-iudge dietrid court.; in  t h e  District 
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of Columbia have held all of this statute unconstitutional eacept rhat 
pai't of subsection (31 which prowribei  participation in a strike 
against the Goi-einment of the United Stater or the gowinment  of 
the Dietrict of Colu F bsequent decision. I',iifed F e d e , ~  
ti")# of Posinl woi i re  f . " '  the  court focused specifically 
on the constitutional . ortion of subsection (3). Plaintiffs 
c la~med that the right to strike 1s a fundamental right protected by 
the Constitution, that subsection (3) constitutes an infringement of 
the f r i t  amendment rights of association and speech, and that aub- 
section (3) is %ague and overbroad. The district court mteipreted 
this subsection as prohibiting on& an actual refusal by parneular 
employees to proride service.L1z The court found that there  is no 
constitutional right so t o  act. and that 

o assure the  euni inuing fuac-ioninp of 
' iuptlar t o  pio:ect public health and 

A t  least 38 states have enacted statutes prohibiting striker: and 
other concerted activities by some or all of their public employ- 
eei. .114 N e e  Yark .  for  example, enacted the so-called Taylor 
Law 116 in 1957 which provides: "Yo public empla)ee or emplope  
organization shall engage in a strike and no public employee or em- 
ployee organization ahall cause, Instigate. encourage 01' condone a 
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The Department of Defense Directi\e proiide.. 



19781 PROHIBITION ON MILITARY UNO.VIZATION 

S o  member of the A r m e d  Force? may' 
a .  Engage in an) strike. i laadown work stoppage, 07 other collee- 

t i ~ e  lab-related a c r i a n  r e l a t e d  fa f e r m i  n~ conditlanr of mi l l i a r )  
I F I I I ? P  "1 .. ... . 

b Picket for the purpoie af causing or coercing other member8 of 
t h e  Armed Forces ta engage I" an i  strike r l audoun .  woik rfoppage. 
or other C O I I P I O I P  job-relared action related t o  terms or  candmonr of 
mllltsr) Eelvlee 1 2 1  

Paragraph (a) refers specifically to the well-known forms of con- 
certed activity-strikes, s iondoans and work stoppages. These 
activities plainly are not within the ambit of first amendment pro- 
tection. Paragraph (a i  also referr t o  "other collective job-related ac- 
tion" in order to reach the wide valiety of possible actions that 
might be used to circumvent this provision if it were limited to 
strikes, slowdowns and work stoppage?. The w e e p  of the term 
"other collective jab-related action" could be quite braad and might 
encompass constitutionally protected activities. The term has. how. 
ever. been defined narrowly aa: "Any activity by t a o  or more 
persons that is intended to and does obstruct or interfere with the 
performance of a military duty assig71ment'?22 The dual t a t  of "in- 
tended to and does obstruct. . . performance" would appear to meet 
possible vagueness problems and to limit the prohibition to ac- 
tivities that ,  like strikes, s londoans and work stoppages. are not 
constitutionally protected. 

Paragraph (hi prohibits picketing bi- military members. both on- 
base and off-base, to the extent that such picketing i i  intended LO 
toeice other members of the armed fmees to engage in the collec- 
tive lob-related actions prohibited by paragraph (a). L'niike strikes, 
picketing is quite cleari>- erpreesive conduct within the ambit of the 
first amendment.'23 Severtheless. the prohibition appears to be 
constitutional under either an interest balancing approach or the 
clear and present danger test, as those tests are applied in the mili- 
tary context. Under the intereat balancing approach, the ultimate 
government interests are maintaining effective command control 
and military discipline. interests that were recognized as compelling 
in Parker L.. L m y  and Gmei L.. Spoeii.'*' The iiidiridual interest in 
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expre;ri\e conduct that ~r intended to coerce ridatmiis of a lawful 

tar: dirclpllne and order. 
F ioa l l ,~  paragraph lb) .-hauld not run afoul of enher the over 

’ SOLICITATIOS 

30 
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means of persuading or encouraging sermeemen to become union 
members--ahich may take place on or off militarb installarions. 
More broadly. "solicitation" also fyequentlg LF: made a crime. It i% an 
inchoate crime-like conspiracf or attempt-in which the actor re- 
quests or encourages another to engage in unlawful conduct. In 
either context a prohibition on solicitation raises first amendment 
and equal protection concerns. 

I .  Case laic rr ierni i t  to  prohibition o i i  so l i c i ta t ion  o i  ndcocaeu 
There are no current federal s ta tutes  that bar solicitation of 

membership in a union or other group. and there are only a few 
judicial precedents that address the question whether a prohibition 
on membership solicitation by members or representatives of a 
union is constitutional 

Perhaps the leading case IS Thonros c. Coliiizr 12* There, a Texas 
statute required that "[all l  labor union organizers operating in the 
State of Teras  shall be required to file . . . before soliciting any 
members for his organization, a written request . . . or shall apply 
in person for an organizer's card. . . .1'130 The petitioner, president 
of a union, gare a speech in Texas without the required card in 
ivhich he issued a general invitation to members of the audience to 
join the union local (and specifically solicited one named individual) 
in wolation of a restraining order that had issued e 2  pi i r te .  The Su- 
preme Court held the Etatute under which he had been held in con- 
tempt to be unconstitutional: 

I/ the use of t h e  i iord 
fmn e m  confire labor I t o  mnocu~us and abstract  dlicu8- 
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scheme. 
In J o ~ s  L'. Sor ih  C n  

prison regulation? prahih 

The Court  intimated 

barely implicated" beeaure "appellants h d r e  merely affected one of 
aeveral i q a  in a h i c h  inmater mq voice their complaints". and the 

had to yield t o  reasonable consid- 
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Jones confirms that reasonable limits may be enacted on the time, 
place and manner in which solicitation takes place 

I n  the mil i ta i?  can tex t .  Co,t/itei'io (mid R e i t n i i i a i i t  I V a i h r > ~  
establishes "the hictoiicall? unquestioned 

a commanding officer iummanlg t o  e\clurlr ei\ilian; from 
the area of his command." Khile C n p i e i i n  li'ovkei.~ does nor in 
t a m ?  permit a prohibition on the use of military personnel a i  or- 
ganize?.. G i r e ,  1'. Spaelr ' I '  reems t o  permit a prohibition on 
speechmaking. leafletting and other kinds of solicitation tradition- 
ally associated with the public forum--at least when those actiritier 
are undertaken on B militarb- installation 

. l IeE11ny 

9.  Proz is ions  of the Department of Defense Direciiue i e l e w n t  to 
salieilal~on or advocacy 

The Department of Defense Directive provides 

p m n ~  for public d 

its set forth in the ease l a w  Parapraph (a) contains I~mitations on 

160 E o  2d 691 
s. Cleoea.  126 
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publrc foium act int ies  ant1 19 goveined b) the coniideiationi set out  
arapraph Ib) contains limitatiani. 011 activities 
ted with a public forum. and i~ .ool<r to the 

R o r h  a p p e a i  t o  *a t i i f?  coniti tutioiial  

abet a violation of the Directive by a member of the Armed Forces. 
There prohibitions on  aohciring and airling and abettine m e  furrher 
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limited by the definitions of the te rms  "solicit" and "aid and 
abet." 14B The Directive bars only conduct by individuals: it does not 
attempt to create separate prohibitions with respect to orgamza- 
tions. The provisions of subparagraph ( a ) l l )  reach the professional 
union organizer who is directed and paid by the union and also union 
officere or other representatives. The provisions of subparagraph 
(a i (4)  reach other persons, not acting as union agents but actmg I" 
response to its requests. suggestions or incitement. This provision 
is limited to military personnel. The Directive does not appiy to 
union activities s i t h  respect to cirilian employees on militar 

Subparagraphs la)(2) and k ( 3 )  deal with fraudulent ami 
cause no commander or supervisor can engage in collectire 
Ing ui th  an) union organization. any union that proposes or holds 
itself out as proposing to engage in collectire balgamng is deceiv- 
ing its intended audience. There is 110 limitation. however. on an 
organization proposing or holding itself out as piopasing to petition 
Congress to enact a statute that would permit collectire bargaining. 
Ad\ocatmg a change ~n the law is constitutionaliy protected activity 
and  the Directive does not interfere with that activity. Nor is there 
a limitation on an organization proposing or holding itself out a.5 
proposing to engage in collectire bargaining #chert arid tf the l a w  
permits it.  So long as the organization makes clear to its intended 
audience that It may n o t ,  under the current l a w  and current De- 
partment of Defense regulations. engage in collective bargaining. 
there IS no fraud m d v e d ,  and th,us no prohibition on such state- 
ments by the terms of paragraphs ( a i ( ? )  and (a)(3). Since G f e e r  r .  
Spaek permits a prohibition applicabl 
broad classes of public forum activiti 
prohibited or fraudulent activities. the 
drawn more narroaly to apply only to such illegal or fraudulent ac- 
t i r i t ie j ,  rhould he eonstitutionai. 

Paragraph (b)  deals with a different class of activities. These do 
not necesianly require a public forum and may be carried out by  
individual contacts or in verv small groups. Here the prohibmon 1; 
drawn very narrowly. I t  is taken directly from the prohibition held 

"'The directive defines the term " i o l n t '  t o  mean ''It10 "re lo rds  or any athe, 
means t o  request, urge. advise. caunael, tempt.  or command another t o  commit  
any act prahlblted by this D i r e d u e . "  DOD Directive 1354 1. Incl. i H The 
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constitutional in Jones  and applies only to invitation: to engage col- 
lectively in an act prohibited by the Directive. There are three im- 
portant pieiequisite; to the opelation of thi. prohibition F 

prohibited activity. Invitations to enpape individually in unrelated 
illegal acts are not prohibited even though they ma) be job-related 
or may affect military duty assignments. Third. only ac tn i t?  pio- 
hibited by this Directive will serve as a predicate 
prohibition. The prohibition is thus focused na rmr  
obi petire-prevention of collective aetivn-that 
to military discipline and combat effectireneas. 

The distinctions dian II betiveeii labor unmnc and orher organiza~ 
tmir appeal con~isteiit with equal protection principles. In  J o n e s ,  
the Supreme Court upheld this preciie distinction. and in 
S p o c i i .  qui te  i i m i l a r  dirt inction. among  o t g a n i z a t i o  
sanctioned in the military contest. 

D. 41E.VBERSHIP 
Perhaps the m w t  effective roadblock t o  unionization of the armed 

forcer 1vould be a n  across-the-board prohibition on union member- 
ship The likelihood of incurring a substantial fine or mpnaonment 
far mere membership could deter enthusiasm for co l lec t i ve  ac- 

and iiould make organizing !'el.). difficult Such a pmhibi- 
etantial first amendment hurdles. n hether 
me form of clear and present danper test or 
ancing approach is Because there 

are so many organizations to hliich mi l i tan  pel 
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2 
There are a number of cases. both federal and atate, that involve 

attempts to bar union membership. For a variety of reasons, every 
court to canrider a challenge to such a prohibition on mere member- 
ehip in the last ten years has found it uncon?titutional. These fed- 
eral and state efforts are considered below 

The federal statute prohibiting membership in union organiza- 
tions provides in part: 

Case lax re le innt  t o  prohibitton. on membership 

I accept 01 hold a position in rhe G n e r n m e n t  o i  
t he  goiernment of t he  D ~ i t r i m  of Columbia if he  

againrr t he  Goiernrnenf of t he  United Stater o i  t he  earernment of 

judge district court concluded that subsection (4). in its entirety, 
was unconstitutional under the first amendment Relying princi- 
pally on G m f e d  Sta tes  1' Robel .L5Z the court concluded that the 
statute was not susceptible to a narrowing construction, and there- 
fore was fatally overbroad. 

The Robel case is important in the content of military activities 
because it makes elear that prohibitions on mere membership aii i  
not fare well even under circumstances where the national security 

ake. Robel involred section 6 ( d i l ) ( D )  of the Subversive Ae- 
Control Act of 1950 133 which provided that when a Com- 

munist organization is under a final order to register, it shall be 
unlawful for any member af the organization to engage in employ- 
ment in an>- defense facility. Robel, a Communist. was employed by 
a shipyard that i\-as declared to be a defense facility in August 1962. 
When he continued in the employ of the chip?ard beyond that date, 
he was indicted. While the Court recognized that congressional can- 
cern o ~ e r  the danger of sabotage and espionage in national defense 
industnee wi substantial-indeed compelling-it held the statute 
unconstitutional because it was both overbroad and not the least 
re i tnet i re  alternative. B) its terms, the Act punished individuals 
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\without iegard t o  rihether the 
an  mginization. 2nd fm that I. 
> m u t e  was ,101 the least *est 

a policemm'i obligation to serve the p 

a1 goreinment  

found no government interest 50 compelling A; to  ,ustif> 5uch a 
broad intrusion upon the police offieei.' firct amerdment  righr. o f  
s p e e c h  a n d  a s s e m b l y .  a n d .  t h e r e f o l e .  h e l d  t h e  s t a t u t e  
uncon.tltunonal. 

In  A f k i r z s  L City  o f  C h n d ~ t t e , ~ ~ '  city firemen challenged a Sorth 
Carolina statute that prohibited government employees from be- 
longing t o  any labor organization which is or may become affiliated 
with a national labor ~ n i 0 n . l ~ ~  The city defended on the ground that 

ch d 
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The court nevertheless held the statute ' ' r o ~ c l  on Its face as  an ab- 
ridgement of freedom of association piotected b> the First and 
Fourteenth Amendments. . . . loo  The oniy danger to a valid state 
interest suggested by the defendants. the court noted. v a s  the fear 
that  fire protection for the City of Charlotte might be di$rupted b! 
nolence or i t n k e  The statute \<a? arerbioacl because it "strikes 
down mdiscriminately the light of association in  a labor union-even 
one n h m e  policy is opposed to strikes.'' 16' No less significantly. the 
statute did not represent the least restrictive alternative, because it 

enactment of legi4at 
involved a Georgia statute prohibit- 

interest .  but rather argued thar the statute in  question attempted 
to accampliih a legitimate end (recuring complete impartialit) a n  

particularly in labor strike srtuations) in 
r (unnecessarily broad infnngement upon 
ment rights) and i ias .  therefore. uncon- 

stitutional on its face. The court weighed the plaintiffs' 11 
the first amendment right of association and the defendant's inter- 
est  in iecuring an impartial police force and concluded that "[nlhile 
the statutes here undoubtedly tend towaid securing the desired ~ m -  
partiality. t h e r  practxal effect in that direction would  not appear so 
efficacious 01 certain a, to 01 outweigh the obrlaui impan- 
ment of plaintiffs' F n s t  Amendment rights." Ib4 

In Vorheck  1'. .We.Tenl.Le5 alalntiff challenced a 31issour1 statute 
permitting union activities by publie employees except "police, dep- 
uty qheriffs, Missouri state highway patrolmen. Missouri National 
Guard. teachers of all hfiiaouri schools, colleges and universities." 
and also challenged a police board rule prohibiting police officwa 
from participating in the organization of or becoming a member of 
any association, umon. or any oiganmtion of department members 
other  than certain apprared o~ganizatmns.16g The court held the 
prohibition on membership to be unconstitutional on its face a i  ex- 
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ganizatiani. \<ere iletrimmtal to the paramilltar: nature of police 
departments.  the m u i t  iounrl no campelline rearon ioi. denying 
plaintiffs membeiship in organizations d e l i  bpirure  of their statu:: 
21s policemen Lc7 

I t  may be powible t o  dietingukh the po l i ce  and iiwmen 
from the  militai) context by focusing on the gareniment inte 
invnlred and the degree of harm that might be 
not piotected In the police officer anti firemen c 
ogn1zed d 1egmmnte state mterest 111 protectmg 
and miunng  the impartial enforcement of the l a v ,  but concluded 
that such interest- could be protected by legislation piohibiting 
i tr ikes b? poiice officers or firemen. The danger t o  the public safety 
a n d  welfaie  from an i l legal strike b: police officrii 01 firemen 
nould.  no doubt. be significant, but not 80 substantial as an illegal 
>trike h! the armed services If police officerr or firemen go on 
strike. only the local community is t h y e a t e n d  x heieai  if the armed 
services or a large or critical portion thereof were to  go on  strike,  
the survival of the nation might be endangered. ad  well as the sur- 
vival of the nations that depend upon the military power of the 
United States for protection. If a court iveie to appraise constitu- 
tional validity by an interest balancing aproaeh, it might conclude 
that the goreinmenr interest in msmtaining an  effective military 
combat fo ice  capable of protecting the nation at  all rimes is ruffi- 
eiently compelling to iuitify a broader mtrueion upon the  first 
amendment iiphta of militar) membeia than ivould be permitted m 
the case of police officers or  firemen. 

Under the dedi. danger approach. hoeever.  the basis foi Conitnu- 
tional validity might be difficult to establish. There are t n o  possible 
vays  to state the "rubitanrive evil'' as to membe 

z the pouer to preterit. first. union 
ate of mind that is incompatible with 
a danger, and second. the union organization engages in 

t i m  oil unlanful a d ~ o c a e y  that raises a clear and present 
daneer, and a ; ~ o c i a t i o n  i i i th such an  organization therefore can be 
punished. 

In  pracriee it ma> be that the greatest danger to the m h t a r y  1s 
the disruptire att i tude that could be engendeied by a-idespread 
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unionization of the armed forces Military training and discipline are 
directed, in large part. toward establishing a state of mind condu- 
cive to immediate. unquestioning obedience to lawful orders. If an 
organization promoted a questioning and diasident state of mind, it 
nould pose a threat to military order Sirnilad>-, an organization 
that promoted loyalty and devotion to leaders or principles that de- 
tracted from the chain of command and the layaity needed to sup- 
part an effective military operation might also he a danger t o  the 
military. Of course, these adverse effects are neeesranlq hypotheti- 
cal; leB and rierotian to a union is not the only sort of allegiance that 
may d e t r a c t  from single-minded devotion t o  mil i tary d u t y .  
Moreaver. to punish mere membership under these circumstances, 
without regard to any unlawful purpose or act pursued by the 07- 
ganizatian, is to punish a dissident state of mind. In  the absence of 
action that is in some way socially harmful. the government cannot 
conatitutionally make union sympathy a crime: and a prohibition on  
membership in an organization that laufully seeks t o  encourage 
unionization IS virtually indistinguishable from a prohibition on 
mere Fympathy. If there is a single constitutional truism. It is that 
the golernment may not make crimes of thoughts; "beliefs are invio- 
late," Ins because "[flreedom to think is absolute of its own nature; the 
most tyrannical government is powerless to control the inward 
workings of the mind." 

If union solicitation. collective bargaining, or etrikea and con- 
an be prohibited eonetitutionally. or if the 
can  be made unlaiuful. then a basis might 
ition of membership in organizations that 

engage in such unlauful efforts or  unlawful adroeaey. The theoreti- 
cal basis for this prohibition IF that ,  like concept? of conspiracy and 
complicity in the criminal la\?, a knowing, wdlful and actlre aisocia- 
tion with an organization that engages in unlawful conduct can be 

>* \lareover, this theoretical bails also mrehutrabl! premmee that  union memher- 
p U l l l  adiersel! affe 

daring xhaol b a d  mandator) mate 

4 1  
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punished. There are four requirements againit which a prohi- 
bition an membership would be measured FirFt. became the prohibi- 
tion is based on a constitutionally permissible bar t o  specified a c ~  
t ion? .  it must be established that  the organicatiaii has engaged culp- 

ot a difficult drafting problem. but it 
fficult enforcement problem. While 

l'' 18 E 5 C 8 2363 (1970) t e m p h a w  added) 
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The leading Supreme Court decision iiith respect to the conititu- 
tionality of this membership bar is Scnles u .  L'nited States.'" The 
Court upheld the statute. a3 applied, against first and fifth amend- 
ment attack but only by giving the provision an extremely narrow 
inrerpretation. Thus. the Court found that the Act did not prohibit 

per  s e ,  in  t h e  Communist P a r t 1  or any  other  

In  OUT iurirprudenre, euil! I ?  p e r i o d  and x h e r  the ~mpo?lllon of 
punishment on B iiarus or on canduet 
ence t o  the relationehip of tha t  etatur 
c r i m i n d  a e t i ~ i f y  . that  relafianihlp 
ID Entisfr the concept of personal gu 

heretofore been ieeognlied h) this Cou 
mole ID  ar Olganlzatmn engaged I" 

h r e a v e r ,  to  establish a sufficient relationship. membership must 
be active. not nominal or paisire. Indeed, the Court subsequently 
approved the triai court's charge. which had defined actire mem- 
bership to mean a devotion of ali or a substantial part of one's time 
and efforts to the organization. 

Fourth, and perhaps most important for first amendment pur- 
poses. there must be "specific intent'' to accomplish the prohibited 
aims of the organization. Although the Court in Scales said it could 

embership, nhen  it constitutes a purpose- 
a group engaging in this same forbidden 
any greater degree of protection from the 
.imendment," the Court also emphasized 

that. inasmuch as a single organization can engage in both lawful 
and unlawful conduct, "the ciause does not make criminal all associ- 
ation with an organization uhich has been shown to engage in illegal 
[acts]. . . . There mui t  be dear proof that a defendant 'specifically 
intend[sl t o  aceomphah [the aimd of the organization1 by m o r t  to 
violence.' I '  And, a3 the Court emphasized in S o t o  T. Cnited 
Stotes.17B a companion case to Scales .  specific intent. to be culpable, 
must be "present [unlawfui intent]. and not an intent [to act un law 
fully1 in the future. , , , 

361 C 5 203 11961) 
id at 221-26 (eltatlo" "mated'  
I d  at  929 lci tafion omlcted) 
367 L' 5 .  2Y1. 298 llY61). 
In a mhrequent Supieme Court decision Lis Students Research Council \ 

Wadmond, 4U1 C S. 154 11971) sppel!nnta challenged prlmslllg under the  flisf 
a m e n d m e n t  t h e  a r e f e r n  of screening spplirantr far admission t o  the  S e n  l o r k  
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2 P,.oi;isions of the Depaiimeiit @ D e f e n s e  Dzrectire , ~ e i e m n t  to  
niem bemh zp 

The Department of Defense Directive piovide;. 

c a n  be ienehed. 
cleai 

ilanger t o  m i l m i >  discipline before any meinbeishi], bar can be in- 
voked. Thur. the Directixe, utilizes a n i l a n t  of the clear and pres- 
ent  danger srani la~d a3 the test o f~nl i r l i t~- the  more rlliiicult of the  

doe.- not follow the mo't rigoraua fairnu- 

Paragraph (a1 requires that the organization rnwt present 
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case laa indicating that the c o u m  ivauld apply a relmed danger 
standard to the military where rhe consequences of an>- danger are 
i o  obviously great.Ia2 Paragraph (a) also iequres that the danger 
a r i v  out of one of ti%" jets of cxcumstancee-elther the organ~za-  
t m n  engages in  an act piohibiteil by the directive or the organiza- 
tion violates or secures a rialation of enumerated sections of the 
Uniform Code of hlilitary J u ~ t 1 c e . ' ~ ~  This limits substantially the 
w e e p  of the prohibition. 

The Directive restricts those o h a  may make the determinations 
neeeaaary to invoke a membenhip bar to the heads of Department 

ase of the Xl i ta ry  Departments. 
Secretaries of the Army. Say! 

macle. F r i t ,  the determinations 
must be made on a care-by~caae  hasis in reaponre to part~cular cil- 
cum*tilnree Second. theie  must he sufficient eridmce t o  iupporr 

0 prov,de, ipeciflc gmclance as to 

u c l o n  "I a r a n g i u 1  rilrpollfion "E mllltar? propell? of 

estrucnon Of propertj other rhrn mi i tdig piaperfg of 
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found to he n i.ioldtion of rhe rn i fo im Code of ! l l l l~ ta~y Justice will 
fm a membership bai Third. the 
wal; can  be imputed to organiza- 
leu Paragraph lbl piaces impor- 
embership that can be piahibned 

under IheDirectire First. the membership must be a c r i w L a 4  There 
is no ~ I . O S I ~ ~ I O I I  O K  vha t  has heen described in the case I an  z z  

7 which the courts appear to 
es that  further the arganiza- 
mubt be v i t h  knouledge of the 

tmn * y o  That knoaiedge. h o w  
stanrial eridmce. such as the 
ere the militar: member 12 Io- 
nation hnr been made ~ i t h  re- 

spect m a part icula  organizmon a n d  that membership iz therefore 
prohibited.1Y1 Thwd. this active. knairing membei.-hip must be i i i th  
the intent t o  promote the prohibited actnit ier of the organization or 
of individuals ni thin the organization. 181 

This appioaeh appears to meet each of the iequircment 
and .Yoto a ithout mi i f ic ing  piorection neceisai.! aEiii 
xcumulat ion b! union oigmzat ions of ~nc~ea ; ing  numhe 
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hers. I t  also appears  t o  meet the s tandards with respect  t o  
overbreadth and least reatrictive alternative set out in Rob1 by 
requiring case-bb-case determinations based on the actions of the 
organizations and their members. This formulation should success- 
fully irithstand eonstitutional attack a n  first amendment grounds. 

The regulation does not appear to raise any equal protection prab- 
lems because it distinguishes between organizations only on the 
baaie of the single ground for a membership prohibition that has 
been found acceptable under the first and fifth amendments- 
engaging in prohibited conduct. Such a basis for distinction among 
organizations is plainly rational and would pass muster under the 
more relaxed standard af equal protection review that would be ap- 
plicable. 

111. COSCLUSION 
Prohibitions on two aspects of unionization activity-collective 

bargaining and concerted activity-raise relatively few and readily 
manageable constitutional problems. The provisions of the Depart- 
ment of Defense Directive prohibiting these activities do not in- 
fringe on activity protected by the firat amendment. Prohibitions on 
two other. and more central. aspects of unionization activity- 
solicitation or advocacy and m e m b e r s h i p r a i s e  more difficult con- 
stitutional problems and require consideration of a large body of not 
always consistent ease law. The proviaions of the Directire prohibit- 
ing these activities are  narrowly draun,  well defined, and include 
guidelines for application that should suffice under First and hfth 
amendment standards. 





APPENDIX 

DEPARTMENT OF DEFENSE DIRECTIVE 
KO, 1354.1, October 6 ,  19ii  
Relationships With Organizations Which Seek to 
Represent  Members of the Armed Forces  In 
Xiegotiation or Collective Bargaining 

REFERENCES:  (a) Uniform Code af Military Justice 
(b) Title 18, United States Code, Section 1382 
( e )  DoD Directive 6200.27, "Acquisition of Infor- 

mation Concerning Persons and Organiza- 
tions not Affiliated With the Department of 
Defense," December 8, 1975 

SUBJECT: 

(d) Executive Order 11491, October 29, 1969 

A. PCRPOSE 
This Directive establishes policiea and procedures with respect to 

organiiations whose objective is to organize or represent members 
of the Armed Forces for purposes of negotiating or bargaining about 
terms 02- conditions of military service. The Directive does not mod- 
ify or diminish the existing authority of commanders t o  control ac- 
cess to ,  or maintain good order and diicipline. on military installa- 
tions; nor does it modify or diminish the obligations of commanders 
and supervisors pursuant to Executive Order 11491 with respect to 
organizations representing Doll civilian employees. 

B. APPLICABILITY A N D  SCOPE 
The provisions of this Directive apply to: 

1. The Office of the Secretary of Defense, the Military Depart- 
ments, the Organization of the Joint Chiefs of Staff, the Unified and 
Specified Commands, and the Defense Agencies. 

2. All military and civilian personnel of the Department of De- 
fense. 

3 .  Individuals and groups enrering, using, or seeking to enter 
or use military installations. 

C. DEFIXZTZO.TS 
Terms, as used in this Directive, are defined in enclosure 1. 
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D. POLICY 
The mission of the Department of Defense is to safeguard the 68- 

curity of the United States. Discipline, obedience to lawful orders, 
and loyalty on the part of members of the Armed Forces are essen. 
rial to the combat readiness required to accomplish this mission. 
The interposition of collective or concerted action by any organiza- 
tion in the command relationships establiahed by law and regulation 
for the government of the Armed Forces would: 

1. Erode the discipline of the Armed Forces: 
2. Interfere with the power of the Congress to make rules for the 

gorernment and regulation of the land. air and naval forces, and 
interfere with the appropriate delegation of power to the Depart- 
ment of Defense to provide for the national defense: 

3. Impair the authority of the President as Commander in Chief 
of the Armed Forces and that of officers appointed by him to eam- 
mand the Armed Forces; and 

4. Impair the reliability. operational readinesi. and combat effec- 
ti%-eness of the Armed Forces ao  as to threaten the security of the 
United States 

E .  PROHIBITED ACTIVITY 
1. S e g o t i o t i o n  o r  C o l l e e t i ~ ~ e  Bargaining.  No commander or 

supervisor may engage in negotiation or collectire bargaining 
2 .  Str ikes  and Other  Concerted i i e t i u i t y  No member of the 

drmed Forces may: 
a .  Engage in any strike, slowdown. work stoppage, or other 

collective job-related action related to terms or conditions of mili- 

b Picket for the purpose of causing or coercing other members 
of the Armed Forces to engage in any strike. slowdown. work stop- 
page, or other collective job-related action related to terms or con- 
ditions of military service. 

tary ,errice; or 

3. Reemztment Efloorta on .Mt/ztary lnstaiiatzons 
a. No person may conduct or attempt t o  conduct a demanstra- 

tion. meeting, march. apeeehmaking, proteat, picketing, leafleting, 
or other aimilar activity on any part of a military installation for the 
purpose of forming. recruiting memberr far or soliciting money 01 
services for an organization (or organizations) that: 

(1) Engages or IS wbstantially likely to engage in any activ- 
ity prohibited by this Directive; or 
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(2) Proposes or holds itself out as proposing to engage in 
negotiations or collective bargaining on  behalf of members of the 
Armed Forces; or 

(3)  Proposes or haids itself out  as proposing to represent 
members of the Armed Forces to the military chain of command 
with respect to terms or conditions of military s e r ~ i c e  when such 
representation would interfere with the military chain of command; 

(4) Solicits or aids and abets a riolatian of this Directive by a 
member of the Armed Forcer. 

b. So person ma>- engage in any activity an any part of a mili- 
tary installation. including but not limited to indndual  contacts or 
the posting for public display of any poster. handbill or other writ- 
ing, if that activity or the material displayed constitutes or includes 
an invitation to eollectireiy engage in an act prohibited bv this 
Directive. 

4.  Xembershzp. S o  member of the Armed Forces may become or 
remain an actixw member of any organization when: 

a. 4 determination has been made t h a t  the organization 
presents a clear danger to discipline, loyalty, or obedience to lawful 
orders because the organmation, or any person on behalf of the 
organization: 

(1) Engages in any act prohibited by this Directive: or 
(2) Violates or conspires to violate, or solicits or aids and 

abets a violation of articles 82, 85, 86, 87, 8Y. 90. 91, 92, 94, 108, 
109, 115, 116, 117 or 128 of the Uniform Code of Military Justice 
(reference (a)), or of 18 U.S.C. B 1382 (reference (b)); and 

b. Such member of the Armed Forces knows that the arganiza- 
tion, or any person on behalf of the organization, engages in the 
conduct upon which the determination in E.4.a is based and such 
member of the Armed Forces intends to promote such conduct. 

or 

5 .  G e n e m l  Prohtbitions. 
a. ZTo member af the Armed Forces may solicit the cammiasion 

of or conspire with or aid and abet any person or organization in the 
commission of any act prohibited by thi i  Directive. 

b. No member of the Armed Forces may attempt to engape in 
any act prohibited by this Directive. 

F. P E R M I S S I B L E  A C T I V I T Y  
This Directive does not prevent, among other things: 
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1. Any member of the Armed Forces from presenting complaints 
or grievances over terms 01’ conditions of military service through 
established military channels. 

2 .  Commanders 01’ supervisors from giving due considention to 
the views of an? member of the Armed Farces presented individu- 

It of participation a n  command-sponsored or  a”- 
. counciis, committees or organizations for the pur- 
g conrhtionr or communications at  the military in- 

stallation mvol red .  
3. Any member of the Armed Forces from petitioning Congress 

or communicating a i t h  any member of Congress, individually 01  

collectlrely. 
4. Any member of the Armed Forces from being represented by 

5. Any member of the Armed Forces from joining or  being a 
membei of an? organization \<-hieh engages in representational ac- 
tisicies with respect t o  terms or conditions of off-duty employment. 

G .  Any civilian employed at a military installation from joining or 
being a member of an organization that engages in repieaentatianal 
activities u i t h  respect to terms or conditions of employment. 

G A D M I S I S T R A T I V E  P R O V I S I O S S  
1. Responsibi l i ty .  Responsibility for assuring compliance n.ith 

this Directire IS res ted  in the Heads of the DoD Components. 
Guidelines for this purpose are contained in inclosure 2 .  

2 .  Appfseatian. The Heads of the DoD Components (in the case of 
the Military Departments, the Secretaries of the Military Depnrt- 
rnents in consultation with their respective Chiefs of StafD Rill de- 
termine on a case-by-caae barla. whether paragraph E.3 .b . .  or 
paragraph E.4. .  01’ both, of this Directive are to be invoked in par- 
ticular circumstances and will make the specific determinations 
required. 

3. Repor& The Heads of the DoD Components a i l 1  report di- 
rectly and expeditiously to the Secretary of Defense significant ac- 
tions to be taken pursuant to this Directive. The Asaiatant Secre- 
tary of Defense ( h l a n p a w r ,  Reserve Affairs, and Logistics) is the 
administrative point of contact in the Office of the Secretary of De- 
fense far all matters relating to this Directive. 
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H. E F F E C T I V E  D A T E  A S D  I.WPLEME.VTATI0.V 
This Directire is effectire immediatel?-. Forrrard two copies of 

implementing regulations to the dseistant Secretary of Defense 
(Manpow-er, Reserve Affairs, and Logistics) within 30 days. 

Enclosures-2 
1. Definitions 
2. Guidelines 

HAROLD BROWS 

DEFIKITIONS 
A. Aid arid Abet .  To be present during the commission of any act 
prohibited by this Directive and to assist. command. counsel, or 
otherwise encourage the commission of such act. 
B. C o l l e c t ~ c e  Job-Related A c t i o n  Any activity by two or more per- 
s o n ~  that is intended to and does obstnct or interfere with the per- 
formance of a military duty assignment. 
C. Conspire To join or agree with one or more persons to commit 
any act prohibited by this Directive. 
D .  DoD Components. The llilitary Departments and the Defense 
agencies. 
E .  Member. of the Armed Forces A person who i8 (1) serving on 
active duty or inactive duty training, or (2) a member of a Reserve 
component while serving in his or her military capacity, but not 
those members or former member8 who are receiving retired or re- 

F. Military Instnllatzons. For the purpose of this Directire, the 
term "military installation" includes installotions, facilities, ships, 
aircraft and other property eontrolled by the Depar tment  of  
Defenae. 
G .  Segotzation o r  Col lec t ive  Eargatnzng. 4 process whereby a 
commander or supervisor acting on behalf of the United States en- 
gages in  discussions with a member or members of the Armed 
Forces (purporting to represent other such members), or with an 
individual, group, organization, or association purporting to  repre- 
sent E U C ~  members. f o r  the purpose of resolring bilaterally t e r n s  or 
conditions of military service. 
H. Solicit. To use words or  any other memR t o  request, urge, ad- 
vise, coun8e1, tempt, or command another to commit any act prohib- 
ited by this Directive. 

tainer pay. 
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I. S u p e n i s o r  Any member of the Armed Forcer or Department of 
Defense civil ian employee responsible far directing subordinate 
members of the Armed Forces in the performance of their duties. 
J. Tefms O F  conditions of m l t t a ry  s e n t e e  means t e r m  or condi- 
tione of military compensation or duty including but not limited t o  
wages. ra tes  of pay. duty houri ,  assignments, grievances. or 
disputes. 

GUIDELISES 
A. The prohibitions in this Directive v i l l  require that certain factual 
determinations be made by the Heads of the DoD Components (in 
the case of the Military Departments by the Secretaries of the Mili- 
tary Departmenti in consultation with their respective Chiefs of 
Staft) on the basis of particular facts that exist at particular instal- 
lations. The guidelines for making these determinations are as 
fOll0,Vl.s~ 

1. In making the determination that a person or an organization 
poses a clear danger to the discipline. loyalty or obedience of lawful 
orders because such pereon or organization engages in. solicits, or 
aide and abets an)- act prohibited in this Directive (or m the statu- 
tory provisions identified in paragraph E.4.. basic Directive), the 
history and operations of the organization (including the constitu- 
tion and bylaws. if any) or person in question may be exaluated 
along with evidence with respect to  the conduct constituting a pro- 
hibited act. In addition. there must be sufficient evidence to suppoiit 
a concIusion that the person or organization id substantially likely to 
engage m a prohibited act. 

a. In  determining whether cornmiidion of a prohibited act by 
individual members can be imputed to the organization, examples of 
factore which should be considered include the frequency of such 
act; the pmt ion  in the organization of persons committing such act; 
u-hether the e ~ m m i s ~ i o n  of such act mad known by the leadership of 
the organization; whether the commission of such act iva; con- 
demned or disavowed by the leadership of the organization. 

b Once it is determined by the Head of the DoD Component 
that an organization engages in any prohibited act. and LC likely to 
do so 1n The future. the Head of the DoD Component ma 
affected in?tallations to post conrpicuousl~ notices 51 hich clearly 
state that. 

(11 Such o i g a n m t i o n  poses a deai danger t o  discipline. 10s.- 
alty. or obecliance to lal\ful order;. and 
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(2) Knowing, active membership in any such organization by a 
member of the Armed Forcer with the intent to promote aueh pro- 
hibited conduct is not permitted. 

2. In making the decision that a member of the Armed Forces is 
an "actire" member of the organization in question, membership 
must be more than merely nominal or passive. Normally. a person 
can be considered an active member if he engages in certain kind8 of 
conduct for the organization. This conduet includes solicitation or 
collection of dues, membership recruitment, distribution of litera- 
ture, service as an officer of the organization, or frequent attend- 
ance at meeting.? or actil-ities of the organization. 

3.  In deciding that a member of the Armed Forces know about 
the prohibited conduct engaged in by the organization, such knowl- 
edge may be inferred if the clear notice specified above has been 
posted eonqicuoudy. 
B. Any infoormntian about persons and organizations not affiliated 
with the Department of Defense needed to make the determinations 
required by this Directive ahall be gathered in strict compiiance 
with the provisions of DoD Directive 5200.27 (reference (c))  and in 
any event. shall not be acquired by counterintelligence or security 
iniwstigative personnel. The organization itself will be considered a 
pnmary source of information. 
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LEGAL IMPLICATIONS OF REMOTE SENSING OF 
EARTH RESOURCES BY SATELLITE * 

Captain Gary L. Hopkins *- 
I. INTRODUCTION 

A nerr. era of earth exploration began yesterday with the 
succeasful lofting of an unmanned earth-orbiting satellite 
that will continuously scan the surface of the earth, radio- 
ing back many kinds of information on global environment 
and natural resources.' 

.Vex Yark Times 

The "unmanned earth-orbiting satellite'' described in the Times 
article was the National Aeronautics and Space Administration's 
(NASA) Earth Re~ources Technology Satellite (ERTS). This satel- 
l i te  was subsequent ly  replaced by a second satel l i te ,  called 
Landsat-2,2 launched by NASA on January 22, 197i3 

These satelliter are a major step in the development of a systema- 
tic, planned means of managing, conserving, and effectively using 
the ear ths  resources. They and their associated research programs 
". . . will open up, in the next few year8, new perspectives of man- 
kind's knowledge about its natural environmental conditions both on 
the continents and under the surface of the ocean.'' 

The need for management of such resources should be apparent to 

Schaa!. C E Army, Charloftei  l e  the author was B member of the 
Twenty-fourth Judge  Adrocat d Clair The opinions and eanelu- 

agency 

"JAGC. U S Arm>, Senior Indtructa~, Procurement Lsa D~uiaon .  The Judge Ad- 

LL M I  1975. George Warhi - Member of rhe Bar8 of Oklahoma. the 
United States Court o f ,  the United State8 Supreme Court 
lReniberger. Ai, Ea Q Orbated, N e s  Yark Times. July 24, 
1972 at 1 .  Cnl 2 
*LRTS-A a n d  ERTS- 
sFea York Times. Ja 
*Dauies S n t i a a n l  So 
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Ln P R U C I E D l F O S  OB THE SIXTEE\1TH CoLLopI'IL'I ox THE Law OF OUTER 

E7 



MILITARY LAW REVIEK [VOL. i s  

anyone observing life today. Food shortages producing famine and 
hunger are being experienced in many parts of the world. Popula- 
tion pressures continue to increase. Eneig 
threaten the ~ e r y  existence of certain md 
remains unabated. Demand. on the eaith 
proliferated. How can man hope to eurrire and grao olthout an 
orderly use of earth r e souree~  that eliminates such problems? 

Solutions for these problems will be many faceted, but  an impor- 
tant aspect of any ultimate solution wi l l  be the means by Bhich 
adequate information can be obtained to implement a rational q s -  
tem of resources use. Such a system necessarily requires ". . . re- 
aeaich and evaluation of natural resources. rational use of flora and 
fauna, and operational information on natural phenomena. . . . [Tlhe 
broader the base for decision making, [sic] the more rational the 
planning. , Thus, ERTS 1s a velcome and timely addition to 
mankind's inventory of scientific knowledge 

Honever, determining the mast effective method of employment 
of earth resources satellite systems 1s not without its difficulties. 
Earl! problems centered ~n scientific and technological areas.  re^ 
cently, mare thought and discussion hare  been given to legal con- 
siderations raised by earth  resource^ satellites (ERS) .  For instance. 
do such systems violate the aoiereignty of other nations? Does a 
launching state need to  obtain permiasion from another countr? be- 
fore it can extract data related ta that country: R h o  should control 
ERS data and in what manner should the data be disseminated? 
What role, if any. should the United Nations play in the developing 
ERS programs? Is a n e a  treaty needed on earth sensing by satel- 
lite? These are n is essential, and if all the poesibilitie 
are to be uaed in a q u s t  a fa,-  of the legal questions rai 
sensing satellites that  mum be resolved if all mankind is to benefit 
from the new technology. It is only from within a sound mterna- 
tional legal framework that such space activities can be harnessed 
for waridiiide use. In  his book. The Loic of Oata,.Spnce.'  Manfred 
Lachs expressed this need for the rule of law in  -pace activities 
thusly: 

If 811 rhs amnmes  connected with outer space are t o  be conducted for 
t he  benefit of all and t o  the detriment of none. >nterna?lonal coopera- 
t ion 13 esrentml. and >I  R I I  t h e  pasrrbilirirr opened up are IO be used I" 
B responsible m a n n e r ,  the conduct  of states in regard to outer space 
must be submitted t o  the rule of la,& 

,I' F. Doc AAC 1Oj.C 5 SR 233 a t  61 119751 
VI LACH THE LAX OF OETER SPACE '19721 
- I d  , i t  6 
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This article r i l l  discuss and analyze the "rule of law" as it now 
applies to earth resources satellites and ta remote sensing. It will 
attempt to determine if new l a w  need to be developed. and it will 
deal with ~ u m e  of the wried legal problems that have arisen in con- 
nection with such satellite systems. 

11. HISTORY, TECHNOLOGY, AXD OBJECTIVES 
OF 

REMOTE SEESING SATELLITES 

A .  HISTORY 
The concept of surveying and studying earth's resources by a a y  

of satellites is a relatively new phenomenon. For the most part, the 
history of earth resources aatellites (ERS) is a history of the United 
States program because, until very recently, it was the "only game 
in toun."  

During the early days of the United States apace program, par- 
ticularly the Mercury and Gemini missions. scientists in this country 
began to develop an interest in remote sensing by satellite. Typical 
of the incidents that began to  arouse this scientific curiosity was the 
one described in the Sew York Times of February 4 ,  1972. "The few 
times that remote sensing, with the human eye, piqued the . . . 
imagination took place in the early nineteen sixties when several 
Mercury astronauts reported seeing from an orbital altitude of 100 
miles, railroad tracks, highways and smoke coming from chim- 
neys." The growing scientific interest and curiosity was finally 
satisfied on July 23, 1972, when the United States became the first 
nation to launch an unmanned satellite, known as ERTS-1 (sub. 
requently renamed Landsat-1),8 to replace the eye8 of the Mercury 

ogy Satellite (ERTS) Program that had been established in 1969. 
President Nixon, addressing the United Kations General Assembly 
on September 18 of that year outlined the United States policy for 
that program: 

We d i e  j us t  beginning t o  comprehend the benefit8 that space tethnol 
ogy c m  yield here on earth and the potential IS enormous. For eiam- 

OL>ons, S a f e l l  f e - B a r r r  D o x s i n g  R o d  to be O i l i r r d  
1972. at 11 e01 4 
'V K Doc AIaC lOjlC 21SR 233. at  61 11975) 
>OF. l i O l A R I .  LIW OF OCTER SPACE 152 119731 

Kew York Times.  Feb 4 ,  
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ple i e  n o %  a i e n ~ ~ e l o p i n g e a r i h ~ . p . o u r r e i  - u n e >  rafe! l i re i .  u i t h t h e  
fir if  e~pe i imen ta l  sdfellite LO be launched rometime in the decade af 
the serentiei  Present indirafioni a n  that these aatelliler should be 

(emphasis added) 

The United States has rigorously pursued the policy of sharing 
and cooperation enunciated by President Nixon. The Landeat pro- 
gram has encompassed many nations, a variety of shared experi- 
ments and a vast array of multinational programs. To date "[slcien- 
tific and research projects in progress using [Landsat-11 data hare 
taken place in 55 countries and in at least fire major international 
organizations." For example, the United Sations Food and Ag- 
ricultural Organization has over fifty projects using Landeat-l  
gathered data.13 Some of the countries that hare  participated in 
Landsat-1 experiments include Argentina. Bangladesh. Beigium. 
Brazil, Canada. Chile. Columbia. Saitzerland. Peru and the United 
Kingdom.14 

Landsat-1 has been replaced by Landrat-2. The projected re- 
search to  he accomplished by this satellite is extensive. as was that 
of it? predecessor. The proposed program for Landsat-2 was re- 
cently outlined by Mr. Bennet, one of the United States Repreren- 
tat ires on the United Nations Committee on the Peacefui Uses of 
Outer Space (COPUOS). in an a d d m a  to that committee. 

Landsat-? like the first earth i e i o u i e e ~  feehnala 
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shed their own data acqulaitlon, pmeeaimg and disseminstlon 

atations in Iran and Zaire m e  expected t o  become operational during 
the  coming ieara Is 

ties. starions LD Canada. B ~ W I  and ~ t a i g  are nos. operating, and 

The United States currently contemplates launching Landsat-3 to 
augment Landsat-2.16 

Until quite recently, only the United States was actively pursuing 
a n  ERS program. It now appears t h a t  the Soviet Union has  
launched ocean surveillance satellites I' and other satellites that 
perform experiments very similar to those of Landsat. Evidence of 
such satellites abounds. For instance, the Soviet Union and Bul- 
garia recently concluded an agreement wherein it v a s  stated that 
the two nations would ". . . eonduet joint work on the development 
and improvement of aerospace methods of remote sensing of the 
earth and technical means of processing and interpreting the mate- 
rial obtained. . , ." (emphasis added). A more recent agreement 
just  concluded between the Soviet Union and various Eastern  
European countriej provides in Article 2: 

[Clooperation shall be carried on in the following basic areas: 

Study of the natural environment by means of space devices.18 
Further, the Soriet Union has declared that it intends to establish a 
syatem that is capable of "sy3tematieally surveying a number of re- 
sources." lo 

Both the United States and the Sariet programs are still experi- 
mental. Until the recent Soviet announcement just mentioned, no 
country had established, or even made a commitment to establish, 
an operational earth resources survey satellite system.21 Howeyer, 
it is now obvious that such an operational System will be a reality 
within the decade. 

B.  TECHNOLOGY 

. . . .  

The proteas of remote sensing of the earth's resources by satellite 

"U N Doe. M A C  105lPV.146 ai 64-11 11975) Kegatiationi are 8 1 ~ 0  being eon- 
ducted bg the Unired Stater with Germany. lapan. Kenga. Spain and Turkey for 
dlrecf acqullltmn rightr Aviation Week and Space Technology, Xoi  4.  1974, at  
19. i v i a f i o n  Week and Space Teehnohgy. Ocf 28. 1974. at  20.21 

"Sro Allation Week and Space Technology. June 23. 1975, at  18 
N. Doc A'AC 101,126. at 12 11974). QII also U N Doe. M A C  3051128. at 8 for 

a further discussion of Sower remote i e n ~ i n p  
S Doc. .&'C,l l31~3,  a t  2-3 11976). 

'oU.N. Doe. .4'AC.106,C.IlSR.li6 at  10 (1917). 
P ' S r r  U E;. Doe .VAC LOYl25, a t  21  (1974) 

'w N.  D O C  MAC 1awv 147, at 21 (1976). 
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is technologically complex and ~nrolred.  Thus, a detailed examma- 
tion of the technical operation of Earth Resource Satellites (ERS) is 
beyond the scope of this article Hauever ,  it ir necessary to pioride 
a basic outline of the system's technical function before attempting 
any  meaningful legal analysis of the impact of the system in 
0 per at 10 n 

Remote sensing of earth from rpaee has been defined as ". . . B 

methodology to assist in characterizing the nature and condition of 
the natural resources, natural features and phenomena, and the en- 
rironment of the Earth by means of obseivations and measurements 
from apace platforms." 22 The technical systems that can be used for 
monitoring, measuring and recording such information include: 

(1) Conventional optic cameras that operate in the visible 
bands of the electromagnetic spectrum: 
(2) infrared and multispectral line scanners that surrey 
heat signals: 
(3) radiometers that measure radiant energy; 
(4) radar momtaring, 
(3) spectometers and spectographs that scan light fre- 
quencies emitted or absorbed respectively by radiant or 
dark bodies: and 
(6) iaser beams. 

From this array of possible equipment, Landsat-1 w . 3  equipped 
with a television scanning system and a multispectral scanning 4"s- 
tem which simultaneously view single areas of the earth 115 miles 
by 113 miles Landsat-2 porsesses essentially the same 
equipment.25 

The television scanning system of Landsat takes pictures once 
every twenty-six seconds as it mores along its orbital path. Each 
camera of the syetem I S  ". , sensitive to a different part of the 
risible and near infrared spectrum." The multispectral system 
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scans in four spectral banda taking pictures in different parts of the 
visible and near infrared spectrum.l' When transmitted back to 
Earth,  the pictures produced are eerie multicolors, but highly in- 
formative.28 

It should be noted, however, that r a v ,  unprocessed sensing data, 
even in the form of photographs, coming from a satellite I'. . . have 
little intrinsic value. To be of use, they must be processed, inter- 
preted and combined with other data of a corroborative nature be- 
fore they can be readily interpreted. . . . The use of remote sensing 
data assumes the availability of trained scientists and specialists. 
, , ." 28 This was recognized by the United States which created a 
reception and processing center, located at Goddard Space Flight 
Center, for all Landsat data.30 Goddard is currently processing 
13,000 scenes per week that are ultimately transferred to the 
Ear th  Resources Observation Systems Data Center in Sioux Falls, 
South Dakota. The information is then made available to anyone at a 
nOmlnal cost. 

C.  OBJECTIVES 
It is rather simple to enunciate in B broad, general nay,  the ob- 

jective of ERS. The use of such satellites " , . .is for the enrichment 
of man's knowledge about his surroundings iTith the purpose of 
using the knowledge so obtained for the betterment of living condi- 
tions in the international community." 32 Within this broad objee- 
tive various tasks and related objectives have been established. 

Prior to the launching of Landsat-1, much discussion occurred 
concerning the uses that could be made of remote sensing satellites. 
I t  vas  discuaped in l a w  congremional  hearing^,^' and 

The program originally suggested for the United 
States ERS program covered a wide range of discovery. For exam- 
ple, Dr. James C. Fletcher, Administrator of NASA, testifying be- 
fore the House Committee on Sclence and Astronautics, outlined the 
following possibilities: 
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fishing 

thing. broader in scope than those postulated by Dr. Fletcher. F i re  
areas were t o  b e  explored agricul ture ,  g e o l o g ~ ,  hydrology. 
oceanography and geograph?. The type of information generally 

oearmn.  C O U ~ C ~ S  of pollution behavior of 
I I ~ P S  ~n i h o r e ! i n e r  and s t o r e -  due t o  

knowledged the success of The program in her introductory report to 
the Sixteenth Colliquium on the Lair of Outer Space: 

gafari , e \ e a l e d  that  ERTS ILandaar-11 dntn 
p!ied f a  managing e n i i m n m e n f a l  problems 
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m s m g  fiam f o r e i t  fires. floods i n o r .  ~ e ,  diseased crops. ~ o l c a n i c  
act ion.  pollution of the air ,  land and ?ea The !due of rarel l i te i  for 
mapping t h e  earth 3 rurface has exceeded e\pecratmns I' 

A few examples of specific projects that have been accomplished 
using ERS data include 

(1) Canada has employed the data in permafrost map- 
ping, soil  survey^ and pipeline location studies.3s 
(2) Brazil has corrected charta relating to the tributaries 
of the Amazon 
(3) Saudi Arabia has been able to determine invasion 
areas of the desert 
(4) Pakistan used ERS data following flaoda of the Indus 
River to assess damage and assist recovery e f f ~ r t r . ' ~  

As fw ranging as  are the usee to which E R S  data has already 
been put, the future possibilities seem iimited only by the imagina- 
tion and ingenuity af man. Some future prospects for ERS include 
streamflow forecasting for increased hydroelectric power genera- 
tion; 43 predicting and studying changes in climate; 44 and studying 
increased "desertification" of the world. causes therefor and control 
t h e ~ e o f . ' ~  

The vast range of possibilitim for ERS data use has giwn m e  to 
intense interest in many nations and has sparked demands by some 
for new international agreements for the control of remote senring 
satellites. The demand is particularly great in "developing eaun- 
trier" which fear that such satellites. if not regulated, will provide 
the means for launching countries, or groups within those countries, 
to explait the resource8 of nonlaunehing countries. 

111. CURRENT LEGAL FRAMEWORK 
APPLICABLE TO ERS 

That t h e  activities of Stater ~n outer apace and eelestml bodies should 
be gm'erned by infemitiunal law including the 0.11. Charier . , 1% 

both clear and necessary 

J ' G a l l o r a i .  SIXIEEKTH COLLOPL.ILI mpm 14, sr Y2 
3mL! N Doe. h ~ S C . l 0 6 / l B j ,  at 7 11974) 
<OL! N Doc MAC 106il25. at 8 L19:j). 
" I d  
.*Id 
'".N Doe. AIAC 1011136 a t  9 (1971) 

" I d  
** 602ARI FI'PTO note 10, at 39-40 

La% 0,foutrr s p a c e  

**U Y Doc A'AC l05 iPv  145, at  2 i  I1971i. 
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It  is very difficult to determine the exact extent to which interna- 
tional iaiv applies to remote sensing activities. \That 1s the legal 
framework within i( hich ERS must operate? 

A.  CHARTER OF THE rLVITED XATIOIVS 
I t  has a t  times been suggested that the Charter of the United 

Sations applies only to states' activities that  are confined to the 
earth Thus, before esamining the Charter vis-a-vis remote sensing 
activities. it is essential to make explicit the fact that the Charter 
". . . is not limited t o  the confines of the earth.  . . . "  47 but is ' I .  . . 
applicable to the  relations of earth]) s ta tes  in outer  apace as 
well." 4 s  

'*Statemen: of Legal Idc i ser  Becxer before I:ie United Sation. Ca-nrnatrr on the 
Peaeefu: Use; o f  O u t e r  Space X L  B L L L L T I Z ,  DEP'I OF STlrE So 1942 June 15. 
1959 at 6% [hereinafter r i l e d  as B E C X E R ~  
d n f d  , at 888 
.*LT S Chsifer arr I p m a  I 

N Charter art 1 para 2 
~ I U  N Charter a r t  1 para 3 
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Outer Space Treaty) specifically provides in Article 111 that  "States 
Parties to the Treaty shall carry on activities in , . . outer space . . . 
in accordance with international I B W ,  including the Charter af the 
United Nations. . . ." Henee, any remate sensing activity in 
outer apace m w t  comply with the United Nations Charter. The 
question then becomes: what does the  U.N. Chaster require in this 

The Articles of primary importance in the Charter as it relates to 
ERS are those, such as Artieies 1,2, 55 and 56, that establish broad 
purposes to  be pursued by all members of the United Nations. 
These general purposes set the tone for ERS activities. They estab- 
l ish braad pa rame te r s  within which r emote  sensing can be 
conducted. 

As previously noted, Article 1 enunciates the purposes of the 
United Nations: maintenance of international peace and security, 
development of friendly relations among nationa, and international 
cooperation in solving world problems. Remote sensing is a program 
that by its very nature lends itself to  promoting the purposes of the 
United Nations. I t  is oriented toward the development of data the 
use of which can directly dfec t  the economic and social well being of 
countries involved. An examination of the United States ERS pro- 
gram reveals just  haw true that is. 

The United States has managed the Landsat experiments in a 
manner that promotes the international cooperation in solving in- 
ternational problems which is called for by paragraph 3 of Article 1. 
A large number of nations have participated in experiments using 
Landsat data J5 to remedy ills a t  home and to  participate in solu- 
tions to worldwide problems. Such close scientific cooperation can- 
not help but develop friendly relations among nations, called for by 
paragraph 2 of Article 1. 

Additionally, the social and economic benefits to be derived from 
ERS can and have been used to meet the goals set out in Article 55 
of the United Nations Charter by promoting: 

a. higher standards of living, full employment, and condi- 
tions of economic and social progress and development; 
b. solutions of international economic, social, and health 
related problems; and international cultural and educa- 
tional cooperation: and 

respect? 
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e .  universal respect for, and observance of, human rights 
and fundamental freedoms for all. . . . s 6  

For  instance, ERS data has promoted economic and social progress 
by providing informational means to manage environmental prob- 
lems arising from forest fires, flaada, snow, ice, diaeased crops, poi- 
lution and volcanic action.57 I t  has provided North Dahomey with 
the means to locate new water supplies for small scale Irrigation; 
Korea with information upon ahich to formulate future plans to 
combat saline water intrusion into the Natkong Delta; and the Food 
and Agricultural Organization the data needed to compile a world 
soil map.S8 This cooperative approach to ERS research is not only 
desirable, but, under the United Nations Charter, essential, If a 
launching nation, such 8s the United States, is to conduct its pro- 
gram in accordance with that document. 

Although ERS will promote U.N.  purposes. and under the Char- 
ter  must be so employed, controversies remain as to the manner in 
which ERS programs must be conducted to  conform to Charter 
principles. The Soviet Union, for instance, maintains that  the 
United States Landaat activities threaten their security interests, 
and hence their territorial integrity and political independence, in 
violation of Article 2, paragraph 4 of the Charter.5e This has pro- 
voked arguments from the United States that Landsat is primarily a 
peaceful operation and that any military use derived from the pro- 
gram is justified on the basis of self-defense under Article 61. Other 
nations assert that ERS proridea a means for unscrupulous nations 
to exploit the natural resources of others.B0 This is deemed by the 
nations presenting the argument to be an activity that is inconaist- 
ent with the purposes of Article 1, paragraph 2 of the Charter.B' 

Both of there problem areas are fully explored later in this arti- 
de. Neither is really capable of full resolution. However, the mere 
existence of such disagreements demonstrates the need to consider 
carefully the U.N. Charter %hen conducting an ERS research 
program. 

'6U.X Charter. art 66 
"Ga.lowag, SIXTLEITH C O L L O P ~ ~ X  w p m  nore 11 at 92 
= I d  

this arrme. itz/,a at  section 111 C 
aa€or a direussion of the legal concept ciafed i i f h  t h i o  mgumrm m e  Dnviek 

128-130 are 0180 this article. i n f , a  at 
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B .  THE OUTER SPACE TREATY OF 1967 
The Outer Space Treatya2 meshes very wel l  with the United S a -  

tions Charter. Like that document, the Outer Space Treaty contains 
general, guiding principles. Unlike the U.N. Charter,  the Space 
Treaty, of course, relates specifically to exploration and use of outer 
space and celestial bodies. 

The title of the Outer Space Treaty alone suggests that  there 
should be no question about the Treaty's applicability to ERS. Un- 
fortunately, this has not been the case. Article I,  paragraph 3 of the 
Treaty provides "There shall be freedom of scientific investigation 
in outer space . . , and States shall facilitate and encourage interna- 
tional cooperation in such investigation." Earth and its atmm- 
pheric environment are not part of outer space or a celestial body as 
those terms are used in the Outer Space Treaty.  Arguably, remote 
sensing is not a "scientific investigation in outer space," but a prob- 
ing and investigation of the earth's surface. All analysis, data in- 
terpretation and data use are earth oriented. However, it must be 
remembered that this is basically true of all outer space experi- 
ments. There is no difference between the activities carried out by 
Skylab and the Soviet orbiting laboratory and those of remote sens- 
ing satellites. Communications and meteorolagical satellites perform 
no "investigations" in outer space. Both are earth oriented satellites 
and yet both are deemed to be within the general ambit of the Outer 
Space Treaty.84 Logically, earth reiources satell i tes cannot be 
treated differently. 

This conclusion is bolstered by the Preamble to the Outer Space 
Treaty and the negotiating history af the agreement. The preamble 
emphasizes the use of outer space for the benefit of all peoples, en- 
courages cooperation in space that will contribute to the develop- 
ment of friendly relations among nations, and recognizes the com- 
mon interest of all mankind in conducting space exploration and use 
for peaceful purpoae8. Such recitations indicate that all space ac- 
tivities under the treaty should be used to ameliorate conditions on 
the earth's surface. Further,  the negotiating history of the treaty 
indicates that  ". . . primary interest had been evinced in the use af 
space technology to improve conditions on the earth." I t  is ex- 
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tremely difficult to infer that a treaty with this emphasis would not 
corer ear th  oriented activities conducted in outer space. Con- 
sequently. most writera an the subject hare  now concluded that the 
Outer Space Treaty does apply to ERS.BB 

I t  is vital that there be no doubt about the applicability of the 
Outer Space Treaty to earth resources satellites. I t  is the basic 
agreement from which has grown all other treaties relating to outer 
space. I ts  broad principles create the basic guidelines for use of 
outer zpace and provide controls to prevent abuses in outer space 
activities. As it relates to remote sensing by satellite, the Outer 
Space Treaty requires nations conducting such investigations to do 
so in conformity with the following: 

(1) For the benefit and in the interests of a11 countnee, 
irrespective of their degree of economic or scientific de- 
velopment. (Article I )  
(2) On a basis of equality, and in accordance with interna- 
tional law, including the United Nations Charter, in the 
interest of maintaining international peace and security 
and promoting international cooperation and understand- 
ing. (Article I and Article I111 
(3) Not orbit any objects carrying weapons of ma36 de- 
struction and use outer space only for peaceful purposes 
(Preamble and .4rticle IV) 
(41 Bear international responsibility for national ac- 
tivities in outer apace including liability for damage to 
another State Par ty  to the treaty by any space object or 
component. (Article VI and Article VI I )  
( 6 )  Conduct all activities in outer apace with due regard 
to the corresponding interests of all other States Parties 
to the Treaty. (Article 1x1 
(6) Consider on a basis of equality any request8 by other 
Stater Parties to the Treaty to be afforded an opportunity 
to observe the flight of apace objects. 
( 7 )  Inform the Secretary-General of the United Nations 
and the public, to the greatest extent feasible, of the na- 
ture ,  conduct, locations and results of outer space ac- 
tivities. (Article XI)  

I t  is clear from the foregoing that ". . . the principle of freedom of 
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exploration and use of outer space and celestial bodies, as contained 
in Article I ,  is a limited principle." I t  is limited in the sense that 
all countries conducting a program of remote sensing of earth's re- 
L O U ~ C O S  by satellite must consider the consequences of that program 
as i t  relates to other states and insure that the program comports 
with the principles outlined above. 

Of all of the Articles of the Space Treaty, the two that are moat 
fundamental with respect to ERS are Articles I and 111. As such, 
they deserve a somewhat more detailed examination. Although very 
general in nature, they establish certain controls and requirements 
that have affected the United States' implementation of its Landsat 
program and should equally affect the remote sensing program of 
any other nation. 

Article I requires that outer space activities he carried out for the 
"benefit and in the interests of all countries, irrespective of their 
degree of economic or scientific development. , . ." Os This imposes 
a duty upon space powers to share the benefits derived from their 
use of outer I t  supports the United States position that 
ERS gathered data must he shared and not held exclusively by one 
country or a small group of countries. This has certainly been the 
United States practice with Landsat data. Article I also implies a 
prohibition, the converse of the proposition just stated. I t  precludes 
the use of remote sensing in a manner that would be detrimental to 
particular nations or the nations of the world generally.70 

Article Ill has particular value because it explicitly provides that 
the use of outer space shall he in accordance ui th  international law, 
including the United Nations Charter. At least far the States Par- 
ties to the Treaty, this provision removes any doubt as to the Char- 
ter 's applicability to states' conduct in  outer space. As to states not 
parties to the Treaty, it is evidence of the customary international 
law to be applied to outer space." This is particularly t rue since 
both major space powers, and most of the countries that hare  par- 
ticipated in outer space experiments, are parties to the Outer Space 
Treaty. 

"NOZARI,  w p c a  note 10. at 35. 
B'Outer Space Treat) .  mpm note 53, art I 
6BSea Brital ,  T H ~ R T E E N T H  COLLOQUIUM, 8upl.a note 63,  at 197 59 
?#Id 
" S e e  The Paeqvete Habana.  176 U S .  677 l1900). Q L L  also 1,s. DEP'T OF ARXY 
PAMPHLET 27-161-1, I Y T E R I I T I O I A L  L A W  para I1 h.2 ,  sf 10 (1961) [hereinafter 
eired as D.4 P A X  27-161-11 
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Article I11 imposes one more requirement: that the use of outer 
space shall promote peace, security and international cooperation. 
Undoubtedly, ERS has played a significant role in promoting inter- 
national cooperation. Arguably, it contributes to peace and security 
as w-ell, but there is some disagreement in this area. The Soviet 
Union has made claims to the contrary that are explored more fully 
later in this article.'1 

C. RESCCE AND RETURN AGREEMENT 
In  1968 the Agreement on the Rescue of Astronauts, The Return 

af Astronauts and The Return a i  Objects Launched Into Outer 
Space 73 (hereinafter referred to as the Return Agreement1 was 
completed. It was the result of many months of effort to provide 
concrete rules to implement the more general requirements estab- 
lished by Articles V and VI11 of the Outer Space Treaty. Article V 
requires all States Parties to protect and safely return astronauts to 
the State of reDetry of their rehiele in the erent  of accident, dis- 
tress, or emergency landing." Article VI11 estabiishes similar re- 
quirements for recovered space 

The key article of the Return Agreement concerning the return of 
abject8 launched into Outer space is Article 5 .  That Article requires 
"[elach Contracting Party which receives information or discovers 
that a space object or its component parts has returned to Earth in 
territory under its jurisdiction or on the high seas or in any other 
space not under the Jurisdiction of any State, [to1 notify the launch- 
ing authority and the Secretary-General of the United Nations." 
Reraurcea satellites are launched into outer space and, hence, are 
"space objects" covered by the Return Agreement. As such, any 
state that is a Contracting Party and discovers a remote sensing 
satellite on its territory, or in areas not under the jurisdiction of 
another state, has a duty to "take such atepa as  it finds practicable 
to recorer the object or its component parts." '' I t  muat then return 
the object to the launching authority 7 8 ~ n l e ~ ~  the object or its com- 
ponent part is of a hazardous or deleterious nature.la 

'SApreement on the R e i r u e  of i a i r a n a u t s  The Rerurn of 
R e t u r n  of O b p t i  Launched Info Outer Space. done 4pr 22 
T I A S So 6199 [hereinafter cited a i  Return Aereementl 

A s f i o n s u f i  a n d  The 
1Y66. 6 Lr S T 7 5 7 0 ,  
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Thus, the duties imposed by the Return Agreement are simple 
and straightforward. They present little opportunity for disagree- 
ment or diacord, with one possible exception. For some reason 
known only to themselves, the drafters of the Return Agreement 
w o t e  into that agreement a conflict with the Outer Space Treaty. 
Article VI11 of the Space Treaty requires a state recovering a space 
abject to return the object to  the state of reg is t ry .BnHauwer ,  the 
Return Agreement provides that recovered space objects "shall be 
returned to  or held at the disposal of representatives of the launeh- 
ing authority" (emphasis added). Becauae the provision8 of both 
treaties deal with the same subject, it would appear that  the inter- 
national custom announced by the proposed Vienna Convention an 
the Law of Treatjes would control. Article 30 of the Vienna Con- 
vention provides in pertinent part:  

3. When d l  parties ta the e s i l i e i  treaty are parties also ta the later 
treaty but the earlier treaty i d  not terminsfed or suspended m opera- 
tion under Article 60. the e ~ r l i e i  treaty appliei only to the extent 
that Its p r m s i o n s  are compatible with those of the later treaty.'l 

As most States Parties to the Outer Space Treaty are also Parties 
to the Return Agreement, it would seem, generally, that the spe- 
cific provisions of the Return Agreement will control over the pro- 
visions of the Space Treaty. This creates the anomaly that the re- 
tu rn  of space objects, including remote sensing satellites, to  a 
launching state might he required, while, under the Space Treaty,B4 
jurisdiction over those objects remains uith the state of registry. 
Although this will present few practical problems because the  
launching state and the state of registry are usually the same, it 
creates an unnecessary possibility of conflict. 

D .  THE LIABILITY CONVENTION 
The state af registry has full jurisdiction and contra1 over objects 

in outer space.85 However, the Convention on International Liabil- 
ity For Damage Caused By Space Objects (hereinafter referred to 
as the Liability Convention) 88places liability on the launching state 

w u t e r  space ~ ~ ~ ~ t ~ .  Bupva me 53 
S t i d  , art 5 para 3 
%'U II Doe AIC06F 39/21 $1969) 
'"(d . art. 30 para. 3 .  
"Outer Space Treat) w p ~ a  note  53. art  VI11 
=,,I 

VIII 

B'Canuentmn on lnfernatmnal Llabilit) for Damage C i u i e d  b) Space Objects. 
dons Mar. 29. 1 9 i l  24 0 S.T 2388. T I..? S No. 6347 [hereinafter elfed as  Liabll- 
'0 Conrentlanl 
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for any damage caused by such  object^.^' A launching state is a 
state "vhich launches 01' procures the launehing of a space object" 
or a state  "from whose terr i tory or facility a space object is 
launched." Under the current United States Landsat program 
and the Soviet ERS program, this definition would cover not only 
the United States or the Soviet Union, states from "whoae territory 
or facility a space object is launched," but other participating na- 
tions. For exampie, many nations have included experimental pack- 
ages and had experiments performed for them on Landsat.g' Argu- 
ably, this is sufficient to find that such participating nations hare  
"procured the launching af a space object" and are jointly liable for 
any damage caused by that object. The Liability Convention cer- 
tainly contemplates such joint liability in Article V .  
1. Whenever two or more States jointly launch a apace object, they 
shall be jointly liable for any damage caused.*l 

The problem is the lack of definition far "jointly launched." Just 
how much participation is requred before a nation is deemed t o  
have "procured the launching of a space object" under Article I or 
"jointly launch[edl" such an object uithin the meaning of Article \" 

The mere inclusion of experimental packages aboard projects such 
ar Landsat, alone, is probably insufficient to constitute "jointly" 
launching a space object. On the other hand, joint liability may arise 
if the experimental package is the actual cau8e of the damage. What 
is the effect of ten, twenty or more nations combining to include 
experiments on a remote sensing satellite that only one of the na- 
tions ultimately launches? Certainly the latter nation is liable under 
Article I of the Liability Convention. Muat that nation carry the 
burden of liability alone when a multitude oi other nations have en- 
joyed the benefits of the satellite? No answers are currently avail- 
able and no precedent exists.s2 However, a very real problem will 
exist if a remote sensing satellite causes damage within the meaning 
of the Liability Convention, 

The liability imposed by the Convention when damage occurs on 
the surface af the earth or to aircraft in flight is abaolute. This is 
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comparable, with minor variations, to "strict" liability in tort law. 
Article I1 provides: "A launching State shall be absolutely liable tG 
pay compensation for damage caused by its space objects on the sur- 
face of the e a r t h  OF t o  a i rcraf t  in flight."8S Damage caused 
elsewhere than on the earth's surface imposes liability on the 
launching party on the basis of fault.84 

In any event, Article I of the Liability Convention limits liability 
caused by a space object to "loss of life, personal injury or other 
impairment of health; or loss of or damage to property of States or 
of persons, natural or juridical, or property of intergovernmental 
organizations." Further ,  absolute liability does not attach if a 
launching s ta te  can establish t h a t  the damage reaulted "either 
rrholly or partially from grass negligence or from an act or omimion 
[of another state1 done 154th intent to cause damage." A launching 
atate i8 never liable under the Convention to its own nationals or to 
foreign nationals who participate in launching the space object.88 

Within the above parameters, earth resources satellites are not 
likely to cause damage that results in liability. Such satellites are 
pasrive and produce no harmful emissions. Instead, they monitor 
emissions coming from the earth. Further ,  some of the possible 
transgressiana that could result from ERS operations (e.g., non- 
physical interference, such as telemetry interference) do not fall 
within the meaning of the term "damage" as it is defined by Article 
I of the Liabiltiy Canvent im8 '  

Saturaily, liability will arise under the Convention if remote sens- 
ing satellites or any of their hardvare causes damage on reentry or 
by collision in orbit. Beyond these possibilities, which are common 
to all space objects, there is no peculiar effect upon ERS of the 
Liability Convention. This may not be true in the future if "active" 
sensing, using such instruments as laser probes, is instituted, be- 
cause such activities physically intrude into the air space and bor- 
ders of the observed state. 
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IV.  SPECIFIC LEGAL PROBLEMS 

A .  SOVEREIGSTY 
The question of where air space ends and outer space begins 1s 

one that 11.111 not be resolved easily, because thorny questions of 
national eorereignty are involved. Approximatel)- 90 percent of the 
work in space lair is related to this problems8 which continues to 
haunt and occupy the "minds of scholars and decision makers 

The great concern over the boundary arises because of the legal 
distinctions betneen outer apace and air space. The former is "not 
subject to national appropriation by claim of sovereignty . . or by 
any other means.''xao It is free for peaceful use by all nations.I0l 
The latter is subject to the sovereignty of the aubadjacent state and 
1s conceived to be part of the territory of that state.102 Despite the 
significance of this boundary. it remains undefined. 

The need for a definition of outer space becomes more acute when 
technological advances such as ERS are made. Such advances in- 
crease the complexity of the problem because they effect \'ita1 
states' interests, such as the preservation of natural resources and 
security Many nations are now concerned about the releaae of ERS 
data to potentially hostile third parties. These nations aaaert that 
such data gathering by aatellite is an infringement of their territo- 
rial sovereignty. This growing tide of concern IVSL discussed in 1972 
in hear ings before the House Commit tee  on Science and 
Astronautics. 

[Dluring t h e  l a i t  drhrte on the ~Lem a i  remote ?ensing of t h e  e i r f h  b? 
.atellite uhieh took place I" the General Asremhl) the number a i  
representative- who m r e n e n e d  tn the diaeursian war the h1ghe.t re- 
carded 10 far m the "pace matter. The stress a i  all t h e  ipeeeher  as 

P 

(emphasis added) 
b t  a recent meeting of the United Kations Committee on the Peace- 
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ful Ceea of Outer Space. Xr. Nourai of France summarized rhe situ- 
a t ionm?p \%+en- . - ~~ 

Kith regard t o  the definition of space. the record 1s not 80 goad 
[Tlhis question will be raised xilh increasing urgency The develop-  

.. . . . . . . . . -  
about i f ~  foundations Boundary disputes m e  aben ver) arduous and 
difficult to  i e s d v e .  And we c m m f  svaid them - quite the contrary 
- b) failme t o  define the boundaries m 

The failure to  define outer space is not the result of a lack of 
theories or suggestions. Some writers urge the application to outer 
space of the old Anglo-Saxon rule of usque ad coelum.'05 In simple 
terms, this rule holds that sovereignty extends up to the infinite. 
The concept is carried on in modern times by agreements and can- 
rentione on the use of air space. The Paris Convention of 1919'08 
provided the fdlouing in Article 1: "The High Contracting Parties 
recognize that every Power has complete and exclusive sovereignty 
over the air space above ita territory. . . ." The doctrine remained 
unchanged almost thirty years later. The 1947 Convention an Inter- 
national Civil Aviation1o7 provided in Article 1' "The Contracting 
States  recognize that  every  s ta te  has complete and exclusive 
sovereignty over the air space above its territory." 

Two factors, one legal and one practical, prevent serious cansid- 
eration of the extention of sovereignty infinitely upward. First, a 
doctrine of territorial sovereignty in outer space is contrary to the 
practice of States and specific provisions of the Outer Space 
Treaty.'08 Second, any projection of territorial swere ignty  into 
outer space is inconsistent with basic scientific facts such as the ro- 
tation of the earth around the sun and its revolution on its own axis. 
Xo particular place on the earth is ever constant in relationship to 
space beyond the atmosphere. A nation's "territorial sovereignty" 
in outer space would never he certain because the horizontal bound- 
aries of that sovereignty would overlap with those of other na- 

L"'c.S. Doe A , i C  lO6lPV 116 at 18 11975) 
"'Scr grnirolly G Gal Space Laze 65-67 11969) 
LyBIII Treatier. Conxen tma  Infernational Acts. Profocal% and Agreements be- 
tween the United States and Other Pon.eri 3768 
L"Coni'enrlon on International Civil Arlaflon. 61 Sfst 1160. 'I I I . S .  KO 1691 
11947) 
'"*Outer Space Treat) .  m p u  note  6 3 ,  art .  I1 
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tions.'08 Chaos, not order, would result if the theory of usque ad 
coelum were applied to space. 

Other proposed definitiana of outer space recognize the distinc- 
tion between air apace and outer space These definitions attempt to 
provide a rational mean8 of dividing one Ram the other. 

The gravi ta t ional  theory  proposes t o  ex tend  t h e  limit of  
sovereignty to the "outer limit of the earth's gravitational attrac- 
tion."'10 This theory i s  objectionable for the same reasons a, the 
doctrine "usque ad coelum." The earth's gravitational attraction 
reacher deep into space. All satellites orbit within the earth's gravi- 
tational sphere Even the moon i s  within this gravitational pull. The 
practical problem of the earth's rotation, both on its axis and around 
the sun, again raises its ugly head. Article I1 of the Outer Space 
Treaty would be rendered meaningless except in the case of long 
range apace probes. Further, this theory of demarcation will not be 
acceptable to many nations because of the past practice of states 
that treats satellites as orbiting in outer space, unfettered by con- 
siderations of sovereignty. Certainly the United States and the 
Soviet Union, the only major space poners. will not recognize this 
limitation on their right to launch and orbit satellites."1 

Another theory. the air space (atmosphere) theory, rvould make 
air space coexteniire with the geophysical atmozphere of the earth. 
This theory i s  generally urged by the Soviet Union.'L1 

Two very similar theories are the satellite orbit theory and a re- 
cent Italian theory laid before the United Nations. The satellite 
orbit theory argue8 that " , . t h e  boundary of state sovereignty 
should he drawn at the lowest lerel a t  which a satellite can be put in  
orbit." The Italian proposal is more complex, but arrives at the 
same result. 

The i e i t i c a l  frontier should  be situated ~n aveh a nay  a b  t o  ensure 
f ske i  place beneath i t  and all space act 
[Alw aefi\,if) cannor pa beyond at the 

60 kllameterr from the surface of the esrfh and space activity cannot 
be developed h e l o i  apprarimsfely 120 kilometer; If *,e take the me- 
dian of  the v s l ~ e s  earresponding t o  these tna limits xs  can place 

I8 



19181 REMOTE SESSING OF EARTH RESOURCES 

t h e  vertical frontier at approximately 90 kilometers from the aurfaee 
of the earth 

Under these two theories, the h e r  limit of outer epace is the l o w  
est  orbital position for satellites. Hence, satellites would not vialate 
the sovereign rights of any overflown state because the Outer Space 
Treaty provides that outer apace "is not subject to national appro- 
priation by claim of ~ a v e r e i g n t y . " ~ ~ ~  This result is particularly vital 
to continued use of earth ~esources satellites because it renders 
baseless the claims that such satellites do violate an overflown na- 
tian's sovereignty. One of these two theories should be accepted, 
not only because they permit free use of outer space by ERS,  but 
because they represent what many legal scholars believe is a cus- 

Customary international law arise8 "when a clear and continuous 
habit of doing certain actions has grown up under the aegis of the 
conviction that these actions are, according to international law, ob- 
ligatory.""' The existence of customary international law is a fac- 
tual determination that should be based on the followinu factors: 

tomary rule of law.118 

(a) Concordant practice by a number of States with refer- 
ence to a type of situation falling within the domain of 
international relations. 
(b) Continuation or repetition of the practice over a con- 
siderable period of time. 
( c )  Conception that the practice is required by, or con- 
sistent with, prevailing international Ian. 
( d )  General  acquiescence  i n  t h e  pract ice  bv o t h e r  
%tateS."B 

Concerning the material requirements of concordant practice, 
general acquiescence, and conception of consistency with prevailing 
international I a n ,  those states that are capable of doing 80 "have 
uniformly and continuously utilized [sic] the claimed right to orbit 
satellitea; and those states who were not able to  actively participate 
have made use of the doctrine by their open support of the United 
States and the Soviet action, or by their failure to protest and claim 
savereignty."llg 

An examination of the history of apace flight supports the conclu- 
sion that a rule of international law exists that permits one state to 
launch and orbit satellites without the wrior consent of anv other 
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state. History indicates that satellites are generally considered to 
be in the lower limit of outer space and, hence. the countries launch- 
ing them are free to pursue peaceful goals and uses of that space 
including remote aensing activities.120 In the past both the Soriet 
Union and the United States have orbited satellites without seeking 
permission from the countries over which the satellites passed. KO 
protests were registered by any country. For example, in the In- 
ternational Geophysical Year (1957 to 1969) both countries an- 
nounced their intent to orbit satellites. No state objected, claimed a 
requi rement  for prior consent or a t tempted  T O  p revent  such 
flighta.lz' When the U.S.S.R. subsequently orbited the first satel- 
lite, silence continued to prevail among the other nations of the 
iuorld. This enabled the Ad Hoe Committee on the Peaceful Uses of 
Outer Space to  report to the General Assembly of the United Sa-  
tions in 1969 that: "[Dluring the International Geophysical Year 
1957-1959 and subsequently, countries throughout the world pro- 
ceeded on the premise of permissibility of the launching and flight of 
the space vehicles . . . . regardleas of what territory they passed 
'over' during the course of their flight through space ' 1122  This total 
acceptance by the nations of the world is implicit consent to space 
overflights and t a u t  reeogmtion that aueh flights are consistent 
with international 

The final criterion used to determine whether or not a custom has 
become international la\<, the time element. is the most variable 
and the most difficult to address. The purpose of a time element i s  
to injure "a comprehensive understanding of contemporary enpeeta- 

If other means are available to assess the general under- 
standing, an extensive duration is unnecessary. This 1s particularly 
true when a developing rule of law does not negate any pre-existing 
rule or A rule of law that mel l i tes  orbit in outer space 
does not replace or negate any pre-existing rule. Moreover, other 
means are available to assess the "contemporary expectations" of 
nations. namely. the past and present practice of That 

Outei Space Treat).  ~ u p z n  note  63 preamble 

>*<North Sea Con I 19691 I C I 3.  8 Int'. L e p  Mat 11 340 
11969) uherein ~f u f might be. even i i f t o w  the  pa1:8pe of 

80 
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nations of the world accept almost uniformly the fact that satellites 
orbit in outer space is demonstrated by the tremendous participa- 
tion of many nations in propam8 such as  ERS.IZ7 

Thus, all the necessary elements exist to support the operation of 
a principal of customary international law that satellites orbit in the 
lower part of outer space, and that such satellite operations, includ- 
ing ERS, do not vialate the territorial sovereignty of any nation. 

Earth resourcei satellites "offer an Invaluable opportunity to de- 
veloping nations [by] permitting the acceleration of national proc- 
esse8 of surveying and exploiting natural resources in agriculture, 
mineral iesourcei, water resources, economic deveiopment. and re- 
gional engineering and urban development projects."'9e However, 
developing nations are loudest in their demands for controlled and 
restricted use of those very satellites. The problem perceived by 
developing countries i s  inekt rmbly  entwined with mpects of na- 
tional sowreignty. Developing countries largely depend upon eco- 
nomical exploitation of mineral and biological resou~ces, the supply 
of which i s  not unlimited. The developing countries beliere that the 
means to exploit those resources are provided to nations other than 
themselves by earth resourcee satellites. Consequently, they are 
concerned "lest satellite remote sensing data be used for detrimen- 
tal purposes."11s This fear of abuse was voiced even prior to the 
launching of the firit remote sensing satellite, Landsat-l.  The fol- 
lowing appeared in the Sew Tark Times of May 14, 1972. 

It XBJ during debate [in the United Katlansl  expert group dealmg 
u i rh  remote sensing of rhe earth by Jalellife fhac the  sharpest  dis- 
agreements emereed 

Sueden tried to  steer the members lnta preiimmary diaeuramn af 
what  the United Sations might do t o  protect the ecanomx merest of 
small. n m  ipsee p ~ u e r ~  from p o w b l e  explmration by countries eo1- 

81 
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w r i n g  d a t a  from istel l i ier  
w e i  180 

i reenr ina  'uppo~:ccI t h e  bnedi.h 

This problem. which has not been cured bi- the passage of time, 
remains a primary concern of many nations of the ~ o r i d  

A state has jurisdiction and control m e r  everything, including 
natural resources. within its territorial This concept, 
which is as old a2 the nation state itself 132 has been reaffirmed in 
numerous United Nations resolutions concerning natural reaourcei. 
The preamble of Resolution 523 (VI) of Januar) 12. 1 9 2  provided 
that under-developed countries hare  

the l q h t  t o  determine free13 t h e  use of fheu natural  r e m m e .  and 

In Resolution 1720 [;VI), December 1961. the phrase "permanent 
sovereignty over natural r e s o ~ r ~ e s ' '  W E  first used  The Resolution 
expressed the wiii of the General Asiembi)  "to promote the 
strengthening of permanent sarereignt) of peoples and nations over 
their natural resources 134 Other Resolutions of a similar vein fol- 
lowed in c l o s e  One of these.  Resolution 1803 
(XVII) .13B proclaimed that a "[vliolation of the rights of peoples and 
nations to soyereignty mer their natural wealth and resources is 
contrary t o  the spirit and principles of the Charter of United Na- 
tions. . ." In  v i e s  of territorial sovereignty over natural resources 
and the repeated United Kations reiteration of that principle, how 
reasonable, then, is the developing countries' fear af explomtionl 

Earth re~ourees satellites are only data gatherers. They cannot 
capitalize upon this data. Only man on the ground can accompiish 
this task. Direct exploitation of any natural resource requires access 
ta the nation within which the resource lies. Aa is so vividly demon- 
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strated by the United Nation reaalution, such access is entirely 
within the sovereign control of the country whose resources are in- 
valved. In addition, sensed nations are free to obtain all Landsat 
gathered data from the United Stater.137 The United States ensures 
that countries are directly informed of any promising data.138 With 
such complete access, any observed nation has sufficient informa- 
tion and time to protect its national interest. Under these circum- 
stances, direct exploitation requires the active cooperation af the 
resource holding country. 

The possibility of indirect exploitation is a somewhat more zerious 
concern. Sahastian Estrade of Spain raised this possibility during 
the proceedings of the Fifteenth Colloquium on the Law of Outer 
Space m 1973. 

[ I l l  i d  obvious chat ~ o m e  e o n t r ~ l  of information about Earth'a le- 

esuie great presiure on t h e  emnomie ~ f r u e i u r e  of certain eaunrnei.  
. The poaerful m i t i .  the laige e m p a n l e i  controlling na tma l  re- 

 LOUR^^ and eunsumei gooda. can use information prawded by remote 
m m r 3  and direct not only their buying and selling paiiciei. but a130 
their pouer over foreign energ! and mineral I O Y I C ~ S  and farce them 
to grant development rights under financial presiure applied to  eer- 
tam E ~ C ~ I  for mstanee, by mesni of losni to  foreign countriei  
u h e r e  natural r e a u u r c e ~  hare been detected. This could eventusliy 
lead LO iervitude among nation% 

Ur. Eetrade overstates the problem. First, he implies that only 
powerful financial groups have or might have accesr to the data. 
However, the United States policy is open Second, he 
forgets that ta control natural resources, that is, to  exercise "poaer 
over foreign energy and mineral sources," one must have some 
means of physical access to those resources. States have not hesi- 
tated in the past to nationalize industries when foreign trusts or 
companies were operating them in a manner apparently inconsistent 
with the national interests. A prime example is the Arab oil nations. 
Pressure through loans may he possible, hut nation8 have been 
known to renege upon loans. Also, other source8 of capital are gen- 
erally arailahle to a country that is too hard pressed in today's 
world. 

Other examples of indirect exploitation have been offered to sup- 

soulees by paaerfvl flnsnelal ~ ' O Y P S  on a" lnternatlonal scale ea" 



MILITARY LAW REVIEW [VOL. 78 

port the need for restricted dissemination of ERS data. For in- 
stance, 1.M Pikus presented the fallowing possibility to the mem- 
bers of the proceedings of the Sixteenth Colloquium on the Law of 
Outer Space: 

[ i l f  a pmticulsr nation's econom) ib heawl)  dependenr upon the d e  
of R certain a g ~ e u l t u r a '  commodn) on the  morld market. ht IS  posuhle 
that  uor ld -u ide  knouledEe of the  existence of averruppl) of t h a t  
eommoditi i rould produce an undesi iable  effect on prices There IS a 
comer i e  t o  that  propoiition which riauld demonstrate a desirable ef- 
fect on p m e s  I f  the preience a i  a n  ahnormally small .upply wi le  
knaun 141 

The conclusion reached in the example makes too much of ERS data 
because it presumes no other sources of information are available. 
States "can and do collect general information on economic matters 
and use this information in their own interests." A variety of 
methods are employed. such as market reports or reports by diplo- 
mats t o  their own nation. ERS 1s only an additional source for such 
information. 

The concern of the developing countries is understandable, but 
unnecessar? upon close examination. They posseas all the necessary 
means for protection of their own natural resources One means i r  
remote senaing data. If all states have access to data provided by 
remote sensing satellites, no single nation or group of nations would 
be able to use that data to the detriment of others. Nations would 
be able to take countermeasures and affirmative action to prevent 
economic interference with their own wealth. Mr. de Jager of the 
United Nations Committee on Space Research urged such coun- 
termeasures when necessary: "The increased potential Of space 
technology for the discovery of . . . resources may make it neces- 
sary for the States. where , , . resources are discovered, to take 
necessary measures to ensure that the information 1s used primarily 
for the benefit of the State concerned." True opportunity for 
nefarious dealings will exist only if remote sensing data is bottled 
up or made available to only a few nations. 

84 
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C .  MILITARY SCRVEILLAVCE AND ESPIOXAGE 
Earth resources satellites h w e  a dual character. They develop 

data that is both scientifically important and a t  the Same time 
militarily useful. It is impossible to establish a "workable dividing 
line between [these] military and nanmilitary uses." 144 This inabil- 
ity to divide the tu.0 rakes numerous questions. Does it violate the 
Outer Space Treaty tn use ERS for military surveillance? l e  such 
use consistent Kith international law and the United Nations Char- 
ter? Does the activity constitute nome form of espionage? There is 
substantial disagreement m the international community an the an- 
w e r s  to these questions. 

Two divergent view8 exist as to whether or not military surveil- 
lance using remote sensing ratellites is a violation of the Outer 
Space Treaty. The divergence centers around the meaning af the 
term "peaceful" as it is used in that treaty. The Soviet Union main- 
tains that "peacefuul" equates with "nnn-military," and thus i t  as- 
serts that any military activity in outer space is p r o h ~ b i t e d . ' ~ ~  The 
United States, on the other hand, maintains that military activities 
by ERS can be peaceful within the meaning of the Outer Space 
Treaty. The Space Treaty, argues the United States, forbids only 
aggressive activities.14B 

Article IV of the Outer Space Treaty i3 the single Article that 
uses the term "peaceful" and is the only Article of the Treaty that 
specifically addrezser military activities. The Article provides: 

Slates  Psrtres t o  the Treaty undertake not i o  place ~n orbit around 
the Earth an? objects carrying nuclear uespons or any other wnda a i  
reapon? of mas8 des tmcf im . . . 

The m o m  and other eelesriai bodies shall be used bg ail Statea Par- 
tleP to  t he  Treaty ~ze lus ivdy  ,fm peac#,fzl purposes. The eatabiish- 
ment af mllltar? bsaer. inrtailatians and fortifications, the tebfing of 
any type a i  weapons and the conduct af military maneuverb a n  celer- 
t i 4  bodies shall be forbidden 1.7 

(emphasis added) 

I"Y 
' 'W N. Doc AIC.lIPY 1289, at 67 (1962). Dsuses, S L I T E E ~ T H  COLLOQCLVM. 
8 u p m  note 4 ,  at  128. The S o v i e t  p o s n m  i i  particularly mieresting ~n lhght of the 
i iggiesdse development by that nation of  an ERS syattem See d l s e u r r m  at end of 
sor t inn  I, z "irhllrrri,l. ~,,",." 

COHEB. L A W  AWD POLlTlCS II SPACE 82 (1964). 
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Article IV relates only to the use of the moon and celestial bodies. 
No Article of the Treaty applies the phraae "exclusively for peaceful 
purposes" to uses made of outer space. Hoivever. logic requires one 
to conclude that the framers of the Treaty intended the use of outer 
space to be peaceful. Certainly, it would be paradoxical to prohibit 
other than peaceful activities on celestial bodies, but alloir complete 
free plav of activities in space itself. This conclusion is supported by 
the preamble t o  the  Outer Space Treaty 

(emphasis added) 

Any other construction of the Space Treaty would be inconaidtent 
not only with the primary purpose of that document, namely, the 
regulated. beneficial use of outer space for all mankind,'4s but with 
the principles and purposes of the United Sat ions Charter  8s 
well.'j0 

Recognizing the requirement for the peaceful use of outer space, 
are remote sensing satellites, when used for military purposes, 
"peaceful"? As previously noted, they would not be under the S x i e t  
viei%-.L61 The Soviet position is vel1 presented in an article prepared 
by Xark C. Markov for the Eleventh Colloquium on the Law of 
Outer Space. 

Since Article I para I [of the Outer Space treaty1 express:), ~ e c o g -  

actions u i f h o v t  rxcept ian That 15 because 00 mll l ta ly acti i l f?  c m  
narda)r  be eni,isaged as being beneficial t o  all mankind and being 
carried o u t  in the interest a i  a l l  ~ o u n f r l e i  of the narld Clear enough. 
all mllltar! a m o n  I" p1esent lnternational CondlrlonE ma? ierre only 
the inleierr of O S E  p a r t i e ~ ~ a r  State.  or a Groiip of stater Is* 

A space activity does not violate the Outer Space Treat>- merely 
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because every nation in the world is not benefitted. If Mr. Markov's 
reasoning were applied strictly to other space activities, auch as  
Skylab or communications satellites, it would render those activities 
unlawful because they tend to benefit limited groups of nations. 
31r. Markov also concludes too "automatically" that no military 

activity in outer space can benefit mankind as  a whole. Military sur- 
veillame is just such an activity because it can help to maintain in- 
ternational peace and security. Today's norld still lives with the 
threat of war and, conceivably, nuclear holocaust. As observed by 
MY. Lenard Meeker in his article Observation in Space ,  "[olne of 
the greatest problems in today's world is the uncertainty generated 
by the secret development, testing and deployment of national ar- 
maments and by the lack of information on military preparations 
within closed societies."1s3 Beeause their very existence may de- 
pend upon i t ,  states muet know the capacity for war possessed by 
other countries and be able to take the steps necessary for national 
survival. Also, knowledge of the world military situation can ease 
tensions. For  instance, if it can be readily determined that a nation 
is not preparing a surprise attack, " . , . confidence [will be in- 
creased] in w r l d  security which might otherwise be subject to 
added and unnecessary doubts." 'I' Furthermore, ultimate success 
in disarmament requires knowledge of ather countries' weapons and 
an ability to monitor compliance with treaty terms. These needs 
have been recognized by the Soviet Unia 
and disarmament negotiations, the Soviet 
least in principle the need for verification and inspection , , , ,''lSs 

In fact, 8atellites have been recognized specifically in the ABM 
Treaty and Interim Agreement as a means for Treaty wrifica- 
ti or^.'^^ Thus, peaceful purposes can be furthered through the use of 
satellite surveillance. 

The better yiew of the term "peaceful" within the context af the 
Outer Space Treaty is the one advanced by the United States. An 
early expression of that view was rendered by Senator Gore *hen 
speaking as the United Stares Representative to the United Nations 
General Assembly in 1962. 

I f  15 the view of the Enited Sratei  that outer space ahauld only be 
used for peaceful-that 1% "on-aggresrire and beneficial purposes 

iwi COHEW. supTcl 114 e l  
>"Id 
"'Id , at  81-2 
zsbllei%age from rhe President. Exeeutne Letter.  The ABM Treaty 6- Interim 
Agreement and Associated Pratocol.  92d Cane , 2d Sese  1-6 (1972) 
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pace canrot be d i i o i c e d  from the 

lites, other than ERS,  have been launched that are capable of 
executing military purposes. From the very beginning of the space 
age, there aas recognition that peacekeeping equipment such as 
communications and meteorological satellites could be employed 
militanly.lss For example, meteorological aatellitee can provide 
weather data for planning military operations. Communicationa 
satellites can be employed for propaganda purposes. Yet. no effort 
has been made to exclude these satellites as "non-peaceful" uses of 
space. 

The United States  position also reflects the consensu~ of the 
members of the United Satians when the Outer Spaee Treat? uas 
opened for signature. At that time it was recognized that some mili- 
tary activity would occur in outer 3 p a ~ e . ' ~ ~  

Accepting the United States definition of peaceful ad nonaggres- 
sive, the question then arises whether aggression is committed 
when earth resources satellites are used for military surveillance. 

believes that such use ia aggressive. They argue 
a a threat to their territorial integrity and politi- 
n violation of Article 2.  paragraph 4 of the U.N. 

Charter. Soviet Representative Morozov made this point clear in a 
speech to the General Assembly in 1962: 

with the claim ths i  d l  observation from space, 1 

IO" for the purpose of co1:ectmp mtelhgenre data  
t h  international isw . The objeer t o  i h i e h  such 
e e  1 3  directed consti tutes a secret guarded by 

mveieign s ta te  
compatible with the provisions of the Unlred Nstiona Charter lao 

[Wle consider that the aetiwfies i w a l w d  we i n -  

Conversely, it is the United States position that military surveil- 
lanee is entirely consistent irith that document. The United States 

>"'J I IOREIOFF,  ~ u p i a  note 119. at 185.50 
" & s e e  J hlOREYOTF, m p r a  nore 119 a t  82 
'leU'hen U-Thant made his official comment on t h e  Outer Spaee Treat),  ' h e  *BE 
anare of [ i ts1 compromise rnafurel ,  and he caulloud? commended the Treat1 b) 
stating t h a t  L C  uould a l rno~!  inlure t h e  m e  of outel  apace e\clurive'y fo, peaceful 
purposes " IEmphams added)  U N Doe AIAC 105IPV 110, a! 2 1  (15711 
" O U  6 Doe AIC LIP\' 1259, a t  6: (1962) 
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that the maintenance of ita security i s  directly dependent 
ability of the available intelligence concerning the apposi- 
ary potential." 161 If it is demonstrated that military SUI.- 

reillance by ERS i i  necessary to United States security, or world 
aecurity. then it is a necessary function justified under the interna- 
tional law of self-defense. 

Article 5 1  of the United Satians Charter acknowledges the inher- 
ent right of self-defense: "Nothing in the present Charter shall im- 
pair the inherent right of individual OP eolleetiw self-defense if an 
armed attack occurs against a Member of the United Nations. 
, . ," This Article, as all others, of the Charter, is applicable to  
outer space pursuant to Article 111 of the Outer Space Treaty,163 

A dispute exists over the effect of Ayticle 61. In  the view of some 
authorities, this article limits self-defense to situations inxwlving 
the threat of armed attacks,164 However, Article 61 also talks in 
terms of preserring the inherent right of self-defense which in- 
cludes the right of anticipatory self-defense.165 Certainly. the 
United States did not perceive Article 61 a, limiting the inherent 
right of self-defense when it ratified the United Natiana Charter. 
Testifying in the Senate, Secretary of State Dulles stated: "Soa, 
there ia nothing whatever in the charter which impairs a nation's 
right of self-defense. The prohibition against the use of farce is a 
prohibition against the use of force [not consonant with the] pur- 
poses of the Charter. Among the purposes of the Charter is secu- 
rity." Even the Soviet Union admits that Article 61 permits a 
state to "take necessary and correrponding measures for aafeguard- 
ing its security." lei Such measures are not aggressive either under 
the Charter 07 within the meaning of that term as defined by Gen. 
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era1 Assembly Resolution 3314.'6a Rerolutmn 5314 defmer aggres- 
sion as  ". . . the  use of armed force by a S t a t e  against the 
sovereignty, terr i tor ia l  integri ty  or political independence of 
another State. or in any other manner inconsistent with the Charter 
of the United Kations, as set out in this Definition.'' 1e8 The exam- 
ples of aggression used in the resolution also related to the use of 
armed force Inelude. 

(a1 The invasion or attack by the armed forces of a State 
a i  the terntory of another State. or  any militar? oceupa- 
tion, however temporary, resulting from such inrasion OP 
attack, or any annexation by the use of force of the terri- 
tory of another State or part thereof: 
(b) Bombardment . , , or the use of weapons by a Stdte 
against the territory of another State 
(c) The blockade of the parts or coasts of a State by the 
armed forces a i  another state; 
(d) .in attack by the armed forces of a State of the land, 
sea or air forces. or marine and air fleet of another State; 
(e) The use of armed forces of one State which are within 
the territory of another State with the agreement of the 
receiving State. in  contravention of the conditions pro- 
vided for in the agreement . . . : 
(0 The action of a State in allowing its territory . . . to  be 
used b? [other States] for perpetrating an act of aggres- 
s i o n .  . . 
(gl The sending by OP on behalf of a State of armed 
bands, groups. Irregulars or mercenaries. which carry out 
acts of armed force against another State . . . .lie 

Clearly. the resolution definition and examples of aggression do not 
encompass remote senring activities because such activities do not 
mvolve the use of"armed force by a State against the sovereignty, 
territorial integrity or political independence of another State." 171 
Instead, military ~urveillance by earth re~ourees satellites is a 
necessary measure for safeguarding a nation's security. 

As previously noted."* countries of the aorld today must know 
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the abilities of other state8 to wage war. This is particularly Impor- 
tant in so far as the nuclear superpowers are concerned. The ever 
present posaibility of sudden derastation loom8 like a shadow- over 
the world. ERS discoveries can reduce this shadow's presence by 
insuring that the nuclear powers of the world are forewarned of nu- 
clear attack or nuclear buildup, An interesting example of the appli- 
cation of ERS to provide such advance and continuing knowledge 
u-as presented in Aviation Week and Space Technolam of July 1, 
1974. Referring to a picture the comment stated: "Mainland China's 
Lop Nor missile test and nuelear development site area is shown in 
this Landsat image received at NASA Gaddsrd Space Flight Cen- 
ter ."  With this potential, this ability to monitor nuclear de- 
velopment8, the nuclear povers of the world are far less likely to 
take precipitate action based on unknown fears. They are far more 
likely to act only in self-defense and only a h e n  necessary to insure 
their national security. 

The final spear hurled at military surveillance by remote sensing 
satellites is a claim that such activitiea comtitute espionage."' This 
claim was made early in the 1960's by the Soviet Union.17b I t  con- 
tinues to be presented, but with much less frequency as the Soviet 
Union develops its own earth resources satellite program. 

Espionage is the acquisition of information by clandestine acts 
with the intent of transferring that information to an enemy.176 The 
term is operative only in wartime m the zone af operation of a bel- 
ligerent."' As SO aptly pointed out by Jerome Morenaff in his book 
World Peace Througli Space Lnu, " . . . wartime espionage i~ thus, 
under the definition of crimes against war, not to be considered an 
international crime, nor i s  it a vialation of international lair . . . .''1'S 
In  light of this legal framework, a quick examination of the Soviet 
claim that ERS is a form of espionage reveak that the assertion has 
little merit. First, earth resoureeS satellites are not operating dur- 
ing time of war or in a zone of belligerence. Second, their activities, 
as opposed to being clandestine or hidden, are open and notorious. 
In fact, the data from United States resources satellites is available 

h10REWOFF. ~ v p r a  note 119. at 206. 
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to the ~ o r l d . " ~  Third, no intrusion into the territory of any nation 
results from ERS In  this respect, remote sensing is comparable to 
observation from the high seas and just as consistent with interna- 
tional l a x .  This haa been recognized b) the Committee on the peace- 
ful uses of outer space. ''[Blny nation may use space satellites for 
such purposes as observation and information gathering. Obeerra- 
tion from space ie canairtent with international law, just  ad is ob- 
servation from the high 

Thus, remote sensing bg satellites, even for military purposes, is 
not a direct invasion by one state of the territory of another. I t  is 
not an illegal or aggressive act prohibited by- international law and 
it does not constitute espionage. Instead, the satellites provide data 
needed to protect the enriranment, enhance man's knowledge and 
improve man's living conditions. 

T, THE ROLE OF THE UNITED SATIONS 
The United Nations has aetnely dealt \nth earth resources satel- 

liter (ERS) and remote sensing since 1969. It serves pnmaril3- as a 
meeting ground foar all nations to study, discuss and propose EOIU- 
tionr to  the various social. eeanomic, scientific and legal questions 
presented by this new technology. 

?.lost of .the international actirit>- at the United Nations take? 
place through the Committee on the Peaceful Uses of Outer Space. 
This Committee conducts its work through two subcommittees. The 
Scientific Subcommittee IF charged with study, consideration and 
reports related to scientific and technological aspects of outer space 
use. The Legal Subcommittee is responsible for study and recom~ 
mendationr related to all legal implications of space applications. 
This latter subcommittee seriously bega 
At that time "[mlatters relating to act 
remote sensing iatellites of earth resour 
ita agenda. 

The Committee an Peaceful Uses of Outer Space [hereinafter re- 
ferred to as The Committee] and its subcommittees have acted dili- 
gentl?- on the subject of remote sensing. However. most of the earl? 
work was the product of a working group convened under the direc- 
tion of the Scientific Subcommittee. Many of the items cwrent ly  on 
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the Committee's agenda are the ao rk  product of that Group. The 
Group was established pursuant to  General Assembly resolution 
2733 ( X X Y  af December 16, 19i0.182 The stated Objective of the 
Working Group is "to promote the optimum utilization of [remote 
sensinel includine monitoring the total earth environment for the 

ing group has met many times and has contributed many valuable 
suggestions to the Committee.LBS 

Specialized agencies of the United Nations are active in remote 
sensing study and use. The World Meteorological Organization is 
conducting four major remote sensing programs.18B UKESCO is 
using ERS to p r o n d e  information an natural ~esources and hg- 
dralogic The United Nations Committee on Space 
Research i s  inveatigating possible applications of the technology.la8 

Within this organizational frame, the United Sat ions has pursued 
a variety of ERS related programs. In 19i4 panel meetings, semi- 
nars and training workshops were held on this space application. 
For inetanee, a n  September 14, 1974, Cairo, Egypt wae the site of a 
United Nations Food and Agricultural Organization seminar an re- 
mote sensing by satellite.18s The United Nations distributed audio 
visual kits deacribing the benefits to be derived from ERS. The kits 
aere provided at no cost to developing countries. 

The following year, 1975, a a s  particularly fruitful for ERS.  This 
year saw three draft international agreements on remate sensing 
satellites piesenred to the Cnited Nations for consideration.1mo The 
U . N .  continued to conduct its workshops and training groups on 
remote sensing technology Regional seminars were held in Canada, 
Mexico, and Kenya.lsl The program far 1976 carried on the ae- 
tirities of the prior two years. In addition, the outline for five draft 
principles related to ERS was prepared.'$% 

'"U N Doe A AC 1UBI l25  at 2 (19751 
Lea id  at 1 

naI L m  R d a f i n g  t o  R i n i o t r  Sensing 0.f 
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The long range iuture role of the United Xations with respect t o  
earth resources satellites is uneei.tain .it  a minimum. the C'ommit~ 
tee on the Peaceful Uses of Outer Space w11 remain r e i y  active 
until gome form of international agreement on ERY can be reached. 
In all probability. the U.S. ail1 continue its panela, seminars and 
training workshops. The real I L S U ~  is the extent to uhieh atithorny 
w11 be vested in the United Sationr to e O , ~ t i ~ O 1  ERS and data de- 
veloped as a result of their use 

Many nations hare  presented proposals that noulrl define the 
United Nations role in  the future  Moit of t h e m  would inter-  
nationalize the entire earth r~sources satellite system IyJ Typical of 
such proposals i i  the one made by Saeden  i n  1970 and  reiterated in 
19i5.1e4 Sneden'e proposal iwulrl place total ownership and control 
of the space vehicle or object. its data and information. ground sta- 
tions, repositories. and all operating systems under a n  inteinatiiinal 
organization. Sweden maintains that such Internationalizanon u ould 
avoid offending national sensitivities. prevent disciiminatmn. and 
ensure free access to all data Sweden failed to discus;, h o a e v e r .  
who would bear the great e h p e n ~ e  of maintaining ruth an interna- 
tional system. It did not  addreas how compensation. if any. aould 
be made for the equipment and facilities taken. Many of these 
facilities have been bought and paid for in recent timed b) dexelop- 
ing countries. such as Brazil. I t  would seem that Brazil's "sen- 
sitivities" would certainly be aifended If ~ t s  p o u n d  station were to 
be internationalized. Sweden also ignores the fact that the Vnited 
States provides nondiscriminatory access t o  all Landiat gathered 
data. The S w d n h  popoza! would also reduce the incentive to build 
ERB facilities or t o  launch ne\\- remote sensing satellites. This 1s 
particularly true if internationalization occurs a i thaut  compensa- 
tion. The Swedish proposal, and those of similar ilk. are too  w e e p -  
ing in nature. They go much iuurther than 1s necessar) to insure 
nondiscriminatory, iree access to all data. 

Inatead of Internanonalization, a data bank for receipt. atorage, 
analysis and dissemination of processed  data should be established 
in the Cnited Nations. This should not be a substitute for, but an 
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addition to. already eneting storage and dissemination areas. All 
countries conducting remote sensing activities should be required to 
supply to the United Sations' facility a master copy of all data ob- 
tained by remote sensing. The United States has already agreed to 
provide such copies in the event a United Sations facility 1s estab- 
lishetl.1a5 So duplication in the full sense of the word would result 
from this proposal because only the United Nations' facility would 
contain the remote sensing data gathered by all nations oi the 
xorld. 

The expense of a United Kations data center would not be m e r -  
ous. All data could be supplied at no cost and user nations could be 
assessed a reasonable charge for data requested. Special circum- 
s tances ,  such a i  developing countr ies  unable  t o  pay for large 
amount; of information. could be met eithei by reduction of charge? 
or b) outright gifts of the desired data. 

The United Kationa must continue. logically. to play a role in re- 
mote sensing satellite development. That body is the o n l ~  central 
meeting place toda? for most of the countries of the world. H o w  
ever. the role it plays must be kept within it8 resources. Unrealistic 
goals. such as Inte,ndtianalizat,on of ERS and aaioclated e q u p  
ment, must not be established. Aa a central l oca le  for all remote 
sensing data, the United Nations would aid in maximizing the full 
benefit of earth resources satellite data and ivouid be able to pra- 
mote the use of that information for the betterment a i  ali. 

VI. PROPOSED GESERAL PRIXCIPLES AND 
AGREEAIEXTS ON E.ARTH RESOURCES 

SATELLITES 
Remote sensing af earth resources by satellite is not unregulated. 

Various rules-whether created by treaty 01- the result of interna- 
tional use-proride a legal framework for such programs. Certainly, 
the Outer Space Treaty establishes principles within which such ac- 
tivities must operate. Howver ,  all emsting law is general. It doer 
not address itself directly to ERS. This has resulted in growing dis- 
agreement. concern and dispute over r e m u m s  aateliiter and their 
future. Each year the problem becomes worse. 

The problems with ERS can be remedied cleanly by treaty or al- 
lowed to linger until forced resolution, satisfactory to no one, oc- 
curs. I t  is apparent that there IS a need ''to reconcile the intereat of 
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the different Stater engaged in remote sensing activities. . . "lee 

S u m e m u a  drdft agreementi and general principles on remote 
s e n m e  have been orerented to the United Nations. The Soviet 
Union offered one  of the  first b e i s  of draft  principles in April 
19i : i18 '  Foilawng closely on the heels of the Soliet  pmposal i i a e  B 

similar set of diaft principles submitted b! the French.Loe Onl) the 
Smie t  proposal will be anaiyaed, with comparati\e references to the 
French document. because the two are rer) similar. 

Principle 1 of the Sonet  draft  reiterates portions of Article I and 
I11 of the Outer Space Treaty.  The Soviets proposed the fallouing. 
"1. Activities connected s i t h  the study of the natural resources of 
the earth by means of ?pace technology shall be conducted in a c ~  
cordanee a i t h  the principles of international i a v ,  including the 

nd in the interests of peace and progress 
pnmaii i )  introductory in inatitre and ties 
e before. to u i t :  Articles I and Ill of the 

Outer  Space Treaty It  emphasizes that the rule of laxi. appliez to 
ERS activities. The first principle of the French draft i s  almost 
identical a i t h  the Soviet principle.200 

The second Soviet draft principle deals with a subject that  merit- 
ably crops up in an) discussion related to yemote sensing satellites. 
soveieignty The principle reads: " 2  States a-hich make use of 

W C ~ V  to the ground This is under the 
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The interesting portion of the second draft principle is the em- 
phasized phrase. This language creates a sorereign right in the ob- 
served state to control disposition of all ERS data (informatian) 
concerning natural resources no mattar which stiite decelops the 
data.  Thus, the Soviet Union would hare  a "sovereign right" to eon- 
trol the release of any United States Landsat gathered data relating 
to the Soviet Union. Of course, the rereree would also be true. This 
right af absolute control is reinforced in the Soviet fifth draft 
principle. 

5 A state \,hich obfsrns infarmsrim mncernmg the natursl resources 
of another s t a t e  through t h e  ute of space technology shall n o t  be enti- 
tled to  make it public or tiansmif i t  to third Statec or mfernatmnal 
mgani ia tms  without t h e  clearly expressed comenr of the State to 
which the natural ~e iources  belong. nor shall It be entitled to  use the 
informatian in ani other manner t o  t he  de t r imen t  of the l a t t e r  
State 10' 

(emphasia added) 
A similar provision is found in the French draft. "Use of the 

documents resulting from a remote-sensing operation may not be 
granted to third parties, whether Governments or private persons, 
without the consent of the State whose territory is affected."203 
These principles impose the sovereignty of the sensed state upon 
the data gathering nation. For instance, it would allow the Soviet 
Union to direct the Sioux Falls, South Dakota, data center's release 
DOIICY where data invoirine the Soviet Union is concerned. Where is 
the 
the 

vaunted "respect [for ;he1 sovereignty of other States' 
Soviets in their second draft principle! 

' urged by 

The thrust of bath the French and Soviet drafts is a step back 
from the free use af outer space envisioned by the Space Treaty. 
The ultimate effect is to  destroy the usefulness of remote sensing 
from space. This ia t rue although it may he urged that the proposed 
principles relate only ta dissemination and use of remote sensing 
data and do not prevent the orbiting or operation of remote sensing 
satellites. Clearly, if you restrict and reduce the benefits to be de- 
rived from such satellites to the point of worthlessness. na country 
wl i  launch them. These satellites operate moat effectively with data 
gathered on regional and global Their observation covers 

Ifanflal ly  the same One important difference 15 that  t h e  French propose make8 
no attempt t o  ?\tend m e r e i g n t )  10 infoimafian gathered by remote wensmg 
U N Doe XIAC l05lL 69 (19731 
' o D U . S  Doc A A C  105 11s. Xnrex 111 at  7 11973) 
*"'E S .  Doe A l i C  lO5rL 69 1973) 
*O'Sor U N Doe AiAC lO6lPV 155 a t  6 11975) 
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single areas 115 miles bs- 115 miles. The? can provide a uealth of 
information on pollution. forestry, flood prevention, movement and 
silting of rivers, and 30 forth. Unfortunate 
not restrict themselves to the limits of 
boundaries. Thus, where the solution to a regional problem might 
require data c o w i n g  many nations. under the French and Soviet 
proposal, one country would be able to stymie the efforts of all of 
the others. 

I t  1s estremely difficult to reconcile proposals. such as the Soviet 
and French, that "restrict dissemination of data with the practical 
fact that indeed to be useful data muat be widely circulated and 
widely The Soviet and French drafts are more con- 
cerned with protecting limited national interedt than with promot- 
ing full use of ERS data "in the interests of peace and progress for 
all DeODle:' 

The 'French  and 
This draft 

Soviets 
contains 

have 
minor 

also submi t ted  a 
vanations from t h e  

joint  draf t  
So.iet draft 

t reaty,  just discussed, but the thrust of the joint Sariet 'French 
proposal remains the same 

One other draft agieement.zo' presented by Aigentina and Brazil, 
should be examined. Article IV of that proposal emphasize3 the 
sovereign rights of states. It provides in part: 

hereby peoples may 
pn rights a x e r  the], 

This iz nothing more than a statement of existing international laiu. 
However, the emphasis on sorereign rights o re r  natural resou11ce~ 
i\-as merely the prelude t o  the eight ArLicles that followed. 

Article V precludes states "from undertaking activities of remote 
sensing of narural resources belonging to another State party . . 
aithout the eonsent of the latter." This does not differ materially 
from the Soviet and French conaent requirements. Like those re- 
quirements. it is subject t o  o b j e c t m  because It infringes upon the 
sovereign rights of the data gathering states. contrary to the prin- 
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ciples of the Outer Space Treaty and inconsistent with the full use of 
ERS for the benefit of all mankind. 

Article VI is not only objectionable, but possibly dangerous. I t  
provides: "Srates parties will take all measures authorized by Inter- 
national law to prorect their territory and maritime areas under 
their jurisdiction from remote sensing activities for which they have 
denied consent." 20SDoes this mean that observed srates have the 
right to shoot down satellites that without consent overfly their 
borders: If not, what other means are reasonably available to states 
"to protect their territory . . . from remote sensing" activities? 
Even if reaaonable a n w e r 8  are available, this article is unaccept- 
able merely because It raises such questions. 

Article VII. VIII ,  and XI1 have the effect of internationalizing 
remote sensing activities xithout specifically saying so. These arti- 
cles require any data gathering state to permit any other state to 
participate in the remote sensing program. I t  would require the 
United States to accept all requests for participation in its Landsat 
program on an "equitable bask." Once the program was finished, 
only the observed states, not the state that built, owned or launched 
the satellite, could determine the disposition of any gathered data, 
The inequity of this result is readily apparent. 

The ArgentinelBrazilian draft is, as are the Soviet and French, 
too restrictive. I t  destroys the greatest value, wide area coverage. 
t o  be obtained from ERS. If the desire is, a8 it seems to  be, to limit 
remote sensing to  territorial limits. it would be more rational, and 
certainly cheaper, to simply outlaw all remote sensing by satellite 
and return to the use of aircraft. 

At the other end of the spectrum from the Soviet, French and 
ArgentinelBrazilian position is that of the United States .  "The 
surest way to protect States from being disadvantaged or discrimi- 
nated against [ial to ensure that all states [have] equal access i o  
[ERSI data." 21a Under the United States working paper, offered in 
197s to the Committee on Peaceful Uses of Outer Space, all data 
w u l d  be "made available to all interested states, international or- 
ganizations, individuals, and the scientific community on a timely 
and nondiscriminatory bask." 211 

The United States position would maximize the global benefits 
available from ERS. I t  is more consistent with the Outer Space 

" o P I d  , at  3 
lLOl! S Doe A A i  106 C 21SR 233 at  63 11975). 
*"U 1 Doe I 'AC.106IC.2 L 103 11976) 
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Treaty’s prowions  authorizing full and free use of outer ;pace for 
the benefit of all mankind It protides full protection for the natura! 
resources of all nations because it proaidei full knowledge upon 
which to act to protect thoie interests. 

The latest set of draft principles 1s that formulated b) the United 
Nations working group of the Legal Subcommittee of the Outer 
Space Committee. The principles are five 111 number and provide 212  

Remote sensing of [the natural resources of the earth] 
[and Its environment] from outer space and international 
co-operation in that field [shall] [should] be carried out for 
the benefit and  in the interests of all countries [mankind]. 
irrespective of their degree of economic or scientific de- 
velopment. and taking into consideration, in international 
co-operation, the particular needs of the deieloping coun 
tries. 

P,ine;pla ll 
Remote sensing of [the natural resources a i  the earth] 

[and its environment] from outer space [shall] [should] be 
conducted in aecordanee with international l a w  including 
the Charter of the Lmted  Nations and the Treaty on  
Principles Governing the Actirities of Stater in the E\- 
p l o r a t m  and use of Outer Space. including the \loon hnd 
other Cele-tial Bodies 

Pi?lic*pie 111 
1. States carrying out programmes for remote a e n m g  
of [the natural resources of the earth] [and its enriron 
mentl from outer space [ahouldl [shall] promote interna- 
tional ea-operation in these programmes. To this end. 
sensing States [should] [shall] make available to other 
S t a t e s  opportuni t ies  f a r  participatmn ~n t h e s e  pro-  
grammes. Such participation should be based in each case 
a n  equitable and mutally acceptable t e r m  due regard 
being paid to elements . . . 
2. In  order to  maximize the availability of benefits from 
such remote sensing data, states are encouraged to con- 
sider agreements for the establishment of shared regional 
facilnies. 
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P,l,icipir IT' 
Remote sensing [of the natural resources of the earth1 

[and its environment] from outer space [~hauid]  [shall] 
promote the protection of the natural environment of the 
earth. To this end States participating in remote sensing 
[should] [shall] identify and make available information 
useful for the prevention of phenomena detrimental to the 
natural environment of the earth. 

Principle Ti 
States participating in iemote sensing of [the natural 

resources of the earth] [and it8 environment1 from outer 
space [should] [shall] make available technical assistance 
to other intereatPd States on 

The major significance of these p 
has been reached bg the many nations concerned. The diaquieting 
fact is that none of the five draft principles address the very thorny 
problems raised by ERS. The principles tacitly recognize ERS as 
peaceful, but fail t o  lay t o  rest the problems of whether all ERS 
activities are nonaggressire and n hether such activities are r i a i a -  
tions of sovereignty. Prior consent to orerflight 1s not addressed. 
The principles vi l i  not quiet the fears of developing nations because 
the principles do not recognize the need to leach some campromiae 
zolution betneen total control of ERS data b) an observed state and 
free access by all states. A draft treaty designed to effect such a 
compromise, as well as solve other areas of disagreement related to 
ERS,  IS set out in the Annex. The more important proriaions of the 
document are explained in the following discussion. 

Articles I and I1 are verbatim adoption of the first two draft prin- 
ciples formulated by the Legal Subcommittee of the Outer Space 
Committee of the United Sations 

Article I\' explicitly provides that military surveillance is eaneiet- 
ent with the United Nations Charter and international law I t  con- 
fines such surreiilanee to nonaggreesne purposes by requiring it to 
be conducted in the interest of maintaining world peaee and W C U -  
n t v .  This 1s a necessarv Droriaion in anv treatv a n  remote sensine . .  " "  
satellites because it will lay to reit the now old disagreement con- 
cerning the legality of such military rurre~lianee. 

drticle V establishes a definite role for the United Sations in re- 
mote sensing activities. It makes that body the centrai focus for all 
data storage and dissemination. This role fills the need far  cen- 
tralization of all ERS data and yet does not burden the United Na- 
tions with a task bebond its resources. 
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The most important Article in the draft document 1s Article VI.  
This Aiticle attempts to provide the middle ground between total 
control and unencumbered release of data.  I t  provides: 

The Article establishes protection for an observed state hy r e q u w  
ing first i.eleaee to that state of data concerning its territory while 
requiring that data t o  be withheld for at least one hundred and 
twenty days from any other state or party.  The obserred state will 
he able. during the one hundred and twenty day grace period, to 
take such steps as it deems necessary to protect It2 national inter- 
ests. Hairever. no single state ail1 be able to block regional pro- 
grama because the data w l l  become free for distribution at  the end 
of the prate period. 

The one hundred and twenty days is a somewhat aibitrary figure 
and could be negotiable. However, any time limit accepted must be 
long enough to allow the observed state time to act. but short 
enough to prevent the data from becoming useless by the passage of 
time. 

Acceptance of Article V uhich a i l 1  d lou  full use of EKS data 
without presenting a real danger for eiploitation of the natural re- 
sources of any state.  is a moat reasonable settlement of a difficult 
dispute I t  provides a vorkable middle ground upon which all can- 
cerned parties should be able to  meet.213 

VII .  coNcL~sIoh- 
Ear th  resources satellites offer an effective means to achieve real 

management of the aorld'; natural resowces. They open " . . . new 
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horizons . . . and offer new beginnings in vags we can manage this 
precious planet with all the attendant aspirationa, hopes and oppar- 
tunities for creative action." Every effort must be made to pre- 
serve these unique opportunities and to prevent acts of ignorance, 
self-interest or indifference from diminishing or preventing the de- 
velopment of the full potential of earth resources satellites. As a 
first step, it is esaential that all nations concerned move rapidly to 
establish by treaty the international law that is to govern remote 
sensing activities. The long festering disagreements over the peace- 
ful nature of ERS, data release and use, sovereignty and the role of 
the United Nations must be resolved by any treaty that is adopted. 
The draft treaty set aut in the Annex would provide a workable 
compromise of the multitude of positions on the subject and would 
establish finally the place of ERS in the community of legal satellite 
operations 



AKNEX 
Draft International Agreement 

On Remote Sensing of Earth by 
Satellite 

The S ta les  Parties t o  the P,.rsei,t A g m t m r n t  

means of remote sensors installed in satellites. 

purposes. 

Considering the need for global surrey? of earth reeources by 

Reaffirming the principle of free use of outer space far peaceful 

Reeogwi, mg the sovereign right of states to control their natural 
resu"rce%. 

Beai-;,,g i n  )uziml United Nations General Assembly resolution 
1314 (XIII) of 1% December 1958 uhieh declares that Dermanent 

of peaplea and nations o v e ~  natural wealth and re- 
constituent of the right of self-determination, 
the need to regulate on an intercatmml level iiiKii-ties 

rhrough remote sensing satellitez, 
Ham oymed or2 ! h e  J o l l o a ~ ~ ~ ~ g  

Article I 
Remote sensing of the natural resources of the eart 

ronment from outer  space anti international co-opei 
field shall be eamieil a u t  io, the benefit and in the ii 
mankind. Irrespective of their degree of economic or 
relopmenr.  and taking into consideration, in inte 
operation. the particular needs of the developing countries 

Article I1 
Remote sensing of the natural resources of the earth and its enri- 

ronment from outer space shall be conducted in accoidance >ri th  ill- 
ternational l a w  including the Charter of the United Sations and the 
Treaty on Principles Governing the Activities of States in the Ea- 
plotation and Use of Outer Space. including the Yoon and other 
Celestial Bodies. 

.IRTICLE I11 
Such u?e .hall. i n  par t icu lar .  respec t  the  princip!e of t he  

smereignty of States, with special reference t o  the right of perma- 
nent wveieignt) of peoples and nationr over their xeal rh and re- 
B O U ~ C C P  a~ a basic constituent of their right t o  self-determination. 
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ARTICLE IV 
Remote sensing of earth from outer space far military purposes, 

when conducted in the interest of maintaining norld peace and secu- 
rity, i s  eansistent with international law and the Charter of the 
United rat ions.  

ARTICLE V 
1. There shall be established under United rat ions aumices a 

data center for the receipt, storage, analyria and di8semination of 
data developed by remote sensing satellites 

States Parties to  the Treaty shall furnish t o  the United Sa- 2. 
tioni Data Center a master copy of all data obtained fmm any pro- 
gram of remote sensing by satellite. 

All nations, international organizations and scientific groups 
or individuals shall be entitled to request and receive a copy of any 
data held by the United Nations data center. provided. however 
such release is consistent with Article V of this Treaty. 

ARTICLE VI 
1. States Parties to this Treaty shall transmit. on a priority 

basis. all facts, findings and other pertinent remote sensing data 
gathered through a program of remote satellite sensing involving 
the national territorv and jurisdictional waters of any state or states 
to the d a t e  or states concerned. 

2 .  Statea Parties. and the United Xiations Data Center eatab- 
lished pursuant t o  Article V of thie Treaty. shall not release, die- 
tribute or disseminate any sensing satellite data within one hundred 
and twenty days from the date such data is released to an observed 
state a8 provided for in paragraph 1 of this Article 1'. Upon the 
expiration of one hundred and twenty days, all data shall be made 
available upon requeit to any state. international organization. re- 
glanal organization, scientific community. body or  group, or private 
party. 

3. 

ARTICLE VI1 
States  Parties are entitled to conclude agreements, whether 

bilateral 01- regional. in conformity with the stipulations of the prer- 
ent treaty. 





.MIRAVDA V.  ARIZ0.VA - THE LAW TODAY* 
Captain Frederic I. Lederer **( 

I. INTRODUCTION 
You have the  nght to  remnin sz len t :  o n  
may be used against y o u  at i na l ,  gou hat, 
su l t  icith n l a u y e r  arid to  hnie a i a i ~ y e r  
this tntewogation nrid if you cannot a f f w d  n iaioyer one 
will be appointed for y o u .  

Thus speaks the Supreme Court in Mirnnda L'. Arizona,' surely 
one of the Court's must controversial decisions in criminal l a y  and 
one almost certain to be modified by the Court in the near future. 
The decision is complex and a i l 1  be discussed at leng-th later. H o w  
e v e r ,  it ie important t o  note a t  this point that  the decision in 
Miranda supplied an affirmative duty on the part of police desiring 
to conduct eustodiai interrogations to warn an accused of his nght  to 
remain silent and of a right to counsel at interrogations far broader 

the stnetners n i t h  which it had to be applied to be of value. 
The history of the Supreme Court's dealings with the confession 

problem is a story of partially futile attempts ta find a tool with 
which to control improper palice conduct. In  the development of the 
contemporary law of confearions, the tool the Court ultimately 
seized \%-as the right to counsel. This right waz considered, If not the 
perfect tool, at least far better than its nearest competitors. The 
first decision of nationwide scope was Massink c. Cnited Sta tes . l  
finding a sixth amendment right to counsel at post-indictment inter- 

'The opmmns and eanaludanr presented in this article  are those of the author and 
da not neeesssnly represent the vie,%s of The Judpe Advocate General 5 School or 
any other g ~ r e i n m e n i a l  agency. 

JAGC U S  Army Incfructar.  C ~ i m i n a l  L a a  Division,  The Judge Advocate 
General's School.  on ex tended  l e a v e  t o  stud) 
Fulbright-Hsyi Fe l la i ih ip  at  the Max Planck In 
ternaiiunaleb Srrafreehr. at Freihurg,  Germany 
of Y e a  York, d D , 1971. Columbia Cnwerrify. 
dsfe Umverrlty of V i rgmh.  Mernbe 
Caurc of l l i l ifary Appeala. and the U 
z 384 U S 436 (18661 The ~ l r n i n e s  i 
general w e  and do not include rhe required waiver q u e m m e  ' 377 C.5. 201 (19641. The Court  had previously been dmfvrbed by police Interfer- 
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rogations ohen  the defendant hdd rrtaine 
follaned in a few months by EWJ,POO t .  I1 

Within the milltar? service. a recpmment  f m  counsel nsriiingi 
has been in effect smee at least the 1967 d e c i i ~ o n  of the Court of 
Xl i ta r?  .+peals in the case of l'iiitrd Stn trr  t' T r ~ n p i o . ~  

11. ESCOBEDO V. ILLIA-01s 
Danny Escobedo'z brother-in-Ian a a s  fa- 

i a ?  arrested, intarogated and releared the 
30th an accomplice turned i tare 's  evidence. 
sted snd taken to the police station. During 

the ride to the station house Ercobedo refused to a n . ~ w r  question? 
stating that he wanted a d i m  from his laaser.' 

Kotifierl b! the mother of a friend, Escabedo's lawyer arrived at 
the station house soon after Eacobedo. Despite his best efforts. in 
which he spoke t o  rirtually every policeman in the area including 
the chief of police. the l a n y e r  was refused permission to speak with 
his client until questioning was completed Ercobeda repeatedly re- 



19iS1 .NIRA.TDA V. ARIZ0,VA 

the Court reasoned that when Escobedo was refused the right to 
see his lawyer he had become an accused and the purpose of the 
interrogat ion w a s  t o  "get him." According t o  Mr. Just ice  
Goldberg, "it would exalt form over substance to make right to 
counsel, under these circumstances, depend on whether a t  the time 
of interrogation, the authorities had secured a formal indictment. 
Petitioner had. for ail practical purposes. already been charged with 
murder." Thus. the Court's prior decision in Masstah was ex- 
tended to the Eseobedo fact pattern. 

The decision iras otherwise buttressed by stating that for the 
right to counsel at trial t o  have any meaning counsel would be 
neces~arv at oretriai interrocation. for otherwise the conviction " .  
would already have been a s s u r d s  Interrogation was thus a "cnti- 
cal ?tage." The holding of the case w . 3  stated thusly: 

requeired and been denied an oppor'ru- 
er and rhe polire h a w  not effectively 

accused har been denied "the Assistance of C o u n ~ e Y  in , i d a t i o n  of 
the S n t h  Amendment , .B  

Surely a m o x  limited decision could scarcely hare  been imagined. 
Yet Mr. Justice dissenting, viewed the decision more ex- 
pansively, stating that "[alt the w r y  least the Court holds that once 
the accused became8 a suspect and, presumably. 1s arrested, any 
admission made to the police thereafter i B  inadmissible in evidence 
unless the accused has ivaived his l ight  t o  counsel." As time 
proved, Justice White's prediction was remarkably accurate. Taken 
at his word. hoverer .  Justice Goldberg's deemion uas limited to 
cases in which a defendant war made aware of his right to remain 
silent and requested and was refused access to his counael. A warn- 
ing of the right to counsel wa.? not required. Further ,  for Eseobedo 
to apply, the investigation had to have "focused" on the accused who 
had also to hare  been taken into eurtody. The definition of focus was 
left open. 

a I d  a t  486 
- I d  at  486 

lamed b i  Warren, C J , and Douglar and Brennsn JJ , dissenting1 

I o  id at 196 

I d  a t  487 ertinp I n  re Groban. 352 U 5 330. 344 (1957) (Black.  J. ~n an opinmn 

I d  a t  490-91 

I d  
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Uitimateiy, Eseobedo, a limited decision when taken at  its word, 
proved of limited value.'a Far  more important was the use of the 
decision as a stepping stone to what Justice White feared was likely. 
the case of Mzranda 0. A,rzonn 

111. MIRAMDA V .  ARIZOXA l3  

The Supreme Court's decision in Eseobedo r .  Illinois 14 left the 
lair. of confessions in uncertainty. While the decision itself had been 
narrow and rirtuaiig limited to the facts of the case, potential for 
broad expansion was clearly evident. Deeply concerned b> the need 
to predict the Supreme Court's ultimate interpretation of the fifth 
amendment. the organized bar struggled to delimit the Anal bound- 
a r m  of the Eseobedo deciaion.15 Foremast among the questions left 
by Eseohedo were: 

When did a suspect who desired to see retained counsel 
hare  a right to see him? 
Did a suspect who desired counsel during or  before Inter- 
rogation but who lacked the funds to retain one have a 
right to hare  one appointed free of charge? 
Did government interrogators have to affirmatively na rn  
suspects of their right to ~ o u n s e l  prior to interrogation? 

The questions left by Eseo%edo were almost saleig ones relating 
to a right to counseI. At stake vas  the suspect's right to consult 

Taken l i teral ly t h e  opinion U B S  of lmir e o n a e q u e n  
rapidlgeame t o  be i i euedasp rese r ib inp  a r i g h t  t o  eounse 
fmn had f o c u s e d '  on a iuspecf subjected IO pollee interro 
"focus" defied ear! rerolution until II % a i  subrurned info 
'custody I '  Eseobrdo  as, I" one respect. a c i i t ~ a l  de 
the right t o  COYOJL! t o  the inverfipatory process hlr 
found this parficulsrl) oblectmab!a ' ITlhe vital  fact  
not  i n w l v e  t h e  deliberate inieriopafion of 8 defendan 
eial oroceediner analnit  him " 378 E 9 at  482. and 
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with a lawyer pnor to or during a cuztadial interrogation. The right 
to couniel became the focal point of the problem because of the 
Court's belief that the poiice-dominated atmosphere surrounding 
most interrogations could be offset only by the presence of a lawyer 
whose sole responsibility was to the suspect. Ultimately of cou11se 
the past-Eseobedo i m x s  reached the Supreme Court. 

The rehicle which the Court chose to resolve the Escobedo prab- 
]ems was Mzranda,  consolidated with three other eases.18 all of 
which raised d a t e d  fifth amendment and eonfmnon problems. 
While it is beyond the scope of this article t o  discuss the individual 
cases, it is important to  point out that as a group they included moat 
of the factual variations important to an attempted definitive res- 
olution of the Eseobedo issues. Both State and federal eases %ere 
included; warnings of one type or another had been given in Some 
cases but not in others." Similarly, while the relief requested in 
each case was identical, the reversal of a conwt ion ,  or the affir- 
mance of a reversal. the legal arguments raised by the various de- 
fendants varied from a limited reliance on the due process voluntar- 
m e s s  doctrine to a claim that the Constitution required automatic 
aasignment of counsel before a custodial interrogation could yield 
admissible evidence. In airnost all the eases the defendants placed 
their primary reliance on the fifth amendment right against aelf- 
incrimination, arguing that the right to counsel was essential t o  a 
realistic exercise of the privilege. 
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Perhaps the best and most comprehensive argument !,as made b) 
the America1 Civil Liberties Union appearing as ( L ~ I I C U S  

tha t  if the subject chaares IO t e  
c o n i e i s  his intended meaning 
the mtterrogirian proceedmgr 
Ohvlaui!i an effecr ire xdrrlng of the  p n n e g e  12 d k e y z t o n e  of ~ t ;  
effeetiie e n f o l e e a e n t  I' 13 eoua'l! clear that  there  I> a Teed I O  pro- 

e n  caniide a n d  u h o  ~ 1 1 .  ba!arer his  confidence . 
I ;  a m r n e  function o i  ~ o l m  custodial  ineommunieada i n f e m e a t m  :o 

, d e  rt,e presence a i  ,ameane ,t 1"Ierragarm" 

e t  t h e  aoearnpliihed police Intel- 

p o o e ,  He I* : " rne" le  
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j o b  t o  be a i h o i e - h e a i l e d  d o e a t e  for t h e  rubieei  r i t h  n o  conflicting 
interertb ~n this regard 

SIX n e e e s i a r ~  t o  endure that I f  a 

ifralned close e\amlnatlon. 

Appeals to the sixth amendment right to counsel. though present. 
were rare. Just as the claims made by the convicted defendants 
were quite vaned in scope. -20 too did the positions taken bg the 
counsel for the state and federal prosecution varb- widely, ranging 
from an outright denial of any right to counsel or warnings to the 
comparatively mild position taken b?- then Solicitor General Mar- 
shall go in which he conceded the right to  counsel at interrogations 
but denied the need to warn suspects of the existence of that 
right.?? Government counsel were united in their concern for the 
possible consequences to law enforcement that might flow from an 
absolute right to  counsel at interrogations 22 

r .  Justice Thurgaod Marihrll of the Supreme C o u r t  
IIEDALIE. 8upm note li a t  133.34. 140. llarrhall beliexed that a de- 

ad a iIphf to m e  his OX"  e o ~ n s e l  bu t  tha t  the Government v a s  n o t  re- 
appoint I laayer for m aeevced w r h o u t  ~ o u n ~ s l  While he supported the 

concept of uarninpi a s  a matter of p d ~ ?  or procedure. he denled that  t he  Con- 
st i tut ion required such uarningi 

Note tha t  affieial wanrenp ta  af Supreme Court argument8 are nor arailabli  

Camsel asserted that the imsequencer of such a nghf  would be severe 
one hand 11 WBI assumed that It w u : d  be imparmble to  auppiy the  nu 
Isayeri needed. and on the orher that defenre munsel  would au tommca  
them c h e n t ~  t o  remain iilenf Any way that  the pmseeiutlan v i e l e d  t h e  i i t u ~ i i o n ,  
the uwfulness of interrogation would he nil If 1s mterearmg t o  compare these dire 
pwdmions  u > t h  the  actus1 r e m i t s  of Mirandn, r t  appear? tha t  mesf smpee t s  
routinely waive their r iphfs t o  eounse! and t o  remain silent. 
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The Supreme Court's dewion  became of course even more con- 
t ro i e r s i a l  t h a n  i!; earl ier  d e e i - i o n  in E s e o h r d o .  The Court  

appointed The d 

the scope of this work. it can  be suggested that !he Court's decision 
flows smoothly from its earlier ioluntariness decirions. One can 
only presume that  incommunicado custodial police interrogation 

he date of the decis ion 
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tends to be inherently coercive 2 5  and accordingly must be compen- 
sated for through the Dving of an explanation of a surpect's rights 
and through the extension of a right to a iavyer at the interroga- 
tion. The Court drew such a conclusion relying upon the fact, as it 
viewed It. that modern custodial interrogation is psycholagically 
rarher than phyacaily oriented. The right to counsel then was the 
"protective device to dispel the compelling atmosphere of the inter- 
rogation." 26 The Court also noted that without protections during 
pretrial interrogation. all the safeguards supplied at trial would be- 
come empty 

The holding of the .Mira,ida decision can thus be viewed a8 an 
extension of the voluntariness doctrine The critical parts of the de- 
cision eatend the right to counsel to custodial interrogation8,18 re- 
quire that the suspect in such a setting be informed of hie rights, 
and require an affirmative waiver before questioning can take place. 

Haring once recognized not 01215. the right of a suspect to consult 
with a lawyer at an interrogation, but the desirability a i  such repre- 
sentation, the Court w a s  faced with problems of equal protection. 
Those who were wealthy enough to have counsel would receive not 
only full information as to their right to remain silent but also tach- 
ea1 advice and assistance and the psychological support the Court 
deemed vital to overcome the coercive station house atmosphere. 
Those too poor t o  have counsel would automatically be placed in a 
far more vulnerable and dangerous position. 

Faced with a dichotomy in result based solely on economic fac- 
tors. the Court chose not to regard the presence of caunael on behalf 
af those who could afford them a8 a lucky gratuitous assist but 
rathey a badc dilemma which could be resolrwd only by granting the 
right to counsel to all regardless of indigency. Thus the core of the 

aeeurately the Courf ' i  reaaonmg despite elesi r e ~ t n c t i o n s  on the ultimate u t d l ~ y  
a i  t he  e ~ ~ r e ~ i i o n  '* 361 C . S .  at  166. 
17 id nf 466.  cittng Xspp v Ohio. 367 U 5 643. 686 (18641. 
*' If .  after being warned, the ~ u s p e c t  ~ e q u e s ~ s  counsel and counsel 1% unauallable, 
the police ma? not question him. The pdlee always hare the opt ion of making 
eouniel a ~ a i l a b l e  or not interrogating 
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.Wzra,idn decision is Its affirmative e\tension of the right to counsel 
to all suspects subjected t o  custodial interrogation. The rights va in -  
ings required by the opinion not only directly implement the right 
against self-incrimination by informing suspects of its existence, but 
also support the right via the warning that the suspect ma) hare 
counsel present to assist him regardless of possible povert) 

Perhaps aa important a i  the Court's holding. however. is the ad- 
ditional language which accompanies it The Court did not announce 
hard and fas t  rules;  i t  expressly recognized the possibility of 
superior safeguards being created for custodial questioning of SUP-  

pecta.18 Having done so, it simply stated that u 
were developed by a jurisdiction, the right to e 
by its aarningz, was to be giren before resulting eiidence could be 
admissible 8t 

IV. OBJECTIOHS TO MIRASDA 
Criticism of Mirando has taken many forme. not the least of 

which has been a broadside attack on the decision's entire holding. 
Perhaps best expressed by  Mr. Justice 
view finds the expansion of the right t o  
be both unfounded in precedent and neceesit 

Justice Harlan took issue with the maj 
all possibilities of mercion in its attempt to create a h a t  he vieued 
as a utopian conception of r o l u n t a r i n e ~ s . ~ ~  Justice Harlan r iened  
some form of presruie as inherent in mterrogation and felt that  un- 
acceptable forma of pressure could easily be dealt with i i a  the 
Court's earlier voluntariness precedents. Shoeing a keen degree of 
insight, he also questioned the validity of the waver  allowed by 
.Mimitda. asking hoiv such a wawei could be voluntary mhen the 
right to counsel itself had been extended to cope o i t h  a h a t  \$a i  
v i e w d  as inherent coercion. Similarly. he asked how spontaneous 
statements uttered in a custodial setting could be considered rolun- 
tary when the answer to the rimplest question. unaccompanied hy 
the required waiver, would be Inadmissible. 
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Juetiee Harlan, like many others, also assumed that a lawyer 
present during an interrogation would normally advise his client to 
remain silent. Accordingly, he felt that the Mirando opinion would 
substantially interfere with necessary police investigation without 
adequate justification. While the recognition of a right to counsel at 
interrogations was the heart of M t r a n d a ,  its requirement that a 
auspect be icarned of his rights to counsel and to remain silent were 
alao questioned. 

The mdjority opinion referred to the experience of a number of 
agencies 33 and foreign juriadictions 34 which utilized rights warn- 
ings. While the FBI, military, and English experiences all appeared 
relevant, only one of the Jurildictions utilized a right to counsel at 
interrogations 38 and accordingly the experience of those Jurisdlc- 
tions had at best limited validity for general American application. 
The English 37 Judges' Rules. cited by the Court. did require that 

The Court  c i t e d  with approval the warnmgr required by the  Federal  Bureau of 
Investigation pu rwan t  t o  departmental  In s t rumon .  and the v ~ r n m g '  r e q u m d  t o  

384 U 5 a t  483-86. 189 

and Ceylon 381 U  S 136. 486-89 See note  37 

While the right to e ~ u n s e l ,  apparently based o n  mxfh amendment conmd- 
eratlonr. had been evolving in the m16ary, are United States v.  mmber ley .  16 
C  M A  3. 36 C hl  R 159 11966). the cases cited b y  the Supreme Court, 384 C S 
at 189 n 63, only reiagniied that a duepeer 
alloued t o  emault  with an attorney Thus ,  m 
support  for the Court 's holdmg a% t o  coun8el u, 
righfi ~ a r n i n g r  did not m l u d e  a right IO counsel 
W a r n i n g s  n the Armed Sr i i i cr s .  72 MIL. L. R 
or? uarnlngs had not caused an% great difticv 
As pre rmt lg  promulgated. ti;e JCDGES' RK 
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m p e c t s  be informed of them right to remain d e n t  but not on13 
lacked a right to counsel but were and are enforced at the discretmn 
of the trial judge who may choose to admit evidence seized in viola- 
tion of the Rules. 

Accordingly. the .Mira,idn warnings requlrements had to be re- 
garded ad  experimental and pozaibl? dangerous t o  societv. Even 
now it is difficult t o  judge how effective the aarn ing  requikments  
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are 38 Of course there is every lapica1 justification t o  require that 
suspects be warned of their right to remain silent if only because 
the fifth amendment privilege would seem a u ~ e l e ~ s  formality if 
suspects are not made m a r e  of its existence. 

Another objection t o  the .Wirnndn decision has been that the 
Court seemingly abandoned its judicial role and functioned as a 
legislature. Certainly the specificity of ita holding makes such a 
criticism highly telling. Yet the objection ignores the central issue. 
The Court certainly has the constitutional responsibility to interpret 
rhe Constitution. Arguably it may also have increased responsibility 

, -  " I  
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recognized the possibility of alternative form? of protection for the 
Indindual's right against self~incrimination and expressly noted that 

V. THE .IIZRdSDA REQUIRENENTS, 
A FR..1MEJYORK FOR ANALYSIS 

Despite the Supreme Court's UIIUSUII attempt t o  be specific in the 
.Ilt,,andn holding. the Court left open a substantial number of  que?^ 
tiona dealing oith the application d i t s  decision. Not only i i a a  there 
some doubt as to the exact natu1-e of the aarnineb r e o u m d .  but 
mare 
Bite, 
words open to some debate ITa: the question of an arreiting officer 

errogetion' that  the Court had meant 
ambit? Il'hat teat i i a s  t o  be used t o  

be requiredl Il'as the case to be applied in a relaxed fashion or 
perhapi in a hyper-technical one? Further, ii hat obligations did the 
decision place on rhe police nhen a suspect exercised his rights to 
remain silent? Could he be a?kerl to reconaider and war an) n a l a -  
tion fatal in all ways to resulting evidence? These and other ques- 
tions f laaed from .Wt..onda. 

In  oxlei. t o  analyze best t h e  eontemparar)  interpretation of 
.lft,m,zd~, the fallomng questions w l l  be addressed in turn 

Il'har irammnps must be giren? 
\Tho must give nammgs? 
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bVho must receive wrnlngs! 
When must warnings be given? 
How is the M i m n d a  ivaiver obtained! 
What 1s the effect of exercising one'i .Mwanda rights? 

VI. THE MIRAA-DA WARNINGS 
At fimt Impression, the Court would seem to have been more than 

adequatel?- specific in its rendition of the imrninga required by 
.Mirnvdn. The Court's language states: "the person must be warned 
that he has a right to remain silent, that any statement he does 
make may be used as evidence against him, and that he has a right 
t o  the presence of an attorney. either retained or appointed." 
Later in the opinion, the Court makes it clear that the latter ivarn- 
ing means not only that the suspect has a right to consult with an 
attorney, but that "if he i s  indigent a lawyer will be appointed ta 
represent him." 4' Beyond this the opinion is silent. 

Despite the seeming clarity of the Mimnda requirements ,  
numerous courts have been compelied to interpret the validity of 
rariations on the Mirnnda commandments. Moat of these cases 
would appear to have been concerned with the right-to-counsel 
warning although a respectable number of cases exist considering 
the other warnings and suggesting that still further warnings may 
be necessary. 

A. THE RIGHT TO COVXSEL 
Mi innda  requires that a suspect entitled ta warnings be warned 

that he has a right to hare  an attorney present during the interro- 
gation and that if he cannot afford an attorneq- one will be appointed 
for him.'% Failure to adviae a suspect of his right to free counsel is 
usually considered noncompliance a i t h  Miranda and fatal to the 
admissibility of any resulting statement.4' 

While the use of the word "attorney" rather than "lawyer" has 

*" 384 U 9 436 414 $1966) 
I d  at 473 

*I I d  
' 9 S e r  Vnited States 1. Cullman. 396 F. Eupp 516 :S D 11'. 18751, People v 
Hermanre 35 N Y 2d 915, 324 S . E .  2d 367, ~ h'.Y S 2d ~ (1974) Xoie Bat- 
tesite $ Stste - Ala. App ~ 331 Bo ?d 832 ( C t  Crim App. 19761. holding 
tha t  the ua rn ing  tha t  I f  the auspeir cannot afford a larger,  m e  1111 be appomted 
for him need not include the m e d i c  statement that  such a ! a r v e r  *ill be "free af 
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been controverted, there appears little general objection to the use 
of the term attorney. Far  more important has been the question of 
esacrly irhen the right to counsel attache? m relation t o  the warning 
given by the police to the suspect. The suspect has a right to consult 
with counsel before interrogation and t o  hare counsel present dur- 
ing the interrogation No interrogation may take place if the suspect 
wants a lauyer until counsel IS supplied. 

A number of courts hare determined that the failure to advise 
auspects of their right to conwit with counsel p n o r  to interrogation 
doe8 not constitute error when the right to hare counsel present 
during the interrogation is made clear.45 Presumably the right to  
consult with counsel is subsumed in the general right to counsel in 
most courts 

Cases in which the police ivarning has suggested that the right to 
counsel might attach at some substantially later time hare proven 
far more troublesome. In the usual case the suspect 1s either ad- 
riaed that a court will appoint counsel if needed or. "We hare no 
ivay of giving you a laivyer if you cannot afford one, but one may be 
appointed for you, if you wish, if and when you go to court." As 
the accused has both an a b d u t e  right to remain silent and the right 
to have counsel present to assist dunng any interrogation to which 
the suspect voluntarily consents, such a warning means only that a 
suspect desiring appointed counsel cannot be interrogated until 
counsel is available. In short, the only option that is foreclosed 1s 
that of making a n  "immediate" statement with the assistance of 
counsel 

Haiuever, the usual warning that refera to a future right to coun- 
sel is confusing at best and creates a substantial risk of leading a 
suspect to believe that no effective right t o  appointed counsel exists 
at the interrogation. The courts are divided completely insofar as 
the propnets- of admitting statements obtained after n a m i n g  indi- 
cating that COUIISBI 1s not immediately a ~ a i l a b l e . ' ~  Althoueh final 
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resolution of the issue awaits future decisions, a trend towards ac- 
ceptance of statements given after warnings af this kind seems to be 
de~eloping. '~  I t  is interesting to note that while the American Law 
Institute's Model Code of Pre-Arraignment Procedure expressly 
recognizes a warning that counsel mill he appointed at a later time. 
it does 80 in an unusually clear and forthright manner that should 
cure most of the defects surrounding the present f o r m u l a t m n ~ . ~ ~  

B .  THE RIGHT TO REMAIX S I L E r T  
Perhaps the most important Miranda warning id that the suspect 

"has the right to remain silent, and that any statement he does 
make mag be used as evidence a&st him." The haaie w r n i n g  
itself is simple and difficult to abuse. However, a number of formu- 
lations have been used by various jurisdictions to explain the right 
t o  remain silent. No specific phrasing seems required so long as the 
right to remain Silent is sufficiently communicated to the 
Occasionally police efforts t o  suggest that the suspect may refrain 
from incriminatine himself but may not remain silent. or that the 
suspect may be charged 6 t h  misprision of felony if he is not in- 
rolied and remains d e n t ,  are improper and will result in supprer- 
sion of any resulting &tement.s2 
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C. THE COTSEQCETCES OF .WAKZ,L'G 
4 STATEMEST 

Under the .Viraiido formulation. an interrogator must aclrise hi8 
suspect that any statement made "may be used as evidence against 
him." Variations of the warning have useti "wi l l , "  "could," 
or 'mipht" in place of the w x d  "may" m the warning.54 Stating that 
an! cammeiita "n.ill be used against you" ceriainiy provides the CUE- 
pect with the strongest sarning.  However, it fails to take into ac- 
count the possibility that the eiidenue might be used for  the ac- 
cused. Paralleling the I l i ru , ,dn formulation. the English .Judges' 
Rules provide that an interrogating constable muat tell a suspect 
that a q t h m g  he may say "may be put into writing and given in 
eridence." j5 Telling the American suspect that his statement might 

for him may. howeier, be considered ail improper induce- 
hich \\ill  render a statement inwluntary.5b 

D. OTHER W'ARSISGS 
M'hiie M i r a n d a  set forth a number of required rights warningi. 

defense eoundei have frequently argued that given cases require a 
number of additional warnings not specificall! spelled out in the de- 
cision. 

Perhaps the most common additional \raming said h?- the defense 
LO he iequired is that the suspect who has chosen to make a s t a m  
ment may choose to change his mind ai any time and remain d e n t .  
While there is no doubt that the suspect may indeed invoke the 
right to remain silent at an) time during interragation,j' M w a n d a  
does not require that suspects be advised of that right to terminate 
an interviebv. E O  long as their decision to  atop talking IS reapected;s8 
accordingly, the courts hare almost unanimously denied the defense 
claim that such a warning la 
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Perhaps more important is the occasional defense claim that the 
suspect should be notified of sufficient facts to a l low him to make an 
intelligent decision insofar as waiver is concerned. .it a minimum, 
some counsel hare argued, the suspect should be told of the natuie 
of the offense of which he is suspected.60 Others hare  argued that 
surrounding circumstances should be disclosed, such as whether the 
crime is a felony or misdemeanor; or whether a victim has died or 
been seriously injured. If evidence indicates that the suspect has 
been able to make a knowing and intelligent waiver, most courts 
have held thar information as to  either the nature of the offense or 
of surrounding circumstances i s  not required 

While it seems unreasonable to require the police to give a com- 
plete briefing to a suspect prior to requesting a statement, there 
iwuld appear to be no reason not t o  require the police to w r n  a 
suspect of the basic nature of the offense of which he i s  suspected. 
Such an approach has been in use in the military since 1981 and 
has not proven detrimental to investigation. 

An additional ivarnmg that has been discussed b>- a number of 
noted commentators is the statement that the silence of an ac- 
cused will not be used against him. In the light of recent Supreme 
Court dec~sions.~ '  that warning would now be legally true insofar as 
admission of evidence of a warned witness' silence at trial is con- 
cerned. However. as Professors Kamiear, LaFave, and Israel pomt 
out,B5 the accused'a silence may well hare detrimental effects in- 
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sofar as police deciiion making is concerned Despite this. and in as^ 

much de most suspects feel a psychological neceriit) to  speak ithe 
underlZing assumption of W.iartdo). one xould think that a w a m n g  
that the suspect's silence ma)- not be used againit him a t  trial w u l d  
be desirable. I t  would at least minimize the inhelent compulsion 
that .VJ8cn,tdn deals with. Howeier ,  such a ivaming does n o t  appear 
t o  be required a t  this time and i t  would seem mast unlikely that the 
Supreme Court uould even consider extending .Ifi,o,iiia 

VI1 LLHEK ARE M I R A S D A  
LVXRNINGS REQUIRED' 

call? important. however t o  keep in mmd that Mimiida by defini- 
tion applies only to those forms of communication protected by the 
fifth amendment  privilege against self-incrimination. Thus.  a 
number of actions that uauld auuea  to be ' mrimi i i a t ind  in  terms 
of consequence are not within .IJ,m,tdn's ambit. Examples of unpro- 
tected actions include the taking of handwriting and voice e ~ e m p -  
l a r ~ . ~ ~  bodily f l u ~ d s , ~ '  and obtaining consent to ?eai.ch.8e Similarly. 
compelled psychiatric examinations normally w11 not require 
Wi,oi ,dn ~ s a r n i n g s . ~ ~  For analytical purposes, these unpmei te t l  a c ~  
tionr can best be vieaerl a? not coming irithin the definition of "in- 
terrogation" for .Wi,mndu purpase~.'~ 
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A. WHO MCST GIVE MIRASDA WAR 
The .l.Iwando aarnings were designed to offset the psychological 

coercion assumed to be inherent in custodial questioning b>- law en- 
forcement agents." Generally. the cases have required palice offi- 
cers. prosecutors, and l a w  enforcement agents ivith official status to 
give namings, '2 and exempted private cit izens from the warning 

Part-time police and private secuntg guards pose 
some difficulty. The primary question appears tu be the existence of 
status a; a local, state or federal ~ f f i c e r . ' ~  Thus, cases involving 
private guards  \%ill frequently require a determination of the 
guard's arrest poaers under local l a v .  As one commentator has 
~ t a t e d , ' ~  the private citizen exception to .Mranda nil1 generall?- not 
apply to  citizens acting as police While police officers must 
give warnings before conducting custodial interrogations. under- 
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cover agents are usuall~- exempted from the ivarnmg requrement  
simply because uqdereorer ao rk  normally doer not involve ii’sio- 
dial interrogation.” 

There are, of course, a number of persona likely to question a 
suspect as  part of the laa enforcement process who are not them- 
selves l av  enforcement agents. Cases involving ~ l e r m l  personnel 
should he analyzed in terms of the status of the clerk. the purpose of 
the questioning, and the general policies served b 
ernment psychiatrists performing competency examinations. par- 
ticularly examinations in  response t o  sanity defenses .  should 
theoretically present a problem. as the infmmation gamed from the 
suspect may well he used against him. Haiierer. inasmuch as the 
courts have “earl>- unanimouel) held that a suspect ramng a sanity 
defense muat consent to  a government there i\ould 
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appear t o  be no reason for nainings to be 
Foreign police hare  not been required to give .Mir.anda warn- 

ings Bo when interrogating an American suspect if only because the 
United Stater cannot compel foreign jurisdictions to comply with 
American I a n .  C l e a r l ~  the prophylactic function served by .Wiranda 
domestically is irrelevant in foreign juriadications with their own 
legal rules This i8 not, however, to suggest that .Wimnda should 
not aaalr to foreien inveatieations v hich are conducted in eoniunc- .. " 
tion with American authorities and are simply part and parcel of an 
American American efforts t o  circumvent the 
.Mirancia requirements are to be discouraged. Hoiverer, this ap- 
proach creates a substantial risk of deterring American prosecution 
and leaving the  American accused in the hands of foreign au- 
thorities. The balance is yet to be struck. 

B.  SCSPECT 
While it is possible to hare  a custodial interrogation of a person 

Aho is not a suspect,s2 by the very nature of American law the 
number of custodial interrogations of nansuspects will be extremely 
Ion .  After all, if a person 1s not a buspect, what justification will the 
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authorities hare  to hold him in custody? Thus, normally, and in con- 
trast to the statutory naming  requirementr us of military criminal 
la\%-, the threshold question will often be whether the person ques- 
tioned w s  in custody and not nhe ther  he was a suspect The cases 
frequently exhibit in this regard an ambiguous use of the word 
"focus." While courts often attempt to determine if an Investigation 
has "focused" on an indindual to determine nhe ther  he was in cus- 
tody at the time of questioning. the same question 
determine whether the person questioned was trui? 
time of interrogation. The t a o  separate criteria for 
cation are thus frequently merged. and careful a 
needed to distinguish a court's true holding. 

C. CCSTODY 
.!&,.ando's UEC of the expression "cuitodiai interrogation" is de- 

ceptivel! simplistic The case defines it a d  "questioning initiated by 
i a a  enforcement officers after a person ha? been taken into custody 
or otherwise depnred of his freedom of action in any signifmnt 
\vay." The problems engendered b>- this formulation can be 
grouped into two arear-the test to be applied in defining custody. 
and the determination of the piesence of custod?- once a test has 
been arrived at. 

The difficulty in arriving at a test 1s caused by W i i a n d n ' s  basic 
premise. If the oarnings are to cope with psyeholofiieal coercion felt 
by the suspect. the test at least arguably should be a subjective one 
that weka to determine whether the seapeet believed himself to be 
in  custody. While such a n  approach may most fully implement 
Mtronda's apparent Intent, it mag unreasonably open the door to 
perjury by the defendant. Similarly, the test makes determinatire 
the suspect's perhaps unreasonable view of the situation. While 
there i s  much to be said for requiring warnings whenever a doubtful 
situation ma! exist. it F B S  cieariv not the intent of the Court in 
.>fimiido to forecloae al l  police queatm 
this could easily be the result of a purei 

An alternative test that was chosen b? some jurisdictions after 

*"he I ~ ~ ~ U T O L ?  milltar> rights narnmgs. 10 U 5 C 6 131(bi 1970). dppl?.  for 
exsmple. i i hene re r  R suspect o r  accused IS IO be guesrioned without arg iequire- 
m e r t  t ha t  ?he indindual be in c w f o d s  Determinsrion of n h e t h e r  a p e r m  U B S  8n 
fact a i w p e e f  becomes i n  the milirarp a q u e i n o n  of fhet 
"324 U 9 436 441 i l Y 6 6 )  Note t ha t  ~n the rlelefed footnote  xhich fol la i r i  t he  
q u o t e .  t h e  Court  stated. 'This IS  a h a t  we meant in Eiaabedo r h e n  r e  apohe of an 
invertlealion xhieh had focused on an accused " 
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M i m n d o  was that of the pol ice  o/icer/s iiew of the situation This 
subjective tes t  eliminated unreasonable perceptions of the accused 
but substituted the perhaps unreasonable view of the police officer. 

If the purely subjective tests are to be discarded. one IS left m t h  
variations on an objective test. Two major variants Seem possible: 
whether the defendant nas in fact in cuztody--a purely objective 
test:8a and. bearing in mind the accused's age, intellect, experience. 
physical condition, and so forth, whether he reasonably beliered 
that he was in fact in c ~ s t o d y . ~ '  This latter rersion has the adran- 
tage of taking into account the very factors that MirarLda and its 
predecessors considered important. 

The extent to which a jurisdiction may utilize any specific test is 
difficult to determine because of the necessity for a case-by-ease ap- 
proach and because of a tendency to use ambiguous language in de- 
cisions. A plurality of American jurisdictions seemingly using a 
single test appear to employ one or another type of obiectke stand- 
ard t o  determine the presence of custody. 

Many jurisdictions choose to use what they characterize as a 
"foeus" teat.88 Deriving its origins from Eseobrdo L' I i i z n o i ~ , ~ ~  this 
t a t  in its purest sense (one seldom applied) attempts to determine 
whether the individual questioned ,bas in fact the "faeua" or central 
point of the investigation. The focus test. as a definitional test for 

a i  eirher resulting in custody; 
d 713 (1974)). Jordan I Cam- 

may be poinble t o  do io, t he  attempt IP difficult a~ beet and l i t r a n d o  11 better 
n e u e d  as having created B ne>% teat far %hen uarninpi are required. 
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curtocly. has appaient!) been d a r n a e d  b\  the Supreme Court.go 
Cleansed haneve i ,  of it? confu on a i t h  custody. focus remains a 
viable test to  detemine whethe a person questioned i i a i  in fact a 

use of t h e  r e m  that explains the 

minatian include the place of mteriagation,g' when rhe questioning 
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took place;s5 persons present, and the existence or absence of a 
formal arrest;B6 use of aeapon i  or other phyaical restraint; whether 
the interview was initiated by the suspect or whether the 
suspect attended the mterwew voluntarily;88 whether the suspect 
ivaa or felt free to leave the interrogation, and the length and na- 
ture of the interrogation itself. The mere fact that a person haa been 
questioned by the police does not in and of Itself create a custodial 
interragat imas Accordingly, all the factors listed above may be rel- 
evant  in de te rmining  u h e t h e r  cus tody  exis ted for Miranda  
purposes. 

The language of Wiranda in speaking of any "significant" Inter- 
ference with the suspect's freedom of action is the key to the deter- 
mination of custody. When the auspect has been formally arrested 
and brought to the police station house the determination ie usually 
simple. Generally, 11 IS only v h e n  the defendant has been ques- 
tioned uithout an arrest, and usually outside the station hause. that 
the numerous factors discussed above become 

D. IXTERROGATIOS-THE HEART OF MIRASDA 
The M ~ r a n d a  warnings are designed to protect against coercive 

interrogation. The meaning of "interrogation" has tended, hauever, 

v Teras. 394 I., S 324 (19691: Cammonxealth j.. Borodine -. >lair  353 
S . E . 2 d  649 (19761, such a loestian IS very likely t o  ueigh  heavily I" a finding of no 
ruitody. Cf Schneckloth v Buatamanfe. 112 U 5 218. 247 11973i S e e  Beckwith 
v. United State?.  425 U.8 341 119761. Roberts Y Stale ~ ~ ~ l l i s s  ~~ 301 So 2d 

inapplicable) The CaurVr  pinion suggests tha t  the  future ma) see Mirmda hm- 
iced t o  formal arrest i l f u a t m i  that involie station house inrerrogsrion~ 
s'Sae United States %,. Victor Standing Soldier. ~ F 2d ~ (8th Cir 1976). 
P'Srr Peop les .  Xlpfler.  37 11: App 3d 400, 346 P E Zd 41 (19761, C a m m o n r e a l r h  
s Simoian ~~ l l a r e  345 N E 2d 899 904 (1976) This factor 11 bi no 
means ~ o n c l u ~ l v e  S r r  ~ t s f e  Y >lathmion. 276 Ore I ,  549 P I d  673 11976i lTo\un- 
tars s r tendsnee  overcome b i  eoerewe e n ~ i r ~ n m e n f  and cireumiianies).  
seFor example. a recognized 'exeepuon" t o  Yironda  e x ~ i t s  far ' ~ e n e r a i  ~ n r e s -  
f i g r i i i e  quesfmmng." a polllee officer's general question8 a t  the scene of  the o f -  
fenre. Despite t h e  term 'eicepfion ' frsquentl) these  ease8 are ones ~n which a 
s u s ~ e e i  does not vet exist ( the  ~ n ~ e i f w a t ~ o n  has nor r e f  "focusec'm someone1 er 
the  indiriduals q ie i t ioned  are not in cvstody See State ,. Kalai. :6 H a r a n  366. 
537 P 2d 8 (1975). People v. Langley, 63 Mich APP 339, 234 K W Zd 513 (19751. 
Jordan b Cammonre i l fh .  216 \'a 765 222 S.E.2d 573 (19761 
Loosea oenrralla I ZAOEL. BUPTU note 72 at  12-36. for a eamplete !IS( of factor? 
u i t h  ~rrompanying citation 
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t o  become a term of ar t  and defies easy definition. In its usual 
sense, interrogation for Mirandn purposes refers to police question- 
ing designed to elicit a response from a suspect. More than simple 
questioning is included, however. Any statement or action designed 
to elicit an Incriminating response nil1 be considered interraga- 
tion.'O' Whether a statement 01 physical act will indeed be consid- 
ered interrogation will be determined on the facts of each individual 
case.102 

Clearly exempted from Mirandn's definition of interrogation. 
however. are volunteered or spontaneous s t a t e m e ~ i t s . ' ~ ~  If a SUI- 
pect should initiate a statement or should respond t o  entire11 neu- 
tral or innocuous questioning or statements with an incriminating 
comment, the comment is admissible IO4 and the police need not 
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interrupt the statement with Mirandn aamings. 'Os Further it ap- 
pears probable, although the issue has not yet been finally resolved, 
that once a spontaneous statement begins the police may seek to 
hare it continue or to flesh it out with neutral questioning 

The spontaneous statement exception to .Mirondo is difficult 
theoretically.106 If .Mi,anda presumes that the psychological eoer- 
cion of custody requires an offsetting warning, the same coercive 
atmosphere irould seem to compel a suspect to make volunteered 
statements to seek police approval. Remoring volunteered state- 

nda'a coreiage is thus inconsistent with its basic 
rati0na1e.l~' H o v e r e r ,  the exception appears to be too ivell ae- 
cepted to be modified at this stage. 

.Mimnda and its related eaaee loa dealt primarily n i t h  station 
house interrogations or their equivalent. Thus. the extent to which 
Its comparatively broad holding involving custodial interrogations 
involved non-station-house questioning u as unclear. It 1s now ap- 
parent that questioning a suspect in police custody will generally 
trigger the warning requirements regardless of the location of the 
questioning. Hoiverer. a number of types of street encounter are 
not covered by Mirnnda.  

Mimnda expressly recognized the need for police investigation: 
"General on-the.acene questioning as to facts surrounding a crime 
or other general questmning of citizens in the fact finding process is 
not affected by our holding." log The authors of the opinion seem to 

[deputy sheriff attempted t o  quiet a prisoner and had B neutral conierration with 
e red  siarement that  "he >\as p n g  t o  con them hke B make 
. . . " "as not obtained m rialat~an of .M,randrc) Sole  t ha t  
m e n l  made t o  t he  i u ~ p e e t  qll l be af erificsl importance I" 

mining i h e t  er it c~ns f i ru t e i  Interrogation. Scr nates 101 & LO2 s u p r a  
Iirsnda v Arizona, 354 C.S. 436, 478 (19661 

mean"" held fa be a neutral  Q Y  
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have envisaged d general investigation which lacked an identifiable 
suspect. The numerous cases in this area seem to break d o a n  into 
three major groups: those in uhich a known suspect did not emit at 
the time of questioning ( e  9.. the investigation had not yet "fo- 
cused" a n  the individual questioned or perhaps a violation of Ian 

not yet clear):'1o those in which a suspect m a y  h a r e  been 
as lacking:"' and those in nhich both a sus- 
ted but police questioning mas held to have 
tion and not within the l l i r o n d n  definition of 

While there is same reason to doubt the propriety of the last- 
ioned group of cases. the Supreme Court has 111 the >-ears since 
n d n  evinced a hostility both to the case i t s e l f  and to its applica- 

e the  s ta t ion .iceardingly. this  limit on 
cope may not be appropriate despite some question as to 
riginal meaning. 

Similar to this last group of c a m  are the cases in which a suspect 
has been surprised in the commisiion of an offense by the police and 
is questioned, u?ually after he is taken into custod?-. .i number of 
court? h a i e  approved questioning without warnings in such a situa- 
tion. reasoning that .Ilir.n,ida wraa never meant to apply to on-the- 
scene queitiomng Presumably the courts inrolred beliere that the 
coercive atmosphere of the station house 1s lacking in such circum- 

interrogat1on."2 
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stanCeS.114 Additionally, a number of decisions hare  mentioned the 
possibility that the suspect is in fact innocent and simpl? found in 
incriminating circumstances whlch c a n  b e  cleared up quickly 
through limited police questlomng. The propriety of such reasoning 
is questionable considering Mwando'a intent. 

There is general agreement that law enforcement officer8 may ask 
questions of suspects without .Wwnndo uaming.; when the ques- 
tions are motivated by safety cons1derat1ons."~ "While life hangs in 
the balance, there is no room t o  require admonitions concerning the 
right to counsel and t o  remain d e n t  It i s  inconceivable that the 
Miranda court or the framers of the Constitution envisioned such 
admonishments first be giren under [the urgent circumstances in- 
volved]," While presumably the suspects in these c a s e ~  retain 
their right to remain silent, the cases mggest that aafet! overcomes 
the Mlranda rationale which dealt with a lesser piiority. 

A large number of courts have held that traffic offenses constitute 
an exception to .2lirn,idn."' Generally, such stops will be nancusto- 
dial in any event. However, the rationale for excluding traffic stops 
seems to be that they are common events that are to be expected by 
most citizens; that the usual tiaffic violation is not the sort of crime 
Miranda dealt irith: and that traffic questioning fits the general in- 
wit igatory exception to .Mimndo. 'Is While this may be appropriate 
for simple driving violations, the same rule has occanonally been 
applied to drunken d n n n g  and more serious offenses.'1s These 
eases tend to blend into those Bhich hold that .Mirando is inappli- 
cable to misdemeanors.1zo In \-iew of the substantial punishments 

"'See United Stale? I Flgo. 481 F ?d 295 CPd Cir 19i31. 
' L b S ~ r  United State? P Casfe:iana. 600 F 2d a26 (6th Cir 1974) ten banrl  (FBI 
agent partirrpating ~n a gamblinp raid asked the defendant uhe the i  he had an) 
weapons. the resultinp renure of i l legal  x e a p o n i  n o t  ~n j.mia!mn of .M i n n d n l :  
s o r m a n  Y State 342 Sa 2d 254 26s I\lirr 1974) (questions t o  group which had 
fired at  the I)oiice uere maiirnied bu isfetr and >%ere n o t  in(luwiforiai ~ n w i r o p a  

826 (19691. 
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efficient criminal lustice process. and condtiiute 
ijueatiomng 
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may be applicable here. On the other hand, Byers dealt with a situ- 
ation heliered to be inherently noncriminal. Khile the preliminary 
information supplied during the hooking process should normally be 
nonincnminating, it i s  part and parcel of the criminal justice process 
and is like either to yield incriminating information directly, or to 
supply leads to the prosecution. It mas be that the proper com- 
promise is to allair- the questioning hut to immunize the defendant 
from any use of the information gained through it,  

The Supreme Court has expressly held Miranila inapplicable to  
grand jury proceedings in l 'n i t rd  States I . M a n d ~ j o n o . ~ ~ 6  The 
Court stated that I l irnnda's  concern was with cuetodial interroga- 
tion and "simply did not perceive judicial inquiries and custodial in- 
terrogation as equivalents." '>? The Court also stated that the ripht 
against self-inciimination at a grand jury was somewhat m o w  lim- 
ited for a witness than the privilege available to an accuaed being 
questioned by the police. that no right to counsel eaisred at grand 
juries. and that accordingly the M i m i d a  warnings would be inap- 
propriate.'18 By implication. general custom, and in the military by 
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atatutarg there IS no necessity fm a tnai  judge to stop a 
i n t n e i i  at trial who may incriminate himself and to warn him of his 
right to remain silent. I t  1s important t o  note that although there 1s 

n o  legal  dut! t o  w a r n  a witness  of  hir r ight  against  self-  
incrimination at a prand jury proceeding or t na l ,  warnings inny be 
giren.'30 

By its rery nature Miranda \vias intended to deal with criminal 
interrogations Ita purpose uas to give meaning to  the fifth amend- 
ment right against self-incrimination. By definition, an administra- 
tive consequence cannot be criminal. Accordingly, interrogations 
which cannot result in criminal prosecutions are not interrogations 
within the scope of .Mironda The dividing line between criminal 
and adminetrative consequence 1s thin at times.131 and it can be dif- 
ficult in the absence of judicial decision t o  predict .I.liinridn's 
appiieabdity. 

ersnd -UL.V. S e e  ABA S E C T I O N  ow C R I M I N A L  J C i T I C E  C R I M I U A L  J L E T l L r  5 
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This har been particularly t rue with Internal Revenue Service in- 
vestigations. The transition betn een administrative tax investiga- 
tion and criminal tar  evasion investigation is difficult t o  pinpoint, 
despite the IRS use of intelligence division agents for tax evasion 

er t )  not t o  he the equiialent of "incriminatm " The Court appears 10 be looking 
at  the  m i 2 1  puipase seried hg the proeeedrng ra ther  than either rtr label or eon- 
sequence. Thus. a farm of increased depri%atmn of Ihhert) became. noncriminal. 
The case is  more than a l i t t l e  supr i a lnp  became ai the time of his hearing Pal- 
migiano had not been granted immunity and could have been prosecuted p a l ~  
migiano'r offense % a s  "inciting a dmvrhanee  and disruption of p m m  operations, 
which might h a w  reivlted /n a riot ' 425 U.S. 81 312 Thus the po?rihilny of later 
proceedinpi xould i e e m  t o  ha re  been real and ruhrtantiai Deipite this t h e  Court  
sirnpli found that proceedings had n o t  ~n fact taken place. making the  c a w  a 
strange and perhaps important momaiy, for >n the  past the question had been one 
of possibility and n o t  of hindsight The Court did note that Palmrgiano'a s i l e n ~ e  
v a ?  only m e  piece of evidence eonaidered at t h e  hearing, ~ m p l y n g  that a dibpoii- 
tion based on11 on hii silence might be improper.  

@no, the  Supreme Court  
ie B ~en ienee  of thirty 

In a case w e n  more disturbing than Ba 

See People jl Superior C o u r t ,  12 Csl 3d 421. 115 Cal. Rptr 812. 525 P 2d 716 
(19741. finding tha t  authoriaatian t o  a r a r d  exemplar) damages m a c w i l  action 
doel noL expose the defendant Lo ciiminsl sanction$ againsf r h w h  he i i  protected 
h) the pnwlege  against self miriminsfion 

Deparlafian 1s not equwalent t o  Inerlmmation. See Aoodbg Y Immgrafion d. 
Faturalizallan Scriice,  385 L' S 276 (1966). l b e l  \,. United States. 362 K . S .  217 
(1860) Chaiez Rags I Immigration B. Saturallratian Service. 5lY F.2d 387 (7th 

re(.ulf. c ~ m p e l l m g  of tei t imoni IS  B violat ian of the ?elf-merimmation clauses of 
the United Stater and Florida canatafv~mne 
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cases. The Supreme Court has refused to apply M i r n n d a  to none us^ 

todial tax investigations 132 

While most tax investigations are noncustodial. the same is not 
t rue of deportation proceedings. However. as deportion is v iewed as 
a noncriminal consequence. Mirmnda does not apply t o  deportation 
 interrogation^.'^^ Investigations which are primarily administrati\ e 
may not require warnings despite the possibility of later criminal 
pra2eeut1on. '~~ As pnaon discipline proceedings have been deter- 

19761 
L a d  C,f United S t a t e ? ,  Hbrrie. 381 P Supp 1055 (E  D Pa 1574) (officer at  a i l -  
port checkpoint did not h i i e  t o  w r n  s w p e r t  of h i -  n g h t i  after being xarned t h a t  
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mined to be administrative in M t m n d a  ivarnings appear 
to be unnecessary in the course of such 

VIII. W A R N K G  SUSPECTS 
.Mirando does not require any specific method of warning a sus- 

pect, and the actual method used b?- lax enforcement agents i a ~ i e s  
by jurisdiction and indiiidual agent. Perhaps the most common 
method 1s the oral ivarmng in which the police warn their suspects 
of their nghta orally either from memory or by reading from a 
rights warning card of one type or a n o t h e ~ . ' ~ '  

Because oral warnings are susceptible both to error and to sub- 
sequent litigation at trial, many police use previously prepared 
warning farms in lieu of 
Normally a suspect will be handed such a form, told to read i t ,  and 
asked to acknowledge in writing receipt of his rights iramings. 
Frequently, the w.rning portions of the form will be combined with 
a waiver portion which will provide space for a suspect to either 
exercise his rights or to waive them. Use of written ivaiver forms 
tends to moot man? of the usual errors that may accompany oral 
sammngs if only because the farm itself le admissible in evidence at 
trial while the officer who gives oral warnings is subject to cross- 
examination as to their content. 

Written mrnings  and waiver certificates are not. of course. con- 
clusive on the i sme of Muanda compliance, for the suspect may 
misunderstand the written notice, feel compelled by the circum- 
stances of the situation. or be matirated to waive his rights by other 
information given by the interrogating o f f i ~ e r a . " ~  However, the 

or in codunction with oral 

the suspect had B gun inride his bag1 S e e  g e n e m I ! d  eases e l r e d  at notes 109-114 
m p m  and aeeampsnpinp text 
IJE Baxter I, Palmlglano. 425 C.S. 308 11976). 

I d  a t  315 
Warning eardr m e  in r idesp read  w e  See State ,, Atteberg, 110 A n i  354, 

619 P 2d 53 119il1 ldefendanf i i a b  a.ked to  read the card, t h e n  t h e  police office) 
read to the defendant.  and then r h e  defendant signed t h e  card a f te r  anrrelinp the  
ofiieer's questlone relating f a  hia righta1. Breedlore r Stare 616 P 2d 663 (19731 
loiiieer read the  c a i d  IO the  w s p e c t  and then asked h m  If he understood each of 
rhe rights1 
I p s  kr l f ten  explanation of rights %ill be eufiieienf if the  surpeef can read and un- 
derrtand them. The? need not be supplemented bg oral  e x p l a n a t m  See Bfsfe t, 
McHesl .   la  la so 2d - 119761 (18 Crim L R e p  (BN.41 2524 (Feb 23. 
1976)). 

Die  of iri iften e x p l a n a r m  forms mag moat errors made LO prermur oral warn- 
mga. See People I Perr?, 52 h p p  Dlv 963. _,  352 N Y S I d  845. 8 4 6 4 7  (19761 

When the ua rn ing  form has B waijer portion ~f is not unknown for umcerupul- 
DUI pollre officers t o  t e l l  ~ u d p e e f s  that  iignlng r h e  uaiver portmn of the form 
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written format does place the prosecution in a better tactical p s i -  
t i o r  than doer an oral walmnp. 

IX. LVAIVISG THE .VIRASDA RIGHTS 

A.  THE II'AIl'ER FRAMEII'ORK 
.i euapect ma! not be subjected to custodial interrogation unlesq 

he i s a i ~ e e  his n g h t  to remain silent and his 
effective the oaiver must be "mark rolunta 
teihgently." Thus, in the absence of a "spontaneous" statemenr 
rolunteered b! the suspect. the burden is on the police to obtain a 
lalid .Ifii.aitdn ~ a i ~ e r  before interrogation may take place.1i2 In  

i i c f  e i e n f u ~ I I $  obra i i ie  

It  is apparent that  there is no need far a suspect to exercise affirma- 
t i re ly  his n g h t  t o  remalii silent.144 Rather,  he must a a i t e  his 
privilege ~n order t o  make a statement. The l ight to counsel must .  
however, be affiirmat~rely e ~ e r c i s e d . " ~  Vnlesa limited t o  future 

, . .  
. . .  . . . .  . , , ; , . : ,  . . ~, .. 

. .  

, I  

. . . . . . . . .  
. . ,  . 
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consultation 146 or to some speefic limited use,'4' in the absence of 
the a s p e c t ' s  express permission to allor\ it to continue. a iequest 
for  a lawyer will stop interrogation completely.'4B 

The ideal form of waiver would eonaist of a proper rights warning 
you understand your rights? Do 

to make a statement?" 140 An an- 
swer of yes to the first and third question8 and a negative to the 
second create a proper waiver. However, such an express waiver is 
rare. Mast cases dealt with in the courts appear to involve al- 
leged waivers in which either the suspect stated that he understood 
his rights and then proceeded to ansuer  police questions,'j' or a e n t  
immediately from the irammngr to the i n t e r r ~ g a t i o n . ~ ~ ~  Faced with 
this situation the courts hare  generally accepted implied waivers 
when convinced of their existence. Of course, in doing so the courts 
must weigh all of the surrounding circumstances, for the waiver 
must be voluntary. 

I t  is important to distinguish betheen cases in which the suspect 
apantaneously began making a statement after receiving warn- 

1av)er before a n  mterraparm ma? lake place.  h h a n d a  Y Arizona. 384 U 9 436.  
470-71 (19661 in the absence of mterragatmn. eounre: need n o t  aufamalicslly be 
suypp.~cd. and the swpee i  deiinng eouniel IC well  advised to affirmatwel) request 
one. 

e People ,. Tunage 45 Cal. App 3d 201, 119 C a l  Rpfr 237 (19751 
e People ,. Madison, j 6  111. 2d 476 309 b E 2d 11 L197i) [defendant J state- 

r Cerrificate Note fhsf a defective 

13 are seldom iifigared Thus.  ~f can 
be presumed that numerous expresi waners %re obtained by police. bur  t ha t  rhoie 
cases m d v i n g  Implied  mer are apt to  be rhallenee 

It must be remembered t 

9th Cir 1972). United 
Commanxealrh v Val- 

~nferioesiive a s ~ ~ r s n c e ~ "  t h a t  t he  ?uipeet underaroad h x  right?); Stale >,. Har- 
ris. 24 S C. App. 412,  219 S E 2d 266 (19751 ( e x p l m i  waiver required) Scr also,  
J ZADEL mpm note 72. a t  61-63 
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ings and thoae in which he began answering questions after re- 
ceiving warnings. I n  the first situation, the statement ,E voluntary 
and spontaneous and w.iver is virtually automatic; in the second. 
waiver must be found fmm the circumstances. Preaence of the sus- 
pect's attorney at the interrogation 1s pereuasire, if not absolute 
proof. of waiver and will usually serve to do away with the need for 
either waiver andlor n a r m n g ~ . ~ ~ ~  

A recurring problem is that  of the suspect who refuses to sign a 
written w a ~ e r .  The courts have consistently held that the mere ye- 

fusal to sign such a iiai\er does not make a subsequent statement 
involuntary.1s8 On the other hand. it may be strong evidence of the 
suspect's desire not to waive his rights and may consequently result 
in a finding of n o n a a i ~ e r . ' ~ '  d related problem 1s the suspect who 
makes an oral statement but refuses to make a written one. Rhile 
such a refusal may mean only that the suspect has gotten "cold 
feet," it ma? also indicate a mistaken belief that l l u a n d a  harr oral 
8tatements from use in court but not written ones. In such a ease. 
the oral statement will he inadmissible lSn because of a hasic misun- 
derstanding of the Miranda rights. 

B.  K X O W I S G  4 S D  VOLll'TARY WAIVER 
A valid Miranda waive? presupposes that the suspect involred is 

aware of and understands his Mzranda rights A defect in the warn- 
ings may thus make uaiver imposslble.lS8 Juat as the warnings 

'"Emare i n  xarnings can freouenrls be cured by spontaneous iratemenis from 
the I U L P ~ C I ,  for II 16 a rare case bn uhieh such a itatemem IS  found t o  hare been m 
mpraper product of coereive c n c ~ m d t m c e s  

S e e  White  b .  Slate 291 Ala 265, 314 So 2d 667 11976) f e e  geneioll, J ZAGEL 
S U Y ~ O  nore 72.  at 58-59 K h i l e  ~ a r n i n e i  in such a ease m a i  ~e unnecewai> a i  

2d 84 300 N E Id 280 (1973). Cammonrealfh v Cos!. ~ 

A 2d 1027 (1976). 
l b 7 S m  hlllllesn Y State,  ~~~ Ind. App 2d 300 X E 2d 3 
Iss Sir State I Jones. 87 Ohio S t  2d 21 306 K.E 2d 409 ( 
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must be properly IO too must the suspect com- 
prehend them and the effects of wvarer. Should the suspect lack the 
ability to understand the rights or to make an intelligent lbl rTaiver 
decision. a m i v e r  will be void. Thus, in any given case, questions 
relating to the suspect's intelligence, physical and mental condi- 
tion,162 and the circumstances surrounding the naiver will be highly 
relevant.163 To a large extent the determination of the roluntari- 
ness of the waiver subsumes the traditional common law determina- 
tion of the voluntarinees of a confesaian. Miranda explicitly bars 
the use of threats, tricker?, and cajolery to obtain w a i v e r P '  al- 
though trickery that daea not overbear the will of the suspect may 
be acceptable after a mlid w.l%-er, 

C. STATE A.VD MILITARY RESTRICTIOA'S 
OS WAIVER 

Many of the s ta tes  have formulated their  own s ta tutory or 
judge-made restrictions on ivairer of the .Mtmnda rights. Perhaps 
the moat interesting rule can be found in S e w  York, which haa 

ability t o  understand muit  be found). 
Lb'Sre Commonxealth 1 Hose?. ._ >lais. ._, 331 N E I d  44. 48 11975) 

ewrcrsing free v d m m  and making rational choi 
> Barrow - Cal App. 3d ~, ~~~, 131 Csl Rprr 513, 

541 S I \  ?d 177 LTex 1976) (narcot ic8 addierl 

Mlic.  2d 1 %  362 X Y S 2d 766, 770-71 (1574) (determination that uneaunieled 
drug  defendant ma) not  awe .Mira,ido n g h f s  u h e n  i a l v e r  may be induced by 
a h a f  amounted t o  plea bargainme ~n \.ie% of the  unusuall) rerere rentencmp eon- 
~ e q u e n c e ~  of Xex Tark drug  l a m i  in t h e  absence of plea bargaming). ;Mwa,,da 
states tha t  "length) m t e r r a p c i o n  OF incommunmdo mte r rogman  before a state-  
ment 1s made i s  sfrone evidence of an m a h d  wawer." 361 U s. at 476 
1(1 364 U.S at  476. 
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held 1e6 that a suspect who has obtained counsel cannot naive hi 
right to counael at an interrogation unless an affirmative waiver i 
made in the presence of the attorney. Somewhat obviously the Ne, 
York rule tends to prevent langerless interrogations after counae 
has entered the scene. Such a rule prevents lati. enforcement agents 
irrom nulliiying the right to ~ o u n a e l . ' ~ ~  A counterpart 1s found in 
military l a w  

A number of states have created special restrictions on obtaining 
statements from juveniles, often requiring the presence of family 
members  or a n  a t t o r n e y  before t h e  J l r v a v d a  r i g h t s  can  be 

Because of the diversity of state rules, statutes. and in- 
teipretationa. it is essential in any state ease to xrutinize state lap 
carefully when determining what is necessary far a valid ~ - a i v e ~ . ~ ~ ~  

D .  SHOWI.YG WAIVER AT TRIAL 
nda the primary issue surrounding a confession or 
he voluntariness of the statement offered in eri- 
s roluntariness dactnne remains. .Mimnda has had 

the pragmatic effect of merging the traditional ioluntarinesa in- 
quiry into the .Mzmndo a.airer determination. As the waiver ques- 
tion takes into account all of the questions that usually surround the 
valuntariness inquiry. a finding of a valid a a i r e r  normallq dictates a 
finding that the s ta tement  itself ii-as made voluntarily. Con-  
sequently. the issue to be litigated is the validity of the Mwanda 
xaiver.  The procedures and burdens that usually aecom 
traditional wiuntarmess inquiry normally apply to the 
waiver inquiry.169 

People,  Arthur. 22 N Y Id 325, 329 239 S E ? d  637.  Ed9 292 S.Y S P d  663 
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Once the issue is raised. the burden is on the government to 
prove, usually by a preponderance of the evidence,"O that appli- 
cable rights warnings w w e  given and that a valid waiver ~ 1 8 %  ob- 
tained. ZTormally, this is done ria testimony of the officer nha  gave 
the aarmngs and obtained the waiver, or of a witness to the event. 
although a uri t ten warning and waiver form may be used. Some 
courts will allow a police officer to testify that he read the uarnings 
from a standard card that he carried. rather than requiring that he 
testify to the specific warnings from memory.17* Others will reject 
such a procedure in the absence of rhe doctrine of past recollection 
recorded. The mere statement ,  "I read his rights to him," is 
insufficient. lia 

A wrntten rights waiver certificate is admissible when the proper 
foundation is laid.173 The defense will usually attempt to show an 
incomplete or confusing warning and either nonwaiver or a misun- 
derstood u a i r e r  b) the defendant. Because much of the usual litiga- 
tion surrounding a waiver concerns what actually happened. 
interrogators are well advised to record their session on tape or 
v ide~tape . '~ '  Similarly, u h e n  doubt exists as to u h a t  actualiy oc- 
curred, a defense counsel should, where local procedure permita. 
request that the judge make special findings as to the actual facts 
surrounding the warnings and alleged wiver."5 

7 4  MILL L REV. 67, 88 (19761, for a diecussion o f  the specific procedural rule8 and 
bvrdeni of proof in thic area. 

4lwanda reqn~ie i  that a statement taken r i thouf  counsel places a "hear) bur- 
den" on the  eovernmeni to  demonstrate a knoring inielligent u a n e i .  384 ti s. at 

been interpreted 10 mean B preponderance. C i  Lego 
487-89 (1972) See Hart s Stare. 137 Ga App 614 641 

. . .  
the evidence. 
In Cf United S c a m  > Johnson 529 F 2d 521 (8th Cir 1976) mting E i a n i  Y 
United Stsfel 376 F.2d 355 (8th C l r  1961). for the  propobitloo tha t  8 federal trial 
court should make soeeific findinis o n  the record u i rh  regard 10 Uironda v a r n -  
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KOTICE TO COUNSEL OF INTERROGATIONS X. 

make naiver a i  th  tights impassible once counsel has 

Code of Xilitary Justice to require that  nhen  interrogators know 
that a suspect has counsel they must give that  ~ a u n ; e l  notice of the 
planned in t emga t ion  and adequate apportumt) to attend 17i 

Hanever,  orerahelmingiy. the majority rule. both federal178 and 
i tate. lye is that  the police need not n u n  counsel of an impending 
interrogation o i  their client?. Further. most courts hare  held that a 
suspect who has pwviousi>- invoked his right to counwi ma)- later 
w i r e  it in the absence of c ~ u n a e l . ' ~ ~  A number a i  courts have, h o w  

o 189 F 2d 11:. 223 n 3 82d 
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XI. THE E€€ECTS OF IKVOKING MIRA.YDA- 
COMPLIANCE 

AND KONCOhIPLIANCE 

A. I h V O K I S G  MIRAXDA 
4 s  has been prexiouely d i s e u s ~ e d , ' ~ ~  the Court i n  Miranda 

created a frameaork nhich prevents a statement &om being ab- 
tained during a custodial interrogation unless a valid waiver af 
rights has been obtained from the suspeet. Although it is clear from 
J f m n d a  that a nonii-airer ia to be considered an affirmative exer- 
cise of the .Wi~aiidn rights. the theoretical rule can be difficult to 
apply to the facts of an individual case, particularly when most 
courts recognize implied iiairera. 

The clearest invocation of Miranda is a suspect's aifirmatire re- 
fusal to speak. accompanied by a request for a lawyer. In such a 
case. the police are duty bound to cease interrogat i~n '~ '  and to ob- 
tain counsel.18s Either a refusal to speak or a request for counsel, 
u n l e ~ ~  qualified in some matter, wili Stop questioning. Hairever. It 
is possible for a qualified exercise of rights to be made. A suspect 
may refuse to discuss a specific topic hut remain willing to talk 
about other matters; the suspect may wish counsel but only at a 
later time; discussion at the moment ma)- be rejected in favor of a 
later statement Accordingly, each ease must be looked at closely to 
determine t o  what extent the Mimnda rights h a w  actually been 
exercised. To the extent to nhich the?- have actually been invoked, 
the police must comply andlor cease interrogation. 

B .  SOSCO.WPLIA.TCE WITH MIRASDA 
The price of noncompliance n i t h  Miranda 13 a impicexclus ion  of 

the resuiting evidence from trial. Subject to the effects of statutory 
attempts to overrule .Miia?~da,LEG the case require8 that the product 
of a Mzrarida violation and Its derivative eridence he excluded fmm 
triai.lB' One significant exception t o  this exclusionary rule exists. 

Seerlo" IX aicpra 
"*The extent t o  uhirh i n r e r r o e a f m  may be r e a m e d  after t he  r ~ d p e c f  has re- 
fused co make a PtatemPnt 15 uncles1 and IS discusred m sect ion X I ,  part C, i n ( , . ~  

Hou'ei'er, the palm mi )  apt slmpli t o  discontinue the interragstion This IS 
n o t  t o  su~ggeit thac the p0.m may arbitrarily refuse t a  mpply counsel, b u t  If eoun- 
 el I E  in fser unavailable. the police ma? ehooie t o  noti fy counsel and disrontinue 
questlanlng s e e  seetion VI. p**t A "'p'" 
Io* 18 U S C 5 3501 ( 1 9 i O )  E L O  l irarial iy ieeiion XI1 infra 

384 U a. 436, 4 i Y  (19661 "Wla evidence obtained II a result of ~ n t e r r ~ g a i i o n  
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The Supreme Court has erpressly approved the w e  of eridence ah-  
tained in violation of .Ifirai'da for impeachment 

This limited inioad on the exclusionary tule results from an in- 
creaainy Supreme Court dissatisfaction a n h  the erelusionary rule 
generally and Mirando specifically. By allowing such evidence to be 
used for impeachment, the Court has expressly countenanced police 
violation of .Mirando (and perhaps more importantly has encour- 
aged it).  for noa the Court has given an interrogator who has been 
stymied by a suspect's refusal to talk, a reason to attempt to oier-  
come his assertion of hie right t o  remain silent.189 Perhaps far this 
reason, a number of jurisdictions have declined to follow the Su- 
preme Court's lead and have expressly rejected the impeachment 
exception to the .\firamin exclusionary 

C. MCLTIPLE I.YTERROGATIOSS 
Nuitiple interrogations present three significant problems: the 

degree to which proper ivaininga and ivaivei. at one interrogation 
persist and extend to a later interrayanon: the extent to which a 
defective warning or waiver at an interrogation may taint a aub- 
sequent interrogation; and whether an individual who elierc~ses his 
Mirondn rights at one interrogation may he questoned again at a 
later time Each question will he examined separatel). 

The degree to which proper .Ilirando warnings and w i r e r  ma)- 
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persist and excuse the absence of warnings and waiver (or perhaps 
more importantly an incomplete or improper waiver) a t  a sub- 
sequent interrogation is unclear and is uaually addressed on a ease- 
bg-case basis by the courts. l€ the time penod between interroga- 
tions is short and the multiple interrogations can be characterized 
a3 one continuous interrogation or a single tranaaetion, the lack of 
warnings at the later interrogation ivill be harmlesa.181 Houever, 
what defines a "continuous interrogation," or otherwise justides 
waiving warnings at  a second or later interrogation, depend8 solely 
upan the facts of each case and the approach of the indiridual Court. 
Because a delay between waiver and interrogation or between suc- 
cessive interrogations ma?- easily taint a state men^.'^^ warnings 
should be given and a new wairer obtained at each interrogation to 
moot possible error and eiciusion. 

The extent to which an improperly obtained statement may taint 
further interrogations despite an otherwise proper Mzraxda ivairer 
is a difficult question to determine in the absence of the specific 
facts of a given ease. The l a x  recognizes that any of the many fac- 
tors lS3 that could render a statement involuntary may well hare 
continued effect-nough effect to render a later statement inrolun- 
tary. The mere knowledge that a statement has ahead?- been given 
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may be considered a major factor in a suspect's d e e d o n  to make a 
subaequent statement.1s4 

On the other hand. it is equally apparent that many of the errors 
tha; can cause a statement to be inadmissible may either be eaceed- 
ingly minor in scope and of little continued effect. or may be 
adequately counterbalanced by rights aarninge and circumstances. 
The courts hare  generally treated these cases on a caie-b?.-case 
basis. looking carefully at the unique facts of each to determine the 
probability that the impropriet:- of the first interrogation was over- 
come by procedures used in the later one.1n5 

The burden to show roluntarineas remains with the prosecution. 
which must show the later statement to have been obtained in full 
compliance rrith .Miinndo and the roluntariness doctrine. The bur- 
den  may be difficult to meet under these conditions. The courts hare  
apparently treated cases involving on1 
earlier Interrogation somewhat more leniently than cases inrolring 
violations of the pre-.l.limnda voluntarinesa doctrine.18B In all such 
c a w  involving a later custodial interrogation,I8' proper warnings 
must be giren and a proper waiver obtained. If this id done and the 
prosecution can ? h o e  that an i  prior taint has been dissipated l B B  by 
time, special uaminpz.  or circumstances, the statement is apt t o  be 
admissible Statements mvolving physical coercion. threats or un- 

IP4 The ?usnett ma> b e l w e  t h s i  t h e  ' ca t  I~ OUI of t h e  bag' a r d  he has n o r h i n r  .o . .  

pmbab'i  doom the i tafeme 

Crim L R e p  2309 82d C I  
3 x E ~d 620 i i8 i i ) .  state D 
Dakota 300 Mmn 12 217 S X 

People v Lmwaod. 30 I 
L~ .~~ 336 so 2a i o  
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lawful inducement will be more difficult t o  %alvage.20D IVhile not re- 
quired,201 interrogators attempting to repair an improperly ab-  
tained statement should not only gi le the usual uamlngs but should 

e suspect that the earlier statement should be conridered 
ible at court, in order to moot later litigation 

By far the mast difficult question in this area IS whether a sus- 
pect's exercise of his Miranda rights p r a e n t s  queationing at a later 
time. Clearly. competing considerations are involved. Miinndo er- 
prerrly required that questioning must stop as soon as a suspect 
invoker his rights.203 To allox repetitive attempts at interrogation 
can only be regarded as a hearing away of the Miranda armor. 
even if .Mimnda ivarnings are given during each attempt. 

On the other hand. a suspect may desire to change his mind and to 
make a statement-particularly if made airare of newly discmered 
evidence. If confession evidence 1s desirable, and society persists in 
viewing it ar such, society has an interest in balancing the ieem- 
ingly absolute privilege against self-incrimination ui th  a police right 
to ark a suspect to reconsider. The law is unsettled. 

In IUS,  the Supreme Court in deciding Michtgnii i.. Masley  204 

attempted to resolve the problem but left the area in near hopeless 
confusion. Richard Mloslev was arrested in Detroit in connection 
iiith a aeries of robberies."He was brought to the police department 
where he was advised of hie rights, after which he affirmatively re- 

r19 i4) .  B a t  E L #  Randall %, Estelle. 192 F Zd 11s (6th Clr 19741 Unlted Slates ed  
I.// Bteohen J B b, Shellv. 130 F 2d 215 (2d Or 19701 Iholdms tha t  under the 

xould inelude adi iee t ha t  p n o i  ~llegs! sdmiirionr or ather ~mproperlg abtamed 
evidence ahich incriminated the accused ~ m n o f  be used againat him"). 
noo " I f  the indii idual i d  done and indicsfer m any manner that he doe6 not  
wish t o  be Inlerropted. the police may not  ~ u e s f l a n  him " 384 C 5 136. 665 
(1966). Srr " 1 8 0  354 U 8 at 673.71 

423 U.S 96 11976). hereinafter c i t e d  a i  V a s l r ~  
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fused to answer any questions about the robberies .i few hours 
later.  a different detective approached >Ioileg in his cell,  gave 
proper warnings. and questioned him about a homicide. Ilosel>- ad- 
mitted partle,patlon. 

pears to hare  highlighted the fact that  while Nosley exercised hi; 
privilege against self-incrimination. he did not request C O U ~ E ~ I . ~ ~ ~  

dissenting. pointed out  that  the 
homicide i i a i  in fact connected with the robberies, as Masley had 
been arrested only aftei  a "tip" that concerned both offenses. and 

Justices Brennan and  

far no indication of time limit betneen interrogations appears ~n the 
opinion. Justices Brennan and Marshall suggested that subsequent 
in te r raga tm should be prohibited until counael mas appointed and 
present or until the accused w . d  arraigned.g1o 

Thus, at  present the police may attempt to q 
who has previously asserted his inght ayniwst se l f -  
long as they honored the original refusal to talk and so long as some 
unknoan time period existed between the two interrogations. Fur- 
ther,  the Court has arguably ruled only on a subsequent interroga- 
tion for an offense urirelnfed to the first interrogation. although the 
Court's ultimate direction appears clear. I t  ib, however. important 
to note that the majority in M o d e l /  highlighted the fact that  Mosiey 
had not affirmatively requested counsel. suggesting strongly to the 
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reader that a request for counsel might black subsequent interroga- 
tion until counsel was obtained.z11 Such a rule ivould find some pre- 
cedent in the decisions of a number of lower courts.21Z 

At present the state of the law may be summarized thusly: I t  is 
clearly constitutional to request a statement, after proper ivarningi 
and waiver, of a auapect who has previously refused to make a 
statement about a different offense, if there has been an "appreci- 
able" delay between interrogations and if the circumstances do not 
seem coercive. I t  is probobly  proper to attempt a later interraga- 
tian inralring the same offense that the suspect originally refused 
to discuss so long as his original refusal to talk ivas "scrupulously 

It is also clear that the Court has rejected the notion 
that  .Mirando expressly forbids renewal of i n t e r r o g a t i ~ n . ~ "  411 
other questions, particularly those cases in which the suspect did in 
fact request counsel,215 are left open for later decision. 
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XII. OVERRULIXG MIRAXDA BY STATUTE 
Believing that .Mira,'dn i l a s  a major impediment t o  effective law 

enforcement, police. prosecutors. and much of the nation's more 
vocal eitizenr? greeted the decision with outrage that has cooled 
only slightly with time. The national displeasure resulted in a Can- 
greiaional attempt to overrule Mirandri by  statute which President 
Johnson signed into laiv as part of the Omnibus Crime Control and 
Safe Streets Act of 1968.216 Insofar as M i r a n d o  was concerned. the 
statute attempted to replace the .Ilzmndn exclusionary rule that 
required suppression of a s ta tement  obtained without proper 
Mirnndn warnings and waiver, with a pre-.lfiraiida voluntariness 
test.%" 

At the time of its enactment. the "Post-Miranda Act" was cone id^ 
ered unlikely to affect Mimndn  directly, as J!irondn 8 8 s  consid- 
ered a decision resulting from constitutional interpretation and be- 
yond Etatutor! Aecordingl!, ii hile other sections of the 

Ili Pub L N o  00-351. 52 S t a t  101 The releiant re if ion of the .Act ~ i u h l l v  

affect Mirando S e e  Gandais  m p m  nore 216, st 311-13. 0 STEPHENS 8z"p'o 
note 216, st 112-11 Prafeiior Stephen. iupgerls at pape 146 thnl  the sfslufm) 
effort t o  limit Miranda ma? have been intended t o  q n a l  the Supreme Court t h a t  
I( had gone t o o  far and 3hould reconsider Miia, ida and xts general approach I" 
CrlmlnP! matters  
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statute had 
However, the Supreme Court's clear dislike for Mironda has re- 
sulted in a significant shift in t he  potential importance of the 
StatUte 

In .Michqgan u .  T i ~ e k e r , ~ ~ ~  the  Supreme Court apparently found 
that Mtranda lacked constitutional dimension and served only as 
"prophylactic rules." While there i s  surely every reason to  be- 
lieve that the Warren Court had not intended to  set the .Mirandn 
decision ~n concrete for all time,223 M i r a z d n  was clearly a decision 
of constitutional dimension. With the Court's present vie,?, how- 
ever, it seems possible that the "Post-Miranda Act" could be found 
by the Court to have pre-empted the Court's "nonconstitutionall2. 
required" 411 randa framework. 

Although the Supreme Court had not had the occasion t a  construe 
the legality and effect of the "Post-Miranda Act" by the early par t  
af 1 9 i i ,  some courts had begun to  apply it to prevent exclusion of 
statements that  would have been suppressed under .Mimndo.214 
While at  present .Vtranda governs. the long term effect of the 
statutory attempt to overrule it is unknown and cannot be dismissed 
as clearly ineffective. 

the Mirandn portion tended to be 

XIII. MIRAVDA'S FUTURE 
.Mrandn has been with US since 1966. Although it seems unlikely 

that it will ever pass from the legal scene completely, it irould take 
an incurable optimist to  predict its continued ritality in even its 
present  form by 1980. The Supreme Court has consistently 2 2 5  
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undercut its stepchild 226  and has elearl) made preparations for its 
eventual demise. Congress has attempted to overrule i t ,227 and 
many of the subordinate federal and state courts hare  macle a point 
of distinguishing between statements inadmissible undez the \ d u n -  
tarinees doctrine and statements obtained ''only" in violation of 
.Iliionda 228  The outpouring of sentiment that accompanies every 
rase taken b? the Supreme Court that might be used a i  a vehicle to 
further hasten M i r o n d o ' s  end indicates that much of the nation con- 
tinues to reiect the case. 

Perhaps the mort interesting thing about the continued r'eiistance 
t o  .lfiraiidn is that there seems little empirical evidence to substan- 
tiate the many claims made on behalf of its opponents. While clearly 
.Miianda has educated police to a functional knowledge of the fifth 
amendment privilege and has made a change in interrogation 



19781 MZRA.VDA V. ARIZOSA 

procedures, the studies of Mirando's actual effects on I a n  enforee- 
ment suggest that those effects hare  been minimal.230 

Mirando's effects ahauld be analyzed from two perspectives-the 
degree to i\-hich it has hindered lax enforcement by preventing eon- 
fessions oil related and the degree to ithich it has truly 
proven to be a protection against the "inherent coercion of the sta- 
tion house." In bath cases .W?ronda's actual effects appear to hare  
been minimal. While i t  has not hurt I a n  enforcement seriously. 
neither has It particularly improved the lot of the suspect.z32 

Should this be the ease, why has Mirondo encountered eo  much 
resistance7 While the evidence suggeats minimal actual effect, there 
can be no question that Mimnda is pereeiaed as having reduced the 
number of atatements made and consequently the arerail conviction 
and case clearance rate. Thus, the popular belief does not corre- 
spond with the reality. Further ,  a number of the studies have indi- 
cated that while police may knoa  the rules, they are frequently un- 
aware of Miranda's policy intent and its background. Thus, lack of 
education 1s a significant factor in the opposition to the ease.233 This 

men1 M w a n d a ,  66 >IICH.'L. R E V  1347 11568). Seebbrger & W e l t i c k . ' M i r o n d ~  ~n 
Ptttsbuvgh-A Statistical S!udp 29 U PITT. L. R E V  1 I156 i ) .  Griffifh & A,~rec. 
A Poslscrml l o  the Yironda P r o m !  I n f a n o o a t i o n  a i D i o f f  Platrator8 T i  YALE 
L.J 300 t i 9 6 i ) .  commenr, ~ ~ t ~ ~ ~ ~ ~ ~ t ~ ~ ~  29, f e w  ~ & n  ~h~ inlpoc! of .wt innda.  
76 Y l l E  L J 1641 (1967) 

One commentator found that police m m e  e l q  feit that Mirnnda had ad iezse  
effeers "in five areas (1) in the oufeume of formal In re r r aga tmb .  (2) I" the coi181- 
ersi functions of interrogation [I L , implication of aeeomplieeb. ~o l l rmg other 
inme;.  recovery of stolen property. and elearing suspeefsl ,  (3) ~n the  amount af 
stolen property recorered. (4) in their  eoni,lcfion rate. and (51 ~n them elearsnee 
ra te  ' V i f i ,  n.230, ~upra s t  322. 
" l " S i e  Griffi th.  n 230 aupra The problem with Y i r a n d a  as a remed) f a r  
p&yehologicsl coercion is that the va rmngr .  even If properly given da not appear 

voice inlanafionr that either threaten or embarrass the buspeat. that the?  are ef- 
fectively nullified. 

O n  t h e  Thursday  foi ioarng t he  Supreme  Court's d e e m o n  ~n Oregon v 
I la th lasan ,  n 226 ~ u p r a .  t he  editorial page af the Washington Poaf earned a s t w  
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is particularl:- Impoitant. for .Mimido ha3 become a symbol--an 
overly simplistic symbol-in the mmdi of man! u h o  t m v  I t  as a 
token of "liberal" support for the rights of criminak m preference TO 
support for the farces of Ian. and order needed for the continued 

Perhaps in reaction. many of those who support the case Fie\\ it 
as one of the truly baric guarantees of freedom in contemporar! 

E"rv,val a i  soc,ety. 

who look for *~mplistii. explanations for the crime pioblem. After 
all. it IS easier t o  blame the eouits for coddline criminals. wine 
.Wiiandn as an eurnple  of such anti-social interfeience. than to 
come t o  grips a n h  the incredibily complicated causation underlying 
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adopted. Under such a mechanism, righrs xarnings would continue 
to be required in one form or another, and requested counsel would 
still have to  be supplied, but the result of a good faith mistake or 
omission xould not necessarily be fatal to the resulting evidence's 
admissibility. In  short, the " n w "  test to be applied for suppressmn 
will likely be a variant of the "old" voluntariness test. Should this be 
the  case. .2lirnnda \\ill never b e  overruled; it \<-111 simply be 
emasculated. 

choice wherher t o  make a statement or a t h e r u m  cooperate "). Rhere the Model 

l ens  Inevitable d i i e o ~ o r ?  can he i h o a n  and exelusion i o  no! necessary t o  protect 
compliance xqkh the Code 9 150 4 For B brief summary of the Model Code aee 
Varenbe rg ,  A L I A p p e o ~ e ~  Wadel Code of P, i -A , ra igmi  elzt Procedure. 61 
A B A d  1212 (19751 
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MODERNIZING THE LAW OF WAR* 

R.  R.  Baxter** 

In these days, curiously little attention is given to the philosophy 
of war, even in military circles, u-here one might expect there to be 
at least some slight interest in the subject. The usual analyais of a 
state's objectives in war-as distinguished from the objectives of a 
particular state-goes no further than the unassailable proposition 
that a State should fight a war in such a n a y  that it will win the war. 
Only slight reflection on this assertion should persuade one that it 
gives rise to a number of questions. What should a state engaged in 
armed conflict a i t h  another state actually seek to accomplish? What 
costs are tolerable in the course af seeking to prevail over the 
enemy? What sort of conduct, what attitude toward the enemy, is 
best calculated to bring about S U C C ~ S S  in war? What, indeed, does 
the word "win" mean? Can a short-term victory be followed by 
what is properly ~ e e n  in the long term ae a loss of the conflict? One 
is reminded of the injunction uttered during the Second World 
War-that we must not win the war but lose the peace. 

Victory, it is fairly clear, does not necessarily mean the complete 
destruction, the decimation, of the enemy. Indeed, the best possible 
outcome for a state technically at war would be that this state would 
impose its will upon another state with na loss of life or destruction 
of property an either side, &ply through the threat of overwhelm- 
ing force. Thus the use of farce or the threat of force may look to 
minimal destruction and casualties for the adversary. Presumably, a 
state waging aar  will also, in its own self-interest, seek to minimize 
the losses to  itself. As the result all-out war may not be in the inter- 
est of a belligerent, either in so far as it involves excessive destruc- 
tion of the human and material resources of the enemy or in so far 
as it may mean full commitment of all of the resources of the bellige- 
rent. The limited or economical use of force, involving the minimum 
use of military resources by a belligerent and minimal destruction of 

*SiYth Annual Edward H. Young lecture on Military Legal Education, delivered 
at The Judge Advocate General's School on August 25 1977 The opinions o x -  
pressed are t h a w  of the author s n d  do nut  necessarily repreaeni the s i e w  of The 
Judge .?.dvocate Genera79 School or an; ather garernmenid agents 
*'Profes3or of Law. Harrard Uni iers l t )  The writer w a ~  a member of the United 
States Delegation t o  the filrrt three seisiond of the Diplamatic Conference on In- 
ternarions1 Humanlfarla" Law. 
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the enemy's people and property, should in most instances be a de- 
sirable concommitent of victory or perhaps even an element of the 

If the all-out use of force is not necessary t o  victory. it follows 
that any employment of force m excess of what is actually needed is 
watefu l  and unnecessary. At this paint a principle of the proper 
conduct of warfare meece and merges with one of the principal con- 
cepts of the law of iiar-the prohibition of unnecessary destruction. 
When that prohibition E seen in human terms. it s h o w  itself as a 
prohibition on the causing of unnecessary suffering. This basic rule 
of humanitarianism and governing pnneiple of the use of force in the 
national interest find expression in the same principle that no more 
destruction and no more suffering must be inflicted upon the adver- 
sary than are necessary to bring the conflict to a successful 
outcome. 

Principles slip easily off the tongue. The difficulty comes in giving 
expression to them in the form of rules that will govern specific 
cases. States hare  attempted to give erpresaion to this basic princi- 
ple through the humamtarian law of war. evolving in its treaty form 
from the first Red Cmss Convention of 1864.' What is necessary in 
war and what conduet can be prohibited as unnecessarily destrue- 
t h e  and unnecessarily productive of human suffering are not eaa? t o  
define, and reasonable minds ma> well differ about such questions. 
It is inentable that considerations other than those of humanity 
should intrude themselves into the Ian-making process In the 
course of debate about such matters, a state s i l l  naturally pursue 
ita own national adiantage If It is a "have-not" state in the military 
sense, it may seek to place limits on the arms of the armed forces of 
"have" stater. The "have-not" state ~ 1 1 1  also seek a preferred pwi-  
tion for its own personnel and mode of xarfare ,  which the "have" 
state w-111 naturallr resist. Moreover. the very comine toeether in a 
conference, like the Diplomatic Conference on International Human- 
itarian Lax, which concluded its endeavors in June of this year, 
offers an opportunity to seek diplomatic and political adrantager 
through manipulation of the process. Conferences acquire a certain 
life of their o m  and become games pla>ed for their own sake Con- 
siderations of humanity became caught up in what I have elsexhere 
described ad humamtarian politics.2 
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The four sessions, covering as many years, of the Diplomatic Con- 
ference and the two preliminary Conferences of Government Ex- 
perts convened under the auspices of the International Committee 
of the Red Cross had as their objective the modernization of the law 
of war on and affecting land. I t  dealt with bath the law af land war. 
fare and the law of aerial bombardment. One of the mast remark. 
able accomplishments of t h e  Conference was agreement  on a 
number of rules for this aspect of the law of air warfare, which has 
heretofore been derived by inference from outmoded treaties, such 
as the Hague Regulations3 and the Hague Convention of 1901 on 
Xaval Bombardment.' 

Such is the velocity af change in the nature of aar  and the manner 
of ivaging war that the Geneva Conventions of 1545 had by the 
1970s become in need of supplementation and, to a certain degree, 
af modification. I shall not dwell here on the specific events that 
precipitated the movement for change. Interest on the part of the 
human rights camtitueney xi thin the United Nations, pressure 
exerted by the United Nations in the form of a threat to move into 
what had heretofore been the preserve of the International Commit- 
tee of the Red Cross. and the accumulated concerns of the I.C.R.C. 
itself all played a part. 

At the outset, when the United Nations and the I.C.R.C. were 
seeking out inadequacies in the existing law and of aspects of war- 
fare that required regulation. it was by no means clear what modern- 
ization entailed. There \\-as simply a generalized sense that some- 
thing ought to be done. Only the I.C.R.C. had some sense of ,,-hat 
matters called far attention; the protection of the civilian population 
from bombardment u a a  perhapa t h e  most impor tan t  of these 
concerns. A i  states began ta consider what would be desirable mod- 
ifications of the law in their own interests, a number of areas of 
primary concern emerged. such as better implementation of the 
existing Conventions, the need faor legal safeguards in noninterna- 
tional armed conflicts, and the application of the law of war to ' 'w~rs  
of national liberation.'' The I.C.R.C.. with the help of government 
experts. identified what these areas were and then proceeded to 
draft two Protocols to the Geneva Conventions of 1549,5 one dealing 

Regulations Annexed t o  Hague Canvention No. IV .  Respecting t he  L a r s  and 
Cuifamr of U s r  on Land. Oet 16, 1807, 36 Sta t  2277. 2206 [hereinafter cited ad  
Hapue R e g u l a r i o n ~ l  ' Hague Convention I X  Concerning Bombardment by Savai Forces in Time of 

" Gene58 Conrention for the hmeliorafmn of the Condition af the Wounded and 
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n i t h  international and the other ui th  nomntei 
flicte.6 The? could hate  taken the course of pi' 
i'ather short protocols dealing with specific problem- that called for 
new laii--a protocol on Implementation, a protocol on  better medi- 
cal evacuation from the battlefield-but chase to draft more general 
instruments that could w i y  well be described a i  the Fifth an ihtli 
Gene ia  Conventions In preparing x ell-rounded t reat ie  
1.C.R.C vas  enabled to incorporate a number of new duti 
privileges which they in particular wanted t o  add to the e.  
Geneva Conventions. 

There \$ere seveml gentlemen's agreement.- about hoe the prac- 
ese of modernization was to  take place First. it 1\16 agreed * u b  
s i len t io  that there s a u l d  be supplementation but no modification 
-in the sense of opening up the bodies-of the Geneia Conrentions 
of 1949. Supplementation does i n i d r e  change. and ceitainly the ex-  
tension of both the Protocols n n d  the Genera Conventions of 1Y49 t o  
iuars of national liberation did modify the earlier treaties. It also 
seemed to be generally understood that there uould be no tamper- 
ing with the general protection of the wounded and sick and of pns-  
mers  of war Finally. the Conference settled into the v m v ,  not 
without some struggle, that It ought not to get into the matter  of 
naval warfare and the protection of civilian persons and property a t  
sea.' 

One can understand the work of the Conference on International 

on the Reaffirmation and Development of I 
cable In .Aimed Conflict. Baric Texts (197 

and Commentary (19731 
Proroeal I a i r  49 ~ a r a  3 ora r ide i '  

Protocol Addit ional  t o  t h e  Genera Conienfioni of Aug 12 I q G  and Relating to 
the P m f e m m  of Vietimi of lniernarional Armed Canf.icf (Protaco 11 (isrued 
an unnumbeied conference doeurnert .  Jul) 19171 [heieinaher referred t o  as P i a  
f D C d  11 
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Humanitarian Laic only in the setting of human rights laiv and hu- 
manitarian law in general. Until comparatively recently, the gen- 
eral perception was that there were tBo  separate bodies of law 
-human rights l a i r  applicable to one's own nationals in time of peace 
and the law with respect to the protection of w r  victims, incorpo- 
rated in the Geneva Coni-entmns of 1515 and other treaties and ap- 
plicable for the most part to  individuals depending in one way 07 
another on the adversary. The two bodies of law went their own 
ways and here supported b? quite separate interest groups. 

In the last ten years or so. it has come to be realized that human 
rights are as much at peril in time of l iar  as they are in time of 
peace and that the l a w  of human rights and the humanitarian law of 
war are actually closely related. In  addition. the humanitarian law 
of way, which up till now has been applied to "all cases of declared 
war or of any other armed conflict which may arise between two or 
more of the High Contracting has not been brought t o  
bear an two important forms of contemporary conflict. 

With the exception of common Article 3 of the Geneva Conren- 
t i m s  of 1545, the Geneva law applies only t o  conflicts between 
states Article 3 contains the short bill of rights for noninternational 
armed conflicts and v a s  thought to be a radical transformation of 
the laiv when it w.a incorporated in the Conventions in 1949. But 
since that time, a large number of internal conflicts have reached a 
scale akin to that of international armed eonflicta whether measured 
in terms of the number of persons imolved or the degree and kinds 
of force employed. hloreoier, a number of international armed con- 
flicts have an important noninternational element The conflict in 
I'ietnam. for example, had both international and noninternational 
elements, and a strict distinction between the two a s p e m  of the 
conflict in terms of the l a w  applied proved t o  be out of the question. 

The period since the adoption of the Gene\a Conventions of 1945 
has also seen the emergence of a new kind of conflict-the war of 
national l iberat imB In essence. this is an anticolonial war, which. 
under the traditional law of war, was governed by whatever lair 
there might be concerning noninternational armed conflicts. When 
the coiony achieved independence. was recognized aa a state. and 
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became a party to the Geneva Conrentions, then any conflict iiith 
the former colonial power a a e  an international armed conflict gov- 
erned by the totality of the Geneva Convention? The ease for say- 
ing that such an anti-colonial war i i  from the outset a conflict that  
qhould be garerned by the vhole of the international l a w  of war is 
that .  If a colony or dependent te in tory  I S  entitled to independence 
as a matrer of international laa., the l a w  should treat  such a colony 
or dependent territory as if it i \ e ~  independent and give it all the 
benefits of the law governing international armed conflicts. Other- 
wise the colomal poner  Bould profit by its own wrong in refusing to 
recognize the independence of the colony and in refusing to apply to 
it the law governing conflicts between two independent states. This 
is a zmplified approach to a comples problem, and there are obvious 
difficulties that  lie in the way of applying the whole corpus of the 
lait of war to conflicts of this character. The developing countries, 
particularly those that had recently secured their independence. re- 
garded the application of the whole of the l a w  of uar  to i i m s  of 
national iiberation as the most important reform that ought t o  be 
made m the humanitarian law of war. 

The situation when the Diplomatic Conference began its delibera- 
tion.; \<as thus that there \*.ere four different types of situations to 
he taken account of. peacetime (to which the Ian  of human righta 
aoolies): internal armed conflicts (to which onlr Article 3 of the 

been dealt with by the humanitarian law of a.ar). The case can be 
made. in theory at least. that  the same body of iaa should govern 
the protection of human rights in all four types of situations and 
that the war-peace distinction reflected an oversimplified and out- 
moded n e w  af the aorld.  Severtheless,  the situations are different. 
Even a human rights convention, such as the European Convention. 
may be suspended in time of war.1o The guarantee of the baaic 
righta of one's own nationals in time of peace and the safeguarding 
of enemy periannel m time of war belong to t u o  different spheres of 
i t a te  action and interests. As a matter of history the development 
of the law of war has taken a quite different path from that newly 

10 .Art 15 of the European C o n ~ e n r i o n  io! the Protection of Human Rights and 
Fundamental  Freedoms 1960. ~n Council of Europe. 
European C o n i e n f l o n  o n  Human Righr i  Col lected Texts 101 111th ed 1976) 

signed a t  R o m e ,  4 Nov 
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laid out for the legal protection of human rights in time of peace. 
The law of war has developed its own institutions, such as the status 
of a prisoner of war or the role of the protecting power. And finally, 
the scale of Piolenee employed in the torture of an individual and in 
the nuclear bombing of the enemy are so vastly different that they 
cannot he thought of within the same legal framework. 

When the I.C.R.C. began its work on the development of the hu- 
manitarian law of war, there were high hopes for a separate new 
Protocol (or convention) an naninternational armed conflicts. 
Canada took a partieularly helpful initiative in thi i  endeavor" and 
had the support of the United States. The I.C.R.C. and the Nordic 
Countries'% advocated making many of the obligations of hellige- 
rent8 the same in both international and noninternational armed 
conflicts. Draft Protocol 11, prepared by the 1.C.R.C and dealing 
with naninternational armed conflicts, contained 47  article^.'^ and 
the parties to the conflict, whether the "government" or the "reb- 
els," were put on a basis of equality. This proved to be too much for 
the majority of the states participating in the Conference. Oppasi- 
tion to the Protocol first took the farm of raising the threshold of 
violence to which the Protocol would apply. Common Article 3 of the 
Geneva Conventions simply applies to "armed conflict not of an in- 
ternational character," hut the new Protocol I1 was made to apply 
to 

all armed conll i r tr  . . which rake plsce m the t e r n t o r y  of B High 
Confraering Pa r ty  between i t s  armed force? and dissident m m e d  
forces or other organized armed groups uh i rh  under responsible 
command. exercise such control over a Dart of Its terrrforv as t o  m a -  
ble them IO cam? out iuatained and concerted military operations and 
fa implement this Prataeol." 

What was obviously in the minds of the draftsmen was a conflict 

Canadian Draft Protocol t o  the  Genein Coventiom af 1949 Relatire Eo Canfliers 
N o t  I n t e r n a t h a 1  m Character,  prepared and submitted b) the Canadian Exper t s ,  
Doc CEIPlen. 2 hts. in I  C . R . C  , Conference o f  Goiernment Exper t s  a n r h e  Reaf- 
firmatian and Derelooment of Internsfional Humamtarlan Laa Aaolleable I" 
l r m e d  Conflict3 IGen&z, 24 May-12 June 19741 Report of the Uork'af the  Con- 
ierenee 57 (1971). 

S e e ,  e 9 , Draft Article rubmi t r ed  b) the  \loru,eglsn Exper t s .  D o c  CEI 
Com 1112. in I  C R C Report ,  cited w p r a  note 11 
ld I C R.C , Draft  Additional Profacali t o  the  Geneba C o n i e n t m r  of Aug. 12, 

Protaco1 I l l .  art 1. para 1 
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resembling the Ciril War in Spain rather than the c i r i l  a a r s  m 
Nigeria or the Congo. Through this definition tiyo level8 of internal 
armed conflicts tilere created. even as to parties to both the Conren- 
tions of 1919 and Protocol 11-the Ioiwr lerel, governed by Article 
3 ,  and the higher level, governed by Protocol 11. Such nice legal 

tions do not make the correct application of the law any 

he second limitation on the scape of the Protocol came in the 
fourth session of the Conference when, at the initiatiYe of Pakistan. 
the drafting of prorismns was changed from the form "The parties 
to the conflict shall . . . t o  statements of the protections which are 
to he extended to the participants and nonparticipants in the con- 
flict. A number of provisions already adopted irere simply dropped, 
and the simplified Protocol I1 w a s  adopted in its reduced scale. 
There was some danger that the Protocol would not hare survived 
at all if this radical surgery had not been emploFed. 

The legal protection of persons affected by noninternational 
armed conflicts was seen by the developing and newly independent 
countries farming ii majority of the Conference as much less come- 
quential than the protection of belligerents and civilians in i iars  of 
national liberation. In this ease, the l a w  swung to the opposite ea- 
treme. A new article iias steamrollered through the first sedaion of 
the Conference. n hieh provided in its most significant paragraph 
that: 

The situations reierred t o  [in Article 2 common I 

m n  and alien occupation and against i i i c idf  ~egime 
the i r  right of ?elf-determinat ion sb enshrined IP t h e  Charter of the 
E n i r e d  S a t m i  and the Declaration o n  Principler o i  I n t e i n a f m a l  
L a i  concerning Frierdl3- Relations snd Cooperat ion among States in 
accordance u i th  the Chaifer af t h e  L h t e d  S a t m i  

Con- 
1949 

are made applicable to  wars of national liberation. 
The various types of conflicts which constitute wars of national 

liberation deserve some further esplanation. The conflicts in which 
peoples fight against "colonial domination" are those in ahieh a eol- 
on? OF dependent territory rebela. as i v a ~  the case. for example, 
when the Portugese colonies ~n Africa rebelled and became inde- 

Protocol I .  'UP" ""re -. PII  1. para 1 
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pendent. "Alien occupation" may seem an unnecessary provision. 
because belligerent occupation by one state of the terr i tory of 
another is already gorerned by the Hague Regulations of 1901 and 
by the Geneiza Civilians Convention of 1949. Presumably these two 
words were inserted to catch the votes of the Arab States; the terri- 
tory under "alien occupation'' is that claimed by the Arab States but 
under Israeli occupation, Hostilities in Rhodesia (Zimbabwe1 and 
South Africa against the dominant white administrations are in- 
stances of fight against a "racist regime." The United States was 
concerned that a provision an wars of national liberation might in- 
troduce a subjective and judgmental element into the law of war, 
which had hitherto rested on a foundation of neutrality and equality 
of application to ail belligerents. without regard to the legality of 
their resort to hostilities. However. the pressure in favor of the 
application of the whole of the law of war to wars of national libera- 
tion iTas such that it could not be resisted, and the United States 
and its NATO allies simply accepted the provision in silence. 

One of the procedural complications occasioned by the proviaion 
on wars of national liberation w a ~  that a national liberation more- 
m e n t o r  any other entity or authority constituting the moving party 
in a war of national liberation would not be a party to the Geneva 
Conventions of 1949 or to Protocol I. To deai u,ith this difficulty, a 
clause l e  was inserted whereby an "authority representing a people" 
engaged in a war of national liberation would undertake to apply the 
Protocol and the Conventions by a unilateral declaration addressed 
to Switzerland, the depositary of the Protocol This declaration 
would bring the Protocol and Conventions into force between the 
"authority" and the other party to the conflict. 

Political forces dominated the Consideration of "noninternational 
armed conflicts" and "wars of national liberation." Developing caun- 
tries, led by those who had experienced civil wars, succeeded in 
blunting the edge of the movement for a much more ample protec- 
tion of the victims of civil wars. I t  was that same bloc of developing 
countries, aupported by the U.S.S.R. and its allies, that succeeded 
in giving special status to wars of national liberation. The phename- 
nan of bloc voting by the developing countries is a familiar one. 
What happened at the Diplomatic Conference on International Hu- 
manitarian Law had ita parallel in the position taken by that bloc on 
the question of sea-bed mining at the United Sations Conference on 
rhe Law of the Sea. 

Is Protocol 1. art 96. para. 3 .  
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Reference has been made above to the mstitutions that h a l e  de- 
veloped within the l i ~  af war. One af the most important of these id  

the protected legal status that f l o w  from a captured person's being 
held as a prisoner of war. The question of u h a t  persons qualify foar 
this protected status has aluays been at the center of competition 
between major militar) poivera and s ta tes  with little military 
strength at the various conferences that have drawn up treaties  re^ 

iating to piisoners of uar.  Those states that rely on large bodies of 
organized military forces demand that pri 
served for those who belong to such force 
an citizen armies. guerrilla warfare, and 1' 
hare prisoner of war statua extended to as many people as possible. 

The usual argument that is put forward for confining prisoner of 
i ~ a r  status upon capture to those uho  constitute members of reg- 
ularly constituted armed forces. readily identifiable as such. 1s that 
this declaration of belligerent status is essential to the proteenon of 
the civilian population If ,  the argument goes, a combatant can dis- 
guise himself as a civilian and be immune fmm the use of force 
against him until he opens fire, this wil l  prejudice the legal protec- 
tion of all citizens. Unless a clear line can be drawn betaeen eom-  
batantr, who fight openly, and civilians, who are to be protected, all 
civilians uill he put at  peril. No one w.111 be able to tell uhe ther  a 
civilian is a peaceful nonparticipant in the conflict or a disguised 
combatant. This vieu is widely held, hut, to my knowledge. it has 
never been determined, through examination of actual practice, 
whether the theory is correct. 

The conditions for qualification for belligerent status and thus for 
entitlement to PW status were established at the Hague P e x e  Con- 
ferences of 1899 and 19Oi. There, the contention v a s  between such 
countries as Germany, a major military power. and states like the 
Ketherlanda and Belgium, which ivauld hare to rely on popular re- 
sistance." Members of a r m m  and those members of militias or wi- 
unteer corps that fulfilled the familiar four conditions were "beilige- 
rents' ' to whom "the laws. rights, and duties of xar" ap 

1. To be commanded by a perron responsible for h 
ordinates: 

2. To have a fixed distinctive emblem recognizable a t  a 
distance: 
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3. To carry arms openly, and 

4. To conduct their  operations in accordance with the 

At  the Geneva Conference of 1949, those states that had been oe- 
eupied by the Axis Powers during World War I1 and had been de- 
fended by resistance forces desired to  broaden the definition of 
prisoners of mar. The compromise morked out bemeen the oceupy- 
mg  counrries and the occupied countries of Xorld War I1 was a pra- 
vision in the Prisoners of War Convention of 1919 which included 
among the persons entitled to pnsonei. of w.r treatment "members 
, , , of other  oreanized resis tance movements .  beloneine t o  a 

laws and customs of war.18 

One muit  doubt ahe the r  the extension of prisoner of war treat- 
ment to  members of resistance movements as defined in Article 4 
actually added anything to  what was already implicit in the defiini- 
tion in the Hague Regulations of 1907 or whether any persons were 
giren protection under the Prisoners of War Convention who \%-ere 
not already covered by the Geneva Prisoners of War Canrention of 
1949. Neverthelesa. it was thought a t  the time that there had been 
an extension of prisoner of uar  protection to  a new category of 
pereons.2" 

Those who advocated making Protocol I and the Geneva Conven- 
tions of 1949 applicable to  wars of national liberation were not in- 
sensible to the fact that the guerilla fighters who carry on wars of 
national liberation frequently do not meet the qualifications laid 
down in Article 4 of the Genera Prisoners of War Convention of 
1949. They !?-ere therefore ardently in support of a much enlarged 
definition of prisoners of war, which would include guernllas who 
fought stealthily, were not armed, did not necessarily carry arms 
openly, and could not, because of the nature of their operations, 
alivaya comply with the l a x  relating to  prisoners of war or with 
other aspects of the law of war. The Chairman of the Working 
Group i n  Committee 111, Ambassador Aldrich, uho headed the  

Hague Regulstmns. mpma note 3,  art .  1 .  This definition was incorporated by 
reference ~n article 1 o f f h e  Geneva Prisoners of War Convention. July 27. 1929 47 

GPW C o m e n f m n  a n  4 ,  pars A(2) 
J DE PREUP, C O M X E N T A I R F  L A  C O Z Y L I I I D ~  DE GENPI,E R E L A T I V E  A U  

stat 2021, r.s sa. 846 

TRAITEIIE\T  DE3 PRIIOFXIERE DE GLERRE 66 (19581 

176 



MILITARY LAW REVIEW [VOL. 78 

United Stater Deleganon, was responsible for trying to work out 
some sort  of prorision acceptable to the developing CountrieS. 
among which Vietnam played a prominent role, and to the Socialist 
bloc. 

A compromise worked out at  the third session of the Conference 
was at the last moment opposed by the U.S.S.R. and its a l l ~ s .  But 
at  the fourth session of 1977, the formula rejected by the Socialist 
Bloc in 1976 w a d  found acceptable.*' Under this stipulation, any 
"combatant" shall be a prisoner of ~ v a r  when he falls into the poiver 
of the adverse party Combatant8 are required to distinguish them- 
selves from the civilian population v h e n  they "engage in an attack 
or in a military operation preparatory to an attack." The crucial 
language deserves quotation: 

a t v o  a s  L c a n b a t a n :  

If a combatant falls into the power of the adversar>- nhile failing to 
meet these requirements he forfeits his n g h t  to be a pnsoner  of i 7 - a  

but "he shall. nevertheless, be given protection equivalent in all re- 
spects to those accorded to prisoners of war by the Third Conven- 
tion and by this Protocol "23 

R h a t  this means 1s that  the armed combatant who meets the re- 
quirements is entitled to the status of a prisoner of war,  \while the 
combatant who does not meet those requirements gets the f r r n f -  
men1 of a prisoner of war. .A technical difference, concedely, but the 
combatant who does not meet the requirements and IS entitled only 
to the treatment of a prisoner of udr may also be tned  and punished 
for not carrying arms openii- at the stipulated times. so the actual 
treatment of the t u o  types of combatant i i  actually quite different. 

What constitutes "deplopent"  preceding the launching of an at-  
tack uas  the subject of a good deal of dispute at  the C ~ n f e r e n c e . ~ '  4 

21 Proloco, I. d k p i a  r a t e  i m t  44 
2" I d  art .  44. para 3 
"1 id art 44,  para 4 
*( S r r  Draft  Report of Cammifree 111. F o u i f h  Seaelon. para 20 Doe CDDHlIll  
108 119771 
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prisoner's life may hang on whether he concealed his arms while 
engaged in a military deployment preceding attack or during the 
attack itself. In this and other respects, the provision may prove 
difficult of application. and it uill doubtless be one of the points that 
may give rise to problems when the Protocol is submitted to the 
Senate. I t  may be that the subtlety of the provision 1s the price that 
had to be paid for avoiding something worse in the form of a provi- 
sion that would require that all prisoners taken be treated as pris- 
oners of wsr. 

Unfortunately, the draft texts af the I.C.R.C. contained provi- 
sions on perfidy and apies, so it became necessary to negotiate out 
new provisions on these subjects, which might better have been ieft 
t o  the existing l a w  But combatants in civilian clothes and residents 
of occupied areas who pass on information about the occupying 
forces presented new problems, and elaborate provisions were 
added to deal with these two subjeets.lS 

At the third session of the Diplomatic Conference, there !<-as a 
great deal of righteous indignation about mercenaries. Delegation 
after delegation said that they are so evil that they should not be 
treated as prisoners of war or even as combatants-that they should 
be left t o  treatment a t  discretion by the Detaining But 
how to define the mercenary proved to be too hard a nut to crack 
until the fourth iesson, when a definition was dra-n up2' that con- 
tained three positive elements and three negative ones: 

4 mercenary is any person r h o  
(a) IS specially recruited local ly or abroad in order t o  dght I" an 

(b) does,  in fact ,  take a direct pari ~n the hosfilmea; 
(el 18 motivated t o  fake part ~n the hostilities ersentiall) by the desire 

for prirare gain and,  I" fact .  18 promised, by or on behalf of a 
Part) to the eanflat.  material compensation subitant 
cess of that promised or paid t o  combatants of similar ranks and 
funerione ~n the armed forces of that Party: 

(d l  IS nelther a national of a Parry t o  the conflict nor B resident of 
terntor) control led by a Party t o  the conflict; 

( e )  i s  not a member of the armed forces a i  a Part) to the conf l ic t ,  and 
(0 ha8 not been sent  by a Stale a h i i h  1% not P Part) fa the conflict on 

armed conflict: 

official duty BJ a member of I ~ P  armed forcea 

I t  has been necessary to  quote this definition at length in order to 

Profaeol I .  supm note 7 .  a r t i .  37 B 46. 

Plotoeal I ,  8rpra note 7 .  art.  41. 
=e sir van ~ ~ ~ ~ ~ t ~ ~ .  . M ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  ceVeuo. TO AM. .I IWL L. e l l  (19761 
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show haw circumscribed It is. The volunteer and the military ad- 
viser and the civilian technician have been excluded from the defini- 
tion. Those left are the hard core of foreign-recruited soldiers who 
fight for high pay 

The part of Protocol I which breaks the most new ground 1s that 
dealing with the protection of the civilian population. particularly in 
30 far as aerial bombardment is concerned. An attempt had been 
made t o  draw up rules dealing with aerial bombardment in the 
Hague Air Warfare Rules of 1923,28 but these never entered into 
effect as treaty l a w  After the Geneva Civilians Convention, xhich 
did not deal with this subject. had been drawn up in 1949, the 
I.C.R.C. turned ita attention to the protection of the civilian popu- 
lation from aerial bombardment, whether nuclear or conrentmnal. 
It prepared draft rules on the protection of the civilian population 
from aerial bombardment in 1956.2s States =ere not at that time 
ready t o  do anything about the Rules. and the) xere left to iiither 
on the vine. The diafting of a Protocol on International Armed Con- 
fliers offered a new opportunity to the I.C.R.C. to reek the inclusion 
of provisions on the protection of the cixilian population from at- 
tack, particularly from the air. The increaaed accuracy of bombs and 
missiles made possible by the development of technology made the 
whole idea of legal regulation more plausible than it had been iii the 
past. 

The carpet bombardments of World War I1 =ere forbidden by a 
provision that defined as indiscriminate bombardment. "an attack 
by bombardment by any methods or means which treats as a single 
military objective a number of cl 
tary objeetirea located in a city. t 
ing a aimilar concentration of ci 
And the rule of proportionality. 
the United States to regulate bombardment from the air ,3L found 
expression in a prohibition of "an attack which may be expected to  
cause incidental loss of civilian life. ilyury to civilians. damage 
cinlian objects, or a combination thereof, which would be excess 
in relation to the concrete and direct mditary advantage ant 
pated 'W The rule of proportionality, requiring a balance of civil 

m n  Pamulatian in Time of U a r  (1% 
a n  Prorocol  I .  lupri l  note 7 .  a r t  61, para Sla). 
8 1  Letter from t h e  General Counrel Deprrtmer! a i  Defenie.  t o  Senarm E d u a r d  
Kennedv &of. 22 1972. 5: .Am J l n t l  L 122 121-125 (1973) 
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he orders a bombardment. 
Certain types of installations w r e  placed under a legal protection 

that they had not theretofore enjoyed. Work3 and installations con- 
taining dangerous forces, namely dikes, dams, and nuclear electrical 
generating stations, are not to be made the object of attack,33 and 
objects indispensable to the survival of the civilian population, such 
as foodstuffs and drinking water supplies, must not be attacked.34 
This cursory description does not do justice to the detail of these 
provisions and to the qualifications that are placed on these ne\\- 
obligations. I t  is obvious that the Air Force as well as the Army will 
have to consider whether it will be possible t o  carry on ita activities 
within the confines af these new provisions. 

The Draft Rules framed by the 1.C R.C. in 1966 foundered in part 
because they purported to apply to the use of nuclear weapons. This 
mistake v a s  not repeated in the 1974-1977 Conference. The United 
State@ and other eountnes made It clear that the new provisions 
applied only to  conventional arms and not to nuclear weapons, and 
the I.C.R.C. itaelf now proceeded on  these assumptions from the 
outset. The new Protocol I thus places no restraints whatsoever on 

These restrictions an the use of weapons could be agreed upon, 
but the effort to prohibit various specific forms of weapons ended in 
failure. I t  seemed at one time that some provisions prohibiting the 
employment of some specific forms of conventional weapons might 
be drafted at the Conference on Humanitarian Law, whether as 
part of the two Protocols or as a separate The campaign 
far the prohibition of certain types of weapons was led by Sweden 
and received the support of a number of medium military powers, 
such as Mexico, Yugoslavia, Norway, Egypt, and Switzerland. The 
U.S.S.R. and ita allies were hostile to the idea, and the United 
State8 was skeptical about the whale enterprise, although i t  appears 
that this country might have been prepared to accept some lim- 
itation8 on the use of weapons. 

use of nuclear weapona. 

I d  , art 66 
I d ,  art 64 
Final Ptafemenf by Ambassador Aldrieh. Genera. IO Secretary of State, so 

S r r  R. Barter. Conz.eniianal Weapons i n d r ,  Legal Prohibittonj, 1 INTERNA- 
1637 (June 10, 1977) 

TlOhAL SECURITY 42 (19771. 
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In the early stages of the Conference and a t  the Conferences of 
Government Experts. those who were calling for provisions on 
weapona attempted to define such weapans according to their 
characteristics--as causing ''unnecessary suffering," aa being 'm- 
di. acnmmate" , ' in their effects. or as killing " t reacherou~ly,"~ '  The 
orohihition of weaooni causine "unnecessarv sufferine" IS alreadv 
articulated in the Hague R e g ~ l a t i a n s . ~ ~  Unfortunately the authentic 
French te&t-"maux superflus," R hich id  more correctly translated 
a8 "excemive harm"-had for the life of the Hague Regulations been 
inaccurately translated into English as "unnecessary suffering." 
The distinction be taeen  a weapon causing "necessary suffering" and 
one causing "unnecessary suffering" is a fundamentally sound one. 
It is a wasteful use of force to add to human wfferinp aithout any 
earresoondine militarv advantare. 

Xhen it p k e d  to; difficultto apply the criteria mentioned to 
review of the characteristics of neapons. the focus of attention be- 
came various specific types of seapona which. ~n the view of the 
group led h) Sweden, ought to fall under legal prohibition. These 
were identified as 

-Incendiary ireapons 
-Time delay weapons 
-Blast and fragmentation aeapons 
--Small calibre projectiles 
-Potential weapons developments 

It became obvious early in the sessions at Genera that there was 
much to be learned about the characteristics of these weapons, their 
military utility. and their effects on the human body. Sapalm, for 
example, can cause painful and disfiguring wounds on those who 
survive, but the neapon is military useful and discriminating. If 
high explosives were to be substituted for napalm, it id possible that 
even more casualties, including those amongst ci\-ilians. would he 
caused because of the less discriminating character of the weapon. 
In order to find out the facts about these various \reapons. the 
I .C.R.C.  and the Conference convened a number of meetings of 
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government experts, which met between SISSIOIIS of the conference. 
These meetings performed a valuable educational function, leading 
states to see the complexity of the problem and to realize that ,  even 
for smaller military pomerr, various of these ueapons had their util- 
ity. The indifference or open hostility of those stated which possess 
the most advanced military technology, including the Soviet Bloc 
and the majority of the members of XATO, made it seem that any 
provisions that might be drafted uould not be accepted by those 
very states %hose weapons were to be brought under control. A 
treaty binding the "have-nots" but not the "hares" would be futile. 

And 8 0  the whole campaign ran down. Protocol I contains a pra- 
hibition an methods and means of warfare "of a nature to cause 
superfluous injury or unnecessary ~ u f f e r i n g , " ~ ~  but no articles were 
adopted on specific aeapans.  such as napalm or small-calibre frag- 
mentation bombs. The Conference contented itself with adopting a 
resolution recommending that a Conference of Governments should 
be convened not later than 1 9 i 9  to reach agreements on prohibition 
or restrictions on the use of specific conventional \ i e a p o n ~ . ' ~  More 
%-ill be heard of this subject in the coming months and years, but 
one phase of the weapons campaign is over and done ITith. 

Two matters of particular concern to the United States deserve 
mention, even though they are not of great theoretical interest. The 
United Statea Delegation had proposed to the Conferences of Gov- 
ernment Eaperta that there should be better implementation of the 
exiating law and improved provisions made for the wounded and 
sick, particularly by way of aerial evacuation from the battlefield. 
Most of the proposals for better implementation fell by the wayside. 
Inability to give effect to the Protecting Pouer system in almost all 
of the conflicts following World War I1 led the United States to 
propose a strengthening of the procedure for the appointment of a 
Protecting Power.41 Under the article adopted,4z the belligerents 
would exchange lists of acceptable Protecting Pou-ers ~n the hope 
that they might hit upon a state acceptable to both parties to the 
conflict. The parties to the Protocol will also h a w  undertaken an 

Pratoeol I, Bzcpra note 7 a r t  35, para 2 
Res 22(IV). Resolution on Follow-up Regarding Prohihitian OF Rerrrlei~on of 

Use of Certaln Conventional Weapon&, adopted b? the Conference a t  Its Eith ple- 
nary meeting. June 9. 1977 
'I Doe. CElCom IV12 (1971), in I C R C , Conference of Government E ~ p e r r r  on 
the Reaffirmatnon and Development of IntePnsfmnai  Humanitarian La* Appli- 
cable an Armed Canfliers Geneus. 24 May-12 June 1971). Reparr of t h e  Work of 
the Conference 116 11971) 
(1  Protocol I s u p m  n o t e  7 a r t  5 ,  para.  3 
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obligation to accept the eerrices of the I C.R.C. as a subatitute for 
the Protecting Power when no ruth Poner  can be agreed upon.43 
This new arrangement, which called for some change in what had 
preiiously been the attitude of the 1.C.R C. tonard its humamtar- 

large measure of perfecting changes in the Geneva IYounded and 
Sick Convention of 1949. They purport to supplement the earlier 
treaty but in effect they modif? it-In a helpful way,  it must he 
added. In  particular greater freedom and protection are m a  given 
to medical aircraft." and the United States Delegation had goad 
reaim to be pleased with the outcome of the negotiations on this 
subject. 

The t s o  new Protocols vi11 no% hare to be submitted to the Sen- 
ate far Its adnce  and consent prior to ratification. This procedure 
s i l l  probabl) m o w  quickly, and befoie long the two new Protocols 
will be in force for the United Statea. There will be a major task of 
military educaton to be performed. 

The coming into force of the new Protocols will offer an excellent 
opportunity to revise the s t r w t w e  of United States manuals on the 
law of war. In the first place, it is highly desirable to ha\e a uniform 
manual for all three armed seri-ices, instead of the present three. 
partially outmoded. manuals.4s The contents of each service's man- 
ual may differ. but the legal rights and duties applying to all three 
services should be spelled out in an absolutely uniform way. The 
Arm1 \ u s i o n  of the manual should contain, for example, exactly the 
same text of the repression of breaches of the l w  of war and on the 
protection of civilians as the Nary and Air Force manuals. Because 
the Army has responsibility for prisoners of war. its version of the 
manual should have detailed proriaiona on that subject, while the 
other two services would have only abridged treatments of the aub- 
ject. In the second place. there is probably a need for manuals on 
different levels-one for the basic education of soldiers, a middle 
level manual for officers. and a large legal treatise for lawyers. This 
is B counsel of perfection, but there 1s no reason why the armed 
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forces, with their great human resources, should not set their sights 
high and try to do the right thing. 

The educational problem will be compounded by the fact that the 
Protocols will add 83 articles to the corpus of Genera law and that 
these new instruments do in fact modify the Conventions of 1949. 
Add to this the intricacy and delicate balance of some of the n e a  
articles. and one can see how difficult the educational task iviil be. 
I t  wili not be enough to give members of the armed forces little 
standardized propams of instruction from canned lectures. What 
m u l d  do moat for raising the level of understanding of the law of 
war in the armed forcea would be the establishment of requisite 
levela of proficiency for personnel af different ranks and functions. 
I t  is not how much instruction a person hac had that counts, but the 
knowledge that he actually poaseaaes. The armed forces should es- 
tablish what knowledge various elas~es of personnel need and 888 to 
it that the appropriate level is reached by each member of the 
armed forces. 

I return to my point of departure. I t  i s  essential that members of 
the armed forces, particularly the officer corps, should have an 
awareness of the objects of the use of force and sensitivity to ethi- 
cal, moral. and legal consideration8 in the conduct of warfare. The 
best vehicle that we hare now for the promotion of this understand- 
ing is the law af war itself. 
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They Cnll i t  Justice by Luther C West. X e v  York: The Viking 
Press, 1977, pp. xii, 302. $12.95. 
ReiieiLed by Bnari R .  Piice^' 

Luther West chronicles the horrors of 
command influence in courts-martial. He intersperses p e r ~ n a l  e r -  
periences with historidegal accounts of hoir the court-martial syi- 
tem has derelaped, and how military commanders persist in  their 
efforts to control every WpWt of the court-martial process. To ac- 
cept unquestioningly the assumptions, propositions and examples 
delineated by the author requires endorsement of his conclusion: 
Congress must drastically rerise the system of military justice to 
prevent commanders from violating the most fundamental rights of 
soldiers subject t o  their authority,2 W e d s  assumptions. proposi- 
tions and examples cannot be ~ ~ p t e d  30 blithely. 

West recounts hi3 tale in a manner striking]? dimilar t o  the 
method he used to defend a client m one of his early There, 
West discovered that the rule of law adopted by most state courts 
supported his theory of the ease. However, he discovered no mili- 
tary casea on point and found that the state rule probably did not  
apply in federal cases. Xonetheleas. as an advocate, Rest urged his 
theory of the facta and the state lais on the court. He did not point 
ou t  the weakness of hi? argument and left that  distinction t o  be fer- 
reted aut by the trial (prosecuting) counsel.' Fortunately far West's 

In T h e y  Call It Just ice  

* I d  .t 285-87 
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client, the trial counsel had not researched the question and did not 
intuitively recognize the flaw in the argument. On the atrength of 
West's theory and argument, his client was acquitted. When the 
verdict came in West was exhilarated, feeling that "there is no 
greater moment in the practice of law." 

West has written this book with the Same philosophy that moti- 
vated his argument to the c o u r t  "Let those who disagree with my 
position expose my argument's faults." This philosophy, to some de- 
gree,e underlies the adversary judicial process where the disputants 
are preaumed to be equally apprised of the facts and the law. How- 
ever, this theory will not justify such a treatment in a ma8s market 
publication where few readers have any conception of why a sepa- 
rate system of military jurisprudence exists or of how the court- 
martial process operates. 

West's baak may be divided into two parts. The first 107 pages 
are a recapitulation of a 1970 law review article' enlivened by sum- 
maries of court-martial cases in which the author participated as 
military defense counsel. The remainder of the book contains 
lengthy summariea of cases which West either observed or in which 
he was involved after his retirement from the military, and a con- 
clusion which roundly condemns the military criminal law process 
and makes recommendations for ameliorative change. 

Although the case summaries make interesting reading, there are 
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three troubling aspects to this b 
his readers assume, that  If the 
from its civilian counterpart it IS 

mg Third, V'e~r fail? t o  include 
trends in military law which ,  If 
y that the system suffers f rom 

total command domination and condones consistent violations of 
servicemembers' fundamental rights. 

The first problem a i t h  West's book is evident from its first sen- 
tence: "Yh ta ry  justice provides for the discipline of the armed 
forces." Nowhere does the author make any seiious attempt to 
describe uha t  "discipline" is or haw discipline an 
process interact a i t h  each other These question 
to be but theg lie at the heart of any 
justice. West's principal thesis. that discipline 
mander to have unfettered control of the military criminal I a n  proc- 
ess, ignores t h e  recognized need for fairness in that  proces~.~' 
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Related to this problem is byest's failure to acknoa-ledge that It is 
the Constitution which prondes that the military criminal lam sys- 
tem may be different from the a)-stem nhich applies to civiiians.l2 
He quickly dismisses the historical origins of ~ourta-mart ia l '~  and 
condemns contemporary military courts because they d o  not mirror 
contemporarg civilian practice. This is a defect worth mentioning, 
not discussing. If &'est advocates a court-martial system which is 
more "just" than its predecessors. the argument should be joined 
not on  the issue of historical practice. but on the question of 
vhe ther  such a avstem will fulfill the legitimate needs of thac part of 
Gmernment which provides for our national defense. In any such 
argument it would be folly to ignore or dismiss out of hand what has 
been found sufficient in earlier times. 

The second problem with this book stems from West's hostile dis- 
dain for the military justice system and those who operate it.  This 
attitude breeds a lack of objectivity which undercuts the value of 
the book. Having seen enlisted service in the Navy during the See- 
ond World Kar, West claims that even as he entered the Army as a 

lawyer he "held a resentment against the officer corps gen- 
I4 This belief only aolidified during his early years in the 

and after ha\,ing received efficiency report8 which in his 
opinion severely damaged prospects for advancement in the Army, 
West determined to "use whatever intelligence and expertise [he] 
had . . . to expose every dishonest judge advocate or military com- 
mander under Trhom [he1 served." This could ea& have turned 
into a full time task inasmuch as West viewed most judge advocates 
as ''poor lawyers without integrity"; military commanders rated 
no higher a n  his spectrum of moral and professional ralues." 

While on active duty defending accused soliders before courts- 
martial. West continually raised the issue of command influence. If 
the cases detailed in hi3 book are a representative sample. he used 

ionfidenee of rnilifsry personnel and the general public in Its 0ieia.1 fairnee?.'' 
Vestmoreland. E U P ~ U  note 10, at I 
I"  Sea U S COXST a r t  I .  S 8 .  e13 10 11. 14 & 16 (vesting in Congress aaiorted 
p a r e r s  ovei  military perramel).  i d  amend Y (excepting milifari C B W  from the 
indictment or presentmenr requirement1 

\vest a t  22-21. 
I d  at  6 

11 i d  ,, 7d .I ..... 
Is I d  at  73 

Military commander?' 'ethical  mariiaflan 1% command onenfed. and t h e w  lnteg 
rilg i i  indistingomhable from the prmeiples of !oyall) and obedience They re- 
spond f~ t h e  dictates of their supenor x i fhauf  regard for erhlci. loghe common 
sense,  intelligence. m ~ r a l l c ~ ,  or the rule of law " I d  at 283 
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this tactic n i t h  eons~lerable  succcss. In attacking the system he 
perceived a? basically dishonest, \Vert became a p a r t m n  advocate 
against the "system" and lost sight of hi 
advisor to his commander. West nas  an o 
reviewing the notee of a conference of senior commanders which 
s a u l d  larer be disriibuted to every officer ~n the command. West 
not only consciously refused to delete material which he kneu mlght 
prejudice the rights of any indindual8 tried on certain charges. but 
acquainted a defense counsel with the offending language and irith 
his failure to delete It His express hope was that the prosecution 
against one pal ticular soldier would be During his onl? 
assignment a, a staff judge advocate. West determined that he 
would recommend that his commander exercise his pat- t r ia l  ele- 
mency poners  every time a soldier was convicted by a general 
c a ~ r t - m a r t i a l . ' ~  In the first of these instances, West confused his 
personal philosophy a i t h  his legal respansibilit) and m so doing 
compromised t h e  ethical  values h e  insis ted others  uphold. 
Moreover, in both these actions West lost sight of the fact that cer- 
tain classes of crimes and criminals deserre  severe punishment. 

The zmgleness of purpose exhibited in these actions is reflected 
throughout this book. Casting off the semblance of objectivity ui th  
trhich his law revieiv article vas nr i t ten,  %est moves from rea 
soned criticism t o  statements which slyly establish assertions a 
facts and give West a ground upon ahieh to condemn the same fact 
as perceived evils.  Two examples will suffice. In the introduction to  
his book, West reflects on the extent of the commander's control 
over the military juatice system. In the opening page of his l a i u  re- 
rieiv article West had stated: 

If the comm-nder concerned IS f a i l .  he wi l l  permit his  c ~ u r f i  to j u d p  
cases on their  individual merit  If t h e  commander concerned 18 n o t  

p the f u n e l m i  of the courts a r d  influenee them IO 
rentenees deiipned I O  effect h i =  own ui ihe i .  re 

pardleis of t h e  m e i i : ~  of t h e  indi i idual ~ i s e . ~ ~  

Including this thought in his book. West used an  almost verbatim 
quotation of the above language. However, there IS one major dif- 
ference. Rather than using the words "fair" and "not 'fair,' Wear 
substituted the words "honest" and "dishonest."*' Whether this 
transformation is the result of a hardening of hi8 views in the last 
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seven years or a return to original language that a law reviev editor 
had softened is impassible to discern. In either event, the author's 
language clearly reveals his perspective, 

More disturbing by far is another "adjurtmeni" to the text of 
West's original article. While changing the words "fair" and "not 
'fair' to "honest" and "dishonest" may accurately reflect Weat's 
judgment of commanders who are  involved with the court-martial 
system, the following example suggests that West intentionally at- 
tempts to mislead the readers of his book. During 191i, a number of 
black soldiers stole 50,000 rounds of ammunition, marched into 
Houston, Texaa and killed nearly 20 people before being subdued by 
federal troops. Sixty-five soldiers were promptly tried for mutiny 
and murder. Fiftyfive of their number were convicted, and thirteen 
were sentenced t a  he executed. Recounting the swiftness of the 
process in his hook, West stater: " T w o  days after the completion af 
the trial, and some four  months before their records of trial were 
received in Washington, D.C., for 'appellate' review, the thirteen 
blacks sentenced to die were executed." The natural implication 
of this passage is that thirteen individuals v e r e  executed before 
their convictions and sentences had undergone the required appel- 
late review. What goes unstated i s  the grudging acknowledgment 
from West's law review article 2s that under the 1916 Articles of 
War, a commanding general of a territorial department could, in 
time of war, "carry into execution death sentences involving convic- 
tianz of murder" and mutiny.P4 This example of omitting important 
qualifying material typifies West's style, and  call^ into question 
many of the synopses of cases for which there 1s no readily available 
independent record from which the complete, unbiased story can he 
extracted 

While the problems of temperament and tone provide a significant 
ground upon which to criticize West's book, another more important 
defect calls the value of the entire book into question. West'a sub- 
stantial research efforts were conducted prior to the publication of 
his lau- review article in 19iO. At that time, Mr. Justice Douglas' 
caustic characterizations in O'Callahan v. P a ~ k e r  15 reflected the 
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Supreme Court's latest expression of the quality of the milltar?- jus-  
t ire system. Marewer, at that  time the United States Court of Yili- 
tary Appeals had not yet embarked on its aggressive revision of 
once-entrenched principles of military l a v  Hoirerer. since 1970 
bath the Supreme Court and the Court of Military Appeals hare 
decided cases which hare  changed the nature of the milltar?- legal 
system from irhat it appeared to be at  that  time. Future judicial 
decisions may be erpected to transform the r?ztem further. None of 
these changes 1s considered. much less mentioned, in West's book. 
For any book which attempts to describe the military justice S ~ E -  
tem, this omis&n. whether conscious 07 unintentional, IS an inei-  
cusable weakness. 

The irony of this situation is especially apparent to anyone who 
has followed the e o u ~ s e  of the military criminal la 
past seven years. In  a passage which is substamally similar to one 
in his earlier article. West comments that: 

Use of nearly identical language in both 19i0 and 1977 suggests 
either that  the author intends to convey significantly different 
meanings by use of Identical words. or that the author has chosen to 
overlook major developments in the law. In 19i0,  the Supreme 
Court had only recently decided the landmarkcase of O'Cailnhon r 
Parkei. which restricted the jurisdiction of courts-martial to of- 
fenses which were service connected. No longer could military 
courts assert junedietmn over offenses allegedly committed by aerv- 
icemembers merely because the accused was a member of the armed 
farces. The Court determined that the offense had to be related in 
some n a y  to the accused L military status.27 The Court's basis for 
this holding uas that i ihen a court-martial tries a eerricemember. 
that  individual 1s deprived of certain constitutional rights to ahieh 
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he would have been entitled had he been tried in a civilian federal 
court.2B Thus ~n 1970 it may well have appeared that the Supreme 
Court objected to the "separateness" of military law.28 

However. in 19i4 the Court decided Parker v. L e q  m in Tvhich it 
upheld the conviction of an army captain who had been charged a i t h  
violatione of Articles 90(2). 133 and 134 of the Uniform Code of Mili- 
tary Justice. Perhaps more cigmficant than the Court's decision up- 
holding the constitutionality of Articles 133 and 134, and the ralid- 
ity of Captain Levy's conviction, were the manner in which it did so 
and the tone a i t h  which It announced its decision. Of most impar- 
t a m e  to this analysis is the fact that the Court expressly acknowl- 
edged that the military is of necessity a "specialized society sepa- 
rate from civil ian society," a fact which justifies the existence of 
different rules and standards for criminal prosecutions than those 
which apply to civilians. 

In light of the Court's use of language so nearly identical to that 
utilized by Weat, his inclusion of this passage in his book reflects 
either an unthinking transposition of language 011 a comcious refusal 
to consider recent information. Although there is evidence which 
suggests that West merely brushed off his earlier work for publica- 
tion in book form,3a it is equally probable that the author intention- 
ally omitted any consideration of recent legal developments because 
those developments would undercut his stinging indictment of the 
military system of criminal juatice. Illoreaver, any conclu~ion~ can- 
cerning the current state of the military law cannot be made with 
the same tone of moral certainty that West is fond af utlizing be- 
cause the sytem is undergoing major transformations. 

The changes the United States Court of Military Appeals has 
made in military law during the last two years are too extensive to 

I d  at 273 
18 Indeed. Weit prefaced hin  la^, rerier article wi th  an extensire quotation from 
O'CalIohn,, which commented adueriely on t h e  aspect; of a mihiary proceeding 
which differed from t h e  Civilian pmctice 
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document in detail here. Rather than redtate what has been stated 
better and at  greater length e l s e i ~ h e r e , ~ ~  I will mention only those 
transformations xhich affect the timeliness of R'eat'e hook. Yost 
Importantly, the Court of Military Appeals is in  the process of 
"reevaluating the halance hetneen 'justice' and 'discipline' in the 
military iustice i g ~ t e m . " ~ '  In  this process. the court i i  expanding 
the powers of legally trained individuals a h o  are outside the chain 
of command and restricting the abilit) of commanders to Insert 
themselves in the judmal  process. Recent cazes render many of 
Wesi's statements inaccurate reflection? of the current atate of the 
Ian 

West cites several examples iuheie commanders "ierersed" a 
court's finding 36 and claims that  commanders may urge the Pres,- 
dent t o  promulgate rules of evidence and procedure which ui l l  bind 

hut he fails t o  note a 19i6 case, L'nded Sinks  0. 

e ,  the military trial judge dismissed a larceny 
charge because the Government had not brought the a c c w e d  to trial 
in a timet? manner. The Government then appealed this ruling to 
the commander u h o  had convened the court-martial. The eom- 
mander. relying on proriiiona of the UCMJ and the Manual for 
C o ~ r t b - l l a r t i a l , ~ ~  r e w i s e d  the judge's ruling and directed that the 
trial p r ~ c e e d . ' ~  The militar>- judge, haring determined that he was 
bound by the provision in the Manual for Courts-Martial. acceded to 
the commander's decision and oroceeded with the trial. 

cited R S  MCM' 
?4 C Y A a t  103. 61 C >I R at 276 
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When the Court of Military Appeals considered the convicted 
sailor's appeal. it held that the convening authority could not over- 
yule the trial judge. The basis for the decision was that the Manual 
provision w . e  inconsistent with the proriiion of the UCYJ  upon 
which it wad based and therefore invalid Thus in one case the 
C O W L  restricted the Commander-in-Chiefs ability to allocate to 
commanders responsibilities over the tnal  process. These develop- 
ments significantly alter the commander's role and hint of w e n  
greater changes If the court begins to invalidate provision8 of the 
Manual for Courts-Martial; yet novhere does West mention these 
events or their ramifications. 

West also SCGEP the Court of l ldi targ Appeals' failure to utilize 
i:s extraordinary a r i t  powers to remove command influence from 
the military justice This criticism again exhibits the au- 
thor's failure to take account of relatively recent developments. Ai- 
though the precise basis, nature and extent of the court's p a w r  t o  
order extraordinary relief have been the subjects of comment," the 
court has begun to use whatever powers it has with increasing bold- 
ness. In  H a l f a e ~ r  u. C h o n ~ b e r s , ~ ~  a case af extraordinary impor- 
tance, the court stayed proceedings in a court-martial and ordered 
the commander n h o  had convened the court-martial to transport an 
accused and his counsel from Tokyo. Japan, to Karachi, Pakistan, so 
they could gather  evidence \'ital t o  t h e  accused's defense. '6 
Yoreorer, in trio other cases the court has hinted that It may use its 
authority to correct alleged injustices in the administrative dis- 
charge another object of West's c r i t i ~ i s m . ' ~  

There are other examples of West'a technique of offering the his- 
torical practice as the present rule of military law, and other issues 
which evince the Court of Military Appeals' ivlllingners to readjust 

'IThe eourf held that  the MChl's requirement t h a t  the milnsrr judge "accede' EO 
t he  convening authority FBI lncansistent a i t h  the CChWr requirement t ha t  he 
' recon%ider"the mhng I d  st 104-06. 51 C M.R at  277.79 
d1 See Caake. e u p n  note 31 at  66-90 116.20 
48 /Llrjl ". a: 

l l l i j  0 , " "  

See Waeker. The "Caricieuabli" Cauit-.Zfortiol Canowtion Supervzmry R e -  
1h.f i 'ndei ihr  i l l  R n l s  ActJluni t h e  Cnrfed Sfalra Coul't of.W~lda?v Appeals. 10 
HARY C R ~C L L REV 33 (19751 

Ylse.  Docket  Fa 76-29 IC \I A July 13.  19if i j .  The facts per ta ining 10 this 
order h a i e  been extracted from the Army Times 

See ala0 MePhail > Cnited States. 24 C I1.A. 314. 52 C M R. 15 (1576) I c o w t  
e w r c l s e d  e i t r a o i d i n a r i  xrit uouer in a c a m  over which i f  irould h a r e  had no 
power t o  conrider in >t i  ordiniry course of appellate i e v i e ~ l  
17 Harms I, United States >lillfar) Academy l i s r  Docket N o  76-66 IC M A 
Sepr 10. 19761, Cnlted State8 I, Thamar.  24 C.\l .A. 228.  51 C.M.R.  607 (1976) 
*I WEST at  140. 
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the roles of those u h o  operate the military criminal iaii a>.ztem. Of 
course, had M'eat accurately reflected the present state of the iaii 
and the trends hhich seem to be developing in the Court of hlilitar>- 
Appeals, he would have undeicut his thesis that  the court-martial 
system ii  an unchanging m t i t u t i m  dedicated to the preservation of 
command influence and the repression of solderr' nghts .  

The three major defects described above make this hook a eub- 
stantial disappointment and undermine i ts  utility as an)thing other 
than a sensationalized reminiscence. The most diseaneerting result 
of Res t ' s  approach IS that  i t  will immediately alienate those who 
could profit most from reading an objective analysis of command 
mfluenee, those military personnel who administer the court-martial 
pioeeir. These individuals can justly dismiss this book with the 
shorthand phrases ahich obviate the need for any analysis. West's 
failure to consider seriously the tension between justice and disci- 
pline merely shows that "&'est doesn't understand the system, ' '  and 

cause "things aren't like that  an>- more. 

readers unchanged but also that they do  not even challenge their 
assumptions. Moreover. such books convince their  audience that 
their perceptions were and have aiwaye been correct. Had M-est 
truly deewed to write a useful book he could have considered the 

prospects may be affected by an individual whose aims, goals and 
duties conflict with what he perceives to he his duty. For example, 
where senior staff judge advocates and commanders must rate the 
"efficiency" of a defense counsel uho strives to obtain acquittals far 
those against whom the commander has referred charges on the ad- 
vice of the staff judge advocate,'@ is there not a fundamental con- 

. .  
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flict? Is this conflict not exacerbated by hipher JAGC retention 
rates which make defense counsel m w e  concerned about career 
prospects than individuals who plan to serve for only two, three or 
four years? The creation of an independent defenae corps. a reality 
in the Air Force and an anticipated development in the Army, 
should certainly have been discussed as an alternative to  this prob- 
lem. 

A related issue is that of institutional control over the judiciary. 
A recent case has disclosed the Court of Military Appeals' concern 
over and displeasure with actions of The Judge Adroeate General of 
the Air Force which appeared to impinge upon the independence of 
a trial ,udge.so This problem, too, is xor thy  of discussion. Likevise, 
there are other issues of command use and abuse of the military 
justice system that deserve elode 

Luther West has not provided a discussion that advances our 
knowledge of the military justice system or gives US a rational basis 
upon which to argue for improvements of that system. His account 
can only mislead those with no knowledge of the court-martial sys. 
tem,  and perpetuate the self satisfaction of those who know enough 
about the s)s tem to recognize the b o o k s  shortcomings. In  bath 
these respects Mr. West has poorly served his readers, and has 
done his topic a severe injustice. 

. lPrld-%PII l iP(In"tu..  a n d , . " a . r r n - ~ L b " ~ i , d p r r r l n d l r i  l % x " , h l . P p " . , O , , " , l .  
, s i t  80" 

L' C \I J I I ~  34 
I o  Vmted Sra?e- v Ledbetrer 26 C hl A I d r  Bh 51. 54 C 31 R i d v .  8 h  61 
11976). 

S r r  o 9 . United Stares s Heard. 3 \I J 14 22 8C 31 A. 1 Y i i )  ( t h e  accuse#? 
commander placed Heard in confinemenr ' beesuse h e  I ~ S S  such a pain in the neck 
around the squadron and required so much additional atfenrinn " j  
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Sxperior. O d e r e  i n  Sa i iona l  aiid I ~ i t e i , i a t ? o n a l  Lnii by L. C .  
Green. Leyden: A. 
Remeasd by J a m e s  4. B i ~ q e r  * 

The problem of using superior orders as a defense to uar  crimes 
charges seema to be perennial. Every time a state decides to prose- 
cute a member of the military for nha t  could be considered a n a r  
crime, it can be expected that the soldier charged will raise in his 
defense that he was merely fuifilling his d u b .  He ail1 probably try 
to bring in evidence that he izae ordered to carry out the action 
uhieh is the basis for the charge against him. Thi? question was not 
disposed of at Nuremberg after World War 11, nor will it hare  been 
settled by the discussion of the subject arising out af the M y  Lai 
trials. Even if it 1s accepted that the law cannot allow superior or- 
ders to justif>- the commission of a crime, when do we require that a 
soldier muat dizobey an order? When should he be required to know 
that the things he is ordered to  do ape criminal? The standards are 
not so simple. You that the publicit? of My Lai has died down,  it is 
helpful to look again at the problem of superior orders. and espe- 

by \ m i t e r s  from other states a h a  
ch took place in the United States. 
Ordeis  ~n Satzonal  and In t rma-  
ribution to our knowledge of how 

this problem is treated in different states. Professor Green. who 
teaches at the University of Alberta ~n Canada, %BE commissioned 
during the Vietnam era by the Canadian Department of Justice, and 
at the request of the Canadian Judge Advocate General's Carps. to 
undertake a surrey of the defense of superior orders under national 
and international l a w  In doing so, he examined the positions of 25 
to 30 different states The present book g 
Canadians looked at the problem the Unit 
the C a l l e y  case and the) asked themsel 
happen to us? Hau uauld we treat the defense of superior orders if 
it was raised in one of our own courts?" To anewer this question 
they asked Professor Green to look at what other countries would 
do-ranging from the United States, which w a s  at the time itrug- 
gling n i t h  the problem. to countries sharing their common law his- 
tory; and further to countries outside this histor), from those on the 
European Continent to the Latin American s ta tes .  the Soviet 

Sijthoff. 1976, pp. xi\. 374. $26.00. 
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Union, and China. The result was a comprehensive analyaia stretch- 
ing across national borders and giving the reader a glimpse into the 
universality of the problem. 

Let us pause for a moment to examine the United States Army's 
policy on superior orders. Paragraph 509 of FY 27-10, The Laic of 
Land Warfaare,? lists superior orders as "not available" as a defense 
to war crimes charges. The Manual states that the fact that the law 
of war has been riolated pursuant ta  an order of a superior author- 
ity does not deprive the act in question of its character as a war 
crime, nor does it comtitute a defense in the trial of the accused 
individual. There is one exception, and that is ". . . u n l e s ~  he did 
not know and could not reasonably have been expected to know that 
the act ordered was unlawful." And it is in this exception that the 
problem begins. What standard is to be applied in determining 
whether a soldier should know that an order ia unlawful? Professor 
Green discusses the rule as applied in the United States, and he 
citea the inatructions of Judge Kennedy to the Court in the Calley 
trial as the standard to be applied. Judge Kennedy said that the 
standard is that of "a man of ordinary sense and understanding. . . 
under the cixumstanees." You take a man of ordinary sense and 
understanding. You place him in the same situation found by the 
soldier charged at the time of the alleged crime, with the back- 
ground of the training he has received and the streis placed upon 
him by combat, and you ask how he should be expected to react. 
Haw well does Professor Green find that this guideline compares 
m t h  what is done in other countries? 

Professor Green pays a great deal of attention, of course, to 
British common law countries. He point8 out that there is no penal 
code in the United Kingdom, and that the British position can only 
be ascertained by reference to the common l a w  I t  is perhaps for 
this reason that he concentrates on the defense of duress, which 
tends to be confusing for the American reader since we would con- 
sider this a separate defense. I am sure that Professor Green would 
also so consider it,  but he never really makes this elear. Neverthe- 
less, he points out that a soldier may be under duress when he is 
ordered to commit a crime. He cites a ease in which the aceured 
took part in an I .R.A.  expedition, the purpose of which was to shoot 

LT S. DEP'T OF ARDIT. F l E L O  \ l avckL 27-10, LAW OF L A h D  W A R F A R E  162 
(19561 
m Id 

Emfed States \ Calley. 16 C.31 R 1131. 1163 (19731. 
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a police ~ f f i c e r . ~  There v a s  evidence to the effect that the accused 
\\as in fear of hie life. The Court a t  first held that the defense of 
duress was not open to anyone charged \\ith murder. But the House 
of Lords ruled on appeal that it was, and ordered a neii trial The 
Court then stated. 

It appears that in England durear can be pleaded in any ease even 
though the most heinous crime 1s involved. 

Turning to the question of superior orders Itself, Proferror Green 
cites the British Mnnual  of Mili inry Lati.? uhich states that a 
superior does not hare the right to give an illegal order. By way of 
explanation. the .Manual eomments that if a n  order IS not "man- 
ifertly illegar' the person who obeys it will not incur criminal re- 
sponsibility. especially if he had little opportunity to consider the 
order before carrying It out.B I t  goes on to state that the "better 
view" IS that an order to do an act or omission which is illegal can 
never be an excuse, ahether  or not it is manifestly illegal.9 

Green comments that a soldier should not be expected to obey ail 
orders. as thin would undermine military discipline itself. What if he 
was ordered to shoot his commanding officer or kill unarmed civil- 

the soldier's position. He may be 
for refusing. Professor Green links 
What can ue expect of a soldier 

under these circumstances? The British position seems to be that 
there may be a defense of superior orders. but that it is limited to 
those cases where a soldier honestly believes that he id  carrying out  
legal orders. and that the order 1s not ao "manifestly illegal" that he 
must or ought to h a w  known of its illegality lo It sounds very much 
like the reasonable man test in the United States. 

0 .P P , Northern Ireland 1 L > n e h ,  2 U' L R 641 11975l cited at  Greer a x p i n  
note 1. at  201 
a I d  a t  644 GnEEv. JUPI" note I at 2 1  
i hI-IvUAL or MIILITIRY L l u ,  part  1, B L  296 11972) 
a I d  SI 156 

10 The Biifish tert  reems t o  be d e n i e d  from m often ci ted South African care 
dating back to  1900 The aeeured vas  charged u i th  murder.  and he W E  defending 
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What abaut other countries without the same roots in the common 
law? Professor Green devotes much of his discussion, undoubtedly 
due to the availability of materials, to the noncommon law countries 
of Western Europe. A basic difference here is that there countries 
derive their criminal law fyom comprehensive penal codes These 
codes, as in France, generally require that orders be obeyed. But 
they are interpreted as applying only to legal orders. For example, 
the Conseil D'Etat in France has held that there is a duty of dis- 
obedience, "Le devoir d e  desobeissnnee." The Prosecutor of the 
Court stated, "When the order is tainted by a serious and manifest 
illegality. then it is a duty which i s  imposed and not a simple option 
which ia offered to the subordinate." 

In the Federal Republic of Germany, the duty to disobey is even 
more clearly stated. I t  has been codified because of Germany's ex- 
perience in World War 11. In the Soldntengesetr (Soldier's Act). it is 
stated that it is not deemed disobedience to ignore an order which 
violates human dignity, GL' TO ignore an order which i s  not given for 
service  purpose^.'^ Also, if a soldier obeys an order to commit a 
crime, he will be guilty if he realizes it is a crime or if it v z s  so 
manifest from the circumstances that he should have known.ls  
Similarities are clearly apparent between the common law and the 
continental aystemr. 

However, Professor Green's discuarion of countries outside of the 
Western orbit of influence is lees satisfying. Of course, the mate- 
rials available for research are more sparre. This becomes clear in 
his diieumion of the Soviet Union. The Soviet disciplinary code 
states, "The order of the commander shall be law for the aubordi- 
nate (and). an order must be executed without reserration, exactly 
and properly." 

himielf on the basis that  the killing *as done on the express oldel of r/n afflcer I" 

1. at  84 
l 1  Comment h) C h a i a n o n  P m s e e ~ t ~ r  10 the Cansell (L Green. tram). aup'o note 
1, ar 192 
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There Y discussion of this rule by commentators to the effect that 
it IS limited b i  the fact that soldiers can be held responsible if they 
obey a criminal order. Houerer,  Professor Green cites a c m e  in- 
volving the failure of a factory worker to obey economic regulations 
for the rule that  the standard in the Soviet Union is purely wbjec- 
t ire. lS He sal-r that  Soviet soldiers would not be punished if they 
did not realize that what they w r e  doing ivas a crime even if they 
should hare realized it under the circumstances. He jays that  in a 
hierarchical society like the  Soviet Union much more s t ress  i s  
placed on the obedience of rules, and less is required of the citizen 
to question these rules. This may be true.  but there i s  little t o  indi- 
cate what the Soviet position actually IS. JTe know that military 
commands are to be obeyed. X e  knon also that a person can be 
punished for obeying a criminal order But ,  w e  do not knou when a 
soldier can refuse to obey an order. Whethey the standard does not 
exist or 1s merely undiscovered by the \Veerern writer. w e  cannot 
tell from Professor Green's book. The same is true for hie discussion 
of the People's Republic of China. but to an even greater degree. 

Profeasor Green provides a better discussion of Latin America 
and some of the Third R'orld Countries. His c o n c I u s ~ o ~  is after e l -  
amining 25 to 30 different countries, that  all require that,  to bear 
criminal responsibility, the accused must have acted on his own voli- 
tion and intuition. He say8 that  most system8 acknowledge the 

The duress must be actual and immediate It  is 
ical force must be threatened, to raise the de- 

fense. The defense is often not available for the gravest cases such 
as murder 07 treason. For soldieri the problem is acute, and it is 
diaeursed in terms of superior orders They are expected to obey 
mdera but not \<hen "manifestly" illegal. But what can be expected 
of the indiridual soldier? When is he to knou that something ia crim- 
inal even though it is ordered? Professor Green And8 the test  to be 
highly subjective, perhaps too much so. He even goes into Auatra- 
lian eased and discusses what IS required of a "reasonable tribal 
Aboriginal " A primitive tribesman might be carried away n t h  
himself under the circumstances and lose his self control aa meas- 
ured b? Western standards.  Professor Green decides tha t  the  
standards in all countries are aimilar even though they may not be 
80 clearly defined everywhere. I t  comes down to deciding n h a t  can 
reasonably be expected of a soldier under the circumstances in 
question. 

13 Zh,ihor e i i e  GREEY J U P ~ U  na:e 1 at 1Y2 Litallor omit ted1 
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Against this discussion of national law, Profeasar Green counter- 
poses the requirements under international law. He notes that in- 
ternational rules are usually referred to only in regard to enemy 
personnel. One tries one's own personnel under one's own criminal 
lair.. Only when necessary to acquire jurisdiction over citizens of a 
foreign country must one resort to international l a w .  Under inter- 
national law it i s  clear that superior orders is not a defense. Yet 
Professor Green finds that there still must be intent to do ivrang, 
and that the prohibition of citing superior orders as a defense aeems 
again to apply only rrhere the criminal acts ordered are manifestly 
illegal. There is great similarity between the rules on the national 
level, and the rules on the international level. Perhaps the only dif- 
ference is that on the international level there is stress on a prohibi- 
tion against allaiving superior orders as a defense, and on the na- 
tional level the stress is on limiting the circumstances when such a 
defense might be raised. 

Where does all this lead? Professor Green makes a suggestion 
that we might replace the term "manifeat illegality" with "obvious 
illegality." Then it would be more understandable to the layman. 
This is a helpful comment, but It really does not mean very much. I t  
does not change the standard. Professor Green makes a more eon- 
Crete suggestion when he draws up a six-point statement which he 
offers as  a basis for regulations in military manuals. One of the 
points clearly states that an obviously illegal order shall not be 
obeyed. Another states that, in assessing whether the order ob- 
viously involves the commission of a criminal act, a tribunal shall 
examine whether the order would be obviously illegal to other per- 
sons under the same circumstances and a i t h  the same background 
as the accused. This aeems obviaua itself, hut it is not what is now in 
most military manuals. Even the United States and British manuals 
do not discuas with any clarity how a soldier should determine what 
is required of him under circumstances when he is faced with what 
might be an illegal order. The United States has corrected this in 
the training programs vhich It inaugurated during the Vietnam War 
and which are in effect today. Other countries apparently do not 
discuss it at all, as  indicated by Professor Green's book. The soldier 
IS told he must obey orders, but the fact that he might have to di8- 
obey is left unmentioned w e n  though disobedience might be re- 
quired by the la\< of that particular country. The answer is that 
military coder, manuals and training programs need to cover the 
subject in much greater detail. Without guidance, the perplexed 
soldier can never be justly condemned for obeying whatever the 
order might be. 
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The Influence o . f L a i ~  on  Sea P o m r .  by D.  P. O'Connell. Mar>land 
Naval Institute Press. 1975. pp. iv. 204. 

Remeued by Van 41. D a w d s o n ,  Jr.' 
01 hteiature 11 a mechanic a mere 'orking 

The author, Professor D. P O'Connell. is uniquely qualified to 
analyze the influence of larr on sea pouer. His erpenenees as an 
international lawyer, histonan, and wartime naval officer bring a 
broad understanding of naval affairs and policy to bear on hir sub- 
ject. That so much of value can be found in the book to interest 
naval historian?. law of the sea specialists. military officers, and 
statesmen maker the work a remarkable achievement. 

To u h a t  extent does law influence the use of sea p o w r ?  Professor 
O'Connell's approach to this question is classically ChseaiKZlan. '  
First, historical facts are established for a given example. Secondly. 
the interaction of legal principles are discussed in relation to these 
facts. and lastly, principles are evolved to illustrate his thesis. This 
time-honored method hac produced a work of enduring value. 

The author's thesis i s  that the l a i r  wi l l  often have a decided im- 
pact in determining Victors from lwers during periods of interna- 
tional coercion. ranging from law leve l  naval confrontations between 
nation states t o  high intensity naval warfare. The la\, \<-ill influence 
not only the milltar? aspects of the confrontation but, of predomi- 
nate and paramount importance, the political aspects as wll. Inter- 
national Ian rrill influence naval policies during a conflict's evolution 
to full reale naval war Only when the ultimate point of warfare for 
national survival is reached does the law cease to hare the influence 
it has on conflicts at the lover  end of the scale. Because full-scale 
nuclear n a r  between the superpowers is not advantageous to either 
aide. the likelihood of reaching that level of naval warfare i s  remote 
Thus, there is need for western military officers and statemen t o  
understand international lair. and ita evolutionary history \\ell 
enough to put an opponent at a military and political disadvantage. 

The author begins by focusing on past examples of the l a d s  influ- 

'Caprain JAGC. U S  i i m y  Student 26th h d r a n c e d  Course. Judge Adroosre 
Generaps School. U E Army 
T YUI CLACSEUITZ 0, WAR 12 1hI Hoaard 8 P. Paref trans & ed. I I infro-  
durtoi)  e z ~ s j  b) Palet) 
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ence on sea power. Historically, the law was "made to serve the 
purposes of sea power and so has become a weapon in the naval 
armory." At a time when England did not have sufficient naval 
resources, she relied upon the Anglo-Dutch fisheries negotiations 
from 1610-1613, and the formal structure the law gave that diplo- 
macy, to seek a solution by other than military means.3 It is-as the 
"naval stalemate ahich iswed from the Anglo-Dutch wars . . . that 
ended the theory of sovereignty of the seas and establiahed the 
psychological paramountcy of the freedom of the seas, simply be- 
cause naval domination of the oceans by one power 
impractical." Other historical examples follorv, from the Wars of 
Spanish Succession, the Sapoleonie Wars, the Crimean War, and 
World Wars I and 11. all of which support the author's theais, " . . . 
that [the law] was just as eiieiective as some other weapons in naval 
armory. , , ." a 

A chapter is devoted to a case study of the "Battle of the River 
Plate," more commonly remembered as the episode that resulted in 
the scuttling of the German pocket battleship "Graf Spee" on 17 
December 1938 off Montevideo, Uruguay. Extens ive  pr imary 
sources were used, such a8 War Cabinet minutes and foreign office 
notes and memoranda of Germany and England. to explore fully the 

the admiralty. or a n  the bridge of the "AJSX'' l a  British c ~ u i i e r ) .  or in 
the British emhaas) in Montelidea Correct judgment8 respecting 
there legal elements contributed t o  B s u e c e d u i  auicome. u h x h  was 
the immediate supremacy of Brilish sea p w e r  I" the South Aflantle. 
and m the larger term forcing Germany away from surface operatmi  
!n order to disrupt British sea routes to vnrestrieied rubmsiioe r a r -  
fare.  which raised another bet  of m u e s  6 

This chapter clearly establishes that the law is a pouerful weapon. 
Other chapters are devoted to the force of law in sea power; the 

theory of graduated force, self-defense and weapon capability; legal 
restraints on neapon systems; rules concerning access routes; self- 
defense operations on the high seas, territorial seas, and the sea 
bed; the rights of neutrals; and rules of engagement and the suitabil- 

* D. 0 COYYELL.  THE INFLVEXCE Or L A W  O N  SEA POWER 16 (19761 

' I d  at 17. 
$Id at  26. 
' I d  at 28. 
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ity of naxal units for law-based sea pover. Especially north? of 
note in these chapters 1s the author's discussion of the legal ramifi- 
cations of employing modern naval iveapona systems. His demon- 
atrated technical mastery of naval armament3 is u i i ~ s ~ a l  and 
strengthens hie thesis. 

Throughout the book historical e\am 
are found. Of particular interest is the 
Haiphong Harbor in Sorth Vietnam in 1 
the International Law Division of the U.S. Nary wrote that "in the 
absence of a declared n a r ,  the blockade of Haiphong by means of 
methods which included mining would be of doubtful legality." But 
in 19i2 " . . . mining as a strategic device of self-defense had be- 
come stronger in the altered situation (that being the S o r t h  Viet- 

sponse in 19i2 to the legality of the mining is interesting. They 
made no special point about international laa as it affects minelag- 
ing! One can only speculate about the possibilities had mining been 
utilized in 1968. especially in view of the now recognized strategic 
pressure the mining put on the Sorth Vietnamese lo 

While this book 1s a marvelous achievement of relating history to 
law. it i s  not without some faults. The author's use of qualif!-ing 
dependant clauses and run-on sentences weaken his style An 
example is a sentence of more than 110 words. It is barely intelligi- 
ble without repeated rereading Footnotes are used infrequent]?, 
and the few that are used are not helpful or particularly informa- 
tive. More extensive footnoting located at the bottom of each page 
would be helpful There 1s not a single chart, map, or illustration 
found ~n the book. 

The I v j l u e i ~ c e  of Laic on Sen Power has unquestionable relevance 
t o  an understandine of aresent conditions. Professor O'Conneil'a " .  
message is of great importance in an era of ever expanding Soviet 
naval potentialities, and the Soviet 's historically Consistent a t -  
tempts to secure influence in land area8 adjacent to  heavily traveled 
888  lanea. such as Vietnam. Chile. Cuba. Portugal, Angola and  
Korea. 

' I d  a i  81 
at  96 

# I d  
'OSri W THOMPEOI B D P R ~ Z Z E L L  THE LESSOYI OF ~ I L T V A X  (1877) at 97-106 
for Sir Robert  Thompror 's  inteiemng analyns of t h e  conduct  of t he  Vietnam u a r  
focusing on t h e  rear bares and panctuariei 
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For the U.S. Army JAG officer, this book should be required 
reading far a very important reason that is related to the quotation 
by Sir Walter Scott at the beginning of this review-. AS a result of 
the 1973 Arab-Israeli War, the U.S. Army is now preparing for the 
next war in the expectation that it will be short and of high inten- 
sity. The U.S. Army line officer is being trained to be a narrow, 
technically oriented professional. Political-military topics are being 
deleted from U.S. Army serwce school curricula." In five short 
years, the lessons of the integral relationship between politics and 
war, exemplified by the Vietnam experience, have been institution- 
ally foorgotte".'2 

Unless this educational posture is changed, the only staff officer 
ui th  some exposure to the political consequences of international 
law and the military arts will be the military lavyer. Failure of the 
military lawyer to achieve the "architectural" Status described by 
Sir Walter Scott means that American servicemen may again die 
needlessly in battle. When the drums begin to roll. their officers 
must not be narrowly trained "mechanics" who are out-thought by 
an enemy having a better understanding of the relationship of mili- 
tary operations to politics. 
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Byme, Edward M . ,  .Clilttai.y Laic, 2d ed. .Annapolis. Xd.: Saval 
Institute Press, 19i6.  Pp. xxv. 745. $19.50 
Reiiriced by  Dauid A .  S c i i i u t t e ~  a 

If you have erer longed to la?- your hands on a comprehensive ?et 
manageable hornbook on military laa,  then this book may satiate 
your longings It is no secret that American legal commentators and 

practical, easy-mure handbook-deskbook" to be used by "all service 
personnel including commanding officers. eyecutive officers, legal 
officers, staff judge advocates. military lawyers, military inyes. 
tigatms, law enforcement personnel. summar) court-martial offi- 
cers, Article 32 investigating officers. legal clerks, court reporters, 
and trial and defense counsel In  addition. "the broad range of the 

emely useful for civilian and military readers 
and civilian laayerr who desire a basic refer- 
uatice." And last, but not least, it is designed 

as a basic text for "any student of military laii-." That is quite a bill 
of fare-in anyone's book 

How doer the work measure up? The material id organized into 
fifteen chapters. Each chapter ~n turn contains tes t  material, dis- 
C U E S I O ~  cased and self-quizzes. The last t u o  hundred of the uork's 
six hundred pager are Appendices consisting of forms. checklists, 
and guides. 

In  organization the work suffers from minor deficiencies. For 
example, short discuasionr of pleadings are buried throughout the 
book, and the highly popular and important subject of personal 
jurisdiction over servicemembers is located in the chapter on con- 
vening authorities. 

'Captain J A W  U S Arm) Inif imcfor  Criminal L r i  D i n i i a n .  The Judge Ad- 
i,acate General's School, L' S Arm) 
'W. UlFTHROP,  M I L I T A R Y  LA% AND PRPPhDEITE (18891 
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Substantively, the s t r e n g h  of the work rests in the self-quizzes 
and their solutions. I t  i s  there that the reader sees the day-to-day 
practical issue8 and applications of the l a w  The textual material, 
because of the large intended audience and the perspectives of the 
four services, is too broad; in many cases the material only whets 
the reader's appetite. The discussion cases are interesting but in 
many instances are out-of-date and provide only historical perspec- 
tive. The problem with any lax book, af course, is that it is often 
out-of-date before i t  hits the newsstands. Military Law again is no 
exception. Unfortunately, military jurisprudence has in the last 
three years gone through some obvious, and sometimes excruciating 
growing pains. The numerous "style" cases and the trends of the 
''new-'' Court of Military Appeals are not reflected. Further, the lack 
of footnotes leaves the reader on his own to decide whether the text 
is editorial comment or the black letter law. Some sections are  
weakened because they are liberal duplications ofmis t ing  legal ref- 
erences published by the various armed services. Instead of innova- 
tive and tantalizing perspectives on important legal problems, the 
reader is sometimes left with images of DA Pams dancing in hie 
head. 

Despite i ts  shortcomings, the book obviously represents  a 
yeoman's effort to draw together the innumerable facets of military 
justice of the various servicee. Although the effort may fall short of 
meeting all needt of the intended audience, it does provide a wide- 
ranging introduction to military law. 
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