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THE CHANGING MEANINGS 
OF DISCRETION: 

EVOLUTION IN THE 
FEDERAL TORT CLAIMS ACT * 

Donald N. Zillman 
After more than t w o  decades of congressional actwit? and 

scholarlv persuasion.' Congress passed the Federal  Tort 
Claims Art2 as a part of the Legislatire Reorganization Act of 
1946. The Act mixed high-minded concern mer the failure to 
compensate victims of negligent or wrongful gmernment acts 
and a more oractical desire to rid the Conmeis of the several 
thousand prirate relief bills that proted a b\-product of fed- 
eral sovereign i m m ~ n i t y . ~  

In  broad terms the FTCA authorized suit against the United 
States 

for injun or loss of propern or personal m j u q  or death 
caused b\ rhe negligent or wrongful acr or ommmn of 

place where the act or arniriion occurred 

In brief. the Art authorized federal courts to appl) respondeat 
superior liabilitv against the United Stares. 

!\'hat the Government gave, however, i t  could also take 
away. The  lengthy "exceptions" in the FTCA retained immu- 
*The opinions and condu imns  expressed in this arri i le are r h o x  of the author 

- ~. 

* 28 L' S C I 2 6 7 2  
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nit\ m e r  a tarieti of go\ernment acti\itics.i Thc most norahle 
exception !\as sectmn 2680(a) irhich bars recmen on: 

An\ claim bared upon an act or omission of an ernploiee 

f o h a n c e  or  the failure to exe&ise or perform a d i s k  
tionan function or duo  on the parr of a federal a g e n n  
or an emplmee of the Government whether or  not rhe 
discretion imohed be abused. 

T h e  initial portion of the section iihich concerns acts ''in 
execution of statute or regulation" has rareli been the subject 
of litigation The  discretianan function exception. honeier .  
has prmen to be the lnclicst prmision of the Federal Torr 
Clams Act. 

This article nd1 assess the contemporar) role of the discre- 
tionary funcrmn exception The  initial section will examine 
judicial interpretation of the exception through 1 9 i O  hi focus- 
ing on Dolehzte v .  Vnzted States,' still the Supreme Court i lead- 
ing case on  the exception. T h e  next section will examine 
trends in the judicial interpretation of the concept of discre- 
t ionan authorit) in three related areas-mandamus. recoven 
of tort damages hi  mdkiduals from states and municipalities. 
and reca\er\ of damages from individual gmernment em- 
p lqees .  i \ s  Lester Ja)son. the Act's most dedicated chroni- 
cler,% has ohserred, these areas Mere w,ell  estahhshed in 1946 
and prmided a basis for interpreting the neu 'discretionan 
function" language of the Tor t  Claims Hoire\er. changes 
in each area since 1946 suggest the appropriateness of a 
changed interpretation of the FTC.A discretimar) function 
provision. T h e  following section *ill consider four  recent 

~~~ ~ ~~~~ ~ ~~~ 
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court of appeals decisions which indicate a judicial willingness 
to rethink the exception's balance between protecting critical 
government actkit) and redressing injury to citizens. 

I. T H E  DISCRETIOKARY FUNCTION 
EXCEPTION 

Commentators have traced capabl) the limited legislative 
history of section 2680(a).'O The most frequenrl) cited piece of 
legislative historv stated a desire to prment suits for damages 
resulting from activities such as nonnegligent flood control or 
irrigation projects or from authorized regulator) actisit) of 
the Federal T r a d e  Commission, Securities and  Exchange 
Commission or the Treasur) Department even If negligence 
was alleged. However, "the common law torts" of such agency 
emplorees could be compensable under the Act." While Con- 
gress may have felt it s-ai providing some guidance, i t  was evi- 
dent that the federal courts would write the histor) of the dis- 
cretionary function exception.'2 

\Chen re\ies-ing the activities of 1946 three decades later, 
one must recognize that the FTCA moved the federal gov- 
ernment to a position of leadership in goiernmental tort com- 
pensation Mast states a n d  lesser organs of government 
shielded their activities with the defense of absolute immunity 
or with unnorkable distinctions betseen governmental and 
proprietary  function^.'^ B) removing these obstacles to recor- 
ery, Congress made tort recmer) from the United States far 
more satisfactory than from the lesser gawrnmental  entities. 

T h e  mmal discretionary function cases provided limited 
anal)sis of the p r o ~ i s i o n . ' ~  Significant anal!iis and controversy 
~~~~~ 

I '  H R RIP Yo 2245 77th Cone 2d Sess 10 (1954)  c m d  I" L l ~ ~ s o n .  m i l i a  
note I PC I 2 4 6  
' " T h e  terms 'discretionan function exception'' and reruon 2680(a)'  h111 bc 
uscd throughout rhir art1rle re r c f e r  to the dlrcreuonar,  f u n i l l o n  clause of $ec. 
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about section 2680(a) began uith Dolriiztr u L'nzird Stn t r r  
Dalehitr was the test case against the United States to detet- 
mine the existence of gmernment Iiabllm for the 1947 explo- 
sion that destrmed half of Texas Lit,. Texas The facti of the 
case h a i e  been well detailed elsei<here.lh I n  brief. d l m m t  
8,500 plaintiffs brought claims totalling S200 million after 
much of Texas Citk u a i  deitroied a h e n  t ~ i u  ships loaded wxh 
fertilizer-grade a k o n i u m  mirare ( F G A S )  exploded The 
FGAS was produced as parr af [he European I-etonitrucrian 
program after the Second \$'odd !Car The major a l l e g a t ~ ~ n s  
of goLernment negligence m\ol\ed improper manofacrure. 
bagging. and shipment of the FG.4S b\ the 4 r m t  and im- 

a n  funicinn" d e l r n s e  Some 

fuvnd that the mpurmnic a i  the European Aid P r a ~ r s m  might ha 

4 
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The Supreme Court affirmrd the denial of gmernment ha- 
bilm isithoot revie*mg the district courr's findings of negli- 
gence. I t  found the FTCh nas passed to recompense far "the 
ordinan common-Ian torts" but not claims ' honeier  negli- 
gentl\ caused. that affected the gu\ernmental funcrionr." I "  

HaLing found the gmernment actions to hare been dircre- 
tmnari functions for  purposes of section 2680(a). the Court 
held it "unnecessarr" to decide "preciseh \ \here discretion 
ends " Arsuredli it 

includes more than rhe muation of programs and a<- 
tnititi It also includes determinations made by execu-  
n ~ e s  or administrators ~n esrablishing plans, rpecifica. 
tionr 0 1  schedules of operarims \\here there 1s room for 
policr judgrnrnt and decision the re  LS discretion. I t  
neceSbarili fol low rhat acts of subordinates in carrim 
OUL rhe o&rationi of ewernment ~n accordance iiirh o f  
ficial d&tionr canno; be actionable 

Turning to the facts of the case the Court found protected 
discretion !$as clearlb InLolred in "the cabinet-le\el deciiion to 
uistitute the ferrilirer export program" or in the decision to 
require no further ''experimentation with the FGAS ' " Spe- 
cific acts of negligence in manufacturing. bagging. labeling 
and shipping were prorecred because the, nere  carried out b> 
subord ina tes  i n  accordance  x i t h  official  directives of 
 superior^.^' In  the most memorable phrase of the case. all de- 
cisions in to lwd vere  "respaniiblt made at a planning rather 
than operarional le\el." €inall\ a m  Coair Guard negligence 
was protecred because of the generalli diicrerionar) nature af 

~ ~~~~~~~~~~~~ ~~ ~~~~ - ~ ~~~ ~ ~~ 

" id  .,I 34-40 
" ' I d  a t 4 2  
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public health and safer! iegulationr and the nonex i s tmic  of 
analogous prna te  h a b h ~ ~ . ~ ~  

J L I S I L C ~ S  Jackson. Black and Fmnhfurter dissented The, 
found ample negligence "bi those in charge ut detail" and no  
eiidencr that  d e c ~ o n  makers had i n  fact r a k n  a calculated 
r isk  ji T h e  c l ~ s e n t e r i  rejected t h e  'planning iersus opcra- 
tional diirincrwn of the rnajont\ .  Instead thri disringiiiihetl 
between "policr decisions of.a regulatori o r  goLernmental na- 
tu1e" and  acts dealing " o d \  t i l th  the housekeep 
frrlel-al a c t t \ ~ t ~ s , ' '  j 6  Thc formur shoiild br proper1 
b\ the dircretionan function exception. r h e  latte 
man \  of rhc acts ~n Dalihitr. should not be imniuni 

Commentators hd\e  genrralh sided i>ith the minorit). Pro- 
fessor James opposed the protection of "non-political" J u d e  
rnents implied b, the  decision a n d  suggested repea l  of 
2680(a).?' Professor Peck deplored rhr l d i l  of deai cuniie(- 
tion betr\een rhs negligrnt airs and the grnernment  pol^\ al- 
legedli being protected \Ir J a t i o n  found 1 1 1 ~  planning- 
operational distinction unhelpful and fa l l  
exception to situations >ihcre ' t h e  discre 
habe a close afiinit) tc> [he businris of g 
eriiment " >'' Professor Mathcas also did 
at  the eyception and favored a limitation to discretion "a- 
thorired b i  the Constitution ni organic statute of the agetic\ 
iniulr  ed.' ?'' 

Deipite the merits o f  [he cntiial comment.  D o l ~ h z t i  I S  n o [  
indefensible from the 1933 prrspecti\e. I n  retIoipect t h r ~ ~  
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factors stand out. F m t ,  government negligence in the case IS 
debatable. Although the dmrrict court found ample negligence 
on the part of the Government the Supreme Court majorin,  
nhile purporting to accept the findings helox and decide the 
case on the diicrerionarr function exception, seemed per- 
suaded that government emplqees  and officials had exercised 
the care of reasonable men. T h e  need for further combustibil- 
ity tests on  the FG.W 1s an example. The  Court ahserved thar 
the manufacturers relied on the satisfactor) experience of the 
Tennessee Vallet Authoritr with FGAX "Obviously, ha\ing 
manufactured and shipped the cammadit) FGAN for more 
than three )ears nithout m e n  minor accidents, the need fa r  
further experimentanon *as a matter of discretion." 31 T h e  
Court might ha \e  added "and iieight) evidence thar goxern- 
ment emplmees had not been negligent." I n  the following 
paragraph of the Dalrhtte opinion, the Court  stressed the 
compliance with the plan drafted br the Field Director of 
Ammunition Plants relving on the TVA and prilate enterprise 
experience. Again, negligence and  discretion language are 
both present. I n  conclusion, the Court summarized: 

The entireti o f  rhe eiidence compels rhe view thar 
FGAN was a material char former experience showed 
could be handled safelu in the manner II x a i  handled 
here. E ~ e n  nou, no one'har suggested rhe rhe ignirion of 
FGAK was anvrhmg but a complex result of the mteract- 
m g  facrors of mass. hear. pressure and c a m p o ~ m o n . ~ ~  

T h e  majorit, found ''serious room for speculation" that negli- 
gence b\ the French Council, longshoremen and staff-not 
government emplo,ees--itarted the Initial fire.34 I n  brief, one 
leaves the majorit! opinion convinced that fi\e members of 
the Court might hate decided for the Government on  negli- 
gence grounds If no discretionarv function exception had 
been present 

The  second factor justifling the Dniuhttt decision was the 
sheer magnitude of the disaster. Justice Jackson's scornful dii- 
sent remarked thar the majorit) had revised "The King can do  
no  wrong'' Io "The King can do  onl, little wrongs " 3s while 
~~ ~ ~~ ~~~ 

j' Portion3 of  the district court o p ~ n > o n  are appended  at 346  U S  
(19691 
# ' I d  S l  38 
a a I d  ill 42 
" I d  a t 4 1  
d s l d  at 60 

15,  45-47 
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pungent this obienation 15 unfair The Court rhimld piup- 
erl) ha \e  ashed \>hat congressional intent i i as  cimcerning 
United Sratei hahilit> to, mass disaster. Certainl\ ,  p ro~is ioni  
of the FTCA e i~dence  legiilatne intent to confine liabdit) for 
mass disaster Combat actwin claims. one SOUTCC of masine 
habiliti, are T h e  suggested exemption far gorern- 
men1 iegulator) acts and cnil  work5 projects immunired trio 
other potentiall) high liabiliti aiti\ities.3i Piocedurallx. the 
hct ' s  limitation on  attornmi' fees.jS har of punitire damagss.l' 
and prohibition ofjur! trials 'I' midenied cau tmn  far the tax- 
p a ~ e r  dollar. 

The  third factor supporting the Dnluhtt< holding vas  thc 
FGAS piogram's connection nith the Luropean reco\er\ prw 
gram. The  majont, noted that smeral of the challenged acts 
iiuuld haxe delated the d e h i e n  or increased the cost o f f e r -  
t i l ira had the) been done ds plaintiffs suggested Illustratne 
of rhis position is the discussion of coating the fertilirer against 
narer absorption. '.%I stake i tas  no mere matter of taste' am- 
monium nitrate \ \hen wet. cakes and LS difficulr to spread on  
fields as a fert i l izr .  So the conudcrations chat dictated the de- 
CISIUIIS uere crucial ones. in\ol\ing the feasibilitv ot rhe prw 
gram itself . ''*I From the gmernment I standpoint rhe tim- 
ing u a i  perfect The  time bettieen 1 9 4 i  (the date of the diiai- 
ter) and 1953 (the date of rhe decision) was short enough for 
the crises of post-war reconstruction to be memorable Yet i n  
the elapsed inteival.  the success of rhe Marshall Plan and  
other elements of porr-har reconirrucrion had become I e- 
corded histor,. 

The  gmernment response to Dnlr / i i t r  i \ a i  legislatire relief 
Mhich recognized the  "compassmnate" responsibiliri of the 
Goiernmenr.iz h special ilaims commission ,\as created '' 
Houeier .  the aurhoriaarion proiided significant limits on  ex- 
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ceisiie government e x p ~ n s e . ~ '  T h e  legislative reaction to the 
Supreme Court opinion in Dalehzte can he read in two ways. 
From one perspectibe the special legislatiie relief r a s  an in- 
dignant rebuff to the Supreme Court's refusal to provide 
cornpensarion. However, there was no amendment or elimina- 
tion of the discretionar) function language in order to prelent 
further miscarriages of justice. On the other hand, [he Con- 
gress might ha\e found the Court's denial of responsibility to 
he proper on the facts of the case--an irnplicitjudnal derision 
to let Congress handle a mass disaster arguabh outside of the 
Art's purvien. Here again no remedial legislative action \\as 
taken he>ond the Texas Cit) relief hill. One obvious approach 
could ha\e been a recoier) limit on a single claim or on all 
claims arising out  of a common act of g m e r n m e n t  mis- 
feasance Indeed, in the nearly quarter centur) since Daiehzte 
Congress has not chosen to refine section 2680(a). 

T h e  Supreme Court has been no leis reluctant to reconsider 
the discretionary function exception. Yo decision since 1953 
has considered the meaning of section 2680(a) to the extent 
that Dalehita did. Honever, references to the section and in- 
terpretation of other provisions of the FTCA hate generally 
been thought to temper the harshness of Dnltktte for tort 
claimanri. 

plaintiffs tugboat ran 
aground in the Mississippi allegedlr due  to the failure of a 
Coast Guard l irht  Usme Dalehrte laneuare. the Court BC- 

In lndtan Towing v.  Cnzted 
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allegedl\ bi  sparks f rom a g o i e i n m r n t  rrairr. Plalnr t f f5  
claimed go\ernment emploree negligence in allonmg the flre 
to start and in failing to contr(~I and  stop 11 1 he di5rnct court 
found gorernrnenr negligrnce hur dismissed the act i  
hasis of language from Dali.hiii. that the FTCA "did n 
the normal rule that an  alleged failure or carelessnerc of pub- 
lic firemen does nor C X P I C  priiare airionable rights " The 
Supreme Courr rejecred the goiernmrnr ' i  argument that 
Cnited States hahilit\ should he rijui\alrnt to the Iiabilitx o f  2 
State of \Caihmgton municipal corporation and t e ~ r i t e d  the 
xenerablr municipal tort distinction bervem "proprierari '  
and "go\ernmental actions In  language nith import for rhr 
cont inuing  ia l id i t i  of the  D a l i h t i r  decision the  C o u r t  
conr,nued: 

It ma\  he that I I  i s  ' nmc l  and unpirirdentrd' t o  holrl 
the Cnired Srater accounrahlt. f u r  the negligence ol IN 
firefiehrers. bur the r e r i  ~ i i rnose  of the Turr Cla ims  4ir  
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the Tor t  Claims . ic t .  .Ansuering suggestions that i t s  ruling 
might hamper significant gmernment policies, the Court re- 
flected on the familiar tort elements ~ n r o l i e d  in most prisoner 
cases and ohsened that the cliscretmnar? function exception 
\ \ o d d  preterit encroachment on legitimate areas of correc- 
tions officer control. 

The  Court's most x c e n r  opportunit\ IO refine the discre- 
t ionan function exception came 111 Laird I S r l r n ~ . ' ~  .At issue 
\,as .kr Force l iabhn for sonic boom damage The court of 
appeals had rejected the discretionar! funcrion defense, not- 
ing that .Air Force regulations required "maximum protection 
for cirilian communities." The  circuit court distinguished 
D&hifr as in loking  no  likelihood of harm: in .Ydms, "the in- 
ahdm to pieient a deliberaid\ released destructire force fiom 
causing harm . . pro\,des an  appropriate limit to the discre- 
tionari function exception i4 T h e  court  also found that 
plaintiff could hold the Government liable ahsalutel~ for 11s 

conduct of an ultrahazardous a r t i \m 
T h e  Supreme Court  re \e r red  a n  the absolute Iiabilit) 

ground.jj  Having so decided the case. the Court stated that  i t  
vas "onnecessarr to treat" the discretionan function holding. 
Earlier iii the opinion. the Court had reflected on  the legisla- 
tile relief erentuallL granted the Texas 
Court remarked, "Both b\ reason of itari 
of Congress' failure to make an! i tatuton 
re\ieiiing the subject. we regard the principle enunciated in 
Dnldufr a i  controlling here " Khile directed to the strict lia- 
hilit) issue, the language of the 6-2 decision ma) be suggestive 
o n  the discretimar\ function issue as w l l .  

Predicting the direction the Supreme Court  might take In a 
further examination of the discretionary function exception is 
difficult. None of the present Court members was a part, to 
the Dolehiir decision. The  t ia r ren  Court decisions generall, 
expanded the imerage  of the Tort  Claims Art i n  line with LIS 
remedial objectives Indian Toiiing and R q o n i e r  rejected Jus-  
~~~~ ~ ~ ~ ~ ~ ~ ~ . ~ ~~~ ~ ~ ~ ~ 

06 L S 7 9 7  r19i21 

I ~ C I '  forbade abmluie liabilicr T h e  C o u r t s  holding has 

11 
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rice Jackson i fear that rhe . k t  ~ o u l d  be limited to routinr and 
inexpennie  torts. Hatnh l i~  and .Wuni: rejected automatic iiir 
of the ekreprmi n her? disruption of Ian enforcement duties 
might he mtolxrd. BI  contrast. rhrec Burger Court derisions, 
Velnrs.  Vnrtun' S t n f i i  i' L o p u  '' and 1.nTtt'd Statii I , .  Orlunns'" 
hate supported gmei niiient arguments ic,r a strict C O ~ S ~ T ~ C -  

:loti of rhe .Act O\ciall howexer. the dtcisiuns h a \ e  been ~ O O  

f m  and too facruall\ u n q u e  ru determine Supreme Court re- 
sponse to a m  particular d l r r re tmar \  funcrlon case. 

Greater predictive iertaintr  15 pro\ided h\ a subsranrial 
hod, of Ioicer court disrretianarr funct ion cases decided be- 
fore and airer DaliJhitc'. \ \ h h  courts I n \ c  regularb despaired 
of the imprecision of secrion 268O(al j" the! ha \e  decided 
cases I n  some areas the, ha!? supplied icasonahlr predictable 
standards. In  others. the) ha le  a: least proiided guidelines tor 
claimants. Acriiiries iiniilar io familiar pritare sector t o m  ha le  
consiitentlr been held not Immunized bx thr discrctionan 
tunction eiception Go, ernmental  negligence 111 motor \ehiclr 
drirmg.6" building or propern maintenance and medical 
pracrire 6?  1s not pl-muted b) t h e  discretionan funct ion e\- 
c e p r m ~ .  Anurher l ine of cases has  s o r t m e d  go\ernment Ilabll- 
LII  for negligence in the ploring and ground control of air- 

12 
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Several areas have been consistenth protected b) the excep- 
tion Most notable are gmernment flood control. irrigation 
and  public land  project^.^' and regulator\ and licensing a c t w  

Uniquelr militar) acti \ i t ies,66 lax\ enforcement ac- 
tivities 8’ and matters of foreign relations have also received 
section 2680(a) protection. Government contracting has been 
similarl) Two often litigated areas in which the 
cases d i i e q e  involxe sonic boom damaRe io and suits for fail- 

mom > United Stares. 226 F 2d 819 (8rh Cir 19561 Laitern Air 
rust. 2 2 1  F 26 62 ID C Lir 1955) Violation of P Fcdcrsl  Aria- 

board Coait L ine ,  United Stares. 473 F 2d 714 (5th Cir 19751 (drainage di tch) .  
United Srarer v Hunsucker.  311 F 2d  96 (9Lh C i r  1962) (drainage diwh) 
I’ Prluman I S m h  404 F 2d 335 f2d Clr 1958) (Coast G u a r d  radlo l t renrci  

Ins C o  , Disrr icr  of Columbia 3 5 3  F Supp 1249 iD D C 1975) (riot control). 
Srhuberr I Unired Staxel, 246 F Supp  170 IS D TPX 19651 (let ~ n g i n c  te i rmg),  
Barrholomae Corp. t Lnired States. 133 F Supp 631 IS D Cal 19551 ( s t o m ~  
bomb cesung),  Barroll 1 Lni t rd  Srater IS5 F Supp 441 (D hld 19531 (arcilleri 

15 
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ure to c a r  fot gwcrnment psiihiatiic patients." 
Since Dalihiit,  [ l ip  use of "planning' \cisus "operational' 

language has been frequent ~n the loner court This  
l e \ e l i  of discretion" argument states that the decision to 

undertake an  artiTitr i s  dincretionar). Hone\er .  the tuning 
o u t  of details once the decision LS leached 1s considered 
niinistcrial and unprotected Rarel\ has this distinction been 
anal\ticall> helpful in guiding a court  in a close case Often 
the rationale allor<s a couit to m ~ t l i e  the executiie branch 
nhile a*arding the plaintiff his damages The  iourts rccog- 
n m  the difficult go\ernmental judgments that precede de- 
cision to set a flight record. build a building. t n  a nea  t h e o n  
of ininate rehabilitatiun. or reacti\atr a militari installation 
These a re  clearh protected judgments. Quite probabli, 100. 
the court uould find the Goiernment m e d  no d u n  to  the 
claimant or hieached no standard , i f  care 111 i t s  broad d e w  

al mplementarion of rhe planners' decision. and a i  such 
should be compensated. 

The presence of a statute or regulation guiding goiern-  
inent aciion has been another factor strongl\ influencing the 

Lnired Stare5 2 2 6  F 2 

14 
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loxer courts. Ai in pre-Dalrhzte the Gmernment has 
been most succesiiul in asserting section 2680(a) when its at- 
torne\s can m i n t  to a statute mantine discretmnarv O O M C T  to 

0 0  

a government agent\." B\ the xords  of 
an abuse of discretion will not make the 

the exception even 
gmernment liable. 

Compliance with a mandatory statute or  regulation has also 
been a factor In finding the acti\it) discretmnary.'5 T h e  mi- 
tral provision of section 2680(a) makes clear that courts are 
not to use the FTCA to review the wisdom of government 
regulatians.'i BY contrast, plaintiffs hare  been most success- 
ful when the) can show that gorernment employees have vio- 
lated a mandator) directive." Hatahlq reflects Supreme 
Court approial  of this interpretation.'8 

A final factor is the presence a i  other government de- 
fenses. Eben though the plaintiff may persuade the court that 
the gaxernment's act iias nondiscretionan, recover) can be 
denied for  a number of reasons. Plaintiffs have seen their 
cases fail for lack of gorernment duty,'Y lack a i  breach (neg- 
ligence),sO lack of cantrtbutory negligence,s2 vio- 
7 ,  s e i  note I 4  i u p n  

~~ ~ 

Daiir , F D I C ,  369 F Supp 2 7 7  LD Colo 19541 Yenberg \ Federal Sa\ .% 
Loan,  317 6 Supp 1104 (N D 111 1970) 
/ a  Abraham > United Staren. 461 F 2d 881 (5th Cir 1972).  \ \emstein I United 
Slates .  244 F 2d 68 13d Cir 19571 

( P T I O T  pracrice i iolatedl 
'I Hatahlei  \ Lniied S n t e s ,  311 U 5 153 lI9161 
li United Stater Y D e c a m p .  478 F 2d 1188 (9th Clr 19731, Blaber \ Lniied 
States 332 F 2d 629 (2d Cir. 19641, Mahler , United Statel .  306 F 2d 713 (3d 
Car 1962j,  Weinstein 1 Cnited States, 244 F 2 d  68 (Sd Cir 1957). Daris t FDIC. 
369 F Supp 277 ID Colo. 19741. Lnired State8 1 Delta Indui  , 2 5 1  F .  Supp 934 
(h D Ohio 19661 hrrtrheiter F i x  I n s  1 Farrell'r Dock. 112 F Supp.  97 ( D  

15 
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latiun of  the itatute of limitations * I  a n d  tailul-e t o  a\r,id 
other section 2680 exceptions O *  T h e  presenic of other de- 
fenses ma) c u l m  a court'\ approach to a discretionan fun'. 
tion issue. Certainlt I t  suggests that the rx iepr im I S  not a i  
critical as goiernment hriefi i<ould sriggeit 

11. T H E  C H A S G I S G  \IE,\SIh'GS OF DISCKETIOS 
I n  \ I C A  of the limited legi i lat i \e hisron mi thr "discrerionnr! 

function" exception and prior judicial Inrerprerarion of discre- 
t ionan actions in othvr fields. i t  is a fair assumption that 
gress intended the courts to draa  on precedentr f r o m  ti  
fields in giving cuntent  t o  the Torr Claimr - \ i t  J a \ i o n  ii and 
others " haic  recognized mandamus actions against puhlii of- 
ficials. torr suits against states and rnunicipaliries. and [ o n  suits 
against Indiiidual goiernment officers a i  three antecedents tc 
the "discretionan functiun" language of 268O(a) To be sure. 
different polic\ objectibes might gwern  a mandamus action. a 
damaee action aeainit a ewernment entit,. and a damaee ac- 

of the Tort  Claims ;\ct 
If the C O U T I ~  are to look tu the meaning u t  "discrerionai-\'' 111 

ather contexts. at is necessan tu rtrugnirr  the changes that 
hate occurred since lY46 in  such dctiom I n  general, the 30 
>ears s n c e  enactment of the F T L i  hdir i*uneied  a cutrhng 
ana\ of imniunr official d m w t w n  
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A. .\-IASDAAfVS ACTIOSS 
Tradirionallr the mandamus action ailoaed a court to rom- 

pel action h i  goiernment officials in certain limited circum- 
stances. T h e  drafteis of qection 2680(a) uould h a l e  been 
familiar 1,ith the Supreme Court's language in li'dbur 1 ' .  L-mtcd 
Statri er wl. Xadrir: 

Mandamui I S  emplayed ro compel  the performance.  
%hen  refused of a ministerial dut,. this heme its  chief 
use I t  LI also emploied to coinpel acuon, uhen  refused. 
i n  maitera m ~ o l i i n g  udgment and discretion, hut not to 
direct the exercise o?judgmcnr or discretion in n parricu- 
lar u a i . .  . . I '  

h ministerial dun xas one "so plaid) prescribed as to be free 
from doubt and equivalent to a positixe command " Where [he 
d u n  depended on  a statute "the construction of hhich is not 
f r e t  f rom doubt" mandamus  n a s  not considered appra-  
p r i a k n n  Later cases falloiied the Supreme Court's interpreta- 
tion h! defining the prerequisites for mandamus as ( 1 )  a clear 
right in the plaintiff to the relief sought, (2 )  a clear d u n  on 
the part of the defendant to pro\ide the relief. and ( 3 )  the 
absence of another adequate remed>.6q 

The  federal courts possess jurisdiction to hear suits for re- 
lief "in the nature of mandamus" against federal officers and 
agencies Prior to the passage of that statute, the 1962 Man- 
damus and l'enue Act." the Justice Department attempted 
without succcss IO require a showing of "a ministerial duti  
oaed to the plainnff under a Ian of the United States"Y2 
Nexrrtheless. i t  v a s  prohahli assumed that the jurisdictional 
language of section 1361 rould  be interpreted according to 
traditional m a n d a m u  rules. 

Commenra tor i  h a \ e  been  critical of the  ministerial-  
discretimar) distmction."3 The) carrectlv find the distinction 

17 
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unhelpful \loreoicr, (he, have regarded it a i  pri 
ondeinable limit on  judicial rmieic of the actions 

-4s a possible icsult, federal courts in re 
h a ~ e  giren an  expansi\e meaning to both section 1361 and 
requests for mandamus relief on  the merits. 

Bunwtt 1 ,  Talson 'I5 is dluirratne of judicial willingness t o  re- 
wen seeming17 
At  issue there was the legalit! of ciiilian an t i - ra r  leafleting at 
Fort Bragg. North Carolina. E\identl\ rel\ing a n  broad lan- 
guage in an earlier Supreme Court decision."R the Fort Bragg 
Post Commander denied the indniduals permission to diitrib- 
ute their material on  port The  leafleteerr then sued the post 
commander to rnjain his prohibition. The> iiiroked the juris- 
diction of the court under settion 1361. 4 s  the amon iiai pro- 
ceeding, the Supreme Court in an  unargued per curiam opin- 
ion. I'nztrd Statti 1'  Flui~8ur,~' rmel-sed n criminal conTiction in- 
~ o l b i n g  similar leafleting activities on first  a m e n d m e n t  
grounds. A m a p i t '  of thr Fourth Circuit found that F l m u r  
had resolved the constitutional issue and remmed an \  diicre- 
tion from the Port Commander to denr access to the public 
areas of Fort Bragg and found mandamus jurisdiction. Judge 
Widenel- in dissent found neither a clear right on the part of 
the leaflereeri nor a clear d u n  on  the part of the Posr Com- 
mander. He noted that the Commander acted prior to the 
Flon'er decision and that significant factual differences betiieen 
Fort Bragg and Fort Sam Houston. where F l o ~ e r  \ ids  ar- 
rested. left substantial room for command disi~etion. 

discretionar,"judgments under section 1361 

I S  
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.Mattpm v .  Weznburgrr '9' is even more explicit in rejecting 
traditional mandamus presumptions. Plaintiffs raised pro- 
cedural due  process arguments against Social Securit> prac- 
tices for recouping benefit overpaiments. Plaintiffs claimed 
the Supreme Court decision In Goldbrrg a. Kell) liu clearly re- 
solved the issue in their f a o r .  T h e  Third Circuit noted that 
Goldberg was at least arguabli controlling and obsened that 
the instant case presented "complex constitutional issues xhich 
ha \e  not yet been definitireli settled.'' l o o  Sonetheless the 
court found that a resolution of the constitutional issue faror- 
able to plainnff would create "a bmding, nondiscretmnary 
duty to provide a pre-recoupment oral hearing." '01 Man- 
damus jurisdiction was sustained and plaintiffs' contentions on 
the merits were upheld.'"* In  Holmes 0.  Cntted States Board o/ 
Parole ln3 a federal prisoner challenged the failure to provide 
procedural due process before classifjing him as a "spec~al of- 
fender." T h e  Seventh Circuit rejected the gmernment's claim 
that mandamus \cas inappropriate to litigare  complex con- 
stitutional LSSUCS." T h e  circuit court both sustained jurisdiction 
under section 1361 and upheld most of the district court's 
mandatory and declantory relief. T h e  court observed, ''in 
cases charging a violation of constitutional rights, mandamus 
should be construed liberally " 

the Court of Appeals for 
the District of Columbia Circuit sustained a federal civil senice 
plaintiffs challenge to a violation of an "equal pa\ for equal 
 work^ siatute. In discussing the mandamus requirements t h e  
court rejected the theon  that "the need for a court to construe 
the statutory provision which forms the basis of the action is a 
bar to the rerned) of mandamus."1uh The  court found the Ciril 

In Haneke i'. Secrrlar) o/ HEN' 

* l  319 F 2 d  150 13d Cir 19751 
" 0  397 L s 254 (1970) 
loo V a r r e r n  \ Ueinhe rge r  319 F 2d 150 I56 (3d Cir 1975) 
I n >  ,A ". 1 i c  

1 1  I. j l "  

l o b  In a nmllar helfare henelit demal m n i e ~ L  Judge  Friendli candidli nored 
'G ran ted  that  II ma* he douhclul xherhcr Longrcir intended B 1361 t o  r v e r  
n I u a L i o m  of this sort, t h e  language 13 i u f f l i i m t l L  hro rd  to d o  80 " Frail  \ 

Ueinhe rge r .  515 F 2d 5 7  62 L2d Cir 19751 S I P  d m  Plat" \ Roudehuih 397 F 
Supp 1295 ID Md 19751 Uiihtgan Head Start Dirrrfor \ Bul i  397 F Supp 
1124 D l l i c h  1975) 
lya 8 4 1  F 2d 1243 l i r h  Cir 19761 
' " ' I d  at 1 2 4 9  

loaid a t  1297 n 16 
535 F 2 d  1291 ID C Clr 19361 

19 
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Service Cmnmirrion's regulation did not  compl) !$irh i t s  statui- 
o n  d u n  and ordered reliet granted [o the plainrift. 

A second recognition of broader scope for mandainui has 
come in the abuse of discrerim area h leading case is  Vnitrd 
States tx rrl. Srhopnbrun D Cornrnandzng Ofl~rur."'~ There a mill- 
t a n  reservist sought cancellation of orders to actire dutr  on  
the grounds of hardship. The  relief \cas denied hi the .Arm\ 
and the resenist  petitioned the disrrict court for a writ of 
habeas corpus. T h e  Second Circuit held the petition could 
properh he treated ai one requesting mandamus. Despite its 
finding that the applicable militan regulations rlearlr left dis- 
cretion in the decision maker and i t s  admission that the legisla- 
t l i e  histon of settmn 1361 shoard the statute icas not I ~ I -  
tended to direct discretion. the Second Circuit recognized that 
the official ' conduct mar. h a r e  gone so far he\ond an i  rational 
exercise of discretion as to call for mandanius even when the 
action is within the letter of the authorit) granted." I O c  Relief 
was denied on  rhe merits when no  abuse a i  discretion nas  
found. Later cases hale adopted the abuse of discretion rtand- 
ard although the! hare qpicall) denied relief. 'o~ 

T h e  nillingness of courts to expand mandamus has substan- 
t d l )  undercut the urilit) of the old "ministerial-discretlonari" 
[est. Furrhei Interpretation of mandamus IS uncertain in light 
of the passage of Public Law 94-574 in October 19 i6 .  The act 
removes sorereign immunirv as a bar tojudicial re\iex of fed- 
eral administratire actions and eliminates the $10.000 amount 
in contro\ers\ requirement 11'' for certain suits against the 
g m e r n m e n t .  T h e  i ta ru tor i  purpose 1s to encourage and 
rationalize judicial re\iew for the wrongs commitred b\ federal 
agencies."' I r  m a \  be expected that the act  wi l l  ir imu- 
late jud ic ia l  rev lev  of m a t t e r s  p r e \ i o u s l i  r e g a r d e d  a s  
unreviei\ahle. 

Considerations in a mandamus case and an action under the 
Federal Tot t  Claims k t  mal differ. Honeier.  the greater in- 
trusion on the uorkings of gaiernment x ~ d 1  Ilkel\ he m the 

~~ ~~ ~~~~~~ ~~ ~~~~~ ~ ~ ~ ~ ~~~ ~ ~ 

403 F 2d 3 i l  Ild Cir 19681 
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mandamus area. There the court decision compels a change in 
performance of duties. T h e  post commander must admit leaf- 
leteers. T h e  Social Secunti  Administration must restructure 
its henefit recoupment program T h e  parole hoard must add 
additional procedural protections. BI  contrast, under  the 
FTCA there IS a one time, after the fact payment that does not 
touch the pocket of the responsible official and mav scarcely 
he noted b) the goternment agency. 

B .  STATE AAVD M L S I C I P A L  TORTS 
4 second line of FTCA "discretionar) function" precedent 

\$as drawn from tort actions against state governments and 
municipal entities. Although J z ~ s o n  has noted that prior to 
1946 actions for the design af public xorks  and for improper 
performance of regulator? activiq b) state and local officials 
were treated as immune matters of discretion,"z the distinc- 
tion hetxeen discretionary and mimitenil  acts xar of limited 
significance in deciding issues of government tort liabilitv. 
States \ e r e  generallr immune from liability on sovereign im- 
munit)  ground^."^ This Xenerahle doctrine provided an ahso- 
lure defense which obviated the need to inquire into the 
ministerial or discretionar) nature of the acnritg. 

Greater possihilit\ of recover, existed against lesser organs 
of government. Hotiever, municipal tort law turned on the 
distinction between "governmental" and  "propnetarv" ac- 
tivities 1 1 4  Governmental actkities encompassed a large varier\ 
of activities unique to government, done for the general wel- 
fare or nor inrohlng economic benefit. Tortious activity a m -  
ing out of a governmental function could nor give rise to liabil- 
it, B) contrast, proprieran activities were those analogous to 
prhate enterprise, particularh ones generating revenue. A 
proprietar) a c t i r q  could gi\e rise to government 
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,\as for harm iaurcd b i  p o l i c ~  decisioni of t i l  
at\  manage] Discterinnar) ionriderarioni I 

declslo" concerning a p,opnerar\ act,<," "6 

In s u m m a n  the state and muniiipal to11 consideranon, of 
discretimar) aitiiit! prior to 1046 did add tu the ~nterpl-era- 
tion of the n e r  seition ?680(a). Houexer.  a n h  the enactment 

r e d  existing t h e w i c  of itair 
and municipal tort iiahilit 

ts and leg&tuirs ha ie  rei- 
e n t a t ~ r i '  CritiCisms of rhr 

go\.rmmental-pioprierarl distmitian I ! *  and  thc unfairness of 
broad gwernmenr mniumties. Currentli ,  
of rhe states h a \ e  h r  statute or p d i c i a l  dr 
general right tu sue go\ernnrent cntiticr 111 

has been t o  raise "discretiwan funcriun" issues i n  rrare cases 
~n thr  same f a i h m  as 1 n  FTCA cases ro s a  that police f m  
and educational personnel can subject the g o r r m m c n t  to lid- 

hilit> need not suggest that their m e n  i\rongful or neghgrnr 
act authorizes a reniedi 

Several state tort claims acts h a i e  b u r r w e d  langiiage almost 
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identical LO that of section 2680(a).lzu Others ha \e  provided 
bariants or added spec& exceptions for liabilin arising 
from discretionan actiiit\. P rmmons  of state law recognize 
immunity for hiensing actnit \  . 1 2 2  propert\ ~ n s p e c t i o n , ' ~ ~  
prison escapes,12i failure to provide police protection.12' and 
failure to provide supenision of recreational areas.1ZR 

Those iratei bihich ha\e not enacted a tort clanns act face 
similar decisions ~n deilding when garern inent  conduct 
should subject the state to liabiln\ for damages. S o t  surpris- 
mgl), opinions in mans state and local tort cases hare relied 
o n  the alder federa l  d i scre t imar)  function precedents.  
Planning operational the "subsequent negli- 
genre" test,'28 and \ialatianr of statute or regulation ha \e  
helped decide state cases. 

A fen courts. hove\er,  ha t?  been i\illing to take a more 
searching look at discretionan claims. Several attitudes haxe 
been rho!\" Initiall\ there is a willingness to recognize the 
imprecision of the term "discrerionarv." 1311 Uext, courts hare 
~~ ~ 

23 
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demanded a shoving that  t h e  discretion inxolred matters of 
basic goiernmentai pollit ' 3 1  This test appears to reject treat- 
m g  e i m  planning function as a matter of potei ted discre- 
tion 

A furthei ~ u d i r i d l  approach has been to icquire that thr dis- 
cretionan decisions airertrd after the fact as defenses I O  a 
laxsuit n e r e  actuallv made before the action b\ the gorrm- 
men1 I n  the vards  af the California Suprrme 
Court: 

h c i r n d i n g l i .  IO be cr i t i t led tu irnrnuniti the E L ~ I ~  n i u ~  

der a considered decision 

A final factor has been a suggestion that discretion might he 

24 
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a n  activitv, Justice Denecke of the Oregon Supreme Court oh- 
served that a ' road designed so that it ended at the edge of a 
cliff' could gire rise to designer I i a b i l i t ~ . ~ ~ '  

concerning the Iiabiliw 
of states and municipalities has stressed a more searching rim 
of discretionary Immunm M hirh will generally broaden op- 
portunities for recoierr.  State court cases may be expected to 
influence interpretation of the dircrerionar) function excep- 
t ion to the  FTCA Certainly the  liability of states a n d  
municipalities is more closelr analogous to federal government 
liabilq than mandamus actions or actions against indnidual 
gmernment officers. In  both areas failures of the governmen- 
tal process are corrected by after the fact payments out af 
governmental fundi.  

Judicial and scholarl) comment 

C.  PUBLIC OFFICIAL LIABILITY 
T h e  third antecedent of the federal discrenonary function 

exception IS the treatment o f  discretion in damage S U I I S  
against public officials. In 1946 a rough tripartite system of 
responsibility obtained. Judger,  legislators and certain high 
government officials a e r e  absolutely immune from tort liabil- 
ity for actions in the broad scope of their Their con- 
duct was protected regardless of bad faith or corrupt motive. 
Other government officers and emplorees were immune for 
discretionary acts if d o n e  honestly and  in goad faith. 'S8 
Ministerial  acts o f  l o v e r  officials a n d  employees were 
unprotected 1 3 8  

As h i t h  the  g o i e r n m e n t a l - p r o p n e t = ~ ,  dist inction the  
cateeories \\ere ne ie r  D ~ ~ C ~ S C .  nor could the\ DroDerh be 
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Professors Harper and James noted the fundamental dilemma 
of  a m  suit against the individual officer: 

M'hene%er siiit IS brought a amst an indiwdual officer 
the Court must consider 1 % ~  practical effects of Iiabil- 

i t \  and make a value Judgment berr\een the social and 
mdi\idual benefit From corn enration to rhe iictirn to- 
gerhei *Irh the itholesome J rer rence  of official e&ss. 
on one hand. and. on the other hand.  the e \ d s  that  
would floir from inhibiting courageous and independrnr 
official acts and deterring responsible cimens from en-  
rering public life 

The  courts ha\e recognized these problems in the lair three 
decades as the\ ha\e subjected defendants' claims af nonac- 
tionable e m p b e e  discretion to greater scrutin) Although the 
changes in rhe la,, have been great. trends hale not been con- 
sistent or coordinated. Severtheleis several can he identified. 

Flrsr, large pOrliOnS of individual officer liabilitr ha ie  been 
federalized under the Civil Rights Act Since the Supreme 
Court decided .Monror 1 ' .  P a p 1 1 3  in 1961, traditional inren- 
tional tort actions against state and local officials have increas- 
ingly been denominated actions to redress deprirations of  
consotutmnal rights committed under color of stare law Suits 
broughr under 1 2  U S.C S 1983 offer plaintiffs damages and 
injunctiie relief in addinon to access to federal C O L I T I ~ .  T h e  
emergence of chis federal remedy has been the major de- 
velopment in public officer aicountahilit~ arer the last decade 
B w r m  G Six lhrcot ic i  has created a similar potential 
for acrions against federal 
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Second, the development of the right to sue governmental 
entities ~n tort has diminished the need to sue individual offi- 
cers. Tlhere a direct action against the gmernment  exists, 
claimants usually are not concerned with suing the mdiridual 
emp1oyee-tortfeasor.lq6 In  some cases, suit against the mdi- 
vidual officer or emplotee mal he forbidden."' A second ap- 
proach is to indemmf) the government official out of public 
funds or through prkate insurance.'+B Thus,  men though the 
official IS a part) to the litigation, he need not pay an eventual 
judgment. These trends appear most i ce l l  developed in the 
negligent tort areas. Greater uncertamt) exists when Inten- 
tional t o m  and deprivations of constitutional rights are in- 
\ ~ l r e d . ' ~ ~  Kmetheless, the trend in recent decades has been 
to recognize and correct the deleterious effects of recover) 
against individual government officials.1,5" 

Post-1946 judicial decisions dealing with the exercise of dis- 
cretion hv public officials hate folloiied several tracks SeLeral 
decisions ha\e granted the official absolute immunit, from 
damages In section 1983 actions. This i m m u n q  exists even 
though malice can he shown Pierron u.  Ray'5' incorporated an 
absolute judicial immunit\ into federal c iv i l  rights cases. Ten- 

Stares P right of  indemniri against a negligent emploree Gilman, L'nired Stares, 
347 L 5 507 1 1 9 x  
" - S i r  28 U 5 C 6 2679 (19701 (immunizing g a , c ~ n m e n t  driiers)  and Act of Ocr 
8 1976 Pub L No 94-464, 90 Stat 1961 (immunizing mi l i t i n  medical  person- 
" e l l  
' " 3  k DALL$ supra note 115. aL 514 L J A P F E .  iupro note 93 at  241 Valuable 
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n u )  i'. B r a n d h o w 1 5 '  Immunized legislators a n d  l w b l i l -  i 
P a r h i r n ~ n " ~  gaxe the same irnmunin to prr,ircurors pcr fo im-  
mg their proseiutorial duties 

qualified in imumt i  thar 
protects them from Iiabilit\ for damagri upon a 5hming of 
good faith and reasonableness. For some off ic ia ls .  rhc q i d  
ified immunitt appears to pi oiide greater prorection rhan 
prerinur mmuni t i  for r i m  nonnegligent For other 
officials. court drcisions cur short asierriuni of absolute m -  
muniti based on  their particular mru9 and rhr undoubtedlt 
discretionan nature af rhcir decisions."' 

sions. T h e  f m t  is rhe Srcond Circuit's consideratinn 

Other officials haxe been g i \ rn  

Three cases gibe the iecent f l a ~ o r  of official discret 

deemed diicretionari IVhile the court s p r k  of tire nondii-  
cretmnar) dutr of rnforcing the la i$.  11 recogniied that  the 
policeman's job IS filled uith rhr nced t u  exercise judgment 
and considered the issue to be ' $+hethe, or not federal officers 
performing police duries ,\arrant the prote~rion r i f  the m m u -  
nir i  defense "l,jv Haring held the\ did nor. the Second C,ircuit 
then proiided the federal agents I\ith the "gmd faith and rea- 
sonable belief' defense adapted for 1983 p u k e  tort suits in 
Pirrion u Ray "'I 

Tao >ears later the Supreme Cour t  decided S c h i w i  I' 

Rhodm The suit sought remveri  unde r  s r i r i o n  1'383 fm the 

. .  

cndilnri  in bath i c  
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\min is  and S U I \ I \ O I S  of the 1970 Sational Guard shootings at 
Kent State Unilersiti Joined as defendants \(ere the enlisted 
guardsmen, their commanders. the Adjutant General, and the 
G m r m o r  of the state T h e  President of Kent State L-nirersiti 
> ids  an additional defendant.  T h e  district court dismissed 
plaintiffs' complaint on  elexenth amendment grounds T h e  
C O U T ~  of appeals affirmed. adding rhe alternati\e ground of 
absolute mmuni t \ . lRZ T h e  Supreme Court found dismissal 
improper I n  discussing absolute executi\e ~ m m u n i n .  the  
Court found it appropriate to "take into account the functions 
and  responsibilities of these particular defendants in their 
capacities as officers of the state government. as riel1 as the 
purposes of 42 L S.C. § 1983."163 T h e  Court noted the Go\- 
ernar.  the university president and their chief subordinates 
had "options far more subtle than those made b! officials 
i,xh less responsibilir\."'6i T h e  Court found that a qualified 
mimunit) would he sufficient to protect these officials. De- 
fendants' discretion would he analtced according to "the cas t -  
ence of reasonable grounds for the helief formed at the time 
and in light of all the cucumstanccs, coupled irith good-faith 
belief. . . ' " '3 i  

A !car later in Il'ood v. Str ick land166 the Court held that 
school hoard officials !$ere not entitled to absolute mimunit\  
from damages m suits brought under section 1983. T h e  Court 
recognized thar [he board members' action in querrion (stu- 
dent expulsmn for misconduct) "necessarily invahes the exer- 
cise of discretian. the weighing of man\ factors, and the for- 

t ire of official actions and detrimental to student constitutional 
righis. Accordinglr, mi\ a qualified immunitI based on good 
faith and a reasonable belief in the Irgalitv of his action would 
protect the school board member Most significantl) the Court 
held that a board member nould he requiied to know "the 
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l.ouer court decisions ha le  applied the Schrupr-ll.ood Iimita- 
[ion on iminunitr to federal officials In  Apton 1 l l ' i l ion l f i "  [lie 
.Artorne\ Grneral  of the United States, his chief assstant and 
the Disti~cr of Columbia police chief uere all held to he pro- 
reired b i  on11 qualified immuniti lit' 

T h e  restrucruimg of official liabilitr for damages is  proha- 
blc not \et  complete. But alread> i t  appears rha i  fundamental 
d i f fe rences  rxisi  b e t i i e e n  old minis re r ia l -d iscre t ionar i  
guidelines and  the neaer  qualified immunin decisions Under 
the latter. much uf  the business of decision makers has been 
opened to the posiibilit\ of tori damages. .Acrioni thar nould 
ha te  been immune  three decades ago now subject goiernmenr 
officials to a t  least t h e  m w n \ e n i e n c e  of a defense on the 
merits Quite probabl:. some of the change reflects changed 
attitudes roaard gwcmmti i t .  A decade ot minorit\ struggles 
for ci\d right$. the Vietnam !\-ar and !$-atergate irimulateil 
LUIICCI II for the accountabilitx of public officiali. T h e  reri'gni- 
tion of public i\rongdoing has focused concern o n  the need 
f m  atizen remedies and on the ia lue  of personal actions 
against go, ernment officers 

111. TO!\'.ARD A SE!\ER I N T E R P R E T A T I O S  OF T H E  
"DISCRETIONARY FUh-CTIOS" EXCEPTIOh-  

A .  FOCR JUDICIAL STL'DIES 
Four recent drcii ions in the c o u m  oi  appeals suggest a 

judicial aillingness to r c \ a l u a t e  limitr of the FTCA dircrc- 
t i m a n  function excrption. I n  each case a closc reading ok 
Dulrhiri and Its progeni indicated the goiernment ' i  motion tu 
dismiss under section 2680(a) ~ o u l d  h a w  been granted. I n  
each case the defenrc 1\31 rejected I n  t ~ o  insrancei the wur t  
procceded to uphold a substantial Lerdict kor plaintiffs The  
four decisions plus earlier courts a f  appeals' opinions"' 
strong], indicate that the federal courts a le  less Irkel> to accept 
~ ~ n i i ~ t ~ c a I I \  a discretionan function defense than i n  prr\ious 

5 0 6  F 2d '1 1D 1 Llr 1974 
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decades. WhileDalehite itself is paid necessarv h o m a g ~ , " ~  par- 
ticular attention is given later Supreme Court opinions 
modifving that discretionan function 

T h e  first case chronologicall) is " V f o y ~  v .  ,Marttn .\forwtta 
Carp."j Plaintiffs decedent, a citilian test pilot. died when the 
jet  ejection seat in his B-57h triggered on  the ground The 
manufacturer of the plane, the manufacturer of the seat and 
the United States aerejoined as defendants. Government neg- 
ligence was alleged in furnishing an improperlr  designed 
airplane and in issuing the Technical Order directing modifi- 
cations a n  the ejection seat T h e  district court granted the 
goiernment's motion to dismiss on the discretionan function 
exception It found the selection of the ejection seat and ejec- 
tion mechanism to "reflect choices made on a planning level. 
hh i ih ,  in the most immediate sense. affect the political inter- 
ests of the narmn.""' T h e  Fifth Circuit began br considering 
the cumulatne effects of Zndzon Towng, Hatohlq and Rajonzvr 
on Dairhzte."' It then quoted at length and reaffirmed lan- 
guage from Its earlier decision in Smith v .  L'nttud Statril'B 
where it stated that the Supreme Court had rejected the "abro- 
lure interpretation'' of Dalehire that "an) federal official \erred 
with decision-making power" iiould be protected b j  section 
2680(a)  T h e  Smi th  op in ion  h a d  f u r t h e r  re jec ted  the  
planning-operational distinction as "specious," instead finding 
that "the question at hand . . 1s the nature and quality of dis- 
cretion inrohed in the acts complained of."'78 The  Fifth Cir- 
cuit then reviexed the contentions of the parties. Plaintiff con- 
ceded discretion existed in the choice of aircraft and possibh 
in the general design of the seat H a ~ i e \ e r ,  the alleged de- 

:rs Drincoll > United Stares 5 2 5  F 2d 136.  138 (9th Cir 1975!, Doins  > United 
Siate?.  522 F 2d 990 996-97 (6th Cir 19751 Griff in  > United Stares 500 F 2d 
I059 1064 (3d Cir 1974) 
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fuenc ies  in the design of the seat could nor be deemed dirirr-  
tionar). The Government argued that  a n i  decision ~ n \ o l i m g  
safer, e~a lua t ion  entailed "neighing the relatite safer\ of the 
component. the degree of risk miol\ed ~n 11s utiliiation. and 
the cost uf securing a change in the component to male  i t  
'more safe ' "Iao Such decisions invol\ed the possibilities of 
greater C U I [ ,  dela: in producing the plane and harm to other 
functions of  the plane T h e  gmernment brief did not indicate 
that an \  of the factors cited applied 111 the instant case 

I n  a brief paragraph the court held for the plaintiff I t  
b u n d  the .Mmn facts "yen close to the linc" berueen pro- 
tected and nonprotected acti\itirs !Chile mcrall  i ~ l e c t i ~ n  of 
the aircraft vi,uld he protected. acceptance "of a ststein of 
t h e  aLrcraf t .  such  as the  p i lo t ' s  e ~ e c r i o n  s e a t  a n d  I ~ E  
mechanism" r\ould I h e  case i+as ~ e i e r s e c l  a n d  >-e- 
manded for  [ T I P I  on t h e  negligencr m u r  

Griffin 1 8 .  L i i i t < d  S / a t r i  pro\ided the  Third Circuit an 
opportunir5 to reconsider the  discretionan funirion rxcep- 
tiun Plaintiff iias rendered quadraplrgic duc  to the Ingestion 
of Sabin l ive- i i rus polio vaccine A n  aitioii against rhe I P L -  
cine manufacturer N d i  settled Out of c o u n  tor a substantial 
amount.  The  plaintiff asserted that the Uni t ed  States na9 11- 
able because the Di\iiion of Biologic Standards, a n  a g r n c ~  of 
the Health.  Education and  \$'elfare Department.  had im-  
properlr tested and released the \accine \ l uch  uf the discrr- 
t ionan function dispute turned o n  n Surgeon Genrral'F regu- 
lation 11 hich established the pre-release testing pioiedures 
for the i a c c ~ n e  

The T h u d  Circuit considered 1x1" separate facets of the 
discretionan function m u e .  T h e  mare familiar g iound 111- 

xolxed a determination that a mandatoi\ reeulation had hren  
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strains constituted an  "exercise of judgment ' in a regulator\ 
actnit, and  thus f,t within the discretionan functiun e x c e p -  
t i o n  The court quickl, rejected any pur TP test, citing Dalrhitr 
fur the proposition that the discretian must in\ol\e "some 
consideration a i  to the feanhi lq  or piarticabilit\ of Goterii- 
ment programs." Critical to a decision nas "she ther  the na- 
ture of the judgment called for polici considerations." 
Polici n a i  clearh in\ul\ed in the Surgeon General's a p p i m a l  
of a h i e  \ I T U S  immunization piugram Likewise. the estab- 
lishment of "the standard against I> hiih all manufactured lots 
\\ere to he measured" i i a s  a discretionan act T h e  implemen- 
tation of the regulation, h o u e \ e r ,  was a different matter 
Signifiiantl). the court agreed with the gwernment 's  argu- 
ment chat a ' judgmental  determination" was required in de- 
termining whethe, a particular iaccine strain met the criteria 
f m  safct). Hove\er ,  this professional judgment  "requires 
onl\ performance of scientific evaluation and  not the furmu- 
latimi of poiic\" or ' the determination of the feasibilin or 
prxticabilitr of a government program. 
cretionan function exception unaxailahle for errors in the 
testing phase, the T h n d  Circuit affirmed the district court's 
finding that the goiernment s negligent release of the laccine 
in question was the pioximate cause of the plaintiffs i n j u n  

T h e  Sixth Circuit considered the discretion of lau cn-  
forcement officers in Doiimni i i  Gnttvd Slates.'b6 Plaintiffs were 
the survi\ors of an  airplane pilor x h o  was killed hi  a hijacker 
during a confrontation betneen the h i j a c k  and FBI agents. 
T h e  Cnited State5 contended that the actions of the FBI 
agent on  d u n  had been nonnegligent and in an \  case were 
protected b: section 2680(aj. T h e  district court rejected the 
a p p l ~ a t m n  of the exception hut found the chief agent's con- 
duct u a s  not unreasonable under  the emergtnc) circum- 
stances of the case."' T h e  circuit court affirmed as to section 
2680(a), hut reversed the finding of no  negligence. T h e  Go\- 
ernment contended the agent's actions nere immunized bi 
section 2680(a) because the agent had the "discretion to make 
an  on-the-scene judgment  . ." xhich i n i o h e d  "room for 
polic) judgment " T h e  court rejected the judgment  pe, S I  
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iiur belief char the judicial process LS demonsrrabli capa- 
ble of eialiiaring rhe reaiunableneii of rhe failure of the 
Base C ~ I I  Engineer t o  rake the steps that Drircull alleges 
>\ere  neceraarr I n  addmon, xie do nor belie%e thar rhir 
eialuariun xi l l  impair  the effecti\e administration of rhe 
Air Force Base iior N L I I  i t  make the United Scaler liable 
tor  large and numerous claims 

The  circuit cour t  \ iei \ed the case a i  one where the Base En- 
gineer "had undertaken to provide traffic control senices " 
T h e  decision not to install devices at the place of the accident 
then becamp dn "operational lmcl(' actmn to he judged h\ or- 
d inan  negligence lau Lonseqoentl\, rhe case ! t u  remanded 
for  further consideration. 

B .  A S  EIVALCATI0.Y OF THE CASES 
Critics af a rigid application of the d iscrer iman function 

exception h a \ e  urged ia i ious  tests t o  ensure a more en-  
Iiglitened treatment of sectiun 2680(a) ~ s s u e s . " ~ ~  The tests [!pi- 
call\ urge a halancing of factors i n  deciding M hether the plain- 
tiffs injuri or the goTernment's inteiests should control. T h e  
four court  of appeals cases indicare judicial atientneness to the 
merits of the halancing process. 

1 Tizr Harm l o  the Plmnf f f  
.4II four cases fall squarel\ nithin the FTCA'r 'olerage of 

actions "far injui) or loss of propert) or personal injur) or 
death ' ' 1 0 4  ~ > J o y r  and Domns are x$rongful death actions. C r i i  
f m  and Dmiull are personal m j n n  cases. D m n s  also included 
a claim for propert) damage IO the light plane Iniol\ed in the 
hgacking. Plaintiffs therefore mahe the strongest case for ap- 
plication of the . k t  More accurateli, plaintiffs ma\ be said t~ 

meet an esieniial jurisdictional requsite of the statute T h e  
groning flexihilit\ of the FTC.4 has encouraged a number of 
suits based on  alleged gmernment interference nith economic 
expectation or contract ad\anrage Iv; Rather than looking for 

~~~ ~~~ ~ ~~~ ~ ~~~ 

35 



MILITARY LAW REVIEW [Vol. 76 

P specific I I P I U I O T I  rscrption or  assessing the claims on  the 
merits. court5 should mteqxet  ' ~ n p n  or loss of propertr" ds  
rrqon-ing p h l x a l  damage IO propern 

The  success of the FTC.A has bee 
Borh rhr legislative histon of rhe . 
regulatnr\ ait i \ i t \ .  mist epresentati 
ioiitidcr rights Indicate the FTC.4 I S  not satisfacton iehicle 
foi conrestung gmernmenr  decisions injuring citizen'i eio- 
nomic eapecrations. The  line draning ma\ be Inekait Bur U P  

ma! take as a premise thar the  Goxernmenr should not cause 
ph\sical harm If i t  does. i t  LS reasonahk to make the Goiern- 

ccrm pl-e\ent pa\ments. B\ contrast there IS no similar 
derirandmg rhat the Gmernment should not fmancialh ha, 

faioring or disfa\oring of groups or md 
a n i  such tinanrial hurt ~ o u l d  he dralt 1,irh under the FTC.4 
uould badlr strain [he Act 

2. The Errsivnrr A l f u r ~ , n t i  Rt,rnudzri 
l o t h i n g  i n  tlic FTCA limits the g o i ~ r n m e n r i  hahilit\ 10 

siruations n h r r e  no other relief i s  possible Furthet the Su- 
preme burr has ilearl) recognized the proprien u t  rubruga- 
tion claims against the Go\ernment."'fi Se\erthelci,, a plain- 
riffs claim for p t m  ma, he mure or less appealing deprnd- 
ing on  the aiailahilitr of other sources of r e m i e n  

All of the four cases mwl!e seLeral pwsiblr culpable par- 
ties As such the\ tipif, the increasing complexitr of modein.  
mulriple def rndant  t o n  la,, I n  . \ lawr rhe airirafr manufa t -  
~ u r e r  and rhe seat manufacturer had been joined as deftnd- 
m [ s .  In  Gr>fl?n, a settlement iiith the \ a m n e  manufacturer 
had rakeri place prior to the Third Circuit's ionsideration of 
the case. I n  Dncroil some i-eio\rr\ from rhr negligent driver 
UT h x  inwranie  cnmpani  ma! h a i e  h e m  possible. In  Doimi. 

lnenl pa\ " 1  I O  r e q u m  II to explain Uh\ pressing "atlonal c 

a 'ltlle" Leglslatlie and admlnlstlaLne 

nored that his cidiin might iiell be barred bi the e x c I u s ~ \ ~ n  
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pro\lslon of the federal  ci\ilian w o r k e r ' s  compensation 
scheme "li 

Despite the presence of alternate means of recoven ,  the 
four circuits gave little attention to them i n  deciding the dis. 
cretionari function issues. G h e n  the statutun command to ad- 
judicate claims like pi i ra te  toit  actiuns, this decision I S  a 
pioper one."18 Duty, proximate causation, and  damage rules 
appear sufficient to prment recmer! against the United States 
\,here its wrongdoing I S  minimal or remote "w 

3. 
The four cases prmide strong e\idence that high rank alone 

is  not enough to inloke 2680(a) GrfJm examined the actions 
a f  the Chief Pathologist of the Division of Biologic Standards 
The  negligent actor In Dotons was an FBI Special Agent nith 
over 20 years of law enforcement experience. .Ilqrr and D n s -  
coil studied the actions of militan officers In  no  case did the 
rank of the officer appear to be a significant factor in the 
court's decision 
4 .  

T h e  increasing cost of litigation makes i t  likeh that fea cases 
uhirh proceed to litigatian tiill in\ol\e t m d  damages. Al- 
though Congress placed no  moneran limit on claims under 
the FTCA, a court may hesitate to award judgment TO a plain- 
tiff \<hen faced 1,ith a single claim for massixe damages or 
with a c l a m  that aould set precedent for numerous similar 
claims. T h e  circuit courts in Driscoli and .Mo>rr commented on 
the issue. T h e  .Mo>ur court noted that the case n a s  an  excep- 
tional one because most test pilots, unlike Mover, \\ere go\- 
ernment emplmees and thus limited to \iorker'r compensation 
remedies T h e  Drzscoli court offered the conclusan state- 
ment that its decision would not open the United States to 
"large and numerous claims. ' zo '  

Grf fm,  b! contrast, reiieiied a damage aiiard of over $2 
million resulting from Mrs. Griffin's q ~ a d r a p l e g i a . ~ ~ ~  That  

T k  Rank of thr Dvcision .Makrr 

The .>Jonetq Cost to the Govv,nmmt 

- ~~ ~~~ ~ ~~~ ~ ~ ~ ~ ~ _ _ _ _ _ _ _ _ _ ~ ~  ~ ~~ ~ 

; L S C  $8116(1970 !  
2 Z  I 5 C 39 1346tb). 2672 11970) 
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case becomes the leading precedent asserting federal l iabht\  
fni negligent drug  certification, a not Insigniticant source of 
fu tu ie  hahilit\. Similar lv .  Doiimni affirmed a judgmrnt  ap- 
proaching 9400.000 and opened the door to future claims for 
improper handling of rescue operations br l a b  enforremenr 
officers. 

or noncompliance x<ith a statute U I  regulation goierning the 
allegedl\ negligent ~ ~ n d u c t . ~ " ~  Noncompliance uith a manda- 
t o n  command has often bee 
the protection of section 268 
t o n  command or a grant of d 
tion has tended to predict an 
function exception. 

Regulator\ languaqe reieixed coni idnable  d ~ u s i i o n  111 
Grf/z!i and Docmi I n  each  the c~rciiit courr found a iiolation 
of a mandator, command and indicated that the i iolatmn 
itrongli influenced its decision of the discretionan funition 
issue. Stud, of the regolaton schemes, houmer .  indiiared 
both mandator i  and discretionan language. T h e  GnJJzn 
majorin read the pertinent regulation as forbidding the con- 
sideration of "biological !ariation." a standard not mentioned 
in the regulation. T h e  diiienr regarded the regulator, lan- 
guage as imprecise both because the D ~ \ ~ s i o n  of Biologic 
Standards 'had to determine . huv much ireight tu accord 
to each of the fixe factors enumerated m the regularion" and 
because the reference srrain ' ' t ias a conrtantli \ a r )mg stand- 
ard.  Thus.  to require that "a coinparatire analxiis of the 
test results demonstrate that the neural \irulence of the test 
\ I T U S  pool does not exceed that of the  UIH reference a t -  
tenuated polio WTUS" \,as not a matter of clear compl~ance 
with mandator! regulation. Of additional significance !<as [he 
fact that the  DBS officials charged with negligence xiere 
among the prime drafters of the regulation ' o b  

I n  Doiini the goxernment hijacking r e g u l a t m ~ i  I \ C T ~  nut re- 
healed Neiertheless i t  is rabable thar the guidelines do leaie 

~~ ~~ ~ ~~~~ ~~ ~ 

at ""Le5 1 
red S t a t e s  

dirienungl 
" " I d  a t  I O i 4  o 2 
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room fur some discretion. A general statement ma\ suggest 
that a gaiernment approach of delay. compliance and nonrio- 
lence toward hijackers has kept loss of life and damage to 
property at a minimum. Hoi\erer,  given the great variety of 
hijacking situations and the possible political implications of a 
particular hijacking, I t  is  hkeh that the guidelines recognize 
that exceptions exist T h e  Dams decision was probabl) a deci- 
smn b\ the court that the FBI agent's reasons for dmiatian 
from general policy \+ere unpersuasive. Such an approach in- 
termingles discretianan function and negligence issues. 

Grffin and  Donni both suggest that regulator) language still 
desenes assessment in a discretionary function case I n  some 
instances, i t  ma) be decisne. I n  other situations, i t  is best 
treated as another factor in deriding the applicability of sec- 
tion 2680(a). 

6.  
T h e  grouth of tort lau i n  recent decades has doubtless en- 

coumged the federal courts to reject the contention that sec- 
tmn 2680(a) should appl) because of a court's inabdit) to deal 
i5ith the issues. The growth af products liability and profes- 
sional malpractice litigation 1s reflected in the decisions of each 
of the four cases. . V o w  and  Gnfftn are essentially defective 
product cases. G@n looked to medical malpractice standards 
as well. Dr~scoil and . M q e r  could rely on  a smaller body of en- 
gineer malpractice carer. Dmons 1s less startling given the rub- 
itantial groath in civil litigation against la,, enforcement offi- 
cers 

T h e  four cases suggest the lessened significance of an  
"agenc) expertise" contention. T h e  federal courts handle a 
wide Variett of cases ~ m o l w n g  borh technological and adminii- 
tiatire complexities outside of the Federal Tor t  Claims Act. 
TVhere difficult) or subtlety of judgment 1s at issue, I t  may be 
more proper to consider these matters in assessing negligence 
rather than in assessing the discretionary function exception. 
LYhere the real contention is not judicial lack of expertise but 
judicial enrroachmenr on a coordinate branch of Government, 
the issue should be faced in those terms. 

7 Judtrzal Inleftrrnce with Coordznatv Branch of Government 
All four cases show a concern for avoiding interference with 

governmental policy making. Scholars and courts hare  con- 

The Abdil) of Courts to Eanl~iatu the ISSUPS 
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sional aiiurnption ot responsihhtx foi the \iitims of such dis- 
parate goiernmenr  misjudgments as the Teton  D a m  '01- 
lapse ?I1 and the Central Intelligence h g e n i \  LSD expen-  
inenti i h o r  leg i i la t i~e  ~ e n s i t i i i t i  to rhe problems of un- 
checked discreriot, So too does rhe amendmenr af the FTCA 
tc  reflect the Supreme Court decision In B i ~ r m s  i Sit S a r c o t i o  

. i V P , , t i . 2 1 ~  

\iowr, Gr$J>tz, D m  n i  and Driiioll all suggest an interpretd- 
tmn of rhe Federal Toit Claims Act nh i ih  reflects an  unnill- 
ingness to accept the mere ~ s s c r r ~ o n  of immuniti  based on  
goiernmenral All cases rejected a single factor 
approach tu  th r  section 26XO(al exception. References t o  pre- 
cedent 5% hich rurned on the planning-upe,ational distinction. 
the rank of t l i e  decision maker. connection \kith milltar) op t r -  
mons ,  OT [he lau cnforcemrnr or public health conrexts of the 
cases could haxe justified a gmernment motinn 10 dismiss. 
Each ciriuit refiiied. Further. the courts' insistence that the 
G o \ n n m e n t  be protecting mat r r i s  of goiernmental  poiicv 
rather than judgmental professional. mechanical or scientific 
matters 11 significant Implicit in [lie distinction ma) he t h e  
recognition that  absent iiar or similar emergenct,  true poliii 
derisions do  not m\ol \e  L O ~ S C ~ O U S  decii~ons t o  cause ph\sical 
harm to personc 01 uncompensated damage to propertr. Offi- 
cers of a dernorraci acting "far the people" should nut he in 
the business of trading h ies  for some greater social good 
\\ h t r c  5oih a l o i s  OCCIITI .  this ~ C L L I ~ ~ ~ I I I C  ruggeiti negligence 
or ~%rongdoing  o n  t h e  parr of perrons implementing polic\. 

The  four cases open the  nax to a more thorough coniidera- 
tion of the proprieri of goiernment action. Go\ernment COUII- 

iel ad \an i ing  a d i i i re r i~ i ia r \  function exception should be 
piepared IO assert n h i  t l i e  decision in quertion deseried judi- 

e m e n i e  + Cnired Star  
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cia1 protection Judges must weigh the factors discussed earlier 
in reaching a derision While litigation n i l l  continue to classifr 
actions on  one side or the 0tl1er of the discretionary 
uncertainties will remain.  .4 reasoned case-h)-case anaksis o f  
these matters should not m e n a x  the federal courts. 

The  narroner reading of the discretionan function txcep- 
tmn should not open the floodgates to wits against the United 
States. T h e  statutory requirement of propert! loss or damage, 
personal injun or death should remote man \  suits that are 
r e a h  matters of contractual interference or challenges to ad- 
miniitratne Other provisions of section 2680 pro- 
vide additional protection for the Goiernrnent.  Once past 
jurisdictional bars to suit. a potential claimant still must sarisf, 
a federal judge that tort recorer) is  appropriate against the 
GuieInment.  T h e  courts ha ie  had no  hesitanm to rule against 
claimants an  the merits Mhen the facts or lair require zli Fair- 
ness to c ~ t ~ z e n s  should encourage eialuarion an  the merits 
rather than dismissal because of the alleged need to protect 
the often unarticulated discretion o f  Some public seriant 

In  summar). a more resnained use of section 2680(a) can 
~ e i i e  both the Gmernment and the c i t i z m n  i t  represents 
T h e  exception i,ill remain to protect polict making. .4t the 
same time, thr apporrunit) far greater rexieu of gmernment  
action rid1 atd Indi\iduals deseriing compensation and subject 
gorernmenr actiiities to P health\ judicial o\ersighr. 



THE UNITED STATES COURT 
OF MEITARY APPEALS, 1975-1977: 

~UDICIALIZING THE MILITARY 
JUSTICE SYSTEM* 
Captain John S. Cooke" 

T-\BLE or C o ~ r n r s  

1. INTRODUCTIOS . . . . . . . . . . . . . . . . . . . . . . . . .  
11. BACKGROUKD AND OVERYlE\V . . . . . . . .  
111. T H E  EXPASDIKG ROLE OF T H E  SfILIT.4RI- 

JUDGE . . . . . . . . . . . . . . . . . . . . . . . . . . . .  
A .  T h e  Military Judge Must Ensure that the 

Accused Receives a Fair Trial . . . . . . . . . .  
B. T h e  Militan Judge is Responsible for the 

Cr imina l  Process Outs ide  the C o u r t -  
room . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  

C. T h e  Convening Authontr's Powers o ~ e r  
Trial Proceedings Wd1 Be Restricted . . . .  

IV. THE COURT OF MILIT.4RY APPEALS \TILL 
SUPERVISE T H E  EUTIRE SlILIT;\RY JLS- 
TIC€ SYSTEM . . . . . . . . . . . . . . . .  
A. CMA \Vi11 Supervise All Personnel k x h m  

the llilitair lustice S,stem . . . . . . . . . . . .  
B. ChfA \+'ill Ex;rcise iTs' Authonu Through- 

out the Sfilitari J U S I K ~  $stem . . . . . . . . .  
C. C X A  \Vdl Make Rules and Establish Polin 

for the \lilitar\ rustice System . , , . , . , 

V. THE COURT OF MILITARY APPEALS \VILL 
IKTERPRET BRO.4DLY T H E  RIGHTS OF 
IUDIVIDLALS , , , , . , , . , , , , , , , , , , , , . , , , , , 

P a p  
44 
45 

j 3  

55 

74 

88 

94 

94 

111 

116 

122 



MILITARY LAW REVIEW [Vol. 76 

P , . p  

A J u r i i d ~ t m n  . . . . . . . . . . . . . . . . . . . . . .  123 
B. Substantive Crimes . . , , 132 
C.  Speed) Trial and Review . . 133 
D.  Sentencing . . . . . . . . . . . . . . . . . . . . .  139 
E Self-Incrimination . . . . . . . . . . . .  143 
F. Search and Seizure . . .  149 

VI COSCLUSION . . . . . . . . . . . . .  I F 1  

I .  ISTRODUCTION 
Since June 1975. the United Stater Court  of Vilitaii Ap- 

peals' has signiilcanrlr changed the militan justice sxstern. 
Slost mporrantl\ .  the court has robsrantiallr shified the bal- 
ance of power in the sistem br malidating or restricting p o w  
ers pre\iouil\ exercised bb commanders and other line per- 
sonnel. and b i  depositing greater ultimate authorit, m the 
hands of lai\\eri and judges. More iubtl\. the court has en- 
dearored to adjust the attitudes iiith uhich all participants in 
the sIstem exercise their particular authorit, 

The ~mplicanons of such changes are obvious11 important to 
the inilitari. which, given its specialized nature. has tradition- 
all! rested in the commander relatkeli i reep ing  poncrs m e r  
an almost unlimited range of activities. T h e  full impact of the 
changes accomplished b! the court to date i s  as \e t  unclear. 
and further changes appear imminent. I n  iieu of the effects 
such changes vi l l  mtvxabl) engender. one must ask smeral 
questions. First, xha t  ha \e  the changes been, and what addi- 
tional developments are likeit to follox in the near future: 
Second, nhat has motirated the court to folloa the path i t  E 
on?  Thi rd ,  nhat doer all of this mean tor militdr\ justice, a i  
 ell a i  the militar% iociet% generalh; fin all^, what if an\thing 
should n r  111 the militarr societx. particularli l an re r s  and 
judges, be doing about these transformations? Hopefull). this 
article, irhich \\dl examine the courts i\ork during the last i u o  
,ears.  n i l 1  help a n s ~ e r  these questions. 
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11. B.4CKGROUND A S D  OVERVIETI 
Thr /$e of thr Ian' has not bwn  logic, 21 has bern r x p r n -  
e n i e  

-0li ter Wendell HolmesZ 
T h e  c h a m  to examine the court's r%ork since its June 1975 

opinions is no accident, for it nas at that time that Chief Judge 
Albert B Fletcher. J r .  assumed active duties on  the 
V'hile numerous forces, both external and internal, have con- 
\erged to impel the court's recent activism, It i s  clear that 
Chief Judge Fletcher has been the catalyst m this chemistr!. 
His presence has given the court's direction a force and  
character it aould othericise probably not have had But while 
the impetus provided bv the Chief Judge has been highl, im- 
portant, one cannot lose sight of other major factors under1)- 
ing the present court's xork.  

Initiallv. a brief look at the historical debelopment of mill- 
tar) justice is in order.  It should be recognized that the trend 
aha,  from total command domination of the military justice 
s)stem has existed for at least half a century.' Throughout this 
time military justice has moved, albeit at a samewhar irregular 
pace, toaard a closer approximation of the procedures and an 
assimilation of the values of cmlian criminal legal svstems in 
this countr). This mmement has been marked b) two inrerre- 
lated trends First, i t  has gradually been recognized that s e n -  
icemembers are entitled t~ a panoply of rights similar, If not 
identical. to that enjoyed hi civilians Cancommntl) ,  the role 

a ChiefJudge  Fletcher bas nominared b\ Preiidenr Ford 013 March 13. 1975 and 

d o x n  on l u n e  20, 1975 P g the ~ U U T L  C h e f  Judge Flerrher had 

R i i  I (Summer I 
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of lan\ers and judicial officersh 111 the  adrninisrrarirr ol rhe 

46 
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and appellate re\ieii On the orher hand, the m l i t a n  sxstern 
remained relatiieli far behind i n  some areas.'? Hoi\e\er.  even 
after the CCMJ was amended 111 1968 to increase the aiailabil- 
it\ of 1a"iers and the poriers of t r i a l j ~ d g e s . ' ~  the commander 
still retained substantial pouers over the process a t  rhe trial 
le\ el. 14 
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The CCXlJ creatrd a ti\o-lmcI appellate courr s i i t e r n  u h i i h  
,\as composed ol r n h r a I \  hoards (noa ~ o u n s )  iif x \ i e h  and a 
r i \ ~ l i a n  Court of \ l h t a n  Appeals ahich stood at  thr apex of 
rhe mili ta~\ justice iiirem. T h e  eriitence of these courts. and  
partirularl\ the Count of Milman Appeals seined as onc re- 
straint upoii the aurhorit\ iomiuaiiders fiiinirrli held m e r  rhe 
~ ~ s t c i i i . ~ ~  Yrierthelrss. despite the existrmr of these c u u r r s  
and the e ~ t r n s i o n  of procedural safeguards to i e r i ~ e  person- 
nel. the single factor v hirh most dtatinguiihes the mili tan JUS- 
tier sts tern f r < m  its cixilian counterparts I S .  as it has a l u a i i  
been. the degree r o  nhich I I  is subject IO rhr authoiir, of rhr 
r o m r n a t ~ d e r . ' ~  Alrhough this  anrhorin has been diluted in 

48 
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man\ respects.'' i t  still  permeates the entire s \ s ten .18  CSfA is 
now cutting a ~ a i  that puuer ,  and is depositing authorit, m e r  
the judicial system in judicial hands. A \arm! of factors ap- 
pear to underlie the court's efforts to continue, and perhaps 
hasten, the trends of the lasi half centurv 

Of obvious importance are the iereral changes ~n the court's 
membership nithin a relatixeli short period of time. In  addi- 
tion to Chief Judge Fletcher's ascension to the court, there 
were three other changes on  the three-member court betireen 
Februan 1971 and February 1976.'* These were bound to 
~~ ~ ~~ 

' j  T h e  commander 5 p % e r  ha,  bern diluted in i e i t r a l  

Senior Judge Ferguion sax man, of  his earlier posnnons hcrorne I s %  
Judge  i r i l l i a r n  H Cook airurned hlr por~tnon on  the bench on Augur  2 1  1974 

and  i p s  whrcqucnrl \  reappmntcd IO a full term cxpiringon \(ai I 1981 Judge  

4 9  



MILITARY LAW REVIEW [Vol. 76 

causc some changes in outlook, regardless of Iiho the ne\\ 

Other farces \ \e r r  also at t \ork I n  the later li160's and earl, 
1970 i. ChJA had become, in the opinion of some obseTers 
romeahat consenatire in the exercise of Its pouers and had 
failed IO meet expectations which II had itself raised earlier.z" 
This conservansm ma\ ha \e  resulted from an unwillingness to 
roch the boat during -\merican involvement in the Vietnam 
conflict. Regardless of its origins, this conser\atism persisted 
in the face of increased criticism af the s\item.il Some obserr- 
ers called for the abolition or drastic xi i s ion  nf the inilltan 
justice i\stcm:32 at the same time a r i lmn  mui t s  were subject- 

judger uere  
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m g  militan justice to greater ~ c r u t i n ) . ~ ~  
As the Vietnam conflict dreii to a close, h o a m e r .  civilian 

courts, led b i  the Supreme Court ,  acknowledged the spe- 
cialized and  different nature a f  the milltar) s o ~ i e t v . ~ ~  Then  in 
Srhl is~ngrr  i~. C~unciirnnn'~ the Supreme Court placed its faith 
in the milirarr court swtem. and imposed upon the milltar) 
the pr iman responsibilit) for protecting those subject to its 
authorit \ .z6 In  a sense this decision gave C S l h  a mandate to 
respond to the problems and criticisms of the mihtar) justice 
qs tem;  at least the present court seems to have treated Coun- 
cilman this a a v  

commilnder i lndjudmal neutral  B a  
mart ia l  should h a i e  no placr among  I 
e r s '  id P I  10 

5 1  
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\\bile t h e x  fa i to rb  ma, he seen as h a t i n g  cunitiinerl tu  
mipel some farm of  change. the\ do  nut tn theii i iel \e~ C u l l i  

coun  feels that roniiderationr of juwce  must bc gi\rn greater 
emphasis and 1 1  has concluded that  the r u q ~ ~ ~ ~ e m c n i s  of ius- 
rice are too sapl~isticated. and thr  mathineii  of I U S ~ K C  too 
romplcx tu be left t o  t h e  commandrr to ripelate. because he  
frequenrl\ lids a narural interesr m putting a hiriden thumh iii i  

the disciplman side of the rcait. 
This precept has generalh heen reflcrted in the r c n d e n i ~  of  

the court  t o  distinguish and s e p a ~ a t e  tun i t i ons  C Y ~ . ~ C I S ~  h i  
the commander and other line personnel T h r  iommander  17 

permitred to retain his disciplinan functions. bur his t u n c t i m s  
in administering justice ( 2  P judicial func t ions )  h a i e  beer, 
taken from him. This dichoromvation ha5 heen effectuated 111 
other wa>s as iiell. as thr court has a t t e m p t d  to guaid againsr 
 hat i t  perceibe5 a i  undue infrmgemenr of rhe ~n tcg i i t \  of r l ie  
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administratiun of jusrice br disiiplinan atti\itiei and attitudes. 
This tendenii  desenes  close icrutin), for i t  must he recog- 
nized that jusrice and discipline are properl\ bur t i \o sides of 
the same comi. IO rhe e ~ t e n t  rhat the court separates them un- 
neccssml\,  i t  riskr deialumg the n h d e  ststem. 

The  iecond precepr 1s the court's \leu of 11s 01\11 role 111 the 
militar) justice s\stem. Relared io Its imr rhar the legal prafei- 
sion must run  t h e  mil i tan justice iiirem is the perception that 

i t se l f  must pia) a drnamir leadership role 111 the ststem 
sees itself as t l i e  onl) instmtion capable of bringing to 

sxstcm the t \pe  of constant leadership 11 he lmes  neces- 
sari .  Congressional change is onl, an occasional measure. and 
Congress caniior g i ie  i t s  stead, attention tu the s ~ s t e m  Indeed 
Cl1.4 < \ a s  created IO fill such a role for Congress 2q  CM.4 vieus 
the Judge .4d\ocates General as plaiing a d \  a limited role in 
rhe supenision of milltar) ~us t ice .  Onlt C > i 4  is  in a pasinon 

ret the Constitutiom and  the r'C\lJ for the entire 
'usrice sistem and to s u p e n i i e  i t  on  a constant basis 
s viei\. such supenision i s .  at huttom. proper11 ajudi- 

cia1 function. Thus.  fortified nith nha t  i t  takes as its mandate 
from Srhiciing?r L' Courrcilninn the court will exercise extens i~e  
authont) oter the entire s rxem.  

These philosophies are reflecred in rhe three baric trends to 
he examined in this article These trends ale first. Chl.4 he- 
heres rhar the trial iudician must rake an actiie role in the 
criminal process. se&nd. C ? h  has itself asruined reiponiihil. 
it, for suptnining the entire mhrar) justicc s)stem and will 
carefulli scrurinize t h e  enure process. and rhird, the court will 
interpret hroadlx rhe rights of indixiduals accused of crime 

111. THE EXPANDISG ROLE 
OF T H E  \ I ILITARV JLTDGE 

I n  :hu lorig run ! h m  is n o  gzinrnn:iv of p s t u ~  ewp:  !h? 
personnli!~ o j  theludgc 

-Benjamin N Cardoroll' 
I n  one  of his firsr opinions for the court. Chief Judge  

Fletcher nrote 

' S r r  \ l i P h r i l  \ Cnirrd Sraiei 24 L \I 4 304 5 0 8  09 5 2  < \I R 1 3  19-20 
( l Y i 6 1  

B e n j a m i n  \I L a r d o i o  y*,"tid 8" A B 4  S ~ ~ \ o i a n r  THE Fr \cr ior .  or THE TRIAL 

~ ~~~~~~~~ ~ ~ ~ ~ ~ ~~~ 

[L"CP 4 l l ' J i 2 1  

53 



MILITARY LAW REVIEW [Vol. 76 

!\-hat we d o  reject I S   lie inmion rhat the legal irr at a c i m i -  
ilia1 tr ial ma, be measured hi  rhe same r u l e s  applicable 
co a came of chance The  trial iudee IS  more than a mere 
r r f e k  and as ruch. he i s  re$ui;ed IO a imre  that the 
accused ,cce, ,es  a t a u  trial 31 

This statement epitomizes the court’s \icu of the role ot the 
m a l  and should be read much  inore broadl, than in 
the c o n t e ~ t  of rhe to nhich 11 applied C1L.X sees a n  
actite trial judge as the appl-opriarr admmstraror of rhe trial 
process. dnd as an essential iormterueight ti i  the poarr  i\hich 
the Gmernment i % i e l d s  111 relation to a militarx accused. T h u s  
the court has increased both the authorin and the rrsponsibil- 
It\ of the nulitan p d g r .  
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A T H E  .MILITARY JCDGE .VCST E.\SCRE T H A T  T H E  
ACCUSED RECEIVES A FAIR T R I A L  

I .  Rraiizon of the W U I V C ~  doctrine 
CMA has obliged the militar) judge to take greater control 

of proceedings during the court-martial; he must be, i n  effect, 
the "governor" of these proceedings. It I S  apparent that de- 
fense counsel does not bear sole responsibility to ensure that 
the accused's rights are protected; the milltar) judge shares 
this responsibilit), and, in many situations, bears the ultimate 
burden of protecting the accused's rights. One of the means b: 
nhich the court has reemphasized the judge's obligations in 
this regard 1s  through a narrow interpretation of defense 
w i r e r  doctrines. 

In  L'mfed Stafei u GraveP  CX1.A dealt a i th  the failure of the 
military judge to instruct the court members a n  the voluntan- 
ness af  a confession, despite the presence of mtdence raising 
that issue. Under the older case of Cnzted SIatrs L'. Hon.ard3j a 
militan judge had a dutv to instruct on this issue sua sponte, 
but Howard's strength had been sapped somewhat bi  Cmfed 
Sfatei v .  .MeadP uhich held that such an mtruc t ion  could be 
waked. In  Graues the Government argued, therefoie, that the 
defense had Impliedl) aaired the mstruction b: neither re- 
questing i t  nor objecting to the Instructions g k e n  b\ the trial 
judge. 

CIIA rejected the government's argument. Clearlt I t  could 
hare  done so by simpl) relying on  existing case Ian, the par- 
i i \e waiver doctrine urged bt the Government had never been 
applied to this i s ~ u e . ~ '  But,  as the present court has often 
done, Chief Judge Fletcher used the erosion of earlier cases b) 
later ones as a reason to erect an even higher barrier to pro- 
tect the accused's rights. T h e  court not only found no waiver 
here; It made broad pronouncements concerning the role of 
the trial judge and uaiver rules. In  addition to the statement 
quoted at the beginning of this section. the Chief Judge also 
u-rote' 

,'23 C M .A 434, 50 C M R 393 (19761 
I R  C hl  A 2 5 2 ,  39 C M R 232 (19691 

s 1 2 0 C h t A  510 4 3 C \ I R  3 3 0 r 1 9 i l !  
United S l a t e s ,  hlcadc, 20 C \I 4 510 43  C \I R 350 (1971), United S r s r c i ,  

Hoxard. 18 C 11 4 252 39 C kl R 212 (19691 
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lrreapecriie oi  rhe desires of couniel. the mil i tan judge 
m u s t  bear the primarr responrlbllln for asiiiring that the 

Seberdl cases subsequent to Grairr  have established that  th r  
judge inai rimer sunplr accede to ~oiii isel 's  desires on an  1"- 

56 
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failure to ins t rua  on e\idence of uncharged misconduct,'z 
even where the defense expresil) requested that no such ill-  
struction be giren,  x a i  error. Arguablv not 111 issues poten- 
tiall\ subject t~ Lnitruction are so ~ m p o r t a n t * ~  as to preclude 
application of an affirmative waiver concept, but as a practical 
matter. if  not as a legal rule. a trial judge runs a great risk of 
re\ersal if he txperimenrs in order to discover what such mat- 
ters might be. 

Counsel determine issues in a case to the extent that their 
strategies dictate xha t  evidence ~ 1 1 1  be presented. It appears 
that H'BIVCT type cancepts ma) applv 1s to e\identiarg matters 
which are or are not Once the evidence has been ad- 
mitted, however, the responsibility for instructing upon i t  falls 
solely on the shoulders of the militar) judge; he ma) not use 
the desires of counsel, expressed 01 implied, as a shield to 
obscure his o n n  mistakes. 

T h e  militan judge has similar responsibilities with respect 
to etidentiar)  questions. In  Cnited Stater z,. Hefltl~n,'~ CM.4 
found that trial defense counsel's failure to object to a recard 

* ' 2 i  C hl i A d \  Sh S27 5 4  C i t  R Ad\ Sh I053 ( 1 9 7 7 )  
" S i r  Lnired Stater , J a m s  21 C \I A 225 i l  C hl R (1976) fur a dimmion 
o f  the admiriibiliti f a r  limited o u ~ o o i c s  of  ei idence of uncharred mirronduci 
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of p r e ~ m u s  con\ictions that  x a s  inadmissible on  i r s  face'h vas 
not a wai\er In language simila to that 111 Grmei .  the C O L I I I  
said ".An affirmative waiver issue asises < \here  a matter inten- 
tiouall! I S  lefr in dispute at the trial leiel in order to gain a 
tactical adtantagt either at trial or ruhrequentl\ on  appeal 'j7 

The court added that a ' ' n c c e i ~ a r ~  prerequisite" to a finding 
of iiaixer vuuld be a ihoamgtha t  the issue i l a i  anresul\ed h t  
[he failure to ubjecr H t f h  makes it clear that an i  h i n d  of 
*airer o f  an  obLious issue must he fuund b\ the judge to be 
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not onli  affirmatire, bur also a reasonahh competent choice is 
Again this places an additional huiden a n  the rnal judge to 
both identifr issues and clarif\ C O U I I S ~ I ' S  strategv and 11s 
foundation 

CR1.A has also dealt iiirh u a n e r  issues and the trial judge i 
respmsihilitr LII s e ~ e r a l  cases dealing with prejudicial argu- 
ment h) the trial LOU~SCI I n  Cmtrd Statvi i. .\ldlm50 the court 
refused to appli the xairer doctrine to rhe defense counsel's 
failure to object to rrial counsel's "general deterrence"jl ar- 
gument nhere chat argument vas.  m Chl.4'~ \ i e a .  gken em-  
phasis h) the judge's instruction to "consider all matters in ag- 
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of the inilitari judge i own applicarinn of ~ a i i e r  LO the de- 
fense c~i insel 's  failuie LO objcct IO a concedrdlr improper ar- 
gument nn the srnrencesi iinril after thr judge had mirl-ucred 
the court. CRI.4 ~mpl ied  citing Gta iu i ,  rhat even had rhere 
been n o  ribjrctlon at all, the t i ial judge had a d u n  to cure this  
error. I n  an \  e \ e n r  rhe defense counsel's objection. albeit 
rardi.  obliged the judge to rake appropriare steps to cure the  

and nrecluded iiiiocation a f  the i ,aner docrrine. 
I t  should be recognized rhat alrhough the court  found 

\%aner  inapplicable in .Vdl t~  and Shnrnbrr,gm because uf s p e c f ~  
circumstances 111 each case. thr ~ourt ' i  poiluon on ~ m p i o p e r  
argument generdlli is not signifirdntl~ different from v hat I I  
ha5 been in \ ra in  part ii I n  r n i l r d  Slntrc I '  .Ydson5q rhe court 
held that improper argument h\ trial counsel does not IICCCS-  
sarilr i e q u m  sua sponte mmuctioni .  nor ~ t ~ l l  11. ~n t h e  ab- 
S P ~ I C C  of such instructions necessitate reverial.b'l I n  this regard 
defense counsel's fa i lwe  IO object to such a ~ g u m e n r  1s a factor 
tu he weighed in determining \,herher the argument was so 
prejudicial a i  10 necessirare r e ~ e r s a l .  This , E  the same ap- 

60 



19771 COURT OF MILITARY APPEALS 

proarh the court has used for )ears.bu 4 s  R-~lron indicates in 
dicta, howerer. CMA uouid like the ml1ltar)judge to be mor? 
aggressive in curring off improper argument and curing the 
error at the trial le\el." Shambergvr reflects that the court mai 
be less likeh to vie\\ curative instructions as sufficient to re- 
mo\e  prejudice than i t  has ~n the pair.62 although such iii- 
structions are b! no  means alwa)s m a d e q u a t ~ . ~ ~  

2 .  tnsurzng Proczdmq of Cudi) Plras 
CMA's dual concerns that the accused not suffer from his 

counsel's errors and that the military judge aggressirelv con- 
trol the conduct of the trial hare led the court to extend the 
militarb judge's responsibilit, to ensure that a guilt! plea is 
p r o ~ i d e n t . ' ~  In  Cntted Slates 1'. C l l A  iterated the trial 
~~~ ~ ~~ ~ ~ ~~~~~~ ~~ ~ _ _  ~ ~~~ 

i, e 8 , L n i i e d  Stares I 
ed Srates 1 i$ood, 1 R  C 
I1 A 9 44 C \ I  R 63 
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judge i obligation t u  assure the accused properl: understands 
[lie consequences of his plea. 

At  trial t h e  parries deemed the charges of possession and 
attempted sale uf heroin 10 he separatel\ punishable: the 
.Arm\ Court of 4lilitan Revien determined that the offenses 
\\ere multiplicious brit affirmed because the extent of the m w  
understandm ,cas not so substantial as to render the plea im- 
pio\idenr. a n i  thc accused had Mai\ed an, ohjrmuii t o  aiher 
possible harm due  to the error.6R Judge Cook w o r e  rhe opin- 
ion for CM.4. i n  i \ h i c l i  the court held that uaiber did nor 
apph tu these circumstancesBi and that the effect of the nus- 
understanding was sufficientii substantial to tender the plea 

Judge Cook emphaslred.  citing G r a i ~ i .  that  
"[p]rirnnr\  responsibiliri for determining legal limits ot 
punishmerit rests upon the trial Judge. , , " h l '  Thus. although 
the accused's counsel made a mistake as 10 the mdyimum sell- 
tence. 50  did the judge and the trial counsel. under such cii-- 
cumstances the accused did nor ha \e  IO hear the costs of this 
mistak."' 

~~ ~ ~~~ ~ ~~ ~~ ~ 
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The court further expanded the trial judge's duties as to 
pleas m Lkz ted  State1 o. Je7nrnzngi." In  that case, CM.4 held that 
the military judge erred in accepting the accused's plea of 
guilt) to housebreaking where his statements during the prov- 
Idencv i n q u i n  established a pairible defense of duress.'z T o  
minimize the possibhtv of aierlooking a possible defense dur- 
ing the plea acceptance discussLon, Chief Judge  Fletcher 
wrote: 

plain th;rl&enti of the defense m addirton to securing 
a factual baris to assure that the defense is not avail- 
able 

T h e  militan judge should, therefore. go be)ond merely elicit- 
ing a narrative from the accused so that he, the judge, can 
decide whether a defense exists; he should la) the defense out 
before the accused so that the issue, and the accused's (and his 
counsel's) understanding of it, are manifest In the r e ~ o r d . ' ~  

i t %  issue and manifeired on rhe record a n  m e n f  to plead g u i l t )  ~egardlerr of the 

~ ~ _ _  

ing of maxiinurn punish 
24 r M A 256 31 L 

Lrep a watchful n e  o n  
id The  c o u r t  phrased chis rule a s   he judge should,' not the j u d g e  " m u ~ t "  It  
probabli smpped short O F  making i ld\ ice o n  the elements of a defense P rnandr- 
t o n  requnrerneni because I C  has n e i e r  s c t ~ a l h  made s d u c e  on  the e l e r n e n r ~  of 
the offense a n  abioluteli  mandilrori requiremenr Srr  Lniied Scares ,  b l g o r e ,  
21 C \I 4 S 5  41 C \I R 8 9  (1971) The  pmrenr court reafiirmcd i hcK i l go i i  r u l e  

memarsndum op8nion nn L'niird Scatel I G r e ~ c o  Do 
4 4prtI 8.  1977)  C h i e f J u d g c  Fletcher indicated m j m m  
o n  13 z r i i k i  burincis  h o n e i e r  

63 



64 



19771 COURT OF MILITARY APPEALS 

edge. experiencc and prestige m all aspects of the trial pruc- 
ess. T h e  trial judge musr he the central figure 111 the court-  
room \\'bile he need n o t .  and indeed should not t n  the 
case for the parries. h e  must en iu ie  that the case IS properli 
tried. This reiponsihiliti inc lude  supenising not onlr counsel 
but others such as h e  conrening au thonr i .  u h o  arc  con-  
nected i%ith the trial. 

3. Protucting thu Ariusrd's Righ t o  Counsrl 
CM.1 has tightened the requirements that the militan judge 

must  follov to ensure that rhe accused understands his  riglit 
to counsel. The acruscd'5 rights and choices as to counsel must 
he thoioughli explained to him.'" T h e  court has tolerated no 
deiiarion from the COUIISCI inquirt standards required under 
Cnckd Stntri ij. Don~i/ieii~.~" In  C-mted Stairs I .  Coprs8' the m u n  
held that adxising the accused of his right to counsel of his 
choice "from the SJ.l office" was an  improper limitation on 
the accured'i right under Article 38(b) of the Code I n  Cmtrd 
Stntps i i  Jorgra3  CM.1 refused to assume that  the accused was 
avare of his right to a n\il ian attornei mere15 hecause he had 
exeic ised his righr to he representrd hi mdnidual milltar! 
cuunsr l .  In  addition. the court found that the accoied's ieirc- 
tion of indiridual milirari counsel did not preclude him from 
also recuring civilian 

CZIA has also demanded that the militar) judge (as se l l  as 
~~ ~~ ~ ~ - ~ ~~~~~ 
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oth t i s  in rhe %stem) be more careful to ensure that the a i -  
cused's right LO counsel is nor diluted m cascs whrre one at-  
tarnm represents multiple clients as to a single transaction. 
The c ~ l l r t  rook d dim \leu of detailing one coiinscl to iepie- 
sent inulriple defendants in  Vnziud Stotii 18 t i ~ n n r B 5  and I s i l u d  
Stoic< i '  Bloke1 iB Althuugh in the latter case i t  refused tu ban 
the prdCtliC altogether, C l f h  s a d  

S e \ e i a l  personnel a t  rhe trial lmel share rnbiiantdli in 
cal-ning the burden of ascerraining the absence of an! 
poriihiliti  of conflict ~n multiple repre~entat ion So- 
bod, ~ n i o l \ e d  ~n the t r i a l  oroceis  m a t  e i c a ~ e  rhis  
reiponsibilir~-neirher rhe cobiening aurhoriri ;or the 
defense counsel. IIOT the t r i a l  judge 

Because the militan judge 1s illtimatel\ responsible to1 the 
process a[ the trial l e ~ e l .  he must  take the leading rolr here. 
To  the extent that detailing counsel to represent multiple 
clienti c o n t i n ~ e s  in [he uake  of .?:'an.< and B l n k r ) ,  the militan 
~uclge should engage in a detailed mqum with C O U I I S C I  and 
each accused to ensure potrntial conflicrs of  interest are dis- 
cotered before trial 8 8  

f Pr@mtzii,i a n d  Il ' itnuu Production 
One other area intimatel\ related IO the fairness of proceed- 

ings II? the courtroom I S  i\irness production and defensc acccss 
to midencr.  Ch1.A has demonitrared 11s ~ o i i c e r n  w i t h  the mill- 
t a n  judge's rcipmsibilities here. and 1s lilelr to increase its 
icrurini  of r h i s  issue in the months ahead .Article 46 of the 
LCMJ prmidei that the prosecution and  defense shall h a l e  
"equal upportunit\  IO obtain uitnesser and uther eridenie." 
The  \lanual s m e s  that the trial counsel nil1 secure his O I I ~  

iiitnesies ahen he determiner them to be "material and neies- 

resolution. and ma\ ultimatrh be relitigated before the m d -  
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tar) judge at trial.dY Chl.4 i s  concerned that the Manual pro- 
cedures do  not ensure that the defense artualh has equal ac- 
cess to \,itnesses, and i t  is  also apparenth con\inced that the 
standard previousli applied to such ISSUCS uas  

In  Vnited Stoles 1'. Cnrpun!rro' the court dealt with the mill- 
t a n  judge's denial of a defense request far production of a 
character The  military judge had opinedq3 that al- 
though the witness was subject to military orders, "niilitari 
necessitb" could  justif!  a c o m m a n d  d e t e r m i n a t i o n  o f  
nona\ailahilit). because the command had declared the wit- 
ness unavailable, the trial judge refused to compel his produc- 
tion. CSI.4 unanimourl) held that this Tias error. Judge Cook, 
writing for the court, examined the judge's reliance on  the 
"militar) necessity" rule. He wrote. "Although 'militan neces- 
sit*' or various personal circumstances . . mav be proper 
criteria to determine when [a aitness'l testimon) can be pre- 
sented, the sole factor in determining rihether he i~ill testify at 
all 1s the materialitr of his Insofar as the court 
rejected the notion that m h a n  necessit) justifies the absolute 
nonproduction of a witness. it i5as saying nothing 

ei \ Car m r e r ,  24 C \I A 210, 2 1 2  51 C 31 R 507 509 

stor! p o l i d  in United Stares 1 Darir, 19 C 11 A 217 223 41 C \I R 217 223 

hlR B R O O K S  >la\ ! ark [a lhar  I S  meant b i  "milnari  necrir 
bIR L4RKIN I rake II rhar c o i e r i  the situsuon x h e r e  r h e r e  18 z x 
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I n  Ca,pintrr  the court xent  011, h w e t e r .  to d iscus  the a < -  
cused's right to production of i\itneiies. As nored in the quo- 
tation 111 the preceding paragraph. rhe court indicated that  the 
sole lacror in derermimng wherher a vicness \,111 resttit at all 

is the nmeriali t i  o f  his resnmon) " Sigmficantl\, the ' and 
necesar," requirement included in the Manual equation ha5 
been dropped from the court ' s  test. This OLIIISSIOII does not 
seem 10 be ~ n n d ~ e r t e n t . Y 6  B\ deliberatelx ignoring the "neces- 

~~~ ~ ~ ~ ~~~ ~ ~ ~~ ~ ~~ ~ 
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sari" requirement of the Manual the court 1s making i t  easier 
fog the defense to exercise its ow" choice IS to what witnesses 
i t  wll call. Although CM.4 has not always been Terv precise in 
its use of the terms "material and neceisar)," the "necessary" 
requirement appears to hake been used to deny production of 
defense witnesses, even though their testimony would be ma- 
terial, where their testimonv would be cumulatne with that of 
other mare immediately available w~tnesses ,~ '  or where i t  
would go to relativelv peripheral  issues.98 By making the 
standard one of materiality alone. CMA has restricted the 
government's power to affect which x i t n e x s  the defense ma) 
elect to have present s s  

I n  addition to samewhat subtly changing the test for  iiitness 
production.1oo Ch1.4 also indicated In Carpentm that the mrh- 
t a n  judge should and must bear greater direct responsibility 
for the production of mtnesser. In a footnote, Judge C o d  
commented on the present procedures under Manual para- 
graph I l k  ahereb) the defense 1s required to submit its re- 
quest for xitnesses first to rhe trial counscI, and then. in the 
event of disagreement, to the convening authority: 

To the extent that this paragraph requires the defense to 
submit I t s  requesr to a partisan advocare for a determina- 
tion. the requirement appears LO be inconsistmi uirh Ar- 
ticle 46 . Since the defense in the present case  
notified the trml counsel of his desire for a wimess, we 
ha ie  found i t  unnecessari to discuss in the text of the 

United Staler b H a r i e , .  8 C \I 9 536 2 5  C U R 42 (1957) 
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T h e  significance of the statement in C n i p r n f n  that the mili- 
tar, judge should be responsible for the production of uitner- 
ses at "all stages of [he proceetlmgr"1u6 \ \ a i  made apparent in 
C'nztud S l a t r i  im L t d b F t t m ' n 7  There the majorit! held that the 
aiailabilitx of  a nitneir to tertii\ at an  hrncle 32(bl hearing 1s 
an I E S U C  "ulrimatel~ to be r e i o l ~ e d .  as is true xith other ques- 
[ ions.  bv the trial judge. Xieither the iiitness' inclination to dt- 
tend nor his commander's desire to order his attendance at  a 
pretrial inxestigation I S  C O ~ L I U S L ~ ~ I J  determinatn c . ' ' ' ~ ~  Again, 
this statement does not real11 change the la..'''' but I [  x n e s  
to reemphas~re the mil i ta>\  judge's responsibilities in the area. 
and to admonish him no t  to gire undue  deference to the 
iommander'r desirei. 
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A s  in Cnrpmlur.  the i o u n  in Ludbuttrr accompanied this le-  
miiider t~ the militan judge uirh P motr  liberal standard for 
determining the d\ailabht) of defense !%itnenies Pre\iouil\ 
there was no ex~11cit  test far deterininme rho aiadabiliti ot 

he determined h\ balancing "[tllie significance of the ~ i t n e i s '  
t e i t immi  . . against the relarne difficult\ and expense of oh- 
taming the x~tness '  presence at the in\eirigation I n  Lrdbvt- 
t m  C S L  held that the ke\ government a imri s .  xiha isas in 
Florida at the time of the .4rticle 3?(b) hearing. should ha le  
been produced although rhe s i tus  of the heaimg uar in Thai- 
land Of pnotal  importance 111 the court's decision i c m i  the 
vitness' 'unrimel\ transfcr from Thailand less than t n o  
prior t o  the commencemenr of rile Article 3 2  ~ n i e s t i g a  
Thus. the goternment'i o u n  acts m a  he [ I I T o ~ , ~  onto t 
against i t  in this balancing test. ,\hen those dCt i  ha ie  the e rct. 
either ~nten t iona lh  or inadxertentl\ of increasing the expensc 
and  mcon\enience in producing the witness ' I 3  

A case in a rrlarcd a iea ,  a n t  dealing u i i h  pretrial prepara- 
cion and dirco\err. further amplifies the court's i ieu of the 
militan )udgr i responsihilm and  au thoi i t i .  I n  Hnlfoorn 1,. 
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Chambers"' rhe court, acting on  a petition for extraordinar: 
relief. ordered: 

That rei ondents be gnen  a eriod of 60 da\s f rom the 
date of t k s  order u n h m  wh~t! ro complr with the mean- 
ing and effect of the rnilitarvjudge's order b) protiding 
the necesiar) transporrarioi for petitioner and his de- 
tailed defense counsel to rra%el ro and from Karachi 
Pakisran 

T h e  situs of the trial v a s  Japan. It appears that Halfacre, who 
iias charged with possession of opium, was contending that his 
possession was unknowing and that he needed to return to 
Karachi to gather eiidence regarding his receipt of the box in 
which the opium was discarered. H e  onginally sought relief 
from the trial iudee. who granted a continuance so that he 

order him sent at government expense, and the convening au- 
thority refused to so send him Halfacre then sought, and oh- 
tained, the abme relief from ChlA. 

Se\eral things are significant about the H a y a m  order.  Mosr 
obvious is its brevity. T h e  above quoted language 2s virtuall\ 
the entire order;  no opinion or citation of authoriti accom- 
panies i t .  Yet the court ordered a commander to send an ac- 
cused and counsel halfwa) around the world I n  this sense, 
Hayacre stands as an  example of the present court's %+ilhng- 
ness to use its extraordinar) ur i t  p o ~ e r s , " ~  with dramatic 
suddenness, \,.hen the need arises, as a means of demonstrat- 
ing its  interest and concern about an area of law In  so doing 
the court has been prone to lea,e doctrinal issues for later res- 
alurion."' 

Hayacre should not be read. howeler.  as indicating that 
Chl.1 will get into the business of ordering accused. C O U ~ E C I ,  
and Hitnesses all over the iiorld. T h e  critical language in Hay-  
acre is that which indicates rhar C M A s  order is designed to 
compel compliance with "the meaning and effect of the mdi- 
taryjudge's order." It wil l  be recalled that the trial judge had 
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continued rhe case so char the i o n \ e m n g  authorit) might giie 
the accused ndminiirratiie l e a ~ e .  BI so doing. the militan 
judge had effzctixeli dropped the case bark in the con\enmg 
authoritr's lap l ' i i  C\I.A's order indicates that the trial judgt '5 
decision IO continue the case demonstrated that he considered 
i t  neiessarr for Halfacre and his counsel to return to K a ~ a t h i :  
otherwise there \\ai no need for the i0ntinUdnCe dr all ThL5 
being necessaii ,  CM.A gale 'meaning and effect' to the mill- 
t a n  judge's order hv ordering Halfacre and his  coiinsel ~ e n t  
Hnifarjr, therefore. stands as a message to th is  mil i ran judge 
and a11 others that the trial judge. not the convening authorin 
mahei determinations such as these and the rrialjudge has the 
aothorm to enforce his d e c i m n i  

Read in conjunction. Cnrpentt'r, Ludbi t iu .  and Hnlfacrv estab- 
lish that the militdr) judge is  reiponsthle fur seeing to 11 that 
the accured has  P C C C S S  to and can h a l e  presented all a\ailabk 
ertdence marcrial to the case. at all stage5 of the proieedings 
Further thr cases indicate that in determining n h a t  e \ i d rnce  
is a\ailablc. [he militaii judge mat inat girp merlr  S O ~ ~ C ~ ~ O U S  
regard to the expense or mcomenience the Gmrrnment ~ 1 1 1  
suffer. The distances and expenses ~ m o l ~ e d  in horh Lcdhritir 
and H a i / a o r  are ample testimon\ to that \l-hile the w u r t  has 
spoken little about the sanctions underlring the trial judge's 
authoriti 111 these areas. the abatement language m C a r p n f r i  
mdiiares that thr trial judge's ultimate u r a p u n  is dismissal of 
the charges 

A s  L d l h r t u r  and Halfocrr indicate. Ch1.A behe\es that man, 
of the decisions in t hc  pretrial process m u s r  be made bx the 
militan judge. To rhe extent thar  nonjudicial personnel. iurh 
as con\eniiig authorities. ma) make derisions in rhene axeas. 

,13112 .Apparrnrli 
51an after C M I  ha 
t h e  o r d e r  a p p a ~ e n  
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I .  Pretrial Confzlnernrn/ 
Among the coui t's most significant decisions of the last t u o  

\ears hare been those dealmy with pretnal confinement. In a 
series of cases ailsing on petitions for extraordman relief. the 
cuurt effectivel\ removed from the commander the authorin 
to determine whether a member of his command could be 
confined before trial At the same time ChlA increased the 
poc\er of the militan judge in certain respects and hinted that 
militan judges might possess far broader authorit> in other 
areas. Additionall\. rhc court has recenth rerised the stand- 
ards for Imposition of pretrial confinement, 

a Limiting ihi, Cornrnnnduri Poiism o w r  Pirtrinl Conftni.rnen1 
Prior to 1975 CSIA had disclaimed responsibdit, over pre- 

trial confinement issues. leabing the matter xithin the com- 
mander's control ' I q  as the Code and Manual apparentlr dlr- 
tated.lzo It vas  generalli a requirement that the accused 
exhaust his other remedies, including filing an Article 138 

.Iz' before he could even secure an) sort of judicial 
and such r m i c ~   as limited. Individual members of 

C h l A  had hinted that the militar) judge might hare some au- 
thoritx to act on  pretrial confinement ~ s s u e s . ' ~ ~  but hints uere 
~~~ ~~~~~~~~ ~~~~~~~~~~~ ~~~~~~ 

265 4 1  C \I R 2 8 5  (19701 
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as far a i  the\ !$ent 1 he  m h r a n  pdge 5 po 
and at heir i e n  I i rn~ted ."~  T h e  o n h  rerned, f 
conhnement that \\as explicirl\ reiogniied h 
1953 \ \as sentence relief 

Then 111 three brief orders, Pai-ftu i .  Riihii,dwn,"8 . \ltliinii- 
Canarnrro ZI Richardion "' and Phillippj i .LlrLi~iai,''~ ~ r r u e d  
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the problem it percened. This reluctance appears to hare dis- 
sipared recentl). and the court has begun to remodel the pre. 
trial confinement process on  its ovn 

In Porfrr, Wilanir-Canamrro,  and PIzdI~ppj [he court, acting 
on  petitions for eytraordman relief, ordered the trial judge in 
each case to "convene an Article 39(a) . icismn to inquire 
into the legalit, of petitioner's pretrial confinement [and to1 
issue orders ,  i f  a n \  a l e  necessan to effectuate his f ind- 
~ngs ."  It 1s ai once apparent that this ruling did not inelucr- 
ablr flow from the well spring ofjudicial precedent \Chat itas 
more perplexung 7 t . u  that the maprit!'i 130 orders included 
onl) a terse citation of four cases 1 3 '  xithout anr discussion of 
the issues iniolred Of the four cases the court relied upon, 
Gvrslvin i i  PI@ was the critical I n  Gerilein the Su- 
preme Court held that a probable c a s c  determination b) a 

confinement on the 
refer i h x  case 10 
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"prorides nu procedure foi retiewing the probable cause de- 
termination that I S  made hi the person ordering arrest or con- 
hnemenr," as would be the case in the ciiilian situation. 
The  Chief Judge next stated a principle which has obrmusl) 
guided the present court in much of its recent i4ork: "[Tlhe 
burden of showng that militarv conditions require a different 
rule than that prevailing in the ciiilian community is upon the 
part, arguing for a different rule " ' 3 v  The majorin found no 
such conditions here 

Ilhile Coiutnr) ob\iousl) iemobed the re\ieaing function 
from the person n h o  orders confinement, the opinion !$as 
m m e i i h ~ t  ambiguous as to u h o  ma) exercise that function. It 
w a s  apparent that the majorit) preferred that such a role be 
filled h\ a legall\ trained judicial officer: 'j0 bet the court 
stopped short of txpressl> imposing such a requiremenr It 
merely stated that pretrial confinement must  be rmiened b\ a 
neutral and detached magistrate xithour defining that term. 
The  apparent disqualification of the con\ening authorin ~n 
Portrr and .Uzla,ius-Canam~ro carts doubt on exercise of such 
authorm b> a m  commander. humever. 14' 
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C1l.A $\as le is  ambiguous in C a u r t n q  in describing the 
criteria to be ured in reviewing the pretnal confinement deu-  
sion.'ii The magistrate must not onl\ find probable cause to 
b e l m e  the mdnidual has committed an offense. a i  required 
b\ Grrrtuin Cnder Courtno he must also make a "bad n p e  
decision n h e t h e r  the ~ n d i i i d u a l  should be confined In  
Courtnq this decision rested upon iiherher the accused b i a s  

likel\ to remain present for trial.'43 
These issue) ha\e been brought into sharper focus in t v u  

recent decisions. but the illumination n e c e s w i  to  highlighr 
the court's thinking has brought ather troubling questions mto 
we((. In Fleirhrr 18. Ciimmanding Ofmr  'M C\ IA ordered the 
release from pretrial conhnement of elght hlarinei nhose con- 
finement had been r e \ i e ~ e d  by a militan magistrate at Camp 
Pendleton This magistrate i ias not a laxier The  majorit\ or- 
dered release because "[tlhe Goiernment has not rhomn a 
need for pretrial confinement. Indeed, there is nothing in the 
records to indicate a disposition un the part of an) of the 

11, had referxed r h a r r r r  

1 h r o r d r r  grounds for p ~ e t n r l  
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majority did not comment upan the magistrate's lack of legal 
qualifications. 

Chief Judge Fletcher dissented in Fletcher, and said that he 
would return the case for "a hearing before a legall, rrained 
judicial officer on situs.'' 140 T h e  Chief Judge indicated that in 
his \ i m .  Porlrr. .Lliianes-Canamrro. and Phdlz66i' reauire a true ", , 
judicial officer to ~ e \ i c n  pretrial confinement decisions. T h e  
fact that the majorit) did not adopt this approach may reflect 
that they are willing to let nonindependent nonlawiers make 
such decisions, or 11 ma) simply he that the majorit) decided 
not to reach the question on the facts of the case. 

In L'nttPd States v .  Heard ' l r  the court again dealt with the 
legality of pretrial T h e  majoritv in Heard 
shifted gears in holding that in addition to risk of flight. de- 
tention for the purpose of preventing further serious crimes 
or obirructian of justice mar also he a permissible basis for 
pretrial confinement.14Y T h e  court held, houerer.  that pretrial 

of the partics in C O U ~ L  as ~e uired and 
currencej of the alleged 1mc18cnts 

dip op ar 5 lemphaiir added1 
I d ,  'lip o p  ill 6 (i lercher C J diisenung) 
3 M J  14 I C V A  19771 
.Airman Heard alleged char he had 

dai.5 H I S  commander frankli  admlrted 
finemenil  berauir h e  x,ss such s pam ~n 
guired IO much addi t ional  a~reniion b i  
sergeant I neier had frar he would go d i \ O L  Unrred 5tates  \ Heard 3 hl J 
14 92 I C  \l 4 19771 i i h i l e  agreeing that 4irman Hezrdr r u n h e m e m  *ai ~ l leg i l ,  
C\IA granted no relief. b c i a u e  the period of confinement adpdged  had dread) 

acrured suffered b i  this  reduction ~n lieu oi admtnis 

8 1  
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.A number of questions are raised in Htard hloit  ngnifi- 
cantl,. the majorirx opinion. authored b\ Judge P e i n  did not 
indicarr xiho 15 (or is nor) a proper person to make rhe deter- 
mination as to the proprier\ of pretrial restraint Quer i  
ii hether the accused's commander inai mipose c o n d i r m n  
upon release. or \\herher these must be determined or re- 
Liened h i  a magistrate Ma\ the 'magisirate' he a nanlau \er?  
Judge Pern has \e t  t o  comment upon rhis issue. although the 
issue vas presenred in borh Flitchrr i .  Commanding OJJZCYI and 
Hmrd . ' j z  Chief Judge Flercher clearI\ belieies thar he must he 

den- S r r  note I39 a n d  a<- 
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a legall\ trained judicial officer " Judge Cook holds rhar 
the commander ma\ e x r i c i ~ e  these functions. Despite this am- 
biguiri in the coiiids ponrion i t  uould seem prudent to repose 
such authoriti in one n h a  trult  15 ajudic ia l  

i tire Prvlrial ConJmrrnrnt Dvr i r io i i  

d a d s  for the imposition of pre- 
trial confinement and has iestrirted the commander's poner 
ro impose confmemenr. i t  has hinted at substantiall\ broader 
authorit! for  rhr mihiart judge 111 [his area h i  indicarcd 
ahot r .  rhc m u i t  has \ e t  io hold thai the militan judg? musr be 
rhe one to rule upon pretrial confinement I t  has held. hoa-  
e ~ e r .  [hat he has the poi,rr to make rulings in this area and to 
order release if neiessarx l i i  Thr major question s t i l l  out-  

anding is uhen that p w e r  iomi i ience~ 
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In Phillipp~, the majorit) ordered the con\ening authorit) to 
refer charges to a court-martial so that the judge could con- 
duct a hearing T h e  fact that ChlA felt referral bias a ncces- 
sarr prerequijlte to the judge's action would seem to indicate 
thit  the militarr. judge ha3 no porer  to act in ad>ance af re- 
ferral. Subsequent cases Iea\e this issue unclear I n  Courtnq,  
Senior Judge Ferguson emphaticall) argued I" his concurring 
opinion that the rndltar) judge, as the equivalent af a federal 
judge, has the power to act in advance of referral. Yet Senior 
Judge Ferguson's assertmn of such poaer  1s more noteworth\ 
because it stands alone. In a h a t  was ob\iousl) a major case in 
which the court was attempting to rlarif) for the services the 
requirements in this area.',5R Chief Judge Fletcher's choice not 
to express similar beliefs in his majorit, opinion seems to n d i -  
Late that he had misgivings abaut such an  ~ n t e r p r e t a r i o n . ~ ~ '  
IVhk i r i s  evident that Chief Judge Fletcher fa,ors the pnnci- 
ple of a tnal  judiciar) empowered to act in this area,  his 
Courtnq o p m o n  avoids the conclus i~n  that the militan judge 
can or must rule on such questions. 

Other statements from Chief Judge Fletcher leare this issue 
unresolved. In  a speech p e n  before C o w t n ~ ?  was decided, 
the Chief Judge said: 

First, let me make i t  clear that 1 do not believe rodai that 
anv trial judge ~n the militan has ani Etatutor\ au rhorm 
to'act unril a court-martial ;I convened 1 i\ould adiise 
IOU not to look at the rnqlorirv opinion in the nrit cases 
;rhcrc wc ordered the trial Jddge to hold a hearing on 
prerrial restraint as authorit, IO exceed the Code We 
merely called on the rrialjudge IO meet the standard of a 
neu ra l  and derached magiirrate.'5s 

85 



MILITARY LAW REVIEW' [Val.  76 

I n  his dissent in Flrtilwr i. Cornmo?tdiiig O f f ~ r r  h o ~ e i r t .  Chwf 
ed he uon ld  order a hearing 
11 officer on S I I U S  ' and that  hc 
en referred and nonref'etrred r a  

difficult 10 reconde  these I U O  statements I t  IS prmiblr that ~n 
the coiiiie c,f slighrh mure than a \ear Chief Judge Flercher 
has changed h i s  mind ahout a mili tan judge's aurhorir\ ici act 
i n  advance ot referral Such a shift might be explained h i  the 
Chief Judge's impatience u i th  the i \ item and Its ielurtancr to 
more tu full) accept the spirit of 1 

i<ise the porrible explanations foi 
t o r i  statements are t e i i u ~ i i s  at hrs 

I l 'ood, 
raises mre~esting questions in this area In Boidr, the rnilitari 
judge. 011 his on11 Initiatne. hcld an  A m c k  391,) S C S S L U ~  111 

One "the, case. Bou1i.r i 
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h e  thr possible limits IO the exercise of his pouers. can 
onl) serve as a model for o t h e r p d g e ~ . ~ ~ ~  

This e\-traurdinarl statement belongs alongside the statement 
from Craws quoted at the beginning of this section It makes 
plain Chief Judge Fletcher's desire fa r  an a r t i repdic ia r \ .  It is 
all the more noteworth, in Lien of the apparent reservations 
Chief Judge Fletcher then had about the legal basis for Judge 
ICood's actions in Bouler This language indicates that i h e n  I t  
comes to protecting individual rights. Chief Judge Flercher 
xould prefer that a militarv judge err  on the side of aggrei- 
Siienei i  

T h e  pretrial confinement cases establish that once a case has 
been referred to a court-martial, a militar) judge ma) rule 
upon pretrial confinement issucs This 15 comment with the 
\ ieu that the militar) judge is  responsible for all rhat goes on  
at the trial le\el Before referral, a m  statement outlining the 
milirarr judge's poner must be punctuated Liirh a question 
mark. In addition. Heard raises nea questions about the de- 
terminations to be made prior to pretrial confinement and the 
piocedures for making them. In  anr event. a commander has 
far less p m e r  toda) in this area than he had in 1973. 

2 Reviez' of thu Commandrr's D~ciszons by the .Clilztaq Judge 
Another case which has the effect of increasing the power of 

thr militart judge  m e r  all proceedings at the trial level IS 
rntted Slates v .  . i t  issue there was the refusal by the 
milirar) judge to grant a continuance in order to permit com- 
mand revie\( a i  Dunks' application for dismissal of the charges 
under a local speed, trial regulation. The  commander of the 
United Stares Arm\ in Europe (USAREUR) had promulgated 
a regulation l e 5  under  which summarv and special court- 
martial cases were to be brought 10 trial wth in  43 da)a of im- 
position of pretrial restraint. If the case was nor brought to 
trial within that time, the appropriate general court-martial 
convening authority would, upon application br the accused, 
dismiss the charges unless ceirain unusual conditions existed. 
His denial of the accused's application could be appealed to 
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the commander.  L-SARECR A s  implemented. the program 
iias administered and operated cntireli  bi  the command. 
vithout judicial ~ n ~ o l v e m e n t  

CM.4 held the mi l i t an  judge’s failure IO grant the <OII- 
t inuance IO be error T h e  court said tha[ the con t inuance  
should have been g n e n  not  mere17 IO permit h e  command t o  
complete its retien of the petition before [rial. bur tu a l l w  The 
judge IO retien the commrnd s decision The  judiciari hds 

rhe right a i  nell a i  the d u n  I,> a i w r e  L m r r n m r n r  

for an tch ine  u l ~ i c h  affect5 the iudicial D r m e s s .  and  thar he has 

a u r d  o n  such m u e s  

C  THE COSVE.VI.\-G ACTHORITYJ  POlI%RS OVER 
TRI.4L PROCEEDISGS IVILL BE RESTRICTED 

- has taken steps t o  reduce rhe rxrriit to ithich thc m i l l -  
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unanimousl\ held rhar a convening authorit\ ma! nor reLerse 
a n i  ruling b\ the militan judge. CS1.4 held that paragraph 67,f 
of the Manual is ~nconiisrent w t h  the proiision of the Code 
upon i,hich 11 was bared; the court imalidated a portion of 
rhat paragraph and oierruled seieral earliet cases upholding 
the validitr of rhat p r m ~ s i o n . ' ~ ~  T h e  language uhtch ,$as chal- 
lenged posited that the coniening authoritr could. under Ar- 
ticle 62(a),16" reiersc certain rulings on  matters of Iau b! the 
militar! ~udge."" Because the distinction between questions of 
la!< and u u e i t i o n ~  of facr had been loaselv construed in earlier 

gale the conLening authorin con- 
milirar, judge. Although the mili- 

tar? judge had aurharm over interlocutorv matrers,L'z his ul- 
timate s a n ~ t i o n  for enforcement vas (and is, generalli) dismis- 
sal of charges: under paragraph 67f,  a coniening authoritr 
could, porentiallr. stiinie this  sanction and at least staleinate 
the 1 s s 1 1 e . ~ ~ ~  I n  rhe nake of Clhrr, thls IS no  longer posilble: 
the convening authori tv  can do no more than return an issue 

~~~~ - ~- ~~~~~ ~ ~~ ~ ~ _ _ _ _ _ ~ ~ ~  ~ ~ 

> Boehm, 17  C hl A 5SO 38 C \1 R 328 (19681 
I f  a speokar~un belore il court-martial hac been diimisied o n  metion and the 

ruling does n o t  amount LO s findmg of nor p d r , ,  rhr comemng nuthorn, m a  
return rhe record io t h e  court  for r e i o n r i d e r a r i m  of the rulin. and a n \  fur ther  
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2. Rustn~ttnp lhu Conouning Au!horzt)'s P o w r  l o  .\Jnriipiilntr Pro- 
irrdingr Through Pretrzal Agruernrnls 

.Anuthei less direct axenue of command control of court- 
martial proceedings has been pretiial agreements ChlA has 
been concerned nith these agreements for some rime,"' but 
the present court is particularlr concerned about possible rnw 
use of such "deals." As indicated aboie.l's in the Elmore  and 
Grwn decisions C M 4  required that the inilitari judge examine 
cmefull) to diica\er both rhe existence of an agreement and 
the pruriiions of the bargain during plea proxidence ~ n q o ~ r i e s .  
In  L'nitrd Slnlrs i i .  H ~ l l a n d , " ~  the court condemned [he "undis- 
closed ha l te r  o n  the  f reedom of actinn o f  the  m i l i t a n  
judge'  '"l created b\ a pro\irion requiring the plea be entered 
' 'prior to presentation of an )  evidence on the merits andtor 
presentation of motions going to matters other than junsdic- 
tion " Is' T h e  court's ~nsistence that a pretrial agreernenr ma! 

C \I R 2 7 5 ,  277 (19761 I n  the i a i e i  Senior Judge Fergiiion /nes a i  !manifesting 
h i ?  preiious position Laiie > Laird.  1b C 51 A 131 133 3 9  C \I R 131 133 
119691 and Lnired S m t e i  \ B a e h m ,  I7 C \ I  .4 5 2 0  5 3 8 ,  3 8  C \I R 3 2 8  336  
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demand no more of the accused at his trial than that he enter 
a plea ut gullti reflecrs not onl\ the court's disapprmal of 
manipulation of rhe pioreedmgr. hut its belief that [he de- 
fense I S  at a distinct disadtantage in experience and l r i e i a g e  
in bargaining nith the command.ld? Although the court ma\ 
permit a n  orher ime improper p r a ~ i i i o n  in a n  agieemenr 
where 11 clearh orieinated ibith the d e f e n ~ e . ' ' ~  it is  mosr WI- 
camfortahle uith this process I t  r i d  toleiarc i t  onl) undrr  (IT- 
ciimstances uhich permit the  judge t o  ensure. ~ ~ t h o u t  hidden 
restraints, thar the accused has not been unfairlx diiadian- 
taged 

This sr~tioii  cannot be concluded without recognizing that 
theie are 11mits LO the court's expansion of the role of the t ru l  
judge. In L'ntfrd Stalvs u Oirhi  the courr refused to find 
that the militar) judge ha, the poaer tu suspend sentences 
This ionclusion does iiot seem to hate been reached i\ithrmt 
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reluctance; indeed. although Orrhz appears to settle the m u c  
for now,'86 it seems probable that Chief Judge Fletcher and 
Judge Perrr would both favor enactment of legislation which 
would extend such p a a e r  to the militan j ~ d g e . ' ~ '  

Despite Occhz, the court has decisi\eli shifted p m e r  and re- 
rponsibilin in the trial stage of the court-martial process aua)  
from commanders and toward the judiciar).1B8 W'hile Occhr 
~~~ ~~ ~~ 

x ' s  Lnired Stares b i ( l l l l i lms 2 5  C \I .A 4 d i  Sh 144, 54 C \I R 4 d i  Sh 162 
119761 
" ' I n  his separate opinion ~n OiiA, J u d g e  P e r n  agreed w r h  Judge  Cook rhat t h e  
m i l i m r ~  j u d g e  13 no1 ~ l a l ~ ~ o r i l i  empouercd  to suspend sentences bur he dii- 
agrred w r h  Judge Cook that rhe ~trurture o f t h e  miliizr\  and the p m i e s  u n d e r  
t h e  L C V J  are incompatible u i ih  plaiing suspension p o u e r  ~n Ihe militan j udge  
Chief  J u d g e  Fletcher,  c o n ~ u n m g  an the result I" Orrk, ,  f o u n d  rhat t h e  supen-  
$ion issue was no1 properl! before thr C O U ~ I  because t h e  mili ian j u d g e  in Orrhi I 
C ~ S C  g a l e  no indicat ion that  he uould h a i e  suspended the sentence himrrlf  e w n  
had he h e l m e d  he had ,he poxer  IO d o  30 (The  mhra r .  Judge had recom- 
mended that the c o n > e n i n g  auihori ir  suspend part of t h e  penrenie 1 Chief J u d g e  

on r h c i r  ansl \ ie3 of the correct  legal appmach IO the problem, e i e n  though rhere 
ma, he s raniensus a s  to the most desirable i o l u i ~ a n  to  ~f Such d8imonS ~ a r i x u .  
Isrh u h e n  accompanied b) the frequenr changer in rhc C D U T I ' I  personnel of re-  
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I"di'are5 h a t  there arc IIaLLltljn 
uh i rh  the court iiill reipeit. the L 

miniirerrd a n d  inper i i i rd  bi  2 

mdnder does n o t  f i l l  that  1 d c  

[1'ITHI.V T H E  .MILITARY JL'STICE SYST 
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requirements on the militan j ~ s t i c e  s\stem is the court's con- 
cern abour the  independence, expertise. and professionalism 
O F  lanrers and j ~ i d ~ i a l  oiiiiers i i h o  =re integral parts uf the 
s s t c m  Manx of the responiibiliries ithich ha \e  bren placed 
upon the militan judge (nhich iiere examined in the last sec- 
timi) barh enable appellate court5 t~ make a more informed 
mzluatmn of the milltar) judge's handling of a case and serve 
to ensure that the rrial judge protects rhe rights of the a i -  
c u e d  To a considerable degree CU.4 has Ieqiiiredjudges to 
protect the rights of accused senicemembers because I t  is UII- 
su~r of the dbilitm of militaii defense counsel ro singlehand- 
edl\ pmtecr their d iemi '  interests 

Inmall\ i t  must be recogniird that. ~n rhe milltar\. court 
personnel are subject io goimnmenzal contiol to a degree UII- 
paralleled in rhe milran cornmunit) For example. the Gor- 
eminent drcides. at  one l e x d  or another. a h o  ud1 be assigned 
as judges and counsel, and \$hen those assignments nil1 rermi- 
~ n a t e . ' ~ ~  T h e  Gmernment,  in the form of the conxenmg au- 
thunt, ,  also decides \>hu \.ill be counsel i n  a gibe" case.1yz The 
defense counsel's relationship to the Gorernment is a particu- 
lar source of c"ncer" to  C \ I A  

Protecting rhe independence of militar\ defense coun\el has 
long been ircognized as a special problem,1q3 and effoitr ha\e 
been made to insulate him from impermissible ~nf luences . '~ '  

~~~~ 
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Sexerrhelrs  ai  lung as the defense cimniel !$ears the un1- 
form. he 1s zhrais potentiall\ subject to pressures from the 
iornmand s t r x t u r c  and his o x n  dcsire for professional ad- 
\ancement. Such pressures ma, not< be exacerbated b\ higher 
J;\GC rerenriun rates a n d  greater cornperinon for JACC 
career positions '"j Related to [he independence problem I S  
the fact tlm, generalh speaking. defense counsel hare been 
relati\cli j u n ~ o r  and mexpexienced (although the higher re- 
tcnuon lates ma! h a \ ?  a beneficial effect here) Such ~ i icx -  
perience i s  not manifested solel\ in kiiohledge and technique 
111 the courtroom (i,heIe trial counsel often suffcrs from simi- 
lar handicaps. albeit sorneuhat reduced b\ the gmernment re- 
sources to nhich he has greater access) but. perhaps more im-  
portanti,. in defense C O U I I ~ F I ' ~  dealings nith experienced. 
highel-ranking officials such as thr staff p d g e  adTarate and 

lare some of the ~nequities i t  bellexen 
le position of the defense counsel in 

the miliraIv \Ce ha \e  alreadx seen s ~ \ e r a I  examples ot this. 
most direcrib 111 the multiple client C ~ S ~ S . ~ " ~  The higher srand- 
ards tor defense vaiier and the necessit, fo r  judges to ensure 
that [he airused understands his fundamental trial rights also 
result from the court's perception of this problem h n  m e n  
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trial, and sentenced inter nlta to a bad conduct discharge and 
confinement at hard labor for two )ears On his counsel's ad- 
vice, Palenius uaived his right to be represented b\ appellate 
defense counsel "" during the automatic re\iew hx the Court 
of Militan Re\iew Except for this rnisadiice, C41.A deter- 
mined that the trial defense counsel rendered no assistance to 
Palenius at an) time after the trial. CRlh  held that the rnirad- 
\ice and inaction together depnied  the accused of the effec- 
tive assistance of counsel and that he *as therefore entitled to 
a ne,? re\iew, with benefit of appellate defense counsel. in the 
Court of Militan R e \ i e x 2 0 0  To this point. there was prece- 
dent for the court's action ? O 1  

T h e  majorit) went on, however, to discuss rhe recurring na- 
ture of this problem. Judge Perr) .  speaking for the majorit), 
pointed out the high stakes invohed for most defendants in 
courts-martial and the disadvantages iiith which the) are con- 
fronted in such proceedings. He then vent  to the heart of the 
problem 

M'hile [militan accusedl haic rhe right to be defended bi 
counsel of their choosing, including skillful and experi- 
enced Ia*vers from rhe ci>ilian cornmunit!. the vast 
m a p m i  of rhein are represenred b\ the roung l a ~ i e r i  
appointed b\ The Judge Aduocares General Tlme and 
again a e  have been impressed with rhe able and skillful 
manner I" which these roung lsuiers  haie represenred 
their clients. But the difficult problems the\ encoun~er  
because of inexperience and the iicissitudes of mil imn 
practice sometimes roduce rhe cunous dilemma u ~ t h  
which the appellant {ere uar confronred.90z 

IC 7 0 ,  \ICV IY69. par8 102 I f  appears rhzt Spe 
defense counsel a d \ m d  him that appcllare  COY^^ 

cedingr and,  therefore.  an> relief 18) j/ hich Palcniui  ma 
ie l  sierrcd that  this a d i i i c  / sa ,  based u p o n  informarlo 

b\ the senior d e f e m e  couniel  

* " "  C\I& i o  held esen though I I  laid " \ \ e  do not suggest that there ~ e ~ e  errors 
u h i r h  might ha ie  been pr r i en ted  or argued had the appel lant  been reprrsented 
b i  couniel ~n his  appeal and do  not reach rhe quesuun here  

?j  C I I A  4 d i  Sh 2 2 2  224 n ?  54 C h l  R Ad, Sh j4q 531 n 2  

i red Slarel \ Darrlng. 9 C \I A 6 6 1  26 C 
d S t a r e l  > Har r lmn .  9 C M 4 i 3 l  26 C \ 

United Stares % 

for the deciiion appear, IO r e i t  on bath i o n i i i i ~ i i ~ n a l  and s r i l t u t ~ r ~  g r o u n d s  
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The cnurt  then  enurne~ared ,  in some derad  rhe porr-trial 

duties t\ould be carried o 

appellarc counsel lhaie been p rnpe rk  designated and 
l ime commenced the peiformnnce of rheir duriei. rhus 
rendering fur ther  representation h) the  curlginal trial de- 
tense at tornei  or  those pioperl i  substituted ~n his place 
i i n n e ~ e i s a r i  i t  such  ( m e  an app l i~a r ion  rhould he 
made tci the judge 0 1  i ou r i  [hen h a \ q  jurisdiction of 
rhe ~ a u i e  tu he re l iebed of rhe d u n  oi  further iepresen- 
tation of the c o n ~ i c t e d  accused le’ 

This  requirement has far-reaching implications Of ini- 
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tial significance, of course, IS the admm1srratl\e problem of 
securing release Normall,. the accused does not receixe ap- 
pellate defense coiin~el until well after the con\emng author- 
it, has taken action and the case has been fornarded to the 
Court of hlilitar) Re\iex.  That  court nould therefore ordinar- 
il\ be the cvurt ' then having jurisdiction of the CBUSC." zoi It IS 
unliheh that the Courts of hlilitan Rexieu wd1 he able to 
make a reasonable assessment of the release request, and as a 
result, this procedure ma) h e l l  become no more than a pro 
forma exercise. T h e  release prmision seems little more than a 
cosmetic gesture iihirh ma, "nib increase papernork and lit i-  
gation. Severtheleis. It IS highli significant as a manifestatmn 
of the m a p n t ~ ' s  concern about the job counsel arc doing, and 
its desire to inject more judicial oversight into this area. 

Palmi i s  also subtl) hints at the continuing jurisdiction trial 
c o u r t .  a concept  prer ious lv  espoused  h \  Chief  J u d g e  
Flerchei 2 o x  Judge Cook overstates the issue i n  his separate 
opinion u h e n  h e  saxs that ' t h r  majorit) apparentl)  con- 
template recuial of a trial defense coiinsel bt  the trialjudge of 
the court-martial that conxicted the accused , ." 2 0 9  This 
statement implies that the trial judge normall) uill rule on re- 
cusal of counsel. but this should not be the case. Serertheless, 
there xi11 be mstances nhere  trial defense a t tmnms nill need 
to seek release uell before the case i s  to go to the Court of 
S l d m n  R e n e a .  Palrniui does contemplate that a court  or 
judge must he available in such instance. T h e  most logical 
candidate would be the judge who tned the case, but uha t  
authorit, ??auld he ha ie  to act then; If he has the authoritv to 
ac[ on this question. mar he rule on  other past-tnal ~ssues? 
P a l m u s  does nor prmide  an answer, for It onli skirts the ques- 
tion 

Defense counsel is not the onl) object of CSlA's interest. 
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T h e  court has nor neglected the t rn l  counsel OT other rcpre- 
stntatner of the G m e r n m r n t  in 115 d ~ u s s ~ m  uf uhat I[ ex- 
pects of those in\ol\ed in  a court-marrial. r h e  Court has re- 

SInfrs 1' Joiiriion ? I 6  CSlA made clear thar  the> aril go\mned hx 
the same ethical standards as i o u n i ~ l . ~ "  

I n  these cases C M A  has used Its reiersal sanction in the 
normal rexieii of iasec not onl) to protrct the rights u t  Indi- 
\idual appellanti. hut t o  exrrr pressure on the s \ i t em a i  a 
whole [o ciisurc [hat i t s  participants fulfill [heir legal and rthi- 
cal duties The  rmer ra l  ianirmn is cmh an d i r e c t  means t o  
achime that goal. howe\er CY.\ has demonstrated that I t  de- 
s ~ e s  to exeiciie more direct authoriti m e r  the p a i t u p i n t i  111 

the couir-martial process. 
T h e  Judge  Adtocares General currentli poisrsr the greateit 

authoritr to discipline iuunsel and judges and to remcnc them 
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f rom the courtrmni.i 'y There are indications from CM.4 that 
i t  mat  m m e  to assume some of this authorit\. I n  rules of court 
pioposed hi members of the court's staff in \la\ 19i6.2'q pro- 
posed rule I 1  xould have required that practitioners before 
courts-martial and the Courts of \ lh ta r \  Review be admitted 
to CMA in order to t r y  cases in those courts. Propvsed rule 12 
would hare provided disciplinar! procedures and sanctions to 
he utilized by CM.4 in supervision of 'its bar " 22(' C\fA re- 
cenrl) adopted new rules vithout including these contrmersial 
pro\isions 2 1 1  Ue~er the le r i .  the mere fact that such rules were 
proposed indicates that there is substantial sentiment within 
the court for an integrated har structure u i t l i i n  the militdri It 
LS not unlikeh that the court h i l l  seek legislative authoritr for 
such a s s t e m .  Such a s s w m  uould gite CMA unprecedented 
pouer over the personnel u h o  work in the militari justice SIS- 

There is other evidence of a similar nature I n  Gnilrd Slolei 
i Ltdbetirr 223 CSIA raised on 11s own, and granted a petition 
on  the folloiiing issue: 

Whether  the rnilitari j u d g e  was iubjecred to uni iar-  
~~ ~ ~~~~~ ~~~~~ ~ ~ ~~~~~ ~ 

I hren crammed b i  r h e l u d g e i  8 ,  rhe l ime the\ were 
c heen rlrrulated IO thr ~ c r s i c e s  lor i ommenr  and are 
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and t h e j u d i r i a n  On the other hand. the ahilit\ of The  Judge 
Advocates General to effect the best possible allocation of per- 
sonnel to handle all of the militarv's legal problems ma\ he 
ad\eriel) affected should their authonti  he restricted in this 
area. These are ISSUCS desening af careful attention and dis- 
cussion. CMA appears u i l lmg to lea\e the creation of such a 
structure I O  Cangress. 

2. Trzal JZldgPS 
CRIA 1s also concerned ahout the independence and profes- 

sionalism ofjodges Signs of this concern appear in itatemems 
h\ the court uhich reflecr its exasperation urer some of the 
~ ~~ ~ ~~ ~~ 

0 ,  

fesrian. id and denied reliei  on  EToundr that ,he  crrrif iraiion procedure 13 an 
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errors made at the trial l e i c l .  Thus .  i n  l ' n i i t d  Stairs i .  Sham- 
brrgrr '" C h e f  Judge Fletcher commented on a rrid judgr 'r  
rqection, ,in grounds of untimeliness. of a defense objection 
10 prejndicial p re ienren~ing  argument bx t m 1  iouniel:  '\Shat 
IS troubling, hoive\er, 1s that here a ]udmal offlrer a r l n o u l -  
edged on  the record rhat error xias present ~n the proceedlngr 
Yet he e le r red  to do nothing id ther  than  d d a e  a ml \ -  

?381 And Srnior Judge  Ferguion. decixing a nii l>tan 
judge's failure LO peimit litigation of the issiie of uhether a 
nitncss' testirnonx nag the producr of an illegal search, U ~ U I C  
in L'nrted Statvi i H n k  

no1 a p&p& subjecr of such a motion A s  a result u f  his 
ruling. hime>er. rhe record i s  I~IICBII~ deficient 111 the 

aurhr i r i i i  
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de\eloprnent of both the search's alleged ilkgallti and of 
rhe question of 

Senior Judge Ferguson nas merelv rertatmg the obvious when 
he said that ' passibl) this judge erroneouslv believed'' that no 
action b) him was warranted. T h e  fact that the court feels 
compelled to make such statements and the tone of perplexit) 
w r h  which i t  makes them reflect the court's distress over such 
errors. 

C \ l h  was even more disturbed by the militarv judge's ac- 
tions in L'mtud S h i e s  v S k n ~ k e f o o r d , ~ ~ ~  where, after rejecting the 
accused's tendered guilty plea following the provideno in- 
q u i n ,  the militan judge refused to recuse himself ''' and 
presided over the e n s u i n g j u n  trial. During the defense case 
in chief the accused testified in his own behalf; following 
examination bi bath rhe defense and trial counsel. the militari 
judge interrogated the accused at length. Some of the ques- 
t ims  put b\ the judge were apparentlv based on information 
elicited from the accused during the earlier prmidenc) In- 
q ~ i r r . ~ ~ '  Although the majorit, was especially critical of the 
judge's use of the information gained during the providenc) 

cited Unrred Stares,  Lurkerell ,  4 9  L >I \I R 1974).  i d  an 
apparentli  correct  appmach IO the recum the Armr C OUT, of  

h\  ciidence prerantcd on other  charger ~n the  m e )  Pallure IO recuse %as nm 
deemed reieri ihle error in that CPIC CMA reems. therefore to espouse a fairli 
l i b e r a l  i e ~ u ~ s l  p o l i n  althvugh xf did not reierrc on ihar ground a l m c  ~n Shackrl- 

r i .  S U B J E C T  Reiu?al  01 

o Lniied Statel  I % o h &  
23 C hl .4 9 2  50 C \I ch C k l h  cautioned ' t r i a l  judges 10 
aroid 11tuauons i n  equires rhai a j u d ~ c  pass upon the 
ef fec t  of hi8 O X "  pre%i I d  at 494. 30 C hl R at 574 Recenr cases 

a3 t h a t  espoused h i  Chief Judge  Flecchcr in Shrikr i /ord .  h o x e i e r  i s r  
States , Head, 2 5  C W .4 Ad, Sh 332 54 C \I R Adr Sh 1078 (1977). 
States 1 Goodman S \I I_ U C  \I I 1977) 

solel, on this  g round  
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The trial iodee. a i  a n  inteqral part of the court-martial. 
falls iiirhlb th; mandare o f h i &  37. If anithing IS clear 
m The I nitorm Code of \ l i l t r a n  J u s c r e ,  I I  1s the congrer- 
iiirnal resolie rhar horh acnial and pel-ceired unlauful 
command mfluence be eliminated from the militari us  
fxe  s \ s fem Art& 2 6 ( ~ ) ' 1  proiwon for a n  ~ndependen ;  
trial judiciar i  responsible onl i  L O  the J u d g e  Adiocare 
General ceriainli i iai  nor designed niereli to structure a 
more complicated conduit far command ~nf luen re .  That 
is  to sa\ the J u d  e A d i o ~ a r e  General and his representa- 
rl5es should nor !uictlon as a commander's alter ego hut 
iniread are ob11 ed to assure rhat all judicial officers re- 
main insulated prom cirmrnand influence before. during 
and aftei n i a l  I n  the absence of congressional action to 
alleiiate r e ~ u r r e i i c e  of e\ents as nere alleged to ha\e oc- 
c u r e d  here.?3Y n e  deem I t  a~oroor ta te  co bai official ~ n -  

rained in section 9 l (a)  of rhe AB.4 SrandGdi The Func- 
uon  of rhe Trial Judge. 21" 

All ot This 1s particularl) noteworthv. because in i ieu of its 
disposirion of the case, the rnqonn 2 4 1  did not ha \?  to discuss 
the issue at all.?iz CS1.4 used the case a i  a launching pad for a 
discussion ,If 11s Lieus and desires on  the nature of the militan 
j u d i i i a n  The assertion of the  desirabilitx of P t enured  
jud l i lan  comes a i  no surprise Berond that. Lrdbpttcr reflects 
the court's belief that it should itself be the pinmar) agencx for 
supervising the milirar~ judiciari T h e  structure described b\ 
section 9 l ( a )  of the A B A  Slnndnrd i  cited bi  Chief Judge 
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Fletcher conremplates that  the judicial commission !\dl 'mahe 
findings and  recommendations IO the highest r o w /  in the 
jurisdiction Such court rhould be empo\\ered IO remme a n i  
judge found bt i t  and the mmmis i im to be guilt) of gloss 
misconduc t  UT incompetence ~n the  per formance  o f  his  
duties ' 

LPdb<t tn  expuses the court's apprehensions about the d e -  
pendence of thr mili tan jud icmi  and its potential exposure 
to  command control. Of critical mportance.  ,n addition to the 
~ O U ~ I ' I  aspirations to supenire the srstem itself. is the attitude 
tohard The  Judge Ad!ocate Grneral I n  C X V s  \ l e a .  T h e  
Judge hd\oiate  General is  not thc appropriate repositurr fur  
superiisori authorin m e r  thr j u d i i i a n  T h e  Judge Adxocates 
General h a l e  too man, cunflirring responsibilities to fu l f i l l  this 
obligation >\nh  the requisite detachment This artnude wil l  nar 
be shared bt T h e  Judge Advocates General. ob!iousli there 
are seeds for a conflicr of large praportions here Along i\ith 
the integrated bar concepr, the nutions ad\anced here  b\ 
C\LA raise imporrani questions abour the structure of th r  J.4C 
Corps, rheir personnel a rgam~at ion  and managemenr policies. 
and rheir organic relationship i n  the militan s tmcru r r .  These 
queirions d c s e n e  careful stud\ b\ all n h o  are interested in rhe 
militari justice s s t e m  

3 .  Appriiait Courts 
CS1.A has not ignored thr Courts of \Illitan R e r i m  in its 

exammarmn of the i \stem T h e  structure under the judicial 
council alluded t o  in L ~ d b u i i r r  vould include rhe Courts  of 
Sfilxan Re\iru,  and rhe inrepared bar structure crintrmplated 
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x n t  authorit \ ."24j At a single itrake (and without citing an \  
authorit!)  C M A  thereb)  reso l \ed  the  ControLersI o \ e r  
whether the Courts of Slilitan Reiiei, hare extraordinart n r i t  
poaers 2 4 6  and at the same time forced them to actuall) use 
that p ~ \ \ e r . ~ ~ '  

CMA's adoption of relativel) stnct standards of rmieu ,  such 
as the waiver rules or its construction of harmless error 

has forced the C M R s  to be somewhat more exacting 
In their own r e v ~ e n  of cases. CMA has also stressed that it irill 
require the courts of re\iex to adhere closely to [heir statutor) 
obligations. In Cnzted Siatri 1'. Boland 24y C\lA reversed a de- 
fendant's conviction of taking indecent liberties a i th  a child 
under sixteen because no midence of the child's age \$as in- 
troduced on the merits. Despite the presence of such evidence 
elsewhere in the recard. and although the court members 

9 ' i l d  at 568 50 C >I R SI 787 

2 1 C \ I A  6 3 , 4 4 C > l I R  I l i ( l Y  

24 c x i  A 2 7 1  z i 4  n 3 51  c hl n i 2 3  
726 n 3  119761 asserring rh i i  al l  murm including the C O Y ~ I I  of milltar5 r e u ~ ~ .  

c h i n  i 2 n  ( i y i j )  
l e i s  error standards 

I09 





19771 COURT OF MILITARY APPEALS 

and expertise to bear on  the broader Issues of militari justice. 
C>IA \)odd like both trial judges and the C M R s  to be more 
independent and  more  aggressne In their examination of 
problems in the s\stem. 

B CMA WILL EXERCISE ITS  '4LTHORITY 
T H R O r G H O L  T THE .CIILITARY JL'STICE SYSTEEM 

CMA i i e r s  itself IS responsible for the administration and 
operation of the entire sistem of militan justice S o  element 
of the militan structure xhich affrcts the justice wstem wi l l  
escape the court's smt t in \ .  and CM.4 ~ 1 1  jealousl\ guard i t s  
own poi\ers and prerogatnei.  

T h e  court has made clear that Its power to supenise mihtarr, 
justice is not limited to its appellate authont> under Article 67  
of the Code 2 5 8  In .IlcPhod v Cnztrd Stalrs i6q the court pro. 
claimed its a b h  to grant extraordinary relief in a case that 
could ne\cr come before i t  in the ord inan  course of rexiex 
under AI tide 67. At Sergeant McPhail's special court-martial 
the militaiv judge granted a motion to dismiss for lark of 
jurisdiitmn bur that ruling was reliewed 2611  and reversed by 
the conxening authorit \ .z61 hlcPhad tias then tried and con- 
\icted. but a p u m t n e  discharge \\as not adjudged: therefore, 

urse of t h e  ordsnari  
% has r e i i e x e d  B e -  

~ ~ ~ ~ _ _ _ _ _ _  ~ ~~~~ 

nurhoriri  I icturn of the record S#e Msngren 1 Snide r  24 C U A 1 9 7 ,  j l  
C 11 R 280 (1976) 
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dertroi rhe "inregrated" nature  of che rn i l i rnr~  w u r i  s \ $ -  
tern and to defear the high purpcice Congress intended 
this Courr to s e n e  Reexammine the hiirori and iudicial 
applications of rhe All \<TIP A:, are 
our authorit, [o issue an appropriate iirit 
junsdiirmn is  nor lirnirrd tu rhe appellate I 
fined in Article 67 283 

15 tu matters rearonabl\ cum- 
i of the L"lf<,rm Code of \1,11- 
ion to iequire irmplianie uith 

applicable lau from all courts and persons pnrpmting to art 
under Its autt,or,t\ " 2 0 9  

.WrPkod thus g a i e  fruit IO the pruiuirc of  wme of CX1.A i 
earl, extraordinan nr i t  cases I h 4  that seemed t o  ha le  bern 
nipped in t he  bud in r n i i r d  Stnt is  L' Sn)r iu i  > b '  But i t h i l e  
MrPhail established once and  for all L\l i ' s  poiirion of pri- 
m a ~ ~  m e r  the vhule n i i l i t m  justice i i s t rm,  i t i  magnitude and 
ruddennesi brought ~neiitable qnesrmni u i t h  11. T h e  doctrinal 
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roots of the decision are open to criticism. T h e  opinion rests 
large]\ upon congressional intent gleaned from a number of 
general statements in the legislative histon about the court's 
role, none of xhich goes to the precise issue at hand; and 
upon the assemon that C h l h  possesses s u p e n i s o n  pouers 
iiniilar to the Supreme Court, a dubious proposition."' T h e  
court is a n  firmer ground nhen  i t  alludes to Supreme Court 
opinions respecting the ~ n r e g n t >  of the militar) judicial s\i- 

but men these do nor treat the specific question raised 
in .\IrPhnzl At  bottom. i t  seems that the court was not so much 
pushed into the position it adopted in .VJcPhail b r  affirmative 
docrrmal forces, but rather was pulled into i t  bv the iacuum af 
authorit, tthich the court perrelted.  Wlthaut such poiier 
ChlA's exercise of Its duect authority would be rendered less 
effectlre.?68 

Be\ond the question of the basis for CSlA's assumption of 
supervisory authorit! In excess of the literal limits of Article 67 
is the issue of the scope of that authorit). One must first ask 
ohat  sorts of matters the court nil1 deem appropriate for ex- 
traordinari relief .McPhazl itself dealt with jurisdiction, a fun- 
damental matter traditionall) open to the wdest forms of col- 
l a t e r a l  T h e  statement that CMA has 'iurisdictian t" 
require 
persons 

compliance uirh applicable laas from all courts and 
purporting to act" zio under the EChlI  appears to 

impk authoriti to treat matters bebond junsdict&, but estab- 
lishes no  limits to the authoriri. It seems safe to sar that CSIA 
~ 1 1 1  not get into the business of renewing summan and spe- 

~~ ~~~ ~~~~ ~~~~~ 

I E x  pnirr Reed 100 L 5 I 3  ir p""I \Illllga" 7 ,  c 5 14 
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reeding I '  2 ' 5  T h e  Chief Judge did nor elabmate on what he 
meant b) 'quasi-criminal proceedings"; he could be referring 
to summary courts-mart~al.? '~ to nonjudicial punishment."' or 
to admmisrrariw board or to a combination of 
these. While the language LS tantaliringl\ \ague, its potenrial 
scope cannot be ignored. 

I n  Harms i'. Cnztcd Stares ~Mzltla73 Acadern? jiq CMA flirted 
i\ith a more direct expansion of its authornv A number of 
\\-est Point cadets challenged rhe proceedings being condocred 
against them for alleged \ioIatmns of rhe cadet honor rode, 
and requested extraordinan relief from C>IA.280 These pro- 
ceedings consisted a f  boards of officers. and were considered 
administrative in nature. The  cadets based their assertion that 
Ch14 had iurisdiction on the mounds that ounitive sanctions 
n e w  being imposed upon them without benefit of the protec- 
tions of rhe UCSlJ. I n  ather nards ,  the) claimed that the 
Arm\ has disguising court-marrial penalries with admmsrra- 
[ire proceduris to &cum\ent formal protections under the 
Code. Although C\ lA ultimatel) dismissed the petitions,281 i t  
did so o n h  after ordering oral arguments and briefs, and rak- 
ing a careful look at the situation.2BZ 
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T h e  chimerical images created br Harms and Chief Judge 
Fletchei s Thomas opinion must not be permitted to obscure 
the substance of the court's thinking In this area CM.4 IS most 
unlikeh to get into the business of re\ierrmg administrative 
personnel actions on an\ large scale basis, absent legislation 
empoi\ering i t  to do Ai  Hanns demonstrates. hoae \e i .  
CXI.4 nill ensure that the Inregrit\ of the UCMJ and the s t ruc-  
ture i t  creates are protected T h e  Government ma, nor defeat 
the purposes of the Code b\ setting up a parallel program to 
accomplish similar ends. CM.4 r\111 look past form to deter- 
mine the substance of a given go\ernmental action, if  that 
substance affects the militar) justice i\stem. CSlh  belie\es i t  
has authorit, to amis1 

Chl.4 belieies that makmg r u l e s  of eudence and prescribing 
procedural rules 15,  in the absence of legislatixe preemprion, 
more properlr  a judicial than an exemt i re  func t ion .  Of 
course. hrricle 36 of the Code ghes  the President the author- 
i t \  to fill this role to a great extent. but within the limits ot Arti- 
cle 36. C \ IA  is attempting to acti\el\ assert itself What i s  
more, CX1.4 IS using 11s poiier to interpret the Code, including 
Article 36, in a 

CMA has demonstrated that It $\ill not defer to the construc- 
tions adopted b> the draftsmen of the Manual for Courts- 
Vartial n h e n  i t  interprets the UChlJ. Instead, 11 itill reach L I S  
own conclusions a i  to the Code's meaning, and then test the 
Manual proiisions for adequac) against such standards. Natu- 
ralli, this renders man\ Manual prmwons  leis likelr to be sus- 
tained. One example of this has alreadr been seen ~n Lki i rd  

uhich wlljustify Its activism 

~ ~~~~~~ ~~~~ 

111 Assuming di imisral  13 P i r i m i n a l  ~ a n z t i o n  i ,hether rhe G o i r r n m r n i  8 1  barred 
from ~ m p a i i n g  diimiiral Y on s r a d e r  o f  the T2 S \ I i l i r s r r  l i a d e m 3  ahsen, 

n formal judicial prclceedingi u n d e r  t h e  
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States v .  Ware An e\en better example of this process is 
found ~n Lnzted  Stales u.  in ahich CRlA held that 
paragraph 3456 of the Manual, which permits suhstantiallv 
verbatim tes tman)  from the Article 3 2  hearing to he intro- 
duced at trial, 1s contrar) to Article 34 of the Code and there- 
fore meffectire.'8' Article 54 ix  rather general  in i t s  lan- 
guage,z88 hut i t  had previausl) been construed to require ver- 
batim trial transcripts in general courts-martial 289 In  Douglas 
the court asserted that the requirement that the record of a 
general court-martial he Lerhatim "[nlecessarilv included [a] 
requirement that the testimon) of the principal goiernment 
xitness he verbatim, whether it be live testimony or prior 
tcstimont ' I  

Actually. the court was pla)ing a i th  mirrors here T h e  cases 
cited b) the court ~n Douglas to support the proposition I t  es- 
paused dealt onl) with the failure of the record to include all 
that transpired at trial ly '  But the Douglas recard was already 
complete In that sense: the rmiewing authorities had e,erv- 
thing before them that the trial court had, so their rmiew was 
in no %,.a\ impeded.*"* T h e  gravamen of ChlA's complaint In 
Douglas was surel) not the disadvantage at xhich reviewing au- 
thorities were placed, but rather the difficulties suffered h) 
the fact finders in reighing such evidence at trial, and the 

19761, Lniied Stares Klnane 24 C M .A I !  

" * #  24 C M .A 178 51 C !.I R 397 (19761 
" " A c t u a l l i  rhe c o u r t s  description of t h e  Lraniiripl P I  s ' rurnmarizarion of s 
~ ~ m r n s i n s r i o n . '  ' Id si 1 7 9 ,  5 1  C \I R aL 398. rendcrr II highlv debatable 
uhelher the ~fs i emen t  mer rhe existing standards of  paragraph 145b 
"".Article 54 stares in peruncnr parr "Each general ~ ~ u r t - r n a n ~ d  shall keep s 
separate record of rhc promcdmgi an each cilse bioughr before 11, and the record 
shall be aurhenuiated b\ rhe signature oi the rn i l i rar)  judgr ' 
" '"MC\I,  1961. para 826 S e i  also Lmred Starer \ hclron 3 C M A 482. 13 
C I1  R 38 (19331 
' " 2 4 C C t A  a t l 7 9 , 5 l L M R  a t 3 9 8  
IP1 Unired Scales I Randal l  22 C 1% & 391, 48 C \I R 215 (19741. United Sraiei  
1 Wrber,  20 C I 1  A 82 ,  42 C \I R 2 7 4  (19711 
" ' Z S < r  Lniled State3 \ Crur-R#joi  24 C \1 h 2 7 1 ,  2 7 3 .  5 1  C M R 723 7 2 5  
(19761 
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sillring gaps u i t h  rules of its o ~ $ n .  LM.4 has alreadi established 
policies on matters for 11 hich i t  has found no clear, preexiiring 
statuton standards. In Cnilrd Staler il Hughes '" C M h  held 
that s i m ~ l t i n e ~ u ~  possession of sexeral t ipes of contraband 
drugs 1s punishable onl< as a single offense. Chief Judge 
Fletcher. writing for the m a j o r m  found no  adequate guid- 
ance on the multiplicit\ LSSUC m the L-CXIJ or i n  appropriate 
federal l a v  therefore. he concluded that "ne  muit once again 
formulate a polic\ to fill the legislati\e \old 

T h e  attirude ~ ~ p r c i ~ c d  in Hughri, coupled with a ililling- 
ness to negate pruxisions of the Manual under Article 36, wi l l  
permit C \ l h  to becomr a major force 111 promulgating rides of 
eiidence and procedure in the militari justice s i r e m .  L.,iztrii 
Sfacri z. Hrard. a case in nhich the court drasticah altered rhe 
criteria. and. b\ implication. the procedures undet II hich prr- 
trial confinement I S  imposed. I S  an example of this Yet. iihile 
i t  is  nor inappiopriate for a court t o  exercises 
final, authorit, in such a rule-making capacit 
is fraught with risks. Implementation of a uholesale rexision 
of rules of o idence  and procedure on a rase-bycase basis IS 
like cmitantl\ reparching an inner tube. such measures ought 
ieall\ to be stopgaps Full scale reiision calls for the ripe of 
stud, and  comprehcnni r  [rearment a d \  a legislature can 
w e .  A a m  H m d ,  with the manv qnesrions i t  k a l e s  unan. 
h e r e ~ l ? [ ' ~  demonstrates the difficulties mia l \ed  in efforts to 
institute extensile changes i n  a giren case 

T h e  court x i l l  also endeavor to establish p o h q  in a more 
general sense. I n  Cnitrd Sfatti il V u s e l )  it held trial ioun- 
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sells argument tor d more s e ~ e r e  sentenre o n  the grounds ot 
general deterrence improper This holding !\as not r,ithout 
ambiguiti There IS Innguagc in .Cfovl> vh i th  seems IO indi- 
cate that  general deterrence I S ,  per se. an  improper considera- 
[ ion i n  adjudging a sentence Judge  Cool. I 
arore:  "Once the accused has committed the c r  
era1 deterrence aspect uf  the prescribed punishment 15 not rel- 
e \an t  to h im as he has not  been deterred " ?'I4 On the othei 
hand there I S  reason to belieie that the C O U ~  isas conrerned 
that meremphasis on  general dctertence tenders the sentenc- 
ing decision msufficientl\ individualized Judge Cook said that 

i for the indmiduai auicird de:rrminrd o n  t h e  basis o/ 
I bi/O?< t h c  (our: This  approach relami the concept 
era1 detfrrence as a funct ion of punishment. hut i t  

does nut  u ~ i l i i e  i t  in a > > a i  that  allo\s the accused to be 
punished more i e i e r e l i  than he otheruise descries 

There is other eLidence that the court did no1 intend to 
iompletel\  abolish consideration of general deterrence 111 

~ t l o w l > .  I n  L.niled States 1 8 .  .LJiil~r rile court. ~n a per curiam 
opinmn, said that . V o w l ~  condemnrd argummr fur "mposi- 
r i m  of a more sexere sentence upun the accused than mighr 

307  I n  Vnztd Status i D a m  3 ' 1 1  the Air 

. \ io irh  prohibited arguing [hat general deterrenie demands a 
mow ( e ~ e r e  sen t rn ie  than nould utheruiie be adpdged Dmii 

\I X LI 393 Judge  C 
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1s the more norer5ortht because CMA denied the accuseds 
petition for re tie\^^^^ Although CMA has asserted that i t s  de- 
nials of petitions have no  precedennal value,31u the fact re- 
mains chat Damc is goad law in the Air Force.3" 

M a s e l j  is CICPTI) an exercise in policy mating of [he broadest 
sort, because no basis for condemnation of the general deter- 
rence principal appears in the Code or prior case la1v.312 In- 
deed, general deterrence remains a n  accepted part of penal 

~ ~~ 

'OB L'nlted Stares 1 D n i i c  Docket No 32,673. C \I A. Dad> Journal h o  ifi-ljl 

e3 \ M a h a n  24 C U A LOO 113 n 9. 5 1  C \I R 299, 309 n 9 

3 1 1  The  .hrmi Court of ht i l imr)  R e i i e n  has ranrrrued .Mod) more hroad1L SI. 

April 13, 1Y i6  
In .Vm<!y t h e  c o u r t  c i ted Cnired Starer \ htamalui 10 C M A 102. 27 C \I R 

nired States I HIII. PI C M 4 203, 44 C M R 237 (1972) I n  
t found  mproper (bur ul t ims~e l j  harmless)  a n  inilruriion on 
rluded a d i i i e  to Lhe court  memberr that iher consider penalties 
Isr case$, special locill conditions x a c ~ a n t i n g  ~ e j e r e  rencence. 
harm IO rhc milirar,'r r epu iauon  ~n the o\i l lsn c o m m u n i r i  i f  

members x e r ~  giicn lenient sentences T h e  c o u r t  condemned 
such ~ n i i r u r f i o n ~  a s  .ague gcneralmes unh no re 
bers could relate.  and  P I  ' theormi unsupported 
a i s  onc UP> i l r e e r  agamsr the accused I O  L \I 

after announcing sentence The judge rad  ' Uaii  IOU take rhar merrsge bark to 
t h o l e  pushers 260 h h d e  some language xn 
C\lA I Hail o p m m  tends rauard dmappro rd  o f  rhc general  deterrence ronre I 
on rhe xhole II appears the L O U ~ L  h~ls concerncd that O ~ C  accused >+ai  "ngled 
and punished for rhe sins of others T h e  ~ n u r t  in Hi!I did n o t  seem to ha ie  
tended LO do w i t h  t h e  general deterrence purpose ~n punlshmenr.  i o  
said 

In  Hill the c o u r t  U P S  concerned x i i h  a ilarem 

' 2 1  C hl I SI 205 44 C hl R 

!d at 205. 44 C !4 R 260 (bracketed x o r d i  'upplied b i  CMA1 
T h e  court I conce rn  i n  M o m a ! u )  a n d  Hi!! was that punishment be Indl- 

ridvilliied and  that the rradmonal senrenrmfl ronrldersnans be parr o f  that 
purpose In %fair!) CLlA icemi 10 ha ie  mixon i t rued  t h i s  notion. and  rherefore 
the o p m m  ran be read SI s a y q  char the o n h  p rope r  ~cntenrang purpose 
rehabilitation of thc accused 

I21 
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philosaphi in this countn  The I O L L T [ ' ~  rcal concern 111 
l l o s r i )  stems from 11s basic i i eu  rhar the emphasis in the m d -  
r a n  justice i \ irem must be shifted ai%a\ f tom discipline and 
toward p m c e  The  Court suspects that the srnrencing deter- 
mination 111 the milltar) 15 substantiall\ a f tc i ted  bx perceptinns 
of the effect a gixen sentence /+ i l l  h a r e  on other soldiers 111 the 
organization It 1s  rhs addirional increment of punirhment 
for discipline's sake that the court seems to be attacking ~n 
.Uowl). the language ahout n ' m o x  x i e r r '  sentrnce than 1s 
mherniie a p p r o p a r e  seems to contimm rhii Yet ob\iou4, 
here  is no 5uch dixrete incremental element. rather. to the 
extent such spvcial considerations do influence the 
the) pet meate i t  entireli. hlnreoiei ,  such coniiderat 
t thether or not rrial i ~ i i n s e l  reminds the couIt-martial  of  
them Lonsequenr l~ .  the ioui t's efforts in i l o s v i )  to excise onl\ 
the cancerous parr of this conideration nerr  anhnard  and 
imprecise Ir is iuhmirted that an initrutxion bx rhe mi l i t an  
judge rmphasiring the limited role that general de t r r r rn ie  
should pla) in the sentencing decision uuu ld  be a more ap- 
propilate instrument to acromplish the LOLLTL'F purpmes I n  
an )  exent. .\Jowi? stands a i  a prime example of CL14's efforts 
not ju s t  to build more procedural safeguards into the s i s r e m  
but to alter the attirudes of those nithin it 

T'. CM.4 \\-ILL INTERPRET BROADLY T H E  
RIGHTS OF .kCCUSED IUDIT'IDL.4LS 

J u ~ t z c t ~  i~ ,cot io br tokiii h: <form. Sht zs io b i  n o w d  b j  

rlou' adz  ani^^. 

-Benjamin I Cardozo 
Histaricallr. the rights of senicemembers hare been nar- 

roaer than those of civilians in three different respects in 
the militart. a greater range of beha\ior has been subject to 
criminal sanctions; the Government has p a r e r  latitude IO in- 
t r u d e  u p o n  the  p r i ~ a r i  a n d  l iber r \  i n I r r e i t s  o f  s e t \ -  
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icemembers; and  the procedures for dealing T\ith misconduct 
ha \e  been subject to greater government control. Preceding 
partions of this article have detailed man\ of the changes in 
these areas. Most of these changes hare  occurred in the third 
area. as Chl.4 has transferred power mer  the adjudicator) 
process to the judiciar!. It 1s probabl, fair IO sa, that 111 the 
coui-t's tieir this has been the most important area af  change 
because b\  placing more authorit, in the hands ofjudges.  the 
court has corrected suine a 1  the itstem's ereateit imbalances 
and has made the system more amenable to other changes 
Ke\erthelesi, the court has been ac the  in all three areas. 

Yet all In this section a vanen  of issues ai l1  be 
of the areas tu  be treated in this section have one thing in 
common' the, represent efforts b! CMA to res t rm the power 
of the GoLernment (usualli as represented b) the com- 
mander) to affect the senicemember's interests indicated in 
the preceding paragraph. These efforts b i  the cour t  are 
sometimes aukward or strained because the commander's au- 
thorit) IS so deep]> rooted In tradition, the Code. or both 
CMA is  trr ing to reduce not o n h  the commander's active role 
in the process, but also the spectre of his presence. At the 
same time the couit  is grapphng *11h means to accommodate 
the special need fa r  discipline which exists in the militan so- 
c i a ) .  I t  I S  important to recognize that the special nature of 
the militar5 often,  in the court's r i e a ,  demands greater,  not 
fewer, protections than might exist in cnilian irstems. 

A .  JURISDICTI0.Y 

I .  Junsdr t ton  O w r  the Person 
In the area of in personam jurisdiction. the court's mort sig- 

nificant case has been L.'ntled S t n k s  z, R u s ~ o . ~ "  In  R u m  the 
court held that no court-martial jurisdiction existed to t n  a 
serricemeniber who. with the assistance of a recruiter, had en- 
listed fraudulentlr. Private Russo suffered from d\slexia and  
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could not read. the recruiter's a~s i s t ance  enabled Ih~m to pais  
the .Armed Forces Qualificatmni I e(t 1 1 1  

C\IA held firsr that Rusio had standing to object tojunsdlc- 
tion despite his o v n  ni iscunduct  because the regulations he  
had \mlated oere  designed. at least in parr. I o  prureir him 
from himself. T h e  court then held that the enlistment itself 
\ \ a i  \aid, in so doing i t  rejected the a p p l ~  
Supreme Court case. L'zntrd Stoft> v G 
C!dA concluded that because the G o \ e  
pated in the misconduct, the change ~n the indivldual'i status 
found in Grirnlr~ neiei  occurred. Chl.l\ relied on  t i \ u  of i t s  
oi\n precedents i n  Its anahsis.  although in both of t lxm the 
piLatal issue n a s  rhe m i d u n t a n  nature of the accused's en- 
listment and subsequenr s ~ r i i c e . ~ ? ~ '  elements t ~ t d l l i  absent in 

p'opc'l, rnl,rted 
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Ruiio Under Ruiso the constructive enhstnient doctnne3?' is  
conspiruousl) Ignored. it is unclear when, if ever. the taint of 
recruiter misconduct might dissipate to alloa junirdlmon to 
attach in a situation similar to that in R ~ s s o . ~ ~ ~  

T h e  real basis for the Ruiso result IS deterrence of go\- 
ernmental misconduct. Writing for a unanimous court, Chief 
Judge Fletcher stared "the result \,e reach \\ill hare the salu- 
tart effect of encouraeine recruiters to observe aoolicable re- u v  ,, 
cruiting regulations while also assisting the armed forces in 
their drive to eliminate fraudulent recruiting 
This statement is the heart of the R u m  decision; and ,  indeed, 
11 exemplifies one facet of the court's approach tohard pro- 
tecting individual rights. I n  C V X s  \ET<, the government's 
hands must be clean before i t  will he permitted to punish 
someone for his m n  misconduct. 41so implicit here is  Chief 
Judge Fletcher's view of the Gmernment as a manalithic en- 
t i t > :  when he speaks of deterrence he obvious11 is not refer- 
ring to the impact R u m  i d 1  ha \e  an recruiters. The  recruiter 
who fraudulently enlists people hardl) cares nhether the) are 
subsequently subject to court-martial T h e  R u m  
decision ni l l  onli be effective as a deterrent if institutional 
steps are taben tu make its sanctions meaningful to recruiters. 
T h e  court's approach here is similar to Chief Judge Fletcher's 
view of the four th  amendment  e ~ c I u s i o n a r >  r u l e ,  to he 
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gard have been Gnzted Stoics u Hudlund3"' and L m t r d  States i j .  

.bJcCwthj 3 3 1  

the 
principle that the \ictim'i status as a servicemember *as suffi- 
cient br itself to establish service connection 3 3 3  I n  Hrdlund the 
accused, while on base. conspired with tuo  other marines to go 
off base and rob someone. They fashioned some weapons on  
post, then left the mitallation. \Yhile off post the, abducted 
and robbed two individuals, one of a h o m .  unbeknownst to the 
conspirators. has an AIYOL marine ChlA held that on these 
facts there xas  no jurisdiction m e r  the robber, and kidnap- 
ping. T h e  only one of the t x e l ~ e  Rriford factors present vas  
the militai) status of the \mi in .  and this uas, br itself, insuffi- 
cient to establish ser\ice connection. In a case handed doan  
the same da i  as Hudlund, ChlA held that men nhere the ac- 
cused and the victim were aware of each other's m i l m r r  
status, that, *ithaut more, did not prmide  sufficient sen i re  
c o n n ~ t m r ~ . ~ ~ ~  Ob\iousl\. onl) n hen rare and special a r u m -  
stances emst, perhaps where senicemembers assault their 
commander off post, or where the off-post offense IS com. 
mitted I" rhe course of the accused's and \ ~ c t i m s  militan 
duties, will jurisdiction be found 111 militar) ticrim cases. 

I n  Hedlund C X A  abandoned. after ample 

~~ ~~~~~ 

g , L n i r c d S r a i c i i  Carnaiho 1 9 C I I X  I I  4 I C h l R  L I ( 1 Y 5 Y )  
d Ststel  > I\ i l ion 2 3  C \I A Adr Sh 26 54 C \I R 4 d i  Sh 26 11975) 

127 



MILITARY LAW REVIEW [Vol. 76 

Despite i t s  r e ~ t r ~ t m n  of jurisdiction m e r  milltar) ~ i c r n n  ot- 
feniri .  Hvdliiiid does reflect a commitment nor to limit juris- 
dicrion m e r  on-puit offenses The court held, in Htdlu,uf  that 
there was jurisdiction over the conspirac\ offense hecauie i t  
occurred on  port l V 5  It \\ill be recalled that the gra\arneti of 
the conspiracx iias IO go off post to rob someme. Therefore I I  
$ \ o d d  be reasonable to argue that the securitt of the post \%as 
not violated \Vhile Reyord indicates that geographr is a critical 
factor i n  determining senice connection. i t  implies that some 
on-post offenses mat not he subject to court-marnal pnsdic-  
tion 33f i  Yet CMA upheld jurisdiction m e r  the connpiiari m 
Hvdland *ith nar) a pause. indtcating the coui t 1s not Ilkel\ to 
cut hack on  jurisdiction here. 

I n  the other case. L'nzted Status 7 ' .  .McCartk?. C l I A  rejected 
the " a u t a m a t ~  service connection rule for off-port d rug  of- 
f e n s e ~ . ~ ~ '  In  .\IrCaithi Cl1.A upheld jurisdiction over an off- 
post transfer of drugs where a sizeable q u a n t n  of drugs nas 
transferred to another servicemember under circumstances 
making i t  apparent that the latter would return to the mstalla- 
tion to distribute there wares to other soldiers. Additionalli. 
arrangements for the transfer occurred on post and \ \e re  
made in the course of the parties' duties. Although finding 
jurisdiction on these facts. Chief Judge Fletcher iejected the 
template 11 pe approach preriouil\ used hi the court in drug 
cases 

~~ .. 

Bath the agreeinenc and the m e ?  o e i fectuarr  thr inlFinrr oirurred 
i n  p"'L 
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I n  a subsequent CBSC, the court rexersed a con\iction for 
off-post possession of hashish.338 T h e  Chief Judge made clear 
in this opinion that, in his view, the commander has at his 
disposal sufficient means to deal i5ith a senicemember who 
renders himself unfit for dut) by using without bar- 
ing to extend the reach of the justice system this far into the 
servicemember's "private" life. 

.McCorths bears scrutim, far several of its statements reflect 
the court'; approach to the jurisdiction issue generall). In ad- 
dition to his emphasis o n  the Relford ad hoc anahsir, and on 
thepdic ia r i ' s  duties in this regard, Chief Judge Fletcher indi- 
cated that courts must not on11 search for the presence of Rrl- 
ford factors. but should also assav their weight. He %rote: 

The [SCIYICC connectmn] issue requires careful balancing 
of rhe Ravord facrors IO determine "whether rhe militaq 
interest tn dererrinp the offense is distincr from and 
greater than that of &>Iian S O C ~ ~ I Y  and uhether the dir- 
tinct milirarv interest can be viidtcated adquare l y  ~n 
ci\ilian COWIS. ' a4"  

Elsewhere, Chief Judge Fletcher indicated that service connec- 
tion ni l l  not be found for offenses committed while the XTD- 

icemember is "blended into the civilian populace ''34' This 
calls for a sophisticated anallsis; the court ~ 1 1 1  examine not 
on]\ to see Hhether a militam interest exists, but also to en- 
sure that the military's need outueighs the interest of the 
cnilian conimuniti 

C M 4  *as fallouing s path taken by Ielerat  federal COUILI xh ich  had addressed 
Lhe issue Sei C o l c ,  Laird. 468 i 2d 829 (5th Clr 1972) ,  Redmond 
3 5 3  F Supp 812 (D H a x  1973). hloilsn I Laird 305 F Supp 
19691 I t  should be noted. hoxe re r ,  that the Supreme Court ~n lata 

n b\ che Tenth Circui t  Court of Appeals  an Srhltiingrr 1 

%ice i onnr r i ion  oser an off port d rug  offenre existed,  seemed to ~ m p h  
greed i x h  t h e  Btrker  rule 420 L 5 7 3 8 ,  760-61 n 34 (1973) 
ed Stares \ Williams 2 5  C hl I I d i  Sh  176, 5 4  C I1 R 4 d r  Sh 284 

esns i o u l d  include proierutloni for  offenses unde r  L C M J arts 86 
2 .  among others sr b e l l  as adrninirtratne measure8. including trans- 

Inejob or <,en separating hrm f rom the serj- 
d n i r h  d rugs  C/ Gardner, Broder i ik .  392 

Ln i i ed  Stares \, McCarrhb. 25 C \I & Ad, Sh 30 ,  3 3  34 C \I R A d \ .  Sh 30, 
U S 273 (1966) 

3 3  119761, cmng S c h l w n g e r i  C o u n r h x n ,  420 V S 736 760 ( 1 9 7 5 )  
" ' I d  at 35, 5 4  C \I R I d >  Sh ai 33 
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hssoredl\ ,  legitimate arguments can be mustered in fa\or of 
finding court-martial jumdictian m e r  off-past d rug  offenses. 
such arguments h a l e  proien perruasne in the past 3 4 f i  On the 
other hand CMA I S  no[ the first court IO decide that O'Calln- 
han precluder jurisdiction m e r  such Regardless of 
the merits of CS1.Ys position. houeier.  the failure to rigor- 
ouil\  applr McCnrthj injusisdirtion cases xil l  not onl\ lead to 
rmcrsals b) Chl.4 m man) of such cases. More mportanrli .  i t  
is likeli to reinforce Clf.4'5 distrust of milirarr Courts and n ia i  
i*ell lead the court to impose more rigid rules in this and other 
a iea i  to ,educe  the maneu\er ing  space a\ailablr to louer 
C O l l r t S  3 4 %  

The discussion of .llrCarih? x\ould be incomplete itithou 
mentiun of a statement made bi Chief ludee Fletcher in  a 
footnote. Responding to an  a s s c r t m ~  in Judge Cooks dissent 
to thc effect that court  members 111 a court-IIIPI tial "are. argu. 
abh the functional equi\alents of the jurors in a civilian c r m -  
mal the Chief Judge commented on the juri ststem 
in the milltar\: 
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to r e s u l t .  are a far c n  from rhe juri scheme h h i c h  the 
Supreme Couri has found mnititutionalli mandared in 
criminal t r ia ls  in both federal and state courr sistems. 
C.onititurional questions aside, the percelled fairness of 
the  milltar\ p s t ~ e  sstem nuuld be enhanced ~mmeasur -  
abli b\ congreirional reexaminarion of the presenrl, 
uril ized JUT\ s e l e c ~ m n  process 3 L "  

One can add h t l e  except i o  sa\ that such a statement reflects che 
C h i e f  Judge's commitmeni IO reirrucrurmg the rniliiari juitzce 3,s- 
[em along lines closer to  Ltq iirilian counterparts, and hir desire to 
remcnr the  commander as an  a c t l i e  participanr tn the ~ n a l  process 

B . S L'BSTASTI V E  CRI41E S 
One of the m a p  diirmitions herwren the rnhtar) and c ir& 

ian criminal legal s\stems is the range of beha\ior cotered h\ 
criminal sanctions. Because militan crimes are statutonl\ de- 
finrd.3" C h l h  IS restricted in x h a t  i t  can do in this area.  
Ue\erthelrss.  as ~ i r h  subject matter jurisdiction. C M A  \ \ i l l  
examine closel\ effoirs bi the milltali to extend the iange of 
conduit nhich it can regulate T ~ i o  cases can he mentioned I" 

rhis area I n  C'mtrd Stotei i' C.11 upheld .Arm\ 
regulationi prescribing srandards of appearance. specificall\ 
those dealing ilirh hair length. T h c  court had litrlc h a w  t o  
rule atheiTiise in light of the Supreme Court's deciiion up- 
holding miilar regulations for policr personnel unI\ a fea 
months earlicr."ji Imer the l rss .  rhr inerr fact  that C l l h  was 
i\illing to examine this question reflects the court's ndlingnes\ 
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to face such issues In L'nited States v .  SmithJ""  CMA struck 
down a N a n  regularion piohibiting an)  q p c  of loan for profit 
by a member of the Na\ \  to ans  other s e r r i r e p e r ~ o n . ~ ~ ~  T h e  
court held, with little discussion. that this restriction of per- 
sonal freedom series no  \ahd military purpose 367 

As in the jurisdicnon area, the Government must demon- 
strate an interesr in prohibiting a given course of conduct be- 
fore it can punish it. This could be important in prosecuting 
offenses under Articles 92 and 134. Service connection under 
O'Callehan and conduct prejudicial to good order and disci- 
pline are nor ichollv unrelated concepti.a5B Thus,  Young and 
Smith ma! harbinger more stringent requirements m this re- 
gard; the practice of assuming prejudice or discredlt in Article 
134 cases appears especiallv vulnerable. 

C. SPEEDY T R I A L  AAVD REVIEM' 
CMA i s  dedrcared to maximizing the militar$'s ability to en- 

sure that the court-martial process at the trial level is operated 
as efficienrlv and as expeditiousli as possible The  nditarr  s ~ s -  
tern. unplagued for the most pakt bv crowded dockets and se- 
vere personnel shortages, has the capability for trulv speed) 
justice. which is Itself of tremendous adiantage to'all con- 
nected with the \$-bile there hare been expressions 
of d i s s a t i r f a ~ t i o n ~ ~ ~  nith the rigid speed) trialBe1 and post- 

~~ ~~ ~ ~ ~~~~ ~ ~ 

2 3  C \I A 3 4 2 ,  50 C hl R 713 11975) 
'" Elur8oui Ioani ma% be prohrbired w h e r e  the U I U ~ D U I  rate of inrcrerr  I S  spec]- 
f led Cnlred Stares > tmrdano.  I5 C \$ & 163 35 C hl R 155 11964) 
""here /IS% ample preiedenr f u r  the res 
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hairsplitting anal!ser of speed) trial Issues. and stood a i  a 
stark reminder to the Gorernment that exceptions to the Bur- 
ton rule ~ o u l d  he rare Indeed. I n  fact, although some unusual 
circumstances in Beach lender the proposition i t  
may he argued that Beach means that nothing short of find- 
ings may tall the Burton 

If there \%err a m  doubts as to the court's inflexihilitr on the 
SO-daT roles after Beach. the\ nere  dispelled in Cnitvd Stntui v 
H r n d r r i ~ n . ~ ~ '  Henderson had been incarcerated hefore trial 
for 132 dais. 113 of which ,%ere concededlv charged to the 
Go\ernment.  He has  conticted of rnurdet and ronspirac) to 
commit murder.  the offenses and trial took place in Okinawa 
InLerngatian and  pimessing before trial in\alred juriidir-  
tmnal negotiations nith the Japanese.368 as \\ell as interviewing 
and coordinating the production of nitnesses n h o  h e r e  
foreign nationals, dependents, and soldiers. The  majorir) 364 
rejected the Guiernment's contention that the seriousness and 
camplexir~ of the case, as well as i t s  foreign ritur,justified the 
length of time it took to bring the case to trial C3I.A recog- 
nized that the complexit! of a or unusual problems 
generated h\ a foreign situs could he factors which overcame 
the Burton presumption but it found there issues inadequatel) 
documented here I n  Hendrrson the trial counsel introduced B 

5 g  51 c ?.I R ill (1970 
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thar rhr lau I E  f a w h  and eqi ia l l i  applied 
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T h e  court has been just as strict in 11s application of the 
9O-dai Duniol, requrement  for port-tiial p r ~ c e s s i n g . ~ ' ~  I n  
L'nitud Sintrs i. L a r i r , ~ ~ ' ~  rhe court found mruffxient justtfica- 
tiom for the I 3 i - d a ~  period at took to complete a 1000-page 
record of trial and a 191-page post-trial reiicu.  Alleged per- 
sonnel ihortaees in the rmieuine command '(ere not deemed 
to be a n  appropriate considerati& I n  Boulvr i. Znitid Status3'j 
the muTt. acting on a petition far extraordinan relief, or- 
dered charges dismissed because action had nix been taken 
although the accused had been confined for  m e r  90 dars. 
This exercise of extraordinan vr i t  pouer  uar  a dramatic 
demonstration of the court's uni\ilimgness to bend the Dunlap 
requirement 

There ha \e  been signs rhar the court IS gror\mg Increasmglt 
disturbed n i e r  delays in processing v here the accused is not in 
conhnemenr .  I n  L'nztrd Stn i i i  ii P ~ u r i l ~ ' ~  Chl.4 ordered  
charges dismissed n here. although the accused was nor con- 
fined. rhe gnternment's "conduit throughout the entire [ I61  
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\lore recent l~ .  m Y n i r d  Siatrs i Bums3'? the Chief Judge ill-  
dicated that he i,ould appl, the dismissal sanction to a 447-dai 
delm betaeen the trial and t h e  completion of iuper~isor )  re- 
\ E M  bi the general court-marrial con\ening authorit%. al- 
though the accused h a s  confined for on]\ 78 dats .  Judge 
Perrr also expressed concern m e r  the delai and indicated that 
If i t  xere  to become a 'pattern" he aould join Chief Judge 
Fletcher in appl>ing the dismissal s a n ~ t 1 0 n . ~ ' ~  

CMA is appl\ing the Burton and Dunlap requirrmenri. as 
xell ai the leis rigid standards uhere  those S U ~ S  are mappli- 
cable, rlith continuing strictness The court feels that the Go\- 
eriiinent is uniqueh capable uf processing militan cases ex- 
peditiouil,. !doieo\sr. the speedi trial and diipusition of cases 
inures not a d \  to the benetit of the accused. but a l s o  al- 
though the sanctions for violations m a l  be a bitter pill at times. 
to the Goiernment. For these reasons, (.SI \> i l l  treat fa~lu ies  
to fulf i l l  these requirements u i th  grnning  asperit \ .  T h e  
speedr trial and disposition rules mal be criticized for the 
hea \ \  social costs which tlieir operation imposes. Certainlr the 
court is aware af this as both the majorit\ and dissent in H t w  
derion indicate, neierthelers these rules subsist Knless the 
admimstrators of the sistcm inore criticall) maluare their ~ w i i  
procedures for processing cases. these requirements are Iikeli 
to be extended 

D. SE.VTE.YCI.YG 
C W i s  recent decisions reiieamg the proprier\ and the le- 

of sentences and sentencing procedures haxe been galin 
~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ _ _ _ _ _ _ _ ~ ~ ~  ~- 
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generallr fa\urahle IO acc-uiedi 3 d 5  T h e  court seems t u  rurpecr 
that commander5 too frequentl, use tlieir broad charging d w  
rretion as a bludgeon to increase sentences or IU gain tactical 
ad\ antages at trial. The  court's somexi hat au kw ard effort to 
come to grips uith the perceiied oberemphasis on general de- 
terrence in C m i u d  Siolei v l f o c r l )  

One sentencing problem i, hich has long troubled miliran 
judges and practitioners IS that of multipiicious offenses.3Y' I n  
Cnztrd Staivi 1,. Hughec C \ l h  held that simultaneous porrer- 
iion of more than one  n p e  of contraband drug  could be 
punished as onI> a single a f f ~ n s e . ~ ~ "  Such factors as the sparial 
proxirnm of the substances at the time of diico\er\ .  or the 
cncumstanies of their ininal acquisition iiere meleran t  i n  this 
determination I n  addition. Chief Judge Fletcher. nrning for 
the majorin,  s t e rnh  cautioned militan practitioners t o  aioid 
shotgun charging, and said. 'To far too great a degree. how 

is one example of this. 

I "150 L n i r e d  5tac 
1% held ihar the C 

. ill lime "1 
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ever. multiplicious charging appears to be used solel, as a \e -  
h ick  to encourage stiffer ~ e n t e n c e s . ~ ~ ~ ~ ~  T h e  Chief Judge  
warned that multiple charges would receive careful scrutiny 
from appellate courts.1q1 

Command discrerim in charging tias the central issue in 
Cnited States V. C 0 u r t n e 3 . ~ ~ ~  Courtne, %\as convicted of posses- 
sing marihuana in violation of Article 134. T h e  trial court. in 
imposing sentence. considered the maximum punishment to 
be fixe years. ai dictated under Article 134. Trial defense 
counsel contended  that t v o  years was the  a p p r o p r i a t e  
maximum, because the same misconduct also violated Article 
92. T h e  defense presented e\idence that under similar cir- 
cumstances others had been charged under Article 92. CXIA 
ruled that the trial court improperl, rejected the defense ar- 
gument, holding that the accused's right to equal protection 
under the fifth amendment3B3 nas violated by the unguided 
choice betueen two equally applicable provisions Tilth such 
disparate maximum sentences. 

Cowrtnq left unansoered several questions, howe\er. T h e  
facts in C o w r i n q  were exceptionally farorable to the de-  

this suggested that the equal protection issue uar a 
factual question to be determined in each case On the ather 
hand. the court's criticism seemed broader when i t  condemned 
~- ~~~~~~ ~~~~ ~ ~ ~ 

a*" L n i t e d  Starer I Hughes. 21 C \I .A 169, 170 n 3.  31 C \I R 388. 389 n 3 
(19761 
' m x l d  In Lnited Slates,  Smith. 21 C \I .4 79. 5 1  C &I R 252 ( 1 9 i 6 ) .  C U A  held 
t h a t  puisesrian a l a  controlled substance and utempted sale of  s portion rhcreof 

l u e s  S r r  note 387 mprr L'nircd Stares I Iri lng,  3 \I J 6 (C U . A  

i inder Article 194 Ir " s i  eiident rhni the commander gave I i r i l e  coniideraimn IO 

the i ~ l e ~ l i o n  xhich h e  made Horeorer.  rhe defrnie demonstrated that  ano the r  
member  01 Courtney 5 command i i i i h  a similar background i a s  prosecured 
under Arricle 9 2  far the adrnucsl of lrnie  
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E. SELF-I.YCRI.VI.YA 7IO.Y 
T h e  rn i l i r a i \  ]usrice i i s t e m  has  long protec ted  i e r ~ -  

iiernemhers againir self-incriminatian,112 and .AmcIc 31 of rhe 
LC\lJ has been construed to afford broader safeguards in this 
respect than the fifrh amendment."13 It inai he argued that 
the pressures and cumpulrions inherent LII a h i e t a i c h r a l  
itriictiire Ilk the militarl necessitate these greater protections 
a i  a counterxeight to ensure meaningful e n p \ m e n t  of rhe 
values included 111 the right against self-incrimination "'* 

T h e  presrnt court  IS keenl, a n a l e  of the special threat 
pored to rhe righr against self-incrimination h\ the authori- 
tarian armusphere of the rnilitari. The  murr t i i l l  nor permit 
rhe unique relationship of the indnidual to the Government in 
the 111i1itan to undermine the accused's rights ~n rhis mea  
Once again. nhere  rhe standards of the justice sirtem and the 
commander i interest in disciuline. order.  and morale clash. 
the furrner must prevail Thu;, the m u i t  has rnoied to extend 
.AmcIe 31 s dread1 broad protections 

I n  Unitid S m ~ i  I , .  S r a ~ , ~ ' ' ~  C11.A held that statements made 
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i raremcnti  taken after proper warnings had been given 
Eai h p d g e  urate P separate opinion: all agreed howeier. that 
the commanders obligator, roleiui as financial counselor i n  
this sitiidtioii could no t  defeat t h e  accused's right not t u  ill- 

criminate himself Judge Cook so held on  the relatneli "ax- 
ion bails that  there existed an  implied prumiic not to use the 
aciused'a earl~rr nnuarned statements against him.i"* Chief 
Judge Fletcher and Senior Judge Fergusan groundrd theii 
decisions mure direct17 i n  Article 31. holding that once an  in- 
diiidual is a suspect .  he i s  entitled to the protections of Article 
31 regdidless u f  the m ~ t i i c s  or perspecriie of the interrogator 
Seal's commander !(as, rherefol-e, obliged to itarn him of  his 
tights e3en though he on1\ inrentled I O  ~ o u n i c l  hiin about bad 
checks '"" 
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Sea) signals the court's refusal TO permit the nonimestiga- 
ton &oti\es of the questioner to undermine the absolute pro- 
teLtians at Article 31. This refusal \\as extended in C'nitud 
Slates i,. Dohle.4'o Dohle made incriminating statements in re- 
sponse to inquiries pur to him b\ a sergeant x h o  aas  guarding 
him. The  sergeant asserted that he asked the questions solel\ 
as a friend: no  Article 31 or.\liranda-Tempiai" narnings were 
given. As insea). ChlA nrote three separate opmonr .  

Judge Cook, in a brief and somewhat rr)ptic I R O  sentence 
opinion, voted to rexerse. citingl'nztrd States i'. Under 
a Beck ana1)sir. this sort of case turns cisentiall\ on  the posi- 
tion and motive of the q ~ e s t l o n e r . ~ ' ~  If the quesrioner acted in 
a purel) personal capaut i ,  no  xarnings are required T h e  
breiity of 111s opinion makes i t  unclear whether Judge Cook 
concluded that, as a matter of la\\.. the sergeant xas acting in 
an official capacity, or whether he perceixed some othei UII- 
identified mfirmitr. 

In  his opinion, Senior Judge Ferguron reiterated his Sea) 
position that anione subject to the Code must warn a suspe;t 
of his Arncle 31 rights before he mar ark him questions about 
an) offense Chief Judge Flercher seemed to build upan his 
Sea? approach h l  adopting the rule that where the Inter- 
rogator occupies a "position of author11)"~~'  af which the ac- 
cused is aoare.  the interrogator's motires are irrele\ant and 
Article 31 warnings must be giren This focus on the state of 
mind of the suspect and objectire factors, insread of on the 
motives of the questioner reflects trio things. First, i t  demon- 
strates that where a suspect is aware that he 1s dealing with a 
person in a D O S ~ U O ~  of authoriti. Chief ludee Fletcher will 

15 C hl A 333 35 C >I R 3 0 5  (1563) 
( I s  S r r  I p ,  United Starci  Y Souder.  I I C \I 4 55, 28 C \I R 283 (1559), United 
Stnrei I Dandaneau 5 C H h 462 I 8  C \I R 86 (395% 
d x a  L n i r e d  Srarei  \ Dohle 24 C M 4 34, 36. 31 C V R 83,  8 5  (19761 H o r  
broadti  p ~ s i u o n  of nurhorir i"  1 8  10 be defined IS  unclear Srr  Ledrrer,  r v p n  
nore 402. d l  15 lf  rhe 'ncerroqztor does nor occup! I p m ~ u u n  of  au tho r in  ihcn 
premmabli Chief J u d g e  Fletcher r o u l d  fall bark o n  the knterrogsrorr m o t i b i l  
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presume thar the pi\chnlogical prrisunci arising fiom rhat re- 
lationship i>~ll affect the irispert Se iond .  ir i rf lrcrs Chief 
Judge Fletihrr i i ieu rhar it is exieedingl l  difficult 10 distill 
official purposes from persondl interests: and regaldleis of 
rihetlier rhar can be done the effect of queirioning like this 
has Identicdl effecrs on die accused. h h a t m e r  11s Inlent.'li 

In  addition 10 hroadenmg the range of situations in u h i c l i  
warnings must  be gixen. C L A  has expanded orher protec twni  
under .\m& 31 eien though the Supreme Courr is  reirricring 
[ he  applicabilir i  o f  parallel  sa feguards  under the fif th 
amendmenr jlR I n  C ' n i f d  Stali i i '  CM.4 ~n a short 
opinion refused to appl) the harmless error rule to a \ i d a t m i  
of the accused's righrs under .lli,aiida-Tirmpm At  t ra l l .  t h e  a i -  

rrlal sratrmenrr e 

refused to fol lon rhe Supreme Courr ' i  lead'L" b\ finding thni 
a lliriimfn ~ i o l d n o n  could be l idrni l rs i  rrrrir Ins i rad  rhr  

~~ ~ ~~~ ~~ ~~ 
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court chose t o  link thr miinsrl  n a m i n g  requirement 10 .Art,- 
cli. 31 Judge Cool i trote:  

B\ IIS terms [Article 311 prorecri an accused's righr to 
remain silent and does nor grant him the righr ID coun-  
sel Howeier .   lie Supreme Courr has srressed that a1 a 
cuirodial inrerrogation. coun~e l ' s  presence 1s essential [o 
effecruare the accused s right to remain sileni. In that 
s ~ ~ u a i i o n .  therefore. the rwhr to c ~ u n s e l  and the rleht to 
remain silent coalesce "" 

Using this construction C h A  applied the rule that a violation 
of Article 3 I is prejudicial error per selZ' to a .Mirondo-Tr,npia 
V101at10".  

The principles contained in H a / / ,  and the \e r r  breiiti T\ith 
which the\ icere discussed. are indicative of CSl.%'s reluctance 
to rrcancile a health\ and robusr Article 31 n i rh  a sickl i .  and 
perhaps terminallr 111 ,Lfmmdo. Indeed H a / /  might indicate 
that Cl1.4 hellexes Article 31 1s ruffiiientli broad to c a r n  
some of the ptotections here tofore  ruppvr ted  solelr b \  
.Lltmnda. Of these protections,  the counsel pro\isions in 
I n o n d o  hale  been the most important. In  Chired Slates v .  
I ~ O r n b r r ' ~ ~  the w u r t  took a step uell hebond its \ague allu- 
sion in Hall t o  this safeguaid's conncctmn r,ith Article 31. 

Airman SlcOmber had been under iniestigation for smeral 
l a r c m m  far some time rihen he was Interrogated b\ an mves- 
tigator xho k n m  hlrOrnher had ahead) obtained an attornei 
to assist him in the A r m a n  UcOrnber icas i,arned 
of his rights. including his right to C O U ~ S F I ,  and i\alved them, 
but the agent did not notif) RlcOmher's counscI before the 
questioning. On appeal the defense contended that such a m -  
it) >,'as a \ d a t i o n  of the sixth amendment light to counsel. 
CSIA agreed that the agent's action a a r  e n o r .  but molded bas. 
ing i t s  decision on constitutional Instead the court 
held that: 
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F. SEARCH A S D  SEIZL'RE 
CXl.A's recent decisions dealing 131th the fourth amend- 

 men^'^" ha \e  heen among its most perplexing, a i  well as irs 
mosz important C M A  seems deep]\ troubled h\ the difficul- 
[irs inherent 111 r ecanding  the fourth amendmenr Lalues of 
indiridual pr i~ac)  and effectire lax enforcement. T h e  tension 
herneen these \alucs 1s eipecialh acute in the militar) context. 
CSIA i problems haxe heen complicated h) 11s ON" tendenct to 
t n  to esrahliih broad rules of genrral application, I particu- 
larh smere problem in an  area of law as dependent upon spe- 
cific facts as is the fourth amendment: and b\ its inahilirv to 
a c h m e  internal consensus on  fundamental issues underli ing a 
wide range of questions. 

I .  C.CIA's Trea!,nrn! o f t h r  E x c l u s m n m j  Rule. F o r v p  Searches 
CM.4 ~mtiall \  held that the fi  uits 

of a search of a member of the Unired States m h t a r \ .  h\ 
foreign agenrs in a foreign C O U ~ I T Y ,  r\ould he admissible 

In Cnit id Stairs u.  Jardnri 

Stater 1 B r a d i .  8 C \I A. 456 21 

has I t 5  0%" 80urce of  auihorici  ~n l r m l e  3 1 ,  t h e  Iau o i  rearch and ~ e i z u r e  IJ  

d e i i i e d  direit lr  i rnm the fou r th  arnendmenr because rherr IS  n o  ~ n t e r i e n m g  
standard Bug <f \IC>[ 1969 para 152 i ihich eitablirhe,  an exi lurinnari  rule O F  
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against that  member 111 a mint-marrial  on1\ i f  the w a r i h  met 
the srandardi of ths founrh amendmenr On reconsideration 
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The extent of a n  Ameiican I ~ons t i t u~ iona l  protections tn 
an American court should not be lessened or remaxed b\ 
iirtue of the fact that  he 11 ordered to an  w e r s e a s  post 
tor  i e r ~ l ~ e  I t  I S  American Judicial poirer thar i s  being 
exerted aeainsi him and ~n ~ i i c l i  a case. I t  I S  b\ American 
c o n s t i r u t i h  standards thar he should be Judged 4 3 a  

Thus. in the Chief Judge’s r i m  the court commits a mnstitu- 
lation when it admits etidenre seized in l idation of 

nterests uhich the fourth amendment I S  designed IO 
protect. \\-bile Jordan I1  retreats a bit from the sr\eeping rule 
of Jordan I .  the fact that the fruits of a xiholl) foreign search 
ma\ still he excluded in some situations indicate? thar Chief 
Judge Fletcher still perrei\es that admission of such tainted 
etidence is a constitutional 1mIatmn. The  exclusionar) rule I S  
thereb) treated pnmarili as a fair trial light rather than solel\ 
a i  a deterrent mechanism 1 3 6  

Contrast this approach with the Supreme Court’s recent 
treatment of the exclusionary rule as a purel) deterrent dexice 
designed to discourage f u t u r e  t io lauons  o f  the  f o u r t h  

T h e  defendant has no  right to FxcIusmn but is 
rather a gratuitous beneficiary of the rule’s operation i n  fur- 
therance of other social goals Therefore. the constitutional 
\ d m o n  1s complete at rhe moment of the illegal search or 
seizure, and a court commits no  constirunonal wrong of its 
own in admitting such e ~ i d e n r e . ~ ~ ’  

This distinction highlights Chief Judge Fletcher’s view of 
the administration of justice ai an  Integrated process. Unfair- 
ness which disadrantages an  Indnidual at one stage of the 
proceedings cannot be permitted to distort the rubsequenr 
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administration of justice nirh 113 continuing ripple effecr.  
Cares like Jordan (and .WiOmbrrl demonstiate iih, C \ f 1  has  
mubed to extend judicial administration of justice to rhe rar- 
lies1 stages of the process 410 J u s r i ~ e  cannot be done 111 a series 
of separate discrete proceedings. especiallr i( hei r  so man\ 
proceedings hu\e been subject t o  so much command discre- 
r i m ,  foi these proceedings are mterrelated. and iequire con-  
stant and continuing attention from the j u d i c i a n  

2 Sviiurr of the Punon. United Srates 1 Kinane 
Like the J o r d a n  decisions, the rnajorir! opinion i n  r i i z t i d  

Stater i' K n z a t z ~ , ~ ~ ~  authored br Chief Judge Fletcher. repre- 
sents an efforr to errablish sonic broad rules I 

search and seizure. Kinane itas detained for ques 
the theft of identification cards, and in the c o w  
garion !,as Instructed to empt: his pockets. whereupon he 
produced the sto len cards. Chief Judge Flercher rejected the 
possibilir, that rhis ,,as eirher a consent or a "neces- 
s i n  search." ,As IO rhe latter, the Chief Judge indicared rhat the 
"necessitv search ' doctrine applies on1\ to iehicles and .  posii- 
bk ,  to other rnweable objects, but not to persons or dnellings. 

C \I R 260 119761 L'nirrd 
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The Chief Judge then discussed at some length searches in- 
cident to apprehensmn and the necessary prerequisites to 
them. H e  stated that "the terms 'apprehension' and 'custodial 
arrest' o r  'arrest' are synonymous in military p r a c t i ~ c . ' ' ~ ~ ~  
thereby apparently obliterating the distinction bet*een Article 
7 and Article 9 of the LCMJ. He went  on  to sal that a valid 
arrest  or apprehension i s  a n e c e ~ s a r r  prerequisite IO the 
search incident to it. construing \ e l )  narrorl ,  the exceptmn to 
this rule c a n e d  out by the Supreme Court in Cupp v .Clur- 
ph>.444 Chief Judge Fletcher took care to distinguish between 
mere detention af an indiiidual and the degree of control 
necessary for an apprehension to occur.446 

Chief Judge Fletcher's intentional confusion of the terms 
apprehension and arrest and his insistence on  conceptually 
separating them from other forms of detention probably stem 
from tho factors. First, unlike the c ivhan  community, mem- 
bers of the military are alsays subject to gmernmental  con- 
trols upon their liberty. Second, because of the law enforce- 
ment functions of milltar! superiors, the power to apprehend 
1s spread much more braadlr throughout mili tan iociet\ 
These factors blur the lines betr5een the status of being a i -  
prehended and that of lesser forms of detention. T h e  Chief 
Judge appears to hare attempted in Ktnane to more sharpl, 
define the distinctions between these various statuses to pre- 
clude unique mili tan circumstances from obliterating them. 

3 .  The Comrnandar'r POILU to Search 

T h e  court has been most troubled bv the traditionallr broad 
powers of commanders to imade  privacr and with rheimpart  
of such invasions on the administration of justice. Lnfortu- 
n a t e h  as of nois the extent of the commander's authorit \  is 
uncertain. There ha te  been suggestions from members of the 
court that the commander's authorit? to order searches upon 
probable cause ma, be mjeopardr .  This power has its roots in 
tradition"o and  has been recdgnized in the Manual for 

"'Lnired Stares I Kinanc, 2 4  C \I I 120, 123 n 7. 31 C \I R 310 313 n 7 
(19761 
' ' 4 4 1 2  U S  291 (19731 
" ' S r i  Lniied S l a w s  > Fleener 2 1  C \I A 1 7 4 .  181, 44 C M R 2 2 8 .  2 5 5  (19i5),  
pamall$ oierrulrd bi C\I.A in Kinaor Sic  oiio L'nired Stater \ D S L X  34 C \I R 
i d ,  Sh 188 R C  if R 19761 
j S B  United Stares 1 Doi le ,  1 C M A  545,  4 C \I R 137 (19521 
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t a x  j udges  to ~ S S U C  search u a ~ r a n t i . ~ ~ ~  the Air Force dnd YaLx 
do nor. and .  in an! event .  thejudician xould be inadequare to 
handle all search applications m e l t .  Besides rnanpoiiei ptob- 
lemi.  man! Installatmns. units. and ships do not h a l e  direcr 
K C S S S  to a m h t a n  judge. nor is  telephonic or radio aurhoiwa- 
tion a l u a i s  possible. let alone deinable. 

Elen  if  the court does not  dirqual 
per se hasti. 11 serrns l i ke l> that 11 i 

scrutim of the authorization pmcers 
T h e  neutraliti and  derachmrnt of a given commander n i I I  he 

ca re fu l l i  maluated than has bern  the case ~n the 
i c t i i e  m\ol\rment of the commander i n  the in- 

f a  case xi11 prc,hahl\ disqualih him Therefuse. i t  
udent. eieii if not preientli n e i e s a r \ .  for those 
oruatmn tu search to obtain authorization from a 

p d g e  or  magtitrare.  l t  a\allahle. 0 1  f rom an  appl-oprlarr 
commander derachrd from a m \ e  m i d i e m e m  111 the case. 
The  practice of orall\ authorizing searches on the hasis of un -  
si \orn information alia seems hkeh to be T h e  
fourth amendment itself pro\ides that "nc warrants shall issue 
but  upon probable cause. supported br od th  or  affirma- 
tiod'-ifl and C'\l.X has long complained ahout the lack of a n i  
written confirination of the authorization p r o ~ e e d m g i . ~ ~ '  

C?SA has alread\ maied  to hmmt those who inai order  
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the f a d i n  Of importance to the majorit 
s t a t u i w  and regulator\ authorin for the 
tion.ii" T h e  coui t  condrmned the searc 
fundamental ground. haae \er  ' I t  is cnmtitutionalli imper- 
missible tu sdddle noncammissionrd officers not onl, airh de- 
termining the nr iess t t  for inspections 01 searches but also 
xith the i r iponi ihht )  for Implementing appropriate mspec- 
in on or x a i i h  procrdurrr. '  Carter indicates that CI lA ~ 1 1 1  
not permit t h e  power to conduct searches t o  he dLffnsed 
throughout the command structure.  \loremel-. i t  hints that 
the commander's poner to delegate his search a i i t l i~r i t i  \$il l  
he limited if nor 

5.  l i , l ,  l i i i p u < r i o , i i  

.A relared aspect of the commanders porier i n  this area E his 
authorit1 t o  mrpect his umt.  The court has recentli dealt vith 
t e i  elements o i  this issue in tno map'  cases unfurrunatel~.  
each judge has adopted a difteient position from which t o  
take a m  on  the problems he perceives. This has resulted 111 a 
crossfire I$ hich makes i t  hazardous fur  wmmanders and coun- 
sel, let alone commentators. t o  venture into the area uith a n t  
confidence. I n  l 'nilrd Stalvs u Thornoi'fi3 and Vnitud Slntvs 1 8  

Robms the court  has dirided three uavs o n  the disposition 
u i  an  inspection of barracks b\ marihuana derectiun dogs,4h5 
although in each instance the result vas tu r e ~ e r s e  the C U I I \ L C -  

t lOll  
The  iacts in both cases were similar. The command, i n  r e  

rponse to information (not amounting IO prohahlr cause) 
which d i c a r t d  possthle drug  U S F  hr unidentified harraclis oc- 
cupants, o r d e ~ e d  a walk through of Ining areas h\ a mari-  

g. T h e  search parti and the dog phtsicalli entered 

l C i l  1'169. pard 132 (4 th  paragraphi 
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rooms or c u b d e s  assigned to ,ndi\ idual members of the 
unit.lS6 In  each case the dog alerted on propert, in possession 
of the accused: searches pursuant to these alerts reiealed 
marihuana, possession of which led to the con\icnoni of Pn. 
\a te  Thomas  and  Sergeanr Roberts. In  Thomai the court  
unanimausl) agreed, far different reasons. to reverie Thomas' 
conviction. In Roberts, the decision to reverse was two-to-one, 
again w r h  three separate bases for decision 

Before examining the respectibe anahser of the judges, Lt 1s 
well to keep in mind the standard for measuring the validity of 
unit inspections which prevailed before Thomas and Roberts. 
That test, which ma\ be denominated the "purpose test" was 
derived largeh from Cmted Stoles ij. Lo7~ge.'~' Under 11, the 
essential issue uas  whether the commander's matire or intent 
was to examine the fitness and preparedness of his unit to per- 
farm its mission, or w a r  to discover evidence for use in c r m -  
nal prosecutions If the former,  the intrusion was deemed an 
Inspection, hhirh is admmstrati \e in nature and therefore 
proper as within the commander's inherent a u t h o r ~ t v . ' ~ ~  If the 
latter, the actnit) a a s  labeled a true search and, absent an  in- 
dependent  legal basis, violated the fourth amendment.4e" 
Along with seieral practical problems, this test suffered from 
a fundamental defect in that the commander's purpose was 
seldom so clearlr defined as to permit the simple classification 
the test called for. Moreover, even assuming the commander 
had no  preexisting prosecutorial intent, the end result was the 
same if he developed this intent after the search had been 
conducted. Consequentlv, the distinction between prosecutor- 
ial and  administratire purposes envisioned h\ Lange was 
thoroughlv blurred once a case reached the court-martla1 pror- 
ess; to borroa a phrase from Slr. Justice Frankfurter, a n  in- 
spection 1s "an amphibian.""o 

The  members of the present court have chosen to handle 
this problem in different navs. in discossinp these. hone\er.  I t  

I n  Robii l i  the entries  were made P I  0430 h o u r -  on s Salurdat.  in Thoma,  t h e  
enrnes apparenrlr occurred during normal d u i t  houri 
(', 15 C \I & 4 8 6 ,  35 C \I R 458 (19651 
' * ' S s r  Lnired Srares, Gcbhari I 0  C bI I 606, 610 n 2 ,  28 C \I R 172. 176 n 2 
(3939) Sts elso Unired Stare3 v Grace, 19 C U R 409 42 C V R 11 (19701 
Umrid  S u r e 3  % Tales.  50 C M R 504 (A  C \I R 1975) 

United Stale% > Lange. 15 C \I h 486. 35 C \I R 4 5 8  (1965) L n i i e d  Slates \ 
Goldfinch 41 C M R 500 IA C bl R 19691 
' ."Culombe > Connecticut 367 L 5 568 605 (19611 
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and upheld the admissibilit\ of the marihuana. apparenrli o n  
a plain x i e a  rarionale i-3 Judgr L w h  indicated that this sea i ih  
i i d s  reasonable because the  commandrr uas  confronred lr11h 

inand prerogarne. [here is grrar porential for abuse in such 
p o u e ~ .  The Chief Judge concluded rhar ' [ o  rliicourage frrrrur 
unlanful polire act i \ i t \ .  t h e  fruits of all such ~ n i p r c t ~ m i  ma\ 
not be used a i  rI idenct 111 a criminal o r  qiiasi-crirninal pro- 
ceeding o r  a i  a basis fur establishing probable cause under the 
Fourth .knendmenr ' The Chief Judgr ~ o u l d  therefore 
permit rhe commander i ~ e e p i n g  pone, to inspect his u n i t .  but 
xould prohibit the admission of elidenre of crime d i r c o ~ e r t d  
rherebi in subsequent iourrs-martial and uther piocrrd- 
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ings 4ie 1 hale  elsewhere criticized this iu le  as an analjtirall\ 
unsound application of the exclusionan rule. a s  well as an in- 
effecti\e practical prote'tion of the servicemember's pr ivan  
interests lii One point ma! be made here. Ir 1s clear that Chief 
Judge  Fletcher is not primarilx concerned with a prirac\  
interest as such; he i 5  nilling to leave regulation u f  the bar- 
racks to the commander. T h e  Chief Judge IS concerned xith 
the ~ m p a i r  nhich such intrusions have on  the administration 
of j u s t i ce  His interest  I S  111 the fair t i ial  r ights of the  
a c c u ~ e d . ~ ' ~  

B! his i u k  the Chief Judge erects an  artificial harriei he- 
tween the jus t~ce  and clisciplinan aspects of the militarr justice 
ys tem This extends roo far the court's dichoratnication he- 
txeen justice and discipline for 11 separates not only the func- 
tions into ieparare hands. hut diiides the concepts rhemselves 
If the commander cannot bring his dirciplmar) pioblems to 
the justice  irein in for resolution, icnous problems ma! ensue 
not onlr for the commander, but for all airhin the rnilitar) 
SO'LCt\ 4')' 

If Chief Judge Fletcher's approach has, at least. the i ir tue 01 
clarin Judge Perry's w e a s  remain somewhat of an enigma. I n  

~~ ~~~~~~~ ~ ~~~ 

T n i  h a r r  L ~ * > i a ,  Dec 1976, P I  I 

03 L 5 4 4 3 .  465-6 

J u d g e r  blanker rule would appar 
under  s plain ~ i e v  analinis  i t  %haul 
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rrired n g h ~ s . ~ ~ ~  suggest. ho i>e ieI ,  that he nuuld not c(mstrue 
the commander's aurhoriti too liberall\. Indeed. 11 seems 
Ilkel! that Judwe Per r i  rjould iien a n i  ~ n s p e c t i o n  nhlch 
aimed, m e n  a m i n g  orher more traditional goals. at the confis- 
cation a f  drugs for prosemtorial purposes. as u n m n s t i t w  
tional. In  other xords.  it nou ld  be improper to combine a 
' rradirional ~nrpection" uirh a "specific object onenred" one: if 
Judge P e r n  %\ere to iule otlieri>ise. then his seemingh far 
reaching opinion in Rubn1.r riould amoun t  to n o  more than a 
temporari roadblock forcing the commander to rake a slighrlr 
less direct mute to the Same ultimare destination. 

VI ,  C O N C L U S l O r  
7 h r  m n  /hat rhulti.nfor tth night 1s no l  t h u p m w ~ ' s  end 

I t  cannot he gainsaid thar during the last t u o  \ears the 
United Stales Court  of Md~tar\ Appeals has inirigared 0 1  insti- 
tuted man \  major changes including some contm\ersial ones, 
in the militan justice sIstem. Sor can i t  he disputed that the 
court has probed the peripher) of its punrr i  in the process. 
This has led to criticism and. in i iew of the breadth of the 
court's ii~siiult on  long accepted practices and procedures. no  
l i t t l e  uncerraint) about the present state of the l au .  Yet w i t h  
the iaieat  that Judge Perr\ ' r  probable departure will haxe an  
oh\ious effect. the court seems likel) t o  continue to follow the 
same path fa r  the forrsreable future 

C\fh mill continue to require [hat ultimate poner !tithin the 
judicial  s \ s tcn i  be exerciied bi t ru lx neutral  and legall) 
trained judicial officers The  commander's interests arc but a 
factor to be iseighed. along with man) others, in the coursc of 
litigation. the) cannot he a force whose hidden presence ma\ 
dominate [he proceedings. This I S  a problem not onl\ of func- 
tions, but of attitudes. I t  is often difficult for militari mem- 
bers. including lavrerr,  who ai-e trained IO execute the com- 
mander's desires. not LO gne undue weight t o  the command- 
d s  needs. he the, explicit or Implicit. Ch1.A is demanding that 
the s ~ s t e n i  treat the commander I needs like a n i  other element 

~ ~~~ ~~~ ~ ~ ~~ ~ ~ ~~ ~~ ~~ 

I d  a t  4b 34 C \ I  R .\di Sh ai  46 
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milirarv Socim 11 w n e s  without serioiisli diirrrrring the results 
i r  produces. 

Second, on a iiioie junspiudenrial  leiel it inuit be recug- 
nired rhar courts are not. ordinarilr .  the best mechanism 
through iihich to institute \,idespread r 
innate suspicions of power are rnngnifie 
iiielded b\ 'a nonrepreienrarire. and. in large measure, ~ n s u -  
lated judicial branch "lq7 CL1.A has covered much ground in a 
short time. and it has tried to change inore than the law. I t  has 
tried to change artitudei. There is 111 this process a n  eduia- 
tmnal function uh ich  the court has o c c a i ~ o n a l l ~  neglected in 
its desire io mole quickl, This has, not iurpriimgl). gener- 
ated much uncertainti and distrust. T o  rhe extent that C W A  
fails to allai the concerns of LIS cms t i rumts .  itsjob a i  a gmel-n- 
ing agenq I S  made more difficulr 

Nmertheless, C L l X s  o ~ e r i l l  direcrion i s  apparenr.  Th i s  
mwement  should generare ree\aluation. nor rerrenchmenr. 
Milltar) justice has been changing for at least f l i t \  \ears. I r  
should non be clear that the status quo  IS an unavailable alter- 
nailre.  CL1.X 1s calling on the legal profession within the mili- 
tar, to imprwe the militarr justice s\stem and. ult~rnatel!, to 
run  it. 





O'CALLAHAN REVISITED: 
SEVERING THE 

SERVICE CONNECTION * 
Major Xorman G .  Cooper *a 

I. O'CALLAHA,Y AND THE SUPREME COURT 
!+'e recognize that any ad hoc approach leaves outer 
boundaries undetermined .  O'Callehan marks a n  
area,  perhaps not the limit, for the concern a f  the 
civil courts and where the military ma) not enter.  
T h e  case radar marks an area, perhaps not the 
limit, where the court-martial IS appropriate and 
permissible. TVhat lies betireen 1s f a r  decision at 
another time.' 

I n  O'Callohan v .  Parker,2 the Supreme Court  held that 
courts-martial possess no jurisdiction to t n  offenses which are 
not "service connected." Considerable comment and criticism 
followed that decision and the Supreme Court sought to. and 
to a limited extent, did provide an exegesis of its O'Callahan 
decision in R+rd II. There the Court specif- 
icallr. rejected the argument that court-martial jurisdiction be 
restncred to purely militan offenses, confined i t s  decision to 
the scape of O'Cnllahan and left the issue of O'Callahen's ret- 
roacti\itv 10 "other litigation where. perhaps,  I t  !<odd be 
solel) dispositixe of the case " Two tears  later ~n Goin i'. 
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d lo~dm. ' '  rhr Supreme (:r,urt held that 0 Cnllnhot, had no rei- 
roait i \r  application: n interpreted i t s  earlirr d rc i s im  *\ hat- 
ing fashioned a rule limiting the exeicire of c~ur t -mar t ia l  
lurisdiction. not a i  having held that milltar! tribunalr \ \me 
and alua\s had been uithout authorit) to exercise jurisdiction 
m e r  offenses which mere not sen ice  connected. 

I n  1975, the Supiemc Court uas  again afforded an oppm- 
tunit! to interpret the scope of O'Cnllahnn in Srhlr i ingrr  i ' 

Counrzlrnn,i,' a case ImolLing the off-post possession of mart- 
huana. Rather than direitl, addressing the O'Callohon issue. 
ho i \e \e r .  the Supreme Court based 11s decision a n  the ques- 
tion of whether fedeial couris possess equitablelurisdirtion to 
m e r l e n e  m court-martial p r o c e e d ~ n g s . ~  Thus ,  the high \iater 
mark of O'Cnllahnn in the Supreme Court i i a i  O'Caliahan it- 
self since the dare of its initial decision the Supreme Court 
has been content to appl: O'Callahm o n h  on  an nd hoc. pros- 
pectne basis. e\entualh all but closing the door on  further 
federal court Inlerpretdtlon.' Indeed, the Couris final h o d s  
~n Schlriinger I '  Counrdman rlearh in\ited m h t a n  courts to 
define the limits of O'Cnllahan s requn-ement: "[But] n e  haie 
no doubt that mili tai~ tribunals do h a t e  both experience and 
expertise that qualify them to determine the facti and  to 
etaluate their relevance to milirarv disiiplme, morale, and fit- 
ness." '" 

11. 

A 

O'CALLAHAS A S D  THE COURT OF 

THE COVRT OF .MILITARY APPEALS 
SIILIT'ARY APPEALS 

CO.\-FRO.VTS O'CALLAH.4S 
T h e  diligenr effurts of COMA. hare  resulted in a 
cr:stalization of guidelines [Glenerall, speak- 
'ng. all matters relating to O'Collahan can now be 
put to rest." 

~~~~~~~ ~ ~ ~ ~ ~~~ ~~ 
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Thus it appeared to one author that jmeral rears after the 
O'Callahan decision the Court  of > I h t a n  Appeals had I U L C C S I -  
full, established definite and vorkahlr guidelines i s h ~ h  an -  
ruered all the p i s d ~ r t i o n a l  questions raised bx O'Callnha,z It 
is true that a fex months after the O'Callahan decision the 
Court  of \Iilitar\ Appeals a e n t  to uork on t h e  0 Callahmi 
problem and had. OICT the next rmeral wars.  c a n e d  out \an .  
ous circumstances iihich uould or iioold not render an of- 
fense s e n ~ c e  connected A brief re\ien of these caregories is  
necessan for an  understanding of the O'Ciillahan problem a i  
i t  existi in militari i u i u t s  tuda, 

B .  T H E  OVERSEAS EXCEPTIO.\- 
The Court of hlilitarr i\ppeali first addressed O'CalIahnn In 

terms of an  exception to its application, that LS, I t  found that 
O'Collnhan had no application to afienies committed m e r -  

I n  Cnitrd States i' Krat0,z.l' the Court of Militari Ap- 
peals elaborated on  this "overseas exception '' I n  Kroton the 
accused ii'as rried b\ general court-martial for assault nith ill- 
tent to commit murder in the Republic of the Philippines. T h e  
Court of hlilitan Appeals reasoned that essential to the O ' C d  
lahan holdins $,as "the fact that the crime must be cornliable 
in the civil c&ts of the United Stares. either State or federal ,  
and that w c h  courts be open and functioning." li Such nas 
not the case 111 K m / o r t .  thcretoir the (.r,urt ot \Iilirarx Appeals 
determined that O'Cnllohon was "inapplicable to courts-martial 
held outside the territorial limits ok the Cnited States." I f i  

i u p a  

' l i d  a t 6 5 , 4 1 C \ l R  n l f i j  
' " I 4  d l  68, 4 1  C \I R at  68 

L Y  C \I i G4, 4 1  C \1 R 64 11969) 
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peals decided that  the o\i l ian Courts 111 Okinaaa had no  i n  
personam j u m d ~ t i o n  mer the accused. therefore. the militan 
courts nere not direired of j u ~ ~ s d ~ r i o n  and t 
ception applied I d  Indeed. in Criifed Sio l rs  i 
Cmerieas e x ~ e p t i ~ i i  to O'Callahun was applied bi  the Court of 
Militan .\ppealr t o  a n  offense of unpremeditated rnurdei 
committed b\ an accused in ' a  foreign ~ u i i n t n  tu tiliicli he 
had joui-ne\td for pribate reasons." The  rationale for this 
merseai exceprmn i s  s m p k  that the constitutional benefirs of 
indicrrnrnt and trial b\ j u n  auaranteed bi the fifth and six[li 
amendments a i  srcured br O'Cnllahntr I '  Parker foi offenses 
nirhriut senice conneition a re  unaiailahle to an  accused u h r n  
rhe offenses are not cognizable in an .%rnerican &i l l an  m u i t  2 2  

H m m e r .  courts-martial d o  nor retain jurisdiction oscr  a11 
crimes committed werseai.  LVhen a seiLicemember \ lohies an 
American i n i l  penal statute i\hich has exnaterritorial effect 
and IS triable i n  a United States c i ~ i l i a n  forum, the "OICLSCPP 
exception" is ~napplicable. '~ I n  brief the Court  of Milltar) 
Appeals has conrii tentl~ recognized and applied an  oierseas 
exception to O'Cnllahnn 24 

C. T H E  0.Y-POST EXCEPTI0.V 
F o l l o ~ i n g  O'Callohon 1' Porker, the Court of \lilirar\ .Ap- 

peals held that an-post offenses affected "the sccurir\ of a 
~~ 

led Stares  I Orrii. 20 i. \I 4 21 1 2  I \I X 213 , l 9 i n l  
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militan past. ' z 5  men under ~ ~ r ~ u m s t a n ~ e s  \,here onl! civilian 
persons and propel-tr ~ e t e  imolred 2 6  Thus, once an offense 
iias determined to ha le  been committed on post (a determina- 
tion not reached \\ithour difficult, in those situations where 
part of the offense occurs off post) 2 1  the Court  of l l ihtar)  
Appeals routinely found the requisite service connection. 

undertook a re- 
examination of the sen ice  connection issue. T h e  Court  of 
Slilxari Appeals construed the Supreme Court's decision in 
Sch lmngu  i. Cotinczimnn as foreclosing a "more simplistic for- 
mula" 2 o  than the c a w b y c a s e  approach dictated in RFiford I .  
Conmnndant .  It recognized, hoiie\er. that the Supreme Court 
had fashioned "a more workable standard f o r  a limited 
number of cases."30 namel,. "that v h e n  a sen iceman is  
charged u i th  a n  offense committed iiithin or at the geo- 
graphic boundar) a i  a militar) past and \iolative of the recu- 
r q  of a perron or propert! there. that offense may be tried by 
court-martial " .After S~hlrirngrr  ii. Couniriman, the Court of 
blhtar)  Appeals, in effect, first focuses on  whether the af-  
fens? occurred on  or off post, deeming the situs of the offense 
more significant than the status af an\ \ i m m  of the crime.32 
T h e  service connection inquirr continues if the offense 1s de- 
termined to ha>e occurred off post: houe\er,  SCTVLCC con- 

I n  1976, the Court of Slilitar) Appeals 

"'395 L S 81 274 
* * U n i t e d  Slates > Paxlao 18 C \1 A 608 40 C i l  R 320 11969) ( O n  post  xrong. 

ppcds membership zn 1976 becamr Chief liidge .Albert 

, 21 C \I .% 293 293, 5 2  C S I R  4 6 119i6) (attempted 
B Cook and J u d g e  blatrhex J Perri  

(19761 (off post con. 
m i  held noc to be tri- 1 from o"-p"" ser 

ore.  24 C \I i 293. 285 52 C hl R 4 .  6 119761 
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nectim I S  deemed a x ~ m a t ~  I F  t h f  offensr found r c  hale  
occurred on  post-or E it; 

Although at least one commentatni has perceiLed possible 
jurisdictional issues stemming from the on-past snus of what 
might be termed nonmilitan actiiitics and p r o p c r r ~ ~ ~  rhr Su- 
preme Courr in Rrjiord clearly stated that offenses "ui thin or 
at" the boundaries of a militai\ post uere tiiahle b\ court- 
martial Perhaps more intriguing are the issues raised b\ thr 
language in Rrlfmd which suggests that t o  be senice  Lon- 
nected an offense must nor onli  be "on-post" but also viola- 
tibe of a person or p r o p e m  there"3 '  The  Court of Slilitar) 
Appeals abruptl) terminates its inquiri  and  finds militan 
jurisdiction when i t  determines that an offense occurred on 
post. I l l u s t r a t ~ ~ e  of the peculiar T C S U I ~ S  of the Court of >ldmrx 
Appeals shortened examination of subject-matte1 JLIrlSdirtion 
in those circumstances 111 uhich one offense occurs on  post 
and others occur off post is  the case of L'nitrd Stntrs im Ht'k 

I n  Htdlzmd. the accused \ \as  caniicted of conspirai\ to rob. 
robber, and kidnapping \Chile on  post he and others agreed 
to go off post to rob someone, and secured iron pipes and 
forks fashioned into !$eaponi to c a i n  out theit scheme After 
the\ had left the post, the accused and the others picked up a 
hlarine who was an  u n a u t h o ~ ~ r e d  absente? from anothrr bas? 
and a cirilian, transported them doun a du t road and robbed 
them The Court of \lilirar) Appeals firs[ determined that the 
off-port offenses of rohben  and kidnapping possessed no  
sen ice  connection despite the fact [hat one of the alleged !IC- 
tims uas a serviceman In  cases follouing D'Collahan but pre- 
danng Reyoord the Court of Sfillran .Appeals had consistenth 
held that the mihtar? status of a \ictim of an uffense ga\e rise 
IO a senice connection, even if the offense occutred off post.3' 
In Hedlund, hoze\er ,  the Court of hlilirar, Appeals found its 
precedenr xanting under the Redford delineation of "senice 
connection." esperialh in this circumstance i( here rhe militan 

iund.30 

~~~ ~ - ~~ ~~~~ ~ ~~ 
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statui of the iictim was not knoxn to the accused. Thus.  the 
Court of Militan Appeals found that "the degree of interest in 
this ATIOL Marine 1s de  minimis and, alone, ~ 1 1 1  not result in 
S C I I I C C  connection as that term has come to be known.'' 38 

In  contrast to the de  minimis analysis of the senice con- 
nected nature of the off-post robber) and kidnapping, the 
Court of Slilitari Appeals autamaricallr found service connec- 
tion in the conspiracr to rob "However, a i  the conspiracr \\as 
formulated on post, and ai the gathering of the iveapohr--a 
step toward effecting the object of that conspiracr-occurred 
on post, the court-martial did possess jurisdiction to tr) the 
conspiracy charge." 3q  T h e  ultimate result in the case is that 

off-post offenses which had an  apparent militarr nexus ~n the 
status of the victim were not triable b\  militan'courts. Thus,  
ignonng precedent and a close reading of legal histor)," 
the Court of Mi l i t an  Appeals carried the on-post exception to 
a paradoxical conclusion in the factual retting af Hedlund: T h e  
onl\ tangible militan interest threatened during the commission 
of the offenses was the ph5rical well-being of one of its mem- 
bers. albeit an  apparentli reluctant member, and that interest 
uas not i ~ n d i c a t e d . ~ ~  I n  an) merit. the Court of Slilitarr 4p- 
peals now automaticall) assumes militar) prisdicnon for of- 
fenses committed on  post. and has affirmed an "on-post ex- 
ception" to the senice connection requirement of O'Callohan. 
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D. T H E  PETTY OFFESSE EXCEPTIOS 
As nith the overseas exception to O'Caiiahnn, the petn of. 

feme exception I S  based upon the premise that indi\iduals 
charged with offenses which fall into this categorv are  not 
orherriise deprived of the benefits of indictment h) a gland 
pn and trial h) a p r )  of their peers \%hen the\ are tried br 
c~ur t -mar t ia i . '~  Appliing this rationale to the milltar) offense 
of drunk and disorderl\ in uniform ~n an off-past public 
place. the Court of hlilitari Appeals found it to be the t)pe of 
offense appropriate for trial by court-martial 4 4  That i s ,  as IO 

minor offenses the accused suffers no constitutional deprira- 
tmn at a milltar) trial and ' [slo too. does the efficient adminis- 
tration of our  national defense demand prmirion for the 
speed, a n d  summary  disposit ion of minor offenses b j  
courts-martial " 4 5  Thus. the Court of Slilitarv Appeals has 
preserved milltar) jurisdiction m e r  pet[\ offenses. exempting 
such offenses from the service connection requirement of 
O'Cailnhan. 4 6  

E T H E  ~VEVER' SOSEXCEPTIOSS  
D R r G S  A.VD VICTLMS 

T h e  Court of Militan Appeals in its resolution of the O'Cal- 
lahan service connection requirement earl) recognized that 
drug  offenses posed special dangers to the milltar) commu- 
nit$,4' and the court adhered to its position that drug  offenses, 
whether committed on or off post, were generall) service con- 
n e r t d q 8  Thus ,  d rug  offenses were sui generis in mditar) l au ,  
the) pared a n  inherent threat IO the militarv cornmunit\ and 
became a kind of exception 4 q  to the O'Calinhan rule until 
19i6. 

O'Callnhan \ Parker 395 L S 2 5 8 ,  272.73 (19691 
i n i r e d  Stares, S h n r k e b ,  19 i \I 4 26 4 1  C M R 26 11969) 

I ' i d  ai  26 4 1  C M R a i  26 
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On September 24, 1976, in Vnitrd Statei 1'. .MiCarth>,50 the 
Court of Militarv Appeals decided that its O'Callahan prece- 
dent was no longer viable to the extent that i t  indicated that 
drug  offenses are an exception to the general service connec- 
tion requirements af O'Callahan. that IS, the court held that 
off-post, off-dut) d rug  offenses bi rerricepersons do not au- 
tomatically pose special dangers to the rnilitarv cornmunit) Of 
course. as to off-oost d r u e  offenses which directh affect the 
military cornmunit), where 
mihtari  junsdi r r ian ,  trial 

tangible factors neigh'in faTor a f  
bv court-martial 1s appropriate.  

Therefore, as to an off-post transfer of marihuana four spe- 
cific factors proiided the military cornmunit) with "the orer- 
riding, if not exclusi\e. interest in prosecuting this offense." i' 
Those factors acre  the formation of the crlmmal intent on  
port; the nexus between the accused's duties and the offense; 
the fact that the transferee was performing milltar) duties 
a h e n  the transfer agreement %cas made, such being known to 
the accused; and the threat to the military commonit) b) the 
transfer of a substantial quantitv of marihuana to a serv- 
iceperson known as a drug  dealer 5 2  Absent factors such as 
there. off-post, off-dun possession of drugs b> a serviceperson 
for his personal use has been held not IO be service con- 
nected,j3 a clear indication that drug  offenses da not enjoy the 
exceptional status once granted br the Cour t  of Military 
Appeals 5 4  

Crimes against other ie r~ icepersans ,  like d r u g  offenses, 
nere treated differentl\ than ather cases when the court con- 

~ ~~~~~~~~ ~~~ ~~ 

d r u g  offenses M r  Jurucr  P o i i e l l  ~n S 
o b i r r i e d  
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sidered rhe S C I \ I C ~  connection LSSLE i j  As discussed i i i t l i  re- 
spect I O  thr on-post exceptio 
Hidlurid oierl-uled tlir dec 
Appeals n h i i h  equated the \ I  
COnne'tIOn 

L n z t p d  Srnirs 1 Tuck?? li IS illustratne of the extent tu Tihid> 
t h e  Couir at  X i l i t an  Appeals has eiisierated 11s o n n  prece- 
dent Tucker itas coniicted of the off-post ~ o i i ~ e d l i n e m  of 
propem stolen from his fcllou ser\icemen on poi1 Regard- 
l e ~ s  of the fa i t  that t h e  larcenies n h i i h  ga le  rise to the  
charged offense tool. place on l x x t .  the C a u t  of XldiIan Ap- 
peals o b i e n d  that "in ~ t s o l \ l n g  questions of rnilitari Junsdli- 
uun. the situs of the offense i \  far m w e  significant than the 
status of the accused or the %ictini.' Concealment off post 
being the gra tamen of Tucker's offense. the court-martidl w a s  
held to be i$l thout  Jurisdiction ~n spite ot the ier\iceperson 
\ ~ c t i m s  and on-post origins of the crime The  Court of \Iilitari 
Appeals 111 Tuckvr found preiedenr xhich serined d e a d \  IO 

dictate a conmarl result j'' inucli too iirnplistii in light of the 
criteria set out in Rdford 

' , .  . . I ,  

! . . .  . ,  . . .  , .  

. . , .. 
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In  sum. the Court of hhliran Appeals has re-examined and 
departed f rom i t s  prior opinions H hich had automaticallv 
found senice connection in cases m\ol\ing drug  offenses and 
offenses Involving senicemember victims B\  reinterpreting 
the Rryoord critcnz. rhe Court  of SIihtar) Appeals has d w  
curbed t n a  areas of case law which prmided axiomatic senice 
connection and thus court-martial jurisdiction. 

111 THE COURTS O F  V I L I T A R Y  REVIEM 
IY C O Y F U S I O Y  

A DRVGS .4SD SERVICE CO~Y.YECTI0.Y 
T h e  several services' courts of militan rexien reacted iari. 

oush to the Court of Slilitar, Appeals' precedent-disturbing 
actixin in the O'Cnllahan area Generallx speaking, the courts 
haxe reacted most stronglr to the Court of Militan Appeals' 

fcCartk>,b' which drasticall\ altered 
settled beliefs respecting drugs and sen i re  connection. In  
cases declded prior to .tJcCarth>, the courts of rexiem gave 
short shrift to O'Cnllnhan arguments a h e r e  the charges al- 
leged drug  After the Court of Milirar\ Appeals 
changed the name of the O'Caliahati game regarding drug  of- 
fenses, the courts of mhtar )  rexieu found themsel\es betxeen 
the Sc\lla of  ell established precedent and the C h a n b d n  of 
l c C n r t h j  

The Sa!, Court of \lilitan ReLien first considered setera1 
off-posr drug  offenses in I'nitrd Statpi i'. Gonzales.R3 I r  applied 
the ReFord criteria as mandated b> the Court of Militarr 
.Ippealn in r r i t t u d  S ta tex  ZI . i l o o r ~ , ~ ~  i \ h e i e  Chief J u d g e  
Fletchei. u r i t ing  foi rhc i o u ~ t .  noted thar "what Rilford 
males clear I S  the need for a detailed. thorough anal1sis of the 
lumdirtmnal cii tena enunciated to resolve the sen ice  connec- 

~ ~~ ~- ~~~~~ ~ ~ ~~ ~~~ 
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tion issue in all cases tried b i  court-martial ' T h e  l a y  
Court of Militan Reiiea carefiillr scrutinired the off-post 
drug  offenses, which aere  unrelated to militar) duties and 
xhich Involved an undercover government agent a i  the b y e r  
T h e  on11 on-post actibitv x a s  a "confirmation" of the intended 
sale, the actual negotiations and transfer took place off post 
Therefore, the Kai! Court of hlilitar) R e t ~ e a  concluded that 
the court-martial lacked jurisdiction over the off-post drug  nf- 
femes Indeed. the resul t  appears dictated bi rnztpd Stalvi z 
.\.lcCar/hj. 

G o n m l ~ i ,  
another panel6' af the Yaw Court of !.lilrta~v Rmiea found 
sufficient facts to justif, court-martial jurisdiction over an 
off-port d rug  offense 6 8  I n  l'nzled Stnti.i I S n i i ' , ~ , ~ ~  the Cam 
Court of Xlilitarr Rexiea found that the criminal intent rras 
formulated a n  post; that the accused \ \ai  engaged in m ~ l i t a n  
duties at the time of the negotiations for a d rug  sale, that the 
other parti to the negotiations i las also on dut\ at the time of 
the negotiations; and that a threat to militan personnel and 
hence to the milltar) cornmunit\ existed b) the transfer of 
drugs b) a Marine gate guard who solicited the transfer iihile 
a n  dun at the gate. Thus,  despite its first opinion which found 
no  ser& connection. the Nav! Court of Milltar> Rexieu ad- 
justed to the Court of Militan Appeals' .klcCor!h,~ decision and 
continued to find senice connection and court-martial juris- 
diction m e r  drug  cases r>hich Involved off-post tranifeis and 
u*e.iO 

In contrast to the holding in L.nited Stales z 

~~~~ ~~ ~~ ~ ~~ ~ ~~~~ 

id dc 295. 5 2  C $1 R s t  6 
'judge mihart P n r r ~ X  bfurrsi xs) t h e  author of  r h e G a n i n t r s  opinion a n d  con 
i u r r e d  an rhc result ~n Lnired Slarei ,  S a x i e r  h i h l  7 3  1203 I \  C "4 R 30 i e o t  
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T h e  Air Force Court of hlilitar) Rerim first faced the drug  
offense service connection problem in an oblique manner. In  
L'ntted States i.. Phtllzpp>,rl the accused was conLicted, can t ran  
tu his pleas, of re\ era1 drug-related offenses, including conipir- 
a c ~  to import heroin into a t e r m o n  of the Cnited States. The  
ronspirac) mas formulated and the overt acts \\ere committed 
off post. Honever, the involrement of militan personnel and 
propertv In the plan and the ultimate impact upon militan 
society nere found sufficient to provide senice connection ''2 

As to the off-post sale of drugs, the Air  Force Court of h l h  
t a n  Reriex had no difficult\ finding service connection where 
rhhintent , \as formed on post. the sale in\,ulved another Serb- 
iceperion and \+a5 related to an-post sales of  drug^.'^ 

A more difficult resolution of the jurisdictional issue xas  
presented in I.kitrd States v .  Campbell l4 I n  that case the ac- 
cused argued that the court-martial had no jurisdiction over 
the off-post, off-dun use and transfer of heroin. ICithout di- 
rectly criticizing the Court of W i t a r r  Appeals. the Air Force 
Court of hlilitarv Review nonetheless conieyed the opinion 
that the highest mrlitarr court had deviated from the Supreme 
Court's tacit acknonledgement that d rug  offenses are service 
c o n n e ~ t e d . ' ~  Indeed, after p q m g  the necessuv homage to the 
required Relford mal?sis,i6 the Air Force Court of R c \ i w  
held that 

[Ill 1s clear b a o n d  tail that the use of a drug so con- 
temporaneous to  performance of rnilitarr duo  I S  de- 
leierious to  the morale. dnciplme, and health of mtlitar) 
personnel and seriou~li  effects [szc] the integriu of the 
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base.  Itself. a s  >,ell as the rnilitai\ ope ra t ion .  a n d  
",,silo" 7:  

T h e  Alr F m r e  Court of Rmiev in i n z l v i i  SIalvi i Campbrll thus 
paid l ip  s e r i ~ c e  to the language of L'niiud Stair, i CIcCarlh? bur 
aiaided rhar case's meaning ~n order to reach the results i5hiLh 
would have obtained under  the pre-.ClcCarlh) dccision in 
L'rzitod Stalps I , .  Bvrkrr T h e  Court of \lilitar\ Re\ieu adopted 
this course although rhe Courr of Siiliran Appeals had in no 
uncertain terms determmed that Bpikrr w a s  no longer a \]able 
precedent."' Indeed. the .Air Force Court of Militan Reiieii', 
resistance to the Court of  Slilitari Appeals hardened L o  the 
extent t ha t  i t  soon declared that ' d r u g  abuse of fen ies .  
whether committed on  or off-base, are of such singular n1i1i- 
t a n  significance as to inherenth iatinf\ the Rulford criteria to r  
determining s e n ~ c e  connected crimci." I n  so announcing 11s 
resistance. the Air Force Court uf  Slilitan Rexien stated it nas 

has stronglr but not totall, d e f ~ e d . ~ ~  the Court of 

C M R i d ,  Sh 7 3  
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Xlhtan  Appeals in its opinions uhich find iaurt-martial jur is-  
diction over off-post drug  offenses. 

T h e  Arm: Court of \ M m n  Reiieu ha5 no t  reristed the 
Court of Military ;\ppeals' decisions concerning j u n i d i c t ~ m  
m e r  off-post drug offenses in the extreme fashion of the A i l  
Force Court of Militan Reiiev nor to the lesser extent of the 
S a \ >  Court of SIilitar\ Rexiea 81 Ne\ertheless. LI has e\mced 
sonic concern about recent decisions of the Court of blilitari 
Appeals 

In those cases uherr the allegations state that the offense 
took place off post, but the jurisdictional issue was not raised 
and  litigated. the 9 r m \  Cour t  of 3li l i tan Revleu has re- 

tar\ perrunnel were 
~ ~ ~~~ ~~~~~ ~~~~~ ~~~~ ~ ~ 

S h  535 ( A  F L \I R 
t o r  the exercise of  
Ad, Sh 530 (A F 
be 'nonieriice-coiin 
nccred h> court n l  
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mandetl thc record of trial t o  T h e  Judge Ad\ocare General of 
t h e  Arm, for an  ultimate limited hearing on  rhe jumdic tmia l  
issue This i s  an  appropriate disposition in light of the Court 
of h lh ta r )  Appeals' \ E N  that jurisdiction must be affirma- 
tireli established br the Goiernment at Iria1.16 I ihere  suffi- 
cient facts appeal in a record of trial fa the .Arm\ Court of 
\ldirari Reiien to make an  informed derision as 1c  court- 
martial jurisdiction, 11 1s eiidenr [hat most members of that 
court are senii tne to the mili tan interest in drug casts' "Such 
militan inreresr mat be engendered b\ the potential for both 
harm to soldiers indnidoalli and for disruption of essential 
militan relationships i\ hich exists 5, hen traffic ~n contraband 
I S  conducted LII and around a militan unit." qi JYhat is  particu- 
larlr disturbing tu some judge, ot the Arm) Court  of \ I h t a ~ \  
Re\iea I S  "the prospect of soldiers having increased opportu- 
nities to plot criminal misconduct on post i \ i th  ~ m p u n i r t  and 
then to enter an  unsuspecting cnilian mmmuiiifi t o  execute 
their criminal designs. . . ." Whme there is  a factual inexus 
betoeen drugs off post and legit inme militai\ concerns on  
past, the Arm) Court of .V~Iitan Ret ieu ,  nor unexpectedli .  
discmers sen tce  connection and upholds court-martial p n s -  
dmion.d" On the other hand .  the Ammi Court of Militart Re- 
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iieii has not blindly upheld the government's assertion of 
service connection in ever) off-post drug  case.y0 

Considered as a whole. the Courts of \filltar) Re\ieii. hare 
generall) followed the Court af Militar) Appeals' recent deci- 
sions concerning court-martial jurisdiction mer off-post drug  
offenses. Nonetheless, they all have manifested a certain reluc- 
tance to do so, and. uhere  possible, now seek and seize upon 
ani indice of real or imagined militark interest to provide serv- 
ice connection. The Air  Farce Court of Siiiitar) Revie!,, in 
particular, seems not to recognize the Court of Militan 4p- 
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peals a i  "the Supreme Courr of the milirar) judicial ~ \ s t e m . " " ~  
at least with respect to questions of jurisdiction m e r  ofi-post 

B .  OTHER O'CALLAHAU OFFESSES 
Aside from the ~ i n c e r t a i n t m  pl-moked br the recent deci- 

sions of the Courr of hli l irar~ .ippeals on the O'Callnhnn ques- 
tion, the sen ice  conncctm, requiremenr ~ 1 1 1  raises difficulties 
for the Courts of \lilitai> Reiiea.  A critical hist determina- 
tion, of course, LS whether an offensr occurrrd on post or off 
port. as the farmer situation p i e s  rise to an  autumatic s r n i ~ e  

The  case of L h M  Stn!<i il. .Mztchr/l'13 i l lusrrnrei 
that the an.poir finding is nor alwari an  e a >  determination to 
male .  

Captain Mitchell M a s  conxicted of premeditated murder ot 
his i,ife and sentenced to dismissal and  life imprisonment He 
vas charged n i th  committing the murder ai  Fort Bragg. Noith 
Carolina, but iound guilt\ of committing the crime alleged "at 
or near Fort Bragg. So r th  Carolina.""4 Although the iictim s 
bod1 mas hound on UOSI. she was last seen ahre off D U S I  and 

drug offenses. 

o n h  circumstantial exidence \<as aiailable to derermine the Io. 
c a t h  of the murder The  Arm) Court of Mihrari Reiiev 
found sufficient facts to rupporr a conclusion that the offensc 
occurred on post, in spire of the trial court's uncertainit Two 
judgesB5 furthe, opined that the occurrence of rhe offense "at 
or near" post ,bas sufficient for court-martial jurisdiction: the 

s a  Senior Judge Jones and Judge  Feldrr 
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remaining j u d g P  concurred ani\  in the result as to the pni- 
diction issue. In  an) ment .  had the Court of Militan Appeals 
reiiewed this case,q' it might hate clarified what jurisdictional 
standards are to be applied to this troublesome class of on- 
post. off-portbffensei.  

Subsequent to the Court of hhlitar) Appeals' decision negat- 
ing ipso facto SCT\ICC connection in cases imoking  militar) 'ic- 
tims,q8 the Army Court of hli l iran Reiieii nonetheless nas 
able to distinguish rhe off-post forger> of a check issued b) the 
Arm) Finance Office from the off-post forger) of a personal 
checkoo and establish a sernce connection: "Maintenance of 
the integrit) of the -\rm)'s financial qstern and the presena- 
tion of its appropriated funds from unlawful ditersion are in- 
dubitabli of paramounr concern to the successful operation of 
the militan establishment."100 T h e  .Arm\ Court of Militarv 
Retien has also distinguished a recent Court of \lilitars Ap- 
peals' decision finding a lack of jurisdiction over an off-port 
conspirac, finding that a drug  importation conspi- 
r a a  imolving the misuse of the mihtar) postal system was sui- 
ficiently service connected to giie a court-martial jurisdic- 

Finall\, the Arm) Court of Militar) Retiew has distin- 
guished military jurisdiction findings in Cnztrd States u 
Tuiker.lo3 the case m\olwng off-post concealment of stolen 
propert,, from the off-post receipt of stolen propern because 
the latter imolved a "clear threat to the military post of the 
promotian of this t)pe of actixin. . . [Tlhe victim's militan 

__ .~ ~ ~ ~~ 

l ud re  0 Donne11 
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status, uhirh resulted in his assignment to billets 1x1 a barracks, 
a a i  the mma i i n i  qua nan for his sustaining this loss of prop- 
e r n  "lei It is ebident that the Armr Court of Militan Rerieu 
recognizes that man\ off-post offenses affect or threaten mill- 
tar) interests and i t  is upon this basis that the .%rtq Court wII 
usualli sustain milltar) jurisdiction. This 15 especiall) true 111 
off-post drug  cases.'us but also apparent from the m t w  du- 
ctdvndi m cases in ro l \mg other offenses. Indeed, where "a 
matter of substantial mierest to milttar) auihontxs"106 exists, 
the Arm\ Court of \ l i l i t a r~  Reiiew has little difficult\ in up- 
holding court-martial jurisdiction. regardless of where the of- 
fense occurs 

T h e  Yaxl Court of Militan Revien has also had occasion tu 
reexamine the senice connection issue outside the drug  area 
after the recent Court of Militart Appeals decisions. In  l 'nited 
Statei im. U'hzte."' the accused was con\icred, upon his plea of 
guilt,. of indecent assault 4 1  a result of on-posr actwit), the 
accused became acquainted with the Licrim. a member of the 
S a r d  w r i . ~ e .  and ascertained i<lien her spouse. also d S C I \ K ~ -  
member. would be abient from their trailer home. T h e  ac- 
cused committed the offense at that off-post location. T h e  
N a r r  Court of Rei ien ,  acknowledging the Hedlund'06 case 
xhich held that militan jurisdiction must normall! be based 
upon more than the mili tan status of the Xictim. found the 
militari relationships betiieen the parties significant and that 
the intent io commit the offense mas formulated on  post. 
Therefore.  i t  determined that the offense i i a i  senice  cam 
nected and triable h\ court-martial. 

Another case, l n i t f d  States I ) .  Butti"' srrengrhens the \ le i? 
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that the Kavv Court of Milirarx R e ~ i e u  more often than not 
perceites an impact or threat to military interests and is de- 
termined to find man\ off-post offenses service connected I n  
But ts ,  the accused nas comicred of several assault offenses 
growing out of an off-post drinking part) ilhich turned into a 
drunken melee m\ol,ing members of the hIarine Corps. T h e  
Na\v  Court of Mili tan Re\iex found o\err idmc milirarv 
interest in the prosecution of the offenses First. the fight 
xould have left bad feelings which xould hare been detrimen- 
tal to d u n  performance: second, there has  a flouting of mili- 
tar) author& because "phssical q u n  to personnel Funs con- 
trarv to a commander's responsibilit\ for ensuring the nelfare 
of his personnel and the readiness of his command": third, 
there \cas a threat to the "~ecur i tv  of a militarr post inasmuch 
as the altercants \,-ere unlikel, to obsene  the niceties of geo- 
graphic boundan demarcations in continuation of their com- 
bative beha\ior"; and fourth, "[blrawling among senicemen is 
hardly a crime traditionall! prosecuted in ci\ilian courts "1111 

Thus, the Naw Court of Milstar) Rerien joins the Arm) Court 
and clearlr incliner touard finding court-martial jurisdiction 
e\en in circumstances other than off-post drug  offenses 

The  Air Force Court of Milnarr Review has not specificall) 
addressed senice connection in cases ather than those m \ o l \ -  
ing drug  offenses: nonetheless, there is little doubt that it, too. 
xill search for an impact upon or a threat to a militar) interest 
to sustain court-martial jurisdiction. 

IV. THE NET RESVLT 
There is no  question that the Supreme Court has for all 

practical purposes departed from the O'Callahon field and 
fenced out federal court interference, permitting the militar) 
courts to determine those areas 15 here court-martial nrisdic- 
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rerpretariun of the  Supreme Court's O'Cnl lo i ia~ i  message LII 
Schla iznmr i Coiitiizlman."' rhe Courri of llditari Re\iea een- 
era l l \  ha\e  \ ieued the Supreme Courr's attitude as manifest- 
ing approla1 of suhjerr-matterjurlrdlcrlon d i  defined in earllei 
decisions.  Indr r r l .  thr narrov teir of s e n i c c  connec r ion  
fashioned h t  the Court  of \lilitar\ .ippeali. iihich requires a 
balancing of  rhcRt(ford factots h, the trialjudge to deteimine 
"i\hether rhe miliiari iniciest 111 deteiring rhc offeme E dis- 
t inct  f rom a n d  ereatel  Khan rhat of i i \ ~ l i a n  soc i r t i  and  
n h t t h e i  the  distinct mili tari  interest  can be vindicated 
adequate11 in iirilian x m ~ s  to diiroi t rhe Supreme 
Courr's lanaoage to the effect that the senice connection issue 

or-part on gauging rhe mipact ot dn  uffenre on 
millran dinriplinr and effecti!cness. . Thus. 11 

t i l e > % .  espe~iallr the .iir Force Court D 

no[ folloned rhe iecent precedent-distu 

senice connection uhich is less rhan sarisfacrort in terms of 
recogniring legitimate mil i rnn interests rh r  Courts of l l h t a i i  
Rc\ieii are mereli compounding the ionforion m e r  O'Lalln-  
/inn i meaning and appl i~a t ion  b\ stretching ti)  ju?!ifx c o w l -  
mattidl jurisdiction in cases inioli ing something less than a 

should be confined to a dissenting opinion. or the C 
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disposition of  the rase contorrns to the result pre\tousli 
reached b, this Court 

The net result of recent mrerpretations of the meaning and 
effect of O'Callahnn b) the Court of h1llm.n Appeals and the 
Courts of Ilditar) Reriei\ do not. as a \\hole, reflect a conil3t- 
ent, ~\ell-reaioned line of la* or logic. Are these courts singu- 
lad> inept in dealing with t he  nice subtleties of O'Callahon' 
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Friedman, hhltan R . ,  Contracts and Conuq'ancei ofRia1 Propert!, 
Sew York: Practicing Laii Institute, 1975. Pp 1140, Sotes. 
Text,  Index, and Table of Cases. $45.00 

Milton Friedman's Contracts and Cowqancsr o/ Real Propert) 
is pnmarilv designed for the attorney uho  either specializes in 
or has a substantial real estate practice. T h e  book concentrates 
on contracts and con\e)ances of commercial real propert): 
howeper, real propert, i s  real propert) .  and as such the book 
has man\ direct applications to contracting for and conrming 
residential real propert!. T h e  book is not an essential treatise 
for e\.er) legal assistance officer; but having it on his bookshelf 
for more than an occasional reference should gite the legal 
assistance officer the comfort of knowing he thoroughly con- 
sidered all aspects of a real estate purchase or sale. 

Chapter One deals with the Formal Contract of Sale, and is, 
in Itself, a primer on real propert) conve)ances. T h e  material 
in this chapter is of utmost importance to militan legal assist- 
ance officers, because the\ can provide their m i i t  important 
legal assistance to the military client by drafting or modif!mg 
contracts of sale. Friedman paints out the importance of the 
contract of sale b! emphasizing that It is with the execution of 
this document that the responsibilities of the parties and the 
conditions af the premises are fixed. H e  cautions that exam- 
ination of the contract of sale IS one of the first tasks in pre- 
paring for closing or settlement on the propertv However, 
from a seller's point of view, one should keep in mind that 
examination of the real estate agenc) agreement 1s also ex- 
tremel) important. Throughout Chapter One, the author in- 
cludes s tandard  hits of in format ion  tha t  attorneys who 
examine or prepare contracts of sale ma) forget. For instance, 
there i s  a brief discussion of %hat  a purchaser's remedies 
might he when the seller of the real property files for bank- 
ruptc) after the execution of the contract of sale but before 
settlement. T h e  author also points out and discusses the [)pes 
of formats used for contracts of sale such as the bilateral con- 
tract, the offer-and-acceptance type contract, and the agent's 
deposit receipt. He also discusses the applicabilir\ of ~ar ious 
local customs. cautioning the reader as to the importance of 
knowing which cu toms operate in the jurisdiction in nhich 
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the contiact \%111 he execured I n  cmni~dence  with local i u s -  
toms. [he aurhnr discusses the rlifferencei ~n state lan i  nh ich  
must be examined This LS I \er! iinpoirant 
t a n  legal assistance officer, u ho. unlike h is  
ma, he preparing contracts of sale or i m p  
)cad\  d r a ~ % n  L O ~ I ~ C I S  of sale ahich are designed to be r y e -  
cured in a jurisdiction iiith uhi rh  he is  unfamiliar. One ex- 
tremelr imporrant point discussed h\ the author in thir regard 
is the risk of loss, and uhether i t  1s t u  be bornr h\ the legal or 
the equitable oviier 

Friedman pl-midei a ieal  erri ice to the parties to the cmi- 
tract of sale hx pointing ou t ,  in an  oblique manner,  i\herc the 
loxalries nf [he real estate agent lir He does this hi using 
holler plate contracts of sale nhich are diirribured. general11 
i\ithout charge. bi real estate agencies c'sellers' agents"? and 
uhirh usualli place mort liabilir? on  the seller than institu- 
tional farms or forms prepared h\ holders of substantial realti 
mrererrs. This discussion gires the examining attornei further 
cause to laak \ e n  c l o d \  at contracrs of sale submitted to sell- 
ers or bu\ers through real estate agencies. Li'hile realtors ma\ 
he the agents of the sellers, and  they ma\ ha ie  legal duties to 
the huxeis as clients. their goal. and understandabl\ so. i n  to 
sccurc a mmnlksion on  the sale of d particular piece of real 
propern If the contract hinds both parties a i  righrl\ as necei- 
sari to sccurc that m m m m m n ,  then so be i t  

I n  Chapter One Friedman describes almost elen.  cancei\a- 
hle term or item i\hich ma, he included in a contract of sale. 
In  so doing, h e  frequentli sets out clauses designed ro resohe 
traditional ambiguities. and h e  explains those clauses in detdll 
He also sets out different or alternating fact situations (exist- 
mg mortgage iequmng amortization. doxn pa\ment delivered 
to seller, dovn patment placed in eicroxi and he suggesri 
methods to cmer  rhese parricular situations 

T h e  one section in Chapter One which puts the entire chap- 
ter in perspecriie I S  the section discussing the rule of i n i r a t  
mt f l tor  "[Tlhe domine  not onh applies, it flourishes ' Fried- 
man ioheringh points out that, ahsent misreprerentation or 
fraud "if rhe seller ~ \ o u l d  onl\ keep his  mourh shut. almost 
anything goes." This sectiun alone should place the examining 
or preparing attome, on  notice of the importance of his task 
On the other hand. Friedman does not include much language 
1x1 this particular section on  how to mmimuc, for the buier. 
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the impart of the d o m i n e  of <meat emptor. He does discuss 
express and implied warranties a f  fitness and hah~tah~l i t \ .  and 
indicates that language can easily he drafted to modify these 
doctrines. Houe\er .  one should keep in mind that such lan- 
guage in the contract of sale on a "ex house, especialh a nen 
house izhirh has s i t  lacant for some period of time, ma\ well 
be repugnant t o  a builder;seller. Near the end of Chapter One 
t h e I e  i s  a n  exceptionally good discussion of h i n d e r s ,  
memoranda, and c o n t r ~ c t s .  T h e  author points out that man) 
residential real propertv transactions hegin, unfortunatel) for 
the parties. a i th  binders and memoranda prepared not b\ 
lai i \eri  but by people 111 the real estate business. 

Chapter Three,  Examination of Title, is extremelv informa- 
t i \e,  hut rzould he seldom used h\ militan legal ass~srance offi- 
cers because of the regulator\ and practical constraints upon 
our practice. Haweter,  for those of us who share more than a 
passing interest 111 the Torrens System, Friedman includes an 
excellent discussion of that sIstem As a paint of information, 
the author leaves readers with the idea thar the Torrens S i s -  
tem IS not 0111) nearlr dead, hut desenes  to he Interred; a 
hitter pill 10 smalloa for those a h o  h e l m e  that the present, 
almost uniiersal grantor-grantee system i s  designed solel) to 
keep title companies. title insurance companies and  title- 
searching attarnmi in business. 

I n  Chapter Four, the author discusses the la!, of marketable 
title in such a fashion as to he e a d x  understood by not onh 
the neophite real propert1 attornei,  hut also the larman xiho 
might he k s o l i e d  in the'con\eyahilng transamon Chapter 
SIX, like Chapter One on Contracts of Sale, could he more ap- 
propriateh described as a well annotated checklist of items to 
consider.  regardless of jurisdiction, i l h e n  drawing  u p  a 
moitgage or deed of trust. 

Chapters eight through eleven cover Settlement Issues. 
more u ideh  knoxin as "the closing." I t  is here that the legal 
assistance officer must go outside the book, as n o  mention is 
made of the Real Estate Settlement Procedures Act. which i s  
applicable to most residential real p r o p e m  transactions mrolv- 
ing servicemembers. T h e  failure of the iu thor  to include the 
RESPA and i t s  1975 amendments places these chapters iub- 
stantiallr behind the times Such an omission i s  underrtanda- 
hle if the author m e n d e d  the book to he used solel\ as a ref- 
erence for commercial real propert, t ransa~t~ons .  Hmre~er ,  ai 
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stated earlier. [he book has a cansiderablt nide, toius and 
failure to discuss thrse issues substantiall\ decrcaiei rhc xalue 
of the text to the aTerage practitioner. 

The  author has included an  index of forms. h hich is  realli 
an  index of forms and r l o u i ~ r ,  and a table of cases x\hich are 
quire helpful h useful 1001 for the legal aii i i ta~ice office, is 
Appendix B, Checklistfor B u y  T h e  checklist is i n  the form of 
a words and phrases list which covers areas to be included or 
considered in the contract of sale the mortgage or deed of 
trust. and in the inspertion of the propert! itself 

I n  sum,  rhis booh 1s useful and informarire to the real estate 
p r a i t ~ t ~ a n e r .  but i iould not be an  rhe 'high priorit) hst" of 
pragmatic treatises to be purchased bi the occa~ional pl-ac- 

- - \ l a p  F John LYagner 
tltloner. 
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