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T H E  E S L I S T M E N T  CONTRACT: A U N I F O R M  
A P P R O A C H *  

Captain Ddiid A Schlueter'" 

I. INTRODUCTION 
I ,  _____. d o  d e m n l y  w e a r  (or affirm) that  I iiill 

support and defend the Constitution of the Uniteri States  
against all enemies, foreign and domestic, that I will bear 
t rue  faith and allegiance to  the same; and that I will obey 
the arclers of the President of the United Stater and the 
orders of the officers appointed over me, according to 
regulations and the Uniform Code of Military Juence So 
help me God.' 

The enlistee completes the oath and  a Toice ptoudll- announces: 
"You're in the Army nom!" Despite the confidence with iihieh this 
announcement is made. the United States  Court of Xilitar> Appeals 
has, in a aeries of cast doubt on the ralidit? a i  huntlreilr 
of e n l i a r m e n t ~ . ~  Those opinions highiight the continuing legal prob- 
lems aurrouniling enlistments. There is B n 
but little uniformity. There are many jud 
opinions coier ing the topic, bu t  little s t a tu ton  guidance. 

he Judge a d i o c a f e  
1971, B a i l o r  Lari 
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The topic of enli%tmenti. arises o n h  such regulant) because the 
conceptual attributes of enlistment determine t h e  iubstance of the 
soldier-srate relationship. The nature, validity. ani1 consequences of 
the enlistment contract touch almost every facet of miiitary 
including such areas as court-martial jurisdiction, n g h t  t o  pa) 
charges. anti m i r e m e n t  benefits Paiticularly troublesome 
fact that the rules ahich determine t h e  ralidit? of ai enli 
contract in one area might be mapplicable in another are 

military courts' perspective of the enlistment are mar 

The mainstream of the . imenean judic ia l  system. ho\rei.ei. has 
shown an increasing tendency to label all legal relationship- a\ " C O D  
traetual." For bet ter  or i v o r ~ e .  the  soldier-state relationship has not 
been immune from this tendency t o  characterize ieiitionahms ar 
binding contracts. agreements. compacta, and covenant; 

T h a t  has prompted the difference in perspective'! There aye no 
standard ane\iers but three factor- seem :o lie a t  the r o o t  of the 
problem: 

a Lack of a conelie ani1 uniform ilefimtmr of the term 
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"enlistment." Does it create a cont~actual relationship 
or a status or both" Or neither? 

b. Diverse opinions aa t o  what rules 01' bodies of laa 
apply to the soldier-state relationship. 

c .  The role of public policy in  determining the validit) of 
the enlistment agreement and the resulting status.  

This article examines the diverse viei\s, the resulting problems, 
and the feasibilitj- of a uniform approach to enlistments The inquiry 
begins irith an historical anal! ais of the soldier-state relationship. 

11. HISTORICAL ROOTS OF THE 
SOLDIER-STATE RELATIOSSHIP 

The concept of the soldier-state relationship 
drane from centuilies of tradition. and although 
teristici ha re  changed through the years, the 
has remained unchanged The sovereign's p o a e r  to raise armed 
forces IS paramount and all citizens may be called upon to serve in 
those forces. 

Feudal armies a-ere raised by  lorr ls a h a  piedged their allegiance 
t o  the monarch for a ~ p e c ~ f i e d  period in return for lands, honors, 
and  reciprocal protection Subjects of the lard o n e d  allegiance only 
to him and performer1 militar? sen ices  for him. FVhen their apeci- 
fied period of service \ \ a b  completed they returned t o  thew farms 
a n i  families 

The feudal army model remained until the advent of what we 
might call international wars For example, in the Hundred Pears 
ITar. Charlea V of France hired a professional army of infanti.)., 
cai.air>-, and artillery. These banila of fighting men n.orked under a 
captain or colonel like workmen under a contractor They served in 
return for wages. and when the m o n q  ran out, the soldiers left 
their poits.' 

ional armies b e p n  with the reign 
ofessiunal armies which a w e  paid 
tly to him. He supplier1 them with 
loyalty from both officers and pri- 

r a t e  soldiers. The soldiers iiere recruited by enticing them n i th  a 
bounty, and their  service consisted largely of s tandmp ready to 
tight for the king.5 

The early British armies ranrd httle from the Fi.ei;ch model .  One 

F STERI THF C i r m h  ARMY 55 ,105:~ 
"I.' d' 56 
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writer suggests that the roots of the ime i i can  mihtar) tradition 
trace back t o  the .&size of dims  promulgated by King Henry II .#  
The joldier's pay and allegiance were linked directly t o  the reigning 
monarch. During periods of national stabiht), recruiting practices 
and teims of s en ice  remamed unchanged Hoe-ever, during permrls 
of unrest. the monarch w a d  at hbertv t o  imoress raerant-  into ~ e i x - ~  . . I  
ice and increase the punishments for misconduct.' 

I t  was this system of direct allegiance that erentual l i  found ita 
bray into the i i e u  umld Instead of rel)ing heavily on the profe5- 
sional arm?. the early American colonie- looked almost exclusivelv 
to  the militia, farmers and townspeople ready to rake up a m i .  
Hoaerer,  the militia proieil t o  be of limited value when their o ~ i n  

During the American Rerolutmn.  the colonial plan of ilepeniling 
n n  the reeulai. enlistees n a b  barel, aileouate in lieht of the  recruit^ 

him t o  propose t h e  unpopular concept of iompulrary *ervice.l" 
Thu;. br the  time of the Reroiutian Amencan armed force; iwre 

I 
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composed of a \-olunteer regular army augmented by conscripts and 
a strong militia. 

With some minor adjustments, this formula of a atanding army 
serving with a strong militia has prevailed Likewise, the American 
arm)- has been composed of those n h a  have volunteered their serv- 
ices and those who, through legislative process, have been mducted 
into service. Even a i t h  the suspension of conscription there con- 
tinues to be a clasi of soldier that  enters the Army to aroid what 
may be perceived as a less desirable alternative Despite the man- 
ner through ahieh the soldier enters the armed forces, the raldier- 
state relationship la 110 longer Indirect in nature (soldier-lord-king); 
but rather direct (soldier-state). Soldiers one allegiance directl?- to 
the state 

As t he  relationship between the  soldier and the s t a t e  has 
changed, so has the judicial and administrative treatment of that  
relationship. As the relationship has gained sophistication, new 
legal questions concerning pay, recruiting practices, and terms of 
service hare  ansen.  Defining the relationship and assessing the 
legal basis of the relationship hare not been easy tasks. Courts and 
administrative systems have struggled x i t h  the issue and ha re  in 
some cases reached directly opposite results. 

A. EARLY J r D I C I A L  VIEW'S 
OF THE E.\ZIST.MEST 

The earl! enlistment cases generally dealt with t w o  yecurring 
problem areas: the nature of the enlistment contract and the effect 
of statutory and regulatory contrala on its execution. L k i t e d  Stotrs  

Cattingham had immigrated from Ireland a n d  after reenlisting in 
the Arm?.  claimed to be an alien. ,not having taken any steps to 
become a naturalized citizen. The statute which set  forth the qual- 
ifications for enlistment spoke i n  term? of enlistment of "citi- 
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Zen5 " ' j  The Supreme Court of Virginia rejected the soldier i ar-  
guments that the s ta tute  prahibi 
an! such enlistment irould be unl 
t ract .  the  en lk tmmt  war void b 
ingredient of mutuality The eou 
could either enforce the soldier'. agreement lor contract) to sei., e or 
summanly release him from his obligation. with or iiithout c a u w  
The aoldier heid no such advantage. Despite thi* lack of mutualit?. 
the enlirtment could not be v o ~ l e i i .  because contracts of enlistment 
~ o u l t l  not be t reated as typical contrmts .  

The quahficatianr of age. height. and citizenship aere .  a i c o i i l m ~  
t o  the court, intended for the protectmn of the If the 
recruit were a minor, he b ias  protected from yo 
judgment by the requirement that he obtain COIIE 
The court a sumei l  that  an adult recrmt u a u l i l  b 
abiht j ,  and, if he enlisted, he nauld be guilt! of either baud ui' 
collusion with the recruiter. Although ei ther  
puniShed, it was the  government's pierogatire :o 
idate the e n l ~ a t m e n t . ~ ~  

ernment 'auld i lal le  
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direherre of hir duties* I s  

Thia construction af the Statute was ''in the true spirit of the law: 
while the opposite would open the door  wirlei) to the vilest frauds 
upon the public Cotfixgha,ii did not stand alone: h o w  
ever, it provided a good summarization of the concepts employed by 
early American courts in dealing with enlistment problems." 

Equally troublesome to the courts was the problem of determin- 
ing the validit? af minority enlistments. The presence of minors in 
the armed services was commonplace, and to complicate matters,  
the age requirements fluctuated ivith the alternating states of war 
and mace Three %ears after deeidine that an alien could be en- 
listed, despite cangrraaional language to the contrary, the Supreme 
Court of Virginia in L'zifad Stntes  i. Blnkeney'B once again dealt 
with the enlistment This time it turned i ts  attention to the enlist- 
nieiit of a minor. 

Blakeney. who was between the ages of nineteen and tnen ty  
years, had enlisted with a company of Virginia volunteers and i i a e  
subsequently mustered into service with the United States when 
the war v i t h  Mexico began. The .4ct of March 1801,18 which had 
fixed the peacetime establishment of the United States Arm?,  re- 
quired enlistees between the ages of eighteen and taent! years t o  
obtain the consent of their  parents 80 consent had been given in 
this case. A t  the time of the enlistment, however, Congress. by the 
Act of 1816,20 had authorized the President to cal l  up to 50,000 rol- 
unteere without stating an? qualifications concerning the age of the 
troops. Blakenq was among those answering the call. The  treat^ 
ment of the problem by the majority and dissenting opinions reveals 
a grea t  deal about t he  prevail ing philosophies concerning the  
soldier-state relationship (rpecificallg. the enlistment) in the first 
half of the nineteenth centur3- 

7 
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The majorit? opimon reluctantly iecogmzerl the  soldier-state rela- 
tionship as contractual z L  and stressed that  the requirement of ion-  
sent found in the Act of 1802 must be interpreted in  light of a nation 
at ~ a r .  

minor to serve the  State  \vas binding "whenever .uch an agreement 
is not positively forbidden by the State." 23 

The dissenting opinion maintained that the public Ian should not 
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The dissent's rationale for  considering the minority enliatment in- 
valid w m  this: In  the absence of eongressional action. the courts 
should look to the state or municipal l a w  of the location of the for- 
mation of the enlistment contract. Becauae the Act of 184G calling 
for the volunteers was silent as to the capacity to contract, and be- 
cause the Cammonaealth of Virginia had not acted specfm.lly on 
the c a p a c q  of minors to enlist, the Act of 1802 controlled There- 
fore, parental consent should have been obtained.25 

The majority and dissenting opinions in Blokeney reflect the con- 
flietmg view of the two schools of thought concerning the nature of 
the enlistment agreement. The one school proposed that the eniist- 
ment was a emt rac t  but that  in times of national need the capacity 
to enter the contract should be liberally expanded whether specif- 
ieall) so stated by Congress or not. Stated another ~ v a y  "A man old 
enough to die for hie country is o l d  enough to ierve it." Is The oppo- 
site view was that unless Congress had specifically acted in this 
area, the municipal law of contraeta applied. The capacit) to eon- 
tract should not be loosely interpreted. 

A revieii of the early judicial pasture toward the enlistment re- 
veals the beginning of two common threads. First, the power of the 
sovereign to raise and support armies is paramount. The nature of 
the relationship and the procedures for entering into it may change, 
but the poirer to  e i ther  ask for or demand the service of the  
citizenry is ever present.  Second, the courts have traditionally 
treated the enlistment as a contract, the terms of vhieh a re  to be 
examined in the light of the sovereign's ability to raise an arm) and 
determine the criteria for service in that army. Public law must be 
considered in interpreting the criteria. These common threads ha re  
taken some interesting and sometimes beuildering turns In doing 
so, they ha re  provided the base for the numerous and diverse cases 
to fOIlOi~. 

111. THE SCPREME COURT ASD ENLISTlfENTS 
In the last half of the 1800s the federal judiciar? began dealing 

seiiri at a a  
*.Id at  406 In a ~ o r . ~ m l c g  opli.ion. Justice Brooke rejected the application of 

9 
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more anti more a i t h  enlistments and related ISFUBS such as defining 
the nature of the enlistment anti effect, if an!. of rhe enlistment 
oath. The opposing v i e a s  of the majority and dissenting judge: 111 

Criited State5 Binkenet, noted I" the preceiling section were typi- 
cally reflected in later federal apinioni. In  1890, the United States  
Supreme Court atidressed the issue. 

A K'vTITED STATES u .  GRIMLEY 27 

On Februar)  18, 1888. John Gnmley.  age fort) jears ,  appeared at 
g rendezvous in Boston, represented himself to  be  

ht years old. and indicated an mterest  in joining the 
took a physical ekammation, sicnetl the requisite oath 

and received an issue of clothing He went 
was later convicted of desertion. Khiie eo 
irrit of habeas corpus in a Xaeeachuaett 
that  his enlistment x.as w i d ,  and that  the court-martial had been 
airhout  juriarhction to tr! him. The basis for this contention was 
that the enlistment s ta tute  required recruits to  be "between the 
ages of sixteen and thir ty~five pears, at the time of their eniist- 
ment " 28  Both the cliatnct and circuit courts agreed a i t h  Grimley 
and heid that he was not amenable to court-martial jurisdiction be- 
cause his enlistment ivas void. 

Before the Supreme Court, both parties 
enlistment cases rendered by both stare a 
t h rus t  of the gmernmen t ' s  argument  
agreement \tias campiererl at the taking of the oath, and because the 
statutory restrictions were for the benefit of the Government, the 
contract was voidable only by the Government The laiiyers for 
Grimley relied on a line of cases which had ruled that  eniistmenta of 
minors were w i d  because the statutory language was c lea r l )  pro- 
hihitire so In  adrlitmn. t h e y  argued that  the v r a c e e d n w  at  the 

pha-urr 

10 

13: ? i a: lii 



19771 THE ESLISTIEKT CONTRACT 

rendezvous d id  not constitute a valid enlistment. 
The Court rejected Grimley's arguments and held that an enlist- 

ment had taken place and that  the enlistment i i s s  voidable only at 
the instance of the Government for uhoae benefit the s ta tute  had 
been rirafted. Because there  was no inherent vice in a forty-year old 
recmit serving hi% countr? ,  the Court felt that  public policy ~voulcl 
not lustif, se t t ine the enlistment aside. Deaiine with the iumdic- 

I "  i 

tionai question, the Court  in G,i.,ileii utilized language which 
characterized the enlistment as a matter  of contractual relation.31 
Houerer,  the Court eontmued: 

Although this language 15 found in many subsequent cases dealing 
u i t h  enlistments, an often overlooked portion of the opinion dealt 
with the issue of the pubhe good. There were repeated references to 

11 
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GrimleF'r misrepresentation and the government's reliance 011 that  
falsehood. 

Implicit in the decision is the common thread revealed earlier in 
L'wied States &.  Cotiiiigkniii and Vnded States L' Elake i iey  Be- 
cause the Government poasesser the ultimate power to require the 
service of nil persons, the s ta tutes  regulating the qualifications of 
the recruits are for the convenience of the Government 

~f I S  R m ~ t r e r  uhmh 

B.  MORRISSEY c. PERRY 34 

The same day G n m l e y  was decided, Justice Breaer.  again w i t -  
ing for the Supreme Court, dealt with the problem of minority en- 
Iistment3. In . I I ~ m s s e ~ ,  a rerenteen-year-old enlisted in the .army 
without his mother's consent. At the time of his enlistment the 

m age was sixteen. and because he v a s  under 
of age parental consent B R S  required When he 

that  he \ \as twenty-one years and five months old. 
lothing issue and served for apprournatel> three 

\reeks before deserting. After a n  absence of f n e  and one-half years 
he reappeared arid demanded hie discharge on  the ground that he 
had enhnted as a minor. 

The Court ruled that  Marrisie) was not only a d e  fac to  soldier 
but a de  i v i ' e  soldier as well. Congress. the Court went on t o  say.  
can ret the age at  which an "infant" can  be corn 
either military or civil acts: the requirement of co 
benefit of the parents alone.35 Citing its opinio 
Court stated that an enlistment was not onlr  a contract but also a 

12 
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change of Status Therefore, it was not voidable by a minor as if i t  
were an ordinary contract.36 

What is the significance of these two cases? In arguing their re- 
spective positions, both sides presented to the Supreme Court a 
comprehensive list of existing authorities on the subject of enlist- 
ments. I t  f o l l o w  that G ~ i m l e y  and Moriissey ~ e r v e  as both the 
capstone of the law of enlistments before 1890 and as the cor- 
nerstone for the body of law which followed. 

IV. FEDERAL DISTRICT A S D  CIRCUIT COURTS' 

Following the rationale in the Supreme Court 's  opinions, the 
lower federal court8 ha re  generally applied contract law princi- 
plea when deciding enlistment questions. Where the validity of the 
enlistment contract id  in  question, the cases before the federal 
courts fall into three categories: 

COSSIDERATION OF ENLISTMESTS 

a. Those eases where the servicemember has enlisted in 
violation of one or more &tutor> provisions 

b. Those cases where the servicemember's enlistment is 
riolative of a service regulation. 

e .  Those casea ,There, during the course of the enlist- 
ment,  an alleged breach (by either party1 has occurred 

The soldier may be raising the invalidit) of hie enlistment contract 
to aroid the jurisdiction of a ~ o u r t - m a r t i a l , ~ ~  or he may simply be 

13 
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attempting t o  d%oitl fuurthet E I ~ ~ C B  uiirlei the  agieeiuent The ulti- 
mate question, though, centers on the nature and b a  
relationship between the L‘nited States gmernmem 
ciier.40 

A EFFECT OF STATVTORY COSTROLS 
With some exceptions, the statutoi’r qualification; for entering 

the armed force; hare changed l i t t l e .  In est 
service, the  Congress has determined v h o  ma) 
tual relationship s i t h  the Goieinment  What 
tract i s  formed in contravention of a statute 
c a p a e q  of one of the parties t o  enter into the contract? The out- 
come depends upon \ \hat  is being restricted and  far nha re  betiefit 
the rest?iction has been drafted 

The statutor) restriction most frequent!? c o n ~ ~ l e r e r l  ilealr with 
mmorit) enlistments.?’ .ilmast all federal authorities no\$ agree 
tha t  if a t n i m  en l is ts  under the m i n i m ~ m  Etatutor? age the eoi.tract 
1s void 43 Although the  military courts ha\e  decided the issue,44 the 
federal judiciar) has not specificall>- dererminerl whether w c h  a 
contract ever  becomes a raidable or a valid enli;tment afte 
minor reaches the  minimum age. Likewise, the federal courts 
not  decided whether a minor under the minimum statutory ag 
commits a crime is nonetheless amenable t o  co  
t m  Earl? federal decisions indicate tha t  eve1 
(such a i  enlistment without the required parental consent1 which 

14 
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render an enlistment illegal are moot after the soldier has a m -  
mitred a crime. W'hether con tempomy federal courts i d 1  maintain 
that  position is questionable 

The G i t m l e y  rationale was reiterated in  a serles of cases arising 
when soldier.; claimed that  their enlistments, entered into iihile 
they were pending induction, uere v o i d  The contiolling ~ t a t u t e . ' ~  
the courts declared, u a s  intended far the benefit of the Gorernment 
(the Selective Service boards1 and not for the potential Inductee." 
S t a tu to r )  res t r ic t ions concernmg alienage,4g mental compe- 
tency 50  and criminal records should also be considered for the bene- 
fit of the Government absent some showing that  there  is some inhe- 
rent  eril in the contractual relatmnzhip. 

Therefore, etatutor) violations in  forming the enlistment contract 
do not  always render the contract rolil-at least in the eyes of the 
federal courts." In  >most cases they are voidable at  the instance of 

46 60 L' 5 C app i 461:<13 11970). a h x h  a l a t e ?  " I h l o  perlon shal! be aoeepreil for 
enlm!neni after he he! received o l d e ~ s  t o  report for inducr!ol ' 
"Tu,aorIh ,. Froehlke. 149 F.2~1 7% , l i t  Clr 19711, S t o k u m ,  l larner 360 F 
SUPP 361 (C D Csl 19731 But \ I a a r e  I D;ls,la. 333 F Supp 928 $6 M a s s  
1971) Sei a l a 0  Ahifmore u T a m  331 F Supp 1369 ID Neb 1971) 

15 



MILITARY LAW REVIEW [VOL. 17 

the Government; in mm minority eases they are voidable at the 
instance of the minor's parents or guardian 

B .  EFFECT OF REGCLATORY COSTROLS 
If a soldier cannot convince a federal coui t that  his enlistment 

contract is invalid on s t ab to r>  grounds, he can advance the argu- 
ment that  in the process of entering into the contract a military 
regulation was \mlated. Despite the oft-cited rule that  the Govern- 
ment is required to follow its own  regulation^.^^ not every regula- 
tory rialatian wi l l  entitle the soldier to  the relief he requests-. If the 
servicemember has auffered no p~e jud ice ,~ '  If the regulation i~ not 
for his benefit.j ' or if it appears that  he has acted in bad faith,s6 the 
federal courts generally will rule that  a violation of the regulation 
does not entitle him to relief. 
.in example of the courts' interpretation of regulatory controls is 

found in Jolii,so,i r Chofeee j' Johnson (already on active riuti.1 had 

16 
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signed a two-year exteiisioii agreement i r i th  the Xavy irhereby he 
irauld receive special training in a nuclear program. Contrary to 
iiaval requirements, Johnson's agreement w a g  sworn t o  before a 
warrant officer.s8 Rejecting the argument. and the lower court's 
holding. that execution of the agreement had t o  comport with the 
regulations, the court found that  a "formal defect" should not  defeat 
an otherwise valid agreement.ss The court continued: 

17 
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c t e r l  01  invaluntarilv activatrrl g 2  Th 
d u n t a r m e d h a s  been found lacking 83 a 
efect has invalidated the government's at 

the induction s ta tute  or the reserve agreement 

C. BREACH OF C O X T R A C T  

18 
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exercise b> Congress of positive paramount sovereign ~ O W E ~ S . ' '  

gn poners" in this case v e i e  the congreaaional Q ~ P  

of contract argument is usually raised nhere the s e n -  
icemember alleges that  his enlistment options were not fulfilled. 
Illustrative of the trend of the federal courts in  this area is Bemis  L' 

W / m / m  The petitioner, Bemis. sought a discharge from the Ma- 
rine Corps on the grounds of false representations and breach of 

nlisteti after being guaranteed a military occupa- 
OS) in  electronics. He *as, in  the izords of the 
s of completing his military obligation and being 

discovered and Bemia a a s  assigned to a school for training in the 

sence of supervening statute,  1s governed b) general principles of 
contract ]ail. land1 a aa r tv  induced bi. fraud or  mistake to enter into - - .  . 
a mit rac t  mal rescind that contract . :' " Vsmg lepeated con- 
tractual refewnces such as "contractual obligations" and 'benefit of 
bargain," the c o u n  ruled that  B e m ~  a a s  in fact receiving what he 
hail bargained for. Because time %\ai: not  of the essence in receiving 
the guaranteed training. there \<as no material bieaeh of contract l2 

?tared 
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A material breach of Contract was found in A'orak z Rui, isfe/d 
Norak enlisted in the Xavy in December 1974 for a period of four 
years and shortly thereafter executed a two-year extension contract 
for the purpose of attaining eligihil 
mg Program. During a preparator) 
experienced "scholastic difficulties 
program. R'hen he h a s  subserjuentlg assigned to a clerical position 
he  requested a discharge from the Sax)  His request B R S  rlemed. 

In  granting the servicemember's petition for a writ of habeas ear- 
pus, the cauit noted that  Kmak had entered into both the original 
enliatmenr contract and the extension agreement because of the op- 
portunity far advanced training." By not providing the promised 
training, the Xavr. according to the court, had materially breached 
not onl) the extension agreement but also the original enlistment 
aereement . ' j  The court  fur ther  n o t e d  tha t  the K a y ,  had not 

20 
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adequately informed Sovak  of the rigorous program requirements. 
No mention was made of any possible justification for the "breach" 
by the G a ~ e r n m e n t . ' ~  

Relief under contract principles u a s  also granted to the s e n -  
o/i ii Lrnited States In Larioimif  t he  

petitioner enlisted in June 1969 for a period of four years In  July 
1969 he executed an agreement to extend his period of service by 
two years for the purpose of serving in a critical military skill and in 
consideration of the "pay, alionancee, and benefits which will acerue 
. . . during the continuance of [his] service." 

When Larionoff signed the extension agreement the Government 
was offering variable reenlistment bonuses (VRB'r) '* which he 
would receive upon the commencement of the extended period of 
service. H G W W ~ ,  in July 1972 (while he was still serving under his 
original four-year enlistment) the Kavy discontinued the payment of 
VRB's for the critical military skill in which Larimoff i i a s  qualified. 
When he commenced his t no -?ea r  extension of service, he was paid 
the Replar  Reenlistment Bonus. 

Larionoff vas joined by other servicemembers in a class action 
suit brought under the Tucker Act to recover amounts allegedly 
due under the VRB's. The federal district court granted relief and 
declared that  If the servicemembera were bound to the reenlistment 
contracts from the time of their execution, then mutuality of agree- 
ment required that  the Government also be bound by its promise to  
pay the bonuses. The court noted that  the language of the contract 
must be considered in light of the situation and relationship of the 
parties, the circumstance8 surrounding them at  the time of the con. 
t ract ,  the nature of the subject matter ,  and the purpose of the can- 
t ract .  Here. because the  servicemembers had relied upon the in- 

r f o r r s l  nuclear rrarnmg. perranne1 must LO":lnYal 
m h f a r )  perfoimanae and denani*!nfe :he a c a d e m r  patenfisl  

21 
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ducement of the bonus and becau,e t h e  Government had r ewi red  
the bargaineii~fm revvices f m m  the enli.-tee;. the Goiernment w a s  

euenaian c o n t i a m  m cunsirleration of amonp other  things. t h e  
VRB. The court further n o t e d  

Continuing. t h e  court held :hat wrvicemember; who hail Zignerl 
them ei teni ion agreements pnor  t o  congressional termination of the 
VRB'a in 1974 were also entitled to their bonuier .  

The Supreme Court, 111 a five-to-four iieci;ion. affirmed the circuit 
court's decision Hoii-ever. the  Court baaed Its r l e r i i m  o n  COLI- 
presbianal cont ro l  ovei militar! pa! and  rlid not t reat  the  der^^ 
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icemembers' elaims as contractual.88 Justice Brennan, nr i t ing for 
the majority, reviewed the legislative history of the VRB's  and con- 
cluded 

Conserjuentl), Larionoff ani1 the members of his class were enti- 
tled to bonuses computer! a t  the level in effect when the? agreed to  
extend their enlistments Likewise, those i iho had agreed to. but 
had not aetuall? commeiicet! their periods of e l tended service prior 
t o  coneressional termination of the VRB'r  in 19i4 a w e  entitled t o  

affect the rights of wriicemembera n h a  had prenaubl i  extended 
their 

La,.io,iolf r l oea  reinforce the line of cases n h i c h  hare t reated 

23 
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ar? benefits as questioni of s ta tute  and  
houlil therefore be limited t o  its facrr 
as a rejection of the g rowng  bod) of 

-state relatimahip a i  a matter  of con-  
t ract .  

D. SC.1.lMARY 

has been suggestdB" 

T' THE MILITARY PERSPECTIVE 
THE EXLISTRIEKT 

IS PRIIIARILB .1 CH4NGE OF STATUS 
\Vhile at  firat blush there a,ould not seem t o  be a n r  variance. 

there  a i e  important distinctions in the approaches taken by the fe& 
era1 courts and the military judicial system. As noted i n  the preceil~ 
~ n g  section, the federal courts generally utilize principles of contract 
lax i ihen determining the validity of an  enlistinen! agreement The 
mil i taq courts do not.$' However, the administratire opinions rend- 
ered by the Army's Judge Advocate General do indicate some 

UI >.e11 spare. can.r.tuuor 
s* For purparer of this  article. :t.e t e r m  
u-ecl .D 4 w y r a : e  The Judge i n i o e a f e  Gereral  of the A m \  

21 
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application of contract principles. The distinctions in the pajitione of 
the military courts, the Office of The Judge Adtocate General. and 
the federal courts hare  not alivaya been 50 clear. 

A .  THE MILITARY A S D  F E D E R A L  
PERSPECTIVES-  

O X E  AYD T H E  S A V E  
Because early courts-martial a w e  ,not subject to  judicial r e n e w  

within the military,s3 there is ,io earl) militar? j u d i m l  position on 
the  question of enlistments However, military treatises and 
opinions by the  Office of The Judge .idvacate General of the  Army 
provide a rich source of material which reveal the earl> military 
approaches to enlistments. 

The treatises are instructive. Colonel IVinthwp's coverage of the  
area seems thorough and closely linked to the  federal perapectire 
Who influenced whom 1s not clear.gs One thing i s  clear: until the 
middle of the  twentieth century the militar) departments coneid- 
ered enlistment contracts t o  be personal aeriice contract?. The en- 
listment contract was peculiar, but It was nonetheless a contract t o  
be Interpreted by application of eontract l a a .  

The early military position wi comparable to that taken b) the 
Supreme Court and lower federal courts when faced a i t h  an irregu- 
lar enlistment. Draoing heavilb- from both state and federal deci- 
sions, the militar) n r i t e r s  and the Arm>'$ Judge Advocate General 
folloned those decision? a l m m  t o  the letter: 

a. Statutory requilements for the  benefit of the  
Government and a statutorily defective enlistment was 
voidable. not void, unless the  enlistee was without 
legal capacit.! to contract by reason of intoxication. in- 
sanity or youth.se 

b. Contrarention of mhtar>-  regulations d id  not per re af- 
fect the  rahility of the contract. The contract oould be 
vnirlahlp 97 . .  . 
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ce a contract was entered into. a breach b \  the en- 
ee  oou l r i  nor automatical ly  void the  
enise ,  the Executive could nor matenall 

terms of the contract authorized b j  Congre 
These general principles varied little until the por 
!ears o h e n  Congress. in  reorgamzmg the militar) judicial system. 
created an appellate judicial tribunal to ievieii courts-martial s4 

THE F E D E R A L  V I E W  A S D  T H E  .WILITARY B .  
V I E W  A PARTI.VG OF THE WAYS 

come the court noted 
i n  imecnent  ' 0  P 

26 
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of changing h .  . . . 
,,.en: 2"s 

. .  . ... I . 

ed. t he  Cawr  o f 1 1  

27 
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tend to become obscured Under such  a ''slat"'.'  anal!^^^, if t h e  
s t a tu toq  and regulator\ requirements are not met ,  the enlistment 
m a )  be ruled inraliil because the Gorernment has faded to  follon Its 

ni thin two major area 
the  enlistment contract byas e x e ~  

cuted in contravention of s ta tutes  or militarb regula- 
tions, and 

b .  Those cases a h e r e  a "breach" (by either par ty)  of the 
enlistment eontract ha2 taken place 

C. E.LZIST.1lEYTS VIOLATIXG STATCTES  
OR REG CLA T l O S S  

Most statutory irregulnrities are found in the categorx of minority 
enlibtmeii[s.'08 In cases where the validity of a rnlnant i  e n h t m e r l t  
has been raised. the militaq courts and The Judge Advocate Gen- 
eral have followed the Blanton rationale that  Congress has promul- 
gated the standards for changing s ta tus  from civilian to 
By looking eielusirely at  the s ta tutory formalit ies required to  
change an individual's s ta tus .  the courts and The 
General have not given ailequate attention to W o  

28 
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on the fact that  Congress had authorized sixteen-year olds t o  "con- 
tract" with the militar>.l10 

In L'xiled Stales u Rabsm the accused was a Canadian who 
had frraduientiy represented himself t o  he a United States  citizen 
\\hen he eniisted The Army Board af Revien rejected the defense 
argument that  the accused had been incompetent to  enlist because 
he i \ a ~  not a citizen as required b) the s ta tute .  According to the 

on was presumed t o  he competent to enlist; therefore, 
rationale did not appi! and the accused \vas suhject to 

I jurisdiction. In  i ts  holding the hoard recognized that  
in the past ,  Congress had permitted enlistment of a limited number 
of aliens under specific conditions."2 

S ta tu toq  language prohibiting eniiatment of persons who are in- 
toxicated was not seen as a disability in Ciiiled States L' J u -  
l i a ~  \$-hen confronted with arguments that  the enlistment was 

29 
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The rationale for sustaining jurisdiction iested on  the polic> that 
once d soldier coinmits a crime the validit? of his enlistment cannot 
be used as a bar to 
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sure enforcement" of such Because the regalatiow in 

The m u t t  optimistically added that  i t s  ha l rhng  i w ~ l d  h a r e  t h e  
''sa1utai.y effect of encouraging recruiters to observe applicable re- 

32 
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cruiting regulations while also assisting the armed forces in their 
drive to eliminate fraudulent recruitiny practices ' I  12e 

The Rasso rationale was galvanized in Ctitled Stales u Little I z 7  

where the recruiter, after having been told that the recruit v a s  11- 
literate. allegedly assisted him on his second Armed Forces Qualifi- 
cations Test by explaining the meaning of some of the words This 
technical according to the court, succeeded in destroy- 
ing the only vehicle available t o  determine literacy. one of the "es- 
aential prerequisites for enlistment." ls8 

The long range effect of these cases is not clear.130 The Court of 

33 
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summary separation of a senicemember who claims to ha re  fraudu- 
lentl! enliateri with recruiter connivance.13s If in fact the enlistment 
i s  determined to be void. the individual ii released uithout  a dis- 
charge and the appropriate pe r~onne l  forms are completed to  ihoiv 
''no deri,Ce " 1 3 R  

D. 
Although the military courts and The Judge Advocate General 

consider the enlistment t o  be p arily a question o f  status n h e n  
ieiiening the baas  of court-ma I jurisdiction, The .Judge Advo-  
cate General doe? coneider the enlistment t o  ha re  the "attributes of 
the contract" when determining whether there  has been a breach of 
the enlistment apreement llisconrluct b i  the soldier can  be corn- 
paierl t o  a bleach o f  contract because the  rolilier ha, imulierlli 

BREACH OF T H E  ESLIST. I IEST COSTRACT 



MILITARY LAW REVIE\!' [VOL. 77 

agreed t o  serve in aecorrlanee i i i th  zeiriee regulations If he fa 
do 30. the Government in its tliieretioii ma)  dirrharpe him or 

. . . , . " P  19 . . . . . . . . . . 
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provide that  servicemembers who enlist for special units or assign- 
ments may be deployed u i t h  those u 1 1 1 t s . ~ ~ ~  Once undertaken, ac- 
tions t o  discharge the servicemembei for misconduct or because the 
Government haa breached its "commitment" must be in compliance 
with due process protections either expressed or implied in the per- 

If the servicemember feels that  he has not received all that  was 
promised him, he may imt use the government's shortcomings aa a 
defense to any misconduct or self-help actions."' His Yemedy lies in 
either seeking a discharge within military channels or  testing the 

3 of a habeas corpus proceed- 
on is sound. regulations require 

tlnent reguiationa.146 

E .  SC.II.llARL' 
The difference in the militar? and federal perspective 

explained by simply recognizing that  each body focuses o 
facets of the enlistment. The contemporary federal cour 
contractual (civil) aspects such as prom~aed assignments, schooling, 
and pay. Contemporary military courts focus on the resulting mili- 
tary statu8 for the purpose of determining coui.t-mai.tia1 jurisdiction 
(criminal aspects) Such an explanation ia onl? superficial The dia- 
tinetiona between the two  p e r s p e c n r e s  i.un deeper:  t hey  are 
grounded on divergent v i eas  of the very nature of the soldier-atate 
relationship. The federal courts view the  relationship largely as a 
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A. T H E  SOLDIER-STATE RELATIOSSHIP:  
W H A T  I S  I T ?  

In  I'raited States u Sta,i i iaid Oil Co I S 5  the court cliscusred the 
roldier-state relationshia in the context of a mit brought b r  the - "  
Government to  recoier costs expended in treating a soldier negli- 
gently injured by the defendant. The court recognized the unique 
nature of the relationship but hesitated to label it as a master- 
servant or  ernployer-emplo>ee relationship. Instead. the court  
n e i ~ e d  the Government obligations toaa i i l  a soldier as "more legis- 
latire than contractual": 

39 
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t o  the confusion is the fact that  there i 
I arirers over the adviiabilit) of labelin 
nuactual ,  011 quasi-eontiactual.l'Y And there are those 
ociety ad a movement of relatronships from status to  can-  
hile other? specifically ,e ject  t ha t  position I S l  Recent 

domest ic  jud ic ia l  pasture s e e m  to  favor t h e  consitleration of most 
legal ielatmnship- a i  contractual or a t  lea.-[ quasi-contractual  
T h e r e  does the lepal relatmnshiii \<e knoa as the "eiilistment" fit 
dntl hoa ahoold It be treated' Theae aueations are met a i t h  mixed 
mil conflicting response.-. Some r e s o l u t ~ o ~  of the conflicts mav lie in  
a u n i f o w  or standeril approach to  t i l e  problem 

40 
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rete eares Such rules m I f  

One method of dealing with broad principles or general rules is t o  
establish a common or uniform approach ahich employs those gen- 
eral rules. The term "uniform approach' is used to describe a stand- 
ard application of criteria for measuring the ralidity and effect of 
any enlistment contract. In  other words. the uniform approach 1s an 
at tempt  t o  establish a definite methodology for solving enlistment 
p rob lem 

Any common approach vould require consideration of the three 
factors which have contributed to  the needless diversity: 

a. The lack of a common definition of the term "enlist- 
ment." The term is used Interchangeably to refer to 
the act of becoming a soldier as h e l l  a, t o  the com- 
pleted act or status. 

b. Diverse opinions as to what rules or bodies of l a w  gov- 
ern the soldier-state relationship knoan  as the "en- 
listment." 

c The role of public policy in determining the r~di t l i ty  of 
the "enlistment." 

e \er .  its meaning 1s unclear and problems arise when the term "en- 
liatment.' through judicial or adminis t ra tne actions, takes  on di- 
verse meanings. For example. it should not be used t o  describe the 
soldier-state relationship established b? induction. 

Some of the rlefinitional inconsistencies can be attributed to  the 

11 
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agreement often approximates a personal service COntrdCt The 
nature of the agreement has prompted a t  least one federal judge t o  
say that  not onli is it a contract, but principles of equity require 
that  some degiee of mutuality ia'requred even in a military enlist- 
"lent contract '69 

I t  is the requirement of mutuality. 01- ra ther  the lack of i t ,  ahich 
renders the enlistment contract unique. H o w r e r ,  the enlistment 
agreement does not appear so one-sided u i th  the advent of enli 
meiit options, increased pa) and benefits. and the federal c o w  

e of reviewing military status b> habeas corpus.170 If a defect 
in the e\ecution of the agreement of s e i v ~ c e ,  the agreement 

till become binding by virtue of the parties' conduct. An im- 
plied contract ma) result.17L In enher  case, the  civilian acquires the 
s ta tus  of a soldier. 

The soldier's "s ta tm" may be compared Rith the common lau po- 
sition of public officers. They were considered to  possess i ihat  has 
been characterized as "compulsory" status. Once they accepted the 
responsibilities of their  offices, they a e r e  subject to  mandamus 
until their  resignations i ~ e r e  accepted. The rationale for such a 
binding s ta tus  was based on the vieo that  the public should not suf- 
fer from the lack of public bewants  l r 2  That  reasoning anA the 

. . .  
iinrrr Broar .  4 F Cas 323 IC C D C 1830) ( i o  
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&im/e$ rationale. u h i c h  foibacle the soldier from casting off his 
militar) s ta tus .  seem to be of the same fabric 

The terms "contiact" and "itatur" not being imonsistent firr ilefi- 

A n y  common defini t ion Fhould i n c l u d e  considerat ion of both 
elements-contract anil status. To ignore the importance of "status" 
reiegates the enlistment agreement to B mere contract. To ignore 
the contractual element encourages a rigid and formulaic approach 
to the problem and elevates form orer substance 

2 

The  proposed common defini t ion recognizer  t he  voluntary 
saldier-&te relationship as being primarili contractual 111 na- 
t ~ r e . " ~  Piinciples of contract I an  should be emculteil first in de- 
termining (1) the raliilitg of the enlistment contract at it' inception 
and (2) the  rights of the parties under the e 
ewnple .  contract l a x  should be applied if 
jurisdiction of a court-maitial or If a purel) 
nation l i  requ1reri 

Rather than appl)ing the law of contracts of the place of exeeu 
tion of the enlistment contract, the approach should instead be f d  
era1 in charactel-looking to sources such as fedem1 case laa or the 
Rratnte,,8c,i/ o f  Co,if,.ncts li4 Pertinent s ta tutes  anil regulation. 

Applieofioii 01 Ge, ,er .n /  Pnireiplei of Co 
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should be considered aa indications of congressional and executive 
intent to declare persons eligible t o  enter  into the enlistment con- 
t ract .  As such, the>- must be considered t o  be for the benefit of the 
Government unleaa ~pecifically stated otherwise. Likewise, enlist- 
ment regulations should he considered procedural or directory in 
nature and should not invalidate an otherwise valid enlistment if not 
strictly followed. Unless specifically s ta ted otherwise, they too 
should he presumed to  be for the benefit only of the Government."E 

A great  deal of inconeietenc? and Inequity would be precluded by 
restricting the concept of "roid" The concept con- 
notes the complete absence of any iegai relations when in fact a 
sewicemember  m a y  h a r e  obtained "s ta tus"  as a soldier  not-  
withstanding defect? in the enlistment ~ o n t r a c t . ' ~ '  I t  would be 
much simpler to  label enlistment contracts e i ther  "voidable" or 
"val id"  That P o d d  more closeli comport with prevailing principles 
of eontract Questions of the validity of enlistment contracts 
entered into by miiiorrL and insane persons present special problems. 
They may he dealt with in a number of ivaye. First, they may can- 
tinue to be considered void, a i t h  no legal force and effect for  either 
civil or criminal aspects Aternanrely,  they could he viewed as 
roidabie at the option of the Government for cit-il and/or criminal 
pUrpo;eF."s 

cruit  l ies  in i h r  fael  !hat-oith a && of imgina-ion and i I i i t l e  logic. ar~.\  
requirement could be e u n s t i u e d  t o  ~e for the beneiir of t h e  i e c r u ~ t  To avoid t h e  
orob.em Derhaos the Government should r l r a s f i r a l l i  rimolih .he reeularon re. 
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Hisroiically, these t w o  categories h a w  received special t reatment  
because the? both i-axe questions concerning "competence" to enter  
into contractual If an indiiiilual 1s of age and of munil 
mind .  then failure to meet qualifications (suchas citiz 
aenee of feiony convictions) should render the contrac 
The came shoiilrl hold [rue for sm1181 regularor) quai 

"competence" only dilute. and coniuses rhe vsue  Characterizing 
such contracts a; raidable" ~r.oulrl allov t h e  Goremmen! the i i e c e s ~  
- ility to leiease unqualified soldiers and pemnt  personnel t o  

ome of t h e  inequities ahich result fsom iummaril! rlcclaring 
periods of prior aervice to be r o d  Although t h e  enlistment agree- 
inent may be defecrire, t h e  resulting bervice ic often honorable and 
rendered in pood faith. 

coniider all i ta tutary and regulatory q"alificat~ans as 
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rliriduai agrees to aerie  as a soldier he mas exercise one of severdl 
enlistment options.184 He can e x p e c t  that  t he  Goiernment  v i i i  
stand behind its promises of special training or assignments.185 He 
can expect that  his constitutional rights ail1 not be iliaregarded anti 
he uiil d i scove r  t h a t  n u m e r o u s  judicial  and adnn ins t r a t i% e 
safemarils ha re  been ~ncoi.oorareil into the s m t m  for his  bene^ 
fit.'Be In return for his honorable service he can alaa expect prom- 
ised remuneration ~n the form of pa?. promotion, and  

The government's interests. on the other hand, lie chiefly in fulfil- 
ling its mission of maintaimng an armed force fully capable of meet- 
ing national needs as they arise. .in element of meeting this mission 
is the requirement for discipline. Because it is the Government 
which plays the role of emplojer  in the solrlier-,tate relationship, 
the Government determines whom it Bill employ. I n  the same man- 
ner, it is the Government irhich decides if the soldier-state relation- 
ship ~1-111 be continued 01 rliasolred. The goremment's interests are 
parainaunt but not always absolute. They stand with the enlistment 
contract itreif in the shadow of the 

When the validit\ of the enlistment contract IS aueetioned. the 

mterest  is usually expressed in terms of public policy: "a  very ~ n -  
ruly horse . . . once sou get astride it you never know where it will 
cam? ?O"." 190 
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Public polic? 15 considered t o  be an  implementation o f t h e  common 
good \Vhen applied t o  the area of contracts the falloeing is apropos 
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proach. Flexibility can lead t o  foot-loose application of both the def- 
inition of enlistment and the applicable l a w  And it can lead to in- 
consistency. Nonetheless, the risk is reasonable. The interests 
should be balanced. The Supreme Court in Gmted States L.. G r i m l a y  
considered it to be against public policy to allow a deserter to aroid 
his responsibilities by deceiving the Government and then pleading 
his disability as a bar t o  court-martial jurisdiction Public poliey re- 
quired paramount consideration of the government's interests.  

Regarding the role of public poliq in determining the validity of 
enlistments, Wmthrop a r o t e :  

States should be h e l d  t o  be recluded f iom rm.>f>>ng 

had ceased to  impair.  the value of the ; 
performed ienme. received p s i .  efc  , or x 
mltLed B military offe?se and h i s  
menf %ere called for b) the Inter. 

The Court of Military Appeala, howerer, ignored the foregoing 
considerations and held it to be against public policy t o  sustain 
court-martial j u r id i c t ion  m e r  a servicemember who hail fradu- 
lentl? enlisted with the aid o f 8  recruiter.186 Public polic), aceordmg 
t o  t he  cour t ,  r equ i r ed  paramount  consideration of t he  S ~ Y -  

icemember's interests notwithstanding his criminal conduct. Both 
the Supreme Court and the Court of Militarg Appeals applied what 
they perceived t o  be the "public policy." Both rode the "unrul? 
horse." 198 

C APPLICATIOY OF T H E  
C.VIFORZI APPROACH 

G E S E R A L  CO.YSIDERATIO.TS 
The uniform approach I -  not a simplistle application of m l e s  of 

contract I a n  to enlistments. It fully recognizes the importance of 
the change of "status" and the competing interests involved The 
utility of the approach 1s ;em in its application. Uniform or stand- 
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art1 tests 110 iiot guarantee uniform results, bur ail accepted u n l f o m  
approach iiiil piomise a (legwe of preilictabiiit! and wil l  c u t  thiough 

t of er.!i;tmmt pioblem- Con-irlei 
of the uniform approach 

I Coit,'nct 

simple coi i t idc t  die 11) mutual assent. 
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S B I ' Y L C ~ ,  and it ahoulrl certainly be able t o  ratify the agreement 
w h e r e  serious c h a i g e s  h a r e  been  p r e f e n P d  a g a i n s t  a s e r v  
icemembei..102 In tha t  ease, eveii equity should not intervene in  the 
criminal p r o c e e ~ l i n ~ . ~ ~ ~  Once again, t h e  interests of the public and 
the Government outweigh the 1nteiei.ts of the ;erricemember Bho 

Public polic? requires that if the  rwrieemembrr  has committed a n  
offence, he shaolrl be tried. notwthitanrling B defective enlistment 

is p e n h l g  til81.2"l 
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the status, even though the enlistment contriict provides for a fixed 
term of 2ladiBcation of the terms of military sen ice ,  
however. does not make the  enlistment contract any lese a contract. 

D. SPECIFIC E.YLISTZ1EST PROBLE.I.lS 
In the preceding subsections. the three-step uniform approach 

and general considerations ~n i ts  application were exammed. Here, 
the  inquiry i n11  center on application of the uniform approach to  
several specific, f requent ly  encountered enl is tment  problems. 
Graphically. the application of the uniform approach can be pre-  

, .  _. . .  . .  . . -  ..., . . .  
- , ’  : ,  

. ‘  . .  
. ’  .. . 

, . . . . . , 
. .. I .  

, .,. .. - .’. . . .  
.. .. 
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t imiinp.  He - ta tes  that he ha 
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t ract? .  The third vouid he considered a contract performance ques- 
t i on  

First ,  BE to the court-mart,aijui.ipdictian problem: Is there  a valid 
contract unrler governinp rules of ~ o r i t r a ~ t  law? This s tep requires 
close consideration of the contract as B aho le  and the contliict of the 

If the answer is " y e s . ' '  valid de 
rtial has juristlietmn. If the an- 

Although there is not a valid formal contract, is there  an mplied 
contract under principles of contract laii which gives rise t o  a eon- 
st iwtive eniisrmenr? If nor. rhere is no  jurisdiction absent an alter- 
nate basis for j u r i s d ~ t ~ o n . ~ ' ~  If there is a constructive enlistment, 
the balancing tes t  is employed to determine if there are any reasons 
v hieh preclude j u r i ~ d i c t i o n .  Fo 
rationale used by the Court of IIilit 
Gmermment from relying on a constructiw enlistment where a re- 
eruirer's malfeasance has resulted in a n  invalid enlistment con- 
t ra i t .215 If the balance, howvex ,  wings  111 f a io r  of the Go~er i i -  
menr. jurisdiction r ~ o u l d  be present.210 

ce of Illtel.PSTB rei t  Id empioyerl to   de^ 
1st r e a s o n  for  r e t a in ing  the  deli .-  

. . .  
~ . .  . .  

. . . . .  

. . .  . . . .  : .. . 

. . . . ,  .. - . , . . .. 
. . , , . . . . 



MILITARY LAW REVIEW WOL. 17 

a balance of nitere;ts tes t  is 

come and then aiinlieil those een 

liatrnent contract In question 

VII. PROPOSALS FOR IIbIPLERIENTIOS OF 
T H E  UKIFORN APPROACH 

. k d e  from judicial reeogmtmn of a uniform methodaiogy. specific 
i teps  can be taken to clarify the !ao and reduce - m e  of the i i m m  
.=wtencie$ in this area 

A .  A ~ I E S U J I E S T  OF T H E  L'Y1FOR.W CODE OF 
.MILITAR P J r S T I C E  

The Uniform Code of Nilitary Justice ahoulil be amended t o  pra- 
virle far  court-martinljuiirilictian over iniliviiluali who ma? be s e w  
ing under so-caliet! " v o i d  eniiitments 220  The basis for such an 
amendment is well-founded Despite recent i lec i i ion i  by the Court 
of Ni l i tan A p p ~ a I ? .  the lone-standinr and orernhelming ueight  of 
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authat i ty  requi tes  that  a sen icemember  pending court-martial 
charges ma) not use his invalid enlistment as a shield against prose- 
C"ti0".~2' 

Juriarliction ~ o u l t l .  in effect. be baaed upon d Etatutor) recagni- 
t m i  of the "con~ t ruc tne  enlistment " The constructive enlistment 
!~mplietl contract) amentlment ivouli l require that the parties had at  

accused enter  into the soldier-atate 
criteria would apply: (1) voluntary 
1, (2) performance of military duties, 
es ,  anti (4) acceptance of the services 

by the G ~ i e r n m e n t . ~ ~ ~  Recruiter misconiluct \~--ould not. by itself, 
nullify juriirlmion unless such miaeonduet amounted to coercion or 
duress to enlist. antl the servicemember n e ~ e r  voluntarily sub- 
initred to mil i taq authority: 

Article 3. Uniform Code of AIilitarv Justice should be amended b\ 
arkling the folloe ing p r o r i s m ~  

(ill Persons x h o  are chargeil mith committing an offense 
punishable b) thi? chapter  are amenable to court-  
martial jurisdiction notwithrtanding the absence, for 
any reaion, of a valid. formal enlirtment agreement if 
(1) The) voluntarily submitted to  militari authority. 
(2) They performed mil i taq duties. 
(3) They receiied pay anti a l l o i v a n ~ e ~ ,  and 
(4) The Gorernment accepted the services rendered. 

The Government's lack of knoaledge of the inralirl formal 
e n l i s t m e n t  agreement  will not re l ieve the  person of 
aimnabillti to  jurixliction. 

51 
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u here the  accut;ed, prenously dischargeil, forged documenti au- 
thorizing his movement aa a soldier t o  Europe. The Court of Jlili- 
tary Appeals. finding no enlistment contract and no "meeting of t h e  
minds'' labeled King an interloper mil  found no  court-maitial juris- 
diction o w i  him. 

Adoption of a broailer h a w  of juwrhct ion a-ould considerably i.e~ 
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duce the  iiicons1stencies b e t r e e n  the ferleral dntl military 
Both theories incorporate a balance of interests test M'hrie the  
servicemember has cammitterl a i t ime.  hir interrat? are autwaphet l  
b! the Intereats of t h e  Government and the public. 

B AWE\DWE\? OF -1RIlY REGC'LAlIO\ / > 3 ? - 3 / l ~  

PERSO.\ \EL SEPARATIOLS-  
EYLISTED PERSONNEL 
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ice. 
(8) The boarti's conclusions and recommendations should 

he farwarrlerl  t o  XILPERCEN, Wash. D C. for de- 
t ion 

A centralized collection point for enhstment problem.- lends CoiiriiiL 
erahly to uniformity 

C. A I I E S D J I E S T  OF 4R.1II' REGCLA1'IO.Y 
601-210, 

RECR17TI.YG PROCEDCRES 
A part icula~ly botheirome aiea of enlistments is found iii the po- 

tential abuse in declaring eligibilit? requirements to he far the pri- 
mary benefit of the servicemember. The problem could be elimi- 
nated by amending the appropriate tables to reflect that  the re- 
quirements are for the benefit of (11 the Government, (2) the re- 
cruit. or (3)  bath the Government and the recruit Such an amen& 
ment coulrl be included in a "policy" paragraph or  as an amendment 

the  Government w u l d  con inue EO 
ewrcise paramount control over eligibilit) requirements. 
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thoritiei on the creation of a unique status . is a h)brid approach, ir 
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4  P R A C T I C A L  G U I D E  TO F E D E R A L  C I V I L I A N  
E M P L O Y E E  

D I S C I P L I N A R Y  A C T I O N S *  

h j o r  &I. Scott &lagers** 

I. INTRODUCTION 
There is d iiell entrenched myth that  it is impossible far  managers 

t Q  take disciplinary m i o n  against civilian employees of the federal 
government. The genesis of this myth would be difficult t o  trace. 
but certainly the procedure for taking dlsciplinar) action 1s difficult 
and confusing.' In addition t o  the ap tem 'a  inherent p e r p l e h e a ,  
the manager's lack of training and experience in the use of discipli- 
nary procedures makes the process of taking adverse or disciplinary 
action against federal employees a frustrating matter.2 

Federal managers and supervisory per  
in recagnmng the procedure's complex 
charged that "[tlhe critical factor of c i i i  
ered emplo?ees are rarely discharged 
adequately doing their jobs. The Civil Service system has prov~Ier l  
the equivalent of life t enwe  (at  least until retirement) once a brief 
probation period is parsed,  absent what the gorernment considers a 
serious act of miscontluct." 

Whether or tint the system of taking adverse actions against  civil^ 
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of the argument lies the obvious need for manageme 
control its a a r k  force, and on  the other the nece 
merit system emplqees  from arbitrary action on t 
superr imr?. '  Campl~cat ing the issue fur ther  is the fact that  the 
Government which is circumscribed 111 it.- actiiities by  the Con- 
-tirution. is the employer. One  author has argued that the t e n w n  
berileen employment rights and govemmenr pl'ocerlurer murt  mure 
t o  the benefit of the federal employee "[bleeauie employment 11 an 
indispensable personal interest [andl ought t o  ~ e c e i ~ e  maximum 
protect ion under  the due procers clause " The same autha . 
iealized that this protection of gavernmei?tal employment right 
breeds complacency ani1 that "[olne of the main i.eiiaonb individual 
choose t o  work for the government i~ that  they beliete that  the 
thereby achiere personal secunt)." 
the public in the debate be t aeen  effective manage 
employees and employee protection from arbitrary 
ignored Perhapa It is true chat "[tihe more entreiic 
rnent \vmk force. the less hkel) it becomes that the  public can  re^ 

wive f a r  and effeectm treatment  f1om i 
Des i te  the themetical  debate  a v e i  

of. the current proceilurei ford 

Xjonetheleaa. the imerest 
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ployeea, statistics reflect that  the number and rate of disciplinary 
actions in the Department of Arm? continue to rise.Y The Depart- 
ment of the Armr  .Annual Evaluarion of Civilian Personnel X a n ~  

are instituting removal action far unsatisfactory performance rather  
than assigning uneatisfactorj performance ratings " l o  In light of 
these increases in  the imporiti 
gerial personnel and their legal 
proper procedures for Imporlng 

The .irmy lawyer's involvement in this area of the Ian  1s a rela- 
tively recent development. I t  !vas not unt i l  July of 1974 that .  8s a 
normal ractice, military attorneys became ~nrol \ecl  in giving arb 

stitutional izdues rlealing with the adverse action praceia.14 I t s  pur- 

a: 44 < , pelfarnance rat- 
FPN 43 f w r h  in PPhl 752 
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pose 1s to  e\plam the requreme 
dure. This w l l  be a "how to' '  g 
and consolidate t he  detailed inst 

that  the procedure is aarkable-ili;ciplinar!. action. when appro 
priate. may be taken u i r h  mininium difficult> 

II. D E F I N I S G  EMPLOYEE DISCIPLINE 

.A. STATCTORI'LA.YG 
The ' tatmory pronsior. n h i c h  authorize 

against employees in the competitive s e n m  
rliriilusl in the competitive service "may be 
Bithaut pay only far such cause as iiill promo 
service ' I s  The statute also sets forth procetl 
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employee subjected t o  disciplinar) action is entitled.18 Similarly, 
preference eligible employees are subject to adverse action "only 
for such cause a8 will promote the efficiency of the service." In  
the past, such emplogees had been accorded more extensive pra- 
cedural rights than ather classes of e rnpl0yee3 .~~ To eliminate the 
distinction between rights available to different classes of emplay- 
ees, the President, by E x c u t i v e  Order,  granted all employees in 
the competitive service "rights identical in adverse action case8 to 
those provided preference eligible [ e m p l ~ e e s l  , . ." 23 

B .  R EGIILATOR Y L A S G C A G E  
Civil Serrice Commission regulations set forth the types of disci- 

plinar! actions available for management use. One portion of the 
regulation deals x i th  the major actions of removal, suspension for 
more than 30 d a p  furlough without pay, and reduction in rank or 
pay,24 while a subsequent portion pertains to the less drastic action 
of auspension for 30 days or le5s.25 These regulations and interpret-  
ing guidance are found in the Federal Personnel Manual s 
uhich Is the primary reference source for problems of federal 
labor 

C .  TYPES OF ACTIOSS AVAILABLE 
Federal managers may initiate disciplinary actions against civilian 

employees that range from counseling to removal Other actions in- 
issuance of letters of reprimand, suspensions for 30 days or 
uspensiona for more than 30 days, furloughs wthou t  pay, and 
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later subjected to more serious disciplinary action. Such use of the 
form !\as upheld in a case \$here an employee objected to its intro- 
duction dunng  a Civil Service Commission hearing on an appeal of a 
removal action. The court stated, "I t  nould seem ludicrous, when 
conaidering whether a termination will promote the efficiency o i  the 
Service, to foreclose the u ~ e  of a report made by superiors with first 
hand knowledge of the facts, which s h o w  that  the employee had a 
consistent pattern of inefficiency. . 

Although a supervisor should counsel an employee before taking 
formal disciplinary action, under some circumstances only strong, 
formal action will be appropriate. Ideall), in such cases a formal 
vr i t ten reprimand will be adequate to correct the problem, and SUI- 
pension or removal irill not need to be prop 
rimand, although considered a minor penal 
cedures which emphasize the gravity of the 
ard performance underlying the action. Regulations promulgated by 
both the Civil Service Commission and the Department of the Arm! 
outline the procedures required for issuing a formal written repri- 
mand. The Army's CPR grants  an employee n h o  may receive such a 
reprimand many of the rights that  are available t o  the employee 
who i s  to receive a notice of suspension or r e m o ~ 2 . l . ~ ~  

The Civil Service Commissm regulation on adverse actions ex- 
pressly recognizes the use of i u s p e n s m ~ s  which may be denomi- 
nated either major or  minor rlepenrling on their length. Because the 
employee i s  in a nonpay s ta tus  while suspended. the penalty typi- 
cally reflects the  seriousmas of the conduct a t  issue Although there  
is no  regulatory limitation on the length of a suspension. the loss of 
the employee's services during the period normall? dictates that  
suspensions be of short duration. .&E n i th  other  actions, the fact i  
and circumstances of the indindual case will determine the length of 
the ~ u r p e n s m ~ ,  but because of the required formalities. the man- 
ager  inust be certain that  the proposed action is appropriate. 

Alrhough included as an adverse action in the Civil Sernee Com- 
mission regulations,38 a furlough is not considered a rlisciplinar> ac- 

. "  34 
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t ion .  The Arm) '?  CPR state? that '[dl furlough not  t o  e ~ c e e d  30 
da)s  1s an actmn placing an employee in  a temporaty nondut). and 
nanpay s ta tus  due to lack of work or funds or for other  i iondi rc ip l i~  
n a q  reasons ' ' 3 s  Consequently, the use of the furlough \\i l l  not be 
further ~ I ~ s e u s ~ e t l  111 this article 

Civil Service Commission regulations list ietluctmn in pa) or rank 
as adverse actions." The Ainiy's CPR state> that reduction in rank 

procedure need not be utilized but  the acceptance in1u-t be shoun to 
haxe been voluntary and not c o e r ~ e d . ' ~  This paint may be 111~s- 
tiated by a case in which supervisor informed an employee that if  he  
did not accept a position demotion, the supervisor "ivould d o  some- 
thing else." When the employee asked how long he had t o  canaider 
this option. he )<as told he had "approrimatel> five minutes " i 
Federal Employee Appeals Authority fleld office found that this 
bas  not a voluntary demotion because it was obtained by "time 
pressure" 44  in \.101at101? of reguldtor!. p ronnons  45 
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In many cases employees who have received notices of proposed 
disciplinary action resign to avoid the action Although the adverse 
action procedures need not be used when an employee resigns vol- 
untarily, the Commission will accept an employee's appeal if he al- 
leges that  his resignation war obtained by "duress. time pressure, 
intimidation, or deception." Freedom of choice 1s the key, so it is 
proper to infmm the employee that  disciplinary action procedure 
will be initiated if he does not submit his resignation. The Commis- 
iioii  instructions state' 

tar) and appealable t o  the Commission 

Once a resignation has been submitted, an employee's request to  
withdraw the resignation must he in writing. Any rejection of the 
request muat include the reasons for denial.48 The FPM suggests 
that a valid reason for refiismg t o  accept the ii-ithdraoal hould be 
that  the position resigned has subsequently been 

Courts wi l l  generall) presume a resignation to hare  been volun- 
tary unless the employee is able to  submit sufficient widence to  
overcome that  presumption In one case irhere an employee had re- 
signed upon receiving notification that  a removal action iras being 
proposed, the court found no evidence of duress or coercion anti re- 
stated the i i e l l  established Court of Claims' rule upholding "the i-01- 
untarinese of resignations where they were submitted to avoid 
threatened termination for cause." so 

The fact that the affected employee may consider a reassignment 
to be a "bureaucratic s tep daan" does not mean the transfer 1s a 
disciplinary action if there  1s no change in grade or pay. In Coin- 
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an employee o ha refused a transfer from 
ngton. D.C to  Cleveland. Ohio contended the proposed trans- 
B disciplinar! i n  nature despite the fact that  it did not i n x o l i e  

any reduction in grade or pa!. The court refused t o  find the transfer 
unlawful. pointing out that federal agencie- h a l e  w i l e  discretion in 
transferring emplqees  ui thin their jurisdiction I Z  In another case 
dealing %ith an employee transferrer1 to Clereland, a GS-16 argued 
that his nansfer  from X'ashington, D C. to  another GS-1: position 
nas a reduction in rank because the responsibilities in the neii job 
WE l ess  extensive than those 117 the JVaahington p o s i t ~ a n . ~ ~  The 
Ciri! Service Commission had upheld the agenc)'~ finding that  in  
fact there p a s  no adverse action because there r a s  no reduction in  
lank The circuit court observed that the adverse action regulations 
d o  not s ta te  "how and b) whom I t  is to be decided whether a given 
action constitutes one of the 'adverse actions' to which the reguia- 
tion; apply," and ven t  on to  give great weight to an agency's 
i n t e ip re t a tm of its oii-n regulations In light of these principles, 
the m u t t  a a i  "unable to  say that  the gorermng regulations were 

refuaes t o  accept reassignment. the agenc! 
.a1 action. h Federal Employee Appeals A u -  

thorny fiekl office and the Sis th  Circuit have validated this course 
of action. I n  the case of an emplojee who. upon notice of reassign- 
ment. refused t o  accept the reassignment, the FEAA stated that  
a h e n  the employee 5 refusal t o  accelit the  reassignment \%-as re- 
ceived the agenc! should have sent him a notice of proposed adverse 
action based on his refusal to move.se The h t h  Circuit has upheld 
the vdiidit! of a removal action baaed a n  an ernployee'i refusal to  

t o  a position not inrolving reduction in rank or 
K e u v e d ~ , ~ '  the agency proposed the transfer be- 

cause the employee i \as not able to get along x i t h  his felloa u o r k ~  

o riiileil S i o h  
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83s .  The court. finding the reason for the transfer \ d i d ,  held the 
remoral 10 hare  been p r ~ p e i . ~ ~  

The diieiplinar? action of remoral is BO serious that  it should be 
considered only after less severe penalties ha re  pioi  en unsuccessful 
or when the conduct ~n queation is of such a serious nature that  
removal is the onl? iemrily appiopriate This action is, for example. 
appropriate \<here an employee continues a pat tern of tardiness 
a f t w  numerous warnings, letters of reprimand and suspensions; 
Irkeiwe where the employee has committed a serious ciimiiial act, 
t he i e  is no need to propose a minor rlisciplinary action pnor  to 
proposing remol-81. Because remmal rezults in the emplo?ee'a l oss  

make securing future employment 
ulinarr action that  is most likelv to  

ing it must clearly rupport the action Sonetheless .  supervisors 
should not hesitate to piopose removal actions where the underlying 

"ire i-emo\-al: a i  much harm E caused by taking no action 
vhen  mirconduct 01 inefficient) is discorered a?  is caused b i  choos- 
ing a penalt: nhich cannot w r h ~ t a n d  r e v ~ e w  

111. CONDUCT FTHICH SUBJECTS EMPLOYEES TO 
DISCIPLISARB ACTION 

-1. S 211 I'CTOR Y ST.1SDdR D 

or off the  job." In addition to  this general definition, the FPM 
emphaaizei management'r nee11 t o  consider the faacts of each indi- 
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ridual case, act ieasanabl j .  and prove the faacts underl)ing the ac- 
tion e> 

. is iur ther  guidance to the federal manager. t h e  Civil Service 
Commission has established suitability factors for federal e m p h -  

enominateti "general," 'specific," a 
upplement to the FPN entitled Dcte 
Eii*ploymeizt which explains the 
tmnal factors in detail This explana ory ma- 
ant  guidance for management officials who 

The Civil Service Commission regulations i ta te  that the suitabil- 
consider preparing inotice- of proposer1 

i ty  factors listed in the FPM Sup 
which constitute" aclequate c a w  
other  nonlisterl factors ma) also 

eclude t h e  dereioprnent of a for- 
. m deciding individual cases. The guidelines n e  

concept that each case must be decided 011 its o w l  

This principle of judging each case on its Inwits coupled with the 
requirement tha t  110 emplo!ee may be removed escept "for such 
cause as \$-ill promote t h e  efficient) of t h e  Qeruiee" demanrlr that 
management officials invalred in the adverse actlor proreiluie eser- 
m e  care and iound judgment In addition. ieileral manageri ihould 
be piepareti to show a cannecrion between t h e  statutory standard 
and the conduct in rpeat ian.  Interpienng the s ta tutwy atandaid for 
adverse actions. the Commission has adneed that actioii ma) be 
taken "onl) if It can be ihoiin that the canduet  ma? reasonably be 
ehpected to interfeie n i t h  the abilit) of the person to function in  the 
position or  the apency's abihty t o  discharge rerponribilitier In  

t 



19771 CIVILIAN EMPLOYEE DISCIPLINARY ACTIONS 

other xo rds .  there must be some rational eomection between a per- 
son's conduct and the efficieneg- of the service '' 

B .  SPECIFIC C O S D C C T  
1 I,ie,ffzeiaiicy nwd Substanda?d Perfor 

Many federal managers simply do not believe the adverse action 
process ia a practical or feasible method to remedy inefficient or 
subatandard employee performance. Instead of proposing adverse 
actions, such managers attempt to adjust to the empioyee'a failings. 
Although inefficiency or substandard job performance is often dif- 
ficult to substantiate.  a disciplinary action may be successfully 
taken on the basis of such delicta. Illustrative of the type of ineffi- 
c ienq or substandard performance which demands some action 1s 
the  case of two historians employed by the Department  of De- 
fense Apparently. the emploiees became dissatisfied with the 
management of the project t o  which they were assigned. This chi.- 
satisfaction led to a drop in their j o b  performance and finally the 
historian8 refused to do a m  a s s i m e d  task.  althoueh they did reuort 

reasonable day's uork on  his assigned duties for each day's pay that 
he receives.' 'I The employees then appealed the removal decision 
to the Court of Claims. The court, upholding the agency's right to 
remove the emplo3-ees far this conduct ,  emphasized that "the prime 
duty and foremast obligation of any emploiee is to exert  effort and 
energy in the accomplishment of assigned tasks " iz The court then 
turned to the fact that  the employees did practicall) no isork for a 
six-month period and pointed aut that  "[slomewhere along the line 
the plaintiffs simply allowed their dissatisfaction to get the bei t  of 
them, and they lost eight of the fact that  their principal d u t y  !\--ai ' t o  
research and write history. which is the job they were hired t o  
do. '  " i3 In this case the lack of work mer an extended period 
clearly indicated the need for disciplinary action. but the principle of 
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>Ian> manager? are reluctant to propose a iliiciplinari action for 
inefficient) If the employee has a current  performance rat ing of 
satisfactory or bet ter .  Although there  is an obvious conflict betireen 
aaaidmg such a favorable rating and then proposing action for inef- 
ficiency. the Commission s ta tes  specificall) in  its guidance that  
"[tlhe fact that  an emplo)-ee has a current official performance rat-  
ing of satisfactory or bet ter  docs not prevent the agency from tak- 
ing appropriate adverse action 011 the  basis of unsatisfactoty per- 
formance.'' Courts ha re  consistently upheld this Commission rule 
ivhieh makes a distinction between the adverse action procedure and 
performance eraluation.'' 

2 ,  Abue,rce/i,oirr p l o e e  o j  iiufz, 
Employees may be subjected to  disciplinar) action if they absent 

themielres  from their place of duty without proper authorit).. In  
such s i tuat ions,  t he  agency should f i ra t  a t t empt  to  ascer ta in  
ivhethei the employer intends to re turn to  work. If the agene)- de- 
termines that rhe employee has abandoned hia position, it may proc- 
ess a separation action ilithout follaiiing the Commission's regula- 
tions v h i c h  aould otherwise dictate the procedures b) ahieh an 
employee ma! be separated The Army's CPR contain? specific 
guiilance for handling cases of unauthorized Of course, 

ler the length and  circumstances 
u hat ,  if an!, action is required. 

Although no  specific formula ma) be proposed the federal courts 
h a i e  upheld the r e m m a l  of a clerk-t)pist from his position a h e n  he 
absented himself without leave f m  eleven dara after his reuuezt for 
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Continual tardiness, like absence without l eave  
basis fo r  a removal action ir the a g e ~ i  i 

"erficiency o r  t he  W W ~ "  U O U I ~ I  be prom 
selei l  the inihiiiluai and that  t he  conduct 

j . i l iohol  oi D r . q  ribtisr 
Alcohol or clrug abuse affects federal ciiilian employees in the 

same m a m e t  a i  It does member3 of the general papulation. !Then 
emplo)ees cannot control thew use of alcohol or drugs, they often 

SO 
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employee in question refuses assistance or does not improve his per- 
formance after completion of the program. The emphasis on  re- 
habilitation does not preclude the agency from removing an em- 
ployee for alcohol or drug abuse Jvhen attempts at  treatment fail.8' 

These principles were illustiated in the case of an employee u h o  
was removed for a 26 dai  absence uithout leave.8B The employee 
appealed his removal, claiming the absence was alcohol related and 
that he had subsequently been cured of his problem. The FEAA 
field office upheld the removal because the agency showed that it 
had taken all possible efforts to assist the employee u i th  his drink- 
ing problem prior to the removal action. The emplojee's efforts 
after the 1-emova1 came too late 

5 .  We,ilal oi Physieal Dianbi l r l ieg  
A mental or phlsical disability may affect the t!pe of disciplinari 

action an agency w l l  propose. The FPM emphasizes that manage- 
ment must not  rely solel? o n  the medical condition: "The agency 
must establish a link between the inedical condinon and (i) observed 
deficiencies in work performance or employee behavior or (iil high 
probabiliti of hazard when the disabling condition ma) result in in- 
jury to the employee or otheis because of the kinds of uo rk  the 
employe  does." Commission instructions continue by giving spe- 
cific examples of when mental or physical disabilities may warrant a 
removal: 
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The proper method 1s t o  base the action on the facts of the iiici- 
ieqiient court action o n  the criminal case 
m i w  This paint cannot 
the criminal procesi normail) takes a 
81" than does an administrative action, 
ent standard of proof 1s required for a 

criminal conviction than for an administrative action. This point 1s 
illustrated by the case of an Internal Revenue Service officer izha 

on  the baais of allegation? that  he 
The officer was subsequently 

stemming from the same incident. 
H O I T ~ V E ~ ,  the acquittal had 110 effect on the remmal action because 
different standards of proof were involwd in the  two proceerlinga 
The court alated that  even though the jury had not been ronnnced 
be>-and a reasonable doubt of the  agent's guilt. "the Commissioner 
[of Internal Revenue1 could we11 hare  concluded that  the evidence 
nas  substantial enough t o  justify a refusal t o  reinstate " Q 7  

Special problems arise u i t h  respect  t o  the ef 
crime on employee diseipiinaq actions. The FPM 
\ides guidance for handling situations a here JUV 
serve as a basis for disciplinari actions 

disqualified for federal employment unless the? ha re  eitabhshetl 
records of rehabilitation " Inn 

tion.'ol There ape obvious uroblema interpreting the meaning a i  this 
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language The Commission rugpeati that "[tlhe iliaqualidcation o f  
infamous conduct relates to those few persons n h o x  ioc ia l  beharior 
is so bizarre or so clearly aberrant that  the  conduct in itself evi -  

toriously disgraceful conduct 1s that conduct  
ature and i: gene ra l l~  known and talked of in 
O2 X h e n  dealing with conduct that  may fall 

management official.- m u s t  a ioid allowing 
their personal disapproval of particular behavior to  interfere a i t h  
objective eraluation lo3 

Judges hare  struggled to set guides a i  to u h e n  federal employees 
may properly be diaciplinerl for "infamous 01  notoiiously d i sg iaee~  
ful" conduct A recent case dealing u i th  the removal of an IRS  

The care  con^ 

e of courts t o  alloi\ government inter 
plosee 3 p r n a t e  life 



19771 CIVILL4K EMPLOYEE DISCIPLINARY ACTIOKS 

the S in th  Circuit upheld the removal of a homosexual where the 
Commission's hearing examiner and the Board of Appeals (now Ap- 
pellate Review Board) found the action wa% based on the employe 
'I 'openly and publicly flaunting hie homosexual na, of life and in  
cating further continuance of such activities' while identifying hi 
self as a member of a federal agenc?." ' lo  The court held the agency 
had shown removal irould "promote the efficiency of the service" 

the position no% asserted by the Solicitor General . . . on behalf of 
the . . . Civil Service Commission." In the Commission's view, 
the Court's action was based on procedural grounds and was unre- 
lated to the circuit court's substantire holding.'11o Nonetheless, 
one district court has interpreted the Court's action as a substantive 
determination that the Ninth Circuit misapplied the law to the facts 
in Singer.'"' 

Regardless of the disposition af Singer, the circumstances sur- 
rounding the homoaenual ac t i r i ty  are of g rea t  importance.  In 
Siuger the court emphasized the employee's open and notonous ad- 
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ut i l ized  

IT’. APPROPRIATENESS O F  DISCIPLIKARY 
ACTIONS 

d S E E D  FOR COC.\-SGLISG 

aye been required for processing an w t m n  

86 
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B. REGLTLATORY REQLTIREMESTS FOR 
PROPOSISG PE.VALT1E.S 

To aasiat management officials in deciding what penalt) is appro- 
priate for particular conduct, the Army's CPR contains "Tables Per- 
taining to Penalties for Various Offenaes.' ' 'I4 The regulation makes 
clear that  the "Tables" are only a guide rrhich reflects what the 
Department of the Army v i e w  as reasonable penalties for various 
offenses-.11s This guide mal  be exceeded in appropriate cases. but 
the CPR cautions that if it is exceeded the reasons for any depar- 
ture must be clearly explained in the emplojee's notice of proposed 
action.'18 A nolation of this requirement to explain any deviation 
from the guide could be conaidered procedural error. 

l lanagers should a l u a j s  attempt to impose penalties which are 
conmten t  nor only with the guide, but with penalties which ha re  
been given for similar offenses in the agency. If the iaaue of incon- 
sistency is raised on appeal, the appeals authority has the poner  to 
reduce the penalty imposed if it find? a deviation from past agency 
palic) or practice The ke? factor 1s fairness and consistency 

C. RELCCTALVCE TO R E V E R S E  AGESCY 
DECISIOSS 

concerned that penalties set  by agencies are 
appropriate for the offense and the circumstances In the past ,  ap- 
peals authorities w u l d  cancel any action where they determined 
the penalty t o  be too harsh. .it that  point the agency ivoulil com- 
mence a neii action and impose a lesser penalty or enumerate addi- 
tional reasons to  sustain the more severe penalty. Haireiwr, the 
trend i? changing Khile the appeals authority occasionally reduces 
penalties it considers too harsh.  it gives p e a t  weight t o  agency de- 
terminations o n  the appropriateness of the penalty. The Commis- 
sion's deference t o  agenes determinations ma) be dlustrated by the 
case of an employee who ivae removed from his position for theft of 
government propert) The FEAA field office reversed the re- 
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iletermimng the penalty t o  have been too harsh co 
dll  value of the property The A R B  rererseil the 

g it w a d  the pohc) of rhe Commiaam not  to uvertui-n a 
an agene) dealing n i th  theft of government p iopen)  

upon allegations that the penalty v a i  too  sere^ rhat the propert! 
was of m a l l  ra lue.  or that the theft u a h  t h e  emplqee ' s  f m t  of- 
fense."B 

EerViCe.'' 122 

In another case. the Court of Claims has upheld the r e m m i  of an 
employer for "altering ani1 unng  an official document  to ilefi.auil the 
United Stater " Hi; appeal charged that the penalty was too >e- 
rere far his h a n n g  misrepreaented his grade in oiiler to  obtain  bet^ 

The Court found the employee 
and c a n r e q u e n t l )  ' n h e n  [he 
tlucumeni so as t o  make it falael 
fashion. and then deliberately u 
I adxantage for h imsel f .   em 

propart ionax t o  the offenre . ." 124  The Court of 
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Claims has also upheld the remoral of "an IRS tah technician- 
responsible for orerseeing other taxpayers' returns-who deliber- 
ately or recklessly overstates his own deductions." 125 

I t  is also clear that agencies ma make distinctions in the  dieei- 
plinar! actions the)- take on the ba s of the employee's 
That  aupersisory personnel ma! held to  a higher standard of 

a case where supervisory per-  
removed, while nonsuperrisory 

personnel were subjected to lesser penal tie^.'^' The court held that  
the agency's dec imn  to remove the supervisory personnel was not 
a n  abuse of discretion under the circumstances of the case. 

D. REVIEW OF AGESCY DISCIPLI.YARY ACTIO.YS 
Deapite the reluctance of the Commission and the courts to re- 

v i m  agency actions, under certain circumstances the! vill review 
the  appropriateness of an agenq-'s action. In the case of a nurse who 
had been promoted to a position with supervisory responsibilities 
and was later separated when she was unable to perform her mana- 
genal  duties m a satisfactor! manner, the FEAA said the removal 
A B S  unreasonable and was not "for LU 
efficiency of the serrice." The FE 
aponae would ha re  been to  remoie t 
from the ~ U P P B . ~ ~ ~  

The courts, restricting their ieview to whether the agency has 
abused i ts  discretion. ha re  reversed agency actions ahich the! ha re  
deemed to be inordinately harsh. The Court of Claims, in the cas 
an employee removed for submitting false information in c o m e  
irith a claim for travel expenses, set forth the usual abuse of d i  
tion test.'30 With respect to disciplinary actions. this teat requir 
the employee to  establish "that the penalty is so harsh that  there  
an  ' i nhe ren t  disproport ion b e t u e e n  t h e  o f f ense  a n d  punie 
ment.' " 
agency had abused it? discretion b) removing an employe 
years' unblemished setrice for what It riewed as " d e  
charger." 

Applied to the facts of the case, the court found the 

1 2 b  Haovel I Ur.l:ed Sia:er. 518 F 2d G O 3  606 (Cr CI 19751 
3rr Kuihner > Berzan 74 Clv 5,001 i R  L I $5  D S Y 19751 
Broun  Y United Stater Civi l  S e w  Camm , Nor 73.1940 & p3-241F ( E  D Pa. 
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The Court of Claims also faced the issue of disproportionatel) 
harsh penaltied in a case Involving the removal of t w o  l o w l e v e l  
clerks norking for the IRS.I3' The GS-2 and GS-3 employees, both 
v i th  m e r  12 years' EBPVICB.  were remared for failure to file their 
tax returns nhen due. Each thoueht her husband would "take care 
o f '  the x t u r n s .  but this mitigating factor did nor deter the  IRS 
from taking the removal aCtionn.133 The cour t .  reriening the pmpri- 
et) of the penalty, emphasized that "lilt is well established that the 
penalt? for employees' misconduct is a imatter usuall) left t o  the 
sound discretion of the evecutire agency." 1 3 4  H o m r e r ,  under the 
facts of this case, the court found the agency had abuaerl this discre- 
tion and rejected t he  IRS' delerence argument by  stating: " I n  
short ,  an  unconscionably disproportionate penalty aids neither the 
goal of ileterence nor the image of the IRS. '  131 

V. EMPLOYEE PROCEDURAL RIGHTS FOR 
>IAJOR ADVERSE ACTIONS 

d. TYPE AYD STA2'CS OF E.MPLOYEE 

viiled by dtatiites, executive ord 
and agency regulations. The Fedr 
II derail who i s  and is not covered 

.i l l  emplo)ees of the federal gmernmenr are not  eligible for the 

this article will not t l i s c ~ s r  the iriues that  might arise cmcernmg 
eiigibilit? for the j o b  protection rights. The reader should !note that  

90 
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tan1 to verify the s ta tus  of each emp1o)ee t o  be disciplined t o  ensure 
that  the rights he i i  entitled to  are provided. 

B.  REGLZATORY PROCEDrRAL RIGHTS 
The FPX Supplement describes the proeeilu~al rights of covered 

fedeTal employees who are subjected to disciplinar! aetmnb. Al- 
though every manage, who proposes ilieciplinar! actions must u m  
derrtanrl the procedures to be f o l l o w l .  the Supplement emphazizei 
that judgment is the key TO the proper administration of the disci- 
plinary action process. The Commission p m t ?  out that  "the people 
a h o  are responsible for effecting adrerre actions need t o  have a 
good overall understanding of = h a t  the lav and the regulations w e  
rlebignerl t o  accomplish. and the3 must PO 
sound juilgmentr." 

Federal managers should carefully note the job protection rights 
proriderl by both the C i n l  Service Commission and their  o w  

The importance of this piineiple cannot be 
ted because agenc) regulations often expand the rights re- 
by the Commission: and agency regulations, like those of the 

ommission, have the full fmce and effect of  la^'^^ >lanagera who 
do not heed this advice to  folloo the pmcedural requirements often 
discover that  the Commiarion or the federal m u m  nil1 label the 

chronology should include not only a copy of the notice, ansae r ,  and 
derision. b u t  also the  material relied upon a n d  the significant 
d a t e s . 1 ~ ~  

To ensure the factual and legal propi 
managers who are considering taking d 
ault then local Civilian Personnel Office and  that  office's Zlanage- 
mem Ernplo!ee Relations Branch.143 This branch la reipon;ible for 

Infroiluenon. i b '3, 119721 
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giving technical a c l ~ i c e  t o  managers who are proposing diiciplinaq 
actions The role of the Civilian Personnel Office is a o l e l i  to g i i e  
advice, iiot t o  make the ultimate decisions as to a h e t h e i  or not tlis- 
eiplinar! action is appropriate or n h a t  penalty, if an), should be 
imposed The role of the arlvisoya in  the Cirilian Peraonnel Oifice ' 

restricted t o  technical review o i  the propaied action, and as long 
the technicians remain ai thin the baunrls of their authority, their 
actixitiei w i l l  not be suceerdul l j  challenged One employee ap- 
pealed hi? disciplinary action t o  the FEAA a n  the ground that  a n  
official in  the Civilian Peiwnnel Office improperly influenced t h e  

Under  this rationale it i? proper, and indeed advisable, for the per- 
m m e l  office to r e r i e n  the action proposed by  agency management. 

Despite an agency's conscientious at tempts  to  comply with pro- 
cedural requirementi.. occasionall? an error nil1 be made. The effect 
of a proceilural error committed by the Government during the dis- 
ciplinary action process rlepends in large par t  on its magnitude and 
eifect a n  the employee's righta. This issue was addressed by the 
Court of Claims in a case inrolnng an Internal Revenue Service 
employee who appealed his removal vhich had been based on a imd- 
ing that  he had falsified travel. uork and per diem records The 
court iuund the factual conclusion? full)- supported and then di?- 
cussed the employee's attack on the procedure the agencs iollaaed 
in eiieiecting the remoral .  The court pointed out  that  

548 F 2d 1284 C r  CI 1Yih' 
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Clearly procedural error should be aroided, but all errore do not 
require reversal of the disciplinary action. 

The FEAA procedures reflect the importance of this issue by re- 
quiring that the hearing eraminer's first step be a review of an ap- 
pealed case t o  ensure that the agency complied with proper proce- 
d u r e ~ . ~ ~ ~  The FEAA appeals procedure states:  

The following sections xill discuss employee rights of notice of 
any proposed action. opportunity to answer the allegations, and 
notice of the agency decision. The guidance concerning these rights 
published in the FPY Supplement will be cited at  length, and the 
importance of folloa.ing those instructions cannot be ore rem-  
phasized. The procedural rights add strength to the merit system of 
federal employment and will be conscientioualy enforced by the 
Commission and the courts. 

VI .  SOTICE OF PROPOSED ACTION 
A C O S T E S T  OF THE S O T I C E  

The FPM emphasizes the importance of presenting an employee a 
properly prepared writ ten notice of proposed action by sett ing forth 
guidance on haw t o  prepare a proper notice 150 To assist managers 
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the  case of an employee who received a notice of proposed removal 
for "physical disability" that  caused him not to  be "fit for [his] posi- 
tian." The FEAA field office found this notice defective because 
I t  did not cite the duties the employee was unable to perform nor did 
it set forth the medical findings upon which the agency based 11s 
eonelusion of unfitness. 

The Commission recommends that an agency aroid using legal 
terms to  describe emplo3ee conduct in the notice of proposed ac- 
t i ~ n . ~ ~ ~  The use of such terms ma) raise difficult) in providing the 
allegations and mag' not be understood b! emplo)-eer n h o  have had 
little formal education. The FPM Supplement suggests that  the mis- 
conduct ii i  question be described as simply a3  possible E O  that  the 
agency need only establish the facts that  support the ~ h a r g e . ' ~ '  

When the decision to take disciplinary action is baaed an several 
reasons. each of these reasons must be explained m the notice of 
proposed a ~ t i o n . ' ~ ~  This requirement assures that  the employee is 
apprised of all the agency's allegations and that  he has an nppor tu~  
nit! to  respond to each charge. The fact that  an e m p l q e e  has sub- 
mitted an exhaustive repl) to a proposed notwe IF an indication that  
"he has understood the reasons for the proposed action and has had 
a fair opportunit) to defend himaelf." 150 

In  many cares an emplol-ee against whom an action is proposed 
has a previous record of either misconduct or inefficiency. If man- 
agement desire.; t o  rely on this paat record in making a decision 
concerning the employee's current difficult). it must f d o a  specific 
FPM guidance The esience of this guidance is that  the noimal 
specificity and derail standards must be mer for the past eanduct 
upon iihich the agency seek? to rely. Mere reference to  the past 
record ia alloived only If the required procedural rights n e r e  af- 
fortled to  the emplqee at the time of the past disciplinary action.161 
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i . ~ l i a c r l I o r i r 0 i ~ s  Drinzls 
The Civil Service Commiwion does not require that a I I U ~ I C P  of 

proposed action s a t e  hoii the proposed action ail1 "promare t h e  
efficiency of the iervice." I R 2  and courts h a \ e  upheld chis posi- 
ti0n,lfi3 Sonethelesb, it is good practice t o  include iueh language m 
the  notice 

B PROCEDLRAL REQCIREIIESTS BEFORE 
TAKI\G .ACTIO\ 

The i a n  requwer an emplojee be given a t  lea.;: 30 ~aleixlai. 
before any action under Subpart B of Part 752 of the Civil Se 
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amended to  add additional reasons of justification. In  such a aitua- 
tion. addxionai time must he made available so that  any action 
taken wil l  become efiective more than 30 full calendar day? from the 
date  the original notice =as amended."0 

In computing the 30 full calendar days that must pass before an 
action is effective, the day on which the notice is delivered is not 
counted, but the last day of the notice period is counted if the action 
becomes efiective at I? midnight o n  that  day I T 1  Special rules are  
falloizecl when the last day of the notice period falls on a Saturday, 
Sundai .  or a Because the riming requirements are pre- 
cise, and it is eas) far  management t o  mi~calculate  the proper eifec- 
t i r e  date of the proposed action, the Army regulation suggests that  
the notice period he increased beyond the required minimum.173 

2 Toki,igActioii P ? m  t o  E.r,pratiori o f t b e  IO-dng !Vatting Per.iod 
Althouyh normally an employee has a right to a full 30 calendar 

days before the action 1s to  became efiectire, the Commission regu- 
lations s ta te  that :  

ployee's work status  during the period. This latter question IS dir- 
cussed separatelj in the Commiasmn regulation and 

The general rule is that  an employee ~ 1 1 1  remain in a normal duty 
s ta tus  ilurinp the notice period."' In emergency situations the 

S i  
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agency may place the  employee in a voluntary leave status or SUE- 
pend him even for an indefinite Further.  under certain 
circumstances delineated in the FPZI, an employee may be relieved 
from duty but eonrinued in a pay status without charge to leave; ISo 
however, chis -tatus may not continue for more than five days. The 
FPlf cautions thar ~n most situations n h e r e  these optmna are avail- 
able. an early decision must be made whether to effect a s u r p e n ~  
sian.'8' Should management desire t o  depart from these general 
rules, Civi l  Senice  Commmion inarructioni should be folloa.eri 
carefulii , ' S l  

criminal procesr is that  the agent) ma? later be precluded from re- 

property. . 166 
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The FEAA found that  there  was no longer a cause of action be- 
cause. prior to  the conviction, the employee had been suspended b? 
a notice that  contained the exact allegation found in the removal 
notice If suspension pending the ciimiiiai process is t o  be used, the 
notice should clearly indicate that  the reason io, the  suspension E 
the  penilmg criminal procers. not t h e  conduct itself 

The Court of Clairni has upheld the Commiseion rule that  in this 
limited situation a diaciplinary action m a j  be based o n  a criminal 
indictment or conviction in the case of an emplo)ee who had been 
suapenderl indefinitelj pending the ~-edolution of criminal 
The emplo!ee iequested back pay for the period of his 
alleging that the suspension %as procedurally defective 
notice improperly stated that  the action vas  based on his indictment 
bj a federal grand jury rather  than the a c t  underlying the indict- 
ment. The court found that  the agency had followed the proper pro- 
cedure by rel?ing on  language in the FPZI that  states an agene) 
"should not base an adverse action on a criminal indictment or a 
conviction,. . . . [elxcept when the agene? suspends an employee 
milefinitely pending diapasition.of a criminal action." As the 
agenq had in fact suspended the emplojee "pending dispwition of a 
criminal action," the court held the general rule did not apply.180 

S Del iaaiy  Rey 
l e r ~  to the problems that  can develop in  

attempting to deliver the advance notice and should adhere to the 
Commission's detailed m t r u c t i o n a  eoneemmg personal and mail de- 
livery.1s1 The Commission recommends that  personal deliver? be 

'ficaily emphasizes that  
h a a  IT eier? ease either t ha t  t h e  

meli  o a m  01 :hat rhe 
e d  a n  L"fel!lgenl and d l  
e e n p l a j e e  r e c e i ~ e - h e  

no!ice or a fimel? basis 

Timing the rleiirery of the proposed notice is also important I t  is 
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required thar 
employee ' at 

the 
the 

the action vi11 be >made effective " I a 3  If this requirement 1s not 
me t ,  t he re  is danger tha: t he  ernp1o)ee ma? conclude that  the 
agency ha; decided t o  abandon its proposal I r  the Department of 
Army there  are rpecial rules to  be followrl v h e n  preserxing a 
notice of ropoieil rliiciplinari action oxerse 

C EJIPLOYEES'  ACCESS 1'0 1SFOR.llATIO.Y 

100 



19771 CIVILIAN EMPLOYEE DISCIPLINARY ACTIOSS 

its disclosure irould violate a pledge of confidence, or because it is 
some way restricted or classified, cannot be used to support reasons 
s ta ted in the advance notice." This means that  if the information 
is necessary to  justify the action it must be obtained in a form that  
may be disclosed to  the employee. 

VII. EMPLOYEE'S ANSWER 
A .  METHOD OF PRESESTI.YG ASSWER 

An employee has no right t o  a full hearing when he makes his oral 
repi?,200 but he must have an adequate opportunity to piesent a 
ciefense to the allegations 201 The Commission vieu is that  "[ilt is 
not proper to restrict his ansuer to  mat ters  relating solely to  the 
agency's reason for proposing adverse action against him. He must 
be permitted to plead extenuating circumstances or make any other  
repreaentation which he considera appropriate." 2oz 

Although employees may present then. ansue r  to  the advance 
notice orall? or in writing, when correspondence and discussion 
pasaes between employees and management throughout the notice 
period it is often difficult to determine what constitutes the a n w e r .  
If such a situation should d e ~ e l o p ,  the Army CPR cautions that  
every communication should be examined carefully "to detemmne 
ahe the r  it includes or constitutes a reply." 

B. TO WHOZZ I S  T H E  ASSWER DIRECTED? 
The question of which management official should receive the per- 

sonal reply of the employee 1s difficult to  a n s w r  Commission regu- 
lations s ta te  that  "[tlhe representative or representatives desig- 
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on this issue interprets judicial decirioii? as having established the 
to a superior of the employee 
,tor ' '  205  

rule "that the a n m e r  m w t  
and muit  iiot be made to a 

The role of the official 
than that  of a mere rec 

pl? The official u h o  receiierl the  repli did nothing more  than h t r n  
and record the '.eision. The c o u n  after rri irainp rhr Cornmision 
regulation and the FP?I.*"* h r d  tha t  an ora1 rep]) officer must 

recognizing the difficult 
tion I F  i ecpired,  :he opi 
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C .  TIME LIMITS FOR SCB.IfITTISG A S  A S S W E R  

The Civil Service Commission regulation gives little guidance on 
the amount af time an emplosee may take to  ansi ier  an advance 
notice. The regulation merely provides that  ''an employee is entitled 
t o  a reasonable time for answering a notice of propoaed adverse ac- 
tion and for  furnishing affidavits in support of his anraer."1'3 In 
the FPM, the Commission emphasizes the importance of the i ~ r d  
"reasanable," but fur ther  suggests that a set number of days should 
be established so that  the procedure will continue to move "tonarda 
some definite concluaion." The FPII fur ther  suzeests  that  the 

emplogees who have received a notice of a major adverse action will 
he given "l i  dags from the date  of receipt of the notice" in which to 
reply orally or in 

Experience has ahoirn that  ansaers are delayed for a multitude of 
reasons. When such a situation arises, the Commission has advised 
the agency to  consider the delayed answer when "there are not 
compelling reasons for completing the action in the ahortert possihie 
time." 217 In interpreting this provision, the concept of reasonable- 
ness is normally the keg to deciding whether or not a delayed an- 
swer should he considered. This point was illustrated in the case of 
an employee who received a letter of proposed removal that re- 
quired him to respond orally o~ in writing t o  a certain official within 
10 days.218 The employee submitted a written response one d a i  late 
to the wrong official: ad a result. the agencg refused to consider the 
reply. The FEAA field office held the agency could not show a com- 
pelling reason t o  reject the reply, and consequently found that  the 
employee's due process rights had been violated If the employee le 
in a duty statue during the notice period, the regulations provide 
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that he ma) ha re  a reasonable amount of afticm.l time for rhe  pur^ 

pose of preparing the ora! or iiritten rerponre 2'9 

n. ASSISTASCE OF COCSSEL 
There is little discussion in either the FPM or the CPR concerr- 

ing the employee's right to repiesentation during the dircip!inary 
process The Army's CPR merely state; that  emplojees d e ~ r i n g  t o  
respond orally are entitled to ha re  a representative present 22" The 
Commission regulation says that  "[aln appellant ii entirled t o  ap- 
pear at the hearing or o n  hiq'her appeal persona 
aceompamed by a representative." 2 2 1  The Camm 
the n g h t  of employees to choose a representative 
agency [to1 challenge the appellant's choice of repi. 
the appeals officer on the grounds of conflict of position os conflict of 
interests.' '  2 2 2  Although this provision appears in a zectian of the 
regulation hhieh i i i s cusm the ngh t  t o  a repiesentatne a t  the ap- 
peal level. it IS cantemplared thar the employee had identical rep re^ 
sentation ilurmg the initial stages of the 

VIII. A G E S C T  D E C I S I O S  RIAIUXG 
A. W H O  .ZlAKES THE D E C I S I O S ?  

Deciding which official should make the adrene action decision i. 
often difficult. The Commission regulation states that  "[tl 
sion shall he made h) a higher l e ~ e l  official of the  age^ 
there is one. than the official uho  proposed the adrerse action " 221 
The Army has placed a n  additional limitation on s h a  m a y  sign a 
decision letrer h! wggestmg tha t  "[ t lo  atoir! c o n f w m  as to  
nhe the r  an official is a t  a higher l e w l  than rhe proposing official. 
the deciding official should he m a  direct line of supervision mer the 
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proposing official and should he of higher grade or rank." z25 This 
section of the regulation also emphasizes that "[tlhe deciding official 
must have d e a r  authority to exercise independent judgment in de- 
ciding the action to be taken." 

Illustrating this principle, a FEAA field office has stated that it is 
n the decision ietter "for" another. In 
ned the letter of proposed action and 

subsequently signed the decision letter "for" a higher level official, 
the field office held the official \+-as signing under  a delegation of 
authority from the higher level official--a delegation that \\as lm- 
proper under Civil Service Commission  regulation^.^^' 

The intent behind the requirement that  the decision be made b? a 
higher level official than the one mho proposed the action 1s to pro- 
duce an independent eialuation of the case. Even where the o f f i r i d  
who signs the decision letter is a higher level official than the one 
who signed the adrance letters,  a FEAA field office has found that 
the required independent evaiuation may not he present In one 
case the field office noted that the record contained a memorandum 
zignetl by bath officials stating that they both believed the employee 
should he given a notice of proposed Because of this 
apparent involvement in the notice letter.  the deciding official cauid 
not render an independent judgment. Consequently. the adverse ac- 
tion was overturned. 

B .  W H E S  ML'ST T H E  D E C I S I O S  B E  .ZZADE? 
Hearing examiners and federal courts ha re  had difficulty inter- 

preting the Commission regulation which states that  "[tlhe em- 
ployee is entitled to notice of the agency's decision at the earliest 
practical date." The phrase "earliest practical date" does give 
the agency some discretion, although this discretion i s  subject to 
rerieil. A cpality assurance specialist ivha was removed far accept- 
ing gratuities from a company uhoee contract work he was assigned 
to monitor alleged that the failure of the agency t o  provide him with 
its declsion for almost t u o  months after it had r e c e i ~ e d  his reply 
constituted meiudicial error. The court disaereetl hecause the delav . "  
\vas caused by a change of officials in the :gene)., and refused tb 
grant the requested 
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In another ca8e,231 an employee itha received a 30-day iu3pensian 

agency regulation t o  hare been iatai because it affected the empiov 
ee's right to a rimel? r e p l ~ .  The Appellate Re\iew Board reversed, 

dCfl0P 1 3 %  

Certainl) the M a y  may become completely unreasonable and JUS- 
n f y  the reversal of an action Where an employee received notice of 
a proposed 10-day suspension an Auguqr 28, gave his response o n  
September  Z ,  and recei red a decision letter suspending him for 
three da?i on  April 2 of the foliowing year ,  the FEAA field office 
held the action procedurally The oifice determined that  
the agency had failed to take timel) action and could show no reason 
for thir ilela) 

C IYHAT IZFOR1IATIO\ V C S T  BE IACLCDED 
I\ THE DECISIO\ LETTER'  

Any timel) anaiier presented by an employee should be carefully 
studied and cons~ le red  by the deciding Although the 
Commirrion doer nor require the agency's decision letter IO mentimi 
the employee's anrwer specifically, it suggests that  a statement t o  
that d e e t  1s good practice The Commission regulation sets forth 
the ialloning requirements ior the decision letter.  
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The need for the agency to  set forth clearly which charger are sus- 
tained is e i t remel? important because the employee has the right t o  
he informed of the reason far  the action taken against him. This 

case where the decision le t ter  did not 
~ s t a i n e i l . ~ ~ '  Both the FEAA f ield office 
Baaril hekl this error to  be fatal to the 

legalit) of the action 
The Coinmiision a130 iuggests that  the agent) should consider 

whether the proposed action is "for cause that  will promote the effi- 
ciencx of rhe s e rv i~e '  after having considered the employee's re- 

r ,  ds is the case for the proposed notice, rhe  
ot  require the agenci to  refer to the statutory 
s m i  notice. Sonetheless. an employee who was 
per soliciting of sexual favors complained that  

neither the advance notice nor the decision letter stated how the 
removal would promote the efficiency of the ~ e i i i c e . ~ ~ ~  The court 

plinari actions that  nil! be considered in making the agency hi- 
3 i o n  If such a caie arise-. the Commiarion aii\ises that  "[alhenerer  
anything about the emplo)re'? past record 1s brought up in the ail- 
varce notice, it also rhould be coiered in rhe decision notice as 
something which 1- being relied an to support the action or as some- 
thing >$hieh is no t  not being relied o n  as the case may be." 240  

Likewise. the right to appea! the agenq decision must he clearl) 
explamed t6 the empio>ee in the decision notice."' 

IX. coT\TcLvsIo?; 
to get rid of them is to promote them or reassign 

ain I F  too often raiceil in the federal cirii service bt- 
ated h) l ack  of success 111 diaciplnnnp c i~ i l i an  em- 
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plojees This article has esplainecl the procedures that 1mwt be fal- 
laried if action? are to become effective. Discipline is only a ma33 

anaibilit). but a c t i o n  that 1s delayed. in -  
pracea?erl \\-ill have a WYIOUS impact on  
ation concerned The published Commia- 

sion and agency guidance m u s  be unrlerstoorl anil followed, bur it is 
also important that  management and Civilian 

the S t P w  of high emotional inrolrement  rare11 meet the tee: of 
reasonableness that  is demanded throughout the process Ideall! . a 
properl) managed work force will require few disciplinary actiona. 
but if such action is appropriate, a process i s  available that can be 
admmstei’ed equ tab l j  anil effectively 
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U N I O Y I Z A T I O N  OF T H E  MILITARY:  
S O M E  L E G A L  ASD P R A C T I C A L  

C O Y S I D E R A T I O N S *  
Captain William S. OstanxA 

I .  INTRODUCTION 
Recently, there  has been much controiewy and public debate 

m e r  the issue of unionizing the military forces of the United States 
Government. This discussion can no longer be disregarded OF die- 
missed as a mere fantasy. The American Fedemsmn of Government 
Employees (AFGE). an affiliate of the AFL-CIO, has proposed a 
sophisticated program for organizing the militar? . In September 
1976. the AFGE conrention appro\ed an amendment to  its constitu- 
tion which expanded ita jurisdiction to  include members  of the 
aimed forcer and employees of per  
tors.' 

Although the delegates expanded the 4 F G E ' s  jurisdiction. they 
did not at the same time authorize or fund a major  organizing pro- 
gram t o  help s w e p  these n e ~  potential inembera into the AFGE 
fold On March i ,  1977, the American Federation of Government 
Employees' ra t ional  E x c u t i r e  Council, the union's governing bod) 
between biennial conventions, approved and sent t o  the membership 
for its approval or rejection in a referendum. a plan to admit per- 
~oiiiiel of the armed forces t o  union membership and  to  provide 
them a a h  va ious  types of representation services 

The referendum proposal caili for the membership t o  be proiirietl 
1% ith an outline of the military representation ~ s s u e  aummanzing the 
r i e n s  of the proponents and opponent> of uniomzation. The i o t e  
i i i l l  be conducteil xi thin the l o d ~ '  bargaining units and the results 
t ranammed t o  APGE headquarteis The final vote of the member- 
ahiu is to be aiinouncerl uubliclv no  later than October 1. 1 9 X 3  

109 



I1 HISTORIC.IL B.1CKGROUSD 

110 



19771 UNIOXIZATION OF THE MILITARY 

S w d e n ,  Norway,  Denmark, Belgium, West  Germany, and the 
Sether lands all ha re  some form of a military 

The demands of the European unions ha re  focused almost e ic lu-  
sively 011 economic anti professional Higher compensation 
is the most important "bread ancl butter" isaue for  all these unions.i 
and the issues of regulated work time and compensation for  o r e l -  
time h a r e  also been topics of union C O ~ C B I ' I I  In addi t ion the 
unions have raised demands about service conditions and profes- 
sional standards.s Some unions, mostly i n  Saeden and Denmark, 
are alao seekinp occupational health and safety rmdelines l o  In ad-  
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iiitioii, the military organization; hare  sought improved dining and  

B .  FEDERAL r.YIOSS 
mol- unionism hac groan  ~n a 
~n particular. t he  major g r o ~  th 
1960. li The major reaion for 
ng of the federal bureaucrat) 

playees of rheii right t u  form.  join antl assist a union. antl grants the 
union  rhe right t o  bargair colieetnel> and secure ietireea of pier- 
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ancei on behalf of the employees it represents in rhe bargaining 
unit 

The most recent surrey conducted by the Civil Service Commin- 
$ion in Norembe, 1Yi6 showed that  AFGE increased its representa- 
tion to 673,410 e m p I ~ ? e e s . ~ '  IT should be noted that all of these em- 
ployees repreFented by the BFGE are not AFGE members. Today 
the total AFGE membership has been estimated at  approumately 
265,000 members.18 Department  of Defense employees comprise 
about 376.000 of the more than 678,110 federal employees which 
AFGE represents ,  and the union represents more Defense Depart- 
ment employees than ail other unions 

The Kennedy Order opened the door for federal U I I ~ I I S .  and the 
AFGE. in  particular, has been attempting continuously to increase 
Itr' membership rolls e ~ e r  since that time. In  1974, a t  the behest of 

itlent of the AFGE,  C i j i l e  Webber. the union urged 
rriee people to  support its wage demanrls. Hundreds 

of thousands of l ea f l e t s  a w e  distributed at  military bases reminding 
servicemembers that  AFGE'r efforts on behalf of federal workers 
also r a i d  milltar? salaries Pn Vieaing the 1974 initiative as suc~ 
eeseful, the AFGE leadership began to consider the prospect of 5 0 1 ~  
iciting actixe dut) militar) personnel to become union members.2' 
$5 the erosion of servicemembers' pa) continued, the al1m.e of mili- 
tar] organizing increased The AFGE's  present plan to orpanize the 
mil i taq calls upon present members to  admit mllitary personnel 
either to ekisting locals or to separate military locals. depending 
upon local choice.z' In addition, the AFGE has publicly d i i i i ~ ~ n c e t l  
that  militai.) members waulil pay the same per  capita dues, cur- 
rentl) S3 20 per month. that civilian members The m a r e  t o  
permit military membership thus represents an at tempt  by rhe 
.4FGE to reach for greater  economic p a a e r  anti to  bolster its union 
s t rength and tieasur) b) admitting the t i io  million uniformed per-  
sonnel ab union members. 

Same of the major difficulties confronting servicemembers today 
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C.  DEPART.IfEST OF DEFESSE POLICY 
O S  C.TIOYIZATIO.Y OF THE MILITARY 

On March 18, 1 9 i i .  Defense Secretary Harold Brann  reiterated 
Department of Defense policy when he told Congress that  military 
umons could play ha\oe n i t h  the command s)s tem.26 In  testifying 
before the Senate Armed Seiricea Committee he saiil, "The func- 
tional role of our armed forces demands abrolute certainty of Im- 
mediate and total responsiveness to la 
marked that  collective hargaining in th  
incompatible" with the need for "an u 
control system" z8 and referred t o  cur  
rent bargaining be tveen  the United Stdtes and any organization or 
person representing servicemembers t y  

Howeier, Seeretar? Broan c-aunonetl that 110 regulation prei 
servicemembers from joining unions.ao He suggested rhar pro - 
ing members of the armed forces from joining a unioii might be un- 
constitutional and violate the fixst amendment right of free associa- 
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t i ~ n . ~ ~  Consequently, Broa.n reporteilli would not endorse either of 
the t w o  bills pending before the  Senate Armed Services Commmttee 

:ufficient t o  prevent unionization 3 4  Although no uniforin regulanon 
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prevents  unions from soliciting for  members  an an Installation, 
Brown indicated that commanders can stop organizational activities 
on their iiietallatione if the activities undercut d i ~ e i p l i n e . ~ ~  

Clearly, the Defense Department has adopted an approach to- 
nard legislatirely forbidding unionization ahich ma) accurate13 be 
described as a "uait and see" attitude. Broan  reportedly told Con- 
gress that  he hat1 ordered his staff to  draw up a directive to "re- 
s i t r i d  s# military union recruiting on post. The directive r i l l  be 
placed into effect ,  he said.  "if events  require  i t  ' ' 3 7  IVhether  
unionization of the militari inll come to fruition or merely remain a 
poasibility, the constitutional and legal M U ~ L  surrounding these is- 
sues should be addressed Commanders and their legal advisors 
must be prepared t o  deal with these issues should the need arise. 

111. COKSTITUTIONAL AND LEGAL ISSUES 

A FIRST A.MEA'D.ZIEST RIGHT-FREED03 
OF ASS0CIATIO.L 

The AFGE claims it possesses a constitutional right to unionize 
the military. In  the summer of 1976, a stud) prepared for the AFGE 
leadership by the union's general counsel, L . X  Pellerzi, concluded 
that a flat ban an military union membership would be unconsritu- 
t i ~ n a l . ~ ~  His findings primarily relied on the canatitutional right of 
freedom of association guaranteed by the first amendment. In  his 
opinion, "a comprehensive ban on union membership per  se i i  be- 
yond the constitutional pale" 38 because it would constitute a n  over- 
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broad rernict ion on  the freedom of assxiat ion protecrr r l  b? the 

SirnilariZ. in  I b r h e c k  L. Wc.Vienl.4' the Cniteil States Supreme 
Court  affirmed a district c o u r t  t l e ~ i i m i  which had held that  a state  
qtatute and city rule prohibiting police f w m  forming 07 joining labor 
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organizations violated first and fourteenth amendment r ights  of 
freedom o i  association. The district court had ruled that  the Statute 
was unconstitutional on i ts  face and would Tignificantl? iniringe 
upon the policemen's right of freedom of a~aociat ion. '~  The Vorbeck 
court also painted out that  "[tlhere is no compelling reaeon for deny- 
ing certain persons membership in  organizations solely because of 
their s tz tus  as policemen where there  ia no showing that the organi- 
zations are detrimental to the sui generis, and paramilitary nature 
of police departments." 44 

A recent Supreme Court case, Abood L Detroit Board of Educo-  
fioi%45 confirmed in effect that  the right of empiobees to join a labor 
union is protected by  the first amendment and 1s within this free- 
dom of association. A t  issue in Abood \\as an attack on an agency- 
shop clause in a collective bargaining agreement between a union 
aiitl the board of education. While holding the ciause valid insofar as 
i t  requi ier l  pe t i t i one r s  to  pay a se rv ice  charge f o r  ~ a r i o u s  
nonideological employee services, the Court noted that  Its "deei- 
rioni eitablish a i t h  unmistakable claritj that  the ireedom of an in- 
dividual to associate for the purpose of aiii-ancmg beliefs and ideas 
is protected b j  the f i r i t  and fourteenth amendmenta." Ifi 

However, these first amendment rights are  not absolute; they 
may be limitetl by Congress If the national interest requires such 
action. The legal justification enunciated by Congress for the pen+ 
ing legislation ahieh i ~ o u l d  prohibit military personnel irom unioniz- 
ing ii derived iram Article I, section 8,  clause 14 of the Conetiru- 
tion. xh ich  grants  Congress  the power "to make rules for the 
gove rnmen t  and regulat ion of t he  l a n d  anti naval  forces  " 
Nonetheleas. as the Supreme Court recognized in (rrii ted States ?. 

R ~ b r l , ' ~  "When Congress' exercise of one of its enumerated poaerr  
clashes a i t h  those individual liberties protected by the Bill of  
Rights, It Is our 'delicate and difficult task' to determine whether 
the resulting restriction on freedom can be tolerated." IY 

umii t he  f w f  and Eaurfeenrh arnenrimenr r ich'? of 
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.Mo,gn,. i 3  could  pro- 
of thi- legialatm?. The 
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r ights ,  including those der i red from the First Amendment." 5 7  

He continued by noting that  despite the fact that  the state had 
permitted the prisoners to become union "members," the state had 
never permit ted the  union to  engage i n  group asaociational ac- 
t i rmes .  Indeed such associational rights 

mag be curtailed u h e n e i e r  t h e  ~ n m f u i i u n ' i  o f f m s l b ,  II :he e x e r a i i e  
of their  i n f a r n e d  d i r r i e r m  r e a i o n a h h  conclude t ha t  such n i i o ~ i a  

Chief Justice Burger concurred in the majority opinion and sum- 
marized the attitude of the Court when he s ta ted:  

'The issue here of course IS  n a f n h e r h e i  p"i0ner 'unior.r 'are"goori '  
a r ' b s d '  but r a t h e r  i h e f h e r  the Feiieial C a n s t m t m n  prohibits ? m e  

peculiar nature of the penal system. the necessity for discipline and 
order  in a prison, and the appropriate deference that  should be ac- 
corded the decisions of prison adminis t ra tors  An analogy can 
clearly be drawn from that  holding to  the militar) situation because 
some similarities do ehist.  The Court has recognized through the 
"separate societ?" doctrine the peculiar nature of the military com- 
munity. The Court has a130 noted the fundamental neeeesit) for 
obedience and discipline irithin the military structure and the de- 
ference to  be given to  the judgment exercised b? a commander or b) 
Confless in  the field of militar? affairs. The Court pointed out in its 
recent case that  the ' 'case of a prisoners' union, where the focus i? 
an the presentation of grieraiicea t o ,  and encouragement of adver- 
sarv relations with. institution offiiiem.la. surelv would rank on an r -  
one's 1 1 s  of potential trouble spots." The Court's "separate FOCI- 
ety ' doctrine and i ta  recent decision in Piisoiieis'Liibo,. C, im are 
strong indicators that  the C a u x  imultl hold a s ta tute  prohibiting 
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military umomza tm to be constitutional. V'hile it l a  a l i i q s  danger- 
ous to predict the future direction of any court. several factois aup- 
port thie conclusion Fi rs t ,  the Court has focused on the particular 
needs of two unique segments of mc ie t j ,  each of which has impor- 
tant,  but particularmil goals Second. in 
need far order and discipline is crucial, a 
permitted broad discretionary au thon t j  
be al loned.  Finally. in Pi.isoi<e?s' Lobo 
Creel .  1 S p o e h  6 1  a t  some length anil 
similarities between military and pyiion societ" 

On final w e d  ahich is integrally related to the membership issue 
In the event the courts should uphold the right 

fromjoimng the same union as those whom 
explored. In E i k  Gmue Fi,efiglilerr Loco1 
distiict court ruled that a prohibition agai 
ants belonging t o  any union iihich also had as member? rank and file 
firefighters was constitutional. An analogy can also be drawn to  the 

supernsore as  members of collectii-e bargaining unit-. Thii prO\i- 

objective of the Taft-Hartley Act bias to ''assure the e m p l q e r  of a 
loyal and efficient cadre of ruperiizors anil manager. indepenilent 
from the rank and fi le."C5 Thus. Congress or the Depaitmrnt of 
Defense iiould seem to be OD firm constitutional ground in prohibit- 
ing those 111 rupe r r i~o ry  positions from joining a union or at  ledst in  
prohibiting them from joining a union that incluclea the rank and file 
inembers Such a restriction on officei..; and S C O  i could be justified 
o n  the ground that it \rauld preierre the efficiency of the armed 
forces. 
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B.  r.YI0.Y ORGAYIZERS-ACCESS TO 
l i l L I  TAR Y I.YSTALL.4 TIO.YS 

Although military personnel may have the constitutioiial right to 
join a labor orgalmaton, it does not necessarili fo l low that  union 
organizers ha re  an absolute camtitutional right to  be granted ac- 
cess to  military installations for the puiposes of soliciting s e n -  
icemembers to join a union or rlistriburmg union literature.66 The 
views of the union orgamze~a and the in s t a l l a rm commander are 
likel) t o  be i n  conflict. The union organizeis will probably contend 
that then. firat amendment right of free expression permits them 
the access to a military installation for unionization activities The 
mirailation commander, in contrast. may assert that  the special 
needs of the miiitarj- permit him t o  control ekpresaion in ways that  
n.ould be unacceptable and unconstitutional in d civilian context. 

Any at tempt  to  resolie this conflict can only be accomplished b] 
reviewing the courr d e c ~ n o n s  which ha re  ar ld reesed  the  issue of 
command contml  of the exercise of first amendment rights by c i v i l -  
ians on  a military installation. In addition. the regulations and d -  
rectiree pramulgared by the Department of Defense in this area will 
shed some light on hoir an installation cammanrler should respond t o  
an) requests b? union organizers for access t o  the matallation 
reported cases hare  conaidei.etl the issue of a union representar 
right of access t o  military inatallatia 
servicemembers to join a union. Hou 
installation eoinmanrler and his staff judge advocate a i t h  guidelines 
t o  assist in solving such problems. 

. .  

SepL 19h61 
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The Supreme Court  in Cafetene d Restuain, i t  1i'oiiiei.- b .  V e E i -  
I O U , ~ '  reaffirmed a commaniler's broad power t o  exclude eiviliani 
from military bases. 

or for B"! person t o  e n t e r  or 
barrerl b\ orr le i  of 

o n  after h a i i n g  heen 

lant's conviction for reentering Fort  Sam Houston in violation of a 
bar order Fioaer hail originally been batred for distributing leaf- 

public s t reet .  the military "had abandoned any claim that  I t  has spe- 
cial interests" in determining h h o  aalkerl. talked or leafleted on  
the Avenue 

Subrequent t o  the Fiorcrr case, the  "limited access" or 'open- 
closetl'' '> doctrine has been utilized by the  courts Generall!, the 
m u m  have held that if a base is " ~ l ~ s e d ' '  to  the public. then a ?om- 
mantler retains his broad authority under W e E i r o y ,  but if  any por- 
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tion of an installation is "open" to the public, then under Pia 
civilians have a constitutionally protected right t o  exercise 
Reeilom of expression in those areas.'3 

The Supreme Court's theory of abandonment of control was made 
m e n  more eonfuling as a r e w i t  of its recent cleciaion, G r e w  c 
Spock  In that case, candidates for the offices of President and  
Vice-President of the United States had been denied permission t o  
enter the For t  Dix, Yeis Jeriey, Militar) Reservation. far the pur- 
poie of rli?ttibuting campaign literature and discussing election is- 
sued with servre personnel Furthermore,  a group of other persons 
had been evicted from the military reserration an several occasions 
for  distributing l i terature.  

These complainants asserted yiolatiana of their fii'st and  fifth 
ment rights and  sought an Injunction aga 
egulations which the commander hail re1 
ier on  the post. The first challenged re 

demons t r a t ions ,  picketing. si t- ins,  p ro t e s t  marches ,  political 
speeches, and similar actit-ities on the post. The second challenged 
regulation piohibiteil the rli.-tribution or posting of an) publication 
011 the post aithout the prior n i i t t en  consent of a specified militar> 
authorit> 

The Couit  upheld the Constitutionalit) of the regulations them- 
celves, which incorporated the "dea r  danger'' 2nd ' 'm i s sm m e r -  
ference'. te'td. ani1 found that the regulations hail not been improp- 
erly applied YI Juit ice S teua r t  delireieil the opinion of the Court 
in Spotb anti stated in forceful language that 

A f f h e  b a i i e  func 
t lnn "'.Q"e:'l"IW,l e 



MILITARY LA\V REVIEIF- [YOL. 77 

126 



19i7l UNIONIZATION OF THE MILITARY 

in an arbitrary or capricious manner .  Thus,  the power must be 
exercised in a reasonable fashion and on a cawby-case basls. The 
commander must ha re  "cogent reasons u i th  supporting evidence. 
for any denial of distribution piivilepei ' l e  or access to the installa- 

. The staff judge advocate can best 
ing that the h e t r  are f d l j  articulated 

and documented and that they support the commande~'s  ileclsion. 
Exactl? what  ConetitUtes "mission Interference" or a "clear 

danger" in a particulal situation 1s largely left to the commander's 
judgment.  although the  courts stand read! to revie- the rea- 
sonableness of his decision.8" In light of Spock,  the courts may n o v  
be more nilling t o  defer to a commander's deckion as to whether a 
particular nrit ing or activit j  presents a "clear danger" to loyalt), 
discipline or morale or  threatens to interfere i i l th the m1ssm of the 
installation or those under his command 

F5'1th regard t o  the commander's authority to regulate dirrribu- 
tion of literature, under Army regulations. a commander may not 
actually prohibit the distribution of literature. He ma> i le loy  the 
diesemination of any publication that.  in his opinion, pasee B "clear 
danger" or interferes irith his military mission 81 He musr then 
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tional claim. of the inmates 
cia15 hail permirteil the  inmates  t o  j o i n  the u 
Inmate-to-inmate solicitation "bordered on the i 
court further mled that because bulk mailings to 
the Jaycee?. ilcoholics .inonymoui, and  in one iiistitution the Bo? 
Scours had been permirteil, the prison officials, absent a showing of 

ant i  held that beca 

circunistmces of confinement." The priwn o f f i e ia i r  hail caneluileil 
t h a t  the presence anil the objectives of a prisoners' labor union 
uould be detrimental to order and security in the p n ~ o n i . ~ ~  The 
C o a i r  reasoned that  t h e  "neceesar) and  correct reiult of our ilefer- 
ence I O  t h e  informed d immion  of pricon administrators permits 
them, anil not the courts. t o  inake the difficult judgments concern- 
m e  indtit~tioiial omrat ions in ritwations such as this " yl' Thus the 

40Y F Supp Y d i  IE D T L 1978) 
81 I d  Lf 943 

.. . 
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tha t  t h e  iegulatory prohibition: concerning diitribution of bulk mail 
and union meetings constituted a denial of equal protection because 
bulk mailing and meeting rights had been extended t o  the Jaycees, 

that itlhe Distric: Court's fur 'ement of a r lemonitrabk 
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tianr, whether they he charactenzed a b  'unions' or otheraise .  but 
only on  uhe the r  the Constitution requires prison officials to permmr 
their operation." eB Thus, this deei.ian should give Congress. the 
Department of Defense and installation commanders some indica- 
t ion  that  the Courr will defer t o  their reasonable judgment exer- 
cised 111 the f i e l d  of military affara. especmll?. ileemons which con- 
trol the x c e e e  of union organizers t o  a militai.) installation. 

There is one final. novel argument x hich can be propounded as a 
reauit of the recent Supreme Court ruling in  Aboo,l.'"' the agene). 
shop case Yr Justice S tena r t  deli\ered the opinion for the Court 
and $rated that "there can be no quarrel with the truism that  he- 
cause public empio)ee urions at tempt  t o  influence governmental 
polici making. then activities-and the views of the 
disapier irith them-may properly be termed polit 
comment must be compared with the Court 3 holding 
the milltar? must be "Insulated iiom both the reality and  the a p ~  
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firefighters sought to have the Iau declared unconstitutional. The 
court ruled that the prohibition of.collective bargaining agreements 
was not unconstitutional. 

There i i  na:hmg in t he  United States   COW:^ 
to hare B c o n t r a m  irith another u h a  does not 

f m  The right 10 a c o l l e c t i r e  bargaining ag'ecmenr. eo firml) en- 
t r enched  ~n A m e r i c a n  !ahor maiiagement r e l s t m n ~  r e e i s  u p o n  
nat ional  lepi!ation mil not  upon t h e  federal Ca 
i s  a i f h i n  rhe poueri reserved t u  I I  t o  refuse t o  e 
menti and 50 t o  declare b) i fafute l o b  

Similarly, ~n Vorbeck o .Jfc.Vml, the court ruled that there IVPS 

no constitutional right to collective bargaining and that the exclu- 
sion of police officers from eolleetive bargaining did not abridge 
their constitutional  right^.'^' These t w o  decisions can be applied to 
the concept of a military u n i m  because fire and police departments 
are quasi-military in structure.  No constitutional right to colieetive 
bargaining exists and no national iegislation or Eyecutire Order 
specifically recognizes the right of a servicemembers' union to eii- 
gage in collective bargaining. Therefore, the Defense Department 
appears t o  be on firm constitutional ground in prohibiting tom- 
manders from bargaining u i th  any servicemembers' union. 

A large portion of the public debate an the advantages and dieati- 
vantages of collective bargaining in the militarb has involved the 
scope Of representation, in other words, what issues are subject to 
negotiation at  the bargaining table. In order for a u n m r  to be effec- 
tive in ita role as the ~ X C ~ U S I Y ~  representative of a group of employ- 
ees and to justify its existence. co i lec t i~e  bargaining is essential. If 
servicemembers are permitted to unionize, It is highly probable that 
their union will use 11s resources to obtain legislation or a n  Execu- 
tive Order which w11 recognize the right of a senicemembers '  union 
to engage in  collective bargaining with the installatioii commander .  
A detailed examination of the military unions in Europe r e ~ e a l z  that 
economic benefits ha\e been obtained for unio 
of collective bargaining I o n  The scope of barga 
ired to eeunomic and welfare matters,  iiher 
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ments often enough t o  demonstrate that ,  regardless of its lanful- 
ness, it is a useful ant1 powerful economic weapon. The post office 
at l ike  111 1969 and t h e  strike of federal air traffic controllers in  1970 
a e i e  the first major strikes by federal e m p i ~ y e e s . ' ' ~  The conclusion 
which can be drawn from both these work stoppages 1s that  the ferl- 
emi iaii which makes such a strike a felony is unenforceable 
when rioiaterl on  a large scale and on an organized baris. 

Arguably,  110 member of the armed forces can i l i r i d e  hie al- 
legiance be t eeen  his commander and a union leader who may issue 
an order to strike or otherwise take par t  in  a j o b  aetian. Collective 
bargaining and militar) discipline may be incompatible in view of a 
military member's obligation, under pnnciplea of military discipline, 
to obey any ianfui order of a aupenor .  

Unionism, with i ts  companion c o l l e c t i r e  bargaining, arguably 
presents a threat t o  the commander and the successful functioning 
of his unit. The present policy of the Defense Department. which 
prohibits collective bargaining in the military, should be continued. 
Otherwise. the effects of collective bargaining and job actions could 
weaken the power and authoritj- of the  chain of command, ulti- 
mateiy affecting national security. 

The emotionalism surrounding this subject causes the substantive 
aspects of unionization to  become lost in rhetoric. The AFGE'r  or- 

.-,. 

. L .  . .  
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ganmnonal plan m m t  be e\aminerl o b j e c t i t e l j  in  order to  a p p r m e  
realisticall! the potential. practical effect; of umomzatmn. 

IV. AS APPRAISAL OF AFGE'S PLAii 
TO ORGAXIZE THE MILITARY 

A AFGE'S REPRESESTATIOSAL A P P R O A C H  
AFGE has rleiiieil a "detailed specific, and orderly" 'Is program 

far accepting and rectuiring members of the armed forces This y o -  
gram. according t o  the AFGE. is 111 response t o  "mquiries from mill- 

1 ~once rned  with Pentagon policies which aoui t l  ewde 
I benefit structure.' ' ' I 6  Prior to making an orgamza- 
menr t o  military personnel, AFGE 1s contlucting a r?- 

ferenrlum among the civilian membership t o  r le temine their reat 
tion before praeeeriing.'" In  n e \ \  of the fact that  this pian nil1 be 
the basis foi any formal action initiated b) AFGE. the 
tioni contained in this plan should be reviewed and a 

The p~ogram emphasizes the point that  "in time o 
preriionali? declaieil Sational Defense emergency. th 
opnition v o ~ i t l  be ruspendeil." Howe\er. the ke? selling point of 
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tion efforts on matters  relating to service life and duty assignments 
"not of a direct combat nature ."  Some examples of areas of 
interest  include "housing, temporary iluty assignments (TDP), 
commissary and post exchange privileges, dress and hair codes, 
medical care. pmmotione and efficiency ratings and reprimands or 
discipline under A ~ t i c l e  16." 

Second leeal ieoresentarion w u l d  be orovidetl in conneetion I .  
with administrative boards and procedures under the Uniform Code 
of Military J u s t ~ e . ~ ~ ~  Military members ma) also be eligible for 
representation before b o d s  of Inquir) and investigation, fitness 
for ilut) and correction of military iecorrls AFGE acknowledges 
that  although military law i F  a ra ther  Epecialirerl area of legal prac- 

repierenration Group representation, principally lobbying in 
Congress and the executive branch agencies. xould be provided out 
of the AFGE national office under the overall direction of Sntianai 
President Kenneth T.  B l q l a c k  The lobbying work, conducted from 
the national office. would at tempt  to enhance and  protect military 
pay. retirement. health care, insurance, commissar) pririiegea and 
other  benefita.'*6 The proposal also recommends that  the staff paai- 
tion of "military coordinator" 12' be created within the national of- 
fice to direct the military representation pmgram 

B A COVTRAS1 OF A F G E S  P L A Y  W I T H  
PRESIDE\?' WILITARY PROCEDCRES 

AFGE's plan has placed considerable emphasis on  representation 
in the first step of the grievance procedure. but implies that  no legal 
representation is presently provided by the military in connection 
a i t h  administrative discharge boards, or far  br t ic le  15% that  may 
be imposed. A r e r i e n  of the existing milnar! procedures discloses 
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that  t h e  plan does  not aecuiateli.  reflect the i trucrwe of milltar) 
doclet'. 

An Arms regulation delineates the proceriu~es for eiiminatmg en- 
iiated personnel f i o m  the militarq s e n i c e  for misconduct or u 
suitability lZ8 The iegulation provider that  a: a baaid praceeiling 
eliminate d ser\icemembei. for misconduct. t h e  serrieeinernher 

138 



19771 USIOSIZATION OF THE MILITARY 

rirluala, and eliminating conditions detrimental to the efficiency or 
reputation of the The IG system operates on  t h e  theor)- 
that  the IC m u i t  render a judgment which is fair an i  objective, and 

eep 111 mind the nelfare of both the individual and  

a s tudy conducted b) Iiramer Associates, Inc. ,  a 
Washington consulting firm specializing in labor relations matters, 
government workers join public emplo? ee  unions less to improve 

conditions than to secure protection 
actions. whether these concern pay 
and a d ~ a n e e r n e n r . ' ~ '  The  s t u d y  

reason to b e l i a e  that rnilitar? per- 
union will be mouvatetl by the same 

tem t o  the serricemember's needs. 
Other remedial measures e i i i t  which can be utilized by the indi- 

vidual servicemember for a rer1re.s of grievances. The Article 138 
complaint procedure a l l o w  an) aervieeiiiember to make a written 
complaint againat his superior commanclmg This corn- 
d a i n t  IS then farh-airled to the officer exerciaine eenei.al court- 

also has a s t a tu to i i  right t o  petition Congress for  r e d r e a ~  of a 
grievance > d l  This procedure begins iiith the receipt of a le t ter  b) a 
Congressman. He attaches a referral slip t o  rhe letter and jenrli it 
through the military chain of command and make- inquir) of the 
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military department confemed in ortier to  obtain information neces- 
sary to  resolve the giierance 

The p r e e n t  Department of Defense grievance machinery must be 
alive to unionism No other g n e ~ a n c e  pro- 

a responsire grievance procedu 
)tar? by a sound command anil in 

s t ructure  Unions may at tempt  to  challenge anti revise th 
ante s t ructure  but the Supreme Court acknoiileilgeil in  
Wdiougl iby 1 4 2  that :  "The respansibiliti far setting up channels 
through which giierancei can be considered and fairl) settled reFta 
upon the Congress and upon the President of the rni te i i  States anil 
his subordinates. The military constitutes a specialized community 
governed by a separate rlivipline Erom that  of the civilian." 

If there 1s as much discontent throughout the rerviee as 1s mii-  
cated b> the  AFGE'a position s ta tements .  then this grievance 
machinery must be made t o  operate in a n  efficient manner anti t o  
respond t o  the servicemember's indiviiiual needs. Otherivi-iae. the 
frustrated and disillusioned servicemember will become susceptible 
to  the call of federal UP private rector unions Eor m a  members 

A renewrl  emphaiis should be given by the Defense Department 
to the esisting grievance machinery to e 
personnel are informed of and cleariy untl 
mand and IG function. Heads of HQDA 
maniiers of Army commands, agencies. ac 
dtallations should become more aw.l-e of 
ensuring that ail personnel under their jurisdiction are informed of 
the operation of the grievance system anti their rights in conjune- 
n a n  with the chain of command and the IG office 

The grievance system is onl! one aspect of this multifaceted is- 
sue. I t  is evident that  there  are other pmblema iihich are cauring 
unions t o  take an interest i n  organizing the military. Oni) an effec- 
tive operation of the grieiance machiner3 ni thin the Department of 
Defense nil1 help LO e\ t ingmth interest in unionization anil t o  re- 
duce the  chances of any union S U C C ~ S P  ir organizing unifoimerl 
members of the military establishment. 

v. COKCLUSION 
.is the erosion of economic benefits continues, :he allure of 

t a n  oieaniziiie will increase. 4 legal confrontation in the e m  
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may occur in the near future between the unions and the militarx 
establishment as a result of the controversial constitutional issues 
involved in unionizing military forces. A n y  attempt by Congress or 
the Department of Defense t o  prohibit military personnel from join- 
ing a servicemembers' union wil l  probably be found to be constitu- 
tionally permissible. Howre\er, there id no absolute guarantee that 
this type of legislation or regulation would be upheld by the courts. 
Therefore, Congress would be w e l l  advised also to consider prohibit- 
ing commanders from engaging in collective bargaining with any 
servicemembers' union. Such a prohibition 4 d d  be constitutionally 
valid because no constitutional right to collective bargaining exists. 
Another option 15 for the President to issue an Execurire Order 
which would specifically deny military personnel th? right t o  engage 
iii collectire bargaining with the commander. 

Union orgamzera may attempt to enter a military installation for 
the purposes of soliciting servicemembers to become union members 
or distributing union l i terature.  If this situation does  arise, the 
commander a i t h  the help of his staff judge advocate must scrupul- 

apply the "clear danger" andfor  the "mission interference" 
in resolving i ihether this faim of union activity ma)- be al- 
on  a military installation After rhia determination has been 
the commander must follow the appropriate procedures dia- 

cussed in this ayticle. Command decisions must be reasonable. n e l l  
ilocumenteil and supported by sound legal advice. Otherwise, the 

mander's decision. 

within the AFGE Itself. A general criticism is that the AFGE is nut  
able t o  provide its UII-~ civilian members a i t h  all the services the) 
n e e d  much less rake on  neii representation obligations 

The military serv ice  associations may provide a viable alternative 
to unionization Eaisting service organizations. such as the Aasacia- 
t ion of t h e  Un i t ed  S t a t e s  .Army (.&USA). c a n  pu r sue  se r r -  
icemembers' legtimate interests !more effectivei? than an)  union 
ran. The justification for :hi3 statement 11' the fact that service or- 
ganizations ha re  greater expertise in military affaiie, and more ac- 
ceptance in the defense cornmunit) anti o n  Capitol Hill i there the 
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with t h e  implied r h r e a t  of a 

Failure r o  succeed in  attacking the root causes of these problem 
may hare iiil-e conwpence r  for the future defense of our cauntr! 



COMMENT:  THE R I G H T S  OF M E R C E S A R I E S  
AS P R I S O N E R S  OF W A R  * 

Captain John Robert Cotton *I 

I. INTRODUCTIOX 
In June 1 9 i 6  thirteen meicenaries a h o  had been captured while 

participating in the cirii war in Angola were placed on trial. The 
tribunal trying them assumed that the mercenaries were var  mimi- 
wale, and proceeded t o  determine an appropriate sentence for each 
individual. Three of the mercenaries were sentenced to  death anil 
were eubsequentl) executed.' These and other  recent events  have 
raised significant questions about the n a y  captured mercenaries are 
to be treated under international 

ResoiLing the present confusion concerning the t reatment  to  be 
accorded mercenaries has become increasingly necessary, if onl) be- 
cause mercenaries' involvement in unconventional wars and ' ' ~ v ~ P s  
of national liberation" has proliferated since World War I1 These 
ill-defined conflicts often take place againat a backdrop of extreme 
political instability, anil are accompanied by revolutionary rhetoric 
disclaiming allegiance t o  the norms traditionally applied during 
armed  conflict^.^ Wirh this combination of elements. the risk that 

" The oplniars and eancluiioai prererted I" this art icle are thole of the author and 
d o  n o t  meersiarl!? repreiert t h e  views of The J u d p  i d i o c a r e  GenersYr School or 
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combatants captured in such conflicts iiill be mistreated 15 much 
greater than in  conventional \\us 

The primary mles of international I 
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This comment seeks to define the term "mercenary" and looks at  
the historical role of the mercenary and his treatment uhen  taken 
prisoner during a conflict. I t  will analyze how mereeiiariee are to be 

t Genera Convention and zi l l  determine 
hoiv the United Nations, certain individual governments, and the 
Diplomatic Conference a n  the Reaffirmation and Development of In- 
ternational Humanitarian Law Applicable in Armed Conflicts pro- 
pose that  mercenaries be t reated in future conflicts. Final!!, the 
note  will propose recommendations on how the l a w  should be 
clarified and expanded to  cope with problems peculiar t o  mer-  
cenaries. 

11. B H O  ARE XERCESARIES? 
One of the major problems involved iiith an? d 

cenaries is defining ehactly what a rnercenar? IS. 
comes especially importanr when determining ii he 
qualify for protection under the Third Genera Convention. Because 
vwy  little has been w i t t e n  about confusion has re- 
sulted mer what rights belligerents must accord such combatants 
and what duties the mercenaries' nat i re  s t a t e s  h a r e  to  protect  
them.'" 
.i mercenary has been rar iaual j  characterized as: 

1. One who serves merely for ivages." 
2. A soldier serving in the arm? of a countr) other  than 

his O W I I . ' ~  
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3 A person paid far his work, especially a solr i iei  hired 
Into farelg" S e r m e . ' 3 .  

Sone of these definitions is entirel? adequate for the purposes of 
analyzing who mercenaries are ani1 how the? should be tieared 
when they are captured. i s  iwith any label used i n  toda!'' multi- 

" 1s subject to various mteipreta- 

i ts  meaning is complicated by s 
m e n  moral o ~ e ~ . t o n e s . ' ~  Thus.  several que 
swereil in or~lei  IO reach a atan 
term "mercenar)." 

First ,  must a mercenary be a foreigner? If this criterion is a p r e ~  
requisite, may the soldiers of a former colonial p o a t r  be deemed to 
be foreigners? Historically. those categorized as mercenaries hare  
aliiays been of a different nationalit! than their hosts A problem 
arises, howerer, when an ~ni l i r i i lual .  for some reason, feels himself 
to be a member of a " ~ e o ~ l e "  which is oarticioatine in an armed 

distinctions in nationality i n  separatist  struggles n here a gea- 
giaphic or ethnic subgroup attempt; t o  break away from a mother 
countr? ( 7  e , Ukrainians from the U .S .S .R . )  01 hhere  a colon! 
seeks t o  secure ita independence from ethnically distinct rleicenrl- 
ante of ealanizera who nonetheless share common nativity u i th  rhe 

Perhapr in light of these analytical difficulties. the 

eensriei should be f 
be B eeneral eonie 
De\ e1opment or 1nte 
that mercenaries are 
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on& viable test for determining who is "foreign" ij a determination 
of how the contracting par ty  nea-ed the s ta tus  of the hired soldier 
a t  the time of contract. 

A related ISSUP 1s the determination of the parti- to  irhom the 
allegiance Although he mas be a national of a 
neutral a i t h  respect to  the conflict in ahich he i s  
first duty is t o  the s ta te  with which he  has con- 

tracted " 
Secondly. must mercenaries be valunteerc? This question appears 

simple, and should be ansirered in the afflrmatire Honeve r ,  the 
question becomes more complex when 11 involves individuals u ho 
ha re  been coerced by their government into "volunteering." I s  As 
volunteers, mercenaries zhould be free to contract to  serve fox any 
set period of time, or far no  specified period. Thus the! should be 
able to teiminat? then employment a t  a specified time, or at  will, 
depending upon the agreement.1e 

Thirii, must nier~eiiaiies be paid ai  a higher rate than indigenous 
tian arises because moat view mercenaries as mdi- 
i promises of high pay; indeed, the term "soldier 
aidered by many to  be synonomoue i i i th  the term 
fact, rnercenaiiei need not be highly paid profea- 
A mercenary may fight for an? compensation he 

d e .  there  is no requirement that  B mercenary be 

am *ere not rrerre 
n 8  t h e  Frereh Fore 

m e  foupht a i  mereeiariea in Spain during the Spanish C i w  Rar 
for :he i a a e e ,  for l i f t  P or P O  cmpensa r ion  Borrhnrd. s u p w  note 
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paid more than a regular soldier of comparable tank 111 the army for 
which he is 

The fourth and final queition is whether a mercenary ma)- fi l l  only 
specified roles for his employer. Hietoncall), mercenaries have 
fought in separate  units, as individuals, and as leaders anti men in 
native units.2J In  addition, they have performed many functions 
both on and off the battlefielrl, serving as combatants, aci r i iors  and 
guarrls 24 In short, the particular mil i taq role the mercenari fills 16 
m e l e v a n t  to his status ae a mercenary. 

At the eoi ic l~sion of a conflict. mercenaries serring a i t h  the "IC- 
tonous faction are "heroes," \$ hile those captured during hoerilities 
or af ter  the defeat of their ann? are iubject t o  punishment ~n their 
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This definition is certainly not free of all problems and ambiguities, 
but it wili aid in determining a h a r  posture the international cam- 
munity should take towards mercenaries. 

111. HISTORICAL BACKGROUSD 

A .  T R E A T M E S T  OF .MERCE,VARIES ASD 
P O W s  PRIOR TO 1900 

The historical background of the concepts "mercenary" and "pria- 
mer of war'' must he considered before one can adequately deter- 
mine how mercenaries should he t reated today. Mercenaries and 
pr isoners  of war h a r e  both existed since the ear l ies t  recorded 
armed conflict. The s ta tus  accorded mercenaries and POW'S has, 
however, become reversed over the centuries. In ancient times, 
mercenaries irere respected professionala; prisonera of war, if they 
survived, were 111 regarded.'7 In the modern era, however, mer- 
cenaries are typicall) looked upon with scorn, while POWs have 
become the objects of Increasing international concern. 

Chroniclers tell of the  ancient Carthaginians' use of Numidian 
mereenaq The cit) s ta tes  of ancient Greece often im- 
ported Macedoniana to fight in their armies and Phoenicians to man 
their The Roman Empire made extensive use of mer- 
cenaries, especially after the first century 4.D. I t  vas not at all 
uncommon for Rome to use one Germanic tribe to man the border to  
ward off other Germanic tribes.3o Mercenaries in these early ~ a r s  
faced the same t reatment  as nearlg all vanquished foes: "[Vlictory 
vested in the conqueror the right of pmperty in the captive, and 
prisoners were put to  death,  enslaved, or sold into darer).'' 
Caesar. during his second campaign in Gaul, personally sold 33,000 
Belgian I t  was also not uncommon to sacrifice enemy 

,.""", 
W. I.LORY. ittp,o note 10. at  12 "Pnsaner? were killer1 r h e n  the) became m 

encumbrance.  or u h e n  their slaughter would terrlf)  t h e  enemy a n d  glorlfi t h e  
eonqveror ' id '%laderarim x a 8  regarded a i  a n  offense among the masf ~elipiaui 
nsiions " H FOOKS. m p m  note  23. et 7 

H FUOKS. aupra note 23, at  10 Such p*actirer were no! at  all u n ~ o r n r n o n  ' Ac- 
coLding t o  Tacitus the conqueror i a i  permitted 10 des!ro) the ranquirhed w i t h o u t  
PILI . ' '  id B L  8 I n  fact. failure .n a c t  I" thin manner w a s  often serraurly f r o r n e d  
upon "The Syrrcusan general Henioerates w83 CoEdernneii Lo exile for having pve- 
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y the l i i J 0  P .  "the 01 

of large conscript armies, m e i c e n a i ~ s  became \cry irnporranr a; 
elite iightirg units, cadre for training I a i g t  unit'. anti s!i.a~epii nrl- 
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Tisors t o  cammanclers. They were t reated a i t h  respect as experts  in 
warfare and \%-em generally treated a i t h  cordiality when captured 
because often hirelings from the same native land sere  employed by 
both sides to a conflict. 

Although the wholesale murder of POA'e continued ivell into the 
and their miatieatment continues even today, their 

cendriea t reated differently from enemy  national^.^' During the 
American Revolution even the  Hessian mercenaries who fought 
against the American colonists were t reated as prisoners of uar  
when c a ~ t u r e d . ~ ~  Later .  captured members of the French Foreign 

e a5 t h e  17th Cenrur) H FOOXE supra inate 
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Legion >%ere accorded the x i m e  privileges as p~isoners of and 
foreign volunteers fighting fa, the Boer? \rere treated a* P01V's 
when captmeil." 

B.  T H E  I U % S T I E T H  CESTCRY 
Since the end of the Secontl !Torid Kar a certain diadam foy sol- 

diers of fortune has developed Perhaps this attitude has developed 
because utilization of mercenaries has became less commori, and has  
often been restricted to  small. "third ivarld" colaniai iiars where 
political judgments concerning iegitimacy of the colonists cause in- 
fect outs iders  peiaeption of the hired ~ 0 l d i e i . a . ' ~  In  addition,  me^- 

cenariea are often t iexed by outsider? as profeanouai killers who 
only allegiance E to money Inrleed, their employera often "1 

them as a disfavored, but neceesar), evil. CeitamI> there eharac- 
terizationi are not likel! to  breed s>mpath)  or compassion far 
mercenary aoldiers 

\.Yhile the perception of mercenaries ha.; deteriorated, prisoners 
of ii-ar hare  in general benefited greatly by treaties signer1 during 
the 20th century which categorize them as a class of uxliridualz in 
need of protection Unfortunatel), though, the changes in  modern 
warfare have created nen classee of combatant? and n e u  types o i  
sars  making t reaty definitions obsolete and difficult t o  appl j .  G u e r ~  
rillae, commandos. mercenaries and terrorists acting in  "iiara of ihb- 
eration" and in internal conflicts Kith international consequence. 
hare  great l i  t a d  the ability o i  partier to pmviiie piotection to 
misoners of The l e d i t \  of such iorees and the aoolicabi!it\ 
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deal with this problem. While significant progress has been made, 
espec~all) by imparting an international character to  "wars of hber- 
ation" and by ensuring POW s t a t u  t o  guerriilas and 
much remains to be done. The statue of mercenaries has proved to 
be a major stumbling block to agreement.j3 

A i  a result of changing rrorld opinion and partially because of the 
unstable social situations m which mercenaries are now fighting, 
their status as POW'S is uncertain, and their treatment when cap- 
tured has senoualg. deteriorated. In  the Congolese Civil War. mer- 
cenaries were used extensively by all rides. I t  was generally ac- 
cepted that if captured the) uould be accorded  prisoner-of-war 
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As the a m  intensified, hooerer .  atroeicies increased: anti 
many of the  black n a t i o n d i m  treated the white mercenaries aa 
criminals inrerfering in internal matters.s5 In Angola the  blPLA 
placed thirteen mercenaries on trial for the status crime of be 
mercenariei anti ewntuall? e\ecuterl  three of the 
to accord these men any rights as prisoners of s a  
in realit) only a "sentencing hearing." .ingola 
developing nations which feel that the? are not 
tional standards they had no part in creating Thus. Angola chose to 
make the status of merceiiar) a '%ai- crime" j7 and to treat indi- 
r i t lua ls  ~n this uategori diffeientl) than regular detainees Angola's 
unilateral action brought both praise and cries of outrage from the 
rest of the ~viorlil. anrl it has left the  true legal status of mercenai~es 
in complete confusion. How cui-rent international Ian \ , i eae  the  
problem will ne\[ be examined 

IV. CURREST TREKDS I N  THE TREATMEKT OF 
C.iPTIVE MERCEXARIES 

A.  
As of 1974, 140 nations had become signatones :o the Genera 

Convention Relative t o  the Treatment of Prisoners of K'ar.s8 The 
Convention binds those nationi to its praviaianr. !&reover, it is 

T H E  GE.VEI'A C0A'VE.TTIO.T OF I9JY 
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paaaihle that its provi?iuns have become “customary international 
 la^." and thus binding on  nomignatones as i i e l l  

I\Iercenai.ier are not specificall? mentioned anywhere 111 the Con- 
vention. Further .  there  1s no indicarion in the Commentaiy on  the 
Canrention that the subject of t reatment  of mercenaries was ever  
-peeifically addressed. This fact ma) he interpreted in  two ways. I t  
s possible that  the lack of specific consideration 0 1  mention w a s  
ntent ional ,  and tha t  as a resul t ,  mercenaries  are specifically 

excluiled from the class of individuals protected by the Conrentmn. 
On the other hand. it is possible that the Convention was intended 
to be general ~n chaiacter and thar iri light of historical precedent a t  
the time of the drafting of the Convention, mercenaries s e r e  ar- 
somed to fall v i thm one of the protected categories. The la t ter  in- 
terpretation ~ v d d  appear to he supported h? history because the 
provisions of the Convention h a r e  traditionall? been considered 
general in nature and to be meluaire unless specifically exclusive in 
character. 

of the Convention is the key to  determininr  what Article 4 

Is T h e  G c w * , n  C 
*“The  GPW Cor 

annexed model. 
16).Ilemberi of e r e i l l .  mcludmg marterr,  p h t i  a n d  apprentices. of t h e  mer- 

chant rrarine and the e r e r i  af civil aircraft of the Parties t o  t h e  conflict, 
r h o  d o  not benefit b )  mare favourable treatment under 8”)  other pmri- 
Elone of mte,nattona1 law 
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groups qualify for pnaoner  of b a r  status Member? of the armed 
forces quaiif? as d o  members of militias. volunteei corps, armed 
forces of countned  not recognized b) the De 
accompanying the armed forces. and levees e 
any members of resistance movements or other partisans nil1 qual- 
ify for POX s ta tus  if the! 

1. are commanilerl by a person reiponzible for his subor- 
dinates: 

2 hare  a fixeil, distinctive sign recognizable at a dis- 
tance; 

8. carry arms openly: 
1 conduct their operations in accordance v i t h  the lams 

slid CUFtOrnF of Val' 6 2  

This Article is general in nature I ts  purpose is to identify iaaful 
combatants  for protection under the Convention I t  require. that 

onpied count,)  if the ~ c c u p y r g  Poaer c m i i d e r r  I, necei iar!  3) ,caw of 
such allegiance t o  inferr t h e a  e i e n  though i f  has  original') liberate8 
them i r h h  hos fd i t i e i  *me going on out- ide t h e  t e rn to r )  ~t occeplei  11, 

particular where  such persons h a r e  made an uniucee-rful a t t e m p t  to l e -  
join the  a rmed forcer t o  uhieh  the? belong and which are engaged in c m  
bar  or where  :hey fail t o  ~ o r n ~ l j  with i s m m o n s  made t o  them a n h  a 
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an)  combatant reeking the Caniention'a protections against mis- 
t reatment  identify himself with a part? to the conflict in such a 
manner that he can  unequivocally be recognized by the enemy 
This choice having been made. the combatant 15, if captured, af- 
forded pmtection as a P O X  Sothing more is required. The general 
nature of Article 1 becomes more obvious in light of recent at tempts  
IO broaden its app1icabilit.v I t  is nom generally accepted that com- 
mandos and paratroops are protected as lawful belligerents, al- 
though this fact was unclear at one time.e' 

There 1% general agreement that in the past mercenaries have 
ccorded prisoner of war statue JIercenaries are nearly al- 

performing military duties a t  the time of their detention and 
hould usually qualify undei .irtiele 4(a)(l) or CY) .  i s  requiieci 
t i ck  4, they are habitually uniformed. serving untler a com- 

mander. carrying arms openly and normally mitlucting their opera- 
tion? in accordance with the laiis and customs of Because 
merceiiariee consistentl? qualify as combatants under these trarli- 
tioiial stanilarda a n d  more particuiaii) because the  dmf t  Pro- 
tocols ha%e attempted to ease the qualification s tandards,  mer- 
cenai-ies should be t reated as qualified combatants But ,  even If 
their s ta tus  under Aiticle 4 is questionable. they are to be treated 
as P O T S  until their s ta tus  has been rletermined b j  a competent 
t i i b u d f i a  

is "A subjecr of a n  
t h e  same ~ipb:r R I  

recfmn. should not be defeirninatire of 
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If granted POX status.  the mercenary taken captive during an 
international armed conflict is entitled to all the protections the 
Convention affords '4 As a POIV, the mercenary cannot be charged 
with committing acts that are legal under the laws of land war- 
fare. ' l  Fu r the r ,  he is guaranteed man) procedural safeguards. 
These include rights against coercioii; narification of proceedings: 
assistance of an advocate or emnsel and an interpreter;  eommunica- 
tion of the charge and relevalit documents, and humane treatment 
nhile the penalt) is being served.'r In addition, the death penalty 
may not be imposed except for crimes specified at  the outbreak of 
hostilities. '' 

Article 85 deals B i th  offensea committed before capture.  I t  
specifies that  POW'S who are prosecuted for acts committed prior to 
capture shaii retain POW status,  even if convicted. Thus, e i en  if 
the statue of being mercenary were a It would be a crime 
committed before capture, and the mercenary could iiot be deprived 
af his POW statu%.'n 

GPII' C o r i e n r i o n  art 99 para 1 Foi example. I f  an ur!auhl cambarant shot 
an enem) soldier. he aou ld  be guilty of murder, bu! I f  a laafu! iambslant engages 
10 the  same act he 19 m u f e e l e d  bu the lax of land iiarfare and cannot be rime- 
cvied 
' ( S e e  GPU' Convention arts 88-108. These ~ r i i c l e _ i  preseiibe a minimum i t a n d  
a i d  of trea!men! adherence t o  which u a u l d  be monitored through the lnferna 
tlonal Red Crass or other deiignsred P l o t e r t i n g  Party 
li P.Px.,-mm,.a"*."m I.+ ,"n 
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B.  THE C.YITED .YATIO.\-S 
There are developments outside the Geneva Conventions which 

reflect the vien that  mercenaries should be t reated differentl! than 
regular combatants, Perhaps most indicative of this sentiment m e  
three recent I esdutions of the United Sat ions General Assembl! 
The first declares that mercenaries are "outlavs" and that  using 
mercenaries 1s c r i m ~ n a l . ~ ~  Both rhe first and ;e 
upon all states t o  take the necessar) measur 
cruitment. financing and training of mercenar 
ani1 to prohibit their nationak from sen ing  as mercenariez " 64 FI- 
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naliv, the most recent resolution declares: "The use of mercenaries 
b> colonial and racist regimes against the national liberation move- 
ments struggling for their freedom and independence from the yoke 
of colonialism and alien domination is considered to be a criminal act 
and the mercenaries should accordingly be punished as erimi- 
nals." While such inflammatory rhetoric i8 not commendable in 
any attempt to develop a well reasoned and practical solution to the 
mercenary question,86 it does at  leaat show some sentiment that  
mercenaries should be denied prisoner of war status and should be 
treated as brigands. 

C. THE U'VITED STATES 
Many individual governments have undertaken t o  prevent the re- 

cruitment and use of mercenaries. The United States has made it a 
crime to hire or recruit mercenaries within the United States.B' 
Another section of the Code prohibits United Stater citizens from 
accepting and exercising a commission in a foreign Service in  a war 
againat a foreign nation with which the United States is a t  peace,8s 
and another statute provides that one who enters the armed forces 
of a foreign s ta te  without the writ ten authorization of the Se- 
cretariea of State and Defense will lose his citizenship.8s I t  is thus 
clear that  the Cnited States frowns on its citizens becoming mer- 
cenaries. 

I t  must be noted, however, that  it is not unlawful for a citizen to 
ieare the United States intending to enlist abroad in a foreign serw 
ice,eo and in fact the United States has in the past not only failed ta  
prosecute American mercenaries but has aided in their repatria- 
t i onS1  Furthermore,  unlike the United Kations resolutions. the 

l b  G A Res 3103. 28 C.S. GAOR. Supp. ( N o  30) 142, C . S  Doc A19030 (19741 
The effect8 of m e  of mercenaries in eonventtonal n a i i  and b )  "freedom fight- 

ing' farces IS lef r  unriesr by this reialutian 
la  C S . C  8 9598a1 (19701 pm'ides, i n  pertinent part. that  'Whoeier .  ni thin 

the United Stater ~n the s e r v i ~ e  of ani 
iarelpn i r a t e ,  . as a soldier shall be iir,ed not more than $1,000 or 
imprisoned not more t h a n  :hree )ears,  01 bath.' 
- ~ -.c i 968 I19701 

hires or reisins anather t o  enl ist  

: 5 148la1(41 (19701 After .Afrorlm > Rusk.  367 L' S 263 119671 fhoueh.  
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United States statutes are aimed at preventing indiriduala from be- 
coming mercenanei. and are in no ua!- inconsistent with treating 
mercenaries 

D. T H E  DIPLOMATIC CO.TFERE.TCE A T  G E Y E V A  
The Diplomatic Conference on the Reaffrmation and Derelop- 

ment of International Humanitarian Law Applicable to Armed Con- 
flicts is currently nieeting 1 n  i ts  Fourth Session at  Genera.s2 This 
Conference repyeients the best hope for redrafting the Genera 
POW Caniention to better conform t o  present global needs. The 
i-me of mercei ia~ies  has been raised by the Kigenan delegation in 
its proposal which uould amend the Draft Protocol so as to deny 
POlV statue t o  mercenaries captured in nare of national libeia- 
tion *3 The Conference seems to refleer a wide, though not unani- 
mous, eonsensua that the use of mercenaries should not be condoned 
and that the?- should not be protected when the? are c a p t ~ r e d . ~ '  

The problem of defining the term "mercenar) ,"  though. has 
proved insoluable thus far Compounding the problem IS the fact 
that  sererai  states want t o  retain the option of treating CdptUred 
mercenaries as P O f ' e  while others want to exclude them entirely 
from the definition of prisoner of war.g6 The Conference, while mov- 
mg to expand the rlefimtion of legal combatants under Article 4 of 
the Conrention. is nonetheless attempting to contract the definition 
with regard to mercenaries. This situation, coupled with a growing 
realization that overbroad definitions and over-inclusive caregoriea 
may one day be construed against the interests of a state in a man- 
lier not now foreseeable, has made agreement difficult. The Confer- 
ence holds promise because at least the issue of mercenaries is being 
discussed. Howe\er,  final agieernent at  the Conference and sub- 
sequent adoption of any proposal by the world eommunit) remain 
only passlbilitie; far the future. 

POK'i in the event the! are captured 
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V. REC03IMENDATIOh'S 
I t  is clear that there  is conflict between the current sentiment of a 

large portion of the global c0mmumt)- and the provisions of the 
Geneva POW Convention which ostensibly protect mercenaries. 
This situation has r e d t e d  in breaches of the Contention which not 
only I e a ~ e  mercenaries 111 a highly uncertain position, but which a180 
threaten the viability of the Convention itself. In  light of th15 situa- 
tion several recommendations are in  order: 

I 
1 

and developing countries. is most difficult t o  attain. The current 
trend of opinion leads t o  a finding that mercenary s ta tus  is (or 
should be) illegal but, be>ond this core xlea. there  is no consen- 
sus. The definition of the term mercenary and the solutian to  the 
question of how mercenaries ale to  be treated remain elusire a t  
best. Nevertheless, a ~omii ion ground in the desire for peace and 
the protection of the iwrld 's  inhabitants does exist and a solution 
should be attainable. 

2. A protocol to the 1919 Genera POW Conrentian 1s currently 
being negot ia ted This protocol should, at the very least, e i ther  
apeei f ico l ly  include or exclude inereenaries from coverage under the 
Conrent ion.  Furthermore,  t he  protocol should define the  term 
"mercenary" in a manner free from all inflarnmatori- rhetoric.e8 It 
~vould,  of COUIII, be possible t o  specify those entitled to protected 
s ta tus  bj- enumerating l imited roles n hich mercenaries could law- 
fully perform or by permitting them to participate in only certain 
t i p s  of conflicts. Possible ezamplea of such compromise s d ~ t i o n s  
would be t o  allow them to function only as adrisois or to  fight only 
in  wars other than ' 'vars of national liberation." Intermediate 501~- 
tione of this natuie  would complicate fur ther  an already complex 
Convention, haaerer. and if possible should be avoided. Such a so- 
lution n o u l d  only create greater  latitude for creative interpretation 
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by self-serving parties. A further consideration is that consistency 
of treatment should be sought This final c 
concluaim that if guerrillas and other cl 
combatants are t o  be included in the C 
through the Protocols, then mercenaries should also be included.98 

3. In practice mercenaries should be treated a3 P O V ?  %hen cap- 
tured. This status should continue at l eas t  until their actual status 
can be clarified under Article 4 or until Article E5 criminal proceed- 
ings can be initiated 

4. .i further statement in the protocola should be added. specif!. 
ing whether or not mercenaries should be punished for " w i m s  
against peace." lDo A s  currenrly interpreted,  crimes agamet peace 
may only be committed by the highest ranking civilian officials anri 

nation. The inclusion of "crimes against 
as designed as a bask far prosecuting the 

wars, anri not those who are mere partiel- 
ation of this particular article was the cmn- 

mal conduct for which the mercenaries in Angola stood trial. 
5 .  An impartial tribunal should be charged with determining the 

Status of P O W r  and irith the trial of ' ' s tatus" crimes. Such a tri- 
bunal could be of a permanent nature.  such as the International 
Commission of Jur is ts ,  or it could be convened a d  the need arose 
through the cooidinati\e auspic of the Protecting P o i ~ e r . ' ~ '  at 
least dunng  the initial stages of existence. I t  i%-ill be diffificuit to 
force nations to submit t o  the ju diction of such a tribunal. eepe- 
cially in  the emotionally charged atmosphere >which surround? molt 
war time situations. The tribunal a o u l d .  therefore. hare to be of the 
highest caliber and as free from political interests as possible If the 
tribunal is to be of a permanent nature.  then thiough treaties par- 
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ties could agree to submit disputes to the tribunai prior to the actual 
occurrence of any hostiiities. If the Protecting Power provides the 
impetus for the formation of the tribunal, which is the most facile 
solution, reciprocity would presumably attach, and the adversaries 
would find it mutually advantageous to submit to the jurisdiction of 
the tribunal. 

6. Provisions must be adopted which provide for enforcement of 
the Geneva Conventions and for punishment of breaches of the Can- 
ventions. I t  is unrealistic to expect signatories to remedy infrac- 
tions of their own accord. A strengthening of the Protecting Power 
system, authorizing and requiring the Protecting Power to conduct 
unannounced inspections and to punish violations, would be the 
most propitious method of achieving enforcement. In  lieu of this, an 
impartial international commission should he appointed perma- 
nently to investigate possible infractions which it perceives, or 
which are reported to it.Io2 This commission should be able to t ry  
vialators and impose sanctions against both individuals and states.  
I t s  findings would of necessity require the  support  of all sig- 
natories.los These recommendations should heip in resolving the 
current confusion over the legal status of mercenaries. 

VI. COi\'CLUSION 
The questionable status of mereenariez as lawful combatants is a 

matter of grave concern not only t o  the individuals involved but, 
because of the possibly disruptive effects the problem may have on 
world peace, to the international community as well The problem 
arises first from the inadequacy of current definitions of the term 
"mercenarg." Second, it O C C U I . ~  because of the inexactness of the 
Genera Convention and as a result of the self-seeking interpreta- 
tions various nations give to it.  Third, the problem is accentuated 
by the disparity between current world att i tudes toward mer- 
cenaries and their apparent protection under the Genera Conren- 
tion. The Diplomatic Conference at  Genela is only now confronting 
this issue squarely Finally, the whole situation is exacerbated b3- 
the current lack of enforcement machinery to redress breaches of 
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the Convention. By amending and clarifying the Genera Cumention 
through the Protocols and by rrrengrhemng the Protecting Power 
32 i tem or creating an international commission t o  make determina- 
tions of POX’ status  and t o  investigare and punish breaches. the 
uncertaint) currently facing mercenariec CRLI be aile\iateil and  rhe 
potential c n i i i  111 the mternational community can  be averted 
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C O h I M E N T :  E V I D E N T I A R Y  U S E  OF T H E  V O I C E  
S P E C T R O G R A P H  

I N  C R I M I N A L  P R O C E E D I N G S  * 
Major Delroy J. Gorecki"" 

A sophiaticated method of identifying the speaker  of a voice 
exemplar through analysis of v o i c e  pat terns  has evolved since 
World War I1 This technique, known as speech spectrography, is 
easentially the transformation of speech into a graphic display or 
spectrogram by means of an instrument known as a spectrograph 
Identificatmn of a speaker is made b r a  trained examiner's compari- 
son of the spectrograms of known and unkrmvn voice samples, as 
well as by aural comparison of the samples. Depending upon the 
number of point? of similarity or dissimilarity found. the examiner 
will announce either that  the samples iiere or were not made by the 
same person, or that  he 1s unable to  s ta te  whether rhe NO voice 
samples  mere created by the Fame individual .  This comment  
explores the raried theories courts ha\e used to determine nhe the r  
evidence in ra lnng  voice spectrograph) should be admitted in cnmi- 
nal proceedings 



MILITARY LAW REVIEW [VOL. 77 

a h i c h  is typically 
attributed t o  the creator of an unknmin i d e e  exrnplar there  are 
undwstandably few mis t i t u tmia l  attacks diiecteil a t  the proce.5 of 
obtaining or the actwai use of an unknown voice exernplai LII the 

Because of the anon>mous criminal conduct 

defendant violates neither the Constitution nor a s ta te  privacy of 
eoinmuiiicatian l a w  despite the fact that iurreptitiaus rneanr aere  
used to  obtain the known exemplar of the ilefenriant'i \ o m  
search warrant or court ortiered wiretap can also be uwil to ohta 
defendant's raice exemplar. whether or not the inrlirirlual is 12 
tody . '  Indeed. where the defendant LS in custoilv or under the iur- 
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isdiction of a court, the preferred procedure is to secure a court 
order compelling him to give a n  exemplar.$ 

If and when the unknown voice is found to be among the knorrn 
exemplars through the voice spectiogiaph identification process. 
and the constirutional issues ha re  been resolved. the crucial ques- 
tion becomes uhe the r  or not the particular court ail1 permit the 
eridentiarr use of the voice wectroeraah.  >laterialitr or  r e l e v a m  . I .  
problems aside, all courts require the satisfaction of certain legal 
standards before allowing the introduction or use of scientific eri- 
~ l e n c e . ~  The standard imost frequently utilized by courts in eonsider- 
ing the admissibility of scientific evidence is found in the following 

I . , _ , -  . L .  

., > . ,. . .  . ~. 
. *  

. . .~ 
. .  , .  ,. - .  

. . . .  . 
.. .I . I . . .I. .. , . .. .. . .  

Criticisin has been leveled at  the rigidit) of the Frye scientific 
standard both generally and with respect t o  its application to  the 
i o i c e  spectrograph technique.12 When faced with the choice of 
either modifying the Fr,#r standard or excluding u h a t  is v i e a e d  as 
important probative evidence, several courts have ignored F r y r ,  
others ha re  applied 11 in modified form, and athere ha re  utilized the 
strict t e i t .  only to arrive at  opposite conelueions. An emerging 
t rend in the federal courts is to adopt an earl) view of the United 
States  Cowt  of Mihtary Appeals and the Florida District Courts of 
Appeal and admit the apectrograph related material into evidence. 
However. this trend is not universal, and the California Supreme 
Court and the United States  Court of A 883s lo, the  Dirtiict of 
Columbia Circuit hare ignored these ca 
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preine Court has held \ -om spectrograph e i idence  inarim~saable 

admit ter i  A B S  Prop1 
originating in Peopl  
fronted with t h e  issue 

accuiac) dnd reliabiliti of rhir device has become established anti 

The i i r r t  cyiminal case of record in  which voiceprint e\irIence wab 

same person. 

l i 0  
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into evidence. The admissibilit! vas  not judged b) the F I , # E  stand- 
ard of "general scientific acceptance in t h e  fiekr': ra ther  the board 
upheid the admission of the e ipe r t  testimony concerning the loice- 
~ n n t  on the basis of "the ii.ell-establisher1 rule which eires the t r ia l  
judge in a criminal case wide discretion in determining the qualifica- 
tioni ani1 competency of an expert witness." Indeed, the board 
noted that it "heaitate[cll to conclude . . . that  Ithe technique had1 
gained 'general acceptance'. . . . ' ' ,19 and noted that  its tlecicioii was 
not meant t o  signal a departure  from the F i y a  rule n i t h  respect to 
lie detector t e s t s z 0  

The Court of Niiitarj- .ippeals affirmed. stating "Courts have 
consistently recognized the admiaribility of the testimony of experts 
in areas ~5 here there 1s neither infallibility of result nor unanimity of 
opinion . .''21 and that  the provirion of the l lama1 for  Courts- 
l lar t ia l  Ahich dealt iiith expert witnesses hail been complied n i th :  

ence, or ha8 kr 
hich ire EO: genera 

tl"" m r i  experwnce 

Although t x o  expert iiitiiesies in  the f ie ld  of speech transmission 
and  voice recordings had expressed reservations about the reliabil- 
ity of the voiceprint technique followed in this case, and disaentmg 
Judge Ferguson pointed out the faailure of the technique to  satisfy 
the F ~ u e  scientific s t anda rd  the court said it is only necessary to 

d f u r t h e r  !hat t,e U R S  pe 
e o m p a n i a r ?  of i0" l ld pat 
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ear. That basis of voice spectrupraph admisiibilit! is established b! 
the cases that follou in which the piocess i iar  o 4  in conjunction 
u i t h  other evidence bearing on the identification of an accused Far 
I t  1s identification. and not necessarily innocence or guilt. that  i~ at 
issue in the voice specrrograph identification process. 

the w u e  of voiceprint arlmizaibilit) was finally decided A t  trial. 
Car? had refused t o  supply a requested voice exemplai so thar a 
\aiceprinr of hic voice could be compared a i t h  a recortline of a n  

hone call. An order t o  compel him to do -0 hail 
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In  the case of People 1 ' .  Ktng.ZY a California court of appeals re- 
r i eaed  the t r ia l  court's admission of a positive voiceprint eompan-  
son of the defendant's voice and the voice of a perron making in- 
criminating statements regarding his role in the Watts riots during 
a television interview This evidence ivas, in the opinion of the trial 
judge,  the primary reason that  the j u q  had found the defendant 
guilty of arson. The only other identification evidence in the case 
was a business paper and card bearing the name of t i l o  television 
netiiork employees. and a watch and nng, later claimed to be iden- 
tifiable in the film, found in the defeendant'i possession when he was 
booked on d narcotics charge more than three months af ter  the tele- 
vision interview The network neither revealed the i n t e n i e w e ' i  
identity nor showed the person intervieiveil 011 that  film. 

The California court of appeals found the admission of the voice- 
print cornpansan testimony t o  be reversible error because of the 
failure of the ehamiiier to  quaiify as an expert ,  and because of the 
lack of general acceptance of voiceprint identification even within its 
own f i e l d  Alluding to the scientific standard in  F q e ,  the court 
stated that .  

wed b j  State e r  7x1. Ti.i,i,ble c H e d -  

and killed from ambush a i  he knocked on the front door. The shot 
did not come from ai thin the house and none of the inhabitants i i a s  
pregnant 01 hail called for police assistance 

During the ensuing investigation. informants occasionally told 
police of pereons they beiiereri to ha re  placed the  call, but this in- 
formation uas iiot legally sufficient to justify arrest .  To avoid any 
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publication of police efforts t o  secure a COWL ordered exemplar from 
auspeetr. the procedure falloaerl 111 the Riiig ca*e 32 B A L  adopted 
and police bepan taking voice e\emplari from all those mapecterl of 
complicity in  the case. 

During the e m r i e  of the m e r t i g a t i a n  tape recordings of thnteen 
the I\lkhigan State Police Yoice 
bIichigan. These ioices  ! r e t e  

h the unknown voice of the c a l l e r  
to the St Paul Police Department on  Mag 22. 1 U i O .  The spectro- 
graph examiner reported that t h e  voice of Consrance Tnmble and  
the voice of the unknown cal la  \ w e  the same.  Until this time there 
v a s  no athei evidence to  connect Constance T n m h l e  a i t h  the crime, 
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A prosecution expert  on the reliabilit? of the voice identification 
process termed i t  "eatremell- reliable" I f  the  examiner is responsible 
and allowed the option of sa!ing "IVell, I don't k n o w  I cannot pro- 
duce in this case an identification." m if he is unsure of his findings. 
The voice spectrogram examiner explained how he made no identifi- 
cation an the first twelve voice comparisons, but an number thirteen 
found the u n k n w - n  voice and the knaan voice of Constance Trimble 
to  be " . .one and the same and could be no other," a conclusion he 
naa certain of "beyond any doubt." 

A defense expert xi tness  said "there is no  scientifiealli-accepted 
basis for terming the \ o m  spectragiaph identification process reh- 
able,'' and applied this theory to the comparison of voices made in 
this case. He conceded, however, that  the voice spectrograph iden- 
tification process coupled with audible voice   den ti fie at ion e a s  more 
reliable and accurate than audible voice identification alone, and 
that  the tQo  systems complement each other.36 

The district court denied the writ and the case \%-as appealed to 
the Minnesota Supreme Court on the ground, among others ,  that  
use of the voice spectrograph results did not justify issuance of the 
arrest  warrant. Tacitly acknovlerlging that Frye D L'icifed Sto tes  is 
accepted as the  standard for admitting scientific e\-iilence in Xu- 
n e s ~ t a , ~ ~  the court found that  because pasitire aural identification is 
admissible. and the voice spectrogram serves t o  corroborate such 
aural identification, both are admissible, and it is up to  the fact 

e n  D C File S a  21048 a -  11 rDcc 

l e  33 ai l5G 291 h l i i r  a t  $54, 192 
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evidence at  trial (and simuitaneourlg the issue of identification), 
during voir dire. Trimble'a counsel conceded thnt ?he had made the 
telephone call which summoned the police officers. Her counsel em- 
phasized. however, that  she was not on trial for making a phone call 
but for her knowing, intentional and premeditated involwment in 
the killing of a police offificw who responded to that  call Trimhle 
testified she d id  not know her phone call i ias  setting up an ambush 
and that  she was merel j  falloaing the suggestion in  the le t ter  she 
received on hoa to get even with an unfriendly acquamtanc 
approach worked and Trimble wad foaunri not guilty. This ea 
futee those critics who elaim that  the admiasibilitj of the voice 
trograph identificanon piocess wli usurp the functions of the fact 
finder The T ? m b l e  case a h  i l lwtmtea the accuraq of the voice 
spectrograph process in the identification of female v o ~ c e s ,  an a ~ e a  
not theretofore studied by  students of the process. 

The United States  District Court for the Diariict u f  Columbia 
considered the admissibiiit! of 
process in r i i d e d  S i n f e s  1' Rn 
A telephone call to  the police station IWL used to lure police officers 
t o  an ambush site. After comparing the voice spectrograms of the 
two defendants. Albert Raymond and Roland Addison, to the i m c e  
spectrogram of the unknoun caller, the e\amlnei conclurled that the 
unknuwn caller was defendant Raymond a 

During the hearing on nhe the r  or not the r o x e  speetrogramr 
were admissible as evidence, two ekperts testified ai thout  oppori- 
tion from an) others that  the voice bpectrogiaph Identification proc- 
ess was a scientifiieallj reliable aid in the identification of people's 
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voices and that the possibility of making an erroneous identification 
was n e g l ~ g i b l e . ~ ~  

Considering the voice spectrograph identifieation technique, the 
previous cam law an t h e  subject, the  testimony of the experts  and 
the examiner, the Rayi,iosd court ruled the spectrographic identifi- 
cation of the defendant reliable enough to be admitted into evidence 
for whatever credence the jury chose to give it along with the other  
facts in the Both Raymond and Addison were subsequently 
convicted of assault and appealed to the United States  Court of Ap- 
peals for the District of Columbia. The court of appeals held that the 
district court had erred in admitting the mice spectrogiaph identifi- 
cation of Raymond into evidence. notai thr tanding ita corroborative 
use in the ease." In reaching this conclusion. the Court of Appeals 
relied on the F ~ g e  stanrlard of admissibilit? for scientific evidence 
and said that  identification by voice spectrogram comparison does 
not meet that  standard: 

[T:echniquei of speaker ideniifieation by ~pee i r ap r sm compari .... . ,,% i .I,,. ... 

. . .  
of guilt or innocence Re halil that rhe 
inme t h a t  this f)pe a i  evidence is  ad- 

Affirming the convictions on  other  grounds, the Court of Appeals 
found that  voice spectrograph identification evidence is inadmisaible 
even when used to  corroborate aural voice identification and other  
independent facts. Indeed. the District of Columbia Court has re- 
cently reaffirmed this 

Before the Add;so,i decision was rendered by the court of ap- 
peals, t he  District of Columbia Superior  Court had mession in 
L'nitad States  u B,o?wn 47 to rule on the  admissibility of the voice 
apectrogiaph identifieation process in a case involving th rea t s  
against the life of the former president of Federal Cit) College. The 
voice from tape recoydings of the threatening calls and the knoxn 
voice of the defendant were compared b? voice spectrograph and 
found to be the same. After heaiings involving testimony of an ex- 
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a e r t  antl the  exammet. rhe Suoerior Court ruieil that the  voice 
spectrograph identification bx  the examiner was adrni%eible I s  

The approach of the court in B r o i o i  is noreamthy.  I t  recognized 
that the scientific stanrlart l  on romprint ailmissibilit> used b i  the 
district m u i t  in Ragmmd i iar  "rehabdity" antl inor rhe Fi~ ,e  s t a x -  
arc1 of general scientific acceptability. Contrary t o  the  t l i m k  
court's opinion in B,oicit the  superior court rejected the "reliabil- 
it> ' standard. Then the superior court found that the voice rpec- 
trograph dentBfcatian technique satirfierl rhe F ,  g e  ~ r a n t l a r t l  of 
general scientific acceptability (a conclusion which the Diarric! of 
Columbia Circuit \iould later den?).  concluding 

t o  do)  antl the w i g h t  to  be eiren the testimom 
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The Fourth Circuit Court of Appeals read the Fiazzhs decision as 
indicating that  the voice spectrograph technique had attained the 
"general acceptance" required by Frye and eoneluded that  similar 
evidence mas admieaible i n  a case involving te lephoned bomb 
threata . j2  The court's decision also relied on  the s ta te  court eases 
which hase alloired spectrographic evidence to be admitted. and on 
the a.ide discretion of the trial judge to admit e ~ i d e n c e  which is 
relevant to  the care. .Also Important t o  the court's conclusion on 
admissibility were the  precautions taken to guard against the pie-  
judicial effects of scientific evidence: the ability of the defense to  
attack the evidence o n  cross-emmination, the existence of other 
significant evidence and the  use of carefully worded jurs instruc- 
t i o n ~ . ~ ~  

The i t a t e  appellate courts which have considered the admissibil- 
ity of voice spectrograph identification evidence in criminal proceed- 
ings after the l l inneiata  iiecismn in State e 
are those of S e x  Jersey, Florida, Massac 
Sinte  I '  . 4 , td ,~r t tn , s4  the New Jerse) Supr 
fronted 551th the problem of whether to order the defendants to 
submit voice exemplars pursuant to  the unique procedure in that  
s ta te  requiring establishment of "general scientific acceptance of 
the voiceprint method" j6 hqio ie  obtaining a defendant's voice 
exemplar. Knhau t  deciding whether the voice spectrograph tech- 
nique satisfied the Frqe standard the court ordered raice exemp- 
lari from the defendants and directed the trial court to hold another 
hearing 011 that issue ad! if it were made necessary by positive 
voice spectrogmph comparisons. 

In Ai ,dra t tn  the court discussed the evolution of the spectrograph 
process since the Cor{, C B E ~  and concluded iiithout commitment 
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entific reliability, at least far the purpose of corroborating other 
evidence and identification In W O ~ P ~ ,  z .  S i n i e . 5 7  the court re- 
r ie \ ie t l  the t r i a l  court 5 admission of a voice spectrograph identifica- 
tion labeling the ilefendaor i voice as tha t  of an unknoo II caller m a k ~  
ing falie bomb threats  over  the telephone This evidence corrobo~ 
rated aural i . o m  identification. and the defendant's fingerprint on. 
and his presence near, the telephone booth from uhich one of t h e  
~ a l k  *as made. In  e\piaining that t h e  Florida standard of scientde 
reliabiiit) had been properly fo l lowi l  by the court below the d p p e l ~  
late court rlrfeweil to the ". . .cuneiderabie rlisePetion in the admit- 

mgs 
Tn-o reieni llaseaehusetri decisions hold i m c e  spectrograph irlen- 

tidcatmn evidence 1s admissible far eorroboratmp other identifica- 
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six aural roice identifications and other independent evidence 
were corroborated at trial by the examiner's positive voice spec- 
trograph comparison between the defendant's voice and the voice 
making the taped extortion calls. That testimony was preceded by a 
voir dire hearing on the admissibility of the voice spectrograph 
technique. Two experts  testified, one for. the other against the re- 
liability of that technique.63 

In approving the trial court's admission of a voice spectrograph 
comparison, the court discussed the history of voiceprint identifica- 
tion from its inception through t h e  most recent periodicals critical of 
the technique. JVhile approving the Frye standard of general scien- 
tific acceptability, the court pointed out that  the standard applies 
on11 to those eapected to be familiar ivith the scientific process in-  
volved, and that with the voice spectrograph identification process 
there  was such general scientific acceptance among the experts  in 
that  field. 

""der f o r p n r l r  ronaltla 

j e t t i r e  decisions of the voiceprint examiner make that  praeeaa more 
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closely reiemble polygiaph) than fingerprint and hnniliintmg anal- 

The court d i d  hawerer .  r u m e a t  caution 111 the use of the voice met- "" 
trograph irlentificatiaii technique alone to determine identification 
or a n  infeience of guilt 6' 

The Lnkits decision was folloned rather  zu inrna i~ l )  b) 
I ' i i e l i ~ , ~ ~  a gambling l a s s  violation case 111 whit 

examiner gave his opinioii that the ~ o i c e ?  of the 
an t i  were the voices of certain u i i k n o a n  inrliririuals u 
had been recorrled es Again the F ~ j e  general vient i f ie  acceptahht)  
standard i-as deemed satisfied by the tes t inmi> of ;in e \per t  and 
the examiner Voice spectrograph identification pioce;; foi cor- 

the Ohio Court of Appeals cons idere i l  
allou ed. 

ahe the r  a trial 
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eridence derived from the exemplars uould be "admissible [at trial1 
for identification purposes on11 " Hoaever, the court cautioned 
that the admission of recorded voice exemplars offered in the form 
of scientific spectrographic analysis must be corroborated by expert 
witnesses in order to  meet the Fiye standard. 

More recently, in Reed im. Stote l2 the Court of Special Appeals of 
hlaryland used the F ~ u e  test to "hold that spectrographic anal?ria 
evidence, under proper safeguards, is admissible in Xaryland." 7 3  

The court added  that "spectrograms ha re  noli., in the words of 
Fiye .  . . . 'pained general acceptance in the particular field in  which 
it belongs.' " 14 The 3laryland court did, however, indicate that the 
trial judge should provide the jur) w 
tioni The purpose of these instruction 
jury would not give undue w i g h t  t o  v 
their relative nervners in the evidentiary area and that the jury 
ivould remember its obligation to accept or reject the expert's opin- 
ion and assign it to whatever ueight it believes t o  be merited. 

The California courts ha re  had several occasions t o  consider the 
admissibility of the voice spectrograph identification process since 

contested \\as the expert teitimon) on the reliability and general 
scientific acceptance of the voice spectiograph identification tech- 
nique and the opinion by a spectrogram examiner that the k n a n n  
voice of a juror and the recorded wice  of the pereon calling a party 
litigant in a condemnation trial were that  of the same person. The 

spectrograph identification pmce 
e i r rh  in :his f i e l d  has 
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. .  

found it unnece?aar! t o  rule on  the effi- 
<hole .  The court f o u n d  and the ekpei t .  

Accordingly. i t  reretsed that portion of the co  

. . _, 
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the use of the voice spectrograph technique to identifj the disguised 
or mimicked voice of the defendant. 

the court admitted spectrographic identifi- 
cation evidence which vas  instrumental to the defendant's convic- 
tion for extortion. The intermediate appellate court noted tha t  
Kellg inralrerl no mimicry or  disguise and distinguished the Lnw 
decision on that basis I t  then held that whether the technique has 
attained general scientific community acceptance is a question of 
fact which w11 be disturbed on appeal only if not baaed on suhstan- 
rial 

The California Supieme Court reierserl the conviction, indicating 
that the state 's  process of proving 
cient in at least three F i  
of only one expert  to show that the technique 1\85 generally ac- 
cepted was error: "something more than the bare opinion of one 
man, however qualified, E requirecl." The court suggested that 
scientist? opposed to the technique should have been called to give 
their opinion &lore specifically, the court was concerned with the 
Impartiality of a witness [Lt  Ernest Nash of the Michigan Poiice 
Department1 who had "built his career" on the validity af the tech- 
nique. and the use of a technician to  testify as both a technician and 
a xient i s t .  Because Lieutenant Nash a a s  a technician rather than a 
scientist, and presented testimony on the technical rather than the 
scientific merits of the spectrograph technique, the state had failed 
to show acceptance by those a h o  are engaged in the scientific field. 
The court held the error to haxe been significant and reversed the 
conviction because the prosecution failed in its "burden of eetablieh- 
ing the reliability of voiceprint eriilence ' I  The decision did not 
foreclose the mt rodue tm of roieepnnt evidence. but merely limited 
the admissibility of such evidence until there is demonstrated ecien- 
t i t ic approial  and support. This opinion places yet another glaaa on 
the question of whether voice spectrograph evidence, and indeed 
any scientific evidence is admissible in court. To establish the "gen- 

In People  L'. 

Cal Rptr 393 ( L Y i 5 )  

a d  24 Z48 P.?d 1240, 130 La1 Rprr 144 119761 

Cal Rprr a: 1% Ser lllx Comrnonieal th  \ 

1 9 i i l .  vhere t h e  P e n n q l r a n m  Supreme Court  
aflen h i  voice i p e e t r o g r s p h i  to  be Inadmlsia-  
oue dicl not meet t h e  F , u r  rtandarrl. a rd  rhar 
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era1 icientifie acceptance' of such material. nor on1 
tiw merits antl rlemeiits of a proposed teqt be ehpo 

t i i t .  
These new test5 place a conciilerablj heavier burden on the state 

when it a t tempti  t o  hare  certain matei.id admitted into e v ~ l e i i ~ e .  
n'hethei. the requirement that the atate piorluce a i t n e e s e i  u h o  op- 
pose or  ques:ian the technique is an appropriate burden in an  arlt  er- 

consi3tent rule. Three separate 
The first, uhich dater from 

militar) case L'mte 
nualificationi of the 

nct trend- h a l e  emerged 
antl 19Bi i l ec ia ion i  in the 

rule; ra ther  than on  the traditional ' general acceptance in the 
[ae1ent1fiicl f i e l d  ter: first enunaateil in Fv , i  L' l%trrl  Siofes The 
iV,,bght tect admit: the expert's C O I I C I U ; ~ ~  and permits the fac t  
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test have "gained general acceptance in the palticular field to which 
ii belongs" before evidence clerii-ed from the test is admissible as 
evidence 111 a criminal proceeding. An increasing number of state 
supreme courts and federal diatrict courts have held that the voice 
epectropraph technique meetb this test .  In  addition two federal eir- 
cuit courts of appeals have r o  heid. 

A third group of cases holds that voice spectrography has not  !et 
met the Fi'yr standard The first of these cases. a decision of the 
Circuit Court of Appeals for the District of Columbia Circuit, w . 8  
baaed 011 that mu t t ' s  hesitancy to overrule a recently clec~Ieil case 
without en bane recanaideration of the issue. The other case, de- 
cided by the Supreme Court of California, held that the state hail 
not proven that the test  met the F r y e  standard because the tes- 
timony of one particular uitnesa was not sufficient to establish the 
scientific validity of the tes t ,  anrl because that one \,-itness was not 

to give expert testimony concernmg the scientific 

hree formal distinctions between the cases, the 
courts are mole willing to admit m i c e  apectrograph evidence \Then 
it corroborates other circumtantial  or direct evidence, than when it 
farms the sole baqia for identifying the alleged perpetrator of the 
crime The technique has repeatedll- demonstrated a high degree of 
reliabiliti under  ont trolled conditions, anrl i s  of great value in both 
the investigation and prosecurion of criminal offenses This value 1s 
being increasingly recognized b3- the courts' admission of spectro- 
graphic related testimony into evidence. and is a trend that trial 
at torlieis should acquaint themselves with. 

18i 
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