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THE ENLISTMENT CONTRACT: A UNIFORM
APPROACH*

Captain David A. Schlueter®*

I. INTRODUCTION

I, dosolemnly swear (or affirm) that T will
support and defend the Constitution of the United States
against all enemies, foreign and domestic; that I will bear
true faith and allegiance to the same; and that I will obey
the orders of the President of the United States and the
orders of the officers appointed over me, according to
regulations and the Uniform Code of Military Justice. So
help me God.?

The enlistee completes the oath and a voice proudly announces:
“You're in the Army now!” Despite the confidence with which this
announcement is made, the United States Court of Military Appeals
has, in a series of decisions,? cast doubt on the validity of hundreds
of enlistments.® Those opinions highlight the continuing legal prob-
lems surrounding enlistments. There is a wealth of law in the area,
but little uniformity. There are many judicial and administrative
opinions covering the topie, but little statutory guidance.

* This article is an adapratior. of & the ted to The Judge Advocate Gener-

5 School, U.S. Army. Charlottesville, Virginia while the author was & member
of the Tuwenss-Aith Tuige Advoeate OFfises Advanced Clase, The opinions and
conclusions expressed in this article are those of (e xuthor and fo not necessarily
of The Judge Advocate General's Schooi or any other gov-

= JAGC, U.S. Army ', Criminai Law Division, The Judge Advocate
eral’s School. B.A., s A&M University; J.D., 1971, Baylor Law

School, Member of the Bars of Texas, the District of Columbia, the United States
Army Court of Military Review, the United States Court of Military Appeals, and
the United States Supreme Court,
110 U.S.C. § 502 (1970) (enlistment oath).
® See, e.p., United Staces v.
States v. Brown, 2. M. A
23 C.M.A. 142,
S The term “enlistment” is awkward, It has been used to describe the act of "en-
rolling” in the armed forces. See United S:ates v. King, 11 C.M.A. 18, 28 C.ML.R.
243 (1959). Periodica! used to deseribe the completed act or the zetual
period of military service. Tyler v. Pomﬁ-xo Al lenl 480 485 LlBGU
Reacareh fails t6 find & decidion which c'eas

LA, 511, 50 C.ML.R. 650 (1973); United
. 778 (1974); United States v, Catlow.
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The topic of enlistments arizes with such regularity because the
conceptual attributes of enlistment determine the substance of the
soldier-state relationship. The nature, validity, and consequences of
the enlistment contract touch almost every facet of military law,
including such areas as court-martial jurisdiction, right to pay, dis-
charges, and retirement benefits. Particularly troublesome is the
fact that the rules which determine the validity of an enlistment
contract in one area might be inapplicable in another area. This
situation results from the fact that the federal distriet and cireuit
eourts typically analyze the administrative and civil incidents of en-
listment contracts while courts-martial and the Courts of Military
Review and Appeals restriet their inquiry to relationship between
the enlistment and military criminal jurisdiction over the enlistee
Perhaps because of this difference in focus, the inconsistencies be-
tween the federal district and circuit courts’ perspective and the
military courts’ perspective of the enlistment are marked.

As the peace-time Army tests the feasibility of an all-volunteer
force, the Court of Military Appeals has declared the enlistment to
effect a change of “status” and to create a unique legal relationship.
The mainstream of the Ameriean judicial system, however, has
shown an increasing tendency to label all legal relationships as “con-
For better or worse, the soldier-state relationship has not
been immune from this tendency to characterize relationships as
binding contracts, agreements, compacts, and covenants,

What has prompted the difference in perspective? There are no
standard answers but three factors seem to lie at the root of the
problem:

a. Lack of a concize and uniform definition of the term

s of this articte, tae term enlistmen:” will be used 1o deseribe
¢ a soldier {servicemember, enlistee) In the armed forces
ved <he armed forces volurzarily. see 10
it, see i, § 261 (19703, He ia to be di
ees, who are inducted into [he armed forces under the
W, Emin v, Clifford. 251 F 338 (3.D. Cal
or (2) officers. who are Zppoinied 1o offics b 7. Babbit v.
States, 16 Ct. Cl B0y, afrr, 104 U8, 767 (18821, where the court di
Fest Point Cadetx from officers, noncommissioner of
. " is & techrical word wi
ClL st 213

ages. For purpo

The “enlistes

8.C. 8 104(d)
guished from (1)
Selective Service

16 Ct.
i is often used ir conjunction with <he tevms "en
Enrollment might be defined as joining the rarks ard must.
the calling together of ar armed force terms weve used Sre-

3 ini; . f the voczbulary used to
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“enlistment.” Does it create a contractual relationship
or a status or both? Or neither?
b. Diverse opinions as to what rules or bodies of law
apply to the soldier-state relationship.
¢. The role of public policy in determining the validity of
the enlistment agreement and the resulting status.
This article examines the diverse views, the resulting problems,
and the feasibility of a uniform approach to enlistments. The inquiry
begins with an historical analysis of the soldier-state relationship.

II. HISTORICAL ROOTS OF THE
SOLDIER-STATE RELATIONSHIP

The concept of the soldier-state relationship has deep roots. It
draws from centuries of tradition, and although the surface charac-
teristics have changed through the years, the core of the relation
has remained unchanged: The sovereign's power to raise armed
forces iz paramount and all citizens may be called upon to serve in
those forces,

Feudal armies were raised by lords who pledged their allegiance
to the monarch for a specified period in return for lands, honors,
and reciprocal protection. Subjects of the lard owed allegiance only
to him and performed military services for him. When their speci-
fied period of service was completed they returned to their farms
and families.

The feudal army model remained until the advent of what we
might call international wars. For example, in the Hundred Years
War, Charles V of France hired a professional army of infantry,
cavalry, and artillery. These bands of fighting men worked under a
captain or colonel like workmen under a contractor. They served in
return for wages, and when the money ran out, the soldiers left
their posts.*

Direct sovereign control of national armies began with the reign
of Louis XIV. He raised mass professional armies which were paid
by him and owed allegiance directly to him. He supplied them with
the king niform and demanded loyalty from both officers and pri-
vate soldiers. The soldiers were recruited by enticing them with a
bounty, and their service consisted largely of standing ready to
fight for the king.®

The early British armies varied little from the French model. One

4 F. STERN, THE CITIZEN ARMY 55 (1957).
s 14 ar 38,
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writer suggests that the roots of the American military tradition
trace back to the Assize of Arms promulgated by King Henry II1.8
The soldier’s pay and allegiance were linked directly to the reigning
monarch. During periods of national stability, recruiting practices
and terms of service remained unchanged. However, during periods
of unrest, the monarch was at liberty to impress vagrants into ser
ice and increase the punishments for misconduet.?

It wag this system of direct allegiance that eventually found its
way into the new world. Instead of relying heavily on the profes-
sional army, the early American colonies looked almost exclusively
to the militia, farmers and townspeople ready to take up arms.
However, the militia proved to be of limited value when their own
homes were not being threatened and the fighting was taking place
hundreds of miles away.® The British responded to the inadequacies
of the militia by shipping professional soldiers to the colonies and
intensifying their recruiting techniques. Their technigues for ob-
taining adequate numbers of American recruits often included the
use of fraud, trickery, and alcoholic spirits.?

During the American Revolution, the colonial plan of depending
on the regular enlistees was barely adequate in light of the recruit-
ing problems and the oft-cited shortages of supplies. George Wash-
ington's frustrations in maintaining an effective fighting force led
him to propose the unpopular concept of compulsory service.!®
Thus, by the time of the Revolution, American armed forces were

%R, WEIGLEY, HISTORY OF THE UNITED STATES ARMY 3 (19571, See Tyler v
(& Allen) 480 (1864), which cortairs a good review

e the dregs of Europear suc
of Ten wha  2re willing

rhere. e represented «

4 heretare his st otament 42 nat desire 10 sre nir

¥ commanders planced campaigrs al batties ' wuch & way that the jass of
20l

scordir,
% sl be i

R. WEIGLEY, supra note 6, a: 13-19

@ Colonel George Washingtor.. after experiencing sevious recruiting ard discipline

proalems during the French and Indian Way, wrote:

Offcers, who ul

T posts fir the seeunty ol
WEL 51 0 vulden, resslve <o eve then and the
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composed of a volunteer regular army augmented by conscripts and
a strong militia.

With some minor adjustments, this formula of a standing army
serving with a strong militia has prevailed. Likewise, the American
army has been composed of those who have volunteered their serv-
ices and those who, through legislative process, have been inducted
into service. Even with the suspension of conseription there con-
tinues to be a class of soldier that enters the Army to avoid what
may be perceived as a less desirable alternative, Despite the man-
ner through which the soldier enters the armed forces, the soldier-
state relationship is no longer indirect in nature (soldier-lord-king);
but rather direct (soldier-state). Soldiers owe allegiance directly to
the state

As the relationship between the soldier and the state has
changed, so has the judicial and administrative treatment of that
relationship. As the relationship has gained sophistication, new
legal questions concerning pay, recruiting practices, and terms of
service have arisen. Defining the relationship and assessing the
legal basis of the relationship have not been easy tasks. Courts and
administrative systems have struggled with the issue and have in
some cases reached directly opposite results.

A. EARLY JUDICIAL VIEWS
OF THE ENLISTMENT

The early enlistment cases generally dealt with two recurring
problem areas: the nature of the enlistment contract and the effect
of statutory and regulatory controls on its execution. United States
v. Cottinghain 1 provides an interesting starting point in reviewing
the early judicial view of the subject.

Cottingham had immigrated from Ireland and, after reenlisting in
the Army, claimed to be an alien, not having taken any steps to
become a naturalized citizen. The statute which set forth the qual-
ifications for enlistment spoke in terms of enlistment of “eiti-

theughs of. have been sad i vain. and seem tu have had trtle ocher effevt chen o increase the
vapazicy and raise the demancs of thuse to who. theg were held out. We ms infer, tast
etty weii Grained of *hat class of ben whose Sempers. l:ach-

» peranent’y. or for 4 leng:k of time, into the

Pl
Zd. st 41, The debate over use of compulsory service corcinues even after the
,‘

fthe “all-volunteer” Army. See, e.g.. H. MARMION, THE CASE AGAINST &
971); WHY THE DRAFT? {J. Miler ed. 1968), No doubt there
is a fezr that only the "dregs of soclety™ will agree to serve. See rote 7 supra.
140 Va. (1 Rob.) 615 (1843)

o
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zens," 1?2 The Supreme Court of Virginia rejected the soldier's ar-
guments that the statute prohibited enlistments of aliens and that
any such enlistment would be unlawful and void; and that as a con-
tract, the enlistment was void because it lacked the indispensible
ingredient of mutuality, The court observed that the Government
could either enforce the soldier's agreement (or contract) to serve or
summarily release him from his obligation, with or without cause.
The soldier held no such advantage. Despite this lack of mutuality,
the enlistment could not be voided, because contracts of enlistment
could not be treated as typical contracts,

The gualifications of age, height, and citizenship were, according
to the court, intended for the protection of the Government.'® If the
recruit were a minor, he was protected from youthful mistakes of
judgment by the requirement that he obrain consent from an adulc
The court assumed that an adult recruit would be aware of his dis
ability, and, if he enlisted, he would be guilty of either fraud or
collusion with the recruiter. Although either or both could be
punished, it was the government's prerogative to either void or val-
idate the enlistment.}4

But what of the statutory language which required the reeruit to
be a citizen of the United States? The court stated that the Gov-
ernment could waive the disqualification:

There is no better rule of interprezation than tais. that “xo sta

shall be construed in such manner as to de ineonverient vr against

" If a recruit were o elaim exoneratior. from the s

3 undel

under age. or infirm in body
the government, in its discretion, waived the cbiection, because he
had since attained the requisite helght or age. ot had lecme]eﬂ or
would probably recover, from his disease: or beca d
quatiies which would more than compens

e fDL

that, hough constrained 1o the admission that the
ralized citizen must be supposed to possess greater valour.
telliger.ce and more approved fidelity than u mere
may be exceptions to the general rle: and tha

12 Act of Mar, 16. 1802, ch, 9, 2 Star. 132, “An Act fixing the military peace estan-
lishmens of the United States
1340 Va. {1 Rob.) at 867, The provisions of the 1802 Act had & fnurfnld pLrp
To keep up the peacetime estab.ishment of the Army by volurzeer enl
1o enconrage recruiting by paying @ premiam o the recruiting sffices and & bounty
to the recruit; (3) to proc or the Government recruits best adapted o the
service, and protect it agsinst iradequate selections; and (4) to protect minors
from their own improvident ergagements

1440 Va. (1 Rgb.) at 667,

eril

ns
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the petitioner is a gallant and disciplined soldier, whose eath of fidel-

ity when he took the bounty, and his long residence and connections

and interest in the country, furnish sufficient securizy for the faithful

discharge of his duties? 1*
This construction of the statute was “in the true spirit of the law:
while the opposite would open the door widely to the vilest frauds
upon the public zervice.”® Cottingham did not stand alone; how-
ever, it provides a good summarization of the concepts employed by
early American courts in dealing with enlistment problems,!?

Equally troublesome to the courts was the problem of determin-
ing the validity of minority enlistments. The presence of minors in
the armed services was commonplace, and to complicate matters,
the age requirements fluctuated with the alternating states of war
and peace. Three years after deciding that an alien could be en-
listed, despite congressional language to the contrary, the Supreme
Court of Virginia in United States v. Blakeney® once again dealt
with the enlistment. This time it turned its attention to the enlist-
ment of a minor.

Blakeney, who was between the ages of nineteen and twenty
years, had enlisted with a company of Virginia volunteers and was
subsequently mustered into service with the United States when
the war with Mexico began. The Act of March 1802,'% which had
fixed the peacetime establishment of the United States Army, re-
quired enlistees between the ages of eighteen and twenty years to
obtain the consent of their parents. No consent had been given in
this case. At the time of the enlistment, however, Congress, by the
Act of 1846,2° had authorized the President to call up to 50,000 vol-
unteers without stating any qualifications concerning the age of the
troops. Blakeney was among those answering the call. The treat-
ment of the problem by the majority and dissenting opinions reveals
a great deal about the prevailing philosophies concerning the
soldier-state relationship (specifically, the enlistment) in the first
half of the nineteenth century.

18 [, at 659-70.

1814, at 872,

17 See Urited States v. Wyngall, 5 Hill (N.Y.) 16 (1843), where the court
concerned with the effect of an slien’s exlistment in the Army. The eourt con
eved the enlistment valid, holding the controlling statute to be only “director
and finding no public policy against enlisting aliens. Historicaliy, the practice had
been common.

1% Act of Mar. 16, 1802, ch, 9, 2 Stat. 132
20 Act of May 13, 1846, ch. 16, 9 Stat. 9, “Ar Act providing for the prosecutios of
the existing war between the U3, and the Republic of Mexico,”
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The majority opinion reluctantly recognized the soldier-state rela-
tionship as contractual ?* and stressed that the requirement of con-
sent found in the Act of 1802 must be interpreted in light of a nation
at war

Every presumption was in favor of the avility to carry arme of vol-
unteers thus brought forth and embodied; and nothing move was con-
templated. If such ability in reference to this statute wi 1lz0 be
subject for judicial decision, instead of official discretion, then it m
be determined. not by the speeial eircumstances of each particular
case. but by a general rule of uniform application, We know, as & mat-
ser of fact, that at the age of eighteen, & man it capable intellectually
and physically of bearing arms; ard that i¢ is the milizary age recog-
nized by the whole legislation of Congress, and of the State of Vir-
ginia, and of all the States of the Union, perhaps without exception.
There was no temptation and seaycely any room for abuses in the
execuzion of the law; and cases of fraud, and want of consent from
mental aberration or debility, ave exceptions from every rule. and ap-
plicable to every age 2

The court further adopted the philosophy that the contract of a
minor to serve the State was binding “whenever such an agreement
is not positively forbidden by the State.™ 2*

The dissenting opinion maintained that the public law should not
be construed so broadly as to grant the right to contract to anyone
capable of bearing arms:

The relation between parent

ard child, is, of all gthers, the most

importart, . .. The whole superstruciure of civil saciety vests upon
ix. Bur unzil there is an express declaration of an intentior to change
the rule in reference to n ¢ contracts, they must be cantrolled
We

modified

and adapted to our peculiar institutions, to ascertain whether the
party entering into a contract of this kind. possesses the legal capac-
ity o bind himself by such an engagement.?

21 The court hesitated to iabel the enlistment as a contract "unless we suffer it 1o
mislearl us as to the true character of the thirg.” 44 Va. (3 G 391

22 7d. at 399.

23 1d. at 405. The majori
v, Bainbridge, 24 F. C
“Under the Acts of Corgress for the emplo\m &
cortracts of enlistment of the latter are obligato:  upon thew, 'hOJO]‘ made with-
out the consent of parent, master or guardian.” Judge Story stated, = TThe di
Ities of an infant are intended by law for his own benefiz, and not for the protec-
tion of the rights of third persors. 24 F. Cas. at 850, That minorizy
was later modified when it was ecugmze(. that the statutes could be for the pri
tection of the parent or guardian. Sec, o.g.. Lnited States v.

(5th Cir. 1903), Note that the minimum age of enlistment ir the Na\
time as low as thirteen years of age. See Ex parte Browr, 4 F. Ca
(C.C.D.C. 1839) (No. 1,972}

7444 Va, (3 Gratt.) at 409 (Allen, J. dissenting)

8

pat

opinion, cumg Judige Stor; npmlun n United States
46 (C.C.D. M 1816) (No. 14 stated that
of men ard box e ravy, the
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The dissent’s rationale for considering the minority enlistment in-
valid was this: In the absence of congressional action, the courts
should look to the state or municipal law of the location of the for-
mation of the enlistment contract. Because the Act of 1846 calling
for the volunteers was silent as to the capacity to contract, and be-
cause the Commonwealth of Virginia had not acted specifically on
the capacity of minors to enlist, the Act of 1802 controlled. There-
fore, parental consent should have been obtained.??

The majority and dissenting opinions in Blakeney reflect the con-
flicting views of the two schools of thought concerning the nature of
the enlistment agreement. The one school proposed that the enlist-
ment was a contract but that in times of national need, the capaci:
to enter the contract should be liberally expanded whether specif-
ically so stated by Congress or not. Stated another way: “A man old
enough to die for his country is old enough to serve it.” 28 The oppo-
site view was that unless Congress had specifically acted in this
area, the municipal law of contracts applied. The capacity to con-
tract should not be loosely interpreted.

A review of the early judicial posture toward the enlistment re-
veals the beginning of two common threads. First, the power of the
sovereign to raise and support armies is paramount. The nature of
the relationship and the procedures for entering into it may change,
but the power to either ask for or demand the service of the
citizenry is ever present. Second, the courts have traditionally
treated the enlistment as a contract, the terms of which are to be
examined in the light of the sovereign's ability to raise an army and
determine the criteria for service in that army. Public law must be
considered in interpreting the criteria. These common threads have
taken some interesting and sometimes bewildering turns. In doing
30, they have provided the base for the numerous and diverse cases
to follow,

III. THE SUPREME COURT AND ENLISTMENTS
In the last half of the 1800's the federal judiciary began dealing

3514, at 420.
% [d. at 406. In a concurring opinion. Justice Brooke rejected the application of
the common law of contracts to the case, and noted that the minor owed higher
obligations to his country. Continuing that theme and reminiscing *hat the mili-
tary age in the "Revolution” was sixteen, Brooke added: "[Clommissions were
given to many who were not twenty-ore years of age. [ myself received a commis-
sion as first leutenant in Col. Harrison's regiment of artillery before I was seven-
teen years of age, whilst [ was at school: and served three years, to the end of the
war.” Id. at 421-22.
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more and more with enlistments and related issues such as defining
the nature of the enlistment and effect, if any, of the enlistment
oath. The opposing views of the majority and dissenting judges in
United States v. Blakeney noted in the preceding section were typi-
cally reflected in later federal opinions. In 1890, the United States
Supreme Court addressed the issue.

A. UNITED STATES v. GRIMLEY »7

On February 18, 1888, John Grimley, age forty years, appeared at
a recruiting rendezvous in Boston, represented himself to be
twenty-eight years old, and indicated an interest in joining the
Army. He took a physical examination, signed the requisite oath
and reeeived an issue of clothing. He went home, stayed there, and
was later convicted of desertion. While confined, Grimley sought a
writ of habeas corpus in a Massachusetts distriet court, alleging
that his enlistment was void, and that the court-martial had been
without jurisdiction to try him. The basis for this contention was
that the enlistment statute required recruits to be “between the
ages of sixteen and thirty-five years, at the time of their enlist-
ment.” 2® Both the district and circuit courts agreed with Grimley
and held that he was not amenable to court-martial jurisdiction be-
cause his enlistment was void.

Before the Supreme Court, both parties relied on the numerous
enlistment cases rendered by both state and federal courts.?® The
thrust of the government's argument was that the enlistment
agreement was completed at the taking of the oath, and because the
statutory restrictions were for the benefit of the Government, the
contract was voidable only by the Government. The lawyers for
Grimley relied on a line of cases which had ruled that enlistments of
minors were veid because the statutory language was clearly pro-
hibitive 3¢ In addition, they argued that the proceedings at the

2T13T ULR, 147 (1890}

28 Section 116 of the Revised Statutes provided: "Recruits eniisting in the army
t e effective and able-bodied men, and be(ween “he ages of sixteer and
ive years, at the time of their enlistment

he wealth of cases cited by Doth sides is set forth in the reporter’s preface to
the opinion. At least one writer feels that the Court comp.etely ignored the briefs
s ard rendered an "absurd” opirion. Carpenter, Enlistmen:—a Con-
tract, Status, or Marriage? {March 1972 {unpublished thesis in The Judge Advo-
s School, T.8, Army).

s lawyers cited United States v. Cottingham in suppor: of their argu-
ment that the congressioral intent was clear. The recizal of “citizen of the United
had been subsequentiy Gropped. but the age Jimitation had been retained
they argued, the mandatory character of the age requiremert was em-
phasized, 137 U.S, a1 147,

10
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rendezvous did not constitute a valid enlistment.

The Court rejected Grimley's arguments and held that an enlist-
ment had taken place and that the enlistment was voidable only at
the instance of the Government for whose benefit the statute had
been drafted. Because there was no inherent vice in a forty-year old
recruit serving his country, the Court felt that public policy would
not justify setting the enlistment aside. Dealing with the jurisdic-
tional question, the Court in Griinley utilized language which
characterized the enlistment as a matter of contractual relation,3
However, the Court continued:

But in this transaction something more is involved than the making
of a contract, whose breach exposes to an action for damages. Enli
contract: but it is one of those contracts which changes the
statug; and where that is changed, no breach of the contract destroys
the new status or relieves from the obligations which its existence
poses, Marriage is a contract; buz it is one which creates & status,
Itz eontract obligations are mutual faithfuin but a breach of those
obligations does not destroy the status or change the relation of the
parties to each other. The parties remain husband and wife, o matzer
what their econduct to each other—no matter how great their disre-
gard of marizai obligations, It is True that courts have power, under
the statutes of most States. to terminate those contraet obligations
ard put an end to the marital relations. But this is never done at the
irstance of the wrong-doer, The injured party, and the injured party
alone, can obtain relief and a change of status by judicizl action. So
also, a foreigner by raturalization erters into new obligatio
‘han that, he thereby changes his status; he ceas
becames & citizen, and when that charge is once accomplished, no
loyaity on his part, no breach of the obligations of citizenship, of itself
destroys his citizenship. In other words, it is a gereral rule accom-
penying & change of statas. that wher once accomplished it is not de-
stroyed by the mere misconduct of cne of the parties, ard the guilty
party cannot plead his own wrong as working a termination and de-
struction thereof.?

Although this language is found in many subsequent cases dealing
with enlistments, an often overlooked portion of the opinion dealt
with the issue of the public good. There were repeated references to

21137 U.S. at 150, The Supreme Court had referred to the enlistment as & con-
tract on at least one prior secasion, [n assessing a soldier’s right to pay in United
States v. Lende 2 U (1876), the Court noted that (he ch’racL of enlist-
ment caited for thul service. “The contract is an entirety; a vice for any
portion of che time is criminally omitted, the pay and allowances for faithfal serv-
ice are not earned.” 92 U.S, at 79, Compare id. with Bell v. United States, 366
T.8. 392 (1961] (right to acerued pay based upor statute not contract rights) and
Word v. United States, 158 F.2d 499 (8th Cir, 1947).
%2137 U.8. at 151.
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Grimley's misrepresentation and the government's reliance on that
falsehood.

Implicit in the decision is the common thread revealed earlier in
United States v. Cottingham and United States v. Blakeney. Be-
cause the Government possesses the ultimate power to require the
service of all persons, the statutes regulating the qualifications of
the recruits are for the convenience of the Government:

Now, there is no inherent vice in the milita: rvice of & man for:
years of age. The age of thirty-five, as prescribed in the Statute.
one of converience merely. The government has the Yight to the mii-
i ble-bodied citizens, and may, when emergency
arises, justly exact that service from all. And if for its own corveni-
ence, and with a view 10 the selectior. of the best material, it ha: ed
the age at thirty-five, it is a matter which in any given case it may
waive; and it does not lie in the mouth of anyore above that age, on,
that account glone, to demand release from ar. obligation voluntarily
assumed, and discharge from a service voluntarily entered into. The
government, and the government alone, is the party to the transac-
tion that can rajse objections on that grourd. We conclude, therefare,
that the age of the petitioner was ro ground for his harge. 3%

B. MORRISSEY v. PERRY %4

The same day Grimley was decided, Justice Brewer, again writ-
ing for the Supreme Court, dealt with the problem of minority en-
listments. In Morrissey, a seventeen-year-old enlisted in the Army
without his mother’s consent. At the time of his enlistment the
statutory minimum age was sixteen, and because he was under
twenty-one years of age parental consent was required. When he
enlisted he swore that he was twenty-one years and five months old.
He received his clothing {ssue and served for approximately three
weeks before deserting. After an absence of five and one-half years
he reappeared and demanded his discharge on the ground that he
had enlisted as a minor,

The Court ruled that Morrissey w not only a de facto soldier
but a de soldier as well. Congress, the Court went on to say,
can set the age at which an “infant” can be competent to perform
either military or civil acts; the requirement of consent was for the
benefit of the parents alone.% Citing its opinion in Grimley, the
Court stated that an enlistment was not only a contract but also a

lan {18903
I id. ar 109 At common law an e
or his parents. See Unired States v

tment was not voidable by either the minor
.44 Va, (3 Gratt.) at 405
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change of status, Therefore, it was not voidable by a minor as if it
were an ordinary contract.®

What is the significance of these two cases? In arguing their re-
spective positions, both sides presented to the Supreme Court a
comprehensive list of existing authorities on the subject of eniist-
ments. It follows that Grimley and Morrissey serve as both the
capstone of the law of enlistments before 1890 and as the cor-
nerstone for the body of law which followed.

IV. FEDERAL DISTRICT AND CIRCUIT COURTS
CONSIDERATION OF ENLISTMENTS

Following the rationale in the Supreme Court’s opinions, the
lower federal courts %7 have generally applied contract law princi-
ples when deciding enlistment questions. Where the validity of the
enlistment contract is in question, the cases before the federal
courts fall into three categories: %8

a. Those cases where the servicemember has enlisted in
violation of one or more statutory provisions.

b. Those cases where the servicemember’s enlistment is
violative of a service regulation.

c. Those cases where, during the course of the enlist-
ment, an alleged breach (by either party) has oceurred.

The soldier may be raising the invalidity of his enlistment contract
to avoid the jurisdiction of a court-martial,®® or he may simply be

38 The effect of Morrissey was reviewed in United States v, Reaves, 126 F. 127
(5th Cir, 1903), The court provided a synopsis of the minority enlistmert problems
and rejected the argument that because public policy favors parenta! control, the
enlistment entered without the required parental consent shouid be considered
null and void. That position, the court stated, had been adapted in /i re Chapman,
27 F. 327 (N.D. Ga. 1889), but had been overruled by the Supreme Court in Mor-
rissey and Grimley. The lower court opinion in Reaves, at 121 F. 848 (M.D. Ala.
1903), presents a thovough discussion of the "void @b initio” argument for minor-
ity enlistments entered into without parental consent,

97 In this article the term "federal courts” refers to those courts established under
Article IIT of the United States Constitution,

28 Each category could in turn be broken down into those cases which deal with
the “criminal” aspects of the enlistment (validity of the enlistment cortract for
purposes of court-martial jurisdiction) and those which concentrate on the civil
aspects (formation and performance questions). For the m part, the contem-
porary federal courts ave dealing oniy with the civil aspects. This is due in Jarge
part to requirement that an individual subjected ta trial by court-martial ﬂm
exhaust questions of jurisdiction within the military system.
Schlesinger v. Councilman, 420 U.S. 788 (1975); Hodges v. Callaw
(3th Cir. 1974); Mindes v. Seaman, 453 F.2d 197 (5th Cir. 1971).
28 The servicemember may challenge his military “'status™ even though no court-

See
499 F 9:] 417
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attempting to avoid further service under the agreement. The ulti-
mate question, though, centers on the nature and validity of the
relationship between the United States government and the sol-
dier.#

A. EFFECT OF STATUTORY CONTROLS

With some exceptions, the statutory qualifications for entering
the armed forces have changed little. In establishing criteria for
service, the Congress has determined who may enter into a contrac-
tual relationship with the Government.#! What if an enlistment con-
tract is formed in contravention of a statute which restricts the
capacity of one of the parties to enter into the contract? The out-
come depends upon what is being restricted and for whose benefit
the restriction has been drafted.

The statutory restriction most frequently considered deals with
minority enlistments.*? Almost all federal authorities now agree
that if a minor enlists under the minimum statutory age the contract
is void.4% Although the military courts have decided the issue, the
federal judiclary has not specifically determined whether such a
contract ever becomes a voidable or a valid enlistment after the
minor reaches the minimum age. Likewise, the federal courts have
not decided whether a minor under the minimum statutoery age who
commits a crime is nonetheless amenable to court-martial jurisdic-
tion. Early federal decisions indicate that even statutory defects
(such ag enlistment without the required parental consent) # which

martial is pending. See Billirgs v. Truesdsle, 321 U.8 944). Often velief is
sought through a pem‘mn for habeas corpus because military starus has been
equated to “custody” for that purpose. See Jones v. Cunningham, 371 U
(1962); ond v. Len[eat‘ 398 F.2d 705 (2d Cir. 1968). For a recent discus
of habeas corpus review, see McFeel
Warren to Burger, 28 BAYLOR L. REV. 533 (1976).
% In a number of cases the alleged irregularities ir
latory provisiors. For irstance, in Ex parte Beaver,
the servicemember wa n alien min %
F. 664 (N.D. Ohio 1917), the servicemember Jeged a fr:
cauge he was an alien mmu\ who had failed 1o indicate th
mother. Both e llalmems »\e!e d alid,

41 See Mo: 21570 ‘“00) United States v. Blakeney, 44 Va,
(3 Gratt,) 387, 396 { 184 \\Allen J. dissenting). See also I ¢ Davison, 21 F. 618
(8.D.N Y. 1884)

4210 U.S.C. § 505(a} (Supp. V 1875).

15 Morrissey v. Perry, 187 U.8. 1537 (1860); United S:a
liford, 220 F. 291 (2d Cir, 1913): ¢f. Ex parte Beaver, 271 2
44 United States v. Brown, 22 C M.A 162, 48 C.M.R. 778 (1974).

45 Dillingham v, Booker, 163 F, 696 4tk Cir, 1908); U States v. Reaves, 126
F. 127 (3th Cir. 1903): In +e Miller, 114 F, 838 (5th Cir. 1902}

Laikurd v. Wil-
.D. Ohio 1921).
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render an enlistment illegal are moot after the soldier has com-
mitted a crime, Whether contemporary federal courts will maintain
that position Is questionable,

The Grimley rationale was reiterated in a series of cases arising
when soldiers claimed that their enlistments, entered into while
they were pending induction, were void. The controlling statute,
the courts declared, was intended for the benefit of the Government
(the Selective Service boards) and not for the potential inductee.4”
Statutory restrictions #® concerning alienage,*® mental compe-
teney % and criminal records should also be considered for the bene-
fit of the Government absent some showing that there is some inhe-
rent evil in the contractual relationship.

Therefore, statutory violations in forming the enlistment contract
do not always render the contract void—at least in the eyes of the
federal courts.5! In most cases they are voidable at the instance of

#° 50 U.8.C. app. & 463(d) (1970), which states: “(No person shal! be accepted for
enlistment after he has received orders to report for induction.”

47 Tuxworth v, Froehlke, 449 F.2d 763 (1st Cir. 1971); Stokum v, Warner, 360 F
Supp. 261 (C.D, Cal. 1973). But see Moore v. Dzlssio, 332 F. Supp. 926 (D. Mass
1871). See also Whitmore v. Tarr, 331 F. Supp. 1369 (D. Neb, 1971).

ne, intoxicated, or a deserser o an grmed force, or who has been
ed in any armed force. However. tne Secretary corcerred
in merizarions caces for che exlistment of deserters anl persors

ey authorize exeeps
convicted of felories.
10 U.8.C. § 504 (1970).
% See Ex paite Beaver, 271 F. 493 (N.D, Ohio 1921); Ex parte Dostal, 243 F. 564
{X.D. Ohio 1917); United States v. Wyngail, 44 Va. (3 Gratt.) 337 (1847); Urited
State s has authorized the
illed military spe-
See DAJA-AL 19724744, 31 Aug. 1972 (discuss
Lodge Act, Act of June 30, 1950, Pub, L. No. 81-597, 64 Stat, 316 (ex|
30, 1959) ). The requirement of citizenship is covered in 10 U.S.C. ¢ 32;
Army: persons not gualified
In time of peave, ns person may be sczepted for original enlis:ment ir ke 4
2 citizen of the Urized States or has beer. Jawluily sdmizted to tae Urited 3
sesidence urnder the sppiicable provisions of chupter 12 of titie %
80 See fn re Judge's Petition, 148 F. Supp, 80 (S.D. Cal. I (servicemember
must show that he was inzane on date of exlistment), Erlistment of “insane” per-
sons is prohibited by 10 U.S.C. § 504 (1970). The Comptrolier General has held
that there is no subatartiai basis for regarding s member as an insane per-
son urless he has been the subject of a prior judicial determivation of mencal in-
competence. Sec 39 Comp, Gen. 742, 747 (1960)
> Courts have also dispensed with statutory formalities where equity demands
such. In Coe v. United States, 44 Ct. C1. 418 (1909), the claimant had missed the
deadlire for receiving his statutory reenlistment bonus because of a heavy recruit-
irg scheduie. The court ruled in his favor because he had filied out the necessary
paperwork before the time limit had expired. In Iz re Aguatin, 62 F. Supp. 8
IN.D. Cal. 1945}, a Filipino national (who had served the Unitad Srates as a guer-

une
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the Government; in some minority cases they are voidable at the
instance of the minor's parents or guardian.5?

B. EFFECT OF REGULATORY CONTROLS

If a soldier cannot convince a federal court that his enlistment
contract is invalid on statutory grounds, he can advance the argu-
ment that in the process of entering into the contract a military
regulation was violated. Despite the oft-cited rule that the Govern-
ment is required to follow its own regulations,® not every regula-
tory violation will entitle the soldier to the relief he requests. If the
servicemember has suffered no prejudice,5* if the regulation is not
for his benefit,35 or if it appears that he has acted in bad faith,%¢ the
federal courts generally will rule that a violation of the regulation
does not entitle him to relief,

An example of the courts’ interpretation of regulatory controls iz
found in Johnson v. Chofee.3” Johnson (already on active duty) had

rilla fighter in World War ID) was granted citizenship although the “formal” en-
stment oy induction into the United States srmed forces was lacking. Federal
courts have also held that “the equival et of an oristment” reay be found where
vicemember hag continual. 1 of the disqualifi
tion, See Barret v, Looney, 138 F. Supp. 224 (D. Kan. 1957), affd, 252 F.2d 588
{10zh Cir), cert. denied (8. 940 (1958); Ex parte Hubbar, 6, 81 (D,
1910).

The Comptroller Gerera: has aiso found “ecorstructi See 45
Comp. Gen. 212 (1965); 40 Comp. Gen, 428 (1861) ('ratification” "ot s vaid formal
39 Comp. Gen. 860, §63 {1960) (*equivalent” enlistment after remova’

or guardian of 5 reguiar ealisted member of an &rmed force
it 90 dsys alier the memies's er’isimer:, the member hal be
senience, with the puy 4. form of dischurge ceriificate o which hix

e membar ¢ ander 12t

the Secresary concerne

ae un

the member erizted withou: the written corsent of his parent ur guardizn,

0). The Army's procedure for discharging minors is found in

200, Personnel Separations—Enlisted Persounel, ch. 7 (C 3.

2) [hereinafter cited as AR 6:

5 See, ¢,g., Vizarelii v Seator, 358 U.S. 535 (1959); Harmor v. Brucker, 335 U.§
579 (1858); Service v, Dulles, 354 U.S, 363 (081, See dlns Peck, The Justices and

She Generals: The Stuprene Canrt i Judicial Resteiw of Mililary dctrutties, 1

MiL. L. REV. 1, 33-87 (1975).

34 United States ex rel. Sione v. Robinson, 431 F.2d 548 (3d Cir. 1970)

5 See, e.g., Allgood v. Kenan, 470 F.2d 617 (9th Cir. 1972) (regulation for benefit

of Government); Silverthorne v. Laird, 460 F.2d 1175 (5th Cir. 1972) (conscien-

tious objector regulation for servicemember's benefit)

5 Wier v. United States, 474 F.2d 617 (C1. Cl. 1973)

57 469 F.24 1216 (9th Cir. 1972); accord, Kubitachek v. Chafee, 469 F.2d 1221 (9th

Cir. 1972). But see Savage v. Middendorf, 4 Mil. L. Rep. 2380 (Civ. No, 75-1114-
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signed a two-year extension agreement with the Navy whereby he
would receive special training in a nuclear program. Contrary to
naval requirements, Johnson's agreement was sworn to before a
warrant officer.>® Rejecting the argument, and the lower court's
holding, that execution of the agreement had to comport with the
regulations, the court found that a “formal defect” should not defeat
an otherwise valid agreement.®® The court continued:

Far from being prejudiced from the fact that a noncommissioned
officer accepted the contract terms on behalf of the Navy, Johnson ¢
was the recipiert of considerable berefits under the agreement:
thirty-three weeks of special training which he would not otherwise
have received, On its part, the Navy, by enrolling Johnson in the Nu-
clear Field Program, manifested its intent to be bound by the exter-
sion agreement, regardless of any flaw existing in the execution of the
contract. Thug, even assuming for the moment that the notarial defect
prevented the parties from being legally bound at the time of signing,
their subsequent acts constituted u duai ratification of the contract
terms.®”

A certainly different result is found in cases where the soldier has

S 8.D. Cul. May 20, 1976), where the disirict court granted a writ of habeas
tu Navy servicemember who had voluntarily enl vy in returr
for ismiswa: of pending civilian criminal charges. Navy recruiting regulations
prohibited such procedures. The court frowned upor. the petitioner's “manipula-
tive behavior™ (using the Navy to solve his legal problems, then using the legai
system to solve his Navy problem), but focused on the conduct of the recruiter and
his superio United States v. Ru C.M.A. 511, 30 C.M.R, 650
(1973), see notes 120 to 126 and accompanying text infra, the court voided
enliatment,

58 The pertinert provision of the Nzval Manual provided:

2. pertinent portiuns o the Agreement to
1 Exhibit 1a-2 of Arcicle B-2311 and signed hy
loer wilministering the azzh cn or pricr o expirs
100 sul-equent to the date of expiration of enifss

Gerral In
Extend Belis:

tion of enlistment Ageesments ente

meat e without legn! force and effect

469 F.2d at 1218 n.3
¥ The court cited United

ates ex vel. Stone v. Robirson. 431 F.2d at 553
¥ routice feilure inpne ant o swesr o
< the validi Jus

sume parti (\.!ur dues nut wways invalicate the acion taken the
24 was nt camplies. with n the respeot indicated, appeliast was rol pre;udiced in

XesLtion of kis extersior form would

460 F.2q at 1218,
¢ Jdl, The court &
sig:

50 noted that even if Johnsor had neglected to take the oath, his
e sufficed to bind him. See Nixor v. Secretary of the Na

F .20 934, 93840 2 Cir. 1970); Un: tates ex #el. Stone v. Robinson,
F.26 548, 552 (1970, Such ianguage indicates a departure from the pivotal impor-
tence of “he “oath” noted in Grimley
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been inducted 8 or involuntarily activated.’? The important ele-
ment of “voluntariness” has been found lacking ® and in those cases
a formal defect has invalidated the government’s attempr o enforce
the induction statute or the reserve agreement,

C. BREACH OF CONTRACT

Perhaps the strongest indication of the federal courts’ perspective
of the enlistment is found in those enlistment cases where an alleged
breach has oceurred. Despite an earlier reluctance 1o review gov-
ernment activities in general, the federal courts do consider the
merits of the servicemember's arguments and show a disposition to
void enlistments where a material breach is proved.®? The breach of
contract argument can arise in various ways. It has, for instanrce,
been raised by reservists who have been involuntarily activated,
whether as a result of presidential direction or because of repeated
acts of miseonduet while in reserve status.® Relief {s usually sought
on the argument that the Government has illegally modified the con-
tract.

An example of involuntary activation can be found in Pfile o,
Corcorarn.® The erlistment contract provided that the enlistee
could be ordered to active duty for training for a maximum period of
forty-five days if at any time he failed to perform satisfactorily
After the contract was entered, Congress increased the period of
required active duty to twenty-four months.®” Pfile subsequently
missed the required summer camp and was ordered to active duty
for two years, His argument, that Congress could no: change the
terms of his original enlistment contract, was rejected. A contract
of this type, the court noted, “always stands in the shadow of the

e, 521 U8, 5420 tes v. Mellis, 59 F. Supp,

 Magborn v. Heflebower.

¢! Bilings v. Trues 94411 United

C 19 is
2d B4 15th Cu
w2 Kon'\ v Lam}

gey .
found in Di'.lhff‘ Lvafuntory

ess. 1d18)
Activation o
o T

0.ar activation &
A3 E\x L.J. 855 i1975).
apart from inductions, Brows v, MeNam-

®4 Butt see United « ve!. Lewls v. Laird
1972), where the cour: doabted that exirapydinar
obtain review of an slleged breach of *
5 See note 62 and accompanying tex
287 F <D. Cold

pp .
7 Act of Jure 0. 1867, Puk. L. No. 80-40, 3 1), 81 §

suprn
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exercise by Congress of positive paramount sovereign powers,” ¢
The “sovereign powers” in this case were the congressional war
powers,&®

The breach of contract argument is usually raised where the sery-
icemember alleges that his enlistment options were not fulfilled.
Illustrative of the trend of the federal courts in this area is Beinis v
Whalen.™ The petitioner, Bemis, sought a discharge from the Ma-
rine Corps on the grounds of false representations and breach of
contract. He had enlisted after being guaranteed a military cceupa-
tional specialty (MOS) in electronies. He was, in the words of the
court, also desirous of completing his military obligation and being
able to take advantage of educational benefits under the G.1. Bill.
The military made a mistake and Bemis was extensively trainedina
different MOS as a telephone/teletype technician. The error was
discovered and Bemis was assigned to a school for training in the
original specialty. Seeking relief, he nonetheless took his cause to
federal court and sought his discharge.

The court, relying on Griinley, defined an enlistment as a “con-
tract between the United States and the enlistee {that] in the ab-
sence of supervening statute, is governed by general principles of
contract law [and] a party induced by fraud or mistake to enter into
a contract may rescind that contract. . .." ™ Using repeated con-
tractual references such as “contractual obligations” and “benefit of
bargain,” the court ruled that Bemis was in fact receiving what he
had bargained for. Because time was not of the ezsence in receiving
the guaranteed training, there was no material breach of contract.™

8 )s« F. Supp. at 561

e U8, CoNsT. art. I § & cl. 11 (power to declare war): id. cl. 12 (power to
pport armies); id. ¢l. 14 {pow p for the government and
regulazion of the land and naval forces). See also -&mo uk v, Unt
F.2d 592 (6th Cir. 18713, where the court, ir declaring that a v
ted notwithstarding clauses in his eniistment contract to the contrary,

Here, che possitle detriment to cke fnividusl i< great. If the wevivation oefar is upkeld. hi<
Sberty wii be ized by williery diseiplice, o : the
dlied. But <

might be wonrded -

saising wn army
the ord:rary
the wer power.

Id. at 394 (citarions omi‘ted).

7341 F. Supp. 1286 (S.D, Cal

M Id, at 199]

72 The “mate breach requirement was also reiied upor in rejecting a serv-

jeeman's vequest for r 1 of his enlistment cortract in Crane v. Coleran, 889

F, Supp. 22 {E.D. Pa. 19' ertember claimed that he had

not received allotments as promised, The court reasoned that the hreach was not
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A material breach of contract was found in Novak v. Rumsfeld.™
Novak enlisted in the Navy in December 1974 for a period of four
vears and shortly thereafter executed a two-year extension contraet
for the purpose of attaining eligibility for the Nuclear Field Train-
ing Program. During a preparatory six-week refresher course, he
experienced “scholastic difficulties” and was dismissed from the
program. When he was subsequently assigned to a clerical position
he requested a discharge from the Navy. His request was denied.

In granting the servicemember's petition for a writ of habeas cor-
pus, the court noted that Novak had entered into both the original
enlistment contract and the extension agreement because of the op-
portunity for advanced training.”® By not providing the promised
training, the Navy, according to the court, had materially breached
not only the extension agreement but also the original enlistment
agreement.” The court further noted that the Navy had not

so material abd substantial in nature that it affected the essence o
and defeated the obiect of the pariles. In Hayes v. Seevetary of Defense, 515 F.2d
668 (D.C. Cir. 1975). the court rejected & breach of contract argument. The sery-
icemember had ro: received a promised military inteliigence assignmen:. The
court exarnined the erlistment contract and determined that the Government had
properly reassigned him. He had not "qualified” for the position—a condition pre-
cedent specifically provided for in the conty: in United States ey el
Roman v. Schlesinger, 404 F. Sup E.D.N.Y. 1975}, the servicemember was
deemed to have waived the equitable relief of recissior be he had waited
almast & year after discovering that he was not going to receive the schooiing
indicated in his enlistment contract, The servicemember in Matzelie v, Pratt, 332
F. Bupp. 1010 {E.D. Va, 1871) was alvo denfed relief. Governmen: delay (sever
days) in paying a [ump sum bonus was ot a i
the servicemember was more irterested in vescinding bis enlistment contract
in receiving the morey. The case contains a good discussion of the remedy uf re-
cissian,
73423 F. Supp. 971 (N.D. Cal. 1976).
74 There is no indication wherher Novak's motiv
ever incorporated into the enlistment cont!
icemember is boum( by the "Statements of Urderstanding
fraud. Chalfar Laird, 420 F.2d 943 (8th Cir. 1969). Oral prom
ing or. the Government. Jackson v. United States, 551 F.20 28;
Nenetheless the court seemed content in setting aside the origiral contract on the
is of the servicemember's a'legations concerning his motives for executing it,
™5 Navy regulations provided that extension agreemenis con's be set aside if
promised benefits were not provided. But no provision ere cited which aloved
the servicemember aviginal enlistmen: cont he cou
guished Nixon v. 59019(41 of\a 422 F .24 934 i2d Cn 19()0‘ where the serv-
icemember had received s tizily ail of his promised benefits before seeking
recission. The court made ra mention of its eavlier dec
Schiesinger, 4 Mil. L. Rep. 2383 (No. C-75-1670 WHO. N.D. Cal. Dec. 22, 1973)
(oral epinior). Ir Quirs the naval servicemember had enlisted for service on the
West Coast, When he was d to Okinawa, ke sought and was denied a dis-
charge. After he i 1 proceedings, he was assigned to San Diego.
The court, in grantirg the petition for & writ of habeas corpus, distinguished

ert a showing of
&5 are rot bird-
€ CLo1977
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adequately informed Novak of the rigorous program requirements.
No mention was made of any possible justification for the “breach”
by the Government.’®

Relief under contract principles was also granted to the serv-
icemember in Larionoff v. United States.” In Larionoff the
petitioner enlisted in June 1969 for a period of four years. In July
1969 he executed an agreement to extend his period of service by
two years for the purpose of serving in a critical military skill and in
consideration of the “pay, allowances, and benefits which will acerue

. during the continuance of [his] service.” 7®

‘When Larionoff signed the extension agreement the Government
was offering variable reenlistment bonuses (VRB's) *® which he
would receive upon the commencement of the extended period of
service. However, in July 1972 (while he was still serving under his
original four-year enlistment) the Navy discontinued the payment of
VRB's for the critical military skill in which Larionoff was qualified.
‘When he commenced his two-year extension of service, he was paid
the Regular Reenlistment Bonus.

Larionoff was joined by other servicemembers in a class action
suit brought under the Tucker Act 8 to recover amounts allegedly
due under the VRB's. The federal district court granted relief and
declared that if the servicemembers were bound to the reenlistment
contracts from the time of their execution, then mutuality of agree-
ment required that the Government also be bound by its promise to
pay the bonuses. The court noted that the language of the contract
must be considered in light of the situation and relationship of the
parties, the circumastances surrounding them at the time of the con-
tract, the nature of the subject matter, and the purpose of the con-
tract. Here, because the servicemembers had relied upon the in-

Bemis v. Whalen because of the delay in receiving the promised benefits.

¢ The Statement of Understanding provided in part: “To remain eligible for the
one year formal nuclear training, personnel must continually display excellent
military performance and demonstrate the academic potential to complete Nuclear
Power School by standing in the upper two-thirds of their basic “4" School class.”
The court did not read this provision as requiring academic “excellence” at the
preschoo! although it might be argued that the Navy was justified in dismissing
Novak for failure to “continually display excellent military performarce” (posting
below average grades in the preschoot)

77 365 I, Supp. 140 (D.D.C. 1973), affd, 538 F.2d 1167 (D.C. Cir. 1976), affd, 97
§.Ct, 2151 (1977).

8365 F, Supp, ac 144,

"8 The circuit court reviewed the early statutes providing for monetary bonuses.
See 533 F.2d 1167, 1173 nn. 16 & 17 (D.C. Cir. 1976).

%28 U.S.C. § 1346(a)(2) (1970)
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ducement of the bonus and because the Government had received
the bargained-for services from the enlistees, the Government was
bound to pay the vested bonuses to those who had signed their con-
tracts for extension prior to the Navy's announced termination of
the VRB's in March 1972,

The decizion was affirmed by the circuit court.®! In its affirmance
the court rejected the government’s argument that the serv-
iecemembers were entitled only to the VRB (if any) in effect when
they actually entered into the period of extended service. It ac-
cepted the servicemembers’ argument that they had signed their
extension contracts in consideration of, among other things, the
VRB. The court further noted:
ne Governmert authoved those extensions cuntry L and ould
Iy Lave ins niting an enlisted memper's VRB
eligibilis an the date of actual entry into
the period nf extender €. L')*.double(l];v if such a provision had
been included. the Na el fewer extensions of
But there X imitation on eligibility, ard the
herefore puund by the actual contract terms and the
vegulations, 52

Commumg the court held that servicemembers who had szigned
ion agreements prior to congressional termination of the
VRB's in 1974 ® were also entitled to their bonuses:

Sinve contractual rights against the goverament are property
irterests protected by the Fifth Amendment, Congvessional power to
abrogate exisiing governmern: cortracts is narrowly cir-
cumscrined. . .. And although Congress may constitationally impair
existing eontract rights in the exercise of & paramount governmental
power suck as the “War Powe Corgr without power <o
reduce expendituves by abrogating contractual abligations of the
United State:

Because the court could find no basis in the legislative history to
establish that Congress was exercising some paramount power
which might justify abrogation of existing contract rights, the con-
tractual entitlement to the VRB stood ummpalred

The Supreme Court, in a five-to-four decision, affirmed the circuit
court’s decision.®® However, the Court based its decision on con-
gressional control ovey military pay and did not treat the zerv-

#1533 F.2d 116‘
1.101 (D, Conn,

3 F.2d at UTS (footnote omitted).
#7 Act of May 10, 1974, Pub. L. No. 4
$4.533 F.2d at 1179 {citations omitzed)

2 97 S, Ct. 2131 (16770,

€. Cir. 1976); accord Caola v, United States, 404 F. Supp

L% 2611, 82 Srat, 114,
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icemembers’ claims as contractual.® Justice Brennan, writing for
the majority, reviewed the legislative history of the VRB's and con-
cluded:

The clear intention of Congress to enact & program that “concen-
trates monetary awards at the first re-enlistment decision point
where the greatest returns per retention dollar can be expected.”
could only be effectuated if the enlisted member at the deciaion point
had :ome certainty about the incen:ive being offered. Instead, the
chalienged regulations provided for a virtual lottery. We therefore
hold that irsofar as the Defense Depariment regulations required
that the amount of the VREB to be paid 10 a servicemember who was
ntherwise eligible to receive one be determined by the award level as
of the time he begar to serve h1~ extended enlistment, they are in
clear conflict with the congressional intentior ir enacting the VRB
program, and hence invalid &7

Consequently, Larionoff and the members of his class were enti-
tled to bonuses computed at the level in effect when they agreed to
extend their enlistments. Likewise, those who had agreed to, but
had not actually commenced their perfods of extended service prior
to congressional termination of the VRB's in 1974 were entitled to
bonuses computed at the level in effect when they agreed to extend
their enlistments. The Court predicated this holding on the fact that
nothing in the language of the 1974 Act expressed an intention to
affect the rights of servicemembers who had previously extended
their enlistments.5®

Larionoff does reinforce the line of cas

which have treated

8 *[T]he s of the nffeuen service members must be detertrined by reference
to the statutes and regu! auU : goverring the VRB, rather thar to ordinery con-
tract prineiples. 45 U.5 L. W. at 1 icitation and footnote omitred)

7 1d. at 4654. Mr. Justice \’\hne in a dissent in which Chief Justice Burger and
Justices Blackmun and Rehnquis: joined, noted that those who had executed re-
enlistment agreements had no vested right to ary particular pay, allowance, or
berefiz and that any cancellation of the VRB prior to the commencement of the
extended period of service was rot forbidden by law. 7d. at 4855. The Court noted
that 4 constant theme in the hearings, committee reporte, znd the floor debates
was the argumen: that the VRB wouldl be effective as an inducement to reenlist
because it would be provided at the "decision point.” /d. at n.17, In this case
Larionoff's decision point was in 1969 wher he executed bosh his enlistment and
extension agreements
¥ The Court noted that its decision or this poir: was in conflic: with the circuit
wm opm\um i Cocling v, Rumsfeld, 542 F.2d 1109 19th Cir. 1976), vacated sub

tates, 45 U.8.L.W. 2818 tJure 21, 1977) and Carini v.
Lmted A,La(e ‘028 F.24 738 (4th Cir l‘im) Lam(efi 453 U.8. L. W. 3818 (June 21,
1977), where the courts hail equazed bonuses to other forms of pay controlled by
Congress an fourd na basis for holding rhat the right to the bonuses had accrued
ihe 1974 Act, The decisions seemed o rest or. the traditionel propasition
paramount powers, could exercise & great
s of military pay.

deal of corzrol over question:
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areas of pay and other monetary benefits as questions of statute and
not contract. The decizion should therefore be limited to its facts
and should not be construed as a rejection of the growing body of
law which views the soldier-state relationship as a matter of con-
tract.

D. SUMMARY

The federal courts still pay the necessary homage to the Supreme
Court's opinion in United States v. Griniley. Yet, there is a trend
away from language in Grinley which indicated that “no breach of
the contract destroys the new status. . .." Grimley, of course,
dealt only with the criminal aspeets of an enlistment contract. Con-
temporary federal courts are dealing primarily with the civil as-
pects, namely questions of contract performance. Cases such as
Novak v. Runisfeld may portend widespread abrogation of enlist-
ment contracts where the Government has materially breached the
agreement. Whether the federal courts on the whole will at some
point completely disregard the peculiar status-creating nature of
the enlistment contract and treat both the Government and serv-
icemember as private parties remains to be seen.®® That approach
has been suggested.®”

V. THE MILITARY PERSPECTIVE
THE ENLISTMENT
IS PRIMARILY A CHANGE OF STATUS

While at first blush there would not seem to be any variance,
there are important distinctions in the approaches taken by the fed-
eral courts and the military judicial system. As noted in the preced-
ing section, the federal courts generally utilize principles of contract
law when determining the validity of an enlistment agreement. The
military courts do not.®* However, the administrative opinions rend-
ered by the Army’s Judge Advocate General ®2 do indicate some

8% Adams v. C.ifford, 284 F. Supp. 1318 (D. Hawaii 1989). Once formed, the par-
sicular #tatus is not easily set aside. Llegality or material breach must be shown
See, e.g., In ve Green, 156 F. Supp. 174 (8.D, Cal. 1957)

8 Dilloff, A Contractual Awalysis of the Military Enlistment, 8 U. RICH. L.
REV. 121 (1974).

?1 In this article a distiretion is made between federal courts and the military
courts. The former are established pursuant to Article I11 of the United States
Constitution. The latter are formed under the provisions of Artic.e I, ¥ 8 of the
rired Qram\ Constitution.

82 For pf sez of this article, the term "The Judge Advocate General” will be
used o riexlgra'e The Judge Advocate Gereral of the Army.

24




19771 THE ENLISTMENT CONTRACT

application of contract principles. The distinctions in the positions of
the military courts, the Office of The Judge Advocate General, and
the federal courts have not always been so clear.

A. THE MILITARY AND FEDERAL
PERSPECTIVES—
ONE AND THE SAME

Becausge early courts-martial were not subject to judicial review
within the military,®® there is no early military judicial position on
the question of enlistments. However, military treatises ®* and
opinions by the Office of The Judge Advocate General of the Army
provide a rich source of material which reveal the early military
approaches to enlistments.

The treatises are instructive. Colonel Winthrop's coverage of the
area seems thorough and closely linked to the federal perspective.
Who influenced whom is not clear.®® One thing is clear: until the
middle of the twentieth century the military departments consid-
ered enlistment contracts to be personal service contracts. The en-
listment contract was peculiar, but it was nonetheless a contract to
be interpreted by application of contract law.

The early military position was comparable to that taken by the
Supreme Court and lower federal courts when faced with an irregu-
lar enlistment. Drawing heavily from both state and federal deci-
sions, the military writers and the Army’s Judge Advocate General
followed those decisions almost to the letter:

a. Statutory requirements were for the benefit of the
Government and a statutorily defective enlistment was
voidable, not void, unless the enlistee was without
legal capacity to contract by reason of intoxication, in-
sanity or youth.%®

b. Contravention of military regulations did not per se af-
fect the validity of the contract. The contract would be
voidable.®?

82 A convicted servicemember could seek a writ of habeas corpus on the basis that

his court-martial lacked jurisdietion to try him. See Dynes v. Hoover, 61 U.8. (20

How.) 65 (1858).

#4 G. DAVIS, A TREATISE ON THE MILITARY LAW OF THE UNITED STATES {1888);

W. WINTHROP, MILITARY Law AND PRECEDENTS (2d ed. 1920 reprint}

8 Winthrop's work was cited numerous times by the federal courts, and ir. at least

one case Winthrop was a counsel of record, See In re McVey, 23 F. 878 (D. Cal,
5)

6 W, WINTHROP, supra note 94, at 543, Buf see note 102 and accompanying text

infra

97 G, Davis, sipra note 94, at 349; W. WINTHROP, supra note 94, at 546,
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c. Once a contract was entered into, a breach by the en-
listee would not automatically void the contract
Likewise, the Executive could not materially alter the
terms of the contract authorized by Congress,®®

These general principles varied little until the post-World War II
vears when Congress, in reorganizing the military judicial system,
created an appellate judicial tribunal to review courts-martial

B. THE FEDERAL VIEW AND THE MILITARY
VIEW: A PARTING OF THE WAYS

The new United States Court of Military Appeals was soon con-
fronted with the enlistment questions which the federal and state
courts had reviewed many times during the preceding 150 years.
The court, citing the rationale of Griniley, reiterated that an en-
listment is a eontract which gives rise to a status.!®® In Uwited
States v. Blanton %! the accused had enlisted at the age of fourteen
vears and went AWOL one day before his sixteenth birthday. Ac-
cording to the court, hiz enlistment was void 192 because he had at
no time served in the Army when he was legally competent to do
$0.19% The Government's argument, that the minimum age require-
ment was for the benefit of the Government, was rejected. The
capacity of a minor to change his status, the court stated, had been
limited by statute.?®? In language which set the tone for things to
come the court noted:

An agreement :o enlis

s

service is often referved to as &

in an arme:

98 G. DAVIS, supra rote 94, at 349; W

# The United States Court of Militas

Code of Military Justice, Act of May

(codified in 10 U.8.C. § 867 (1970) ),

104 United 8rat Downs, 3 C.M.A. 90, 11 C.OLR. 90 {1053},

17 €. MAL 664, C.M.R. 128 (185T)

192 In Blarton the Government argued that at the most, the minor sevv.

icemember’s enlistment was "voidable.” That position reflected a | nding

i d by the framers of the 1928 and 1949 Manuals for

Courts-Martial and the Arm Judge Advocate General, See JAG 250.4, 11 May

1918, «s digested in DIG. OPs. JAG 19 940 § 858(c)id), at 168: MANUAL FOR

COURTS-MaRTIAL, U.S. ARMY, 1928, para. 157; MANUAL FOR COURTS-MARTIAL,

T ARMY, 1949, para. 189, There wes no such reference in the 18531 Manuel for
tial. Army Reg. 615-302, para. 15 {14 J i

ould review the enlistment of a minor

¢ him. That provision was rescinded in Arr

WINTHROP, supra noe B4, at
Appeals was establisked by the Uniform
5. 1850, ch. 169 (ars. 67), 64 Stal, 228

intmally 1gnoxed The massive :m(l) of federal law 1Goimley and Hor-
ch had applied cortrac: principles in dezermining the validity
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contract, However, move than a contractusl relationship is estab-
Jished. Wha is really creazed is & status, As a result, no useful pur-
b served by veviewing the common-law rules of contract and
whether the coniract of a minor is, under the common law, voidahle &t

=

ted States Supreme Court kas emphasized that the “age at
which an infart shall be competent to do a N pen‘om ary
dufes, mi or civil, depends wholly upo
must, therefore, look to the statutes to determ
has establisked a minimum age at which & person is deemed ircapable
of changing his status o that of a member of the military blish-
ment. U8
Later opinions of that court specifically cite the Blusitoi opinion for
the proposition that “[e]nlistment in the armed forces does not es-
tablish a contract relationship between the individual and the Gov-
ernment, but a status.” 1° The court has continued to emphasize
that point,07
What effect, if any, does the difference in approach to enlistments
have? If the enlistment contract is viewed as a voluntary agreement
which changes status but nonetheless creates a contractual or
quasi-contractual velationship, then broader principles of contract
law may be applied to determine both the existence of an agreement
and the parties’ respective rights and obligations under such an
agreement. If, on the other hand, the enlistment is viewed primar-
ily as a voluntary change of status from civilian to soldier, then the
statutory requirements which control the process of effecting this
“change” become the operative legal principles and other concepts

1037 C.M.A. at 665, 23 C.M.R. at 129,
198 Urited States v. Hout 19 C.M. A, 299, 41 C.M.R. 299 11970). See also United
States v 1 C.ML.R. 45 (A F.C.M.R. 1973).
107 Through this oplmun and in many others which followed, the Court of Military
Appeals has emphasized the word “status” when eiting the familiar language from
Grimley. See, e.g., notes 118, 119 & 120 and accompanying text infra. See also
Taylor v. Reasor, 19 C.M.A, 405, 42 C.M.R. 7 (1870); Urited States v, Noyd. 18
C.M.A. 483, 40 C.M.R. 195 {1965); United States v. Anderson, 51 C.M.R, 43
(A.F.C.M.R. 1975). The military courts’ view of the enlistment as primarily
change of "status” seems especially strong in those cases where an accused sery-
icemember argues that because his serm of agreed service b ed, the court-
martial has no jurisdietion. Perhaps the courts fear that view mg the enlistment as
a contract wiil strengthen the servicemember's argument. If so, that fear iz un-
founded. The enlistment eontract provides that the terms of the agreement are
also governed by statutes and reguiatiors. See Goldszein v, Ciitford, 290 F. Supp.
27! D 1968). Controlling stitutes and regulations provide for court-
marnal Jur \:[ ction over persona whose term of enlistment has expired. See, e.g
0 U.8.C. § 803 (1970): note 170 ard accompanying text infra. The fact that in
certhin cases status may contirue past the term provided for in the enlistment
contract does not compel the conclusion that no contractual relationship has
existed between the Government and ihe servicemember,
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tend to become obscured. Under such a “status” analysis, if the
statutory and regulatory requirements are not met, the enlistment
may be ruled invalid because the Government has failed to follow its
own regulations. A brief overview of the military position confirms
this. The milita udicial and administrative opinions tend to fall
within two major areas:

a. Those cases where the enlistment contract was exe-
cuted in contravention of statutes or military regula-
tions, and

b. Those cases where a “breach” (by either party) of the
enlistment contract has taken place,

C. ENLISTMENTS VIOLATING STATUTES
OR REGULATIONS

Most statutory irregularities are found in the category of minority
enlistments.?®® In cases where the validity of a minority enlistment
has been raised, the military courts and The Judge Advocate Gen-
eral have followed the Blanton rationale that Congress has promul-
gated the standards for changing status from civilian to soldier,108
By looking exclusively at the statutory formalities required to
change an individual's status, the courts and The Judge Advocate
General have not given adequate attention to Morrissey's reliance

198 The following are minority enlistmen: cases: United Stal v. Graham, .’2
C.M.A. 75, 46 C.M.R. 75 (1972); United States v. Lenoir, 18 C.M.A, 387,
C.M.R. 99 (1969): United States v, Bean, 13 C.M. A, 203, 32 C.M.R. 208 '1%‘7\
{numerous citations to minority erlistment cases); United States v. Seot, 11
C.M.A, 655, 20 C.M,R. 471 (1960} United States v. Overton, ¢ C 6
C.M.R. 464 (1958); Urited States v. Reese, 9 C.M.A. 205, 25 C.M
United States v. Howard, 51 C.M.R. 1 (A F.C.M.R. 1975); Unized States v
Garback, 50 C.M.R. 673 {4 C.M.R. 1975); United States v. Bmd\ an, 50 C.M.R.
419 (N.C.M,R. 1973): United States v, McNeal, 49 C.M.R. 668 (A,C.M.R. 1974)
{minor enlisterl while in reform school); United States v. Alston, 48 C.M.R. 733
(A F.C.M.R, 1974); United States R. 460 (A.C.M.R. 1971);
United States v. Liggins, 43 C.M.R ( T0); United States v. Wil-
liams, 39 C.M.R. 471 {4 B.R. 1968) {although void mirarity en
converted to voidable enlistment at age seventeen, here there was i
indication of constructive enlistment wheve accused served for only five days after
seventeenth birthday before going AWOL); United States v. Gray .R.
438 (A.B.R. 1968) (discussion of federal minority cases); United States v. Fant, 25
C.M.R. 843 fA.B.R. 1958): United S:ates v. DeGraffenreid, 23 C.M.R. 639
(N.B.R, 1957

1% See, e.g., DAJA-AL 1976/5073, 30 July 1978
age). The Secretary of the Army may prohibit or v
ing except in those cases where a person is granted
example, he may temporarily restrict enlistment of persons who are
school gra(luale~ See DAJA-AL 1976:4895. 21 June 1976

aslificacions regarding
* individuals from enlist-
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on the fact that Congress had authorized sixteen-year olds to “con-
tract” with the military.11°

In United States v. Robson 11! the accused was a Canadian who
had fradulently represented himself to be a United States citizen
when he enlisted. The Army Board of Review rejected the defense
argument that the accused had been incompetent to enlist because
he was not a citizen as required by the statute. According to the
board, Robgon was presumed to be competent to enlist; therefore,
the Blanton rationale did not apply and the accused was subject to
court-martial jurisdiction. In its holding the board recognized that
in the past, Congress had permitted enlistment of a limited number
of aliens under specific conditions,!1?

Statutory language prohibiting enlistment of persons who are in-
toxicated ' was not seen as a disability in United States v. Ju-
Han, 1'% When confronted with arguments that the enlistment was
void, the court said:

‘We need not answer any of these precise questions as &ll are prem-
ised upon the iliegality of an enlistment of &n intoxicated person. We
do not hold that such erlistments are either void or woid ab initio as
claimed. We find it unnecessary ‘o examine the fineress of the cor-
tentians.

As we conceive the argument brought here the question for our
leration is not to determine the legality, vel non of a cont.
ment regular on i:s face, but whether the court below pos
the Zegal power to try appellant for his military offenses because ap-
pellant was in actual service. This is whas the trial judge fourd even
conceding the fact that he found the accused w rroxicated at the
isted
enistment eontract having been executed, albeir ac-
complished as he row contends, while intoxicated. it does not follow
“kat he can escape eithex his court-martial or its penalty.1s

Appella

“The age at which an infan: shall be competent 1o
: ¢ or civi’, depends wholly upon the
dering the fact that the Court was speaking
alidity of contracts of enistment, the above language implies
| anthorized sixteen-vear-alds <o enter enlistment contracts
302 U8, 48 (1937), the Supreme C tated

110 The \uplen ¢ Cous
do a
Leakla ure.” 187 U
the qaestion of th

that Congress
And in Urited

taul by enacting legislatior governing enlistments, Congress had declared who

sras cepable GF maklsg cont 0 5o exter i
14 CALR, 3

ervice.

Lo(l e A
3233 ¢ lSrO) See also no
Gdied the policy that militasy
ltzens rushes, thun Tl marcensies
e ULS.CL§ 504 (1970

ALE. 570 (8. MR, 197

(expired June 30, 1959}, The current stat-
< 49 supin. The court believed that the
rvice will, it general, be performed by
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The rationale for sustaining jurisdiction rested on the policy that
once a soldier commits a erime, the validity of his enlistment cannot
be used as a bar to jurisdietion.218

Recent cases have considered the effect of violations of regula-
tions during the enlistment process. Almost all aspects of the en-
listment procedure are now covered by regulations.’’” A quick re-
view of the pertinent regulations reveals many possibilities for
claiming that an enlistment is invalid because the military did not
follow its own regulations. The prineipal cazes dealing with this con-
tention are the Court of Military Appeals’ decisions in United States

Catlow,''® United States v. Brown,'*? and Uwited Stutes v,

=18 The court was maxing a distinetion between de facta service and de jnre sery
ice. In doing s0 it fell iy line with the federal vpirions which eicker made the

st pending charges tem
on was made of the concept of "co
o In ve McVey, 23 F D, Cal. 1885); note

< deteil Fow en-
the reader to

es Examinirg ard Entrance Stat
1, Enlisted Caveer Management Fields &
o5 1 Dot LT3 ey Reg. Mo, 4301, Scandard o \Ie[ll
0. 601-208, Recruiting/Reen

PN A” 142, 48 CMLR. 758 (1974) {no cour
- The problem of coerced valuntee
no eal indication of the &

did refer to'a etter fram the
ces which =olicited

a existed it waz
I <rat the regiia-
sldier. The

€L
COMR. 458 119735
United States v, Be

ale, 30 C. MR m AR,
R. ‘unpubh

< that
v, Woorl, 54
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Russo,2° although these decisions do not stand alone 12!

Of the three, Russo presents the greatest insight into the poten-
tial problems presented by enlistments which in some form violate a
regulation. Russo suffered from dyslexia, a nervous condition which
severely impairs the ability to read. Both he and his mother in-
formed the recruiter of his disability; the reeruiter then provided
Russo with a list of numbers and letters to put on the Armed Forces
Qualifications Test, Russo was enlisted, and later tried and con-
victed by a court-martial. On appeal, he contended that he was not
subject to court-martial jurisdietion. The Court of Military Appeals
agreed and set aside his conviction.

The court noted that the controlling regulations are for the ulti-
mate protection of the individual, and that the recruit “can best as-

C.M.R. Adv. Sh. 345 (A.C.M.R, 1975). See also Korte v. Unite States, 260
633, G35 i0th Cir, 1938), cert. denied, 358 U.8. 928 (1459) (o man T
tional right to e free fr cal. i ervice)

11923 C.M.A. 162, 48 C.M.R. Brown, age sixteen, bribed and forged
his way into the Army by presenting himself as a seventeen-year-old who pos-
sessed the parental ¢ nt required for enlistment at his age. The facts were
contested by affidavits on appeal. In reversing the Army Court of Milita
view's decision, which found jurisdiczion based upon a constructive enlistment,
the Court of Military Appeals held that “fairness” prevented the Government
from relying on a construetive enlistment as a basis for court-martial jurisdictior.,
According o the court, the Government was estopped becanse (1) the recruiter
had failed to witness the “forged” parental consent form and (2} Brown's company
commander had not acted properly after receiving notice of Brown's 1rue age. The
court noted that ordinarily ar. enlistee under the age of severteen may construc-
tively enlist where he continues to serve after passing the minimum statutory age
Before reaching that minimum age, however, he was “statutorily incompesent to

M.

acquire military status.” 28 CMLA. at 164, 48 C.M.R. at 780. The Army's Judge
Advocate General later ruled that Brow - der the regulations,
could rot reflect any bar to enlistment. See DAJA-AL 197513991, 22 May 1975

Brown, whose conviction for robbery was nullified, could again enlist in the armed
services. assuming e met other eligibilizy requirements.,
12023 C.M. 4. 311, 50 C.M.R. 630 (1975
12 In the following cases the erlistments were challerged on the grounds that the
Government failed ta follow fis regulations: Unized States v. Muniz, 23 C.M. A,
530, 50 C.M.R. 669 (1975): United States v. Bobkoskie, 54 C.3R. Adv. Sh. 6
(N.C.M.R. 1877); United States v. Ruggerio, 53 C.M.R. Adv. Sh. 683 (N,
1677); United States v, Robinsor, 51 C.M.R. 838 (N.C,M.R. 1976 Urited States
(4 United States v. Huddlestone, 50
5): ates v, Bunnel, 49 C.MLR, 64 (A.C.M.R
States v. Deville, 49 C.M.R. 263 (4,C.M.R. 1974); United States v
Parker, 47 C.M.R, 762 (C.G.C.M.R. 1873); United States ey, 18 CALR.
908 (A.F.B.R. 1955); United Sta ry, 1CMLR. 516 “ni
States v. Mott, NCM 75 1940 (N 20 Qet. 197
States v, Van Allen. NCM T (N.C.M.R. 12 Sept
United States v. Rios, NCM 75 0787 (N.C.M.R. 31 Ju
also United States v. Burden, 25 C.M.A. 510, 50 C.M.R.
Russo in voiding irduction); United s v, Arthur. 531 C.M.R. 757 (A,C.
1875) (court voided inductions because Governmer: failed to follow regulati

0
\B.R, 195

np
1875) (
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sure enforcement” of such protections.!?? Because the regulations in
question are for the protection of the individual's personal liberties
or interests, the court noted that the Government is bound to abide
by its own rules and regulations.'28 Citing language from Grimley,
the court stated that the Government may not knowingly violate its
own regulations by entering into “illegal enlistment contracts” and
then "rely upon the change of status doctrine as a shield to avoid
judicial scrutiny. To o conclude would be to countenance on behalf
of recruiters the very procedure found objectionable in Grisi-
ley." 124 The court continued:
Because fradulert enlistirents are not in the pudlic interest, we be-
lieve that common law conzract principles appropriately dictate thas
where recruiter misconduct amounts to a violation of the fradulent
enlistment statute, as was the situation heve, the resulting enlistment
is void as contrary to public paliey, Herce the crange of stztus al-
luded o0 in Grimiey never oceurred ir this case.*

The court optimistically added that its holding would have the
“salutary effect of encouraging recruiters to observe applicable re-

12293 €M A. at 512, 50 C.M.R, at 651. The reguiatory provision {Trainzbiiity
Requirements) in question wes Rule C, Tahles Avmy Reg. No. 801-
210, Personne! Procurement, Regular Army Enlistment Prugram 24 Mar, 1960),
The court in effec: disregarded the Grimiey language which stated that such qual-
ifications were for the benefit of the Government.

123 8¢g 23 C.M.A. at 512, 30 C.M.R, at 651. The court's ance on Armerican
Farm Lines v. Black Ball Freight, 397 U.8, {1970} was misplaced. In that cas
the procedural regulations were for the henefir of the Government (1€C),
complainirg individuals. The court stated: (1]t is in the di
court or an administrative agency to relex or modify
fnr the orderly trunsaction of pusiness before it when in a gi\en case the ends of
ire i 87 U.8. at 553. United Stazes v.
relied upon to support this position, can
om Rusao. In Shanghuessy. the Court was corcerned wi
of the Attorney Gereral side i Lat
of his “right” to & fair hearing
regulatior in Guestion was clearly instiruted for the benetit of alions facing depor-
tation.

Ony by using straired logic car it be avgued that he eligibility criteria in ques-
<ion (Army Reg. No. 601-210) were intended for the privicrg benefiz of he serv-
icemembers. The general rule is that the regulation in questior m be for the
primary benefit of the complaining party, Appeuls
in Busso only delineated colateral ber.efit; 23
124 The “procedure found objectionable ir Grimley™ mus: have beer, Grinley's ar-
gument that his frand served to void his enlistment See 137 U.S. at 150-31. The
Court of Military Appeals seems 0 be laborirg under e assumption that
almrgjux dictior. will countenzance he illegal actions of the veeraiter. If the
s violated applicable starutes or vegulations, adwinisirative andior
crimina sanctions shou.d be imposed
12523 C.M.A. ar 513, 30 C.M.R. at 652,
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cruiting regulations while also assisting the armed forces in their
drive to eliminate fraudulent recruiting practices,” 126

The Russo rationale was galvanized in United States v. Little 127
where the recruiter, after having been told that the recruit was il-
literate, allegedly assisted him on his second Armed Forces Qualifi-
cations Test by explaining the meaning of some of the words. This
technical violation,?® according to the court, succeeded in destroy-
ing the only vehiele available to determine literacy, one of the “es-
sential prerequisites for enlistment.” 129

The long range effect of these cases is not clear.1?® The Court of

128 1, at 512, 50 C.M.R. at 851, In adupt_n‘g what in effect amounts to an "exclu-
sionary” rule, the court adopted an ironic twist in military law. Because the bur-
der. rests upon the Government to prove jurisdiezion over the accused. the trial
counsel iz placed in the position of establishing the innocence of the recruiter. If
he fails and the military judge dismisses the charges on the Russo rationale, does
not that ruling amount to a finding that the recruiter’s "misconduct amounts to a
violation of the fradulent enlistment statute?" Se¢ UNIFORM CODE OF MILITARY
JUSTICE art, 84, 10 U.8,C. ¥ 884 (1970). If the Court of Military Appeals continues
to bind itself te the Russo po: ure, Lhen it should also adopt the rule that: (1) it

how his d1=quallf|cﬂunr. and that re-
cruiter misconducl, if ar: , amounted to an intentional violation of the fraudulent

nlistment statute. For a di ion of the G nment's burden of proof in estab-
ing jurisdiction see United States v. Spicer, 3 M.J, 689 (N.C.M.R. 1977);
Unitec States v, Bobkoskie, 3¢ C.M.R. Adv. Sh. 672 (N.C.M.R. 1877); United

States v. Brede, NCM 76 1946 (N.C.M.R, 23 Feb, 1977) (unpublished): United
States v. Barefield, NCM 76 0435 C.M.R. 21 Jure 1976) iunpublished).

12724 C.MLA. 328, 32 C.M.R, 39 (1976),
128 Tn Russo, the court predicated avoidance of the enlistment on “violation of the

fraudulent enlistment statute." However, in Little the court voided the enlist-
mert not on ar intentional tion of the atatute but rather or what could be
characerized as a good faith effor: on the part of the recruiter. The court, there-
fore, has not incrion between active misconduct and good falth "techr
cal violation d States v. Holmes, CM 433150 (A.C. M. lay 1976}
(unpublished), d had enlisted in spite of me >al and ph\ ical bars to
enlistment. The court held tha: eniistment was void; while the accused's allegation
fell short of ar affirmati; owing of “misconduer,” it did establish that the re-
cruiter was at least "negligent” in failing to investigate the accused's gualifica-
tions. Accord, United States Johnson, NCM 76 0332 (N.C.M.R. 12 August
1976) (unpubhshed) But see United States v. Ewing, CM 43314 (A4.C. ¥ 27

May 1877 ublished) and United States v, Harrison, NCM 77 0239 (N C’ M.R.
18 Aug. 1‘3' unpublished) (negllgence does not void en] tment).
12¢ What i " The court seems dangerr

s an vess
ously close to legislating prerequisites for military stablishing criteria
for enlistment is a function of either Congress or the execusive depertment. It is
not a funetior of judicial bodies, federal or military. See, e.g., Urited States v,
Sta'\dald 0il Co., 332 U.S. 301, 316 (1947),

F Rt these recent miltary cases have rung the death

in Court-Martial Jurisdietion: The Demise of Cor*?!/uctive Eunlistoient, 72 )Il]_‘
L. REV. 117 (1976). However, several recent opinions have revitalized the con-
cept. See. e.g., United States v. Wagner, CM 433607 (A.C.M.R. 20 Jul. 1977,
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Military Appeals stated in Russo that it was applying common law
contract prineiples, but an examination of the common law applica-
tions and a review of the court’s prior positions on the subject indi-
cate that the court was really applying a “change of status” test,131
The primary question, in the court’s view, was: “Did the enlistment
comport with all controlling statutes and regulations?”

These cases obviously dea! with the limited question of court-
martial jurisdiction, but the rationale has been adopted by The
Judge Advocate General in dealing administratively with question-
able enlistments.’?2 If it is determined by either the military courts
or The Judge Advoeate General that an enlistment is invalid,# col-
lateral questions such as a servicemember's right to accrued pay
and veterans' benefits arise.’®® Army regulations now facilitate

— A.CM.R. 1677); Urited 3States v. De La Puente, CM 434626
¢ 20 Jure 1977) (memorandum, opinion). See ais0 Morrow, Inforral
Entry Into the Military Service 11988) (unpublished thesis in The Julge Advocate
General's Schoal, U.8. Army).
131 In Russo, Catlow, and Brown the Court of Military Appeals zppiied an
pel theory which prevented the Governmen: from arguing corstractive en
ment. See, United States v. Marshall, 3 M.J. 612 (N.C.M.R, 1977). Under com-
mon -aw contract principles. the Government is wot estopped by the unauthorized
acts of one of its officials. See United States v. Rossi, 342 F.24 505 (9th Civ. 1963)
and the cases cited therein

132 The decision in Ricsso required :
eral on the subject of irregular enlist
1975. The earier position had declared
being committed
DAJA-AL 19 N sion of lrregular enlhtmeru prE-
coding Busso, tee Goddsrd, Consiructive and Fraudulert fnlctmen
in The Judpe Advocate Gereral's School, 1.3, Army)
132 & great deal of confusion in this area wowd be eliminated by declaring he
enlistment contract in question to be either voidal

top-

ift in position for The Judge Advocate Gen-
stmerts. See DAJA-AL 1975/5179. 4 Nov.
hat an en‘listment en(ered v\ith frauds

quite unaware that a number
elations have been created.” A CoRBIN, CONTRACTS 15
mation formed here would be the servicemembe:
dependent upon a valid enlistment contract, That concept has
been Lecugmzed ' the Court of Military Appeals, see United States v. King, 28
C.M.R. 243 (1939) {dictum}, and the military ir gereral since 1396, See DI1G. OPs.
JAG 1912 Enlistiments pa 1A-3c, at 603-04 (1896): aceord, Urited States v.
Reaves, 126 F. 127, 133 (7(}\ Cir, 1903) (erlistment in the Army may be arnulled
and vacated b effects remain); United States v. Luce, 2 C.M.R. 734
(A.F.B.R. 1951] {court cites rumerous authorities for proposition that fraudulert
enlistment has botk civil and eximinal effects; erlistment may be void for civil
purposes but rot criminal purposes), To si i void" often
ignores years of valuable and good faith service of a soldier. If an enlistmen: is
considered voidable, the servicemember car. at least argue ratification.
%% Relying on vpinions of the Comptroller Genera', the Army's Judge Advocate
General has ruled that once it is determired that an individual is serving under a
void enlistment, he is not entitled to any further pay _See DAJA-AL 1476/4202, 30
Mar. 1976. See also DAJA-AL 19753991, 24 Jan, 16 55 Comp. Gen. 1421 (1676);
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summary separation of a servicemember who claims to have fraudu-
lently enlisted with recruiter connivance.3s If in fact the enlistment
is determined to be void, the individual iz released without a dis-
charge and the appropriate personnel forms are completed to show
“no service,” 138

D. BREACH OF THE ENLISTMENT CONTEACT

Although the military courts and The Judge Advocate General
consider the enlistment to be primarily a question of status when
reviewing the basis of eourt-martial jurisdiction, The Judge Adve-
cate General does consider the enlistment to have the “attributes of
the contract” when determining whether there has been a breach of
the enlistment agreement.**” Misconduet by the soldier can be com-
pared to a breach of contract because the soldier has impliedly

54 Comp. Gen. 281 (1974); 47 Comp. Gen. 671 (1968); 39 Comp. Gen. 360 (1980); 38
Comp. Gen, 742 (1960).
133 See DAPC-EPA-A3022287 Mar. 76, SUBJ: Interim Change to AR £35-200 and
635-206, See alsn DAPE-MPR 301300Z Nov, 76, SUBJ: Processirg Fraudulent
rents Involving Imp oper Aid by Recruiting Officia’s (so-called Recruiter
ancs) DAPE-} 011359Z Dec, 76, SUBJ: Clarification of Recruiter
vance Pronedure in Chapter 11. 635-200. Pursuant to these message
a commarder must void the enlistment if after reas

P

the enlistment unless (1) the eligibility requiremert in question actually amounted
uahf}ca ion and (2) the disqualifying feature actualiy existed at the time
. e enlistment is voill, & commander exercising general court-
tment of an individual who!

tadiction ey authorize immediste on
suel ment; and
no prior service, ot if prior service, was eligible at the time of
last separation for enlistment without waiver; and
) Whose dizqualification is walvable (except adult felony convietion); and
:4) as service prior to voidance which is of a character that ¢early supports
enlistirent
The individuzl's personrel records are changed to veflect that any period of voided
service is not creditable for promotion or longevity
128 DAJA-AL 1975/5186, 29 Oct. 1975, Inequi o exist in such a process. The
soldier who has ~e1\ed honorab.y forfei rguabl» gained overefits and the mili-
- offerders at a .ater time. The
sorrel furm DD 214 (Report of bepaxauon From Active Duty) is
completed ir. accordance with Army 35-5, Persornel Separations-
Separatior. Docunents (20 Aug. 1973), The information on this form may
£ ke individual \\\11 receive

serve as

50 seral's opin-
30 Dee. 1974 Whgle Lhe <er\lce'nemner has acquiesced

, which| give
Jjurisdietion, however, no such distinction i

Fe en'istment is void. DAJA-AL 19755186, 4 Dec. 1975.

5:5298. 2 Dec. 1975 (where servicemember agreed to serve in

for 12-month tour, ng mazeria. breach occurred wher Congress changed

cour to 13 monthe). See afsc DAJA-AL 109754380, 16 July 1975 (distinguishing

technical and material breaches)
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agreet] to serve in accordance with service regulations. If he fails to
do so0, the Government in its discretion may discharge him or may
instead choose to discipline him and retain him for future service 138

What if the Government acts in a manner inconsistent with the
terms of the enlistment agreement? Most problems in this area arise
in cases in which the servicemember enlists under one of the many
options which may include either special training or choice of
signments. When he does not receive what he bargained for, he
seeks relief. The Judge Advocate General has noted that in the ab-
sence of a supervening statute, emergenrcy, or walver, an enlist-
ment is normally governed by general principles of contract law.13®
The Government is required to fulfill those commitments included in
the enlistment contract.14”

But according to The Judge Advocate General, not all departures
from the terms of the contract are “material breaches” which give
rise to a remedy. !4 If, for example, the servicemember receives an
occupational specialty other than that promised, a material breach
has not occurred if the servicemember's misconduct precluded the
“option.” 42 [f, however, the servicemember iz blameless, a mate-
rial breach serves as the basis for relief.?4® Until recently, tempor-
ary deployment (thirty dayvs or less) of servicemembers who were
promised specific units or geographical locations did rot amount to &
material breach.'4* Now, changes to enlistment option agreements

135 The Govern vetain flexibility in vet sining o discharging solliers
One reason for retaining & fraudwent or etroneous erlistee is purely ecoromic ir
zining, hoasing, arnd
auculert enlistees whi
retaining thuse en
Although cour

enli

Feeding recru
scharged i
ees and requiring the
tate to specifically enfo:
tract seems to be the exception. See
taiy Enlistwrent, 8 U, RICH. L. RE
1% DAJA-AL 1975:5174, B Nov, 1975, Ser (l‘w D—\J% AL 1975/5398, 2 Dec. 1H76;
not 6-69 ard accompanying rext supra

140 DAJA-AL 1H76:50 ug. 1976, See aiso DATA-AL 1478:4142, 13 Jure 1473
DD Form 4. en of paramount significarce ir determicing ra-
ture and duration of in
ve DAJA-AL 1¢
technical and materixl
See. e.g.. Crane v. Colemar, 989 F. Supp
341°F, Supp. 1289 (8.D, Ca.
142 DAJA- -\L 19 ‘(348&1 26 JL g

om

tment con-
uf the Mifi-

1‘)\3 where a distinetion is made between
ction recognized by the federz] courts
E.D. P I: Bemis v. Whalen,
5 and Secomparying text supia
mizeonduet made it
" no oreack). See alvy

L eme
143 The soldier may be separated under ©
{DAPC-PAS-IC 071400Z Feb. 73). See ais ¢
(servicemerer received subszantiaily different Milizary Occupationul Speci
144 DAJA-AL 19764851, 25 July 1675
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provide that servicemembers who enlist for special units or assign-
ments may be deployed with those units.?45 Once undertaken, ac-
tions to discharge the servicemember for misconduct or because the
Government hag breached its “commitment” must be in compliance
with due process protections either expressed or implied in the per-
tinent regulations.14é

If the servicemember feels that he has not received all that was
promised him, he may not use the government's shortcomings as a
defense to any misconduct or self-help actions.*47 His remedy lies in
either seeking a discharge within military channels or testing the
validity of his enlistment by means of a habeas corpus proceed-
ing.14® If the servicemember's position is sound, regulations require
that corrective action be taken,*4®

E. SUMMARY

The difference in the military and federal perspectives might be
explained by simply recognizing that each body focuses on different
facets of the enlistment. The contemporary federal courts focus on
contractual (civil) aspects such as promised assignments, schooling,
and pay. Contemporary military courts focus on the resulting mili-
tary status for the purpose of determining court-martial jurisdiction
(criminal aspects). Such an explanation iz only superficial. The dis-
tinctions between the two perspectives run deeper; they are
grounded on divergent views of the very nature of the soldier-state
relationship. The federal courts view the relationship largely as a

145 DAJA-AL 1977/3797. 30 Mar, 1977. The pertinent “Statement of Enlistmer
(DA Form 3286-18) now provides in part:

e. In the ever: tke unit or activity 1o which | am assigred or attzched under the pravisions of
sigred or attacked 1 de
igrated prior o the expira.

grec 1o the accivity.
dance with the needs of the

s eubondingts ieme

2t uni o be reassigned

Arm
£. I'may be subject =0 periods af temperary duty asslgrmert on an individual besis away from
the getivity. unit or eubordiraze element of the unis for which enlisting. Such periods of tem-
porary duty will not count against the guaranteed peviod of stabiiizaticr. ndicated in 1b, sbove.
149 Soe note 129 supya.
14 Seq, e.g., United States v. Bell, 48 C.M R, 572 (A.F.C ¥ R, 1974). Bell unsuc-
cessfully argued at his court-martial that he had gone AWOL only after the Air
Force's repeat_ed failure to rectify what he considered made by the
recruiter,
149 Service in the armed forces is considered sufficie ation of liberty to
constitute “custody” for purposes of habeas See Jones v. Cunningham, 371
TU.S. 236 (1962); Hammond v. Lerfest, 398 \Zd Cir. 1968),
149 AR 635-200, para. 5-32 (DAPC-PAS-071400Z Feb. 75) details the procedures
for actions on unfulfilled or erroreous erlistment commumem

1
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creature of contract whevre the relationship has been voluntavily
sumed. The military courts tend to treat it az a creature of statutes
and regulations.

Although it seems unlikely that the military courts will in the
near future shift gears and recognize the contractual aspects of the
enlistment, as long as the Government relies upon eontractual prom-
ises to induce enlistment, disposition of both civil and criminal as-
pects should reflect that reliance.

The position of the present Court of Military Appeals on the ques-
tion of enlistments is largely a reflection of itz over all interest in
protecting the rights of the individual servicemember.!*® The Gov-
ernment, therefore. must bear the heavy burden of satisfying all
statutory and regulatory requirements when enlisting ser
icemembers. Failure to do so will probably not be fatal to the civil
aspects of the enlistment (e.g., enforcement of enlistment options)
because general principles of contract law tend o be flexible. But,
failure to adhere to statutory or regulatory provisions will, for the
present, be fatal to the criminal, or jurisdictional, aspects. Is such a
distinction necessary? The following sections examine the possibility
of treating both criminal and civil enlistment problems in a uniform
manner.

VI. THE ENLISTMENT: A UNIFORM APPROACH

Comparison of the early forms of the soldier-state relationship
with today's form reveals significant differences. And despite the
large amount of litigation, no satisfactory statutory definition of the
relationship exists.’®' Time and again the courts have struggled
with the issue and in doing so have often only clouded the issue. In
efforts to explain the relationship, courts have compared it to citi-
zenship,'32 marriage,'3% and the employer-employee relationship. 134

5S¢ Cooke, The Uiited States Court of Military Appenls. 1075-1877
Judicializing the Military Justice System, 76 Mit. L. REV, 43 (1977)
¥ 501 (19701 sizaply states: *In <his chapter “enlistment’ m

stment or veenistment.” Army Reg 8015210, Regular Avmy Enlistinent
Program, pa ¥ vague

e En I eriisted member, Aa e
et A ch of ealisiman. The twrm “er-
£ both rorp vies 174 prior

o aling son v pe ani pers

e
Grimley, 137 U.3. 147 (1890)

184 Parks Levy, 417 U.8. 733, 751 (1974}, The \up‘eme Court roted \!‘
relationship of the Government to members of the mi unw is “not or
lawgiver to citizen. but also that of employer to employee.”” Tre Court a(lded that
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A. THE SOLDIER-STATE RELATIONSHIP:
WHAT IS IT?

In United States v. Standard Oil Co.®® the court discussed the
soldier-state relationship in the context of a suit brought by the
Government to recover costs expended in treating a soldier negli-
gently injured by the defendant. The court recognized the unique
nature of the relationship but hesitated to label it as a master-
servant or employer-employee relationship. Instead, the court
viewed the Government obligations toward a soldier as “more legis-
lative than contractual”: 8¢

When a mar. becomes a soldier, & s7atus is created whether the sal-
vo.ur.tarily or is selected under a Se.ective Service law. A
enlistment origirates in a contracs for a definize period.

But there any similarity between it and other contractual relation-
ships, such as master and servart, ceases. The essence of the reiation

of master and servant is the freedom of the servant to end it, subject,

of course, to responsibility for wrongfu® terminatior, But even a vol-

¢ during the period of enli
ment. Wrongful ending or ever long, unexcused absence, Is punish-
able as & crime both in peace and in war time,}37

The court continued in its effort to label the relationship by noting:

For, after making due allowarce for :he differences, we still hi
cohesive pact which, like the pactum subjectionis—the pact bet
king and subject in mediaeva’ Europe—ties the soidicr to the Gov-
ernment, at the same time reserving to each rights and obligations
which flow from their uniot. Or we might app: it the word whieh
French jurists have coined to characterize certain solids which
lie at the basis of social action—institution. Such institition gives
rise to droit institutionrel, a body of rights arising from the com.
ality of the group, such as the family, in which each meraber exerci
in rights and has obligations rot as an individual, but as
member of the institution, according to the position he occupies—
suam cuique dignitatem. These rights or obligations stem, nat from
the members as individuals (in the case of the family, parents or ekil-
dven), bus from the basie fact which brought i into beirg (ir the case
of the fam sarriage), 183

the Government is ofter “employer, landlord, provisioner, and lawgiver rolled
into one.” Id

155 60 F. Supp. 807 (8.D. Cal. 1943), rev'd on other grounds, 158 F.2d 938 (9th
Cir. 1946), aff'd, 332 U.S. 301 (1847) (judicial establishment of new grounds for
liability would intrude irto congressiona. area of control)

15560 F, Supp, at 610
157 1g

1587 ar 811, The soidier-state relationship has also been cha
that of ar. employer-employee. Paker 5, Levy, 417 T8 135,

cterized as being
51 {1974)
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Adding to the confusion is the fact that there is disagreement
among legal writers over the advisability of labeling legal relation-
ships as contractual, or quasi-contractual.'®® And there are those
who view soclety as a movement of relationships from status to con-
tract,'® while othet: specifically reject that position.'®! Recent
domestic judicial posture seems to favor the consideration of most
legal relationships as contractual or at least quasi-contractual.
Where does the legal relationship we know as the “enlistment” fit
and how should it be treated? These questions are met with mixed
and conflicting responses, Some resolution of the conflicts may lie in
a uniform or standard approach to the problem, 182

B. A UNIFORM APPROACH

The lack of consistency on the subject of enlistments should be
apparent from the preceding sections. But, is the law of enlistments
subject to consistency? Consider first the views of one writer on the
matter:

The courts are can ng between a resire f
on the one hand an ty and conform
socil standards apon the ozker. It is impo
should be absolute

&

in. It is equa 1) m\po~
) rerder decisions conforming to the prevail
notions of equizy without thereby causing a corsiderable degree of
uncertain owing to the constant fluctuarions in moral standards
snd their appication to new and unforeseen conditions, 142

The illusive nature of “absclute certainty” should not act as a de-
terrent in any search for uniformity. The preceding sections confirm
that a great deal of uniformity has been subordinated to “flexibil-
ity.” The conflicting perspectives seem to stem from diverse appli-
cations of broad, well-settled prineiples of law. Unnecessary diver-
sity arises when those broad principles are abandoned or when they
are distinguished out of existence by attention to the individual

facts of each case. One writer has stated:

159 60 F. Supp. at 812,

150 H. MAINE TENT LAW 170 {15t ed. 1861).

181 Se¢ Hume v. Moore-McCormack Lires, 121 F.2d 336, 242 nr. 19-22 (2d Cir.

1941).

152 See 3 R. PoUND, JURISPRUDENCE 732-36 (1939). Pound's view iz that our judi-
cial system is approaching a condition where codification to be resorted
to. His position is based to some extent on five defects of form which exist in
Argla-American law: want of certain:y: waste of labor entailed ny the unwieldly
form of the law % of krowledge on the part of those who amend Iz irrationality
due to pa of obsolete precepts; and corfasion. The same “defec
may e used as a basis for applying a standard approach to the law of enlistments
163 J. Wr, JURISPRUDENCE 291 (1958)
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Law, as St, Thomas Aquinas has pointed out, belongs to “practical
*and deals with contingent matters, that is, with variables
why. however certain the basic principles of law may be, the
more we descend ta the details the less degree of certainty we find. In
order to secure a practica) certainty, which is recessary for social
order and peace, there must be established some irtermediary rules
between universal principles and concrete cases. Such rules must
needs deal with the average, and proceed in gross and on the whole
In order to reduce the infinite complexities of human affairs to some
kind of order. the law must classify them inte certain broad
categories, ard affix to ezch category some rules and measures more
ar less appropriate to it, For if there were as many rules or measures
as there are things measured or ruled, they would cease to be of use,
since their use consists in being applicable t0 many things,1%¢

One method of dealing with broad principles or general rules is to
establish a commeon or uniform approach which employs those gen-
eral rules. The term “uniform approach” is used to describe a stand-
ard application of criteria for measuring the validity and effect of
any enlistment contract. In other words, the uniform approach is an
attempt to establish a definite methodology for solving enlistment
problems,

Any common approach would require consideration of the three
factors which have contributed to the needless diversity:

a. The lack of a common definition of the term “enlist-
ment.” The term is used interchangeably to refer to
the act of becoming a soldier as well as to the com-
pleted act or status.

. Diverse opinions as to what rules or bodies of law gov-
ern the soldier-state relationship known as the “en-
listment."”

The role of public policy in determining the validity of

the “enlistment.”

=2

g

1. Recogrition of a Coniinon Definition: Contract, Status, or Both?

The term “enlistment” will continue to be a well-recognized
method of deseribing the voluntary soldier-state relationship. How-
ever, its meaning is unclear and problems arise when the term “en-
listment,” through judicial or administrative actions, takes on di-
verse meanings. For example, it should not be used to describe the
soldier-state relationship established by induction.

Some of the definitional inconsistencies can be attributed to the

Les I ar 289,
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philosophy that a legal relationship is either a contract or a status,
but never encompasses both cnnrepts. However, the Supreme
Court in Grimley did not hesitate to use both terms in defining the
enlistment.?® Although the Court explained how the terms could
both be utilized, later decisions have attempted to further clarify
the effect of the now famous Grimley definition:
sumert in the militar
tary act establ] p
Respondent asserts that eulister: differs f]u'n rormal eontractual
n tha: the stee theveby rges his status from
civiliar: to soldier, Wk 'e this may indeed be the case, this has no
relevant effect o sere involved, The
fact that the enlistee has changed his status wmeans that he cunpgt
through breach of the contract th thix stat But change of
status does not invalidate the contraetuai obligation of either part,
prevent o being upheld. under proper eived
by & court of law, !5

The change of status from citizen to soldier can be either volun-
tary or involuntary. When the change is effected by an agreement,
contract, or compact with the Government, the effectuation of a new
status is presumed to have beer voluntary. In addition, the
emergence of the new status cements the contract because of the
extraordinary characteristics of the soldier-state relationship. But
the voluntary relation iz suill contractual in nature,

An examination of the enlistment agreement ilself confirms
this. 187 The parties muy agree to length of service, assignments,
training, compensation, date of entry, and promorions. These
agreements may be indicated either or the enlistment agreemen:
itself or in attached annexes. Physically, the entire enlistmernt

u.s

165 13 147, 150 ted that althoagh the corcep:
o at the time of the Griaie

P Ficen Botfistie

P Supp. 554, 536-
of Deferse Form i 1 June 19

o2 pertiey
i o2 eaEsportaci;
lonent attacied b

“hetedr made by

wber prosiises o

Chone
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agreement often approximates a personal service contract.'®® The
nature of the agreement has prompted at least one federal judge to
say that not only is it a contract, but principles of equity require
that some degree of mutuality is'required even in a military enlist-
ment contract, 89

It is the requirement of mutuality, or rather the lack of it, which
renders the enlistment contract unique. However, the enlistment
agreement does not appear so one-sided with the advent of enlist-
ment options, increased pay and benefits, and the federal courts’
po»(ure of reviewing military status by habeas corpus.i™ If a defect
arises in the execution of the agreement of service, the agreement
may stlll become binding by virtue of the parties’ conduct. An im-
plied contract may result.?™ In either case, the civilian acquires the
status of a soldier.

The soldier's “'status” may be compared with the common law po-
sition of public officers, They were considered to possess what has
been characterized as "“compulsory™ status. Once they accepted the
responsibilities of thelr offices, they were subject to mandamus
until their resignations were accepted. The rationale for such a
binding status was based on the view that the publie should not suf-
fer from the lack of public servants. '™ That reasoning and the

168 Foy cortrast, consider ME form of an early enlistmert eontract found in Ex

parte Browe, 4 F. Cas (C.C.D.C. 1839 (
1. Williax. Browr. do acinowledge thas 1 have velun:

corps of the Urited Stater, anlese soner 5 the serms mentioned

E Lighir 7 ond

self 1o cerve four years

e caras 3 [+

3 privaces M
ard that [ rave had
esertion

mer
ertitied “an act to Impr:

id,
168 Larionoff v. United States, 365 F. Supp. 140 (D.D.C. 1975), aff'd, 533 F. z(.
1167 (D.C. Cir. 1976), gff’d, 97 8. Cr, 2151 (1877), See also Shelto
333 F. Supp. 186 (N.D. Tex. 1971), aff'd in part, racated in pa F.2
(5th Cir. 1978) {(Wisdom, J., dissenting) (if contract principles ave to be =pp11e(l
principles zpplicable to contracts of adkesion should

170 S¢e Peck, The Justives and the Generals
Reuvieic of Military Activities, 70 MIL. L. REV, 1 (1
71 For a good discussion by the Court of Military Appeals on constructive eniist-
ments (impiied contracts) see United States v. King, 11 C.M.A. 19, 28 C.M.R. 243
(1959). See alse U.S. DEP'T OF ARMY, PAMPHLET No. 27-21, MILITARY ADMINIS-
TRATIVE LAw HANDBOOK 3-45 (1973); note 51 supia

172 See Edwards v, United States, 103 U.S. 471, 47
cussior. of ," see 4 R, POUND, JURISPRUDENCE 2

4 (1850). For further dis-
76 (1939),
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Grimley rationale, which forbade the soldier from casting off his
military status, seem to be of the same fabric

The terms “contract™ and “status” not being inconsistent for defi-
nitional purposes, the following definition would serve well:

Enlistment: The act of voluntarily
force as a servicemember for a fixed pi
usually effeczed by executing an en
hat document (1) places contracrual obligations or both the Govern-
ment and tke volunteer, and (2) changes he volunteer's legal szatus
from civilian to servicemember. Abse valid formal enlistmert con-
tract, the parties may nonetheless by their actions accomplish the
same end,

greeing to serve in ar armerd
riad of time, The agreement is
tment contract. Execution of

Any common definition should include consideration of both
elements—contract and status. To ignore the importance of “status”
relegates the enlistment agreement to a mere contract. To ignore
the contractual element encourages a rigid and formulaic approach
to the problem and elevates form over substance.

2. Application of General Principles of Contract Law

The proposed common definition recognizes the voluntary
soldier-state relationship as being primarily contractual in na-
ture.1™ Principles of contract law should be consulted first in de-
termining (1) the validity of the enlistment contract at its inception
and (2) the rights of the parties under the enlistment contract. For
example, contract law should be applied if the issue cancerns the
Jjurisdietion of a court-martial or if a purely administrative determi-
nation is required.

Rather than applying the law of contracts of the place of execu-
tion of the enlistment contract, the approach should instead be fed-
eral in character—looking to sources such as federal case law or the
Restatement of Contracts, '™ Pertinent statutes and regulations

173 See, e.g., Op. Att'y Gen, 187, 190 (1833) :erlismem ¢ comtracts which pught
to be construed according to general principles of cor But sce United
States v. Standard 0i. Co., 60 F. Supp. 807, 810 (3 D Cal. 1645), \\here the court
noted that the soldier-staze relationship was primarily “legislative.” Ore writer
has proposed zhat the relatiorship shou'd be viewed as governed partly by st
ute, parzly by milisary regulation and partly by contvact, Casella, supi note 1
at 807,
174 Colden v, Asmus, 322 F. Supp, 1163, 1164 (S.D. Cal. 10'1) m(vu)' wili look tu
general principles of contract Jaw, including law of federal contrac
preted in federa! court decisions), See also United States v b(amlax d Of. Co.
C.8. 301, 305 (1847}, where the Supreme Court stated

Pern

as i

< re relation Tetwaer. the Gave:
character than that betweer it and mamber
may apply to goverr the rely

nd @ citizer i

and persers
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should be considered as indications of congressional and executive
intent to declare persons eligible to enter into the enlistment con-
tract. As such, they must be considered to be for the benefit of the
Government unless specifically stated otherwise. Likewise, enlist-
ment regulations should be considered procedural or directory in
nature and should not invalidate an otherwise valid enlistment if not
strictly followed. Unless specifically stated otherwise, they too
should be presumed to be for the benefit only of the Government.17s

A great deal of inconsistency and inequity would be precluded by
restricting the coneept of “void™ enlistments.2’® The concept con-
notes the complete absence of any legal relations when in fact a
servicemember may have obtained “status’” as a soldier not-
withstanding defects in the enlistment contract.'” It would be
much simpler to label enlistment contracts either “voidable” or
valid.” That would more closely comport with prevailing principles
of eontract law.2™® Questions of the validity of enlistment contracts
entered into by minors and insane persons present special problems.
They may be dealt with in a number of ways. First, they may con-
tinue to be considered void, with no legal force and effect for either
eivil or eriminal aspects. Alternatively, they could be viewed as
voidable at the option of the Government for civil and/or eriminal
purposes,17®

sussite them or norfederal governmeral agencies. the score. nature. eal incider:s an
seguences of the relatiar between versons i service ard he Goverament are fundamertally
derived from federal sources and gaverned by federal autkority
178 The falacy in declaring eiigibility regulanun: to be for the benefit of the re-
cruit lies in the fact that with a mixture of {magination and & liztle logie, any
requirement could be construed to be for the benefit of the recruit. To avoid the
problem. perhaps the Government should drastically simplify the regulatory re-
quirements so that any “able-bodied citizen” may enlist. In all probability, that
requirement wouid 0 be construed o be for the benefit of the tizen,"
Another alternative would be ecify requirements for enlistment with express
declarations as to which provisions were for the berefit of the Government. See
Section VII {nfra,
178 Enlistments should be labeled as "void" only where the governing statute or
regulation expressly declares them to be “void,” See ETS-Hokin & Galvan, Ine. v
Maaz Transport, Inc., 380 F.2d 258, 260 (8th Cir.), cert, denied, 389 U.8.
(1967). The statutory requirements for enliszment have been viewed time and
again as being directory in nature and current Army Regulations provide that the
Secretary of the Army may approve a fraudulent enlistment otherwise invalid be-
cause of a “non-waivable” dlsquallﬁcanon See DAPC-PAS.§ 261400Z Jun 75,
SUBJ: Change to AR 635-200, para. 14-12(f)
"s' 1 A, CoRBIN, Co\:'rmcr:. 12-17 (1983). See also note 188 supra
178 1d
17% Sg, e.g., Pauizson v. McMillan, § Wash, 2d 295, 299-800, 111 P.2d 983, 985
(1941). See also note 212 and accompanying text infra.
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Historically, these two categories have received special treatment
because they both raise questions concerning "competence” to enter
into contractual relations.!® If an individual is of age and of sound
mind, then failure to meet qualifications (such as citizenship or ab-
sence of felony convictions) should render the contract voidable 18!
The same should hold true for similar regulatory qualifications. To
consider all statutory and regulatory qualifications as measures of
“competence” only dilutes and confuses the issue. Characterizing
such contracts as “voidable™ would allow the Government the neces-
sary ability to releaze unqualified soldiers and permit personnel to
avold some of the inequities which result from summarily declaring
periods of prior service to be void. Although the enlistment agree-
ment may be defective, the resulting service is often honorable and
rendered in good faith.

3. Balosice of Tuterests

Implicit in almost all enlistment cases iz a balancing of the inter-
ests of the parties involved. It is this balancing which provides the
needed flexibility in determining the validity of the enlistment con-
tract and the subsequent obligations and rights of the parties to that
agreement.'8? In any case the interests to be considered are

(a) The servicemember's interest
(h) The Gavernment's interests,
(¢} The public's interests

We turn first to the interests of the servicemember, the indi-
vidual who has volunteered his service to the Government. The
servicemember's interests are personal in nature. Although he may
have enlisted because of a sense of patriotic duty, he iz still in-
terested in receiving promised benefits which translate into finan-
clal security. For instance, the servicemember does live a somewhat
restricted lifestyle. The environment subjects him to higher re-
quirements of diseipline, and he ubject to punishment for actions
considered by his civilian counterparts as harmless,*® When an in-

Rohson, 24 C.3LR. 375
umed “competant”

180 See, €.g., United 8
ear old alien w
1 See rote 136 supre
82 I’nplemen(mg & standard treatment for a provlem does not recessarily lead

y uf

1#9 Despite continuer. ref flitary ‘ustice. many »
visions of :ecldie enmg in involuntary servitude without any corstitutional
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dividual agrees to serve as a soldier he may exercise one of several
enlistment options.'8 He can expect that the Government will
stand behind its promises of special training or assignments.!83 He
can expect that his constitutional rights will not be disregarded and
he will discover that numerous judicial and administrative
safeguards have been incorporated into the system for his bene-
fit.18 In return for his honorable service he can also expect prom-
ised remuneration in the form of pay, promotion, and benefits, 187

The government's interests, on the other hand, lie chiefly in fulfil-
ling its mission of maintaining an armed force fully capable of meet-
ing national needs as they arise. An element of meeting this mission
is the requirement for discipline. Because it is the Government
which plays the role of employer in the soldier-state relationship,
the Government determines whom it will employ. In the same man-
ner, it is the Government which decides if the soldier-state relation-
ship will be continued or dissolved. The government's interests are
paramount but not always absolute. They stand with the enlistment
contract itself in the shadow of the Constitution,18¢

When the validity of the enlistment contract is questioned, the
delicate balance of the two competing interests is often tipped when
a third interest, the public's interest, is considered.®® The public's
interest is usually expressed in terms of public policy: "a very un-
ruly horse . . . once you get astride it you never know where it will
carry you.™ 190

safeguards, Se¢ Casella, supra note 165, at 799. See also Raderman v. Kaine, 411
F.2d 1102 {2d Cir. 1869); Smith v. Reasor, 406 F.2d 141 (2d Cir. 1969); Krill v
Bauer, 314 F, Supp. 965 {E.D. Wiz. 1870). The recent decision in Parker v.
417 U'S. 733 {1974), however, shows an awareness by the Supreme Court of the
“fairness” of the military judicia m. That decision recognizes the uniquer.
of the military system. Thus, we see znother argument for distinguishing miitary
enlistment cts from purely private employment contracts.

194 The ability of the vecruit to take advantage of the options may be dependent an
meeting qualifieations, especially where the option requires specialized training,
Army Reg. No. 601-210 contains the ‘hirteer primary enlistment option
183 Sge, ¢.g., Johtaor. v. Chafee, 469 F.2d 1216 (9th Cir, 1972); Bemis v. Whaler,
341 F b\lpp 1289 (£.D. Cal. 1872); DAJA-AL 1976/5074, 6 Aug. 1976; DAJA-AL
1975/4380, 16 July 1875

186 See, .9, Umled States v. Burton, 21 C.M.A. 112, 44 C.M.R, 188 (1471)

by

zed States, 366 U.S. 393 (1961) (statutory right to accrued pay)
185 The Government m cord due process to the servicemember if he is to be
discharged from the asrvice, See Allgood v, Kenan, 470 P20 1071 (oth Ci. 1972)
Siiverthorne v. Laird, 460 F.2d 1175 (5th Cir. 1972)
158 The third interest may not always be the “public” interest as such, The inter-
est of a pavent of a minor enlistee might tip the balance. It certainly did so in
earlier cases where the right of the parert to the custody of & minor enlistee was
considered paramount absent pending court-martial charges

°J. Wr, JURISPRUDENCE 148 (1958)
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Public policy is considered to be an implementation of the common
good. When applied to the area of contracts the following is apropos:

The law looks with favor upor the making of contrac
competent parti
Public policy h: s
the-wisp of the law varies and changes with the irterest
needs, sentimerts and fashions of the day, and courts are adverse to
holding contracts unenforceable or the ground of public palicy urless
their iilegality is clear ard certair
Th: ses a question for the student of Jurisprudence as to
whether that which the law looks upon with favor is not the resul: of a
stronger policy of lzw. In fact, Sir George Jessel, M.R.. explicitly
appealed to public policy in support of the freedom of conzract: “If
there is one *hing whick more thar. arother public policy requires it is
that mex of ful age and compezent understanding shell have the ut-
most ‘iberty of contract] and tha: their coriracts when entered
into freely and voluntarily shall be held sacred and shall be enforced
by courts of justice: Therefore, vou have this paramount public policy
ta consider in that you are not lightly 20 interfere with this freedom of
contract

In addition to the careful consideration of the servicemember's
and government's interests, the public has an interest in the “in-
stitution” of the soldier-state relationship.!®* Thus we see the com-
parison of the enlistment to marriage and citizenship. These rela-
tionships have traditionally been considered special because it is in
the public’s best interest that they be maintained and not easily dis-
solved. The public's best interest requires that once bound by a con-
tract with the Government. the servicemember may not at his plea-
sure reject the agreement which binds him. Consider the position of
a court faced with the question of the validity of a minority enlist-
ment:

cures the

3 ed States
army, could aban(lov h1 L0101~ ir the face of the enemy and o the eve
of battle, ard aveid t and punishment for de
ventio of his paverts, who had not consented to
who had taxen no step to avoid it before the soldier
tion: or that he could endanger the arm k
the enemy. ard rot be amenaole 2o military jurisdictio
ojecting. We cannol approve a view that leads 1o sueh 1

his parents
13

The balance of interests provides flexibility to the uniform ap-

g .
192 Uriced States v. Standard Oil Co,, 60 F. Supp. ac 811
199 [ ve Milier, 114 F. 838 i5th Cir. 1902),
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proach. Flexibility can lead to foot-loose application of both the def-
inition of enlistment and the applicable law. And it can lead to in-
consistency. Nonetheless, the risk is reasonable. The interests
should be balanced. The Supreme Court in United States v. Grimley
considered it to be against public policy to allow a deserter to avoid
his responsibilities by deceiving the Government and then pleading
his disability as a bar to court-martial jurisdiction. Public poliey re-
quired paramount consideration of the government’s interests,
Regarding the role of public policy in determining the validity of

enlistments, Winthrop wrote:

That the Urited States should be held to be precluded from ratifying

an irregular enlistment where the disqualification did not impair, or

had ceased to impair, the value of the soldier, who meanwhile had

performed service, received pay, etc.; or where the soldier had com-

mitted a military offense and his trial by court-martial ard punish-

ment were called for by the interests of diseipline—wouid se an un-

Sfortunate contingency and against public policy. 194

The Court of Military Appeals, however, ignored the foregoing
considerations and held it to be against public policy to sustain
court-martial jurizdiction over a servicemember who had fradu-
lently enlisted with the aid of a recruiter.1® Public policy, according
to the court, required paramount consideration of the serv-
icemember's interests notwithstanding his criminal conduct. Both
the Supreme Court and the Court of Military Appeals applied what
they perceived to be the “public policy.” Both rede the “unruly
horse.” 19¢

C. APPLICATION OF THE
IFORM APPROACH:
GENERAL CONSIDERATIONS
The uniform approach is not a simplistic application of rules of
contract law to enlistments. It fully recognizes the importance of
the change of “status” and the competing interests involved. The
utility of the approach is seen in its application. Uniform or stand-

19 W, WINTHROP. supra note 94, at 54546 (emphasis added). Arguably, Winth-
rop was noting two separate grounds for Government ratification of an irregular
enlistment. The one iz constructive enlistment. The other is commission of an of-
fenge.

185 United States v. Russo, 28 C.M.4. 511, 50 C.M.R. 650 (1975). See notes 120-
126 and sccompanying tex: supra.

198 8¢ note 190 supra
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ard tests do not guarantee uniform results, but an accepted uniform
approach will promise a degree of predietability and will eut through
the needl diverse treatment of enlistment problems, Consider
the follomng in the application of the uniform approach,

1. Formation of the Enlistment Contract

The initial inquiry should be: Have the parties to the enlistment
contract satisfied the elements required for the formation of a valid
and binding agreement? The prerequisites for the formation of a
simple contract are (1) mutual assent, (2) consideration, (3) two or
more parties having at least limited capacity, and (4) the agreement
must not be one declared void by statute or by rule of common
law,1*7 If these requirements are met, the enlistment contract iz
valid and binding for all purposes. If any of the requirements is not
satisfled, the agreement may still be found binding on the equitable
theory of implied contract—the constructive enliztment,!®® Despite
some commentators’ position that the construetive enlistment is no
longer viable,'*" the concept is well-founded and should remair a
useful method of curing defects in the enlistment contract.

Because the enlistment contract is a contract which changes
status, even serious defects should not invalidate the agreement
Unless a statute clearly restricts the capacity of a citizen to enter
into an armed forces enlistment contract, defects resulting from the
implementing regulations should only render the enlistment con-
tract voidable. The inter of the public favor preservation of the
agreement, 2™

Likewise, misfeasance or malfeasance on the part of the recruiter
should not automatically void the enlistment contract. The re-
cruiter, under prevailing rules of cortract and agency law, is an
agent for the principal, the United States Government.2”! The un-
authorized acts of the agent are outside his actual authority and are
not binding upon the Government. However, the latter should be
able to ratify the agreement if it so chooses. It may decide to do so
in a ease where the servicemember is singularly distinguished in his

1T [, SIMPSON, CONTRACTS § & 120 ed. 196}

198 Sep notes 130 & 171 supra

14 See note 130 “upra
" Ti o2 Zor preserving che agreement in time of wa is especially strong

ermains persuasive during peace:ime. The milita d

to mairtain a ready armed force. Unless courts are capable of predicting periods

of pedce or war, etistments shoald be treated as if the armed force is engaged in

fes
1 8¢e Sheltor v, Branson, 463 F.24 144 {5tk Cir, 19720
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service, and it should certainly be able to ratify the agreement
where serious charges have been preferred against a serv-
icemember.2°? In that case, even equity should not intervene in the
criminal proceeding,2°® Once again, the interests of the public and
the Government outweigh the interests of the servicemember who
is pending trial, 204

Public policy requires that if the servicemember has committed an
offense, he should be tried, notwithstanding a defective enlistment.
If a recruiter acted improperly in recruiting him, he too should be
subject to disciplinary action.?”® To void the enlistment contract
would, as Winthrop noted, violate public policy,20®

viiance of the Enlistmeit Contract

The enlistment contract may delineate specific respansibilities of
the parties.2°7 Specific remedies usually are not indicated. For the
most part, both the responsibilities and the remedies are found in
the numerous regulations which now govern almost every aspect of
military life. If either party fails to fulfill its responsibilities, the
injured party may attempt to avoid the agreement on a breach of
contract theory.2°® Ax discussed in preceding sections, both the fed-

22 See note 221 and uccompanying test infrc.
205 “The maxim that equity will ot enjoir & eriminal prosecution sumi arizes cens
suries of welghty experiences in Anglo-Ametican law.” Stefanelil v. Minard, 342
LS. 117, 12f a1,

18095 Grace v,

ard he mag be entizie” 15 his 2
L discharge aimsef by d

The eseivact “of erlistmer:] ma be void,
ol follow ~0a3 he ix o

e by i

cs s obsain his discharge, i€ he is erticie

5. fut w sodier in astual service cannct be 2ll

45 C.MLR. 876, 878 {N.C.M.R. 1971). See notes

upra

X ed edministrativeiy or under the provisiors of the

UNIFORM (ODE OF MILITARY JUSTICE arts. & 2, 10 T.6.C. 884 & 892 (1970},

209 Spp W, WINTHROP, sup.n note 94,

247 Spe Dep't of Defense Form 4 i1 Tune 1975).

2% But see Benway v. Bamhu , 300 F. Supp. 483 (D.R.1. 1969) where :he Gov-

argued thar a conaciertious objector could rot be dis-

14 birding and erforcezble contract with the Government,

See alse MeCaliugh v, Seamars, 348 F Supp 1 (E.D. Cal. 1972) where the

Government faiied in { itempt, on er to collect costs for educating

Air Foree Acalemy gaduates who later were discharged as conscientious objec:

tors. The Gavermment had reljed or. common iaw contract principles of recision

and unjus: envickment. Under principles of contract law, the equitable remedy of
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eral courts and the Army's Judge Advocate General are disposed to
set aside contracts where a “material breach” has occurred, 2

Voiding the enlistment contract for any lesser defect would emas-
culate the importance of the element of "change of status.” The lan-
guage from Unired States v. Giiinley that no hreach may destroy
the status created by the enlistment contract does not deter the
orderly recission of an enlistment contract. The unique nature of the
enlistment, the change of status, should be preserved and should be
considered cavefully before an enlistment contract is declared null
and void. 21

It is in the area of performance of the enlistment contract that
delineation between the concepts of status and contract must be
clear. The “erlistment contract” gives rise to the "status.” The par-
ties' conduct during the “status” is controlled to some extent by the
terms of the enlistment contract. For example, the parties may
agree to the length of the status and may also agree on the so-called
enlistment options. But. the nature of the soldier-state relationship
demands that statutes, regulations, or special circumstances may
also control the “status” and may override terms of the enlistment
contract.?!! Pending court-martial charges may require extension of

!‘ec\smn

avallable it plalruff is willing to make restitution. Matzeli v. Platt, 332
. 1010 (E.D, Va
299 Spe notes 137 & 141 wprn It

shou'd be epplied only wher

has beer suggested that the law of contracts

ing a oreach of contract es

givieg raice
e lay

- Lonuepl should ot be br is idenlistic w0 con-
eon E e volunteer of all possible con-
e carcept of the change of
onship, That seigiehess

a
ceive that an
tingencies. Gene:
grores the aniqie
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1971) texisting statutes and
vd, Schulz v. Rexs
v, 260 F. Sapp

regulations
F. Supp. 708,
(D.N.J. 1968},

‘When the servicemember enlists, he states

Goldstein v. €

that he understands that
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the status, even though the enlistment contract provides for a fixed
term of service.2!? Modification of the terms of military serviee,
however, does not make the enlistment contract any less a contract.

D. SPECIFIC ENLISTMENT PROBLEMS

In the preceding subsections, the three-step uniform approach
and general considerations in its application were examined. Here,
the inquiry will center on application of the uniform approach to
several specific, frequently encountered enlistment problems.
Graphically, the application of the uniform approach can be pre-

013 Ir time of war or national emergency, or wher otkerwize muthorized by aw, I shall be
reguired o £eve as ordered by compatent sutnoriiien, notwiths anding the provi 1

eneze
tion, o obligations s 4 member of the Armed Forces, the provisions of Lhis exlisiment
agreement Lo the contrary rozwithsianding; &r
® An enlistment I the Begular Army. Regir Kury, Regular Air Faree. Reguiar Marine
Regular Coast Guard in effect at the begiming of 1 wxr o¥ ertered ir:
wer cancintes in effect, Lrless sooner termirated by the Presfdent, untsl six munths after
the terminatlor of that war
See DD Form 4, Enlistment Agreement, Part TV,
212 The mere expiration of a servicemember's term of service does not automati-
cally terminate his military status. See Messina v. Commanding Officer, 342 F.
Supp. 1330 (S.D. Cal. 1972); Taylor v. Reasor, 19 C.M.A. 405, 42 C.M.R. T (1970},
TUnited States v. Hout, 19 C,M.A. 299, 41 C.M.R. 289 (1970). Such extensions of
military statue are controlled by MANUAL FOR COURTS-MARTIAL, UNITED
STATES, 1969 (Rev. ed.), para, 11d ‘and AR 835-200, para. 2-4a {Interim change, 4
Apr, 77) which now provides:
& member ity e sesized beyand e expination
of is condac: kas beer. intiazed with swial by court-martial: charges -
Teret ar the manioer hes e ampreaanded aerasied, eomfned o sberuire rescrained o
the appropriate military authorizy, However, if charges nave ro: beer preferred. the member
shall 1o se retained mare than 30 days beyand the expiraticn of ais term of cervice without the
personal aparoval of the genera. cours-martial convaning aathority corserned
Failure of the Government to comply with similar cortrols resulted in the reversai
of & court-martial conviction in United States v. Walck, 53¢ C.M.R. Adv. Sh. 308
(A.C.M.R. 1975) (The predecessor to the above provision required approvirg ac-
hority, or his designee, ever though other actic
bring the accused to triai had commenced). The Secretary of the Army sub-
sequently changed the provisior into its present form, See Cy rwaf Law Section
THE ARMY LAWYER, Feb. 1877, at 19, The eariler p also the subject
of judicial review in United States v, Torres, 3 M.J. 658 (A C M R. 23 Apr. 197TT)
(en banc), where the court overruled Walek m ofar as it held (1) that failure of the
Government to comply with its own regulations divests the court of jurisdietion to
try the accused, and (2) that the sole remedy is dismissai of the charges, The
majority opinion noted that the convening authority had in effect complied with
the requirement to give necessary approval for retentior where he rveferred the
accused's case to trial. The court noted:
We further fird £o reason to genwiize the Gavernment in i o tnsure eompiiance wit
Ihe reRulatio in ihe Perure. Nercampisnas i 61 o Ak of Lceelt  wiolaion o & s conetto.

term af service when an lavest

the convening a
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sented in a decision flow chart.?® Three sitwations in which the
questionable validity and effect of enlistments commonly arise ave:
a. During his court-martial, the accused servicemember
alleges that his enlistment contract is invalid and he iz
therefore not subject to the court-martial's juriscic-
tion,

b. A servicemember, not under pending charges, seeks
an administrative discharge on the grounds = his en-
listment contract was entered illegally.

¢. A servicemember argues that when he enlisted, he w

specifically promised training in a specialty area, and
an accelerated promotion upon completion of that
training. He states that he has veceived neither and
argues breach of his enlistment contraet.

The first two situations fall within the area of formation of con-

4 temphasis added)

ssenting opiion. Judge Cook stster that pevmitzing the Governmes: to
al in spite of the fact that it rad violazed it: vwn veg
bhound by its o 1
eonterd that the ac

¢ view, the Gov-
ubject tv conri-

persons awaiting « dischary
telio.
1.

L3

AR 536-200. ch
\o'.\n(dr\ ) of terms of
C.AMLA. §0. 11 C.M.R, 90 {195
Mdier received ho
arge” wher hoth pe
clear that they acquiesce in a “discherge stitw
C.MLR. 365 (4.B.R. 1051} (accused's contirement by
did not constitute

for ex

ent agreemen

) where the peviod of milita

ment. Likew!
by

213 See Apperdix A,
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tracts. The third would be considered a contract performance gues-
tion,

First, as to the court-martial jurisdiction problem: Is there a valid
contract under governing rules of contract law? This step requires
close consideration of the eontract as a whole and the conduct of the
parties in executing the agreement. If the answer is “yes,” valid de
jure status follows and the court-martial has jurisdiction. If the an-
swer is “no,” the inquiry continues.

Although there iz not a valid formal contract, is there an implied
contract under principles of contract law which gives rise to a con-
structive enlistment? If not, there is no jurisdiction absent an alter-
nate basis for jurisdiction.?** If there is a constructive enlistment,
the balancing test is employed to determine if there are any reasons
which preclude jurisdiction. For example, under the current
rationale used by the Court of Military Appeals, equity prevents the
Government from relying on a constructive enlistment where a re-
cruiter's malfeasance has resulted in an invalid enlistment con-
tract.2!3 If the balance, however, swings in favor of the Govern-
ment, jurizdiction would be present.?!®

In the second case, the issue is once again the validity of the en-
listment contract at its formation. The question arises, however, in
an administrative setting and again the initial inquiry is whether a
valid, formal contract was entered into in accordance with general
prineiples of contract law. If so, the servicemember is not entitled
to a discharge on the grounds of an invalid enlistment contract. If
there i not a valid formal enlistment agreement and no constructive
enlistment has arisen, a balance of interests test is employed to de-
termine if there is any just reason for retaining the serv-
icemember.®17

214 4 proposed
1jurisdiction. $
for basing jurisdict
Julian, 45 C.M.R
supra. I the indiv
may still he subject
i
18, 10 U

213 United States v, R
126 ard accomparying Text supia

218 S¢e note 194 end accumpanyirg text supra
217 A variation of thi: em might be simply stated as follows: .
under the mirimum statutory age enlists and nonorably completes a Two-
before reaching that minimirm age. He laer reerlists and upon completi
of twenty yea: exs & discharge and retirement benefits. He lea: at
the origina. twi nt is conaldered “void” and that he owes the Gov-

satutory change would provide an aiternate basis for court-
Sectign VII, infra E\Er 2081 ale
de facto" status ma
R. 1871 note 114 11
& i% not amerable to court-martiai as ervicemember, he
court-martial under provisions which provide cour

ORM CODE OF MILITARY JUSTICE ar
C. % 80201 515 (1970},

23 C.M.A. 511, 50 C.M.R. 630 {1875). See notes 120-

ma

nd accompany
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®

ase, involving a breach of the enlistment
contr. act follows the method used in the first two situations. The
initial inquiry is whether there is a valid formal contract, or a sub-
stitute therefore, under general principles of contract law. If g0, has
a “material breach” occurred? If the answer is "no,” there is no
remedy. But, if the answer {s “yes,” a balance of interests test is
used to decide if there are any just reasons for the material breach,
such as a national emergency.?1®

The above methodology has been somewhat simplified. There are,
of course, at each level of inquiry, related and detailed ingniries. In
each problem, it is important that the enlistment contract be viewed
from its four corners before applying any balancing tests. All too
often, courts have applied the balancing tests, determined the out-
come and then applied those general principles which support the
conclusion, Such a reverse application tends to ignore careful exam-
ination of the definition and nature of an “enlistment” and the en-
listment contract in gquestion.

VII. PROPOSALS FOR IMPLEMENTION OF
THE UNIFORM APPROACH
Aside from judicial recognition of a uniform methodology, specific
steps can be taken to clarify the law and reduce some of the incon-
sistencies in this area.?1®

A. AMENDMENT OF THE UNIFORM CODE OF
MILITARY JUSTICE
The Uniform Code of Military Justice should be amended to pro-
vide for court-martial jurisdiction over individuals who may be serv-
ing under so-called “void" enlistments.??® The basi¢ for such an
amendment is well-founded. Despite recent decisions by the Court
of Military Appeals, the long-standing and overwhelming weight of

ernment two more yvears of service before he will ve eligible for retirement. Is the

result equizable? What public policy is being furthered in sich a case? If the indi-

vidua! had committed an offense while serving in the original "void" enlistment

what public policy would hzve been violated by considering him amenable to

court-martial jurisdictior. If an enlistmen i3 to he declared valid (or at least void-

able) for ane purpose icivil aspect of recognizing honorable service) then it should

aso be declared valid for purposes of cohrt-martia jurisdiction

313 See rotes 66-69 & 138 supra

2 Appropriate seccions of Titl 10, United States Cole, and dtmy Reg. 801-210
v 5) should aiso be amended to re-
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authority requires that a servicemember pending court-martial
charges may not use his invalid enlistment as a shield against prose-
cution, 221

Jurisdiction would, in effect, be based upon a statutory recogni-
tion of the “constructive enlistment.” The constructive enlistment
(implied contract) amendment would require that the parties had at
some point intended that the accused enter into the soldier-state
relationship. The recognized criteria would apply: (1) voluntary
submission to military authority, (2) performance of military duties,
(3) receipt of pay and allowances, and (4) acceptance of the services
by the Government.??? Recruiter misconduct would not, by itself,
nullify jurisdiction unless such miseconduct amounted to coercion or
duress to enlist, and the servicemember never voluntarily sub-
mitted to military authorit,

Article 3, Uniform Code of Military Justice should be amended by
adding the following provision:

() Persons who are charged with committing an offense
punishable by this chapter are amenable to court-
martial jurisdiction notwithstanding the absence, for
any reason, of a valid, formal enlistment agreement if:

(1) They voluntarily submitted to military authority,
(2) They performed military duties,

(3) They received pay and allowances, and

(4) The Government accepted the services rendered.

The Government’s lack of knowledge of the invalid formal

enlistment agreement will not relieve the person of

amenability to jurisdiction.

194 supia. Allowing an accused to so shield himself amounts ir.
If the military is unable to prosecute the case,
y little, if any ¢ on the part of federal or state authorities to

ir judicial systems. This is especially true for the military of-
pect, ete.) which are of little concern to the civil-
heless have a direet and dibilitating effect on the

2 3ee. 9., n
most cases 10 & grant of immunit

222 U.8 DEP'T OF ! Rm{ PAMPHLET No. 27-21, MILITARY ADMINISTRATIVE Law
HANDBOOK 3-43 (1973}, The four eriteria are a compilation drawn frem numerous
ons, both federal and military, which have discussed constructive enlist-

2 4 servicemember who was coerced into enlisting may still effect a constructive

after the coercive influence,
A, 142, 146, 48 C.MLR. 738,
762 (1974), See also U 50 C.M.R. 430 (N,C.M.R. 1975),
However according to United S Ruso, 23 C.M.A. 511, 50 C.M.R. 650
(1975, any recrulter miseondact i conjaretion wich the casrelor voids the antist.
mer.: and estops the Governmert from showing & constructive erlistment.

L xemn\ed
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This provisior: should have no difficulty passing constitutional
muster. It does not provide for jurisdiction over civilians. 22* Rather

it is proposed as a method of overcoming the “estoppe:” theory re-

lied upon by the Court of Military Appeals.??> The amendment per-
indeed, requires, the Government to prove military status.
change would =imply codify the long-standing rule
tid enlistments could be eured by a “constructive enlist-
ment."” 228 It should not be viewed as legislative condonation of re-
cruiter malfeasance,

A broader basis for jurisdiction might be founded on a de facto
status theory. Satisfaction of the four constructive enlistment
eriteria would not be required to establish court-martial juristiction
Public policy would favor this basis only if strict limitations were
placed upon its use. For instance, jurisdiction could be established
only in those ¢ where the accused was pending charges puxn
able by a stazed minimum punishment such as confinement at hard
labor for one year. Another limitation might consist of restricting
the de facto basiz of jurizdiction to overseas wayr-time situations:

Article 3, Uniform Code of Military Justice could be amended Lo
provide that

(e) In time of war, persons .ocated overseas, not sevving
under a valid formal enlistment agreement noy s
fyving the requirements of Article 3id) of thi Lhaptel
may be amenable to court-martial jurizdiction if they
have voluntarily represerted themselves to be mem-
bers of the armed forces and the Government has ve-
lied upon that representation.

This provision finds littie direct support in miitary or federal
opiniuns, To date, no opinion cleariy equates or distinguishes the
concepts of “construetive enlistment” and de facto status, A few

opinions suggest that “equivalent aets” of service may con-

224 The Supreme Court nas foroidden
dietion over civilians, See United States e
11853 o couvt-martiel jurisdietion over d
mitted while on active

over civilian dependen:s 2
sel'a v, Sirgieton. 381 U.8

0 prohibit j
shether offense wis o
1) no futlsiiction vrer
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stitute a valid change of status 227 Arguments against such a provi-
slon rest on judicial reluctance to expand court-martial jurisdiction,
especially over “civilians.” However, the individuals falling within
this provision would not be eivilians in the truest sense of the term.
The amendment contemplates that the individuals would have vol-
untarily recognized their military status and used it to their advan-
tage. Adoption of the proposed amendment would alleviate the
troublesome jurisdictional loophole left by Unites States v. King
where the accused, previously discharged, forged documents au-
thorizing his movement as a soldier to Europe. The Court of Mili-
tary Appeals, finding no enlistment contract and no “meeting of the
minds” labeled King an interloper and found no eourt-martial juris-
diction over him,

Adaption of a broader base of jurisdiction would considerably re-

a7 There is a distinctior. between the two the
theor; been traditiorally based upor
recogmze(l criteria are usua
wise invalid contract. See note L
sion of eonstructive enlistm . King, 11 C.M. 4,
19, 28 C.M.R, 2 sed had falsified orders and posed as a
serviceman. The Court of Military Appeals held that criminai activity eould not
effect an enlistment. The accused was an interloper ard there had been no meeting
of the minds, There had been no attemp: to effect an enlistment,
The “de facto status” theory should be broad enough o encompa
lopers. Although one of the e’ements of an implied or consiructive exlis: nay
be missing, the servicemember may nonetheless have satisfied the requirement of
“actual service.” See United States v. Jullan, 45 C.OLR. 876 {N,C.M.R. 1871).
This theory cuts right 1o the hear: of courz-n: sdiction withou: pausing to
ponder the legal effects of an invalid enlisument eoniract. If 2 competer.: accused s
serving as u uniformed servicemember ard comuits a crime, any claim he may
have of casting off his status should be stayed perding disposition of his court-

=."

Whether the de facto s
contract is not clear, One ¢
ments and also speaks in te:

stus theory requires same uitemp: to form an en Lstment
istment to de facto er

5t ts which
v, Fant, 25 C.M.R. 643,
¢ that the "equivalent
ry tence of an attempted

i Subsequent acts in themselves constitute a
valid change of status. See «ls0 E v parte Hubbard, 1 76,81 D I\lau 1910);
Barret v. Looney, 158 2
1938), cert, denied, 357 U.8 %U (1938); In re McVer
1835) (petitioner was a de facto soldier because (1) he volunt
tions and (2) he kad ghts of an e
H 18773, where the court sta
dieta that 10 U.8.C. § 503 (l‘J 0) xeqm"ed itten irstruments for erl;
“otherwise there would be no way the government could determine which branch
of the zervice was involved nor the term or conditions of the en 351 F.2d
at 285,
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duce the inconsistencies between the federal and military courts.?28
Both theories incorporate a balance of interests test. Where the
servicemember has committed a crime, his interests are outweighed
by the interests of the Government and the public.

B. AMENDMENT OF ARMY REGULATION 635-200
PERSONNEL SEPARATIONS-
EXNLISTED PERSONNEL

The uniform approach could also be implemented in changes to
personnel regulations which prescribe procedures for processing
fradulent or irregular entry cases. Specifically, Army Regulation
635-200, Chapter 14,%2® should be amended to reflect the following:

(1) An enlistment is a contract which changes status. Al-
though the servicemember may have entered the
service in a fraudulent manner, the subsequent con-
duct of the parties may have formed an implied con-
tract.

(2) All eases should be referred to a bourd of officers for
disposition. The board should, upon the advice of the
Staff Judge Advocate:

(a) examine the enlistment contract and its annexes;

(b) consider all available evidence and, according to
general principles of contract law, determine if an
implied contract has been formed: 2*° and

¢¢) balance the interests of the servicemember, the
Government, and the public. Factors to be consid-
ered ave: (i) the basis for disqualification; (i) ra-

asis might arguably excerd in war time to inductees serving
lid induction order. Although the element of voluntar wa
ng. the needs of the war-time Army wm oatweigh the it
[ t s - amounts to the
on: Thel ent here
volutieer” their se

and commit an offeree

225 The purpose of proposed changes to the personne! regwlations is w0 recogrize

that fraudulent enlistments should be viewed as voidable at the option of the Gov-

ernment. Chapter 14 is only one ares of proposed change. Appropyiate smend-

merts would have to be made to other provisions with e
DAPC-PA!

p
disposition of fraudulen: en’istme
230 The four 1ecogmze<1 eriteris for finding & co
applied. See o

aetive enliszment would be
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ture of recruiter misconduet, if any; (ili) the length
and character of creditable service; and, (iv) the
servicemember’s potential contribution to the serv-
1ce.
(3) The board’s conclusions and recommendations should
be forwarded to MILPERCEN, Wash. D.C. for ac-
tion,
A centralized collection point for enlistment problems lends consid-
erably to uniformity.

C. AUENDMENT OF ARMY REGULATION
601210,
RECRUITING PROCEDURES

A particularly bothersome area of enlistments is found in the po-
tential abuse in declaring eligibility requirements to be for the pri-
mary benefit of the servicemember. The problem could be elimi-
nated by amending the appropriate tables to reflect that the re-
quirements are for the benefit of (1) the Government, (2) the re-
cruit, or (3) both the Government and the recruit. Such an amend-
ment could be included in a “policy” paragraph or as an amendment
to each eligibility requirement or to a series of eligibility require-
ments. So designating the eligibility eriteria would greatly reduce
the leeway now enjoyed by the courts in interpreting the eligibility
criteria.??! At the same time the Government would continue to
exercise paramount control over eligibility requirements.

VIII. CONCLUSION
If a man will begin with certainties, he shall end in
doubts: but if he will be content to begin with doubts, he
shall end in certainties. 252
In Uwited States v. Blakeuey the Virginia Supreme Court ad-
dressed the ability of a minor to enter into an enlistment contract
and bear arms:

If such ability in reference to [the statutory age requivement. was
i to be a subject of judicial decision, instead of officlal diseretion.

A, 328, 52 C.M.R. 39 {1876 nited

231 See, ¢.g.. United States v. Litzle, 24 C.3 :
550 (1975), See generally notes 106-

States v. Russa, 23 C.MLA. 511, 30 C.M.R.
112 supra.
222 F, BACON, THE ADVANCEMENT OF LEARNING, ch. 5 11603),
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then it »
particulis

be determined not by the special cireu ces of eack
e, but by a gererl vsle of uniform wpplication. 2%

The three-step uriform approach proposed in this article iz a means
of disposing of enlistment problems by a rule of general application,
It is an attempt to resolve some of the uncertainties and inequities
that exist in the law of enlistments. In applying the uniform ap-
proach several principles must be considered:
(a) The Government's powet to raise and support armies
is pavamount. It decides who may serve and the con-
ditions of military service,
(1) The enlistment contract between ar individual and
the Government changes the individual's status from
citizen to soldier and places enforceable obligations
(as does any other contract) on both parties,
Although general principles of contract law should be
applied ir. interpreting an enlistment contract, the
contract is Llnll[ll@ The GOVQY‘HH]EHV. paramount
powevs and the absence of complete mutuality are fac-
tors which rerder it unique. Thus, the element of
“eontract” and the element of military “status”™ must
be considered together in determining the effect and
validity of the enlistment contract.
(1) Public policy should prevent the servicemember from
avoiding court-martial jurisdiction by using an invalid
enlistment contract as a shield.

{e

Each of these four principles is a composite of humerous rules, opin-
ions, policies, and decisions. In the aggregate, they represent the
nstream of judicial and administrative authority. They should be
applierd in resolving any enlistmenrt problem.

The inconsistent judicial and administrative views toward the en-
stment contract often arise from detailed artention to individual
fact sitvations and from inattention to controlling principles of ap-
plicable law. This whole area of law is u collage of opinions with
lttle vhyme or reason—mna one statute controls, no one decision ix
dispositive,

The uniform approach is a blending of <he foregoing principles. It
recognizes the federal position that e ment contracts create a
cortractual relationship betweer. the soldier and the state. And it
also recognizes the equally important emphasiz by military au-

3744 Va3 Gratt, 387 (1347 Sec nilen
supie

15226 and wecimpanying
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thorities on the creation of a unique status, As a hybrid approach, it
draws from the best of many divergent perspectives. Thus, as a
practical application which adopts a common definition, applies con-
tract principles, and balances the interests, the uniform approach is
both a plausible and desirable methorl for solving enlistment prob-
lems,

What has once been seftled by « precedent will not be un-

settled overnight, for certainty and uniformity are gains

not lightly to be sacrificed. 284

2% B. CARDOZO, THE PARADOXES OF LEGAL SCIENCE (1928),
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A PRACTICAL GUIDE TO FEDERAL CIVILIAN
EMPLOYEE
DISCIPLINARY ACTIONS*

Major M. Scott Magers**
1. INTRODUCTION

There is a well entrenched myth that it is impossible for managers
to take disciplinary action against civilian employees of the federal
government. The genesis of this myth would be difficult to trace,
but certainly the procedure for taking disciplinary action is difficult
and confusing ! In addition to the system’s inherent perplexities,
the manager’s lack of training and experience in the use of discipli-
nary procedures makes the process of taking adverse or disciplinary
action against federal employees a frustrating matter.2

Federal managers and supervisory personnel have not been alone
in recognizing the procedure's complexity, One commentator has
charged that “[t]he eritical factor of civil service today is that cov-
ered employees are rarely discharged from government for in-
adequately doing their jobs. The Civil Service system has provided
the equivalent of life tenure (at least until retirement) once a brief
probation period is passed, absent what the government considers a
serious act of misconduc

Whether or not the em of taking adverse actions against civil-
ian employees is too difficult has been widely debated.* On one side

and conclusions preser:ted in this article ave those of the author and

y represent the views of The Judge Advocate General's School or
any other governmental agency

*JA 8. Army, Deputy Steff Judge Advocate, 2d Infantry Division, Korea,

B.&., 1963 Texas Christian University: LL.B., 1866, Southern Methodist Univ
sity. Member of the Bars of Texas, the United States Court of Military
and the United States Supreme Court.

1 For an excellent article describing the historical development of the adverse ac-
tion process and proposals for reforming the procedure, see Meryill, Procedures
for Adverse Actions Against Federal Employees, 59 Va. L, REV, 196 (1973),
: According to Civi Service Commission guidance. the term “adverse action
applies to “disciplinary and i
withou pay, and reductiors in rank or pay.
PLEMENT 7 Subchapter §1, © SI-1a 11976) Thereinatier ited ue FP\!] See
rote 15 infra o expianation of the Federsl Personnel Manua
3 Frug, Does The Constitution Prevent the Discharge of Civil Sersice
124 U. Pa. L. REV. 942, 945 (1976),
4See, ¢.g., Johnson & Stoll, Judicial Review of Federal Emnployee Dismissals and

Other Adverse Acti 'CorNELL L. REV, 178 (1972) authorities cited note 3
supra & notes 5 & 6 n o

Appeals,
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of the argument lies the obvious need for management to effectively
control its work force, and on the other the necessity to protect
merit system employees from arbitrary action on the part of their
supervisors.> Complicating the issue further is the fact that the
Government, which is circumseribed in its activities by the Con-
stitution, is the employer. One auther has argued that the tension
between employment rights and government procedures must inure
to the benefit of the federal employee “[blecausze emplovment iz an
indispensable personal interest [and] ought to receive maximum
protection under the due process clause.” ® The same author
realizes that this protection of governmental employment rights
breeds complacency and that “[o]ne of the main reasons individuals
choose to work for the government is that they believe that they
thereby achieve personal security.” 7 Nonetheless, the interest of
the public in the debate between effective management control of
employees and employee protection from arbitrary action is often
ignored. Perhaps it is true that "[t}he more entrenched the govern-
ment work force, the less likely it becomes that the public can re-
ceive fair and effective treatment from its government,” %

Despite the theovetical debate over, and the practical com-
plexities of, the current procedures for disciplining government em-

2 4 thorough discussion of the merit system’s development is found in D.
ROSENBLOOM, FEDERSL SERVICE AND THE (CONSTITUTION (1871)

8 Note. The Due Process Righty of Public Ewployees. 50 N Y. U.L. REV. 310. 358
(1975},

T1d. at 338 & 359. Othe
individual wi
the last centu:
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& (ompltmmg that
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D ROSENBLOOM
Frug, supre note 3,
# The followti:

g DEP'T OF ARMY, CIVILIAN MaN-
AGEMENT ANN

£14 M

L EVALUATION, FY 76 AND FY T, at 45
Disciplivery Actions FY 1973-FY T

per 1000 Employees)

Total Action wnds Suspensions  Remorals
Fiscal Year Nusber Rate Rate Rate
1973 4.74 3.81 .71
1974 4,56 3.30 0,52
1975 5,01 E .93
1976 544 4.83 178
FY 7T 1.21) 1.3u 30
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ploxee_, statistics reflect that the number and rate of disciplinary
actions in the Department of Army continue to rise.? The Depart-
ment of the Army Annual Evaluation of Civilian Personnel Man-
agement states that the “increase recorded in the removal rate indi-
cates that supervisors are following the latest Army guidance and
are instituting removal action for unsatisfactory performance rather
than assigning unsatisfactory performance ratings.” 1° In light of
these increases in the imposition of disciplinary sanctions, mana-
gerial personnel and their legal advisors must be fully aware of the
proper procedures for imposing these sanctions.

The Army lawyer's involvement in this area of the law is a rela-
tively recent development. It was not until July of 1974 that, as a
normal practice, military attorneys became involved in giving ad-
vice on matters dealing with disciplinary actions.!! Today the labor
counselor is involved in all aspects of federal sector labor law includ-
ing advising on disciplinary actions,? reductions in force, equal
employment opportunity problems,*® and questions dealing with
federal sector unions. Because of his involvement in federal labor
law activities, the military attorney must be aware of the legal is-
sues involved in employee disciplinary actions.

This article will not debate the appropriateness of the current job
protection rights accorded federal employees, nor discuss the con-
stitutional issues dealing with the adverse action process.'* Its pur-

1974, 2 44. Chaprer 430 of the Civii Service Regulations covers performance rat-
ings, FPM 430 (1972), while the procedure for removals is set forth in FPM

of Army Letter. DAJA-CP 1974/8342, 15 July 1974, Subject: The
yer as Counselor to the Civilian Personnel Officer. This letter stated
B ¥ La\ner wil be designated st each installation to provide compreken-
sive legal services to the civilian personnel officer ard his personnel management
The lawyer is generally a member of The Judge Advocate General
but some Department of the Army civilian Jawyers have been appointed
labor courselo
2 The CPR now s
Lnn
procedure., adviee and assisten
reduce the possioiity of iater v s
saouid be ma:ntained broughcut the adsers edig and
Uate procecdings 3 wel
-1 (C8) 54-1.c. (1975).
i s-in-force is found in FPM 351 {1873), ard FPM 713
(1976) contains information about the federal government's Equal Employmen:
Opportunity program.
14 See Lowy, Constitutional Limitations on the Disinidssal of Public Ewmployees,
43 BROOKLYN L. REV. 1 (1976), See olsc Note, supra nate 6, for a discussion of
“what corstraints the due process ciauses of tae fifth and fourteerth amendments

1 the empioves appesls
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pose is to explain the requirements of the disciplinary action proce-
dure, This will be a "how to” guide, which will attempt to simplify
and consolidate the detailed instructions provided by the Civil Serv-
ice Commission and relate various administrative and judicial deci-
sions to the regulatory guidance.!® This article will identify areas
that are particularly troublesome to the federal manager, with par-
ticulay emph on the regulatory requirements which pertain to
disciplinary actions in the Department of the Army.1¢ Once the reg-
ulatory system is understood, the administrative procedure be-
comes less confusing and more manageable. Hopefully this article
will show Department of the Army managers and labor counselors
that the procedure is workable—disciplinary action, when appro-
priate, may be taken with minimum difficulty.

w

II. DEFINING EMPLOYEE DISCIPLINE

A. STATUTORY LANGUAGE
The statutory provision which authorizes disciplinary actions
against employees in the competitive service '7 provides that an in-
dividual in the competitive service "may be removed or suspended
without pay only for such cause as will promate the efficiency of the
service.” 1® The statute alse sets forth procedural rights to which an

place upon the governmens's ability to sever <he employmens: relationship.” 7d. at
310-11.

% The Civi Servi on's regulatior, instructions, and related materials
are published in the Federal Persornel Marua. (FPM) system, The m con-
tains the basic marual, supplements, letters ard bul'etins. The reguatiors deuling
with employee discipline are found in both the FPM und the Code nr’Fez{em[ Reg-
wlatigns, Citariors to the FPM system wil inclurle chapter, subchapter and para-
graph For example, the citation tn the material ex & use of the Fedé]ax
system would appear as FPM 17 through 32-10, Wher,
regulation, the C.F.R. veference will be used, Se¢ T.8 Der'T
1, MILITARY ADMINISTRATIVE LAW HAND-

x

5 The Depax{mm of the Ars

far. Personre. Regulation [he

pose of the CPR axd
o

vegulation suppementirg the FPM is the Civil-
fter cited as CPRI. An expla
found in CPR 2
em 50 that ropic
biect " Merit of Adverse Action” is
511 S5 19700, ehile e neme subject i covered in CPR

itio. being in the “competirive serv-
s “all civilian positions in the fsde‘al

the significarce of & p
the competitive service
which are not specially excepted fram the Sl servics lwws
Chute, ay the President, of o the Commission ... FPM 212 S1.2.4.

- ¥ TA010R) (1970)
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employee subjected to disciplinary action is entitled.’® Similarly,
preference eligible employees 2° are subject to adverse action “only
for such cause as will promote the efficiency of the service.” 2! In
the past, such employees had been accorded more extensive pro-
cedural rights than other classes of employees.?? To eliminate the
distinction between rights available to different classes of employ-
ees, the President, by Executive Order, granted all employees in
the competitive service “rights identical in adverse action cases to
those provided preference eligible [employees]. . . .” 22

B. REGULATORY LANGUAGE

Civil Service Commission regulations set forth the types of disci-
plinary actions available for management use. One portion of the
regulation deals with the major actions of removal, suspension for
more than 30 days, furlough without pay, and reduction in rank or
pay,? while a subsequent portion pertains to the less drastic action
of suspension for 80 days or less.?® These regulations and interpret-
ing guidance are found in the Federal Personnel Manual system
which is the primary reference source for problems of federal sector
labor law.?8

C. TYPES OF ACTIONS AVAILABLE
Federal managers may initiate disciplinary actions against civilian
employees that range from counseling to removal. Other actions in-
volve issuance of letters of reprimand, suspensions for 30 days or
less, suspensions for more than 30 days, furloughs without pay, and

18 1d, § 7501(b). This section provides that an individual in the competitive service
whose removel or suspension without pay is sought, is entitled to
{1y motics of the action sough: and of any charges preferred against hlm: (2 & copy of <
chary reasonzble time far filing a written answer to the charges, with affids
i) B owrl on or. the arswer at the earliest practical date. Examiration of witns
“rial, or he.nng iz not required buL mey be arovided in the discrezion of the individaal dlvect
ing the removal cr susper.sion witkout pay
22 A preference ellgible employee is defined in 5 U.8.C. § 2198 {1970}, Generally
such an employee is an individual who lus served as a member of the Armed
Forces or is the mother or spouse of sich a member who meets other qualifica-
tions. See generally FPM 211 (1972)
215 U.8.C. § 7512 (1970,
22 These rights are set forth in 5 U.S.C. $§ 7511, 7512 & 7701 (1970},
2% Exec. Order No. 11,481, 3 C.F.R. 254 (1974), reprinted in 5 U.5.C. § 7301 app.,
at 169 (Supp. V 1975)
245 C.F.R. § 752.201(b) (1977),
25 14 at § 752.301(b) (19
28 For a discussion of the u~e of the FPM

em see note 15 supra
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reductions in pay or rank.?" The Army Civilian Personnel Regula-
tlon distirguishes betweer. informal actions such as oral admonitions
and warnings which are considered counseling sessions: and written
reprimands, suspensions, and removals, which are deemed formal
disciplinary actions,2®

Whatever method iz used. good management principles suggest
that the action taken be both reasonable and timely. The Depart-
ment of the Army encourages the use of informal diseiplinar,
methods wheneveyr possible. The CPR suggests that “[where cor-
rective action can be accomplished through closer supervision, on-
<he-job trainirg. or oral admonitions or warnings, formal discipli-
nary actions should not be taken.” 2® Because of this guidance, De-
partment of the Army managers who propose major disciplinary ac-
tions should be prepared to show that they have previously taken
informal steps to improve the employee’s conduet or efficiency.

The methorl of documenting informal disciplinary actions merits
diseu: . The Commission has placed & limit or. how a supervisor
may keco;d the occurrence of informal admonitions or other minor
disciplinary events involving a civifan employee. The FPM states
that “[n]o vecord or file for employees, in addition to those desig-
nated as official ar authorized [in FPM Supp. 293-31], may be estab-
lished without the prior approval of the Civil Service Commis
sion.” " The proper record to be used in documenting counseling
ons or noting oral admeonitions is Standard Form 7-B. Em-
ploxee Record Card,?! which the Army’s CPR reguires supervisor
to maintain for each civilian emplo}ee‘62 Where practical, the card
is kept at the lowest supervisory level and is used as a quick access
record of the individual's empioyment,

Of significarce to the disciplinary actior process is the reguive-
ment that periodic counseling sessions be noted on the card as they
oceur.® The supervisor who uses the card to record oral admoni-
tions and warnings involving misconduct and substandard perform-
ance has a converient record of past performance if the employee is

275 C.F.R.48 T52.201 & 7
28 CPR 700 (C14), 751.1-2.a
B4 at 751.1-2
31 FPM SUPP, )
st FPM 295 . (1969, This sectior vee Record Card is
used by operating officials s for initiati + : recording

2ds and other

FPM SUPP. 752-1. 51 i1472)
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later subjected to more serious disciplinary action. Such use of the
form was upheld in a case where an employee objected to its intro-
duction during a Civil Service Commission hearing on an appeal of a
removal action. The court stated, “It would seem ludicrous, when
considering whether a termination will promote the efficiency of the
Service, to foreclose the use of a report made by superiors with first
hand knowledge of the facts, which shows that the employee had a
consistent pattern of inefficiency. . . .” 3

Although a supervisor should counsel an employee before taking
formal disciplinary action, under some circumstances only strong,
formal action will be appropriate. Ideally, in such cases a formal
written reprimand will be adequate to correct the problem, and s
pension or removal will not need to be proposed.®® The written rep-
rimand, although considered a minor penalty, involves formal pro-
cedures which emphasize the gravity of the misconduct or substand-
ard performance underlying the action. Regulations promulgated by
both the Civil Service Commission and the Department of the Army
outline the procedures required for issuing a formal written repri-
mand. The Army's CPR grants an employee who may receive such a
reprimand many of the rights that are available to the employee
who i3 to receive a notice of suspension or removal.?®

The Civil Service Commission regulation on adverse actions ex-
pressly recognizes the use of suspensions " which may be denomi-
nated either major or minor depending on their length. Because the
employee is in a nonpay status while suspended, the penalty typi-
cally reflects the seriousness of the conduct at issue. Although there
is no regulatory limitation on the length of a suspension, the loss of
the employee’s services during the period normally dictates that
suspensions be of short duration. As with other actions, the facts
and circumstances of the individual case will determine the length of
the suspension, but because of the required formalities, the man-
ager must be certain that the proposed action is appropriate.

Athough included as an adverse action in the Civil Service Com-
mission regulations,® a furlough is not considered a disciplinary ac-

24 Dozier v. United States, 473 F.2d 866, 868 (5th Cir. 1973).
35 The Army’'s CPR states that a formal written reprimand is appropriate “when
more atringent disciplinary action than an oral reproof is warranted and the eir-
cumstances justify the inclusion of a record in the employee's official persontel
folder,” CPR 700 (C17), 751.3-2.a. {1973},
98 For an explanation of the p)ocedure for processing a formal writter. reprimand,
see CPR 700 (C17), 751.3 (19
”a C.F.R. §§ 752.201-,301 19 .

Id. § 752,201 (1977).
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tlon. The Army's CPR states that “(a] furlough not to exceed 30
days is an action placing an employee in a temporary nonduty and
nonpay status due to lack of work or funds or for other nondizcipli-
nary reasons.” 3° Consequently, the use of the furlough will not be
further discussed in this article.

Civil Service Commission regulations list reduction in pay or rank
as adverse actions.®! The Army's CPR states that reduction in rank
will not normally be used as a disciplinary measure although

[sluch actio

are appropriste. . . . 1o resssign or demote an employee
n for which the employee has been determired ursuited
either by reason uf performance or behavior. For example, actior to
reassign or demote an employee from a supervisory position ta a nor-
super vy position may be appropriate when the supervisor nas
been found by competent authority to ergage ir discriminatory prac-
tices. Similarly, reassignment ox demotion of ar employee from a po-
sition i which the emplvyee's performarce has been judged in-
adequate to a position in which the employee has previousiy per-
formed ir. a satisfactory manner may he appropriate.4?

If an employee voluntarily accepts a demotion, the adverse action
procedure need not be utilized, but the acceptance must be shown to
have been voluntary and not coerced.4® This point may be illus-
trated by a case in which supervisor informed an employee that if he
did not accept a position demotion, the supervisor “would do some-
thing else.” When the employee asked how long he had to consider
this option, he was told he had “approximately five minutes.” A
Federal Employee Appeals Authority field office found that this
was not a voluntary demotion because it was obtained by “time
pressure” * in violation of regulatory provisions.4

3 CPR 752-1 (C#), S1-6.b. {1975), Similar 'argaage is found in FPM 8cpp. 732-1,

$1-6.a. {1976)

4 Furloughs

45 CFR §7

4 CPR 752-1 (C3), S1-4.d. (1973},

4% For a discussior of voluntary reductions see FPM 713,
q Dig. of Significant Decis

scussed in FPM SUPP. 7
201 (1977)

1, 81-6.b. (1678),

{1969)
4 i 1976\ The

aker by agencies. The first Tevel i
“hereinafter cited as FEAA] ar
i ited as ARB]. For ar
Federal Employee Appen

peals of advers
ployee Appeals Authori
Appeals Review Board ‘her
tion of the FEAA see Maharey.
NEWS 41 (1975). The Commis
both the FEAA and the ARB, This Digs
Headquarters Office, 1900 E Street,
af the FEAA and the ARB are zvailab]
keyed to the FPM s
ter, For purposes o

“he Ferlex( -
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i & 3
ington, D.C. 20413, Al decisiors
fiche, The de are
m so that decisions ave readily identified by subjec: mat-
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In many cases employees who have received notices of proposed
disciplinary action resign to avoid the action. Although the adverse
action procedures need not be used when an employee resigns vol-
untarily, the Commission will accept an employee’s appeal if he al-
leges that his resignation was obtained by “duress, time pressure,
intimidation, or deception.” 46 Freedom of choice is the key, so it is
proper to inform the employee that disciplinary action procedure
will be initiated if he does not submit his resignation. The Commis-
sion instructions state:

The fact that the employee may be faced with an inherently unpleas-

ant situation or that his choice may be limited to two unpleasarc al-

ternatives, does rot make the resulting action an involurtary action,

However, if the agency uses deception, coercion, duress, time pres-

sure or intimidation to force him to choose a partienlar course of ac-

tion, the action is involuntary and appealable to the Commission.#?
Once a resignation has been submitted, an employee’s request to
withdraw the resignation must be in writing. Any rejection of the
request must include the reasons for denial.*® The FPM suggests
that a valid reason for refusing to accept the withdrawal would be
that the position resigned has subsequently been filled.*®

Courts will generally presume a resignation to have been volun-
tary unless the employee is able to submit sufficient evidence to
overcome that presumption. In one case where an employee had re-
signed upon receiving notification that a removal action was being
proposed, the court found no evidence of duress or coercion and re-
stated the well established Court of Claims' rule upholding “the vol-
untariness of resignations where they were submitted to avoid
threatened termination for cause.” 8¢

The fact that the affected employee may consider a reassignment
to be a “bureaucratic step down” does not mean the transfer is a
disciplinary action if there is no change in grade or pay. In Com-

indicating appellate office, type of appeal, fiscal year and accessior. number will be
used

Example: DC 752B 7 0001
office type of appeal  FY  accession #
If two decision numbers are cited, the first will be from the FEAA and the second
from the AR

4 FPM SUPP. 752-1, S1-2.a.(1) (1976).

) 5).
{7) (1876)
7 Ct. C1. 333 (1973)

3 1, 31-1.b
v. United States
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beriate v, United States 3! an employee who refused a transfer from
Washington, D.C. to Cleveland, Ohio contended the proposed trans-
fer was disciplinary in nature despite the fact that it did not involve
any reduction in grade or pay. The court refused to find the transfer
unlawful, pointing out that federal agencies have wide diseretion in
transferring employees within their jurisdiction.®® In another case
dealing with an employee transferred to Cleveland, a G3-15 argued
that his transfer from Washington, D.C. to another GS-15 position
was a reduction {n rank because the responsibilities in the new job
were less extensive than those in the Washington position.?® The
Civil Service Commission had upheld the agency’s finding that in
fact there was no adverse action because there was no reduction in
rank, The circuit court observed that the adverse action regulations
do not state “how and by whom it is to be decided whether a given
action constitutes ane of the ‘adverse actions’ to which the regula-
tions apply,” *% and went on to give great weight to an agency’s
interpretation of its own regulations. In light of these principles,
the court was “unable to say that the governing regulations were
dishonored. . . " 3%

When an employee refuses to accept reassignment, the agency
may propose a removal action, A Federal Employee Appeals Au-
thority fleld office and the Sixth Circuit have validated this course
of action, In the case of an employee who, upon notice of reassign-
ment, refused to accept the reassignment, the FEAA stated that
when the employee's refusal to aceept the reassignment was re-
ceived the agency should have sent him a notice of proposed adverse
action based on his refusal to move.% The Sixth Circuit has upheld
the validity of a removal action based on an employee’s refusal to
accept a transfer to a position not involving reduction in rank or
pay. In Sexton v. Kennedy,5" the agency proposed the transfer be-
cause the employee was not able to get along with his fellow work-

30203 O, CL 285 (16731
** Emphasizitg the need for federal agencies to have
court stated ut ne one in rhe governmernt could ever be transferred if the me
ure for lawfalness of the move were whether the employee was subjectively
fled, 1.e , felt it offered sufficient glamour and excitement, or feared transfer
the ‘boondocxs’.” T, at 200

59 Leefer v, Administraior,
Sa7d. at 213,

70

%8 Dec. No. SE T53BAIGYT.
$7323 F.2d 1911 i6th Cir, 1

tion in this area, k

43 F.2d 209 (D.C. Cir 1876).
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ers. The court, finding the reason for the transfer valid, held the
removal to have been proper.>®

The dizciplinary action of removal serjous that it should be
considered only after less severe penalties have proven unsuccessful
or when the conduct in question is of such a serious nature that
removal is the only remedy appropriate. This action is, for example,
appropriate where an employee continues a pattern of tardiness
after numerous warnings, letters of reprimand and suspensions;
likewise where the employee has committed a sefrious criminal act,
there is no need to propose a minor disciplinary action prior to
proposing removal. Because removal res in the employee's loss
of his current position and may make securing future employment
more difficult, it i the one disciplinary action that is most likely to
be challenged by the employee. Because the impact on the employee
serious, and because the action is so likely to be challenged, the
stification for proposing this action and the documentation j
ing it must clearly support the action. Nonetheless, supervisors
should not hesitate to propose removal actions where the underlying
facts require removal: as much harm is caused by taking no action
when misconduct or inefficiency iz discovered ¢ caused by choos-
ing a penalty which cannot withstand review.

III. CONDUCT WHICH SUBJECTS EMPLOYEES TO
DISCIPLINARY ACTION
A. STATUTORY STANDARD

The broad and somewhat vague federal statutes 3¢ which au-
thorize disciplinary action against federal employees have survived
constitutional challenge.5® The Commission has published guidance
to st the federal manager in interpreting this statutory stand-
ard. The FPM states that “cause” for disciplinary action encom-
passes “offense(s] against the employer-employee relationship, in-
cluding inadequate performance of duties and improper conduct on
ar off the job." & In addition to this general definition, the FPM
emphasizes management’s need to consider the facts of each indi-

g
5 Sec ngtes 18 through 28 supru
nett v. Kernedy, 416 U.S. 184 (1974). For ar analysis of this important case,
see Comment, Arnett c. Kenwedy—a Dubious Approbation of Adverse Action
Procedures, 16 Wi, & MaRY L. REV. 153 (1974).

1 FPM 752-1, 1476).
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vidual case, act reasonably, and prove the facts underlying the ac-
tion.®2

As further guidance to the federal manager, the Civil Service
Commission has established suitability factors for federal employ-
ment, These factors, denominated “general,” *specific,” and “addi-
tlonal” are found in a supplement to the FPM entitled Determining
Suitability for Federal Eviployiment 8 which explains the meaning
of the specific and additional factors in detail. This explanatory ma-
terial provides significant guidance for management officials who
consider preparing notices of proposed action.®

The Civil Service Commission regulations state that the suitabil-
ity factors listed in the FPM Supplement are “among the reasons
which constitute™ adequate cause for adverse action,® although
other nonlisted factors may also serve as a basis for adverse ac-
tion.®® In explaining the use of the suitability guidelines in the ad-
verse action procedure, the Commission points out that “{tJhe many
complexities in human behavior preclude the development of a for-
mula to assist . . . in deciding individual cases. The guidelines are
based on the concept that each case must be decided on its own
merits,” 87

This principle of judging each case on its merits coupled with the
requirement that no employee may be removed except “for such
cause as will promote the efficiency of the service” demands that
management officials involved in the adverse action procedure exer-
cise care and sound judgment. In addition, federal managers should
be prepared to show a connection between the statutory standard
and the conduet in question. Interpreting the statutory standard for
adverse actions, the Commission has advised that action may be
taken “only if it can be shown that the conduet may reasonably be
expected to interfere with the ability of the person to function in the
position or the agency's ability to discharge its responsibilities, In

82 /d. at 83-1.b
82 FPM SUPP. 731-11i1
€474, at 33 & S84 (19751
45 C.F.R. ¢ 752,104 (1 .
¢ Halsey v, Nitze, 360 F 142 tdth Cir., cert. denied,
Halsey " the appellant argued that because he was remove
in Clvil Service Commissio scharge wa
amote the efficien e service, The cour: greed and held Lhe ves
C.F.R. § 731,201 (b)-(g) are "umong ke rexsons which constiza:

\31 1 Si-1.b. (1973).
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other words, there must be some rational connection between a per-
son's conduct and the efficiency of the service.” €8

B. SPECIFIC CONDUCT

1. Inefficiency and Substandard Performance

Many federal managers simply do not believe the adverse action
process is a practical or feasible method to remedy inefficient or
substandard employee performance. Instead of proposing adverse
actions, such managers attempt to adjust to the employee's failings.
Although inefficiency or substandard job performance is often dif-
ficult to substantiate, a disciplinary action may be successfully
taken on the basis of such delicts. Illustrative of the type of ineffi-
ciency or substandard performance which demands some action is
the case of two historians employed by the Department of De-
fense 5® Apparently, the employees became dissatisfied with the
management of the project to which they were assigned. This dis-
satisfaction led to a drop in their job performance and finally the
historians refused to do any assigned task, although they did report
to work. The agency removed the employees for “failure to perform
assigned duties.” 7 This action was upheld by an FEAA office on
the basis that “an employee is expected to perform and accomplish a
reasonable day’s work on his assigned duties for each day’s pay that
he receives.” " The employees then appealed the removal decision
to the Court of Claims. The court, upholding the agency's right to
remove the employees for this conduct, emphasized that “the prime
duty and foremost obligation of any employee is to exert effort and
energy in the accomplishment of assigned tasks.” 7 The court then
turned to the fact that the employees did practically no work for a
six-month period and pointed out that “{slomewhere along the line
the plaintiffs simply allowed their dissatisfaction to get the best of
them, and they lost 2ight of the fact that their principal duty was 'to
research and write history, which is the job they were hired to
do.” " 7@ In this case the lack of work over an extended period
clearly indicated the need for disciplinary action, but the principle of

88 Id. at S1-1.d, (1973),

% Boyle v. United States, 515 F.2d 1397 (Ct. Cl. 1873).
10 1d. at 1400,

I

72 7d. at 1401

TId. at 1402
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requiring “effort and energy” in the job is ome that should be
applied to all positions.™

The key to ta u'ng disciplinary action for inefficiency is documer-
tation of the case.™ The Army's CPR sets forth special rules for
taking disciplinary actior against employees for inefficiency ™
which require the Army manager to demonstrate that substantial
efforts were made to correct the employee's deficiencies prior to
initiating an adverse action. These efforts include counseling the
employee about the reasons for management displeasure with h
work and showirg that good faith efforts were made <o assist the
employee in any attempt to improve his performance 7 These re-
quirements may be documented through the use of counzeling,
admonitions and warnings which ave posted on the Standavd me
7-B, letters of reprimand ard short periods of suspension,
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Many managers ave reluctant to propose a disciplinary action for
inefficiency if the employee has a current performance rating of
satisfactory or better. Although there is an obvious conflict between
awarding such a favorable rating and then proposing action for inef-
ficiency, the Commission states specifically in its guidance that
“[tlhe fact that an employee has a current official performance rat-
ing of satisfactory or better does not prevent the agency from tak-
ing appropriate adverse action on the basis of unsatisfactory per-
formance." 78 Courts have consistently upheld this Commission rule
which makes a distinction between the adverse action procedure and
performance evaluation.™

2. Absence from place of duty

Employees may be subjected to disciplinary action if they absent
themselves from their place of duty without proper authority. In
such situations, the agency should first attempt teo ascertain
whether the employee intends to return to work. If the agency de-
termines that the employee has abandoned his position, it may proc-
ess a separation action without following the Commission's regula-
tions which would otherwise dictate the procedures by which an
employee may be separated.®” The Army's CPR contains specific
guidance for handling cases of unauthorized absence.®! Of course,
the supervisor must always consider the length and circumstances
of an absence before determining what, if any, action iz required.
Although no specific formula may be proposed, the federal courts
have upheld the removal of a clerk-typist from his position when he
absented himself without leave for eleven days after his request for
leave during the period had been denied.®?

78 FPM SUPP. T52-1, $4-3.5.(3) {1476). The "Department of the Army Perform-
ance Evaluation Plan” is found in CPR 400 (C5), 430.c, (1574).
74 gaze lllJ~trang this ot wae um of a GS-11 employee who v

removed for

armunce resing is rot a prerequisite to he e
inefficient employee.” Armstrong v, United States, 405 F.2d
cert. denied, 393 U.S. 934 11969). Ir. another case dealing with ik relaions ship
between adverse actions and performar.ce evaluations, an employee was removed
v ever. though an unsatisfuctory ev
1. Tn upholding the removel &
volved in performance r
F. Supp. 827 (E.D. Va. 1

235 F, Supp. 850 (N.D. Ala, 1963), affd, 339 F.2d

82 Chiriaco v
585 (5th Cir. 1084)
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3. Continual Tardivess

Continual tardiness, like absence without leave, may serve as a
basis for a removal action if the agency is able to show it has coun-
seled the individual and that the conduct is of such a nature that the
“efficiency of the service” would be promoted by diseiplinary action.
The Federal Aviation Administration successfully removed an air
traffic control specialist who developed a pattern of reporting late
for work.®? Prior to initiating the removal action, the agency
cautioned, officially warned, reprimanded and suspended the em-
ployee for five days, but these minor disciplinary actions did not
have the effect of improving his record of reporting to work on time.
Because of the nature of the employee’s work and the fact that he
was on notice of the agency's displeasure with his conduct, the court
upheld the removal.®* There i3 no reason why other employees
should not also be expected to adhere to the hours of work estab-
lished by their agencies.

4. Alcokol or Drug Abuse

Alechol or drug abuse affects federal civilian employees in the
same manner as it does members of the general population. When
employees cannot control their use of alcohol or drugs, they often
are unable to properly perform their duties, Because the Army con-
siders both aleohol and drug abuse to be medical problems, the CPR
requires that managers refer employees to the Army Alcohol and
Drug Abuse Prevention and Control Program (ADAPCP) when al-
cohol or drug abuse results in substandard performance of duties:

Initiation of adverse actions for absenteeism, mizconduct, and margi-
niel oy unsatisfactory job performarce related to alcoho! or ather drug
anuse will be postponed for 90 consecutive days only for employe
who ave enrolle nd satisfaczorily progressing in the ADAPCP u.
lesx retention in a duty status might resu!
prapery or persond. injury to the employee or otkers

in damage to government

Although the Army’s primary emphasis is on rehabilitation,®® the
CPR discusses the alternatives available to the manager when the

208 Ct. €1, 1085 11576).

sition, the court stated, “:he siresses
on FAA controllers are well ne, ard it could well seem too much
for fellow controllers to be asked ta vemain overtime intermittently at their post
<0 accommodate plain=iff's ardine I at 105
s CPR T52-1 050, S9-2.0.(9) (1976)
# Army Reg. No. 500 nnel-General-Aleohol and Drug Abuse Preventior.
and Control Progra 11 May 1976)

52 Coxtes v. United States
8¢ I, diseussing the peculiar
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employee in question refuses assistance or does not improve his per-
formance after completion of the program. The emphasis on re-
habilitation does not preclude the agency from removing an em-
ployee for aleohol or drug abuse when attempts at treatment fail.®?

These principles were illustrated in the case of an employee who
was removed for a 25 day absence without leave.®® The employee
appealed his removal, claiming the absence was alcohol related and
that he had subsequently been cured of his problem. The FEAA
field office upheld the removal because the agency showed that it
had taken all possible efforts to assist the employee with his drink-
ing problem prior to the removal action. The employee's efforts
after the removal came too late.

3. Meutal or Physical Disabilities
A mental or physical disability may affect the type of disciplinary
action an agency will propose. The FPM emphasizes that manage-
ment must not rely solely on the medical condition: “The ageney
must establish a link between the medical condition and (i) observed
deficiencies in work performance or employee behavior or (ii) high
probability of hazard when the disabling condition may result in in-
jury to the employee or others because of the kinds of work the
employee does.” 88 Commission instructions continue by giving spe-
cific examples of when mental or physical disabilities may warrant a
removal:
When an agency can clearly show high probability of serio
hazard—for example, an agency has indisputable evidence that a
wruck driver with epilepsy is subject to grand mal seizures—the

or. comp.ztion of the rehabilizlion
¥ job perfurma

i whick the fins’ decisior lette he.
ent n the ADAPCP. provided
ance. Suck welen mag be it

Previoudy irzivied ud

i i s sy who et
i veéd st ke rleh\e(
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agency does not have to wait for the employee to have a sevious &t-
tack on the job before taxing adverse action. The medical evidence
linzed with the showing of potential hazard would be sufficiert cause
for taking adverse action, Ir. zl: cases. nuwever, the agen :

- must 5
the medical condition with she observed deficiency in wosk perform-
ance or employee bekavior

6. Dishonest Conduct

The Supplement lists “dishonest conduct™ as a specific factor
which commonly subjects employees to disciplinary action. This
term iz described as “an act (or failure to act) which indicates delib-
erate disregard for rights of others—generally through the use of
lies, fraud, or deceit—for the benefit of the applicant or employee or
other person.” 1 Specific examples of this type of misconduct in-
clude theft, willful disregard for the truth, falsification of records or
accounts, and other types of misconduct.®?

7. Criminel Conduct

Like “dishonest conduct,” “criminal conduct™ is included among
the specific factors listed in the FPM Supplement which will ailow
the agency to take disciplinary action agairst an employee. The
Commission regulations require certain procedural steps to be taken
in such cases, and caution against basing action on the lone fact of
arrest, indictment, or convietion. Although evidence of such steps ir.
the criminal justice system may be considered among the factors ir
determining whether disciplinary action is appropriate,®” the action
should not be based solely on these steps in the criminal justice
process.®* The indictment might be dismissed or the corviction ve-
versed. If a disciplitary action were based solely on the irdictment
ar conviction, it would become defective upon dismissal of the in-
dictment or veversai of the convietion.

8 fd,
¥1FPM SUPP. T31-1. 83-2.a.12) 1675
%2 Id. In defin uch sonduct the

G g G

s gt
o rath

WL, S3-2.a.010 & 2} 2

94 But see TeNT accompanying notes 184 to 191 inten
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The proper method is to base the action on the facts of the inci-
dent in question so that subsequent court action on the criminal case
will not affect the administrative determination.®® This point cannot
be overemphasized. First, the criminal process normally takes a
longer time to become “final” than does an administrative action;
and second, a more stringent standard of proof is required for a
criminal conviction than for an administrative action. This point is
illustrated by the case of an Internal Revenue Service officer who
was removed from his position on the basis of allegations that he
accepted a bribe from a taxpayer.® The officer was subsequently
acquitted of eriminal charges stemming from the same incident.
However, the acquittal had no effect on the removal action because
different standards of proof were involved in the two proceedings.
The court stated that even though the jury had not been convineed
beyond a reasonable doubt of the agent's guilt, "the Commissioner
[of Internal Revenue] could well have concluded that the evidence
was substantial enough to justify a refusal to reinstate.” 7

Special problems arise with respect to the effects of juvenile
crime on employee disciplinary actions. The FPM Supplement pro-
vides guidance for handling situations where juvenile crime may
serve as a basis for disciplinary actions.®®

The Government’s policy of providing employment opportunities
to rehabilitated eriminals poses similar problems.®® The Supplement
notes: “Persons who have recently committed serious crimes involv-
ing basie questions of honesty, integrity, and character are usually
disqualified for federal employment unless they have established
records of rehabilitation.” 100

8. Infamous or notoriously disgraceful conduct

“Infamous or notoriously disgraceful conduct” is a specific factor
that the Commission states may serve as a basis for adverse ac-
tion. 1! There are obvious problems interpreting the meaning of this

85 FPM SUPP. -1, 83-2.a.(1) & (2

3¢ Finfer v. Caplin, 344 F.2d 38 (2d Ci
vehearing denied, 382 U.S. 848 (1863)
774, at 41, See olso A urg v. Urited States Postal Service, 530 F.2d 832 (9th
Cir. 1876), where a court upheld the removal of ar. employee for misappropriation
of property although theft was no: proven &t a criminal proceeding. The court
pointed out that a different standard was m\'oh'ed

(1976)
) cert. devied, 382 U.8. BB3, petifion foi

3)
See also Pusonev Rekabilitation Act of 1865, Pub. L.

“a.

. S
8 Jd. at $3-2.a.(1)(a) (1975
No. 89-176, 79 Stat, 674.
1o FPM SUPP, 731-1, 83-2.a.(1)ic) {1975).
101 [d, at §8-2.a.(3)
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language. The Commission suggests that “[t]he disqualification of
infamous conduct relates to those few persons whose social behavior
is 5o bizarre or so clearly aberrant that the conduct in itself evi-
dences depravity. Notoriously disgraceful conduct is that conduct
which is shameful in nature and iz generally known and talked of in
a scornfu] manner.” 1°2 When dealing with conduct that may fall
within this category, management officials must avoid allowing
their personal disapproval of particular behavior to interfere with
objective evaluation.10?

Judges have struggled to set guides as to when federal employees
may properly be disciplined for “infamous or notoriously disgrace-
ful” conduct. A recent case dealing with the removal of an IRS
agent illustrates the reluctance of courts to allow government inter-
ference or inquiry into an employee's private life. 194 The case con-
cerned the employee's use of a “fun place” or "shack pad” for pur-
poses of off-duty, extra-marital sexual affairs. Although the em-
ployee's conduct was “circumspect” and “clandestine,” the IRS dis-
covered his activities and removed him on the theory that his off-
duty behavior “tends to diseredit himself or the service.” 195 In re-
viewing the removal action, the court held that the “Constitution
prevents the discharge of an employee merely because his personal
conduct during off-duty hours incurs the disapproval of his super-
visor,” 1% and that there was no rational basis for the conclusion
that the employee’s conduct brought discredit upon the IRS.107

Bazing a disciplinary action upon an employee's homosexual ac-
tivities raises particular problems. These difficulties are attributa-
ble to the fact that as with any activity giving rize to a disciplinary
action, homosexual activities must have a nexus to job fitness and
must reflect upon the efficiency of the service. Because society is
having difficulty defining the limits of acceptable behaviar, it is not
surprising that federal managers and the administrative and judieial
tribunals which review their decisions are having similar difficul-
ties. For instance, at least one court has precluded the federal gov-
ernment from taking disciplinary action against an employee solely
because of sexual preference,!%® but in Siiger v. Uniited States 109

w2 gg
w3 7
4 Major v, Hampton. 413 F. Supp. 66 1E.D. Als, 1876)
495 70 at 67-68, T

w8 [ gr 0
19710, at 71, The opirion
that the Cizy th

108 Nortor v

noted that the case avose in New Ovleans which toasts

LL8L (D.C. Cir. 1669), The court puinted out that
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the Ninth Circuit upheld the removal of a homosexual where the
Commission’s hearing examiner and the Board of Appeals (now Ap-
pellate Review Board) found the action was based on the employee’s
* ‘openly and publicly flaunting his homosexual way of life and indi-
cating further continuance of such activities’ while identifying him-
self as a member of a federal agency.” 2° The court held the agency
had shown removal would “promote the efficiency of the service”
because the employee had “lessen[ed] public confidence in the fit-
ness of the Government. . . ." 132 by his activities.

The precedential value of this analysis is not clear at this time.
The Supreme Court vacated the Ninth Circuit's decision “in light of
the position now asserted by the Solicitor General . . . on behalf of
the ... Civil Serviece Commission.” % In the Commission's view,
the Court’s action was based on procedural grounds and was unre-
lated to the circuit court's substantive holding.'!'® Nonetheless,
one district court has interpreted the Court’s action as a substantive
determination that the Ninth Circuit misapplied the law to the facts
in Singer.'ttc

Regardless of the disposition of Singer, the circumstances sur-
rounding the homosexual activity are of great importance. In
Singer the court emphasized the employee's open and notorious ad-

homosexual conduct of an employee could affect the effieiency of the service under
certain cirecumstances, but found the agency had not shown the required connee-
tion in this case.

24 247 (9th Cir. 1876) vacated, §7 8. Ct. 725 (1977). The court held that
the agency had aho\\h that remaval would “promote the efficiency of the service'
where & clerk ¢ for the Equal Employment Opportunity Commission had,
among other activities, applied for a marriage license to marry another man, and
incited ferable publicity corcerning his sexual preferences.

110 1d. at 255,

11 yd,

s 97 8. Ct. 725 (1877)

111t Telephone interview with Mr. Earl Sanders, Office of the General Counsel,
U.S, Civil Service Commission, August 2, 1977, The procedural issue concerned
whether the Ninth Cireuit should have applied the Commission regulations which
were in effect at the time of Singer's dismissai or those which were adopted during
the pendenc\ of his appeal. See 530 F.2d at 254-35. The Court accepted the Com-
mission's position that the Ninth Cireuit should have applied the latter regulations
in light of Thorpe v. Housing Authority, 386 U.2. 670 (1967). The Ninth Cireuit
had. however, noted that e do mot Tmply that the amended regulations and
gmdelines would require a different result ander the facts of this case” 530 F.2d at

5 0.1
e Saal v, Middendorf, 427 F, Supp. 192, 200 n.7 (N.D, Cal 1977). The district
coust, in a footnote citation of the Supreme Court's action in Singer roted that the
e had been vacated on other grounds, and in a parenthetical comment stated:
“(rational conrection required betweer conduct complained of and grounds for dis-
charge of civilian employee). . ." Id
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vocacy of homosexual behavior while idertifying himself as an em-
ployee of the federal gavernment. In another case, the Appellate
Review Board upheld a recision that an agency could profuerly re-
move an employee who was discovered committing a homosexual act
with a 16-year-o.d in a public restroom.'*? In that case the employee
was on duty and in uniform when discovered, so the nexus between
the conduct and the efficiency of the service was obvious. Because
both societal attitudes towards homosexuality and the legality of
taking disciplinary action on the basis of homosexual conduct M2
may change rapidly, managers considering taking dizciplinary ac-
tion on the basis of homosexual activity will be wise to consider not
anly regulatory directions but also judicial pronouncements.

The misconduet discussed in this section iz only illustrative of the
many types of conduct which will subject employees to disciplinary
action. The need to apply the statutory standard to each case and to
show the connection between the actior. taken and the efficiency of
the zervice must be reemphasized. The federal government, like any
other employer, requires a productive work force. The types of con-
duct which are detrimental to the efficiency of the service are =et
forth in the Guidelines; and when such conduet occurs and reduces
governmental efficiency, the available disciplinary tools should be
utilized.

IV. APPROPRIATENESS OF DISCIPLINARY
ACTIONS

A. NEED FOR COUNSELING

Before proposing disciplinary actions, managers should remember
the role that counseling plays in the disciplinary and corrective
process. A counseling session not only places the employee on notice
of management’s corcern about his substandard performance or
misconduct, but also may have the desired effect of improving be-
havior. If employee behavior is corrected through the use of coun-
seling, the agency will greatly benefit from the savings in time and
effort which would have been required for processing an action
under the disciplinary procedures,

12 Dec, No. RB 752B80013 iDoc. No. CH T52Ba00SL3, 2 Dig, uf Significant Deci-
stons 13 (197
15 See H.R. 4351
Rights Act of 1954
preference

(1977], whier would amerd the Civil
ion on the o of affectinnal or sexual

“» Dronibit Giserim
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B. REGULATORY REQUIREMENTS FOR
PROPOSING PENALTIES

To assist management officials in deciding what penalty is appro-
priate for particular conduct, the Army’s CPR contains “Tables Per-
taining to Penalties for Various Offenses.” 114 The regulation makes
clear that the “Tables" are only a guide which reflects what the
Department of the Army views as reasonable penalties for various
offenses.?!s This guide may be exceeded in appropriate cases, but
the CPR cautions that if it is exceeded the reasons for any depar-
ture must be clearly explained in the employee’s notice of proposed
action.!'® A violation of this requirement to explain any deviation
from the guide could be considered procedural error.

Managers should always attempt to impose penalties which are
congistent not only with the guide, but with penalties which have
been given for similar offenses in the agency. If the issue of incon-
sistency is raised on appeal, the appeals authority has the power to
reduce the penalty imposed if it finds a deviation from past agency
policy or practice.2?” The key factor is fairness and consistency.

C. RELUCTANCE TO REVERSE AGENCY
DECISIONS

The Commission iz concerned that penalties set by agencies are
appropriate for the offense and the circumstances. In the past, ap-
peals authorities would cancel any action where they determined
the penalty to be too harsh. At that point the agency would com-
mence a new action and impose a lesser penalty or enumerate addi-
tional reasons to sustain the more severe penalty. However, the
trend is changing. While the appeals authority occasionally reduces
penalties it considers too harsh, it gives great weight to agency de-
terminations on the appropriateness of the penalty. The Commis-
sion's deference to agency determinations may be illustrated by the
case of an employee who was removed from his position for theft of
government property.''® The FEAA field office reversed the re-

114 CPR 700 (C14), T51.A.(1673). The "Tables" list various offen h as insub-
ordination, theft, gambling, disgraceful conduct, ard discrimination and ther
te penalties for the first, second. and third offenses of the mis-

16 CPR 52-1
117 FPM Supp.
RB
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moval after determining the penalty to have been too harsh consid-
ering the small value of the property. The ARB reversed the field
office stating it was the policy of the Commission not to overturn a
decision of an agency dealing with theft of government property
upon allegations that the penalty was too severe, that the property
was of small value, or that the theft was the employee’s first of-
fenze.11®

Like the Civil Service Commission, the courts are reluctant to
reverse agency decisions involving diseiplinary matters.*2® Perhaps
the reason for this reluctance is the narrow scope of judicial review;
the courts will determine whether the agency abused its dizeretion
in the process of taking the adverse action. The typical result may
be seen in a recent district court decision in which the court upheld
the removal of an employee with 24 years’ unblemished service who
was found to have stolen two government refrigerators. The court,
noting the narrow scope of judieial review in such a case, :ald that it
did not want to become a "super Civil Service Comm;

Likewise, courts have sustained removal actior
have involved theft and fraud by employees occupying positions of
wrust, In one case a district court upheld the removal of a postal
employee who had stolen cheese from a package he came in contact
with as a mail handler. The court found the required nexus between
the theft and the statutory cause that “will promote efficiency of the
service,” 122

In another case, the Court of Claims has upheld the remova. of an
employee for “altering and using an official document to defraud the
United States.” '22 His appeal charged that the penalty was too se-
vere for his having misrepresented his grade in order to obtain bet-
ter accommodatiors. The court found the employee had occupied a
position of trust, and consequently “'when [(he! deliberately
change[d] an official document so as to make it falsely represent his
status, in significant fashion, and then deliberately dlit soas to
obtain a substantial advantage for himself, removal cannot be

branded as disproportionate to the offense. . . .” 124 The Court of
W2 Jd,
120 8ee Joanson & Stoll, Judiciai R Erwp!g gee Dismissols wud other Ad-

verse Aeficns, 37 CORNELL L. REV. 178
121 West v. Department of the Air Force, No, L -3
122 Kushney v, Berzax, T4 Civ. 5.001 :R.C D
12 Rifgin v. United i

D, Ohio 1870

6
V.Y 1975
o €1 566 (1878}, cert. denied. 45 U.S LW, 3371

19
124 1d, at 389,
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Claims has also upheld the removal of “an IRS tax technician—
responsible for overseeing other taxpayers' returns—who deliber-
ately or recklessly overstates his own deductions.”™ 128

It is also clear that agencies may make distinctions in the disci-
plinary actions they take on the basis of the employee's position. 28
That supervisory personnel may be held to a higher standard of
conduet than others is illustrated in a case where supervisory per-
sonnel involved in a “sick out” were removed, while nonsupervisory
personnel were subjected to lesser penalties.?2” The court held that
the agency's decision to remove the supervisory personnel was not
an abuse of discretion under the circumstances of the case,

D. REVIEW OF AGENCY DISCIPLINARY ACTIONS

Despite the reluctance of the Commission and the courts to re-
view agency actions, under certain circumstances they will review
the appropriateness of an ageney's action. In the case of a nurse who
had been promoted to a position with supervisory responsibilities
and was later separated when she was unable to perform her mana-
gerial duties in a satisfactory manner, the FEAA said the removal
was unreasonable and was not “for such cause as would promote the
efficiency of the service.” 2® The FEAA said the proper agency re-
sponze would have been to remove the supervisory responsibilities
from the nurse.12?

The courts, restrieting their review to whether the ageney has
abused {ts diseretion, have reversed ageney actions which they have
deemed to be inordinately harsh. The Court of Claims, in the case of
an employee removed for submitting false information in connection
with a claim for travel expenses, set forth the usual abuse of discre-
tion test.28® With respect to disciplinary actions, this test requires
the employee to establish “that the penalty is so harsh that there is
an ‘inherent disproportion between the offense and punish-
ment.’ " 131 Applied to the facts of the case, the court found the
agency had abused its discretion by removing an employee with 25
years' unblemished service for what it viewed as “de miinimis
charges.”

125 Hoover v, United Staz 513 F.2d 603, 608 (CL Cl 197 )
128 See Kushner v. Berzax, 74 Civ, 5,001 {(R.C)) \ 75).
127 Brown v. United States Civil Sery. Comm.. \l0~ 13—1940 & 75-2416 (E.D. Pa,

1976).

‘” Dec No. BN
128 [,

130 Power v. United States, 531 F.2d 505 (Ct. Cl. 1876).
81 1d. at 307

2B60015, 2 Dig. of Significant Decisiors 33 (1975).
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The Court of Claims also faced the issue of disproportionately
harsh penalties in a case involving the removal of two low-level
clerks working for the IRS.132 The GS-2 and GS-3 employees, both
with over 12 years' service, were removed for failure to ﬁle their
tax returns when due. Each thought her husband would “'take care
of” the returns, but this mitigating factor did not deter the IRS
from taking the removal action.'3? The court, reviewing the propri-
ety of the penalty, emphasized that “[i]t is well established that the
penalty for emplpyees’ misconduet is a matter usually left to the
sound discretion of the executive agency.” 3¢ However, under the
facts of this case, the court found the agency had abused this discre-
tion and rejected the IRS' deterence argument by stating: “'In
short, an unconscionably disproportionate penalty aids neither the
goal of deterence nor the image of the IRS," 133

V. EMPLOYEE PROCEDURAL RIGHTS FOR
MAJOR ADVERSE ACTIONS

A. TYPE AND STATUS OF EMPLOYEE

All employees of the federal government are not eligible for the
Jjob protection rights provided by statutes, executive orders, and
Civil Service Commission and agency regulations, The Federal Pei-
sonnel Manual explains in detail who is and is not covered,!3¢ and
this article will not discuss the issues that might arise concerning
eligibility for the job protection rights. The reader should note that
career or career conditional employees in the competitive service
are normally covered.!®” Excepted service employees normally are
not covered unless they are a “preference eligible.” 18 It is impor-

192 Boyce v, United Stares, 548 F.2d 1200 {Ct. CL. 1976, This was an unusual ca
in that che Civil Service Commission Regional Office and the Board of Appeals a
Review had held the pend] too harsh, but the Com oners reopened the case
and sustained the RS actior

133 [d. at 1293

4T gt 1202,

388 I 295,

3¢ FPM SUPP. 2-1 8-2. For z di or. of the historical develapmer: of the
civilien employee's procedural rights, see Berzak, Rights Afforded Federal Eon-
ployees Agams* Whone Adverse Personnel Actinns Are Taken. 47 NOTRE DaME
Law. 833 (1972).
137 FPM SUPP. T32
Dloyees ave covered
13874; see 3 1,3,C. § 2108 {1970) for a definition of & “preference eligible

. 82-1 & 82-2 (1976), This subchapter explaing which em-
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tant to verify the status of each employee to be disciplined to ensure
that the rights he iz entitled to are provided.

B. REGULATORY PROCEDURAL RIGHTS

The FPM Supplement describes the procedural rights of covered
federal employees who are subjected to diseiplinary actions. Al-
though every manager who proposes diseiplinary actions must un-
derstand the procedures to be followed, the Supplement emphazizes
that judgment is the key to the proper administration of the disci-
plinary action process. The Commission points out that “the people
who are responsible for effecting adverse actions need to have a
good overall understanding of what the law and the regulations are
designed to accomplish, and they must possess the ability to make
sound judgments,” 199

Federal managers should carefully note the job protection rights
provided by both the Civil Service Commission and their own
agency regulations.'#® The importance of this principle cannot be
overstated because agency regulations often expand the rights re-
quired by the Commission; and agency regulations, like those of the
Commission, have the full force and effect of law.'4! Managers who
do not heed this advice to follow the procedural requirements often
discover that the Commission or the federal courts will label the
procedural error as fatal, and overturn the agency decision.

In a practical sense, it is as important for the agency to document
each step it takes as it is to follow the current procedures. Because
many emplovees who are disciplined will appeal the agency's action
to the Commission or the federal courts, the agency must be pre-
pared to prove each step it took in any given case. The recorded
chronology should include not only a copy of the notice, answer, and
decision, but also the material relied upon and the significant
dates.1#2

To ensure the factual and legal propriety of their actions, federal
managers who are considering taking disciplinary action should con-
sult their local Civilian Personnel Office and that office’s Manage-
ment Employee Relations Branch.!*® This branch is responsible for

138 FPM SUP.

752-1, Introfduction, 4.6(1) (1972). This Introduction also provides
n of the orgenizazion, purpose, and scope of this supplement on

¢ (1976).
-1. Introduerion, 4.b.{3; (1972).

42 0d, gt 84-7,
143 The other functional branches of the CPO are Position & Pay Management,

Recruitmer: & Placemel

and Training & Development. & descriptian of the or-
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giving technical advice to managers who are proposing disciplinary
actions. The role of the Civillan Personnel Office is solely to give
advice, not to make the ultimate decisions as to whether or not dis-
ciplinary action is appropriate or what penalty, if any, should be
impoged. The role of the advigors in the Civilian Personnel Office is
restricted to technical review of the proposed action, and as long as
the technicians remain within the bounds of their authority, their
activities will not be successfully challenged. One employee ap-
pealed his disciplinary action to the FEAA on the ground that an
official in the Civilian Personnel Office improperly influenced the
official taking the action.'®* The FEAA held that:
[Plersonnel office staff members served only in an advisory capacity:
that their function in this area was to determine whether the actions
were proceduraly correct and whether the severity of the penalties
imposed in aceordance with agercey practice; ard that zgency
managers were not requiver to foilow the advice given hy the Person-
rel Office, ' 4%

Under this rationale it is proper, and indeed advisable, for the per-
sonnel office to review the action proposed by agency management.
Despite an agency's conscientious attempts to comply with pro-
cedural requirements, occasionally an error will be made. The effect
of a procedural error committed by the Government during the dis-
ciplinary action process depends in large part on its magnitude and
effect on the employee’s rights. This issue was addressed by the
Court of Claims in a case involving an Internal Revenue Service
employee who appealed his removal which had been based on a find-
ing that he had falsified travel, work and per diem records.1¢® The
court found the factual conclusions fully supported and then dis-
cussed the employee's attack on the procedure the agency followed
in effecting the removal. The court pointed out that:

Lixe many other claimants, plaintiff makes the mistuke of belisving

that any procedura! lapse, no matter how unrelated 1o the end result,

jeally with a right to judgment and back-pay. We

do not tzke that posizion, but look to see rot orly whether an error

it substantially affeczed plainziff's vights and

n

the removal process, 147

ganizatior ard fanctions of operating civilian personne: offices is fourd in GPR 200
(€&, 230.1 S5

144 Dec, No. DA 752B008Y, 2 Dig. of Significant Deeisions 47 {1976,

135 7

44 Pascal v. United States, 548 F.2d 1284 (Ct. CL 1976,

1 rd e 1288,
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Clearly procedural error should be avoided, but all errors do not
require reversal of the disciplinary action.

The FEAA procedures reflect the importance of this issue by re-
quiring that the hearing examiner’s first step be a review of an ap-
pealed case to ensure that the agency complied with proper proce-
dures.14® The FEAA appeals procedure states:

If procedural error is discovered, a decision an that b. may be is-
sued without consideration of the merits of the action. A finding of
procedural error does not necessarily result in reversal. Procedural
ervor in some cases may be “cured”’ by subsequent action in the case:
it may be a harmless error, or it may result in a remand for the pur-
pose of covrecting the error. However, it may be of such substance as
to render the action fatally defective and thus require reversal, Gen-
erally, an action which is reversed on procedural grounds may be
brought again by the agercy and a second action does not constizute
“double jeopardy" since the merits of the action were not considered
on appeal of the first action, 14

The following sections will discuss employee rights of notice of
any proposed action, opportunity to answer the allegations, and
notice of the agency decizion. The guidance concerning these rights
published in the FPM Supplement will be cited at length, and the
importance of following those instructions cannot be overem-
phasized. The procedural rights add strength to the merit system of
federal employment and will be conscientiously enforced by the
Commission and the courts.

VI. NOTICE OF PROPOSED ACTION
A. CONTENT OF THE NOTICE

The FPM emphasizes the importance of presenting an employee a
properly prepared written notice of proposed action by setting forth
guidance on how to prepare a proper notice. !5 To assist managers

142 naft, FEAA Appeals Procedure
149 14, This issue of double jeopardy ussed in & c
Unioed States, 454 F.20 1308 (

of an employee
19

was reduced in grade. Reynald
The emp.oyee brought an action ir. the Court of Claims to recover monies ]usl
resus of this verduction. Among his al.egations of error was the complaint that che

charges that served as the basis for the demotion were the same charges that had
been found proceduraliy defective the year before, He argued that the decision an
the earlier charges should oe res judicata to the later charges. The court d
agreed wizk this contention and pointed out tha: the first proceedirgs were
versed for the procedural error, and there had been no decision or. the merits. The
court further noter it was not unusua: for an agency to “begin anew” when the
origiral adverse action charges are found procedurally defective

189 FPM 3UPP , $4-5.a, {1976) explains what information chould be included
in the proposed notice
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in complying with the notice requirements, an appendix to the Sup-
plement contains samples of properly prepared notices.!s!

1. Nature of the proposed action

The notice of propos d action must state the most severe action
that management is considering against the e'rp‘O\ ee because:

ht to contest the zetion or may not butker tu presen

fense 132

However, an agency may administer 2 less severe penaity than that
stated in the notice

Those proposing ard reviewing notices should ensure that each
notice clearly states that it is only a proposed action and that no
final decision will be made until after the employee's answer is re-
ceived. To this end, the letter should be labeled as a notice of pro-
posed actior, and language that in any way reflects that a final deci-
sion has been made should be avoided.!3® Fundamenta; fairness re-
quires that the agency arrive at no decision urtil the employee has
had an opportunity to rebut the allegations in the rotice.

2. Requivenient for Specificity avd Detail
The Civil Service Commission ard the courts place great impor-
tance on the requirement that the notice of proposed action state
the reasons for the action with specificity and detail, Names, times,
events, and places must be set forth so that the employee i= under
no misunderstanding as to the allegations, The Commission’s test
for adequate specificity and detail iz, “Did the employee have a fair
opportunity to refute the reasons given for the proposed action?” 134
for il may be illustrated by

ackerl in terms whick tnicene ht her

ol
which mz be offered invop!
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the case of an employee who received a notice of proposed removal
for “physical disability" that caused him not to be “fit for [his] posi-
tion." 138 The FEAA field office found this notice defective because
it did not cite the duties the employee was unable to perform nor did
it set forth the medical findings upon which the agency based its
conclusion of unfitness

The Commission recommends that an agency avoid using legal
terms to describe employee conduct in the notice of proposed ac-
tion. '8 The use of such terms may raise difficulty in providing the
allegations and may not be understood by employees who have had
little formal education. The FPM Supplement suggests that the mis-
conduct in question be described as simply as possible so that the
agency need only establish the facts that support the charge.157

When the decigion to take disciplinary action is based on several
reasons, each of these reasons must be explained in the notice of
proposed action.!® This requirement assures that the employee is
apprised of all the agency's allegations and that he has an opportu-
nity to respond to each charge. The fact that an employee has sub-
mitted an exhaustive reply to a proposed notice is an indication that
“he has understood the reasons for the proposed action and has had
a fair opportunity to defend himself," 15¢

In many cases an employee against whom an action is proposed
has a previous record of either misconduct or inefficiency. If man-
agement desires to rely on this past record in making a decision
concerning the employee's current difficulty, it must follow specific
FPM guidance.®® The eszence of this guidance is that the normal
specificity and detail standards must be met for the past conduct
upon which the agency seeks to rely. Mere reference to the past
record iz allowed only if the required procedural rights were af-
forded to the employee at the time of the past disciplinary action.?8?

135 Dec, No. SL
158 FPM SuPP.
8T

158 Jd, at 84-2.a. This paragraph of the FPM el thas Vit is essential bt the
ageney irclude in its advance notice all the reason.

the action—e.g., continued inadequate work per
unauthorized absence, ete.—and support each of <hese reaso
information,”

189 Id. at 84-1.a.

160 Id, at 84-3.b.(1) (1476)

181 [x such & sitastion reference would be made to the type of diseiplinar
previously taker and the effective date of that action

ns 52 {1976),

B§0022, 2 Dig. of ‘~1gm
1, 84-1.0.(2) (1972)

with detail, factual
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2. Miscelluneous Details

The Civil Service Commission does not require that a notice of
proposed action state how the proposed action will "promate the
efficiency of the service,” '%2 and courts have upheld this posi-
tion.*® Nonetheless, it is good practice to include such language in
the notice.

The question of which managerial official signs the notice of pro-
posed action often causes difficulty. The only guidance provided by
the Commission is that “[t]he notice of proposed adverse action
should be signed by the official who has (lelegated authority to pro-
pose the action,” 1% The Army's CPR requires that the notice of
proposed chcclplman action be signed by a “supervisor or manage-
ment offieial who is in a direet line of supervision over the employee
against whom adverse action is proposed.” 1% This regulation fur-
ther states that “[iIn order to preclude confusion over who is the
proposing official, no authority line should be used,” 168

B. PROCEDURAL REQUIREMENTS BEFORE
TAKING ACTION

1. 30-Day Requivement

The law requires an employee be given at leas: 30 calendar da
before any action under Subpart B of Part 752 of the Civil Service
Commission regulations becomes effective.!®” The FPM emphasizes
that 30 days are the minimum number required, and that nothing
precludes an agency from extending the period beyond this
minimum limit.'%® There are often administrative reasons which
would make it difficult for an agency to process the action within a
30-day period. In such a situation the Commission recommends :he
advance notice contain a statement that any action to be taken will
be made effective “not earlier than 30 days from the date of vour
receipt of this notice." 169 Occasicnally an advance notice may be

162 PP SUPP. 75
199 See Begendart v. United States. 340 F.2d 862 1C:, CL 18855 1w ca
impraper conduct with vepused Maf

favalvis
a figare

Fdadin, 10T
4-1.c (1475)

preference eligiie emplogevs) and Exee. Order No
epricted i 5 U.8.C.8 7800 app.. &t 189 ¢ Supp. V

1873) (eormpes
188 PPM SUFPP. 7
w59 Jd

96

empLuyee
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amended to add additional reasons of justification. In such a situa-
tion, additional time must be made available so that any action
taken will become effective more than 30 full calendar days from the
date the original notice was amended.*"®

In computing the 30 full calendar days that must pass before an
action is effective, the day on which the notice is delivered iz not
counted, but the last day of the notice period is counted if the action
becomes effective at 12 midnight on that day.!7 Special rules are
followed when the last day of the notice period falls on a Saturday,
Sunday, or a holiday.!7? Because the timing requirements are pre-
cise, and it is easy for management to miscaleulate the proper effec-
tive date of the proposed action, the Army regulation suggests that
the notice period be increased beyond the required minimum.!??

2. Taking Action Prior to Expivation of the 30-day Waiting Period

Although normally an employee has a right to a full 30 calendar
days before the action is to become effective, the Commission regu-
lations state that:

When there is reasonable cause to believe an employee is guilty of a
crime for which a sentence of imprisonment can be imposed. the
agency is not required to give the employes the full 30 days’ advarce
written Totice, but shall give him such less number of days advance
notice and opportunity to answer as under the circumstances is rea-
sonable and can be justified.’™

This “crime™ provision deals only with the question of the duration
of the notice period 17 and does not address the issue of the em-
ployee’s work status during the period. This latter question is dis-
cussed separately in the Commission regulation and supplement,17®

The general rule is that an employee will remain in a normal duty
status during the notice period.?™ In emergency situations 178 the

). This section provides that "removals become effective at
night on the riate specified in the notice of decisior, unless some other par-
rated by the agercy,

sz ov b legel b
sreseribed by regulations of the Cor
perind fails o u Serarday, a S
the mex: Susiness day

lday may rot be desigrater. &5 the lax: day of & natice period
% ar of the agency, Waen she 80%h day of 2 30) s
ar & legal haiday. the aesion ay not be effective eariie
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agency may place the employee in a voluntary leave status or sus-
pend him even for an indefinite period.?” Further, under certain
circumstances delineated in the FPM, an employvee may be relieved
from duty but continued in a pay status without charge to leave; 18¢
however, this status may not continue for more than five days. The
FPM cautions that in most situations where these options are avail-
able, an early decision must be made whether to effect a suspen-
sion.?® Should management desire to depart from these general
rules, Civil Service Commission instructions should be followed
carefully.192

In cases dealing with criminal activity, it is often appropriate to
suspend the employee pending a decision whether the removal ac-
tion should be processed. The FPM explains that the same reazons
which underlie the proposed action may be used to suspend the em-
ployee during the notice period.!®? As the two actions are separate,
both must be justified under the law and regulations. %4 The FPM
explaing in detail the procedure to be f'ollowed when these two ac-
tions are to be processed simultaneously.

A danger in suspending an employee pendmg the completion of a
eriminal proce: that the agency may later be precluded from re-
moving the employee if both actions are based on the same conduct.
In such a case, the FEAA reversed a removal which was based on
the emplo\ee conviction for unauthorized possession of agency

186

% T3LUZ0ie; (1977
* emergency tase wher, necatse of the dreimalazoes
be kept iz aetive Q6 siatus

1]
deserine] o paragraph 1l thix s
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The FEAA found that there was no longer a cause of action be-
cause, prior to the conviction, the employee had been suspended by
a notice that contained the exact allegation found in the removal
notice. If suspension pending the criminal process is to be used, the
notice should clearly indicate that the reason for the suspension is
the pending criminal process, not the conduct itself.157

The Court of Claims has upheld the Commission rule that in this
limited situation a disciplinary action may be based on a criminal
indictment or conviction in the case of an employee who had been
suspended indefinitely pending the resolution of eriminal charges.1%8
The employee requested back pay for the period of his suspension,
alleging that the suspension was procedurally defective because the
notice improperly stated that the action was based on his indictment
by a federal grand jury rather than the act underlying the indict-
ment. The court found that the agency had followed the proper pro-
cedure by relying on language in the FPM that states an ageney
“should not base an adverse action on a criminal indictment or a
conviction, . . . . [e]xcept when the agency suspends an employee
indefinitely pending dispesition.of a criminal action.” ' As the
agency had in fact suspended the employee “pending disposition of a
criminal action,” the court held the general rule did not apply.18°

3. Delivery Requirements
Management should be alert to the problems that can develop in
attempting to deliver the advance notice and should adhere to the
Commission's detailed instructions concerning personal and mail de-
livery.1®t The Commission recommends that personal delivery be
made whenever possible and specifically emphasizes that:
The sgency shotld be prepaved to show ir. every case either that the
employee actually received the rotice on a timely basis, or that the
action it took to accomplish delivery constituted an intelligent and di-
ligent effort, in the circumstances, to have the employee receive the
notice on a timely basiz.!%2

Timing the delivery of the proposed notice is also important. It is

157 4 sample rotice coveriny this
%8 Jarkowitz v. United States d 538 (Ct. Cl. 1976).
B8 7d. at 542, See also FPM PP. -1, 83-2.2.(2) (1876}
120 588 F.2 at 543. This case dealt with an FHA appraiser who was suspended
indefinitely pending criminal proceedings based on alegations that he accepted
illegal pagmerts in return for using his official posizion improperly to benefit
others. The court upheld the agency's right to taxe such ar action.

19 FPM SUpp. -1, S4-8 (1976}

192]d, at 34-8.a.

uation is found in FPM SUPP. 732-1, App. B
o
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required that the notice of the agency’s decision be delivered o the
employee “'at the earliest practical date” and “at or before the time
the action will be made effective.” 1#3 If this requirement is not
met, there danger that the employee may conclude that the
agency has decided to abandon itz proposal. In the Department of
Army there are special rules to be followed when presenting a
notice of proposed disciplinary action overseas and to certain key
employees. To avoid procedural error, these rules should be care-
fully followed.'®*

C. EMPLOYEES ACCESS TO INFORMATION

If employees are to have fair opportunity to defend themselves.
they must have access to all material relied upor by agency offi-
cials, 18 The Commissicn regulations state that this material in-
cludes “statements of witnesses, documents, and investigative re-
ports or extracts from the reports.” 188 If an agency plans to deny
access to material which the employee considers relevant to the
case, it must be prepared to show clearly that it did not rely on the
material in question.!®?

There may also be gituations where the material requested may
be available from sources outside the agency. Thiz was the situation
in the case of an employee who was removed for accepting two loans
from persons doing business with his agency.'?® The employee com-
plained that he was not given access to an FBI report discussing his
conduct. The court found that the agency had based its decizion to
remove the employee on his confession and affidavits from certain
lenders, and not on material in the FBI report, Consequently, the
denial of access to the FBI report was not error.

Similar questions arise when the employee requests access to re-
stricted or classified material which formed the basis of the disci-
plinary action. The Commission guidance is clear on this point, stat-
ing that "'[m]aterial which cannot be shown to the employee because

wa 7y
154 CPR
113 FPM SUPP.
05 CF.R. &

E v ke emplay
17 See Mitchell v. United States, 207
1049 (1 wheve the court fourd
quested. Consequently, {t was not nece,
198 Nelson v. Kleppe, No. CA3-5421-B {

al re-
3
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its disclosure would violate a pledge of confidence, or because it is
some way restricted or classified, cannot be used to support reasons
stated in the advance notice.” 1* This means that if the information
is necessary to justify the action it must be obtained in a form that
may be disclosed to the employee.

VII. EMPLOYEE'S ANSWER
A. METHOD OF PRESENTING ANSWER

An employee has no right to a full hearing when he makes his oral
reply,2?° but he must have an adequate opportunity to present a
defense to the allegations.?°! The Commission view is that “[i]t is
not proper to restrict his answer to matters relating solely to the
agency's reason for proposing adverse action against him. He must
be permitted to plead extenuating circumstances or make any other
representation which he considers appropriate.” 2°%

Although employees may present their answer to the advance
notice orally or in writing, when correspondence and discussion
passes between employees and management throughout the notice
period it is often difficult to determine what constitutes the answer.
If such a situation should develop, the Army CPR cautions that
every communication should be examined carefully “to determine
whether it includes or constitutes a reply.” 203

B. TO WHOM IS THE ANSWER DIRECTED?

The guestion of which management official should receive the per-
sonal reply of the employee is difficult to answer. Commission regu-
lations state that “[tlhe representative or representatives desig-
nated to hear the answer shall be persons who have authority either
to make a final decision on the proposed adverse action or to rec-
ommend what final decision should be made.” 2°¢ The FPM guidance

199 FP'LI SUuPP,
200

1, 84-1.a.(8). (1973)

.202(b) (1877):

itled to answer persunely, o in writirg. o both persenslly and in writing.

answer personally includes the ta nswer srally it persen by being given &

le oppurinizy 5 make any representations which the employee believes migal sway
the firai decision an , bus dces rot inclade te right -0 a trial or a forma. hearing with,
examingtion of %

See also Arnett v Kenned\, 416 T.S. 134 (1974), which uphe!d the constitutional-
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on this issue interprets judicial decisions as having established the
rule “that the answer must be made to a superior of the employee
and must not be made to an investigator,” 293

The role of the official who receives an oral reply should be more
than that of a mere recorder of the employee's response to the
notice of proposed action. This point was illustrated in the caze of an
IRS employee who was removed for improper business relations
with a taxpayer.2"® The employee appealed the action on the theary
that he was not given an adequate opportunity to make ar oral re-
ply. The official who received the reply did nothing more than listen
and record the session. The court, after reviewing the Commission
regulation %7 and the FPM, 28 held that an oral reply officer must
be more than a mere transcriber of the material presented. While
recognizing the difficulty in courts’ suggesting how much conversa-
tion is required, the opinion stated “We do think he {the employee]
was entitled to a general give and take discussion of the
case, . .. 2™ The court further noted that employees should also
be able to expect that the oral reply officer “be one whose recom-
mendation would be meaningful, not an empty formality.” 21° In the
court's view this individual would normally be qualified “if he was
one of the deciding officer’s circle of staff and line aldes and advisers
whom he regulariy consults in such matters,

To assure that a written record is made of the oral response, the
CPR states that “[a] written record should be made of a
personal reply and if possible the signature of the individual ob-
tained as an indication that the employee agrees with the aceuracy
of the record.” 22 This requirement may preclude a misunderstand-
ing from arising as to what was said during the oral reply.

5 FPAL SUPP. T52-1,
tne fulowing Tanguage
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C. TIME LIMITS FOR SUBMITTING AN ANSWER

The Civil Service Commission regulation gives little guidance on
the amount of time an employee may take to answer an advance
notice. The regulation merely provides that “an employee is entitled
to a reasonable time for answering a notice of proposed adverse ac-
tion and for furnishing affidavits in support of his answer.” 213 In
the FPM, the Commission emphasizes the importance of the word
“reasonable,” but further suggests that a set number of days should
be established so that the procedure will continue to move “towards
some definite conclusion.” 224 The FPM further suggests that the
employee should be informed that additional time may be requested
and, if appropriate, will be approved.?!3 Department of the Army
employees who have received a notice of a major adverse action will
be given “15 days from the date of receipt of the notiee" in which to
reply orally or in writing. ¢

Experience has shown that answers are delayed for a multitude of
reasons. When such a situation arises, the Commission has advised
the agency to consider the delayed answer when “there are not
compelling reasons for completing the action in the shortest possible
time,” 17 In interpreting this provision, the concept of reasonable-
ness is normally the key to deciding whether or not a delayed an-
swer should be considered. This point was illustrated in the case of
an employee who received a letter of proposed removal that re-
quired him to respond orally or in writing to a certain official within
10 days.?® The employee submitted a written response one day late
to the wrong official; as a result, the agency refused to consider the
reply. The FEAA field office held the agency could not show a com-
pelling reason to reject the reply, and consequently found that the
employee's due process rights had been violated. If the employee is
in a duty status during the notice period, the regulations provide

219 5 C.F.R. § 752.202(b) (1977). This paragraph of the vegulation siates further
thas the e Lo be all ey depends or. the facts and circums:ances of the case
and shall be sufficient to afford the employee ample opportunity ‘o review the
material relied on by the agency to support the Teasons in the notice and to pre-
pare an answer and secure affidavits.”

£ PPN SUPP, T52-1, $6-3.b.(1) (1976).

2 74

D CPR TR (Ch), Sacha 18T

27 P SUPP. 75, b, (1976),
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that he may have a reasonable amount of official time for the pur-
pose of preparing the oral or written response 219

D. ASSISTANCE OF COUNSEL

There is little discussion in either the FPM or the CPR concern-
ing the employee’s right to representation during the disciplinary
process. The Army’s CPR merely states that employees desiring to
respond orally are entitled to have a representative present.?2® The
Commission regulation says that “[aln appellant is entitled to ap-
pear at the hearing or on histher appeal personally or through or
accompanied by a representative.” 22) The Commission then limits
the right of employees to choose a representative by allowing “the
agency [to) challenge the appellant’s choice of representative before
the appeals officer on the grounds of conflict of position or conflict of
interests,” 222 Although this provision appears in a section of the
regulation which discusses the right to a representative at the ap-
peal level, it is contemplated that the employee had identical repre-
sentation during the initial stages of the process.?23

VIII. AGENCY DECISION MAKING
A. WHO MAKES THE DECISION?

Deciding which official should make the adverse action decision iz
often difficult. The Commission regulation states that “[tlhe deci-
sion shall be made by a higher level official of the agency, when
there is one, than the official who proposed the adverse action.” 224
The Army has placed an additional limitation on who may sign a
decision letter by suggesting that ““[t]o avoid confusion as to
whether an efficial is at a higher leve! than the proposing official,
the deciding official should be in a direct line of supervision over the

on 61 mandments 1o he Caie o Fo
dealing with appeals 0 the Com
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proposing official and should be of higher grade or rank.” 225 This
section of the regulation also emphasizes that “[t]he deciding official
must have clear authority to exercise independent judgment in de-
ciding the action to be taken.” 228

Tllustrating this principle, a FEAA field office has stated that it is
improper for one official to sign the decision letter “for” another. In
a case in which one officia ned the letter of proposed action and
subsequently signed the decision letter “for" a higher level official,
the field office held the official was signing under a delegation of
authority from the higher level official~—a delegation that was im-
proper under Civil Service Commission regulations,22?

The intent behind the requirement that the decision be made by a
higher level official than the one who proposed the action is to pro-
duce an independent evaluation of the case. Even where the official
who signs the decision letter is a higher level official than the one
who signed the advance letters, a FEAA field office has found that
the required independent evaluation may not be present. In one
case the field office noted that the record contained a memorandum
signed by both officials stating that they both believed the employee
should be given a notice of proposed removal.22® Because of this
apparent involvement in the notice letter, the deciding official could
not render an independent judgment. Consequently, the adverse ac-
tion was overturned.

B. WHEN MUST THE DECISION BE MADE?

Hearing examiners and federal courts have had difficulty inter-
preting the Commission regulation which states that “[t]he em-
ployee i3 entitled to notice of the agency's decision at the earliest
practical date.” 22° The phrase “earliest practical date” does give
the agency some discretion, although this discretion is subject to
review. A quality assurance specialist who was removed for accept-
ing gratuities from a company whose contract work he was assigned
to monitor alleged that the failure of the agency to provide him with
its decision for almost two months after it had received his reply
constituted prejudicial error, The court disagreed because the delay
was caused by a change of officials in the agency, and refused to
grant the requested velief,?3?

o2 (PR 752-1 (C8), ST-4 (1976)
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In another case,?3! an employee who received a 30-day suspension
objected to the ageney's violation of its own regulation which re-
quired it to issue a decision 10 days after receiving the employee’s
reply. The agency rendered its decision 45 days after the response
was presented, and the FEAA field office held this violation of the
agency regulation to have been fatal because it affected the employ-
ee's right to a timely reply. The Appellate Review Board reversed,
noting that

ghts are not necessarily materiaily affected when-
adverse actign regulation is violated; and (2) an
agency failure to adhere to one of its pre-established time standards
is only & minor irregularity in no way prejudicial to the employ
anil i3 not a fundamental error which would reguire corrective
action. 252

Certainly the delay may become completely unreasonable and jus-
tify the reversal of an action. Where an employee received notice of
a proposed 10-day suspension on August 28, gave his response on
September 3, and received a decision letter suspending him for
three days on April 2 of the following year, the FEAA field office
held the action procedurally defective.??3 The office determined that
the agency had failed to take timely action and could show no reason
for this delay.

C. WHAT INFORMATION MUST BE INCLUDED
IN THE DECISION LETTER?

Any timely answer presented by an employee should be carefully
studied and considered by the decldmg official. 234 Although the
Commission does not require the agency’s decision letter to mention
the employee’s answer specifically, it suggests that a statement to
that effect is good practice 2% The Commission regulation sets forth
the following requirements for the decision letter:

The agency shall deliver the notice of decision. to the empioyee at or
before the time the action wil! be made effective. The notice shall be
. oe dated, and inform the employee: (1} which of
sons in the notice of preposed action have beer found sust
which have heen found no: sustained; (2) of his right of appeal to the
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2 p

299 De¢, No. N

ons 18 119753
regulazion pro-
o in reaching

2 Dig. of Significsat Dec

106



1977] CIVILIAN EMPLOYEE DISCIPLINARY ACTIONS

appropriate office of tae C £ (3) of the time limit for appeal-
ing as provided in sectior. 752, UJ and (4) whers he may obtain irfor-
ration on how to pursue an zppeal 2%

The need for the agency to set forth clearly which charges are sus-
tained is extremely important because the employee has the right to
be informed of the reason for the action taken against him. This
point was emphasized in a case where the decision letter did not
state that the charge was sustained.?3” Both the FEAA field office
and the Appellate Review Board held this error to be fatal to the
legality of the action.

The Commission also suggests that the agency should consider
whether the proposed action is “for cause that will promote the effi-
ciency of the service” after having considered the employee’s re-
sponse.2*® However, as iz the case for the proposed notice, the
Commission does not require the agency to refer to the statutory
standard in its decision notice. Nonetheless, an employee who was
removed for improper soliciting of sexual favors complained that
neither the advance notice nor the decision letter stated how the
removal would promote the efficiency of the service.?®® The court
noted that the agency must be able to show the statutory standard
was met, but held there was no requirement to specifically discuss
the justification in the notice or decision letters.

Advance notices often contain references to past conduct or disci-
plinary actions that will be considered in making the agency deci-
sion, If such a case arises, the Commission advises that “[wlhenever
anything about the employee's past record is brought up in the ad-
varnce notice, it also should be covered in the decision notice as
something which is being relied on to support the action or as some-
thing which is not not being relied on, as the case may be,” 240
Likewise, the right to appeal the agency decision must be clearly
explained to the employee in the decision notice. 24!

IX. CONCLUSION

“The only way to get rid of them is to promote them or reassign
them.” This refrain is too often voiced in the federal civil service by
maragers frustrated by lack of success in disciplining civilian em-

5 C.F.R. 875
7 Dec Au RE

T,
4035 (Dec, \'0 CH
a i
ommission, No. 75-122-C (E.D. Okla. Apr. 2, 1976},
2.b. (1976

S0008).
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ployees. This article has explained the procedures that must be fol-
lowed if actions are to become effective. Diseipline is only a small
facet of the manager’s responsibility, but action that is delayed, in-
appropriate or improperly processed will have a serious impact on
the efficiency of the organization concerned. The published Commis-
sion and agency guidance must be understood and followed, but it is
also important that management and Civilian Personnel Office offi-
clals seek advice from their legal staff. The lawyer's contribution
will assure that the decisions of the Commission's appellate au-
thorities and the courts will be interpreted and applied in individual
cases.

It is also essential that managers not react emotionally to inei-
dents that may require disciplinary action. Decisions made under
the streas of high emotional involvement rarely meet the test of
reasonableness that {s demanded throughout the process. Ideally, a
properly managed work force will require few diseiplinary actions,
but if such action is appropriate, a process is available that can be
administered equitably and effectively.
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UNIONIZATION OF THE MILITARY:
SOME LEGAL AND PRACTICAL
CONSIDERATIONS*

Captain William 8. Ostan**

I. INTRODUCTION

Recently, there has been much controversy and public debate
over the issue of unionizing the military forces of the United States
Government. This discussion can no longer be disregarded or dis-
missed as a mere fantasy. The American Federation of Government
Employees (AFGE), an affiliate of the AFL-CIO, has proposed a
sophisticated program for organizing the military. In September
1976, the AFGE convention approved an amendment to its constitu-
tion which expanded its jurisdiction to include members of the
armed forces and employees of personnel support service contrac-
tors.!

Although the delegates expanded the AFGE's jurisdietion, they
did not at the same time authorize or fund a major organizing pro-
gram to help sweep these new potential members into the AFGE
fold, On March 7, 1977, the American Federation of Government
Employees’ National Executive Council, the union's governing body
between biennial conventions, approved and sent to the membership
for its approval or rejection in a referendum, a plan to admit per-
sonnel of the armed forces to union membership and to provide
thein with various types of representation services.?

The referendum proposal calls for the membership to be provided
with an outline of the military representation issue summarizing the
views of the proponents and opponents of unionization. The vote
will be conducted within the locals’ bargaining units and the results
transmitted to AFGE headquarters. The final vote of the member-
ship is to be announced publicly no later than October 1, 1977.3

~The opinors, assertions, and corclusions contained in this article are the pri-
vate views of the author and are not to de cornstrued as officiai or as reflecting the
views of the Depariment of the Avmy, the Department of Defense, or any other
goversmental agency

*, U.S. Army. Labor Counselor, Office of the Staff Judge Advocate,

Arm\ Training Center and Fort D Fort Dix, New Jersey. A.B., 1

Gemgeto\\n Urive: of Toledo. Mermber of the Bars of
On\u and the Unized Appeais.

[1978] Gov'T EMPL. REL. REP, (BNA), No.
2 [1977] Gov't EMPL, REL, REP. ¢ A)
30d. at 7. As the type was beirg set for

at
tlcle, the AFGE voted, by 151,582
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Even if the AFGE decides not to organize the militay;
sion will not prevent other unions from taking up the effort to in-
crease their wmembership by unionizing the two million uniformed
personnel. Although the AFGE, the largest federal unior, has at-
tracted the most public attention with regard to this subject, otheyr
unions, including the National Maritime Union, h(\\e alse publicly
expressed an interext in organizing the military.

This article wiil examine the legal issues and practical consid-
erations inherent in any attempt to unionize uniformed serv-
icemembers. The article will specifically consider how these issues
and considerations relate to an installation commander who is faced
with a union's attempt to enroll servicemembers subject to his
command. The first part of the article will discuss the effects of
military unions in Eurepe, the evolution of the unior. movement in
the federal sector, and the present Department of Defense policy
toward unionization of the military. The second part will analyze
three legal issues of particular concern. First, does a serv-
icemember have a constitutional right to join a union? Second, do
union organizers have the right to enter a military installation to
conduct unionization activities? Third, what, if any, collective bar-
gaining rights does the Constitution guarantee to unions compased
of service personnel? The final portion of the article will attempt to
assess in a realistic fashion the potential impact of AFGE's plan to
organize the military and will consider whether & military union is
necessary in light of the present grievance procedures available
within the military structure.

II. HISTORICAL BACKGROUND
A. MILITARY UNIONS IN EUROPE

To assess the potential impact of unionization, it may be instrue-
tive to review briefly the experience that various European nations
have had with unionized armed forces, Military unions are firmly
entrenched and-an accepted facet of society in six European nazions.

col

rvicemembers will noy
Fe union by
unionization of the miljta.
s + an sbolute fact.” he added,
that the union will rot attempt to ovganize the miitary. 11976, Gov'T EMPL. REL.
REP. (BNA), No. 687, at A-12

* Tounmeiors Prasiden Fri :k Fitzsim:
be carrying 1BT union crds now or in
< %0 orgarize the armed forces. He stated that
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Sweden, Norway, Denmark, Belgium, West Germany, and the
Netherlands all have some form of a military union.®

The demands of the European unions have focused almost exclu-
sively on economic and professional interests.® Higher compensation
is the most important “bread and butter” issue for all these unions,”
and the issues of regulated work time and compensation for over-
time ® have also been topics of union concern. In addition, the
unions have raised demands about service conditions and profes-
sional standards.® Some unions, mostly in Sweden and Denmark,
are also seeking oecupational health and safety guidelines.’® In ad-

5 D. CORTRIGHT, SOLDIERS IN REVOLT (1973} See also Cortright, Univis and
Deutocracy, 1 AEI DEF. REV. 6 (1977), reprivfed in 57 MIL. REV, 35 {Aug
(1977 Gov'T EMPL. REL. REP. /B\A No. 697, at 35. Cortright 1~Lmrem]3 wy
ing 2 boox on military unions. This and the following information discu
tary unions in Europe are drawn from his article “Urions and Demoe
Cortright stated in his article that the actual experience of milita
Europe shows no damage to military strength. Ir. his view, the evidence from
Europe indicates rather compeliingly that urionizatior has had little negative con-
sequence. Mr. Cortright summarized his thoughts on this matter when he wrote:
In gmm 42 o the Esropesn miliary waiors aseert (. Crgsnizing has hai vo reguve
ipaci 65 niicna! security. D the conirary. moct organe e that urgriem imaroves
s and erectes & more femscratic ard erligntered form of ser

People whe
C1ToR Wi respest sn sre She o pereeipace n e f wil be
highly motivated than these who are oppressed. In today's Kighly teckziea with

sradizionsi forms of 11z}
ikerefore, the: democrusy wizhin the

its heigh:zened skeptiviem taward moralithic authority,
cipline are ro onger productive, It fall
® ar esserzial preveguisize for m!
s a very broad

cent, bur Mr. Cortright fails to offer any
of his comments. In fac:, his remark that “tr
i eaxerolox]ge productive” is not oom

enator Strom Thurmond (R-SC) h
subject and commented in the Congress unionizatior. ir. the
armed forces of the Netherlands, Sweden. and Austria has been, to put iz mildly,
an unhappy experience when viewed in the context of an effective defense force
Id. at 10. See also S. 3079, 94ta Cong., 2d Sess,, 122 CON 07 (1976)
Senztor Thurmond rece xpressed his thoughts subject wher h
n defense forees i Eurupe R taedy readin
which, after 21l is the reascr for the ex; of & military force. The evi
T'w divisizn of autkority Hetwes he gpove: L ald the drivrs
veady nd vesponsive. Tae -mportes: puestior of how «
d N’xeh 1 1o be answered, IUmGst ot be answered xt the

therties
See Thurmord, mmw Uuious. [1977] Gov'T EMPL, REL. REP. (B
at 45, reprinted in 5T MIL. REV. 33 (Aug. 1977).
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dition, the military organizations have sought improved dining and
housing facilities and better recreation and welfare services.!!

One of the most important models of unionization, one which pos-
sesses certain similarities to the AFGE's approach, iz the form
utilized in Sweden. Three separate professional organizations exist
in Sweden and these in turn are affiliated with two larger civilian
employee federations (unions).'* The main result of this arrange-
ment is that the large and powerful public employee unions
negotiate and bargain directly on behalf of the military organiza-
tlons ¥ in a wide range of employee controversies, including mat-
ters of pay, job safety, promotions, pensions, and job classification.
These federations normally conclude a formal labor contract every
two years, 1t

B. FEDERAL UNIONS

In the Urited States, federal sector unionism has grown in a
pheremenal manner. For the AFGE in particular, the major growth
in membership occurred during the 1960's.1% The major reason for
this expansion, apart from a swelling of the federal bureaucracy
during the Johnson presidency, was Executive Order 10888, signed
by President Kennedy in January 1962. The Kennedy Order offi-
clally authorized federal employee unionism and laid down basic
ground vules for labor management within the Government. The
original executive order has been replaced and iz presently im-
plemented by Executive Order 11491.'8 Executive Order 11491, as
amenled, clearly sets forth the basic guarantee to all federal em-
ployees of their right to form, join and assist a union, and grants the
union the right to bargain collectively and secure redress of griev-

3 l‘ilvﬂ To 1970, AF(‘E mer-

. How-

or. vepreseniation—f
s me i

union.

mirima

nized !edexrl W rnkf)\ e in recent ye: o at 4
254 11674, x aaended by Exec, Orrer 11838, 410 Fed Reg. 3743
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ances on behalf of the employees it represents in the bargaining
unit

The most recent survey conducted by the Civil Service Commis-
sion in November 1976 showed that AFGE increased its representa-
tion to 678,410 employees.!” It should be noted that all of these em-
ployees represented by the AFGE are not AFGE members. Today
the total AFGE membership has been estimated at approximately
265,000 members.1® Department of Defense employees comprise
about 876,000 of the more than 678,410 federal employees which
AFGE represents, and the union represents more Defense Depart-
ment employees than all other unions combined.'®

The Kennedy Order opened the door for federal unions, and the
AFGE, in particular, has been attempting continuously to increase
itz membership rolls ever since that time. In 1874, at the behest of
the then President of the AFGE, Clyde Webber, the union urged
active duty service people to support its wage demands. Hundreds
of thousands of leafletz were distributed at military bases reminding
servicemembers that AFGE’s efforts on behalf of federal workers
alzo raised military salaries ?® Viewing the 1974 initiative as sue-
cessful, the AFGE leadership began to consider the prospect of sol-
iciting active duty military personnel to become union members.?!
As the erosion of servicemembers” pay continued, the allure of mili-
tary organizing increased. The AFGE's present plan to organize the
military calls upon present members to admit military personnel
either to existing locals or to separate military locals, depending
upon local choice.?? In addition, the AFGE has publicly announced
that military members would pay the same per capita dues, cur-
rently $3.20 per month, that civilian members pay.?* The move to
permit military membership thus represents an attempt by the
AFGE to reach for greater economic power and to bolster itz union
strength and treasury by admitting the two million uniformed per-
sonnel as union members.

Some of the major difficulties confronting servicemembers today

17 See 2 supre, at 4. Eig nine percent i1 L663) of gll the 1,140,478 em-
ployees under exclusive recognizion are cavered by regotisted agreemen:s, O the
entire federal workforce, 32% were covered by zgreements ag of November 1976,
1

e 2 supia. at .

18 (1977] Gov'T EMPL. REL. REP. (BNA), No. 697, at 5.
20 See note 5 supra.

oy

22 [1977! Gov'T EMPL. REL. REP., supra note 2, &t §

23 Jd
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are a drastic reduction in economic benefits and a limiting of career
opportunities, The pages of service-oriented rewspapers
these harzh realities and contain frequent complaints over s
sue pay limitations, reductions in medical benefits, challenges to
retirement pay and reductions in force.?* In response to the reduc-
tion in economic benefits, AFGE National President Kenneth T.
Blaylock has committed himself to supporting an active effort by his
unior to organize the armed forces. A statement prepared by
Blaylock, in response to a bill pending ir Cong which would
prohibit unionizatior of the military, said in part:

Whatever distorted perspective leads you
military service constitutes the good life, & tantial ‘\urrbex of our
felluw citizens who actually serve in the z e(l forees o nut shere
this view. It was they who asked AFGE for nelp.

10 conelude that prese

AFGE ix a free voluntary unior
vepresent over 700,000 federal civiliar. employees. It nas been
by military personnel o assist ther: in organizing the‘n~elxe~ o
free lzbur urion dedicared to trafitional American va'ues, we ful'y
interd 1o enswer that eail for help,

fysen in secret ballot eleet!

ong to

The AFGE perceives dissatisfaction and frustration among serv-
icemembers and views the military as beirg very susceptible and
receptive to unionization. Although the AFGE, as a result of the
referendum, may decide not to organize the military, other unions
may take up the effort, Thevefore, the Department of Defense must
consider the rhetoric concerning unionizatior. as a real possibility,
and the present position of the Department on this matter mus: be

4 See note 3 supt
manpower co
ef

s¢ has public’y ennounced ha:
States is to sustain an adeguzte
a R,
M.emem to the Senate
1 Services Con the beginning o ] the 1977 defense
. According to “We e ,u-umn of Ceferse
maspower cost rier to assure ar adequate leve! of vesottees for development.

¥ " See Heaoirgs v Depaiinent of

m Brehrm

suzlired his poliey ir als o

ase Appropi Sor FY 2077 Befooe the Subeomun, o the Dep't
of the Senate Count impriations, 94th Cong,. 2 ., par
118763, Seversl alternat! tave been devised and are being

1o imple:
pay increases

(Civilian Health anc Merlic:
gram for Cepentents: ani 4
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C. DEPARTMENT OF DEFENSE POLICY
ON UNIONIZATION OF THE MILITARY
On March 18, 1977, Defense Secretary Harold Brown reiterated
Department of Defense policy when he told Congress that military
unions could play havoc with the command system.2® In testifying
before the Senate Armed Services Committee he said, “The func-
tional role of our armed forces demands absolute certainty of im-
mediate and total responsiveness to lawful orders.” 27 He also re-
marked that collective bargaining in the military iz “fundamentally
incompatible” with the need for “an unencumbered command and
control system” % and referred to current regulations which pre-
vent bargaining between the United States and any organization or
person representing servicemembers.2¥
However, Secretary Brown cautioned that no regulation prevents
servicemembers from joining unions.®® He suggested that prohibit-
ing members of the armed forees from joining a union might be un-
constitutionat and violate the first amendment right of free associa-

2¢ Sge The Philadelphia Inquirer, Mar. 19, 1977, &t -4,
27 Jd. See also Eccles, Military Unionization: The Ceptial Issues, 30 NAV. Wan
C. REV. 18 (Bummer 1977),
28 4
28 See The Army Times, May 1, 1974, at p, 4; Dep't of Aymy Cireular No. 632-1,
Standards of Conduet and Fx(ne<= Guidanee or. Dissent, para. 5¢ i1 May 1974)
[hereirafter cited -1,
20 DA Cir. 832-1, pava, 5c provides that “Commanders are not authorized to rec-
ognize or to bargain with a ‘servicemember's union, ™ It also provides that:

e siow of che Consilty

to freedam of ussactutior, &= ix unlkey tha: mere mem
tianally ke prak

v a

sex under e Uniorm Cote of

+ be fealt witk approprizte

to 0bey orders are one exzmple of conduet which miay con
Cale.

There is also no provision of law or regulation which prohlbits 7 member of the
Army from becoming a member of a labor union with relation to kis private
employment or pursuits during his off-duzy hours. JAGA 193173743, 20 Sept, 1951,
However, there are genera) res lruom o mbers of the Army in regard to
their outside employment. Al . 600-50, Personnel—General, Stand-
ards of Conduct for Department oflhe '\ ¢ Personnei, para. 1-12a (! Apr
1978) Thereinafter cited as AR 600~30], plo\ule: that Department oft e Arvm
personne; shall not engage in outside employment or rher outeide activity, with
or without compensatior., which!

1. interferes or is not compatible with the performance of their Government
duties:

2. may reasoraoly be expected to bring diseredit upon the Government or
the Depa:

AR 600-30, para. l 12k (C2) provides that command responsibility alsa includes
the responsibility that commanders keep fully informed of the off-duty employ-
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tion.3! Consequently, Brown reportedly would not endorse either of
the two bills pending before the Senate Armed Services Committee
to make it a criminal offense for military personnel to join a union or
for others to solicit military personnel to join unions.*? In fact, his
approach could be categorized as “cautious” when considering h B
quoted remarks to the Senate: “The threat [of military umon i
prospective, not immediate. I don't want to overreact.” 3 Fur
thermore, Brown warned Congress that drastic laws to outlaw
unions might do more harm than good and existing regulations were
sufficient to prevent unionization.?* Although no uniform regulation

ment of mifitary personnel within the command, When 2 commander determines
that an individua''s off- duty employment will either impair the unit's abitity to
accomplish its mission, adverseiy affect the individual's professioral reputation
within the unit, or discredit the overall image of the Army, the irdividua. will
terminate such empioymert,

Tt is interesting to note that ir a few Assistan: Secre
issue of off-duzy milizary personnel being considered “emp
of coverage under Executive Order 11491 has been addre
the Air Force. McCormell Air Force Ba\ -\

stant Secveiary pointed out
ered to be "employees” as deﬁned by ‘ecrlon
ment of the N Excharge, Maypor
1971); Army and Alr Force Exchenge
change, White Mnd‘ Missile Range, New Mexicq, A‘\I MR No
1971). These twa ¢ heid that the exciugion of off-duty
c.ass, based solely on their milizary fro.
Furthermove, in th stant
off-duty military persornel from be
would not ve determinative because ¢
the Order. Additionally. the record reveal,
tary personnel were not prokibited oy the Navy from joiring orming o1 &
abor organizations.
2 See The Philadeiphia Inquirer, Mar. 19, 1877, at %
32 %'N id On '\Inxch 4. 1‘*7/‘1 Senator J %Unm Thur
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s bill, &, 274, prohibiting the unir
Urited Stat niformed military forces ard the b of unipes
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was being reintroduced for passage by the 93th Congress, pecause S. 3
1 of the election vear and died when the 94th Co adjnurne in
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prevents unions from soliciting for members on an installation,
Brown indicated that commanders can stop organizational activities
on their installations if the activities undercut diseipline.?®
Clearly, the Defense Department has adopted an approach to-
ward legislatively forbidding unionization which may accurately be
described as a “wait and see” attitude. Brown reportedly told Con-
gress that he had ordered his staff to draw up a directive to “re-
sitriet” 26 military union recruiting on post. The directive will be
placed into effect, he said, “if events require it.” 37 Whether
unionization of the military will come to fruition or merely remain a
possibility, the constitutional and legal issues surrounding these is-
sues should be addressed. Commanders and their legal advisors
must be prepared to deal with these issues should the need arise.

III. CONSTITUTIONAL AND LEGAL ISSUES

A, FIRST AMENDMENT RIGHT—FREEDOM
OF ASSOCIATION

The AFGE claims it possesses a constitutional right to unionize
the military. In the summer of 1975, a study prepared for the AFGE
leadership by the union’s general counsel, L.M. Pellerzi, concluded
that a flat ban on military union membership would be unconstitu-
tional.®® His findings primarily relied on the constitutional right of
freedom of association guaranteed by the first amendment. In his
opinion, “a comprehensive ban on union membership per se is be-
yond the constitutional pale” ?° because it would constitute an over-

35 4. The standards established by the Depal tment of Defense allow the com-
mander to prohibit any demonstration or activity on the installation which eould
interfere with or prevent the orclerly accomplishment of the inatallation's mission
or which presents a clear danger to the loyalty, discipline or morale of the troops
See Dep't of Defense Directive No. 1325.6, Guidelines for Handling Dissident and
Protest Activities Among Members of the Armed Forces § IILE. (12 Sept. 1968)
[helemaf'er cited az DoD Dir. 1325.6),

¢ 14 The proposed DoD directive on tmilitary unions reportedly will not prohibit
servicemembers from. joining unions in general. Membership may be prohibited in
unions which engage in prohibited corduet of specified types, such as strikes,
slowdowns or coercive picketing. However, membership will be prohibited only if
a union iz determined by an installation commander to pose a clear danger to dis
cipline, to obedience to lawful orders, or to the chain of command of the armed
forces.
AT Id,
Rt Gov't EMPL. REL, REP. (BNA) No. 820, at A-10.
3% ]d. Sce also Staudohar, Legal and Constitutional Issues Raised by Organiza-
tion of the Military, 28 LaB. L.J. 182 (1977),

17
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broad restriction on the freedom of :
first amendment. A review of the judicial precedent evokes
support for Mr. Pellerzi's conclusion.

A federal district court ruled in Athins ». City of Charlotte, ©
that a statute which prohibited public employees from joining a
labor union abridged the member's freedom of association guaran-
teed by the first and fourteenth amendments. In Atkins, the State
of North Carolina by statute prohibited public (government) em-
ployees from joining a labor organization and from engaging in col-
lective bargaining agreements between governmental units and
labor organizatiors. The firefighters sought to have the law de-
clared unconstitutional. The federal district cour: upheld the right
of the firefighters to organize and reasoned that:

The thought

ociation protected by the
rong

s vaging vut of control in Charlotte while fivemen,
is frightening. We do not
¢ to Genl with such a contingency. We
dn nuestion the overbreadth of G.8. Sec. 95- 3\ which guite unneces-
erest that is
right of associ-

etion in a ladar uniun, .

T he firemen of the City of Cherlotte are grarted the vight of ree

ciation o e fivst and fourteenth amendments of [sic] the United
tes Constitution; Jand] that right ol sion ircludes the right
to form and join & hbu\ unfon—whether local or national, @

This decizion is particularly relevant to the question of whether
servicemembers have any constitutional right to form a unior. This
relevance stems from the fact that firefighters can be considered
“paramilitary” because their profession requires a high degree of
discipline and because the public is vitally dependent upon its per-
formance for protection of life and propert;

Similarly, in Vorbeck v. McNeal,4? the United States Supreme
Court affirmed a district court decision which had held that a state
statute and eity rule prohibiting police from forming or joining labor

41265 F
@Dl at 10

fd. ar 1076

2 407 F. Supp U.3. 943 119760,
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organizations violated first and fourteenth amendment rights of
freedom of association. The distriet court had ruled that the statute
was unconstitutional on its face and would significantly infringe
upon the policemen's right of freedom of association.* The Vorbeck
court also pointed out that “[tJhere is no compelling reason for deny-
ing certain persons membership in organizations solely because of
their status as policemen where there is no showing that the organi-
zations are detrimental to the sui generis, and paramilitary nature
of police departments,” 4

A recent Supreme Court case, Abood v. Detroit Board of Educa-
tion,® confirmed in effect that the right of employees to join a labor
union is protected by the first amendment and is within this free-
dom of association. At issue in Abood was an attack on an agency-
shop clause in a collective bargaining agreement between a union
and the board of education, While holding the clause valid insofar as
it required petitioners to pay a service charge for various
nonideological employee services, the Court noted that its “deci-
sions establish with unmistakable clarity that the freedom of an in-
dividual to associate for the purpose of advancing beliefs and ideas
is protected by the first and fourteenth amendments.” 46

However, these first amendment rights are not absolute; they
may be limited by Congress if the national interest requires such
action. The legal justification enunciated by Congress for the pend-
ing legislation which would prohibit military personnel from unioniz-
ing is derived from Article I, section 8, clause 14 of the Constitu-
tion, which grants Congress the power “to make rules for the
government and regulation of the land and naval forces.” 47
Nonetheless, as the Supreme Court recognized in United States v
Ruobel 48 “When Congress' exercise of one of its enumerated powers
clashes with these individual liberties protected by the Bill of
Rights, it is our ‘delicate and difficult task’ to determine whether
the resulting restriction on freedom can be tolerated,” 4

814 at 738,
44 7d. Similar restraints upon the first and fourteenth amendment righte of
poiicemen and firemen have been held unconstitutional by other three-judge

¢, ¢ ., Newpor: News Fire Fighters Local 794 v. City of Newport
op. 13 (E.D. Va. 1972); Melt ty of Atlanta, 324 F. Supp
2. 1971); Police Officers Guild v. Washingzon, 363 F. Supp. 543

1D D.C. 1978),
4545 U.S.L.W. 4473 (U, 8, May 23, 1977) (No, 75-1133),

Gov'T EMPL. REL. REP. (BNA). No. 697, at 45
<55 .S 258 11967)
14, ar 284
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Congress may rely upon the "separate society” doctrine estab-
lished by the Supreme Court in Parker v. Levy *° to support legisla-
tion which would limit the extent of servicemembers’ first amend-
ment rights. In Lery, the Court upheld the power of the Congr
to legislate with greater breadth and flexibility in military matters
than would be permissible when dealing with civilian interests:

s Court has long sirce recoghized that the military is, by neces-
. & specialized sociey separate from civilian society, .. 3

e the members of the military ave not excluderi from. the protec-
tion granted by the First Amerdment, the different char
miitary commanity and of the militery mission require u differ

* the militery thas which would be constita-
tionally impermissible outside it.52

Moreover, the Court's holding in Gilligen v. Moigan 3 could pro-

vide further s support for the constitutionality of this legislation. The

following language in the Court’s opinion evidences the deference

given congressional judgment exercised in military affairs:
1Tt is difficuit to cunceive of an area of goverrmel aetivity in
which the courzs have less compezence. The complex. subtle, and pro-
fessional decisions as to the compesition, ining, equippirg, and
control of & militavy force are essentially professioral military jucg-
menzs, subject aiways to civilian control of the Legislative and
Execative Branches 5*

On June 23, 1977, the Supreme Court announced its decisior. in
Jones v. North Carolina Prisorers’ Labor Uniorn, Dee.,3® which con-
sidered the tension between freedom of association and the spe-
cialized needs of a penal institution. The Prisoners’ Labor Union
case dealt with questions of soliciting prison inmates to become
union members, conducting union meetings inside the prison, and
delivering packets of union literature which had been mailed in bulk
to several inmates. Mr. Justice Rehnquist delivered the opinion of
the Court in this 7-2 decizion 3% and began by reasoning that “the
needs of the penal institution impose limitations on constitutional

20417 U3, 733 (1674)
3.

L 19773 (No, 75-1
ssenting apinion, in which Mr. Jusiice Brev

ce
joined. T4 at 482
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rights, including those derived from the First Amendment.” 7
He continued by noting that despite the fact that the state had
permitted the prisoners to become union “members,” the state had
never permitted the union to engage in group associational ac-
tivities, Indeed, such associational rights
may be curtailed whenever the institution’s officjals, in the exer
of their informed discretion, reasonably conclude that such
tione, whether through group meetings or otherwise, po:
likelihood of disruption to prison order or stability.
interfere with the legitimate penological objectives of the pmor
ervironment. ¢
Chief Justice Burger concurred in the majority opinion and sum-
marized the attitude of the Court when he stated:
The issue here, of course, is not whether prisoner "unions" are “good”
or "bad" but rather whether the Federal Constitution prohibits state

ety in their efforts 1o carry out one of the most vexing
of all state responsibilities—that of operating a penological institu-
tion. In determining that it does not we do not suggest that prisan
officials could not or should not permit such irmate organizations, but
only that the Constitution does not require them to do s0.3¢
In Prisoners’ Labor Union the Court took into consideration the
peculiar nature of the penal system, the necessity for discipline and
order in a prison, and the appropriate deference that should be ac-
corded the decisions of prison administrators. An analogy can
clearly be drawn from that holding to the military situation because
some similarities do exist. The Court has recognized through the
“separate society” doctrine the peculiar nature of the military com-
munity. The Court has also noted the fundamental necessity for
obedience and discipline within the military structure and the de-
ference to be given to the judgment exercised by a commander or by
Congress in the fleld of military affairs. The Court pointed out in its
recent case that the “case of a prisoners’ union, where the focus iz
on the presentation of grievances to, and encouragement of adver-
sary relations with, institution officials, surely would rank on any-
one's list of potential trouble spots.” ¢ The Court’s “separate soci-
ety” doctrine and its recent decision in Prisoners’ Labor Union are
strong indicators that the Court would hold a statute prohibiting

5T 1d. at 4822,
38 1d. at 4823
58 7d. at 4825
80 Id. at 4824.
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military unionization to be constitutional. While it is always danger-
ous to predict the future direction of any court, several factors sup-
port this conclusion. First, the Court has focused on the particular
needs of two unique segments of society, each of which has impor-
tant, but particularized goals. Second, in both of these segments the
need for order and discipline is crucial, and decision makers will be
permitted broad, discretionary authority which would not generally
be allowed. Finally, in Prisoners' Labor Union the Court cited
Greer Spoek 61 at some length and explicitly noted certain
similarities between military and prison society.

On final area which iz integrally related to the membership issue
must be addressed. In the event the courts should uphold the right
of military personnel to join a labor organization, then the possibil-
ity of barring servicemembers who occupy a supervisory eapacity
from joining the same union as those whom they supervize should be
explored, In Elk Grove Firvefighters Local No. 2340 v. Willis,®? the
distriet court ruled that a prohibition against captains and lieuten-
ants belonging to any union which also had as members rank and file
firefighters was constitutional. An analogy can also be drawn to the
Supreme Court’s holding in Beasley v. Food Fair 8 which approved
the public policy expressed in section 14(a) of the Taft-Hartley
Act, %4 Section 14(a) provides that no employer subject to the Act
can be compelled under any law, federal, state or local, to deal with
supervisors as members of collective bargaining units. Thiz provi-
sion reflects a strong congressional judgment that the membership
of supervisors in unions is inimical to efficiency. Furthermore, the
objective of the Taft-Hartley Act was to “assure the employer of a
loyal and efficient cadre of supervisors and managers independent
from the rank and file.” % Thus, Congress or the Department of
Defense would seem to be on firm constitutional ground in prohibit-
ing those in supervisory positions from joining a union or at least in
prohibiting them from joining a union that includes the rank and file
members, Such a restriction on officers and NCO's could be justified
on the ground that it would preserve the efficiency of the armed
forees.

0424 U8, 528
©2 460 F. Supp. 109
19763

53 416 U.S. 653 (1975}

5429 U,S.C. & 164a) (1970}

10.1973), aff'd withour opiniv, 339 F.2i0 T14 (Tth Cir,

Y.2d 54, 59-60. 265 N.E.2d 774, 773, 343 N Y
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B. UNION ORGANIZERS—ACCESS TO
MILITARY INSTALLATIONS

Although military personnel may have the constitutional right to
Jjoin a labor organizaton, it does not necessarily follow that union
organizers have an absolute constitutional right to be granted ac-
cess to military installations for the purposes of soliciting serv-
icemembers to join a union or distributing union literature.®® The
views of the union organizers and the installation commander are
likely to be in confliet. The union organizers will probably contend
that their first amendment right of free expression permits them
the access to a military installation for unionization activities. The
installation commander, in contrast, may assert that the special
needs of the military permit him to control expression in ways that
would be unacceptable and unconstitutional in a civilian context.

Any attempt to resolve this conflict can only be accomplished by
reviewing the court decisions which have addressed the issue of
command control of the exercise of first amendment rights by civil-
ians on a military installation. In addition, the regulations and di-
rectives promulgated by the Department of Defense in this area will
shed some light on how an installation commander should respond to
any requests by union organizers for access to the installation. No
reported cases have considered the issue of a union representative's
right of access to military installations for the purpose of soliciting
servicemembers to join a union. However, several cases provide an
installation commander and his staff judge advocate with guidelines
to assist in solving such problem

% Dep't of Defense Directive 1426.1, Labor-Managemert Relations in the De-

stment of Defense, para, E(1)(c) (9 Oer. 1874), provides that labor organization
ntatives who are rot emplovees of the activi
. at the dizeretion of the head of the activity, ©

the nonwork time of the federa. civiian emplogees fnv
withdrawn, however, with respect to any such ac:ivities w!
work of ihe installation, or with res ¥
conduct prejudiciai to good order or discipline on activity premises
tallation commarder may authorize labov vepr
on for ke purpose of distributing orgarizational
s to private contractors’ employess provided
Occur ir. working areas or during working time:
Interfere with cor:ract perfovmance:
Interfere with the effici

i
2
3
4,

Army Reg. No. 21
Therelnafter cited

stallation
AR 210- 10]
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The Supreme Court in Cafeteria & Restawrant Workers v, McEl-
roy,87 reaffirmed a commander’s broad power to exclude civilians
from military bases.

It is well settled that a Post Commander can, under the authority
corferred on him by statutes and regulations, in his diseretion,
exclude private persons and property therefrom, or admit them under
such restricions as he may preseribe in the interest of good order and
military discip’ine.®®

The Department of Defense has issued a directive which reinforces

this broad grant of authority:

The Commander of & miliary instal'atios shall prohibiz any demon-
strazion or aetivity on the installation which could resu't in {iterfer-
ence with or preventior. of orderly accomplishment of the wission of
the installation, or preser: a clear danger to loyaly, disciplire or
morale of the troops. It is a crime for any person to enter a milita
reservation for any purpose, prohibited by law or lawful regulation
or for any person {o enter or re-enter an ins:allation after having heen
barred by order of the commander.*

The Supreme Court’s decision in Flower v. United States ™ lim-
ited the exercise of this power by the installation commander. In
Flower, the Supreme Court in a per curiam decision reversed appel-
lant’s conviction for reentering Fort Sam Houston in violation of a
bar order. Flower had originally been barred for distributing leaf-
lets on New Braunfels Avenue, at a point within Fort 8am Houston.
New Braunfels Avenue was a thoroughfare and main artery in San
Antonio, Texas which was used by civilians and military personnel
alike ag it traversed the military reservation. When Flower reen-
tered and again began distributing leaflets, he was apprehended and
subsequently convicted. The Supreme Court held that because New
Braunfels Avenue was a main traffic artery of the community and a
public street, the military “had abandoned any claim that it has spe-
cial interests” 7! in determining who walked, talked or leafleted on
the Avenue.

Subsequent to the Flower case, the “limited access” or “open-
closed™ 72 doctrine has been utilized by the courts. Generally, the
courts have held that if a base is “closed” to the public, then a com-
mander retains his broad authority under McElroy, but if any por-

57 367 U.S. 886 (1951).

82 10 at 893, quoting J.A.G, 680.44, 8 Oct. 1923

%9 DaD Dir. 1323.6, ¥ IILE. (emphasis added). See 18 U.3.C, % 1382 {1970},
407 U8, 197 11972). ver'y 452 80 (3th Cir. 1971).

T17d, At 198,

2
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tion of an installation is “open” to the public, then under Flower,
civilians have a constitutionally protected right to exercise their
freedom of expression in those areas,”

The Supreme Court's theory of abandonment of control was made
even more confusing as a result of its recent decision, Greer v.
Spock.™ In that case, candidates for the offices of President and
Vice-President of the United States had been denied permission to
enter the Fort Dix, New Jersey, Military Reservation, for the pur-
pose of distributing campaign literature and discussing election is-
sues with service personnel. Furthermore, a group of other persons
had been evicted from the military reservation on several occasions
for distributing literature,

These complainants asserted violations of their first and fifth
amendment rights and sought an injunction against enforcement of
post 1egulauon< which the commander had relied on to bar their
activities on the post. The first challenged regulation prohibited
demonstrations, picketing, sit-ins, protest marches, political
speeches, and similar activities on the post. The second challenged
regulation prohibited the distribution or posting of any publication
on the post without the prior written consent of a specified military
authority

The Court upheld the constitutionality of the regulations them-
selves, which incorporated the “clear danger” and “mission inter-
ference” tests, and found that the regulations had not been improp-
erly applied. Mr. Justice Stewart delivered the opinion of the Court
in Spock and stated in forceful language that:

A necessary cancomitant of the basic function of
tion has been the histor]

4 under the supervision of
onnel); New Mexico er rel
(eommanier of Wit

d group pe
CCB Wenern Region

91\ for 1ehglu
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. 821 (DN M Jis
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.
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officer summar from the arew of his

cammand

¥ to exclude civi

bt disebles a military com-
eives Lo be a clear dargor Ly
the buse undev his

and reasoned that the Fort Dix commander had not ahan(loned con
trol of any portion of Fort Dix. There does not appear to be any
factual basis for this conclusior becanse very few physical chari
teristics differentiated the two pos ‘hatever the reason. the
failure to overruie Floicer means that [he factual question of *
donment” will be an issue in any future dispute over base acces:
distribution of literature, or other on-base first amendment activity.
A fuller urderstanding of when “abandonmen:” occurs must await
elucidation in future cases

An installation commander may, in some cireumstances, prohibit
union representatives who are seeking to organize servicemembers
from entering the instaliation. However, there are limits on the
commander’s authority 77 and an installation commander may only
exercise this power after he determines thart it i onubl,
ble that the unior literature or union organizers' activizies may
present a clear danger to the loyalty, disciplinre or morale of the
troops ot interfere with the mission.?® This decision cannot be made
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I A 340
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in an arbitrary or capricious manner, Thus, the power must be
exercised in a reasonable fashion and on a cage-by-case basis. The
commander must have “cogent reasons with supporting evidence,
for any denial of distribution privileges” ® or access to the installa-
tion for solicitation purposes. The staff judge advocate can best
serve his commander by ensuring that the facts are fully articulated
and documented and that they support the commander’s decision.

Exactly what constitutes “'mission interference” or a “clear
danger” in a particular situation is largely left to the commander's
judgment, although the courts stand ready to review the rea-
sonableness of his decision,®® In light of Spock, the courts may now
be more willing to defer to a commander's decision as to whether a
particular writing or activity presents a “clear danger” to loyalty,
discipline or morale or threatens to interfere with the mission of the
installation or those under his command.

With regard to the commander's authority to regulate distribu-
tion of literature, under Army regulations, a commander may not
actually prohibit the distribution of literature. He may delay the
dissemination of any publieation that, in his opinion, poses a “clear
danger" or interferes with his military mission, 8 He must then

™ DA Cir. 632-1, para. 5a(3) (1974)
%0 See, e.g., Desh v. Commanding General, 307 F. Supp, £49 (D.S.C. 1969), affd
wmen.. 428 F.2d 427 (5th Cir. 1970), cert. dewied, 101 U.S. 881 (1871). Ir. Dash,
servicemembers :Latlured at an Army post ciaimed their constitutional rights
were violated when the base commander restricted distribution of publisned ma-
terials and refused to grant their request for a meeting on the base for free dis-
cussion of the Vietnam War. The Dash cnurt ruled thar the past commande
denial to servicemembers of the right to disiribute literazure and to hold on-post
meetings open to the public for discussion of the propriety of the pouucal decision
to participate in the Vietnam War was justified by the peculiar circumstances of
military life, and did not infringe the constitutional rights of servicemember
However, the court cautioned that this power must be exercised only where it is
reasonably possible that the distribution of literature or the meeting might pre-
sent & cleay danger to military loyalty, discipiine. or morale of personnel or. poss,
The court scrutinized with grear care a1l the facts and circunistances surrounding
the commander's decision. The cour: balanced the rights of the individuals against
the needs of the military and upheld the authority of the commander to deny this
group the right to distribute literature and hold a public meeting on *he installa-
ton.

# DoD Dir. 1825.6, § IIL AL, discusses the distribution of printed materials on
an installation and provides that:

commarder is not autherized to prokibit the cistsibutivn of w specific 1532e of 8 puilica
distributed through officiz] outlets suck as the post exchange and military liorasies.
of distribution of puclis ns zha;gh other thar afficial outiets, » commender may
“hat pri pprovel be obrzined ke muy determine whether there i
dutiger 2o the layelsy, discipline or morale of military pers

Dublication would wiaterizily {nterfere with the Becom:
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notify the next major commander and Hearquarters, Department of
the Army, and request approval to prohibit distribution of the pub-
lication in question.® This procedure has the effect of shifting the
final decigion from the installation commander to higher headquar-
ters. Thus, any future confrontation with a union organizer request-
ing permission to distribute union literature on an installation will
ultimately have to be dealt with by higher headquarters

As part of his notification to HQDA, the commander must submit
a written recommencdation requesting delay which pr mlcle~ !he fac-
tual basis for his determination that the " " or 3
interference” test is met.®? In this specific area, the staff judge ad-
vocate can render invaluable asziztance to the commander by ensuy-
ing an impartial and prudent applicativn of the The in-
stallation commander and his staff judge advocate can jointly
provide a firm legal and factual foundation for delaying any union
request b rictly complying with the standards set forth by the
courts and the Department of Defense guidance. Only if these
standards are met will the commander’s decisior. be sustaired by the
courts if they are called upon to review the reasonableness of his
Jjucdgment and his deemon making process,

The Court's Prisorers” Lobor Union ruling muy alzo give some
guidance concerning the Court's views about the distribution and
access issue and its velationship to union activity on a military in-
stallation, In that case, the Prisoners’ Labor Union claimed that its
first amendment and equal protection rights had been violated by
regulations of the North Carclina Department of Covrections that
prohibited prisoners from soliciting other inmates to join the uwion
and barred union meetings and barred distribution of bulk maili
received from outside sources, The United States Disuriet Comrr fu\‘
the Eastern Distriet of North Carolina found merit in the constitu-

added). AR 210-10, para. 3-30 {1974) provides the followin £
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tional claims of the inmates 84 and held that because the prison offi-
cials had permitted the inmates to join the union, prohibiting
inmate-to-inmate solicitation “bordered on the irrational.” 8 The
court further ruled that because bulk mailings to and meetings with
the Jaycees, Alecholies Anonymous, and in one institution the Boy
Scouts had been permitted, the prison officials, absent a showing of
detriment to penological objectives, “may not pick and chooze de-
pending on [their] approval or disapproval of the message or pur-
poses of the group.” %8 Accordingly, the court granted the inmates
the substantial injunctive relief requested and enjoined the prison
officials from enforeing the regulations. 57

The Supreme Court reversed the distriet court's ruling and rea-
soned that the court “got off on the wrong foot in this case by not
giving appropriate deference to the decision of prison adminis-
trators and appropriate recognition to the peculiar and restrictive
circumstances of confinement.” # The prison officials had concluded
that the presence and the objectives of a prisoners’ labor union
would be detrimental to order and security in the prisons.®® The
Court reasoned that the “necessary and correct result of our defer-
ence to the informed diseretion of prizon administrators permits
them, and not the courts, to make the difficult judgments concern-
ing institutional operations in situations such as this.” ®° Thus, the

84409 F. Supp. 937 (E.D.N.C. 1978)

8 Id. &t 943

%€ 1d. at 944

87]d. at 946. The prison offic
1. Inmates ard all other persons

other inmates to join the unior oral

cation; provided, however, that access to ir

purpose of furthering the interest of the union and

may be denied

. The urion shall be accorded the privilege of bu'k mailing to the extert

ard only to the exten such a privilege is accorded other organiza-

tions.

3. The union and its inmate membe:

ls were enjoined as foliows:

hall be permitted to solicit and invite
or by written or printed communi-
nates by outsiders for the
Jieizing membership

! be accorded the privilege of kold-

ing meetings under such limitations and controi as are reutrally applied
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%45 U.8 L 4 4B2 C.s, 77) (No. T3-1574).
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Court ruled that because the prison officials believed that concerted
group activity or solicitation would pose additional and unwarranted
problems and frictions in the operation of the state’s penal institu-
tion, the ban on inmate solicitation and group meetings was ration-
ally related to the reasonable objectives of prison administration.®!

The Court also relied upon and cited the Spock decision in han-
dling the inmates’ equal protection argument. The inmates asserted
that the regulatory prohibitions concerning distribution of bulk mail
and union meetings constituted a denial of equal protection because
bulk mailing and meeting rights had been extended to the Jaycees,
Aleoholics Anonymous, and the Boy Scouts. In Spock the Court up-
held the ban on political meetings av Fort Dix by holding that a
“government enclave such as a military base was not a public
forum." 2 The Court in Prisoners’ Labor Uition quoted the follow-
ing language from Spock as the rationale for its ruling:

The fac: that otner civilian speakers and entertainers h
times beer invited o appear at Fort Dix did not of
conver: Fort Dix into & pubic forum or to confer upar political candi-
fates a First ur Fifth Amendment right to conduct their campaigrs
there. The decisi f i ies that a civilian lecture
o drug abns z ting preacher at the base
chapel, or & rock musical conce pportive of the military
missior of Fort Dix surely did not leave the authorities power!
thereafter to prever ¥ eivilian from enzering Fort Dix to speak on

subject whatever. ¥

ar

The Court decicded that a prison was also not a public forum and that
only a rational basis for the distinctions between organized groups
need be demonstrated.®® The Alcoholics Anonymous and the
Jaycees were allowed to operate within the prison because both
were seen as serving a rehabilitative purpose and did not pose any
threat to the order or security of the institution; ®* however, the
administrators’ view of the union was that its purposes would com-
promise the order and security of the correctional tem.%® The
Court found that because a prison was not a public forum, these
reasonable beliefs of the prison officials were sufficient and stated
that “{t|/he District Court’s further vequirement of a demonstrable

91 Id. ar 4823,
#2424 U3, 828, 838 n.10 (1976)

. at 4824, eiting 424 U.8. 828, 338 n. 10 (1976)
f Charlotte v. Local 660, International A,

1 of Firefighters,

w7y
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showing that the union was in fact harmful is inconsistent with the
deference federal courts should pay to the informed discretion of
prison officials.” 87 Therefore, the Court ruled that the state regula-
tions offended neither the first nor the fourteenth amendment and
reversed the lower court’s decision,®®

The Court’'s holding in Prisoners’ Labor Union may have some
significance in determining the constitutional validity of congres-
sional legislation or departmental regulations concerning union ae-
tivity on a military installation. Chief Justice Burger in his opinion
concurring with the majority in Prisoners’ Labor Union, stated
that »we do not pass today on the ‘social utility’ of inmate organiza-
tions, whether they be characterized as ‘unions’ or otherwise, but
only on whether the Constitution requires prison officials to permit
their operation.” ®® Thus, this decision should give Congress, the
Department of Defense and installation commanders some indica-
tion that the Court will defer to their reasonable judgment exer-
cised in the field of military affairs, especially decisions which con-
trol the access of union organizers to a military installation.

There is one final, novel argument which can be propounded as a
result of the recent Supreme Court ruling in Abood,*® the agency-
shop case. Mr. Justice Stewart delivered the opinion for the Court
and stated that “there can be no quarrel with the truism that be-
cause public employee urions attempt to influence governmental
policy making, their activities—and the views of the members who
disagree with them—may properly be termed political.” 1°1 This
comment must be compared with the Court’s holding in Speck that
the military must be “insulated from both the reality and the ap-
pearance of acting as a handmaiden for partisan political causes or
candidates.” 12 The Court found that such a policy was consistent
with the American constitutional tradition of a politically neutral
military establishment and ruled that the “public interest in insur-
ing the political neutrality of the military justifies the limited in-
fringement on first amendment rights imposed by Fort Dix
authorities,” 192

All public employee unions and their activities can be charac-

9T I at 4824,
28 7d. at 4823,

I

145 U3 LW, 4473 (U.3, May 23, 1977) (Nu. 73-1153).
WLId gt 4474,

02 424 U 828, 839 (1976)

193 d, &t 848.
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terized as political in that they attempt to influence governmental
policy making which affects federal employees. At present such in-
fluence is exerted on behalf of civilian employees. Relying upon the
Abood and Spock holdings, a viable argument ean be made that
permitting union organizers access to a military installation to ve-
cruit military personnel as members would destroy the political neu-
trality of the military establishment and give the impression that
the military supports the union’s partisan political cause. Thus,
based upon the Spock ruling, a court could hold that the public
interest in ensuring the political neutrality of the military would
justify the denial of access by a union organizer to an installation
and a limitation on the organizer's first amendment rights.

The union may assert that prohibiting urion organizers from en-
tering military installations would prevent communication with mili-
tary personnel, In Spock the Court dealt with this argument and
pointed out that there were alternative means to communicate to
the servicemembers, namely: television, radio, newspapers, maga-
zines and direct mail. The Court rejected Spock’s argument and held
that partisan political organizing and soliciting of soldiers on a mili-
tary installation could be prohibited.1??

C. SCOPE OF COLLECTIVE BARGAINING

When a union is designated the exclusive bargaining representa-
tive for a group of employees (normally calied the “bargaining
unit"), this status grants the union representatives the right to en-
gage in collective negotiations with managemen: concerning hene-
fits for the bargaining unit. The present Department of Deferse po-
sition is that commanders are not authorized to recognize, bargain
or negotiate with a servicemembers’ union.'"® If unionization be-
comes a reality, unions will probably assert their rights as the ex-
clusive bargaining representatives of servicemembers in order to
engage in collective bargaining for theiy benefit, Some courts have
addressed the issue of whether a constitutional right to collective
bargaining exists, These decisions illuminate the validity and
strength of the Defense Department’s position, whick iz not 1o en-
gage in collective bargaining with any servicemembers” union.

In Atking v, City of Chaviotte, a North Carolina statute prohib-
ited collective bargaining agreements between the govermment and
the labor organization representing the firefighiers. The

s g
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firefighters sought to have the law declared unconstitutional. The
court ruled that the prohibition of collective bargaining agreements
was not unconstitutional:
There is nothing in the United States Constitution which entitles one
to have a contract with another who does not want it, It is but a step
further to hold that the state may iawfully forbid such contracts with
its instrumentalities. The solution. if there be one, from the view-
point of the firemen, is that labor unions may someday persuade state
government of the asserted value of collective bargaining agree-
ments, but this is a political matter and does not yield to judicial solu-
tion. The right to a collective bargaining agreement, so firmly en-
trenched in American labor-management relations, rests upon
national legislation and not upen the federal Constitution, The State
is within the powers reserved to it to refuse to enter into such agree-
ments and 3o to declare by statute.°®

Similarly, in Vorbeck v. McNeal, the court ruled that there was
no constitutional right to collective bargaining and that the exclu-
sion of police officers from collective bargaining did not abridge
their constitutional rights.1?” These two decisions can be applied to
the concept of a military union because fire and police departments
are quasi-military in structure. No constitutional right to collective
bargaining exists and no national legislation or Eyecutive Order
specifically recognizes the right of a servicemembers’ union to en-
gage in collective bargaining. Therefore, the Defense Department
appears to be on firm constitutional ground in prohibiting com-
manders from bargaining with any servicemembers’ union,

A large portion of the public debate on the advantages and disad-
vantages of collective bargaining in the military has involved the
scope of representation, in other words, what issues are subject to
negotiation at the bargaining table. In order for a union to be effec-
tive in its role as the exclusive representative of a group of employ-
ees and to justify its existence, collective bargaining is essential. If
servicemembers are permitted to unionize, it is highly probable that
their union will use its resources to obtain legislation or an Execu-
tive Order which will recognize the right of a servicemembers’ union
to engage in collective bargaining with the installation commander.
A detailed examination of the military unions in Europe reveals that
economic benefits have been obtained for union members as a result
of collective bargaining.1°® The scope of bargaining in Europe is lim-
ited to economic and welfare matters, whereas training, military

108 296 F. Supp. at 1077.
197 See note 44 suprn
198 See authorities cited in note 5 supra
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justice and personnel assignments are not negotiable. If 4 unionized
military were to become a reality, certain constraints would have to
be imposed upon the scope of collective bargaining. The union's rep-
resentation =ervices at the bargaining table would have to be lim-
ited to purely economic matters to avoid any disruption of the
commarnd structure,!®
Colleetive bargaining by an installation commander with a union
does not fit within the traditional American milita tructure, The
ossibility of negotiating through collective bargaining a contract
which could limit the ability of 4 commander to accomplish his mis-
sion poses a definite threat to national security.*** The fundamental
need for obedience, discipline and an unencumbered command strue-
ture makes it impossible for collective bargaining to operate in the
American militay rueture without having a detrimertal effect.
Another consideration is the fact that a union's bargaining power
is contingent upon its right to strike. AFGE has declared that its
representation plan “could and should strengthen the military com-
mand and control structure” ''! but in time of war or emergency.
union recognition would be suspended. These positions appear to be
totally inconsistenz. If the command strueture will be improved as a
result of unionization. then why should there be any suspension of
union activities in time of war? Obviously. the union recognizes that
thiz is a false and weak proposition. At best, it is a tactical gambit
to allay the fears of those opposed to unionization. The central prob-
lem with urionization in the military is that the union cannot
guarantee control of a unionized military with respect to strikes.
Former AFGE President Clyde Webber has stated: “The thing
about it is that you cannot control individual elements of an organi-
zation, whether it happens to be the U.8, Army., . . . or the AFGE
Peaple take into their own hands what they think they have to.” 12
The right to strike has been asserted successfully by public em-
ployees against various agencies of city, state and federal govern-
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ments often enough to demonstrate that, regardless of its lawtul-
ness, it is a useful and powerful economic weapon. The post office
strike in 1969 and the strike of federal air traffic controllers in 1970
were the first major strikes by federal employees. 3 The conclusion
which can be drawn from both these work stoppages is that the fed-
eral law which makes such a strike a felony 14 is unenforceable
when violated on a large scale and on an organized bas

Arguably, ne member of the armed forces can divide his al-
legiance between his commander and a union leader who may issue
an order to strike or otherwise take part in a job action. Collective
bargaining and military discipline may be incompatible in view of a
military member's obligation, under principles of military discipline,
to obey any lawful order of a superior.

Unionism, with its companion collective bargaining, arguably
presents a threat to the commander and the successful functioning
of his unit., The present policy of the Defense Department, which
prohibits collective bargaining in the military, should be continued.
Otherwise, the effects of collective bargaining and job actions could
weaken the power and authority of the chain of command, ulti-
mately affecting national security,

The emotionalism surrounding this subject causes the substantive
aspects of unionization to become lost in rhetoric. The AFGE's or-

113 [1977] Gov't EMPL. REL. REP. (BNA), No. 697, at 48. In Septembper 1976 the

members of AFGE voted to remove the ro-strike clause from its constitution. As

reported in The Washington Post, Sepe. 25, 1976, at -, col. “he fact that

crikes or slowdowns against government are illegal did not seem to faze delegates

here. There were constar remirders that nothing happened a few years back

when 220,000 postal workers walked off the job.

143 T.8.C. § 7311 (1970) provides that an irdividual may not accept or hold a

pasition he Governmert of the United States or the government of the District

of Columbia if he:

advocates the overthrow of our constitutioral form of government;

2. is a member of an organization *ka* he knows advocates the overthrow of

our constitutiona! form of government;

participates in a strike, or asserts the right to strike against the Gov-

ernmen: of the United States or the government of the District of Coium-

bia;

& memher of an organization of em; es of the Government of the

“nited States or of individuals empioyed by *he goverrment of the Dis-
trict of Columbia that he krows asserts the right to strike against the
Government of the Urited States or the governmen: of the District of
Columbia,

18 U.S.C. § 1918 {1970) provides tha: whoever violates the provi

7811 of title 5 shell be fined ro* more than $1,000 or imprisored rot
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ganizational plan must be examined objectively in order to appraise
realistically the potential, practical effects of unionization.

IV. AN APPRAISAL OF AFGE'S PLAN
TO ORGANIZE THE MILITARY

A. AFGE'S REPRESENTATIONAL APPROACH

AFGE has devised a "detailed, specific, and orderly™ 115 program
for accepting and recruiting members of the armed forces. This pro-
gram, according to the AFGE, is in response to “inquiries from mili-
tary personnel concerned with Pentagon policies which would erode
their pay and benefit structure,” 118 Prior to making an organiza-
tional commitment to military personnel, AFGE is conducting a 1
ferendum among the civilian membership to determine their reac-
tion before proceeding.!!” In view of the fact that this plan will be
the basis for any formal action initiated by AFGE, the recommenda-
tions contained in this plan should be reviewed and assessed,

The program emphasizes the point that “in time of war or con-
gressionally declared National Defense emergency. the union’s rec-
ognition would be suspended.” 118 However, the key selling point of
the plan iz that, “Properly managed and represented, the unioniza-
tion of the military, focused upon peacetime living and working con-
ditions outside combat command channels, could and should
strengthen the military command and control structure.” 2%

The AFGE anticipates that there will be three areas of represen-
tation. First, steward or national representation would be provided
to military members. According to AFGE, the union would stay out
of “tactical operations’” 12° and instead concentrate its representa-

s 1y
16 g
17 See rote 2 supra. The AFGE is conducting & referendum of
they coneur or do rot eoreur ir directing the Natioral Presider
organizarion of the uniformed milizary services. The membershij
with a total oatlire of the proposed program, Prior to this pol., i 197
edition of the urion's newspaper, The Goweriaent Standard, equal space would
be giver the proponents and opponents of such & progra
members mp veferendur or poll shall be anrounced pub!
1, 1877 * 33

Gov't EMPL. REL. REP. (BNA), No. 687,

Accommg to the AFGE. it mpevative that the “steward in the
“image projected by those ir opposition ta organization of the military be
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tion efforts on matters relating to service life and duty assignments
“not of a direct combat nature.” 12! Some examples of areas of
interest include “housing, temporary duty assignments (TDY),
commissary and post exchange privileges, dress and hair codes,
medical care, promotions and efficiency ratings and reprimands or
discipline under Article 15." 122

Second, legal representation would be provided in connection
with administrative boards and procedures under the Uniform Code
of Military Juatice.'?? Military members may also be eligible for
representation before boards of inquiry and investigation, fitness
for duty and correction of military records. AFGE acknowledges
that although military law is a rather specialized area of legal prac-
tice, “we have numerous contacts in the specialized bar and foresee
no problem retaining assistance as needed.” 124

The final area of representation would be legislative and policy
representation.'?s> Group representation, prinecipally lobbying in
Congress and the executive branch agencies, would be provided out
of the AFGE national office under the overall direction of National
President Kenneth T. Blaylock. The lobbying work, conducted from
the national office, would attempt to enhance and protect military
pay, retirement, health care, insurance, commissary privileges and
other benefits, 128 The proposal also recommends that the staff posi-
tion of “military coordinator” 127 be created within the national of-
fice to direct the military representation program.

B. A CONTRAST OF AFGE'S PLAN WITH
PRESIDENT MILITARY PROCEDURES

AFGE’s plan has placed considerable emphasis on representation
in the first step of the grievance procedure, but implies that no legal
representation is presently provided by the military in connection
with administrative discharge boards, or for Article 15's that may
be imposed. A review of the existing military procedures discloses

1 g
122 1d, The other subjects included were foreign service, leave, education and
training. travel aliowances. recreational facilities, day care, parkirg, political
rights and their exercise, police, fire and traffic Tegulations, EEQ matiers
{svomer's rights); and safety.
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that the plan does not accurately reflect the structure of military
society.

An Army regulation delineates the procedures for eliminating en-
listed personnel from the military service for misconduct or un-
suitability.1?® The regulation provides that at a board proceeding to
eliminate a servicemember for misconduct, the servicemember is
guaranteed the right of military legal counsel of his own choice.2® A
corresponding regulation prescribes the procedures that must be
followed to eliminate officers from the Army for substandard per-
formance of duty, for moral or professional dereliction or in the
interest of national security.?®® This regulation also provides for the
right to military legal counsel 13 who is an officer of The Judge
Advocate General's Corps. Similarly, a servicemember who receives
an Article 15 iz given the right to consult with legal counsel concern-
ing the proposed disciplinary action,'®® and requires that he be in-
formed of the location of such counsel, These military procedures
discussed above negate the necessity for a military urion in this
representational context because legal representation or eonsulia-
tion is required to be made available by regulation,

The House Armed Services Military Personnel Subcommittee
recently decided to examine the grievance procedure available to
military personnel in an effort to improve service life and relieve
pressures for unions.!®® The salient deficiency which was cited by
the committee members was that they found that military personnel
often were unaware of the avenues available for solving their
problems, 134
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Under the provisions of another regulation, the Inspector General
(IG) action request system has been established for the basic pur-
pose of rendering assistance, correcting injustices affecting indi-
viduals, and eliminating conditions detrimental to the efficiency or
reputation of the Army.'35 The IG system operates on the theory
that the IG must render a judgment which is fair and objective, and
“must always keep in mind the welfare of both the individual and
the Army." 196

According to a study conducted by Kramer Associates, Ine., a
Washington consulting firm specializing in labor relations matters,
government workers join public employee unicns less to improve
their pay, benefits and working conditions than to secure protection
against arbitrary management actions, whether these concern pay
and benefits or job security and advancement.?®” The study
suggested that there is every reason to believe that military per-
sonnel seeking to form or join a union will be motivated by the same
concerns.'® AFGE's proposed organizational effort intends to take
advantage of these attitudes by offeling 1epre~entational services
and attempting to improve the responsiveness of the grievance sys-
tem to the servicemember's needs.

Other remedial measures exist which can be utilized by the indi-
vidual servicemember for a redress of grievances. The Article 138
complaint procedure allows any servicemember to make a written
complaint against his superior commanding officer,2%® This com-
plaint is then forwarded to the officer exercising general court-
martial authority over the alleged offender, for investigation and
evaluation. If the application is not granted, it must be forwarded to
the Department of Army for review and determination.?# A soldier
also has a statutory right to petition Congress for redress of a
grievance,**! This procedure begins with the receipt of a letter by a
Congressman. He attaches a referral slip to the letter and sends it
through the military chain of command and makes inquiry of the

135 Army Reg, No, 2
tivities and Procedur
336 [0, para 3-1

157 (1977 Gov'T LueL, BeL. Ree. (BNA), No. 687, at 5.
sus

L, Inspections and Iavessigations, Inspector Genera! ac-
Oct, 1874) [hereinafter cited as AR 2

13 m U.S.C, § 938 (1970); Uniform Code of Military Justice art, 138, 10 U.S.C
938 (1970).

' Army Reg. No. 27-14. Legal Services, Receipt arnd Processing of Complaints
under Article 138 UCMJ (10 Dec. 1978) [nereinafier cited as AR 27-14,.

14110 U.S.C. § 1034 (1870,
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military department conterned in order to obtain information neces-
sary to resolve the grievance.

The present Department of Defense grievance machinery must be
considered a viable alternative to unionism. No other grievance pro-
cedure is needed because a responsive grievance procedure iz al-
ready provided in the military by a sound command and inspection
structure. Unions may attempt to challenge and revise this griev-
ance structure but the Supreme Court acknowledged in Oiloff v.
Willoughby 142 that: "The responzibility for setting up chann
through which grievances can be considered and fairly setiled rests
upon the Congress and upon the President of the United States and
his subordinates. The military constitutes a specialized community
governed by a separate discipline from that of the civilian.” 143

If there is as much discontent throughout the service as is indi-
cated by the AFGE's position statements, then this grievance
machinery must be made to operate in an efficient manner and to
respond to the servicemember's individual needs. Otherwise, the
frustrated and disillusioned servicemember will become susceptible
to the call of federal or private sector unions for new members.

A renewed emphasis should be given by the Defense Department
to the existing grievance machinery to ensure that lower-ranking
personnel are informed of and clearly understand the chain of com-
mand and IG function. Heads of HQDA staff elements and com-
manders of Army commands, agencies, activities, centers, and in-
stallations should become more aware of their responsibility for
ensuring that all personnel under their jurisdiction are informed of
the operation of the grievance system and their rights in conjune-
tion with the chain of command and the IG office 44

The grievance system is only one aspect of this multifaceted is-
sue. It is evident that there are other problems which are causing
unions to take an interest in organizing the military. Only an effec-
tive operation of the grievance machinery within the Department of
Defense will help to extinguish interest in unionization and to re-
duce the chances of any union suceess in organizing uniformed
members of the military establishment.

V. CONCLUSION

As the erosion of econamic benefits continues, the allure of mili-
tary organizing will increase. A legal confrontation in the courts

142 345 U
L43 Jd,ar 03-94
44 AR 20-1, para. 3-2a
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may occur in the near future between the unions and the military
establishment as a result of the controversial constitutional issues
involved in unionizing military forces. Any attempt by Congress or
the Department of Defense to prohibit military personnel from join-
ing a servicemembers’ union will probably be found to be constitu-
tionally permissible, However, there is no absolute guarantee that
this type of legislation or regulation would be upheld by the courts.
Therefore, Congress would be well advised also to consider prohibit-
ing commanders from engaging in collective bargaining with any
servicemembers’ union. Such a prohibition would be constitutionally
valid because no constitutional right to collective bargaining exists.
Another option is for the President to issue an Executive Order
which would specifically deny military personnel the right to engage
in collective bargaining with the eommander.

Union organizers may attempt to enter a military installation for
the purposes of soliciting servicemembers to become union members
or distributing union literature, If this situation does arise, the
commander with the help of his staff judge advocate must serupul-
ously apply the “clear danger” and/or the “mission interference”
tests in resolving whether this form of union activity may be al-
lowed on a military installation. After this determination has been
made, the commander must follow the appropriate procedures dis-
cussed in this article. Command decisions must be reasonable, well
documented and supported by sound legal advice. Otherwise, the
commander's power in this area may be limited by a court's review
of the commander’s exercise of his broad authority. On the positive
side, the Supreme Court's ruling in Prisoners' Labor Union may be
a harbinger of the Court’s attitude towards military control of union
activity on an installation and the deference to be accorded a com-
mander’s decision.

The AFGE has promulgated a detailed representation plan for the
servicemember; however, this plan faces considerable opposition
within the AFGE itself, A general criticism is that the AFGE is not
able to provide its own civilian members with all the services they
need, much less take on new representation obligations.

The military service associations may provide a viable alternative
to unionization, Existing service organizations, such as the Associa-
tion of the United States Army (AUSA), can pursue serv-
icemembers’ legitimate interests more effectively than any union
can. The justification for this statement is the fact that service or-
ganizations have greater expertise in military affairs, and more ac-
ceptance in the defense community and on Capitol Hill where the
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lobbying efforts for the protection of servicemembers” benefits must
be concentrated. These organizations also perform these services
without disrupting the chain of command or undermining in any way
existing military authority.

The armed services must meet the needs of all their members if
they are to withstand the union challenge. The noncommissioned of-
ficer (NCO) will be crucial in any effort to defuse pro-union support
among low-ranking enlisted personnel. An NCO is like a foreman in
industrial organizations—part of management, yet the first point of
contact with the ranks, The armed services must undertake pro-
grams to enhance the status, professionalism, and career opportuni-
ties for NCO's.

Objective analysis suggests that AFGE's representational ap-
proach within the military structure does not present a definite
threat to national security. But a union, regardless of its intentions,
is an organization designed for political and economic power, and all
such organizations must continue to acquire this power or decline.
Collective bargaining in the military, with the implied threat of a
ke or other job actio; incompatible with the principles of mili-
tary organization and discipline. Moreover, having the right to en-
gage in collective bargaining is crucial to the union's continuing ac-
quisition of power. The AFGE may not publicly acknowledge any
interest in collective bargaining in the military, but that goal cannot
be too far down the road. In addition, other unions are not pre-
cluded from using their resources to organize the military and p
for collective bargaining.

The Congress, the courts and the military services will be facing
the legal questions and practical effects of efforts to unionize the
military in the next few years. The success of these efforts will be
contingent upon how the three branches of government resolve the
problems which are stimulating the interest in military unionization.
Failure to succeed in attacking the root causes of these problems
may have dire consequences for the future defense of our country
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COMMENT: THE RIGHTS OF MERC
AS PRISONERS OF WAR *

Captain John Robert Cotton **
I. INTRODUCTION

In June 1976 thirteen mercenaries who had been captured while
participating in the civil war in Angola were placed on trial. The
tribunal trying them assumed that the mercenaries were war crimi-
nals, and proceeded to determine an appropriate sentence for each
individual. Three of the mercenaries were sentenced to death and
were subsequently executed.? These and other recent events have
raised significant questions about the way captured mercenaries are
to be treated under international law.?

Resolving the present confusion concerning the treatment to be
accorded mercenaries has become increasingly necessary, if only be-
cause mercenaries’ involvement in unconventional wars and “wars
of national liberation” has proliferated since World War II. These
ill-defined conflicts often take place against a backdrop of extreme
political instability, and are accompanied by revolutionary rhetorie
diselaiming allegiance to the norms traditionally applied during
armed conflicts.? With this combination of elements, the risk that

* The opinion d conclusions presented in this article are these of the author and
do not necessarily represent the views of The Judge Advocate General's School or
any other governmental agency.

**U.8 Army, B.S., 1973, United States Military Academy; J.D. candidate (1978)
Cor Law School,

UN.Y. Times, June 14, 1976, at 1, col. 4.

2 Coneern has ariser over the question of whether mercenaries should be accorded
the status of combatarts under the Geneva Convention Relative to the Treatment
of Prisoners of War, art, 4, 12 Aug. 1949, 6 U.8.T. 3316, T.1.A.8. No. 3364 (here-
inafter cited as GPW Convention], or whether at least in “colonial and racist”
wars they should be regarded &g criminals and subject to the criminal laws of the
detaining state,

 Mercenary participation in unconventional wars and wars of natienal liberation
creates special problems due to the intranational character of many of these con-
fliets. Bond, Application of the Law of War to Internal Conflicts, 3 GA. J. INT'L &
CoMP. L. 345 (1973). The status of mercenaries, guerrillas, and terrorists is in
doubt ir such conflicts and it is questionable whether a combatant captured under
these cireumstances can expect any protection at all. INSTITUTE OF WORLD
PoOLICY, PRISONERS OF WAR 12 {1949). See also A. BARKER, PRISONERS OF WaR
18 (1975); R. HINGORANI, PRISONERS OF WAR 54 (1963). Efforts to deal with the
problems cvested by unconventional wars and unconventional participants are
currently underway. The Diplomatic Conference on the Reaffirmation and De-
velopment of International Humanitarian Law Applicable in Armed Conflicts is
eurrently in its Fourth Session at Geneva. The Conference is dealing with these
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combatants captured in such conflicts will be mistreated is much
greater than in conventional wars.4

The primary rules of international law which determine the rights
and status to be accorded combatants who are captured by an oppos-
ing military force are stated in the Third Geneva Convention of 1949
which deals specifically with prisoners of war. This Convention,
drafted shortly after the Second World War, sought to ameliorate
legislatively many of the problems which had occurred in that and
prior wars. Perhaps because the more recent conflicts have been of
a different character than the Second World War, numerous prob-
lems concerning the scope of the Third Convention have arisen. In
particular, the treatment to be accorded mercenaries and other un-
conventional combatants, such as guerillag and terrorists, iz un-
clear.’ The United Nations has shown interest in remedying these
deficiencies,® as have many of the individual member nations,” but
to date little agreement has been reached and the legal status of
mercenaries remains unclear.?

and other questions through draft protocols. See Solf & Grandiaon, Interuationa!
Humanitarian Low Applicable in Arined C L 107 INT'L L. & Econ. 367
(19763 Report of the United States Delegation <o the Diplomatic Confeverce ar
the Reaffirmation and Develop of Inzernarional Humanitarian Law Appli-
eable in Armed Confliets-Third Session 1 (1976} [hereinafier cited as Report of
U.3. Delegation, Sinee World ¥ have been used in the Congo
Nigeria (Biefra). Yemen, Kuwait, Algeria, M . Indo-China, and Argo.a. o
name & few ar R. HINGORANL id. at 31 see Note, The Geneva Coinver
the Treatment of Prisouers of War id Vietnaoni, 80 Harv. L. REv, 857 (19
[hereirafter cited as The Geneve Convention]

4 See A. BARKER, supra note 3, at 18; INSTITUTE OF WORLD POLITY, sup/c note
3. at 11-12.

S Graham, The 1974 Diplonictic Confererce on the Low of Wer: A Vietory for
Political Causes and « Retura to the "Just War" Cowcept of the Eleventh Cen-
tury. 32 WasH, & LEE L. REV, 28 (1973}, For a good di

rreatment of guerrillas and revels see Bond, supra no < 367
The Status of Combatanis aid the Question of Guerriile Vvurff/rs
IntL L. 184 (1971,
¢ The Urir (‘ Natiors General Ass
rations of the world ta outlaw mercenari
Supp. (No, 30} 148, U.N. Doc. 49030 ‘xo
Supp. (No zs 7, U.N. Doe A/S0
(No. 30) 5, o Amit)tl.)\
of War also e\te"mxel\ dis
tion.” Graham, supra note 5. at 23

7 For a discussion of United States policy towards mercenaties, see Meiceniries
in Africe: Heavhig Befove the Special Subcomam. vii Tivestigations of the House
Cowai, on International Eelativis, 94th Cong.. 2d Sess, 4 [1976) (3zatemenrt of
Robert L. Keuch) (hereinafter cited as 197¢ Hec sl

® Agreement has not been reached during the t three s of the current
Gereva Conference or. either the definitior, of the term oroon the
treatment of mereenaries. Repor: of U.S. Delegation, sxpre nute 3, a: 124
See also Van Deventer, Mercenaries af Geneva, 70 AM, J. INT'L L, 811 (187
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This comment seeks to define the term “mercenary” and looks at
the historical role of the mercenary and his treatment when taken
prisoner during a confliet. It will analyze how mercenaries are to be
treated under the present Geneva Convention and will determine
how the United Nations, certain individual governments, and the
Diplomatic Conference on the Reaffirmation and Development of In-
ternational Humanitarian Law Applicable in Armed Conflicts pro-
pose that mercenaries be treated in future conflicts. Finally, the
note will propose recommendations on how the law should be
clarified and expanded to cope with problems peculiar to mer-
cenaries.

II. WHO ARE MERCENARIES?

One of the major problems involved with any discussion of mer-
cenaries is defining exactly what a mercenary is. This concern be-
comes especially important when determining whether mercenaries
qualify for protection under the Third Geneva Convention. Because
very little has been written about mercenaries,® confusion has re-
sulted over what rights belligerents must accord such combatants
and what duties the mercenaries’ native states have to protect
them,®

A mercenary has been variously characterized as:

1. One who serves merely for wages.!!
2. A soldier serving in the army of a country other than
his own.12

® The Harvard Catalog of International Law and Relations lists only three books
on mercenaries, none of which is printed in the English language and the most

recent of which was published in 1917. This indicates at best a dearth of knowl-

edge, and at worst a lack of interest in this subject. 13 HARVARD Law ScHooL

LIBRARY, CATALOG OF INTERNATIONAL Law & RELATIONS 258 (1963).

“Tlo what extent his awn netza! state is entitied ©o protest against his maltreatmen
h

10

e
prociamation of European states placing their sitizens volurieering in the American Civil War
beyond she protectior. of their own governments. the South carzider them interlapers and sub-

Seet to the deazn penalty.

W. FLoRY, PRISONERS OF WAR 34 (1924), American attitudes towards protecting

native mercenaries have varied. In the past the Department of State has sought

the release of captured American mercenaries. Borchard, The Power to Punish

Neutral Volunteers in Enemy Arvviies, 32 AM. J. INT'L L. 536-37 (1938). More

recently the attitnde has been to take a neutral stance and let the mercenary take

care of his owr problem. Telephonic interview with William Wilson, actorney for
executed mercenary Daniel Gearhard in Angoia (Sept. 8, 1976) [hereinafter cited
as Wilson interview],

11 WEBSTER'S THIRD NEW INTERNATIONAL DICTIONARY 1412 (unabr, 1961).

2Jd.
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3. A person paid for his work, especially a soldier hired
into foreign service.!3-

None of these definitions is entirely adequate for the purposes of
analyzing who mercenaries are and how they should be treated
when they are captuxed As mth any label uged in today’'s multi-
polar world, the term “mercenary” is subject to various interpreta-
tions by parties seeking to justify their own actions.?® Az such, the
use of the term iz fraught with enormous practical congequences and
its meaning is complicated by significant political, diplomatic and
even moral overtones,?® Thus, several questions should be an-
swered in order to reach a standardized working definitior of the
term “mercenary.”

First, must a mercenary be a foreigner? If this criterion is a pre-
requisite, may the soldiers of a former colonial power be deemed to
be foreigners? Historically, those categorized as mercenaries have
always been of a different nationality than their hosts. A problem
arises, however, when an individual, for some reason, feels himself
to be a member of a “people” which is participating in an armed
conflict, even though his national affiliation is not identical with that
of the “people” with whom he fights. It is also difficult to discern
distinctions in nationality in separatist struggles where a geo-
graphic or ethnic subgroup attempts to break away from a mother
country (i.e.. Ukrainians from the U.S.8.R.) or where a colony
seeks to secure its independence from ethnically distinet descend-
ants of colonizers who nonetheless share common nativity with the
separatists.!® Perhaps in light of these analytical difficulties, the

7
114 is easy for the capturing party to characierize as “mercenaries” those
foreigners captured fighting for the eveny. while o

idering those fighting on &
side to0 be “freedom fighte “volunteers.” "[E]veryone considers a; T th
war he wages and as legmma ¢' the weapons he ases.” Freymond, Con
Total War: A "Global” Humnnitarian Policy, 67
“[Rlecognition of a state of belligerency has become & partizar. affalr due to the
prevailing bipolar system. . . .” R, HINGORAKL, supia note 3, at 17 rw‘
1% Television interview by Geraldo Rivera, ABC Good Morning America
1876) [hereinafter cited as Rivera interview]. Also, recent United \Iatmn
tions have indicated a feeling by a majority of the “third world” nations thal mer-
cenaries should be treated as criminals. See note 8 sepra. Firal here seems to
be a general consensus at the Diplomatic Conference on the Reaffirmation and
Development of International Humanitarian Law Applicable in Armed Confliets
that mercenaries are criminals of some sort. See Report of U.S, Delegation, sipia
note 3, at 125 (1976).
@ \Ir William Wilson, attorney for executed mercerary Daniel Gearhard in An-
spoke of an example of this problem ir: <he recent Angolan conflict. Angola. &
former Portugese colony. placed a Portugese soldier on trial for heing a merce-
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only viable test for determining whe is “foreign” is a determination
of how the contracting party viewed the status of the hired soldier
at the time of contract,

A related issue is the determination of the party to whom the
mercenary owes allegiance, Although he may be a national of a
country which iz neutral with respect to the conflict in which he is
participating, his first duty is to the state with which he has con-
tracted.t?

Secondly, must mercenaries be volunteers? This question appears
simple, and should be answered in the affirmative. However, the
question becomes more complex when it involves individuals who
have been coerced by their government into “volunteering.” 18 As
volunteers, mercenaries should be free to contract to serve for any
set period of time, or for no specified period. Thus they should be
able to terminate their employment at a specified time, or at will,
depending upon the agreement,®

Third, must mercenaries be paid at a higher rate than indigenous
troops? This question arises because most view mercenaries as indi-
viduals induced by promises of high pay; indeed, the term *‘soldier
of fortune” is considered by many to be synonomous with the term
“mercenary.” In fact, mercenaries need not be highly paid profes-
sional warriors.2® A mercenary may fight for any compensation he
desires.?! Likewise, there is no requirement that a mercenary be

nary. When questioned why Portugese fighting for the MPLA were not considered
mercenaries, the government replied that the Portugese fighting for them were
Angolans. Wilsor. interview, supra note 10. The parties at the Gereva Conference
seem in agreement that a meveerary is someone "“not a national of a party to the
conflict” but this still does not solve the question of what a “national” is, Report of
U.S. Delegation, supra note 3, at 125; see Van Deventer, supra note 8, at 813-14,
17 A mercenary is rot ore wha fights at the behest of a “third party” sovereigr. to
whom: he owes allegiance as the Cubans did in Angola. See note 18 infra

8 Mercenaries must be “volunteers” in the true sense of the word. This definition
will exclude troops sent by their home country o fight as volunteers. Thus, the
Chirese “volunteers” in Korea and the Cuban "volunteers™ in Angol ould not
be considered mercenaries, Ir like manner, even though the North Vietnamese
characterized the American troops i Vietnam as mercenaries and criminals, the
Americans in Vietnam were not mercenaries by this definitior.

18 Individuals joining the Frerch Foreign Legion had to agree to serve for fixed
terms, while in the Congo and more recently in Angola a month-to-month contract
was commonly used

20 Many Americans fought as mercenaries in Spain during the Spanish Civii War
out of convictior. for the cause, for little or no compensation. Borchard, supra note
10, at 5
21 Mercenal

Lobo Del ol reports that he fights for the excitement and for politi-
cal reasons (against communists), while Mercenary Baskin states that he fights for
the money. Motives are often mixed and, even if money is the primary incentive,
mercenaries, lixe Baskin, often draw the line at fighting against their home coun’

7
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paid more than a regular soldier of comparable rank in the army for
which he is fighting.??

The fourth and final question is whether a mercenary may fill only
specified roles for his employer. Historically, mercenaries have
fought in separate units, as individuals, and as leaders and men in
native units,*® In addition, they have performed many functions
both on and off the battlefield, serving as combatants, advisors and
guards.24 In short, the particular military role the mercenary fills is
irrelevant to his status as a mercenary.

At the conclusion of a conflict, mercenaries serving with the vie-
torious faction are “heroes,” while those captured during hostilities
or after the defeat of their army are subject to punishment in their
special status.?* This note will applv the same standards to mer-
cenaries emploved by both “winning” and “losing" factions.

An anal of the issues posed above leads to the definition of
mercenary which will be u~e1\ throughout the remainder of this
comment:

A mercenary is « volunteer, owing and ciaiming no nationzl allegiance
to the party for whom he is fighting. who acts in a military role for
whatever mutive and whatever remureration by his own free will on a
cortract nasis.2¢

try. Rivera interview, supra note 15, It shouid be roted that one may fight for a
potitical cause without necessarily owing allegiance to any particular nation
22 Although under current conditions a mercenary may demand more pay
normal troops, this is ot always v 'y the case. J. Baskin, a mercenary ir
Angola, reported that he w rvices while in A
gola, Rivera interview, supra note 15, On the ather hand, Americans joined
and fought for the British before American entry into Wi ovld War I1 for the same
E British citizens. The Diplomatic Cor: ference at Geneva believes that th
of a mercenary linked to a motivation to ﬁgh[ for monetary gain
ishment of & person's motivation poses “problems of
gation, supra note 3, at 123

in the past have usuaily formed units separate from those of the
fi.e., the French Foreign Legion or the Hessiars fighting for the
e Americar Revolution), H, FOOKS, PRISONERS OF War 28 (1924):

British in

however, more recenty in the Congo mercenaries commanded native troops
24 Mercenavies may perform & variet fons, i.e., as guards, advisars, or
Von Steuben and Lafaysize were adv in the American Revolu-

t, nr.d mercenaries were

re" has pro-

Delegation,

supra note 5
e the w mnmg party is usually the one to decide who are mercenaries and
who are not, usually only those who e contracted with the loser are purighed.
See note 16 vupra. Intervational law should treat the vietorious as it treats the
vanquished: however. perhaps orly an interrazional tinura. or the Protecting
Power can do th
2% This qefinition specificaly exciudes soldiers of “reutral
Cuians in Angola.

' countries such as the
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This definition is certainly not free of all problems and ambiguities,
but it will aid in determining what posture the international com-
munity should take towards mercenaries.

I1I. HISTORICAL BACKGROUND

A. TREATMENT OF MERCENARIES AND
POW’s PRIOR TO 1900

The historical background of the concepts "‘mercenary” and “pris-
oner of war” must be considered before one can adequately deter-
mine how mercenaries should be treated today, Mercenaries and
prisoners of war have both existed since the earliest recorded
armed conflict. The status accorded mercenaries and POW's has,
however, become reversed over the centuries. In ancient times,
mercenaries were respected professionals; prisoners of war, if they
survived, were ill regarded.?” In the modern éra, however, mer-
cenaries are typically looked upon with scorn, while POW's have
become the objects of increasing international concern.

Chroniclers tell of the ancient Carthaginians’ use of Numidian
mercenary soldiers,2® The city states of ancient Greece often im-
ported Macedonians to fight in their armies and Phoenicians to man
their warships.?® The Roman Empire made extensive use of mer-
cenaries, especially after the first century A.D. It was not at all
uncommon for Rome to use one Germanic tribe to man the border to
ward off other Germanic tribes.?® Mercenaries in these early wars
faced the same treatment as nearly all xanqulshet foes: “[Vlietory
vested in the conqueror the right of property in the captive, and
prisoners were put to death, enslaved, or sold into slavery. " 3!
Caezar, during his second campaign in Gaul, personally sold 33,000
Belgian captives.?? It was also not uncommon to sacrifice enemy

27 A, BARKER, supra note 3, at 5.

2% 17 THE NEW INTERNATIONAL ENCYCLOPEDIA 205 (1916).

2917 ENCYCLOPEDIA BRITANNICA 787 (1865)

90 18 ENCYCLOPEDIA AMERICANA 655 (1969); 18 ENCYCLOPEDIA BRITANNICA 507
(1968),
3 W. FLORY. supra note 10, at 12. “Prisoners were killed when they beeame an
encumbrance. or when their slaughter would terrify the enemy and glorify the
conqueror.” Id. “Moderation was rsgarded as an offense among the most religions
nations.” H. FOOKS, supra note 23, at 7,

92 H, FOOKS, supra note 23, at 10 Such pract_ices were not at all uncommon, "Ac-
cording to Tacitus the conqueror was permitted to destroy the vanguished without
pity.” Id. at 8. In fact, failure o act in this manner was often seriously frowned
upon. “The Syracusan general Hemocrates was condemned to exile for having pre-
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captives 10 the gods or to practice systematic tortures upon them.3?
Exceptions zo this harsh treatment did exist, and mercenaries
perhaps berefited from these exceptions more than enemy natiorals
because they were not viewed as cultural as well as militar
enemies.™ Even during these early wars, though, mercenaries
sometimes suffered because they were not citizens of the enemy
state. Barbarians fighting for Greece or Rome did rot have the
ghts of citizens and thus could be killed with impunity.??
Christianity had little ameliorative effect on the harsh t)eatmen;
suffered by prisoners of war:3 “Unbelievers weve usu killed
while captured Christians were made slaves” 7 or held for ransom.
In the Christian society mercenaries could be found serving as
knights and retainers and they became an integral part of the social
tem.® The mercenary was an accepted member of society and
s treated no <hffexentl\ than other men-at-arms even when cap-
tured.

By the 1700's, “the older idea of knights, men-at-arms and mer-
cenaries ‘avowed’ by a prince changed to that of armed forces in the
service of a territorial, zecular state.” 3* At the same time, the
treatment of prisoners of war begar to improve as nations started to
realize that captured soldiers were victims of war. With the advent
of large conscript armies, mercenaries became very important as
elite fighting units, cadre for training large units, and strategic ad-

sertbed that bis troop
moderation.” 14, at

3. FLORY, supra note 31,
343un Tzu thought i: was be
lare likewise is sat s commanders 1o avo
after the battle was over, ordering that prizoners be spared because 'a
i5 of more use than 2 dead lior f Indi

he Athenian Armies, which were in dis

reither injure
) Fooks

hels mucud relions, e recognized no
W. FLORY, supin note 10, 1

aners apparertly had little immediate effect, sirce the institulion of slav
firmly entrenched in the economic and social fabric of the 1
¥ 1d. It might also be roted that "Grotius, the father of
that eremies captured it war became siar
petuity.” . supra note 28, at 10
3% Mercenaries were accepted and legal participants on the baitiefield. They
should not be confused with the marauder or freebooter wEo was outsice the
faith and iaw of nations #nd was an early form of war criminal.” Draper, «upic
note 5. at 175

s [q
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visors to commanders. They were treated with respect as experts in
warfare and were generally treated with cordiality when captured
because often hirelings from the same native land were.employed by
both sides to a conflict.

Although the wholesale murder of POW's continued well into the
19th century % and their mistreatment continues even today, their
fortune has generally improved. Starting with rhe Treaty of
Westphalia which ended the Thirty Years War in 1648, prisoners
were exchanged on a one-for-one basis without ransom; %' mer-
cenaries were treated no differently than other prisoners. As this
trend coalesced with the development of philosophical justifications
and proposals advocating humanitarian treatment for prisoners of
war,*2 the idea gained strength and more and more nations entered
into treaties for the protection of POW's. 43 At no time were mer-
cenaries treated differently from enemy nationals.¢ During the
American Revolution even the Hessian mercenaries who fought
against the American colonists were treated as prisoners of war
when captured.®5 Later, captured members of the French Foreign

40 Prizoners of war were sold as Jate as the 17th Century, H. FoOKS, supra note
23, at 10. “As late as 1877 the ancient custom of making trophies of the heads of
enemy soldiers was still in use ir. Japan, and was also employed by the Chinese in
the War of 1894." W. FLORY, sipra note 10, at 11.

41 A, BARKER, suprg note 3, at 7, W. FLORY, supra note 10, at 15.

42 Rousseau said the right to kili remains in force only a0 iong s the soldiers are
armed. “Montesquieu believed in truly humane rule compatible with eiviliza-
tion, " H, FOOK$, supra note 23, at 11. On the other hand, Hume felt that if
one were at war with barbarians who did not obey the laws of war then the laws of
war could be <uspended with regard to the treatment of prisorers. W, FLORY,
supra note 10, at 1

9The German General Staff {in World War I) gave credit to Frederick the Gx eat
and Benjamin Franklin for the proper conception of prisoners of war, " H
FooKs, supra note 23, at 11: see Treaty of Amity and Commerce, July 9-8ept. 10,
1785, United States-Prussia, art. XXIV, & Stat. 84. See /3o Treaty of Peace and
Amity, June 4, 1805, United States-Tripoli, art. 16, 8 Stat. 214; Treaty of Peace,
Sept, 16, 1836, Urited States-Moroceo, art. XVI, 8 Stat. 484; Gereva Convention
for the Amelioratior, of the Condition of Soidiers Woutded in Armies in the Field.
Aug. 22, 1864, 22 Stat. 940; Hague Convention with Re:peu to the Laws and
Custom> of War on Land, July 29, 1898, 32 Stat, 1803, T,3, No, 408; Geneva Con-
vention for the Amelioration of the Condition of the Wounded of the Armies in the
Field, July 6, 1906, 35 Stat. 1885; Declaration of Paris, Apr. 16, 1856, in 7 J.
MOORE, DIGEST OF INTERNATIONAL LAW 561 (1906): Brussels Declaration Con-
cerning the Laws and Customs of War, 27 Aug. 1874, discuseed in A, HIGGINS,
THE HAGUE PEACE CONFERENCES 273 (1909),

4 H. FOOKS, supra rote 23, at 29. R. HINGORANI, supra rote 3, at 72. In fact at
tin‘.as mercenaries have been treated better than enemy nationals, as in the Boer
War when Americans fighting for the Boers against England were not sent to the
irhospitable climate of Ceylon as othex prisoners were
4% H. FOOKS, supra note 28, at 28. "The American States during the Revolution
apparently tried to live up to the ru!es ofc stomary international law, However,
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Legion were accorded the same privileges as prisoners of war,% and
foreign volunteers fighting for the Boers were treated as POW's
when captured.?’

B. THE TWENTIETH CENTURY

Since the end of the Second World War a certain disdain for sol-
diers of fortune has developed. Perhaps thiz attitude has developed
because utilization of mercenaries has become less common, and has
often been restricted to small, "third world” colonial wars where
political judgments concerning legitimacy of the colonists’ cause in-
fect outsiders’ perception of the hired soldiers.*® In addition, mer-
cenaries are often viewed by outsiders as professional killers whose
only allegiance is to money. Indeed, their employers often view
them as a disfavored, but necessary, evil. Certainly these charac-
terizations are not likely to breed sympathy or compassion for
mercenary soldiers.

While the perception of mercenaries has deteriorated, prisoners
of war have in general benefited greatly by treaties signed during
the 20th century which categorize them as a class of individuals in
need of protection. *® Unfortunately, though, the changes in modern
warfare have created new classes of combatants and new types of
wars making treaty definitions obsolete and difficult to apply. Guer-
rillas, commandaes, mercenaries and terrorists acting in *wars of lib-
eration’” and in internal conflicts with international consequences
have greatly taxed the ability of parties to provide protection to
prisoners of war.5° The legality of such forces and the applicability
of the Geneva Convention to such conflicts have been hotly debated.
The current Conference at Geneva 5! is the first concrete effort to

the British usages appear to have vacilla
international law and the usages permi
W. FLORY, supra note 10, at 17,
<'H, FooKs, supra note 22, at 28.
4114, at 20 ‘see note 45 supra

4 One of the largest uses of mercenaries in this century was ir. Spain during the
Spanish Civil War. Borchard, supra note 10, at 535, Since Worid War 1I the
largest uses have beer. In the Congo, and by the French Foreign Legion in such
areas as Algeria and Indo-China. The most recent have beer. ir. Angola and
Zaize.

4 The 1949 GPW Convertion is the most comprehensive treatment of prisoners of
war ever underiaken. Nevertheless, profound changes in the me:kods of warfare
have left the Convention woefully inadequate to dexl with new of combat-
ants and with the potential for mass destructior. posed by nuciear forces. INSTI-
TUTE OF WORLD POLITY, supra note 3, at 11; Graham, supra note 5. at 27

59 Bond, supra note 3, at 867.

5 The Diplomatic Conference or the Reaffirmation and Development of Interna-

d between the practices observed in
ble ir. quelling domestic disturbances.’
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deal with this problem. While significant progress has been made,
especially by imparting an international character to “wars of liber-
ation” and by ensuring POW status to guerrillas and commandos,52
much remains to be done. The status of mercenaries has proved to
be a major stumbling block to agreement.3?

As a result of changing world opinion and partially because of the
unstable social situations in which mercenaries are now fighting,
their status as POW's is uncertain, and their treatment when cap-
tured has seriously deteriorated. In the Congolese Civil War, mer-
cenaries were used extensively by all sides. It was generally ac-
cepted that if captured they would be accorded prisoner-of-war

tional Humanitarian Law Applicable in Armed Conflicts grew out of two Confer-
ences of Experts convened by the International Red Cross in 1971 and 1972, The
Conference is currently in its Fourth Sesaior, having first convened in 1974, One
hundred and twenty-five nations have sent delegations as have several national
liberation movements. The Conference is divided into three main working commit-
tees. Committee I deals “with the general provisions of Protocal I (International
Armed Confliet) and Protacol II {Noninternational Armed Conflict); Committee IT
with wounded, sick and shipwrecked per: eivil defense, and relief; and Cotn-
mittee 111 with the protection of the civilian population, methods and means of
combat, and new categuries of prisoners of war.” Solf & Grandison, supra note 3,
at 575-76. It is Committee III that has attempted to desl with the status of mer-
cenaries.

52 Although final drafting is not yet completed and the new protocols have not yet
been formally ratified, substantial agreement has been reached in several areas.
During the first Session, Committee I adopted Article 1 of Protocol I which gives
participants in wars of natioral liberation the protections afforded to combatants
ir. international corflicts, Report of U.S. Delegation, supra note 3, at 3. Articles
41 and 42 of Protocol I which have created new categories of prisoners of war
been dealt with by Committee III. “The aim of [these] new provision|
liberalize the condirions that must be met in order to obtain prisoner of war
status, currently set forth in paragraph A(2) of Article 4, of the Third Convention,
in particular, for the benefit of guerrilla forces.” The issue has not yet been fully
resolved because of conflict over the requirement for guerrillas to disclose their
combatant status, but agreement seems certair. Id. at 16, 17

s17d, ar 17. The delegation of Nigeria proposed a quater to Article 42 concerning
mercenaries;

a. The status of combatant or prisoner of war shall nat be accorded to

any mercenary who takes part in armed conflicts referred to in the
conventions and the present Protocol,
. & mercenary includes any person not a member of the armed forces of

a Party to the conflict who is spec)all\ recruited abroad and who is
motivated 1o fight or to take part in armed conflict essentially for
monetary payment, reward or other private gain,
Id. auv 124, citiug Diplomatic Conference Doc. CDDH/IIL/GT/82 (1976). This pro-
posal generated estensive debate. There seemed to be general agreemert on the
notion of denying applicability of the Conventions and Protocols to mercenaries.
but there is no agreement on the definition of mercenaries or on the mandatory
nature of denying POW status,

o
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status.®* As the war intensified, however, atrocities increased; and
many of the black nationalists treated the white mercenaries as
criminals interfering in internal matters.®® In Angola the MPLA
placed thirteen mercenaries on trial for the status crime of being
mercenaries and eventually executed three of them. Angola refused
to accord these men any rights as prisoners of war and the trial was
in reality only a “sentencing hearing.” 5¢ Angola is typical of many
developing nations which feel that they are not bound by interna-
tlonal standards they had no part in creating. Thus, Angola chose to
make the status of mercenary a “war crime” 37 and to treat indi-
viduals in this category differently than regular detainees. Angola's
unilateral action brought both praise and cries of outrage from the
rest of the world, and it has left the true legal status of mercenaries
in complete confusion. How current international law views the
problem will next be examined.

IV, CURRENT TRENDS IN THE TREATMENT OF
CAPTIVE MERCENARIES

A. THE GENEVA CONVENTION OF 1949
As of 1974, 140 nations had become signatories to the Geneva
Convention Relative to the Treatment of Prisoners of War.®® The
Conventien binds those nations to its provisions. Moreover, it iz

4 Bond, supra rote 3, &: 369
5 ~Corgoiese soldiers arrested thirteen Ixalian airmen
thelr butiies, and passed the pieces ous to nlooker
s atus or: the ground

them dismembered

Id
that Lhe mercenaries were
ured and the only question for the tribunal 1o
what the appropriute punichment should be. One dmevican was exe-
cuzed and two oF received lengthy iail re Deniel Gearhard may have been
execuzed for being 100 honest.” He admitted under certain circumstances he
might, if given the chance, become a mercerary again. Wilsan inte)
note 10. Such rreatmert afer is”
ess” requireme; envisioned by Articie 3 of the GPW Convention or Article 1
of Protacol IT adopted by the main cor mittees at the current Gereva Corference
Article 10 or Penzl Prosecutions provides t of due process safeguards
with American e, Under these proposed
the Angolan uf <he thirteen mereer. vuerl as u grave
breach of the Convenzion and Protocol by he sumption of inno-
See GPW Con\en(m“ ert. 3, iafra rote T3 Report of U.S. Delegat,

decide ws

the status of heing mercenaries which An
N.Y, Times, June 14, 1976, at 1, col. 4.

oo or Huanitoviar Politics? The 1874 Diplowctic
Cuiifererce ui HH nenitarics Low, 16 HARV. INT'L LU 119
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possible that its provisions have become “customary international
law” and thus binding on nonsignatories as well *®

Mercenaries are not specifically mentioned anywhere in the Con-
vention. Further, there is no indication in the Commentary on the
Convention that the subject of treatment of mercenaries was ever
specifically addressed. This fact may be interpreted in two ways. It
is possible that the lack of specific consideration or mention was
intentional, and that as a result, mercenaries are specifically
excluded from the class of individuals protected by the Convention.
On the other hand, it is possible that the Convention was intended
to be general in character and that in light of historical precedent at
the time of the drafting of the Convention, mercenaries were as-
sumed to fall within one of the protected categories. The latter in-
terpretation would appear to be supported by history because the
provisions of the Convention have traditionally been considered
general in nature and to be inclusive unless specifically exclusive in
character.

Article 4 8 of the Convention is the key to determining what

59 The Genera Convention, supra note 3, at 838,
# The GPW Convention art, 4, reads as follows:
A, Prisoners of war, in the sense of the present Convention, are persons beiong-
ing to one of the foliowing categories, who have fallen into the power of the

1) \Iemhers of the armed forces of a party to the conflict, az well as members

ias or volunteer corps forming part of such armed forces.

{2) Members of other militias and members of other volunteer corpa, includ-
ing those of organized resistance movements, belanging to a Party to the
conflict and operating i or outside their own territory, even if this terri-
tory iz occupied provided that such militias or volunteer corps, including
such organized resistance movements fulfill the following conditions:

(a) that of heing commanded by a person responsible for his subordinates:

1b) that of having a fixed distinetive sign recognizable ar a distance;

(¢) that of carrying arms openly;

d)that of candueting their operations in accordance with the laws and
cugto; f war,

(3) Members of regular armed forces who profess allegmnce to a government
or an autharity not recognized by the Detaining

(4) Persons who accompany the armed forces without actually being members
thereof, such as civilian members of military aircraft crews, war corre-
spondents, supply contractors, members of labour units or of services re-
sponsible for the welfare of the armed forces, provided that they have
received anthorization from the armed forces which they accompany, who
shall provide them for that purpose with an identity card similar to the
annexed model.

(5) Members of crews, including masters, pilots and apprentices, of the mer-
chant marine and the crews of civil aireraft of the Parties to the conflict
who do not benefit by more favourable treatment under any other provi-
elons of international law.
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groups qualify for prisoner of war status. Members of the armed
forces qualify as do members of mi s, volunteer corps, armed
forces of countries not recognized by the Detaining Power, persons
accompanying the armed forces, and levees en inasse.®! In addition,
any members of resistance movements or other partisans will qual-
ify for POW status if they:

1. are commanded by a person responsible for his subor-

dinates;

2, have a fixed, distinctive sign recognizable at a dis-
tance;

3. carry arms openly

4. conduct thelr operations in accordance with the laws

and customs of war, 82
This Article is general in nature. Its purpose is to identify lawful
combatants for protection under the Convention. It requires that

(6) Inhabitants of a nonoccupied territory, who or the approach of the enemy

take up arms to resist the invading forces. without having

e to form themselves into regular armed units, provided they
v arms openly and respect the laws and customs of war

B. The followi ing shal] likewise be treated as prisoners of war urder the present

Convention:

(1) Persons belonging, o having belonged, to the armed fm s of the oc-
cupled country, If the occupying Power considers it nec eason of
such allegiance to interr them, even though it has ori liberated
them while hostilities were going on outside the territory it occupies, in
particular where such persons have made an unsuceessful attempt to re-
join the armed forces to which they belong and which are engaged in com-
bat, or where they fail to comply with 2 summons made to them with a
view to internmert,

(2) The persons belonging to one of the categories erumerated in the present
Article, who have been received by neutral or norbeiligerent Powers on
their territory and whom these Powers are requived to intern under in-
terrational .aw, without preiudice to any more favourable treatment
which these Powers may choose to give ard with the exception of Articles
§, 10, 16, 30, fifth pavagraph, 38-67, 82, 126 and, where diplomatic rela-
tions exist between the Parties to the canflict ard the neutral or nonbs
ligerent Power concerned, those Arzicles concerning the Protecting
Power. Where such diplomatic relations exist, the Parties to a conflict on
whom these persons depend shall be allowed to perform towards them the
funetions of & Pratecting Power as provided in the present Convention
without prejudice to the functions which these Parties normally exercise
in conformity with dipiomatic and consu'ar nsage and treaties

C. This Article shall in no way affect the status of medical personnel and %
provided for ir. Artice 33 of the present Convention.

et Id.
214, art. 4()i2)(@-(). Draft Protocal I, in its Articles 41 and 42,
to further clarify she requirements partisars and guerrillas must
“o quaiify as combatan
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any combatant seeking the Convention's protections against mis-
treatment identify himself with a party to the conflict in such a
manner that he can unequivocally be recognized by the enemy 62
This choice having been made, the combatant is, if captured, af-
forded protection as 2 POW. Nothing more is required. The general
nature of Article 4 becomes more obvious in light of recent attempts
to broaden its applicability. It is now generally accepted that com-
mandos and paratroops are protected as lawful belligerents, al-
though this fact was unclear at one time,?

There is general agreement that in the past mercenaries have
been accorded prisoner of war status.® Mercenaries are nearly al-
ways performing military duties at the time of their detention and
thus should usually qualify under Article 4(a)(1) or (2). As required
by Article 4, they are habitually uniformed, serving under a com-
mander, carrying arms openly and normally conducting their opera-
tions in accordance with the laws and customs of war.®® Because
mercenaries consistently qualify as combatants under these tradi-
tional standards and more particularly because the draft Pro-
tocols ®7 have attempted to ease the qualification standards, mer-
cenaries should be treated as qualified combatants. But, even if
their status under Article 4 is questionable, they are to be treated
as POW's until their status has been determined by a competent
tribunal,®®

83 One carnot be allowed to kill the eremy and then claim that one is a peaceful
civilian, "It is one of the purposes of the law of war to ensure that an individual
must defln)te]\ choose to belong to one ciass or the other, and shail not be per-
mitted to erjoy * vileges of both.” Draper, supra note 3, at 188.

#4 S INSTITUTE OF WORLD PoLITY, supra note 3, at 24. “The Nazi commanders
who ordered all Commandos slaughtered were condemned as wer eriminals” R
HINGORANI, supra rote 3, at 26,

¢ “A subject of a neutral state who has enlisted ir. a belligerent force is entitied to
the same rights as a rative citizen, and if captured must be created as any
prisoner of war.” W. FLORY. supra note 10, ac 33, See also H. FOok:
23, at 29. Thus. merely being a foreigner does not automatically disqualify one
from POW status. Further, motive for fighting is difficult to prove, and ss indi-
cated in the definitional section, should not be determinative of mercenary status
See note 22 supra

88 In the recent trials in Angola at leas! two of the mercenary defendarts admitted
having committed acts which would be punishable as war crimes regardless of
whether they were commirted by mercenaries. They were involved in the murder
of several British mercenaries who refused to fight. The ather mercenaries on
trial were guilty of no war crimes, however, and should have been accorded POW
scatus, Wilson interview, supra note 10,

&7 See note 53 supra,

88 GPW Convention art, 5. para. 2. The Convention does not specify what is a
“competent” ‘ribunai
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There is further support in the Convention for the position that
mercenaries are to be protected as POW's. Presumably, a distine-
tion in treatment of mercenaries based on their different nationality
would be prohibited by Artiele 16. This Article requires equal
treatment by the detaining power “without any adverse distinetion
based on race, wationality, religious belief or political op:
fons, . .." ® In addition, parties employing mercenaries may not
bargain away the rights of mercenaries to prisoner of war status:
Article 6 prohibits agreements in derogation of the Corvention.™

One potential problem for determining whether mercenaries are
to be accorded POW status is that they ave often employed in what
may be considered internal struggles or civil wars.”t In such ci
cumstances the Conventions are limited in their effect.™ Article 3
applies in these situations and would, nonetheless, appear to protect
mercenaries, at least to the limited extent of guaranteeing humane
treatment and judicial safeguards.”

& Emphasis added, This Artice could meer that it is prohibized, for example, to
segregate Jew ¢ s+ was attempted in World War 11, AllA
and all-British camps were used during World War 1L, bat this appears to have
been a: the request of the detainees.
70 It appears b
not bargain away
so for higher pa.
™ This provlem has
national liberation, There ha: been an mcve.umg renden:
international in character. The third world has sought to have "wa:
construed as international conflicts vecause they involve one “people’ :
against another. Graharr, supra note 5, at 40; see Bond, supre note . at 345, The
wrend has culminated in a draft article {Article I) of Protocol I at the currer
Geneva Conference. This provisior. endows wars of libevation with an inzerne.
r and thus brings the Geneva Corventions to bear or the pluble‘n
! wars will probably become more rare in the future. Report of U3
Delegamn, supee note 3 at 3
i . para. 1 states that the Convention applies in ir
espect to signazories who are parties to the conflict
% The GPW Convention art. 3, states:
In the ease of armec. confl
of the High Corteucting

erna-

sorai charaster seeurwing in the b
nist shall ke baurd

) g © the Rasiiiiis
nave 193 doan e sre et thase pacol b
ar sry ather cause. shetl or all vireumsiances oe
distinerion founded on cace, colour. reiigion ur P

lar criteris
Ta thiz end the falizwirg acts are snd shali remsin prok;
pec 1 the above-merucres persans
rxar. ir. pertizuiar murrer of ali ki

whatsoever wit

a1 violence <o lfe fnd b
ment and cortare,

1 seking of posiagecs
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If granted POW status, the mercenary taken captive during an
international armed confliet is entitled to all the protections the
Convention affords.” As a POW, the mercenary cannot be charged
with committing acts that are legal under the laws of land war-
fare.™ Further, he is guaranteed many procedural safeguards.
These include rights against coercion; notification of procee(lmgs
assistance of an advocate or counsel and an interpreter; communica-
tion of the charge and relevant documents, and humane treatment
while the penalty is being served.™ In addition, the death penalty
may not be imposed except for crimes specified at the outbreak of
hostilities, 77

Article 85 deals with offenses committed before capture. It
specifies that POW's who are prosecuted for acts committed prior to
capture shall retain POW status, even if convicted. Thus, even if
the status of being mercenary were a crime,” it would be a crime
committed before capture, and the mercenary could not be deprived
of hizs POW status.”

pronourced by & regusrly constituced court affordirg el the judicla] gusrantees which
re recogrized s indiepensable by civilized peoples.

12) The wourded and sick hall be collected and cared for.

A impartial umenitariar body, such as the Inzernationa. Committee of the Red Cross, may
offer its services ta the Parties o the conflict

‘The Parties Lo the corfict shoald further endeavor to aring irto farce, by means of specis!
agreements, all or part of the other provisions of the present Convention.

The applicazior of the preceding provisions shall rot affec: the iegai status of the Parties o
the conflict.

™8 The basie protections afforded, including due process and judicial safeguards,
are contained in Articles 99 through 108. See also note 52 supra for discussion of
Draft Protacol provisions.
s GPW Convention art. 99, para. 1. For example, if an urlawful combatant shot
an enemy soldier, he would be guilty of murder; but if a lawful combatant engages
in the same act he is protected by the law of land warfare and cannot be prose-
cuted.
76 See GPW Convention arts, 99-108. These articles preseribe a minimum stand-
ard of treatment, adherence to whieh would be monitored through the Interna-
tmnal Red Cross or other designated Protecting Party,

7 GPW Convention art. 100,
#* Angola stated that mercenaries were war criminals, guilty of erimes against
peace. Crimes againat peace are “any act of aggression, including the employment
by authorities of a state of armed force against another state for any purpose
other than natignal or coilective self-defense or in pursuance of a decision or rec-
ommendation by a competent grgan of the United Nations.” Question of Punish-
ment of War Criminals and of Persons who have Committed Crimes Against Hu-
manity, E/ON, 4/906, 15 Feb. 1966, at 3C. This definition has been interpreted to
mean that only “high state officials" are capable of ite can‘m) on as only they are
capable of “waging a war of aggression.” V. MAUGHAM, . AND WAR CRIMES
33-34 (1951), Thus, there is serious quesuon whether a mercemu) fighting “on the
line" i3 capable of committing a erime against peace
7® The Soviet Union and several of the Communist bloc countires have interposed
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A “grave breach” as described in Article 130 * occurs when a
country fails to give POW status to an individual when required to
do so under Article 4 and as a result fails to give him a fair trial as
prescribed by the Convention. When such a breach occurs. the High
Contracting Parties are required to take any action recessary to
bring to justice those individuals responsible for the breach.®? Such
actlons may include legistation, searching for the individual, and
trial.8 In practice, it may be unrealistic to believe that disin-
terested nations will prosecute officials of other countries for failing
to give POW status to certain individuals or even to classes of indi-
viduals, It is more likely that victorious nations will subject the offi-
cialz of the defeated nations to punishment for such breaches. En-
forcement of the Convention thus poses a severe problem which
must be dealt with if mercenaries or any other classes of questiona-
bly protected combatants are to be provided any real safeguards.

B. THE UNITED NATIONS

There are developments outside the Geneva Conventions which
reflect the view that mercenaries should be treated differently than
regular combatants, Perhaps most indicative of this sentiment are
three recent resolutions of the United Nations General Assembly.
The first declares that mercenaries are “outlaws” and that using
mercenaries is eriminal.8® Both the first and second resolutions “call
upon all states to take the necessary measures to prevent the re-
cruitment, financing and training of mercenaries in their territory
and to prohibit their nationals from serving as mercenari 84 Fi-

a reservation to Articie 85 and vef
to PO\\
U.s

e 10 recognize war criminals
atus. The Geneva Convention, supre note 3, at 861. Reservation b
SR Art. 85 of the Geneva Convention, Prisoners of We .

at 3005 T.1.A.8 No. 3364, at 1 174, In the Angolun trial the Ang
supposedly actirg urder the Corventions, bat apparently they Tollowod «
rion. Article 42 bis of Protocal I would presume that an individual is entitl e(l
<o prisorer of war status unti. proven otherwise. Repor: of U.S. Delegation,
supra note 3

# GPW Carvention art, 13() reads as foliows:

le re.ciex shell o faveiviag war af he

el prtees be Convention wiifs

Sgien experiments wifaly cuising great
oners of wer tq serve in
ers of war of the ights

31 GPW Conventior art. 129.

8277
33 G.A. Res, 2548, 24 U.N. GAOR. Supp U.N. Doe. AiT630 11970
¥4 G.A. Res. 2708, 25 U.N. GAOR. Supp. (No. U.N. Doc, A/E028 11871},
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nally, the most recent resolution declares: “The use of mercenaties
by colonial and racist regimes against the national liberation move-
ments struggling for their freedom and independence from the yoke
of colonialism and alien domination is considered to be a criminal act
and the mercenaries should accordingly be punished as crimi-
nals.” 8 While such inflammatory rhetoric is not commendable in
any attempt to develop a well reasoned and practical solution to the
mercenary question,® it does at least show some sentiment that
mercenaries should be denied prisoner of war status and should be
treated as brigands.

C. THE UNITED STATES

Many individual governments have undertaken to prevent the re-
cruitment and use of mercenaries. The United States has made it a
crime to hire or recruit mercenaries within the United States.®?
Another section of the Code prohibits United States citizens from
accepting and exercising a commission in a foreign service in a war
against a foreign nation with which the United States is at peace,®®
and another statute provides that one who enters the armed forces
of a foreign state without the written authorization of the Se-
cretaries of State and Defense will lose his citizenship.®® It is thus
clear that the United States frowns on its citizens becoming mer-
cenaries.

It must be noted, however, that it is not unlawful for a citizen to
leave the United States intending to enlist abroad in a foreign serv-
ice,% and in fact the United States has in the past not only failed to
prosecute American mercenaries but has aided in their repatria-
tion,?! Furthermore, unlike the United Nations resolutions, the

8 G.A. Res. 3103, 28 U.N. GAOR, Supp. (No. 30) 142, U.N. Doc. A/9030 (1974)
5 The effects of use of mercenaries in conventional wars and by “freedom fight-
ing" forces is Jeft unclear by this resolution.

818 U,S.C, § 859(a) (1970) provides, in pertinent part, that: “Whoever, within
the United States . . . hires or retains another to enlist - . . in the service of any
foreign . . . state, . . . as a soldier . . . shail be fined not more than $1,000 or
imprisoned not more than three years, or both.’

8818 U.S.C, § 958 (1970).

$28U.3.C. § 148(a)(4) (1970), After Afroyim v, Rusk. 387 U.8. 253 (1967) though,
it appears that “a declaration of intent clearer than mere enlistmen in a foreign
army Is required for an effective renunclation of citizenship, . . .

% See id; Wiborg v. United States, 163 U,S, 632 (1896),

% The Department of State sought the release of Orton W, Hoover, an American
aviator, arrested in 1930 and 1982 while aiding Brazilian forces against the Vargas
revolution. It also attempted to prevent the death penalty from being carried out
against Harold B, Dahl, an aviator, srrested by Franco forces in 1937, Borchard,
supre note 10, at 336, Move recently, no attempts to arrest mercenaries who
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United States statutes are aimed at preventing individuals from be-
coming mercenaries, and are in no way inconsistent with treating
mercenaries as POW's in the event they are captured.

D. THE DIPLOMATIC CONFERENCE AT GENEVA

The Diplomatic Conference on the Reaffirmation and Develop-
ment of International Humanitarian Law Applicable to Armed Con-
flicts is currently meeting in its Fourth Session at Geneva.92 This
Conference represents the best hope for redrafting the Geneva
POW Convention to better conform to present global needs. The
issue of mercenaries has been raised by the Nigerian delegation in
its proposal which would amend the Draft Protocol so as to deny
POW status to mercenaries captured in wars of national libera-
tion.®® The Conference seems to reflect a wide, though not unani-
mous, consensus that the use of mercenaries should not be condoned
and that they should not be protected when they are captured.®*

The problem of defining the term “mercenary,” though, has
proved insoluable thus far.®® Compounding the problem is the fact
that several states want to retain the option of treating captured
mercenaries as POW's while others want to exclude them entirely
from the definition of prisoner of war.®® The Conference, while mov-
ing to expand the definition of legal combatants under Article 4 of
the Convention, is nonetheless attempting to contract the definition
with regard to mercenaries. This situation, coupled with a growing
realization that overbroad definitions and over-inclusive categories
may one day be construed against the interests of a state in a man-
ner not now foreseeable, has made agreement difficult. The Confer-
ence holds promise because at least the izssue of mercenaries is being
discussed. However, final agreement at the Conference and sub-
sequent adoption of any proposal by the world community remain
only possibilities for the future,

fought in Angola have been repotted, although the FBI is investigating. 1976
Hearings. supra note 7. at 4 (testimony of Rovert L. Keuch, Deputy Assistant
Attorney Gereral, Criminal Divis!
92 The Corference recanvened for Lhe Fourth &
of U.S. Delegation, supra note 3, at 24.

92 e notes 53 and 54 supra

s4 Repors of U.S. Delegation, supra note 3, at 124. See also Van Deventer, supra
note 8, at 811,

o5 Repor: of U.8. Deiegation, supra note 3, a: 12
s

on on March 17, 1977, Report

6
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V. RECOMMENDATIONS

It is clear that there is conflict between the current sentiment of a
large portion of the global community and the provisions of the
Geneva POW Convention which ostensibly protect mercenaries.
This situation has resulted in breaches of the Convention which not
only leave mercenaries in a highly uncertain position, but which also
threaten the viability of the Convention itself. In light of this situa-
tion several recommendations are in order:

1. A consensus of world opinion must be reached with respect to
the legal status of mercenaries. Such a consensus, when considered
in light of the differing political goals of the Western, Communist,
and developing countries, is most difficult to attain. The current
trend of opinion leads to a finding that mercenary status is (or
should be) illegal *7 but, beyond thiz core idea, there is no consen-
sus. The definition of the term mercenary and the solution to the
question of how mercenariez ave to be treated remain elusive at
best. Nevertheless, a common ground in the desire for peace and
the protection of the world's inhabitants does exist and a solution
should be attainable.

2. A protocol to the 1949 Geneva POW Convention is currently
being negotiated. This protocol should, at the very least, either
specifically include or exclude mercenaries from coverage under the
Convention. Furthermore, the protocol should define the term
“mercenary” in a manner free from all inflammatory rhetoric.®® It
would, of course, be possible to specify those entitled to protected
status by enumerating limited roles which mercenaries could law-
fully perform or by permitting them to participate in only certain
types of conflicts. Possible examples of such compromise solutions
would be to allow them to function only as advisors or to fight only
in wars other than “wars of national liberation.” Intermediate solu-
tions of this nature would complicate further an already complex
Convention, however, and if possible should be avoided. Such a so-
lution would only create greater latitude for creative interpretation

an and alier. accupazion
goirz far
catian of

Baxter, supra note 58, at 16. " The tempration to estabiish privileged categories of
combatants who are fighting for a cause regarded as the orly Just cause, or as
more just than another, must be resisied.” Freymond, supra note 14, at
& new rue of international lew skould not be accepted if it wiil operate only
for the strong against the weak.” V. MAUGHAM, supre note 78, at 77
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by self-serving parties. A further consideration is that consistency
of treatment should be sought. This final consideration leads to the
conclusion that if guerrillas and other classes of unconventional
combatants are to be included in the Convention's protections
through the Protocols, then mercenaries should also be included.®®

3. In practice mercenaries should be treated as POW’s when cap-
tured. This status should continue at least until their actual status
can be clarified under Article 4 or until Article 85 criminal proceed-
ings can be initiated.

4. A further statement in the protocols should be added, specify-
ing whether or not mercenaries should be punished for “crimes
against peace.” 1°° As currently interpreted, crimes against peace
may only be committed by the highest ranking civilian officials and
military personnel of a nation. The inclusion of “crimes against
peace” as war crimes was designed as a basis for prosecuting the
planners of aggressive wars, and not those who are mere partiei-
pants. Nonetheless, violation of this particular article was the crim-
inal conduct for which the mercenaries in Angola stood trial.

3. An impartial tribunal should be charged with determining the
status of POW's and with the trial of “status” crimes. Such a tri-
bunal could be of a permanent nature, such as the International
Commission of Jurists, or it could be convened as the need arose
through the coordinative auspices of the Protecting Power, !t at
least during the initial stages of its existence. It will be difficult to
force nations to submit to the jurisdiction of such a tribunal, espe-
cially in the emotionally charged atmosphere which surrounds most
war time situations. The tribunal would, therefore, have to be of the
highest caliber and as free from political interests as possible. If the
tribunal iz to be of a permanent nature, then through treaties par-

*° Whils the element of indigenausness could be a possibie b
between mercenaries and guerrillas or other irregul
the nativeiforeign distinction often becomes very b
this distinctior. should not be used. Further, if the intevest invoived in lhe protec-
tior. of prisoners is humanitarian, then efforis 10 expand the scope of the Conven-
tions should be encouraged

199 This recommerdation assumes that it is determired that mevceraries ave nat
to be protected as lawful combatanis, The defirition of crimes against peace must
be changed by way of clarificacion if they are to be indisputably included. See note
79 supra

191 The current Confererce at Geneva seems to eny:
teoting Power thar it has been aceorded in the pa
counsry or an organization such as the Internatio
is to see that the obligations of the Convention
the conflict. Report of U.S. Delegation, supra note 3, 3758

on & larger role for the Pro-
. This Pawer may be u nentya.
“voss. Lis b
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ties could agree to submit disputes to the tribunal prior to the actual
oceurrence of any hostilities. If the Protecting Power provides the
impetus for the formation of the tribunal, which is the most facile
solution, reciprocity would presumably attach, and the adversaries
would find it mutually advantageous to submit to the jurisdietion of
the tribunal.

6. Provisions must be adopted which provide for enforcement of
the Geneva Conventions and for punishment of breaches of the Con-
ventions. It is unrealistic to expect signatories to remedy infrac-
tions of their own accord. A strengthening of the Protecting Power
system, authorizing and requiring the Protecting Power to conduct
unannounced inspections and to punish violations, would be the
most propitious method of achieving enforcement. In lieu of this, an
impartial international commission should be appointed perma-
nently to investigate possible infractions which it perceives, or
which are reported to it.1°2 This commission should be able to try
violators and impose sanctions against both individuals and states.
Its findings would of necessity require the support of all sig-
natories, %8 These recommendations should help in resolving the
current confusion over the legal status of mercenaries.

VI. CONCLUSION

The questionable status of mercenaries as lawful combatants is a
matter of grave concern not only to the individuals involved but,
because of the possibly disruptive effects the problem may have on
world peace, to the international community as well. The problem
arises first from the inadequacy of current definitions of the term
“mercenary.” Second, it occurs because of the inexactness of the
Geneva Convention and as a result of the self-seeking interpreta-
tions various nations give to it. Third, the problem is accentuated
by the disparity between current world attitudes toward mer-
cenaries and their apparent protection under the Geneva Conven-
tion. The Diplomatic Conference at Geneva is only now confronting
this issue squarely, Finally, the whole situation is exacerbated by
the current lack of enforcement machinery to redress breaches of

192 The Conference is considering such a commission in relatior to Article 79 bis.
This would be an International Enquiry Secretariat consisting of three members.
1d, a1 136.

103 Countries may be reluctant to give power to a commission, but it is only
through such an international body that situations such as occurred in Angola,
where a country chose to ignore current international law and to interpret it as it
chose, car be avoided,
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the Convention. By amending and clarifying the Geneva Convention
through the Protocols and by strengthening the Protecting Power
System or creating an international commission to make determina-
tions of POW status and to investigate and punish breaches, the
uncertainty currently facing mercenaries can be alleviated and the
potential erisis in the international community can be averted.
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COMMENT: EVIDENTIARY USE OF THE VOICE
SPECTROGRAPH
IN CRIMINAL PROCEEDINGS *

Major Delroy J. Gorecki**

A sophisticated method of identifying the speaker of a voice
exemplar through analysis of voice patterns has evolved since
World War II. This technique, known as speech spectrography, is
essentially the transformation of speech into a graphic display or
spectrogram by means of an instrument known as a spectrograph.
Identification of a speaker is made by a trained examiner's compari-
son of the spectrograms of known and unknown voice samples, as
well ag by aural comparison of the samples. Depending upon the
number of points of similarity or dissimilarity found, the examiner
will announce either that the samples were or were not made by the
same person, or that he is unable to state whether the two voice
samples were created by the same individual, This comment
explores the varied theories courts have used to determine whether
evidence involving voice spectrography should be admitted in erimi-
nal proceedings.?

* The opiniors and conciusiors presented in this article are those of the author and
do not necessarily represent the views of The Judge Advocate General's School or
any other governmental ageney,

** JAGC, ARNG. B.A,, 1962, Minot State College; J.D.,
nesota. Member of the Edl"~ of Minnesota and the U

1965, Uriversity of Min-
Supreme Court,

* The development and technical description of the process is beyond the scope of
this comment. Reduced to its basics, the sound spectrograph consists of 4 voice
recording device, a variable electronic filter, a paper-carryirg drum coupled to the
recording device. and an electronic stylus that marks the paper or: the drum as it
revolves, The magnetic recording device is used to record & short sample of
speech. The duration of the speech sample corresponds to the time required for
ene reva.usion of the dram. Then the speech sample s played repeatedly in order
to aralyze is spectral contents, For each revolution of the drum, the variable
slectronie filter passes only a certain bard of frequercies, and the erergy in the
frequency band activates the electric stylus so that a straight line of varying
darkness is produced across the paper. The degree of darkness represents the
varying amplitude of the speech signal 2t the specified time within the given fre-
quency band. As the drum revoives, the variable electronic filter moves to higher
and higher frequencies, and the electric stylus moves parsiiel to the axiz of the
drum, Thus a pattern of closely-spaced lines is generated on the paper. This pat-
tern, which is the spectrogram, has the dimensions of frequency, time, and
amplitude. Of these three dimensions, time is measured horizontally, frequency is
measured verticaily and amplitude is measured by the darkness of the lines ac-
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Because of the anonymous eriminal conduct 2 which is typically
attributed to the creator of an unknown voice exemplar, there are
understandably few constitutional attacks directed at the process of
obtaining or the actual use of an unknown voice exemplar in the
voice spectrograph identification process. Also, it appears well set-
tled that either obtaining or using the known voice exemplar of a
defendant does not violate the fourth 2 or the fifth 4 amendments to
the United States Constitution. The Supreme Court of Minnesota in
State ex rel. Titible v. Hedinan 5 and the Florida Court of Appeals
in Alea v. State ® have held that the tape recording and evidentiary
use of an anonymous or an uncompelled phone conversation with a
defendant violates neither the Constitution nor a state privaey of
communication law, despite the fact that surreptitious means were
used to obtain the known exemplar of the defendant’s voice. A
search warrant or court ordered wiretap can also be used to obtain a
defendant’s voice exemplar, whether or not the individuval is in cus-
tody.” Indeed, where the defendant is in custody or under the jur-

cording to the pressure of the stylus. The imerested rearler is referred 1o the
foliowing materials which delve irto the technical intricacies of this process
Hecker, Spenker Recopuitioni An Interpretive Su of the Lizerature {Am
Speech & Hearing As:'n Morograph No. 18, 1971); Michigan Department of State
Police, Voice Identification Research 8 {19713; Bait, fdentificetion of a Speuk
Spectiogran: A Scientist's View of irs Reliabifity for Legn! Purpuses, 47
ACOUSTICAL SOC'Y OF AM. 587 {1970); Cedarbeums, Voiceprint Identification: A
Seientific and Legal Ditewma, 5 CRIM. L. BULL. 323 {1969}; Henny
A Review of E;pz'mr(ev s Iniolring Voice Identification, 16 J. FoR. 3
(1971); Jor Daiger—Voiceprints Ahead. 11 AN, CRIM. L. REV. 549 \1‘4 3%
Kamine, The Voiceprint Technigues: Its Structare und Identification by Vaice-
prints, 40 CONN. B.J. 586 (1966); Kersta, eprint [dentification, 195 NATURE
3119623, Presti, High Speed Sowud Spectrograph, 40 J. ACOUSTICAL S0C M,
(1966); Tosi, Voice Identificaiior Rerearch, 10 NAT. INST. oF L. ENFORS
Euaperinient ov Voice Identification, 51.J. ACo

doa
MENT & CRIM, J. (1972); T

2E.g.. homb threats

2 Schmerber v ile relecting a fourth amend-
ment search ard seizure claim in Scharerber, the Supreme Court zaid, the
priviiege “offers no protection against compulsion to submit 10 fingerprinting,
phn ographing, or measurements. to write or speak for identification, , .. Id. at

: Umted Sta
self-ircrimi

388 U.S. 218 (1967). In disposing of the fifth amendment
ated that . . .compelling Wade to speak
28, even to me‘ words purpartedly uttered

: st i h

W20 432 (1951
app. 1972

27 N.E.2d 819 (19755, State e ied,
1432 (1971)

Coruronwealth v, Vitel -
Trimbole v. Hedman, 291 Minn 44’ 192 NoW
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isdiction of a court, the preferred procedure is to secure a court
order compelling him to give an exemplar.®
If and when the unknown voice is found to be among the known

exemplars through the voice spectrograph identification process,
and the constitutional issues have been resolved, the crucial ques-
tlon becomes whether or not the particular court will permit the
evidentiary use of the voice spectrograph. Materiality or relevancy
problems aside, all courts require the satisfaction of certain legal
standards before allowing the introduction or use of scientific evi-
dence.® The standard most frequently utilized by courts in consider-
ing the admissibility of scientific evidence is found. in the following
language from Frye v. United States: 10

Just when a scientific principte or discovery crosses the line between

the experimental and demonstrable states is difficult to define.

Somewhere in this twilight zone the evidential force of the principle

must be recogrized, and while the courts will go a long way in admit-

ting the expert testimony deduced from a well-recogrized scientific

principle or discovery, the thing from which the deduction is made

muzt be sufficiently established to have gained general acceptance in

the particular field in which it belongs.!!

Criticiam has been leveled at the rigidity of the Frye scientific
standard both generally and with respect to its application to the
voice spectrograph technique.!? When faced with the choice of
either modifying the Frye standard or excluding what is viewed as
important probative evidence, several courts have ignored Firye,
others have applied it in modified form, and others have utilized the
strict test, only to arrive at opposite conelusions. An emerging
trend in the federal courts is to adopt an early view of the United
States Court of Military Appeals and the Florida Distriet Courts of
Appeal and admit the spectrograph related material into evidence.
However, this trend is not universal, and the California Supreme
Court and the United States Court of Appeals for the Distriet of
Columbia Circuit have ignored these cases. More recently, the Su-

® United States v. Raymond, 337 F. Supp. 641 (D.D.C. 1912) aff'd on other
growuds, 468 F.20 741 (D.C. Cir. 1974), State v. Andretta, 61 N.J. 544. 296 A.2d
644 (1972),

? C. McCORMICK. LAW oF EVIDENCE ¥ 203, &t 489-90 (2d ed. 1872); 2 J. WIG-
MORE, EVIDENCE § 414 (3d ed, 1940).

16203 F, 1013 (D.C. Cir. 1923).

BId, st 1014

12 Bricker, The Voiceprint Techiigue: A Problew in Scientific Evidence, 18
WaYNE L. REV. 1365, 1383 (1972); Strong, Questions Affecting the Aduissibility
of Scientific Evidence, U. Ie. L.F. 1 (870); Note, Evolving Methods of
Scientific Proof. 13 N.Y.L.F. 679 {1968}
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preme Court has held voice spectrograph evidence inadmissable.

The first criminal case of record in which voiceprint evidence was
admitted was People v. Straekle '3 which relied upon a rule
originating in People v. Davidson.?® The Davidson court, con-
fronted with the issue of admissibility of results of a Harger Drunk-
ometer sobriety test, held that “until it can be said that legally the
accuracy and reliability of this device has become established and
recognized, a reasonable and proper foundation for the use of its
proof must be furnished.” '3 A proper foundation might consist of
proof that the principle underlying the test was scientifically accu-
rate, and of testimony by an expert witness trained in the operation
of the machine and knowledgeable of the scientific principles in-
volved. Both of these foundation requirements were met to the
Straehle court's satisfaction by the testimony of the expert witness
who had developed the device and administered the test in question,
The court ruled the evidence admissible, leaving its weight to be
determined by the jury. The indictment was eventually dismissed
on other grounds and the admissibility of the voice spectrograph has
therefore not yet been finally decided by the New York appellate
courts.

The first decisions of permanent significance on the issue of
voleeprint admissibility weve the United States Air Force Board of
Review ¢ and Court of Military Appeals !7 opinions in Uwited
States v. Wright. In that case, a vietim testified that obscene and
threatening cal unded like the voice of the accused. An Air
Force investigator also stated that tape recordings of the obscene
calls and his actual conversation with the accused sounded the same.
With the consent of the accused a control tape of a telephone con-
versation between him and the vietim was made ir which he was
directed to affect a slower and hoarser manner of speech. According
to the voiceprint comparison made by the spectrography expert, the
taped unknown calls and the taped cortrolled call were made by the
game pers=on.

The board and the court found no error in the manner in which
the controlled eall was obtained, acknowledged that voice identifica-
tion by ear was a commonplace evidentiary phenomenon, and held
that the testimony concerning the voiceprint was properly admitted

2 sichester County CLN.Y. 1068

2d (x‘dS 13_ N.Y.8.2d 762 Monroe County €1, 19306
52 N.Y.8.2d at 765

F.B.R. 1968).

COLR. 447 11457).

at
137 C.ALR. 835
TTIT COMLAL 183,
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into evidence. The admissibility was not judged by the Frye stand-
ard of “general scientific acceptance in the field"; rather the board
upheld the admission of the expert testimony concerning the voice-
print on the basis of “the well-established rule which gives the trial
judge in a criminal case wide discretion in determining the qualifica-
tions and competency of an expert witness.” 18 Indeed, the board
noted that it “hesitate(d] to conclude . . . that [the technique had]
gained ‘general acceptance’. . . .",'® and noted that its decision was
not meant to signal a departure from the Frye rule with respect to
lie detector tests.2¢
The Court of Military Appeals affirmed, stating “Courts have

consistently recognized the admissibility of the testimony of experts
in areas where there is neither infallibility of result nor unanimity of
opinion. .. .” 2! and that the provision of the Manual for Courts-
Martial which dealt with expert witnesses had been complied with:

The Manual for Courts-Martial, United States, 1951, indicates a wit-

ness may testify as an expert and express an opinion on a state of

facts within his specialty if he is skilled in some art, trade, profession,

or science, or . . . has krowledge and experience in relation to mat-

ters which are noz generally within the knowledge of men of common

education and experience. 22

Although two expert witneszes in the field of speech transmission
and voice recordings had expressed reservations about the reliabil-
ity of the voiceprint technique followed in this case, and dissenting
Judge Ferguson pointed out the failure of the technique to satisfy
the Frye scientific standard, the court said it is only necessary to
show that the scientific principle is valid and demonstrates a high
degree of accurac;

“The expert's| testimony established that his system of voice identifi-
cation had, experimentally and in practical application, demonstrated
2 high degree of accuracy ard, further, that he was personaily qual-
ified to testify as ar. expert on comparisors of sound patierns made by
human volees.??

This rule which justified the admissibility of the voice spectro-
graph technique and other expert testimony still prevails in the
military, and is retained in the current Manual for Courts-Martial:

237 C.M.R. at 840,
1 7.

074

2117 C. M. AL at 189, MR at 453
2274, at 188, 37 C.M.R. at 452,

23 7d, at 189, 37 C.M.R. st 453
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Ar expert witness—that is, orne who iz skilled in some art, race,
profession, or science or who has had specialized trainirg or experl:
ence in relation to matters which ave not generally within the &
edge of men of common education ard experience—may expr
opinion on 2 matter which is within his specialty and which is involved
in the inquiry. Before being permitted to express his opinion, it
should be showr, that he is ar expert in the specialty.2?

The significance of the Wright deecision is that the voice spectrog-
raph process was used to corroborate voice identification made by
ear. That basis of voice spectrograph admissibility is established by
the cases that follow in which the process was used in conjunction
with other evidence bearing on the identification of an accused. For
it is identification, and not necessarily innocence or guilt, that is at
issue in the voice spectrograph identification process

The next criminal cases to consider admissibility of the “voice-
print” process were Stute v. Cary,? and People v. King.?® The
Cary case made several trips through the New Jersey courts before
the issue of voiceprint admissibility was finally decided. At trial,
Cary had refused to supply a requested voice exemplar zo that a
voiceprint of hiz voice could be compared with a recording of an
ineriminating telephone call. An order to compel him to do so had
been granted. On an interlocutory appeal, the Supreme Court of
New Jersey ruled that his fourth amendment right to privacy re-
quired a preliminary showing that admissible voiceprint evidence
would be produced before he could be compelled to furnish an
exemplar.

On remand to determine the evidentiary issue, the Superior
Court determined that volceprint evidence was not admissible be-
cause “this technique has not . . . as of this date attained such de-
gree of scientific acceptance and reliability as to be acceptable as
evidence.” 27 Without citing Frye v. United States, the court
applied the same standard of admissibility:

Just when a scientific
mental to the demo;
zone beyond which the princip
before it can be accepable o <he comrts, hut

rinciple or discovery pusses from the experi-
ble stage is hard 1o define. There is a twilight
involved in the discovery must reach
it cun be said that it

# MaNCaL FOR COURTS-MARTIAL, UNITED STATES 1939 1Rev. ed.). pure. Lite
hereinafter cited as MCM. See afso U.3. DEP'T OF ARMY, PAMPHLET No
EVIDENCE. ¥ 12-4 (1973) b cited & DA Pax i

43, 250 4.2 38 ;

680 {1868)
Pp- 2d 437, 72 Cul
uper. at 333, 236

g

Super, 323
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must be sufficiently established to have gained general acceptance in
the particular field in which it belongs.?®

In the case of People v. King,?® a California court of appeals re-
viewed the trial court’s admission of a positive voiceprint compari-
son of the defendant's voice and the voice of a person making in-
criminating statements regarding his role in the Watts riots during
a television interview. This evidence was, in the opinion of the trial
judge, the primary reason that the jury had found the defendant
guilty of arson. The only other identification evidence in the case
was a business paper and card bearing the name of two television
network employees, and a watch and ring, later claimed to be iden-
tifiable in the film, found in the defendant’s possession when he was
booked on a narcotics charge more than three months after the tele-
vision interview. The network neither revealed the interviewee's
identity nor showed the person interviewed on that film.

The California court of appeals found the admission of the voice-
print comparison testimony to be reversible error because of the
failure of the examiner to qualify as an expert, and because of the
lack of general acceptance of voiceprint identification even within its
own fleld. Alluding to the scientific standard in Frye, the court
stated that:

[The examiner's! admission that his process is entirely subjective and
founded on his opinion alone without genera! acceptance within the
scientific community compeis us to rule [that the] “voiceprint identifi-
cation process has ot reached a sufficient level of scientific certainty
to be accepted as identification endence m cases where the life or
liberty of a defendant may be at stake,”

The King case was followed by State exr rel. Trinible v. Hed-
rman. ! Late one night in 1970, a telephone call was made to the St.
Paul, Minnesota police department by a woman who requested
transportation and assistance for a pregnant sister who was in labor
at a certain address., One of the two responding officers was shot
and killed from ambush as he knocked on the front door. The shot
did not come from within the house and none of the inhabitants was
pregnant or had called for police assistance.

During the ensuing investigation, informants occasionally told
police of persons they believed to have placed the call, but this in-
formation was not legally sufficient to justify arrest. To avoid any

28 Jd, at 333, 239 A.2d at 685,

28 266 Cal, App. 2d 437, 72 Cal. Rpir. 478 (1968)
30 Jd. at 460, 72 Cul. Rptr. at 493,

51201 Minn. 442, 192 N.W.2d 432 (1971).
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publication of police efforts to secure a court ordered exemplar from
suspects, the procedure followed in the King case 3 was adopted
and police began taking voice exemplars from all those suspected of
complicity in the case.

During the course of the investigation, tape recordings of thirteen
female voices were submitted to the Michigan State Police Voice
Identification Unit at Lansing, Michigan. These voices were
matched by voice spectrograph with the unknown voice of the caller
to the St. Paul Police Department on May 22, 1970. The spectro-
graph examiner reported that the voice of Constance Trimble and
the voice of the unknown caller were the same. Until this time there
was no other evidence to connect Constance Trimble with the crime,

A strategy was then devised to secure a more satisfactory exemp-
lar of Trimble's voice. Because she was receiving aid for dependant
children, a policewoman interviewed her under the guise of being a
welfare worker making a redetermination of her eligibility status.
Approval for the of this procedure was first obtained from a
district judge. This interview was actually a court sanctioned
follow-up to the original uncontrolled call during which Miss Trim-
ble's voice had been recorded for submission to the examiner for
comparisor, Again the voice spectrograph comparison resulted in a
positive correlation. An aural comparison between the known Trim-
ble vaoice and the voice of the caller by the police officer who had
received it the night of the incident produced the same positive
identification. A similar comparison by the writer indicated that the
two volces sounded unmistakably alike.

On the basiz of this information, an arrest warrant was ohtained
and Trimble was apprehended and summoned for questioning. Dur-
ing the interrogation, Miss Trimble initially denied making the call,
then admitted making it as part of a hoax. She said she had received
an unsigned letter telling her how she could get even with an un-
friendly acquaintance by making the call at a certain time so the
police could raid a marithuana party at which the unfriendly ae-
guaintance would be present.

Miss Trimble was indicted for first degree murder. She made a
special appearance and objected to the jurisdiction of the court on
the grounds that the arrest warrant was illegally obtained and that
as a result her arrest was illegal. She then applied to the district
court for a writ of habeas corpus, and a hearing was scheduled. Dur-

taker from the defendant whiie he

play was surreptivy

ave
wes i el wwating “riat,
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ing that hearing, evidence was received on the propriety of using
the voice spectrograph identification process together with the
policeman’s aural voice identification to provide probable cause to
obtain the warrant for her arrest,

A prosecution expert on the reliability of the voice identification
process termed it “extremely reliable” if the examiner is responsible
and allowed the option of saying “Well, I don't know, I cannot pro-
duce in this case an identification,”  if he is unsure of his findings.
The volce spectrogram examiner e‘(plained how he made no identifi-
cation on the first twelve voice comparisons, but on number thirteen
found the unknown voice and the known voice of Constance Trimble
to be .one and the same and could be no other,” a conclusion he
was certain of “beyond any doubt.” %4

A defense expert witness said “there is no scientifically-accepted
basis for terming the voice spectrograph identification process reli-
able,” 35 and applied this theory to the comparison of voices made in
this case. He conceded, however, that the voice spectrograph iden-
tification process coupled with audible voice identification was more
reliable and accurate than audible voice identification alone, and
that the two systems complement each other.%®

The district court denied the writ and the case was appealed to
the Minnesota Supreme Court on the ground, among others, that
use of the voice spectrograph results did not justify
arrest warrant. Tacitly acknowledging that Frye v. United States is
accepted as the standard for admitting scientific evidence in Min-
nesota,®” the court found that because positive aural identification is
admissible, and the voice spectrogram serves to corroborate such
aural identification, both are admissible, and it is up to the fact
finder to determine their weight and credibility

In view of the fact that idertification by aural voice comparison,
either respecting telephone conversations or words spoken at a
lineup, or recorded by other mechanical means is admissible, and the

on that voice comparisons by spectrograms corraborate iden-
tification by means of ear, we are convineed that spectrograms ought

te v. Trimble Transcript, Rama r. Gen. D.C. File No. 24049, az 44 (Dec.
1970); 201 Minn, at 454, 192 N. W & 439,

%4 State v. Trimble Transeript. supia rote 33, at 136; 201 Minr. at 454, 192
N.W.2d at 439,

35 Srace v. Trimble Tra serip
38 7d. at 120, 121
7 See Btate v. Pe 2

Minn. 209. 52 N.W.2d 458 \192

upra note 33, . 100
. 192 N.W .2

53 .
1, 142 N.W.2d 073 (1%6 State v. Kolander, 236
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to be admissible at least for the purpose of corroborating opinions
1o identification by mea; f ear alore. They ought also to be admissi-
ble for the purpose of Impeachment. The weight and credivili
such evidence lie with the finder of facts. but that does not ir
the question of admissibility.

Instead of contesting the admissibility of the voice spectrograph
evidence at trial (and simultaneously the issue of identification),
during voir dire, Trimble's counsel conceded that she had made the
telephone call which summoned the police officers. Her counsel em-
phasized, however, that she was not on trial for making a phone call
but for her knowing, intentional and premeditated involvement in
the killing of a police officer who responded to that call. Trimble
testified she did not know her phone call was setting up an ambush
and that she was merely following the suggestion in the letter she
received on how to get even with an unfriendly acquaintance. The
approach worked and Trimble was found not guilty. This case re-
futes those critics who claim that the admissibility of the voice spec-
trograph identification process will usurp the functions of the fact
finder.?® The Trimble case also illustrates the accuracy of the voice
spectrograph process in the identifieation of female voices, an area
not theretofore studied by students of the proces

The United States District Court for the District of Columbia
considered the admissibility of the voice spectrograph identification
process in United States v. Raymond, %0 a case similar to Trimble.
A telephone call to the police station was used to lure police officers
to an ambush site. After comparing the voice spectrograms of the
two defendants, Albert Raymond and Roland Addison, to the voice
spectrogram of the unknown caller, the examiner concluded that the
unknown caller was defendant Raymond.

During the hearing on whether or not the voice spectrograms
were admissible as evidence, two experts testified without opposi-
tion from any others that the voice spectrograph identification proc-
ess was a scientifically reliable aid in the identification of people's

28 291 Minn. at 457, 1 W.2d at 441
58 E.g., Brinker, The print Techrigue: & Problew in Scientific Eeidence, 18
WAYNE L. REV. 1385, 1383 (1972); Jones, Danger—Voicepvints Ahead. 11 AM
CrIM. L. REV. 548 (1973),
40 337 F. Supp. 641 (D.D.C. 1972) aff'd or other grownds, 498 F.2d 741 (D.C, Cir
1974). See alsa United States v. Phoenix, No. [P 7
1971). There, positive aural voice identification of five witnes;
by exper: testimony utilizing the voice spectrograph process

A Reco‘rd at 130, United States v. Raymond, 337 F. Supp. 641 (D D.C. ]972;
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voices and that the possibility of making an erroneous identification
was negligible.42
Considering the voice spectrograph identification technique, the
previous case law on the subject, the testimony of the experts and
the examiner, the Raynond court ruled the spectrographic identifi-
cation of the defendant reliable enough to be admitted into evidence
for whatever credence the jury chose to give it along with the other
facts in the case.®? Both Raymond and Addison were subsequently
convicted of assault and appealed to the United States Court of Ap-
peals for the District of Columbia. The court of appeals held that the
district court had erred in admitting the voice spectrograph identifi-
cation of Raymond into evidence, notwithstanding its corroborative
use in the case.®® In reaching this conclusion, the Court of Appeals
relied on the Frye standard of admissibility for scientific evidence
and said that identification by voice spectrogram comparison does
not meet that standard:
. .[Tlechniques of speaker identification by spectrogram compari-
son have not attained the general acceptance of the selentific commu-
rity to the degree requived in this jurisdiction by Frye. Whatever its
promise may be for the fature, voiceprint identification is not now
sufficiently accepted by the seientific community as a whole to form a
basts for a jury’s determination of guilt or innocence. We held that the
District Court erred in determining that this type of evidence is ad-
misgsible in criminal trials.s®
Affirming the convictions on other grounds, the Court of Appeals
found that voice spectrograph identification evidence is inadmissible
even when used to corroborate aural voice identification and other
independent facts. Indeed, the Distriet of Columbia Court has re-
cently reaffirmed this holding.*®
Before the Addison decision was rendered by the court of ap-
peals, the Distriet of Columbia Superior Court had oceasion in
United States v. Brown 47 to rule on the admissibility of the voice
spectrograph identification process in a case involving threats
against the life of the former president of Federal City College. The
voice from tape recordings of the threatening calls and the known
voice of the defendant were compared by voice spectrograph and
found to be the same. After hearings involving testimony of an ex-

arg. 52, 97,
0 337 F. Supp. at 645

4 United States v, Addison, 498 F.2d 741 (D.C. Cir. 1974),
s [d. at 145,

4 United States v. McDariel, 538 F.2d 408 (D.C. Cir 1976).
713 Cr, L, Rptr, 2203 (D.C. Super. Ct. May 1, 1973).
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pert and the examiner, the Superior Court ruled that the voice
spectrograph identification by the examiner was admissible 48

The approach of the court in Brown is noteworthy. It recognized
that the scientific standard on voiceprint admissibility used by the
distriet court in Raymond was “reliability” and not the Frye stand-
ard of general scientific acceprability. Contrary to the district
comt opinien in Brown the =uperior court rejected the “reliabil-
ity standard. Then the superior court found that the veice spec-
trograph identification technique satisfied the Frye standard of
general scientific acceprability (a conclusion which the Distriet of
Columbia Circuit would later deny), concluding:

1. The technique has become sufficient’y established to have gained
general acceptance; and

2. The vechnique appears to have the requisite relianility which
underlies this general acceptance **

The Court’s finding as to ‘he acceptance of the technigue in the
selentific community is alzo founded on "the prosecution’s expert's]
testimuny. The defense did not call one witness to rebut in any way
the claims proposed by (tha: expertl.

While it is indeed difficult <o gauge the degree of acceptance in the
scientific community when only one of its members has testified, the
Court does not believe that the Governmert need produce any pay-
ticular number of scientists, [The expert’s) testimony, beirg e
tially uncontroverted, is deemed sufficient evidence of the gener:
ceptance of this technique by the segruent of the scientific establish-
sent in a position to understand, sppreciate and pass judgmen: or
voice identifications made usirg spectrograph analysis.*?

More recently two Circuit Courts of Appeals have found voice-
print analyses admissible as evidence in criminal prosecutions. The
firet of these decisions, United States v. Fronks,® like that of the
Court of Military Appeals in Wright, noted the differences of scien-
tific opinion surrounding the use of voiceprints but concluded that
admissibility of expert opinion testimony was well within the trial
judge's discretion. This court further noted that the defense was
free to contest the admissibility of the evidence (which it had failed
to do) and the weight to be given the testimony.5!

< 1d. at 2204

5 Jd. See nlso United States v. Sample, 378 F. Supp. 44 (E.D. Pa. 1974}, 2 United

States District Court probatior. violation hearing. where a voice spectzograph

identificatior. was admitted to prove the deferdart's probatior. vio'ation and to
i . Because the standard of proof & that hearing

urt concladed there was no need for

of evidence in a noncrimiral pro-

ceeding, 378 F
30511 F.2d 2,
51511 F.2d at

t 53
L cert. denied, 422 U.8, 1042 11975}
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The Fourth Circuit Court of Appeals read the Franks decision as
indicating that the voice spectrograph technique had attained the
“general acceptance” required by Frye and concluded that similar
evidence was admissible in a case involving telephoned bomb
threats.32 The court's decision also relied on the state court cases
which have allowed spectrographic evidence to be admitted, and on
the wide discretion of the trial judge to admit evidence which is
relevant to the case. Also important to the court's conclusion on
admissibility were the precautions taken to guard against the pre-
judicial effects of scientific evidence; the ability of the defense to
attack the evidence on cross-examination, the existence of other
significant evidence and the use of carefully worded jury instruc-
tions.®?

The state appellate courts which have considered the admissibil-
ity of voice spectrograph identification evidence in criminal proceed-
ings after the Minnesota decision in State ex rel Trimble v. Hedman
are those of New Jersey, Florida, Massachusetts and California. In
State v, Andretta,5* the New Jersey Supreme Court was again con-
fronted with the problem of whether to order the defendants to
submit voice exemplars pursuant to the unique procedure in that
state requiring establishment of “general scientific acceptance of
the voiceprint method” 33 before obtaining a defendant’s voice
exemplar. Without deciding whether the voice spectrograph tech-
nique satisfied the Frye standard, the court ordered voice exemp-
lars from the defendants and directed the trial court to hold another
hearing on that issue only if it were made necessary by positive
voice spectrograph comparisons.

In Andretta the court discussed the evolution of the spectrograph
process since the Cory case and concluded without commitment
that:

Certainly the voiceprint method today has much more support for
its admissibility as evidence than at the time of Cary. TAJnd the
admission into eviderce of , .. identifications in Trzm}/e and
Roywond demonstrates grawing judicia! sceeptance. However, we
need not decide at this time whether results of voiceprint anai will
be routinely admissible at trial 5%
Two Florida cases illustrate use of the non-Frye standard of sci-

52 United States v. Balier, 519 F.2d 463 (4th Cir,), cert. denied, 423 U.S. 1019

510, ar 331

266 A Erl at 048
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entific reliability, at least for the purpose of corroborating ather
evidence and identification. In Worley v. State,57 the court re-
viewed the trial court’s admission of a voice spectrograph identifica-
tion labeling the defendant’s voice as that of an unknown caller mak-
ing false bomb threats over the telephone. This evidence corrobo-
rated aural voice identification, and the defendant’s fingerprint on,
and his presence near, the telephone booth from which one of the
calls was made. In explaining that the Florida standard of scientific
reliability had been properly followed by the court below, the appel-
late court deferred to the ". . .considerable discretion in the admit-
tance of novel or experimental evidence, if they feel certain stand-
ards of scientific reliability have been attained,” with which trial
courts in the state are imbued.5® However, it chose not to take a
stand on whether this evidence standing alone would be sufficient to
sustain a convietion.

We hold vuiceprints were
identification by other

tted to eorvovorate defendan

not being before us, we do not decide if voicepr
ed orly for corroboration, or. if voiceprint
identificazior, standing alone, woald be sufficient (o sustain the iden-
tification ard conviezion of the defendant.®®

While a coneurring opinion in Worley argued for the admissibility
of voice spectrograph evidence even without independent factual
corroboration, a dissent considered such evidence a dangerous and
unsafe mode of proof in any eriminal trial.®" In any event, appro
mately two months after Worley, another Florida court held in A7ea
v. State,®! an extortion case, that voice spectrograph identification
evidence was properly admitted by the trial court to corroborate
aural identification and other facts. That decision expressly followed
Worley and represents the current state of the law in Florida on the
admissibility of voice spectrograph evidence in criminal proceed-
ings.

Two recent Massachusetts decizstans hold voice spectrograph iden-
tification evidence is admissible for corroborating other identifica-

5T 268 So. 24 613 (Fla, App. 1972)
98 14, at 614,

% 7. at 814 (cltation omitted)
07 a 615

1265 So. 2d 96 Fla. App. 1972)
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tion evidence under the Frye v. United States standard of general
scientific acceptance. The first and truly dispositive case is Com-
monwealth v. Lykus,®? a kidnapping-murder-extortion situation
where six aural voice identifications and other independent evidence
were corroborated at trial by the examiner’s positive voice spec-
trograph comparison between the defendant’s voice and the voice
making the taped extortion calls. That testimony was preceded by a
voir dire hearing on the admissibility of the voice spectrograph
technique. Two experts testified, one for, the other against the re-
liability of that technique.®®
In approving the trial court's admission of a voice spectrograph
comparison, the court discussed the history of voiceprint identifica-
tion from its inception through the most recent periodicals critical of
the technique. While approving the Frye standard of general scien-
tific acceptability, the court pointed out that the standard applies
only to those expected to be familiar with the scientific process in-
volved, and that with the voice spectrograph identification process
there was such general scientific acceptance among the experts in
that field.
Limiced in number though the experts may be, the requivement of
the Frye rule of general acceptability is satisfled, in our opinion, if
the principle is generally accepred by those who would be expected to
be familiar with itz use.

Examination of (1) the evidence as to admissibility presented before
the judge, (2) ;udicial opinions from other jurisdictions, and (3) rel-
evant scientific writings provides convincing proof to justify admis-
sion of the evidence. The considerable reliability proved by the [spec-
trography] experiment, the greatly added reiiability induced by the
application of further skills by the experienced examiner working
under forensic conditions, and the totality of the evidence received at
the voir dire hearing which tended to minimize the importance and
weight of adverse or skeptical writings all serve to support a conciu-
sion of general acceptability as required. . .54

Anocther problem confronting the Massachusetts eourt in Lykus
was its recent decision rejecting the admissibility of polygraph evi-
dence in criminal proceedings,®> the suggestion being that the sub-
Jjeetive decisions of the voiceprint examiner make that process more

Advy. Sh. 719, 327 N.E.2d 671 (1975).
327 N.E.2d at 674

__, 327 N.E.2d at 677, 678

o5 Commonvweslth v. A Juvenile (No. 1), 74 Mass. Adv. Sh. 807, 313 N.E. 24 120
(1974).
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closely resemble polygraphy than fingerprint and handwriting anal-

vsis. In response, the court noted the voice spectrogram examiner

merely compares voices while the polygraph examiner determines
credibility and truth in testimony.

Mozt imporiant is the breadth of the inference urged from the veard-

ing of the respective machines, Relying in part on voice characte

tice demonstrated and measy the spectragraph.

there seeks to do no more th re voices. In contras

measurements reflected by the palygraph, the examiner ther. extrapo-

lates to arrive at a judgment of something wot divectly measured by

the machire is, the credibility of the person sxamined. In so

1 s purported ability to discern

case, a force which intrades

tiona of determining eredibility

truth in testimol
far into the ju
of witne:
that consideratior. does not lead us to exclude the voiee identifi
here nor to impose so restrictive a siandard of admissib:
as we appiied o poiygraphic evidence. . . 5

For the reasons we have cited,
Tion

The court did, however, suggest caution in the use of the voice spec-
trograph identification techmque alone to determine identification
or an inference of guilt.®?

The Lykus decision was followed rather summarily by Couinoi-
wealth v. Vitello,®® a gambling laws violation case in which the spec-
trogram examiner gave his opinion that the voices of the six defend-
ants were the voices of certain unknown individuals whose voices
had been recorded.®® Again the Frye general scientific acceptability
standard was deemed satisfied by the testimony of an expert and
the examiner. Voice spectrograph identification process for cor-
roborative purposes was allowed.

In State v. Olderman,™ the Ohio Court of Appeals considered
whether a trial court’s order that a defendant provide voice exemp-
lars violated his constitutional rights. After holding that the order
was valid, the court alluded to the Lykus decision and noted that “if
properly qualified and shown to be reliable,” the voice spectrograph

N.E.2d at 874, 875

e s ssion of expe

= sther thar, that u!\we\u)tepvv of where, bat fur the vaiceprir
fFcient evidence o warsary sny inferenve of the deferilant's gl A, <0

5 evidenie the Jury mav give it said

F_ 24 819 12975

%0 44 Ohio App ”d 130 a6 ‘E 24 442 (1975)
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evidence derived from the exemplars would be “admissible [at trial]
for identification purposes only.” 7

"t However, the court cautioned
that the admission of recorded voice exemplars offered in the form
of scientific spectrographic analysis must be corroborated by expert
witnesses in order to meet the Frye standard.

More recently, in Reed v. State ™ the Court of Special Appeals of
Maryland used the Frye test to “hold that spectrographic analysis
evidence, under proper safeguards, is admissible in Maryland.” 7*
The court added that “spectrograms have now, in the words of
ained general acceptance in the particular field in which
74 The Maryland court did, however, indicate that the
trial judge should provide the jury with carefully worded instruc-
tions. The purpose of these instructions would be to ensure that the
jury would not give undue weight to voice spectrographs because of
their relative newness in the evidentiary area and that the jury
would remember its obligation to accept or reject the expert’s opin-
ion and assign it to whatever weight it believes to be merited.

The California courts have had several occasions to consider the
admissibility of the voice spectrograph identification process since
the 1968 People v. King ™ decision rejecting admissibility, The first
was Hodo v. Superior Court,” which denied a writ to prohibit the
admissibility and use of voice spectrograph evidence to establish
probable cause at a preliminary hearing. The evidence specifically
contested was the expert testimony on the reliability and general
selentific acceptance of the voice spectrograph identification tech-
nique and the opinion by a spectrogram examiner that the known
voice of a juror and the recorded voice of the person calling a party
litigant in a condemnation trial were that of the same person. The
court identified the sole issue in the case as *. . .the admissibility of
voice identification by the use of spectrographic recordings known
as volceprints,” 77 It explained how the passage of time since King
had changed the reliability and scientific acceptance of the voice
spectrograph identification process:

Durirg the ensuing four ye entific research in this field has
continued and the technique has received recognition in other juris-

TUrd, at 189, 336 N.E.2d at 448,
3235 Md. App. 472, 372 A.2d 293 (1977).
7974, a: 488, 372 A.2d at 251
at 483, 872 A.2d at
6 Cal. App. 2d 437.
29-30 supra
6 3 Cal. App. 3d 778, 166 Cal. Rptr. 547 (1873).
7 Id. at 781, 196 Cal. Rptr. at 548,

Cal Rptr, 478 (196%). Se¢ text accompanying notes
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that the voice-
aired sufficient
eviderce ihe

dictiors. Now, the vecord before this court indie
print idenzificas {fica
acceptance in the scientific com
opinien of &n expert voicepr:

Based upon the record before the court in Aing, we would nave o

i b the rezul: reached in th However,

since King and further v

related by [the expert witness] persuades us that
to accept this type of evidence in courts.™

The court applied the Fiye scientific standard of general accept-
ance and held that the voice spectrograph identification technique is
generally accepted by those experts in the fietd who are familiar
with that technique

_TSlince King. voiceprin: identification has veceived general ac-
ceptance by 1Ecogmzed e\perb n the ’m'rl \\‘m wauld be expected o

scientific acceptance "nd )Ellahllll} neces,
into evidence. An impre:
Therefore, we nold. based on the recor
v in receiving into evidence the te

Delaw, §
timony of [the

examiner

Another California court was called upon in People v. Law * to
review the admissibility of voice spectrograph evidence during a
trial involving the use of a disguised voice to make threatening tele-
phone calls, The court was troubled by what it considered the lack
of general acceptance of the voice spectrograph technique in the sci-
entific community. But it found it unnecessary to rule on the effi-
cacy of the process as a whole. The court found. and the experts
reluctantly agreed, that whatever the validity of spectrography, it
had not been proven in the area of mimicked or dizguised voice
Accordingly, it reversed that portion of the conviction predicated on

& 1d. & 783, 786, 106 Cal Rptr. at
I at 790-81, 196 Cal. Rpir. at 553
tempt to intruduce voice specirograph &

Californiz trial court in People v C}\apler. 13 Cr L Rptx'

ortly after the Hodo decision, a
iderce in a criminal proceeding was »
2479 (Merir

. reproduction of
st

: pgech “peerr
v 1<lenufuatl(m ab)

a woeful presen-

P ¥
Lanor of the rtific evidence by the voleeprint experts in particular

I
3040 Cal. App. 3d 84, 114 Cal. Rpte. 708 (19741,
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the use of the voice spectrograph technique to identify the disguised
or mimicked voice of the defendant.

In People v. Kelly.® the court admitted spectrographic identifi-
cation evidence which was instrumental to the defendant’s convie-
tion for extortion. The intermediate appellate court noted that
Kelly involved no mimicry or disguise and distinguished the Law
decision on that basis. Tt then held that shether the technique has
attained general scientific community acceptance is a question of
fact which will be disturbed on appeal only if not based on substan-
tial evidence.®?

The California Supreme Court reversed the conviction, indicating
that the state's process of proving “scientific acceptance” was defi-
clent in at least three respects.®? First, the court stated that the use
of only one expert to show that the technique was generallv ac-
cepted was error: “something more than the bare opinion of one
man, however qualified, is required.” 8¢ The court suggested that
scientists opposed to the technique should have been called to give
their opinion. More specifically, the court was concerned with the
impartiality of a witness [Lt. Ernest Nash of the Michigan Police
Department] who had “built his career” on the validity of the tech-
nique, and the use of a technician to testify as both a technician and
a scientist. Because Lieutenant Nash was a technician rather than a
scientist, and presented testimony on the technical rather than the
scientific merits of the spectrograph technique, the state had failed
to show acceptance by those who are engaged in the scientific field.
The court held the error to have been significant and reversed the
convietion because the prosecution failed in its “burden of establish-
ing the reliability of voiceprint evidence.” 8 The decision did not
foreclose the introduction of voiceprint evidence, but merely limited
the admissibility of such evidence until there is demonstrated scien-
tific approval and support. This opinion places yet another gloss on
the question of whether voice spectrograph evidence, and indeed
any scientific evidence is admissible in court. To establish the “gen-

§149 Cal. App. 3d 214, 122 Cal. Rptr, 398 (1973).
52 7d. ar 219, 229, 122 Cal. Rptr. at 398, 399,
v, 17 Cal. 3d 24, 548 1240, 130 Cal. Rptr. 144 (1976)
8. 130 Cal. Rptr. at 15
129 Cal. Rptr. at 155. See also Commonwealth v.
277 (1977), where the Pennsylvania Supreme Court
stimony relating to identification by voice spectrography to be inadmissa-
ble. The court held that the technigue did not meet the Frye standard, and that
the “estimony of Licutenant Nash a.one was insufficient to permit the introduction
of the evidence.
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eral scientific acceptance™ of such material, not only must the rela-
tive merits and demerits of a proposed test be exposed by the party
seeking to introduce the evidence, but the expert may fail to sub-
stantiate the scientific acceptance of a test if he is too partial an
advocate or if he speaks merely as a technician and not as a scien-
tist.

These new tests place a considerably heavier burden on the state
when it attempts to have certain material admitted into evidence.
Whether the requirement that the state produce witnesses who op-
pose or guestion the technique is an appropriate burden in an adver-
sary system is one for other commentators to consider, but the
California court’s other requirements may be fertile grounds for
other counsel to investigate. For example, even where a test had
obtained the requisite scientific acceptance to produce admissible
evidence, the expert's status as a proponent of the system or his
status as a technician rather than a scientist may become grounds
upon which counsel may base his motion to exclude the testimony or
selentific evidence.®

Current case law generally allows the admission of spectrographic
voice identifications into evidence during the pretrial stages of crim-
inal proceedings. For example, such evidence may be the sole basis
for making the probable cause determination which will result in the
issuance of a search or an arrvest warrant or the determination that
certain material may be admitted into evidence during a preliminary
hearing. During the trial itself, however, the precedents lead to no
consistent rule. Three separate and distincet trends have emerged.

The first, which dates from the 1966 and 1967 decisions in the
military c: United States v. Wright, concentrates primarily on the
qualifications of the witness himself under applicable expert witness
rules rather than on the traditional “'general acceptance in the
[seientific] fleld" test first enunciated in Frye v, Uiited States. The
Wiight test admits the expert's conclusions and permits the fact
finder to determine the weight to be given to the testimony,

A second group of cases corsiders the voice spectrograph tech-
nique in light of the Frye standard which demands that a sciertific

B But see United Sta

Weary als .0
L

R. 450, 454 (A F.C.M.R. 1973}

el aectulize Ursiting it the perfarmarics
rabe
2. remphesis
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test have "'gained general aceeptance in the particular field to which
it belongs” before evidence derived from the test is admissible as
evidence in a criminal proceeding. An increasing number of state
supreme courts and federal district courts have held that the voice
spectrograph technique meets this test. In addition two federal cir-
cult courts of appeals have so held.

A third group of cases holds that voice spectrography has not yet
met the Frye standard. The first of these cases, a decision of the
Circuit Court of Appeals for the District of Columbia Circuit, was
based on that court's hesitancy to overrule a recently decided case
without en banc reconsideration of the issue. The other case, de-
cided by the Supreme Court of California, held that the state had
not proven that the test met the Frye standard because the tes-
timony of one particular witness was not sufficient to establish the
scientifie validity of the test, and because that one witness was not
properly qualified to give expert testimony concerning the scientific
merits of the test.

Despite these three formal distinetions between the cases, the
courts are more willing to admit voice spectrograph evidence when
it corroborates other circumstantial or direct evidence, than when it
forms the sole basis for identifving the alleged perpetrator of the
crime. The technique has repeatedly demonstrated a high degree of
reliability under controlled conditions, and is of great value in both
the investigation and prosecution of criminal offenses. This value is
being increasingly recognized by the courts' admission of spectro-
graphic related testimony into evidence, and is a trend that trial
attorneys should acquaint themselves with.
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