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MEDICAL MALPRACTICE CLAIMS 
A G A I N S T  THE ARMY* 

Colonel Frank U' K i d  * *  
I. INTRODUCTION 

Claims against rhe Goieinment  a m  an indicatoi o f r h e  qualiri of 
medical care This measure 11 a crude one.  bur I[ does represent 
the unsatisfied parienr, suffmenrh disturbed 10 go through the ef- 
fort m\ol,ed in actualh filing a c la im Thus, I[ goes b q o n d  the 
restire patient suffering ~n silence. or uriting letters IO the com- 
mander. OT seeking out rhe ornbudiman.z On the orher hand.  L[ 
also excludes rhe injured patient who assumes the m j u n  as a risk 
of the s s t e m ,  suffering silentl, or assuaged b\ good doctor-patient 
rapport. 

In 1973 a report published br the L' 5 Deparrmenr of Health. 
Education. and Welfare I H E W  shoaed that malpractice claims in 
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t n q u i n  during consultant staff i t s i t s  LO Arm) medical facilities in 
1974 The  purpose of the stud\ r a i  IO determine what problems 
had m i e n  at each medical rreaiment facilm and hou each com- 
mander \+as dealing w r h  current  cases e 

11. D E S I G N  OF S T U D Y  
T h e  cases pertaining to each command r ~ e r e  exrracted and given 

10 the  commander of each medical treatment facilir\ of rhe U S .  
Arm\ Health Senices  Canimand (HSC) prior to rhe consulrani's 
i i s i t . '  Anmers ro rhe follohing quemons r e r e  sought. ( I )  I s  the 
information in rhe extract correct? (2)  Is mom information on the 
cases a\ailable localhi ( 3 )  Are there other claims cases not on the 
I N ?  (4) I Y h a t  >+as the outcome of the claim: ( 5 )  \Vas correctiw BC- 
[ion forthcoming as a result of  the incident? During the con~u l i -  
ant's \m[, the cases were discussed with rhe mdmidual u h a m  the 
commander considered to he most kno*ledgeable r t r h  respect to 
each case and the consultant nar appiiied of the extent  to which 
the hospital command group w a s  kepr informed abour claims. The  
use of information filed with the Arm\ Claims S e r ~ i c e  uar inten- 
tionall> a\aided in the first !ear of the s tud)  because rhe main ef- 
fort was IO dircoier i l h a r  the local commander knew and did about 
Clalmi 

111. K N O I V L E D G E  OF M A L P R A C T I C E  CLAIMS A T  
L O C A L  M E D I C A L  F A C I L I T I E S  

All iubotdinare units of the HSC %ere contacted during 1974 
with the eiceprion of Vallm Forge General Hosplral u h c h  was m 
the process of cloimg. Inrelest in the subject of malpractice claims 
iar ied from e-rrensive 10 none.  although the increasing magnirude 
of rhe rnalpracrice claim problem was vel1 knoun IO all. 
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'4 .  

Because the claims had been hled b e w e e n  1968 and 1973, and 
some of rhe incidenrr anredared 1968, man, U ~ I E  had difficulri 
confirming h e  rxrracred case9 Clinical records on file in patient 
adminiwarion ~ e c i i o n ~  are  ierired ar I J+O iear\.l ' a n d  coniequenrl\ 
inam ot  rhr cases were o n f a r n ~ l i a ~  to local hospiral personnel. I n  
(hose inirnncea irhere records were mai lab le.  m lie re b a s  a high C O P  

ielation hemeen the clinm.1 rec 

CORRECT.VESS OF THE I.\~FOR.MATlO.Y I S  AFIP SERIES 

B ADDITlO.+~AL C.4SE DETAIL .41AIL(BLE LOCALL). 
I f  rhe c l in ica l  record a a s  aia i l rh le .  mnrideiable deta i l r  iriuld b r  

obramed. although frequenrlr rheie  i i as  nu siiggrsrion tn the * , I t -  

ten record of a n i  unroi$aid e ~ e n r  rhnr uould foreshadow the late1 
c l a m  ' I  The  ~ r a n a i e n t  nature  of rite profess  
hospirali mmmized rhe OCCBILOIIS 111 nhich a n  

C. OTHER C A S E S  K.YOtV.\ LOCALLY 
A t  those ins~al la tmni  a i r h  a Sraff Judge .Ad\ocare Claimr Off 

ere a long-rerm cii.iliari emploree was  preir 
ained iemrdr m e r  the j e a i i .  1 1  i l a i  n o ~  uncornm 
a1 cases added to the series These included a fen 

c l a i m s  rhar liad b e e n  rerr led loca l l i  r rh ich  >>ere beneath thr m m e -  
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tary threshold limitation and also included other major cases that 
had eluded the list. At those installations with transtent c l a m s  offi. 
CUE and wirh no retention of clinical records mer two years, it xas 
uncommon to gain additional cases 

D. OUTCOME OF T H E  CASES 
Because of the time-consuming nature of the claims process, 

interest m the caie  t i m e s .  particularly ai the medical indiriduals 
mrohed  mote away. Wxh fer erceptmnr, knowledge about the 
ourcome of Claims (or Imgaoon) was U ~ L U E U B I .  hlosr units attempted 
to obtam these a m h e r s  for rhe con~u l t sn t  b) telephoning the Arm, 
Claims Senice.  

E CORRECTIVE ACTI0.T T A K E 6  AS RESULT OF I S C I D E S T  
T h e  general lack of knoxledge about the claims filed reflects 11- 

self in the pauciry of cases ~n which any correctiw action v a s  msci- 
tuted Procedural manuals and  s tandard operat ing procedures 
%,ere occasion all^ changed to counter defects m the witem. In  an- 
swer to the question "Could the same incident occur tonight)" rhe 
response UPS often affirmatne S o  m c a n ~ e r  of disciplinary action 
were found,  and only one physician is knaun to ha \ e  had his 
opeiaring pr l r l~egei  cur~al~ed.13 

> *  hu thonr )  has been delegated ID the commander or the r i a f f p d g e  adioiare 01 
a m  command au rhonred  to  e~errsse gencral ro~r i - rna r i~a l  p m d # i r # o n  IO settle 
claim; up to 55,000 hrmm Reg Sa 2 i - 2 0 ,  Legal Se r~ i r e~-Cla i rn i  para 
4-15Wllinl (C5, 2 5  Yo\ 19i l )  Iheieinalter cited as AP. 27-201 For example. afier 
the birth af a brbr the rnorhei complained of a malodorous 'aginal dncha ige  fox 
sejeral da i s  Exammation niter that tlme re-ealed a mrgxal sponge had been lefr 
behind ~n t h e  ' a g m  after d e h c r i  .\ c l a m  far damage, ,+as settled lo call^ for 
51.000 Cf Dobbins 1 Gardner S i 7  S.SV2d 665 iTex Cn 40" 19641 In  char 
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F POLVT-OF-COSTACT FOR MALPRACTICE CASES 
The  mdi\idual designated as the knorledgeahle point-of-contact 

on medical malpracrice cases w a s  found in a number of different 
adminisrrati\e poritionr Some large medical centers ha \ e  their 
own rraff judge adiocare, more commonl) the posrjudge adrocate 
was the contact. A r  certain hospirals, rhe chief of the patienr admin- 
istration secrmn was the point-of-contacr, I\ hile in other horpiralr 11 
\ a s  the chief of professional S C ~ V I C C I .  the deputr commander  or 
rhe commander himself Although the sraff judge adiocate ~ I X P I I  
had some role m rhe claims mvestigarion process, he rareli % a s  
sufficientlr m\al\ed in hospital affairs LO s e n e  a role in rhe C O ~ T C C -  
t n e  action process desirable afrer a c l a m  surfaced 

G .  EXTE.VT TO WHICH HOSPITAL COM.LfA.VD 
I S  I,VFOR,MED ABOCT CLAl.\IS 

Claims do  no^ go through medical clianneli or  command chan-  
nels, bur rhrough legal channels Claims need not m e n  be filed ~n 
the localiu of rhe hospital canceined.l* Although bnfaimation 
could usually he found b, rhe local claims office if  a n  inqui i i  were 
Initiated. information about new cases "as infrequently communi- 
cated to the hospital command group. and a recurrent report on 
the progress of the case uar rare.'* 

IV, M E D I C A L  M A L P R A C T I C E  C A S E S  BY 
S P E C I A L T Y  A R E A S  

Di\idmg the cases among various caregone8 re ienl i  that a major. 
I t )  of claims originated ~n the surgical fields.'8 hut no caregori 

h i  the porr 
nanrhlr edu- 

6 
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immune." 
While the monetan aspects of claims are  often disparaged. I t  

cannot be denied that the COS[ EO rhe federal fisc i s  considerable 
E\en rhough initial claim amounts are  often inflared to a11011 lee- 
wa) for compromise, final claim settlements may also o i e n a l u e  the 
c l a m  inasmuch as they reflect the perceiied extent of goiernment  
exposure A major component of this e iporure i s  the chance that 
the case might T C S U I ~  in a berdicr against the Goiernment  I f  it v e n t  
10 Imgatmn. Man\ orher factors, such a i  nona\ailabhry of defense 
~,itnesses or uncertainti of the l aw  concerning (he parttcular suh- 
ject. also influence the decision to settle a claim 

.4 SURGICAL TREATMEST I s  

A s  diagnostic and technical procedures ha \e  imprwed .  so also 
ha\e  patient expectations Increased. A poor result still occurs OCCP- 
rionall). and if rhe patient x a i  not ruffmenth informed about the 
operation and its probable results, a disappointed parienr may he 
prone to file a claim against rhe Gmernmenr Failures of the medi- 
cal system, whether results of mad%errent forgetfulness or o\er- 
reaching self-confidence. ha \ e  produced harm for patients and 
ha te  led to  cases \fan) of rhe problems related ID surgical treat- 

7 
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menti  cross iob-specialt) l i nes  and uill be noted uirhour particular 
regard to the ripe of  operation 

I .  Fncluir to Dmgnosr 
DelaFed diagnosis of illness i i a i  p a r r ~ u l a r l j  pretalent among rhe 

claims mvol>ing orrhopedic I s  and gastrointestinal surger! Al- 
though a n  alleged failure of diagnosis of a patienr'r illness I S  a 
ground for a proferrianal Iiabilit% claim, the failure IO correc~l i  
diagnose doer not in and of itself constitute negligence The legal 
g ra i amen  of a n i  claim 1) not that a diagnosis is Incorrect, but  
ra ther  thar reasonable skill and care were not applied to rhe par- 
t x u l d r  patient's s i i ~ a t m n  s] In  the orthopedic sub-specialiri. the 
failure to promprh diagnose spine factures or  herniated disks pro- 
roked seieral claims. and almost h a l f  rhe cases iniolring gaitroin- 
Lestinal wrger)  alleged delais in diagnosis Foirunareli rhe medical 
facilirier involved ofren iniriruted COTECIII.~ procedure, and rech- 
niques to preient  recurrences of the delai i  
In one case. a delab in diagnosing a ruptured ichi l ler '  rendon 

resulted in rhe nece i s~n  of correcttie iurger%. and the partent 
iubinirred a claim for SjO.000 which w a s  set t led  for S5,OOO. A s  a 
resuh of rhe Incidenr, the hospital created a pre-opeiariie confer- 
ence consisring of all the s ta f f  orrhopedic surgeons This group 
meets periodicall\ and r e \ i ea i  all pre-operati\e patients as *ell as 
all problem cases. 

8 
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Two cases i n id r ing  dependent children readd), suggest correc- 
ore procedures to avoid recurrences. One >oung  girl was seen at a 
hospital on Saturday and Sunday but obtained no significant diag. 
nosir. On Monday, doctors diagnosed the condition as appendicitis 
and r emowd a ruptured appendix The  child died. No weekend 
clinical records could be found although the laboratory file copy 
nored an &bated white blood cell count .  I n  this situation a 
$100,000 claim uas submit ted and war eientual ly  settled for 
$1,500. Corrective procedures which would upgrade the record- 
making or filing systems and impraw the weekend call procedures 
readilv suggest rhemselrer. 
In one case tn the eye-ear-nose and rhroat area, a three-year-old 

was examined for problems ui th  his wsion. Diagnosis r a s  rtrabii- 
mur (cross-eye) and an ophthalmologist raw rhe boy four  times be- 
fore the family was transferred to  Germany with advice to conrinue 
t reatment  A year  later, the bo) went blind in one eye and a 
craniopharyngioma in the pituitary region was dmcovered and re- 
moved In assessing the claim thar was made for S600,000, there 
was expert opinion that x . r q  studies of the head were indicared 
and could have revealed the tumor earlier 2 2  

2 .  Fatlure to Treat 
Unlike a failure IO diagnose, failure to treat LS a judgmental d e w  

s o n  which rarely leads to liability. Subrle fractures and congeniral 
deformities ha re  led 10 claims. Some cases are precipitared by 
another physician's proceeding with treatment which the original 
mditar) physician had previously declined KO use. Far example, a t  
the six-week checkup, a baby hay's foot problem was discmered, 
hut definitiw treatment was not considered to be indicared a t  that 
time. A cwilian doctor did t r e a ~  the mfant, hor,euer. utilizing a foot 
brace. A claim for  $65.00 to cover the cost of  the brace i ias rub- 
mitted and was paid. 

9 
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3 .Muhops in the Oprrniing Room 

rnjoimrd conrent 

Electtie surgical procedures require rhe patient's informed con- 
sent rhich can onli be obtained after full disclosure of  the likely 
results, including the more common adberie sequelae A thor- 
ough discussion of  these potentidlitiei, often neceiiarx to counter  
coo sanguine a preoperati ie proposal. ma, produce ironic legal 
conieqiiencei For example, if the particular occurrence IS ruf f ) -  
cientli unlikel) thar I [  need not be discussed tn obraining the pa- 
tienc'r informed consenr. i t  IS quite possible char the occurrence of 
such an  e i en t  mal  be attributed to negligence '' 

b.  Lnprr in operating room proceduze 
Certain errors  in the surgical process are  complereh pre ienrable 

and can rarelv be pit i fzed *hen the, occur One such categon of 

10 
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cases in \o l \es aperaring on the wrong limb or digit,*' and military 
medical practice IS not immune from such incidents. One patienr a t  
a militar) hospital dewloped a sesamoid bone in the flexor liga- 
menI of the grear roe on one foot which was causing irriratcve 
i ~ m p r o m i  Surgical remoial of the bone was recommended. I n  the 
hospital an  the night before surgers ,  the unimpaired foor -as 
"prepped" for the operation, but the patient made no complaint. 
The  next moinmg rhe patienr hspnotiied herself as the anesthesia 
means, so there was no pre-operatibe discussion w t h  the surgeon. 
The  operation uar performed on the wrong foot and when the 
mistake was discovered the next day, a second operation on  rhe 
cmrect foot uai  suggested and performed. Postoperatwe doctor- 
patienr relarianihip deteriorated and  a claim for $100,000 was 
t l e d .  The professional adbiror in rhis case, when asked to escimate 
the damage caused by the mirrake, postulated some limitation of 
locomotion, ralued at approximately the cost of a neu car in 1970. 
The  claim was serrled for $3,000. Corrective action ar the hospital 
included having x.ray films, labeled left and right, hanging in the 
operating room during surgery so that the rurgeon might confirm 
the location of rhe affected part. 

I# another case, this time involving neurosurgxal treatment, a 
patient obtained no relief after her m u a l  cenccal disk surgery 
Further x-rays indicated that the surgery had been performed at 
the C4-C5 level instead of a t  the planned C6-C7 lerel. T h e  claim 
for 5350,000 >,as settled for $55.000. Of pracrical importance ~n 
[his case w a s  the fact rhat a letter from the surgeon to the patlenr 
admitting the mistake handicapped the gmernmen t  attomev's 
negotiations far settlement. 

Other  obvious lapses in surgical techniques included several in- 
stances of surgical residue. In both gasrroinrestinal and thoracic 
operations a sponge has been left in the parienr, and in a gartrain- 
testinal operation B needle was left in tissues after hemorrhaidec- 
tom, 

c. Errors commztird by n ~ ~ i i t n n t i  
Associates a t  the performance of surgery ma) be responsible for 

some incidents, such as t he  circulating nurse who miscounts 
sponges. or the retractor holder u,ho leans on the chest or the anes. 

" L a m i  Cnired Starea, 225 F Supp 850 If D Y a  1964) There the iourr held 
that an operation upon the p a r i e n ~ ' ~  nght, r a the r  than left knee ranillluted sc. 
rionablenegligenceunder ,he  Pedera lTanCla imrl i land  noran"nirau1r"forrhc 
purposes of 28 L 5 C 6 2680lh) 

I1 
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thetirt who cnermedlcates In  one case a patient hai ing an appen- 
dectom) recei ted four  drugs in combination from the nurse- 
aneirhettir, \+hich accumulatwel) were exceisi\e and caused rhe pa- 
tient IO undergo cardiac arrest. Although the parienr w a s  T C E U S C I -  

tared within t%o  minutes, i reaimem in rhe recovery m o m  was 
marked by merhydration uith fluids, which caused increased b r a n  
pressure and subsequent C O ~ Y U I S ~ O ~ S .  A s  a result of these problems 
the indiiidual e%.entualli died m B nursing home. A claim on his 
behalf ~n the amount of $3,350,000 was sertled for $113,740. 

d. Fatlure ofmerhantinl devices during operations 
Manr specialized surgical techniques. particularly those involring 

cardiorascular rurger) are dependent on complex mechanical 
equipment. Fortunately most of these operati\e procedures are 
characrenzed br close medical attention and stringent awareness of 
hazards, bur the mechanical equipment mag fail or funcrion m -  
properl) During heart surger) on the mitral \dye ,  rhe eiecirical 
witem faded, stopping rhe hearr pump. The  pump U P S  quickly 
conierred ro manual  operation, but tn the process the tubes here 
rearranged incarrecrl) causing a back flox of blood which led IO 

the patienr's having a stroke resulting m right-side paralysis A 
claim against the manufacturer was instituted '' and cor re~twe ac- 
cion w a s  raken w r h  the installation of an emergency electrical iys- 
 em so that manual operation would not be necessary. 

E \ e n  the less sophisticated operating room rnachmer) can cause 
unroward incidenrr. I n  the reco\ery room after uncomplicated 
rurger) a nurse underuenr cardiac airesr. She W'PS resuscitared. bur 
rheie uas  permanent brain damage to such an extent that she no 
longer recognizes her children and must hate  aisirrance ro walk. 
In\ertigation suggested that an  ungrounded elecirical suction 
machine may haTe been at fault After this incident, which was set- 
rled br estabhrhmg a $225,000 trust fund to pay for  the patient's 
nursing home care l la  safety-grounded elect~ ica l  outlets were in- 
stalled to preienr any ~ e c u r r e n c e  

and m e r h  right bmdagmg alter ~ a r ~ o s e  m n  surg 
li \o claim x a t  f i led againit the Gmernm m e s r i g a r m  a i  che ~ n ~ n -  

den t  d t  ,he horplral disclosed a product lsab Informauon xas made 

i e n i e d  Concerlment of the incideni aould ha>e resulted ~n alreratmns to the 
machine xhxh r a u l d  h s \ e  derirorcd pmduit I l abh t )  eindence 

*I &frns t  lurid i n  s Barton bank pa,' the costs of her care Lpon her d e a t h .  the 

12 
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4 Poor TYIUlli ./le. i ienlmlni 

poor results afrer surgical treatment can and d o  occur. and de- 
Eplte rhe fact rhat guaranteed results are not assured with medical 
nencment, successful Claims are common. I n  the case of a 5 2 - p ~  
old iereran who had broken his h e r  right leg. surgical reduction 
uas not a suitable treatment because rhe mdnidual  w a i  a chronic 
alcoholic Zlonrurgical inanipularion of the fracture was accom- 
plirhed, bur healing *as slow and a j. malalignment de\eloped.  
Although the result wa5 considered functionally acceptable b, the 
staff and a ci\ilian consultant. a claim for $150,000 was made. m -  
mlli disapproied, and later retrled for $3,000 by rhe Deparrmenr 
of Jusoce .  Because the clinical record contained no indication of a 
pre-reduction or after-casting x - ~ a , ,  correcri\e action xar taken to 
make such  f i lms  rout ine in furure cases, and official readings bere 
iequired to deiecr incipienr malalignmenr.a* 

Anorhei  parential part-operatne problem i s  the posribilm of in- 
fection Because infection after a surgical procedure IS a recog. 
nired !irk of a n y  such rreatment, claims are r)picallr denied. For 
ekdmple. after a hip grafr operarion, infection supervened, requir- 
mg prolonged treatment 4 claim for 91,000,000 was denied be- 
cause the filing was more rhan  rwo sears after the rurgers When 
the c l a m  x a s  amended to charge inadequate antibiotic treatment 
of the infecrion, consideration of rhe action xas reinrtirured. ThIi  
incident illustraces the fact that If claimants can shift the allegation 
of negligence from the occurrence of the infection to ph\sman er- 
rors m the ma imen t  of the infection once tt  has occurred. another 
facer of malpracrice 1s mtoked 

A final caveat is  that post-operari\e care IS as importanr as rhe 
surgical procedure Itself. Where improper bandaging aftel a Xein- 
stripping operation impaired blood suppl! and led IO necrosis of 
tissues, additional surgerr %ai requrred. Despite chis surgery the 
patient iuffeied P permanent limp and asserted a claim against the 
Goiernrnenr for $500,000. A compromise settlement of $15,000 
termmared chis case. 

5 .  . " v f ~ s ~ e 1 / ~ 7 ~ 0 u ~  Surgrrnl Problems 
The E U ~ C I  retealed t x o  claims alleging unnecersar) rurgen and 
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one burn incident Mhich iepiesented memeaching of a medical 
f a r i l i r ) ' ~  capahi l i r i .  An 1 I-monrh baby girl was treated ~n a medium 
size lhorpm.l for scalding over one-quarter of her bod\ .  During rhe 
course of her rrearment she deieloped Pseudomonas infection at 
rh ich  poinr she uar transferred to the burn cenier a t  Brooke Arm, 
Medical Cenrer B i  rhar time gangrene had progressed to the ex-  
tent rhar ampuraiions of the righi arm and right fooi xere necer- 
bar\. I n  order to compensate for the specialized care which !>dl be 
required foi the rest of the child s life. a c l a m  initialli asserted for 
S1.000.000 war settled for $175 000. Correctire action at  the h a p i -  
t a l  no51 cal ls for referral of a patient IO a special center !<hen the 
p h i x i a n  lacks appropriate expertise or  the faciliti has madequare 
equpmenr  

B .  OBSTETRICS , 4 5 0  GYSECOLOGY 
The  dependent wife popularion and die incieaiing number of 

actire-dur) nomen enrirled to care tn Arm, medical faciliriei gen- 
erate a heai ,  grnecologic patient load. Tradirional surgical proce- 
dures  are no* linked uirh an extensne contraception practice and 
not unnatural l i  a large number uf cldims arise m this ares 3 1  A s  
airh the ocher surgical clariificattonr. failure LO diagnose ,,as al- 
leged in a high percentage of the claimi tn this field One such  
incidenr inbolied B hospital's failure IO giie  a pregnanci rest. n h e n  
despite its ndierrirement of the read) aiailahiliri of these tests,  I t  
ruined a u a i  a )uung aife because she % a i  raking hirrh control 
pills. B e c a u e  her  soldier-husband did nor realize hir ~ i f e  was 
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pregnant, he did not re-enliii, thereby losing his previous medical 
benefits The  xife  submitted a claim for 51,000 xhich xai settled 
iocally for $700 

Several claims have been submitted for instances inwlwng con- 
traception, with inciauienne detices 32 insrigating smen claims and 
birth control pills three claims One woman who had requested an  
IUD for contraceptiie purposes had it implaced twelve days after 
the start of  her  last menstrual period. Six weeks later, rurgrr i  for  
an ectopic pregnancy was necessary Her claim for $i; ,489 irar 
submitred, later modified to  $2.000. and  subsequently disap. 
proved. Because there M P E  a high probabi lq  that the uoman U P S  

pregnanr a t  the time of the insertion of the IUD, the hospital 
changed its policy to prerent  any recurrence of  such a wuai ion.  
Under  current policy. IUD's are now inserted onli a t  the time af 
the menstrual period, thereb) gi\ing P high degree of assurance 
chat rhe uomen IS not pregnant a t  the lime. 

Birth control p~l ls  also have led to ~ o m p l i c a t m n s . ~ ~  In one case, a 
iloman who %'as mer  thirt\.fire years of age was given a prescnp. 
tion for estrogen (Premarin) and progesterone (P ro~era )  for relief 
of  gynecological problems. The)  were warranted by the physician 
to "aiio preclude you from getring pregnant." When the woman 
became pregnanr her  claim for $1,000,000 xar settled for $2,500, 
as compensation far the indtrcreet war ran^),^^ not far the cost of 
raising an unwanred child 

In  [he obrterrici area, the nona\ailabtlitv of a physician ai the 
crucial moment has r e d r e d  ~n several claimi .\I1 SIX claims m\oli-  
m g  a failure to diagnose impending labor m o l r e d  women u h o  had 
come to the hospital but were sent home. In one case a uoman who 
was f i \e  months pregnant was examined in the emergent) roam b> 
a nurse-armstant .  T h e  fact thar the woman's  c c n i x  v a s  t w o  
centimeters dilated uar relaved to the obstetrician on call. He dtd 
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 no^ come I O  rhe hospital. b u r  a d w e d  h a c  rhe parienr he obsened  
She *as  released from the emerqenci room to her home !\here she 
ahorred Her  d a m  for S i 9  000 > > a s  serried for 67.500 The  m -  
denr prmoked the hospital IO adopr a s h o r t - h i m  a d m i i ~ m n  proce-  
du ie  to hold patients for obsenatmn and to pieclude them h o r n  
being sent home until af ter  the\ had a c ~ u a l l i  been seen hs a n  
obsretrician 

I n  another case a primigrarid \+oman i i a i  admirted io the hospi- 
tal uhen she iras tn labor During the change cn nursing shifts, the 
n o m a n  delnered spontaneous bed .As a consequence uf  the 
unassisted birch. a loop ot urn I cold i i rapped around the in- 
fanr.5 neck and the child died The absence of a m  iecorded nuts-  
mg ~ O W S  from 0400 10 0800 1x1 part caused the Goiernmenr 10 

i e i t l e  a $1,330,000 claim for S43.000 
In a n o t h e r  case a feral monitoi a p p a r a r u i  u a s  connecred to 

gauge the progieii of a iiomaii's lahoi Discrepancies ber!\een n 
reridenr's and a staff phbiman' i  interpretation of the fecal n i o n i ~ o t  
readings raised querrmns of s-hether a n  emergenci Caesarean sec- 
tion should hare  been performed After ,?\era1 houri ~n which n o  
wririen ohrer iar ims of a n i  sort appeared on the chart. a Caesarean 
S ~ C I ~ O D  vas f i n a h  performed, hut th i s  w a s  three hours after thc  
intern had nared a condirion ("lare deceleration') Mhich. i f  correct. 
would hate irrongli indicared rhe necemti  for emergenci iurger i  
During this process the child did not hrearhe for a period of nine 
mmuies and uhen  the doctor5 *ere successful m r e w i n g  die child 
they found rhar rhere $ b a s  quadriplegia and mental retardation A 
claim *as filed for  $2,500,000 alleging the failure 10 perform the 
Caeraiean W C U O ~  in a timely manner .Afrer administratire settle- 
ment of the claim for S l i O . O O O ,  rhe fetal monitor raper w e i e  no 
longer discarded. bur here i a i ed  so rhar  questionable tracings 
might be re\ ieued 

,Another case miol\ ing the failure IO adequateli consult iniol>ed 
a difference of a p m a n  herween rhe radiologist and the obstetrics 
resident m e r  the question of ahe the r  a \aginal delireri *as fear,- 
ble Afrer x-ray peliimetr) had been performed the obstetrics staff 
resident who had the responiibiliri of re \ ieumg pehimetr, was not 
consulred I n  a \ a g m a l  deh \e r i  complicated br breech presenra- 
cion, Piper forceps were needed for del i ier)  of the baby r h o  
heighed nine pounds, three ounces T h e  child manifested c o n i d  
erable motor a b h  damage arrribured LO the anoxia areaciared 
r i r h  umbilical cord pressure in a difficult breech deh\ery. In de- 
termining the i d i d i n  of a claim uhich alleged failure to perform 
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an  indicared Caeaarean SCCILOII ,  c ~ n i u l t a n ~ s  agreed that primi- 
cephalo-peliic disproportion. a large habi ,  and breech 

on added up to indications for a Caesarean section Ser- 

the cost of speech therap, ,  phvircal and oral training, special edu- 
cation a n d  iocatmnal rraining 

Another m e  of subsrantial liahht, resulted f iom the failure of 
rraff p h > i m a n r  IO consult a i t h  one anorher .X diabetic mother had 
been told that i f  she had not deli\ered by 40 !leeks. a Caesarean 
section i iould be done When she arr i ied in lahar, the rnedm.1 offi- 
cer of rhe dar did not r e i l ea  rhe record, and did nor call m the 
obiteriician. The  nexc d a ) .  after another obstetrician had deferred 
the programmed Caesarean section for four houri. a hrain dam- 
aged child w a r  delirered A fu r the r  complicarion 111 rhe case tias 
the fac t  that rhe pediarrician missed Finding a subdural hematoma 
m the haby After  the case uas settled for $460,000 ($350,000 in 
I I U S I )  an ImproLed call syrrem u a i  initiated at the hospital. 

Other  cases ~n this caregory imohe  maternal birth ~ n j u r \ . ~ ~  Fts- 
tula 01 rerained p l n i e n ~ a  1s not an unexpected compkarmn bur 
e ~ e n r s  leading to h\iteiectorni 0 1  wtdeipread infection are nor an- 
t ic ipated.  I n  one of the mole  inreresung C ~ E C I ,  an  expectant 
mother allegedh fell f rom the rable on r h i r h  she \+as placed du r -  
mg deliiery. This alleged fall reiulted ~n brain damage LO the ~ n -  
fant  and in ternal  damage IO the mother The  claim ar inng from 
this incident was ietrled in 1959. but ten ,ears later. the claimant 
initiated litigation on the incident again. miokmg a conspiracy 
theor, T h e  nex allegations included P charge rhata  1967 h)rterec- 
romy *as  performed to hide the I ~ J U I E S  iusrained ~n rhe 1957 fall. 
The ne- allegariani s e r e  not rupporred and rhe Umred States >,on 
a Tcrdict m 11s favor, the 1959 settlement remainmg miact as res 
judicara on all I E S U C I . ~ ~  

The  final cases considered under  rhir demon deal ni th  problems 
x r h  the hahv. In  the prenatal period, there *'ere inirancei of fetal 

tlemeni of 5650,000 ($500 000 tn i m t )  % a i  made ~n order to c o w  
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death caused br the amniocentesis needle and meprobamate toxici. 
1 )  I n  [he perinaral period. there xere forceps injuries and other 
nonspecific instances of births of dead or brain damaged infanrs 
Other  cases habe involbed i n p q  co the bab\ during the incision 
into the u t e r u s  du r ing  Caesarean section 3 9  I n  rhe posr-natal 
period. problems are shared kith the neonatologirrr. Among [he 
si- post-natal c l a m s .  payments ha5e been made in all mstances- 
three cases of er\throblairosii, two cases of reirolen~al  Abroplasm 
and a circumcision xi thaut  consent. The  amount paid has parled 
from $500 for the unauthorized c ~ ~ ' c u m c ~ ~ ~ o n  to $1.600.000 far re- 
~rolenrai  fibroplasia in thins  

C. M E D I C A L  TRfATZ1E.YT 
This broad category encompasses nonsurgical treatment Twent, 

percenr of the cases fall mro this area, most fitting into a caregon 
of miscellaneous treatmenrs because the pirchiarric and c a r d m a s -  
c d a i  creatmen~ categories are necessarily n a r r o ~ '  

1 .  Sruropqchinlnc  Twnlmrnt 
Inreresrmgl), of the claims paid for cases arising in this ipecialtv 

area, m e r  one-half of the claims represenring w e r  three quarters 
of the dollar amount paid m\oh.ed cases in uhich the q ~ e i t i o n  of 
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Iiabtlit\ turned a i  much on  rhe administrative procedures  for 
superrising patients a i  on the medical decisions invol>ed. This 
situation may be common m chis area because intentional or P C C I -  

dental wdence to himself or others 1s a lwa\s  a problem for the 
patient undergoing ps)chiarric rrearmenr, I f  increasing freedom or 
e \ en  discharge is part of  the therapy.4' 

I n  one instance a retired military physician who xas hospitalized 
at a stare mental hospital because of alcoholism escaped and had an 
automobile accident. \Vhen he complained of chest pain, he war  
taken from the scene of the accident IO a nearbr Arm. hospital 
Despite the state mental hospital's requeir that the patient be re- 
rurned dlrecrl, to It upon discharge. no such arrangement war  
made.  Afrer  one month 's  hospiralination, the patient was dis- 
charged on his own and went IO a doxn taun  hotel where he com- 
mitted suicide with barbiturates and alcohol The  parienr's w t f e  
submirted P claim for S4S0,OOO alleging the Arm) hospital's failure 
co discharge her  husband ID the cusrody of the stare mental hospi- 
tal as the cause of dearh The claim was disapproved. but  a pretrial 
compromise of $5,000 offered bx rhe U S. Arrorney was accepted. 

The faacrs of anorher case combined an  allegedly premarure re- 
lease of a soldier hospitalized for prtchiatric purposes with the ret. 
rospectire questioning of release +' that generally follorr the com- 
mission of murder  by one recent]) released from psychiatric hor. 
pitaliration. In the one case arising in the Arm) senes,  the  soldier 
had  been hospiralmed by a mil i tary prychiatr isr  because of 
rhrearening behawar and child beating The  r i f e  and her brother- 
L O - I I U  h i rh  \+horn she *as temporarily residing) expected the 101- 
dier to remain hospitalized far B prolonged period. but instead he 
U B I  released m eleven days, and furrhermore &as granted leave to 
amend LO domestic problems. The next day.  h e  murde red  his 
brother.m-lar. Mounded his a i f e  in an attempt to kill her. and 
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then committed suicide. A claim for $1,000,000 *as  rubmirred bur 
bas considered frivolous. and thus not fornarded 10 the Armv 
Claims Senice Two separate trials hare  ensued, on the same set of 
circumstances, but with opposite reiults In Georgia. the w d o r  of 
the brother-in-law sued to reco\er  for the death of her  husband 
and receired P judgment  of 5300.000.'3 I n  Florida. the uidox of 
the soldier-ariahnt sued foi her  m p r )  and for her  husband's 
urongful death. bur no malpractice was found and the Go\ern-  
ment was nor held liable.i4 

The third r>pe of case suggesting better administratire control 
m e r  psvchtatrlc patients extends be\ond suicide preiention meas- 
urer and includes precautions to prebent the patient from injuring 
himself accidentall\ One individual who was admitted to a. hospital 
for alcoholism was disco\ered missing from his bed during the 
night A search par t i  could not find him. bur the next morning his 
bod\ xias found face doxn  in the mud at rhe barmm of a hole in a n  
area which xas being erca\ated for a nex hospital wing. His death 
v a s  attributed to aiphrxiarion and a claim for $250.000 was settled 
for $60,000, plus a $25,000 contriburion from the building con- 
[lactor who had failed to erect a fence around the hole 

2. Cnrdiooniivlnr Trrnlrnrnt '' 
Heart disease in > t i  classic farm ma, be easy IO diagnose. bur 

there a r e  \arianti char h a i e  a slow build-up or  eccentric location IO 

pain % \ e n  of the nine cases in rhii caregon iniol ie  mgocaidial 
infarction dearhi xhere the patient had been ebaluated by a p h v w  
clan seieral h o u r i  ro two d a \ i  before death 

I n  one case. rhe medical faciliri ma) ha\e erroneouih relied on 
records p repa red  ourside the hospital A 52-bear-old retired 
lieutenant wrh a hirrorv of a heart artack three years earlier re- 
ported IO the emergent> room mrh  a n  eptrode of chest pain On 
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examna tmn ,  he w a s  found to be m no distress. and the EKG rhar 
a i  read ar normal  He !+ai boarded oiernight .  
n route 10 his home A claim for $150,000 was 

filed and !>as rerrled for $30,000 Horpiral p o k v  was changed to 
require rhar a ne% EKG he made in such  cases and that rhe phis)-  
clan not r e l i  on an  EKG brought h \  a patient. 

I n  anorher case, a rerired i e r v ~ e m a n  had been seen ~n the emer-  
genci loom because of iromach pain IWO days before his death. 
There bas no arm pain. his blood preirure uar normal, and his 
ourpatiem records conrained no pertinent enrries. 10 he aas sent 
home The man suffered a massiie miocardia1 mfal-caon (proved 
Ia1ei at autopoi i )  and his *Ife telephoned rhe emergenq  room 
and talked for ten minurei htrhout gi51ng her name or addieis  
She called back a f e v  minutes l a t e r  and proi ided the address. 
hoxewr ,  her husband ira5 dead when the ambulance arrived Her 
claim far $150,000 proioked a setilernent offer of $30,000 which 
vas declined. When rhe case uen t  IO tiial on the allegarions of fail- 
ure to diagnose the heart attack in rhe emergencb room and slou 
ambulance response. the ph,ricmn )<ai not considered negligent 
and the United Stares u o n  rhe j u d s  terdict u T h e  hospital tn- 
ra l \ed now records all emergenci ca l l i  far follow-up on mforma- 
tmn and riming. 

3. Other . M r d d  Treotrnmi '' 
Pedinnic cases predominarc m this category of miscellaneous 

medical tieatmeni, with dela\i in diagnosis, delays m admmmn.  
and poisoning treatment failures comprising the rnajoritv. Among 
rhe adul t  group of patents .  mfectmni account for seien cases. 
ahich ma\ be used to illusrrare methods far  prmenring the spread 
of hospital infecriona and subsequent c la ims 

For instance. a woman patient who debeloped a staph wound I"- 
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alleged rampanc in fecr ion pieiei 
for  $25.000 The hospital m i o l ~ e  
*hose role *a ,  tu monitor and p~ 
At the time of the mcidenr. her 
,tattered sraph infrcriom ~n the 
'lalm. 

A c la im for 5500,000 >cas gencrared u h e n  a ie[ernn deieloped 
rhe infection melioidosis 111 rhe lung after he had been examined 
with a Bberoptic bronchoscope The lung had to he \ u i g i c a l l i  ne- 
mmed  lniesrigation indicated that gas s te~i l iza i ion  used >,irh ( h e  
fiberoptic bronchoscope !*as iioi cnmplere 50 ~ a e  of the mrrrumenr 
zas iuirailed." 

Other  rechniquea haTe long had complicariona rrrociared nith 
their use. the mast IIOIOTIOU> of which i l a i  rrieprom\cm umtouc-  
11,. h o n e \ e i .  theie  are no Instance, of rhrs particular occurrence 1x1 
rhis sene( .  Insread. rheie  are I U O  cases 01 IUH mxiciti !\hich \cas 
JUS' recognized in 1973 In one iuf these cases a %tomdii * a i  
created n i r h  I S H  tor d lung denritr After f i te  month,. tier tiear- 
ment ieeialuated and continued. bur t h i e e  months lare! she 
deieioped acute heparitis and died The  autopi\ report gale  acute  
hepariris secondat\ LO I S H  therap, as rhe cause  of death. The  
claim for  $1,300 000 % a i  serried tor  S120.000 This  case  em-  
phasizes the need for doctors L O  be parricularl i m a r e  of ne*l\ dis-  
coiered side effects of iarious drugs and treatment, 

D RADIOLOGICAL TREATME-YT 
I n \ a r i r e  I ~ S C U I P I  studies ha>e ad\anced diagnoii, coniiderabli. 
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but there are occasional complications, with several examples ap- 
pearing m rhe 

I n  one case mrolrmg a study of the urinary bladder where a 
urethral cystogram was done.  the radiologist directed that more 
contrast fluid be added from the liter bottle which VPE being used. 
W h e n  850 ml had been given, the bladder was ruptured A claim 
for  $250,000 %,as settled for $5,500 and after this incident. the 
radiologist established a standard operating procedure designed to 
pre\enr recurrence of such an episode. T h e  safeguards -ere  to 
stop the inflow if the patient expresser discomfort. or when the 
bubbler in the bottle cease. to take a film at [he 400 ml stage to 
e>aluate degree of fill; and to use onli 500 ml bottles. 

Radiation therapy requires programmed calculaiions for dose- 
time relationships in order to obrain maximum therapeutic benefit 
with minimal damage to tissues In one case B parient did not roler- 
ate abdominal bath irradiation well, LO treatment was shifted to the 
moving strip technique. T h e  dose that was delirered was 4000 rads 
in 12 days, which exceeded the established tolerance for this type 
of treatment b) 50 percent T h e  patlenr dled. A claim for $250,000 
was filed locally, but misplaced m a d r a r e r  and  never acred upon 
Litigation was initiated and an award of $100,000 - 'ai  made 

E. PATHOLOGY '' 
Laboratory medicine encompasses both anatomic pathology and 

clinical pathology f a r  the purposes of this study, and also extends 
to ward procedures related IO lab tests. Transfusion r i m m u m o n  
of disease (heparitis and malaria ~n this series) LI a recognized 
hazard, one which IS recei~ing considerable attention m the de- 
telopment of ne%' ICSIE. Unforrunatel\. none of these tests LS sufii- 

I" 01 the 15 claims alle ing malpractice nh i ih  in iol ,cd rhe parholap sperialci 
nine haie been paid far b 0 . 4 0 0  and SIX hare been denied Four orhcr pathalog. 
rclarcd c u e $  h a i e  bcen considered under  the G ine ro log i  and Obstetrics 
categornes 
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i ient l \  precise IO permit wairantmg the blood as Infection-free. A 
claim for $150.000 * a i  filed airer a man \ \ ho  had receired 13 units 
of blood. includirig rhree borroued from a n  Arm, hospital. de- 
ieloped s e r u m  hepatitis and died After thia claim *as  diiap-  
p rmed .  UII  > \as  then filed against a l l  the p rwide r i  of the blood 
used. including the .Arm\ The  suit has been dismissed. 

Aurops\ aurhorizarmn documenri m i e r  most contingencies. bur 
iiio cases has t  resulted ~n claiiiis which  ha i e  been paid One case 
mbol ied a u t i a g e  ar d i scmen  of the preseriarion of a bab) in a 
bottle in die laboratmi i $ l O , O O O  c lam ierrled for  S1.000) T h e  
othei case miol \ed a h r h e r ' r  i e a ~ t i o n  to the extent  of the autops, 
a h i i h  had been performed on his neuborn child The  autopsy 
peimir had 110 limitations and a i  >+ab the cus[om. organs were le- 
rained for scud\ after rhe autopsi .  K h r n  the fathei sa% the baby a~ 
rhe funeial  home,  he \$as dirinaied a t  the absence of the interndl 
organs. particularlv the heart 5 3  A claim for $30,000 was serried foi 

Clinrcal p a t h o l o g  piesents a i a r i e d  picture. I n  addmon  to 
unique cases, improper atLention 10 lab T ~ S U ~ I I ,  entr) of hrong re- 
i d i s  on the lab 41p.  and delay m deliieri of reports habe all caused 
prohleina For mrtance. a lo-month old child U B E  admitted IO the 
horpiral beinuse of patch> infilriarion in the lung. admission lab 
work ~ a a  limired to o h i t e  blood count  Mich differential and a 
hemoglobin derermmation T h e  hemoglobin i a l u e  hias "3"- 
extremeli IOU The  child died and a n  auropri shaxed congestlie 
lieart f a i l u i e  due  to  iron deficiency anemia.  T h e  hemoglobin 
should ha\e  ruggested the diagnosis. bur *as not nored kiter  a 
claim for $100,000 i i a i  settled for $12,500, the labolatory initlared 
a plan for posting "panic i a lues"  k g ,  hemoglobin less rhan 5 )  
which aler t  rhe lab technicians 10 relephone possibly significanr re- 
sults to the at tending p h > r m a n i  

$5,000 
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F ALL OTHER T R E A T M E S T  
T h i s  section includes t i i o  a r e a s  s ingled o u t  fo r  special 

attention-emergent) room cases and ~acc ina tmns ,  plus a large 
group of mircellaneaus cases which include nonphysician rpecial- 
Llei 

1 .  Emrrganry Treriirnrnt 
This  iegmenr of the rrudy is  not as purified ai  other segments, 

because certain cases seen ~n rhe emergenci  roam are better 
categorized under  specialty areas preuoui l ,  considered. such ai  
failure IO diagnose impending labor under  Obrtetnci ,  the unad- 
mixed myocardial infarcrianr under  Cardioiarcular Tieatment,  
and the childhood poisoning under  Pediatrics.s5 In rhir section are 
other cases. 

Failure to admit generallv reprerents failure to diagnose T h e  
cases ~n this s e m i  m>al \ ed  a cerebral hemorrhage.  abrupt io  
placentae folloxing an  automobile accident, injuries sustained ~n 
automobile accidents, and appendicitis. I n  one appendicitis case, 
rhe patient reported 10 the emergency m o m  w t h  s)mptomi,  bur 
was rurned away br. an enlisted corpsman on du t r  hi thout  h a \ q  
seen a phtrician. When ihe parient returned IO rhe hospiral rhe 
next morning, surgery was performed,  acute appendicirir uar 
found,  and the patient died The  claim for $25@,@@0 was settled for 
$8,500. Correctire action *as taken to assure char all emergency 
patients get appropriate  medical attention. Hospital policy \<(as 

clarified by stating ".4H patients who present themselves for medi- 
cal care and u h a  are eligible for care at Armed Forcer Medical 
Facilities "1~11 be examined and evaluated by medical personnel and 
appropriate therap) prescribed on each visit ro this medical f a d  

Another substantial claim was filed over the failure to admit a 
young woman for poisoning after she had rral loxed 50 of her 
father's colchicme tablets (treatmenr for gout) because of problems 
with a recently dirrolred marrmge. Though asymptomatic, she was 
taken LO an Army hospital emergency room appro xi mat el^ sexen 
hourr afrer the ingestion. On rhe basis of rhe histor), she XBS given 
ipecac IO induce vomiting of the wallowed marerial and was then 

i ty 

25 



MILITARY LAW REVIEW [Vol. 75 

sent home ui th  ad\ ice  IO her parent char she should r e ~ u r n  If 
r)mptomr deieloped.  The next mammg,  after an  onset of nausea 
a n d  \omitmg she iras admitred 10 the hospital uhe re  she sub- 
sequenrl, debeloped bane marrox depression. internal bleeding. 
kidner failuie and pneumonia and died ten da5s after admission 
When a c la im for 6200,000 a a r  disapproved. a suit alleging eleien 
counts of  negligence irar filed Of the eleien charges, the court 
found negligence onli ~n rhe failure IO a d m r  rhe parient when she 
w a s  first seen, hut also found that such negligence bas not a con- 
tributing proximate cause of death. in that h j  the rime she a a s  fiisr 
seen a fa ta l  amount of rhe drug had already been absorbed. The  
loi,er COUTC'S  decision in f a io r  of the Gmernment  %+as upheld 011 

T h o  cases a r e  known InrolTing inappropriate  specialists ~n 
emergem, room situations In one mscance. a ps)chmrrist failed to 
weat  a sucking chert wound bs cosermg It. the patient dying in the  
ambulance The resulting claim F ~ S  settled for $25,000 In  another 
inrrance, a radiologist talked to a uoman  patient for an hour  re l ier -  
ing her chronic anweti .  hut neier treating rhe dog bire for which 
she had come to the emergency room The woman accepted $95 00 
I" satisfaction of her c l a m  

2.  Vnrcinntian Trenlmrni 
Immunizations ale a high i.oIume acci\in in the  Arm) becaure of 

the great numbers of mil i tan and dependent travelers. bur feu 
claims are recorded, and none due to complications of the immunt-  
idtion irielf The  four cases placed in rhi i  group are  all pregnant, 
relared. One pregnant woman w a s  given a smallpox iaccinarion 
prior co departure  for Europe. e ien  though pregnanc) war a con- 
rramdicarmn.5r The  other three cares Imolied rubella--a disease 
far which there now existi pre\ent i \e  immunization 

In one of the more significant claims arising in this area, a 
?,oman whore pregnancr wit w a s  reporred as positive war nor seen 
b5 a ph\rician. hut instead vas told 10 go to the milltar) hospital a1 
her next duty station The  memon  of the skin rash which had oc- 
curred in her  eadr pregnanq had dimmed b) the time she came 

appeal 8 8  
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under  obrterric care at the new station, and !+as not mentioned 
during the h l r ton  raking. A ruhella-sr.ndrome bah) was born A 
c l a m  x a i  made o n  rhe "wrongful life" basis,5fi alleging that had the 
mother been properl) studied at  the firir iraiion and informed of 
the significance of the earl, pregnant, rash (that there was a high 
ltkelihood of a deformed b a b ~ )  the pregnancy could ha ie  been in- 
terrupted T o  not I O  mfmm the mothei was conridered negligent. 
h claim for S3.000.000 war made and an administrative ietLlemenI 
of 5200.nn0 i ias otfered to the parents to compensate for their loss. 
hut not for  rhe child's "urongful life " T h e  offer was declined and 
at  litigation a compromise iectlement of Sl5.000 i i a i  made. 

3 Othei Tirnfrnentsu 

There are a number af cases which do not fir  the caregories pre- 
\ m u d )  mentioned. some representing discrete rpecialriei such as 
dentistry and pharmacy, some representing functional areas not 
restricted to one specialti, such as hospital falls or tissue-damaging 
injections. and orher cases a i th  iniufficienr information a\ailable 10 
caregorize them. 

Failure to diagnose hreasr cancer is  an  issue aiming directlv a t  
the clinical judgment  of phriicians T h e  conserratire approach of 
eialuaiing a lump in the breast by palpation, a i th  reexamination hi 
palpation at a h e r  [me is encountering the emphasis on earl, 
diagnosis employing mammographv and  e a r l y  surgical biopsy 
There ha \e  been fi\e cases of claims for failure IO diagnose breast 
cancer ~n a timeli manner. 

Dentiatr, t i  not immune to claims Three of the four claims tn- 
bolsed operatire procedures-tooth mors left afrer exrramon,  a 
drill hit left in rhe gum after remoial of  the malar. and a wallowed 
endodonric file T h e  fourth case related to teeth, although not 
necessarily to dentistry, m\olved reeth discoloration folloxking tet- 
racicline therap,. 

The pharmaceutical area, with its great porential for damage. has 
produced onl)  t h o  cares. homatropine prercriptioii made too 
strong b% misreading the decimal point. and  a disease arrrihuted to 
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the d rug  in a rexrmen prescriprmn. I n  (his latter care, a civilian 
ph \ rman  \+rote a preicriprion for conrracepriie pdls The  diipen- 
rar) did not stock that kind, IO an Army doctor rehrofe rhe pie. 
scription far B stocked brand. The patient dae loped  choleitatic 
hepatitis and filed a claim for $500,000. %'hen a mihian ph>riaan 
rexritei a prescription. he also rakes m e r  rhe treatmen[, and Iiabil- 
It\ ensues It IS betrer procedure to call the c ~ ~ i l i a n  physician and 
discuss substitution: the prercriprion modified by telephone is 
legal.8' 

V. ANALYSIS OF THE CASES 
Of the 339 cases in the eighr \ ea r  period under  rrudr, 59 percent 

had claim$ approied far the clsimsni, 36 pelcent %ere  no^ fa tora-  
bly considered, and 5 percent were sri l l  pending as of Noiember 
1976. It bears repeating that the pabmenr of some claims IS not 
necessarily related to the medico-legal merits of the case, but 
rather IS based an  the economic realiii of rmmg time and money 
for the Gcnernment when rhe effort and cost neceisan to defend 
against a claim outweigh the settlement price 

Of the claims disapprmed.  80 progressed IO I~ t iga rmn . '~  Of 
those, the plaintiff iron I" w\en cases. [he Government ~n 36, and 
compromise rerrlementr concluded 37 7-0 additional dis- 
approbed claims bere resolred through compensarion b\ congrei- 
smm1 pri\are bills 
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B) addmg the claims paid, the amounts awarded m court cases 
no" b\ the plaintiff, the  compromise settlements, and  the dis- 
bursements m congrerrional private bills. ii IS found chat 199 cases 
resulted tn payments of S10.313.532 If rhe 62 percent settlement 
aberage in favor of the claimants preraili m [he pending cases, it 
exrrapolarer mto a n  expenditure of mer Sl1.000.000 for the eight 

F A - s e i e n  of the 199 paid cases were closed for less than $5.000 
(29 percent) .  I n  addi t ion,  rhere  were tuehe  cases settled for  
$5,000 This means that 35 percent of the cases were settled for 
amounts within the monetary jurisdiction of the local xaff  judge 
adxocate 

The  dwriburmn of cases betreen rhe eight medical centers and 
the other medical activities s h o w  44 percent of  the cases ha>e oc- 
curred tn the medical centers, although tn 1974 the medical centers 
had the majont. of cases xtrh 56 percent 

"ears. 

VI.  RECOMMEKDATIOKS 
Claims against the Army for errant  medical care h a i r  Increased, 

generaring unrest among the providers of health ser\icei and f iscal 
concern on the parr of the Go\ernment  The  reason for this trend 
IS more likely P greater consc~ousne~s of a patienr's legal rights than 
an) de t e r io ra rm of the medical care. 

T h e  ~ Ia lms  arc a diierie group Thar man) are in the obrterric 
and pediatric groups reflects the papulation s e n e d  at risk, once 
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the amre-dutv senice members r h o  are nor proper  claimanis are 
deducted Os 

The rrend IS not goad The sophistic a d \ m  IO give good care ,  
keep good records and a b m d  improper remarks to patienrs IS not 
achieiing a reiersal of the mend There must be a fundamental  
change in the  wa)  malpractice claims are handled. To continue the 
parrire role of waiting for the ~ i i i l i an  arrorney to m i m e  the action 
forfeits the leadership role. a n  aggreiiiie interesr and effort bi the 
Army tn finding porenrial claimants and al le>ntmg for recompeni- 
ing) their diiiarirfaction ma) produce the desired effect. 
In addirton [o h e  recommendarioni m the HEK' Report on re- 

ducing malpractice claims. certain orher procedures should be 
u r d  

1. In  instances of claims or rhreati to tile a claim. or recognized 
culpable Incidents. the clinical records should be flagged and kept 
on site The! should not be sent to rhe Records Cenrer for srorage. 
although nome  of rhe retention should be forxarded.  

2 A single point of ionrair *ho i t i l l  monitor malpracricr claims 
or  potential claims, garher records and evidence. mark adrnmiitra- 
rire and legal milestones, and coordinate the malpractice pre\en-  
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n0n program should he Identified. Possible candidates are the har- 
pnal staff judge advocate, the patient administration se~t ion  direc- 
LOT, the chief of professional E ~ T Y I C C S ,  or the commander himself. 

3. The  medical unit commander should ha\e  posrrive and CUT- 
rent  information on  malpractice cases, u,ith a means to  be told 
abour cases at  the earliest moment. and a periodic update on the 
progress of the cases (at leait quarterly), m order to avoid emhar- 
rassment and in order  to enhance the qualit) of medical care. 

4. Carrectibe action should be promptly instituted in order to 
m p r o \ e  the situation that produced the c l a m  This corrective ac- 
tion ma\ be either procedural or disciplinary. Alterations should 
not be discouraged on the h a m  that they might compromise the 
legal defense of the case; if a change IS indicated professionally, it 
should he made. 

5 .  T h e  command group should closely examine daily reports, 
such as the chief nurse's report and the operating room schedule, 
in order  to  detect problems and to prevent overreaching. T h e  Cre- 
dentials Committee must approxe the scope of practice of each 
phyrcrian Initially, and must limit the privileges of any physician 
whose performance is not satisfactory. 

6 .  Confidence and mutual respect should he fostered among the 
medical staff. Grierancei among physicians and  the staff should be 
addressed. and not permitted 10 create a situation where patient 
care might suffer .  Instances of  therapeutic misadventure should 
nor be concealed from the commander, who should be available to 
provide support and adtice tn such situations. The commander 
should present his position clearly to all incoming physicians soon 
afrer their arrival. 

7 .  If a problem OCCUTE, obtain the opinion o f a  consultant, pref- 
erabl) civilian, and h a \ e  chat mdtwdual write a consultant note ~n 
the chart. 

8. Yonthlr  dissemination of synopses of the incidents generating 
claims and corrective action taken, if any, should be instituted by 
major commands Th i s  informarion, available f rom rhe Army 
Claims Sermce, would he a means of alerting medical commanders 
to potenrial malpractice situations 

9. Greater effort should be made to settle claims at the local 
le\el Despite rhe many preposterous mirial claimi, m e r  a third of 
the cases are suitable for settlements of $5,000 or leis, and thus 
xirhin the settlement capability of  the local r taff judge advocate. 

10 Informed consent notes should be ulritten in the clinical rec- 
ord by the attending physician, indicating thar such a phyrician- 
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patient discussion did take place, and outlining the risks delineated 
to the patient. T h e  hospital medical audit committee should habe 
the accamplirhmenr of such a discussion as one of Its crireria of 
good medical care, and the extent of risks LO be covered should be 
subjected to ~ e \ i e u  

I I An a tmme\  (either mil i tan of ciri l ian) a i  each medical center 
should be assigned the chief rask of moniroring vha t  is happening 
m the hospital from rhe claims point of i ie iv ,  identifiing potenrial 
malpractice problems, and rectifying rhem at rhe time [he\ occui 
Each medical center commander has the option of esrablishing 
such a claims officer B) exercising this option. the commander 
would gain legal expertise and would be ~n a better position LO 

searched recommendations on ~ l a i m i  of higher amounts  Spe-  
cialized rraining should be required of all such attorneys 

12 T h e  inedical center claims officer should be a member of 
significant hospiral commirteer (e g -Tissue Committee. 4udi t  
Committee) and should hear  the commander's morning report, at- 
rempt 10 detect that incident Ilkel\ to lead to future Iiabilit\ ,  and 
alert the commander and adbile him when a claim investigation 
should be underraken. This claims officer should be aiailable IO 

other medical actlitties tn the health ierxre region also 
13 Claim msesrigarmnr should be undertaken promptlr The  in- 

vesrigation report should be submitted to the alleged malpracticing 
ph \ rman  for comment The  hospital commandel should see the 
mrertigarion reporr and comment I f  no claim is  forthcoming. rhe 
m\ertigarmn reporr can  be filed If the parient has been harmed 
but  lacks knowledge of his legal rights, I[ I S  appropriate for the 
commander 10 suggest to the patient that he w i t  the claims officer 
for adiice and amstance. 

14 A malpractice advisor) board (with borh c i i i l i a n  and military 
consultants) should be established at the major command head- 
quarters IO meet on call LO a d \ m  a local commander and his claims 
officer on the merits of B parricular case. so that local setrlemcnt 
ma) be accomplished or  denied. with rhe aim of avoiding the ti- 
calating costs ~n time and money i n i d r e d  m forwarding a claim 
Guidelines xauld be needed to inform local offrciali of rhe eirenr  
of ad\ i re  a \ a h b l e  from different sources (major command head- 
quarters .  Arm) Claims Service, Health S e n i c e s  Region Coor- 
dinator, Armed Force$ Institute of Patholog)) 

15. Phj smans  on d u n  should be ieaisured about the a\ailabihti 
of goiernmenr laxrers and ~ e ~ o i i i c e s  111 the unlikek e\enr  of I t t i p .  
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tmn against an  individual for paat actmns. Milliar) physicians 
should no longer be concerned with the prospect of suits being m -  
riated againrr rhem personall\, and consequently there appears IO 

be no necessit, for them to purchase malpractice ~nsu rance . '~  
16. Emergenc) medicine IS developing l is  own standard of care 

T h e  prol ider  of such emergency medical care must have the re. 
quisite c l in i~a l  aptitude and skills, and should be so certified bv the 
Credentials Committee ai  quahfted. The practice of  rotating dif- 
ferenr physicians. of r a q i n g  specialties and mterests, through the 
emergent, room no longer represents good medical care to  the 
emergencr patient Regular assignments of physicians. of at leait 
three months tn length. are indicated 

17 I n  some situations of leis than optimal care. known to borh 
rhe patient and the hospiral, the claim-inciting moment i s  *hen the 
hospital bill 1s received. Commanders should have the pave r  co ex- 
cuse part or all of the payment for certain patients if the situation 
t i  such that a retaliator) claim I S  Ilkel). Patients need to  be told the 
situation will be corrected. wirh no charge for extra hospitalization. 
A s  a designee of the Sec re t an  of ihe Army,  a patienr can be 
granted ireatment for an indefinite penod,  even after 1 0 s  of eligi- 
biliry as a dependent ,  and all charges (Including those for subsis- 
rance) can be waived. 

18 Congressional inquiries deserve prompt  and full repl,, ex- 
cept in the c rams tances  where an administratwe claim has been 
filed against the Go\ernment .  Contact w t h  rhe Armr  Claims Serv- 
~ c e  representatwe should be routinely obtained for all congrer- 
m n a i  ~nquirier. I f  a claim has already been filed. rhe inquirer 
should not be supplied w r h  informarion through the congressional 
route. 

VII. COKCLUSION 
The  direct cost of p a ) q  medical malpractice claims against the 

Army I s  ~n excesi of one million dollars per  year. A s  in the c n i l i a n  
sector, medical malpractice claims are on the rise, and the costs of 
setrlement are e\er mcreasing. Generalized. sophistic answers are 
no solution to the problems preientli posed b> this ~ y p e  of claim 
against the Go\ernment. Onl) If the Arm) thoroughl) eialuates 
the iiIuatmn can it properly address, and hopefull\ Improle, rhe 
current  rituauon. This study has presented typical malpractice 
cases which have prmoked claimi against the Army and offered 



some specific suggestions to preienr recurrence of such ebents. 
Hopefullv. hoxe>er .  the analysis of the cases as a uhole and the 
recommendat ions de r i>ed  f rom that analysis \<ill i er \ e  IS P 

stimulus for the providers of medical care to ree\aIuate the man- 
ner in which the Army deals with the problem of medical malprac- 
tice to the ultimate benefit of patients, health care professionals 
and the Armv 
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In deciding how to control an obstreperous defendant, rhe ~ n a l  
judge must balance rhe interest of s m e t Y  ~n the expedtent orderli 
process o f p t i c e  tilth the right o f t h e  defendant to a fair ~ n a l . ~  I n  
order  lor the trial judge 10 balance these inreierrs. he must be famd- 
iar with xihat constitutes di i rupt i \e  b e h a t o r :  what permmible. con- 
stitutional methods a l e  available to control the behai tor :  and what 
rights of  the accused he must consider 

This article w11 proiide the mal judge uith a n  m d ~ m  of rhe 
inteiesrs he must  balance and practical ruggertmnr to a d  h m  ~n 
performing this dlfflculr and challengmg r a d  

11 DISRUPTIOS. \CHAT IS IT? 

Most disruption. as dircusced here, rakes place within the confines 
of the courtroom Hose \e r .  the accused's conducr before trial or 
during trial recesses can pia\ ha\oc wirh the normal process of a irial 
and i t i l l  be treated as a form of courtroom disruption. 

11 is much easier to point IO certain actmiti and sa\ rhar I[ I S  

diirupriie of the criminal process than it  is  to piecisel\ and formall, 
define diii u p o n  Fea aou ld  dliagree rhar a defendanr xsho refused 
IO pur on his clothes. $rho tried to leaie the coumoom, and r h o  
shouted obscenities a h d e  111 court did in fact dl i rupr  hr, m a l  ' I C  17 

e ~ e n  easier to sa\ that disruption has taken place \ \hen a defendant 
nalkr  inside the juri box and ihoier  a juror  and *hen another 
defendant m the same [rial hurls a chair at an assistant United Stares 
4trarnm Ltke%jie. \.hen the dcfendant rhreatenr the pdge  and 
later rh ron i  papers  on the courrroom floor.' , \hen a soldier 
threatens co r emme hi, clothes in court if forced IO stand trial ~n a 
mil i~arx uniform I n  or  itlien the defendant tears a n  exhibit admitted 
into e\tdence [o shiedi .L1 the m a l  has been diriupted. When a de- 
fendant knocks u i e r  n chau  and talk5 loudh to rhr jurol- '2  or  xihen 
n defendant "?ea ohscrne \,ordr, refurer to come to court .  rrrrhes hlr 
defense counsel ~n the face during a recess. atrack- rhe proiecuror. 
and l h r o u &  li book B I  t i is  defense miinsel dui ing trial.L9 IC 15 also ea51 
to dirruprion h a r  taken place 
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In illinors U. Allen," the leading case in this area, rhe Supreme 
Courr delineated canstiturionally permissible methods to  be used In 
controlling a disruptive defendant. but LI did not specifically define 
disruption. It did. howerer, describe such conducr a i  that which i s  
"io disorderly, disruptive. and disrespectful of the court that [the] 
trial cannot be carried on w a h  [the defendant1 m the m u r m o m  "I' 

This dercriptmn of a defendant's conduct at least outlmes a general 
srandard and focuser an  behawor whlch pre%ents a tnsl  from con- 
tinuing in an orderh manner 's 

In its report on disruption ~n rhe courtroom, the Bar of the City of 
X w  York found no formal definition of disruption It did propose 
the following as a definirion "[Alny intentmnal conduct by any per- 
son m the C O U T I ~ O O ~  that substanrially interferes with the dignin,  
order ,  and decorum ofjudicial proceedings.'"' This definition, like 
the phraseology inlliznotr v Alien, placer hear)  emphasis on how the 
particular conduct affects the judicial process. 

Ulrimately, the trialjudge must determine what 1s or is not disrup. 
tive behavior. This responsibility falls on the trialjudge because it IS 
hisjob to control what  takes place in the courtroom and to assure the 
orderly administration of criminal j ~ s c i c e . ' ~  Obviously. decisions on 
uha t  constmtes  dlsruptite b e h a t o r  wi l l  have to be made on  a case 
by case basis because it would be impossible to forecast what a de- 
fendant may or ma) not do  once he reacher the C O U T I ~ O O ~  In de-  
termining whether OT not the b e h a t o r  a f  the defendant i s  disrup- 
tive, the trial judge should consider the following qlieitmnr. 

1 Is the defendant acting as he LS because of the trial me l fo r  IS he 
onh upset about one particular aspect of it?'' 

2 I r  the defendant likely to continue to behabe m the same man- 
ner?O 

3 Is [he case being tried bv a judge  done  o r b )  ajury? '  
4. Does the defendant's behavior place anyone in physical danger  

or IS his misconduct only verbal? 
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5 Can the tiial continue or must some action be taken to peimir I t  
to proceed in an orderl, manner;  

6. I s  the defendanr capable of controlling his  behn\ior712 
7 How bizarre 1s hrr b e h a x m ;  
8 Has the defendant acted the Eame ua )  p r e i i o u ~ i i ? ~  
9 I r  the defendant representing 

The  ansl(ers to these qucrtions wd1 aid the Judge m deciding 
\+herher or nor the conducr of the defendant i s  disrupti\e. 

It is imporrant that the judge himself thoroughh analvie the de- 
fendant'< behaiior and rhen decide if the conducr IS disruprne.  I f  he  
decides it 1s disruptiTe, he must  balance the rights of the accused and 
the Interests of societx in deciding h o t  to c o n t ~ o l  sucli behailor 

111. THE JUDGE'S ROLE 

A RESPO.!'SIBlLITY FOR CO.YTROLLI.YG CO.\DL-CT 
I.\- THE COLRTROOC1 

The  respaniibiiin of the m a l  Judge for conrrolling whar takes 
place in rhe courtroom has been CXDIICIIII recognized b, rhe Ameri- 
can Bar Ar ioc iarmn.  
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~n P digmfied. mi l i tan  manner He IS responsible for she fair  and orderli 
conducr of the pmieedingr ~n accordance Klrh IPU pa 

In deciding xha t  action is needed to maintain order  and to control 
the disruptwe defendant. the judge must rely on  his own discre- 
tmn.2' Although a judge mag need to know about the defendant's 
activities which have taken place outside of his presence in order to 
make a sound deciiion ai  to what action to take, the final decision is 
his alone. For him to rely entirely an another's judgment would he 
reversible 

B BALANCLVG T H E  RIGHTS OF T H E  ACCUSED 
A S D  THE ZXTEREST OF SOCIETY 

In making his decision as IO what action to take, the judge must 
delicareli halance the rights of the accused with the inrerest of EOCL- 

et\ tn the expedient, orderlv process afjustice.20 This 1s not an ear) 
task, nor one h,hich should he approached with less than m a i  
auareneis of the interests involved. The  merhodr available to con- 
trol the disrupthe defendant, by their $cry naiure. canflicr with 
some of the basic rights ou r  criminaljustice s s t e m  pro\ides for the 
accused 

T h e  judge should ~ n i t ~ a l l s  ebaluate the situation and derermine 
whether the behaiior of  the defendant 3s of a violent or nonviolent 
character Violent behaiior must be dealr with firmly and ex- 
peditiously to aroid harm LO all those present, including the ac- 
cused." T h e  nalure  of Yiolent conduct itself limits the alternatives 
arailable to the judge Conaerselg, when he IS dealing r i rh  nonvio- 
lent heharior such a i  verbal outbursts. the judge has more t m e  to 
decide ahich of a broader group of actions is a p p r ~ p r i a t e . ' ~  
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Once he has determined the character of the dtsruptmn. thejudge 
should attempt 10 tdentifi. the reason for the d w u p t m n  as a firit 
step in determining hax to handle it 3 4  If the conduct is  extreme and 
hizarre and iuggerri that the accused ma) not be mentally compe- 
rent to stand trial, thejudge should considex recessing the trial and 
ordering a psychiatric eialuation of rhe a c c u s d g S  L o o k q  for the 
cause of  the conduct is an aid in determining how to handle It. Aside 
from those cases *here the accused appears to he mentall) mcompe- 
tent. the methods alailable IO con[rol dtsruprire conduct are rhe 
same uherher  the conduct i s  rhe result of meanness. political p h i h i -  
oph i .  alcohol drugs, OT a character and behailor disoider 

The judge  should also consider irhether the conduct *ith r h i c h  
he is confronted is a n  isolated incidenr or parr of  P course of conduct 
calculated to disrupt the proceedings s6 A minor disruption of a 
noniiolenr charactel. such  as a single profane word or gestuie map 
prompt the judge to dela, taking action against the defendant and 
r a n  to see If he  periiirs m such  conduct On the other hand. a 
judge can warn the defendanr concerning his conduct at the time it 
takes place, with the hope that such a varning will inhibir an)  future 
miiconduct Such a uarning is more appropriate If I t  IS clear that the 
conduct of rhe defendanr i i a s  nothing more than a n  emotional out- 
burst I f  the disruption is .  or appears IO he, an ob\mua attempt to 
dirrupr the proceedings, rhejudge must acrqutckl5 and faicefullr to 
quash such c ~ n d u c t . ~ '  If the disruption 1s non\mlenr, a h ~ n a  warn- 
trig should be *"en to the defendanr ou r lmng  uhar u.111 happen If 
he  coniinuei 10 he disruptlie If I[ IS a iioleni disiuption rhe judge 
ma\ be iequired I O  use more aggreriire measures such as binding 
the defendant or  remmmg him f iom the ~o i i i t room because the  
Interest of ,ociet> in the orderl,, timel, process ofjustice outweighs 
the defendant's righrr IO he free of shacklea and present at  trial 

I f  rhr defendant I S  acting as his 0%" counsel. rhe judge should 
rake lnro account all the  factors dercrlhed aboie and additionall\ 
consider ).herher the defendants  conduct i i  the  r e s u l ~  of  d good 
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faith effort to pursue a legai question.39 While the facr that a de- 
iendant 1s representing himself gi\es him no righr to act contrary to 
the behavior expected of all criminal deiendanrs, a judge should be 
prepared to separate the conduct of the defendant as a defendant, 
and the conduct of the defendant as counse! pursuing whar he be- 
lieves to he a valid legal I S S U ~ . ' ~  

C .  AFFIRMATIVE STEPS TO AVOID DISRL'PTI05 

T o  aroid the type of disruptiw behavior described above, It i s  
recommended that, at the beginning of rhe trial, the judge  set out 
ground rules all parties must follow." A s  a result, all WIII  under- 
stand what is expected of them The  defendant should knou, from 
the start what hehawor the judge  expecr~ of him and what will hap- 
pen If he doer not abide by rhore norms. For example, the judge  
rhould enaure that the defendant knows when and how he ihould 
address the judge and the jur). ' l  All parties to the ma! should be 
familiar with all local court rules, including the procedures for en- 
rering, leaving, standing, and sitring. In addition to the above, the 
military judge should satisfy himself that the counsel are familiar 
with the Uniform Ruler of Practice before Army Courts-Martial " 
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If a trial judge heliewi that a parricular defendanr IS going co be 
dmupt i t e .  he must he prepared to handle such anricipated conduct 
He should familiarize hmrelf  with the procedures available to con- 
trol the defendant's behavior and make any material preparations 
that appear ~ a r r a n r e d . ~ ~  The iarious options available to the judge 
w i l l  be outlined in rhe fallow,ing sections of this article 

IV. DEFENDAKTS RIGHT TO BE 
PRESENT AT TRIAL 

'4. HISTORICAL BASIS A S D  DEVELOP.ME.VT OF RIGHT 

In deciding how to handle rhe dirruptne defendanr, the judge 
must first consider rhe defendanr's right to be present a t  his own 
t n a l .  Under early Anglo-American legal procedures, guilt or inno- 
cence b a s  determined rhrough trial hv fire or xater  ordeal." the 
verdict depending upon the defendant's ph)sical reaction to the 
test 4e Consequently, the defendanr had IO be presenr at his own 

>ou haie a m  quemons' 
The Second Cir iu~i  approied such a procedure m the case oi  L'mred States I 

nirh sperm aound equipment, IO that  eiervrhnng that nenr on ~n rhe 
Id be heard tn the c e l l  He also connected the cel l  i o  rhc deiense 

counsel table uirh a telephone nstcm usmg 11 htr Insread o i  bel ls  IO a perion could 
call the deienrecaunrcl rahle from the cell m!dk to thecounsel niihoutdiirurbing 
the court proceeding3 During che m a l  thejudge had rhe defendanr remosed from 

sunk he XLI  found i n n o c ~ n t  
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trial Another form ofearly tnal .  trial by combat," required rhat the 
defendant be present to physically battle an opposing party. As trial 
by ordeal W E  replaced by proceedings calculated to derermine facts 
in a more rational fashion, the defendant war still required to be 
present. Because he was not allowed counsel and was required to 
represent himself, the courts required his presence during all pro- 
ceedmgs relating to  his 

In rhe United Srates. rhe Conxirution does not expressly a i w m  
the accused rhe right to  be present at his own trial, although it does 
provide for a "public triali"e and that the accused has the right "to 
be confronted xi th  the witneiiei against him 'W Derpire the absence 
of an explicit constitutional guarantee, the right o f a  defendant to be 
present at his trial has developed in American case law,  both as a due 
process right and on the basis of the specific sixth amendmenr 
rights. 

T h e  Unired States Supreme Courr first considered the defend- 
ant's right to be present a t  his trial inHopt v .  Utah5' when it reviewed 
the defendant's state murder  mnvr t ion .  At the time of Hopr'i trial, 
a Utah statute required that the defendant be present at all felony 
trials. Anorher stace statute regdared the jury selection process by 
providing that i f a  potenrial juror  xar challenged for acrual bias and 
denied such bias, rhe trial judge would appoint three triers, nor on 
the jury panel. to decide whether the juror was biased The  three 
triers were IO hear mtdence a n  the issue ~n open court, be instructed 
by thejudge,  and  rhen deliberate ~n prirate. During Hopr's trial, SIX 

jurors  %ere challenged under  this procedure. Three  triers were ap. 
pointed by the judge.  instructed b) him, and then permitted to lea\e 
rhe courtroom to hear the e\idence our of the presence of thejudge,  
C O U I I S ~ .  and defendant. T h e  Supreme Court overturned the C O D ~ I C -  

tion and m so doing suggested rhat a defendant's presence at  his 
own trial *as required by rhe Constitution stating, ' 'If he  be de-  
prired of his Iibert) without being so present. such deprirarion 
nould be withour rhat due process of lax required b\ the Canrtitu- 
, m . ' ' =  

I "  Id 
I' I I O U S  574 11884) 
" i d  dt 579 S r i  nfia Cahen Trial la .46irnliu Re Lwminrd, 40 TEN, L RE\ 153. 

169 119i3) Ihereinrlrer csied as Tnnl In A b m l i o l  
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Eight )ears larer [he Supreme Court reinforced the principles of 
the Hopel decision I" L ~ I I  U. United Statai,j3 a case ~nvol\ ing p n  
challenges out  of rhe presence of the defendant. 

Later still, in Snydein. .Mnisnchusatts,s8 the Court held that the due 
process clause of the fourteenth amendment gaie the defendant the 
righr 10 he presenr ar his trial in a felonv prosecution "uhenerei his 
presence [harl a relation, rearonabh wbsrantial, to rhe fulners of his 
oppartuniti IO defcend against the charge ' lSe Wriring for the Court ,  
Mr Justice Cardora made I: clear rhat this righr I ~ B E  nor absolute. 
but one that exisis on], "to the extent rhar a fair and p i t  hearing 
would he rhrar ted h i  his absence and to rhat exrenr ~ n l i . ' ' ~ ~  

I n  addition LO rhejudiciall) created due process right to he pres. 
ent  a1 one's own trial. the sixth amendment grants the accused the 
righr "to be confronted xith the nitnesres agamsr him ' j8  This con- 
stitutional guaranree relater to rights during trial and conrequenrl~ 
the defendant murr he preienr ar ~ n n l  10 exercise IC.  A s  the Supreme 
C o o n  noted ml l l ino i i  j Allrn ,s* ' 'One of rhe most basic a f rhe  righrr 
guaranreed b i  rhe confrontation clause i s  the accured'i right IO be 
present in the couirroom at e \ e q  stage of his r n a l  '"' This state- 
ment doe5 not. ho*e\er .  recognize the subtle difference berreen 
the nghr  of presence at ~ n a l  guaranteed a i  a n  elemenc of due proc- 
ess and the right of confronrarmn. rh ich  applies mil> with ieipecr to  
i i i i n e w s  against the defendant. Justice Cardozo stressed rhis disrinc- 
tmn ~n Snjder." 
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Whether an  due process or confrontation grounds. it is clear that 
crimmal defendants in federal courts hare  the right to be present 
during all phases of their trials. The  Supreme Court  has also applied 
this right to state criminal proceedings,ez Accordingly, a federal 
constitutional right guarantees each criminal defendant the right to  
be present at his trial. 

In  some state criminal proceedings, defendants m u  ha \e  an addi- 
tional basis upon which to claim their right of presence during trial. 
Some state or sratutory8' provisions explicirh pro- 
rtde that criminal defendanrs hare  the right to be presenr a t  their 
trials, and in there jurisdictions the federal rests decline in impor- 
tance. However. in states without such expanded guarantees or 
where the state tests are not as expanme  as the federal one, defense 
counsel m u t  resort to the sixrh and fourreenth amendments. 

T h e  Federal Ruler of Criminal Procedures6 provide another  

fusion hdl result agam if the p m k g e  of pmence  he ldenrlfied wlfh rhe prndege of 
confrontation, Khirh IS lim8ced to the stagger of the m a l  *hen there m e   messes to 
be questioned ' I d  at  107 

'*Pointer % Texas, 280 C S 400 (1961) In  1934 I" <he S q d s i  case. Mr Juwce  
Cardam airumed that the fourteenth amendmeni made the mrh amendment a p p l ~ .  
cable to 8 m e  criminal pmceedmgi. bur the Court did not so hold uniil 11s 1965 
decision ~n Poinirr II Texas 

''i: ::: k$~?~~edy::d~e?Z@O Hich App  184, 173 1 M'2d 789 (1969) (~n re r -  

Ia Presence of the Defendant 
prctmg MKH C a w  L ~ x r  9 i 6 8  3 ,1954) 1 

( 8 )  Presence Requircd. T h e  defendant shall be present a t  the arraign- 
ment. at the time of (he plea, a t  ererr stage of the tr8a miudmg the ~ m -  
paneling of t h e y >  and the return of the ierdicr. and al rhe m p o s m o n  of 
xntence, except as athernixe prmided b! this iule 

@J Continued Prcacnce Not Required. T h e  furrher progress of the t r i a l  
IU and indudmg the return of the \ e l d m  shall no! he preienred and !he 
defcndanr shall be considered to hale w h e d  his q h l  IO be present %hen-  
e j e r  a defendant. ~n i t i s l l \  present, 

( I i  \ o I ~ n t a d \  abrentr himielf aflci thc  t r i a l  h a 3  commenced 
[*herher or noc he has been anfarmcd b, the coun of h n  obhgatlon IO 

remain during the r r ia l i  OT 

( 8 )  Presence Requircd. T h e  defendant shall be present a t  the arraign- 
ment. at the time of (he plea, a t  ererr stage of the tr8a miudmg the ~ m -  
paneling of t h e y >  and the return of the ierdicr. and al rhe m p o s m o n  of 
xntence, except as athernixe prmided b! this iule 

@J Continued Prcacnce Not Required. T h e  furrher progress of the t r i a l  
IU and Indudme the return of the \ e l d m  shall no! he Ormenred and !he 
defcndanr shallhe considered to hale w h e d  his q h l  t i  be present %hen-  
e j e r  a defendant. ~n i t i s l l \  present, 

( I i  \ o I ~ n t a d \  abrentr himielf aflci thc  t r i a l  h a 3  commenced 
[*herher or noc he has been anfarmcd b, the coun of h n  obhgatlon IO 

remain during the r r ia l i  OT 

conlentof !he defendant. ma> permit ariaigninenr plea trial and ~ m .  
p o s n m  of sentence in the deiendant s a b x n r c  

13) A I  a conference or argumenr upon a quesrm of lax 
(4) If a reducrion of sen~enre under Rule 3 3  
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ground upon xhich to base P defendant's righr 10 be preienr at his 
rrial in a federal prosecution In fact. his presence IS required. ui th  
certain ehceptionr, during all felony prosecurionr. Likewise, the de- 
fendanr's right to be present at his court-martial is  recognized and 
guaranteed in millran law by statute,6B Execurive Order0' and case 
Iau 8 6  

n I.VTERESTS SERVED n y  THE DEFENDAATS 
PRESE~\-CE AT TRIAL 

Permitring OT requiring a defendant to be present at his trial 
series a number of  Interests. Init~ally, his presence upholds t h e ' h -  
porrance of a criminal iria1'' and preserves the "dignity" of the 
c o u n  IC places all interested parties tn the courtroom and gires 
the proceeding an a u r a  of fairness and orderliness I o  I n  addirton, 
the defendant's presence prohibits the ju r )  from drawing an)  prej- 
udicial inference that his absence might provoke.'' It xauld be nat- 
ural for a p n  to infer that a defendant's absence i s  bared on some 
unlawful conduct on his parr, If onlv because most defendants at- 
tend rheir oxn trials. 

The  fact that a defendant IS present tn the courtroom also fur- 
rherr rmeral of rhe goals of the m a l  itself. Firrt. the trier of facts' 
task of determining guilt or innocence and then sentence, if appro- 
priate. LI more personal uhen  he $ 5  face to face with the defendant 
and able IO obrene the accused's demeanor Moreover, when rhe 

doubLi the delendani 
I 326 F Supp 1073 
441 F 2d 1046 iD C Cir  1971) 
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defendant i s  presenr the testimony 1s likely to be more reliable be- 
cause witnesses may be less prone to lie'P when face to face with the 
accused. Finally, rhe Judge or jury IS more likel) to temper their 
d e a m n  If the defendant is p r e ~ e n t . ' ~  

Another practical benefit 1s that the defendant's presence enables 
him to aid his ~ounsel m his own defense." He IS present to m e r -  
pret for his counsel the evtdence againsr him and to assist his counsel 
during cross.exammation.'L 

C .  DEFEiVDANTS PRIVILEGE TO WAIVE HIS 
RIGHT TO BE PRESEIYT AT H I S  TRIAL 

Once it was established that a defendant had a right IO be present 
at his trial, I t  became imporrant to consider the effect of the defend- 
ant's voluntary absence from hrs trial. In  Howard V .  K e 7 ~ l u c k ~ ' ~  the 
Supreme Court held that an accused could voluntarily absent him- 
self from portions of his felon) prosecution, thus recognizing that 
an accused not only had a right to be present at his trial, but also. 
under  certain crcumstances, rhe ability LO ~ a i r e  this right. This 
nghr  was fur ther  defined in Dznz 1' United Stater" -,hen the Court 
ruled thar a defendant's voluntary absence from trial after it had 
begun in his presence constituted a waiver of his right to be present. 
However, the Court qualified its decision by stating in dictum that a 
defendant could not baive presence If he were charged with a caps- 
tal offense OT was in custody 

T h e  D i o i  waner rules h a w  been applied by the C O U T O ~ ~  and im- 

Late !. Lanergan, 201 Orc 162, 269 P 2 d 4 9 1  11954) 
I (  L e u i s ,  Lnlird Scsrcs, 1 4 6 L  5 370 11892): Temple% Commonneilth 77 

Schuab \ Berggren, 143 U S  442, 448 t1891!. Burtamonre I Lyman 456 

On rhe other h a n d ,  he m a  be a hindrance i f h e  ronunuall\ asks hls mnnsel 
F 2d 269 (9th Cir 1972). Temple L Commonucalrh. 7 7  K\ ( 1 4  Buih! 796 (1879) 

qumionr  and inrerrupcs hhi m u n d ~  ronicnrrat8on 
"200  L.S 164 (1906) T h e  Court. 8n I ~ P  derision. rccognned rhar the 

of K e n l v c k ~  permitred s defendant to  ~ ~ c a s m n s l h  U P W C  hl i  p~esenre fr 
IO Ion& si no 1 q u n  resulted i o  hi3 substantial nghri as s resuh In rhii 
defendant. hcmg tried for murder. conirnced K i i h  adiire of ceunse 
c ~ u r t 5  guesuonlng aluror our o f  hir and  hir r ~ u n ~ e l ' i  presence about a challenge 
forcauremade br theprasecurion T h e c o u r t  he ldiharthlru. l ierdld  nordepn \e  
the defendant of d u e  p r o ~ c s s  of lax xithin the meaning of chr Ifourwenth 
amendmenil'  I d  a i  l i i  

3 -  223 L S 442 (1912) 
Ssr  Snider b hlnrsachuxrri. 291 U S  97 ,  138 (19341, overruled on o lhrr  

ground., hlslloi b Hogan. 3 7 8  L S I 119641 United Slates  I Parrlo~+,  428 F 2d 
814 119701 
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plemented and expanded ~n the Federal  rule^.'^ A defendant can 
waive his righr to be present at  his federal trial if, after inmall) being 
present, he ioluntarilr absents himself OT after being xarned about 
his disrupti\e conduct, continues such conduct 

The abilitr 10 waive one's presence prevenrr the defendant from 
delaying his trial b> voluntarili absenring himself Despite the fact 
that under  federal lau such a i\ai\er IS permissible, some states mII 
strictl) prohibit the defendant from u,anmg presence ~n a Feloni 
prosecution 

The Manual for Courts-Martial recognizes the defendanr'r righr 
to h a w e  his presence a< his court.martial. 

The acru5edi \ o l u n r a r i  and unauthmred ibrcnre after the m a l  has 
commenced ~n his  presence and h e  has been arraqned does not r e r rnmte  

This proririon is similar to Federal Rule 43 tn that It requires rhe 
defendant 10 be present for the Start of rhe cnsl before he can w a n e  
his presence, bur it  differs from rhe Rule in that I I  maker no distinc- 
tion berueen felonr and misdemeanor offenses and does nor permit 
the defendanr 10 waive his presence for the ennre trial. Se\eral 
militan cases hare considered this proririon and recognized the 
accused's right IO roluntardy waire his presence at trial 

Sfilltar) criminal procedure makes no distinction between capital 
and "oncapital A defendant can ioluntaril) w a n e  his pres- 
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ence at his court-martial, regardless of the offense he is charged 
with, IO long ai he IS present a t  the beginning of his trial and until 
his arraignment has been concluded. The Court of Militar) Appeals 
expressly considered theDiaz dictum when it dectded to treat capital 
and noniapiral cases simdarly, but  found the dimnction mappro- 
priate where a defendant had ercaped from custody Nonetheless 
tt  remains essential that the defendant's waiver of this right be v01- 
"nrarF.8' 

The theory which permits the defendant IO waive his right to be 
present at his trial has also been applied to cases where the defend- 
ant's conduct has required that he be removed from the courtroom 
to permit his trial to Continue Jusrice Cardoro recognized the possi- 
bility in dictum in Snjdei when he stated, "No doubt rhe p r i d e g e  [of 
personally confronting witnerrerl may be lost by consent or ai rimes 
even by misconduct."88 I n  essence, the defendant's disruptive be- 
havior is considered voluntar) and thus a waiver of his right to be 
present .  The  cases equate voluntarr disruption with voluntary 
r,awer, and on rhat b a m  find removal of the defendant from his 
own trial constituiionallv permisshle.8g The United S m e s  Court of 
Appeals for the Second Circuit applied rhe same rationale in Cnrled 
States v .  I u s s 0  and  held rhat a defendant had waived his right to 
restif,' by his disruptive behavior in court. 
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There are no reported mil i tan cases in which a defendant has 
been removed from his trial because of  his misbehavior tn court: 
ho*eier. the w a i i e r  theor) could apply to militari trials and would 
find support in a number of decisions of the Court  of Militarr Ap- 
peals Absence without leave during a court-martial has been con- 
sidered a i o l u n t a n  varier of rhe right IO be and it is a 
logical step to reason that voluntary disruption 1s P ilaiver of the 
same righr 

V. DEFENDANT'S RIGHT TO BE PRESENT 
F R E E  O F  SHACKLES 

A .  HISTORICAL BASIS A.YD DLVELOP.ME.\T OF RIGHi' 

.&E common l aw rhe general rule xas that a defendant should 
appear before the court free of shackles or other restraints unless 
there X P S  evidence that he mighr escape.82 This rule w a s  recognized 
earl) ~n American mil i ran jurisprudence and was commenred on b) 
Colonel Wtnthrop. "In order  that he m a  nor be embarrassed in 
making h i s  defense. the accused par t r  on trial before B court  martial 
should be subjected to no restrain( orher than such as m a \  be necei- 
sars to enforce his presence or prevent diiorderlr conduct on his 

The historical justifications for rhe defendant's right [o appear at 
his 1iial free of  shackles or other restraints re ere twofold F r r r .  I t  ,+as 
a vel1 establ ished pr inciple  t ha t  on i t  t he  guiltr nere to be 
punished '' Shackling and restraining a defendant for no reason 
orher than the facr rhar he uai  on trml amounred LO punishing him 
before derermmng his guilt. Second, shackling a defendant might 
affect his reasoning and free xi11 O 6  Y a n )  feared that a man re- 
strained bv hea\> chains and ihackler I>ould be mole concerned 
xirh rhc shackling than the trial itrelf 

parr ' ' 93  
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The right to be free of shackles at trial was r ecognmd a i  emanat- 
m g  from the federal Constitution b\ the Supreme Court of Callfar. 
ma inPeop1e V .  Hnr7rngton.QB That court, in re\eriing the comtcrmn 
of a defendant u h o  *as chained during his entile trial commented. 

[ A l m  order or a c m n  of t h e  court, ~ l i i r l i  $,ithour eiidenr neceriiti ,  
mporer phiriral burdens.  p a m i ,  and re ina in t i  upon s pnmner dur ing  
The oroeresr of his  m a l .  i ne i i r ab l i  rends to confuse and embarrass hlr 

In  addition to these theories underlwng a defendant's rlghr to 
appear at trial free of shackles or restraints. modern case law has 
r ecognmd three addirional grounds. Firer, shackling a defendant  
hinders his abilit, to aid tn his own defense When manacled, It 1s 
difficult for the defendant to communicare with ht i  counsel by ari t -  
mg notes and to help his counsel by handliiig papers at the defense 
counsells table.ga Second, there i s  a possibilitr that jurors m x m g  a 
shackled or restrained defendant mighr infer that he was a danger- 
ous person OT ai least a person u h o  could not be irurred.84 and thus 
become prejudiced against him.1oo A shachled defendant loses hli 
"mdicia of  ~ n n o ~ m ~ e ' ' ' ~ ~  and shackling makes the presumption of 
innocence more difficult IO maintain. Th i rd ,  shackling detracts 
from the digniti and decaium of rhe courtroom.'o' 

A soldter's right to be free from shackles at his caurc-martial IS set 
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present free of shackles apply equalh to his right to appear m C O U ~ I  

m the "garb of innocence.''104 In Eadd) i Peop1alo6 the Colorado 
Supreme Court r ewr ied  a murder comictmn because rhe defend- 
ant, a soldier. xas refused permission to x e a r  his uniform and r a i  
required to V ~ P I  swiped co~era l l i  Xith the words ' County Jatl ' '  P i i t -  
ten in l a w e  lelters across the back The court stared 

. .  . 

I n  m h t a r i  lau.  these same concerni a r e  reflected ~n the Xfanual 
for Courtr.Martial which prmider  that a defendant I" a C O U T I -  

martial ' ' x \ J l  be properl) artired in rhe class of dresr or unifoim 
prescribed bv the militar) judge or president for the court  "Ioi 

The  L'mted Srates Court of Mhta r r  Appeals considered the 
rationale for this pro\ision m Cnitad States v when I I  held 
that the failure to  provide the defendant an appropriate umIorm 
and groommg facilities mateiialh prejudiced him and contributed 
to rhe denial of  a fair and impartial trial In  a later case. the court  

. .  
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further commented an  the attire of parriapants in court-martial 
The  Manuays language leaber little doubt that the 

accused hill be tried m a military uniform,"' bur it doer leave up to 
rhe militaryjudge, when sitting alone, or the prerldent of the Court, 
if a COUIL with memherr, ' the choice as IO the tvpe of uniform YO be 
worn 133 

Other conditions relared to the defendant's freedom from re- 
srramr or his actire mav tend to detract from the presumpnon of his 
innocence One such situation 1s *here a large number of Indirtdu- 
alr readilv identifiable ai guarda are stationed in and around rhe 
courtroom. Armed guarda standing near the defendant or located 
in the courrroom could create the impression m the minds of rhe 
jurors that the accused i s  dangerous, untrustworthy. and.  therefore, 
probably guilty of the offenses charged against him ' I 3  T h e  prejudi- 
cial effect on the defendant of the presence of armed guards ~n the 
courtroom has been recognized in mdirary cases and their use dis- 
couraged, except where required to avert a possible escape by the 
accused OT to prevent iiolent conducc on his parr."' 

8. T H E  RIGHT TO B E  FREE OF SHACKLES 
IS NOT A,V ABSOLUTE RIGHT 

T h e  English common law recognized the defendant's right to be 
present at his trial free of shackles, and at the same time conceded 
that there were exceprionn to this right where there was a real porsi- 
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bhr) that the defendant might escape 
nized a similar exception 10 rhe riqhI 

Colonel IVmthrop recog. 

These ea, 11 exceptions IO the right of presence free of shackles i i e i e  
directed a t  the possibilm that the accused might escape or Commit 
rioleni acts Current  case l a i i  recognizes rhere exceptions". and 
expands rhem br including courtroom disiuption b)  rhe defendanr 
as an additional exception IO the righr IO be present free ot  shack- 
les ''' M h r a r r  case la* has also accepted th3i proposition b\ noting 
that the "general rule must >ield rhere an indi\idual disrupts or 
e\idencei a n  mrenrion to diriupt the orderly proceeding, o f  the 
C 0 " l l  ' ' 2 9  

C. W H E Y  A DEFE.\.DA,\-T .WAY BE SHACKLED 
Before a t r i a l  judge ma\ shackle, gag. or otheruire restrain an 

accused in the courtroom he muit  poises sound ebidence char such 
action I S  required.l2" The e\ idence must support his decision LO 

restrain the accused a n d j u m f \  rhe mpe of restraint used. I t  must 
esrabllsh that the meres t  of S O C I C ~  in the umel\ ,  orderlv adminis- 
tianon o f j u s t j c e  ourneighs the defendant's right to be presenr free 
of shackles. In  i e \ i exmg rhe issue of shackling a defendant with 
handcuffs  during his murder  trial, the Court of hfilitar) Xppealr sel 
out rhe rniliraii standard b i  stating. "[Rlathrr the m u e  I S  xhether  
there  here  leaionable grounds IO belleve the restraint necer-  

Indecidinguhetherornorrolinriranaccuied'i~ight to bepresent  
*I his  trial free of shackles, rhe judge musr conrider a Lanet, o f  
faacrorr Some rrarer limit the ludge's coniiderarmn to the conduct of  

< a n  
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the accused w,hich taker place in the  courtroom.'2z hut this i s  the 
exception rather than the rule. In L o w  v Untied StatalP3 Infarma- 
lion came to the trial Judge before trial that indicated the defend- 
ants. who were charged with escape from confinement and kidnap- 
ping. might attempt to escape during their Inal. Based on this in. 
formation the judge held a hearing ro determine whether or not ta 
shackle the defendanrs during trial At the hearing ~rwarei tabl ished 
that the defendants had length, escape records, prior CODYICIIOIIS 

for violent crimes, and  had made some preparations for escape. It 
*as fur ther  established that the courtroom xas not as secure a i  most 
and that there war no holding cell adjacent to it. Evidence aas also 
presented that sewral individuals to be called ai witnesses had m m -  
mal records for \tolent crimes. Bared on there facti the rrialjudge 
decided to shackle the defendants during rhe trial  h,ith leg irons. 
handcuffs, and  a belt to which the shackles were attached by chams. 
On appeal rhe defendants  argued that the Judge's decision to 
shackle them had to be based on their conduct a t  rrial, and in this 
case the judge  had made his decision prior IO rhe m a l .  T h e  Nilnth 
Circuit ruled that thejudge 's  decision to shackle did not h a w  to be 
based on the accuseds' conduct at In  so deciding I I  observed 
that "to require a dangerous act a t  trial before shackling the p r m  
oner would seriausl) impair the court's securit) " l z 5  

.4side from the accured'i mcour t  conduct and criminal record, 
the t r ia l judge ma) consider his reputation, character, and the na- 
ture of  the charger pending against He mag also consider 
the defendant's \erbal refusal IO abeg rhe rules of ~ ~ ~ ~ t , ' ~ ' s t a i e -  
menu  by the accused that he i s  going to  attempt IO e ~ c a p e . ~ ~ ~  and 

" ' E  g .  Stare,  Coursolle 2 5 3  Mlnn 381, 97 h i\ 26 472 119591 
389 F 2d 911 19rh Car 19681 

Stare, 199 Ind  592, 159 \ E. 420 (1928) 
r a i e i ,  389 F 2d 911. 919 19rh Cu 1968) 

I"' People % Kimball 5 Cal 2d 6 0 8  5 5  P 2d 483 119361 The deiendanr 
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anv attempts to escape l Z s  T h e  defendant's conduct during his pre- 
trial confinemenr may also be considered b\ the judge in deciding 
whether to shackle him I 3 O  

In rummar) .  a rrlaljudge may consider an) evidence which sheds 
light on how the defendant may canducr himself during trial and all 
in-court conduct ~n deciding rhe rhe r  or nor ro shackle or resrrain 
rhe defendanr. 

The  majorin rule which permits the judge to consider an) rel- 
e l an t  etidence IS  followed in the military The  Court of Milltar\ 
Appeals has stated "It begs the question to argue that accused did 
not misbehave tn court: rather, the i s u e  is xhether  there were rea- 
sonable grounds IO belime the restraint necessary I r  1s not necesran 
to alloii \mlence before taking preienri \e  measures 

VI.  M E T H O D S  OF H A N D L I N G  
D E F E N D A N T  

A D I S R U P T I V E  

A .  I S I T I A L  CObSIDERATIO6S 
Ajudge  i\ho fails to spot disruption a i  its earl\ stager or meats all 

minor irregularities as courtroom disruption exhibits an mab i ln  10 
fulfill his role ai  a trial judge ~n a professional manner. Balancing 
the rights of rhe accused with the interest o i  society in a timely. 
orderh judicial process i s  not an cas? task. I t  is a task which must be 
approached uirhjudicial maturity and flexibhr) to ensure that both 
rhc defendanr and societ\ a i  a nhole hare  the opportunity to obtain 

J U S L K ~  under  rhe l a r  
Within the militaii criminal judicial n s t em,  instances of ma l  dis- 

ruption are  nor so n u m e r o u  that judges deal with the dirruptne 
defendanr an  a r e ~ u l a r  basis Nonetheless, the trial iudae should be 

I d  s i  463, 50 C M R *I 182 (emphasis added) 
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familiar wirh rhe in t e rem he must balance and the methods abail-  
able to control disruption He should have a plan in mind to control 
the dirruptiie defendant because during the course of  a trial he wi l l  
ha i e  little opportunity to research the permissible methods ofcon-  
trolling an obstreperous defendant. 

T h e  necessity for prompt  action I S  particularlr important if the 
trial in\oli.es a court with members. T h e  mhta r )  judge's initial ac- 
tion can set the tone for  the remainder of he trial. T h e  defendant 
immediately notes and interprets the manner in which the judge 
reacts to misconduct and rhen gauger his own future conduct ac- 
cordingly. Likewise. the members of the court-martial r i m  and con- 
strue his actions, and for this reason the trial judge must be carefui 
not to exhibit an emotional or intemperate reaction to the defend- 
ant's conduct. T h e  militaryjudge should treat courtroom disruption 
in the same firm, judicious manner as he treats objections by either 
counsel during the C O U T S ~  of the trial. 

T h e  judge should keep in mind that what he does in the court- 
room affects not only rhe accused, but also iaclety as a whole. 
Through the news media, rhe community is aware of what takes 
place at criminal trials, and their perception of the fairness and 
orderliness of trials can influence the public's merall faith and re- 
liance on the crimmaljusrice s>stem, hherher  it be civilian or mili- 
tary. 

As soon as the  defendanr acts ~n any manner out of the ardlnar) ,  
the trial judge must evaluate the conduct and decide If it IS disrup- 
tive. Once he has decided that the conduct i s  disrupti\e, he musr 
balance the rights of the accused with the interests of socmy m 
deciding how to control 11. 

T h e  milmry judge  has available to him the use of an article 
39(a)152 to aid him in conrrolling disruptive behavior. I f  
he receives information prior to trial that the defendant mtends to 
be unruly, he should direct the trial counsel to  hare  the defendant 
restrained at this 39(a) hearing. T h e  restraint used should be ap-  
propriate for [he type of misconduct expected Whether the accused 
will remain shackled for furure court appearances depends an the 
e%idence presented at the article 39(a) hearmg and the accused's 
conduct 

Ar the hearing, the judge should explain to the accused uhar  
disruptive conduct 18 and rhar I f  the accused LS disruptive he ~ 1 1 1  
recess the court and take appropriare action to srop such behavior. 

"" L C hl J act will 
I" UCU. 1969. para 57g 
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If, prior to tnal. the trial judge has not recei\ed information con- 
cerning possible courtroom disruption and the issue arises during 
the course of rhe I T L B I .  ar soon as he dererminer rhat rhe defendant's 
conduct is disruptive he should srop the proceedings and conduct an 
article 3Q(al hearing After the hearing he should take the  steps he 
belie\es are neceaiar) to control the disruption. bared on all the 
exidence available IO him 

During the article 39(a) hearing rhejudge should ensuie that the 
record of trial includes all rhe factors on uhich he bares his action. 
This t i i l l  enable an appellate court  to quickly and thorough])  
e d u a t e  the legalq of whate\er action IS taken j3' While most rec- 
ords will include the defendant's staiements during the trial, the 
judge should be sure rhat any nonverbal conduct of  the accused 
during trial LS also reflected in the record. I n  addition, the judge 
should include a description of an) relevant ouc of c o w t  conduct of 
the defendanr Finally. the judge should ensure rhat any orher e i i -  
dence bearing on  his decision on hox to control the defendant 1s 
included tn the transcript of the trial. In fairness IO the accused. the 
judge should gire the defense counsel an opportunity to state his 
client's position on whether or not courtroom duruption has taken 
place. whether there is a porstbhr\ of further cwrcroom disruption. 
and on the method used by the trialjudge io control the disruption. 

Such a hearing is noc required and few jurisdictions ret out exactly 
%hat the judge must include in the record. However, the Unired 
Starer Courr of Appeals for rhe Fourth Circuit requires that the 
record conrain all reasons. facts. and marten on which the decision 
of the trialjudge to restrain rhe defendant 1s based. In  Untied Jloles 
L the  court returned the care LO the district court in order 
that rhe tnal judge could support the record "uirh a succinct state- 
ment of all the reasons and facts and marten from which he con- 
cluded to require defendant to be tried before a j u q  while wearing 
handcuf f s . " l~o  I n  returning rhe case the court ret out the following 
criteria 10 be follau,ed by the district court judges 

I Y P I  imble s c w n n  mea5u~e l  in juri  case3 a re  tu be 
require the d i i r r i i rpdge  IO state for the record. O Y L  of 

e p n  the reasom rhereiar and gne  counsel an opportu- 
nltj LO iornrncnr thereon, P I  MII as IO perwade h m  rhzt such measure, are 

T h e  c o u r ~  did not require a formal hearing and the taking of eti- 

unnecei,ar\ 
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deiice on the issue of disruption, bur did suggest that such a proce- 
dure he used Such a procedure makes 11 possible for a11 participanri 
m the m a l  to center their attention a n  rhe i s w e  of disruption and 
makes aiailahle to the r i a l  and appellare judger all eridence bearing 
on the issue 

B .  TECHSIQ1;ES 
T h e  trial j udge  has a\ailable to him a number of acceptable 

merhodr to control rhe disruptive beha\mr of the defendant The 
order m *htch the! appear in this article I E  nor intended to  suggest 
that the judge m u 1  utilize each meihad in hii attempt to control 
~our t room disruption. The description does, howoer .  irari uith rhe 
least severe method and concluder a i th  the m o x  extreme method. 
The  order is intended IO provide the trial judge with a uorkable, 
itep-by.itep mechodologr and anal\sir of the available techniques 

I wnmzng 
A s  soon as the judge determines that the defendanr's conduct 

during trial IS disruptire he should excuse the court members, i f r h e  
trial is  to a COUTI *>th members. and then inform the defendant that 
his beha\ior is improper and not permlsslhle ~n h e  courtroom. The 
r r i a ipdge  should a d \ m  rhe defendant char if he c o n t i n ~ e r  IO be- 
have in the same manner  the court  x+ill take a f f rma t i \ e  action 
against him io preient  his behawor from disrupting the trial: that 
such action could include clung h m  far  contempt. shacklmg or gag- 
ging him. and r emmmg h m  from the courtroom: that If he IS shack- 
led, gagged or remmed, rhe shackles or gag wll not be r emmed  nor 
\ \ i l l  he  be readmitted to the C O U T ~ ~ O O ~  until he indicarei for the 
iecord that he mill stop his dirruptne behn io r ;  and that if he is 
remored the trial hi l l  proceed m his This na rnmg 
should be on the record and be given in a firm and clear manner ~n 
order that the defendant understands what ipeclfic beha%ior the 
judge is  addressing and a h a r  hdl happen If [he defendant pers~it i  ~n 
hii conducr. T h e  warning should be giren ~n a manner that requlrei 
the defendant IO respond LO It The defendant's responses should 
then appeal in the record of trial The judge should also ensure 
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at this time that the record Contains all rhe facts concerning rhe 
defendant's behavior. In  a court-martial ui th  members the militan 
judge should use an  article 39(a) hearing for the purpose o f g i \ m g  
the xarnmg 

If the disruption i s  rlgnlflcanr or  appears to be of a nature r- 
e n d e d  to disrupt rhe proceedings, rhe judge should be erpecialii 
careful to give the xarning described above. Such a ~ a r n i n g  is  re- 
quired before the ~ n a l  judge mal r emme the defendanr from the 
Courtroom because of his r n ~ ~ h e h a ~ i o r . ~ ' ~  There IS no requiremenr 
that a r a rn ing  he given hefare a defendant is cited for contempt. 
shackled. or  gagged. Hoxe ie r ,  ai a matter of practice. the trial 
judge should a l x q s  i larn the defendant prior to taking a n \  action 
against him because of his disruptire conduct during trial 'j '  iVhen 
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the judge  taker actmn against the defendant on the basis of facts 
established before trial, such as the defendant's character or c r m -  
nal record. threats or attempts to escape and the nature of the of. 
feme,  no x'arning is required because the defendant's m-court con- 
duct 1s not one of  the hares for the action taken."l 

2. Recess DT Cooling O f i P e n o d  
After giving the aa rn ing  the judge should recess the trial f a r  

approximately ten IO twenty m i n u ~ e s . " ~  This action gi\er the de- 
fendant an opportunit) to think about the judge's aarning and de-  
cide hor  he plans IO conduct himself ~n future  courtroom appear- 
ances. Ir giver the defense counsel a chance to talk with the accused 
and a d \ m  him concerning his future conduct. In  man) cases the 
combination of the initial xarning and the recess should be ruffi- 
aent to control those defendants whose disorderly conduct i s  the 
result of ~gnorance concerning the behn io r  expected of them or  the 
result of an emotional outburst This 1% especially true in those cases 
where the defendant i s  acting ar his onn counsel It IS doubtful, 
however. that such procedures uill have an\  effect on the canduct of 
those defendanri who are purporel) r n i n g  to disrupt their trial 
because of meanness. disrespect for the judicial process or political 
reasons. 

3 .  Armad Gunrds 
IVhen n rrialjudge has eridence prior IO trial that the defendant 

mag t i \  to disrupt the proceedings bv atrempting to escape, a 
merhod of prohibiting such conducr is the use of armed guards 4s 
nored above,"' the judge should conducr a hearing on the necessm 
for using armed guards before requesting theii presence in the 
courtroom. While rhe use of guards ma\ discourage some disrupti>e 
conducr, m most instances rheir only function w i l l  be to restrain the 
accused *hde he i s  being shackled and gagged or IO phvsically re- 
m m e  him from the courtroom To leisen the prejudrlal  atmos- 
phere [hat the presence of  armed guards might create. the judge 
should use guard3 dressed m cnt l ian  clothes rather than uniforms 

4 coniempt 
\+'hen a r r ammg,  a i  described abote ,  doer not stop the defend- 
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ant's dirruptile hehabior. the trial judge can consider using his con- 
tempt power. C i \ h a n  trialjudges h a w  rhe power to summarily Cite 
defendants who are disruprke tn their presence for contempt at the 
time such disruption raker place If the judge i s  not persanallv 
axare of the contemptuous behabmr. he must ha\e a hearing before 
he ma! cite an accused for conrempt Further. if he desires that 
the defendant be rentenced for more than SIX months. he cannot use 
his summan contempt p m e r  because the defendant is then enritled 
to a JU'\ 1rial '" In  addition, if the defendant's conrempruous he- 
haiior 1s directed at rhe t l ia l judge.  he must arrange for the con- 
tempt citaiion 10 be tried b, ana rhe rpdge .14B The major p o m  in 
fa\ar of  using the conrempt power is that I I  does nor interfere xirh 
the defendant's right to a fair trial because I I  doer nor create the 
porsihihrj of prejudicing the jurors  toward the defendant H o r -  
e ~ e r ,  I f  the case i n ~ o l i e i  C I ~ E E  uhich c a r n  length7 senmnces, the 
defendant's improper conduct i s  unlike11 to be deterred b j  rhe addi- 
tional sentence a conrempt citation would t a r n  

The  contempt power aiailable to the milltar) judge \ a i m  rignifi- 
cantli f rom char available IO rhe cmilian Judge ' j S  The  baric author- 
i n  far criminal conrempi tn courts-martial i s  found in [he Lmform 
Code of M i l i r a r i  Ju(ticeli" and mplemented ~n the Slanoal for  
Courts-hlarual '" Venacmg or dirrupt i \e  conduct during a court- 
marr ia l  can be punished h i  confmemenr or fine 

When a defendant is cired for ionrempt the regular proceedings 
of rhe court-martial should be ruspended and a hearing held during 
i \ h x h  the defendant is directed 10 s l i m  cause n h \  he rhauld not be 
held in conrempr If the milirarr judge IS hearing the case alone. 
he derermmcs if the defendant 15  in conrempr If lie maker a n  af- 
firmarire finding, he then decides an appropriate senrence for the 
condocr.'5' If the trial i n i o l i e s  a court xirh membeis, the court 
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determines if the conduct I S  canremptuaua and sentencei the de-  
fendant for his contempt.155 li is  theoretically possible for the trial 
judge to decide that a defendant is nor m conrcmpt and then have 
the court members merrule this decision and find him ~n con- 

and the coun  ma) also find that the defendant is not in 
contempt afrer thejudge has cited hrm for  ~ o n t e m p ~ . ' ~ '  In all cases a 
record of the contempt proceedings must be kept and  the c o n ~ n i n g  
authority must approve any sentence for contempt before it be- 
comer e f f e c t ~ e . ~ ~ ~  As an alternative to this procedure, a defendant 
can be charged and tried at  another. subsequent court-martial far 
his contemptuous conduct.'sg 

Because the conwning authonty must approve ali sentences for 
contempt and when there is a court r i t h  members, rhe members 
must decide t f  the behawor of the defendant IS contemptuous and 
determine the sentence for  contempt, the use of the contempt 
p o r e r  by the military judge to conrrol a disruptive defendant IS not 
practical. I t  would hare  litrle or no effect on the defendant r , ho  
purposefully tries to disrupt his trial or one who faces a severe sen- 
tence. The  possibility that court members hill be prejudiced against 
a defendant they have found in contempt is so great that It is un- 
likely that any instruction by the military judge would erase the 
potential prejudice 

In \iew of the current limitations on rhe use of the contempt 
power in the militari, the only time thejudge should consider its use 
1s *,hen he desires to warn the defendant about conduct which LS 
minor in " a w e  The  Manual rpeclfically prowdes for  such a warn- 
mg.'80 

5 .  Shackling 
IVhen xarning a defendant about his conduct and threatenmg 

him with contempt fail IO control his disruptire behavior, thejudge 
should consider binding and gagging the defendant. The  use of 
binding and gagging has been discouraged by the Supreme CourtLB' 
and the American Bar bur has not been prohibited. 

I d  
I b ' l d  
" ' I d  

Id .  
l ' a l d  

MCM. 1969. para l lB0 
Illinois b Allen. 397 L S 537. 344 (1970) 
F r a r n o ~  or TIE Tnrrr Jraci  iu,oru now 3 ,  i 66 si 88 
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In Cnttsd States V .  GentileLe3 the Court of Millran Appeals recog- 
nized and approved handcuffing a defendant during his trial 

The  sight of a defendant hound and gagged in the courtroom is 
EUTCI, "a[ odds ui th  OUT sense of human dignitr and fair pla) ''I6( 

When hound and gagged the defendant loses his ahiliri io com- 
municate with his and it 1s likely that jurors  will he prey 
"diced against a defendanr uha IS bound and gagged."8 Moreorei, 
there 1s no doubt that a defendant h h o  1s handcuffed. tied to  a chair 
and gagged detracts from the ~ e r )  dignit) of  the court which the 
judge I S  rrring LO 

Because shackling can habe such a prejudicial effecr on the de- 
fendanr, II should be used sparingly and preferably onlv when the 
case IS being tried by judge alone. Its use when there are court  
memherr should he limited to umtsud factual cmcumstances such as 
found in t h e  G e r ~ t d e ~ ~ ~  case, where thejudge had a defendant w,ho 
rhrearened to remove his uniform handcuffed If shackling *auld 
prompt the defendant to struggle against the shacklei, It should he 
a o i d e d  hecause II w11 only c r e a ~ e  more disorder. Gagging should 
newr  he used because in most cases a defendant w i l l  remain able to 
make enough noire to disrupt the trial, the gag can physirallr haim 
the accused and ~t 1s impoisihle to limit the prejudicial effects its use 
generates. Wheneier  shackling IS used the judge must he sure to 
instruct the j u r y  to disregard the defendant's restraints in an at- 
tempt to aboid its potential p r e j u d i ~ e . ~ ~ '  



19771 DISRUPTION IN THE COURTROOM 

6 Removal 
T h e  lasr means available to the trial judge to control P disrupti\e 

defendant is to hare him removed from rhe courtroom. T h e  re- 
moval of a defendant from his trial deprirer him of his constitu- 
tional right to he p r e ~ e n t " ~  and should be used on]\ a h e n  it IS 

impossible ro continue the rrial in his presence Removal is recog- 
nized by the Supreme Court  as a constitutionally permissible 
method a i  handling a disruptive defendant."' Although there are 
no reported cases m the military where the msue of removal has been 
addressed, r emaung  an accused who has been present for the open- 
ing of the trial and his arraignment LS permissible under the probi- 
sions of rhe h l a n ~ a l . " ~  

{Then an  accused is  r emmed  from the courrroom he not onlv 
loses his ngh t  to he present but he aim is deprived of his right IO 

confront rhe ilitnesses against him."' His absence mal prejudice 
the court members against him. Honerer, rhe effect the r e m o d  of 
the defendant rou ld  ha\e on the court members would tend to 
lessen B E  rhe t ~ i s l  proceeded. whereas a defendant who is shackled 
or gagged would be a constant reminder of his mirconducr. Re- 
mo\al .  as opposed to  shackling or gagging, is preferred by the 
.4merican Bar Association as a method of conrrolling rhe defend-  
ant's disruptive behavior lib !$'henever remmal i s  used the judge 
should instruct the court members to disregard the defendant's ab- 
sence 1 J O  

Several procedures have been suggested as alternatires to re- 
mming  the defendant  entireh from his trial. 11 has been suggested 
that a soundproof box be installed tn the  ~ o u r t r 0 0 m ~ "  and con- 



MILITARY LAW REVIEW [Vol. 75  

rtrucred in such a way (hat  rhe defendant could see and he seen h \  
t he judge  and wtneries, hut not by thejury This would enable the 
defendant to remain in the courtroom and at the same time keep 
his behavior from being heard or seen by the court members. 
Howieber. [he porrihilir) that thejurvui l l  he prejudiced against the 
defendant asjust as great %,hen the)  are preiented from seeing him 
as >$hen he I S  r emwed  from the C O U I I I O O ~ .  Such a box hould also 
he expensite and Y ~ T I  impractical to  install ~n man\ courfroomi 

Connecting the courtroom to a separate cell with closed C I T C U I L  

tele>ision and a communications qrrem has been suggested as 
another alternative."'The defendanr ma\ then he remored to rhe 
speciall) equipped cell If he disrupts the proceedings. Use of such a 
device would limit the impact of the defendanr's disruprive he- 
hat ior  and p rmide  the judge  x i th  a readr means m keep the de. 
fendant informed of the progress of the trial In  the mihtar i ,  the 
cost srould he relatirel) l o ~ v  inasmuch as most milltar) mstallatmns 
habe the facilities to establish a closed Circuit teleiiiion and c a m -  
municarions s ~ s r e m  This  approach would require no map '  con- 
S I ~ U C I ~ O ~  because an) room near the courtroom could he used as a 
holding cell for the defendant so long as It could be secured 

I n  Stair ii Mnrytf"g P disruptive defendanr's conduct uai  con- 
trolled b\ sedating rhe defendant xi th  tranquilizers The appellate 
court d i i apprmed  of this method and compared I t  with shackling, 
ra \ ing I t  affected rhe defendnnr'r mind at the rime of m a l  and 
pre\ented him from hai ing the C X C I U E I > C  control of his mental 
proceirer. Because such a procedure mould h a \ e  IO be cloael)  mon- 
itored b> a physician and 11s potential for abuse is so great, I I  1s not 
a aorkahle  merhod to he "red m controlling a defendant's dmrup- 
tibe heha>mr.  

C IVHAT THE J C D C E  .MC-ST DO 

If the t r i a l  judge has  the defendant shackled he musr g n e  the 
defendant ample opportunities ro promise to h e h a \ e  and to then 
habe rhe shackles remoied l e u  He mu51 also en5u1e that the re- 
x r a i n t s  used d o  not injure the defendant in an i  wai In order  LO 

reduce the prejudice toward rhe defendant the judge 5hould at- 
tempt IO limii the i w h i l i t r  of t h e  shackles b\ merhodi such as 
directing the defendant to remain seated and to keep his hands 
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and arms below the table.L81 Bringing the shackled defendant into 
the courrroom prior to the arrival of the j u n  is anorher means to 
reduce the prejudice.'8' 

When rhe t r ia l judge has the defendant r emmed  from the court- 
room he has a duty to allow the defendanr to confer w t h  his coun- 
sel and to keep the defendant  informed of the progress of the 
irial.'83 This can be accomplished rhrough the use of closed circuit 
televiiion and a communications n i t e m  be t r een  the courtmom 
and defendant's cell, or hg gi \mg the defendant  a copy of the daily 
transcript of the If none of these options i s  available to the 
judge,  he can accomplish the same goal by making sure rhe de-  
fendant meets regularly w t h  counsel during the cauire of the trial 
and that the counsel has sufficient time to keep the defendant  
apprised of vhar  1s raking place in the courtroom This process 
is facilitated by keeping ihe defendant m close proximm to the 
courtroom. A mid-morning and mid-afternoon recess of at  least 
thin)  minutes and a lunch recess of at least one hour will gire the 
defense counsel the opportunity to m m d t  r,ith the defendanr and 
keep him informed of the trial proceedings 

T h e  trial judge IS not required to allox the  defendanr to rerum 
to the c o u r t r ~ o m  once h e  has been remo\ed, lne bur in most cases 
eiery attempt should be made to  allou the defendant to re turn. 'a i  
At the beginning of each trial dar rhe trial j udge  should gire the 
accused the apporrunirv to promise to behaie  and to  he permitted 
to return to the courrroom. 

T h e  trial j udge  should keep in mind thar u h e n m e r  there is 
courtroom disruption he immediatelv has a duty to  reduce the 
extent of the prejudice the jury m a l  feel rowiard the defendant .  
Eten I F  the disruption I E  minor he should consider w,hether an 
instruction i s  required. If the diarupribe conduct IS apparent  to the 
juri, the judge should instruct them to disregard i t . ' B B  
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VI1 CONCLUSION 

T h e  mil i rarypdge musc conrmualh remember rhar > r  is his d u t j  
IO control the disruptire defendant To accomplish this mission he 
must knon xha t  disruprion i s  and the techniques available LO him 
to control i t  To effectively control courtroom disruption he must 
establish a plan and follow It m each care. BY following the same 
procedure he will ensure that he i s  handling rhe iiruation praperl \  
and at  the same time bil l put other defendants on notice as to uhar 
to expect if the) are dirrupri \e .  

A s  soon as the judge  derermmei rhe defendanr 1s being dirrup-  
t i \ e  he should irop the proceedings, excuse rhe court  members, 
and hold an article SQ(a) hearing. . i t  the hearing he should inform 
the accused and his counsel Lhat the accused's behavior is dii rup-  
t i le  and I F  it continues that rhe accused uill be r emmed  from the 
C O U T I ~ O O ~ .  He should gibe the defense attornei an  opportunirg to 
be heard on the iiiue and at the same time ensure that all the  
rele\ant eLidence concerning rhe defendant's conduct 1s included 
in the record of t r ia l .  Ir I S  imporrant that the accused knox what 
par t  of his behabior IS disruptive and i s  axlare of the canrequencei 
if it continues. T h e  court should then be recessed to give the de-  
fendant a n  o p p o r t u n m  to consult X i t h  counsel and consider [he 
judge 's  warning 

I f  rhe defendant refuses ID cooperate or roiis to continue his 
disrupt t ie  behaxior he should be remoied from the courtroom If 
he has been arraigned. If he has not  been arraigned,  he should be 
restrained ~n the m u r i m o m  unrd afrei arraignment If rhe de-  
fendant indicares he inrends LO hehme,  then the t i i a l  ihouid be 
resumed m 111s presence. Howeier .  if he agam becomes d i r rup rne  
he should be r emmed  from rhe courtroom, assuming he has been 
arraigned In all cases, nhen  the defendant i s  remoied,  the judge 
must IOSITUC[ the COUTI members to disregard the remmal m t h e u  
process of derermining the defendant's guilt or  mnmence Once 
the defendant  i s  r emmed  rhe c o u n  should proceed an his absence 
u n ~ d  such time a i  the judge is  coni inced that the accused nill be- 
habe 

Afrei removing the defendant  rhe judge must keep him tn-  
formed as to the s t a t u  of the trial and g n e  him ample opporruniri 
IO consult uirh his counsel To aid thejudge ~n accomplishing this, 
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all militarv ~our t rooms should h a \ e  a suitable room located near 
them xn which to secure the defendanr. This morn should he con- 
nected with the c o u r t r ~ o m  hr closed a r c u n  teleiismn. In addition, 
there should he a telephone, equipped wirh a light ra ther  than a 
hell, at the defendant's ~ouniel 's  table which connects the deten- 
tion room with the couriroom This  w11 enable the defendant  to 
communicate with his counsel during rhe trial hi thout  crearing a 
disturbance 

T h e  militar) j udge  should he concerned not onli w r h  control- 
ling the defendant's behavior b) having him r e m w e d  from the 
C O U T ~ T O O ~ ,  but  also xith ohtaming the defendanr'r agreement that 
he ti111 hehare and conform to proper courtroom heha\ iar  hi thout  
being remored from his trial. T o  accomplish this the militan judge 
musr applr  the techniques described in this arucle m a firm and  
fair manner By so doing he ensures thar horh rhe defendant  and 
The public properly perceire the issues m,al\ed. 
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T H E  AMENDED FIRST ARTICLE TO THE FIRST 
DRAFT 

PROTOCOL ADDITIONAL T O  THE GENEVA 
CONVENTIONS OF 1949 - ITS IMPACT U P O N  
HUMANITARIAN CONSTRAINTS GOVERNING 

ARMED CONFLICT* 

Captain John F DePue ** 

I t  u a much drirvsied qzrastzon whether !he marreign must 
absemr the o7dtnaq hili a f u m  in dealing w!h rebellious 
svbjecfs who have oped) taken up arms ogornsl him. ' 

1. INTRODUCTION 
Wrought tn the embers of the Second World War and adopted tn 

contemplation of enswng conflicts of  a similar charairer, rhc four  
Geneva Conrentions of 1949' ha\e wmeised  a phenomenon whose 
frequency and per\asweners could nor habe been enbirianed b, 
their formulators This phenomenon is a shift in the nature o i  
armed conflicrs from those characterzed b) the emplorment of 
trained and umformed armies, flxed battle linea. and segregated 
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ciiilian populationr, to a heterogeneous S U C C ~ S S ~ O ~  of internal 
sriugglei of iarving mrensin and purpose x h x h  ha le  generall~ 
possessed none of  the foregoing arrributer. Although conflicrs over 
rhe past w o  decades falling *ithm the traditional model can practi- 
c a l l i  be counted on the fingers of a single hand, those of the latter 
t ipe,  b\ one estimate, ha\e numbered %ell m e r  a t h a u s a d 3  Cui- 
sori ieference LO newspaper accounrs of such struggles indicares 
rhat rhei npicalh i n \ o I ~ e  clasher between the rnhrar) farces of a n  
incumbent go\ernment  and domestic facrionr bent upon e lmmar-  
m g  whar (he) characrerile as colonialism, racism or the repression 
of a quest for self-determmarion The recurrence of such conflicrs, 
rheir frequent11 brutal nature ,  and the widespread simpathy that is  
often exended  to insurgent rnmemenri ha\e  prompred [BO discrete 
de\eloprnenrr in the iniernatmnal communin 

The flirt, of an essent iah humanitarian cast i s  rhe product of a 
recognition that  extant norms gobernmg rhe conduct of such con- 
flicts are now noefulli inadequate to  minimize the brutalit, o f  such 
conflicrs and adequately protect noncombarants The  formulation 
of a more closely defined scheme IS mperat i \e .  Serious efforts in 
this direcrion were underraken as earl\ as 1953 bi a commissmn of 
experri coniened b, the lnteinational Committee of  the Red Cross 
(ICRC) This moieinent  xias stimulated b! the passage of reiolu- 
tioni b\ both the Twentieth and Twentx-first lnrernational Confer- 
ences of the Red Croic s A Draft Additional Protocol to the Geneia  
Can\entmns of 1949 dealing cxcIus~~cIv with rhe protection of i ic-  
timi of noninwrnational conflicts *as u l r m a r e l i  f o r m u l a r d 6  This 
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document 1s but a pornon of a comprehensive program br the ICRC 
to augment the Conventions in P manner that will permit them more 
adequately to ameliorate the conditions caused by current  merhodr 
of warfare. 

T h e  second dwelaprnent  is of an essentially political bent and 
recognizes the legality of certain insurgent movements whore oxen- 
rible objectives include emancipation from alien, colonialist or racist 
domination. This result 1s manifested in the statements of  >arious 
inter-gorernmental ~oal i t ioni '  and i e i e ~ a l  resolutions of the United 
Nations General Assembly which collectwel) appear to recognize 
the right of such movements to employ armed force in pursuit of 
these objectivess despite proscriptions contained in the United Na- 
tions Charter.' Furthermore, these sourccs would ascribe to such 
conflicts an international character and accord the insurgents the 
full protections and safeguards of the Geneva Al- 
though such assertions mas be primarily motivated by ideological or 
political considerations, t t  i s  indisputable that  they have lent 
strength to the movement to extend the protections of mrernational 

There two derelopmentr coalesced in a dramatic manner in the 
presentation of an amendment during the Diplomatic Conference 
on the Reaffirmation and Development of International Human- 
itarian Lax, Applicable to  Armed Conflicts. Convened by the Swiss 
Government a t  Geneva d u n n g  Februarr and March 1974, the Dip- 

law LO 'onfllcrs of a nonlnternatlonal scope. 
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lomatic Conference bas to srud) the two Draft Prorocols prepared 
by the sraff of the ICRC. The firsr of the 1110 Draft Protocols deair 
with iniernational armed conflicts. the second, s,hich has pre- 
\iouii) been mentioned. concerned thaw of a noninternational 

The subject matter of both had been considered m de- 
tail b) two Conferences of Government Experts, and the Protocols 
themseher were formulated and subsequently revised on the basis 
of rhaie The  committee assigned by rhe Diplomatic 
Conference to irudv the general provisions of borh Lhe First and 
Second Protocols" devoted Its almosr excl~sive attention during the 
1974 sess~on to the manner  m which wars of national liberation 
should be treated.'5 It ultimately adopted the startling proposal thar 
the first article of Draft Protocol 1 be amended to read: 

I The present P~otorol. xhich supplemenis the Geneia Conienrionr of 
.August 12. 1949, for the Prorecuon o f 1 v a r V m m ~ .  shall appli kn the s n ~ a  
mns referred LO ~n Arr i i le 2 common IO rheie Canienrrons 

I '  fr Protocol Additional IO the Geneia Concenrions ofAugus i  12 1919and 
ercion of Victims of lniernatianal Armed  Conf l i c i  ~n 
ITTEE OF THE RED Caorr. Dmrr Aonl r ro* -a~  P 
i o i 5  or .Arcurr 12. 1949, a t  3 11973) [hercm 

' *  Drair Piororol 11. Iupm nore 6 

f r h r  1 Y i 4  Diplomatic C 
e Diplomatic Conference 

" I d  a t 6  
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Principles of International Lan concerning Fnendlr Relarims and Ca 
operanon among Staiei I” accordance *hrh the Charter of the United Sa- 
Lion3 xe 

The  objective of the second paragraph of this article is aelectirely to 
exrend cerram safeguards pertaining IO international conflicrr to 
those of an  essentiallv internal character. The  determination as to 
n,hen such protections shall be accorded the members of insurgent 
moremenu is, under  this formulanon, exclusively a function of rhe 
movement’s ostensible political OT ideological aipirarmns. 

This article *ill first proride P brief conrexrual framenork from 
which this proposal can be evaluated. It uill then examine the pro- 
p o d s  conceptual impact upon the extant norms gowrning warfare 
and assess the  extent to which i t  succeeds tn expandmg the protec- 
tion3 accorded [he participants and \ictims of the newly recognized 
class of conflirrs. \\‘here appropriate, i c  will also consider methods to 
ameliorate the textual ambiguities, ~ncongrumer,  and applicational 
limirations nhich are noted 

11. A B R I E F  R E C A P I T U L A T I O N  OF T H E  D R A F T  
AMENDMENTS C O N T E X T U A L  H E R I T A G E  

A .  PRLTCIPLES CSDERLYIYG P R E S E S T  Z’OR.MS 
GOVER.TI.\-G 1ATER.TATIO.TAL CO.TFLICTS 

It is  bmond the scope of thn  article to engage in a derailed ac- 
count of the de\eiopment of the lab of land narfare .  Hawe\er,  i i  IS 

essential LO this analysis of the amended Drafr Article I to recall 
several fuundamenral assumptions underlying [he four Genera Con. 
iencions of 1949. First. because the proposed amendment IS con- 
tained in a protocol rh i ch  purports to augment the Canrentmnr, its 
departure from their conceptual basis could weaken the Conien- 
tmns rhemsehes Second, becauie the draft amendmenr can be con- 
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strued to extend the applicarion ofrhe e n a n t  pro\irmnr o f the  four 
Conventions, i t  must be determined whether such an extension LI 
conceptualh and practically feasible 
I .  The Oblrganoni Contatnrd tn the Four Genroa Canoentioni 0/1949 Are 
Abrolulr 

The first ti*o articles common to rhe Con\entmnr clearly enun- 
ciate the philoroph\ (hat %as intended to p e n a d e  their application. 
Common Article 1 provider that "The High Contracting Parties 
undertake to respect and ensure respect for the presenr Comenrmn 
in all circumitancei "" Common Article I 1  then asieits. 

Considered togerher. there m o  pro\iimnr indxate  rhe absolute na-  
ture of n signator) states obligation to iomplb hith the Conientmns 
during inrernational hostilities. Unlike the consrruction ascribed IO 

) t i  precursors. this requirement IS nor contingem upon a declaration 
o f a a r  bi either part) or the uillingners of one of them IO recagniie 
the existence of a state of a a r  The use of the phrase "armed 
conflict" in Common Article 2 makes It clear that the Con<enrionr 
are  intended IO C O I ~ T  a n \  situation LD u h r h  a diffeience between 
tho S I P W S  leads to the emplo\menr ofarmed forces Furtheirnore,  
the obligations cannot be abrogated b\ either parri in the e\ent of 
oierriding m i l ~ a r ,  necersm But  moir important to this stud,, there 
Articles make i t  clear rhat rhe Conbentions are to he applied LO all 
international conflicts despite the fact that one or the other of the 
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parties vi l l  hale  resorted to armed force in \iolation of the United 
Narians Charter. subsequent pronouncemenis of its organs de. 
nouncmg aggrersmn,21 or other international norms 

The benefits and responsibilities of the Comentions applv equallv 
to the aggressor and to rhe v m i m s  of aggression without reference 
to any derermination concerning the justice of either's cause. The  
injection of such coniiderarians would merge two traditionall, d m  
crete bodies of international lax. that applicable in determining the 
lawfulness of the use of force m pursuit of national objectixei and 
that regulating the manner in which such force mav be applied. 
Consideration of such issues aould render the application of hu-  
manitarian safeguards conringem upon a recognition of legirimacv 
and would almost cerrainl) rem11 m de  facto abandonment because 
no stare would recognize the legality of its opponent's cause and 
concede rhe illegality of I t s  oun .  In an) eient ,  even if an ObJeCIlYe 
derermination of this nature must be made, i r  would undercut rhe 
humanitarian purposes of the four Geneva Comenrionr b) denying 
protection to broad caregorier of combatants and entire ciiilian 
populations s m p h  because their national leadership w a s  engaging 
in aggrerske or other unlawful conduct. Such a result would mark a 
monumental rerrogressmn m the derelopment of the law of armed 
c o n f l m 2 '  Accordingh, It would appear that anv contemporary ef- 
fort to expand the Conientmni  or to extend their scope should 
Iike*iie be unquaiified by considerations of  legitimacy in the 
e m p h m e n t  of miliiarv force. 
2. Allhoiigh There Obligotioni Are Lhiliteialli Assumed The) Piasupposr 
a Degree o/Rmpmcq tn Application 

T h e  language a f  the Common Articles also dictarer that a signa. 
tori nation cannot u n i l a t e ~ a l l i  qualif, 11s application of the Conren- 
tmns I f  a signatan opponenr fails IO comply uirh rheir This 
conrtrainr minimizes ,he opportuniriei for a belligerent LO predicate 
i t s  adherence upon IUbJectLle and probabls ielf-ser\mg assess- 
ments. It also minimires the consequences of InadTertenr or  isolated 
breaches. Indeed, ~n his cornmeman on the Convenrions, Picter 
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argues that this restriction springs from the characrei of the Con- 
ieni ioni  themielbes, and a n  e>ol\mg attitude among states that 
ratification constituted B legislative affirmance of their  loft, human- 
itarian ideals la ther  than a mere contractual effort 10 secure protec- 
Lions on rhe basis O F  retiprocit, 

Although there considerations eliminate a gvzd ,bw quo approach 
IO ndual  application. I t  is submitted that the coniepr of reciprocity 
still underpins the Con\entmns and usually rno t i ia tes  the iniiial as- 
sumption of their obligations Accoidmgl\. reciprociri muIt be 
reckoned with I" assessing an) effort LO exrend the Con\ent ionr  
P ~ t e r  himself intimates that rhe primar? incentire for states IO sign 
and obey the Conienrions IS the hope that such measures  ill induce 
potential opponents to act I" a similar manner .Z" Further support I S  

lent to  this praposirion b i  the Second Common Arricle uhich 
emp1o)s such an  assurnprim in dealing with armed conflicts be- 
tween signatories and noniignatoriei l t  makes the Can\enuons 
binding on the foi mer if  the latter accept and appli rheir provisions 
lr has been deemed preferable to require the prouimnal  extension 
of the Canienrmns '  protection to a nansgna ton  pending some in- 
dication of 11s m[ention.zP Hoae ie r ,  reference to diplomatic h m o n  
makes I I  clear that the protiiion !+PI intended IO makr sustained 
compliance obl tgaron on1\ upon some indication of reuprocin 
through the noniignatar\'s uords or  a c t m n ~ . ~ "  

Thu5. the conditional nature of the obligation proiidei an mcen- 
r i \e  for a nonugnarori ' i  adherence. and aifords the signaron B 
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reasonable expectation that it *ill be accorded the benefits of the 
Con>entmns I twould seem that, in a similar vein, an) liberalization 
of the Conrentmns '  scope or application should recognize the need 
for such reciprocal assurances between signatory and nonrignatory 
parties m conflict, and provide a n  analogous dence for mducmg 
their compliance. It cantrawnes human nature and common sense 
to  expecr an)  state to obligate itself to extend humanitarian protec- 
tions to an adrersar) which fails to  acknor,ledge reciprocal obliga- 
tlO"E. 

3 .  The Convanlions Conlempiolr Confltch Between Slates 
A cursory perusal of the four Comentions of 1949 impels the 

conclusion that they bere derigned with a (LCW touard regulatmg 
conflicts of the nature yet fresh in the minds of their drafters. Of 
greareir consequence to  rhu article, the drafrers contemplated that 
the participants ~n such conflicts would possess the characteristics 
ascribed to states 3 1  First, the use of the phrase "High Contracting 
Parties" and the term "power" in the First and Second Common 
Articles signifies not only an apparent affirmation that states alone 
are the proper subjects of internamnal  agreemenrs,3P but a h  a 
recognition that the implementation of se\eral of the Conrenrionr' 
substantive provmons requires capabiliriea possessed exclurivelp by 
international j u r m c  persons. There encompass, far  example, the 
appointment and uriliiation of a protecting poue rZ3  and the extra- 
dition of war criminals for The  Canvenrionr also presuppose 
that contracting parties possess rhe municipal attributes of state- 
hood. There include the legislarive competence to provide effective 
penal sancrioni for vmlmons of the Conventions: the judicial ap- 
pararus to try such and the adminirtrarire capabilities of 
callecring and disseminating dara regarding capritesge and civilian 

and  of administering adequate  facilirier for their 
maintenance In addition. the Conventions contemplate that such 
parties od1 employ militar) forces h , h r h  are amenable to discipline 
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and training in rhe Conienrions' o b h g a t ~ o n ~ , ~ ~  and are readili dii. 
tingushable from ci\ilmn noncombatanrs 

In dealing hirh the treatment to be accorded cirilianr. the Fourth 
Convention predicates the extension of humanirarian safeguards 
principallv upon a distinction m nationahti from the part, into 
*hose hands the ci!,ihans fall." Similarlr. rhe obligations regulating 
military occupationr42 are actirated by reference to  iemtorial  
boundaries Thus,  the concept of sratehood and IIE constituent 
attributes-the existence of a go\ernmenral muc tu re .  identifiable 
papulation and fixed territor\--asiume an essential role in the Im- 
plemenration of the four Con\entioni' humanirarian objecri\ei. A s  a 
result. compliiaring rhe mplementarmn of rhe Conventions by I"- 

cludmg uncontemplated entmes %!thin their purwex would not 
onh impede the entities' ability to apply or to enjoy the Conventions 
but could also grossl: disrort the established mechanisms. 

B PRI.YCIPLES GOVERA'LVG T H E  REGCLAT1O.V OF C0,VFLICTS 
OF A .TO.VISTER.VATIO~~AL SCOPE 

The  draf t  amendment to the First Article of Protocol I was formu- 
lated during rhe 1974 sessmn of the G e n e w  Diplomatic Conference. 
an assemblv conboked b) the ICRC LO consider proposals for the 
augmenration and amplification of the I a x s  of xar One of the Con- 
ference's objectires was to consider the adoption of a protocol de- 
signed to c lar ih  and enhance extant in~ernat ional  constraints go\- 
erning nminternational conflmi. Because chis aurhor belietes that 
the drafr amendment is potentially counterproductire to this objec- 
me. the content of  the prerenr consmaims merits some comment 
and evaluation m order to provide a foundation for analysis of the 
amendment in ltght of currenrly recognized principles of mierna- 
tlonal law. 

I Prriprcirve 

Perhaps the most i n m i a t l i e  feature of the 1949 G e n a a  Conren- 
tmns x a i  the mclusmn of a prmismn dealing exciusi~el i  r i t h  nonin- 
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ternaiional conflicts and deiigned to afford participants In such 
conflicts baric humanitarian protections. The  underlying problem 
war  not new nor was the effort to  formulate a solution unque. Dur- 
ing the mid-eighteenth century Emmerich de  Vattel pondered the 
question of what principles of humanirarian law should regulate 
c i b d  uar He concluded that chi1 rarr should be regarded as inter- 
narional canflicrs and conducted m accordance with the norms gor- 
erning such T h e  American Civil War provided the occa. 
sion for the promulgation of the Lieber Code, the first effort by a 
goiernment IO e n m a a t e  detailed humanitarian constraints gobern- 
mg 11s armed forcer in rhe time of i ~ a r . ' ~  This Code also indicated 
that wars of rebellion should fall within the purviea of such con- 
itralntl 4 6  

H o r e ~ e r ,  the initiatiie to regulate internal conflicrr through an 
international instrument *as prmided by the International Com- 
mittee of the Red Cross. During the inrerim between the First and 
Second FVorld Wars it adopted a resolution affirming the ability of 
Red Cross societies to p rwide  relief to iictims o fck i l  wars or re~~olli-  
iionarr disturbances" and subsequently adopted anorher resolu- 
tion authorizing the societies to seek the application of the human- 
itarian principles formulated m the Geneva Con\ention of I929 and 
the Tenth Hague Convention of 1907 to such conflicts.'8 Hearrened 
b) the SUCCCSI of such efforts, the ICRC soughr during the Geneba 
Diplomatic Conference of 1949 to include within the Gene,.? Con. 
>ent iom a provirion that would obligate the parties IO an internal 
conflict to apply the Con\enrmns' 

Although the concept of regulating such conflicrr rhrough an I"- 
ternations1 agreemeni v a s  revolurionarp, rhe idea itself did not 
meer the summary rejection rhar might have been expected. There 
war. howerer, almost uniierial apposition b) the delegations to the 
unqualified application of rhe Conventions' principles ro internal 
canf l~rs .  It ulas argued thar such action %,odd  give even common 
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brigands a quahfied legal s t a t u  and seriauslg handicap a state's 
legitimate abilitv to preserre itself.Jo The  question w a s  referred to a 
commirtee which u l r imate ly  recommended the adoption of a n  article 
enumerating the safeguards applicable to  internal contlicrr and con- 
fining them to fundamentdl prurecriani rarher than exrending the 
Conwntionr or their principles in to to  I' Such an approach xould 
not impede a de  j u r e  gmernmenr's abilir) IO repress acts which 
iiolated its l a w  or endangered its internal securir). The  subsrance 
of the proposal w a i  adopted bv rhe Diplomaric Conference in the 
form nox commonl) known as Common .4rtlcle 3 or the "Comen- 
tion in Miniarure ''j' 

2 AnoI)iu and Comment 

The  obligations of Article 3 ,  unlike those of Common Article 2 
uhich extend the Conrentions to conflicts between signatory and 
nonrignator, states. are not qualified b)  principles of reriprociry 
Rather. they are unilateral and absolute. T h u  i s ,  perhaps, the result 
of an artirude char the constraints are IO baric to human decenc) that 
reciprocit? i s  neither appropriate nor necessar? to their effectire 
implemenratmn. 

Despite these characteristics. rhe Article itself contains a n  am- 
biguiry uhich tends io qualify its unirersal and unconditional appli- 
caiion b) p ra i idmg  an escape mechanism for those who might 
choose to disregard i t .  The  amrat ing condition, rhe ourbreak of an 
"armed conflict nor of an international character," fails to proride 
a m  ruggeirion a i  to Nhar sorts of municipal disruption fall within its 
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ambit. I s  i t  intended to be limited to conflicts that hare acquired the 
s t a t u  of full-fledged belligerencies or cn i l  xars:  Doer t t  con- 
template TLOIS.  artacki on police stations b) anarchisrs or bands of 
organized cnminali? Or, does ICE application commence somewhere 
between these m o  extremes? Both its minimum and maximum 
scope appear 10 habe been tn doubt since the time of its enunciation. 
Alrhough Picter iuggerrr rhat rhis Article be given a liberal applica- 
r i m  due LO its limited c o n ~ e n t , ~ ~  a list of objectire cnreria gathered 
from \armus antecedenr proposals and mumerared m the Fmal  
Record OfThe (19491 Diplomatic Conference ofcanavo suggests rhat the 
framers were rtmpl> alluding to classic forms of helligerenc) I4 The 
similarity of the factors enumerated to those traditmnalli. employed 
to identify a helligerenc, cerminli impels such a concluamn. The, 
include: the existence of an organized insurgent militar) force act- 
mg within defined territory: the acquisition of some international 
status by the insurgent mo%ement: the porreision h> the insurgent 
of a goternmental organiranon, a iiillingnesi b\ the insurgent  au- 
thorn) to be bound b> the Conrenrioni; and I ~ C O U T S C  b\ the dejure 
go\ernment  to some form ofmilirar: force b s  In  this regard. a state 
nirhmg to aroid apphmg Common .Article 3 need s~mpl )  declare 
that the requisite conditions do  not exist and that it 1s therefore 
under  no obligation to abide h) the A r t d e .  

This narrow c ~ n s t r ~ c t i o n  also suggests a political motiiation for 
nonapplicarion. Derpire rhe admonirion of the final sentence of rhii 
Article rhat application shall not affect the legal s i a t m  of parties to 
rhe conflict, adherence EO a provision deemed mandator\ o n h  ui th  
respect to belligerents could he \ lesed as tantamount to recognizing 
that the conflict has acquired the status of  a helhgerenc). It i s  prob- 
able that the British failure to applr Article 3 in Slala\sia, K e n ~ a , ~ ~  
and more recentli, ~n Northern Ireland,j' as s e l l  as the initial reluc- 
tance of  the French expressly IO recognize i t s  applicabilit\ in 
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Algeria5b was prompted h> such concern.5s On rhe other hand, P 

nored authoritv has argued that once an advkrsaii 1s recognized as a 
belligerent. Common Article 3 no longer applies and rhe conflict 
becomes inrernational m scope.8o Such a result would rend 10 pur 
rhe conflict in a p n d i c a l  hmbo because, as another authonrr  argues. 
it IS improbable thar rhe rhird paragraph of Common 4rricle 2 con- 
templates such an ent i tyi  ability to ratify OT accede to the C o n ~ e n -  
tmns As a result, the conflicr would be gmerned onl) b, the 
amorphous residual body of  norms termed ' 'cusmn~."  This I S  an 
improbable consequence in \leu of the drafters' intention ro gibe rhe 
specific protections of Arricle 3 as broad a n  applicarion a i  possible 
This ambiguity seriouslv diminishes rhe ability of Arricle 3 [o p e l -  
form its intended function Accardingl\,, if an insrrumenr governing 
nonin1e~nai10nai armed conflicts LS effectireli to serve the intended 
purposes, Its scope must be enunciated with sufficient precision IO 
preclude self-reriing interpretations of d-def ined crireria, and ui th  
a threshold that IS lo\, enough to extend humanitarian safeguards a i  
broadly as possible io armed conflicts mtolving organized cambar- 
ants 

A second potential defect of Article 3 I S  rhe absence of an ~ n c e n -  
h e  IO assure conrmuing adherence h i  the msurgent Alrhough 
there IS a u m l a ~ e r a l  obligation io appl, the Article, and the de ju re  
gmernmen t  is  theoreucalh bound as a signatory. an  insurgent 
group has made no such antecedenr commitment. Maremer, 11 has 
little to lose b\ nonadherence, except pethapi  o s t rmsm,  because 
the narure of 11s opponent's obligation cannor be limited br conrid- 

Seieral  rheoriei h a i e  been adianced as to whi the "onsigning 
insurgent o r g a n n a t m n  is  equailr bound. These include the argu- 

e*at,ons of reclprocltv 
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ment [ha[ because the mo%ement claims LO represent the gorern- 
m e n t o r  in fact ~on t ro l s  some of its territory, it inherits the treats 
obligarionr o f m  predecessor 63 This position would seemingly be of 
little value i n  dealing w t h  insurgent groups that have not acquired 
such a wll-established status .4 second explanation IS that states. in 
becoming signatories IO the Conventions, accord a limited legal per- 
ronalir) to those within their terrmri  u h a  mighr engage in future 
insurgency. Such anteredenr recognition is sufficient IO confer upon 
the m o ~ e r n e n ~  legal nghri  under  Article 3 and impose its obligations 
ai re l l .B4 Although this argument mighr be sufficient to dictate 
compliance b r  the de ju re  gorernmenr, I t  1s difficulr to conceive that 
i t s  farce would alone impel adherence bv an organization bent upon 
destroying the incumbent government. 

In an) etent, insurgent groups have not univerrall) appreciated 
the conceptual niceties of such legalistic arguments. The  Interna- 
tional Committee of  the Red Cross, for example, reported at  its 
Twent).firrt Conference that insurgents h a w  O C C B S I O I I P I I ~  refused 
to consider themsel\es bound b, Article 3 and ha\e  been unwilling 
to apply some or any of  t ts  prouirions, particularl) r h e n  the\ inter- 
fered with the employment of rerror as a weapon 6i I t  is apparent 
that some inducement other than the somewhat strained, logical 
appeals of international lawirers will be necesian if  mniiitenc ac- 
ceptance and applrat ion br inrurgenr organizarions 1s to be ex- 
pected. 

Undoubtedh [he most frequent cririciimr lereled at Article 3 con- 
cern not ~ I E  obligator) farce but its substantixe content. T h e  human- 
itarian protections 11 accords victims of inrernal conflicrs are Itmired 
in scope and vague m substance." They provide only a mandator) 
minimum standard of conducr which the parties IO the conf lm are 
exhorted to flesh out through special agreements adopring other 
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appropriare p io \mons  of rhe Comentmnr These deficiencies are 
in part the result of the drafreii' recognition rhat man> of the auh- 
i tantl ie prowtans of rhe Con\enrioni are 11reral l \  inapphcahle to 
c1\11 wars ,68  and the resu l t  of an apparent efforr to permir flemhilit\ 
~n dealing u,irh dne r re  situation( 

Houe\er .  suhiequenr practice indicates a relucrance hi  the parries 
to such conflicts ro enter inio the e n m i m e d  agreemenri Perhaps 
this reluctance is motivarcd h i  the fear thal drspire asiuiances to the 
contrari ,  such agreemenri might confer some i o n  of legal status 
upon the inwrgent ,60  I n  an\  ei.ent, this reiult makes II d e a r  rhat If 
the wctims of noniniernational conflicrs a r e  to he protected 
adequarely. the safeguards hill hare to irem eirhei horn Article 3 
itself or from an  augmentation of the Arricle I t  i s  nor sufficient to 
consign such addirianal i n e a m i e ~  [o rhe good nil1 or the iaprtce of 
the partiea 

I t  t i  heiond the scope of thir amcle IO proiide a deralled exaniina- 
(ion o f t h e  suhstantne prorectmnr afforded bv Common Article 3 '" 
Houeier .  because rhis a ~ ~ i c l e  assesses amended Article 1 as a qual- 
ified effoir to augment Common Arricle 3 ,  ie ieral  i u r s o r i  ohserxa- 
tionr regarding this Common Article's protectne deficlenclei a l e  
appropriare. First. this Amcle encomparrer onis perrons who a r e  
rak ing  no parr ~n actual ho i r i l i tm including rhme placed l i o n  de 
rornbot Precisel\ liho is covered by ~ I L  Article I S  unclear because 
during iniuigenc\  aciiiities, distinctions hetneen combatants and 
noncombatanrs are  often meanmglesa. fighters hi  nighr frequentli 
hccome farmers b\ da i .  and the cirilian populariorl of ten  actc\elr 
affords logmical or intelligence rupporr I O  one iide or the orher 

l s  to comharanrr .  the Common 4rticle limits neithel t h e  
r eapanr r  nor  rhe tactics that ma\ be ernplwed durmg h o r r h t m  
\ l a r eo~er .  i t  imposes only the generalized requiremenr o f  humane 
rreatment for cornharant+ rpeciftcalh prohibitink. personal i ~ o l e n c e .  



19771 GENEVA CONVENTIONS AMENDMENT 

cruel meatment and I O T I U ~ C ,  humiliating and  degrading treatment. 
the taking of hostages and the parsing of sentences withoutjudicial 
process. Alrhough, as indicated by Professor Bond, rheie general 
standards prmide some guidance for regulating the tiearment and 
derenrion of such  person^,'^ they are no  rubitirute for the precise 
rules conrained in rhe Comentions proper .  

Despite the fac t  that the ciiilian population is usually the main 
ricum of internal conflict, no special measures. smilar  to those con- 
tained m the Geneva Contention Relative to the Protection of Civil- 
ian Persons in Time of War, afford it special protection or human- 
irerim relief. For example. m gmerning international conflicts. the 
Comemion provides for rhe establishment of safety zones,'3 pra-  
hibiti the unnecerrar) destruction of ciiilian 
thorirer the moiement  of relief shipments 10 CI\ 
i t  regulates the detention of ciiilians b, prohih 
tlement or internment'6 and h) rpecifjing minimum standards re- 
garding food. sanitation, housing, and medical care m the event of 
detennon." 

A sLmilar observation can be made xi th  respecr to combatants 
taken prisoner. Again, no precise criteria similar IO those now con- 
tained in the Geneia Comention Relarive to rhe Trearment of P r m  
m e i s  of War" gmern  the conditions of rheir capri\irv or rhe exLent 
to which the) can be subjected LO disciplmar) sancrions.'g In addi- 
tion, although i r i s  unrealistic to suggest that such perrons should be 
absolved from criminal respansibdin for having participated in an 
armed rebellion against the government OT granted amnest) at the 
termination of hoitilxiei,60 It r o u l d  seem that the consequences of 
mere participation should be h i r e d  and some formula as to termi- 
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nation ofcaptnitL arserred I n  this regard, Common Arricle 3 onl, 
prohibits s u m m a n  e x e ~ ~ c m n i  and rhe imposition of punitkc s m c -  
tmns uirhout the miniinal standards of judicial ceremoni UIII \CT-  

ial l) recognized bi c i \ h z e d  people. 
A s  >+ill be recalled from the introduction to this article, defmen-  

c i e i  such a i  rheie prompted the initiation a f  efforrr bi the ICRC to 
extend the piorectionr of rhe Geneva Conienrioni to the >iirims of 
internal conflicti The effect of rhe amended First Article to Pro- 
tocol I upon this effort 7 + i l I  be considered m conjmctmn xith a 
comprehrnshe a n a l ~ r i r  of its ~mpacr upon the G e n e ~ n  Conventions 
rhemsel \e i .  Houere r .  these gaps were also rhe subject of correcti\e 
efforts xirhin the United Sations and a n  appreciarion of these and 
arher deielapmentr o i thm the internaiional communii i  IS essential 
IO an appleciatian of the ICRC'r efforts 

C. I T I J I A T I V E S  OF THE V.VITED .VATIO.VS REGARDISG W A R S  
OF XATIO,VAL LIBERATI0.V 

Almost ionremporaneousli with the Red Cross efforts 10 augment 
the inteinatinndl constraints go ie rn ing  internal conflicrs. the 
United '\ations General I r sembk underrook tito separate mitis- 
riier affecting this problem area T h e  firir consisted of P series of 
measures designed LO encourage rhe a p p l ~ a r m n  of the portions of 
the  G e n e \ *  Lonient ions  relar ing I O  international conflicts to 
selected internal 5rrugglei Far example. ~n 1969 the General A i -  
semhli included rhe follaaing proiision concetning the conflict m 
Southern Africa. ~n ii resolution on the Human Rights Year "[The 
Ceneial  Airemblil . .confirms the decision of the Teheran Con- 
ference to recognize the right of freedom fighters in sourhein Af- 
rica and in iolonial T e r r m n e r .  M hen captuied ro  be trrafrd U T  P n m -  
e z i  o/ War L-ndtr the C e n t r a  Conirntroni of I 9 4 9  " I n  the same %ear 
m 11s reiolurion on apaitheid.  the General Assembl) declared " tha t  
freedom fighreii should be rreared as prironeri of i iar  undei inter- 

ai l \  rhe G e n e \ a  Con\ention Relatire . > the 
err of w a r  " 3  In  reEO1"llO"s , " id r ing  

Rhodesia a n d  Angola.  th i i  . i i s i m i l a f i i e  l a n g u a g r  ) i e lded  to  
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phraseology which intimated thar the nature of the conflicts war- 
ranted full prisoner of war treatment and thar the Prisoner of War 
Canvenrion war full) applicable 

It a a r  unclear wherher these reiolutmni were intended io inti- 
mate that the conflicts invohed were IO be accorded an international 
character. Indeed, the Secretary General of the United Sat ions as- 
serted, in a study on human rights in time of armed conflict, that the 
part, states to the G e n e ~ a  Conventions ought to consider whether 
these pronouncements xere sufficient to render  [he conflicts ''In. 
ternational" for purposes of the Conventions or whether the\ were 
merely intended to stress the  strong concern of the international 
cammunit) for adequate measures for the combatants and cirilians 
mmlved.8s  The) do, ho-ever, indicate a detelaping attitude among 
at  least a minority of states that there should be some relationship 
berween the motives or aspirations of a combatant and the nature 
and scope of the legal norms protecting him. Under  such a test, the 
Con\entions' rradirional distinctions between internal and interna- 
tional conflicts must gire uag 10 a more flexible and necessarily 
mhjectnc characterization which would extend full protection to 
combatants  srruggl ing against  colonialists (Porrugal) ,  racists 
(Rhodesia). or other less clearly defined categories of oppressors. 

T h e  second dexelopment concerns the rraniformarion of the 
principle of self-determination a i  enunciated in the Unired Nations 
Charrerss mto a right which, at least in some mstances, mas leg& 
mately be exercised through the use of force IVhile i t  IS beyond the 
scope o f  this article IO examine the erolution of  thii doctrine m 
depth, several of the more important pronouncements of the Gen- 
eral .4siembly merit comment, particulail) because one of them is 
urilized in the amended Firsr Article to Prorocol 1. 

Self-determination was first recognized as a principle to be ex- 
tended 10 peoples, rather rhan merely an a i ~ u r a n c e  accorded States, 
m the 1960 Declaration on rhe Granting of Independence to Colo- 

In  each res~lu~ion,  the General .Aisemblr 
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mal Countries and Peopler This Declaration consrrued the Char- 
ter p ro~ i smnr  as mandares requiring ~ t a t e s  to refrain from iniolving 
themsehes in the social and political destinies of not only others bur 
also those peoples mer whom they exercised external dominion. 
Conieriely, 11 declared char such peoples poi ie i i  the right freely to 
derermme their political smus and puriue their gun soaal  and CUI- 
iura1 development However, the exercise of rhir principle r a i  made 
contingem upon the peaceful transfer of pouer  to such peoples. 

T h e  Declararion on Friendli Relarionr.88 rhe r e s ~ l u m n  IO which 
the amended Firit Article alludes in expanding the definirian of 
inrernational armed conflicts. transformed self-determination into a 
self-execuring right to he exercised through the ertablirhment of 
Ireelk-derermmed polirical i nmtu t iom Although the Declaration 
seems ambiguous as to the intended recipienrs of rhir l ight.  it ap- 
pears 10 he directed 10 persons suffering from alien iubpgarmn.  
domination or other e \~ernal lv  imposed interferenceBP and to offer 
no henefir to the subjects of domestic mis~reatmenf.~~ Subrequenr 
actions of the United Nations tend to support such a c o n ~ ~ r u c t i o n  
because, although rtruggler against racial oppression ha\e receiied 
endoisement.'' iecesiionist mowment i  not fitting into the rradi- 
iional anricolonialist mold h a i e  receibed little support T h e  Decla- 
ration also fails to enumerate the permissible means for exercising 
the right a i  self-determmarion Alrhough LI forbids the emplwment  
of  force m depri \mg people of this righr and inrimares that forcible 
a m o n  can  be used in ~ e l f - d e f e n s e . ~ ~  II does not acknowledge that 
armed \ t o h i e  I S  a permissible iehicle for the attainment of rhir 
end 

This ambiguit: appears to hare been reiolLed tn a more recent 
Genera l  Arsembl, p ionouncemenr .  one s h i c h  combines the 
phenomenon of ad hac applicarion of the Con\entioni to selected 
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internal conflicts with the recognition of rhe nght of peoples to 
self-derermmatian. T h e  1 9 i 3  Reiolurion concerning Basic Pnnci- 
pies of the Legal Statui of the Combatants Struggling Against Cola. 
mal and Alien Domination and Racist Regimess' enunciates a series 
of srartling pronouncements adopted b! 83 states It first asserts 
that inasmuch as colonialism IS a crime, colonial peopleshove the right 
to  itruggie 6) nil means at thrtrdtrpornl against alien or colonial domina- 
tion o r  racisr  regimes m pur su i t  a i  t he i r  r ight  of  self. 
determination. Q 5  

Thus,  the ambiguities of the Declaration on Friendly Relations 
bere somewhat clarified T h e  right of self-determination encom- 
passes freedom both from e.iternal domination and from at  leasf a 
single form of domesuc oppression as uell-racism In addition. for 
the first time the use of armed force LS recognized as a legitimate 
instrument for artaining self-derermmation. Second. xhen  armed 
farce 1s applied ro obtain this goal, rhe conflict acquires an "tnterna- 
ti0nal.l character in rhe sense of the 1949 Ceneia Conventions. O 6  h r  
a result, captured combaranrs srruggling for rheir freedom are to be 
accorded the status of prisoners of  X ~ T  Third.  the employment of 
mercenaries by the c ~ l o n i a l  or racist gmernment  11 considered a 
criminal act and accordinglr. the mercenaries are to be treated as 
uar CrlmlnalE.@' 

These assertions are indeed revolurionar\, and suggest graie  im- 
plications. The use of force i s .  for the firit time, recognized as a 
poiirire right to be utilized for purposes orhei than self-defense 
The right to self.derermination is  expanded beiond its familiar an- 
rmdonialis setting. The  gene,^ Comentmni  are exrendedin toto to 
a context for n h c h  thr)  here not intended Finall\, r h e j u x i c e  of a 
cambatanr'r cause gmern i  the rights to nhich he LS entitled m the 
menr of capture I n  thr  context of  a single Geneial Assembly resolu- 
tion such pranouncementr might be dismissed a i  mereh uresponri- 
ble and emphemeral political proielytiiations Howie\ei, [he Draft 
Amendmenr to rhe First Article a f  Protocol 1 touches on  each of 
these assertions and.  if enacted 8s a portion of a n  international con- 
\enrion. would superimpose them upon the international legal i's- 
rem resulting. the author submits, in I ~ T ~ O U I  distortions Such po- 
tenrial ramifications can be appreciated anl, b) e \a luatmg the 
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amendment m the contexc of rhe proporirion enunciated in rhe pre- 
ceding porrion of this article 

111. AN ANALYSIS O F  THE 
S I G N I F I C A N C E  Ah'D E F F E C T  

O F  T H E  P R O P O S E D  A M E S D M E N T  

A .  ISTRODCCTIOS 

In Its initial form. Protocol 1 o a r  intended IO supplement the f o u r  
Geneia Can\ent ions of 1949 inioiar as the\ applied to  conflicrr 
enumeiared in Common Article 2 of the Grne ia  ConJentnoni 411 
matters gmein ing  noninrernational conflicrs weie relegared 10 Pro- 
m c o l  11. I n  arriring at rhir formuiation. the ICRC apparentli disre- 
gaided the posirion of se iera l  gmernmenr experts that  selected 
s a r r  of narional liberation merited i r e a ~ m e n r  P I  internaimnal con- 
flicts Yer from the intrial p l e n a n  session of the Diplomatic Con- 
ference. the question of rhe i[a[us L O  be accorded moiements  
rriuggling for self-derermmarmn war  of utmost importance Repre 
sen ta~ i>e$  of the n e ~ l !  proclaimed gmernmenr of Guinea-Bmeau 
(Portuguese Guinea) ,  African and Palestinian ltberarion moie-  
menis, a i  well ai rhe Proiisional Reiolurionari  Go ie rnmen t  of 
Vietnam (PRG) sought IO participate m the Conierence and a e r e  
supported br man) third world p ~ r e r s . ~ '  a i  uell a i  b> a recent 
United K a t i o n r  Reiolut ion.  Lc 'n A f t e r  a x e e k  of del tberarmn.  
Guinea-Bir ieau u a i  5eated as a fu l l  participanr and the A f i i c a n  and 
Arab liberation mmenienrs ~ i e r e  iniited to parricipare fulli tn rhe 
deliherarionr of the Conference bur uirhout \ate lo' The PRG'I bid 
far a seat ,  ho re i e r ,  \+ai  defeated b, a single \ore "' T h u s .  [he 
subirantne poi t ion of rhe Conference began ~n a n  atmosphere 
faloring the tieatment of niimnal Inberarion mmemenu  ar ~ n c e r n a -  
tiunal entines This armoiphere periaded h e  deliberarmn\ of the 
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F m t  Committee which considered the mtroducror) articles of both 
Protocols during the 1974 session 

Almost trnmediatel) after the rubmmmn of [he Red Cross draf t ,  
Communisr bloc and third world states"' submitted counter pro- 
posals rhar proposed that *ars of nauonal liberation be treated as 
international conflicrr.Lo5 T h e  statements of the proponents and 
supporters of these proposals left no doubt that their primary moti- 
vation w a s  to establish the principle that such conflicts were interna- 
nonal m stature, and that humanitarian considerations were of onl) 
mmimal ~mportance.'~~ Perhaps as a consequence of  this situation, 
rhe western delegates' ~ o n c e r n i  over the conceptual and practical 
diff>culries of iupenmposing such conflicts upon the Conwntioni' 
existing structure were largely ignored One represencarire of a n  
African hberation mo>emenc stmply responded thar such problems 
could be ironed out later by international jurists and 

The  proponents also appear to hare focused their mterest upon 
conflict tvpes u,hich have been accorded some LncernationaI recogni. 
tmn by rhe Cnired Nations. Thus  rhe ~ a r i o u s  amendments were 
frequenrl, spoken of in the contexts of Portuguese Africa. Palestine, 
South Africa and Rhodesia,'DB Although the ostensible reason for 
this limitation v a s  IO confine the righr to wage wars of national 
liberation LO Its internarionally recognized I ~ m m , ~ ~ ~  i t  IS probable 
thar the interested states were equall) sensitwe to the poisibditv that 
they might become the objects of separatist struggles 'IQ As a result, 
the text Committee I ultimateh adapred 1 1 1  incorporared rerbarirn 
the three conflict categories expresrlv recognized in the 1973 Rer- 
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oluiion Concerning rhe Legal Status of Combatants. There made the 
First Prorocol applicable to 

The  adoprron of  this proporal h, the Fmr  Committee U I S  aub- 
sequentli "welcomed" bx the Dipiomaric Conference at 11s p lena r~  
meeting *hich closed rhe 1 9 i 4  ~ e s s m n . ~ ~ ~  During 10 1975 and 1976 
s e i ~ m n s .  Committee I d>d not deal furthei ilith its amendment to 
the First Article of Protocol I Rather. II concentrated x s  efforts 
principally upon problems m i o l i m g  the scope and applicarmn of 
Protocol 11. the improrement of the protecring pouer s\stem. and 
the definirion and repression of graie  breaches of the Con\enrmnr 
and Prorocols 

Ir 1s anticipared rhat the ulrimate fate of the Amended First A m -  
cie wi l l  he rerolLed during the fourth ~ e i i m n ' i  final pienan meet- 
ings m rhe spring of I g i i ,  when i t  1,111 he presenred for adoption 10 
the Diplomaric Conference as a whole In the mrernn, hooeber. i t  i s  
esseniial thar internstima1 l a x i e n  and diplomats dirparrionateii 
consider rhe quemons so blirheh dismissed during the 1974 sessions 
of the First Committee. particularli the amendment's potential >m- 
pact upon the s r r ~ c t u r e  of humanitarian norms gmern ing  armed 
conflicts I n  asreiring such long-term coniequencei, t iro p i e l m -  
nary questions must be resolled. hhar  i n o r e m m e  0 1  struggles doer 
the amendment encompass. and xiirh whar effecr on international 
l a :  and hou a l e  the additional reaponrihilmes impoied b\ the 
amendmenr diatrihuted among the parties ~n conflict' The  remain- 
der  of this section uill consider each of there issues and attempr 10 
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reioive them in a manner which best reconciles the apparenr objec- 
twes of rhe Amended First Article with the philosophy of the Con- 
ventions rhemrelver 

8 .  SOME PROBLEMS RESIILTLTG F R O M T H E E M P L O Y M E N T  OF 
A SELECTIVE DEFLVITl0.T 

1 .  To Whom Docs the Amendment A$@>? 

The  proposed amendmenr extracts several categorm of nonin- 
tergovernmental conflicts from the Common Article 3-Draft Pro- 
mcol I1 scheme and superimposes them upon ruler n,hich regulate 
international conflicts In order  to assess the impact of the amend- 
ment, i t  is  necessary to identift r h a r  clas~es of individuals it affects. 
To n o i d  defimtional problems, rhe draft amendment first enumer- 
ares three categories of armed conflict during which the amendment 
will apply-hostilities against colonial and alien occupation, and 
those against racist regimes. The  amendment then further qualifies 
the struggles to which the Protocol will apply by limiring I I  to those 
n,hich are fought for  self-determination in accordance with the 
United Sarions Charter and rhe Declaration on Friendly Relations. 
Although the Declaration recognizer a right to self-determinarmn. ct 
does not sanction the use of  force for ,ti attainment. Consequently, 
it would seem the only value possessed bv reference to the Declara- 
[ton IS further to limit the applicability of the amended First Article 
LO struggles far self-determination against some form of foreign or 
external interference. As it 1s difficult to diirort the initial two con- 
flict categories tu encompass much else as they relate to colonial and 
alien occupat ion,  it would seem tha t ,  B,ith respect  t o  there  
categories, the second qualifxatmn IS superfluous. 

Ambiguity arises when one attempts to define precisely what con- 
stitutes peoples srruggling against "racist regimes." Interpreted 
from the perspective of the Declaration on Friendly Relations, II 
would seem that the term ''peoples'' should be limited to the native 
inhabitants of a well defined, but externally gorerned territory Ap- 
plying this limited definition IO the racist regimes apparently con- 
templated by the proponents of rhe amended First Arucle does no  
violence to 11 as such regimes are superimposed upon the mhabir- 
ants and govern them in an essentially neocolonialist manner  How- 
e w r ,  rhe absence of grearer specificity wnhm the proposal itself 
a l l o w  the term "peoples" to acquire infinite permurations which 
distort 11s meaning from that seemingly contemplated Are dirtinc- 
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tioni of origin. culture. and language e i r en t~a l  attrlburei of a 
people: Or are  racial differences themselier enough to so quahf) an 
erhnic minorm Similarly, is  a go\ernmenr "racist" iimplv because 11 
i s  predominanrl) composed of perrons possessing different racial 
characrerisiticr from the "peoples"i Is disproportionate represenra- 
r i m  or the enactmenr of porentiallr discriminator, legislation iuffi- 
cienr: Or must the goierning class i r e a ~  the iubjecred peoples as 
ia \sa ls  ~n order to qualifi' In light of  such ,ariatiom, I I  IS possible 
both for the Oglala Sioux militants of Wounded Knee, South Dakota 
to assert that they constitute a people and.  therefore, a dmre te  
pol i t ) ,  a n d  f o r  I an  P Smith to  a rgue  chat black Rhodesian 
nationalisis are nor included in the definition because both the\ and 
their present white oppressors generally share Rhodesian n a t m  
i t > . 1 1 6  T h u s ,  a t  least with regard ro irruggles against racist regimes. 
the draft amendment permits the same sort of equiiocation b i  the 
incumbent goLernrnenr as exixs w t h  respect to Common Arricle 3 
In addition, It praiides a basis for the extraiagant claims of diriatii- 
fied erhnic or racial mmormes. 

Seberal alternaiivei Immediatel\ come to mind as C O T ~ C C I I ~ C  

measures One potenrial solution. similar to that proposed b i  re\- 
era1 participantr during the 1971 Conference of Gmernmen t  Ex- 
perts."' would be the selection or appointment of an impartial 
fact-fmding bad\ whose function would be to determine xhether  a 
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g h e n  conflict fulfilled the present criteria Appropriate candidates 
might include the United Nations Securit, Council, a fact-finding 
body designated by it, the lnrernational Committee of the Red Cross 
OT even a regional organization. Howerer, i t  *,odd seem that several 
factors, some recognized by the experts themselves, militate 
againsr such a resolution. With respect to the United Nations ai  well 
as regional organnatmns. i t  1s doubtful whether a t ruh  objective 
assessment of such a conflict could be made, particularlv when LIS 
political cannmatmns are significanr to any of the major pouers  
Such inwrests could also parahze the capacity of an  international 
orgamzarmn to consider the question at all. In  addition, such an 
eraluarion would mranablt require the cooperation of the imalred 
state and the inabiliry to obrain such aid would frustrate the effort. 
Involvement withour consent of the xate w,auld subject the facr- 
finding agency [ o  accusations of intermeddling in the state's internal 
affairs. Finally, the use of  the Red Cross for such a purpose could 
diminish Its capacity to fulfill its humanitarian role because the 
fact-finding function w u l d  undoubtedly make 11 unpopular w r h  at 
least one of the partier to the hostdmes 

A n  alternative solution is EO abandon. to the greatest extent possi- 
ble. all definitions which are readill subject 10 self-serving assess- 
ments and substitute for them objective criteria. Although such 
criteria would still rely, at least m part, upon the concerned smte's 
good will.  the  use of clearly ascertainable factors would impel ac- 
knonledgemenr at  the price of mternational reprobation. I n  addi- 
tion, such a solution would solie other problems resulting from the 
present definitional approach. Howver .  tn  vie^ of the palmcally- 
charged nature of the Firsr Committee's prerenr formulation, It 1s 

unlikelv that such a retrenchment IS a viable alternati\e. 

2. Some Consequences of Eduszmty-I t s  Impart Cpm the D ~ n o r n i o  ofthe 
Lo&$ uf Wa7 

The  definitional approach utilized br the drafr Article con~ains a 
conceptual defect that IS more serious than the practical problem of 
identifying protecred partier. By singling out  combatants engaged 
in specified %'ais of  national Itberation as the reap>ents  of a djscrere 
system of humanirarian safeguards, I t  confuses principles goiernmg 
the l egah)  of  the use of force with humamtarlan norms lmurmg the 
effects of the application of such force As j+ill be recalled, rhe phl- 

" l i d  a f 4 - 4 1  
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losophs of  the first two common articles of the four Comentmns is 
to apply humanitarian safeguards uniforml, to all combatants with- 
out  antecedent reference to moral or legal considerations. The pit- 
falls of the selecti\e approach envisioned b\ the Comentions' fram- 
ers, howexer, permeare rhe definitional method adopted by  the 
proponents of the amended First Article 10 Protocol I The\ fall 
within tbo  general caregoner. 

First. one of the principal Objectives of rhe Conventions war  to 
extend their safeguards as broadly ai  possible l le I t  would seem that 
an  effort to expand such protection should extend to all conflicts of 
a gi\en miemit\ uirhour reference to the reasons underlying the 
dispute. The  drafr amendment does nothing to ameliorate the suf- 
ferings of the w t m s  of a future East.\Vert Pakistan or other conflict 
initiated by nonantcolonial reparatist mmemeni i  e \ en  rhough the 
Intensity of such civil wars ma) be jus' as brutal as those falling 
xithin the fabored categories. The foreseeable juitificarion for such 
discrimmarion 1s that such mobementi hale not yet been recognized 
b? an) pronouncemenr of the United Nations as possessing an "in- 
ternationall' character. Houe\er.  such an apologetic 1s specious. be- 
cause the purpose of the 1974 Diplomatic Conference and the pre- 
ceding efforts vas to augment the humanitarian prorections aia i l -  
able IO the victims of all forms of armed conflict. not onli those of an 
inrernarional complexmn. B) substituting polirical for  Objectlie 
criteria, the amended First Arricle effecrwel\ depri \e i  the wctims of 
unpopular noninrernarional srruggler of any added humanirarmn 
piotecrian. A s  a consequence. these people vill not became the 
beneficiaries of Protocol I Moreouer. it I S  now improbable that the! 
*ill be protected by Protocol 11. During the 1 9 i 5  session of  the 
Conference, Committee 1 adopted a modification IO the proposed 
F m t  A m c l e  of  Protocol I1 uhich appears to raise the intensiti 
threshold of the conflicts encompassed thereunder so as to exclude 
from 11s ambit all but full-scale belligerencies This result effectively 
frustrates rhe efforrs of the International Commirree of the Red 
C I O S  and a number of r e ~ t e r n  states to extend as broadl) a i  par s -  
hle the addirmnal humanitarian c~ns t r a in t i  conrained m draft Pro- 
l 0 C O l  I1 1 2 0  
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The  second problem resulting from the adoption of a selecti\e 
definition is  that rhe application of these humanitarian protections 
is  predicated uponpdgmenrs  of legitimacy orjustice This, in turn. 
imposes a political cast on  rhe question of uhether  adherence to  
such normi is necessary or appropriate. As preriourlr discussed, the 
\agarics of the present definition, particulariv %,here it mvolves TPC. 
ism, accord incumbent gaiernmentr  discretion in determining x hen 
compliance hi th  the First Prorocol IS necessary. Because such B de-  
termination would be tantamount to an admission of racism or COIL 
onidism, the result is obvious: no government - o d d  ever voluntar- 
ily concede that the operative circumstances of a gixen conflict were 
such as to  require the application of the First Protocol. As a result, 
the efforr to extend additional safeguards to  the iictims of the 
enumerated noninternational conflicts xauld undoubtedly be futile. 
Again, the ideal remedy would be totally to diver1 [he operative 
criteria of polirical or legal characterirncr. 

Converiel), the definition under  consideration, particularly when 
construed in the context of pranouncemenrs of the United Nations 
General Assembly. clothes wars of self-determination with a pecu- 
liar ranctiry and mplmt l )  condemns those who would resist them. I t  
LS foreseeable that such a preference enunciated m a document por- 
ierring the dignity of a Protocol to the Geneva Con\entionr will 
engender  in the newly-protected parties an attitude that the, are 
exempt from the obligarions of humanitarian lab with respect to 
their opponents 

Such an atritude has already manifested itself among Communist 
bloc slates. Article 85 of rhe Genwa  Convention Relarne to the 
Treatmeni of Prisoners of War oroudes that ~ r i s o n e r r  of war who 
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been coniicted of w a r  crime3 or crimes against humanit, uill recam 
onli those rights accorded such persons under the laws of the prose- 
cuting state while undergoing punishmenr.'z2 

During the Vietnam conflict rhe Democratic Republic of Vietnam. 
in response to a lerrer from rhe Inrernarional Committee of the Red 
Cross reminding ~t of its  ohligations as a iignatori to the Gene\a 
Prisoner of War Conuentmn, inrimaced that the Comentian h a s  not 
applicable to captured al l ied personnel, particularl, ailmen. be- 
cause such persons were war criminals caught in j lopnle  drliriu I t  t i  

apparent from the phrasedog, of this communication thar S o r t h  
Vietnam based rhis position upon Its reieiration to Article 85 of the 
Can\ention I r  1s no* generall) knoun thar rhe treatment of 
Ameiican airmen was ~ o n s i s ~ e n i  *crh h i  arrirude and frequenth tn  
flagrant \ l o l a r i m  of the Comentian 'U Thus. a concrew precedent 
has been established for piedicating rhe applicarion of hummitar -  
ian sateguaids upon a unilareral determination of rhe ad>ersar\'s 
characrer and the rightfulness" of his cause Such a r e i u l ~  I S .  of 
course, in direct contraientmn of the Conxentmnr' present letter 
and sp>nr and $<odd  appear  antithetical LO an\  s i  stem of humanrtar- 

Neierthelesi. a similar attitude r i t h  respect to nanonal hberarion 
wars appears ~n rhe writings of s e i e ~ n l  Soiier legal rcholarr and 
rends IO lend support to the Sorrh  Vietnamese posirion There writ 
err consider all colonialists aggressois and lionize those who seek to 
depose them."j The, a s e i t  that u h d e  the latter are emirled LO 

la" ConitraintS goiernmg ,,ariare 
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treatment a i  prisoners of war if captured hi  forcer a f t h e  incumbent 
government, members of the coloniahst forcer are nor entitled to 
such treaimeni.'ze Rather, sa, some, thes merit only such treatment 
as IS commensuiaie with the insurgent's degree of m\hzat ion,  
capabilities, or ,slue system.'*' In  any event. failure to adhere IO the 
Conientions does nor depri ie  such moiemenrs of their legal charac- 
ter  ' 2 8  

When such rhetoric and pracrice PTC considered in light of the 
language of rhe amended First Arricle and the 1973 General Assem- 
b$ readutmn xhich inspired it, the danger LS readil? apparent. I t  
would be both logical and expedienr for a national liberation mwe. 
ment. \,irualizmg itself as the opponent of a colonial or rac~st  go\-  
ernment and the recipient of the amendment's sanctified status, to  
adopr eastern-bloc apologerici and refuse to exrend rhe benefits of 
international humanirarian lax to Its purported oppressor's miliran 

Again, these rerulrs impel rhe conclusion (hat if additional hu-  
manmrmn safeguards are m be accorded the vxtims of noninrerna- 
tmnal conflicts, the criteria for doing so should be totall, divested of  
political or ideological oierraner because such considerations can 
engender  excesses more readily than they can secure prorectmnr.'*s 
Rather, the determinant for implementation should he a function of 
the scope or character of the force employed h) rhe insurgent or the 
intensity of the incumbent go\ernmenr'r response to it.'30 

Alrhough such polirically bland criieria cannot assure compliance 
by either part,, they accord uniform prorection to all conflicts of a 
specified intensity, remme self-srigmatizatmn ai  an ancillarv result 

personnel. 
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of compliance and,  more importanrli, drpr i re  insurgent moiemenrs 
of a builr-in docrrmal  justiftcarmn to ehempt themrelrer from 
adherence. This last consequence t i  of  e i en  giearer importance 
when considered from rhe peirpei t i ie  of the nature of the ohhga- 
m n i  imposed b, rhe amendment Howe\er, I t  i s  pieientli unrealis- 
tic to  expect the First Commirree to rerracr a proposal, uhich for a 
large pal t of 11s membership marks a substantial diplomaric \ ICIOT\ ,  

r m p l \  because of  deficiencies of a conceprual and legalistic nature 
Consequentl), for purposes of analysis. I I  1s appropriate to consider 
the amendment afait aicomph and 10 consider the extent LO hhich I t  

IS amenable to reconcilia~ion with the exrant srrucrure of mrerna- 
tional humanitarian l aw  

C A S  EVALCATIOS OF THE DISTRIBCTIO.\ -4.YD SCOPE OF 
THE DRAFT AME.VD.ME.YTS RESPOSSIBILITIES 

I n  assessing the  potential impact of  the contention that the 
amendment's definitional formulation can foster the denial of hu- 
maniranan prorectionr b> national hberatian moiemenrs, 11 1s onli 
logical IO conridel whar rhe amendment appears to require of par- 
ties to one of the specified w a r s  of national liberarim I r  !rauld 
seem. tn this regard. thar such definitional defects could be amelio- 
rated b> some clear assexion rhat rhe amendment conremplarer 
mutual application of whareler  prarectionr I[ purporrs  to exrend. 

J The D n f t  Amrndmrnti Appormt  Oblzgationol Farmuin 

The  second paragraph of rhe drafr amendment declares that the 
enumerated liberation movements are included in the s i tuamni  re- 
ferred to m its first paragraph This first paragraph I I  hill be re- 
called, smpl )  asserts that "The Present Protocol *hich supplements 
the Gene\a Conwnrmnr . , shall apph cn the S I I U I ~ L O I I ~  referred to 
m Arricle 2. Common IO rhese Convenrionr " Thus I I  rould seem 
thar rhe effect of paragraph 2 of the amendment IS to include >\)thin 
the cur ienr  srruc~uie of Common Article 2 rhe faiored narr of  na- 
tional liberation. T h e  consequence of such an imporition and in 
effect 'wrh respecr 10 rhe queirion of reuprocit, IS ambiguous 
Common Arricle 2 accomplisher iito purposes It describes the i i iua-  
nons iihich fall nirhin the contemplation of the Conient ionr  proper 
and I I  indicares rhe cucumxancei  under  iihich the Conient ioni  be- 
come applicable IO the enumerated confhcrs. The, autarnaricallt 
apph  ~n three enumerated Iituatiom declared beraeen high 
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contracting parties. other armed canflicrs between such parties, and 
occupatmns by a party of another's ter i i tor i .  The  Protocol would 
presumably adopt  there ~ ~ t u a t m n s  and,  as 10 signatories to it, be- 
come automaticall\ applicable in the event of such occurrences. The  
Second Common Arricle also conremplater a fourth "situation," 
armed conflicts in which one of the pmvers in conflict mag not be a 
party LO the Conrentions. With respect to such conflicts, it prowdes 
that parries to the Conventions shall be bound by rhem tn their 
mutual relations and with the nonsignatorg If the nonrignatory ac. 
cepte and applies the Conienrions. It would seem that %,hen this 
conflict caregor) is  rranrpoied to the F > n t  Protocol. the unequibocal 
assertion of the firir paragraph of the amended First Article is qual- 
ified b\ the extant second paragraph of Article 84, draft Protocol I. 
It prwides in language similar to the rhird paragraph of Common 
Artlclr 2 .  

i l r h a u r h  m e  of !he Pame3 to  the c o n n m  mar not be b a w d  b i  t h e  Pres- 

Theiefore .  the circurnitance~ under hhich a naniignatar) to the 
first Protocol acqums 11s benefcts arc identical to rhore gmernlng 
this situation in the Comentmns. 

Hoa and ui th  r h a r  effecr are the wars of national liberation 
superimposed upon this rrructure? The  first three hrted categories 
applr only 10 "High Contractmg Paroer." Because Arrlcler 80 and 
82 of  thu  Protocol permlt onh parties to the Conventions to r m f y  or 
accede to it,L32 presumabh no national liberarim movement whtch 
has not a t  least acquired the status of a de  facto government will be 
generalis recognized as poirerrmg rhe capacity to become a party to 
the Comenrians Likewise, they are not eligible for inclusion in 

'O' Drair Proracol I arc 8 4  2 icrnohrsis added) 
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an i  of the first three categories enumerated in Common Arricle 2 .  Ir 
would. then, seem logical that the enumerared national hberarmn 
m o ~ e m e n r s  uould fall within the fourrh situation specified b) 
Common Article 2 ,  where one of the Powers 10 the conflicr IS nor a 
signaton This iituatmn pores two questions First. i f  national liber- 
ation moiemencs are included m this categor,. what obligations af- 
fect them; Second. does the i n ~ l ~ ~ m n  of these movements extend 
o n h  IO rhe Proracol or does I C  encompass the Con~ent ions  ar hell? 

T h e  obligational question should be rerol>rd f i rs t .  Colonel 
G I.A.D. Draper, one of the most prominent commeniator~ on the 
C o m e n t m n s .  has opined that the term "Power." BE contained ~n the 
third pa lagraph  of Common . 4 m c k  2 ,  applies exclusirel) IO 

If this orthodox position *em to pre\ail, the encompassed 
national liberation movements aould be incapable of falling aithin 
this fourth situational categor) either In addition, if this cornmen- 
mmr's inrerpretne gloss %ere also applied to the term "Part," in 
paragraph 2 of Article 84, Protocol I ,  the moiementi a d d  also be 
precluded from acquiring rights and obligations b) acceptance and 
application. and this article would be inoperative with respecr to 
them \lore recentli Colonel Draper, who was a Brirish delegate 10 
the 1974 Gene\a  Diplornaric Conference, intimared rhar rhe Com- 
mon Xrttcle 2. paragraph 3 "accept and apply" procedure uai  not 
applicable to obligational relatianships uith national liberation 
moTementi Such conflicts are. tn his opinion. regulated b\ para- 
graph 1 of the amended Firer Article *htch simpl\ a s s e m  rhar the 
Proracol shall a p p h  to the encompassed i iua tmni .1s6  

I t  IS unclear uhe ther  Colonel Draper arr i red a t  this C O ~ C ~ U E ~ ~  a i  
a consequence of his conseriatiie attitude iegarding the definition 
of "Parties" ~n Common Article 2 and the inabiliri of nonitates IO 

"accepr'' internaimnal obligations, or uhe ther  he i m p l y  did not 
consider Article 84 of the First Protocol In  any erent.  such a con- 
struction xould. according to him. impose a unilateral obligarion 
upon rhe s ignaton 'iolonialiii,'' "ahen" 01 ''racist'' regime in rela- 
tion EO cis apponenr Although I I  IS difficult to subscrrbe IO Colo- 
nel Draper's anali i i i  or ~ o n ~ l ~ s i o n  due to rheir orrhodoxi and fail- 
u r e  IO account for the second paragraph of Article 84, his personal 
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stature as uell as that of the government which he represents indi- 
cates that his interprerarmn merits some comment. 

T h e  argument possesses a logical basis because some ambiguity 
seems to exist between the conditional portions o f the  84rh Article of 
the Red Cross Draft and the unconditional character of the first 
pa rag raph  of the amendmen t  in question. Th i s  ambiguity LI 
heightened if the terms "Party" as employed in the former provision 
and "Power" ai  used in Common Article 2 are limited to  mean states. 
T h e  result IS, however, repugnant  to  the concept of  mutuality 
which, Lt has been established, lies a t  the heart of the Conbemiom' 
structure. Ir also LndLcates a failure to cure the obligarional defi- 
ciency considered in assessing the shortcomings of Common Article 
5. On a pragmaric plane, such a construction would strengthen the 
argument that the Protocol binds only the adreriarier of ,  and not 
liberation moremenrs themselxes. Furthermore, it would discourage 
fur ther  interest in efforts to augment humanitarian law by potential 
opponents of the encompassed movements and.  in the event of a 
conflicr, prompr them LO disregard the obligations because the 
movement would be absolved from compliance. These potential re- 
sulu indicate rhat if humanitarian safeguards must be extended on 
the basis of the msurgenr's goal rather rhan on a more objective 
basis, it 1s imperative that the ambiguities be eliminated and that a 
clear provision for reciprocity be included within the operarive pra-  

T h e  framers  of t he  amended  First Article themselves con- 
templated reciprocity of application r i t h  respect to rhe national lib- 
eration moiementr. Mr.  Gearges Ab>-Saab, the Egyptian delegate IO 

the 1974 Diplamaric Conference, who was a major proponent of one 
of rhe amended First Article's predecessors, has asserted. 

YLl l0"P.  

paragraph 3 ,  ' 

This  Droredure can rhus he eftecruared by s undateral declarnuon hv the 
liberdrion mo>ement and doer not depend. to produce ICI  effecri, on rhe 
acceptance a i  the other  helhgerent--r g the c o l o n i ~ l  go\ernmcnr--or for 
chat mailer. on an i  other p a m  to the r o n s e n t m  

S m e i h  of Georees hbl-sazb i o  the Internarlonal UGO Conference i s m s t  
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Mr. Ab,-Saab IS undoubtedly correct in his observation [ha( today 
most states would be untiilling to accept a provision authorizing 
a c c e m m  or ratification of rhe Protocols b) national hberation 
movements because the capacity to do  E O  might be construed to 
extend statehood to such mowmenis. A more logical approach, the 
one which appears to hare  been rejected or overlooked bv Colonel 
Draper, but which lends itself to easy effecruarmn. IS simpli 10 m a -  
ble the enumerated ma\ements to aiail t h e m r e h a  of rhe third 
paragraph of Common Article 2 and the second paragraph of Arr i -  
de 84 of the Protocol, or to establish procedures analogous LO them 
exclusively for the assumption of  obligations b? national liberarim 
molementi. 

Before considering the mechanics of such clariRing measures, it 
is necessary to come to grips w t h  a threshold problem ahich has 
been conspicousl? avoided by the Amendment's drafters: that of 
determining whar rhe amendment actually purports to accomplish 
in applying the new conflict caregories to Common Article 2. Its 
intended purpose must be considered at (his point because this in- 
tendment will govern the breadrh of the necersar? clarifving ad. 
jutmemr.  

2. The Purported Purpors o/ the Amended First  Article 

Considered in i t s  rorality, thi. draft amendment could accomplish 
either of two objectives. Fmr .  I f  conirrued literall?, i t  hould rimpli 
utilize the conflict carepries  of Common Article 2 IO define xhen  
the first Prorocol applies and include the enumerared wars of na-  
tional liberation uirhin the Arricle 2 categories onls for this limited 
purpose Support IS l e n ~  to such a construction br rhe phraseology 
o f the  second paragraph of the amendmenr nhich intimates that the 
new conflict categor) IS intended exclusiveh to be utilized in con- 
junction with the preceding paragraph which asserts uhen  the First 
Protocol shall appl) Under  this interpretation the sole function of 
the amended ariicle would be to define the cmerage o f t h e  Protocol 
rarher rhan boldl, extend the scape of the Con\enrmtti themrehes 

The  second mterpretarion 1s rhar [he amended First & T ~ I C I C  ex- 
pands the scope of Common Article 2 Itself, 30  as IO permit the 
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enumerated national liberation movements to enjoy the Comen. 
tmns' full protections. I t  appears that this was the result acrually 
contemplated by 11s framers or at least a substanrial number of rym- 
pathetic members of the First Commirtee.'as This uould seem log- 
ical in \ i ew of the fact that man\ delegates apparently considered 
amended Article 1 as B codification of  the 1973 General Assembly 
r e ~ o l u ~ i o n  on the legal status of combatants struggling against colo- 
nial and alien domination and racist regimes which espouses the 
extension of full Comemion protecrioni to them. In addition, this 
interpretation appears to be dictated by the fact that the First Pro- 
tocol is simply a \ eh& designed to augment the Comentioni  and 
would be of limited \ d u e  as a n  independent source of humanirarian 
norms. Nevertheless, this construction IS cerrainly not impelled by 
the presenrh ambiguous amended Firsr Arricle. Accordingl). it 
should be clarified m conpnct ion with the efforr to formulate p rmi -  
E ~ O ~ S  which will  permit the encompassed national liberarion mole- 
menu  to assume rhe obligations contained in borh rhe Protocol and 
the Con\entmns themselves 

3 A E m /  Ovawzaw of Recent Corrective Proposals 

During the 1975 session of the Diplomaric Conference, a coalirion 
of states within the First Committee proposed an amendment to 
Article 84 of the F m r  Protocol which, if adopted. would subrran- 
tiall\ aid in the resolutmn of rhe obligational questions which habe 
been preriously conridered. It hi l l  be recalled that the second para- 
graph of rhe original Red Cross draft of Article 84 prowder a for- 
mula under  xhich a Part\ to the conflict. which is  not a signatory to 
the Protocol. can bind itself ~n relation to a signator) if tt accepts and 
applies the Protocol's prom ion^.'^^ The  most important of  the pro- 
pored amendment's additions to this Arricle i s  a pro\ismn permit- 
tmg the authorit) representing a "people" engaged m an armed 
contlicr against a contracting parr) to undertake to apply rhe Con- 
ventions and rhe Protocol to the conflict b) means of a unilateral 
declaration undertaking to complv ,jith the Comenrions and the 
P r o r ~ c o l . ' ~ '  The  new proririon then pro\ides that, a i  a consequence 

" " E  P D ~ p l a m a r ~ i  Conference Doc LDDH I S R  1-16. wgru note 104 at  8 
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of such a declaration, the Conrentions and the First Prorocol are 
bath mmediately brought into force for rhe authority as a Party to 
the conflict."z Furthermore, the authorin representing the libera- 
tion mowment  assumes the same rights and acquires the same obli. 
gationr ai  a High Contrairing P a m  ro rhe Convenrions and the 
Prorocol. Finally, both rhe Comentmni  and rhe Protocol become 
equall, binding upon all Parties to rhe conflict 

A formularim advanced by the Norwegian Government, desig- 
nared as Article 84 bis, possesses similar features 1 4 3  I t  also accords 
the national Itberation mwements  defined in the amended First 
Arricle rhe ability to bring the Conventions and the Protocol into 
force in time of armed conflict wirh a signatory through a unilateral 
declaration.'" Hoxeber, Lt possesses the added features of elminat-  
mg the semantic distinction betneen the phrase "Poirerr in conflict'' 
ai employed I" Camman Arricle 2 and rhe phrase "party to rhe 
conflict" as utiliied in the extant Arricle 84 It accompliihei this b) 
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eliminating the term ' 'panv ' '  and b) defining the term "Power" to 
encompass both such governments and authorities as are referred to 
~n Article 4 A ( 3 )  of the Prisoner of War Canlent ion,  ai  well ai  the 
national liberation mowment i  enumerated m the amended First 

I t  also prmides an apparatus to  permit all nansignatoriei 
falling within rhere categories to effectuare rhe Conxentians and the 
Prarocolr by entering into special  agreement^.'^^ 

T h e  efficacious features of theie IWO proposals are readily appar- 
enr. F m t ,  borh make it clear rhar the amended Firsr Arricle 1s ~ n -  
tended IO thrust the encompassed national liberation movemenrs 
inra the protectiw apparatus of the Conventions proper  and not 
rimplr to accord them the limited augmentative protections of rhe 
Protocol. In addition, both specifv that rhe obligation to accord such 
protections I S  of a reciprocal nature. Fmalh.  by permitting encom- 
passed national liberarim mmementi  to bring there humanitarian 
conventions into effect rhrough the polrticall) neutral act of a uni- 
lateral declararmn, the formulations seem IO bind rhe incumbent 
government in the conduct of hostilities without requiring It IO take 
any action r,hich might be vieued as according political or legal 
recognition to the insurgent movement. 

Se\eral added features contained in the Norwegian proposal, Ar- 
ticle 8 4  bzi, make it preferable to 11s counterpart B) rejecting the 
new and potentiall) confusing phrase "Party ro the c o n f l ~ "  t t  

utilizes the familiar language of Common Arncle 2.  More impor- 
tant i t ,  howmer, 11 subtly suggests a method IO eliminate the most 
iermus conceptual  d e f m e n w  of the amended  Firir Article's 
formula-the problem of  predicating prorection upon goal appeal 
rarher rhan upon more objective considerations. B\ defining the 
term ''Pou,ers'' ta encompass "such gobernmerits and authoriries as 
are referred to I" Article 4 A ,  subparagraph 3 of the Third Conren- 
tion." as well as the national liberation movements defined in the 
amended First Article ,"'  11 arguabk extends humanirarian protec. 
lions untformh to an entire class of domestic conflicts of a g h e n  
intensity without reference to legitimac\ of purpose. Unfortunatel\, 
however, this prarision of the Prisoner of War Convention IS a mast 
inappropriate \chicle to accomplLsh this ,~ i a l  objectiTe. F m r ,  as Ar.  
t r l e  4 A W  smpl )  provider thar captured members of regular armed 
forces who profess allegiance 10 a gobernment or authority nor rec- 
ognized b\ the Detaining Power are prleaners of I + ~ T . > ' ~  it would 
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appear inapplicable to significant parts of the First and Second 
G e n e ~ a  Conrenrionr as well B I  the pro>irionr of the draf t  F i r s  Pro- 
tocol which relate co merhods of combat. With respect to those hu- 
mamianan prorections, the phrase "Detaining p o n d  and the status 
of prisoners of %ai are iimpli. inapplicable 

This msufficienc> could result in the inference that such goiern-  
mentr or  authorities are io be accorded onl) those protections uhich 
mrohe  rhe opponent as P detaining power and that It i s  at libern IO 

ignore safeguards r\hich are inapplicable to this capacity. Second, I f  

conrtiued wrhm t u  originalli contemplated content. the pertinent 
clause would be of limited ass~stance m exrending humanitarian 
protecrmns to liberation mo\emente i i o ~  included ,\>thin the defini- 
tion of the amended First Arricle In  this regard. Pictet indicates tha t  
the proitsion contained within Article 4.&(3) of the Prisoner of War 
Convention must be mrerprered in light of  the situation uhich moti- 
\ated Ir-the dep iqmenr  of Free French forcer during World \Var 
I1 Such mil i tan personnel. asserts Picret, differ f rom rhore 
enumerated in the preceding portions of the Prisoner of War Con- 
\ent iom on11 b\ the fact rhat rhc goiernment  or authoritr to uhom 
the) profess allegiance is not recognized b\ >IS adversar, and,  as B 
result, such forcer are  not acting on behalf o f a  Parr5 to the Conflict 
xirhin the meaning of Coinmon Article 2. In  all other respects, 
howeier. rhe, possess rhe same attribures as the regular rnilitaii 
forces of a recognized opponent, including wearing a uniform. car- 
wing arms oped,. a hierarchical structure, and knowledge and re- 
spect far the lans and c u w m s  of war I n  addition, i t  1s consistent 
with the construction to be attributed to this provision that the go>- 
ernmeni  or aurhoritv sponsoring such military forces be recognized 
b) third states, particularly those which are Parties IO the Conren-  
tion bithin the meaning of Common Article 2 

Although there criteria are esEentialh predicated upan canrid- 
elations of Intensin rather than those o f a  more subjeCti\e nature .  
rhey would seem unnecessarili re i t rxt i ie  as the) appear LO prehume 
the existence of a highl) organized go\ernmenral infrastructure 
nha re  de  ju re  character i s  recognized b\ ai  least one third srare. 
Although some insurgent mmements such  as the Palerrme Libera- 
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tmn Organization might fulfill these requiremenrs,’51 they uould 
generally appear to exceed those criteria which should be conrid- 
ered essential-the ability and willingness to apply the humanitarian 
safeguards they seek for themselves I t  is reasonable that an m w r -  
gent rnmement could possess these capabilities without possessing 
the governmental apparatus and enjoying the extraterritorial rec- 
ognition which appears to be contemplated by Article 4 4 3 )  of the 
Prisoner of War Convention 

Despite there deficiencies. the Norwegian proposal presents a tan- 
talizing solution to the mort perplexing problem resulting from the 
present formulation of the amended First Article I t  proposes rim- 
pl” to expand the definition of rhe nonstace “Powers” encompassed 
by the Protocol and the Conventions to include not only the national 
liberation mobemenis circumscribed by the amended First Article. 
but also an) unrecognized political entity with certa~n abilities This 
definition could require the movement, for example, to poireis the 
capabilit, of complying with the protismnr essential to the accom- 
plmhment of the objects and purposes of the Conventions and the 
Protocol. While such a minimal threshold would serre to exclude 
mere outlaws and  brigands, I I  would p e r m t  insurgent entities which 
are capable of  complying with the essential mandates  of the 
Convention-Protocol structure to obligate themselxes to d o  so and,  
in return, to secure rhe humanitarian protecrions afforded by those 
agreements. 

In  the author’s opinion. the inclusion of Article 84 bts or a formu- 
lation smilar  to it is an essential ~orrelat i ie  to the probable adoption 
of the amended First Article Such a pra\irion not onh  clarifies 
present ambiguities concerning the scope of the Conientionr and 
the draft First Protocol as they apply to  national liberation mwe-  
menrs. but It also makes clear that such entities bill e n j q  the protec- 
tions of there agreements onli if the) undertake to assume their 
obligations. Mort mportant l ) .  h o r e \ e r ,  it provider a mechanism 
whereby the encompassed moremenis can unilaterally trigger the 
application of these agreements. Such a capabtlin eliminates the 
requirement of formal acknowledgement b) the mcumbenr, and the 
possible political and juridical c o n q u e n c e r  of such a formal af- 
firmarion of the applLcabilm of the Conventions and Promcol 

In addition, the Uoruegian proposal suggesrs a means o fe lmmat -  
ing the most fundamenral canceprual difficulrv w r h  the amended 
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Firsr Article-the predication of humanitarian protections upon 
legitimacr of purpose rather than upon mme neurral ciirermn. Al- 
though ulomate succcss is not likely, a icnous eflort should be made 
to include all insurgent movements capable of implementing the 
essential pro,irianr 01 the Can\enrioni and the First Protocol within 
the prorecri\e structure of these humantranan inrrrumenrr. 

Hoxexer, e i en  i l  it i s  assumed that each of the measuiei con- 
tained m these pioposals LS adopted. theii ultimate efficacq m uni- 
formly conferring rights and i m p o m g  obligations u i l l  depend upon 
rhe c a p a b h t m  and good faith 01 the parries In  rhir regard, the 
encompassed insurgent nmement s  uill undoubredly porresr r a w  
mg attitudes regarding their ohligations to apply humanitarian Ian 
and a broad range of capabilities for acrualh doing so. The effect of 
such iariahler must also be considered in assessing the practical 
consequences of this elfart to transpose norms designed LO gmern  
memat tona l  conflicts IO the context a i  wars of national liberation 

IV. SOME S E L E C T E D  P R A C T I C A L  P R O B L E M S  
R E G A R D I N G  T H E  A P P L I C A T I O N  

OF I Y T E R N A T I O N . 4 L  H C h f A N I T h R I 4 N  
NORMS TO W A R S  OF KATIOK.. \L L I B E R A T I O N  

This section will presume an Irretocable commitment to assimilate 
ielecced wars of naimnal liberation into the scheme of humanitartan 
Ian rh i ch  regulates international armed conflicts and will deal ex- 
~ I u s i i e l ~  w r h  problems resulting from the application of the Con- 
venrmnr and rhe draft First Prorocol to such conflicri The  problems 
emirioned fall within t-0 broad categories those resulting fi  om the 
application of this scheme to a diverse conglomerarion of un- 
stabilized political entities rather than to  states, and those rerultmg 
from the textual inadaprabiliri of ie\eral of rhe Con\entmnr '  iuh-  
stantibe proviemns. This limited assemment tiill constder ahether  
rhe ~mpul i i \ e  conduct of the First Committee's majorin l i  t rul l  rhe 
oprimal method for protecting the \ m i m i  olnarr of narmnal libera- 
tion, OT uherher  the formulation and adoption of a dlrcrete i is tem 
of n o m s  would be preferable. 

A COVSTR'4ISTS G O V E R S I S G  T H E  T R E A T M E S 7  
CAPTGRED COZIBATA'ATTS 

' OF 

I t  hill be recalled that Common Article 3 w n p h  specifier that 
perrons placed hoi i  de iombar as a r e s u l ~  of detention are enrlrled to 
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humane treatmeni and that torture, cruelty, degradation, and per- 
sonal wdence are specificall) prohibired. Ir goes no fur ther  in estab- 
lishing minimum standards governing the retention of  such per- 
sons Amended Article 1 to the F m t  Protocol would make the rel- 
exant prarisionr of the Protocol full) applicable to armed canflicrs 
mrol \mg selected liberation movements Howe\er, rhe initial Red 
Cross proposal contained only four pravirmns regarding prisoners 
of war T h e  firs t w o  simpl) enumerated the circumstances ~n which 
a combatant is IO be considered hori de  combat and entitled to human- 
itarian prorection.'jz The second rlio refined and expanded the 
caregorier of perioni entitled to rreatment a i  prisoners of  war to 
include commandos I s 3  and members of rests~ance move matt^.'^^ 
Wirh respect to prisoners of am, then, the Protocol itself is practi- 
calli  \aluelesi as a source of substantive safeguards. Therefore. if 
additional prorection IS to be accorded rhe participanrs in wars of 
national liberation, rhe amended Firsr Arricle must be construed to 
extend rhe prmirionr of the Genexa Prisoner of  War Convention to 
rhem as x,ell. This applicarion, hou,eier, raises ~ e v e i a l  difficulties. 

1 .  Problems Rtprding the Applzrotion ofthe POW' Convrntzon b, Inrur- 
gent Groups 

The  first of I U O  fundamental questions concerning rhe implemen- 
tation of  this Con\ention bi insurgent mmements  centers on  rhe 
facr that rhr POW Gomention cantemplarer rhe existence of a 
stabilized battle ares and parries with sophisticated administrative 
and  logistical mfrastructurei. 11s provisions not  only enunciate 
standards of treatment sufficient to meer basic humanirarian re. 
quirementi but contemplate the ertablishmenr of permanenr deren- 
tmn camps situated in healrhful locations with infirmaries, quarters 
equivalent to thore of the detaining power, canteens, mess facilities 
and recreation facilities. Ir also prwide r  far the compensation of 
prisoners bv the detaining poxer .  the establishment of accounts and 
funds for rhis purpose, and the miriwtmn of information bureaux 
and portal senices to facilitate contact uirh rhe exrenor. Even as- 
suming a w~llingnerr IO compl\ uirh this Con~en t ion ,  it 1s m o x  un- 
realistic to b e l m e  that tvpicnl insurgent rnoiemenrr would possess 
the administrative and I o g m c a l  capabilities to supply such facilities. 
Such mwement i  rypicalli rel) upon mobility for ~ u r v i ~ ~ a l ,  mming 
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their prisoners ui th  them as rher seek 10 elude opponents or 
strike unexpectedli,. They simply cannot construct or maintain such 
facilmes. Furthermore. ther are fortunare if the) can shelter, doc- 
tor. feed, and fund themselves to continue their struggle, much leis 
ruppls their opponents with such amenities while den>ing them to 
themselves. 

One possible soluion 10 this incapacity is  LO require o n h  that the 
inrurgcnrr make a good faith effort to comply with the praiisionr to 
the extent thar their cmumstancei  permit, or chose that are  essential 
IO humanitarianism Perhaps such a resolution I S ,  f rom a pragmatic 
standpoint, xarkable and, in the absence of a better solution, merits 
consideration Yet under the obligational formulae pre\iouil\ con- 
sidered. the mmemenrs in question would bring the Con\enrmnr 
into farce b) asserting u zriiingness to iompiy with them abirgahoni not 
rimplr h, adhering LO their most fundamenral principles or b\ re- 
specting their spirir 

It i s  concenable that a formulation permitting such backsliding 
from the indiiidual requiremenri which comprise this obligation 
uauld Foster a destructi\e nrurude toaard in~ernsiioiial obligations 
tn general They would cease to possess the status of mandate5 from 
uhich no deviation IS permitted and become mere enunciarians of 
ideals to be attained perhaps sometme in the remore future .  So 
\ie*ed, fex,  I f  any, humanitarian norms contained in the Conien-  
lions could s u n l i e  intact. A more immediare result would be a di- 
rergence of opinion as m whar provisions are fundamental under  
the pre\ailing conditions and xhich ones are nonessential. Again. 
attitudes on rhis quesrion \,odd be SubJecL io significant dirergence 
among iarious cultures a n d .  of course, a liberarim mmemem ha\- 
ing its own welfare at stake uould find i c  expedient to conrider as 
feu prmisioni as possible "eisentml.'' 

These results would indicate that rathex than attempting to hold 
rhe encompassed national liberarim mmements  to unarrainable 
standards or permitting discretionary applicarion tn hghr of SubJec- 
iireli derermined capabhriei .  I I  would be prefcrable to impose 
upon them a separate syrrem of essential norms composed a i  realia- 
tic bur obhgaror) pro\mons 

In this regard. the Second Protocol, formulated to augment 
Common Article 3 I"  the regularion of nonmternatmnal conflicri. 
sets forth a catalog of  such minimal safeguards. I t  firrr forbads out-  
rages comparable to rhore contained I" Common Article 3 "' 11 
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then rrguzrai the captor to afford pnroners medxal care, quarters, 
food, warei ,  indiridual or collective relief. spiritual camforr. and 
clothing ' j7  In  addmon.  a second categor, of  benefits must be pra-  
Xided w t h m  the iirnilr o f t h r  captor's capabilzhrs It includes pro\ismn 
far mail. separare accommadarion of men and uomen,  and the es-  
tablishment of the detention facihtier at a place r emmed  from the 
combar zone ISB 

Although this approach appears inom realistic than the wholesale 
adaptation chosen b\ the formulators of the amended First Artxle: 
t t  i s  doubrful wherher such peculiarired treaiment could he utilized 
m rhe context of those conflicts falling within the ambit of the 
amended First Arricle. To d o  so would probabl, necessitate the re- 
moval of conflicts tnrolr ing rhe privileged national l iberar im 
mmements  from the operatian of the Geneva Prisoner of War Can- 
%eniton This iiould he tantamount to a repudiation of their status 
as "international armed conflicts'-the principal ahjectne of  there 
proponents. Perhaps. houe \e r ,  the same result could be attained 
through the selecuie elimination of  rhose pro\ i rmni  of the Prisoner 
of lYar Conienrion which would normalli be beyond the capabilities 
of ]!heration mo,ements and nhich the International Committee of 
the Red Cross or the members of the Diplomaric Conference deter- 
mine to be nonessential This could be accomplished through the 
addition of  an article IO rhe Firir Protocol enumerating such nones- 
senrial proriiions and iendering them inapplicable to armed con- 
flicts m \ a l u n g  the encompassed liberarim movements In them 
stead, an  alrernati\e formulation of more fundamental srandards 
could be substituted with P provision requiring rhe applicarmn of 
additional safeguards when within the capabilities of the partier IO 
the conflict This alternatiie solurioii would incorporate the reallsrlc 
approach of  the Second Draft Protocol and set not require an m -  
plicit repudiation of the inrernationsl character of such conflrrs .  In 
addman.  I t  xould accomplish rhe objectne of imposing attainable 
and obligator7 constrams on the partlei to such confltcts hhlch 
would not be amenable IO truncation and  selectlie appltcatmn 

The  second porenrial problem raised bi irnposmg the constraints 
of [he Prrsoner of M'ar Con\entmn upon national hbel-atmn ma7e- 
menti tn toto i i  an arritudinal one It i + i l l  be recalled rhat rhlough 
reier\atmna LO 4rricle 8 5  of the Prisoner of  War Con5ention and 
subsequent practice. Communist-bloc stares hare  made I t  clear rhat 
prisoners of *ar comicred of war crimes or other rekcred offenses 

" id 
'-id 
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lose their rights under this Conwntion. lsn This attitude may also 
infecr liberation movements enjoiing the support or sponsorship of 
such regimes. This 1s suggested b r  the purported accesston of the 
P ~ o ~ i s i o n a l  Re%olutianar) Government of the Repubhi  of South 
Vietnam IO the Convention. Thar  accession would haie  denled pris- 
oner of  u a r  slatus to prisoners of  war convicted of genocide. h a r  
crimes, crimes against humanity and crtrnes of aggress~on lea Be. 
cause man, Soiier *mer6 equate thx latter caregon wlth repreislre 
measures of colonialist regimes and rhe General .iiiembl\ Rer- 
oh t ion  of December 12,  1973 1 8 2  brands mercenaries mrolved m 
such efforts ai  U P T  criminals, the probable result L S  readd\ appar- 
e m L e 3  Liberation movements. If accorded the abilir, IO bring the 
Prisoner of Kl'ar Coniention inro p l a  through unilateral declara- 
tions, can be expected to qualify (heir declarations by similar reier- 
w tmnr  Their  captires could then be perfunctorily branded as war 
crtmmals as suggested b) the General Assembly Resolution Con- 
cerning the Legal Sratus of Combatants. and rubiequenrlr denied 

This  possible sequence %auld render the initial acceptance of re- 
iponsibiliri an ~ l l u i o r ~  a c ~  and defeat the objectne of the Prlroner 
of  War  Con \en r ion  Accordlngl \ .  It i s  m p e r a t i i e  that  some 
mechanism be formulared IO assure that such acts of  acceptance 
cannot be so conditioned in the future In rhis regard, Article 42 of  
rhe initial Red Cross Drafr of Protocol I pra\ ides  that members of  
resistance mmemenri  who \lolate the Can\entmnr and the present 
Protocol shall. if prosecuted and sentenced. rerain [he s t a t u  of  

protectlo" as prisoners of war. 

I" sst I e Y t  "Ccompanilng ,note 122 .up 
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prisoners of war. Seemmgl,, t h u  l a n p a g e  could be r m i e d  ar ruf- 
ficient to eliminate [he problem.'6i 

I t  I S  quire conceiiable, however. rhrt ruch a pro\iimn could itself 
become rhe subject of i e s e r \ a t m n i  b j  some poaerr. Conrequentl), 
additional a l ternatnei  m e m  conilderation. First, Article 42 could 
simply be amended to assert thar both ~t and Article 85 of the POW 
Convention are  nonrerenable  This stipulation, under  generally 
accepted n o m i  go\ernmg treatler. would preclude a state from ac- 
ceding subject to such a rerer\armn"s Preiumablr Lt would alio 
preclude wnilar  reseriations by nonitate enrities desiring 10 effec- 
tuate the POH' Convention through other a ~ e n u e s  Ir 11 improba- 
ble, howe5er. that such a proposal xould meet general acceprance 
among Communist and thlrd uoxld states ai  the farmer have con- 
mten ih  insisted upon such ~ e s e r \ a i m n i  

Alrernar!\eli, the United Stares could make I t  clear rhar, in its 
opinion, reieriationi IO these amclesare  incornpatable o i t h  rhe ob- 
jecr and purpose of the Comention as ther  could readd, result in 
rhe direnfranchirement of the entire mditar> force of one of the 
pairiei to a conflict This position, haue\er .  nould be of limited 
T P I U C  m impeding accesimni wlrh  reservations Se>errhelei i ,  > r  
would seem. that if the United States and other 1~milar1> disposed 
gavernrnenrs made it dear rhat for this reason the\ would not con- 
sider the Prisoner of W a r  Coniention to be m effect tn relation to 
such resening mtxles , ' sn  a nex attitude of circumspection and re- 
iponribilitr might be engendered The  reserving en t in  uouid un- 
doubtedh'deaiie ,ti benefits and protections enough io forego rhe 
opparruniti LO engage I" this largely political plo) 

It should be noted that this approach would mark a departure  
f rom the prriious practice of the Unired Stater which 1s smpl )  10 
rejecr the r e i e r ~ a t m  xirhour challenging the bmding nature of rhe 

lloneri  Of / la7 e \ e n  I f  
a n  42.  para 2 .  DO< 

n Report a i  the Lnsted Stares 
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a c c e w o n  I d '  Perhaps such anartitude i s  preferable uhe re  It c a n  be 
de te rmined  t h a t  r h e  r e i e r , a t ion  p robab l j  ~ 1 d 1  nor  ieault  111 

uholeiale ahuse and the deiire IO eirablirh prorecrmn for ~ O S L  of 
the combatants most of the r i m e  predominates Hove \e r  a h r i e  
such a n  a i se~smen t  cannot b? made virh a m  c e i ~ a i n i i .  and 11 ap-  
pears that rhe opponent 1 5  probabli incapable of compli ing ibirh 

the Conientian a n i i i a i .  little nould he lost if  ieiognirion and ap- 
plication iiere conditioned upon unqualified acceptance 

These selected problems do not eyhaurr  the i i s ~ e s  tarbed b\ this 
effort to impose the Third Con~enrmn ' i  obligations upon m s u i -  
gent m m e m e n i ~ .  Hox\e\er. Lhe orher side ot the coin should brietlr 
be considered. 

2 A p p l i m t m  of lhr POW Con:'inlion b) the "Colaniuliit," ".Bl i rn" or 
"RocisI" Ragtmi-The P~oblrrn afDe,fmng El ipb le Cambntnnl,  

Perhaps the mosi fundamenral piohlem conceining the exten- 
sion of rhe P ~ i s o n e r  of N'ar Con>enrmn to the insurgenr inme- 
rnentr encompassed b i  rhe anended Firir Arricle i s  dercimining 
exzctli v h o  is to be accorded rreatment a (  a piimnei of i'ar rather 
than a i  a common ciiminal. It 1s i \ idel> Lnonn thai ~ T ~ I C I C  4 of rhe 
Pinonet  of War Caniention enunciates four  condirmni wtrh hhicli 
members of mhriai. iolunteel c m p i  and orhe, m g n n m d  rer~sr-  
ance mmements. belonging to a parr\ LO rhe c o n f l ~ r .  musr com- 
p l ~  The, include being commanded h r  a p e r a m  responsible for 
iuhordmarer. haling a f x e d .  drrrmcti\e sign recognizable f iom P 

distance. c a r n i n g  arms openl i ,  and conducting rhmr operations 111 

accordance with laws and CUEIOIIIS  of l ia i  
The  initid Red C r o s  formular im of A r r i c l e  4 2  of ihe First PI"- 

mcol  rruncares rheie criieria a i  [hey appl, to organired rewtdnce 
m o i e m e n ~ s  so as to encompass onl i  the iequireinenti of reiponii- 
ble command. personal disrintrion f iom the c i i i l i d n  populatioii 
during mil i tan apeiarioni. and adheience LO the Con\entmni a n d  
Protocol ~n the conduct of such operations In anriciparion of 
possible effoiri during the Diplomatic Conference IO include rhe 
parrrcipanrr of libeiarion moiemei i~s  nirhin thii iategoi i of corn- 
hatantr, an oprional provmon i i a i  also appended to thir nriicle h t  
the Red Cross It pro\idei 

3 I n  ~ d j e ~  01 rnrned ? I ~ L I ~ Y ~ ~  nhenr ~ e o ~ l e _  me 
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driainrd '-' 
impose upon combatant members 

of the encompassed motements the requirements of distinction 
from the c i \ i l i m  popularion, compliance with the ConTentioni. and 
militan organization, a i  specified by the POW Convention and 
modified bv the preceding paragraph of Article 42 of the First Pro- 
LOCO1 

Hoaerer.  as t hu  initial formulation did not anticipate the sub- 
sequent mcluimn of the member5 of there mo\ementi  as full par- 
r iapants  in rhe Con%enrmns a n d  the Firir Prorocol. a question 
a r m s  as to wherher rhe m p a r ~ r m  of thew requlremenrr, m effecr, 
frustrates this objectne I t  15 Unrealimc to assume [hat  guerrilla 
organizations wd1  make special efforts 10 distinguish themselves 
from the ci\ilian population or to conduct militar\ operar ims m 
accordance t \nh rraditional norms g o ~ e r n i n g  the conduct of armed 
hoitilitiei Indeed, the Pro>iiional Re>olutmnar\ Go\ernment  of 
South v t e t n m  arierted ~n its reseiiation to Article 4 of rhe P r w  
o n t r  of War Conienrioii that the conditions enumerated ~n it 

ements are "not appropriate for the 
' Conrequentli. s t r m  applicarion of 
i b\ incumbent goiernmentr  xould 

frequenrh foreclose rhe extension of prisoner of  u a r  status to the 
combatant forcer of the encompassed liberation moiements, and as 
a consequence, the ostensible objectme of the amended First Article 
to expand the class of beneficiaries of such status uould be effec- 
t i i e l i  rhrarred.  Therefore ,  rt nould seem that a polic) determina- 
tion murr be made as to uhether  the requirements of Aitirle 4A(2) 
of the Third Conientmn,  ai  modified b> the initial Red Cross for- 
mulation of Arricle 42 of rhe First Protocol. a r e  suffmenth sac- 
rosanct I o  JULt!fi such a de facto direnfranchisemenr or  xhether  
there conditions should be further modified to a l e r t  this come. 
qoence 

There seem to be four iearoni for mpoilng sucl3 requremenrr  
first, to piobide a hasii for diiringushing the parries co h e  conflict 
from opporruniir band3 of thleies. wcond. to  foatel adhelence 
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to the I s x i  of ) \ a r ,  li3 third. ro facilirare the protection a f  innocent 
cirilianr. and fourth, to proxtde game rules to preclude perfidious 
methods of atrack."' Of rheae four purposes, onli the first appears 
to ha \ e  a n \  genuine relarionrhip to determining r h o  mexiis pris- 
m e r  of a a r  treatment The  orhei three are not primarily related 10 

sratus identlftcatmn hut appear collectweh EO U L I I I P C  POW starus a i  
a l e i c i  to ~ E S U T C  confarmitr u i r h  humanirar ian and chiialrous 
norms Such a methadologr appeai i  10 have been iquare l \  rejected 
b, .irricle 85 of  the Th i id  Con\enrmn nhich prohibits the u t h -  
d r a i i d  of PO\\' s t a u s  a i  a punitire measure for indirtdual i i o l a -  
tion3 of the laits o f  l t a r  It rou ld  titen seem thar insofar a i  the 
modified criteria encompass considerations m i  relared to status 
identification hut to  the attdinmenr o f  extiinsic objecti>ei. the\ 
should he eliminated Coniequentl!, prisonei of  i i d r  status should 
he predicated exclu<i ie l )  upon a n  indicarion that rhe captire i s  in- 
deed a combatant member of rhe hostile parrr IO the conflict 

During rhe 19i6 session of the Conference. a working group of 
the Red Cross pioposed a new formulation of Article 42 uhich 
would largeli eliminate nonessential criteria such a i  rhc require- 
menr of diitinctmn from rhe c~i i l ian popularion during all phases 
of miltran operarioni and would accord prisoner of uar EIBLUS to 
the broadest poriible class of combaranri. This forrnularion z m p h  
xequlrer rhar cambatanrr, a i  defined b, A r t r l e  41 of the F m t  Pro- 
IOCOI, '~~ distinguish rhernselLei from the ciiilian populaiion while 
t h t i  are  engaged I" actual attack or in a militan aperariorr pre- 
parator, LO an attack Where the nature of  hoirilities precludes a 
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combatant from so distinguishing himself, he shall. nererthelesi. 
retain his status as a combatant proi ided that he carries his arms 
openly during actual rnilitar) engagements and during u c h  time as 
he IS visible to the adversary in a militan deplovment preceding an 
attack ' l e  

If this broad formulation is adopted, rhe an~ i l l s r s  objecri\ei of 
protecting &dim populations and assuring conformity r i t h  hu- 
mamrarian constraints could be accomplished m a manner full\ 
consistent with the fabric of rhe ConLenrims I f ,  upon capture, sus- 
pected offenders are accorded prisoner of war status and iub- 
sequently prosecured for their delicts either b\ a prorecting power 
or by the detaining power "li The presence of this option should 
eliminate the most readily foreseeable ground for objecting to rhis 
proposal for expanding the class of combatants entitled to prisoner 
of war  St*t"S. 

A question will invariably arise as to the expediency of weaken- 

>,( Propaial by the Working Group s i t  42. para 3,  Doc 10 CDDH 111 362 
"ne 8. 1976) rrproduird zn Reporr of Lhe Ln i ted  State8 Del rgamn-Th i rd  Selsmn. 

!@a note 114. at l l b 1 9  Therubstanceairha ~'0\"10"*aiiubrequentl) adapted h\ 
the Thlrd Cammltree durlng h e  1977 e i i ~ o n  of the Diplomarir Conference. See The 
Washmgron Post, .4pr. 24, 1977 ai 15 col 1 

The Working Group proposal contains IIU other noteNorth3 pro\#%oni Pala-  
raph 4 pm\ides for s separate bur equal s t a l u l  for <amharants *ha are cap- 

!"red xhile failing LO obsene  cien the minimal requirements of diitincrxon set 
forth tn paragraph 3 Although such person3 zrc not dcemed piimners of  %a? a i  
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!ng rhe tradirional norms regarding prisoner of a a r  Emus Aside 
from the altruistic object>\e of fostering ani  effort IO expand the 
range of humanitarian safeguards. ie\eraI pragmatic reasons e m t  
First. hheraliri ~n the extenimn of prcsoner of war t reatment  
might. tn time of a n  actual conflict. proi ide insurgenrs xbnh some 
incenrne to abide hk the laus of  war themsel\er. Second, lc !+odd 
seem fearible to u t h z e  support of such an a m e l i o r a n ~ e  effort a i  a 
bargaining instrument IO extract from Communisr  and third xorld 
stares an  agreement to r e t r s ~ t  rese~vaiions to Article 85 of the P n s -  
m e r  of Con\enrion or LO render the articles inroliing port 
Coniiction retcniion of prisonel- of i lar  status nonreieriahle There 
reciprocal concerimnr would prmide a mutualh beneficial enren- 
smn of prisoner of war benefits ui thaut  impeding the capacin LO 

[TI and punish hona fide n a r  criminals 
The  problem of defining the phrase "prisoners of w a r "   ill 

douhtlersl) he reiolsed during the fourth session of the Diplomatic 
Conference in the spring of 1 9 i i  because the h m s t e  formulation 
of ir t lcle 1 2  1s considered one of the ke) issues 10 be serrled by rhe 
Third Commirree at that time If. indeed, the amended Firsr AT- 
t ide 's  assimilation of selected national liberation mmements  with 
international entities I S  P /ail aicomplt, considerartom of prag- 
marism and humanirarianism dicrare rhar rhii definitional formula- 
tion encompass as broad a class of combatants as possible. 

The  foregoing discussion IS not inrended to comprise an enhaus-  
t i be  s u n e i  of lhe issues raised b) the amended First hrricle'i effort 
relectnel) to appl, the aubstanri\c prorectionr of the Piironer of 
\Tar Con\entmn 10 nonmternational conflicts. H a w e ~ e r .  this Itm- 
ired iu r i e \  iuggeiri cilo obseriatiani First. the optimal 101ution IO 

the capahilir) and definirional problems resulting from the ~ m p o s i -  
tmn of additional constramis up011 such conflicts 1s the enunciation 
of a separate set of norms uhich are tailored IO the conflicts and to 
the anriapared capabilities of the parties This alrernatwe, hox- 
ei.er. is  p r e i e n r l i  most unrealistic a i  it rends IO deprire such con- 
f l i i r r  of  their international character-the recognition of xhich has 
been the primart objectixe o f  the amendmenc's drafreri. In  the ah. 
sence of wch a T ~ E O I U I ~ ~ ,  the amendment so hartilr xroughr  h) 
Commirtee I could be made M O I  kable i f  sei.eral textual adjuirmenri 
ale  made I" orher portions of  the First Protocol and both parries to 
rhe encompassed conflicri approach their obligarionr ~n a spirit of 
good fairh. This  sanguine obreriarion unforrunarel) cannot  be 
made ui th  respecr to a s1m11ar effort IO impose internaimnal norms 

122-23 
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gmern ing  the treatment of ci\dianr upon a civilian population 
which falls vicum ro an  iniernal conilcr 

B .  CO.VSTRAl.VTS GOVER.VI.VG T H E  T R E A T M E 6 T  OF 

Perhaps the substantive mcongrum generated by this effort i s  
demonstrated most effectireiy b, the iesu11s which obrain from ap- 
plying the amended First Arricle io thc treatment of ciwlian victims 
of the selected noninrernational ronficts. The  initial obseriations 
made regarding the protecnons sfforded captured cambatanti in 
such conflicts are equally applicable to avilians. T h e  standards 
enunciated by Common Article 3 of the 1949 Conventions are in 
dire need of augmentation if the mii im popularion is adequately to 
be protected. Although the effect> of !he amended First Article in 
ameliorating this void are most hdpful in same respects, the) are 
still of limited asiiwance. The  Firrl Prctocol, whose rubstantire pro- 
\LSLOOS are applied to such conflici when rhey fall within its ambit, 
defines a civilian population as II perrons who are not combat- 
ants.180 This IS P satisfactorily broad definition to encampair the 
civilian populations of the selecredinternal conflicts as well a i  those 
of an international nature. lt thengacs an io protect such popula. 
tiom from becoming the object of armed attack, (errorism or re- 
priral,18' and from the destruction of indispensible supplies of food 
and  water.'B2 Ir prohibits arracli on legitimate military targets 
where the inadental effect upon w h  popularions would be dispra. 
portionatelv large.'83 It requires ma taking of special precaurians to 
spare civiiian populations and objtitr i? planning or executing milt. 
tar) operations, and  authorizes tht esrablirhrnent of neurralmd lo- 
calities OT protected zones xheremch  populations are afforded a 

CIVILIA.V$ 

. .  
I - I .  
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haven from such operatmns.'d4 This effort to codify the concepts of 
proportionality and to incorprate  the Hague Ruler L E  a necessary 
and admirable addition to toth the Convention Relatibe to rhe 
Trearment of Ciiilian Perron. (the Fourrh Comentian)  and,  in the 
noninternational context, to Common Article 3.  This efforr pro- 
wder a iat>sfacror) rolurion rothe problem of ameliorating unneces- 
rary combat inflicted sufferin8 where a avilian papulation IS caught 
~n the midst of a uar of natianal liberation 

However, a second shortcoming of the Third Common Article 
with regard to civrlian viccmx of i n  internal conflict LI its failure to 
enunciate clear. rubitantire standards dealing with the conditions 
under  nhich the) can  be detained, restricted OT interned. Secrion I l l  
of the First Protocol gmernr thisproblem by enunciating standards 
for the treatment of persons in the power of a part, to the conflict 
I t  first makes it clear that its proectionr are intended principall) to 
augment those conrained m .he Fourth C o n \ e n ~ m n . " ~  It then di- 
wder the recipienri of the substantive protections t t  affords Into two 
categories. \Vith respect to ~ e r s ~ n i  already protected under  the 
Fourth Con\enrion. it rimply proides  additional measures for pro- 
tecting women and children 188 R t h  rerpecr m persons u h o  would 
not receive more f ao rab le  treament under  the Conrenrioni. bur 
r h o  a m  m11 subject IO the pomrof  a part, 10 the canflicr, including 
a part> ' r  own natmnals, I I  enune ra~es  a catalog of protections 
whore general character parrersii an uncanny similarit, to thore 
already listed in Common Articlt ?.L8' Notable additions. hoxmer ,  

4 
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include prohibitions against physical or moral cmrcmn and medical 
experiments, and  additional procedural safeguards which must pre- 
cede the execution of  any 

I t  1s apparent from this language that neither of there augmenta- 
tive efforrs is of significant assistance in securing additional protec- 
tion for c~vilians whore liberty has been constrained or who ha*e 
been interned during a war of national liberation. Therefore ,  it is 
again essential to construe the amended First Article of Prorocol 1 so 
as to include the enumerated insurgent mmemenrs within the ambit 
of the phrase "powers in conflict" as it is employed in the Second 
Article of the Fourth Convention. and IO look to  this Convention as 
the primary source of arsisrance. 

Of COUTSC. the Fourth Conrenrian concain~ condirions governing 
the detention of cinliani which commence at  rhe ume  of the initial 
decision to rexricc or inrern Ins and  terminate with repatriatian.'go 
Thev include considerations as diverse as the condition of quarters, 
the establishment of information bureaux and the imposition of 
disciplinary sanctmns. These protections, howxer,  are accorded 
only to chose civilians who are "protected perrons" bithin rhe defini- 
tion of the Fourth Conrention. 

This definition has significant ramifications uhen  applied to wars of 
narianal hberaoon. Characteristically, ~n such a conflict an organiza- 
tion of a state's own nationals attempti to oust the incumbent regime. 
Common nationality is generally possessed b r  both rebels and in- 
cumbents, except perhaps, in the traditional and obsolete colonialist 
setting where the latter i s  the viceregent of an alien suzerain. Con- 
sequentlv, although the amended First Article might insert such 
conflicts within the structure of the Fourth Convention, the restric- 
ti\e definirion of prorected persons renders mox  of its substantiLe 
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prorections unaiailahle Such a resu11 is not surprising, however. as 
both the Coniention and the Firrr Protocol nem foimulated iiirh 
international conflicts herreen tw'o distinct natmnalitm m mind 

Se>eral correctiie options appear arailahle to transpose this esren- 
~ i a l  category of safeguards to nonmrernarional c a n f l ~ t i  The  first. 
considered during the 1974 Lucerne Conference. IS IO expand rhe 
definition of "protected perrons '  hetond 11s presenr scope b i  sub- 
rriruting some orher criterion for that of nacionalin .'92 This solutmn 
might work something like this A pro imon  could be added to the 
Firsr Prorocol IO assert that the phrase "prorecred perroni. ' as 
emploied in the Fourth Cornention. includes persons in rhe hands 
of a party to the conflict u h o  belong to the opposing partr This 
expanded definition would be limited to the  context of rhe enumer-  
ared national liberarim wars. 

Se\eral problems rerulr, howeier, from a resolution of this na-  
ture. T h e  first. ofcourse. would m\oI\c the criteria for dereirnining 
r h a t  cnilians belong to w h a t  parti and are, as a result, prorecred 
Such persons cannot be identified by actual parrrcipation in comhar 
like prisoners of x a r ,  and could not he expected to admit then 
partisan affiliarmn. The use of criteria such as ethnic charactemtics 
or place of residence uauld ha \e  the effect of  ruling out the powhtl-  
itg (hat persons falling uithin such categories are simplv unmlol \ed 
neurrals l S 3  A presumption of antagonism on such grounds would 
contain rhe i redr  of unbridled abuse and i ~ n i t e  the ercerres com- 
mon to liars m\ol\ing racial hatred Such a definition uould also, 
rheorericalli, extend no protection to neutrals relied and detained 
b) one parr? OT rhe orher because 11 uould encornpar< o n k  adwise  
facttons 

The  second resulting problem is a practical one idenr ica l  to rhar 
conridered in connection with the Prisonet of l\'ar Con\enrmn I t  
m\o l \ e i ,  again. the abiliti of the tipicnl liberarim moiement  to 
afford ciiilian derainees the frequentl, sophisticated benefits c n u n -  
crated in rhe portion of the Fourth Con\enrmn derored IO intern- 
m e n ~ . l * ~  Thus ,  e i e n  If a formulation could be derised to rranrpoie 
these p ro \mon i  to the COIIICX[  of i i a i i  of nanonal Iiherarion, I t  is 
improbable thar the\ uoold pioioke iuhrtantial comp 

These considerartom prompt examinanon of anothe 
one \Ihich aau ld  not effect a definirtonal adjustmem 
Con\enrmn irrelf I t  would first adopt the definirion o " 
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enunciated in the  First Protocol. Such persons would comprise all 
noncombarants. A ner  provision could be placed in section 111 of 
the First Prorocol asserting that "c~vilians'' in the power of a party in 
conflict during a v a r  of national liberation (ar defined in the  
amended Firir Article), would enja) certain specified protections. 
Such a provision would eliminate all considerations of partisanship 
and extend safeguards to civilians without necessitating some 
threshold determination. T h e  protective provisions themselves 
could be transposed from the Fourth Convention and be ielectirelv 
included on  the basis of their essentiality and the probable capability 
of rhe insurgent organuation LO apply and adhere to them. 

This soluion,  however, possesses IW parsibl) deleterious ~ o n s e -  
quences First, It does nothing to make the Fourth Comentmn itself 
meaningful in the mniext  of such conflicts Its substantire provi- 
sions ernploving rhe term "protected persons'' would remain in- 
operative and their status ambiguoui. T h e  second consequence is of 
a political nature and involves the probable reaction of the suppar-  
WTS of the amended First Article when confronted with a proposal 
chat xould ha>e the effect of precluding the application of a sub- 
stantial part of the Fourth Conrention to wars ofnational liberation 
Perhaps these supporters could be induced to realize that this aug- 
mentation I S  not intended ar a repudiation of rhe international 
s t a t u  accorded such conflicts by chis amendment, bur LS simply an 
effort to assure that the ambiguities i t  creates do  not result in the 
denial of  protection LO anr  C L \ L I I P D .  

A second problem relative to the applicarion of rhe Faurrh Con- 
\ention to uari  of national liberation highlights chis i ncongruq  
men more poignantl\ This Comentmn IS prefaced by a prmismn 
which mandates its applicabilit\ to all cases of parrial or total occupa- 

There formulations, honeber. en \won  muations mvohtng 
the invasion of  the rcrritor) of one state by the military forces of 
another The  incidental obligations are typically triggered by the 
crossing of \ell-defined boundaries and the establishment of B sur- 
rogate c n d  administration hirhin the mraded terntor) .  Of course. 
there assumptions will not generally appl, in the con tex~  to which 
the, are now transposed 

Even if a mlution could be formulated to correct rhe related prob- 
lem of redefining the phrase "protected perrons'' as emploved m 
these arricles to include the \ m i m i  of i n t e~na l  conflicri, the uncer. 
t a m  limits of  the term5 "ocruparmn" and "occupied territories" 
irithin thii Context rrould render rhere prailrionr wrtually meaning- 

' * b I ' i  ,Art< 47 79  
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less. It is  probable rhat insurgent farces xould assert that b, i i r iue 
of their i t a ~ u s  as naiirei and representatibes of the natiie popula- 
tion, they are incapable of occupving any territory within theit 
homeland (Inasmuch as the term mnnotes the presence of a n  extnn- 
SIC or  alien force), while their opponents are at all places and ar all 
times ''occupiers " A s  the personnel of the oppressor regime fre- 
quently consticute a naninregrated, erhnicall) distinct minon t i ,  t t  IS 

logical to conclude thar the, retain rhe colonialiir invader character 
of their alien forebearers. On the other hand,  the incumbent "colo- 
nial." ''alien'' or "mc~st"  regimes are  certain IO assert that they can- 
not be "occupiers" a f  terntori  supporting the rebellion because [he) 
conmtute  the legitimate c ~ b d  go\ernment. De facto ~ont ra l  of teiri- 
t o n  hi the insurgents. howe\er, would bv analogy amount  to a n  
accupatlo". 

Thur .  the ambiguous and political nature of  this term w u l d  
orababk result I" the denial to ctvilian inhabitants of Dmtectmns . ,  
relating to forcible transfers, proi i r ion of food and medicine, 
transmittal of relief conrignmenrs, forced labor. and rhe conduct of 
cr iminal  piarecut ions Under  the  p re sen t  fo rmula t ion .  this 
populace nould be left with principall) the residuum of protections 
contained m Part I1 of the Fourth Convention.'Q6These safeguards 
are applicable to the rho ie  populations of the powers in conflict and 
must be EO applied H o w e ~ e r .  because there provisions provide 
pnncipalh for rhe ertablirhment of neutral zones and for the treat- 
men[ and protection of the sick and the wounded, rhey are cleari) 
insufficient to duplicate the expansi\e provisions of the Conwnrmn 
which relate erclurnel) to occupations. 

4 possible d u t i o n  to this second problem concerning rhe adapra- 
tion of  the Fourth Coniention ro noniniernatmnal conflicts would 
be simply IO delere, in rhir conrexr, reference to the amra t ing  ierms 
"occupatmnr" and "occupied termones" and to extend rhe protec- 
tions contained ~n the recrion gmerning occupied rerrirorier to a11 
cwilians without regard to their lmauon To rhir end, the portion of 
rhe Drafr Firsr Protocol dealing uirh treatment of  persons tn the 
power of a parr, to a conflict could be ehpanded to include a p r o w  
sion similar to a ~rooosa l  made b\ rhe ICRC durine rhe Didomatic , ,  Y j  

Conference of 1949 ~n an effort to obtain such prorectionr for the 
\tctims of Arricle 111 conflicts 
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[Iln cases of P confllcr [defmed b the F ~ r f  A r t d e  of Proiocol 11. perrons 
uichin rhecountrvnheretheconhiilrakeiplare.uhodonorbelongro the 
armed forces. are hkerise oroterred bv the IFaurthl Canrention under 
the pm\nmn'  relating to occupied t e~r i ior / i s  

Such an amendrnenr would applr the occupied territories prormons 
of the Fourth Convention to rhe selected wars of national liberation 

Houerer, several of rheie articles are almost non~ensccal tn rhis 
unintended context For example, Article 54 of the Fourth Conren-  
tion prohibit3 altering the Scatus of public officials in occupied ter- 
ritories. Because the tom1 displacemenr of such persons is invariably 
the sole objective of rebel forces, It LS absurd to artempt to bind them 
to a commitment of this nature. T h e  inclusion of such a provision in 
an inrtrumenr designed to regulate the conducr of insurgenr mote- 
ments \ , odd  onh serve to engender  disregard for other more essen- 
rial humanirarian norms This problem could be ameliorated by the 
express exclu~mn of such inappropriate provisions in an additional 
amendment to the First Protocol. 

A more systemically Consistent and perhaps simpler solution 
would be simply to abandon all efforts to transpose the "occupied 
territories" sectionzn toto to this unintended context. In  lieu of such 
a measure, the most important safeguards contained in this secrion 
would simply be repeated in the portion of rhe Firit Protocol dealing 
with the treatment of civilians. In chis way, these pravirionr would 
be made expressly applicable to all czviL~am m a manner similar to 
that suggested in Connection with protections of the Fourth Conven- 
tion which are quahfied by considerations of natmnality. This solu- 
tion would eliminate the opportunity to quibble as to who is an 
"occupier." I t  would also afford the apporrumty to delere irrelevani 
or inappropriate provioionr. 

Hoxever, the potential S U C C ~ E S  of such a proposal is presently 
minimal. As indicared prevmusly, the ertablinhment of a discrere 
system of norms governing the favored wars of national liberanon is 
coo ~ i m i l a r  to the Common Article 3-Protocol I1 structure and would 
tend to  constitute a tacit repudiation of the principle that such con- 
flicts possess the same dignity as those international c o n f l ~ r s  tradl- 
lionally governed by the Convenrionr proper .  This result IS, of 
course, antithetical to the intent of the proponents of the amended 
First Article. 

Thus, an the author's opinion, LI 1s. as a practical matter. impos- 
sible iatisfactaril) to transpose the prai i r ionr  contained I" the 
Fourth Convention (0 w,ars of national liberanon. In this Instance, 

"'4J Plcrrr. mpra nore 19 ar 43 

129 



MILITARY LAW REVIEW [Vol. 75 

honeuer. the problem I S  not iirnpl\ a practical one of diminished 
abht i .  to complv Rather. i t  is grounded upon the absence ~n n o n m  
ternstmnal conflicts of rhe traditional assumptions xhich bere  con- 
templated h, the formulators of the Fourth Con\entmn A iatlrfac. 
t o n  io lu~mn would demand char rhese assumprims be discarded 
and that a more flexible formulation be d n i i e d  a h i c h  disregards 
such inapposite concepts ai nationalit\. m\asion.  and occupation It 
LS probable, hoxerer,  that the philoroph, Mhich formulated the 
amended First Article \+ill  preclude such  an effort 

C. CO.YSlDER.4TlO.VS REGARDISG E S F O R C E M E S T  AVD THE 
1.WPOSITIO.V OF PE-VAL S A S C T l O I S  

L i e n  if the foiegaing practical and conceptual deficiencies re- 
garding the application of rhe Third and Fouirh Comentions to 
wars of n a ~ m n s l  liberarim could be reiohed so as IO impose con- 
straints upon the opposing parries, a s e r i o u ~  question uould remain 
regarding their enforcement In rhir regard. bath Conientmns con- 
remplare the repression of  breaches bi. the parties rhemselies 
rhrough the use of municipal judicial instrumentalities The  opera- 
Iiie pro>iiions raise several querrians regarding the nbilit+ of na- 
tional liberarim mmements  to undertake chis cent ra l  responribilitr 
of selfknforiemenr 

J Dt,finil~onnl and Semantic Problems 

The  principal re le iant  prmismns of the 1949 Conientions con- 
cernmg the r e p r e i s m  of breaches are Arricler 129 and 130 of the 
Prisoner of War Con>enrion and Arriclea 146 and 147 of the Cirilian 
Conrenrion There Arr1cles. as liell as analagous pro\iaions con- 
tained in the Conienrioni  gmerning rrearment of the r\ounded and 
rick lSii and the ahipvrecked. impore obligations upon rhe High 
Cnntracting Parues IO prorecure g ra \ e  breaches n h i c h  are  f re-  
quentli defined m rermi of offenses againrr perrons protected bi 
the respectlie Comenrians The  semanoc p rob lem resulting 
from transposing these obligarioni IO the conwxt of uarc of n a ~ i o n a l  
liberation m e  readil, apparent. and if  there mandates are to ha ie  
an\  significance m such  a n  enxironmenr (heir presenr scope m u x  be 
rextualls modified. Fir i t ,  I t  is doubtful whether n d ~ m n a l  liberation 
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mowmenti .  undertaking to apph  the Conventions and the First 
Protocol through rhe eniirioned unilateral declararionr of intent, 
W L I I  be deemed to possess the s t a t u  of High Contracting Parties. 
Therefore, 11 IS arguable that such eniiries will nor be obligated to 
assume any of the dunes delineared in these Articles even if they 
were capable of doing so. This problem, raken ~n iiolation, readd) 
lends itself 10 correction. During the 1976 session of the Diplomatic 
Conference, the Firsr Commitree added two new Arricles concern- 
ing the repression of breaches in the final provision of rhe First 
Prorocol. The  first of these, Arricle 74, expands the catalog of grave 
breaches to include attacking ciiilians or civilian populations. the 
launching of indiscriminate atracks affecting the civilian population, 
and making nondefended localities or demilitarized zones rhe object 
of attacks. In addition, the proposed \ernon of Article 76, u,hLch 
imposes an obligation upon High Contracting Parties to repress 
such grave breaches of the First Protocol and the Conventions, con- 
tains an optional pro\won extending such obligations to  the "Par. 
ties 10 the conflict" as  ell. If the effort to expand Article 84 of 
the  First Protocol 1s successful. a n d  makes national itberation 
mmements  which undertake 10 apply rhe 1949 Conventions and 
First Protocol through unilateral declarations "Parties to the Con- 
f l i ~ r , ' ' ~ ~ ~  the inclusion of this optional language in the ultimate for- 
mulation of Article 76 xill eliminate the obligational problem An) 
parts  to the conflict, regardless of Its juridical status w I 1  be fully 
bound to repress breaches of the Conientioni and the augmentative 
Protocol. 

A second problem results from defining ''grave breaches" largel) 
from the perspective of the prerentlv ambiguous phrase "protected 
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persons.'' \$'here such breaches are defined ~n terms of the extant 
definition of protecred persons, most w a r  cr imes perperrared 
againsr the cirilian population dui ing a uar of national liberation 
* o d d  nor be punishable because chis S I L ~ U E  is defined prmcipalh 
with reference IO nationalin 201 and residence m occupied tern.  
tori '" Again. hoxerer ,  this definirional problem can be amello- 
iated by expandrng the phrase to encompass situations which mav 
arise tn the selected nminternational contlictr. The  other problems 
relate principall) to the capabilirier of such moiemenrs 10 adhere to 
rhe obligarioni of rheie pro\mons and do  nor lend themseher to 
such  facile resolution 

2 Capabzlzt~ Problems 

The Conienrions rer forrh rhree obligarioni s$irh respect 10 gra\e 
breaches first. to enact appropriate penal legislation, second. to 
search out offenders; and third, IO proude for the trial of such 
persons It IS improbable that npical liberation organizarioni wd1 
posses  sufficient legislari\e competence or  the go\ernmental Infra- 
srructum to proxide the requisite legislation at rhe commencemenr 
of horrilirier Houe\er.  this deficient, could be cured through the 
adoption of rhe extani  municipal leg&tmn of the incumbent re- 
gime. a reasonable solution m i l ex  of the fact that. as the ostensible 
gwernmental  S U C C C E B O ~  to  the incumbent. the insurgent arganna-  
tion xill inherit III international iesponiibilities and rhe abligarions 
to respect and retain municipal enactments incidental io  their effec- 
tuat,an. 

Alrhough rhere am no practical reasons that uould preclude 11b- 
eration organtzarions from searching out offenders, assuming that 
the\ were so morirared. II IS highli quesrionable whether the judicial 
measures contemplated 111 rhe ConJentionr could ensue T h e  final 
paragraphs of the .41 tides ~n quesrion require that accused persons 
held for  trial be accorded ilie procedural safeguards enunciated b\ 
the Prisoner of War Conienrion These include h e  rights co hnoiil- 
edge of the allegarmni. counsel, an interprerei. the presence of  
faiorable nitneiiea, adequate time to prepare a defense. and 
appeal. m Ir IS unlikeli that inrurgenr mmemenrr  \\ i l l  parieir there 
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capabilities in hghr of  rhe demands of conrinual rnmement and 
clandestine operations, and the probable absence of qualified per- 
sonnel to administer such procedures 

The rolution to rhis problem LS nor LO rruncare rhese prarecrions tn 
order  to adapt them to this contexc. To d o  so would onl) result tn 
the denial of  the most baric of  procedural safeguards to both ac- 
cused insurgents and detained officials of  the incumbent regime 
T h e  onl i  other feasible solution was considered b) the Western 
European and Others Group at Lucerne. I t  would p roude  rhar a 
government friendly to a national liberarim organization could act 
as its surrogare in fulfilling rhis office. This resolurian appears 
consistem with rhe mandates a f  Article 12’3 of the Third Comen-  
tian, and Article 146 of the Fourth, as the? expre~s l r  permit a pa rn  
haring custod, of  an alleged perpetrator of a grave breach to hand 
him over IO another High Contracting Part, proxided the la t ter  can 
make out a prima facie care against him. In addition, the) intimate 
chat jurisdiction mer  such offenses IS, among parrcer, universal 

The S U C C ~ E S  of  such a proposal, however. appears entirely contin- 
gent upon the abtliti of the insurgent entity to obtain the senices of  
a irilling surrogare Undoubtedl,, such mo\ementi xill not always 
enjoy the proximare and unabashed support xhich the Gaiernment 
of North Viernam accorded the Vier Cong. Situarioni can be en- 
visioned where no responsible governmenr irould %ant to become 
tmolved m such an internal matwr. particularlv r h e r e  the trial of 
an official of the de jure regime might be sought b) the insurgent 
organization. Ir is highlr questionable whether uninval\ed stares 
mould. as a rule, deal w r h  the tipical group of freedom fighters as 
they would uirh another sovereign attempting to effecr the extradi- 
[>on o f a  criminal ‘‘‘4s a result. this alrernatire appears too unreli- 
able to Constitute an optimal solurion bur, tn the absence of a concep- 
tual retrenchment tn dealing with W P T S  of national liberation. II 
seems to be the best one a\ailable Perhaps this is all that can be 
hoped for in iien of the imperuour and tll-concei\ed conduct which 
occasioned the underlying problem In an) e \  ent .  1t I S  probable rhar. 
if and when rhe Conrenrionr am applied to xari  of national libera- 
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tmn they aill, as a general rule, be depnxed of the mechanisms 
which assure unstinting compliance. 

V. SUMMARY 

This article has considered re%eral of the practical consequences 
which w i l l  ensue from the current efforts to transform the Geneva 
Conwntmns of  1949 into a derice to regulate noninternational con- 
flicts. Similar problems, particularly those relating to functional in- 
capability and contextual madaptabiht) permeate both the four  
Conventions and the First Draft Protocol, but fur ther  exploration of 
them would result only in redundancv. I t  is, then, appropriate to 
ronsider what measures can be taken to correct several of the more 
t q r a n t  deficiencies of this effort. 

The amended First Article m u [  be recognized as an enunciation 

aoieiiorare l is  more serious deficiencies. First, the amendment re- 
i i l i ~ s  from rhe philosophy that humanirarian norms are nor m be 

preiiirarrd upun rhr legitimacy of one's cause but rather are to be 
pxrendrd oniTerrall) in the erenr of armed conflict. As a T C S U I I ,  it I S  

posrhlt  rhar n iubrrantial number of noninternatmnal conflicts. 
*hose mremi t~  is identical to those favored by the drafters of rhe 
amended First Article. will not be affected by the amendment and  
will  be gmerned exclusively by the present Common Art& 3 In 
addition. the amendment allows liberation movements P basis upon 
which tojurr lh  noncompliance ui th  humanitarian norm8 in dealing 
with their antecedentl) stigmatized adxerraries. 

Second, from an interpretive standpoint, the proposed formula- 
tion leaves uncertain exactly what entities acquire the addmonai 
prorecrions of the First Protocol and the Conventions and whether 
these movements simply gain additional rights or incur reciprocal 
obligations as well. In this rerpecr it fails IO resolve two critical f l a w  
~n the current formularion gmerning noniniernational confl~cts. 

Third,  the amendment attempts to aupermpose conflicts of an 
essentially internal nature upon a S C I U C ~ U ~  designed to govern con- 
flicts between sovereign entities. This t rampomion has two del- 
eterious consequences, First. M hen applied LO chis unintended con- 
[ext, man) of the rubstantire protections of rhe Conventmns become 
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virtually meaningleri because thev s~mpl r  do  not relate to conditions 
xhich characterize ~ a r ~  of national liberation. A s  a frequent result, 
the \ictims of the fa\ared conflicts. particularly captured combar- 
anis and civilians, are nor extended subsranrially greater prorecrions 
than they would hare e n p e d  under  Common Article 5. Second, as 
a practical matter, this application would impose unrealistic burdens 
upon the insurgent organizations, aisuming that obligational mutu-  
a l q  LE Intended. Typicallv, such entities do not porieii the ne~essary 
gorernmental apparatus, stabilized terntor , .  and fiscal capacitr to 
establish and  maintain the  requisite facilities and  the judicial 
machinen LO enforce the Con>entmni  adequatel). Consequenrl), it 
!>odd seem chat a caialier atritude toward the fundamental re- 
quirements of the Conxentians r o u l d  be engendered and  that 
measures to assure compliance with rhem would be neglected. 

Thus,  the proposed amendment il l  server the extant Gomention 
I ~ T U C I I I I C  due ro its doctrinal inconsutenc,, and fails IO cure the 
ambiguiries and proiectional gaps which permeare Common Article 
3 .  With these objections principally in mind, LC I S  appropriate to 
conrider several possible coriectiie measures 

1'1. RECOMI\IESDATIOSS 

The most appropriate solution 1s 10 abandon the assimilitiie ap- 
proach taken b\ the amended F m t  Article and to concentrate upon 
the refinement of a witern of dlirrete norms. such ai  those enun-  
ciated m Protocol 11. to  goiern all noninternational conflicts. Such a 
ieiolution could easil) predicate the imposition of responiibiliries 
and rhe conferral of protecrionr upon considerations il hich typically 
pertain to noninternatmnal conflicts It nould also lend irself co rhe 
farmulat ian of obligations which are  c o m m e n i u r i ~ e  with the 
capabilities of insurgents and permit the elimination of conceptual 
repugnancies betaeen the Conventions and the Drafr Amendment 
Howe\er .  Lt 1s noa totalli unrealistic to a p e i t  the proponents of the 
amended First Arricle to accept the abandonmenr of [hex  efforts to 
sancrlf\ u a r ~  of  national Iiberarmn. and to acquiesce m the relega. 
[ion of such struggles 10 the rubordinare iaregon of inrramural 
conflicts regulated bi Protocol I I  It I S .  then.  apparent chat such 
coirecIli.e meaiuier must be rnken w r h m  the frameirork nou af- 
forded b\ thir amendment 

Iniriall\.  an effort ihould be made during rhe forthcommg m i m n  
of  the Diplomatic Conference to expand the confllcr caregorm 
prerenrh enumerated b\ the amended first amclc ,  pieferabli upon 
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the  basis of some obyct i \e  criterion such a i  conflict mtenrit) Such a 
measure xould both afford additional prorecrioni to rhe partiti- 
pants in nonsanctified internal conflicrr and direst rhe extension of 
such added protecrioni of political wer tone i .  T h x  approach is 
necessari becaure the political objecmes of the faiored liberarim 
mmements  have absoluteh nothing to do  nlth the partmpants' 
need for humanitarian prorecrioni or their abllitr to accord rhem to 
others The adoption of a measure similar to the i io r reg ian  formu- 
lation xould habe the effect of extending uhateber addirional pro- 
tections are nou to be accorded the faiored caregoriei IO the iictims 
of other nonmte rnamna l  conflicrs Again. howerer. I I  is  questiona- 
ble whether an  expansion of this nature would acquire the  n e c e r s a n  
support of rhe proponents of the amended F r i t  Article. Such a 
measure would both tend IO derract from the exclurire status prei- 
end\  accorded the selected xars  of national liberation. and piesenr a 
potenrial threat IO rhe internal rrabiliti of the p r o p o n e n r s ' o ~ n  ga i -  
ernmenrr. 

I t  I S  albo necersaii to note rhar. regardless of the potential succcss 
of rhe proposed definmonal Iiberalmmon. the ambigum and m- 
coherence xhich result from the superimpostron of n ~ m n t e r n a -  
~ i o n a l  conflicri upon rhe structure of the Comenrioni  7,ould re- 
main Theiefore. m an\  e ient .  t [  i s  ~ m p e ~ a t n e  that meaiurei  be 
taken 10 accommudare rhe Conventions, insofar a i  possible, 10 this 
neb con~ex t  m order to minimize such irreleiance and to permit 
rhem genuineh 10 affaid additional prorecrions This effarr could 
mort readd! be acmmplirhed rhrough rhe adoption of ieieral pro- 
posed amendments to rhe First Draft Prorocol Firir a formularim 
akin IO .Article 84 bzs IS neceriar) to make I I  clear rhar the ionferral 
of additional protections i s  predicated upon reiipiociti and IO a f -  
fold a deiice thiaugh i\hich insurgent forces can acti\ate such i 
scheme through unilateral declaration of intent to camph uirh rheir 
p ro \man i  Second. rradirional definitions and requirements which 
i e t  I" motion the aubrrantne protections of the  Conienrionr. bur 

cance tn the confex~  of i c a n  of hberarmn. 
here necessar,, ,ubrrirurer musr he dei i red 

Such modifications m u x  Inc lude the hberalirarmn of the extam re-  
quirements for qualifiing as a prisoner of u a r  This could be ac- 
complished through the adoption o f a  n e ~  formularim ot Arricle 42 
similar I O  rhar propoaed h\ rhe Red Crass >lorking group during the 
1976 session of the Conference In addition, inappropriate rriggei- 
mg criteria. such a$ "narmnalit)" and ' occuparion' muir be I eplaced 
*irh more relmani  formularimis. Third.  i rhere the rubiranrne pro- 
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risionr of the Conientionr are probabl) beyond rhe capabilities of  
typical insurgent organizations or a m  nmply irrele\ant. they should 
be eliminared or reolaced xirh a discrere enumeration of reauire- 
menti 

VII. CONCLUSION 

T h e  amended F m t  Art& to the First Draft Pratocol 10 the 
Geneva Conrentions of 1949 poses tremendous rheorerical and 
practical difficulties This article has explored chore problems and 
recommended alterations which would lessen or eliminate rhe dif- 
ficuitiei presented by superimposing noninternational conflicts on a 
scheme of humanitarian regulations that was inrended to control 
international hosrtlines. 

Although such measure8 would tend to reduce rhe grossest de-  
formities which result from this transposition. the author's attitude 
toward rhe final product i s  neither enthusiastic nor sanguine I t  IS 
\muall)  impossible to bring chis sysrcm of humanitarian constraints 
completeh into harmony with the conditions which generallr obtain 
in inrernal conflicts. Neierthelers, the  ne^ substantive protections 
contained m the Drafr First Protocol. particularly those concerning 
the protection of the a b i l i a n  population ni th  respect to the effects of 
hostilities, methods of combat. medical e r a c u a t i m  and the treat- 
ment of persons tn the power of a part) to the conflict, are suffi- 
cienrl) riial in the  conrext of modern warfare to outrreigh the con- 
ceptual and practical problems which w111 reiulr from rhe probable 
adoption of the amended First Article during the final plenar) S ~ E -  
m n s  of the Diplamatic Conference. Consequently, its adoption 
should not deter  \Yertern.aligned delegations from lending their 
support to the First Protocol's ulrimare inclusion tn the growing 
bod) of mnientional international lax  governing armed conflict In  
the m t e r r n  howe\er. such delegations must seek, insofar as poisc- 
ble. to reconcile the amended Firrr Article with (his body of la*.  for 
bithout such adjustments, i t  possesses rhe parenrial 10 E ~ T ~ O U S ~ Y  im- 
pede the continued efficacy of the Conienrions rhemielws and to 
undermine the philosoph, upon uhich rhm are based 
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T H E  IMPACT OF RECENT NEPA LITIGATION 
U P O N  ARMY DECISION MAKING* 

BRMN BORC O ' ~ E I L L " *  

I. I N T R O D U C T I O N  

The Kational Environmental Pa lm . k t  (KEPA] %%as enacted b5 
Congress I" 1969 IO protect endangered natural r e~aurce i  In  rhe 
parr t h o  \ ears  m e r a l  cases ieaulting from Department of Defense 
hare realignment actions ha \e  interpreted the scope of NEPA and 
considered m o  issues of particulai importance T h e  first, ~ n \ o l \ m g  
the coberage o f rhe  Act, I S  vhether i t s  procedures appl, IO proposals 
T+here rhe onl\ impacts ~$111 be economic, such as loss ofjobs T h e  
second. concerning procedural requirements. 1s i<herher the Acr  
requires detailed and extensite public pairicipation in siiiiaiions 
uhere  there 1s minimal impair upon n a ~ u r a l  resources These tito 
ISSUCE a le  of importance to more than just  hare realignmenri--rhev 
are of concern IO man) orher Armi actnmes and LO the a c m n s  of 
other federal 

This article (till specificall) consider the manner in vhich ilieie 
two queirioni haie been answered in rhe cares rpa rned  h\ iecenr 
militat) realignments and xi11 address geneiall) the applicahiliti of 
NEPA to all othei Armi aciioni. T h e  article h i l l  open >\ith a discus- 
smn ofrecenr~udicial  and leg&t!\e acti\it\ and u i l l  conclude !\ith 
ahsenat ions on how planners and l a x i a s  can hest emure and dem- 
onirrare adequare compliance ,iith N t P A  

11. THE S A T I O N A L  
E S V I R O N S I E Y T A L  P O L I C Y  A C T  

The  Nat iona l  Environmenral Polic\ .Act of 1969 requires agenciei 
of the fedeial qmeinment  to ioiiipli with stud, and public d i d o -  
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sure requirementi uhen  making decisions (hat uill affect the en\!- 
ronmenr The  operative seciion of the Act, section 102(2)(C) di- 
r e c t ~  federal agencies to consider fully the envronmental  effects of 
proposed federal acimns through the use of a derailed i ta~einent * 

T h e  total KEPA process as mandated br rhe statute and b% the 
implementing guidelines of the Council on En\ironmenral Quali t)  
[CEQ, and federal agencies n n i i  mcludei. 

1 Prepararion of an en\ironmental asseismenr 10 determine 
rhe rhe r  rhe proposed action is  a major one that wi l l  ha\e a 
significant effecr on rhe human en\ironmeiit: ' 

2 I f  the acrion LS such a n  action, pieparatian of a draft en- 

3 Circularion of the draf t  enaironmenral impact iraremenr 
(EIS)  to other agencies and to the public B I  large, allowing 
forti.-fiie dars  for rhem IO comment ,  

1 Preparation of a final en\ironmental impacr statement and 
circulation to all agencies, organirarioni and Indniduale that 
commented on the drafr and to rhe Council on Emironmen- 
id Qualit%: and 

ilronmental 1mpacr statement: 

d of t h e  threshold de- 
cidon o n  x h e i h e r  to publish a n  m p s a  itaternent 
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5. The accompaniment of the proposal through the agency's 
TeYiew process. 

111. B A S E  R E A L I G N M E N T  L I T I G A T I O N  

A .  REALIGNMENT ACTIONS 

AS a result of the American withdrawal from Vietnam and the 
attendant reduction in defense activities there has been a series of 
military base realignments. One generation of these realignments 
was announced on November 22, 1974 by the Secretary of Defense 
and involved 1 I I  separate actions, consisting of realignments of 
units and functions, partial closures, and total closures of baser. T h e  
Army prepared environmental assessments of the actions and other 
studies, including detailed cost justifications and  community e m -  
nomic impact studies. For many of the actions the Army obtained 
the services of private companies which studied rhe rocial and eco- 
nomic impacts the proposed realignments would have on the com- 
munities to be affected. As the defense agencies concluded that 
there  actions would not  have a significant impact  u p o n  the 
envi ronment - the  impacts  were  pr imari ly  economtc- 
environmental impact statements were not prepared and the de- 
tailed public participation requirements of NEPA were not utilized 

T h e  November 22,1974 announcements did, however, generate a 
considerable amount of laraely to forestall the projected - .  . _  

'NEPA litlgrllon ~ncluder Bmckmndge Y Srhlcmger, C n  KO 7 5 1 0 0  (E D 
Ky Ju1) 9, 1975). rm'd, 537 F.2d 864 (6th Cir. L976), a p p h t m n f o ~  nrf .  p d m g  
(Lexington Bluegrass Army Depot).  National Asi'n o f  Go,', Employeci  \ 
Rumrfeld 1Phdadrlphm). 418 F Supp 1502 (E.D Pa 19761 (Frankford Arsenal). 
NaLlonal A s ' n  of G d t  Employecs I Rumiicld IPuehlo). 413 F Supp 1224 
(D D C 1976). notice Dfa@pplaifiiid (Pueblo Army Depot). IMAGE o i  San Antonio ,, 
Rumrfcld, 9 E R G .  1183 (Nos SA-7bCA-116. 117. W D .  Ter. May 13, 1976), 
netice ofa@edjkd (Kelly Air Form Base. Texas),  McDoxcll Y Schleimger, 404 F. 
Supp 221 (W.D Mo. 19751 (Richards-Gehaur Air Force Bare. Mlrroun). Shiftler , 
Rumifeld, Civ No 7 b 2 1 2 9  1D N J  May 4. 1975), nolice o f o p p d p d  (Forts Mon- 
mouth and Gordon, and the Nauonal Capiial Region) Other Ihrigauon includes 
Perkrmv Rumifeld, Civ N o  7 6 1 0 8 ( E  D Ky Aug 3, 1976) (LexingranBluegraxr 
Army Depot, hama of iuii was dleged Fraud). City ai Philadelphia % Srhlemnger. 
No 7 5 1 4 0 5  (ED Pa No" 4. 1975). a/fd, No. 7 C 1 0 5 0  1Sd Cir Apr. I S  1976) 
(Frankford Arxnal.  v i ~ l a t i o n  o f  Arsenal Act). National Ars'n of Gor'r Employees, 
Schlcsingcr, 397 F. Supp 694 (ED Pa ). @fd, 523 F 2d 1051 (3d Cir 1975) 
(Frankford Arsenal. vlolauon a i  reponing requirements ~n ~er t ion  613 of Milhrsr) 
Construmon Art of 1970). T w o  NEPA riies arc m11 pending Fuller Y Rumiield 
and Local 1546 Y Rurnsfeld, Civ No,. 5-75-50, 51 1E.D Cnl 1976) (Sharp? and 
Sacramenta Army Dcpora). I n  rhore cases a m m i m  for a pmlimmrry tnjunctvm 
vas denied Other recent base dowre or rcahgnment Ihtigalion not arrooawd xirh 
the  November 1974 s n n ~ u n r e m e n ~  includes Concerned Ahour Trident v 
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loss of jobs and the other adierse economic impacts the closures 
i$ould ha\e  on rhe various communities Ofren the lirigation h a s  
biought Lii interested members of Congress: aluayi  the local unions 
,rere part, plamt1ffr. 

The plamuffs rrpicall i  sought io retain the existing econoniic '11- 
mate in their localities in the face of Departmenr of Defense ar- 
remprr to reduce merall gorrrnmenr expenditures The Govern-  
inem trpxall) proposed such iealignment actions LO consolidate 
similar functions carried on a i  several installations at one location 
The  iealignmenrs would result in a reduction in the total number of 
emploiees. and a transfer o f p b r  from rhe installation loring func. 
tionr and reiponribiliriei 10 rhe one expanding the scope of Its oper- 
atlo" 

B REALIG.YME.YT LITIGATI0,Y 

I Soctnl  m i d  Econormc Importi under the Sotional Enrtionrnm!d P a l q  
At!-The Scope o f i h r  Humon Eni'irorrrnenl 

Section 102(2)(C) of  the . k t  iequirei  impacr statements n h e n  the 
piapoied a c m n  wi l l  rignificanth affect Ihe "human entironment '' 

The  plainriffs in the realignment litigatron took w o  separate bur 
related tacks to state c l a im under  S E P A .  The f i l s  i l a i  h a t  eco- 
nomic ~mpac t .  be It rhc ~ncon\enience of  emplotee dislocatmn or 
short-rerm C O I I I I I I U ~ L ~  economic dliruptmn. affected the human 
eni i tonmeni  simpl\ hecause It affected human beings ' T h e  second 
%cas that rhere  ere incidental en%ironmenral impacrr m the [rad)- 
t ional sense. for evample impacts on ~e i+ers  and parks, and that 
these mcidenral enr ironmental impacts combined r i t h  the e c o n o m ~  
arpecrs <+ere cufficient to trrgger the procedural arpectr of the star- 
ute The  plaintiffs ielied p r imar i l~  upon rhree General S e n i c e s  
Adminrsti ation c a w  
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TheHmly Tnlog)  l o  resulted from a proposal b) the General Serv- 
ices Administration (GSA) ro construct a j a i l  and a courthouse at 
Folev Square. Neu York. The Second Circuit thrice considered an 
emironmental  assessment determination that the Construction of 
the j a i l  tn the inner c w  would not ha i e  a "significant" impact on the 
qualit) of the human eni i ranment  After txice orderrng reassess. 
menrr of the impact of the proposed jail construction. the court 
eventually upheld the GSA's determinarion that no eniiranmenral 
impact starement UPS required Of  note 1s thar m H a d j  I ,  the court 
suggested thar an en\ironmental assessment should consider factors 
such as "[nloise. rraffic. oberburdened mass transportation systems, 
crime. congestion and e w n  a%ahbil i ty  of drugs , , ." This lan- 
guage m Had? 1 uai  discussed tn the  first of the cases dealing with 
the November 1974 announcements-.Md)aiilrli v Schleiingar.'z 

In.LlrDowaI1, civilian Air Force employees and rhe American Fed- 
eration of Go\ernment E m p h e e r  alleged thar rhe Air Force had 
failed to cornpi! hi th  the requmments of NEP.4 in deciding to 
transfer an  Air Force unit from Richards-Gebaur A i r  Force Base, 
hliisouri to Scott A i r  Force Base. I l l m o ~ s .  and the, sought KO enjoin 
[he transfer and realignment action until the Air Force complied 
h i t h  the A c t  The proposed m m e  mvohed approximarel) 2,992 
militan emp1o)eei and.  ui th  the families of the emplorees, could 
pareibl) ha\e resulted in an influx of 10,000 people inro rhe Scott 
Air Force Bare region T h e  Air  Force did not prepare a n  impact 
statement bur prepared a derailed assessment thar concluded there 
would be no significant enrironmental impact Resoliing the NEPA 
issue. the Court held that the impacrs resulring from the action. 
uhich i t  labeled "secondarr m c ~ a l  and economic." could be signifi- 
cant  and thar a n  eniiionmental impact statement should be pre- 
p a r d x g  T h e  court  found that  t he  t ransfei  could affecr rhe 
Richards-Gebaur, or  losing area, rhrough impacts on "existing social 
and economic acfi\ities and conditions in the area: problems relat- 
ing to lam enforcemenr and fire preientmn:  grourh and deielop- 
ment patterns m the area. including existing land use parterns, and 
neighborhood character and coheri\eneis. . ., and aeirhetic consid- 
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erattons " " In  addition, the court found that the proposed reloca- 
tion of 10,000 persons into the Scott, or gaining, area wmld result in 
impacts on housing availability and would overburden local utilities 
and other public serv~ces.'~ The  court stated that while rhese im- 
pacts were "secondary" impacts, they fell within the scope of the 
"human environment." As these secondary impacts were signifi- 
cant. the proper remedy was to enjoin the proposed action until the 
defendants complied with the requirements of section 102(2)(C) and 
prepared an impact scatemem 

In the McDowell CBEC, despite the court's use of the broad terms 
"secondary social and economic impact." most of  the effects of  the 
realignmenr detailed by rhe court may be charactenzed as or akin to 
impacts upon traditional environmental iesources. T h e  next case, 
however, was a drastic deparrure from MrDamrll. I n  Brrdinrdge v 
Sihlri~ngrr," rhe federal distncr court considered a challenge to a 
realignment inrolving the Lexington Bluegrass Army Depor that 
when implemented would have resulted in the loss of approximarely 
2 .600pbs  tn the greater Lexington area.  Army inxallatmnz in Sac- 
ramento, California and Tobyhanna,  Pennsylvania would have 
gained minimal numbers of jobs under  the plan. Relying primarily 
on McD~owell, the court enp ined  the Army from proceeding until i t  
had prepared an environmenial statement The  court based Its deci- 
sion on two grounds first, that the Army's decision process was per  
ie illegal ar the Army did not ~ I I C ~ I  public comment on the  pro^ 
posed realignment prior to decision: and second. a conclusion 
implicit in the first ground,  that plaintiffs may state a claim under  
NEPA s h e r e  the harms alleged are only short-term unemployment 
and the inconvenience of employee dirlocarmn,lg which were the 
harms alleged. 

On appeal the Sixth Circuit reversed the district court, and or- 
dered the district court to dismiss the action.9o T h e  court held that 

In  rhc presenr rase there 1s no long term impact, no permanent commit- 
Illem d n  natmnal [ml lesowce and no degrrdnrion o r a  
\,ronmenial asset, but lather short term p c r s u m  m o n  
short telm ecanamlcdlsrupiions. We conclude that rurh a 
not f a l l  r i rh in  the purxien o f  thc 4 r t  * '  
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T h e  court  continued by stating that "NEPA is not a national 
employment act. Environmental goals and policies were never in- 
tended to reach social problems such as those presented here ."sz  
The  Sixth Circuit expressly recognized that the district court's opin- 
ion in McDowrll V .  Schlesingcr was contrary to its holding, and noted 
Its decision not to follow the reasoning in that case.13 During the 
same summer the Sixth Circuit decided Bwrkmndgr ,  three district 
court cases found no necessity to file environmenral impact state- 
ments under similar factual C I T C U ~ S ~ ~ ~ C ~ S . "  

These four decisions appear to be rightly decided. The  ambiguity 
as to the scope o f t h e  National Environmental Policy Act stems from 
rhe horratory language throughout the statutes5 and the use of the 
term "human environment" in the action forcing provision, section 
102(2)(C). The  legislative history indicates clearly, however, that the 
purpose of NEPA was to protect limited natural resources-the re- 
source base needed for present and future g e n e r a t i o n s a n d  was 
not to enhance community economic vitality OT job opportunities 
except insofar as those concerns are furthered by preservation of 
the resource base. In short, NEPA is not a panacea for all of the ills 
that may befall society. In discussng NEPA on the floor of the Sen- 
ate, Senator Jackson, the sponsor, provided insight into the breadth 
of the statute: 

What IS involved IS a c ~ n i r e ~ ~ i ~ n ~ l  declaration that we do not Intend. s i  
s government 01 a i  a people, IO inmale stfmni which endanger the con- 
tinued exiatencc or the health o f  mankmd: That %e wd1 not inrentionally 
~ n i f i a t ~  actions which wil l  do meparable damage to the air. land, and 
wafer which ~ u o i a r t  life on earth. 

" I d .  IC 867 
' I  "The United Stafcs Dirmrl  Coun  for the Western Dmtnct of Miriouri h a  

sdapfed P YEW c m t r a ~ y  to our8 I" a m c  1n~olumg a a~mllar factual I ~ I Y S C ~ ~ .  w e  
mppeclfully declinc IO follow the rraromng of that o p m o n  " I d .  ai 567 n 1 !r~ual~on 
omitted1 The Gouernmcnt ncuer appealcd McDovlall 

I* National Aar'n of Gou't Em loycer Y Rumrfdd (Philndelphmj. 418 F. Supp 
1302 (ED Pa 1976) (Frankfor{ Aramdj .  Nanonzl A d "  o f  Gor't Employee. Y 

Rumafdd (Pueblo), 413 F. Supp 1224 (D.D C. 1974). nohcr of opped$l8d (Pueblo 
Army Depot), IMAGE of San Antonio Y Rumrfeld, 9 E.R.C. 1183 !Nos 5 A - 7 6  
CA-116. 117, W D Tix May I S ,  1'376), nolirr D f q p d f i l e d  (Kelly Air Farm Baa<, 
Texas) In addtoon, one ~ U T L  dented s m o m n  for P p'ehmmary mj~nctmn. JLPL. 

 in^. "I don't think you BCC ID rhe secondary untd you have found there II  a primary 
cnuironmcncal muaLmn. And lhar hasn't k e n  ,how" here.' Fulhr Y. Rumsfrid and 
Local 1546 Y Rumafcld, No8 Fr7650. 5 1  ( E D  Cal Apr 16, 1976) (Sharpe and 
Sacramenlo A ~ m y  Depots) (hennng on preliminary mjuncnon) 

Section IOl(aj  of the Act, far example, sufes. 

42 U S  C 8 4331(a) (1970). 
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heonlr p ie iedenrn  

The Senare Report I S  m accord 
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caws: NEPA x a s  enacred to  protect those physical assets that make 
up  the resource base of the nation 

Analytically, social and  economic impacts do  have i d e s  to  play m 
NEPA analysis. Often economic impacts wi l l  resulr in the dertruc- 
cion of physical remurce~.  Such instances include situations where 
drastic losses of tax revenues prerenr a city from maintaining 11s 
sewrerage systems, I ~ S  parks or its fire department. or where large 
scale job 1086 results in massive defaults on home mortgager tn an 
already depressed housing market resulting tn turn in large num- 
bers of empty homes-suburban ghettos. These are possibilities and 
highlight the proposition thac the m a i m  1s onli one of proof  A 
plaintiff must plead and prore  actual. be they eventual, impacrs 
upon natural resuurces. and that is  what the plaintiffs inlreckinridge 
failed to do.  

A second role that socio-economic facrorr play i s  that there factors 
are frrequenth barometers by which an agenc? can gauge the value 
and utility of primary environmental T C S O U T C ~ S  The  importance of 
a wetland, for example, i i  better arrersed If its dollar value as a 
natural water filtrarion plant 1s known and 11s replacement cost can 
be computed 

So actual natural Impacts, be they immediate impacts or spinofis, 
must exist. In this light, the noise, traffic, merburdened mass trans- 
porration systems and congestion inHanly I arc the type of impacts 
with xhich NEPA is ~ o n c e r n e d . ~ '  InMiDoi~e11, the court was, tn fact, 
dealing with life support systems at Scott Air Farce Bare-housing 
and  utihties--xhich are inextricably tied to OUT resource base. Land 
use patterns deai with, of course, use of the most common of all 
resources-land. Thua,  the Sixth Circuir's decision inBreiktnridEe IS 
not a deiiation from rhese earlier cases. I r s  difference lies only m rhe 
fact that rhe court was much more careful tn I I I  use of terms. T h e  
court labeled those impacts that were social and economic as such. 
and drew disrincrions accordindi,. Honk and McDoeel l  were in ef. 
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fect traditional environmental cases decided in ill conceived terms. 
In rum, the current state of the law 1s that for an impact statement 

to be requrred there must be a significant impact upon a primary 
environmental asset, a part of the life support system That  re- 
quirement i s  in accordance with the purpose of the Act. to protect 
for present and future  generations irreplaceable natural assets 

2. Public Parttripattan m the Threshold Decision: The Close Hold '' En- 
vironmental Impact Assrirmrnt 

T h e  stacute by Its terms requires the publication of a detailed 
statement only where rhere is a significant impact upon che envi- 
ronmenr, the Congress deemed It advisable to require extens~w and 
expensive publication procedures and  the ensuing delays only 
where the environmental effects were of mbrtantial concern. 

In rhe procesr of determining whether the proposed action IS 

"substanrial" and,  rhus, whether an environmental impact statemem 
IS required, federal agencies prepare uhat  have often been termed 
"envimnmenial assessments " 3 3  In  Hanly II 3 4  the Court of Appeals 
for the Second Circuit imposed a public participation requirement 
at the environmental assessment stage, requiring CSA to gi\e notice 
of the proposed federal action to the public and giving the public 
the opportunirv to submit relevant facts that might bear on the find- 
mg of significance. Hanly I /  and Its threshold parricipation require- 
men[ can be addressed in two fashions. First,Hanly I I  %'ai decided 
prior to an  imporrant Supreme Court decision and the enactment of 
l e~~s lzr ion  that affect the scone of  oublic Damcimtion in aeencv 

1 1 . 1  

decisron making. Second. and more Important. IS the possibility chat 
Hanly II  was wrongly decided. 

I n  June of 1 9 i 3  and after Hanly I I ,  the Supreme Court decided 
United Stabs  v SCRAP.35 which held that NEPA does not repeal 
other aratutory provisions by implication Subsequent to both the 
enactment of the National Eniironmenral Policy ALC and the d e c i ~  
sinn tn Honly / I ,  Congress passed Freedom of Information Act 
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amendmenrr,s' uhich reaffirmed that under  FOIXs fifth exemp- 
r i m  mtraagency predecmon memoranda evidencing opinions and 
iecammendations \+ere not disclosable. 

Congress' purpose in enacting rhe fifth exemption s a i  to avoid 
forcing the Gmernmenr to conduct all its burinerr in "a fishbowl " 
Accordingly. the House Committee stated. 

nonriirilo*ure 8n ruch / a i e l  

Thus ,  the Freedom of Information Acr affirms the legitimac) of 
nanpublic decision making t n  some msrancer. The proposals for 
federal action, the emironmental  asseismenm. and the other deci- 
smn documentation often eudence recommendarions and optmans 
tha t  ha>e not )e t  gone to final decision. and uould thus be exempt 
from disclosure under  rhe fifth exemption to that A c t  absent an 
explicit r ta tuton mandate UEPA requires public parricipation 
uhere there i s  significant enmmnmenral impacr \$'here rhere 1s no 
significant impact, and more particularh during the process of de- 
termining uhr fhvr  there will be a significant eniironmental mpacr ,  
both statutes impel rhe concIus~on chat public parricipation is not 
required. 

More 1mpartanrh.Han1) / I  i i a i  hrongh  decided in tliac rhe m p o -  
sition of public participatian requiremenri had no i ta tutor i ,  regula. 
tor,, or precedenrial basis The derailed S I ~ I L I ~ O T \  public paiticipa- 
[!on requirements ~n S E P A  explicith apph  onli to B L U O ~ S  that  stg- 
nificantl) affect the emi ronmen t  Conrequenrh  absenr a statutory 
baits. I t  seems u n * m  LO impose decmon-makmg requmment r  upon 
an agency that, tn effecr. increase bureaucraw red tape and dela) 

Deapite the lack of a s~a tu to r i  bans for CIS publlc par tmpatmn 
requirement, H a n i j  I /  had a longei life than could hale  been ex- 
pected The  c o u r ~  in \liDou?l/, r ehmg on H o d )  I / ,  commenced 
upon the lack of public participation ~n rhe A i r  Foice decision proc- 
ess but did not b e h e  i t  necessary IO decide the i i iue,  N hich ~t called 
rhe "closehold" I E S U ~ .  
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I n  Brrck inr idgr ,  [he district C O U I I .  citing H a d )  II and .McDou~rli. 
declared the Ammi’s en i i ronmen~a l  assessment In\alid because of 
the c lo ie  hold nature of the asiesirnenr as the spirit of S E P A  re- 
quired puhlic participation in asreriing a11 proposed dctions The 
C O U ~ I  stated n i r h  apparenr indignnrian 
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proposed closure of the  F rankfa rd  Arsenal  in Phi ladelphia .  
Pennaylvanta whlch uould result ~n the  elimination of approxi- 
marelg 3 , j O O  jobs m Phhde lph ia  An en\ironmental impact assess- 
ment v a s  prepared an  a close hold basis, and the assessment con- 
cluded that an impact statement v a s  not needed. Judge Clarence 
Neacamer held that NEP.1 required public participation only 1( here 
there i s  a significant enuronmenral  impact. He found rhatHan1) il 
imposed a public participation requirement s i thour  s l a t ~ l o r i  or 
regularon authority, and was xrongl i  decided He distinguished 
.MrDoicrll as being a case in which thore procedures were requited 
because of significant enrironmental mpact ."  

Judge Nexcomer and the Sixth Circuit bere clearii righr. The 

statement absent significanr impact. let alone a requirement for pub- 
lic parrmpatmn,  and to find such n requiremenr 111 la,, LS to impose 
upon the federal go~ernmen t  the need for length, public participa- 
tion requiremenri in cares that haie  nothing IO do !+ith rhe e m i -  
ronment Vihde L[ is  rodav unfashionable ro espouse behind door 
decision making. I[ i s  cerraml\ impractical and probabli impossible 
far federai agencies co s o l ~ i i  comment on  all proposals Time and 
monei  mandare againsr LI T h e  facr tha t  rhere i s  prerenrh B huge 
federal gmernment that takes foreyer IO make an, decision also 
mandates againsr I C  S E P A  srrikes a balance in attempring to change 
rhe agenci decision-making praceires on15 t n  rhe cases w r h  which 
the Congress %a i  conceined. thoce i.nh significant emiranmental  
Impact 

3 Subi tantwe  Rrnieu' af;Wditor~ Deririons 

statllte Contalni no mentlo" of an)  r equmment  for a n  tmpacr 

Whether ~ o i i r t i  W I I I  reJieh the airdom of the suhrtance of a mill- 
t a n  decision. a i  opposed to the decision whether LO f i le an impact 
statement, is of interest to mili tan commanders Suffice 11 to sa% that 
the C O U I I S ,  on T B ~ I O U S  grounds. uniforml\ decline to re\ie!> the sub- 
stantne decision. The  c o u m  re\iei\ procedural compliance with the 
. k t  and the decision as ro uherhei  a iratemenr is needed The \  do  
nor re\ieu the proposed action E ~ e n  Judge SLo\nahan. n h o  e n -  
joined rhe Arm, m Bircktnvidgr,  was adamant about his refusal to 
r e \ m v  the rightness of the decision, a i  he properli belieied his role 
m be limited to a reiien of pioceduial compliance 
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T h e  milltar) l a ~ ~ e i  ma\ be interested in the reasons hehind chis 
judicial deference The  wisdom of ceiiain milirar) decisions has 
been held io present a nonjurticiable political question and the doc- 
trine applies to bare realignment decisions, among orhcri I n  this 
light. the Admmisrrari\e Procedure Acr  contains an exemption rhat 
covcrs, among othei things, rhose realignmenr decisions affecting 
the structure of the defense force I' Thus,  ,,hi]? there 1s ~ o n t r o \ e r s  
about substantive r e i i e i l  by courts of the actions of other 
rhat confusion does not emst uith regard to m h m n  decisions r i thin 
the Department of  Defense 

Nonetheless, poorly planned and poorly reasoned actions might 
probide thepiuf icatmn a c o u n  needs IO search out def>ciencier uirh 
regard to procedural compliance with NEP.4. Thus. the role of a 
I a ~ v e r  m ensuring rhar an a c m n  L E  litigation pioof IS mi mel-el\ 
limited to a procedural check list The  soundness of  the action must 
be re\iesed in order  to guarantee succcss late, in court. 

4 Recent Congrrsszonal A c r t ~ i j  

On September 30, 1976 the Preridenr signed into Ian rhe Milirari 
Constructmi Aurhorizarion Act a i  1 9 i i . ' g  uhich includes a reporr- 
~ n g  requirement  for  reductions in authorized strength of one 
thousand c t ~ i l i a n  emploieer or 50 percent at defense installatroni 
Specificall>, no monies authorized hv rhat .4ct ma, he expended for 
such actions U ~ C S P .  

a. The  Secretan of Defense 01 of the Arm\ informs Congress of 
the paiiibilit\ of closure or reduction. 

b KEPA is  complied with. 
E T h e  Cangresr i s  narifird of the decision 
d Together  r i t h  a detailed justification. 
e And the estimated fiscal. local economic. budgeran e n -  
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rironmental. strategic, and operational consequences of the 
amon .  and 

f .  No irreiocable action is  taken for 60 days fallowing the 
notlflcatlo”.~o 

The  proiision was rhe result of a long conflict betheen the executive 
and legislative branches and 1s a EUCCCSEOT to a n  earlier structured 
one war  stud, and  reporting requirement vetoed by the Prest- 
dent  I’ The  onlv neb requirement. in fact. IS the 60.day waiting 
permd Presently the Department of Defense as a maiter of course 
informs the Congress of candidates and of decisions and prepares 
justifications, and  economic. social and  mi i ronmen ta l  impact 
srudies for its proposals. 

111. ADEQUATE NEPA C O M P L I A N C E  

In  addition to clarifwng the status of the la%.  the last year’s litiga- 
tion has taught the Army baluable les~ond f a r  planning actions. As 
the foregoing discussion demonsrrater, the Am itself requires de-  
railed study and public comment procedures onl) when there will be 
a significant environmental impacr. T h e  implementing guidance 
adds a few ocher steps. Howeier, the concern of the courts for 
human beings and the natural distrust of decisions that are not 
adequately documented w11 often prompt  the courts to strain their 
reading of the statute or regulations in order  LO allow a reassessment 
of the consequences of the proposed action or the dewlapment  of 
what nould,  m essence. be a mitigation plan I t  1s this concern for 
human beings, a concern that the Army sharer. that dictates that the 
folloning procedures be complied with m planning any action. Fur-  
ther, the costs and Incomeniences resulting from an in jun~ t ion  are 
so significant that e\ery precaution possible must be taken to avold 
judiciall) imposed delays.52 

A .  THE DECISIOaV A S  TO STATE41E.VT OR ASSESSMENT 

Army polxy, nhich has mer wrh  thejudicial apprmal  discussed in 
the preceding pages, I E  that an EIS IS needed only when there i s  a 

2384 94th Con. 2d S e x  on 1 ~ 1 %  2. 1976 S i r  6 
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, q n i f r a n r  mpacr upon a p r iman  en\ imnmental  resource In addr- 
tion, statements are piepared when there 15 eni i ronmenral  con- 

In  addition to h e  explrcit h r m i  policiei. h m e i e r .  the follouing 
facrors should heal on a m  decision ai IO whether co file a statement' 

1 A n \  kind of controtern m a  make the filing of a statement 
adxisable as I t  d m ~ s  opporrunir\ ID co-opr ani  porential op-  
ponenrr of rhe action. 

2.  In  some situations ihe EIS's public parriciparioii piocedurer 
mal he rhe onli r a  to garher neceiiarr informarion from 
the affected public. 

3 In  stuatioiis iilieie there I S  an affecred puhlic. the LIS puhli- 
carion piocedures ma) fadirate  the framing of issuer bi al- 
lot-ing rhe i a r i o u ~  publici to act  as rheir 0%" adtocarer: 

4 .  The  E15 publication procedures often al lon top lexel deci- 
sion makers access to other than the approled staffs ieu on 
the proposal, 

5 ,  If litleation IS a cerramti .  11 ma, enhance E U C C ~ S S  m [he 

lro\e151 

'Oll l trOOm 

6. Ir adds a public percrprion of leg i t imaci  to a decision. a n d  
i The $taiemenr 1s a raluable ~nrereo\el-nmenral coordinating 

tool. parrrularh a h e n  dealing i r t r h  area economic reco\er i  
programs 

The planner should recognize that rhe mpacr  process 15 d ialuable 
r001. 

Con i r r i e l \  EIS's  are  e r p e n i i r e  and  rignificanrli delal  [he 
decision-making process In addition. [he formulation of EIS'r for 
nonmi l lonmen ta l  cases mar create a practical precedenr as to need 
for EIS ' i  m furuie  similar cases. hioreo\er. ~ h o u l d  the case proceed 
to Ittigarion, preparation of n statement might shift rhe focus from 
rhe need for a rraremenr to the adcquaci of the one prepared I n  
essence, the A r m  ma\  be foregoing the defense h a t  the action does 
not rigniflcanrh affect the en\ironmenr. Laqr. rhe benefits of an € I S  
mat he accomplished b\ alrernariie means uirhour mcanrmg PI-EP.4 
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In EIS cases, public participation is xatumri l i  required I t  ensures 
that an  adequare decision package w 1 1  be formulated Decision 
makeis are not axare of all that goes on u x h m  affecred tom- 
munities, and thus, thn opportunm for information gathering ma) 
ofren result ~n an adequate and defensible product or result ~n a n  
earl, decision to abandon an Ill-cancelred proposal Moreorer, the 
public participation period is the time to co-opr potential oppoii- 
nan; becauie by discovering all the argumenrs of those opposed to 
the action prior to decision, Arm, planners can remedi  all tn- 
adequacies in their proposal I n  addition, a xell documented public 
dialogue IS inialuable ~n convincing the federal judge IO dismiss P 

case. Public hearings. public commenI, meeringr *ith communin 
leaders and all the public m u t i n )  that occurs during the planning 
piocesr for  EIS a ~ t i o n i  m e  the beit a a \  to litigation-proof a pro- 
posed acrmn. 

Had). .ilcDowell, and the  district court decision in Bieckrnridge all 
resulted from a common belief thar closed door decision making is 
r i o n g  m almosc a n i  CBEC. M'ilrh regard to ~ l io se  actions for which a n  
emiionmemal  impact xaiement  is not required. public comment 
and the conducr of public hearings. while not iequired, ma) be a 
tacticall) desirable parr of the decision process, as the\ pre-empt the 
distaste f a r  ' ' i e c re~ \ . ' '  

The  planning pioceri for an EIS action is beit begun xi th  an 
announcement of the porribilm rhat cerrain alternati\e actions ma\ 
be raken and of  the deciiion to stud, thoie alrernati\es. Solicitation 
of comments on rhe scope of the stud\ ma, be aditsable In addi- 
tion, soliatatmn of srudier b\ local and state gmeinmentr  is an  ef- 
fectire i r a i  to garher infoimatmn and [o make these organirarionr' 
parricipation part of the planning process. 

During [he fmmularmn of the .Arm\ draft emironrnenral impact 
statement. howeier, the manager uill van t  to focus his resources 
upon the draft He i t i l l  not > \ a m  to  use  his personnel and monei 
engaging 111 premaruie dialogue m e r  ienian\e  and unierified data. 
Accordtngl,. during preparation. ieleaie of >>orking papers ma) 
not be adiirablr and the role of the Arm\ mai. best be limited to 

A t  the time of the publication of  the diaf t  en\ironmencal impact 
iiaternenc. uhich should be accompanied b, an adequate decision 
documenr explaining rhe reaioni for the action and an a n a h r i s  of 
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a l t e m a t n e $ .  a detailed public participation process should begin j 3  

Press i e l ea i e~ .  congressional norifratmni .  publication of a norice of 
a\ai labi l i r)  ~n the Fedmu1 Register, and a n n u u n i e m e n v  to emplqees  
and orher affected publics should all kick off the campaign 

Public hear ings should be held d u r i n g  this 45.da, comment 
period Airangementa fui the public hearings should be cooidi- 
nrted with groups opposed to the action and should be held ~n all 
affected Iocaie5 The them\ hehind an i  public hearing 1s to allow a 
full airing of all issues and an opporrunin fox a11 to speak their 
minds The formar should be agreed 10 b\ all parries A format that 
has uorked *ell for die .Arm\ Corps o f t n g i n e e i s  e n ~ a i l r  an  initial 
preienratian b\ die proponent. statements from the public. and a 
question and answer period a~ the end For the most parr a decision 
maker should preside at the heal ing.  Technical arrangements and 
advice can  berr be protided and are a i a i l a b l e  tiom the local Corps 
Distrrcr Engineer, \ h a  holds public ineeringi on a dab-to-da, barrs 
and I S  waffed tti a i i i ~ c  m such \enture$ Meetings r i r h  local groups 
mdi also he appropriate %itel thir ex tens i re  dialogue an adequare 
final en i ronmenta l  impact statement can be prepared, and dl1 real 
~ s i z e r  should be hghl ighred for the decision maker  

C THE L E 5 G T H  OF THE ,4DEQL-.4TE 
S T A  TE.WEST OR ASSESSMETT 

The adequare aldIement  or a(sewneni  presents d prohlem to au-  
thors and re\ iener l  I r  should be b i d b u r  a i  the same time m u s t  not 
omir amthing.  One mannet in h h x h  to accamphib that goal i i  to 
deal in detail r+irh rhe leal mpact \ .  those rhar*ould he ofconcei 
a decision maker. and the fearibilit\ of alteinati\es in rhe main 
ume of  die $tatemem 01 disessmenr Those ineaninglesi charti one 
a h d r i  ftndr ~n impact i~a i e inen i i  and the discuwonr of rninur Im- 
pacra or n o n m ~ p a c i s  can  be incorpurated b\  reteience and included 
rn appendicer and 5upportmg rriidiea Hopefull 
result in a readable document for decision imak 
and ta l  rhe a h a > \  p i e ~ n i  cour t  

T H E  ADEQLATE ST4TEME.YI 

m i .  hr I I  \t.itemeni U I  a i s c s s m e n ~  ~ U S I  

e phopo’ed action T h e  r i n  o f  
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segmentarm-dealing wirh on11 parts of a related piojecr-will 
often result in an miironmenial study hemg declared deficient b) a 
court h la McDoa'ell Thus.  with regard to Arm> realignment ac- 
tions the impact on both the loring and gaining installations musr be 
addressed. Often the significant emironmental  impacrs w11 be at 
the gainer as that IS where the life support system W I I I  be stressed In 
addition. coordinate iederal actions, such as reductions in force by 
orher federal agencies. or ~ o n m u ~ t i o n .  m u s ~  also he nddressed.l' 
Last. I f  the proposed a c t m  1s mere15 a precursor [ o  subsequent 
actions, those rubsequenr actions m u r  be also addressed The  Arm\ 
does not engage tn .  and the courts do not sancrion "decide now and 

\Yhde the Army polic\ i s  that ioc1o-economic concerns ~n and of 
themselxes do  nor require the pieparanon of a n  enuronmental  
impacr statement. polici also dictates that social and economic fac- 
tors he addressed rhene5r r  a n  impact statement oi a s i e i imen~  t i  

prepared Communiir impacts and equal  employment opportu- 
nit\ impacts a t  gaining and losing  nita all at tons. and numerous 
other SOCIO-economic aspects are generally addressed in the m d -  
rirudinoua Armv studies that precede ani acoon. The  >ole of the 
planner and the I a i < \ e ~  LS IO ensure thar these social and economic 
studies are packaged in integrared impact analyses. 

One last factor-the itatemenf or assessment must canrider all 
practical or feasible a l i e rna rne~  in sufficient detail to B I I O P  fan 
public comment on them. 

plan h e r  proposals 

E THE PAPER TRAlL 
Most of rhe .arm\ cases ha \e  been \+on withour i i~ rnemus  MI[- 

nersei Ideall,. a case can be rubmirred IO a federal district court on 
t h e  barir of the adminiirrari\e record $' A good administratire rec- 
ord embodiec the folloumg: 
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J A n  integrated daiurnrni 
The best admmsrrar ibe record IS  canrained in as feu documents 

as possible The  need IO t i e  numerous decision documents together 
hi affida\ir reiulcs m confusion and i\eakeni the Arms case Thus ,  
an  eniironmental impacr statemeni and a decision documenr that 
crosi . reference each o the r  a n d  all o the r  rignificanr s tudies ,  
memoranda.  and letters proiide the best basis for defending a n  
Arm) a m o n  Defense on the basis of t i io  documentr I S  the hert 
defense of all. 

2.  Evzdrnie of no pox hoc driiiian mnktng 
Srudier conducted after decision. unleii the1 are up-dares. are 

generalli i r r e l e i an~  once the A r m  i s  m court Thus.  A r m \  l a ~ t i e r s  
and  p lanne r s  s h o u l d  e n s u r e  t ha t  adequa te  en, i ronmenral  
documenration 1s complered. Including rhe filing of the final en-  
vironmental impacr statement where required. hefoie a decision i i  

made While II IS powble IO focus the planning process 011 a pie- 
ieired alternaiiie for a proposal, .Arms documenration and Arm\ 
reprerentatmni to the public must reflecr char no decision has been 
made In this light. II i s  good planning from both litigation and 
management perspectires IO l ea \e  as man, options open as possible 
to the decision make, uhen  prepai ing Armr documenratton Thus,  
all fearihle alternatnes should he flushed out in horh the impacr 
statement or arseimenr and rhe decision documentation B> e n i u i -  
'ng no documentali eiidence of pox hoc decision making and b\  
car i j ing through altrinatiies to the dare of dectwm the 'decide 
rim> and rrudi l a ~ d  charges can he refuted 

3 Vp-dates 
if ier a decision has been made. planneis ma\ nish IO fine tune 

o r  a l ter  implementat ion plans Accol-dingl i .  e n i i r o n m e n t a l  
documentation n i l 1  h a i e  to he up-dared. and in some i i l u a i m n ~  a 
supplemental impact 5tatement x,$ll haie  to be filed i t i t h  the C o u n -  
i l l  on Enblronmental Qualtt' In  addirion. nex deielapmenls  m a \  
require updated analibis. I n  such  rases, rhe nea a i i d l i w  should 
become parr of the papei [ r a i l  the adminisrrari\e ,ecoid 

F C O S T R A C T I T G  01 T ESP'IRO.\~.\lE\ W L  STL'DIE T 

Pri5ate contractors a l e  deieloping e ~ p e r r ~  10 wtmng iinpacr 
i ~ a i e n i e n ~ s  and a~sessmei i i s  The  planner  rnai d e w e  to tire a c o w  
r r ac to~ ,  or,  because of a lack of In-house experrise ma, h a i e  IC) U E C  
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a contractor There are ad\antages, however. to  preparing the 
documenrarmn in house B) having rhe statement or assessment 
plepared b, a n  In-house ream of planners and emironmental rpe- 
cialists at the same time a i  the decision documentation i s  prepared, 
emironmental  conrideratimi can be integrated into all aspects of 
the stud! and the proposal. In addition, Arm\ planners should be 
the most knon,ledgeable about the proposal. Where Arm, expertise 
exists. I I  mas be best to use I t  

G 
.4 goad ststemem highlighrs real issues and discuses  both sides. 

The  l a n v e r  IS unque l \  qualified to rmieu statements in that review 
onl) encompasses making sure that the statement does highhght 
rhe real issue, does nor miss any imporrant mues:  contains nothing 
inf lammaron:  adequareh discusses alrernati\er. and provides ra- 
tional baser far discarding alternatives. 

IV.  coh-cLusIozI 
T h e  n,hole plannmg process should be pointed towards Iitiga- 

rion. While the iecent cases hate  given the Army a greater Ilkell- 
hood of I U C C ~ S S  in court, the recent increase in ]>tigation mandates 
that milltar) attorness I N  beside their clients from the beginning as 
rher plan their a d o m i n  B, ensurmg an action is litigation proof, 
artorne,r also ensure that the planning process works ai  it should. 

REVIEW' OF IMPACT STATE.WE.VTS A.VD ASSESSMESTS 
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CLASS ACTIONS A N D  T H E  MILITARY * 
Major H. A Dickerion ** 

I .  INTRODUCTION 
Much O F  the Ittigarion against the federal gmernmenr could be 

prevented If rhe officials who formulated policr took the time to 
carefully consider the effects that their decisions might h a w  on 
individual citizens Decision and policy makers should explicirlg 
consider these effects before finalizing their actions, particularl) m 
YEW of the fact that an mdi\idual plaintiff mag bring a ciiil action 
tn a Federal disrricr court to \Indicate his rights. Further. a person 
i iho sues 10 redress a grievance against rhe Gorernmenr ma\ dw 
coier  rhat there are many orhers who could bring suit a n  similar 
grounds,  and if  (heir number is  so large chat their joinder as 
named plaintiffs I S  mpracticable. a class action is then possible. 

I n  the class action. named reprerentatires sue OT defend on be- 
half of rhe entire classli and the judgmenr, uhether  or not farora- 
ble 10 the C I P S E .  IS generalh binding on all members of the class.1 
The rvpical class acrian IS brought on behalf of P class against P 

 this a m c l e  I I  an adaprruon of d papper presented ID Thc ludge  id iacr te  Gen- 
eral s Sclinol L S Arm, Charlorie~iille. Virginia nhi le the aurhoi /$a/  a member 
of the T u e n w t o u r t h  ludse h d i o c i l e  Officer ,Adianced Claii  The o ~ i n i o n s  and 
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single defendant or againir a small numbei of joined defendants 
In  such cases. although II ma, nor hare been economicalli feasible 
to sue P I  a single plaintiff or e i en  ai  joined plaintiffs. 11 ma! be- 
come fmanaal l i  pracrical IO bring a class action For tire same rea- 
sons. a class acrion has the  capabiliri of  >asrh increasing the hnan- 
cia1 exposure of a defendanr h h o  had expected thar o n h  a fen 
plaintiffs uih small claims would sue. 

By its \ e n  nature, the milttar\ establiihmenr affects large claries 
of people. and 11 i s  natural  that the class action d e \ m  IS being used 
mcreasingl> in w i t i  against the mili tan H'hde there are no figures 
a\adable  on rhe number of class action s u r s  pending against the 
Deparrments of Defense and Arm). figures ihoii thar m recent 
bears there has been a general increase m class actions in the fed- 
eral C0"TtS 6 

Vhile  class action litigation against the Arm, is  primaril) de- 
fended h\ the Departmenr of J u m c e  s n ~ r h  direct a s i i ~ t a n ~ e  from 
the Lit1gmon D i i i a ~ o n , ~  Arm\ a r r o r n e ) ~  BC the installation ahe re  
such litigarion a m e s  are requiied to make prompt and detailed 
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legal reports IO the Lirigation Diriaton,' and ma) sometimes be 
called upon LO appear in court.8 T h e  purpose of t h n  ariicle 1s to 
acquam mhta r )  attomess w r h  rhe current state of the la% regard. 
mg federal class actions and therebv pro\ tde mhta rv  a t to rnmi  
with a frame ofreference to guide their involvemeni in lirigdriw di 

their This article hill firs1 discuss the general pre- 
requisites for class actions under Rule 23 of the Federal Ruler of 
C n d  Procedure. and ~ ~ 1 1  [hen deicnbe the three categories of class 
actions and  their sometimes different procedural requiremenri. 
Finall), I I  will briefly examine rhe relarionshlp between Rule 23 
and cerrainiurisdictional issues Cares involving rhe military will be 
briefl5 presented, p r m a n h  to clariR the \armus prerequisites for 
and the categories of class actions. In addition. these cases will 
idemif\ rituarions where litleation IS Iikelr.10 
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11. RULE 23-THE BASICS 
A .  PREREQCISITES FOR M A I S T A I X I ~ V G  A CLASS ACTIOS 

CA'DER RCLE 2310) 
Subdivision (a)  of Rule 23" lists the prerequisites for bringing a 

class action. These are neceiiarv preconditions. but not sufficienr 
in rhemselves r o p t i f v  the action. as rhe introductory language of 
subdi\ision (b) makes For certification of a ciais action, a 
partr must satish the prerequisires of iubdi\ismn (a) and ani one 
of the three proiisions in subdivision (bj. The burden is on the 
parti bringing a class action to shoX rhar the isrious requirements 
of Rule 23 are m a  Subdiririon (a) hsrs four prerequiriter Tho 
others not explicitly listed but self-e\ident a l e  rhar a definable class 
musr exist and that the represenrati\e(r) must be members of the 
i ~ a S ~ . 1 4  

1 .  A t1ais must e x u t  

An eisenrial prerequisite to mainraining a class acrion I S  the ex-  
istence of a class whore bounds are definable." While the class 
does not  h a i e  to be EO preiiaelv def ined that  e \ e r r  possible 
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member can be idenrified at the beginning of rhe the gen- 
eral outlines of the class must be determinable." A s  LVright and 
Miller note, the existence of B class " is  a quesrion of fact that w l l  be 
determined on the basis of  the circumstances of each This 
factual determination was illustrated m Cullen V .  Cmted Stores,lg 
where a class composed of  Air Narional Guardsmen conrested an 
Air Force regulation which prohibited the wearing of uigr. The  
district court in Cullen gave LWO reasons for the requirement thar 
the class be definable: ' T h i s  definition of the class 1s carefull\ 
dra*n so that It wtII not only insure the proper representation of 
the class by the named plaintiffs, bur also allot, a class r,hich I S  ~n 
reality similarly situated to the named plaintiffs." The court  de- 
fined the class as 

tne measures as a con'equenie of a iiolaiion of k r  Faice Regulation 
3>10. 

T h e  court rejected a request by the plaintiffs for a retroactiie in- 
clusion of Guardsmen who had been stationed ai O H a r e  prior to 
the date that the action r a r  filed b r  raving that honoring the re- 
quest "would onl i  obfuscate the muei  and unnecessanl) compli- 
cate the Lnstant action.' '2P 

2.  
Ordinar& rhe named representatiie part) must be a member of 

the class he purports to r e p r e ~ e n r . ~ ~  Indeed,  the opening phrase of 
subdivision (a) of Rule 23 requires that "one or more mambrri O C  a 
c I P s I ' ' ~ '  serve as the representative Of  course, uherher  the pura- 

The repremmrwes m u ~ l  be members q f t h e  class 

'' Dolgow Y .Anderson, 43 I R D 472,  492 (E 0 
Lm,rupra note 14, 5 I760 rf 580 Danelan Pirrtyu 
Rule 23. 10 B C l ~ o ~ r  & COM L RE\ 527,  529 ( 1  

x7Rappsportr K a r r . 6 2 F R D  5 1 2 , 5 1 3 ! S D N  
rupm now 14, B 1760, SI 580 

'I 7 W a i c ~ r  & Ulrlra. iup,c note 14 
Is 352 F Supp 441 (h D 111 1974) 
" I d  a i  447 

I* I d  at 446.  
m Bnilcy \ Patterson, 369 L S 31 119 4 

% 1761 Buliie uole,Du~iMaaringo/rhr . \  d 
Purrvont Io Rule 21 oflhr F s d m d  Rulr; of C L 
n 103 (1974)  

Fro R Crr. P. 25!al (empha5ls add 

1760 and 

Id SI 4 4 6 4 7  
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t i ie  representative IS a member of the class depends upon how rhe 
court defmer the class. 

A difficulr problem in applying [he memberrhip-in-the-claEr pre- 
requiiire arises *hen an aimciatmn seeks to act as the representa- 
tive of its Some courts hare stated rhat the associatmn 
is  not requesting any relief for itself and therefore is nor a member 
of the class i t  purports to represent; consequentlr. it cannot bring a 
class action on behalf of its membership.*6 Other courts have made 
an exceprion to this rule for asmaations created specially to  protect 
the interests of their members i f  those interests are the subject of 
the acrion.l' Where the association 1s a bona fide unincorporated 
associmon, Rule 23 2 of the Federal Rules provides that members 
of the unincorporated association m a  be appointed as representa- 
t ive parties for the class of a~so~ ia t ion  

3 .  .viirnrraszty 

Rule 23(a)( I )  probides rhat a class action ma, be maintained onl) 
i f  rhe s m  of rhe class maker '31omder of a11 members . mpracric- 
able."*Y "Impracr~cable" means extremely difficult or inconien- 
lent. but not necessarily im~oss ib l e , ' ~  What constitutes "imprac. 
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r i c a b i h "  or "numerorirv" depends on the facts of each case and 
no X I  rule has been established by rhe COUTIS.  If the named plain- 
tiffs are the o n l ~  members of the class, hoxever. the numerosity 
test is nor r a t i~ f i ed .~ '  

There are a v a n e i y  of relevanr factors necessary for a determina- 
tion of whether joinder of all members is impracticable. These fac- 
tors include rhe size of rhe class, the nature of the action, rhe size of 
the individual claims. and the locatton of the members of the clais 
or the property that is the subjecr of the T h e  most ab- 
VIOUI faactor is the s m  of the class. Although the party bringing the 
class action does not hare  to shox, the exact number of potential 
members. he does have the burden of proving numerosity or tm- 
practicability of joinder, and mere specularim as to the number of 
members tn the class will not satisfy Rule 23(a) (1) 3s There 1s no set 
standard as to  what w e  C ~ S S  fulfills the Rule's requirement of 
being "so numerous that Joinder of all members IS mpracticable." 
Classes containing from three to 350 members ha\e  been held to be 
too small to satisfy the numerosity r e q ~ i r e m e n t . ~ '  Conierselg, 
classes containing from 23 to 300 members have been held b\ other 
COUILE to satisfy rhe numerosity r e q u ~ r e m e n t . ~ ~  

a class action on behalf of 56 members of 
the 26th Army Band at Fort Wadworrh,  New Yark seeking man- 
damus and an injunction to prevenr mclitary officials from inrerfer- 
ing w r h  [heir first amendment right to protest the Vietnam War, 
rhe court held that a class of j 6  was sufficiently numerous The  
court stated that rhe numerosq  requirement "is flexible: a large 

In Coilright u 
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range of discretion IS left to the district judge,  ' j r  and gare two 
reasons fo r  Its holding First. I t  raid. ''Class actions haie  been al- 
h e d  to proceed *irh considerabl) fewel rhan 56 rn the class " a s  
Then It stared t h a t  'ltlhir l~tigation calls foi expedmour resolutmn. 
particulaili because It miohes  the United Stares 4 r m  If all of the 
intererred members of the band here to mteriene. rhe action might 
be unnecrisar ih  protracted and ilutrered 

Slighrlr differenr reasoning h a ?  e m p l q e d  hi rhe federal disrricr 
court  ~n Cullen i L-nzfrd Slatri  '" There rhe m u n  held that evidence 
tha t  325 Air  Sarianal Guardsmen a t  a parricular airporr desired to 
,rear short h a i r  bigs indrcared char "nlrhough mere numbers  
should not be the sole guideline. [ thejoinder  01 all 325 members of 
the class ii.ould1 clearh be impracticable " 4 1  The Cullrn court did 
not S E X E S  expedienci as did h e  Coriright C O U T I .  but s i m p l ~  stated 
that 

" 

M'hile rhere can be LOO f e r  mernber r  IO saricf, rhe numerositv 
far as imprac~ iequiremenr.  rhere apparenrli IS no upper limit 

rhar command's drug abuse pre\enrion plan l' 

In an i  e ient ,  the man> case, dealing hitli the irnpincricahiliri of 
joinder  conflict iihen i i e x e d  d e l i  ~n t e r m ,  ot the n u m b e r  of 
membeis  111 h e  ~ l a v  T h e  cases can  onlr  be iecancded bt looking 
at all rhe circiiniimncei of a giren case and remembering that. ex-  

I 
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cept for cases m d T i n g  rerr large C I P S S C E ,  the impracricabilirr of 
joinder  is nor a querrion to be resohrd by mere consideration of 
numbers. 

4 .  Carnmonoht~ o/quest,ans 
Rule 23(a)(2) requires that there be "quesrions of law or facr 

common to the c lass . .  . . " "  This provision doer nor require [hac 
all questions be common. nor does It establish ani wit  of common- 
ality other than IO suggest by use of rhe pluial "querrmni" that 
there be more than one common In practice. neither 
the parties nor the courts spend much time determining whether 
the commonaltn requirement has been satisfied T h e  question IS 

generally subsumed m determining hherher  the case falls xithin 
one of the three categories of class actions of subdivision 23lb) 
T h e  existence of common questions LS esienrial to a finding that the 
case falls within anr one of those rhree categories This  will become 
more apparent during the later discussion of Rule 23lb). Bur .  for 
example, tn Rule 23(b)(2) suits the court must determine rhar "the 
part) opposing the &ES has acted 01 refused to act on grounds 
generallr applicable to the class , ." I o  "If there 'grounds' exist, I t  
demonstraces  that  rhe re  a r e  common ques t ions  of l a w  o r  
facr. . . . ' ' 5 0  Similarlr. an action 1s maintainable under Rule 23(b)(3)  
only if the court finds that common questions predominate o i e r  
individual I S S U ~ S , ~ ~  and the requircmenr that common qucsrioni 
prcdominote 1s obviously mare stringent than that there iirnplj be 
common questions. 

5. T)pt ra lq  

Rule 23(a)(31 requires fhaf the  lepresentatwe p a ~ r ~ e s  preienr 
claims or defenses that am npical of thare of the class.iz T h e  facrs 
of  the named plaintiffs case need not be Identical wnh those of 
other class members: I I  IS only ne ies ian  that rhe dispured issue 
occupy essentiallv the same degree of centralit\ to rhe named 
plamtiffs' claim as IC does 10 that of the other members of the pur-  

" s i r  note 87 , " / #a  
23 Fro R cn P 23 
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poired class j 3  The  standard of tipica 
standard of commonalir) discussed aho 
quaci of  representation to he discussed ~n the nekt  section There 
i s  P tendenc, h i  inani mum to ignoie rhe ripicaliu requirenienr 
or  IO include II along uirh commonal 
\+herher  the ieprerenrat i ie  pairier 
class 

I f .  houmei .  one closeli anahzei  a aiiuation for rhe purpose of 
iesisting c l a r ~  acimn cerr i t icatmn,  I[ mal he wise LO remember thar 
occasionalli rhe same i a c r i  ma\ he i t m e d  diflerentl\ i rhen consid- 
eiing quej rmns of commonahr) r\picalir\, and adequaci of repre- 
senraIion For e ~ a m p l e .  [he q p c a l i r )  standard 'ma) ha,? mde- 
pendent significance I f  I: IS used IO screen out class actions I> hen 
rhe legal OL factual position of  rhe repreienratner i s  markrdli dif- 
lerenr irom char of other members of the class e ien  rhough com- 
mon issues of lax  or  fact are  raised " L i k e u m ,  the r~p ica l in  
rrandaid ma\ ha\e a significance independent 01 the Rule 23(a)(4)  
adequac) of repiesentarion requiremenr ) f i t  1s used ro concenirate 
on those situations \<here the main c la ims or defenses of rhe repre- 
scn~a[i \es  are maikedli diflerenr from rhoie of the r e i r  01 the class 
?\en t h o u g h  rhe r ep re i en ta r i i e r  m a l  he quire  zealous and  
d e n t e d  J B  

6. Adryuoq of repmenration 
Rule 23(ajl41 requires that the representarlie partier fairlr and 

adequarel, proiect the interests o l r h e  Because of the hind- 
jng effect of rhejudgmenr on abienr  class members e r  adequaci  of 
representation i s  a i  C T I ~ I C B I  imporrance in all class acrions, and 
courts are under a n  obligation to carefullr examine the adequac) 

This I S  usualli an adequate approach 

of replesentatlo" prerequlslre I" tier\ case s s  
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I t  I S  inrrrucriie to look at the other fiTe prerequisites from the 
standpoint of  their effeci on  adequacy o f  repreientarmn.  For 
example. If the representame is not a member of rhe class, he has 
na standing to sue and as one court has noted, "A plaintiff who is  
unable to  secure standing for himself is ceitainlr not in a pasirion 
to fairl) insu~e the adequate representation of those alleged to be 
rimilarh In short. the named plaintlff should be a 
member of the class he reeks to represent.e' He may nor be a 
member, either because he fails to meec 111s o u n  descrlprmn of rhe 
&SI. or because he has no personal c l a i m  O 2  

Likewise. if the represenratt\e'r claim i s  not t t p d  of rhe claims 
of the class there will be a failure to meei the adequacy of represen- 
tation prerequisite as well as a failure to  m e e ~  rhe requiremenr of 
tvpicalit). Mort courts seem IO combine these t*o prerequnites 
uirh consideration of r h e r h e r  the repreieatatsre partlei ~vill 
adequarel) protect the interests of the class Further, courts will 
look clorel) to see if there are antagonistic or conflicting inrereiri 
berseen rhe represenrari\ei and the absent class members. The 
C O U ~  seem to carefull) aioid the powbllity that the litlganti are  
mvol\ed m a collusiie s u r  or that the inreiesrs of the representa- 
[ires and the absent class members  are diametrrcall) opposed.  
Howeier. on11 a conflicr that goes to the core of the dispute w11 
defeat a part i ' s  claim to represenrari\e status Moreorer. if the 
court can  dibide rhe class into subclasses or separate those mues 
that merit class action treatment from those rihich are  anragomst~c, 
then rhe a c ~ i u n  w11 not be drsmiired.6B 
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Recent cases habe suggested char intervention or lack of interren- 
tmn IS irrelevant in deiermining adequacy of representation." In 
civil rights and Bill of Righrs cases. the courts ma, feel that the 
constitutional issues are broader rhan the personal interests of any 
of the absent class membersB'  

T h e  courts often look closely to ensure that rhe representarwe 
partv'r a r t o m e v  IS qualified, experienced and generally able to con- 
duct the proposed hugation. This is not so much a matter of age as i t  
is a matier of specialization and prior mwlrement  in class actions.BB 

Finall\. the financial means of the named party can also be a 
factor in determining adequacy of representarion The  representa- 
t i ie  must not be IO undercapitalized that he IS unable to give noiice 
of  the suit to proipeciive class members or conducr exrensive Iitiga- 
tian on their behalf.6g 

E .  CLASS ACTIOSS MAINTAISABLE CNDER RULE Z3(b)  
A s  stared. mere sarisfaction of the prerequisites just discussed is 

not rufficienr for the mamrenance of a class action Rule 23(b) sets 
forth a series of cmumstances, rhe existence of any one of which 
along Mith satisfaction of Rule 23(a), warrants the certification of a 
class action There are three p r i m a n  alternative E ~ C S  of c m u m -  
itancei. 

I .  Clair action( when seppoiolr acl ion~ mzghi oduersely aged class rnambrn 
o r  the oppmi'ng pwly 

Rule 23(b)( l )  authorizes a class action xhen  It i s  necessary to pre- 
bent possible ad\erse effects. either on the party apposing the class 
OT on absent class members. that might result if  multitudinous repa- 
rate actions were permitted." The  provision I S  divided into two 
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clauses. T h e  purpose of the first clause is to allow class actions to 
avoid the risk of inconsistent adjudications that would "establish 
incompatible standards of conduct for the party opposing the 
class." '1 

T h e  purpose of the recond clause is t o  authorize class actions to 
aroid the risk of separate adjudications that could be "dispontire of 
rhe interests [of nonparty class members or1 substantially impair or 
impede their ability to protect their interests." 'I T h e  intention here 
i s  to deal with situations where, for example, numerous panier are 
making claims on a limited fund or where individual shareholders 
are bringing an action to compel the declaration of a dividend that 
all the shareholders are entitled tmiJ 

2. Class attton-ifm tnjuncttve 07 declarotol). reltef 
Rule 23(b)(2) provides that a class action is appropriate when the 

defendant has acted OT refused to act on grounds generally appli- 
cable to the class and the representatives are reeking "final injunc- 
tive relief or corresponding declaratory relief." " As the first clause 
indicates. class action treatment is useful in this situation because It 
will settle the legality of the behavior of the party opposing the class 
in a single action. An injunction on behalf of one plaintiff IS not 
always the same thing as an injunction on behalf of an entire class, 
particularly if the single plaintiffs case is mooted before the comple- 
tion of trial or appellate review," or If the defendant is recalcitrant 
and forces mul t ide  suits.'B 
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"Declaratori relief 'corresponds' IO mjunctne reliel when a i  a 
practical matter it affords >njuncri\e relief or ~ e r v e s  a i  the basis for 
later iniunctiw reliel."" Furrher, 

application IO the &si 

In situations uhe re  rhe plainriffs prayer i s  predommanrl) for  
monm damages, he must either delete the Claim for monev damages 
or meet the more stringent requirements of the third catego): of 
class actions 8s set forrh in Rule 23(b)(3) *here common questions 
are required 10 predominate mer  individual quemons.  

For example, in Cornrnztlrr/or GI Rzghti V. Coilam),  the COUTI 
originall\ refused to certif: the case as P class action in part because 
of the plaintifis' request for damages On17 alrer plaintiffs aban- 
doned their damage claims ~n the pretrial proceedings did the court 
certify the case under  the Rule 23(b)(2) injunctive relief category of  
class action Is Con\ersely, in Cullen v Unired Sralsi, a n  acrion lor 
an injunction, declaratory judgmenr,  and money damager ,  the 
plaintiif had io gam ceruficatmn under  the Rule 2S(b)(3) common 
question predomination categor). 

hlort cases brought under  the mjuncttbe reliel category of class 
actions invohe c iv i l  or constitutional rights ahe re .  for example, P 
party 1s charged uirh discriminating unlaulull\ against a c la i i .@'  
However, rhere are many examples of other types alacr ionr ,  such as 
price discrimination and environmental S U L I S . ~ ~  In addition to the 
Commitreafar G.1 Rtghli case, rhere are three other recent examples 
ofinjuncrive relief category class action cases x hich are trpical ofrhe 
complex cases pending against rhe milmry 

The  case of Maxfiald I C a l l o ~ q , ~ ~  involving reierie officers u h o  
were passed m e r  for promotion by impraperlv constitured promo- 
tion boards. xias brought as an mjunctwe relief category class action. 
The case IS currenrly in abqance  because the district court an  Sep. 
tember 16, 1975. a t  rhe request of rhe plainriffe, dismissed the case 
without prepdice so the  officers could exhaust their adminiitratire 
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remedies before the Army Board for the Correction of Milltar) 
Records. 

Another important military case in litigation is American Federaiton 
of Government Employerr V .  H~/frnann,~' which iniolves a reargantza- 
tion of the United States Arm? Ball~stic Missile Defense System 
Command (BMDSCOM) in Hun t s i l l e ,  Alabama T h e  plaintiffs 
have alieged that the Secretary of the Arm\ and the Commanding 
General of BMDSCOM violated the law in executing three prkare  
service  contract^ On behalf  of all civil ren ice  e m p l q e e s  at 
BMDSCOM, the plaintiffs are seeking injuncti%e relief to pre%enr 
their discharge during the life a f  any of  the challenged ~ o n t r a ~ t s  
On Januar) 5 ,  1976, the district Court certified the case as a class 
action under  Rule 23(b)(2). 

Finall), the U.S. Army Tank Automotive Command, in Warren, 
Michigan was m\ol>ed in a class action employment discrimination 
suit involving alleged failures by the Army to full) implement the 
"Cpuard  Mobility Plan" for 19 i4  and to meet its goal for recruit- 
ment of minority employees.B1 T h e  government's motion to dismiss 
was granted on April 13, 1976 on rhe grounds that the named plain- 
tiffs lacked standing as the? had been recruited and hired before 1974 
and  because they had not shown that they had not been trained and 
promoted to the full extent of their abilities T h e  court fur ther  held 
that a class action could not be instituted without the presence of a 
named plaintiff with standing to represent the class.1a 

3. Class arironi when common pas t ionr  prrdominote 
Unlike the categories discussed above, which provide for the 

bringing of a class action bared on the type or effect of the relief 
being sought, this subdivision authorues a class action when com- 
mon questions of law or fact exist and a determination is  made that 
the clair action is superior to other a\ailable methods for resolving 
the dispure fairly and e f f i~ i en t ly .~ '  In  general. this type of class 

ERiST" L x r ~ c ~ r l o \  99-1 13 l P L l  Lirigarion Courhe Handbook 
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action LE appropriate "whenever the aciual inwrests of the parties 
can be ier ied best by settling their differences m a single action I '  

The  two key words in chis subdivision are "predominate" and 
"supenor." In reality [hey are two additional prerequisites for this 
type of action which are not applicable m the other rwo caregorm of 
class aciioni First, Rule ZS(b)(S) requires that the court find that 
Common questions of  la% or fact predominate mer  an) questions 
affecring only individual members.B8 The  predominance test i s  
really an attempt to balance the right to bring indirtdual actions io 
that each perron can protect his own mterests -1th the economies 
that can be achieved by allowing a multi-party dispute to be rerohed 
on a class action basis g o  Second, the court must find "that a class 
action i s  superior to orher available methods for a fair and efficient 
adjudication of the controrersj."g' Like the predominance Lest. this 
test i s  somewhat >ague and rhe c o u r ~  IS again called upon IO s tnke  a 
balance. In  same cases, there I S  no alternative to a class action and 
rhir deteirnination w>11 usually settle rhe matter in favor of a class 
act10n.82 

To aid the c o u n  m rerohmg whether these two prerequisites hare 
been met. Rule ZS(b)(S) Ims four n o n e x ~ l ~ s i i e  factors xhich the 
court should conrider. the interest of  the inditidual members of the 
class in controlling their own cases; whether any litigation concern- 
ing the controierry has already commenced. the desirability of con- 
centrating the trial I" a single forum by means of a class action, in 
conrrait to allowing rhe claims to he litigared separately in the courts 
where the!, would ordinarily be brought; and the problems of man- 
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agement of the class action which are likely to While courts 
often xill not specifically discuss these factors in their written opin. 
ions.gA they are considered in most common question predomina- 

In common question predomination type class actions, the notice 
required to be given to absent class members is more stringent than 
[hat required in the other ~ W O  categories of class actions. T h e  re. 
quirementr are contained tn Rule 23(c)(2) O L  and it should be noted 
rhat indiiidual notice is required for all members who can be iden- 
tified through reasonable effort, and rhat the judgment  will include 
all members unless they opt out by requesting exchi ion.  Individual 
notice rn 23(b)(3) predomination cases 1s not a discretionary matter 
which can be Finally, it should be noted that in situations 
where the relationship between the parties is truly adversarial, the 
cost of notice to members of the class must initially be born b r  the 
lmganr who represents the class. and inability to pay far the notice 
requires dismissal of the class 

tl0" type class actions. 

C THE RELATIOSSHIP B E T W E E S  RULE 23 AA'D 
I LrRISDICTIONAL COSSIDERA T I O S S  

A s  a general rule ,  styling a s u t  as a class action does not alter any 
other jurisdictional or procedural requirements. Rule 82 of the Fed- 
eral Rules of Civil Procedure makes it clear that Rule 23 cannot be 
construed to broaden the subject matter jurisdiction of the district 
~ m r t i . ~ ~  "Thus a class action can be maintained only if it complies 
with the requirements of the juriidictional statute under  which it is 
brought." 

T h e  question of whether anyjuri8dictional amount requirement is 
!molted in a class action suit IS tied to the question of whether class 
members may aggregate rheir claims or whether each one must 
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claim sufficient damages IO qual i f i  undei the statute l o o  T h e  Su- 
preme Court m Zahn 1 Internottonal Popper Co Io' esrabliahed char if 
the $10,000 jumdicrmnal amount IS required, eirher hecause the 
jurisdiction IS grounded on dne r s in  ,lol or  on a federal 
each member o f  the class, named or  unnamed, must habe a claim in 
excess of $10,000. The effect of Zahn 1s not as great ar would appear 
at first glance for several reasons First, man\ of the "federal ques- 
tian'' itamtei such  as rhoie dealing with C L \ I I  rights, anti-trusr, and 
securities laxs habe no pnsdictmnal  amount r e q ~ i r e m e n t . ' ~ '  Sec- 
ondl,, in some conmtut iond rights cases courts haJe held [he rights 
10 be inherent], and automatralh worth more than 510,00010L 
Other courts. while not auromaucall) finding the srarutory amount. 
mereli require rhe plaintiff IO show either a present prahahiliry rhat 
the damages. 01 the value of the righr sought to be protected in 
mjunctmn cases. exceeds $10,000 or that rhe cost to the deiendanr 
of enforcing the rights claimed h i  the plaintiff might uell exceed 
s10.000 ' 0 6  

This confusion o i e r  rhe proper  test for determining the amount  
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in cantra\ersg when the right asserted cannot be d u e d  m dollars 
and cents has been obviated For suits against the federal gorern- 
ment. A recent amendmenr to rhe basic federal question S C E I ~ U I C ' ~ '  

eliminated the $10,000 jurisdictional amount requirement in Fed- 
eral question s u r s  against the United States or ICE agencies. or ant  
officer or emploree of the United Stater who is rued for acts per- 
formed in his official capac tn  

111. coiYcLusIos 
Rule 23 1s a procedural de\ice and rhearettcallx should play a 

subordinate role to the subsranrive law. There  is. honmer.  some 
question irhether the tail wags the dog, for the porenriall\ cnpplmg 
effect of a class action IS enormous. T h e  initial diirrict court opin- 
ion in Cornmmea ,for G.I  R8ght.T e n j ~ i n i n g  the Army's drug abuse 
pretention program ~n Europe was released tn Januari  of 1974 
T h e  court of appeals reLerred the decision, holding the piogram 
ersenriallg constitutional. but that decision has handed down ~n 
September 19 i j . " '@ In the ~n te r \ enmg time, Indeed. for inonrhs 
before the district court decision, there has a considerable turmoil 
m e r  hoa the Arm\ could deal uirh uhar  II considered robe  a drug 
epidemic uhich seria~sl i  threatened its fighting effecriienesr. It is 
safe ro sa\ rhe crippling effecrs of die district courr decision would 
hare been less had the case not been a class action. If that had been 
the case, the Arm, uould haie  onh been concerned oter whether 
the Constitutional rights of a limited number of mdnidual i  had 
been \ d a t e d  Insread rhei %ere confronred iiih a class OF 145,000 
mdniduals .  

Dirco\er? problems can also be magnified b\ m l m g  a care a class 
action For ekample.  m the case  of B t d m  D m o r r n t i c  C l u b  I '  

Rumi/dd,"" m a memornridurn and order  denbrng rhe plaintiffs 
perition for class acrion status for a group of U.S citizens in Ger- 
m a n ~  subject to Arm\ surveillance. [he disrricrjudge stared. 
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InJU"<110" uirhaur the need foi class ac~ioi i  and ) t i  far broader di i -  
coier) iequiremenri I r  \+!I1 undoubtedli be leis cumbersome fm 
the .Arm\ IO search 11s records pertaining to A limited number of 
plainriffs rhan IO do die same fox a class of all L'nited States citizens 
m Germanr 

On rhe orhei hand.  class actmna under  Rule 2 3  land simi1.u state 
statutes) proiide small  claimants xi th  a method of ahraining re- 
dress for claimr otheiuise too small for mdt\idual s i i m  and also 
proi ide a i t a<  foi mu i t s  IO e lminare ieperirinui lirrgation H o w  
eier in the conducr ai I t s  d a h  operar ims and in the promulgatiun 
of regularionr. the niiliiari should not be unmindful  of rhe poren- 
tial effect of a class action SUI It har dread)  seen the crippling 
effect of class actions on f a r - idngmg ac i i \ i i i e i  because of  rhe 
i~ reep ing  nature  of the remed, Furrhermoie. uirh h e  c u r r e n t  
recognition of the "constitutional tort," the possibility of a c l s ~ i  dc- 

tmn brought on behalf of all the members of a unit seeking dam- 
for example. an inspection w a s  conducred illegalli 01 

e routineli not based upon prohahle cause, should  no^ 

I n  preparing a defense IO a class acrmn. counsel should m m a l l \  
bc concerned ui th  >\herher subject marrerpr i rdict ion and jusuci- 
able ~ o n i r o i e r v  exist One prerequisite of jusi icmhht\  IS that earl, 
plaintiff must ha>e s tanding Furrhermore. no class d c m n  can he 
instituted r i t hour  the presence of a named plaintiff ul th  standing 
to represent the class. 

Becauae there are a number of prerequmrei IO class a c m n  cer- 
tification char must he errablished h> the parr, proposing cerrifica- 
tmn, the anal>sia for determining whether class action cerrificatron 
I S  available IS falrl> straightfornard. Assuming that there IS  subject 
inartel jur i idmion and that the plaintiffs ha\e sranding, C O U ~ I P ~ ~  

opposing certification must demonstrate that one or more of the 
pierequiiirer of Rule 2Xa) or (h) discussed I" this ar t& ha \e  no1 
been met Counsel proposing cerrificarion often assume the exist 
ence of the Rule 23(a) prerequisite\ and s u m m a d \  conclude ~ h a i  
[he requirements of all three of Rule PS(b)'i alternatiie caregolle~ 
ha>e  been mer. Opposing counsel should nor accept plamtlffr COW 
ciusions unless the) are factual]) and legall) supported Fa, e r am-  
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ple, defense counsel should rimer assume that the plaintiff is a 
member of the class he seeks to represenr IC 1s alx,a\i possible that 
he i s  nor, either because he fails to meet his oln definmon of the 
class or because he lacks standing 

In summar,. government counscI should be skeptical when a 
plaintiff asserts his class action can be maintained under  all three 
subdivisions of Rule 23(b). For example, the plaintiffs statement 
t h a  "the prosecution of separate actions bi . . . individual members 
of the class would create a risk of (A)  Inconsisrent or varying ad- 
judication . . which would establish incompatible standards of  
conduct for  the part\ opposing the class. . . .'"" may be undercut 
by the fact that no other member of the class has filed a separate 
action. and none IS Ilkel\ IO d o  io. The requirements for each sub- 
dnir ion are different and counsel for the go\ernment  must go mer 
each issue and prerequisite point b i  point. 

Accordingly. mil i tan attome>i m u x  be apprised of borh the ~ O E -  

ribilities and Imitations of class action m i t i  under  Federal Rule 23.  
With knouledge of the drastic effects such a suit can ha \e  on com- 
mand actirit ier ,pdge adtocates can betrer c o u n ~ e l  their command- 
ers when regularions or policies are being formulated: understand- 
mg rhe device's lm1tauoni .  mtlirar) a t t o m e ~ s  can restrict rhe impact 
of subsequenr litigarmn I f  important military policies are challenged 
3" a class actlo" S U l t  
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sists of Volume 1 of the Peers Report ' nith a short commentary hi  
~ w o  Yale Unirer i i r )  Law School professors. Joseph Goldstein and 
Burke \larrhall. and Jack Schwartz. a graduate of rhar lax school, 
together wirh  supplemenrary marerialr. By Itself, the reproduction 
of rhe P e e n  Report (the offma1 Department of the Army in\estiga- 
cion of both the hi) La1 incidenr and n s  cover-up) justifies purchase 
of this book. The  Report provides a platform for the aurhors' 
suggestion that an  appropriate legislative andlor executite body 
explore haw ro se\er reiponribility for the iniestigarian and prose- 
cution of ?A\ Lai-like crimes f rom rhe militan and vesrjumdicrion 
over such offenses in the federal executile and judicial system. Of  
course, rhe authors' proposal presupposes rhe madequac, of the 
Peers and relared milirar) inreitigarions into the M y  La) rragedr as 
well as a failure of the militan criminal justice system. 

T o  any mil i tan lawyer familiar with the so-called Mv La> Cares. 
these suppoiirioni are nor acceptable. T h e  authors assert, for exam- 
ple, rhat "the Army has f a l ed  to establish who among rhore in corn- 
mand and tn the field were responsible. and 10 hold them accounra- 
ble The  Peers Reporr itself goes far to idenrifi barh com- 
mand and criminal rerponsibilitr for what occurred at  hly Lai. I n -  
deed.  the authors acknowledge that ''[the] ieport  IS thorough in 
detail and  generall) forthright in 11s findings."$ T h e  authors ,  

" 
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moreoier, fail to note rhar the a c ~ u a l  cnmtnal prorecurmnr  ere not 
neceisarih based upon the Peers Reporr, bur %ere rhe resu l r  of 

niesrigationi b) the 9 rm\  s Criminal 
ultimaIeli m i o h e d  mer  fi\e hundred 
rate reporti. and more than forr \ - f i \e  
L. I n  short. [he Army did act and deci- 

sivel) bo to m\errigare and derermme responsibiliti foi M i  L a  
While I t  ma! h a i e  been possible 1x1 mani instances to Idenrlft 

those mdl\ldualr rerponslble for misdeeds ar >I, Lat ~n 1968. It % a s  
quite another proposition to hold those so Identified criminaII\ re- 
sponsible IUO w a r s  later. Indeed. rhe mquir i  of Lieutenant General  
Wdliam R Peers focused upon t adequaci and iuppresrmn of 
mmediare poir-hlt La) command n ~ e r t i g a r t o n i ,  not upon the de- 
velopmenr of ani midence which o d d  he admissible m a  criminal 
prosecution Man\  of rhe necessan facrs abour SI) La) did nor sur-  
face until during the prepararion and e \ en  afrer rhe complerian of 
the Peers Reporr, and militan prosecutor, ueie hampered in errab- 
lishing rhe necersarr facrs beiond a reasonable doubt because Itit- 
nesres had lapses of memon or grex reluctant to testif,. and be- 
cause many essential uitnesier themrelTer %ere accused or sus- 
pected of crimes at SI) La1 Then .  roo, man, of the allegarioiis m the 
Peers Reporr formed the basis of certain charges which %ere  hnitil) 
drafred IO meer the t r o  veal statute o f l n n m r m n s  which expired on 
March 16, 1970 In brief. there n a s  a considerable charm to i r m s  
betxeen the ~ C C U E ~ I ~ O ~ S  tn the Peers Repoit  and pioof of guilr he- 
vond a reasonable doubt in a criminal piorecurion 

T h e  authors of Thhr ,VI> Lab Maiiacr~ and IIi C a ~ r r u p  h a \ e  misread 
the record in concluding rhnt the 4 > m ,  v a ~  not Institutionall\ le-  
sponsiie to x a r  crimes Then  prerniae i s  ipecificallr refured hi  IWO 

legal circumstances. Firir. rhe majorin of rhoie indiriduals at !VI> La, 
were "be\ond rhe reach of la i , . '  not a i  the result of a n \  re le \anr  
investigator) or prosecurorial shartcommgs. but rarhel- because rhe 
milifan has no p o ~ e r  IO prorecure er - io ldmr  Therefore. i t  IS mii 

leading IO scare as the aurhori do. rhar "[he Peen  Report i s  ai once a 
powerful vmdicarmn of the l s i l  of a a i  and a n  example of rhe milt- 
ta$i ignoble failure to e n f a c e  that 1a.v .? when the m 1 1 m n  i s  con- 
rtitutionall) prohibited from exercising cow ~-martral  j umdtcuon  
mer  discharged senicemen T h e  aorharr choose to pari m e r  rhri 
rather substanrial barriel to prosecution of all rhose responsible for 
crinier at Mr. La2 *irh rhe footnote obsenatmn rhar "if 1 5  nor clear 
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f rom the statistics made public with the Peers Report how many 
escaped liability for this reason . '" To rhe contrary, the Peers 
Reporr itself d e d i  indicares that of the twenry-eighr officers (the 
class of individuals most 11kel) to remain in the Army and hence be 
subjecr to cowt-martizl j unsdmmn)  suspected of involvement in 
the cmerup  of hlr La> crimes, nine here either deceased or beyond 
military junsdicrion as ci\ilians.' 

Second, the authors' claim of institu~ional mcapaclt) to deter or 
punish crimes similar to rhore rhar occurred at  My Lai 1s specificall\ 
refuted by the authors' oxn  footnote listing of war crime 
E ~ e n  a partial l i~r ing of reported cases clearh demonstrates the suc- 
cessful prosecution and punishment of perperraton of war crimes 
by the milltar) In addirmn, the prosecution of cases separated tn 
time. distance and circumxance from aciual events IS difficult in any 
jurirdicrion. and the My La, cases *ere made more so by the un- 
availabiln) ot key individuals such as the Task Force Commander. 
Lietuenanr Colnnel Frank A Barker (deceased), who war essential 
to the planning, execution and reporting of rhe My Lai operation. 
Thus, the successful prosecution of other war crimes CISCE, the legal 
and t e shon ia l  barriers 10 successful prosecution of rhe My La1 
cases and the o ~ e r a l l  historical eiidence do  not point to an mstitu- 
tional failure on rhe part of the milttar) to imert>gate  and prosecute 
war crimes. 

The .M) Lot Mmiiacrr and I t s  Coimup IS valuable not because of the 
aurhors' particular message, but because 11 contams a m a p  histori- 
cal document, Volume I of the Peers Report For the student of war 

8 GoLosriJr. hlrainlLL .Q ScH**arz a ,  15 ,I 4 
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and military lax t h i s  book I S  a necessari acquisirmn, one ii hich pro- 
\Ides some iignificanr insight i n m  rhe tragic eienrs  of 21\ La) and 
their aftermath 
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Jones, Douglas C , The Courl-i~lnrttal of George Armitrong Custrr. Neu 
York. Scribneri 1976 Pp. 2'31. $8 95. 

Reutreed 4, Joseph A Rehymsky  * 
George Armstrong C u t e r  faced a courr-marrial m 1867 on 

cha iges  sremming f r o m  his bung led  campaign against  t he  
Chejenne. He was sentenced IO be suspended from the Arm, far  a 
jear,  bur his old friend Phil Sheridan got most of  the sentence set 
aside and ga\e the i t h  Ca\alru back to Its Golden Ca\alier. Tha t  
trial, h m e r e r ,  is  nor the subjecr of Colonel Jones' fascinarmg novel 
\$'e are here conceined r i t h  C u r e r ' s  second brush with rhe militan 
justice rjstem, which of course n e ~ e r  rook place. But I C  would haw,  
the author  posits. had Curter been luckr enough to s u n i i e  rhe 
holocaust m Montana on uhar  rhe Plains Indians called the Greasy 
Grass. and Mhite men ha>e come to know as the Little Big Horn.  

Serious students of  the b a r k  belieie that C u t e r  did not die as 
Errol Flrnn played it-ringed b) his troopers and blaring aaa, with 
his ruin Colts to rhe last. He was probabli shot out of his saddle in 
midrrream ai the Siaui  and CheFenne, who had started to retreat. 
realized hox small Currer'i 264-man element has, and turned 10 
regroup and encircle him. There tiere berxeen 4,000 and 6,000 
braiei-more hostiles than Curter had cartridges-the la) gerr single 
assemblage of Indian xarrmrs  e \er  garhered, before or since Cur- 
rer combined this bit of unique bad luck with a recklessness that 
defies belief No  effective reconnaiisance w a s  performed before the 
attack and for no discernible reason C u t e r  chose to splir rhe 655- 
man regiment Into three detachmenrr. The  detachment under  Cap- 
tain Benteen missed the area of rhe main engagement b i  so w d e  a 
mark that I t  m x e r  exen heard the shots rhar annihilated Custer'r 
troops. 

So much foi h i i t o n  Colonel Jones begins hls nabel m New York, 
eighreen months after the battle C u t e r  has been found a h t e  on the 
battlefield that noa bears his name, nearh dead from loss of blood 
and exposure Bur he has reco\ered. Ul>riei Grant, stung b, Cur- 
ter's Lestimonv before congresional  commiitees in\ertigarmg the 
corruption of preridenrial appointees on the f ront ier ,  has had 
enough of  Cusrer William Sheiman.  the Commanding General of 
the Arm?.  has long deplored Cusrer's persistent dabblmr ~n polmcs, 

I Caprain J.4C.C.L S A m i  \lernberuf rhrstaffd Faculn Thejudge  Adiorare 
Geneials School L S hiin, 
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his shameless shoa-boating, his taitelerr sale of highl, exaggeiatrd 
first person narraiives describing his own eiploits. and his reputed 
corruprion an roliciting kickbacks from frontier r rading posts. 
Sherman dutifulli agrees wi th  rhe President Bur L O U  Can't court- 
mart ia l  a c o m m a n d e r  fo r  losing.  so an  a s s o r ~ m e n i  of  i s e l l -  
documented m s ~ a n c e s  of disobedience are charged against him All 
of rhem a r e  direcrli  relared IO t he  bat t le  a n d  to  C u i t e r  E 
preparations-or lack of preparations-for It Democratic part5 
bigwigs. the Broadha, thearei ret ( m  ahore  compani  Curter ac- 
tually spent the last few monrhs before rhe famous fighr r h i l e  he \$as 
supposed to be rraining his regimenr for the campaign). and half rhe 
newspapers ~n Ker  York c n  "Scapegoat1 ' The Arm, IS iplir down 
the middle. Curter has neier been populariiith sober profemonals. 
bur he has no monopol> on negligence Yore than one general off)-  
cer sull an  acrne duty blundered badl\ enough dui ing the CI\II  War 
IO cause the decimation of his own command 

E i e q  one of the books characters I S  real. sketched from life and 
aurhenric records. Poi the prosecurion rhere i s  Major 4ra B Gar- 
diner, one of e ighrjudge adiocnres a c t u a l h  on ac the  dun in 1 8 i i .  
H e  xould eain P shale  of real life lame a f e r  \ears later ,-hen he 
wmld become rhe onl) judge adrocate e i e r  10 prosecute an ~ncum-  
bent Judge kdbucate General Repre,enrlng the defense is Major 
W A a m  Wmthrop. perhaps the most erudite judge adtacate  of the 
19th c e n t u n  Cusrer retains ciiilian counsel, too. the brilliant club- 
foored rrial l a r j e r  411an Jacobsen. an associare in the mid-wcrrern 
lau firm headed b, Curters farher-in-laa. M a p  General John hl 
Schofield. Superintendem of LVest Poinr. I S  the president of the 
C O U I ~ .  He has a brilliant war iecord and is considered one of the 
most intelleciual officers m rhe Arm,; his repurrr im IS marred onli 
b j  his eccentric one-man campaign to authorize the ertablirhment of 
a major na\nl  insrallarion 111 Hanai i .  ar Pearl Harbor Among the 
other members of the court are \ l a p  General Irum McDoirell and 
Brigadier General John Pope, *ho betveen rhem cos[ rhe Lnmn (110 

armies ar F i r s  and Second Bul l  R u n .  
Cui ter  IS there. too. all the George Cusreri and all the reputations 

he carried with him flamboyant. colorful. brillianr. reckless. ~ n e s -  
ponrible. ambirious, dedicated He %\as k n o x n  as  the  Golden 
Caralier and the Bai  General H e  nas also kiinrin b, his men as 
H o n e  Killer,  for the relent le ,~ a a )  he droie men and mounrs on 
campaign The  7rh Cavalri. tn facr had the highest desertion rate of  

' Srr Rohnr The Coiml-.Lla 
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any C B I I ~  regimenr in the Arm,.  He  *dlfuIli chooses to an-  
ragonire the court b, appearing before I I  ~n the uniform of a major 
general of iolunteers, a rank he attained during the Cwtl !Tar be- 
fore his 25th birthda). Now, a t  the time of the [rial, he IS s e n q  as a 
Regular Arm, lieutenant-colonel, and IS not quite 38 >ears  old. 

4 n d  there IS the Arm) General Bruce C Clark, retired. has * n t -  
r en rha t "The4rm> d r u h a t ~ t u s e d r a b e  l t n e ~ e r * a s . " B u t t h i r  is 
a much diffcrenr Arm) from the one b e  know poark fed. occasmn- 
ally paid, parheticah undel-rtrengrh. and ill-equipped Man) of 
Custer's men died while trying to clear jammed shell casings from 
the barrels of their single-shot Springfields, four  or f i ie  rounds 
fired from rhese ueapanr  and the) required a full cleaning, else the 
pouder-caked barrels locked the next cartridge m place. Most of the 
Sioux %ere armed wrh W'mcherter repeaters If there inadequacies 
Neren't enough to demoralize a dedicated m a n ,  rhere %as a160 the 
rank stmcture '  this a a i  an Army rop -hea l  *ith field grade officers. 
hke Cusrer himself, !+ho had been reduced from higher \olunteer 
ranks earned quickly during the heady d q s  of rhe Ciiil War. Uexl i  
commlssioned lieuienan~s had,  on the average. 15 \ears  to *onder  
what being a captain was like before the, actual11 found out. And 
while the) waited rhere u a i  a h u s  rhr chance of nindmg u p  XGith 
their hail hung as a rrophr tn a Sioux lodge or Cheienne encamp- 
ment. This was the era in which General of the .Arm\ Douglas Sfc.41- 
thur's father, foi mirance. after haiing been a \01~ntrercolonel and 
P Medal of Honor \+inner  112 the Ci r i l  War.  began a tenure as a 
Regular Arm\ caprain which xould last 23 i e a r s '  

Finally, rhere 15 Libb,. From a n i  peripecriie she appears to h a i e  
beenaremarkable  aoman .  Libbr *as21 r h e n r h e  mariied the daih-  
mg xoung geneial, and onl i  3 3  *hen he died She subrequenrlr 
liroie three successful books about their life rogerhei on t h e  fron- 
~ i e r , ~  and rimer remarried She died ~n \ e n  Torl I" 1933. at age 90. 
Elizabeth Bacon Cusrei r a s  beautiful, brilliant. conniiing and.  for 
some inexplicable reason, ui terh deiored IO her  "Autre " I n  the 
noxel she regards her  husband's flirtations as rhe riould a small 
chi lds  pettr transgressions and remains sreadfairlr con\inced that  
he IS a genuine hero, hronged b\ an  Arm) he I m e s .  D u m g  rhe trial 
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she knoasjuir  when to smile, uhcn to diert her C I C E ,  uhen  I O  faint 
( a i  when hlajor Reno describer ha,* his face and mouth liere co i -  
ered with the brains o f  his Indian scout Mho, galloping nexr to him, 
took a Smuv bullet in the forehead) The  author gne i  her the last 
5iord in the no> el as she maneu\prs-succesifull,-f~, a n  adiantage 
for cus t e r  

T h e  tr ial i tself  1s authentic. \ e t  suspenseful and fast m m i n g  The  
r i tual  of courts-martial has changed m e r  the >ears in man\ respects. 
hut the formalin.  fairness. and openness of the proceeding closeh 
parallels current  pracrice !$'hen C u r e r  elecri to ta le  the stand in his 
oxn defense. he i s  read a righri warning bi General Schofield rhat 
could ha \e  come From a court-martial tried \e i terda% Through the 
parade of xitnesies [he battle 1s recreated. step h\ blood, step, to the 
ul~imate diiairei. One of the gaiernment'r witnesses 13 a n  Indian 
scout r h o  rur>i\ed. and iiho prmidei one of the most emotionall\ 
charged moments in the ti  I P I .  He is rerplendenr ~n cereinonial dress, 
and musi testif% rhrough an inrerpreter He claims [o haie  told 
Curter that there a e r e  man\  more hortilei O U I  there than the i rh  
C a ~ a l i i  could handle. and that the) should folloa their original plan 
and hai t  For the rest of General Terrb'i column before atracking S o  
one tn this Courtroom I" ciiilized. elegant old New Park believes the 
Indian. and he s e n i e ~  the ikepricism The prosecurion quertionr 
him on11 brietl, and the deienae doein'r bother to cross-examine. 
He is excused. bur instead of lea\ing the courtiooin he pauses 111 

front of the defense rable poinri a tremblin 
and bellorir ~n English. "Too mnnr.  Vel lov 
si ts  frozen ui th  rage, g la r ing  back 

E\er\ane k n a r s  throughout rhe r n n l  that .  itin or lose. Cuirer  15 

through If con\icred he i id1 undoubredk nor be mpr i ioned  and 
VIII probabli nor m e n  be carhieled. Bur e i en  if  acquirred. he n i l 1  
ne\ei again command the respect he once did aftel the full  ton of 
the Little Big Horn has been told in court. unde r  oath. h\ m r i i i o r s  
Indeed. e\en before the n i a l  hegins. Cuatei 'r helmed i t h  getr a n e w  
permanent commander I r  can  n e \ e r  be his again The unit identifi- 
cation n h x h  held s v a i  mer  our  Arm\ \ ~ r t u a l l i  unrd \\orld Kar I1 
i s  something % e  c a n  ne i e r  fulli onderirand.  but Cui ter  and his 
colleagues do This tradition hiings abour rhe most poignant mo-  
ment m the s f o n  The  \ e i d r r  I S  broueht m on a Fridi\  afrrinoon 
A s  Curter and his parr, are ercorred from the Go\ernorr I h n d  
~our i room,  formal retreat i s  under  *a\  The \  *top IO pa\ rheii le-  
ipecr as 'To the Golois'  is  p l a i d  The  d rum major seec Cu5rer OLII 

of the cornel of  his e , e  and o h e n  rhe music is done and the band 
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mores off. he brings his baton up smartl? and then down again The 
band blares " G a l - r ~  011en " Custer watcher in tears. saluting as the 
band marches awn, and the notes g r m  fainter and fainter in the 
chdlr. drizilr dusk of the early %inter  e \ening 

This book 3s well and aurhenricall, written. but the heab) hand of 
the a m a ~ e u r  prose inl is t  is  eiident here and there Jones, a retired 
Arm\ lieutenant-colonel. has wntten onl\ one other book, and this is 
his first n o ~ e l  His flair for  mrrospecrian on the part of his charac. 
t e n  leads him into blatant maccurac) at least once Major Gardiner, 
the prosecutor, finds himself uirhing he had some combat experi- 
ence so he mighr idemif\ more fu l ly  o i th  the story unfolding in 
court Gardiner, an fact. though a I m \ e r ,  served as a caralrg officer 
through a large parr of rhe CI\II  V'ar and %on the Medal of Honor at 
Gett\iburg.5 

Neierrhelesr, this is  a goad book, filled with hirrory'i echoes and 
personalities. ao r rh  the !.riting and fun to read 
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Nesbirr. Xlurra! B , Lobor Relotion, in thr  Ftdera l  Gowrrimrnf S r r w r  
Washingran, D.C BSA 1976. Pp. \ i i ,  545. S l i  50 

Professor blurrai Ueibitr', Labor Rrlolmni in Thr Federal Goarm-  
m r n l  Srrimice trace, in meticulous derail the eralurmn of labor or- 
ganlratlonr representmg c i i i l i a n  emplaieei  of rhe fedelal goiern- 
ment. Professor Nesbirt, a n  Associare Professor of Polirical Science 
at Queens College, Ciri Unnerr i r \  of New York, has raughr or 
worked !+ith public sector labor l a r  for the last txenr)-hre  years 
and began irork on this book under  a gram from the lnstirute of 
Labor Relations a i  Nea York L n t \ e r s m  Completion and publica- 
tion folloiied a numbel of \ears of addirional research 

U n f o r r u n d r e h  rhe fruirion of Professor l e sb i t t ' i  remarkabh de-  
railed research IS a text  that I S  of p r i m a r h  historical interest Prac- 
titioneis of  federal labor relations law who are ~n search of specific 
guidance IO aid 111 rhe resolution of newl> de5eloped quesrions on 
iepreienration matters. negotiabilir\. or  third parr, heaiings undei  
Execur i te  Ordei 11491 are apl to find rhii book to be of limited 
ia lue While hiirorical peispecri\e hill ob\muil> prmide useful ~ n -  
sight for ,ol\ing current problems. Professor Kerbtrr E b o d  i s  not 
(no, \,as inrended IO be) the much needed a n a l i i i ~  of decisions of 
the program auihori[ies u h o  are  rerponrible for  settling specific 
issuea in rhe current federal labor relations program. 

Professor Neibirr preienri a n  almorr election-b\-elecrmn account 
of the internal and ehrerniil srrugglei of federal labor organiza~ 

rheir nineteenth cen tun  origins rhrough the turbulent 
periods of V-orld \ \ a r  1. the S m  Deal, and the earl\ 1960 i u p  I O  

their i r a r u i  undei President Ford's Executiie O lde r  11838 Of 
chief inrereit to management and union labor counielois alike IS 

his excellent discussion of rhe Constnunonal i i i e o i ~ s  >nost readili 
adopred b, rhe courts to limit judicial re\ieu of arcacki upon the 
executire's role ~n administering federal labor relations-the doc- 

of porenrial assiitance 10 labor ~ ~ ~ n s e l o r s  I S  Professor Nerbirr'c 
nea~mei i i  of federal !\age ~ o n ~ r o l  policier and public >ector s n ~ k e s  

Piofeiior Neabirr aisei [ I  rhar there i s  a n  increasing [rend for ~ 1 ~ 1 1  

~ e r i a n r s  to \iithhold rheii seri icei  despite undiminished gob- 
ernmental  oppor~rmn  to atrlie-relared canducr In attempting IO 

distinguish ~ ~ n s t i f ~ ~ m n a l l i  protected actiiiti from emploree ef- 
forrr co coerce management, the author  ~onc ludes  rhar manage-  
ment  has been forced to reappraise tiadirional attitudes toward 
,trAmg federal emplo,eer because of union Imgarmn. e i a l \ i ng  
srandards of emplmee conduct in the prnate sector, limited $ t a w  
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t on  recognmon of puhhc emplmee bargaining nghts, and the in- 
creased likehhood of public sector striker. The basic solution he 
offer5 i 5  io grant emplweer  more fa\orable bargaining conditions 
than those presentl) exisring under  Executiie Order  11491. 

T h e  hook's discussion of the negotiability of suhstanri%e pro\,. 
imni ~n federal bargaining agreements i s  useful for an understand- 
mg of the ropical scape of negotmrions, although the negariabilit) 
of certain subjects has been expanded or  modified since publica- 
tion. T h e  conrent of the negotiability section reemphasizes the facr 
thar th is  hook was nor intended to he P primer for negotiations 
lllurtiating specific pro\iimns common to man) negotiated agree- 
nrentr. h e  author again favors rhe past at the expense of the prei- 
e m  Abundant Department of Labor smustics from 1965 through 
1973 characterize hi-gone ConriaCti, ?,hen a ixnopm of more CUT- 
rent  itatistics xauld seem to be of more interest to all bur the most 
h i r rur ica lh  inclined labor relations specialirtr 

Tucked a u a v  m the authai ' i  consideration of the federal scope 
of hatgaining I T  a p a w n g  reference IO rhe rather unique obligation 
of federal managcis to be s r i~cr ly  i ieut ia l ,  primarils with regard to 
union m g a n m n g  etforti. Professor Sesbitt abrener.  

c<>ncept 01 ie<ognlunn a l a i i  char some emploimg officials do not  ap 
pt.>i  10 ondelirand ' 

Professor Seshirt does nor elaborare on rhis i ~ n c l l i ~ i o n ,  but it 1s 
ci ident  thar he dirtmgairhei neutraliti from the i e s t ~ ~ c t m n s  nn- 
posed upon management under  section 19(a) of the Execurwe Or- 
der.? a~ well a s  from traditional management restraints on the 
political role of federal emplmeer 

Aside from the commendable but redious cominiimenr LO histori- 
cal derail. there IS reason to quesrion the author's i n c l ~ s m n  of  
length, passages devoted to developments in the Postal Senice,  the 
T V A .  rhe smte le iel  public rector. and the Canadian public sector 
labor programs. inasmuch a i  each of there programs I E  technicall, 
sepalate and distincr fiom rhe program applicable to most federal 
agencies under  E x c u r l i e  Order  11491. 
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Readers 111 $ a r c h  of  a better understanding of our  federal labor 
relations program should recognize Profeesax Serbitt's apparent  
iimpathy x i t h  the predominant objecmes of organized labor in 

the federal gwernment .  including the expansion of rhe scope of 
negoriarianr and a more responsive adininisrrarion of rhe program 
T h e v  should also be aware of his e ~ r e n s i v e  and w e l l  researched 
historical contribution. They should nor. ho re \ e i  expecr ID find a 
timely legal analisis of the curienr ,  specific pioblemr n h x h  con- 
fronr rhe labor ieldcions program. 

D m x s  F. COLPL 

194 



19771 BOOKS BRIEFLY NOTED 

Cummmgs, Frank, Copttol Hill Manual. rC'ashington, D.C BNA. 
1976. P p  128 S I 7  50 

An\ uork  puhhshed in 1976 whose title contains the terms 
"Capitol Hill," "Washington." or "Congress" mbokes ~1smni of rhe 
scandals nhich affected some of Congress' more pouerful legis- 
lators in the mid 1 9 i O ' s .  Fortunately, Frank Cummmgs has tended 
awa) from the ream) ride of LVashington and created instead a 
ier)  readable introduction to the aark-a-da) xarld o f  Congress. 

Copt101 Hzli Manuel doer no[ contain a n  extensive analvsis of hoii 
legislation is formulated, irritten, examined, and ulrimately passed 
hv Congress. The original material in this book amounts IO a d )  
128 pages and pro%lder an  interesting introduction to  cangrer- 
s ima l  procedures that will briefl) acquaint the reader uirh [he 
legislatne proceir. The  remainder of the book i s  given over to C Y -  

tenswe appendices which will s e n e  as useful references once the 
text has been digested T h e  appendices contain 190 pages and In- 
clude copies of a lobbyids regisrration form. the standing rules of 
the Senate, the House rules, the model commmee caucus and  
committee rules, and extracts from the Legislatire Reorganization 
Acts of 1946 and 1970. 
Mr. Cummmge' qualifications far kriting Copitol Hill Manvoi a m  

excellent. For approximatel) four rears. he s e n e d  a i  admmstra-  
tibe assis[ant to one of  Congress' noted members. Senaror Jacob 
Jatirr of Ne%' York From this position, he observed first hand the 
day-to-da) give and take legislarorr engage in and the h a s  in 
which they deal wrh  each other and the \,ariaus staffs on Capitol 
Hill. Later, his experience as Minority Counsel to the  highly rech- 
nical and bury Senare Labor and Public LVelfare Committee al- 
lowed him to wen Congress from a different \antage point. From 
this new position. he observed committees and subcommittees, 
their staffs and internal p o ~ e r  groups. This experience on the HdI, 
tempered b), his present detachment from Congress as a practicing 
attorney tn a New York-Washington l a 4  firm. has produced a sur- 
pmmgly interesting manual 

The  Capitol Hdl Monual begins M i t h  P nurs-and-bolts outline of 
the legislari\e process. Ir explains the drafting of measures, spon- 
sorship and inrroducrion of bills. committee actions, floor actions 
and conference Committee aciiiities. These explanations are basic 
in their approach xirhout reiterating lesions learned in high school 
goternmenc courses hlr. Cummmgs' cornmenis ahaur porrions of 
rhe process are en jqab le  and enlightening nhile reflecting his per- 
sonal beliefs. He makes his editorial comments easi11 recognizable, 
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hoxe \e i .  so that the teader  can accord them the neighr he or  she 

The second and fourth parrs of t h i s  buok discuss ropics !\ hich 
d r a r  rhe reader into rhe personal side of Capitol Hill The i r  I*" 
i e c i m i s  e ~ p l a i n  brtefl, matreis such a s  the inner  %,orkings of n 
Cangresrman's office. h m  Congressmen ger on committees. hox 
rraff personnel get t h e i r p h i  and hoa lobb\iits and C A U C U I ~ S  oper- 
are 4lr Cummmgi explains wheie rhe old and ne% porer  gioups 
are and hov rhe, operate. B \  explaming rhese facets of Congress. 
he defrlr r e i e a l i  to rhe nencomer the real wm OUT la!\\ are  made 

Parr three of Si1 Cummmgi' r o r k  deals axh a complex and 
redmus congressional process in leis rhnn  ten pages Ir addieires 
m o m \  bills Congress has spent sear, del i r ing this > \ s t e m  and 
Congiei imen h a \ e  spent caieers r r i ing to sia\ ahieair of it, bur the 
Copilol H I / I  Manu01 handles i f  in nine pages I n  so doing. lilr 
Curnmingi rerains his oiiginal purpose o f  allo\$mg rhe reader a 
brief o ~ e i i i e ~  of the entire i is iem and aioidi  being snared info a n  
in-depth explanarion of m o m >  bills. 

Orhei dreas are dealt a i t h  in short ordei a (  ilell T h e  book mem 
riont oier i ight  hearings and MI. Cuinrnings states that he I S  u n i e i -  
ra in  n h n r  role the, x \ d l  p la i  an rhe furure  He poinri OUC thar each 
House cominiIlee *t th  m e r  f i r e n t ~  members m u s ~  establish a n  
oTeisighr suhcommirree and rhat orher iommittees m a i  hold m e t  
sight hearings nhen  rhei believe (hem benefi 
hoir legislation virhm their area of  responi  
plemenwd I n  the 1 9 i O  E Congress haJ found t 
(ofrexi accompanied bi exrens i \e  p r e s  caierage)  LO be an arrracriir 
i e h i i l e  fox keeping I claw h a t c h  on rhe acti\mer of the ekecutne 
agencies I f  rhe 94th Congres  is  a barometer of the future ,  con-  

\I! Curnniingr ma\ h a \ ?  cmeied tito areas a hit LOO brietl i .  e r e n  
foi the m i i c e  One of these arras I I  publications V-hde he men- 
tion\ the Cong, r i i i onn l  Rrrord .  he fails to explain the contents of 
rhar ~mpa i t an r  publication a n d  others that are  of I ~ U C  to  perron, 

feels applopllare. 

greislonal use u t  I l l e x  hearmgr W l l l  Increase 

hanced b\ proiiding a more exrenine ploirari IO accompan\ the 
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very useful and extenme appendices 
Overall, Cepzlol Hdl Manuol admirabl) accomplishes i l i  goal of 

introducing a newcomer to the workings of Congress The book is 
an  excellent introduction for lobbyisri, nex congressional staff 
members, and persons ~n ekecutwe agencies who find themreher 
about to deal xith Congress on a frequent basis I t  will  be of limited 
assistance to persons uho want in-depth knowledge I”  the area of 
legislation, those interesred in legislarive drafting or  those x h o  
wish to know the exact operarionr of Congressmen 01 their iraffs.  
Unlike most such works. tt 1s readable. accurare and xorth, of 
perusal by l a y e r s  with a desire to know hoh an idea becomes a 
l aw.  Newcomers to Washington who w i l l  be encountering Congress 
on a regular basis would be remiss m not reading this book 

DONALD A DELIFL 
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McDonald, LVdliarn F (ed.). Crtrnmal J t i s t m  ond rhr V 
h) Samuel Daah). Be,erl\ Hills, California. Sage Pub 
1976. Pp. 288 S l i . 5 0  cloth. S i  50 paper  

A m e n d s  criminal j u m c e  i is iem iocubeb on rhe >ndiitdu.il dc -  

cuied of perpetrating crime, ignoring the \ m i m  10 the  procrs, 
This situation probabh stems f rom rhe f x t  that  the cour t ( .  and 
indeed iocieri as a rihole. consider onh  the fare of i i im ina l  d r -  
fendantr Although prorecutoir iepiesenr rhe inteiesr, of 
r h e i  do E O  b) trring defendant$ and thu5 repr  
~n a geneial sense. not a i  a \ r t i m ' \  adioii te 

\ d u m e  6 tn the  Sage Criminal J U S C K ~  S j x e  
rhe role of the \ c t m  in the scheme of a c n  
Earlier \a lumei  ha i e  considered the rights o f  
of drugs and criminal  la^$, and the JUT\ and j u ~ e n i l e  j u w c r  , i s -  

his i o l u m e  puarulnte\ that " t reatment  of i i i -  

ed and pooili undeistood, ' and the  w c -  
rrempr 10 belie rhar ~ ~ s e s i r n e i i ~  

II, follour the pa th  of the iiiininnljustiLe piuce<,  
~ m ' r  initial decision I O  i n i o k e  t h e  i r ~ w m .  rhe 

tim's personal characreriirici on rhr o u i c ~ n i e  ut 
,wlal\ chat reparations or  compen~armn  be paid to 
le. included 111 thir iollectmn ha \<  been aurhored 
th rrrong academic ciedentii l i ,  either i ini ier \ i t i  
f  rrieariherr for puhlic initirutei \ihich scud\ the 
,11311 l a y  adminixrat ion A s  often as not. the d i t > -  

ct of ie iearch funded h\ LE4.4  gi-anti 
ions rhemsel \e i  range from signifiirnr >to1 k \  

containing considerable original ~ e s e a r c h  and a n a l \ s ~ (  I C  occasiunal 
ahoir iummdtwn? of the curienr  liteiature 41th cosnietic T C C O ~ -  

rnendarioni for  change Fortunarel, fen of rhr t n e h e  ielecrinni fit 
into thir latter caregon Becaure m m i  o f  the article, detail [he re- 
sulii of empirical research. the book i s  f i l led uirh itatisticdl tables. 
appendices and notes I t  IS neither lighr ieadrng nor  for the mod- 
erarel) interested  general^ 

Two relecriom do stand out as norrhahi le  reading 
ried c ~ i m i i i a l  Ina adminisriator or practitioner The 
a r t i ~ l e s  attempts tu correlate the effect the chnracreri 
tun of a iiolent crime ndl ha\c upon diiporrtion of the srare s case 
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U.S. Arrorney'r Office ~n the District of Columbia. the aurhor con- 
siders the effects of the iiiitim'i rerponsibilit) for the crime, the 
victim's relationship to the defendant. and other bariables. T h e  
fundamental obseriation of importance IS that these issues rignifi. 
canrly affect rhe disposition of the case only at the adminirtratiie 
le\el, for example, when the decisions whether ro charge or prose- 
cute are made.' T h e  second analyiis of interest to practirmners as- 
sesses the effect of the iictim's characteristici a n  judicial decision 
making.3 Although the methods of a n a l w s  ma\ be somewhat IUS- 
pect, for instance utilizing judges' "in-court utterances and facial 

to determine their reactions to C I I I E ~ S  of \mimi .  the a n i .  
cle's concIusmn questions the validit\ of the long assumed principle 
of  criminal law that "extralegal factors, such 8s the appearance of 
the Lmim or the defendant, habe an influence on the decision mak- 
ing of judges and j u m d  ' 

This then 1s primarily a thoughtful analysis that questions the 
present focus of ou r  s w e m  of criminal although it does 
contain several articles which ail1 aid attorneys in formulating a 
ltttgattng strategy. 

BRIAN R. PRICE 
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