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A CONTRACT LAW SYMPOSIUM: INTRODUCTION 

With this issue the ,Milztaw Law Review, initiates a series of vol- 
umes each of which will contain articles falling within a specified 
subject matter area. The present volume is devoted to procurement 
law., with three articles dealing with monetary aspects of federal 
government procurement. Future volumes will be dedicated to in- 
ternational law, administrative and civil law, military justice, and 
possibly other areas. Selection of a theme for a particular volume 
will depend upon the availability of relevant articles, and volumes in 
this series will not be consecutive. 

To introduce the entire series, the .Military Law Review' presents 
a lecture and a short  art icle concerning var ious aspects of 
professional responsibility, which cut8 across all areas of legal 
specialization. 

Colonel Wiener's lecture focuses on appellate advaeacy within the 
military justice system. He observes that,  while the ethical respon- 
sibilities of military and civilian lawyers are the same, the military 
attorney has a further reaponsibility to combine with the virtues af 
the legal profession those of the profession af wm8. Drawing upon 
his extensive experience in government and private practice, Colo- 
nel Wiener summarizes advocacy as the art  of persuasion, and em- 
phasizes the responsibility of lawyers to learn how to be advocates. 
After presenting several examples of successful and unsuccessful 
advocacy, he c lo~es  with comments on the responsibility of courts to 
exercise judicial self-restraint. 

From Colonel Wiener's commentary on learning by observation, 
the reader passes to Captain Roble's article on learning by direct 
instruction. Captain Rabie deals with professional responsibility in 
the ethical sense. He reviews the federal ethical considerations 
ahich implement the American Bar Association's canons of profes- 
sional responsibility for federal attornel-s. From his experience with 
the Legal Education Institute of the Civil Service Commission, 
Captain Robie describes the various methods of teaching prafes- 
sional responsibility, and the problems and advantages of each. 

While Colonel Wiener is concerned with military justice, and 
more specifically with trial work, Captain Robie emphasizes the re- 
sponsibilities of federal attorneys who provide legal advice within 
government agencies, in like manner with corporation counsel. 
While a few federal procurement attorneys engage in the trial of 
contract disputes, and are therefore subject to substantially the re- 
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Readers are encouraged to submit comments and suggestions to 
the Editor, .Military Law Revtew, concerning the present issue and 
future issue8 in this symposium series. It is hoped that the sym- 
posium format will make the Military Lax, Reuzeu: more useful to  
its readers, but reader response is needed to teat the result of this 
initial effort and future efforts. 

PERCIVAL D. PARK 
Major, JAGC 

Editor, Mziifary Lax, Revzeic 
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ADVOCACY AT MILITARY LAW 
THE LAWYER'S REASON AND 

THE SOLDIER'S FAITH* 

Colonel Frederick Bernays Wiener, ACS, Retired-' 
In tkzs  lecture Colonel Wiener draws upon his many 
gears of government s e n i c e  m d  private practice t o  pro- 
vide a mew of triol and appellate advocacy withtn the 
military justice sys tem and the f ederal  courts 

I. THE GREATEST SOLDIER-JURIST OF 
THEM ALL 

Part  of the title of my talk this afternoon,' and many of its 
themes, are taken directly from the words of one of the most to- 
wering figures of modern times, the single individual who without 
question can be deemed America's outstanding soldier-jurist. I refer 
of course to Captain and Brevet Caianel Oliver Wendell Holmes, 
Jr.,  of the 20th Massachusetts Volunteers, who fought and was 
three times aaunded in the Civil War.l At the close of his military 
service, he commenced the study of Soon he became a eon- 
summate lawyer, first editing the 12th edition of Kent'B Commen- 

ofhe? gor;m&ntsl agency. 
*'Ph B. .  1927, Brawn U n i v  , LL B , 1930, Harvard Cniv ; L L  D . ,  1969, 
Clevelsnd-Mnrahnll Law School Practiced law. 1930-1973. pnvateiy,  in garern- 
menf i e r ~ i c e ,  and m rhe Army. A ~ m t m t  t o  the Salicitar General of the United 
Stsfee. 1946-1948 Author of hooks and air ides  on legal, mibtaru, and hintaricsl 
subjects, including CIVILIANS UNDER MILITARY J V S T ~ C E  (1961) 
x The S o l d i d s  Faith 118951 m THE O c c ~ s i o a ~ ~  SPEECHES OP JUSTICE OLIVER 
WENDELL HOLMES (M. D. Howe ed 1962) 13 [ h e r e h a t e r  cited OCCABIOYAL 
SIEECHESI. 

Captain Halmea received ~uccessive breiefa to Maor ,  Lleurenanr Colanel, and 
Colonel In  1867. bnek-dated t o  "the bloody 13th of March 1866.'' that  w e r e  
awarded for each of the three engagemenib in which he had been rounded Gen- 
eral Orders KO. 61, W.D.,  A G 0 , ~f 21, 35, 56 116 July 1887) 

"Wendell. by the uay ,  IB wurkmg hard sf the law, and judglng by the fandneaa 
he has far talking over his p m r ~  ha 18 much inlerosfed in it He wxii master the 
theoreucsl par t  eaaiiy enough. I doubt not " Letter from John C Rapes t o  John C 
Gray, Jr. (31 Jan. 1865) in WAR LETTERS 1862-1866 (W. C Ford ed 1921) 450- 
451 
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tones,' and then publishing his awn dassie, The Conimon Lau. in 
1881.5 A year later he became a Justice of the Massachusetts Su- 
preme Judicial Court, the highest tribunal in that Commonwealth, 
where he served far twenty years, for the last three as Chief Jus- 
tice. Then, in December 1902, he took his Seat an the Supreme 
Court of the United States And there, for neari? thirty years. he 
shaped American iaw, with more grace, and above all with more 
wisdom, than most of his brethren, then or later His influence did 
not cease with retirement in hi8 91st year, for many of the daetrinei 
that he first set forth in dissent subsequently became 

Let me recall some of Justice Holmes' most striking passages that 
are particularly relevant here. In a famous address he said, "it 
seems to me that at this time we need education in the obvious more 
than investigation of the obscure."' And in one af his early opinions 
he had declared: "Great constitutional pro\,isianc must be admmis- 
tered with caution. Same play must be allowed for the joints of the 
machine, and it mu6t be remembered that legislatures are ultimate 
guardians of the liberties and welfare of the people in quite as great 
a degree a8 the courts." 

"The war," the Justice said years afterwards, ' C ~ L  a great moral 
experience," and of course it had an extraordinary impact on his 
thinking; no place there for sogG,  sweet-scented nonsense about 
military matters. Let me share with you a few of the most striking 
excerpts from his talks and from his writings. 

If we want c o n i m p t i .  us march them up t o  the front with baganeta 
in thelr rear to die for B cause in uhich perhnpb they do not believe 
The enemy treat no! even a i  B means but a i  an obafaele t o  be 
abolished. if 80 ~t may be I feel no pang% af aonaelenee over either 
step. 10 

Those a h o  hsva not known uhar it IS t o  march atrralght to i h e r e  
30" ~ e e  the bullets striking mag talk.  If the) like. nhovt the t n d s  of 
civ i l  l i fe  being greater than those of r a r  They ma3 be right B u t  the 

i f ? d e d 8  and Daubta (19161. in COLLECTED LEGAL PAPERS (19211 303. 304 [here- 
vrafter cited a8 C L P I. 
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men who have been soaked bn a  ea of death and who somehow have 
wrviued, have got Something from if which hsa transfigured their 
world They learned in P bitter school honor and faith They knew the 
p s d m n  of life and the irony of fate 

The flag IS hut a bit of bunting to m e  who insists upon prose Yet ,  
thanks to Marshall and to the men of his generation-and for this 
above ail we celebrate him and them-its red IS our hfe-blood, >ti  
sfam OUT world. ~ f s  blue our heaven I t  w n s  our land At  wi l l  II 
throws a r e )  o u r l i v ~ e  a *  

And Justice Holmes had no patience with those who distorted 
constitutional provisions into attenuated technicalities that sub- 
verted justice. In the Porawo case he pointed out that the provision 
in the Philippine Bill of Rights, d r a m  almost verbatim from the 
sixth amendment,1s "giving the accused the right to demand the na- 
fure and cause of the accusation against him does not fasten forever 
upon those islands the inability af the seventeenth century common 
law to understand 01 accept a pleading that did not exclude every 
misinterpretation capable of occurring to intelligence fired with a 
desire to pervert." 

All of those quotations, and of course many more are available, 
bear on the themes I propose t o  discuss with you today under the 
general heading of Advocacy at  Military Lax,. 

For I venture to suggest that the military lawyer is, in a very real 
sense, a special breed, one who combines with the reason of the 
lawyer the faith of the soldier. That does not mean that h c a r  she, 
because, obedient to the rule laid down in the very first section of 
the United States Code, the masculine includes the feminine"-that 
does not mean that the miiitary lawyer must be a certified combat 
hero, or have successfully completed the ranger course, or be able 
to function 88 a parachutist, or as a frogman, or as a submariner. If 
indeed he can actually qualify a8 any of those, so much the better. 
After all, two Judge Advocates General of the Army won the Dis- 
tinguished Service Cross in cambat, General Blanton Winship in 

Act of 1 July 1902, eh 1368, $ 6 ,  22 Stat  891, 892 
I. Paraao Y.  United Stales. 207 U S 868, 812 (1YOl). 
'I "In determining the meaning of any Act af Congress. unlem the context indi. 
estes ofhewiae . wards importing the  msdeuiine gender include the feminine as 
w e l l " l U . S C  41(1YTS). 
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command of an infantry regiment in World War I ,  General Eugene 
M. Caffey while leading an Engineer Special Brigade on Utah Beach 
in Normandy on D-Day m World War 11. 

My point is that the military lawyer must combine the virtues of 
bath professions that he represents. He must have, first, the re. 
sourcefulness of the old-time solo practitioner, and here I quote 
from Mr. Justice Jackson: ". . , this vanishing country lawyer . . . 
never quit. He could think of motions for every purpose under the 
sun, and he made them all. He moved far new trials, he appealed; 
and if he lost out in the end. he ioined the client at the tavern in 
damning the judgewhich  is the last rite in closing an unsuccessful 
case, and I have officiated a t  many." 

In addition, the military lawyer must have, a t  an irreducible 
minimum, a high degree of moral courage. He must, of course, treat 
with respect all of his military superiors. What they direct after 
discussion must be the guideline of his conduct. But he is bound to 
be feariess in tendering advice and in stating hia opinion. He ia 
bound by the same rules of professional ethics as is his counterpart 
in mufti.17 But he should always bear in mind that any behavior or 
position on his part that is morally pusillanimous constitutes con- 
duct unbecoming a wearer of his country's uniform Once more to 
draw on Mi- Justice Holmes, "It is worse to be a coward than to 
lase an arm. I t  is better to be killed that to have a flabby soul. The 
true teaching of life is B tender hard-heartedness which has passed 
beyond sympathy and which expects every man to abide his lot as 
he is able to shape it." Is 

11. THE ESSENTIAL SUBSTANCE OF ADVOCACY 
What is advocacy? Believe me, it is not raising one's voice and 

shouting in court: it is not putting an a show at trial or on appeal; 
nor is it arguing one's e a ~ e  to the public before a television mi- 
crophone. (Time was when the conventions of the profession forbade 

R H Jsckeon. Trtbufi t u  C o u n t r y  L o i y r r e  A R e ~ i r u ,  30 A.B.A J 136, 135 

lhll ."d m . l i r h > l x d d  r o h . r m l , D d  
Proceedings ~n Memory afJudge Paul W Brosrnan. 15 Feb 1956. 6 C M X XI. 
18 Admiral D i r r y  118591. an OCCASIOIAL SPEECHES. ~"p'n note 1. st 109, l l D  
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that latter performance; time also was when a lawyer was not per- 
mitted ta advertise himself. But they order these matters differ- 
ently now,1g and I suppose that the larger firms will soon be placing 
discreetly worded cards in the yellow p a g e w r  perhaps even on 
billboards: "Fifty lawyers; no waiting.") 

No, advocacy is, very simply, the art of persuasion. I t  is the proc- 
ess of persuading another, or others, in law always those who con- 
stitute B tribunal or fact-finding body, to agree with the position 
that is being advanced. Sir Winston Churchill, speaking of the 
thirty most active and fruitful years of his life, referred to them as 
"years of action and advocacy." 

And, very plainly, advocacy needs to be learned. The present 
Chief Justice's recent denigration of the talents of the bar should 
not have come as a stunning surprise to any who have regularly 
listened to counsel in that most august of American tribunals, the 
Supreme Court of the United States. Thirty-odd years ago, my dear 
friend and mentor, MI' Justice Frankfurter, told me privately that 
four out of every five arguments that he wa8 required to hear were 
"not good." A decade or so later, when I inquired whether the pra- 
portion had changed, he replied in the negative, although he then 
suggested the word "inadequate." 

So, let me assure you, advocacy badly needs to be learned, and so 
it needs to be taught. I undertook the teaching of it nearly thirty 
years ago by writing a book that set out the governing principles. I t  
was well received, indeed it wan the ultimate accolade of being 
stolen from l ibrary shelves. I t  was la ter  revised, and then 
supplemented, and as it is still in print and this is obviously a lit- 
erate audience, I shall not and need not repeat any of its contents 
orally." 

But, in addition to  intimating, as gracefully as possible, that you 
could profitably dip into that particular volume, let me urge you 
strongly to go to court, and to listen to advocates arguing actual 
eases. You will learn much from the able l a w y e r s a n d  at  least an 
equal amount from those who can only be characterized as unable, 
or even 88 lamentable. I am not a t  all ashamed to say that much of 
nhat  I learned about advocacy and later successfully applied came 
h.om observing, and from reflecting on, the mistakes that I had seen 
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others making in court. I say this not because of what the Germans 
call Schadenfreude, pleasure a t  someone e l d s  discomfiture, but 
because, by noticing approaches and techniques that obviously 
failed to convince, I was greatly helped in eliminating from my own 
presentations everything that had been proved to be obviously 
self-defeating. 

So, time spent listening to arguments in court is alwars time wel l  
spent. Similarly. I would strongly recommend learning the tech- 
niques of advocacy by Studying the briefs in particular cases. and 
then comparing them with the opinions in those eases. This will en- 
able you to evaluate the arguments that were persuasive. and to 
determine why they were. and similarly to assist you in understand- 
ing why ather contentions proved unpersuasive. The older reporters 
understood this, and so alnays set out the text of Counsel's argu- 
ments. Today. but in very attenuated and hence only marginally 
helpful form, you e m  find abstracts of briefs in the Lawyers' Edi- 
tion of the United States Reports. 

By way of making certain of these generalizations more concrete, 
I shall review with you three types of eases, all of which present 
problems for the advocate. No one needs much help in winning the 
easy case, except perhapa to heed the admonition that it is poor 
advocacy to stamp too hard on losing counsel when he is obviously 
down; any such action is apt to kindle a feeling of sympathy for him, 
sympathy that might carry over into his ease. 

I shall discuss with you three situations that are far from easy. 
First ,  the uphill case, ahich is always a challenge. Second, the 
dream ease, where after losing on the first time up, you turn the 
court around on rehearing. Third, the dilemmatic case, where the 
courts mind is so firmiy closed that there is simply no opening or 
opportunity for persuasion. 
In all of these three categories, I shall be drawing on cases that 

arose in my own practice You may conclude from that circumstance 
that I am now in my anecdotage. You may reeogmze in my selection 
the eternal dichotomy between, on the one hand, the interesting 
cases, and. on the other, the other fellow's cases. But I think that I 
can provide a sounder justification for my selections. Once more to 
quote Justice Holmes, 

I say these things beasuse I thrnk one of the beat things an alder man 
can do far younger men 18 t o  tell them the eneournging thoughts his 
experience has taught him I t  IS better sfill If he can lift up their 
hearts-if after man) haft le i  uhich were not si1 victories. the old (01- 

6 
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dier mil fee18 that  fire ~n him which wi l l  impart ta them the leaven of 
hJs enthusiasm '' 

Indeed, even the invitation to participate in the proceedings of 
this conference evokes another Holmes remark ". . .it is a great 
nlea~ure to an old warrior who cannot emect  to bear arms much 
longer, that the brilliant young soldiers stiil give him a place in their 
councils of var." 

111. THE ADVOCATE'S CHALLENGE: 
THE UPHILL CASE 

7 
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martiai. But the latter unit, which had ail but reached the gates of 
Prague in Czechoslovakia, was similarly unable to deal with civii- 
ians in the German Rhineiand. So it in turn sent the ease to Fif- 
teenth Army, the American occupation force in Germany. 

Wade and the other soldier were then tried again by a eoun-  
martial of Fifteenth Army, which convicted Wade and acquitted the 
other. A Board of Review in the Assistant Judge Advocate Gen- 
eral's Office held that, on the foregoing facts, Wade had been twice 
placed in jeopardy, and accordingly set aside the conviction. The 
Assistant Judge Advocate General for the European Theater of Op- 
erations disagreed, so the issue, which plainly was not open and 
shut, was resolved, under the term8 of AW 50% then in foree,l' bx 
the Theater Commander, who sided with the Assistant Judge Adva- 
cate General. 

Once back in the United States. in the Disciplinary Barracks a t  
Fort  Leavenworth, Wade soupht habeas corpus. with success in the 
district court.28 

Thereafter a recommendation for appeal reached the Department 
of Justice. But examination of the retard there revealed its thin- 
nem; i t  refleeted only names of places, and did not show their re. 
iatianship or distance from each other Thus the record left the im. 
pression that, somehow, the Army had sought and obtained a sec- 
ond bite at the cherry. 

How does one improve a record when the case is on appeal? In 
Wade, with the help of historians and cartographers in The Penta- 
gon, there was constructed a map that showed the place of the ai- 
leged rape, the plate of the first trial, the fmnt line when the 76th 
Division transferred the charges to Third Army, and the front line 
when Third Army sent the case to Fifteenth Army. On thie was 
superimposed, to scale, the boundaries of the State of Kansas. And 
that map was submitted to the district court in support of a motion 
for new trial. 

Well, the motion uas denied, but by then the map had become 
part of the record an appeal. And for that appeal, it was blown up, 
and placed on an earel in the appellate courtroom. 

Let me pause for B moment to explain why it u-as deemed insuffi- 
cient to let the judges simply look s t  the ma i l  map in the printed 
record. Any time that eounsei hands a document to the judges to be 

*I As amended by the Air of 1 Aug 1942, ch 542. 56 Stat 732, codtfbd al 10 
U.S C. 0 1522(1946) 
.* Wade Y .  Hunter.  72 F Supp 766 (D Knn 1947) 

8 
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examined while he is arguing, he is creating competition that will 
almost completely deflect the attention of his audience. A map, in 
particular, will prove an averwhelmiug distraction, as much so as if 
a tape of someone else's conversation were being played back while 
counsel is on his feet talking. 

With the map in the courtroom, within sight of all the judges, 
counsel for the government was able to outline the facts by using B 

pointer. Soon there were questions directed a t  places on the map. 
And when counsel for Wade appeared, he too referred continuously 
to what was on the easel. 

As I have said, the case was far from being open and shut. The 
Tenth Circuit reversed, suataining the military proceedings 2 to 1,%0 

after nhich the Supreme Court also sustained them, this time by 6 
to 3,30 again after argument that had employed the map. 

Consequently, I submit, Wade v .  Hunter stands as an example of 
a ease that could easily have been lost, what with disagreements in 
both the military and civilian judicial systems, but which was res- 
cued through effective presentation of the realities, which were 
then made to prevail over sterile formulas and abstract concepts 
arising out of a single and essentially equivocal word, "jeopardy." In 
the end, the same "manifest necessity" that permits a new trial 
after the first jury has disagreed,31 or after a juror duiy sworn is 
found to be d i s q ~ a l i f i e d , ~ ~  was held fully applicable to a situation 
where the first court-martial was unable to complete the trial be- 
cause of its unit's continuing advance into enemy territory. 

It Seems appropriate to add that the Wade case also constitutes a 
most convincing exhibit in support of the proposition that there are 
indeed vast differences between civilian and military justice. In the 
civilian community, courts meet in established courthouses a t  fixed 
locations, and adhere to terms and hearing lists that are prescribed 
in advance. Contrariwise, the American military community during 
the last few months of World War I1 in Europe was constantly on 
the move 8% it advanced ever more deeply into the heart of the 
enemy's homeland. Therefore the Wade esse not only illustrates 
techniques of advocacy, i t  counsels strongly against the doctrinaire 
application of rules appropriate far B stable civilian community to a 

9 
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fluid, rapidly moving armed force engaged in actual and bitter 
combat. 

IV. THE ADVOCATE'S DREAM: TURNING A COURT 

To be able to persuade a court to reverse itself on rehearing is 
indeed a dream, for it does not happen very often. 

It did happen in the famous income tax case of the 1890's. but 
there no opinion on the point had been published after the firat ar- 
gument,  the court being equally divided.33 I t  happened i n  a 
Jehovah's Witnesses ease in the 1940'8, following a change in the 
membership of the court 3* But the only time in the Supreme 
Court's now 188-year long history that it reversed itself on rehear- 
ing following a published opinion and without a controlling change in 
its membership a a s  in Reid c C o ~ e r t . ~ ~  B decision xith nhieh. I take 
it, you are all reasonably familiar. 

I should suppose that noli., more than twenty yearc after the 
event, neither that case nor its sequels3e will raise either hackles or 
blood pressures in military circles Believe me, those were once 
burning issues that then strained even the closest and longest of 
friendships. But in today's calmer atmosphere and on the present 
occasion it may be found useful to review some of the problems in 
advocacy that the rehearing presented. 

The details of the two eases appear in detail in the opinions be- 
lowrsT and require no recital here, much less still anather reargu- 
ment of either law or faet. Suffice it to say that, after Mrs. Covert 
had been granted yelease by the U.S. Diatrict Court in the District 
of Columbia, and Mrs Smith had been denied release by a U.S. 
District Court in West Virginia. both cases c a m  to the Supreme 

AROUKD ON REHEARING 

I" Pollock Y .  Farmers' Loan & Trual Co , 1% U S 601 (1895). Pollock I Farmers' 
Laan & l r V S l  c o  , 151 U s 429 1,8961 
"Jones v Opelikn. 316 U S  684 (1942). vacated OIL rrheanng. 319 D S 183 
(1948). In the inlervsl, Mr J u ~ f l c e  Bgrnei had resigned and UPS replaced b) Mr 
Juafiee Rutlodge. 

864 U S l ( 1 9 6 7 ) .  u t l h d i o w n g  Reid v Covert. 881 U S 481 (1966) and Kinsells 
v Krueger. 351 0 S 470 (1966) 

McElray V.  Guagliardo, 361 U S 261 (19601: Griiham v Hagan. 361 C S 278 
(1960), Kinseiln v Smgleran. 361 U S 284 (1960) 

United States I Covert, 8 C M A 48. 19 C.M R .  114 (1958), United States i 
Smlth. 6 C . M  A 514. I 7  C . P  R 314 (1954); United S l s t e ~  v Covert ,  16 C M.R 
468 ( A . F . 6  R .  1984): United Slates r Smith. I3 C M R 307 ( A . B . R  1963), 
United States Y Smith, 10 C M R 360 (A B R 1953). 
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Court on an accelerated briefing schedule, after which they were 
argued late in the term-and very late in the day.3B 

Let me interrupt here to suggest that it is rarely the part of wis- 
dam to ask to advance B case or to join in an adversary's request to 
do so. Like the "hydraulic pressure" of the so-called "great cases" of 
which Mr. Justice Holmes spoke,as the pressure of time has an 
equally deleterious effect. For it leads to decision by deadline, 
which is not goad for litigants, any more than it is for courts. 

In the first decisions, five justiees voted to sustain the military 
jurisdiction to try the two women, while at the same time declining 
to consider the scope of the constitutional provision that empowers 
Congress "To make Rules for the Government and Regulation of the 
land and naval Three justices announced a dissent that 
they had not had time to write.'l Mr. Justice Frankfurter, reserv- 
ing judgment, also because of insufficient time to  examine the is- 
sues, commented an the rationale of the majority decision by say- 
ing, "The plain inference from this is that the Court is not prepared 
to support the constitutional basis upon which the Smith and Coven 
courts-martial were instituted and the convictions were secured."" 
Or, less elegantly put, there were insufficient votes to hold that the 
constitutional words, "land and naval Forces," were broad enough 
to include dependent wives. 

When that opinion dubitante wa8 orally announced, a knawledge- 
able lawyer sitting next to me whispered, "That's a command to file 
a petition for rehearing." And such a petition, which has been pub- 
lished and thus is avaiiable far study, was duly and timely 

Obviousiy, it was demonstrably untenable to sustain court-martial 
jurisdiction without Consideration of the constitutional provision 
eanferring such jurisdiction. But-Supreme Court Rule 58(1) stated 
that "A petition for rehearing . . . will not be granted, except at the 
instance of a justice who concurred in the judgment or decision and 
with the concurrence of a majority of the court." Therefore, one 
justice of the five who constituted the original majority had to be 
persuaded to change his mind. 

Well, Mr. Justice Harlan did change his mind, for rea~ons that he 
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later set forth with unique candor.44 To what extent he was influ- 
enced by the petition for rehearing, to what extent he was more 
greatly moved by the importunities of one or more of his brethren, 
probably no one now living can say. But this much is certain, that 
unlem this one judge had been unusually open-minded, all the un- 
tenability of the original holding, and all the analysis and argument 
advanced in the petition for rehearing, nould have been utterly and 
equally unavailing. 

V. THE ADVOCATE'S DILEMMA: COURTS WITH 
COMPLETELY CLOSED MIKDS 

When, however, judges' minds are completely closed, every effort 
at persuasion necessarily faila. Laa ,  history. the force of reasoned 
argument, whether Singly or in combination. are then quite unable 
to move the immovable. 

This was the lesson I learned in Roman D .  S i n ~ o e k , ~ ~  the Dela- 
ware reapportionment case, one of a series that first announced that 
the Baker c. doctrine of equal apportionment extended to 
bath chambers of state legislatures. 

In the "One Man, One Vote" argument that had earlier prevailed, 
it was contended that the federal analogy of equal state representa- 
tion in the United States Senate was inapplicable to State legisla- 
turea, because, while the Thirteen States had indubitably created 
the Union, i t  was the 8everal states that had made their own 
counties. 
No*,, as a matter of history-genuine, documented history, not 

the slanted and selective presentation that is properly denigrated as 
"law office history"--as a matter of demonstrable historical fact, in 
Delamre that process had been reversed. There i t  was the "Three 
Lower Counties on Delaware," thus always referred to in the early 
Journals af the Continental Congress and in other contemporaneous 
writings, that ,  in 1776, had formed "The Delaware State."" 

Moreover, further research demonstrated a massive infirmity in 
the proposition that the fourteenth amendment prohibited legisla- 
tive malapportionment. It was shown that. when Florida was read- 

- Reid v Covert, 364 U S 1. 66 11567). 
Y 377 U S 686 (19641 
* 368 C S IS6 (1962). 
4, As this cannot be coneileig documented, a reference fa Appellant%' Bnef .  8t  
3s-S,  Roman v Sincoek. 377 U S 696 118641. where the aufhontler are ealiected. 
mYbf  aumce. 
a Sea United Stares V .  Fionda, 363 E S 121 (19601 
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mitted to Congressional representation in 1868,'8 a Congressman 
voiced objection to the new Florida constitution. Under that in- 
strument, he said on the floor of the House, Dade County with its 
last recorded population of only 30-that is where Miami now 
t o w e r s h a d  representation in the lower house equal to that af Jef- 
ferson County, the site of Tallahassee, which had over 3000 people. 
No such State constitution, he urged, should be approved. He was 
answered by that stalwart architect of Reeonatruction, one of the 
leaders of the Radical Republicans, Ben Butler of Massachusetts. 

Florida's constitution, said Butler, had been carefully considered 
by the Senate Committee on the Judiciary and by the House Cam- 
mittee on Reconstruction. I t  had been found republican and proper 
and to conform in every respect to the fourteenth amendment. The 
gentleman's objection should be voted down-and voted down it  
was.49 

Now, very obviously, that legislative history quite cut out the 
very heart of the constitutional organism af Baker v .  Caw. But, 
since the Court that heard Roman ZI. Szncoek believed in Baker u .  
C a n ,  and since it was determined to apply its apportionment doc- 
trine to both parts of all state legislatures, i t  simply ignored the 
1868 legislative history, which of mume was closer to the meaning 
of the fourteenth amendment than were the judges who sat in the 
1960's. No answer ta that incident was ventured, because, very ob- 
viously, there was none that could be made. Sa counsel for the 
Deiaume officials obtained, in return far his efforts, only two 
crumbs af rather wry professional amusement. The first was the 
look of extreme pain on the countenance af the late Chief Justice 
when the Ben Butler colloquy was unveiled in open court. The 8ec- 
ond was an identical look of pain when Mr. Justice Harlan referred 
to the same incident during the oral announcement of his dissent.5o 

In short, and I think this may be set down as a timeless generali- 
zation af universal applicability, it in  simply not possible ever to 
persuade people who resolutely refuse to be persuaded. 

VI. APPLICATION OF ALL OF THE FOREGOING TO 
CURRENT MILITARY LAW 

From what I have been able to gather from the USCMA reports 
and from the literature, I fear that there are indications that the 

4s Cang. Globe, 40th Canp.. 2d Seas. 3090.92 (1868). 
$0 Harlan. J. dissenting ~n Reynolds Y S m s ,  377 U S  533, 589, 604.08 (1964), B 
disaent applienhle also ta Roman Y Slneaek 
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Court of Military Appeals non beems to be suffering from a collec- 
tively closed mind as it pursues its self-appointed task of undertak- 
ing t o  "civilianize" or to "judicialize" the military justice system.J1 

Recently, in the mume of a workshop on appellate advocacy far 
prosecutors, I was asked by a young Army J A  captain how to treat 
a question that he had been asked. or had heard asked, by the Court 
of Military Appeals. In substance, a judge had said, "You have cited 
eases from our court and from the L S  Supreme Court. Do you 
have anything else?" 

My suggested reply was, "So, we do not. We have assumed that 
this court w u l d  respect Its own precedents, and that it would of 
course follow the rulings of the highest cour t  in the land." 

But, on further reflection, I am not at all sure that this suggested 
aftwthe-fact answer was really helpful, essentially because a young 
lawyer is never as free as 60 older one to deal with extreme judicial 
positions. In  the military, it is RHIP-nnk is the touchstone; but in 
a courtroom it is AHIP-age. An older lawyer is allowed much more 
freedom, particularly when he ir wel l  k n a n n  to the court in  
quertian. 

But, recurring to substance, what can lawyers usefully say w-hen 
facing the transformation and restructuring of the military justice 
system that Seems to be in train? 

Let me go back once more to Justice Holmes' rimeless comment 
that "we need education in the And let me touch just 
briefly on some of the more obvious fundamentala. 

The first American military codes go back to  the Continental 
Congress, where John Adams drafted both the Articles of War as 
well as the Articles for the Government of the Savy. He followed 
the British Articles of War almost verbatim, because, as he m a t e ,  
those provisions had carried the British Empire "to the head of 
mankind,"58 And Adams. let I t  be remembered, was not a military 
man at all. He was a lawyer, one of the ablest in the Colonies.s4 

Following the successful outcome of the Revolution, the Federal 
Convention met in 1787 to draft the Constitution. Of that body's 55 

Address bp Hon A B Fletcher. Jr , W h w r  the Cauif o f l l d i t a r y  Appeoia i s  
Going m lhr COMA E u o l u l i o n  Federal Bar Association annual mnvenfmn (30 
Sepr. 18TTj. J.  S Caake, The L'niied Stale8 Court ofMilitary Appeola 1975.1977 
Jzdiiroliiing the Miliiaip Jusiirr System. 76 MIL L REV 43 (1877) 
63 supra note 1 
Is 3 DIARY APD AOTOBIDCRAPHY OF JoHF ADAM8 (L. H Butterfield ed , 1961) 
408-410. 
d 4  1, 2, AND 3 LBOkL PAPERS OF JOHN *DAMS (L  K Wroth & H B Zobel eds., 
1965). p l 8 s i m  
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members, well over half had been in uniform during the arduous and 
at  times apparently hopeless war for Independence. Including 
Washington, 18 had served in the Continental Army, while 13 more 
had had militia duty during the long stNggle.SJ 

Did the framers, in the face of their own searing experiences, 
undertake to eivilianize military justice? They did not. They put 
military justice into Article I ,  Section 8,  clause 14. and they placed 
civilian justice into Article 111. 

Let us turn to Congreas, which has legislated on military law 
under the Constitution since the beginning,56 Its latest expression 
is the Uniform Code of Military Justice, last amended in lWF- 
and that legislation appears in title 10 of the United States Code, 
Armed Forces, while civilian justice is dealt with in title 28. 

Next, what says the Supreme Court? I t  was Jeremy Bentham, 
and here I am quoting from memory, who sneered that jurispm- 
denee was the science of being methodically ignorant of what 
everyone knew. Well, the Supreme Court has not been fairly sub- 
ject to that stricture in matters military. Some time back it said, in 
wards frequently repeated: 

An ~ r m y  ia not a deliberatire hod,. It  IS tho executive arm. Its law IS 

that of obedience. No question e m  b e  left open as t o  the right tu 
command ~n the officer. 01 the d u l y  of obedience in the eaidier Vigor 
and efifleienry OII the pari of the officer and confidence among the 801- 

diem are impaired rf an? question he left open as fa  their attitude t o  
each ather." 

Nor should we overlook what the Court said in the second flag 
salute case: "The Nation may mise armies and compel citizens to 
give military service. , . . I t  follows, of course, that those subject to 
military discipline are under many duties and may not claim many 
freedoms that we hold inviolable as to those in civilian life."58 

And, let me add, the Supreme Court in recent years has regularly 
reversed Courts of Appeals that lost sight of those 80 obvious pro- 
positions: Parker 2j. Levy,'O Grew I. Spoek,sl Mzddendorf  v .  

6 D. S. FREEMAN. GEORDS WASXINOTOX (1964) 81. 
M See the u t h o n f m  collected m my Courta-.Mail~of and the Canstrtviion The 
Ongtnal P i o e t t c r ,  72 HAW L .  REV. 1, 18.22 (1968), vapmiinted tn MIL. L .  REV. 
B ~ C E N T  lssm 189, 181.188 (1915) 

MILITARY JUBT~CB ACT OB 1968, PCB. L. 90-682, 82 Stat. 1386 
In IB Grimley, 187 U S. 141, 188 (1860). 
BoardafEducstion V .  Barnotte. 319U.S. 624, M2noIa 19(1948). 
417 U.S. 138 11874). 
424 U.9 626 (1978) 
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Henry,82 Sehlesmgei. c. C ~ u n c i l m a n . ~ ~  all of these w r e  govern. 
ment appeals in which the judgments of the Courts of Appeals were 

Moreover, any decision that breaks or subverts the chain of cam- 
mand dilutes if indeed i t  does not nullify the constitutional provision 
that makes the President the Commander in Chief.B4 In thia connee- 
tian it is well nnt to ignore the S w i m  case, a decision notable not 
only for its dramatic circumstances but even more so for its basic 

The dramatic feature is that General Swaim remains the only 
Judge Advocate General-up to  now-ever convicted by court- 
martial. And the doctrinal feature af the decision most significant in 
the present connection is that the Court sustained the power of the 
President to convene a general court-martial even though Congress 
had not specifically conferred such power an him. Why? Because, 
said the Court, the President is made Commander in Chief by the 
Constitution. I commend careful atudy of the Stcalm case to any 
who are still inclined to believe that, even when expressly empow- 
ered by Congress to do  so.BB the Commander in Chief lacks author- 
ity to prescribe even a portion of the Manual fw Cowts-.Marfial l7 

Contentions along the foregoing lines doubtless mark the outiide 
iimita of any advocate's presentation. It ia to be hoped that consid- 
eration of the fundamentals that have been outlined may serve to 
deflect the Court of Military Appeals from its present course of 
them disregard. I t  is also to be hoped, both for the state of the 
armed farces and for the safety of the nation, that the country's 
highest military tribunal will begin to map apath away from Some of 
ita mnre recent novel departures. 

But although advocates before that court are under fairly obvious 
restraints, I am here under na such restrictiors. I speak here as one 
equally retired from law practice and from military status, viewing 
current problems simply as a concerned citizen, but against a baek- 
ground of over 40 years' experience in and expasure to military lax. 
Justice Holmes once said, "I hate to hear old soldiers telling what 

(* 426 U S 25 (1976) 
I* 420 U.S. 738 (1976) 
'1 u s canst.  art. 11. 3 2. 

Swaim Y United States, IS5 U S 663 (1897) 
UNIFORM CODE OF MILITARY JUSTICE ~ r t  36. 10 U S C 3 886 (1976) [here- 

malfer cited BS L' C M J ] 
"United States v Ware, 24 C.M A 102, 104 note 10, 106. 51 C M.R 275, 271 
note 10, 279. 1 M J 282, 286 note 10. 281 (19761. Compare the concurring and 
dmsenring opmmna m United States I Ilereornb. 5 M J. 4 ( C . M  A .  1878). 
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heroes they were."68 But I can a t  least say, without the slightest 
immodesty, that  my experience with military justice has been 
multi-faceted. I have served as staff judge advocate; I have oc- 
cupied every seat in the military courtraom--except one; I have 
taught military law at a university law school; and in the eivil courts 
I have both defended and ehallenged the judgments of military tri- 
bunals. 

And having had that background and experience, I want to em- 
phasize the real, not just the verbal differences, between an armed 
force and a civilian society. Let me quote from General William 
Tecumseh Sherman, who was a lawyer long before he became a 
general?U 

I agree that n ~ 1 1 1  be P grave error if by negligence we permit the 
military Isw to become emascuinted by allowing 1awyew fa inject into 
11 the prmeiples derived from their  practice in the civil C O Y T ~ ~ .  uhich 
belong to a totsliydifferent system ofjurisprudenee. 

The object of the e w i i  law IS IO aeeure to every human being ID a 
e m m u n i t s  ail of the liberty, security, and happineis possible, con- 
Siatenr with the safety of ail. The object of the military iaw is to gov- 
em armies compoied of strang men, SY as t o  be capable of exerting 
the  largest measure of force at the  wi1 of the nation. 

These objects sire as r i d e  apart BQ the  polel, and ench requires 118 
own separate xystem of  law^, stmute and eammon. An army i s  B mi- 
iecfmn of armed men obliged Lo obey m e  man. Every enactment, 
every change of ruies which lmpnirs that plineiple weakens the  army, 
impairs Its vsiue, and defeats the very object of I f9 exiatenee. All  the 
traditions of wil lawyers are antagonistic t o  this vital p~inciple .  and 
military men musf meet them on the  threshold of discusaion. else I?- 

mies 1 1 1 1  become demoralized by maltinn an our code their deduction8 

I should add that the basic definition, "An army is a colleetion of 
armed men obliged to obey one man," was neither original with 
Sherman nor with any other military figure. I t  goes back to John 
Locke, from whom it  was quoted by Dr. Samuel Johnson in his Dic- 

Consequently, as the Supreme Court  said in Orloff u .  Wil- 
tionary. " 

The Fmternity ofarms (1897). ~n OCCASIONAL SPEECHES, dupra note l Pt LOO, ... 
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lougkby ,  7 2  "The military constitutes a specialized community gov- 
erned by a separate discipline from that of the civilian." 

And why? Because, while the civil community seeks to achieve 
the greatest goad for the greatest number, the object of an armed 
farce i s  to send men obediently against the public enemy, to their 
death if need be. 

That is not a palatable fact these days. and so, being unpalatable, 
the Age of Aquarius deems it  something to be ignored. But it cannot 
be ignored, and so I turn once more to Mr. Justice Holmes. Here is 
what he said in 1695: 

I have heard the quesiian asked ahether  our war *as worth fight- 
ing, after all There are man). poor and rich, a h a  think that love of 
country LI an old wife's tale .  t o  be replaced bg intereat ~n a labor 
union.  or,  I" the name o f  eaamopoliraniam, b) a r e i l l e m  self-reeking 
search for a place uhere the m o l t  enjoyment may be had st the l e a i t  
eobf F o r m ?  m n  part. 1 believe that the m u g g l e  for life 16 the 
order of ihe a d d  uhieh It 1% w i n  to  repine I can imagine the 
burden changed in the w p  II i d  t o  be borne but I cannot  imagine that 
it  will ever be lifted from men's backs You,  at  leaat. and perhaps 
a i  long 83 man duel ls  upon the globe his doitin.! IS battle. and he ha8 
t o  take the chances of WBI 18 

That being ao--and who is there now alive who can gainaay 
it?-we must address ourselves to the endless debate an the re- 
lationship between justice and discipline in a military community. 

That matter was well put in a book on The Art  of War published 
precisely three centuries ago, in a passage that graced the frontis- 
piece of an earlier edition of the .Manual for Courls-.MartiaI. 

Justice ought t o  heir rule everyuhere.  and espeelnlly I" armies: II 
i s  the only means t o  settle order there ,  and there ~f ought to be exe. 
w e d  with as much exactness a i  ~n the best governed c m e i  of the 
kingdom, if it be intended that t h e  eoldierr should be kept in their 
duty and obedience." 

In actual fact, justice and discipline in the military are indivisible. 
because, BS everyone with troop experierce has known since the 
beginning, a unit subjected to  injustice 1s bound ta be undisciplined. 
Hard, even harsh treatment in difficult situations is understandable 
when fairly administered, and is therefore acceptable. But unjust 
treatment IS certain to destroy morale and hence military effeetive- 

7s 846 u s 83, 87 (1968) 
I* The Soldirr 's  FoLlh (18951, ~n O C c A b l o h ~ L  SPEECHES. m p 7 n  note 1, sf 73, 14 
75 
jd By Lavia de Gaya 116781: frantiapleee. MAXUAL FOR COURTS P A R T I A L .  U S. 
A m i .  1921 
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ness. In short, just as liberty and union are, as Daniel Webster 
reminded U B ,  one and inseparable in civil relationships, 60 justice 
and discipline are one and inseparable in the military community. 

In this connection, I must draw attention to a recent pronounee- 
ment to the effect that military discipline and military justice are 
not only divisible, but that the line between the two is to be drawn 
between the summary and the special court-martial. The American 
bar was recently told that nonjudicial Article 15 action and sum- 
mary courts-martial involve military discipline, while proceedings 
before special and general courts-martial pertain to military jus- 
tiee.15 

Just a glance at  the Uniform Code will serve to dispel this newly 
rouehsafed revelation. 

Article 16 of the Code permits most minor miscreants to escape 
nonjudicial punishment by demanding trial by court-martial. Arti- 
cle 20 further entitles an accused to refuse trial by summary 
court-martial. Consequently. if the military boundary between jus- 
tice and discipline is actually located above the summary and below 
the special court, then every minimal offender other than the  
maritime mischief-marker-the "member attached to or embarked 
in a ve~sel"'~-can, by hi8 own unilateral and unreviewable act, re- 
move himself entirely from the lowly levels af military discipline 
and enter upon the rarified uplands af military justice. 

Sa my comment on this novel theory as to the point of separation 
between military discipline and military justice, a view first un- 
veiled only a few months ago, is that it flies into the face of the Code 
and is. in consequence, completely mistaken. I doubt if I could deal 
with that hypothesis any more gently except at  the sacrifice of aecu- 
racy. 

Moreover. I venture to submit, the circumstance that presently 
the United States has only volunteer armed forces surely doe8 not 
juetify a fundamental restructuring af the Congressionally estab- 
lished System of military justice. For, traditionally BE well as his- 
torically, the United States has almost always had volnnteer forces. 
Although conscription was indeed considered ~n October 1814," 
there was no draft law on the booka until 1863, in the Civil War;7B 
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nor from Appomattox until 1917;78 nor from the 1918 Armistice until 
late in 1940, after the fall of France.Bo Remember, if you please, 
that an extension of the 1940 draft beyond a single year only passed 
the House of Representatives in August 1941 by a single wte.81 It 
was only from 1948 to 1973 that we regularly had peacetime con- 
scription, and for much of that period it was concerned with actual 
hostilities in Korea and in Viet Nam." Consequently, most Ameri- 
can military law, in actual, demonstrable fact, was fashioned and 
developed for purely volunteer forces. 

Again, let it not be said that, because there is now no draft law in 
effect, enlistment in the armed force8 has become like entering an 
any civilian job; i t  hasn't. To take only B very few examples. the 
civilian worker can quit a t  will, while for a soldier to do so is always 
a military offense. AWOL a t  best, desertion at worSt.83 The civilian 
can tell off the boss at any time; in an armed force such liberty is an 
obvious vialation of the Code.B4 And to go on strike, which many 
hail as the highest manifestation possible in a free society, is, in an 
armed force, inescapably mutiny.8' 

Also, and here I venture on delicate ground, what about the death 
penalty in the two situations? I will not undertake to review the 
gyrations of the Supreme Court in this area. although it would be 
well to point out that, since the fifth amendment in three separate 
clausea contemplates capital punishment.86 the eighth amendment, 
adapted simultaneously as a part of the identical document, cannot 
fairly be read as condemning death sentences. 
But what about death sentences in a military society? The faithful 

and obedient soldier daily risks death in every combat situation, 
and, counting only the wars of this century, more than 426,000 loyal 

Act of 18 Ma) 1517. ch 15, 40 Stat 76 
Io Selective Training and Service Act of 1940. eh. 720. 54 Sfst 685.  
111 H . J . R .  222, concerning extension ofrhe Selectire Campulsar! Military Training 
and Service Act of 1940, WBB passed on 12 Auguil 1841 by a vale of 208 to 202. 
with 27 members not voting 87 Cox0 REC 7074 (19411 
I" The l h s i  selective i e r v l ~ ~  meanure up8 the Art of 28 Sept 1871. Pub L 82-128. 
85 Stat 348 Seetion 10l(al(S5l of that act  extended induction authority from 1 
July 1971 Io 1 July i873 EO U S C App B 467(cl (Supp V 18751 The baair 
legiilatian U B I  ailoued to  expire on the extended date 
Is U C M J arr 86 (absence without leave). L' C M J art .  87 (miaaing mave- 
menti, u c M J s~ a6 (desertlan) 

V.C.M J. art 89 (disrespect). U C M.J 811 65 (insubordinate conduct)  
L'.C.M J BFI 94 
"KO person ahall be held t o  a n ~ w e r  for a capital. UI afheruise infamous enme 

. .": "nor shall m y  peraon be subject for the same offence t o  be il l ice put m 
leopard? of life or IhmY: and "nor be deprived a i  life. hbertg, or pmperiy 
without due p m e a s  af Is* " D.S COAST amend V 
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and decent Americans have died in or a8 the result of hattle.87 Can 
we remain true to their memories, can w e  look future soldiers in the 
eye, if hencefornard the cowards and the skulkers and those who 
mishehave before the enemy will be permitted to escape danger by 
receiving only sentences to imprisonment, 8enteneeS that are cer- 
tain to he mitigated after the passage of a few years? The fact that 
in the 113 years since the Civil War ended there has been only a 
single execution for a purely military offense in the American armed 
forces, and that this single wholly justified penalty has evoked a 
continuing emotional wail over more than a quarter of a century, 
strongly mggeats that we badly need to rethink our civic values.Ba 

Finally, and of courir this in something that counsel are not free 
to  say, civilian justice as now administered is hardly a persuasive 
advertisement for nonmilitary tribunals. 

Back in 1905, William Howard Taft declared that "I grieve for my 
country to say that the administration of the criminal law in all the 
states in the Union (there may be one or two exceptions) ia a dis- 
grace to  our  civilization."88 What do you suppose he would say 
today, when the streets of few American cities are safe at night, 
when in some there is no safety even in daylight hours, and when 
hail practices are so loose tha t ,  once a criminal has heen ap- 
prehended, he is immediately turned loose to commit further depre- 
dations? 

The raunchy centers of adult bookstores and theaters that now 
infest virtually all sizeable communities today are a direct conse- 
quence of the series of deeisions that suddenly discovered haw, con- 
trary to previous p r o n ~ u n c e m e n t s , ~ ~  the first amendment protected 

And in my home state, state judicial proceedings to 
close down massage parlors, which of course are simply old-time 
bawdy houses differently named, were halted for six weeks by a 
federal judge while he pondered the merits of those establishments' 
claims of constitutional right.S2 The same jurist recently enjoined a 
municipal ordinance that sought to bar nude theatrical perfom- 

WORLD ALMANAC 11978) 329. The exact figure 18 425,845 
" A t  thm juncture I venture t o  t i t e  my own study, Lament for  0 S k x l k r i  The 
Coae O f P n L o l r  Sfovek, 4 COXBAT FORCES J (duly 1954) 33. 
In W. H ?APT. The Admtmsfrotm oICnwinai Lou, 15 YALE L J. 1. 11 (I9051. 
Io Chsplinaky v Ne- Hampahire, 315 U.S 563. 571-72 (1942) 

a' Phoenix, Arimna, newspapers for 31 Parch and 13 May 1978 IMnneops County 
E B , Memoirs Y Masaachusetfs. a83 U S 413 (1966). 

campslg" against mssaage parlors) 
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ances.ss I wonder what James Hadison, who framed the Bill of 
Rights, would have thought of those results. 

Nor should we forget why it is that the federal courts are over- 
crowded. Without any doubt, it is because they are too busily en- 
gaged in tasks for which they are obviously unfitted. aueh as 
operating schools and prisons, apportioning legislatures, and lis- 
tening to the complaints of every eccentric who claims comtitutional 
sanctions for everything he wants, or who assert8 constitutional 
prohibitions against everything he disi ikmg4 Indeed, today the Su- 
preme Court is all too plamly passing on the utilit? and desirability 
of legislation, behaving precisely like that Council of Reviaion that 
the Framers advisedly r e ~ e e t e d . ~ ~  

So I sav. let us not hold UD todav'e American civilian i u t m  8s the . "  
embodiment of everything that is excellent. Believe me, it is cur- 
rently a badly flared institution. 

I have pointed out earlier that the Court of Military Appeals' 
campaign to civilianize military justice lacks affimati\,e constitu- 
tional and Statutory sanction. More than that, its holdinp that there 
we limits on the President's power to prescribe the .Manual f o ~  
Courts-.Varizal plainly ignores the constitutional provision that 
makes him the Commander in C h i d g s  Its  determination that it ia 
the body having ultimate supervision of all a8pects of the adminis- 
tration of military JUBtlCe. so that it can mandamus a Judge Advo- 
cate Ger~era.1,~~ disregards the explicit Code provision that lodges 
the "supervision of the administration of military justice" in the 
Several Judge Advocates Generdes 

Nor can I forbear mention of the Hendersnrr case, u-hers an mdi- 
vidual convicted of a premeditated conspiracy t o  murder went 
scot-free because the prosecution had been somewhat dilatory in 
bringing him to trial.ss The statutory admoncion far prompt trial in 
Article 10 of the Code sets no Axed time hrnits. I t  derived from old 
AWs 69 and 7O,lo0 which in turn had their origin m the Civil M'ar 
provision that effected the release of Brig. Gen. Charles P Stone, 

ss Phoenix. A r i l a n a ,  neuspapers for l p r i l  1978 (Yurns. Arizona.  ordinance 
~ g s i n s i  nudity1 
s a E  y . P. B Kurland, Gaarr7in%ert 5y Judiciary.  20 MODERU ACE 368 (1876) 
M FARRAXD. THE FRAMING OF THE COYSTITUTIOS (15131 70. 156-67.202 
U S CONaT art 11, i 2 Can,uare United Stsfel 1, Larneard. 3 M J 76 

1C M A  19771 
v 7  United States Y McPhail. 24 C M A 304, 52 C M R 15, 1 M J 457 119761 
sa U . I . C . M  art Ma1 

United Stsfea Y Henderson. 24 C M A 259 51 C I R 711, 1 h1.J 121 (1976) 
~ Y O H  R R~~ N~ 491, ai1t tong, i s t  seas 13 1194~1: s R ~ ~ .  xo 466 gist 
Cong , IitSess 1011945) 
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who had been held for several months and then was never tried.'01 
In the Henderson case, there was no indication whatever that the 
accused had been prejudiced in the slightest by the delay in bring- 
ing him to trial. The disinterested observer, therefore, is bound to 
apply to that decision, which turned loose a convicted murderer, the 
famous remark of Charles Dickens' Mr. Bumble: "If the law sup- 
poses that, then the law is a ass-a idiot."10z 

All too plainly, therefore, the Court of Military Appeals has be- 
come an activist court. This is regrettable, because in our constitu- 
tional system judges are meant to be umpirea, not contestants, An 
activist court, operating not only nithaut warrant from statutes or 
from the Constitution, but actually in violation of both, is thus an 
essentially lawless body. If it has not respect for its own prece- 
dents, haw can it expect respect from others for its more recent 
pronouncements? The worthies of old, from the Thirteenth Century 
to the Twentieth, have always inveighed against activist judges. 

Hearken to Braetan, writing before 1257; he composed that 
monumental treatise On the Laws and Customs of England be- 
cause, he said, "these laws and customs are  often misapplied by the 
unwise and unlearned who ascend the judgment Seat before they 
have learned the law . . ., and frequently subverted by the greater 
judges who decide cases according to their own will rather than by 
the authority of the laws."103 And Justice Holmes, some six 
hundred and fifty years later, made the same point: "It is a misfor- 
tune if a judge reads his conscious or unconscious sympathy with 
one side or the other prematurely into the lam,, and forgets that 
what Seem to him to be first principles are believed by half his fel- 
low men to be wrong."104 

Nor must we forget the Same Justice's later comment, uttered In 
dissent: "I recognize without hesitation that judges da and must 
legislate, but they can do 80 only interstitially; they are confined 
from molar to molecular motions. A common-law judge could not say 
I think the doctrine of consideration a bit of historical nomense and 
shall not enforce i t  in my c o u n , ' ' l o ~  Alas, that standard of restraint 
was later widely ignored. 

I W WIWTHROP, MILITAEY LAW A% PRECEDENTS (2d ed. 1896) '165.67; id , 
1920reprlnt at 119. 
lo* OLWER TWIST, ch 51. 
loa 2 BRACTON. DE LECTBVB ET C O R S K E T U D ~ ~ - I B U ~  ANDLIAE 1S.E. Thorne ed 
1963) 19 note 1 
Io( Lau and the Couif 11913). m O c c A s l O l A L  SPEECHES, ""pm note 1. a t  168. 
171-172. 
to) Southern Pacific Co Y Jenaen. 244 U S 201, 213, 221 11917). 
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During the time that Chief Justice Warren presided over the Su- 
preme Court, that tribunal squarely overruied over 30 cases.lob 
Such a wholesale disregard of what theretofore was settled is, very 
plainly, not justice according to law.1o' I t  is, rather, a return to  
justice without law, to the jurisprudence of the Eastern Kadi  a t  the 
gate, who decides cases by whim rather than by rule. Dean Roscoe 
Pound once wrote, "Law must be stabie and yet it cannot stand 
atill."108 Well, law in the United States over the last twenty years 
or so has been far from stable. 

Let me quote here, with permission from the owner of the li- 
terary rights, p a n  of a letter that the late Dean Acheson wrote me 
in September 1964, when he was engaged in writing his first volume 
of memoirs, Morning and Soon.'oe He had been law clerk to Mr. 
Justice Brandeis from 1919 to 1921; this is what he wrote: 

I have iuet  been writing of those days and of 'our'' court, a8 Bran- 
deis d i e d  the White Court, in a v ~ l u m e  which I hope t~ finiah before 
I get sent away agarn It was not IO bad, B pig headed and obstructwe 
group a1 old codgers B u t  the) were not frying t o  gaase the country 
into their conception o f t h e  New Jsruasiem 

As I have said, I sincerely hope that the Court  of Military Ap- 
peals can be persuaded t o  abandon its present effort to restructure 
the military justice system to their own hearts' desire. But if reason 
proves unable to prevail, there are remedies at hand-and all of 
them invaive Congressional action. 

We are witnessing now how the Congress is in the process of de- 
claring illegal unionization of the armed forces."' No quicker way 
towards demoralizing and dismantling an armed force could possibly 
be devised than to permit its members to join labor unions; and ab- 
viously Congress was dissatisfied u d h  the half-hearted directives 
emanating from the Department of Defense, directives that ap- 
p:oached the matter from the widely different situation of civil ser- 

loa U S. Conafi lul ion Annotated.  S Daa 92-82. 82d Cong , 2d SPSS '1784-1196 
119721 (Nos 89-183) 

1, l 4 t d  Lo3 (1914) h'a m e  can read this nerninsl esaay without being permanently 
mpreeaed by Pouncls greatness, a quality thac none of his later tergiversations 
Could ever dilute 01 dissipate 
lQ1 R POUND. INTERPRETATIONS OF LEGAL HlSTORl(1823) 1 

See R. Pound, Justice Accoidtng t o  Law. 13 COLOM. L. REY. 686 (1913). 14td 

Published in 1865 
Here quafed u i t h  the perrnisrian of his ion,  David C Aehebon. Esq , of the 

District 01 Columbia bar 
S 274,  96th Cong , 1st Sess (1871). B bill t o  prohibit u n m  orgnniialian in the 

armed foreea. passed the Senate on 16 Sept 1877 123 Cong Ree 16OSB (19111. 
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"ants' rights rather from that of soldiers' and sailors' and airmens' 
duties."2 

Similarly, I am certain that Congress will not permit those Same 
armed forces to be disrupted by decisions, from a COUR of its own 
creation, that short-circuit the chain of command, doctrinaire deci- 
sions that are all too plainly rested an demonstrably fallacious no- 
tions. So I envisage three possible solutions. 

The first of these, which may indeed have been long overdue, i s  ta 
permit an appeal by the government from Court of Military Appeals 
decisions, excluding, af course, further review of rulings on the 
sufficiency of evidence and similar purely factual matters. 

Actually, such a provision would simply equalize the existing po- 
sition, for the accused is always free to invoke the assistance of the 
federal courts once he has exhausted his military remedies. Of 
course he could always relitigate the question of jurisdiction, which 
he--and mostly she-have already done with considerable suc- 

Mare than that, the accused who loses in the Court of Mili- 
tary Appeals can, as the Colley ease shows, retry virtually every 
asserted trial error on collateral attack.'" So a provision permitting 
government appeals would really be an equalizer. 

And, with such appeals given a statutory basis, I foresee no con- 
stitutional complications, any more than where the federal court8 
now review the conclusions of administrative agencies. Of course I 
am aware that direct appeal failed in three earlier cases, Er parte 
Vallandi~harn,~" In r e  Vidol,"e and Shaw v Unzted States 
But in none of those was there the slightest authorization for the 
course being attempted. 

Kinseiln v Smgleton, 361 U S  234 (19601. considering United Sratei v Dial. 9 
C.M.A 541, 16 C M.R. 321 (1958). Kinseiia Y .  Krueger, 354 U.S. I !19571. 
conmdermg United Stater v Smith. 5 C Y .A .  314. 17 C M.R. 314 !1964), and Reid 
r. Covert ,  364 U S  l(19671, consdenng United States Y .  Covert, 6 C . M  A 48. 19 
C M R. 174 l 19G l  In each a i  these cams. the Court a l  Military Appeals had 
earlier sustained juriadietion 

Cslleg v CPIIPwPy. 332 F Supp 660 !M D Ga. 19141. rm'd 519 F 2d 184 (6t\ 
Clr. 19761,cerl dented, 425 U.S 911 

1 wail. 243(18633 
e 178 u.s 128 ( I ~ O O I  
3 209 F.2d 811 (D C Clr 19641 
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A second form of remedy was proposed about a dozen years ago, 
which I mention oniy for the sake of completeness. At that time a 
high-powered Army board, obviously misled bg its lawyer mem- 
bers, proposed afforcing the Court of Yiiitary Appeals by Increasing 
its membership: There %ere to be t u o  additional judges. drawn 
from the ranks of retired Judge Advocates General of the armed 
forces.118 At the time I expressed indignation that this crass court- 
packing plan, all too reminiscent of 1937, had not evoked immediate 
outrage.L1g But perhaps I should not hare been concerned, for in the 
event the plan was so obviously infirm that it never got off the 
ground; and today i t  is remembered, if at ail. merely as a curiosity. 

Finally. and of course this would be the most drastic cure of all. If 
we look back into American history we s i l l  find that. on three 
separate aecasiona, Cong~ess abolished Courts of xhieh it did not 
approve. 

The first instance i s  a matter of general history. tolerably uell 
know. After the election of 1800. the lame duck session of President 
John Adama' last Congress created a series of United Statea Circuit 
Courts which, as a matter of judicial administration, were badly 
needed In the closing day8 of Adama' tenure. a host of partisan 
Federalists were appointed t o  these new- tnbunais; thaae were the 
"midnight judges." Within a year, those Circuit Courts oere simply 
abolished b j  Jefferson's 7th Congress.LZo 

The second example is less widely known, except of c o u r ~ e  to stu- 
dents of the federal judicial system. Back in 1910, before planes and 
buses, when the railroads constituted the basic system of communi- 
cation holding the country together, the front line of litigation xas 
engaged in fighting over the regulatory powers of the Interstate 
Commerce Commission. At that time a Commerce Court was estab- 
lished, whose jurisdiction was limited to review of that agency's or- 
ders.lzl Well, the Commerce Court had a sorry record of reversals 
by the Supreme Court, and one of Its members was impeached and 
convicted. So, in the first year of the Wilson administration. it was 

t b )  Conslirurioiiol Righrs o/.Yditary Perionnet. H r o n n g s  Bejarr Ihr S u b c o w n ,  
on Comtiiuiranal Rtghls 01 +hi Srnoir  Judiciary Conin, 87th Cong 2d Sesa. 781 
(1962) 
m Ael of 13 Fab. 1801, eh 4, 2 Stat. 89: A i f  af 8 Mar 1802, eh 8 2 Stag 132, bii 
F. Frnnkfurter nnd J M Lnndis The B v s i r r s s  o f t h r  S u p r e m e  C a i r l  (1926) 26-31. 
mpnntedfrom 36 H A R ' .  L R E V .  1029.1036. 

Act of 16 June 1910. eh 809, 36 Star 539 
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abolished, and all of its jurisdiction was transferred to three-judge 
district courts-where i t  rested for 8ome 60 years.122 

The third example is hardly known even to lawyers; i t  comes from 
the Civil War. At that time, Washington uas a Southern city in 
every respect, where slavery existed until abolished, not by an?.- 
thing in the Conatitution, but by an Act of Congress in April 
18G2.'23 The court of general jurisdiction then was the Circuit Court 
of the United States for the District of Columbia, which trebled in 
brass as a U.S. District Court and a160 as a Criminal Court. But its 
judges were suspected of being Confederate sympathizers. So Con- 
gress in Nnarch 1863 simply abolished that court. and created in- 
stead a new tribunal. the Supreme Court of the District of Calum- 
bia. to ahich President Lincoln appointed staunch Union men.124 
Despite a change of name in 193G1*J and the transfer auay of its 
nan-Federal business m 197fl,126 the court created in 1863 is still 
functioning today; it in  now the United States District Court for the 
District of Columbia. But the judges of the tribunal that was 
abolished in 1863 were simply turned out to pasture. 

I suppose that every one present here today was at some time. 
moat likely in grammar school, exposed to  Patrick Henry's thrilling 
denunciation of the Stamp Act in 1766. The precise text of his 
remarks was doubtless somewhat embroidered b? his grandson- 
biographer, but it has been a part of the Amencan heritage for so 
long that the legend. if indeed legend it be. now qualifies as a fact 
that has been conclusively established 

Here was Patrick Henry's peroration: 

Tsrqvin and Caesar each had his B r u f u i  Charles the Firif hi; 
Cromuell .  ard George the Thmd- 

"Treaaan"' ihoured the Speaker 
"Treason, treason "cried other members 

Act af 22 Oit.  1913, eh. 32, 38 Stst .  208, 219; see € Frnnkfvrrer and .I M 
Landis, The Businris a/ the Suprrme C m r i  (19281 158.162. 'epnntrd from 89 
H A R Y  L. REV. 584-603. Jurisdiction t o  ieview ICC order8 was iinnlly transferred 
from three-judge district eaurts to eaurts of appeals b) the Act of 2 Jan 1975. 
Pub. L. 93.584, 88 Stat.  1917, radif ird at 28 U.S.C 5 2321 0970) 

Xsd Act of 3 Mar 1863 ch 91, 12 Stat. 762, der F L. Bullsrd Lincoln a n d  fkr  
Covils o/theDisfrrai o f C o h m b i a ,  24 A 6 . A  J 117 (1938) 

Is* Title I of the District of Columbia Court Reform and Criminal Procedure Act af 
1970. Pub. L. 9l-S58, 84 Stat 473: m e  Paimore Y United State.. 411 U S 389 
(19781 

Act of16 Apr. 1862, ch 2, 12 Sfat. 376 

A N  of 26 June 1936, ch. 804, 49 Stst .  1921. 
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H e m )  finished hri  aenrenee. may proflf hr  them e ~ a r r p l e  If l b i r  
he t r e a i o n  make the most of i f  ' 
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THE TEACHING OF PROFESSIONAL. 
RESPONSIBILITY TO FEDERAL GOVERNMENT 

AITORNEYS: THE UNEASY PERCEPTIONS* 

Captain William R. Robie** 

The ethzcal responszbilitzes of lawyers tn federal service 
dzffer signifteantly zn certain respects f r o m  those of ot- 
torneys in private p a c t w e .  In  this article Captain Robie 
deals with the problem of makzng federal attorneys aware 
of these differences. 

C a p t a i n  Robie  br ie f ly  ~ e v t e z c 8  the Federal Eth ica l  
Considerations,  a set of standards developed zn 1975 by 
the Federal Bar  Association to implement withzn gov- 
ernment service the canons of the Amer ican  Bar  Associ-  
ation's Code of Professional Responszbility, promulgated 
effectwe 1 January 1.970. The author discusses a d i lemma 
peculiar to federal  attorneys, that of whether one's clzent 
i s  the particular official whom one is advising, 07 the 
entire agency OT the government os a whole, OP perhaps 
none of these .  bat the pubhe interest in general, however 
defined. 

The author ner t  surueys three subject-matter areas of 
m s t m e t i o n  in professional reapansibility. The first of 
these areas eovell~ ethical standards that apply to all 
goaernment employees,  nonlazcyers as well as lawyers. 
Trozning in thts ama has been conducted primarily by 
the Office of the General Counsel of the Civil Seruiee 
Commzsston 

The second affects federal a t torneys  who repyesent 
other government employees a8 individuals, a8 defense 
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counsel before cou7ts-martial 07 admtntstratwe board 
proceedzngs or as legal assistonee officers. This aeeond 
area also zscludes attorneys who act a8 prosecutors. I n -  
struction t s  earned  out by The Judge Advocate Geneml's 
School, U.S A m y ,  at Charlotteeville, Vwgin ia ,  and by  
other simzlar instttutio-ns 

The thvd  and last area e a n e e i n ~  responsibtlities of 
federal attorneys %ho provtde legal advice wzthin goo- 
ernment agenc ie s ,  ~n l i ke  mannwr uith corporation 
counsel tn the private sector This 1s the area tn whzeh the 
dilemma posed above arises most frequently and most 
sharply. However, of the three areas, this one has been 
most neglected. ond the Legal Education Institute of the 
C m l  Service Com,mission has been the agency most ac- 
ttve in dlsseninatzrig infOmation to  federal aftorxeys  in 
need o f z t .  

Captazn Robie describes the  lar ria us methods of in- 
stmction used  by the Insti tute.  This includes i7iteQratiOR 
of matrnal on professional responszbility m t h  other ma- 
t e n d  i n  general onentatzon courses, the seep-down ap- 
proach. in whteh professional responsibility instruction 
2s m r e d  with the material of substantive law courses of 
al l  types; and the separate C O U T L ~  approach, in which 
professtonal responsibility is eonszdered by Itself, sepa- 
rately from other matertal. From his practical expeneiiee 
toorktng fo r  the Institute. the author concludes that the 
separate-course approach is best of the three from a 
pedagogical p o m t  of uirs, but that the integrated and 
seep-dolrn approaches tend to be far mow popular w t h  
praspeetzue students He eardudes also that, although the 
Federal Ethzeal Coiiszderatwns can be helpful in resolu- 
UXQ the dilenimas faced by  federal attorneys, nemrtheless 
them i s  still need for  clanfifieation of the relattonshsp 
between fhe federal attorney and the agency for which he 
07 she xorks 

I. THE SUBSTANTIVE DILEMMA 
"The ultimate client, if not the only client of the govern- 
ment attorney, is the advancement of the common good." 

John R .  Risher, Jr.' 

lRtaher Sproha 018 Lego! E l h i c a .  Ca!la lo/ Deciaiona o/ Conacirrce," 16 THE 
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"[Tlhe administrator who the lawyer advises . . . is the real 
client." 

F .  Trowbridge von Baur 
The problems inherent in attempting to instruct federal gavern- 

ment attorneys (and by analogy, state and local government attor- 
neys also) are epitomized by these two conflicting statements. 
Determining what professional ethical standards, if any, federal 
government attorneys must adhere to is the primary problem faced 
by those seeking to develop and provide instruction an professional 
responsibility to federal government attorneys. That problem 1s 
compounded by the lack of certainty as to who is the client that 
most federal government attorneys, military as well a8 civilian, are 
supposed to r e p r e ~ e n t . ~  

Private practitioners are generally admitted to practice in one or 
more State jurisdictions (including the District af Columbia and the 
territories) where the American Bar Association's Code of Prafes- 
sional Responsibility (CPR) haa been adopted albeit n i th  variations. 
Each state's version of the Code nerve8 as a formal ethical guide and 
aa a disciplinary tool for attorneys admitted to practice in that 
state. 

Federal government attorneys u ho hold attorney positions (ordi- 
narily in the GS-906 classification series) must be admitted to 
practice m a state, territory, or the District of Columbia, and must 
remain members in good standing of the bar of that jurisdiction in 
order to maintain their government jabs.' Therefore, each federal 
attorney is technically guided by the CPR a8 adopted in his or her 
state of bar admission with regard to his or her ethical conduct. The 
CPR, however, addresses only a limited number of ethical situa- 
tions that a government attorney might face. Although the Code 
indicates in ita Preamble that "not every situation . . . can be 
foreseen, but fundamental ethical principles are always present to 
guide"J each attorney, the Code has not elearly identified the 

FORUX (Newsletter o i t h e  Dist~icf of Calurnbin Chsoter. Federal BPI Assoclsfmn) 
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principles which apply in areas of considerable concern to federal 
attorneys. 

When the present Code became effective for all American Bar Aa- 
sociation members on January 1, 1970, a number of members of the 
Federal Bar Association (FBA) concluded that the ethical eonsid- 
erations included rvith the Code "appeared to have been drawn prin- 
cipally with a view toward the problems of the lawyer in private 
practice." The FBA National Council in September 1970, directed 
a thorough study of the question of ethical guidelines under the 
Code as they applied to the federal attorney. That study resulted in 
a preliminary report, completed during 1971. Then, in October 1971, 
the FBA's Committee on Professional Ethics 'was directed by FBA 
President C. Normand Poirier to begin an analysis of each canon as 
i t  applied to federal government lawyers.8 

At the same time, President Poirier submitted to the Committee 
three questions to be answered in a formal committee opinion. The 
three questions were: 

W h l i h  perm>( 01 no cm'prrrn>,* 
ABA CODE OP P ~ o ~ c s s l o a ~ ~  R E S P U N S ~ B L L ~ T ~  AID CODE OF JUDICIAL COXDUCT 
at IC (1916). 
'Pairier. The Federal Governman1 Lauyrr or id  P i ~ f e s s m ~ a l  Ethics. SO A B  A J 
1641 (1914) Special note should be made of the impetus given Io the ahole  
qmst ian af ethical concerns of government attorneys by F B A  President C 
Narmsnd Polrier (1911.1972) H a  efforts ~n beeklng t o  elanf? fhls important z m a .  
before Watergate ever occurred, are I" large measure reipansible for the Iimlted 
guidance available fa federni ~ f t o r n e y i  todsg 
'Id The Committee ua8 chaired b? the Hanorsble Charlar Fahy, senior e l r m i t  
judge of the U.S Court of Appeals far the D~striei  of Columbia Circuit 
'F B A. Prolesalonnl Ethics Comm. The Gaiwnnenl Client a n d  Confidrniia?ify 
opinlDn is-I a2 F B J 71 (1973) 
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1. Under what circumstances may B federally employed lawyer 
disclose information concerning a government official of any rank 
which would reveal corrupt, illegal, or grossly negligent conduct? 

2. If disclosure may be properly made, to whom may it be made? 
3. Who is the client of a government attorney in the executive or 

legislative branches of government? 
A proposed opinion mas completed in June 1972, and was circulated 
u,idely within the legal community of the federal government and 
within the Federal Bar Association. 

Likewise, the Committee completed a preliminary draft af the 
additional ethical considerations in July 1972, and circulated that 
draft widely. After considerable redrafting of both the opinion and 
the ethical considerations, the Committee issued the opinion, titled 
"The Government Client and Confidentiality: Opinion 73-1," in early 
1973. Subsequently, on November 17, 1973, the National Council of 
the Federal Bar Association formally adapted the Federal Ethical 
Considerations.ns.Io 

The Federal Ethical considerations recognized that all nine ca- 
nons of the ABA Code of Professional Responsibility had some ap- 
plication to  the particular circumstances faced by the federal lawyer 
in his legal work." 

With regard to Canons 1,La2,'a and 9,14 the ethical considerations 

'Polrier. 8uupra note 5, st  1641 
1°The8e are Canons 1. A Lsw)er  Should Assist ~n Maintaining the i n t e p t y  and 
Competence a i  the Legal Profession: 2, A L8wy.1. Should Assist lhe Legal 
Profession m Fulfilling Its Duty to Make Legnl Counsel Available; 3 ,  A Lawyer 
Should A m k t  in Preventing the Unauthorized P m f i e e  of Law, 4 ,  A Lawyer 
Should Preaerve the Confidences and Secrets of P Clienl; 5 .  A Lawyer Should 
Exercise Independent Prafesnional Judgment on Behalf of a Client, 6 ,  A Lawyer 
Should Represent a Client Competently; 7, A Lawyer Should Represent B Ciienf 
Zealously, within the Bound8 af the Law; 8 ,  A Lawyer Should Asiiai in Improving 
the Legal Syatem; and 8, A Lawyer Should Avoid Even the Appearance of 
Prafessiannl Impropriety. 
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essentially quoted and referred to federal statutes and regulations 
that control by law types of conduct involving conflict of interest 
which are analogous with those described in the CPR which ari8e in 
private 

The general substantive conflict-of-interest statutes applicable to 
all government employees are found in 18 U.S C. S 5  201, 203, 201, 
and 207-211 (1970).’8 These statutory provisions have been further 
eupplemented by Executive Order No. 11222, “Standards of Ethical 
Conduct for Government Officers and Employees,” as amended 
by Executive Order KO. l1690.1n The Civil Service Commission, 
implementing the executive orders just mentioned, has issued reg- 
ulations specifically identifying the procedurea, disclosure require- 
ments, and actions that agencies must take to insure t o  the greatest 
extent possible, ethical, Le., legal conduct on the part of their 

.. . . 

..  . .~ . . 

ofamm\nd  embioyees af the Govsrnmenr ahnil be paid b l y  by the Gorernmeni 
Finall>, iectluns 210 and 211 deal with the bvyinp and eelling of public offices 
>#30 F e d  R e g .  6469 (1966) 
“35 Fed Reg 7881 (1971) 
“ 5  C F . R .  Part 731 Employee Reiponsibi l i t iea and Conduct  (1976) 
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Finally, each agency has issued its own regulations to 
comply with the Civil Service Commission regulations. The result is 
a fairly detailed, unambiguous set of legal guidelines against which 
to measure the conduct of federal government attorneys in the 
conflict-of-interest area. 

The Committee further indicated simply that Canon 3 zo "is fully 
amlieable to the federal lawver." Exactly what that means remains 
u&ar faor the federal attorney. An example of the problems far the 
federal attorney under this canon is found in Disciplinary Rule 
3-101(A) which states, "A lawyer shall not aid a non-lawyer in the 
unauthorized practice of law." Presumably this means that a gOV- 
ernment lawyer should not allow a paralegal in the lawyer's office to 
operate independently of the attorney on legal matters. The Civil 
Service Commission's qualification standards for paralegal spe- 
cialists (GS-960 classification series), however, indicate that "work 
in this series may or may not be performed under the direction of a 
laayer."zl Whether this statement about government paralegals 
conflicts with DR 3-l01(A) is unclear; certainly an ethical question is 
raised by the existence of the qualification standard. 

The ethical considerations adopted under Canon 4 Ia provide Some 
real guidance ta federal lawyers about who their client is not. 
Specifically, Federal Ethical Considerations (F.E.C.) 4-1 and 2 

"See also Cooke, mpm note 3 at 8 
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indicate that another employee of the agency or department is not 
the client of the government attorney and that "a federal lawyer is 
responsible to the department or agency concerned and not the 
individual employee and, therefore, the information being discuased 
1s not privileged." F.E.C. 4-3 informs the federal lawyer of his 
respanaihility to disclose to his supervisor or other appropriate 
official any unprivileged information mentioned in F.E.C. 4-1 and 2. 
F.E.C. 4-4, however, provides for the application of the attorney- 
client privilege where a federai lawyer is designated to act a8 an 
attorney for a fellow employee in certain administrative proceed- 
ings, as defense counsel in c ~ u r t s - m a r t i a l , ~ ~  and for civil iegal 
assistance to military personnel and their dependents. 

F.E.C. 5-1 seems to address more explicitly the function of the 
federal attorney: 

The immediate professional rebponsibilits of the federal lawyer IO t o  

agenes He 1% required 10 e x e r e m  pmfessmnal judgment which 
tranaeends his personal ~nteresf.  giiing consideration. hawerer,  t o  
the  reasoned view3 of others engaged with him ~n the  conduct  of the 
b u m e t s  of the gosernment 

This statement, while seeking to delineate clearly the function of 
the federal lawyer, a h  gives rise to the two different interpreta- 
tiom of which client the federal lawyer is to represent. Those two 
interpretations, as expressed by Mr. Risher (the publie interest or 
"the advancement of the common goad") and Mr. vom Baur (the 
administrator) at the outset of this article, may both be reasonably 
inferred from this Ethical Consideration. Without a definitive an- 
s w r  in this area, however, the federal lawyer a i l 1  has no guidance 
in determining to whom his professional responsibility is owed. 

The Committee felt that Canon 6 was fully applicable to the 
federal lawyer, without further identifying who the client ma? be. 
In  Canan 7 2 4  the Committee recognized that the American Bar 
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Association Ethical considerations 7-13l5 and 7-14'8 adequately 
addressed the needs of the federal attorney as specifically ad- 
dressed in the CPR and its Ethical Considerations. Finally, in 
F.E.C. 7-2, the Committee clouded the issue of who may be the 
client by stating that the federal lawyer is obligated to promote the 
public interest entrusted to the agency by which he is emp1oyed.l' 

This Statement Seems to support l r .  Risher's proposition that the 
public interest is the ultimate client of the government attorney and 
certainly does not put ta rest the doubt created elsewhere in the 
Federal Ethical Considerations as to Bhether the individual agency 
head or administrator may be the client. 

Canon 6 28 does not assist in "unmuddling" the dilemma presented 
at the outset. F.E.C. 8-1 recognizes the responsibility of the 
government attorney, a responsibility which is perhaps greater than 
that of the private attorney, to  seek improvement in the legal 
syftem. I t  concludes with the admonition that "paramount eonsid- 
eration is due the public interest." F.E.C. 8-2, however, indi- 
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eates that a government attorney should be prepared to resign 
before publicly attacking his own agency for "a decision which is 
contrary to his professional, ethical, or moral judgment." Fur- 
ther,  the attorney i s  not free to abuse profeasional confidence8 
reposed in him during the process leading to the decision. 

F.E.C. 8 3  encourages the lawyer to seek reform through the 
internal mechanisms of his own agency, the Office of Xanagement 
and Budget, the Department of Justice, other agencies where ap- 
propriate authority rests, or through bar association activities or 
other avenues not involving a public attack on the agency. This 
Ethical Consideration concludes with a cautionary Statement that 
lawyers in federal ~erv iee  should respect the confidences of the 
government officials they advise. and should otherwise behave in 
such a way that those official8 willingly seek their advice, while at 
the same time the lawyers should exercise independent professional 
judgment, giving their honest opinions even if these are unpopu- 
lar.31 

This statement seems to favor the view that the federal lawyer IS 
the attorney for agency officials as apposed to the public interest. 
Certainly, agency officials are the ones who depend upon the eoun- 
~ e l  of government attorneys and who must be able t o  hare confi- 
dence in them if they are to respect and act upon the attorneys' 
opinions. 
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The Federal Ethical Considerations do not adequately resolve the 
question of who the elient may be. Further guidance must be sought 
from Opinion 73-1 ("The Government Client and Confidentiality") 
in the answer to the specific question raised by FBA President 
Poirier, "Who is the client of a government attorney in the exeeu- 
tive or legislative branches of government?" The Opinion indicates 
that u,here the government attorney is clearly designated to repre- 
Sent an individual client in government service (or a military de- 
pendent) in an administrative, disciplinary, or legal assistance ean- 
t e x t ,  the ' 'u~ua l  attorney-client relationship arises,  with i t s  
privilege and professional responsibility to protect and defend the 
interest of the one represented." 32 

The Opinion then notes that the more usual situation is that of the 
lawyer who "is a principal legal officer of a department, agency or 
other legal entity of the Government, or a member of the legal staff 
of the department, agency, or entity." 3J With regard to these at- 
torneys, "we do not suggest, however, that the public is the client 
88 the client concept is usually understood. I t  is to say that the 
lawyer's employment requires him to observe in the performance of 
his professional responsibility the public interest sought to be 
served by the governmental organization of w,hieh he iB a part." 
The Opinion completes the answer to the question posed with the 
following: 

the client of the federally employed lawyer, using the  term ~n the 
sense of where lies h x  immediate prafeaiionai oblrgafion and mspon- 
ribihfy. is  the agency where he IS  employed, including those charged 
with 1t8 administration insafar a8 the? DM engaged I" the conduct of 
the public busmas .  The relationship IS B eonfidentisl one, sn aftrib- 
Ute of the lawyer's profesaian which aeeompanm him i n  his govern- 
ment service Thia confidential relationship is  u s u l l y  essential to  the 
deeiiran-making proeese ta uhieh the lauyer brings hia professional 
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talents Moreover, i f  encourages m o r t  to him for ~ o n b u l t s f m  and 
advice m the on-gamg operations of the agene? 

The Opinion come8 down, then, squarely on the side of the agency 
and its administrators 8s the elients of the government attorney. 

Still, the Committee's Opinion has not fully persuaded all a h o  are 
employed in government service; otherwise, Mr. Risher would not 
have had to raise again the question of who 1s the client as recently 
as early 1977, fully four gears after the Opinion was issued. Fur- 
ther, the difficulty for government attorneys is that this Opinion, 
although explanatory in B nay  that is not found elsewhere in the 
CPR, its Ethical Considerations and Disciplinary Rules, or m the 
Federal Ethical Considerations, is not binding an any government 
attorney; nor are there court decisions applying its definitional 
standards to government attorneys. 

Many attorneys within and outside the federal government stili 
argue that the Federal Ethical Considerations at least imply that 
the public interest may be the client of the federal attorney. That a 
final determination has not been widely accepted may indicate that 
such a determination has not been made. The unsettled nsture of 
this dilemma provides considerable impetus for much of the profes- 
sional responsibility instruction for federal attorneys who do not 
represent individual clients. 

Instruction in professional responsibility provided to federal gov- 
ernment a t to rnqs  can be divided into three categories: (1) instrue- 
tion an the legal requirements for ethical conduct that appl3- to all 
government employees; (2) instruction on professional responsibility 
for government attorneys who represent individual government 
employees (01 military dependents); and (3) instruction on profes- 
aional responsibility for attorneys who provide legal advice uithin 
government agencies. 

Instruction eaneerning the legal requirements of ethical conduct 
which apply to  a11 government employees has been developed 
primarily by the Civil Service Commission's Office of General Coun- 
sel. The Commission has had the responsibility for issuing regula- 
tions implementing Exec. Order KO. 11222 since its promulgation m 

"'Id  at 72-13. 
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1966.ss Beginning in November 1976, the Office of the General 
Counsel has sponsored an Ethics Conference once each year for the 

"Severd sections of Exec. Order No. 11222, as amended, deal with the authorif? 
o l  the Civi l  S e n l e e  Cammisaion lo issue regulatmni The President hsa delegated 
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purpose of providing each agency's ethics coumelors (usually attor- 
n e y ~ )  with updated information on the legal standards of conduct 
and ethical requirements placed on all government employees.3' 

The Conferences have covered such topics as gifts and travel; 
outside activities and post-government employment: how to review 
financial statements and resolve conflicts; conflict-of-interest la*-&; 
conflicts of interest betaeen spouses; problems of special gorern- 
ment employees (e.g. ,  advisory committee members); referrals of 
criminal activity of government employees; the dynamics of han- 
dling ethics disputes; pending legidation on conflicts of interest; and 
nhether employee disclosures to ethics counselors are privileged. 

Most of thew topics are the subject of statutes, executive orders, 
or agency regulations. and hare been handled within a traditional 
continuing legal education format. i .e. ,  participants receiving in- 
formation and discussing the pertinent laws. current interpretations 
and applications of thew laws. and proposed changes t o  the law. 
Some agencies utilizing information developed at the Conferences 
together nith thew own regulations, hare developed similar preaen- 
tations for their own employees.38 

The second category of professional responsibilitl- instruction is 
directed to government a t to rnep  a h o  represent individual gor- 
ernment emp1o)ees (or military dependents). This type of insrue- 
tion basically covers criminal. adminiatrative, and civil legal. 
assistance representation or adrice where a normal attorneyclient 
relationship exists or where a public prosecutor is mvolred. 

Professional responsibility instruction for government attorneys 
involved in criminal proceedings as prosecutors or defense counsel 
is primarily conducted by four institutions-The Judge Advocate 
General's School, U.8.  Army, the Naval Justice School, the Air 
Force Judge Advocate General School, and the Attorney General's 
Advocacy Institute. The firzt three provide instruction to milltar, 
trial and defense counsel in Courts-martial, among other areas of 

"These seminars mere derelaoed b i  David Reich Ethics Comae1 in the Offlee of 
C&rd Counsel. U . S .  Civi l  S&vm"Commmemn The first Erhier Conference uan 
heid m Xovember 24-25. 1916. DC Airlie House, Airlie. Virginia. and included 86 
mrf immts  from 58 seenciee The seeand conference l a b  held at the Sheraton 
i nn ,  G'effysburg, Pennsylvania. on September 20.22. I916 and included 90 pa'- 
n a p s n t a  from 68 agencies The next conference was scheduled for October 11-19 
1911. m Willinmaburg. Virginia 
"The Department of Lnbar. The Judge Adroeate GenaraYs School. U S  Army, 
and the Air Force Judge Advocate Genersl School PII p'ovide material and or 
instructinn ioneeroing standards of conduct BQ required by q e n c y  regulations 
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law;38 the last provides a two-week orientation primarily for new 
Assistant United States Attorneys 

The first three of these schools provide what may be described as 
an "integrated" approach to professional responsibility instruction. 
The "integrated" approach implies that a separate block of time will 
be set aside in the course for a specific discussion of professional 
responsibility issues involving the federal government attorney. In  
addition to thia general "integrated" approach, The Judge Advocate 
General's School, U.S. Army, provides a separate 14-hour elective 
on this subject as part of its Graduate Course.40 Thiz. "separate 
course'' approach will be discussed further later. 

Each of the schools uses a8 instructional materials the CPR, the 
American Bar Association Standards Relating to the Adminiatration 
of Criminal Justice, their own agency regulations dealing with 
professional responsibility," and selected court cases. In addition, 
the Air Force Judge Advocate General's Department has prepared a 
1-H hour color videotape entitled "The Government Lawyer and 
Professional Responsibility." The videotape (utilized by the Air 
Farce Judge Advocate General School in its criminal law instruc- 
tion) is accompanied by a syllabus, course materials, and an exam- 
ination which are to comprise a thirty-eight hour coume when used 
as a separate course. Materials included u,ith the videotape are, in 
addition to those noted above, several law review articles and a 
number of Formal and Informal Opinions of the American Bar 

asFar example, the Army Judge Advosste General's School offers insfruetian m 
admini8tiafive and civil lhw. iniernalional l a w ,  and procurement law, as well as 
mrlltary justice, through donend of short c o ~ m e s  which can be attended by 
members of all the  uniformed aerv~ees and by eivilian lawyers employed by the 
GOvernmeOt 
*OThe 41-week Judge Advocate Officer Graduate Course is comparable with 
graduate ( i . e . .  LL.M ) p w g n m s  ofeivliian law seboaia, and i d  available fa  career 
officers with from four Io eight years of active eommissioned ~ e r v i ~ e  A nomeel- 
dent version of this e o w e e  ia  8180 available. About one-fourth of the COUIBO work 
of the  Graduate Course eonslita of electives A normal course load would lnelvde 
up to  fourteen elective courses di i tnbufed  m o n g  the four quarter~ of the BCP. 
demie year. 

The c o u m  in pmfessional responsibility can be m e  of there courses. Formerly 
e d k d  "Efhieal Appbcatlanr and Standards." this course n o s  bears the name of 
the m q m  portion of the mume materiala. the ABA S r m n ~ n o s  RELATIKC TO THE 
ADMINISTRATIOI OF CRIM~NAL JUSTICE (1974). 
"Each of the milifsry w v i c e s  have. ~n their awn 'egulafions eoneernmg m h t a r y  
juitice. made the American Bar Association Code of Professional Responsibility 
applicable t o  military attorneys except where specific differences are spelled nut  
in the ~ e g ~ I a I 1 0 n 8  See ARMY REG No. 27-10. MILITARY JUSTICE, para 2 4 2  
(Clz .  12 Dee 1972). and NAVY JUDGE ADVOCATE GEXEXAL'S MAFCAL. para. 
0142. 
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Association Standing Committee on Ethics and Professional Re- 
sponsibility KO separate instruction is provided bi- the At to rnq  
General's Advocacy Institute on prafeessional responsibility. 

InstNetion an the profeasional responsibility aspects of the rep- 
reaentation of federal employees (including military personnel) in 
administrative proceedings is cavered by the Army and Air Farce 
schools through a "seep-down" approach This approach, in which 
the professional responsibilit?- aspect of a substantive or procedural 
course "seeps" into the instruction in each of the areas discussed in 
the course, was the traditional approach to  the teaching of profes- 
sional responsibility utilized in many law schools before the current 
emphasis on professional responsibility instruction caused rubstan- 
tial changes in previous practices. Materials used in there courses 
generally are procedural in nature and are generally limited to 
agency regulations on administrative hearing procedures and 
selected court c a ~ e e  ariaing from challenges to these regulations. 

In fact, very little material e x i m  that is directly related t o  
professional responsibility in administrative proceedings beyond 
agency regulations that may or may not mention the application of 
the CPR tu  agency administrative proceedings. In  such eases, the 
CPR IS usually applied infarmail) by administrative Ian judges, 
hearing and griwance examiners, and board? of officers (if military 
attorneys are invalved a8 advisors to board members, who are 
generally not attorneys in the military context). 

A more deliberate effort is made t o  integrate professional respon- 
sibility directly into  course^ designed to provide instruction to 
military attorneys providing civil legal assistance to military per- 
sonnel and their dependents. Although the "seep-down" approach is 
used in the legal assistance inatruction at the Army echooi, the Air 
Force School includes a separate "Professional Responsibility Semi- 
nar" in its civil law instruction for legal assistance officers. Both the 
Army and the Air Force provide for the application of the CPR to 
the legal asdstanee program in their r e g u l a t i ~ n s . ~ ~  

Provision of legal assistance on matters involving the personal 
legal affairs of militarb- personnel is probably the activity earned on 
b>- federal government attorneys most similar t o  that of their 
civilian counterparts, and the utility of the CPR is probably highest 
in this area as B result. Opinions of the ABA Standing Committee on 

'%AIR FORCE R E D  KO 110.22, LTDAL ASSISIAACE PROGRAM, par%. l(eI(31 (22 
Aug 19751, AiiXY R E D  So 608-50. LEGAL ASSISTANCE. para 9 (C1. 27 Aug 
19761 
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Ethics and Professional Responsibility intevreting the CPR, its 
Ethical Considerations and Disciplinary Rules, are also heavily 
utilized because they address specific ethical problems encountered 
by attorneys providing legal services to individual clients on their 
nersonal l e d  oroblems. No senarate instruction an mofesaional I .  
responsibility with regard to the proviaion of legal assistance is 
provided by the Naval Justice School. 

The third type of professional responsibility instruction is pro- 
vided to attorneys whose primary responsibility is provision of legal 
services within government agencies, much as a corporate eoun~el  
does for a corporation in the private seetar. This type of instruction 
reflects much of the dilemma that exists with regard to the identity 
of the client being represented. Little if any intra-agency training 
exists in this the existing formal instruction is conducted 
primarily by the Legal Education Institute in the U.S. Civil Service 
Commission. 

The Institute, which formally began conducting interagency ean- 
tinning legal education courses for federal government attorneys in 
February 1976, has attempted to utilize each of the approaches or 
methods of professional responsibility instruction mentioned in this 
paper, i . e . ,  "intcgrated," "seepdown," and "separate eoume." u 
The Institute began its first course using the "integrated" approach 
and has continued a policy af utilizing this approach in each of its 
"type" courses, i.e., those which are aimed a t  a particular level of 
federal attorney. These courses include the Institute for New Gav- 
ernment Attorneys, the Seminar for Attorney-Managers, the Insti- 
tute far Legal Counsels, the Administrative Law Judges and the 
Regulatory Prates8 Seminar, and the Paralegal Workshop (although 
participants are obviously not attorneys). 

In each of these courses, a similar package of problems and refer- 
ence materials was developed and used by Professors Howard L. 
Greenberger and James C. Kirby, Jr., of the New York University 
School af Law in the delivery of this i n s t ru~ t ion . '~  These professors 

"The Office of the Solicitor, Department of Labor, does inelude s 46-minute 
medentation on ''Elhies and the Densrlmsnt m i  Labor" at  the beninninr of each a i  
its  week.iong procedural training programs for attorneys The-emphhs  of this 
p r e ~ e n t z t m  is on the ABA CPR and i f e  application ~n trml sltustions 
..The Judge Advocate OeneraPs School, U S Army, and the Air Force Judge 
Advocate General School have a180 used all three morosshes  but ~n dmfferer' 
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have utilized their academic and governmental experiences to pre- 
pare problem situations which address the unsolved dilemma con- 
cerning the identity of the client, as well as other current issues in 
the field af professional responsibility. Professor Greenberger de- 
veloped the problems addreasing the dilemma with full realization 
that these problems would provide discussion vehicles rather than 
answers to the diiemma. Alerting federal government attorneys to 
the existence of the dilemma, 8s well as providing them with re- 
S O U ~ C ~  materials that may aasist them in reaolving the dilemma 
within their individual legal offices, has been a primary goal of the 
Legal Education Institute's professional responsibility instruction. 
The Institute has also tried each of the remaining methods of 

teaching professional responsibility in other courses. First, the In- 
stitute has utilized the "seep-down" method in several of its sub- 
stantive law and s k i l l s  development courses, including the En- 
vironmental Law Seminar, the Law of Federal Employment Semi- 
nar, the Trial Practice Seminar, and the Seminar for Attorneys on 
the Freedom of Information and Privacy Acts. Usually, public 
interest attorneys from the private sector have raised and discussed 
prafeasionai responsibility issues in substantive law c o u m s ,  espe- 
cially where they have seen and experienced professional respanai- 
bility problems in a government context. This method, however, has 
a limited impact on federal attorneys who take these courses. In the 
Institute's experience, the "seepdawn" method has not provided 
sufficient time either to discuss adequately or to uncover the pra- 
fessional responsibility concerns and problems of federal attorneys; 
nor has it made federal attorneys sufficiently aware of the existence 
of such professional responsibility considerations in their day-to-day 
practice of the law. 

Most recently, the Legal Education Institute haa attempted t o  
use the third approach to teaching professional responsibility- 
providing a "separate coume'' dealing specifically ni th  the profea- 
sional responsibility concerns of federal attorne?-s. In the fall of 
1976, at the suggestion of Professor Greenberger and \%-ith his 
assistance. the Institute developed a Symposium on Professional 
Responsibility which was to have been held on May 6-7, 1976, in 
Washington. D.C. .  a t  the Rational Preas Club. The Symposium was 
to provide a two-day coverage of virtuall?- all the aspects of profes- 
sional responsibility that have been broadl) addressed in this 
paper.46 

ds Specific topics to  hnie been included were 
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Because of the peculiar nature of the Legal Education Institute,47 
this Symposium on Professional Responsibility provided B unique 
opportunity. Since the Institute is the only source of professional 
responsibility instruction in the federal government that actually 
charges tuition for its courses, and since agency attorneys may 
attend the Institute's courses or any other course8 solely in their 
agency's discretion, there was a chance to determine whether agen- 
cies and in particular their general counsel6 would fund attendance 
of their attorneys at  a course aimed solely at  professional responsi- 
bility. The answer to that question was "no"-perhaps a qualified 
"no," but nevertheless a "no.'' 
One week before the course, even after an extensive telephone 

campaign had increased the number of attendees from 29 to 50, the 
Institute was forced to caneel the course because there were not 
sufficient prospective attendees to cover the anticipated costs of the 
Symposium. The result of this unsuccessful effort to develop a 
high-quality course with high-quality speakers, discussion leaders, 
and panelists, to be provided to federal attorneys at  a reasonable 
cost ($76 far the two days including two luncheons) was to eliminate 
the "separate course" approach from the Institute's methods of de- 
livering instruction in professional responsibility. 

As a practical matter, federal government attorneys, while they 
are willing to discuss and address the professional responsibility 
concerns which they have as a separate part of other courses or 

The Public Interest and Respansibility-What and t o  s h a m ? ,  
The Government Larysr and Conflicts of Interest-Pest, Present. and Fu- 

Should the Government Attorney Requm Mare of His Clwlinn Counterpart 

19 Continuing Legal Education an Ethical Responalbdlty of the Government 

Morsia and Profeisional Ethiea: and 
The Ethics of Resignntion 
Scheduled speakers and p ~ n e l i s t s  uers to have lnelvded the late J u s l m  Tom c. 

Clark Chief Judge Edward D. Re of the U S  Cuetoms Court; Professor Kirby of 
the Sew York UnlveisiLy Law School; Ronald Oarrau o f t h e  Loa Angeles Times; 
John G Bsnomi. then Chief Counsel t o  the Grievance Committee of the Assoem 
tlon a f t h e  Bar of the City of New Yark; A. A Sommer. Jr , then a Commiaaioner 
of the Seeurirlee and Exchange Cammission: Martin Liptan, a prmafe p r a c t i i i m e ~  
in Neu York City, Richard E .  Wilay, then Chairman of the Federal Communic~. 
lion8 Commission and President-Elect of the Federal Bar Aaaociation; Paul A. 
Walkin, Director of the ALI-ABA Committee on Continuing Professional Educa. 
tion; Biahop Fvlfan J Sheen: Thoman M. Frsnek, Co-author of R E S ~ C N A T ~  IN 
PROTEST and B Profesiar at  the New York Umuerslty Sehaal of Law, and Gerald 
l e r  Horst, former Press Secretary t o  President Ford 
"The L E I ,  18 P governmental entny, is rsimbureed by other government age". 
eies for the tuition of their  partleipants m the l n s f m t e ' s  eaurses. 

i u e ;  

than He Does of Himaeli?; 

Atforneyl; 
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through the "seep-down" method, are seemingly unwilling for nhat-  
ever reasons to  expend government funds solely t o  attend instruc- 
tion or participate in discussions of professional responsibility ac it 
applies t o  federal attorneys. The Institute har successfully con- 
tinued its practice of providing an "integrated" approach to profes- 
sional reaponsibilit? instruction in five of its wrenteen courses and 
continues to utilize. but does not recommend as an ~ j J e c t i w  method 
a i  providing professional responsibility instruction. the "seep-down" 
approach used in at least four other courses 

111. A BRIEF ASSESSMENT 
The results of this bnef glance at the teaching of professional re- 

sponsibility to the federal government attorney can be summarized 
in the following two sets a i  conclusions: 

First ,  although the ABA Code of Professional Responsibility 
(along with its Ethical Considerations, Disciplinary Rules, and 
Opinions of the Standing Committee on Ethics and Professional Re- 
sponsibility) may provide effective and sometimes binding guidance 
to federal government attorneys who provide legal representation 
far individual federal employees (ineluding military personnel and 
their dependents), i t  does not provide adequate or binding guidance 
to federal government attorneys whose primary function is to pro- 
vide legal advice within federal agencies. 

Further,  although the Federal Bar Association has taken drama- 
tic steps toward clarifying the role and professional responsibilities 
of the federal government attorney by means of the adoption of the 
Federal Ethical Considerations and by the i88uance of Opinion 73-1 
by its  Professional Ethics Committee, controversy continues to 
exist over the precise relationship from a professional responsibility 
perspective between the federal government attorney, his or her 
employing agency, and the public interest or the publie taxpayer. 

This eontrovers? 1s exacerbated b> the lack of firm or binding 
professional responsibility guidelines for agency attorneys. Without 
such binding guidelines and without a dear and binding determina- 
tmn as KO whom the federal government attorney's professional 
responibilit?- i8 owed, it is not surprising that many federal gov- 
ernment attorneys never address the professional reaponsibility 
concerns which have been expressed here. If there can be no 
resolution of these ~onee rns .  why should they even be addressed? 

Seeand, presuming of course that the professional responsibility 
concerns of federal government attorneys not only should but must 
be addressed by those who provide learning opportunities to federal 
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government attorneys, the most realistic approach to providing in- 
struction that ud i  be meaningful and af lasting value on this subject 
is the "integrated" approach which allows attorneys to wrestle di- 
rectly with professional responsibility problems and concerns, 
rather than the "seep-down" approach, which can be a haphazard 
brush with the topic at womt and probably a nanimpaeting approach 
at best. 

While the "separate course" approach might ideally be the most 
effefective method of providing professional reaponsibility inatruc- 
tion, the opportunities for obtaining successful participation by a 
sufficient number of federal attorneys a h o  hare a choice whether 
they attend such a COUI(EB are limited indeed. 

Assessment of these results does not terminate with this article 
Each of the institutions mentioned here, and hopefully many others, 
must Continue to develop professional responsibility standards and 
inmuction that will overcome the problems currently being experi- 
enced in this important field. If "progress 1s our most important 
product." n e  must seek to improve that product in order to further 
develop the quality and understanding of professional responsibility 
practiced by the federal attorney. 
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I. INTRODUCTION 
"You are advised that you are responsible far an over- 
obligation of Operation and Maintenance, Army funds in 
violation of Revised Statutes 3679. . . , " 

Thus commences the investigation of a potential violation of the 
statute commonly referred to as the Anti-Deficiency Act, an act 
that was until recently often cited but seldom invoked. However, in 
1974, with the revelation of violations in the Army procurement 
accounts, great attention was focused on the Anti-Deficiency Act.' 
Alleged violations of every kind began t o  show up as a r e d l  of 
audits by the U.S. Army Audit Agency and inspections conducted 
by the Inspector General. Table 1, below, illustrates the growing 

TABLE 1 

Humbe of All@ Violatiora d 

P 3 3879 ~ y ~ i u l y e a n '  

PY mrfi NO UNDER 
REPORTED ALLEGED ViOLATiON ViOLATiON REVISION/ 

CONSIDERATION 

FY 7 0 - 7 4  2 3  7 I S  0 
PY 7 5  2 8  I 4  1 3  I 
PY 7 6  6 4  I 1  1 5  3 8  
PY 7 7  7 7  7 4 1  2 9  
PY 7 8  5 0 0 5 

I 3 1  U.S.C. 666 (1970 6 Supp. Y i9761, eommanly referred to by it8 older deslgna. 
fmn. Xeviaed Statute8 3679. The Revised Ststutes  were the h t  codification of 
the general and peimanent ISWB of the United States. T h x  codifleation was car- 

i:::: i:' %'did?zo%? ? ~ ~ ~ ~ ~ ~ ~ ~ d  b&%%%%w?m t8h?eS;a%t?& 
preienl  United States  Code ~yatern began with the Act of Jvne 30 1828 44 Stat .  
1. Moat titiea of the United States  Code, including t i t is  31, hive n&r been 
enacted into pmitwe law, and eitafiona to  those tltles m e  uaeful only for findmg 
The text of the statute8 ineluded therein. Revised Stnfutes 3879 IS thu8 the correct 
name for the i f l u t e  found today at 31 U.5 C 8 6 6 5 .  The same applies fa Revised 
StatYtes 3678, st 31 u s.c 1628 
*R.S. 3619 violations inventory prepared by Olliee af the Comptroller of the  
Army. dnted 31 Jan 1978. 
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awareness in the Army of potential violations of the Anti-Deficiency 
Act. A need exists for better understanding and appreciation of the 
provisions of Revised Statues 3679, and of the associated legal 
aspects of funding 

11. HISTORY 
The Anti-Deficiency Act is the cornerstone of Congressional ef- 

farta to bind the Executive branch of government to the limits on 
expenditure of appropriated funds set by appropriation acts and 
related statutes. I t  1s an attempt to protect and preserve the 
Congressional power of the purse. Section 8,  Article I of the 
Constitution grants to Congress the power to  " . . , lay and collect 
taxes, duties, imports, and excises, t o  pay the debts and provide for 
the common defense and general welfare of the Umted States . . . ''4 

Section 9 of the same Article provides that " . . . no money shall be 
drawn from the treasury but in consequence of an appropriation 
made by law."s The limitations are absolute. No executive agency is 
empowered to obligate or expend public monies until Congress has 
exercised its authority under these two sections. 

However, notwithstanding the powers granted to Congress in 
Article I ,  for many yeara after the adoption of the Constitution the 
executive departments exercised little 02- no control over the mmiez 
appropriated to them. Various techniques were used to avoid eon- 
pessimal spending limitations. Funds were obligated without or in 
advance of They were commingled and used for 
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purposes other than those for which they were appropriated.' Fi- 
nally, the executive departments would obligate or expend their 
appropriations during the first few months of the year and then seek 
a deficiency appropriation from Congress to continue to operate.8 

Congress became increasingly restive as executive abuses grew. 
AB early as 1819, Senator Henry Clay lamented executive disregard 
of the appropriations process: 

Are * e  [Congress 1 t o  lose our rightful emfro1 e v e r  the public purse' 
It 18 dail) urested from us [by offlais18 of executive drpnrtmental. 
under high sounding terms. which ere calculated t o  deceive " 8 .  I" 
rueh a manner a8 appears to cal l  far approbation rather than eenbuie 
af the pmcfxe  e 

Efforts were made to place tighter controls on executive spending. 
For instance, a provision in the military appropriations act of 1820 
required the Secretaries af War and Navy to report annually to 
Congress balances under each specific heading of the preceding 
year's In 1834 Congress passed an act requiring the 
Navy to report any transfers af appropriations to another executive 
branch of government.l' Other statutory devices designed to  
tighten fiscal controls were employed by Congress over the years 
until the advent of the War Between the States. That conflict 
caused Congress to remove fiscal restraints to insure support for 
the war effort. 

All of the old executive abuses reasserted themselves during the 
war years. Funds were commingled. Obligations were made without 
appropriations. Unexpended balances from prior years vere used to 
augment current appropriations. The cessation of hostilities did not 
result in a Concomitant cesmtion of abuses. If anything, the execu- 
tive departments redoubled their efforts to override the right of 
Congress to ''control of the public purse." 

addressing rhe ~ a m e  subject befare the Committee of the Whole of the H O Y ~ P  of 
Representatives. Calhovn commented that. slthavgh W ~ O Y B  erprnditvres were for 
good objects, ' I .  the money had not been applied t o  the objects for which It was 
qpmppriated. I t  WBQ a sheer abuse af p m e r  
~ W I L M E R D I I D .  Q U O _  " 1. at 9 9 1 1 7  

. ." W~LMEROINC, oupm at 80. 

'Id at 90. 
"Id. nt 73. 213 Slmilsr contide in prior appropriation acts had not proved uni. 
formly successful See 11 ANYALS OF CON0 22. 28, 81, 448 (1810) 
"Act of June 30. 1884. eh. 171. 4 Stat. 142 
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Finally in 1868 Congreas determined ta reassert its constitutional 
perogatives. The first step in this direction was taken with the 
passage of a statute an February 12, 1868 which provided: 

Sa much of the  firit section of the sei of March third eighteen 
hundred and nine entitled "An act  further to  amend the ~ e w r a l  acta 
for the establishment and regulation of the Treasur), War, and N a r y  
Departments " 8% authariiea the President, on the application of the 
secretary of any department. t o  trsnafer the m m y s  a p p n p m f e d  far 
a p a ~ f m l w  branch of that department t o  another branch of expendi- 
ture ~n the same department. be, and the ~ a m e  IS hereby. repealed. 
and all acts or parrs of seis authorii ing such transfers of apprapns- 
f i m i  be and the  same a m  herebi repealed and no money appro- 
priated for m e  purpose shall hereafter be uaed for any other purpose 
than tha t  for Khxh i f  1% appropriated 

This Statute was intended to end two abuses: (1) the commingling 
of current appropriations and (2) the diversion of old appropriations 
to purposes for which they were not intended.I3 

After enactment of the statute of 1868, only one loophole re- 
mained in the wall that Congress was erecting about its spending 
powers-the executive habit of creating obligation8 without appro. 
priations. often called "coercive deficiencies." This loophole was 
filled in 1870 with the enactment of the statute that, with amend- 
ments, became known a8 the Anti-Deficienc?- Act.I4 I t  provided: 

approprlatlonr 11 

The two abuse8 addressed by the statute of 1868 virtually disap- 
peared with the act's passage. However, executive departments 
continued to expend "an entire appropriation before the end of the 
fiscal ?ear in expectation of a deficiency grant."18 Year after year 
Congress faced the dilemma addressed by Representative Hemen- 
way: "Under the law [the departments] can make these deficien- 
cies, and Congress can refuse to allow them; but after they are 
made it is \cry hard to refuse to allau them."" During the quarter 

"Act of Feb 12. 1868, eh 5 .  P 2 .  I 5  Stat 35. 36 
>*see WILMERDIFC. supra n 7, sf 118-123 
"Act of July 12. 1370. eh. 261. 1 7 ,  16 Stat 251. This evolved into the current 31 
U S.C. # 665 (the Anti-Deficiency Act) 
" I d  
I a S m ~ ~ h . s x ~ ,  PAUL & KRUSB, FINAICIAL H1wolr OF THE U N ~ T E D  STATES 275 

(1WI x739 CONO RBC. 3687 (1906) 
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ifications of apportionments were required to be in writing and the 
reasons to  be given in "each case."ls 

After 1906, R.S. 3679 remained unchanged until 1950 In that 
year the statute was revised to create an elaborate Bcheme for 
apportionment and reapportionment.24 Criminal penalties for 
knowing and willful violations were set at a fine of not mare than 
$5000, imprisonment for not more than 2 years, or both.15 Adminis- 
trative discipline *as provided for noncriminal violations 26 R.S. 
3679, as revised in 1950, is essentially the controlling statute today. 
I t  is found in Title 31, Section 666 27 

111. THE ACT 
A .  P L Y I T W E  SECTIOXS 

Revised Statute8 3679 contains criminal penalities for knowing 
and willful violations of its provisions,z8 and administrative sane- 
tions for other than knowing and willful violations.Za Honever, 
these penalities are actuated only by violation of one or mom of 
three subsections of the Subsection (i)(l) af Revised Statutes 
3679 states: 

In addition t o  any pensify under other lh, any officer UI employee af 
the United States u h o  shall riolaie Bubsections l a ) ,  (b1, or (h) of this 
section ehali he subjected t o  apprapriate adminiatratire discipline. 
meiuding. uhen cmumitaneei w.rrmf. mapension from duf? u n h -  
out pay or iemovsl from olfiee: and any officer or emplojea a1 the 
United Sfsieb r h o  shall knawngly and wllfullg violate subsection 
(81, (b). or lh) 01 thia beefmn shall. upon eonuiefmn.  be fined not more 
than85 OOOorimpririonedfornotmore t h a n t u o ) e a r s .  or bath." 

A complete examination of the effect and meaning of these three 

Subsection (a) provides: 
subsections is critical.32 

Ka olficer or employee of the United Srares shall make or authorize 
an expenditure lrom or create 01 anfhorlre an o h l l g a f m  under any 
appropriation or fund in ereeii  of the amount avsilsble therein. nor 

€4 
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shall any dwh offleer or employee involve the Government ~n any 
other obligation, for the pa)menf of money for any pur- 

pose, l" advance of ~ p p r n p n a t i a n s  mads for such purpmee, unlew such 
Eontract ublignfian i n  a v t h o r m d  by law 

This section has two substantive provisions with three distinct 
prohibitions. The first prohibition is against the making of an 
obligation or expenditure under any appropriation "in excess of the 
amount available therein." Simply put, no officer of the government 
can obligate or expend funds that do not exist. Incurring any 
deficiency is strictly forbidden, but not unknown. On February 19, 
1976, a Comptroller General opinion, quoted in part below, was 
fonvarded to the Chairman of the House of Representatives Appro- 
priations Committee: 

[ylOu requested our views on . c e i m n  Betions proposed to  be 
taken by the Department of the Army t o  deal with averobligafiona ~n 

it q p e o r 8  that the overobligations result from n u m e m u  c m t r w t s  
four $epamIe Army PlOeYlemPnt BpprapriattonB. 

O b v m e l g  these contract8 vialate the Anti.Detieieney Act 

The contracts referred to by the Comptroller General had obligated 
approximately $160 to $180 million more far procurement than 
Congress had made available by appropriation-the very thing 
prohibited by subsection (a) of the Anti-Deficiency Act. 

Just a little more than one year later, the Army was again 
explaining to the Congress massive overobligations in the "Other 
Procurement, Army" appropriation. Congress was less than 
p I e a s e d : 

Mr Edwards The committee meets this afternoon t o  give coneidera. 
tian IO an A m y  requirement for an additional $21 million IO liquidate 
abligstiona which have or *ill be incurred againif the  f l~ca l  year 
1973-75 "Other Procurement. Army." appropriation Thu ii 0 amtous 
and ditfurbrag mallei  berouae 11 m110lw~ anothri vi"1otion of Ihr 
Antt-Def%cmncy Act by the Army d6 (emphasis added) 

Although both the above examples of violations of R.S. 3679 are 
taken from the Army, the other military services have not escaped 
the notice of Congress. Mr. Edwards of the Subcommittee of the 
House of Representatives Committee on Appropriations when dis- 
cussing the 1973-75 Army violations in the procurement accounts 

.'31 U.S.C. I 5 8 5  (n) (1970). 
"Ma. Comp. Gen B-132900, Feb. 19. i976. 
"Heennga on_ Dep'f of D#/ense Appropnalrm for 1978, Bdare Dsp't of Defame 
Subromm of House Comm. on Appropnatiana. 35th Cong , I l t  Sean., Part 3.  S13 
(13771 [hereinafter cited as 1977 Xearmg~l. 
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a180 had this to say: "And it might be well to at least note in the 
record that while the Army is the one sitting here, standing in the 
need of prayer, that the Navy and the Air Farce haven't been too 
diligent either according to [the GAOI repart , , . ''36 Indeed, Mr. 
Edwards was addressing only a few of the many examples of 
violations of this first prohibition of subsection (a) of the Anti. 
Deficiency Act. 

A particularly dangerous ares in respect to the first prohibition is 
contracts that create unlimited or indeterminate liabilities. For 
instance, the provisions of a building lease wherein the government 
(lessee) was obligated to indemnify the Iemm for "losses, liabilities 
and litigation expenses" arising in relation to the lease was found by 
the Comptroller General to violate Revised Statutes 3679 because 
the provision obligated the government beyond the extent and 
availability of appropriations.a1 The logic i8 simple. By assuming 
responaibility far all losses, liabilities and litigation expenses arising 
from the lease, the government assumed an unlimited liability. No 
lid was placed upon the potential amount that the United States 
might become obliged to expend and thus the obligation, unlimited 
in nature, exceeded available appropriations, which are finite. A 
similar result is not reached, and no violation occurs, when a ceiling 
within appropriation availability is placed on the government's duty 
to indemnify.'$ 

The second prohibition in subsection (a) of 31 U.S.C. 5 665 forbids 
any officer or employee of the United States from outhonzmg any 
obligation or expenditure in excess of an appropriation. This is more 
sweeping than the first limitation imposed by the subsection. An 
actual overobligation or averexpenditure need not occur and yet a 
violation may. For example, suppose an appropriation is made and 
apportioned to the Department of the Army [hereinafter referred 
to as DAI in the amount of one million dollars. DA makes the funds 
available by allocations to subordinate commands far obligation.as If 
DA, upon receipt of the one million dollars, alloeates $1,100,000 to 
lower commands, a violation of subsection (a) occurs. The DA action 
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" a u t h o r i ~ e s " ~ ~  the subordinate commands to obligate funds in excess 
of available appropriations. The violation is complete the minute the 
allocation in excess of appropriations is made. Further, it  cannot be 
"cured." Even if DA were to discover the averallocation and with- 
draw the excess obligational authority," a reportable violation, the 
authorization to obligate in excess of available funds, exists.42 

While the first two prohibitions of subsection (a) address current 
appropriations, the third prohibition relates to future apprapria- 
tions. I t  was intended to prevent the Executive from involving the 
Government in any contract OF other obligation in one fiscal year by 
relying upon an appropriation to be made in the next fiscal year. 
This practice was decried as early as 1820. At that time, a member 
of the House protested "against the practice of permitting the 
Heads of Departmenta to legislate for Congress, and to pledge the 
funds of the Government to any extent a t  their pleasure. As a 
general principle . . . contracts aught not be made in anticipation of 
appropriations. . , ,"a3 

Executive agencies still attempt transactions that would create 
obligations on behalf of the United States in advance of appropria- 
tions. For instance, in 1971 the Administrative Office of the United 

the hlnd zuthoriZPtims w e  withdrawn before an overobligation DI overexpendi. 
ture  i s  made. However. this interpretation does not take into aeesunt the state. 
ment in 8 1  U S  C. B 66X.I and para. 1% AR 81-20, that  an oulhoniotion t o  
obbgnie in exeeis 01 appropnstions is P violation 
*%". . . [AI violstion of R.S. 3619. . . wiii OWYI when m y  action results in an 
overdiitribufian . . . of fund8 in m y  appropriation." AR 37-20, 'up" n. 40. para 
Ma. Sirniinrly. Omce 01 Mamgement b Budget Circular A 4 4 ,  July 1976 [here. 
insfter cited as OYB Cir. A 4 4 1  oravides si 0s-e 51. 
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States Courts was prevented by the Comptroller General from 
paying attorneys appointed by the Courts in one fiscal year with 
appropriations made available in succeeding fiscal years.44 Thus, 
with one notable exception, care must be taken to insure that 
transactions do not create obligations in one fiscal )ear with the 
intent ta fund such obligations from appropriations to be made in 
the future, unless specifically authorized by l a w  

The permissible exception just mentioned is a limited one. A 
eonditional contract obligates the government only if and when an 
appropriation is passed. Such contracts were discussed in a 1969 
Comptroller General decision: 

Although the government ma) not be obligated by eontrart or pur- 
ahsie.  unless atherniae authorized by IPU until an apprapristian aef 
providing funds with uhich t o  make payment has been enacted a 
conditionnl contrael r h i e h  ~pecifleaily provides that the government's 
liability IS contingent upon the future availabrlify of appropriations 
may be entered info prior LO the enactment of m appropriaiior act  

Provision is made in the Armed Services Procurement Regulation. 
Section 1318, for such conditional c o n t r a ~ t r . ~ ~  

Subsection (b) of Revised Statutes 3679, the second subsection 
that can result in criminal and admmistrative ~anc t ions ,~ '  contains a 
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very different prohibition from those found in subsection (a). I t  
prohibits acceptance of voluntary services an behalf of the United 
States: 

(b) No officer or employee af the  Vnited States  shall accept voluntary 
~ e r ~ i e e  for the Unried States m employ personal service hn excess of 
that  authorized by law, except m eases of emergency involving the 
safety of human life or the protection af  property.^^ 

The Comptroller General enlarged the rule by saying no person is 
authorized to make himself a voluntary creditor of the United 
States by incumng and paying obligations of the government which 
he is not legally required or authorized to incur or to pay.4g Thus, 
the subsection is directed not only at  agents of the United States 
who accept voluntary services, but a t  the individuals rendering such 
services as well. The entire transaction, offer and acceptance of 
voluntary services, is forbiddms0 

However, it must be remembered that this prohibition relates to 
voluntary services rendered by private individuals without authori- 
zation of law and not to ". . . the assignment of persons holding 
office under the government t o  the performance of additional duties 
or the duties of another poaition without additional campensa- 
t i ~ n . " ~ '  Any service rendered to the United States in violation of 
R.S. 3619 does not obligate the government, legally or morally, to 
make any payment for such serviees.l' The prohibition was well, if 
somewhat restrictively, summarized in an early decision of the 
United States Supreme Court+ 

It wovld eeem that  Congress designed t o  put i ts  mark of eondernna- 
tisn upon the  practice of obtaining aervieea from privati  parties, 
without inewrlng habilities for them, such as w u  adopted m this 
ease, when, on May 4 ,  1684, It declared that  "Hereafter no deparr- 
mentor  officer of the  United States  shall aeeept voluntary ~erv iee  for 
the Government, 01 employ persand service m exeeas of that BY- 

thonzed by l a w  except in case% ofsudden emergeneyinrolvmg loss of 
human life 01 the desfrvetian af property.' ' 28 Stat  17. C 37. The 
langu~ge used elearly indiestea that  the government shall not,  except 
in the emergeneiea mentioned. place itself under obhgstmns io any 

U I d  at  $ 665(b) 
'*MI. Camo. Gen 8-1290M Sent. 6 1956 
E ~ M Y I .  cam;. G~~ B-177896. A;. 2 i . w a  
&I23 Comp. Gm. 272 (i843); 811 11.0 3D Op. Att'y Gen 51, I 2  (ISiS),  Ms. Comp 
Gen. B-117719, Oet 15. i985. 
"13 Comp. Oen. 106 (1933); 10 Comp. Gen. 246 (1830); 3 Comp Gen 681 (1924); 
ma camp.  en B-177896, ~ p r .  24, m a ,  YS camp  en. B - ~ ~ o ~ s B ,  i J U " ~  1961. 
s8United States Y Ssn Jaeinto Tin C o  , 125 U S 278 (1383). 
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one The p ~ n a p i e  condemned IS the same. whether the part) ren- 
dering the ~ e r v i e e  does 80 without any charge or heesvae paid by 
other partrer The government IS forbidden to accept the iervice 8n 
eifhereaae 

There are three exceptions to the prohibition against accepting 
voluntary services. T m  are in the statute while the other is dis- 
cussed in the legislative history of R.S. 3679, and in Comptroller 
General decisions. 

Revised Statutes 3679 authorizes acceptance of voluntary services 
an behalf of the United States if there is an "emergency involving 
the safety of human life or the protection of property.''ss This 
exception is intended to reach "occasions when the life-saving or- 
ganization of government might require the service af persons not 
regularly provided far by law."Se The exception authorizes incurr- 
ence of deficiencies only for personal services needed to save lives 
or ta protect property,$' and the property protected must be gov- 
ernment propefiy,58 

Guidance for determining what constitutes an "emergency" within 
the meaning of the statute is found in Comptroller General deei- 
sions. For instance, in 1923 the Comptroller General considered a 
claim from the S.S. Rexmore's The Rexmore, a British 
vessel, while bvund for London, received a message from the U.S. 
Army transport ship Crook. The Crook was taking mater in a hold 
and appeared to be in danger of sinking. The Crook was carrying 
1100 people The Rexmore deviated from its course, reached the 
Croak and accompanied that vemel until the danger was past. Later 
the owners af the Rexmore filed a elaim for 600 pounds. In allowing 
part of the claim, the Comptroller General s ta ted 

The cium 16 m e  of i i rs ices  rendered under sudden emergent) ~ n -  
voii,ing the l h a  of human life or the destruction of Government 
property. [R.S. 36791 ielPLe8 parfievinrlg t o  Lhe acceptance of rha f  
IS termed mlunfmy m v i ~ e s  and the ~mplicafian af the italufe IB that 
claim. against the United S r ~ t e a  arising under the eandifiona [herel 
stated may be eonnidered Sveh claims are more or l e s i  in the nature 
of equities and are generally for submission t o  the Congress 
hawever B rangible ~ e i v i e e  sppeare t o  h a w  been rendered for 
definite compenaslion can he computed. there appears no ream 

,.Id at 306. 
U S C 5 66Xb3 (1910) 

B.15 CONO. REC 341-11 (1851) (remarks af Congressman Randall1 See at80 15 
CONC. REC. e l 4 3 4  (le%%). 
.'Ma. Camp Gen 8-152551, Feb. 24.  1976 
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If an appropriation IS svmlnble, settlement and adjustment should not 
be mads through this offiiee." 

At the other end of the spectrum, the Comptroller General in 
1930 addressed a situation in which compensation for voluntary 
services was denied.81 In 1928 a Kavy seaplane made a forced 
landing close to one of the Florida keys. The aircraft was intact and 
the pilot was in no danger. Mr. J. B. Easton was boating in the 
vicinity af the dawned aircraft and offered to tow the plane 2% miles 
to the nearest island. He was allawed to do so by the pilot. Later, 
Mr. Easton filed a claim far his services. The Comptroller General 
denied the claim saying: 

The question 18 whether the sewices should bo eonaidered BQ 

having been rendered under avdden emergency invalving I ~ P  of 
human life or destruction of Government property B O  a8 co bring the 
anid elaim within the pwwew af section 3618, Revised Sfature~ .  . . . 
I t  appears t o  be definitely established thie ease did not 
involve loss of human l i f e  or destruction of Government property 
The facts of recard eonelusively show that the iervice% here I" quea. 
lion were voluntary and rendered ~n a m e  not within the exception8 
stated in [R.S. 36791 . The ~eeeptanee of voluntary ~ e r w e e  in 
e ~ n f r a ~ e n f m  of the statute cannot form the basis of B legal claim 
against the United States  8' 

. t h a t .  

The foregoing decisions indicate that  payment for voluntary 
services because of an "emergency" as an exception to  R.S. 3619 is 
permissible only in the event  of a sudden life- or property-  
imperiling situation. Mere inconvenience or c potential future 
emergency is not enough. 

The second exception derives from the statutory language which 
prohibits acceptance only of voluntary services "in excess of that 
authorized by law.." This language clearly permits officers or em- 
ployees of the United States to accept voluntary services where 
there is express legislative authority to  do The legislative 
naiver must be specif i~.~ '  In the words of the Comptroller General, 
". . . the Congress, when it [believes 1 the use of voluntary services 
to be desirable, speciiically [provides] for the acceptance of those 

General legislative authority to issue regulations to 

For B i i m l l ~ r  result m e  3 Comp Gen 979 (1924) 
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implement statutory duties is not sufficient to authorize acceptance 
of voluntary services based upon such regulations.ee For instance, 
10 U.S.C.  5 3012 provides: -_ -  

(b) The Secretary [of the  Army1 in responsible for and has the 
authority neeesaary t o  eonduet all the  affairs of the Department of the 
Arm) 

lgl The Secrernry may prescribe ~egularions t o  carry out his fune- 
f m s .  pouers  and duties under fhia title." 

The authority to issue regulations to carry out the very broad duties 
given to the secretary does not include the power to issue regula- 
tions that would permit the acceptance of voluntary services other- 
q,ise prohibited by 31 U.S.C B 66Xb).8n 

In addition to the exemptions in R.S.  3679 permitting acceptance 
of and payment for voluntary services, another exception has de- 
veloped from the legislative history of the Acceptance of 
gratuitous services provided u,ith the express consent of the gov- 
ernment is not a violation of the Statute if there is "some applicable 
provision of law authorizing the acceptance of services without 
compensation."" This concept of gratuitous services "as addressed 
early by the Comptroller General in 1928. The Federal Trade 
Commission proposed to enter a contract for stenographic services. 
The services were to  be furnished a t  no cast to the government. In  
holding that the services were not prohibited by subsection (b) of 
R.S 3679, the Comptroller General observed: 

- _ *  

The vduntar) s e r v ~ e e  referred t o  I" R S 3679 is n o t  neceisar~l? 
r)non)moui with grafu i tou~ s e r v ~ c ~ .  but aanremplnfes service fur- 
nished an Lhe inifislive of the  par ty  rendermg the same without 
request from 01 agreement with. the Enited States therefor Services 
furnished pursuant t o  a formal contract are not rollinfar) xithin the 
meaning of raid aeeuan 

*.Id 
*'I0 U S C. I 3 0 1 2  (1976) 
61Ps Comp. Gen. B-139261. June 26, 1959 
asSee Director a l the  Bureau of the Budget and Comprraller General of the United 
Ststea, Report and Reeammendahons With Reaped t o  the A n t i - D e h e n e y  Act 
and Relacad Legislation and Procedures t o  the Senate Committee on Appropris- 
lions (l%T). 
"27 Camp Gen 1%. 196 11847) 
'L7 Comp. Den 810, 811 11928). See a180 opinion of The Judge  Advocate General of 
the Army. DAJA-AL 197812016, 6 Feb 1978 
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This decision was clarified somewhat in later Comptroller cases, 
notably that a t  26 Comp. Gen. 966. That decision involved a request 
by the Civil Service Commission to employ college students without 
compensation as part of an educational mstitution'a "internship 
program." The Comptroller General first stated the general rule 
related to acceptance of gratuitous services: 

. . The prohibition against acceptance of voluntary aervites (con. 
tained I" 8ecnon 3619. Revised Statutes1 does not. of itself, prevent 
the accepfan~e of gratuitou8 service8 if olhrrvisr legal, where the 
i e r ~ i e e b  m e  rendered by m e  who upon being appointed ais P Govern. 
ment employee without compens~fion,  anees  I" writing. and in nd- 
vanee, that  he waives m y  and ail claims against the Government on 
m o u n t  af such ~ e r v i c e s  I* (ernphase added) 

"26 Comp. Gen. 856, 95B-59 (1417). it should be noted that  8 aomewhst dffferenf 
*le sPPlleli t o  students and on-the-job studies In United States  Civil Service 
Commisllon Bulletin No 309-15, S u b j e t .  Providing W o r k i l k  E r p e r ~ e n e e  for  
Studenta in B Konpsy Sts tua,  July 11, 1974, the rule concerning atudenf s tudlei  i i  
s ts led thuslu: 

Additionniiy, many m t u t e s  exist that permit training by federal ageneles of stu. 
dents in B volunteer or mnpng statue. A good exsmple I I ~  the Camprehensire 
Employment and Training Act of 1973, Pub L 93-206. 81 Stat B 9 ,  Dec 28, 187s 
(28 U S.C $ 801. et  aeq I [hereinafter referred to  2 8  CETAI. In D 1875 opinion (n 
Comp. Gen. 5 6 0 )  addressing CETA, the Comptroller General Faneluded: 

I m E L  ofun."lh.n.* , *W,<S,  "St 

Ih.I Ph?.l. .I U l d  I" SI u s c , 866 
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Key language in the general rule is the requirement that gratuitiaus 
services ahen  accepted must be "athenvise legal." The Comptroller 
General does not elucidate. Does this mean that there must be 
expresa statutory provision for acceptance of gratuitous services, or 
merely that such services are not prohibited by some statute or 
regulation? A draft revision af Army Regulation 31-20 indicate8 
that express statutory authority mu8t exist. 

A Vidation occurs uhen 8" officer or employee permits an individual 
to perform I3ume i erv~ee l ,  without pay, or other eompenanfian 
Such P i 'idation IS not avoided b )  the Indiuiduah i a i v e r  of eampen- 

(emphasis added) 

There are two statutes applicable to the Army, 31 U.S.C.  5 666 
concerning reserve officers, and employment of experts and eon- 
sultants under 6 U.S.C. P 3101, that permit acceptance of gratuitous 
services. 

Additionally, the Comptroller General further limits acceptance 
of such services to those instances when compensation for the 
services is fixed admrktratively and is paid from a lump sum 
a p p r ~ p r i a t i o n . ~ ~  Compensation may not be uaived, according to the 
Comptroller General, vhere 

. . compensation IS fixed for any o m e e  or position by or pursuant to 
itstube and there e x i a t i  no 8ppleifie nufhanfy far the payment of an 
amount leis than thar specifically provided the amount 80 fixed 
must be paid LO the pemon filling the office or psi t ion and . there 
can be no vnhd w w e r  of d i  or any part of the ~alsrg  

This is reasonable because waiver of a statutory right to a salary 
fixed by Conpess is dubious a t  best. In fact, the Court of Claims in 
Miller v .  United States labeled such attempts as void In viaiation 
of public policy. 

Any bwgnin uhereby,  in advance af his sppainlmeni to an office uifh 
a aslnry fixed by iegislative authority, the appointee at tempts  t o  
'pee with the individual making the appointment that  he will waive 
811 s d m y  or accept something l e s i  than the Statutory Bum. i s  contrary 
t o  publie pobey. and should not be tdeinied by the e o u l t ~ . ~ '  

The conclusion to  be drawn from the foregoing decisions is that 
services which can be accepted without violating R.S. 3679 are few 

'rDDlsh Army Reg No. 87-20. Administrative Control of Appropriated Bunds 
(Feb 1977) [hereinafter cited ad Draft AR 37-20] 
" 9 6  Camp. Gen 9M. 961 (19(71. 
"Id a t  969 
"Miller I United States LO3 F 413 ( C  C 5 D X Y i9001 
n l d  at415  
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and are hemmed in with numerous limitations. The Department of 
the A m y  has recognized these limitations in its proposed revision 
to Army Regulation 37-20.78 

Subsection (h) is the final punitive subsection of the Anti- 
Deficiency Act and provides: 

No oMcer or employee o f t h e  United States  lihaii authorize or create 
m y  obhgalion or mske any expendilure (AI in e x c e l l  of an apwr- 
tionment or reapportionment. or IBI m e x c e ~  of the amount per- 
mitted by regulationa prescribed p w i u s n t  to subsection (g) of thin 
BWliO".'* 

This subsection is important for two reasons. First, it  emphasizes 
the statute's primary thrust, prohibition of authorizations, obliga- 
tions or expenditures in excess of an apportionment or r e a p p r -  
tionment.'O Apportionment, the method adopted by Congress to 
keep agencies within their respective appropriations, must be made 
in a manner that will prevent the need for deficiency or supplemen- 
tal appropriations and, assuming apportionments are properly 

'.Dr.It AR 81-10, dupm n. IS, pais. 18, provides: 
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made, the appropriation subject to those apportionments should 
remain intact. Naturally, if the apportionment is exceeded (a  vioh- 
tion of R .S .  3679 itsem, it is possible for the appropriation to 
become overobligated or overexpended. However, by requiring ap- 
portionments which restrict the amount of obligational authority 
available at any one time, the chance of exceeding an appropriation 
is far less than it would be otherwise. 

Second, the statute prohibits actions "in excess of the amount 
permitted by regulations prescribed pursuant to subsection (gl of 
[R.S. 36791."82 This provision provides executive agencies with dis- 
eretion. The statute does not require authorizations, obligations, or 
expenditures in excess of fund subdivisions below the level of an 
apportionment to be treated 88 violations of R.S. 3679. Honever, 
because of the prohibition against actions in excess of those per- 
mitted by regulation, the head of an agency can elevate such ex- 
cesses to the level of a Statutory violation. This result is discussed 
in DoD Handbook 1220.9H. Citing subsection (h) of the Anti- 
Deficiency Act, the Handbook continues: 

DoD Dliealive 7200.1 w88 iasued purausnf to Section 3678 Revised 
Statutes,  and haa the force and effect of law Therefore creating 
an obligafian or making an expenditure ~n excess of the amount per- 
mitted by DaD Directire 7200.1, or violat ion of  any prorisiani 
thereof, is 88 much. and 88 m i o u  B violation af the law a8 ~ r e ~ t i n g  
an obligation or making an expenditure in excess af an appropriation 
apparrmnment, or respport,onment . . s a  

DaD Directive 7200.1 establishes further fund subdivisions (alloca- 
tions, allotments) the violation of which are violations of R.S .  3679. 
Thus, the Secretary of Defense has elected by his own regulations 
to exercise the discretion provided by statute and elevate violations 
of subdivisions of funds below an apportionment to the level of 
statutory violations. 

E .  NONPUNITNE SECTIOXS 
The remaining subsections of Revised Statutes 3679 are impor- 

tant because they establish an intricate scheme for apportionment of 
appropriations. The basic requirement for apportionment is found in 
subsection (eI(1): 

Except BI otherwise provided in thrs s e m o n .  all appropriations or 
hinds available for obligation for a definite period of tune ahsil be 50 

'*a1 U.S.C. I686(h) (1970). 
UDep't of Ddcnae 7220 9-H. Aecaunflng Guldrnee Handbaoh. para 21008 8.1. 
Aug. 1, 1973 [heremafter cited 8s DoD 7220 9H1. 
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apportioned ad  t o  prevent obligatian 01 expenditure thereof in  B man- 
ner uhich wovld indicate s nece~sitv for defieiener or svodemental " .. 
apprapriationa for such period, and sii  approprmtiun~ a? funds not 
limited 10 P definite period of time, and aIi m f h o r i w i m a  t o  ereace 
ohligatians by contract tn advance of appraprintion8, shall be eo ap- 
portioned as IO aehiei'e t h e  mast effective and e e m o r n i e d  " 8 0  

thereof 

A 1957 Comptroller Generai opinion discussing this subsection indi- 
cated that apportionment is required not only to prevent the need 
for deficiency or supplemental appropriations, but to insure that 
there is no drastic curtailment of the activity for which the appro- 
priation is Such curtailment could occur, absent an appor- 
tionment, by an agency expending its entire appropriation before 
the end of a fiscal year. Congress would then be placed in the posi- 
tion of granting an additional appropriation or allowing the activity 
to cease. 

I t  is evident from reading the apportionment subsections of R.S. 
3679 (31 U.S.C. 5 665(clig) I that Congress wants to insure that 
executive agencies establish controls that will implement the appor- 
tionment scheme. Heads of departments and agencies must conduct 
government operations during B fiscal year within the limits of ap- 
propriations and expend such appropriations at  a rate which will not 
exhaust the funds before the end of the period for which they are 
appropriated.8e 

IV. IMPLEMENTATION OF THE ACT 
requires the heads of agencies to 

establish systems of administrative controls to implement the act. 
Subsection (gl of R.S. 3619 

.'a6 Comp. Gen.  699 (19611. Apportionments and reapportionments rhieh might 
~ n ~ o l ~ e  the necessity af deficiency or ~upplemental sppropnatians can be made 
under certain circumstances Subsection (4 (11 of R S 3679 (31 U S  C 9 555 (el 
(111 provides: 
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The systems must do two things: (1) keep obligations and expendi- 
tures within the amount of an apportionment, and (2) enable the 
agency head to fix responsibility for making any obligation or ex- 
penditure in excess of an apportionment.8n Such administrative con- 
trols are present a t  various levels within the executive branch. 

The first step in the ladder of R.S. 3679 implementation is the 
Office of Management and Budget [hereinafter referred to  as OMBI. 
It was only after the creation af OMB that significant strides 
were made to insure compliance with the Anti-Deficiency Act.so I t  
was this office that began to effect accounting improvements, es- 
tablish tighter fund controls and simplify appropriation strue- 
tures.81 OMB implementation of R.S. 3679 is found in OMB Circular 
A 3 4  [hereinafter referred t o  as A 3 4 ] . s a  

Guidelines and controls are provided by A 3 4  that strengthen the 
apportionment process, which 88 previously mentionedn’ is the 
bulwark of the Anti-Deficiency Act’s provision8 to  prevent defieien- 
d e s  in  appropriation^.^' Included in A 3 4  are “ . . . instructions on 
budget execution-financial plans, apportionments, reapportion- 
ments, deferrals, proposed and enacted rescissions, systems for 
administrative control of funds, allotments, operating budgets, re. 
ports on budget execution, and reports on vialations of section 3679 
of the Revised  statute^."^' 

The portion of A 3 4  related to administrative systems for control 
of funds establishes certain minimum standards for such systems. 
There must be controls that: 

(1) are not inconsistent with any accounting procedures 
prescribed by law or pursuant to lax%-, 
(2) restrict obligations or expenditures against each ap- 
propriation to the amount of apportionments or reappar- 
tianments made for each appropriation, 
(3) enable the agency head to fix responsibility for the 
creation of any obligation or the making of any expendi- 

“Sas #merally Interim Report on Effectiveness and Enforcement of Lhe Anti- 
Deficiency Act, t o  the Houae Comm on Appropnations, 84th Cong. ,  1st Seas 
3606 119661 [hereinafter eifed PI  Interim Report. 19551 
*.Formerly the Bureau of the Budget 
e‘J BVRKEHEAD, GOVERNMEW BUDGET~YO 3 4 4 4 5  (1958) 
“Senate Comm. on Government Operallona. Financial Mmagement i n  the Fed- 
eral Government, 87th c o n g . .  i a t  seas la148 (1961). 
“OYB Cir A 4 4 ,  lnstruetlana on Budget Execution. July 15. 1910 
‘,See dmcussion. mpm at 20 

a1 U.S C. 5 5  6661~1 through lg) See also rext  abme note 79, mpra 
“OMB Or. A-34, dupro note 92, at 3 
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ture in excess of an apportionment or reapportionment, 
and 

(4) provide for prompt reporting of violations of imple- 
menting regulations or the statute.e6 

The Department of Defense (DoD) issued DoD Directive 7200.1, 
August 18, 1955, prescribing a system of administrative controls, as 
required by law and consistent with OMB guidance. T h e  directive's 
stated purpose is easentially that of the statutory mandate: 

B. The p w p m  of IDoDD 7200 11 ia to  (a) prescribe Department of 
Defense regulations designed to  res tnet  obligations nndior expendi- 
lures against each approprinf ian or other  fund IO the  m ~ m t  
avsiisbie therein, and, where apportionments or reapportionmema of 
appropnatians are required t o  be made. to  the s m m n i i  of meh appor- 
tionments 01. reapportionments, and (b) enable the Assistant Secre- 
tary af Defenae (Comptroiierl to fix responsibility lor the  ereatm of 
m y  obligation or the making af an: expenditure in excess of ~n sp- 
p r o p r i a t i a n ,  ~ p p o r t i o n m e n t ,  r e a p p o r t m n m e n l ,  o r  aubdtotston 
thereof Sq (emphaais added) 

The key language in the DoD directive's statement of purpose is 
'"subdivision thereof." This extends the prohibitons and reporting 
requirements of the act to fund subdivisions below the appartionment 
level. The directive provides for two fu r the r  subdivisions of 
funda. The Secretary of each military department, or designated of- 
ficial of other Department of Defense components, must allocate ap- 
portioned funds to operating agencies. The total allocations "within 
each appropriation shall not be in exces8 of the amount indicated in 
the apportionment document as being available for use for each ap- 
portionment period." The head of each operating agency that re- 
ceives an allocation must then make allotments in specific amounts, 
in writing, to the heads of installations or other organizational 
units.ea Again, the total of sum8 allotted cannot exceed the amount 
of allocations available for the period in question. The heads of in- 
stallations may make subaliatments, if required. Graphically, and in 

sa31 L'.S C 9 flBS(g1 (Supp V 1975). See a180 OMB Cir. A J 4 .  mpra note 92, Part 
ill 
"DoD D n  7200 1. 8upro note 40. para I i  8. This directive IS under revidon. 
"Id para VI 
ODld  pars. V1.A. 
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simplified form, the scheme operates as shown in Table 2. The net 
effect  of t he  directive is t o  make an  averobligation, over- 
authorization or overexpenditure by an installation of its allotment a 
violation of R.S. 3679. Instead of a limited number of potential vio- 
lations at the apportionment level, a larger number of potential 
vioiations is possible at the numerous installations receiving allot- 
ments. This is the reason that Section IX of the directive places 
responsibility to assure that obligations and expenditures will not 
exceed allotments or suballotments directly on "the head of each 
installation 07 other DoD organization that receives allotments or 
suballotments." loo In theory a t  least, the violations, although po- 
tentially more numerous, should involve l e s ~  money by being below 
the apportionment level. 

Section XI1 of the directive addresses violations of R.S. 3679. I t  
requires that violations of the statute or the directive be reported to 
the head of the military department in which the violation occurred. 
Upon receipt of the report, the agency head, on the basis of the 
report and other appropriate data, will take "appropriate diseiplin- 
ary action, including, when circumstances warrant, suspension from 
duty without pay. removal from office where applicable, OT appro- 

Loold para IX 
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priate action under the Uniform Code of Nilitary Justice." lo' The 
directive does not describe exactly what "other appropriate data" 
not contained in the report of violation may be relied upon. Cer- 
tainly any extraneous information used by the agency head or a 
subordinate commander to determine the disciplinary action that is 
"appropriate" must necessarily be rather limited. The person sub- 
ject to the discipline may have had no opportunity to examine such 
data, The DoD directive requires only that the report contain a 
statement from the responsible aEficer of any extenuating circum- 
stances related to the violation.1Dz Any data relied upon that is not 
in the report should be made available to the individual subject to 
potential discipline. 

Paragraph B in the same Section XI1 describes the information 
that must be developed and put in reports of violation under R.S. 
3679. The military departments have implemented these reporting 
requirements in their variou8 regulations.'oa The final substantive 
paragraph of the directive requires military departmental im- 
plementation of the directive. I t  reads: 

XIV lmplementatlon 
This directive shall be implemented in each military department by 
the pmmulgatmn of instructions . . all subsequent changes, addi- 
tions 01 deletions t o  such i n b t r ~ e t i o n s  shi l l  be submitted t o  the 
A~sistant Secretary of Defenie (Comptroller) for approval prior to 
iesuance.~o' 

The Department of the Army has complied with this requirement in 
A m y  Regulation 3740.'05 

provides a detailed dis- 
cussion of actions that are violations of Revised Statutes 3679. In 
many cases subparagraphs of paragraph 16 merely paraphrase the 
Anti-Deficiency Act, OMB Circular A 3 4 ,  or DoD Directive 7200.1. 
For instance, subparagraph 16c provides: 

Paragraph 16 of the Army Regulation 

iD'Id. psm.  XII.  If ahould be noted thet military pereonnel are more vulnerable to 
criminal prmeeut lm for vialatiom af R S 3679 than are their civilian counter- 
parts who ale not subject to tho Uniform Code of Military Justice. Civilians csn be 
prosecuted for enminal violations af R.S. 3679 only if avch vmlntions w e  knouing 
and wllifui. Hawover, military peraannel couid be prosecuted lor dereliction of 
duly 01 breach o l  8 lnwlui ~ .egu Ia f i~n  
"'Id para XIIB(2) (g). 
"'See, c.g.. AR 37-20. w p r a  note 40, psraa. 17 & 18. See aibo Air Force Rev 
177-16, Admmsfrntive Control of Appropnsfions (15 May 1976). 
L"DoD Dir. 7200 1, mpra note 40,  section XIV 
xo6AR S7-20, supra note 40 
l a r d  
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Any . employee of the Department o f t h e  Arms r h o  inuolvei t h e  
Government in a contract or other ahligation far t h e  payment of 
money far any purpaae, either I" advnnee of apprapriafians or w t h m  
adequate funding authority t o  cover the abhgation. 18 in violation of 
Revised S t ~ t u f e i  3679 

Note subsection (a) of the Anti-Deficiency Act: 
No offleer or employee of the United States ihsii make or authorize 
an expenditure or create or authorize m ahiigaiion under an) ~ p p r o -  
pFintlon or fund in excew a i  the amount rvsiiable therein. nor ahali 
any such offleer 01 empio)ee involve the Government ~n an) e ~ n f i a e f  
or other obiiganon. for the payment of manes far m y  purpnae m ad- 
vance ofsppropriafians made for such purpnae 

Other subparagraphs of paragraph 16 are explanatory in nature. In 
this vein, subparagraph 16b emphasizes that subparagraph (a) af 
the Anti-Deficiency Act, just quoted, requires consideration of both 
obligations and authorizations to obligate, singly or in combination 
Subparagraph 16(b) states: " . . , incurrence of obligations or is- 
suance of authorizations to incur obligations, either separately or 
combined, in excess of fund availability authorized by any subdivi- 
sion of appropriated funds is a violation of Revised Statutes 
3679."1a8 Some other subparagraphs however do more than para- 
phrase or expiain the statute. A few of these subparagraphs create 
interpretive problems that deserve considered attention. Foremost 
of the villains in this reapect is subparagraph 16a which provides: 

Except uhen avthormd by the provisions of Revised Stntvrei 3732 
(See. 1111. or other applicable laws. B violation a i  Revised Scatuten 
3679, ad amended. and of this r egu l s f i~n  mi1 occur Then any action 
remits  i n  an overdisfnhurmn. oierobiigstion. or averexpenditure of 
funds in m y  appropriation or subdivision thereof 

This portion of subparagraph E a  does no more than reiterate the 
prohibitions established by subparagraph (a) of R.S. 3679, a dis- 
tribution af funds being nothing more than an authorization to 
obligate funds."l However. the regulation continues by further de- 
fining a violation as any action that "exceeds any statutory or a d -  
min is t ra t ive  lzmttatzon p r o p e r l y  tmposed upon  the port ieulor  
transaction OT f u n d  involved." 'I2 (emphasis added) The emphasized 
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language seems to expand significantly the number and type of po- 
tential R.S. 3679 violations. It appears to make the vialatian of any 
limitation imposed upon a fund or a fund transaction a violation of 
R.S. 3679. Same support far this interpretation is found in the DoD 
Accounting Guidance Handbook, paragraph 21003.B.k 

IAlny absolute reitrietion or l imifafim impmed sdminiatrntiveiy 
which modifies or restricts the w m b  of fund avthorizafians 11 e . ,  lim- 
its the authority 10 issue a l i o e a l m i ,  allotments 01 subailotments, UP 
authority t o  incur obligations or make erpendituresl. in effect al8o 
c m m f u t e s  a separate subdiviaian Io funds. and shall be treated 89 
such 

If this i8 the effect, in faet, of para. 16a, AR 37-20, many transac- 
tions otherwise totally unrelated to fund control become limits far 
fund control purposes. For example, Army Regulation 105-16, a 
communications regulation, prescribes policies and procedures and 
defines responsibilities related to communications equipment to in- 
sure that such equipment complies with national and international 
regulations governing the use of the "electromagnetic spec- 
trum." I t  establishes procedures for obtaining a radio frequency 
allocation. Obviously, fund control to prevent overobligation or 
overexpenditure under an appropriation is not the critical aim of 
this regulation. However, the fallowing provision of AR 105-16 
could be construed as an "administrative limitation . . . upon . . . 
funds" within the meaning of paragraph Ma, AR 37-20: "Funds for 
the development, purchase, lease, or use of equipment or systems 
the operation of which is dependent upon the use of the radio fre- 
quency SpeCtNm, will not be released to the contracting officer 
until DA . . . has formally approved an RF [radio frequency] alloea- 
tion. , ." l i s  Both regulations are poorly written. Why tie fund ex- 
penditure to the limitation in AR 106-16? Why make it possible 
under paragraph 16a of AR 37-20 to construe language such as that 
Just quoted as a fund limitation the violation of which vould also be 
a violation of the Revised Statutes 3679? By the careless drafting 
used in both regulations, an unneceasary question of regulatory eon. 
struction arises, namely, is AR 10j-16 to  be considered an adminis- 
trative limitation of the use of funds? 

Fortunately, guidance is available to r e d v e  these questions. On 
30 May 1975 in a memorandum for the Comptroller of the Army, the 

L L * D ~ D  Handbook 7220 9-H 8 z p m  note 83. para. 21003 5.6 
'L'Army Reg. No. 105-16. Radio Frequency Allocations For Equipment Under 
Development Production, and Procurement 120 Dec 1978) 
LL51d pars I-la 
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Ass ia t an t  Sec re t a ry  of t he  Army (Financial  Xanagemen t j  
(ASA(FM)) reinterpreted "administrative limitation of funds" and 
specifically paragraph 21003.B.5, DoD handbook 7220.9-H. The 
memorandum corrected an "apparent Army misinterpretation of 
policy contained in pa rag raph  2 1 0 0 3 . B . 5 ,  D o D  Handbook 
7220.9-H."LLp The memorandum continued Kith the proper ean- 
struetion: 

I t  has long been our policy t o  l imit RS 3679 iialaiions f o  thaae 
uhere monetary restrictions are related directly t o  the funding 
budgetar) c o n t r o l  proceas or required b) specific ~iafufe [Tlhe 
exceeding of an absolute limitnfian on use of funds Imposed by DoD 
DA or commanders in funding channels ~ u n i t i t u f e s  a v l ~ l a l i ~ n  a i  R S 
3619 

Thus, to be a fund limitation within the meaning of AR 37-20, para- 
graph 16a. and R.S. 3679, a limitation must be: 

( 1 )  included on or as a part of a funding document, 
(2) implementing a specific Btatute such as the minor eon- 

(3) imposed by a regulation or a directive that imple- 

(4) directed within fundinglbudgetary channels. 

struetion 

ments 3679, or 

Oblique support for the Assistant Secretary's interpretation lim- 
iting the number of fund limitations is found in the House of Repre- 
sentatives Interim Report on Enforcement of the Anti-Deficiency 
Act. The report caneluded that one of the common situations leading 
to violation8 of that act included ''USE of an excessive number of 
allotments [fund iimitat~ans] too restrictive in amount." Cer- 
tainly, without the limiting interpretation of the Assistant Secre- 
tary,  the sweeping language of 16a concerning "administrative 
limitations" on the use af funds would create innumerable fund lim- 
itations subject to vialatian within the meaning of R.S. 3679. The 
Army would be rapidly marching backward into the very error 
noted by the House of Representatives in the Interim Report in 
1965. However, following the ASA(FM) interpretation, the Army is 

"'Memorandum for the Cornpiroller of the Army from the A ~ ~ m f a n f  Secretary of 
the *'my (Fmancial Yanngemeni). subject: Section 3679 of the Revised Statutes 
AB Amended (31 U S C 5 6661. SO May 1975 lhereinafter cited ss ASA iFMi Mem: 
ar~nduml 
'L'ld 
lx810 U S C 2674 (19701. as amended (Supp V 1975) 
L1*lnlerlm Report. 1966, mpm note 88, B L  2 
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freed from the meaningless exercise af reporting "violations" oi the 
Anti-Deficiency Act because of failure to comply with regulations 
not within the funding channels, such 88 AR 105-16 on communica- 
tions equipment. 

has incorporated the 
ASA(FM) interpretation by deleting any reference to adminiatra- 
tive limitations. The succesmr paragraph in the draft AR to 16a 
is p q p h  9a which reads in pertinent part: 'I. , . [AI violation of Re- 
vised Statutes 3679, as amended, . . . will occur when any action 
. . . ereeeds any statutory limitation imposed upon the particular 
transaction or funds involved." 111 (emphasis added) 

Compare uith the c m n t  paragraph Ma: ". . . [A] violation of Re- 
vised Statutes 3679, as amended, . . . will occur when action . . , 
esceeds any statutory or administrative Imitation properly im- 
posed upon the particular transaction or funds involved." lZ1 (em- 
phasis added) Miraculously, the wound in the flesh of the Army 
heals. With the elimination of two simple words the draft regulation 
eliminates a multitude of potential violations created by the broad 
sweep of the present Army regulation, but never intended by Con- 
gress when it passed R.S. 3679. Congress was little concerned when 
passing the Anti-Deficiency Act with radio frequencies or their 
manner of assignment. There is no statute requiring reports to 
Congress of such transgressions unles8 paragraph 16a of AR 37-20 
is applied too broadly. With the change proposed by the draft regu- 
lation, the danger of such iaulty applieation of the provisions of the 
Anti-Deficiency Act is removed.123 

Until revision of Army Regulation 31-20, reliance must be placed 
upon current Department of the Army policy to avoid the pitfalls of 
too many administrative fund subdivisions. The current policy is 
stated in a message 

1. Effective 1 October 1977 (FY 78), limitations subject 
to the proviaions of R.S. 3679 will be shown on the fund 

A proposed revision to  AR 37-20 

issued in October 1977 

'.'Message. DTG is0372 Oct 77.  iaaued b;'DACA-FAAi, aubjeet: Identifiestion 
of Absolute Limitatma Falling Under the Proviama of Seetion 3679 of the Re. 
vmed Statute%, a3 amended (31 U S . C .  5 665)  [hereinafter ciied 8s Abaoluta Lim- 
itatma Mesaage1 
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authorization document (DA 1323 or other authorized 
fund issuance document). Other constraints established at 
any organizational level wlthin the A m y  are considered 
to be and are designated as targets. 

2.  Limitations on funding documents established a t  De- 
partment of the Army level must be perpetuated by 
funding documents issued to lower echelons throughout 
the Army if applicable. Under no circumstances uill addi- 
tional limitations be added to the fund authorization 
documents or a lower limit be established for the specific 
limitations established a t  departmental level without 
prior approval of the Comptroller of the Army or his de- 
signee. Such requests for each particular limitation must 
fully justify the need for an additional limit not prescribed 
by the Department of the Army. This policy does not af- 
fect the normal fund distribution of suballoeations. allot- 
ments. or suballotments. 

3.  The "targets" referred to in paragraph 1 are adminis- 
trative controls and are not absolute limitatianz. It is pos- 
sible to exceed such "targets" without incurring a viala- 
tion of R.S 3679. However, Buch "targets" are not less 
important than absolute limitations from an Army com- 
mand viewpoint. Exceeding of "targets" wdl be reported 
to the level of authority which established the "target.' 
and violators will be subject t o  normal command disci- 
pline. Additionally-xeeeding of a target could be the 
proximate cause for exceeding an actual administrative 
subdivision of funds or violation of other control subject 
t o  R.S. 3679. The responsibility for a violation of R S. 
3619 can be determined only by an investigation. In the 
event that culpability is determined by the investigation 
against the individual who exceeded the target, that indi- 
vidual could be subject to the punitive provisions of R.S. 
3679 m addition to any disciplinary action imposed for er- 
ceeding the target. 

4 .  All actions on  alleged violations u-hieh do not meet the 
foregoing criteria and the limitation Bpecified on funding 
documents issued in FY 1978 will be discontinued. Re- 
ports af alleged violation in proteas at HQDA will be re- 
viewed in light of these guidelines and those not meeting 
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the  cr i ter ia  will be cancelled by notification of no 

The policy requires any administrative limitation the violation of 
which will result in a violation of R.S. 3619 to be included an fund 
authorization documents. Any limitation on such document nt the 
Department of the A r m y  level must be perpetuated on funding 
documents issued to lower echelons of the A m y .  The net effect of 
the message is to pass the limitations down to the allotment or sub- 
allotment level.128 Statutory limitation on the use of funds must a180 
be followed. 

Administrative limitations imposed on the use of funds other 
than those included on funding documents are to  be treated as 
targets. Pursuant to the message, violation of a target is not a viola- 
tion of Revised Statutes 3679. Thr concept of using targets for 
managerial control of funds is authorized by OMB Cir. A34:117 

An elaborate and costly allotment system by itself does not provide 
adequate data far reviewing the efficieneg nnd economy r i t h  which 
funds m e  w e d .  When P need exists lor the establishment of ciasaifies- 
tlona or subdivisions below apportionment and allotment control 
lerels,  they ahould be apecifieolly provtded far in ihe syalrm and 
dialingvwhod /ram allatmenls and subaliofmenia for lhe p w p m  01 
cantrolling oppoiimnmsnfs puisuani t o  ihe prou~18tone olseriion 367U 
of the Reward StaIuLo~ 2s. (emphasis added) 

Additionally, the Comptroller General has approved the concept 
of targetd: 

Itln m o r d s n c e  with the pmvi8ion8 o i  the 1956 amendment [ to  R.S. 
88791, departments and sgenciea are directed to diaeontinue the type 
of appropriation control sasoeinted with subdivision oisllatmenfs into 
B multitude of pockets of obligational authorit)  uhich cannot be 
exceeded, a i  B meane of governing the rate a i  obligation 
The propossl to authorize aiiotfees to subdivide allotments into allow- 
m e e l  [ twgetel  a8 a means of meeting their operatmg needs rather  
than to   ewe a8 sn nppropnntion control . m n i o i m a  t o  the provi- 
sion$ a i  IR S a5791. '~* 

In the October 1971 message the Department af the A m y  meets, 
finally, the urging8 of Congress and the provisions of OMB circular 
Ad4 by adopting a system of contrala below the allotment level 

'..Id 
"'See A m y  Reg. No. 87-2, Diatrlbufmn of Fvnda and Fund Documentation, 
p * m  8. (6 Feb. 19851 lhereindter  cited sa AR 37-21.. 
"'OMB Cir. A 4 4 ,  aupio note 92 
".Id. BL 831.2 
2 - a i  camp. G~~ 220, 224.z~ (1967) 
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which, if exceeded, does not r e d t  automatically in a violation of 
R.S. 3679. For instance, suppose an installation receives an allot- 
ment for $loO,oOO, operation and maintenance (O&M) funds. During 
the course of the fiscal year numerom obligations will arise against 
that allotment. Further, because the allotment is provided to the 
installation an a fund authorization document, i t  may contain lim- 
itations on the use af the funds ( e . .  . .  minor construction limits; 
family housing restrictions). Pursuant to the October message, 
these funding restrictions must be obeyed. But what about lim- 
itations below the allotment level? Suppose a purchase request is 
issued to contract for janitorial services. The request cites W0,oOO 
of the O&M allotment as available for the procurement. A contract 
is awarded for $50,000. Is R.S. 3679 violated by this transaction? 

A citation of funds is not generally considered to be a fund dis- 
tribution.lsO I t  takes place below the allotment level and hence 
under the October message is a "target." The target amount was 
$40,000 which was exceeded by $10,000 when the obligation (con- 
tract) war ineurred. At this point, na R.S. 3679 violation exists be- 
cause "it is possible ta exceed . . targets without incurring a viola- 
tion of R.S. 3679." 131 The office that established the target must be 
notified that the target was exceeded.13a Of course, violators may 
be disciplined.138 

A different result IS reached if, at the time $40,000 was reserved 
far the janitorial contract, $55,000 of the $100,000 O&M allotment 
was reserved, obligated or disbursed far other purposes. The Oe- 
tober 1977 message indicates that " . . . exceeding a target could be 
the proximate cause for exceeding an actual administrative subdivi- 
sion of funds or violation of other control subject to R.S.  3679."'34 
An allotment is a subdivision of A violation of R.S. 3679 
occurs when ". . . any action results m an overdistribution, averob- 
ligation, or overexpenditwe of funds in any appropnation or subdiri- 
aim thereof. , . ."13e The cause of the violatian is the failure to stay 
within the "target" set for janitorial serviee8. 

"OAR 3 1 f .  m p ~ o  note 126, st para. 8b See d m  A R  31-20 b u p m  note 40 para 
8e 
"'Absolute L ~ r n i f ~ f i o n s  Message. mpra note 124; 37 Cornp. Gen. 220 (1957) 
"'Id. 
"'Id. 
l.'ld 
L8sDoD Dir. 7200.1. mpm nore 40, para 1V.D AR 37-2. dupm note 126, para 
3.; AR 31-20, mpm note 40, psrss 6d and 8s 
'..AR 31-20, b%pm note 40, psis 16s. 
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The approach adopted by the October message is desirable. I t  
provides a means to control funds without becoming enmeshed in 
the Anti-Deficiency Act. The only disquieting fact is that the mes- 
sage does not amend or supersede Army Regulation 37-20. Al- 
though the message and the regulation can be applied consistently, 
some conflicts may arise. For example, the message provides: 
"Under no circumstances wili additional limitations be added to the 
Fund Authorization Documents 01- a lower limit be established for 
the speeifie limitations established a t  Depanmental level without 
prior approval of the Comptroller of the Army or hi8 designee." 
This seems to forbid establishing fund subdivisions below the allot- 
ment or suballotment level without prior approval from the Camp- 
troller of the Army. However, paragraph 8e of AR 37-20 states: 

Authority t o  obligate granted by mean6 of m y  document other than B 
Program Funding Authorization Schedule (DA Form 1323) XIII  not be 
conndered a subdiriaion of funds within the meanins of Revised Star- 
ute 3619 unless- 
. * *  

(3) The document contains B positwe statement such 86, "obligations 
incurred pursuant t o  thia authority shall not exceed $ r i thovt  
either prior uritlen approval of the i m e r  or an amendment ID this 
authority ''lm 

Thus, if a fund citation is issued containing the above or similar 
language, a subdivision Of funds i8 created notwithstanding De- 
partment of the Army polic~. Violation of the limit established by 
such a fund citation would be a violation of R.S. 3679,1a8 not-  
withstanding the policy established by the October message. The 
answer to the potential conflict, of course, is to insure that the re. 
quirements established by the message are strictly followed. 

Although subparagraph 16a is the more troublesome provision of 
the current AR 37-20, two other subparagraphs, 16c and 16.1, de- 
w a v e  mention. Both raise interesting interpretative and practical 
problems. Subparagraph 16e provides: 

Any offirer, enlisted person. or elwlian employee of the Department 
of the Army who involvei the Government i n  m y  contract or ather 
abligsfion far the payment of money far m y  purpose. either m ad- 
vance of sppropriations or x i fhout  adequate funding aufhonty  to 
caber (he obligation, i d  in violation of Revised Statutes 3679 

a5 
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Similar language is found in subsection (a) of Revised Statutes 
3679 141 and in OMB Circular A34."% The key question raiaed by 
the above quoted provision is whether the prohibition against in- 
volving "the Government in B contract or other obligation for the 
payment of money , , . without adequate funding authority . . ." in- 
cludes irregular or unauthorized procurements. If such actions are 
to be considered obligations without adequate funding authority, 
innumerable actions by government employees who have no au- 
thority ta bind the United States could potentially result, nonethe- 
less, in violations of R.S. 3679. Under such an interpretation, many 
fact patterns could be anti-deficiency violations. For instance, in a 
rather famous case, Williams u .  Cnited States.L43 a Major Russell, 
without any authority to da so, entered into an agreement with a 
paving contractor to seal-coat certain roads on an Air Force instal- 
lation. No funds were available at the time the agreement was 
made. Eventually, the contractor filed a elaim against the United 
States. The Court of Claims found a contract based upon implied 
ratification of Major Russell's actions by an authorized contracting 
officer. At no time did the Court raise the issue of or discuss R.S. 
3679, even though Major Russell's actions ultimately "obligated" the 
United States "usithout adequate funding authority to cover the ab- 
ligation." A number of other examples e x i ~ t . ~ "  Additionally, the 
proposition that irregular procurement actions are R.S. 3679 viola- 
tions, if eamed to the ultimate, logical extreme, would also encom- 
pass contract actions now considered to be "conatmctive changes" 
under existing contracts. 

A cursory examination of OMB Circular A 3 4  tends to support 
the interpretation that irregular procurements are R.S. 3679 viola- 
tions. The circular provides at page ten: "In addition to orders and 
contracts far future performance, obligations incurred include: (a) 
the value of goads and aervices accepted and other liabilities arising 
against the appropriation or fund without a formal order , . ." i 4 3  

The OMB Circular IS reinforced by the DoD Accounting Guidance 
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Handbook ". . . [Alny officer or employee of the Department of 
Defense, who without proper authority, involves the Government in 
a contract or other obligation for the payment of money for any pur- 
p s e ,  is in violation of R.S. 3619." Before leaping to the unneces- 
sary conclusion that every irregular procurement results in a viola- 
tion of R.S. 3679, it should be noted that neither the Circular nor 
the Handbook mention timing of the obligation. When does an obli- 
gation occur? Does it arise when the unauthorized or irregular ac- 
tion takes plaee, or only when an individual (e.g., contracting offi- 
cer), the General Amounting Office, or B court af competent juris- 
diction recognizes a legal liability on the part of the United States? 

If the former, a violation of R.S. 3679 would occur, not only under 
the OMB Circular and DoD guidance, but pursuing another chain of 
logic as well. Title 41, section 11 provides that "no contract or pur- 
chase on behalf of the United States shall be made unless the same 
is authorized by law or is under an appropriation adequate to its 
fulfillment." Army Regulation 31-20, subparagraph a states: "a 
violation of Revised Statutes 3679, as amended, . . . will occur when 
any action . . . exceeds any &tutory . . . limitation properly im- 
posed upon the particular transaction. . . ."117 Subsection (h) of the 
Anti-Deficiency Act makes a violation of AR 37-20 a violation of the 
~ t a t u t e . ' ~ '  Irregular procurements are not supported by an appra- 
priation at the time the unauthorized act occurs. In terms of sub- 
paragraph ( c )  of AR 31-20, adequate funding authority would be 
lacking for the obligation. 

Such actions take place with little or no thought being given to 
correct contractual procedures, let alone the mundane necessity of 
obtaining funds to support the purchase. For example, in 1972 an 
officer a t  a recruiting station in Gallup, New Mexico, ordered 
drapes far the US. Army recruiting station. The officer had no au- 
thority to bind the Government. However, neither this nor the lack 
of money to pay for the goads stayed the officer in the performance 
of what he perceived as his d ~ t y . 1 ~ 9  The action, following the train 
of reasoning just discussed, would be a violation of 41 U.S.C. 8 11, 
AR 31-20, DaD Handbook 7220.9-H and 31 U.S.C. 5 666(h). 

Although tempting, this line of reasoning is faulty because it faila 
to recognize certain very important factors that surround irregular 
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established. First, the Government must receive a benefit, and sec- 
ond, any actions by unauthorized officials must be ratified or ap- 
proved by an authorized Moreover, such events are B 
recordable obligation only after being reduced to writing."' Until 
such time, no funds are iegally obligated and the United States is 
not liable to make any payment.1se Neither factor can be missing i i  
the United States is to be liable for payment. 

the Comptroller General 
found bath factors were missing-no ratification by an authorized 
official and no showing of benefit to the United S t a t e e a n d  denied a 
claim against the Government for use of a stream bath facility. In 
another case, Moore's Auto Body and Paint, I ~ C . , ' ~ ~  the Govern- 
ment received B benefit, but the order was not made or eonfmed  
by an authorized government official. Moore had a contract to remove 
scratches and dents and to paint and mark ten military vehicles. 
During contract performance, Moore discovered major body damage 
to one of the vehicles. Moore alleged that someone in the Auto- 
mative Equipment Maintenance Section of the military faeility BU- 

tharized Maore to make the necessary repairs to the vehicle. The 
contracting officer was never eontaeted. Moore completed the work 
and requested payment of $190. Obviously the United States re- 
ceived a benefit. Just as obviously, Moore incurred additional CoSt8. 
However, the Comptroller General denied recovery because the 
work performed was not called for in the eontract and the unau- 
thorized order to perform the work was never ratified by an au- 
thorized official. The Comptroller General opinion stated: "Without 
ratification by an authorized government contracting official, we 
cannot agree to the payment af the $190.00.'' lSe 

Thus, an obligation cannot arise against the United States merely 
because an unauthorized official has procured goods or services. 
Much more is necessary, and i t  does not follow- that an Anti- 
Deficiency Act violation occurs, eo instaxt i ,  with every irregular 
procurement. However, an irregular procurement may cause a via- 

Far example, in Jung Won Kim 

'"85 Comp Gen. 185 (1955). 
Comp. Den. B-178018, Sept. 24,  1913. MJ Camp Oen B-l6&488, Hay 2 ,  

1969. 
L"31 U S C 5 200 (1910). Sre American Renaisannci Lines, Ine Y United 
States. 494 F.2d 1069 (D.C.C. 1974); 20 The Govrrnmrnt Confroito7. para. 98 
(1975). 
~ W S  camp cen ~ - i m 6 0 ,  A ~ ~ .  11. 1 ~ 6 5 .  
"'Comp. Gen Dee. B-182781. 19762 CPD para. 18 
l 'womp. Oen. Dee. 8-189504. 1811.2 CPD para 72 
>Ssld  at  2.  
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latian of R.S. 3619 if, after ratification or other legally binding rec- 
ognition (e.g., by the Comptroller General), no funds are available 
to  liquidate the obligation. 

The final paragraph of AR 37-20 that deserves consideration is 
aubparagraph 16.1 ahich provides: "Commanders responsible for 
administrative control af funds will take necessary action t o  estab- 
lish internal control8 and accounting procedures adequate to pre- 
vent violation8 of Revised Statutes 3679 . . . . " lea This panion of 
the subparagraph, if read in a cursory manner. appears to place 
strict liability an a commander for violations of the Anti-Deficiency 
Act. The commander must create a system that is "adequate to pre- 
vent violations of Revised Statutes 3679." I t  seems to fallow that if 
a violation occurs, the system was inadequate and the commander 
failed to accomplish the task set by subparagraph 1 Or is this the 
necessary conelusion? A perfect system could be designed that 
would always prevent violations tf people were perfect. Unfortu- 
nately, utopia does not exist. People make mistakes that result in 
R.S. 3679 violations. This fact is recognized by the second sentence 
of subparagraph 16.1: "Such action will include procedures for 
periodic review of internai controls and accounting reports to reveal 
any violations which may have occurred during the accounting 
peliod."lB1 

Thus, suhparagraph 16.1 should not be read as an easy out for 
determining responsibility for R.S. 3679 violations, e.g. ,  as placing 
responsibility on the commander in every instance. Each case must 
be judged on its own facts because subparagraph 16 1 requires a 
commander ta do only two things: 

(1) create a system of controls designed to prevent R.S. 

(2) tQ  monitor that System to pick up any violations that 

If a violation does occur. it must be analyzed to determine whether 
the cause of the violation was systemic or human error. Even if sys- 
temic, a commander cannot be automatically named responsible for 
the violation based on subparagraph 16.1. Did the commander take 
time to inform himself about the fund control system? Were internal 
control, accounting and monitoring procedures in operation? Did the 

3679 violations, and 

may occur. 

"OAR 37-20, mpra note 40, para. i61.  
"lid S r r  diseuasion of determining msponeibilitp for vioiatians of R S 3619. 
mfro at 89 
1a*81 U.S C B 666isI ii97Dl 
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commander have notice of weaknesses or flans in the system? If so, 
what action, if any, did the commander take to correct the weak- 
nesses? Finally, and most important, if the system =-as faulty with 
the knowledge of the commander, did the system fault cause the 
Anti-Deficiency violation? If not, the commander cannot be held re- 
sponsible b a d  upon subparagraph 16.1. 

V. OBLIGATION OTHERWISE 
AUTHORIZED BY LAW 

Subeection (a) of R.S. 36191ng prohibits obligations or expendi- 
tures in excess of an appropriation, and obligations in advance of 
appropriations "unless such contmct or obligatton is otithonzed by 
law."LB3 (emphasis added! The term "authorized by law," in fact 
subsection (a) of R.S. 3679, was addressed in an early opinion of the 
Attorney General: 

The meaning af the pmvidon IS very plain. If declares that the de- 
partment shall have power to bind the Governmsnt by eontract only 

agency1 t o  contract far [certain work]. t he  Secretary may make aeon- 
lrset 8t once far the whale work, ond eben though no ~ppropnation 
ha8 yet  been made lo m e e t  t i .  the falfh of the Government will be 
pledged to  make it good. . .Ie4 (emphasis added1 

Although this summary of the effect of the language "authorized 
by law" is accurate, the application of the provision to specific facta 
is more difficult. Undoubtedly, a statute can waive the proviaions of 
R.S. 3679 and authorize obligations to be made that, absent the 
statutory waiver, would be violations of R.S. 3679.'@5 Additionally, 
a statute may direct an agency to perform functions or carry out 
programs far which no appropriation is available. Obligations in- 
curred as a result of such direction are deemed to be "beyond the 
administrative control of the agency"1ee and any deficiencies re- 
sulting from such "directed" obligations are not violations of the 
Anti-Deficiency Act."' 
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The statute relied upon ta invoke the Anti-Deficiency Act exeep- 
tion "authorized by law," must require an agency to take a specific 
action, or follow B ~ O U T B ~  of action, that results in obligations which 
ultimately exceed an appropriation or otherwise ereate a defi- 
ciency.16s Further, where the Congress intends to authorize ad- 
ministrative officers to incur obligations in exces8 of apprapnations ". . , such authority is generally given in clear and unmistakable 
terms." '8~ However, Congressional history can be relied upon to es- 
tablish the necessary Congressional intent 170Where such authority 
is found, obligations incurred are "otherwise authorized by law" and 
do not violate R.S. 3679."' Absent such "unmistakable" intent, a 
violation of R.S.  3679 will result.172 

R.S. 3732 (41 U.S.C. 5 11) is an excellent example of a statute 
that authorizes the making of contracts or the creation of obliga- 
tions without an adequate appropriation, or indeed any appropria- 
tion. I t  provides: 

Yo eontraef 01 purchase on behalf af the United S t ~ f e 8  shnll be made. 
unleia the same IS  authorized by law or 11 under an appropriation 
adequate t o  i t s  fulfillmenl. eicrpf  t n  Ihe Drparfmrnts sf the  Avrnd.  
Y o a y  and AIT Forre f o i  clothing, subaistenee. fooroge. fuel, quo?- 
! e m  transpoilation 01 medical and haspifal ~upplws ,  a h i e h ,  how- 
eve?, shall 1801 exceed  the nece98itics of the  cwrent isor (emphasis 
added) 1.8 

The authority granted to the military departments by R.S. 3732 1s 

seldom discussed or interpreted. There are few opinions dealing 
with the effect of the authority. The dissent in the Floyd Accept- 
ances, a Supreme Court case often cited when the authority of gav- 
ernment agent8 is in question, found time to allude to R.S. 3732. 
Citing the statute, the dissent explained the rationale for the exist- 
ence of the authority granted therein to create obligations without 
an appropriation: 

[Clonfmcti for the aubaistence and clothing of the Arms and 
N a v y  by the Seeretanee are not tied UP bs any neceasity of an appro- 
priation or lsn aulharising it The reawn for this 18 obvloui The 
Army and Cavy must be fed. and clothed. and eared for a t  all time8 
and places, and esperiallp x h e n  in dietant ~ e r v i c e  The Army m 

Gen 422 (19691, 31 C o r n ~  Gen. 238 (1911) 

York Airwaya, e l  el " 
'JLi 115b1, 
0). commonly referred t o  88 Revised Statutes 3732 

United 
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Mexico and Utah are not t o  be disbanded and left t o  take care of 
themseivei."* 

Any obligation created pursuant to R.S. 3732 does not violate the 
Anti-Deficiency Act17b provided tha t  only the items specified 
therein are and that only bona fide necessities of the 
current year are purehaad'" 

Additional constraints on the use of R.S. 3732 authority to create 
obligations without an appropriation are found in the Department of 
Defense (DoD) implementation of that  statute.  DoD Directive 
7220.8 provides that it is DoD policy to ". . . limit the use of the 
authority [provided in R.S. 37321 to  emergency circumstances, the 
exigencies of which are such that immedzate action is imperative 
and such action cannot be delayed long enough to obtain sufficient 
funds to cover the procurement or furnishing of clothing, subsis- 
tence, forage, fuel, quarters, transportation or medical and hospital 
supplies far necessities of the current fiscal year."178 The directive 
also indicates that the n ~ e  of this authority is a violation of the 
Anti-Deficiency Act unless the obligation created to procure the 
items specified in R.S. 3732 was made "(1) in emergency circum- 
stances . . ., and (2) such procurements are not in excess of the 
necessities to relieve the period of emergency, and provided, how- 
ever, the necessities of such period do not exceed the necessities of 
the current fiscal year.""@ A violation of R.S. 3679 will result if any 
of the restrictions in the directive are not met. Thus, if an emer- 
gency arises during which one of the military departments, without 
adequate appropriations, procures an item specified in R.S. 3732, 
but buys more than needed to meet the emergency, the directive 
and R.S. 3679 are violated. The procurement is no longer deemed to 
be authorized by law, bacause the purchase is in excess of the au- 
thority granted in 4 1  U.S.C B 11 as implemented. Conversely, if an 
item specified In R.S. 3732 i8 procured in sufficient quantities to  

"'The Floyd Aecepfanees, 74 U S 666 (1669). 
",I5 OP ATT'Y GEN 124 (1678). 
"'I6 OP. ATT'Y GEW 209 (1877) At times items are added t o  those'speeihed m 
the a m u t e .  For example, the Dep't of Defenie Approprrarm Act,  1964, Pub L. 
88-148, 9 112(b). Ocl 17. 3963. 77 Stat 264 provided: ''Upon deterrninntion by the 
President that such action 18 neeeeasary. the Secretary of Defense is authorized to 
prarrde far the cost of an airborne alert ss an excepted expense in accordance with 
the pmvialana of Revised Sfntutes 1732 (41 U . S . C .  l l ) ,"  
"'16 OP. ATTY GEN. 124 (1676). 
"'DoD Dir 7220 6, Policies and Procedure8 Governing the Use of the Authority 
of Seetian 3732. Reuiaed Stntufes, 8 IV A,  Aug 16, 1956 [heremafter cited PS 
DnD 7220 81 
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meet the emergency but such quantities exceed the "necessities of 
the current year," a violation of the Anti-Deficiency Act will OCCUI. 
Obviously, the authority provided by R.S. 3732 i8 intended to be 
used very sparingly. 

The strict limitations on use of the authority contained in 41 
U.S.C. B 11 are due partially, a t  least, t o  the historic circumatancee 
in which the statute was first promulgated. R.S. 3732 waa enacted 
in 1861 during a period of armed conflict.'80 It was designed to as- 
sist in the prosecution of a war effort. Thus, restrictions on its use, 
particularly in peacetime, are necessar), but the DoD directive is 
somewhat draconian. my add controls, the violation of which are 
also violations of the Anti-Deficiency Act, when Congress was 
satisfied with one limit: necessities of the current year? The DoD 
restrictions on the use of R.S. 3732 authority to times of emergency 
and then only to procure so much of an item as is necessary to meet 
the emergency are wise. However, there is no need, as the DoD 
directive does,18' to make violations of these restrictions concomit- 
ant violations of the Anti-Deficiency Act. The purpose of R.S. 3732 
and of the Anti-Deficiency Act can be achieved by better, less de- 
tailed implementation and a greater effort to comply with those re- 
quirements than by heaping unnecessary limitations on proeure- 
ment actions the violation of which are then considered to be viola. 
tions of R.S. 3679.'8p DoD implementation of R.S. 3732 and R.S. 
3679 should be structured so that only specific violations of the lim- 
itations in R.S. 3732-procuring other than the specified items or, if 
specified, procuring more than the necessities of the current 
year--result in concurrent violatima of R.S. 3679. 

VI. RELATED STATUTES 
Congress has the right to place limits on its appropriations and 

when it does, "ita will expressed in the law should be explicitly fol- 
lowed.""a The Anti-Deficiency Act is only one such limitation and It 
cannot be applied in a vacuum It is surrounded by many statutes, 

'8OAct of Mar 2. 1861. ah. 84, 8 10, 12 Stat 220 
'8LDoD Dlr. 7220 8. bupm note 178. I 1 V . D .  
l*.Sea Interim Report 196:. aupm note 88, uhieh discusses the propensif) af the 
Dep'L of Defense t o  ~mpoae unneeeessnry multiple limitstions on the uae of funds 
XU37 Comp Gen 116, 158 (1817). rilrng 13 OP API'Y GEN.  288. See a180 Ivanhae 
lrngntion Dmfrict v MaCmcken, 317 U.S. 275 (1958). vherein the court Stated 81 
132 ". .[Bleyand ehslienge 18 the p ~ u e r  of the Fed$ Government t o  mpoae 
reasonable conditione on the use of the federal fund8 riling Bumm Y.  Parker. 
348 U.S 26 (19M) 
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closely related, that affect the method, manner and legality of obli- 
gation and disbursement of public money. Failure by a government 
official or employee to comply with the requirements of any one of 
this larger number of related statutes could result in a violation of 
R.S. 3679. 

A .  BONA FIDE NEEDS,  81 U.S.C. 712a 
Title 31, section 712a, United States Code, is one of this group of 

statutes. I t  is offen referred to as the bana fide need statute and pro- 
vides: 

Except as ofherwiae provided by iaw, all baianeea of appropnstiana 
e a n t m e d  ~n the annus1 appropnation biiis and made specifically for 
the m v i c e  of any fiscal year shall only be applred to the payment of 
expenses properly ineumed during that  year. or t o  the luVillment of 
contracts properly made within that  

The Office of Management and Budget Circular A-34 contain8 the 
following Statement of the rule enunciated in section 712a. 

In reporting order8 for supplies and beiv ices,  agencies should bear in 
mind . the general rule for lawfully obligating B fiscal yew appro- 
priation 18 that  the mpplie6 or a e r v i e e ~  ordered  re intended to  meet 
P bona fide need of the fiacal year in which the need arises or to re. 
piaee stock issued in that  yenr 

This statement of the mle is somewhat awkward. A better deserip- 
tion is in A m y  Regulation 3 7 4 1 :  

Components of the Depnrfrnent of the Army will determine that  the 
gooda. supphes. or ierviees required pursuant to  contracts entered 
into OF ardera placed obligating fundi for an mnud or muitlpie year 
apprOpri8tion are intended to meet a bans fide need of the period for 
which the fundi were appropriated 01 to  replace stack used !n that  
period.>'# 

The statute has been construed in numerous decisions of the 
Comptroller General. He has indicated that 31 V.S.C. I 712a is de- 
signed ". , . to restrict the use af annual appropriations to expendi- 
tures required for the service of the particular fiscal year for which 
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they are made."18' In other opinions the General Accounting Of- 
fice's' has expressed the general rule established by 3 112a in many 
ways. In  volume 37 of the Comptroller General opinions the rule is 
stated thusly: "Concerning the matter of obligation of appropria- 
tions by contract, it is the general rule that the subject matter of 
the contract must concern a need arising within the fiscal year COY- 

ered by the appropriation sought to be charged."188 
In volume 48 the rule was expressed somewhat differently: "[Con- 

tracts] executed and supported under authority of fiscal year appra- 
priations can only be made within the period of their obligation 
availability and must concern a bona fide need arising within such 
fiscal year availability."LaO 

The Comptroller General has also stared the rule of I 712a by 
merely paraphrasing the statute: ". . . [Aln appropriation made 
specifically for the service of a particular year . . . may be used, in 
the absence af statutory authorization otherwise, only for payment 
of expenses properly incurred during the fiscal year or for payments 
under contracts properly made within that year."181 An expense to 
be properly incurred or a contract to be properly made must be firm 
and complete within the fiscal year of the appropriation to be 
charged.'*' If an order, requisition, or contract is improperly exe- 
cuted or is not complete, the appropriation will not be obligated by 
the defective effort.193 

The issue of when a bona fide need arises is a factual determina- 
tion that depends upon the circumstances of each case.1g4 A critical 
factor in making that determination is the time when the need 
arises, not when the need is ultimately fulfilled.1s6 Thus, although 
supplies purchased and used during a fiscal year, or services ren- 
dered during a fiscal year, are necessarily bona fide needs of that 
year, supplies need not be delivered or Services performed in a par- 
ticular fiscal year to be a bona fide need of the year. For example, a 
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present need may exist for equipment or material that cannot be 
delivered until a subsequent fiscal year because of production or 
fabrication requirements. The equipment or material is treated as a 
bona fide need of the year in which the need arose. The Comptroller 
General has stated the "productionifabrication" leadtime rule as 
follows: 

I f .  . . material will not be obtainable on the open market at the time 
needed far use, a eontract for I t s  delivery when needed may be eon- 
sidered s b o w  fide need of the fisesi y e u  in uhieh the eontrset IS 
made [rather than the Fised year in which delivery ia madel, provided 
the time intervening between contracting and delivery 19 neeemary 
lor pmduetion and labneation of the 

Army Regulation 31-21 seem8 to indicate that the leadtime involved 
can include procurement leadtime as weli as the time actualiy neces- 
sary to fabricate the item.18' In any event, the time between can- 
tract execution and delivery must not be unreasonably long, usually 
not over a year.'8e 

An obligation or contract to replace stack used in a particular fis- 
cal year is treated as a bana fide need of the year in which the order 
for such stock is made rather than the time that the stock is deliv- 
ered.'sa Stack in such cases generally refers to readily available 
common use standard items and not items manufactured especially 
for B particular purpose and which require a l e n s h y  period for pro- 
duction.zOO The amount of stack ordered should be limited to the 
quantity that is reasonably necessary to maintain a current running 
supply for the ordering activity until new orders can be placed in 
the next fiscal year.201 If the stock is held by the ordering activity 
an unreasonable length of time after delivery, instead of issuing the 
stack to the ultimate user, the propriety of the purchase will come 
into question. Arguably, if stack is held too long after it is ordered, 
the stock requirement was not a bona fide need of the year in which 
the order was placed or the contract %'as exeeuted.B02 

The application of the bona fide needs rule to service Contracts is, 
if anything, more difficult than applying i t  to supply contracts. Gen- 

Ge". 825 (1941): 
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eraily, it is considered that a bana fide need far services does not 
arise until the services are rendered. Thus, where a contract is en- 
tered in one fiscal year ". . . for services which are not performed 
or required to be perfomed until the succeeding fiscal year, the 
appropriation current a t  the time the services are rendered is prop- 
erly chargeable with the cost."zD3 However, the mere fact that a 
contract for Service8 cover8 part of two fiscal years does not always 
require payment thereunder to be split between the fiscal years 
upon the basis of the services actuaiiy performed during each fiscal 
year. 

The Comptroller General has indicated that the fiscal year appro- 
priation current a t  the time a contract is executed is chargeable for 
all the services rendered under that contract provided the purchase 
is a single undertaking determinable a t  the time the contract i8 en- 
tered, bot,h as to services needed and the price to be paid there- 
fore.lo4 Army Regulation 37-21 reiterates the rule: "Obligations in- 
curred for contracts or orders which provide for services with or 
without an end produet or 'package' and which constitute B single 
undertaking will be obligated in the fiseai year the eantraet is 
awarded. Such contracts must meet the bana fide need ~ r i t e r i a . " ~ ~ 5  
For example, in 1943 the General Accounting Office declared :hat 
the planting and cultivation of rubber trees to first production was a 
single undertaking payable from the appropriation current when the 
contract was executed even though performance would occur in 
more than one fiscal year.l" AR 37-21 gives a8 an example of a 
single undertaking a contract "far painting buildings which requires 
six months and C ~ O S B E S  fiscal years."a07 

In additon to the "single undertaking d e , "  the Department of 
Defense (DoD) Appropriation Act provides specific authority to 
enter contracts far certain services and to pay for those services 
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with the appropriation current at the time the contract is executed. 
The authority granted also authorizes the contracts to croes from 
one fiseai year into Section 807 of the DoD Appropria- 
tion Act states that funds appropriated by that act are available for 
"payments under contracts for maintenance of tools and faciiities for 
twelve months beginning at  any time during the fiscal year."los 
Until quite recently, there wm some question about the type of 
services that fall nithin the scope of this provision. What, exactly, 
does "maintenance of tools and facilities" include? A Department of 
the Army issued in 1970 discussed an identical provision 
in the then current appropriation act. After first stating the au- 
thority granted, the circular continues: "Examples of contracts for 
maintenance of facilities are custodial services and buildings and 
ground maintenance. Other contracts for maintenance of facilities, 
including fire protection, may be placed under this . a u t h ~ r i t y . " ~ ' ~  
The circular provided additional guidance for the use of this and 
similar appropriation authority. Funds current a t  the time the con- 
tract performance is to commence me to be charged for the entire 
contract amount "to the extent that that amount is fixed or rea- 
sonably a s~e r t a inab le . "~ '~  New work added to the contract is to be 
charged t o  the funds current when the work is If the con- 
tract extends over more than one fiscal year and the entire contract 
is to be charged to the funds current a t  the time the contract is 
executed,z14 performance must commence within the same year that 
the contract is awarded."' Application of the authority is limited to 
services of a recurring nature.l'e 

"'The nvthotity was first panted  in the DoD Appropriatmn Act 1866 I SDG(0 
Pub. L. 88446. 78 Stat. 453 ( l s w  The DoD Amounting Guidince Handbook' 
DODH 7220.9-H, 8upm note 81, para. 221OS.C.1, diaeusaed this statutory au! 
thotieation. 
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The most recent implementation of the authority to execute con- 
tracts for the maintenance of tools and facilities in the manner pre- 
scribed by the appropriation act is Army Regulation 37-21 which 
states: 

An example of atatvtory authority t o  record obbgatlons m the year of 
contracting is that contained m the a n n u l  appiaprlntion ~ e l s  which 
m i h m i e  the mewnee of contracts for the msinfenance of toola and 
facilities (ineludea custodial eanfr8ets1 for 12 months 01 led8 at m y  
time during the fiscal year.RL' 

The regulation adds very little to the earlier circular except to note 
that the contract period authorized can be less than the full 12 
months prescribed by the appropriation act. 

Another example of Statutory authority contained in apprapria- 
tion acts is one that authorizes payments under leases "for real or 
personal propeny for twelve months beginning a t  any time during 
the fiscal year."118 The general mle related to leases of property is 
that the term of the lease cannot extend bevond :he Deriod of avail- 
ability of the appropriation under which they are executed.a1s 
Under that prineipie 

. l e ~ i e r  may, in the absence af specific I ~ B ~ Y I O I Y  authority 
otherwiae be regsrdsd as bindine upon the United Srsres only t o  the 
end of the fiscal )PPT and. therefore. may not be regarded 8 8  abligar- 
ing the ~ p p r o p n ~ t i o n  under r h i e h  they are made beyond the fiscal 
year far which the appropriation ib  made. S o  difference is perceived 
in thls respect between the rental  af real estate and the rental of per- 

Of course, the appropriation act furnishes the "specific authority'' 
necessary for the leaae to extend over more than one fiscal year and 
one would think that the authority so granted would be easy to use. 
This is not the ease, however, because of the most recent Army 
Regulation 37-21. That regulation, addressing the appropriation au- 
thority related to the lease of property. states: "Another example of 
a special statutory authority is that contained in annual appropria- 
tion a m  authorizing payments under leases (rental contracts) of 12 
months or less a t  any time during the fiscal year provided [ the]  lease 
does not m e l v d e  a terrnznatton clause 1'z21 (emphasis added). 

The regulation does assist somewhat in the application of the 
statutory authority by clearly indicating that rental is synonymous 

son81 p'operfy."0 

."AR 87-21, ~vpra note 196, para. 2.5. (21 
*I'DoD Appropn'stion Act.  1916, I BM (gJ, P u b  L 96-111, 91 Stst. 666 (19771. 
"%e. a I , Lelter Y United I t s t e s ,  271 U S 2Cd (1520) 
"'24 Cornp. Gen. 195, 197 ( l M 4 ) .  
"1AR 87-21. dvpro note 185, para. 2 4 s  (21. 
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with lease and that the contract term can be less than a full 12 
months. However, with the addition of the emphasized portion of 
the regulation quoted above, help in application stops and the regu- 
lation becomes a hindrance. 

What is intended by the addition of the proviso that the lease 
cannot contain a termination elause? This proviso is not contained in 
the statute. If applied literally, few leases could use the authority 
provided by the statute because almost every lease executed by the 
United States will contain a termination far convenience or similar 
clause. In fact, even if intentionally omitted, a termination clause 
otherwise required by law ta be included in a contract will be read 
into that contract by operation of law.zaP 

Theprovision in the regulation is based upon language in the De- 
par tment  af Defense Accounting Guidance Handbook w h k h  
provides: 

Renloi Agrormenls and Leosea. Real and Personal P i o p s r f y  The 
amount recorded as an obligation ahail he baaed on the agreement or 
lease or on a written administrative determination of the amonnt due 
under the pmviaimn thereof. 
1. Under a rental agreement which may be terminated by the Gov- 
ernment nt any time without notice and without ineuning any obiigs- 
tion to  pay termination costs, the obligation shnil be recorded each 
month ~n the m o u n t  of the rent  for that month. 
2 Under P rental agreement providing for teminat ion without cost 
upon giving P apecifled number of days notice of terminntion, nn obii- 
gstion shnil he recorded upon execution of the agreement in the  
m m n t  ofrent payable for the number of days notice d i e d  f o r m  the 
agreement. In addition, an obligation shnii be recorded each month in 
the amount af the  rent  payable for that  month When the number of 
days remaining under the lease term is equal to the number of days 
advance notice required under i t ,  no additional obligation shall be 
recorded 
Under a rental agreement providing far B specified dollar payment in 
the event of termination, an obligation shall be recorded upon execu- 
tion of the agreement ~n the amount of the specified minimum daiiar 
payment. In addition. an obligation shsii be recorded each month I" 
the smaunt of the lent payable far that month When the amount of 
rent  remamng payable under the fermi of the agreement 18 equai t o  
the obligation recorded far the payment in the event af terminstian. 
no additional manlhiy obligation shall be recorded. 
Under B rental q ' e e m e n t  rvhich doas not contain P f e r m m f i o n  
C ~ P Y S D ,  an obligation shsli be recorded a t  the time of 11s execution I" 

the  m a l  amount of rent  specified in the agreement e w n  though the 

.**Sea 0 .  L. Christian and Aaaocisres Y.  United Sfatem. 320 I'. Zd 346 (Ct .  Ci. 
1869). 
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period af the lease (12 months maximum) extends mto the subsequent 

Army Regulation 37-21, implementing the DoD Handbook, states: 
(a i  obligations far rents under rental agreementi which eontam fer- 
mination pIoVimn8 mli be established and recorded on the firet day 
of the first month of the period covered b i  the lease The obligation 
will be recorded far the first months rent and a180 for Ihr lrrniina 
lion p e n a d  (emphaais sddadi 

fiaea1 year **" 

If the lease period c r o ~ s e 8  fiscal year lines, the obligation will be 
recorded as follows: 

. .iTlhe funds prouiousiy obligated t o  cover Lha number of days' 
notice not t o  exceed the number of days remaining t o  the end of the 
contract. will be obligated in aufieienl time to permat the use of 
such funds for other requirements. On 1 October of the n o r  fiscal 
year. the obligations will be esiablrshed and recorded m an amount t o  
cover 1 month of rent ,  together r i l h  B new obligation for the number 
of days' advance notice  [required by the leasel.E*s 

The limitations placed by DoD and DA on the manner of recording 
obligations under leases of real or personal property appear to be 
premised upon the  theory that such treatment of obligations 
". . . accurately portrays the true liability of the government at a 
given point in time."P2e The statement seems accurate. but fails to 
stand up under close analysis. For example. suppose a lease is exe- 
cuted for rental of personal property. The term of the lease is speei- 
fied 88 twelve months. The lease also contains a provision whereby 
the government can terminate the lease sixty days after notice of 
intent to terminate. The argument for recording the obligation for 
one month plus the sixty days is that because the government has 
the right to terminate and thus limit its obligation to 90 days that IS 
the government's actual liability. Not so. 

The government is liable for 12 months under the lease until the 
right to terminate is actually exercised. Only then is the govern- 
ment's liability reduced to one month's rent plus the termination 
period. At that time the government's obligation should be reduced 
to the amount neceasary to fund the remainder of the lease. This 
approach is consistent with termination actions i n  generaLZa' Ad- 

102 



19781 ANTI-DEFICIENCY ACT 

mittedly this approach is not consistent with current OMB,"' 
DoDz'S or DA guidance. However, the DoD appropriation actP8' 
provision certainly supplies adequate authority to change the policy 
position so a8 to provide contracting activities with the flexibility 
necessary to lease real or personal property at any time for a period 
of 12 

I t  should be noted that, in any event, the termination clauses ad- 
dressed above by the Accounting Guidance Handbook and AR 3 7 4 1  
do not include standard termination for convenience clauses re- 
quired far use in DoD contracts by the Armed Services Procure- 
ment Regulation.'ss Such clauses do not contain termination 
p e r i ~ d s . ~ ~ ' T h e  right to terminate provided by these clauses may be 
exercised whenever it is in the best interest of the United States.aJ5 
The amount of liability that may result from such termination is not 
fixed when the contract ia executed. Hence, the amount of the ter- 
mination cost under such clauses cannot be obligated with one 
month's rent to reflect the  total apparent liability of the government 
under the lease at  any paint in time. 

Without doubt the amount af the government's actual liability 
under leases that have a termination for convenience clause is the 
entire lease price. Thus, obligations under leases for real or per- 
sonal property that contain termination for convenience clauses, 
rather than clauses establishing a termination period, should be 
charged against the appropriation current when the lease is exe- 
cuted for the entire lease period.aaB Of course the lease period can- 
not exceed the 12 month term permitted by the appropriation act. 

Although the rules related to what is or is not a bona fide need of 
a particular fiscal year Seem to be interminable, a few additional 
concepts must be mentioned. The rule established by section 112a is 
also applicable to multiple-year Such appropria- 

"*See OMB Cir. A 4 4  dupm n o t i  91, I25 1 E .  
'".See DoD Handbook 1220.98 .  dupm note 83. para. 22104.H 

*'LDoD Appropriation Act, 1918. Pub L 96-111. 8 8070). 91 Stat 886 (1977). 
"'The Office a1 Ginernl CounaeI. Dep'f of Defense, recognized by impliesfion that 
the lnnpsge of the DoD Appropnation Act, 1978. 8upm note 281,  hecsioae oi ite 
permissive nafnre. could be used ta alter the current palieiea fo, obligating iunds 
under leases Memorandum of Offlee af Asslatant General Counsel (Fiaeal Mat- 
ters), Dep'f af Defense. subpet'  Funding a i  Rental Agreement8 with Terminntion 
Clause. Dec I ,  1977 
*"'See I y , ASPR $ 1-103 21 
"aSee, e 0 
l"1d 
'"DoD Appropriation Act, i978, Pub L. 96.111. 5 8070). 91 Stat B86 (1977). 
"'See 66 Camp Gen 768, 773 (1976) 

wer AR ai-21, 8npTo note 186, zag. 

ASPR 8 5 7-103 21,  7-203 10,  and 7402 10 
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tions are available for obligation for the period of the appropriation 
as specified in the appropriation act 80 long as the obligation relates 
to a bona fide need arising against the appropriation during its 
period of availability.la8 

Legislation authorizing advance payments under a contract does 
not overcome the limitations established by 31 U.S.C. 1 712a. Ab- 
sent speeiiiie direction to the contray,  such legislation merely au- 
thorizes advance payment8 for bona fide needs that ariw during the 
period of an appropriation's availability."38 I t  ia not authority to 
contract for future needs. 
Work incidental to completion of contracts properly entered dur- 

ing a fiscal year are chargeable to the appropriation current a t  the 
time the original contract was executed.l" In  other nards,  a change 
or modification within the general scope of a contract are to  be 
funded with the same appropriation that supported the original 
contrsct.l4' 

It is essential to understand the full import of 5 712a because that 
statute is intimately connected with the prohibitions of the Anti- 
Deficiency Act. Section 712a prohibita the obligation of a current 
appropriation to liquidate overobligations af prior years."' The 
bana fide need is that of the prior y e a r  Additionally, current ap- 
propriations cannot be used to pay for bana fide needs of future 
fiscal years.P4a To the extent a contract purports to obligate an ap- 
propriation for a future need, i t  violates not only 3 712a, but 
R.S. 367gZu as well by creating an obligation in advance of an ap- 
propriation legally available therefor.l'S 

A good illustration of this concept ia found in volume 56 of the 
Comptroller General The General Services Adminis- 
tration entered B contract far automatic data processing equipment 
(ADP). The contract was for twelve months with options which, if 
exercised, would cover a total of 66 months. The contract was to be 
funded from annual appropnations. The ag-reement contained a pro- 
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vision for "separate charges" which were to be paid to the company 
furnishing the ADP if the contract wag stopped prior to 60 months 
of systems life. The Comptroller General indicated that such sepa- 
rate charges violated 31 U.S.C. S 712a and 31 U.S.C. 9 665. Con- 
tinuing, that officer stated: 

An8 eontract provision that purport) to bind the Government t o  pap 
more thsn the reasonable ~ i l u e  of the goads or ser~ icea  for the fiscal 
year in pueetion ad  P penalty or damages far faiing t o  renew P ean- 
tract for subsequent years e ~ n n o t  be considered as pertaining to the 
needs of the  current year 

Thus, the obligation created to pay separate charges is not sup- 
ported by any legally available appropriation. This is a violation of 
subsection (a) af the Anti-Defieieney Act. 

B .  REVISED STATUTES 3678, 31 U.S.C.  B 628 
Revised Statutes 3678 is another statute that often appears when 

questions relating to violations of the Anti-Deficiency Act arise. The 
forerunner of R.S. 3678 was enacted first into law on March 3, 1809 
and provided that executive agencies were to insure that ". . .the 
sums appropriated by law for each branch of expenditure in the sev- 
eral departments shall be solely applied to the objects far whieh 
they are respectively appropriated, and to no other."248 The pres- 
ent provision is substantially the same as the 1809 version: "Except 
as otherwise provided by law, sums appropriated for the various 
branches of expenditure in the public service shall be applied solely 
to the objects for which they are respectively made, and for no 
others."z49 There is very little discussion of R.S. 3678 in Depart- 
ment of Defense directives or Department of Army regulations. AR 
37-21 at paragraph 2 d c  provides: "Caution will be exercised to as- 
sure that funds are charged solely for purposes for which the appro- 
priations or funds involved are designated. . . ' 'aso This is merely a 
paraphrase of the statute and provides little assistance in any at- 
tempt to understand the full effect of R.S. 3678. I t  certainly pro. 
vides no guidance with respect to the relationship of R.S,, 3678 to 
the Anti-Deficiency Act, R.S. 3679. 

R.S. 3678 makes ' I .  . .unlawful the diversion of funds appro- 
priated for one purpose to another object of expenditure; and it also 

"'Id at 151 
"'Act of Mar. 3 ,  1809. ch. 28, 2 Stat. 5 %  
*4s31 U.S.C I S 2 8  ll860). commonly referred to 8 8  Revmed Statutes 3768 
,'OAR 3 7 4 1 .  8upra note 186. pars. 2 4 c  
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is intended to prohibit an appropriation far any purpose from being 
enlarged or augmented, directly or indirectly, beyond the amount 
thereof as fixed by law."251 I t  is a sweeping statute that is ' I .  . .not 
only [a limitation] on the authority of administrative officer8 . . . 
but on the authority of [the General Accounting Office] to allow 
credit for payment made or elaimed from appropriated moneys."252 
The prohibition of the Statute applies equally to express contracts 
and to payments proposed to be made an the basis of quantum 
meruit. 

The statute's Imitation goea to the appropriation to be used to 
discharge a liability and not to the determination of whether a lia- 
bility in fact exists. For example, if a judgment is rendered by a 
court of competent jurisdiction against the United States and no 
appropriation is legally available for the purpose of discharging that 
judgment, a legal liability exists nonetheless. The concept was well 
summarized by the Comptroller General. 

An appropriation c ~ n i t i f u t e i  t h e  mesni for dincharging the legal 
debts of the Government The judgment of B c o w t  h s s  narhmg to 
do w f h  the m e m - - u l t h  the corned? far (Pfmfylng a judgment If IS 
the bwine8s of m u m  t o  render pdgmenf i .  ieaiing fa Congresa and 
the executive ofncen the d u t y  of satisfying 

Essentially, when attempting to determine whether an appropria- 
tion can be charged consistent with R.S. 3618, the question is one of 
power. Is there Statutory power to use a particular appropriation in 
the manner desired?*55 The question encompasses not onl) charges 
that are obviously &hin the intended purpose af an appropriation, 
but expenditures necessarily incident to the primary purpose of that 
appropriation.a6B 

I t  is well recognized that an appropriation may be used not only 
to pay far objects specifically covered thereby, but to fund irems 
essential to carry out those objects. The General Accounting Office 
has held that 

appropriated funds mag be used for o b ~ e c l r  not ~pecifirnlly set 
forth ~n an appropriation act only if there 11 a direel connect ion be. 
tween aueh abpefc and the purpose far which the appropnaclon IS 
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made. and if the abject 1s essential t o  the carrying out af such pur- 
po8es. 

Far example, in 1971 the Forest Service asked the opinion of the 
General Accounting Office (GAO) an whether i t  would be proper to 
buy litter bags for u e  in national forests and to fund them from an 
appropriation titled "Forest Protection and The 
GAO first stated the test to be used: ". . .whether the contract in- 
volved is reasonably necessary or incident to the execution of the 
program or activity authorized by the appr~pr i a t ion . " '~~  The opin- 
ion then concluded that litter bags were "reasonably necessary" to 
carry out a program of forest protection. 

However, caution is necessary when determining whether an ex- 
pense is incidental. Administrative flexibility is normally provided 
by the appropriation statutes, but that flexibility is still confined to 
the purposes of the appropriation. This principle was well stated by 
the Comptroller General: 

. w e  31 U.S C. S 628 (1970) *)' 

Generally. the Congress m making appropriation8 ie&Yeb largely to 
adminisfrztive discretion the choice of ways and means t o  accomplish 
the object8 of [snl . . appropristian, but,  af course, ndminiafrafive 
discretion may not transcend the statutes, nor be erereiaed i n  conflict 
pith  lap. nor for the accomplishment of purposes unauthoiized by the 
appmprintion; and. just ae clenriy. such unauthorized objects may le- 
gaily no mom be reached indirectly . than b )  direct expendi- 
fYre '(0 

Of course, the most important statute of use to determine which 
appropriation to charge is the appropriation act itself. For example, 
in 1956 the Department of Health, Education and Welfare (HEW) 
wanted to convert a room in the HEW building from a guard room 
to an emergency operations room. A new guard room was to be in- 
stalled elsewhere in the building. The General Services Administra- 
tion (GSA) was to perform the work because the building was under 
the Administratian's control. HEW proposed to pay only for the 
cost of converting the guard room to an operations room, but not 
the costa of the new guard room. GSA contended that HEW re- 
ceived the entire benefit of the conversion and should fund i t .  How- 
ever, the General Accounting Office, when requested to resolve the 

*"65 Comp. Gen 346. 841 (19151. cifine 21 Comp. Gen. 619 681 ( 1 0 W  See ai80 
65 Comp. O m  110 0914); 31  Comp. Gen. 360 (19571 
'"50 Comp. Gen. 656 (1971) 
" S l d  at  5afl 
"'18 comp.  ten. 285, 292 (1938) 
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issue, looked solely at the appropriation acts of the respective 
agencies. 

Nothing has been found in the current approprinlmns for the Depart- 
ment of Health, Education and Welfare whieh would m t h o n z e  that 
Depnrtment Lo expend funds for P guard locker room Funhermore. 
the approprintronii far the General Services Administration include 
provisions far furnishing normal pmfeefmn or guarding of Govern. 
ment bvildinga under the control of such Adminisrration uhieh would 
include furnishing R guard locker 

Thus, the appropriation act is always the place to commence any 
inquiry about whether an expenditure for a particular object or 
purpose is authorized. However, that act may not provide an an- 
swer. For example, suppose a cost or charge arose that could rea. 
sonably be paid by one of two general appropriations? This was the 
question which confronted the Comptroller General in a 1944 

In that year the past office used soldiers to deliver very 
"heavy" Christmas mail. The post office defrayed all the costs of 
using the soldiers. Two appropriations u ~ r e  available against u,hich 
to make the charges. One was "Miscellaneous Items, 1st and 2nd 
Class Post Offices" and the other was the "Unusual Conditions" ap- 
propriation. The Comptroller General indicated that in such eases 
an administrative election to use one of the appropriations is t o  be 
made. Once the election is made. the agency is bound and cannot 
subsequently shift to the other a p p r o p r i a t i ~ n . ~ ~ ~  If, on the other 
hand, two appropriations are  available far use for a particular ob- 
ject, one of which is specific while the other is general, the specific 
appropriation must be used to the exclusion of the general This 
is true even if the general appropriation is later in time. 

Where Congress has ~peeiflcally limited the amount LO be expended 
for [a particuiai item1 by 1 depsrtment during a l iaeal  year. a later 
BppropriPtmn prowdmg lor addirionnl uark t o  he carried an by that 
department during the same f iaasl  year does not of itself authorize the 
exceeding of such Ihmltafion."' 

Unless specifically provided otherrise,  appropriations cannot be 
mixed even if they are provided for identical purposes lBe 

Although the appropriation act is the key statute for determining 
the purposes and abject, for which funds appropriated thereby may 
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be expended, other statutes may expand or reduce fund availability 
for particular purposes.a61 For example, in 1976 the Comptroller 
General addressed the propriety of expending certain funds to bomb 
the Cambodian mainland during the rescue of the crew of the ship 
Mayag!xz.aBB The question arose because of seven separate statutes 
prohibiting the use of funds for offensive activities in Indochina. 
Noting the President's power to protect United States citizens, the 
Comptroller General indicated that the expenditure was proper be- 
a u a e  the bombs could not be deemed unnecessary, based upon tes- 
timony of certain executive officers, to effect the rescue af the crew. 

Revised Statutes 3678 is aften violated and in a multitude of 
ways. Some situations determined by the General Accounting Office 
to be violations tend to stretch the Statutory coverage to unneces- 
sary lengths, but others are mare direct. For instance, attempts 
by the Forest Service t o  use monies appropriated for "eonstmction 
and maintenance" of forest trails and roads to cio8e such roads and 
trails was a violation of R.S. 3678.*'O Efforts by the Nzvy to pay 
unauthorized carrying charges led the Savy into a R.S. 3678 viola- 
tmn.211 And when the Bureau of Land Management in Utah at- 
tempted to trade office space with a smaller Federal agency and 
continue to pay rent on its old office space for the benefit a i  that 
smaller agency, R.S. 3678 again reared its ugly head.*'* 

"'Sre. e g , 10 U.S .C.  9 2514 (1910), os amended (Supp. Y 1915). 

aasSer e g . I8 Comp. Gen ?86, 296.91 (19881. In this ease the Comptroller Gen- 
e m i  considered the lawfulness of paymg cerfilln pnce increases. Speeilicaiiy. he 
found t ha t  (81 d a aailcifatim ineludes requirements that restrict competition in 
~ i o l ~ t m n  af eomperitive bidding ststutei, (b) 11 euch ie8tiietionn are not rea. 
ianabiy requisite "to the accomplishment af the legislative purposes of the con- 
m e t  appr~pnafmn:' and ( e )  rf the r e s f r i e i i ~ n ~  have the elfeel of nnereamg the 
contract prices charged againit the a p p r o p n a t m i ,  then eueh incream are an un. 
u t h o r i i e d  charge in v i d ~ t i m  a1 R S. 3518. 
','63 Camp. Gen 328 (1913). A similar result reached ~n regard f a  executive 
attemofi to diieontlnue t he  Clinch River breeder reactor ormeet: 

"866 comp.  Gen 1081 (197%). 
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Using m e  appropriation to augment another is to u8e i t  for a pur. 
pose not authorized by law,, absent specific statutory authority to 
the eontrary.l's Sometimes such augmentation can be very subtle. 
For example, in 1924 the Comptroller General addressed a not un- 
eomman way in which augmentation occurs: "The performance of 
work by one department far another department . . . without reim- 
bursing the whale additional cost of such work a8 accurately as i t  
may reasanabiy be ascertained, would contravene [R.S. 36781. . . in 
t ha t  i t  would augment o n e  appropriation a t  the expense of 
another."a74 Augmentation may not be allowed even if the source 
of augmentation is from private resources.a16 

As previously mentioned, the sweep of Revised Statutes 3678 is 
extensive. Violation of such limitations, using an appropriation far 
improper purposes, is not cured by notifying Congress of the execu- 
tive intent to misuse an appropriation.2" Reimbursement of an ap- 
propriation that is used for improper objects from a different appro- 
priation or fund that is proper for use for the particular object does 
not prevent the violation of R.S. 3678, unless specific statutory au- 
thority exists far the transaction 

[IO a proposed srrsngemenf would result in the me of an appropna- 
tion for B purpoae other than that Lor which made. such m e ,  w e n  
10 thefirsf , n s f o n r r  only and under an orr~em~nt/orrr,mburaem~n:, 
would be I" direct contravention of the plain prou1mm8 of section 
3673. Revised Statutes w iemohnair added) 

Generally speaking, a violation of R.S. 3618 will not occur if the 
purpose for which an appropriation is used is authorized by statute. 
Amounts af individual items in an agency's budget estimates pre- 
sented to Congress an the basis of which a lump sum appropriation 

"'46 Comp Gen 266 i1966); 31 Comp Gen 166, 163 11967): 3 Comp Gen. 974 
11924); 2 Camp Gen 282 (1922). 
*"a Comp Gen. 874, 976 (1924). 
* T s S s ~  56 Camp Gen 1293 (1976) 
""37 Camp Den. 472 11958). 
l"5 Comp Gen. 796, 797 (1926). This result IS  supparled by 31 U S . C  $6288. 
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is enacted are not binding on executive officers unless carried into 
the appropriations act itself.a78 The Comptroller General has stated 
the rule thusly: ". , .[Slubdivisions of an appropriation contained in 
the agency's budget request or in Committee reports are not legally 
binding upon the department or agency concerned uniesa they are 
specified in the appropriation act itself."178 

The Comptroller General continued: ". .[lIn a strict legal sense, 
the total amount of a line item appropriation may be applied to any 
of the programs or activities for which i t  is available in any amount 
absent further restrictions provided by the appropriation act or 
another statute."aso The same rule applies to lump sum appropria- 
tions.28' Thus, regulatory controls on the purposes for which funds 
may be used, if violated, wili not result necessarily in a concomitant 
violatian of R.S. 3678, or for that matter the Anti-Deficiency Act.PB2 

Obviously, executive departments should abide by budget esti- 
mates or agreements with Congress. Or, as stated by the Camp- 
troller General, "[tlhis is not to say that Congress does not expect 
that funds will be spent in accordance with budget estimates or in 
accordance with restrictions detailed in Committee reports."288 The 
failure of an executive agency to "keep faith" with Congress in this 
respect could result in the budget and Committee restrictions being 
carried into the appropriation act. 

Additionally, it should be noted that regulatory limits are abso- 
lute if included an funding documents.284 For instance, the Depart- 
ment of Defense regulations and requirements related to repro- 
gramming actions are to be included on fund documents.Q'~ Hence, 
if funds made available by such funding document8 are used in con- 
travention of the DoD reporgramming requirements, a violation of 
the Anti-Deficiency Act results even if R.S. 3678 arguably i8 not 
violated.28B Further, the DoD Accounting Guidance HandbookaB' 
indicates that 

"'Comp. Gen Dec. 8-31861 (1 Oef.  19161, found II both 18-2 C.P.D 208 and 65 
Camp Gen. 307 (1976): m i  also 11 Camp. Gen 147 (19alI. 
""66 Camp Gen 812 (19761, c ~ f i n g  66 Camp. Gon 301 (1916): 11 Camp. Gem. 141 
(man 
111156 c a m p  Ge" 812 (18751 
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each Ilmitauan eitabliahed for budget programs. pra jecf i  and 
ivbprojecis in the annual lundmgprograms, annual budget au thonis -  

3679 If on rhe other hand. t h m  l i l i i i t a t i m  a l e  not n p d  ~ d n ~ .  
tion8 hut are only advisory guide3  and may be exceeded a t  the option 
of the holder af the  slloesfmn. a l l~ f rnen t  or nuballotment aithaur ref- 
erenee t o  the individual who esfsblished them. they are not conrid. 
ered Io be separate svbdivibianr of fundi (Emphasis added) 

The next step in the analysis of R.S. 3678 is to determine uhen. if 
ever, a violation of that statute is also a violation of the Anti- 
Deficiency Act Undoubtedly, all of the funding statutes passed by 
Congress to  control the method and manner of using appropriated 
funds are closely related. 

In 1962 the General Accounting Office (GAO) summarized the ef- 
feet of the various funding Statutes 

These statute8 evidence a plain intent on the part of Congress t o  pro- 
hibit executive offieera unless otherwise autharrzed by l a w .  from 
making c m t r s t t s  mv~lv ing  the Government in obligations far erpen- 
d m r e  or liahilifies be)ond t h a w  contemplated and authorized for the 
period of availability of and xirhin the amount  of the appropriation 
under which they a m  made I31 U S C 8 66Xn).  31 U S C $ 712a and 
41 U S C 1 111, ta keep all the departments of the Gobernment m the 
matter of m c ~ r n n g  obligations for expenditures. within the hmitt [31 

Although GAO opinions often cite and diecuss R.S. 3678 (31 U.S.C. 
4 628) together with one or more of the Statutes discussed above. 
such opinions seldom do more. There is no attempt by GAO to dis- 
CUSS the interrelationship of such statutes. Is a violation of R.S. 

"'DoD Handbook 7200 9.H. dupra note 83 
'*Bid a t  para 21003.8.6. 
y s 4 2  Comp Gen 212 276 (1962) S e e  d m  2 1  OP ATT'Y GEN.  244, 248 where. 
addressing the eariiei veralons of the VBI~DUS funding statutes. that office atnfed 
the statute.' pulpme WOB "to prevent executive officers from involving the  Gov- 
ernment ~n expenditures or iishiiiliea beyond those eontsmplsied or authorized by 
the inwmaking power '' 
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3618 also an automatic violation of R.S. 3619, the Anti-Deficiency 
Act, or is more necessary? If it is an automatie violation, in what 
manner and of which aubseetion of R.S. 3619? Further,  if R.S. 3619 
is violated every time R.S. 3618 is not followed, why do GAO deci- 
sians exist that indicate a violation of R.S. 3678 without even men- 
tioning the Anti-Deficiency statute? Answers for these questions 
are not easily formulated. 

The decisions of the Comptroller General illustrate the difficulty 
of any attempt to eonatrue R.S. 3618 in relation to R.S. 3679. For 
example, in 1969 that officer issued an opinionaso in response to a 
request from the Department of Army. The Army Corps of En- 
gineers desired to use a public works appropriation to fund certain 
improvements to state owned roads that provided access to the 
public work covered by the appropriation. The Comptroller General 
opined: 

I t  IS well established that appropriated funds are not available for the 
repair ,  Improvement. or reeonatruetion of state-controlled public 
roads. uniem apetifieally authorized by substantive Isw or the sppro- 
p n i f i m  concerned [citation omitted1 The use of appiopdated funds 
therefor in the absence of specific authority rvovid reiulf in violations 
of section8 3678 Iandl 3679 88 amended. Revised Statuteas" 
(emphasis added) 

Compare this decision n i th  one rendered by the GAO somewhat 
earlier.asa The Navy entered into an agreement with a local civilian 
community for mutual f ~ e  Support between the community and a 
nearby naval facility. Approximately $200 of a naval appropriation 
was spent under the agreement to fight fires in the Ioc8.I commu- 
nity. In an audit the GAO took exception to this item in the Navy 
accounts. The Navy then requested an opinion from the GAO on the 
propriety of the agreements and the exceptions taken in the ac- 
count. The opinion said: 

. . [Ylntusi aid agreements purporting t o  requiie the w e  of Federal 
fire fighting fnaiiities outside of such Federal ~ . e i e ~ v s t i m ~  ~n return 
far the uae of local fire fighting facilities on a United States  reserva- 
tion, wavid eontre~lene no! only the pmvi8tuns of 8678 of the Revised 
Stotutea but 0180 sert ion 3731 !hemof, 4 i  U.S .C.  $ 11. which prohibits 
the making of e~niiaet~ on behalf a i  the United States  unless BY- 

thorized by law or within appropriations therefor The d a t i n g  laws 
generally do not provide either authority or lmds  far that  purposezsa 
(emphssis added) 

'9033 comp.  Gen 338 (1969). 
'*Lid. a t  3 9 0  
'*'32 Comp. Gen. 91 (1362) 
"Id a t  I 
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Note that no mention is made of the Anti-Deficiency Act, R.S. 3679, 
although the decision indicates R.S. 3678 is violated and that no 
funds are available for such firefighting activities. M y  1s R.S. 3679 
violated if Federal monies are used for road betterments on behalf 
of a state, but not if those monies are used to fight fires in a state? 
Surely the fact that one appropriation was specific and the other. 
general is not the basis for the inexplicably different results. About 
the only thing that is established for certain by the two opinion8 is 
that a violation of Revised Statutes 3618 does not result in an au- 
tomatic violation of the Anti-Deficiency Act. Instead, each statute 
must be measured against the facts 01 circumstances of each case. 
To the extent that more than one funding statute is violated, the 
violations are entirely distinct under each statute. This is demon- 
strated in a 1943 GAO 

A stipulation t o  pay interest  far deia) in pn)ment for ruppliea is pro- 
hibited because the deiay ma) extend beyond the period far u hich the 
appropriation is made and thus involve the Government ~n an obliga- 
tion far rbe future payment of money for which no appropriation has 
been msde, contrary to 3679 and 3732, Reriaed Starutes. I t  IS prohib. 
ited, dm because an apprapnafion made to purchase suppiiei i a  not 
made t o  pay inieieet nnd the p ~ y m e n i  of interest u onid be B diversion 
of the appropriation, contrary t o  section 3673, Revised Statute8 IS6 

An approach to unraveling the complexities of the relationship of 
R.S. 3678 to R.S. 3679 is that advanced in draft Army Regulation 
37-20, February 1977.286 That regulation provide8 a t  paragraph 14f. 

Section 3678 of the Rerued Statutes ,  (31 U S C 9 628) "appiicnfion of 
money appropriated." provides that: "Except PI olheruise provided 
b) Isv, sums apprapriaied for rhe i anous  branchei of expendifwe I" 

the  publie s e r ~ i c e  shnli be applied io lely to the objects for which the) 
a re  reapeetrvelg m s d e ,  and for  no o t h e r s  ' Miaappliearian af 
obligationsrexpendiIvres are considered t o  be BO m o u n t i n s  e r m  
and. a8 aueh. do not constitute a violation [of R S 36791. However. I f  
fvnda are not avsiinbie far adjustment in the auhdiviaian of fundr 
pmperiy chargeable or If the  charge 18 not valid far an) available ap. 
propnation, a reportable woisfion [of R S 36791 n c e u n  " " j  

This approach 16 reasonable. Often violations of 31 U.S.C. B 628 
are unintentional or mistakes of judgment. Often serious questions 
exist as 10 whether a particular expenditure is properly chargeable 

' -21 Cornp. Gen 772 (1843). 
smsId at 776. See a h  I 1  Camp Gen 256 (1961) 
%"Dipit AR 37-20. supra note 73 
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to an appropriation. Thus such errors should be correctable without 
violating R.S. 3679 to the extent that proper funds are 

AR 37-20 provides for correction of such errom: 
If sn apparent overohligation or overexpenditure exist8 aaleiy he- 
came of an aeeo~niing, clerical, recording or reporting error and 18 

not m fact ID violation of R S. 56791 m d  such averahligation IS 
eliminated upon iorreetian af the e r m  a violation has not occurred 
and report of vialatian IS nor required.*es 

The "error" concept as applied to the R.S. 3678-79 relationship is 
best illustrated by examples. Suppose operation and maintenance 
funds are erroneously used to contract for services in support of a 
research and development (R&D) facility and it is subsequently de- 
termined that R&D funds should have been used. A violation of 
R.S. 3678 has occurred. Funds from one appropriation have been 
used for an abject that should have been funded from a different 
a p p r a p r i a t i ~ n . ~ ~ ~  Additionally, an obligation without legally avail- 
able funds in violatian of R.S. 3679 seems to have occurred. How- 
ever, the transaction is actually a recording error. The obligation 
was erroneously recorded against operation and maintenance rather 
than research and development funds. Thus, in accordance with AR 
37-20, paragraph Me, the accounting error should be reversed and, 
if adequate R I D  funds are available to cover the contract obliga- 
tion, no violation of R.S. 3679 should be found. Of course, if no R I D  
appropriation is available or. though available, 1s inadequate to 
cover the contract amount after the emor in recordation is cor- 
rected, a violation of Revised Statutes 3679 does result. 

The most reasonable approach to resolving a problem is not al- 
ways the one adopted. Unfortunately, a position contrary to that of 
the draft AR 37-20 can be constructed which, it appears, the De- 

"'Such Pn nppronch seems t o  be comistent with Dep't af Defense pidance  wlfh 
respect to amounting emom The DoD Aceounting Guidance Handbook DoD 
1200 %E. Bupio note 83, pmmdei at para 21Oa9 B 3' "Errors 10 pastmg 'to ac. 
counting records are not Yidations, per ne However, avch errors may c a m e  an 
sCtYPl overdloeatlan, Overallotment. ouerobhgation. or overexpenditure. thereby 
reanltlng in B violation of Seelion 3679." 
IssAR 37-10, mpvn note 40, para. 16e 

Once B viointlon of R.S. 5678 ~ e c u i s ,  I t  1 8  not corrected by subsequent actions 

3679. that rep.rta of violmion8 be made t o  Congress. nor does R 5:5678 canfnin 
punitive p m m i o n s  for vmiatmna. Houever. certain a ~ n c t i o n s  are avsiinhie far 
v iu i s tms  af this statute See the discussion of the lmhilxy of certifying 
infio at  131 
"'DoD Handbook 7220 8, B Z P W  note 83, para. 21003 B 5 

;:;$g',',;"g;s","; ;~;Pyei..";~$&; B:~3g;y;~; ;;;w;m; yco6co~ 
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partment of Defense has accepted. The DoD Accounting Guidance 
Handbook provides. 

Appraprlalion Ilmitatirns. special l imifafmn~ ( thaw which apply t o  
t w o  or more approprinfions). and similar ~ c a f u i ~ r p  limitations iegslly 

f funds and the authorit! t o  obligate or expend 
Tfatn o b i r r t s  07 p u r p o r t e  (emphasis added) 

fations shall be eonaidered. ~n effect, separate 
subdimeions of fundi 

Any obligation in excess of a fund subdivision or a statutory hmita- 
tion imposed on the use of funds is a violation of R.S 3679.802 
Hence, to obiigate funds in violation af R.S. 3678 i s  to violate R.S.  
3679. As discussed above, this approach is not consistent with many 
Comptroller General opinions. but the wise attorney, contracting 
officer, comptroller or fiscal officer will insure that funds are obli- 
gated oniy for the objects for which appropriated. 

C. THE MISOR COXSTRUCTIOS ACT, 
I O  U.S.C. $2674 

Permanent legislation prohibits any contract far the ". . . erec- 
tion, repair, or furnishing of any public building, or for any public 
improvement which shall bind the Government to pay a larger sum 
of money than the amount in the Treasury appropriated for the spe- 
cific purpose."so3 This statute is intended to insure that executive 
officers of the Government do not involve the United States in ex- 
penditures or liabilities beyond those authorized by law.B04 Instead, 
express statutory authority is required for the construction of pub- 
lie buildings, and such authonty w411 not be inferred from a general 
statute.3oJ For example, appropriations to agencies made waiiable 
to be used for necessary expenses are limited to current 02- running 
expensea of a misceiianeous character incident to an ageney'a par- 
ticular function and will not be construed to include expensea for 
construction and improvements of public buildings.S08 

Normally, the requirements of 41 U.S.C. B 12 are met by can- 
gressional appropriations for construction n,hieh are limited by 
amaunt to specifically authorized projects.Jo' Hoaever, a somewhat 

' Y d  S r r  also DoD Direelire 7200 1. ~ i i p r a  note 40. para IX. A R  3i-20 a ~ p m  
nore 40, p ~ r n  15n 
30841 U.S C 4 12 (1970). 
80*21 OP. ATT'Y G E X .  244(i895) 
aosSer e g 42 Comp Gen 212 (1962). 38 Comp. Gen 392 (1956). 
'O'36 Comp Gem. 758 (1858) 
"'Sia. e g Act of Aur 15, 1977. Pub L 95.101 91 Stat. 837 
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more general authority to engage in construction is given to the De- 
partment of Defense by a statute known as the Minor Construction 
Act.SoB That Act provides: 

8 2674 Establishment and development of military facilities and I"- 
itallatland costing led$ than $400,000 

(81 Under such regulations as the Secretary of Defense may p ~ e -  
scribe.  the  Secretary of B military department may a e q u r e ,  eon- 
ntruef. convert. extend. and ~nstnll. at  military inatallations and 
facilities, urgently needed permanent 01 temporary public rorks  not 
a thervise  suthorized by law. includmg the preparation of Bites and 
t h e  furnishing of appurtenances.  ut i l i t ies .  and equ ipmen t .  but 
excluding the c o m t r w t i m  of family quaifem However, a determins- 
tion that a pmiect 18 urgently needed 1 8  not required for a pmjeef 
~ o m n g  not more than $75,000 or far B project which the Secretary of 
a military department determine8 vd1, r i t h i n  three yesra foliowing 
eompietion af the project. result in savings in maintenance and opera- 
tion corn I" e x c m  of the coat of the pmjeef. 

( b l T h i s  aecfinn does not authorize s pmjee t  costing more than 
WO0,OW. A pmjeef costing more than $200,000 muif  be approved ~n 
advance by the Secretary of Defense. and a project costing mare than 
$76,OW must be approved in advance by the Secretary concerned. 

(el Not mole than one i l lotmenf may bo made for any project SY. 
thariisd under this mtm 

(dl Not more than 150.000 may be spent under this section during a 
F l b d  pear t o  convert BfrYCfYles t o  family qYsllels st  any one instal- 
iatmn or fairlll$ 

(e) Apprapristions available far military construction may be w e d  
for the purpmes of this 8 e m m  In addition. the Secretary concerned 
may spend, from appropriations Pvsilshie far maintenance and opera- 
t iana.  amounts neeeiaary for any project costing n o t  m u m  than 
$71.000 fhnt i s  authorized under this ieefmn 
(0 The Secretary of each military department shall report in detail 

annually to  the Committees on Armed Service8 of the Senate and 
House of Represeniativea on the  adminimation of this neetion 

8 " l O  U S C. 5 2674 (19761 
Banid Thie ~lslufe has been nmended effective Ocr 1. 1878 to inemase the dollar 
limitation& far projects. remove the urgency requirement for pmjeets in excess of 
the operation and maintenance fund limits and fa change the prajeet ~ppravals 
required The amended Swtute read8 88 fol iaaa:  
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The monetary limitations and approval requirements of the Act 
are absolute limitations31o which, if not followed, will result m a 
vialatian of R.S. 3679.s1L A distinction must be made in this re- 
spect, however, between projects that require ~ecretsrial approval 

I d  at 37. 
""Ma. Camp Gin. B - l S 0 6 1 ,  June 19,  19M. Once the dallsr limitation set by the 
minor ianatruction 8if 18 reached. "there IS no apprupnation nvnilabie" for the 
payment of any  BY^ ~n exeesi  of the h m l a t l o n  Instead, relief munf be savehi 
from Congress. 
'LxSer DaD Handbook 7220.8-H,  mypra note 83. para 21003 B 6 1. which reads. 
"atafutory Imitation such 8s the  limitation in LOU S C ! 2814 suthorieing the me 
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"in advance" and those for v,hich the statute does not set approval 
requirements. 

Suppose a constietion project that requires approval of the See- 
retary of Defense in accordance with 10 U.S.C § 2674(b) is com- 
menced before approval is obtained. Absent that  approval, the 
minor construction statute cannot be invoked a8 authority for the 
project because such approval must be "in Hence, ab- 
ligations incurred for the canstmetion wmuld be made without au- 
thority of law or an appropriation adequate for the fulfillment of the 
obligation. This m u l d  violate 41 U.S.C. 55 11-12 and the Anti- 
Deficiencv Act. Presumablv the violation cannot be cured bu an 

limits of an approved project are exceeded when such project re- 
quires prior approval at the Secretarial level. Thus, if the Secretary 
of the A m y  were to approve and fund a minor construction project 
for S150,OOO under the authority of 10 U.S.C. 5 2674, that doliar 
limit is the ceiling on the project costs unless a higher limit is sub- 
sequently approved. The only flexibility in the approval require- 
ment is found in Army Regulation 41635  a t  paragraph 3 4 b :  

Increases in project scope i n  excesi of 10 percent af the basic f s c h t y  
for which p r q e e t  approial has been received. or entena of an ap- 
proved project, will not be made w t h o u t  prior authorization by the 
approving authority Alao. no changes of an) type will be made by the 
eonatruetian artirity if they wll l  re8ult ~n an mcrea~e  in funded cost  
over the amount approved and allocated far the p ~ a j e c l  

Therefore, if $160,000 was the total amount approved and allocated 
for the above hypothesized project and the construction activity ul- 
timately obligated $170,000, a violation of 10 U.S.C. 5 2674 would 
occur. Further, because limitations imposed pursuant to thia statute 
have the same effect for the purpose of the Anti-Deficiency Act as a 
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subdivision of funds,314 the violation of 10 U.S.C. S 2674 would also 
result in a reportable violation of R.S.  3679. 

Unlike minor eonstruetian projects in excess of $76,000 which re- 
quire approval a t  either the Department of Army or the Depart- 
ment of Defense, and must be funded with military construction 
funds. minor construction projects costing under $75,00Oa15 are not 
required by 10 U.S.C. B 2614 to be approved in advance at any 
level. Such projects may be funded from the operation and mainte- 
nance appropriation of the various military departrnents.31' 

The reason far including a dollar ceiling an minor construction 
projects t o  be funded n,ith operation and maintenance ( O & W  
monies was explained in 1956 in Senate Hearings on Military Public 
Work Construction: 

The pnnelple thing that [the dollar l l m i t ~ ~ m n  on the use of operation 
and maintenance funds for minor ~onbirucfi~n does1 . 18 t o  m u r e  
that construction ail1 be funded out ofeonsfrvefion funds . we 
[Congresal =re trying IO insure t h a  the large projects [ere1 funded 
out of construction iunde 

Thus, the statutory limitation of 575,000 (soon to be $100,000)318 is 
an absolute limit on the cast of minor construction projects funded 
with O&M money. Such funds are not, therefore, legally available 
for construction m excess of that amount.318 If the funded cost of a 
minor construction project, funded by O&M funds, exceeds the 
statutory limitation on the use of such funds. R.S 3679 is violated. 
as well as 10 U.S.C. 5 2674.320 

Whether a violation of R.S. 3679 can occur in a minor construction 
project without exceeding the $75,000 limitation in 10 U.S.C. S 2674 
on the u ~ e  of O&M funds far such purposes is somewhat more corn. 
plex. Hanever, the Office of the Comptroller of the Army has pro- 
vided some guidance in this respect. Suppose Fort Blank use8 oper- 
ation and maintenance money to commence a minor construction 
project with an eetimated co8t of S62,OOO but fails to obtain the ap- 
provals required by paragraph 2 3  of Army Regulation 41645. Is 
this failure a violation of R.S.  3679: Are O&M funds then being used 

"aDaDHnndboak. 7220 9-H. s x p m  note38 para 21003 B ; 
#"This limn l i  rsmed fa I100,OW by Pub L' 9 5 3 2 .  avpra note 309 effective Oef 
1. 1978 
"'.LOU S C. D 2674 (e) (19761, m e  ala" Pub. L 91-82, mpra  note 306 
"'41 Camp Gen. 622,  526 (1962) 
"*See Pub L 9 6 6 2 ,  supm mate 309 
. . . ~ I I  ... 1 Y  

' * O S e e  10 U S C 5 2674 (19761, 10 U S C E 665 (18761, DaD Handbook 7220.8-H. 
s % p m  note 83.  pala 21003 B C 
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for construction without legal authority to do sa? Or suppose the 
same project receives the required approval but ultimately costs 
$70,000 to complete. If the project is fully funded. does a faiiure to 
obtain prior approval of the increased project coat result in a viola- 
tian of the Anti-Deficiency statute? In responding to these ques- 
tions, it must be remembered that, unlike projects requiring ap- 
proval a t  departmental level, 10 U.S.C. B 2674 does not require 
prior approval of O&M funded minor construction under $76,000. 
With this in mind the Comptroller of the Army has concluded that 
the two situations hypothesized above would not result in a violation 
af R.S. 3679 because ". . . (1) the event occurs below Departmental 
level, (2) the limitation [amount of apprwed project] is not in fund- 
ing channels or on funding documents, and (3) the project is other- 
wise fully funded through funding channels."a11 

D .  PROJECT ORDERS, 41 C.S.C. § 23 
Title 41, section 23 provides: 

All orders or confrscta for work or matend or for the mmvfnetvre 
of material pertaining to approved prqeets  heretofore or hereafter 
plseed with Government-awned sslsbiiahments shall be considered as 
obligations i n  the same manner 81 provided for mmilar ardera or con- 
tiacts plneed r i t h  eommercisi manufscfureis 01 private contractors, 
and the nppropnntions shall remsin nvnilsble for the payment of the 
abligntiana BO crested PB I" the m e  of contracts or ardera with eam- 
mereisl manufseturm or private emtractors 8 ) .  

This atatute authorizes government agencies to place o r d e r P 3  with 
Government owned and Government operated (GOGO) facilities. A 
GOGO is ". . . any shipyard, arsenal, ordnance plant, or other man- 
ufacturing or processing plant or shop, equipment overhaul or 
maintenance shop, research-and-development labontory or testing 
facility or proving ground which i8 owned and operated by the Gov- 
ernment. . . . Project orders issued under the authority of 4 1  
V,S.C. 5 23 must be specific, definite and certain both as ta the 
w r k  encompassed by the order and the terms of the order 

'.tLetter from the Aislsfanf Compfraiier af the Arm) t o  the Chief, Procurement 
Law Division. The Judge Advocate General'a School. U S Army dated 23 June 
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GOGO establishments that are recipients of project orders must be 
substantially in a position to manufacture the materials, supplies 
and equipment, or equipped to  render the work or services or- 
dered.3z6 Orders under 41 U.S.C. 0 23 may be issued for: 

IPlrduet ion or construction. modification, e o n v e r m n ,  alteration. 
renav*tmn or rehsbdltstion, overhaul, 01 maintenance of bhips, air- 
craft. guided mimles, other weapons. vehicles of d l  kinds, nmmuni- 
t ion.  elothmg. machinery and equipment for "$0 I" such operations 
and other military and operating supplies and equipment including 
components, and 8pnre psrta of all Bush Items. to the extent such 
work LQ performed in GOGO esfablishmenta under other ~ p p r a p r m e  
authonfy. 
[Rleseareh. development. test and evaluation . . 
propert, . s.9 

ispeelfie1 proleeta far minor i ~ n s f i u e f m  and maintenance of real 

Such orders may not be issued for: 
IMlsior new ~ m i t r u ~ t i m  of real property: 
[Eldurat ion t ra ining.  subsistence. storage,  p m f i n g .  iaundr? 

welfare. rrsnipairatian Omluding p m  handlmgl. travel UT communl- 
c n t m  a h a r e  m y  of them purpoiea are the p'imary purpaae of the 
request 311 

In performing work under an order, a GOGO can use subsidiary can- 
tracts with private firms, ". . provided such subsidiary ordering 
and contracting are incident to  and are for use in carrying out the 
purpose of the project order.""lB 

Because orders under 4 1  U.S.C. 5 23 create obligations m the 
Same manner a8 contracts with commercial manufaeturers or pri- 
"ate c o n t r a e t ~ r s , ~ ~ ~  the orders are subject to the same fiscal re- 
straints as are contracts with private firms. Such orders must ean- 
cern a bana fide need existing in the fiscal year in which issued.sgl 
Project orders may not be used far the primary purpose af cantinu- 
ing the availability of a p p r o p r i a t i ~ n s . ~ ~ ~  The order must obligate 
appropriations to pay only far the purposes for which such appro- 
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priations are available.333 Project orders that overobligate or over- 
expend appropriations or subdivisions thereof violate R.S. 3679. 
Thus, if a past has a $100,000 O&M allotment and issues a project 
order to a GOGO far a proper project wherein the order obligates 
$110,000, a violation of the Anti-Deficiency Act arises.3s4 An obliga- 
tion has been created that exceeds the subdivision of funds available 
to liquidate that obligation. Hence, activities that iasue project or- 
ders under 41 U.S.C. B 23 must take care ta insure that those or- 
ders canfarm to statutory and regulatory requirements for the use 
and obligation of appropriations. 

E SECTIOS 601 OF THE ECONOMY ACT OF 
19.72, AS AMEKDED, 31 U S  C § 686 

The authority used by most agencies to support intragovernmen- 
tal agreements is section 601 of the Economy Act of 1932, as 
amenddS3s Section 601 (31 U.S.C. 686) provides: 

(a! Any executive department or independent esfsbliahment of the 
Government. 01 any bureau or office fheeaf. if funds are available 
fherefoi  and if it ie determined by the head of such executive depsrt- 
ment. eatnbhshmenr, burenv or office to be ~n the interest of the Gov- 
ernment to  do 8 0 ,  may place orders with m y  other such department, 
establishment, bureau or offlee for materiale. suppixa. equipment, 
r a r k  or a e i v ~ e e 8 ,  of m y  kind that w e h  rquianioned Federal agene) 
may be in B position to  supply 01 equipped t o  render. and shall pay 
promptly by check to  such Federal agency 81 may be requisitioned. 
upan i ts  writ ten request, either in advance or upon furnishing or 
performinee thereof ,  ail or part  of the estimated or aefusl COBL 

thereof 8 %  determined by sveh department. estshlirhment. bureau. YT 
of f ice a8 may be requisitioned. but proper s d l u t m e n t s  on the basis of 
actual c o l t .  . Iaf work performedl . . . shsil be made . . m 

The purpose of this legislation was explained in an early House 
Report: 

The purpme o f .  . (51 U.S.C. D 6861. . . IS to  permit the utiliia- 
tian of the materiaia, auppliea, facilities, a i d  peraonnel belonging to  
m e  depsrfmant by mother  department OF independent estnblu?ment 
which IS not equipped to  fvrniah the maleTials, work, YI services far 
Itaelf. m d  to pior ide B uniform procedure 80 far  P$ p m t i e a l  for all 
depnrtmenra. 

tian of the materiaia, auppliea, facilities, a i d  peraonnel belonging to  
m e  department by mother  department OF independent estnblu?ment 
which IS not equipped to  fvrniah the maleTials, work, YI services far 
Itaelf. m d  to ororide B uniform oroeedure 80 far P$ ~ m t i e a l  for all 

."31 u s.c 5 sz8 (1910). 
r r r31 U S.C 3 6651a) 11970!. DaDI 7220 1, ~ u p r o  note 523. lX, AR 37-20. para 
16a, Dep't a1 Army YSG 0803072 Oer. 77, subject: Identification of Abiolule Llm. 
itations Falling Under the Provisions of Section 3679 of Revised Statutes. PI 
amended (51 C.S.C. 665) .  
"847  Stat .  417, 31 U S C I686 l19101. See 34 Comp. Gen. 418 (1866). 
...31 U S.C. I68S(s! l1910) 
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. IVler) dubsLinual economies can be reali8ed b i  one depart- 
ment araiilng itaelf a i  t h e  equipment and services a i  another depsrr- 
meni in proper cases A free interchange of work as contemplated by 
thin title wi l l  enable 811 b u r e a u  and a ~ r i v i t i e s  of the Gorernment EO 
be utilized t o  their fullest 

I t  frequently happens that o m  department may need certain sen'. 
lees rhieh if can not adwntagemsly perform lor itself Where such 
s e r v i ~ e ~  C B ~  be iurniahed by anorher department nt le16 COST or more 
cm~eemenily, the department neeedmg such service8 should h a r e  the 
privilege of tailing upon an) department o i  the Government Lhnt IS  

equipped t o  pmvide iveh servicec 

Followmg the passage of Section 601 of the Economy Act, the 
General Accounting Office issued a number of decisions nhieh ruled 
that the statute did not authorize one agency to call upon another 
for the provision of work or services by means of eontracts with 
private industry.33g' The theory was that the Economy Act could not 
be used as B vehicle for the delegation by one agency to another of 
etatutary duties vested in the farmer.338 In 1942, Congress 
amended section 601 to provide: 

That the Department a i  the Army, Navy Deparimenr, Trensvrp 
Department .  Federal  A w a r i a n  Admmsfrafmn,  and rhe Federal  
Maritime Commission may piaee orders. as provided herem. io rma te -  
d e .  nuppliea. equipment. work.  or services. af any kind that m y  
reqviaifioned Federal Agene? ma? b e  ~n a p ~ ~ i f i a n  to  upp ply or :o 

A Senate report3" explained why certain agencies were allowed to 
order upon other agencies even though the agencies ordered upon 
were to perform the work by letting a contract with industry. The 
Senate believed that such authority would be useful: 

Where me department already has P contractor working a t  the  de- 
sired location and the other department deems 11 adraniageow : o  
have rhe same contractor perform work for 11 at  this plare under the 
same contract 

&'hare f w  departments are to  perform s~milar  aork sf the isme 
loeat~on.  eseh har fundi rrai lable therefor. and >t 18 deemed that the 
work be performed under B m g l e  eontract !or1 

*"52 Camp Gem. 128. 131 (15721 yvoling H. R E P  xu. 1126. 72d Cang. 1st Sess 
15-16 (1582) 
".'See, e Q , 20 Camp Gen 2M (19401, 15 Comp Gen 514 (Isas), 18 Camp Gen. 
262 (19381 
"sMa Comp Gen. A-70186, Mar is, 1998 
'.O31 U S.C 9 686(s) (1970) 
"x52 Comp. Gen 128, 132 (1972) ctting S REP. NO 840. 77th Cong , 1st Seaa 
(18921 
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Where one department desires mother, due to Its organization or 
a p e d  knowledge, t o  perform certain work for It.Ja 

This authority granted in the 1942 amendment is strictly limited to 
the agencies or activities enumerated in the statute.343 

The authority provided by section 601 for one agency to order 
upan another is limited t o  agencies of the federal government. It 
does not allow state agencies, including the national guard, to order 
upon a federal activity or to accept orders from such ac t i~ i ty .3~ 'Nor  
does i t  authorize an intrabureau or intradepartmental  
arrangement.s4s 

Orders placed pursuant to section 601 u,ere originally to be eon- 
sidered as obligations upon appropriations in the same manner as 
orders or contracts placed with private contractors. Hoaever,  31 
U.S.C. B 686-1 significantly modified that coneept. Section 686-1 
limits funds used to finance Economy Act orders to the period of 
availability for obligation authorized in the act appropriating the 
funds to the ordering activity. Section 686-1 states: "No funds 
withdrawn and credited pursuant to section 686 af . . . [title 311 

""Id 
-'Such authority may, of course, be granted by statute independent of S i  U . S . C .  
I 68s (1910) 
s " M ~ .  Camp Gen. 8.152420, Feb. 25. 1W. 
a'BSS Comp. Gem. 134 (1959). Such intra-bureau or mtra-agency procurements are 
authorbed by 31 U 8.C 8 828s (1970) This statute was p m e d  apetifmily fa 
sII0w what the Comptroller General has ruled was not  nurharized by the Economy 
Act. acetion 601. In S. REP NO 1289, 89th Cong., I d  S e w ,  1966 U S. CODE 
CON0 & AD. NEWS 2840, it WPB stated that & 6288 UBI /  designed t o  

ib .  n3.C 1nnt.ncs on* .pp"P".tlon ."d 1.117 .ne7 Ib .L."i..l bar. b.." P.hm*d o, 1* 
P d d Y C 2  rurnllh* rn.b .n *..OY.tl"l .dlY.Im.nl eh.rplne * m m Y I  ,the. .pp,np".l,mi IS. 
8.111 0blll.l.d lor Ih.  r o l l  0 ,  t h S  .*,"/e.. 0, rn.,d./, 
Thu bl" -ill h.W . h d " l l ,  m enset On P ' L l " I  Irr Ilrnhibltull tm,,*r Of hind. to, p-*. 

m**r G7.n Ihol. ult."d.d b, Canrmul E*ml  e"c"dlturr mwt br ChWd to Lh8 eo- .PI- 
p*llon Y .nrM Th*m C.. k "0 dwenlon 0, b d .  ,or o**r p-.* ""der oill I.Oi.ltl0" me 
'kO.i.tm Y P""."il s braiikrpinp *Onl.nbnce I<  doel Mt . " thaw the .Y_ent.LIon 0, 
hind. 

u'S1 U.S.C $ &We) (1970) 
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. . . , shall be available for any period beyond that provided by the 
act appropriating such The effect of this section is that 
interagency agreements under 31 U.S.C. B 686 chargeabie to fiscal 
year appropriations must deobiigate funds furnished under those 
agreements at the end of the fiscal year of the appropriation avail- 
ability to the extent that the performing agency (agency ordered 
upon) has not incurred valid obligations by performance of the 
work, by contract or otherwise 34n 

Economy Act orders create Some interesting problems in relation 
to the Anti-Deficiency Act. That such orders can lead to violations 
of R.S.  3679 is unquestionable. Suppose, for instance, such an order 
is issued for the performance of work the cost of which exceeds the 
funds available to the ordering agency to pay for the work? The 
order is an authorization to the performing activity to incur obliga- 
tions.s4s An authorization to obligate in excew of available funds 
violates R.S. 3679.310 

An even more interesting exampie of potential R.S. 3679 viaia- 
tions connected with orders under the Economy Act grows out of 
the requirements of Section 686-1, Title 31. Suppose Fort  Blank 
needs a large number of training aids to carry out it8 training mis- 
sion. Suppose. further, that training aids are normally procured by 
an activity of the Kavy Department. Fort Blank issues an order 
under section 601 of the Economy Act of August 20, 1977, to the 
Navy activity for the required training aids. Operation and Mainte- 
nance funds, available for obligation until September 30, 1971, are 
obligated on the order. The Navy receives the order, but is unable 
to contract for the Army requirement until October 15, 1971. On 
that date the Navy signs a contract with a private firm far the 
needed supplies. 

What funds are legaiiy available for the contact? Certainly not 
those originally provided by the Army. Those funds, available only 
for fiscal year 1977, must be deobligated a t  the end af that fiscal 
yea r  (Sep tember  30. 1977) in accordance with 31 U . S . C .  
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5 6861. Thus the Navy executed a contract not supported by an 
appropriation available for the fulfillment thereof, a vialation of 31 
U.S.C. 3 665(a) and (h) and Army Regulation 37-20, paragraph 16b. 
Even more interesting in this hypothetical situation i8 the question 
of who is responsible for the violation-Army or Navy personnel? 

VII.  DETERMINING RESPONSIBILITY FOR 
VIOLATIONS OF 

THE ANTI-DEFICIENCY ACT 

VII.  DETERMINING RESPONSIBILITY FOR 
VIOLATIONS OF 

THE ANTI-DEFICIENCY ACT 
Revised Statutes 3679 requires each officer who has control of any 

appropriation subject to apportionment in the legislative and judi- 
cial branches of Government, and the head of each executive 
agency, to prescribe by regulation, subject to approval by the Di- 
rector of the Office of Manegement and Budget, a system of admin- 
istrative controls that will among other things, enable such officer 
or agency head to fix responsibility for the creation of any obligation 
or expenditure in excess of an apportionment or reappartion- 
ment.3s1 A task easier set than done. 

The Department of Defense (Don) implementation of R.S. 3679, 
DoD Directive 7200.1,3sz states: 

When m y  provision of Seetian 3678, Reviled Statutes OT any pro. 
 isi ions of this directive hive been violated. the head of the mganiza- 
tional unit under whose jurisdiction the v i d a t i o n  has occurred shsll 
promptly report such violation. . . slating the eireumstaneea and 
naming the individual 01 individuals involved 

The directive also indicates that, in addition to including the name 
and position of the individual or individuals responsible for viola- 
tions of R.S. 3679, t he  report  of the violation shall describe 
" . . . the administrative discipline imposed and any further steps 
taken with respect to the officer or employee, or an explanation as 
to why no disciplinary action i8 considered ne~essary.' '~~' Similar 
requirements are set out in Army Regulation 37.20.s56 Certainly 
Congress desires that responsibility for violations be fixed. Mr. Ad- 
dabbo, during hearings held by the Department af Defense Sub- 
committee of the House of Representatives Committee on Appro- 
priations, stated: " W h t  concerns me . . . is not only the $21 million 
[averabligationl and possibly an additional $300 million, $400 mil- 

"L31 U.S.C 5 665ig) (1970 & Supp V 1975) 
""DODD 7200.1, ~ u p r o  note 40 
~ ~ ~ l d  XI1  A 
" I d  XI1.B 12) [hl 
"'JAR 37-20. m p m  note 40. para9 17 & 13 
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lion, or $700 million, but also that the names [of the responsible 
individualal have not been submitted to the committee in accordance 
with the law."s6e 

Essentially, the responsible person or persons,3s7 within the in- 
tent of R.S. 3679, are those whose actions are responsible far the 
particular error that directly causes the overobligation or other 
violation. In some situations the action and the individual responsi- 
ble for the action that results in a violation are relatively easy to 
identify. The Department af Defense Accounting Guidance Hand- 

specifies: "The term 'responsibie officer.' a8 used in DoD 
Directive 7200.1, is the officer or employee who has authorized or 
created the overobligation or expenditure in question. . ,''358 

This approach is consistent with testimony presented to the Sen- 
ate during hearings on amendments to the Anti-Deficiency Act in 
1950. Referring to what became subsection (g) of R.S. 3679, Fred- 
erick Lanton, then Director of the Bureau of the Budget, stated: 

At the present time. theoretically. I p~esurne the agency head 18 

about the on15 m e  that you could reail! hold responsible f a r  exceed- 
m g  Ibnl apportionment The rerised aeerion provides for going d a r n  
the line t o  the p e r m  Kho creates the obligation against the fund and 
f i x e s  the respansibiiity on the bureau head or the dirision head. d he 
ia the m e  uha creates the  obligation m 

Thus, if a contracting officer executes a contraet which, combined 
with other outstanding obligations and liabilities, exceeds the fund 
subdivision from which payment is to be made, under the above 
guidance the contracting officer LZ the responsible party within the 
meaning of R S. 3679. Or suppose a financial officer commits funds 
in excess of the amount available in a particular subdivision. Since a 
commitment ia an authorization to obligate within the meaning of 
R.S. 3679,3n1 the issuance of a commitment in excess of available 
hinds is a violation of the statute.3e1 Hence, the issuing officer, the 

*b'Hronngs an Dep't  o f D e f m i r  Appraprration. 1978, B r f o i e  lhr Subeornm on the 
Dep'i of Defense of the  Comm on  Approprrof on8 H o i l a p  of Repiesenfoti i 'rs  96th 
Cang , 1st Sera 631 (1917) [hereinafter cited PJ 1973 Hearings1 
ss7Whenever paamble, under the facts of each ease only one party should be 
named 8s respanaibir far B v i o l ~ f i m  of R S. 3679. AR 51-20,  mpm note 40, p m .  
lag m t e s  'Although other persons may have psrticipnted ~n the t r m a a d m  
[giving n i e  t o  a rioistianl, in YBYSI cireumstaneea a mngle individual wil l  be found 
responsible " 
"'DoD Handbook 7220 9-H.supra note 83 
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employee who ". . . authorized . . . the overobligation . . . ." is the 
party responsible for the violation. 

Other instances of violations of R.S. 3619 arise where it is equally 
easy to identify the responsible party. Army Regulation 37-203e3 in- 
dicates that an accounting, elerieal, recording or reporting error is 
not of itaelf a violation of R.S. 3679, but if such erro7 leads to a 
violation in fact, "[tlhe peraon who made or caused the error, and 
thus created the overobligation, will be named in the report [of vio- 
lationl."s" That regulation also provides that "[ilf a violation occurs 
because of withdrawal of funds in e x e s 8  of available balances, the 
person who authorized or directed the withdraud of funds will be 
held responsible for the violation."ae5 

When targets are used in accordance with recent Department of 
Army policy statements3B8 and an individual creates an obligation in 
excess of a target which is the proximate cau8e of an overobligation 
in a fund subdivision, the party that exceeds the target is responsi- 
ble for the o~erobl igat ion.~~'  For example, an installation's allot- 
ment for operation and maintenance (O&M) is $100,000. Of the 
$100,000, $76,000 has been obligated leaving a balance of $25,000. 
The installation contracting officer is given B citation of funds 
(target) of $20,000 against the O&M allotment to buy supplies. If 
the contracting officer enters a contract for $30,000, not only is the 
"target" exceeded, but the O&M allotment, a subdivision of 
funds,3e8 is overobligated. The latter is B violation of R.S. 3679588 
and the contracting officer is the individual responsible for that 

Although the situations discussed above make the task of fixing 
responsibility for R.S. 3679 violations appear easy, such violations 
many times involve numerow complex transactions and many indi- 
viduals. This is particularly true if the amount of the violation is 
very large and the actions involved occurred over a long period of 
time. In c a ~ e s  such a8 these, R.S. 3679 still requires that responsi- 

".'31 U S.C.  I 666(a) (1870); AR 37-21. mpra note 197, para. 1 4  

Sadid psrn 16e 
's81d P P ~ B  161 
'e*Message. Offlee of the Comptroller af the Army. subject: Identifirsfion af Ab. 
aolute Limitation8 Failing Under the Provisions of Seetion 3619 of Revised 
Statues. ca amended (31 U S C 6651. 7 Oct 1977 See diseussion a l  the hnek- 
ground of this mesaage. I" text above notes 116-19 supra 
""id 
""See DaD Directive 7200 1, mpm note 40, para IV D 
"*id para. 1X 
"'YAhsalufe Limltabons Measagr. mpra note 124 

37-20. s u p m  note 40. 
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bility for the violation be fixed. Obviously, no individual should be 
named unlem his action8 were a cause in fact of the violatian. But if 
many individuals are Involved, It is necessary to determine which 
action of which individual was the proximate c a u ~ e  of the v d a -  
t i ~ n . ~ ~ ~  The best approach was summarized in a 1976 memorandum 
far the Assistant Secretary of the Army (Financial Management). 

[The individual held responsible for m R S 3619 ~ i d a f i o n l  must. of 
CUYIS~ .  he distinguishable from f'le [other mdividuals involvedl m the 
degree of his reapaneibility G e n ~ ~ a l l ) ,  he s i l l  be the  highest ranking 
official ~n the decision-making process x,ho had knoaledge. either BC- 
fual n i  c o n ~ t r ~ c f i v e .  o i  (1) precisely x h s t  ~ e f i o n n l  %ere taken and (2) 
the Improprleti or at least querfmnahlene$r of avch aetmns. There 
sill be afiiciala who had knowledge of either factor But the person in 
the b e a t  and perhaps u d ?  p ~ s i i i m  t o  p'evenf the ultimate error--and 
thus the m e  who muit be held mountabl-is the highest one u h a  18 
aware o i  both 

Thus, where multiple individuals are involved, the individual who 1s 
responsible within the meaning of R.S. 3679 for any violation of that 
statute must not be too remote from the cause of the vialationa73 
and must be in a position to have prevented the violatian from 
occurring. 

VIII. MISCELLANEOUS CONSIDERATION3 
A .  OTHER LIABILITY 

The fact that an individual involved in a violation of Revised Stat- 
ute 3679 is not named responsible for the violation does not mean 
that other action cannot be taken. For example. if the individual i8 
military, prosecution under the Uniform Code of Military Justice for 
dereliction of duty is A civilian is subject to  administra- 
tive s a n c t ~ o n s . ~ ' ~  

Disbursing officers are particuiarly vulnerable. Such officers are 
personally accountable for any illegal, improper, or inaccurate pay- 

""General Counsel D d t  of t he  *'mi. legal apmion subject R S 3679 Viola- 
OPA 72 Appropnationa. Mar 28. 1976 [here- 

the Arm) (Finmela1 Manage- 
1976 

offenaes bPR 1 0 0 ,  
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ment.376 The liability of such officers arises the moment an im- 
proper payment is made.877 Further, the officer is not relieved of 
persbnal liability merely because he relied upon an opinion of 
another executive officer h g . ,  legal counsel) in making the pay- 
ment;378 nor will the officer be relieved of liability even if value is 
received by the Government, or the officer acted in goad faith.3‘8 

Disbursing officers in some executive agencies are not held per- 
sonally responsible for illegal or erroneous payments made by them 
upon properly certified vouchers. Instead, the certifying officer 
bears responsibility for such paymenta.880 However, in the Depart- 
ments of the Army and Navy, the disbursing officer remains re- 
s p ~ n s i b i e . ~ ~ ‘  Such officers may be relieved from personal liability by 
the office of the Comptroller General38P unless an irregular, illegal 
or improper payment is made as direct result of a disbursing offi- 
cer’s negligence.g” In the latter instance, no relief is available. 

B .  IAVESTIGATIOX OF POTEXTIAL R.S. 3679 
VIOLATIOXS 

The commander of the installation or activity where a potential 
violation of R.S. 3679 arises is responsible for causing an investiga- 
tion to be made of that potential No particular form is 
specified for the i n v e s t i g a t i ~ n . ~ ~ ~  Numerous possibilities exist. An 
investigation may be made in accordance with the provisions of 
Army Regulation 15-63’e or the Inspeetar General may be appointed 
to conduct the investigation. The choice af method to be used will 
depend, of course, upon the facts af each case. For instance, it  
would not be necessary or cast effective to appoint a Board of Offi- 
cers to investigate a small dollar overobligation. 

Whatever method is selected for the conduct of the investigation, 
the inquiry should be complete and accurate. The officer (officers) 

“‘.Sea A m y  Reg. No. 37-103. Finance and Accounting for Insrallarion~ Dmbure- 
ing Operations. para 3-l67c (C68, 15 May 1972) [heremafter cited as AB 37-1031. 
““See 64 Comp. Gen. 112, 114 (1974). 
a‘lSee 32 Comp Gen. 382 (1963); 16 Comp Gen 962 (1936) 
“‘46 camp oen. 135 (1906). 14 camp. G~~ 578, 583 (i9a5) 
“‘See 31 U S C 5 82c (1970) 
“281 u.s C. $ 82e (1970). 
.“see AR 37.103. *upre note a76, Para 3-167. 
“‘id 

“‘id. 
‘aeAmy Reg No. 164, Procedure for Inrealigaflng Officers and Boards af Offi- 
cere (24 Aug. 1977). 

87-20, mpro note 40, para. 17n 
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responsible for the inquiry should become fully acquainted with the 
provisions of the Anti-Deficiency Act and implementing regulations. 
All af the facts surrounding the violation should be assembled. Most 
importantly, any recommendation related to reaponsibility for the 
violation must be fully supported by hard facts produced by the in- 
vestigation. Too many investigations fall short in this respect. The 
Department of Defense Accounting Guidance Handbook notes this 
deficiency, as follows: “Reports of violations [of R.S. 36191 indicate 
the need for more careful consideration of facts and circumstances in 
fixing responsibility for violations “3111 Failure to fully document 
and properly fix responsibility for violation8 can result m outbursts 
of indignation in Congress such as that of Congressman Addabbo 
during hearings an certain R.S. 3679 violatima. 

I remember uhen IP Vidation of R S 86191 happened once 
before m e  of the tap members I” the Department a i  the Army 
made the ecapegont. I a m  J Y Q I  wondering if SOY are looking for 
another wapegoaf t o  fake the responsibility for domeme’s fadure m 
not having pmperl) kept . records If someone IS reapansible, fine 
I p i t  hope f h n t  for the p u r p o ~ e  of campl)mg r i t h  the 1~ one name 
nnd m e  man IS  not made the ~capeganr for this 

C. MITIGATI0.V OF VIOLATIOSS OF R.S.  3679 
Once a violation of R.S. 3619 occurs, it eannat be cured or elimi- 

nated. Many attempts to find a defense or excuse for such violations 
have fallen short. An overobligation or overexpenditure is not 
avoided by failure to post accounting records, by delay in such 
pasting or by transferring charges or funds between ac~ount8.3~9 If 
a vialation occurs, the receipt of additional funds or a change in a 
limitation in the use of particular funds before the end of an ac- 
counting period does not mitigate the violation or eliminate report- 
ing 
or misinterpretation of regulationse3 by the responsible individual 
will not relieve that party from responsibility for any >idation he 
may have caused. 

This is not to say that the extent and ultimate amount of a viola- 
tion of R.S. 3679 cannot be reduced or that efforts to mitigate the 

Allegations of good faith.391 honest 

““DoD Handbook 7220 9-H. mpro note 33 

“sAR 31-20. m p m  note40. para 161 

““Ms. Camp. Gen. 0-129001, Ocf.  25, 1956 
“.‘35 Camp. Gan. 356 (1961) 
‘ * ‘ Id .  

“ ‘ 1 9 7 ~  neanngs. supra note 316, et 631 

at para. 16%. 

para 21001 B 
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effects of a violation should not be taken. Any effort to mitigate a 
violation must be made only after the circumstances of each viola- 
tion are carefully considered.as4 For example, if an overobligation 
results from a contract, mitigation efforts could include termination 
of the contract for or an agreement uith the contrac- 
tor to accept a no-cost stop work order.3eB m a t e v e r  the eircum- 
stances. every effort must be made to reduce or prevent gronth of 
the amount of the violation. 

D. PEKALTIES OF VIOLATIO.VS OF R.S. 5679 
Revised Statues 3619 is a criminal statute. Criminal penalties 

under the statute include the possibility of a fine of not more than 
$5000. imprisonment of not more than two years, or both.38' A vio- 
lation is criminal only where an officer or employee of the United 
States knowingly or willfully violates the statute.38n nonever, far 
any other violation of R.S. 3679 the statute states: ". , , any officer 
or employee of the United States who shall violate suhseetions (a), 
(b), or (h) of this aection [3619] shall be subject to appropriate ad- 
ministrative discipline, including, when circumstances warrant, 
suspension from duty without pay or removal from office."389 

The Department af Defense (DoD) implementation of this provi- 
sion of R.S.  3619 1s broader than the statute. DoD Directive 7200.1 
orovides: 

The Seeretar) of the appropriate military department. or his au. 
rhorized designee. or the designated oificial for the Office of the Sec- 
retary of Defense. will( upon the basis of aveh repoit [of v i s l ~ l i ~ n  of 
R S 36791 or other data which ma) be obtsined, take appropnate d w  
eiplinary ~ m m  mcludmg. u hen ciieumstanees warrant, mapension 
from duty r i thavt  pay i e m ~ v a l  from office where anpileable. or ap- 
prapriare a e f m  under the Uniform Code o t  Military 3 ~ m r e . ~ ~ ~  

"4bbComp Gen 168.  772 (1976). 
" $ I d  at 722 A termination for convenience would limit the actus1 deficiency t o  
''those costa payable t o  the contractor under the Termination for Convenience 
ciame However there may be eases ~n which this approach would be ineansiatenf 
with the best inferem of t h e  Goiernmenr or where more flexible slfernatiies 
exmt " 
' **Id  at T I 5  
"e'31 U S . C  5 6650) (1) (1970) 
"*Id 
".Id 
*"DoDD 7200.1, supio note IO. para XI1  A .  
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IX. RECOMMENDATIONS AND CONCLUSIONS 
The Anti-Deficiency Act is significant legislation that is not well 

understood or applied. Too little guidance, too little interpretation 
and TOO little assistance in applying the Statute are available from the 
Department of Defense or the Department of the Army in the field 
at all levels, but particularly a t  the installation level. Guidance is 
erratic and at times inconsistent. To fill this information gap the 
Army needs a new, clear and concise implementing regulation in- 
carparating the policies enunciated in the October 1977 message 
from the Office of the Comptroller of the Army,'@1 For instmctianal 
purpaaes actual violation reparts and determinations, cleansed, if 
necessary, of names and places, should be distributed periodically LO 
all subordinate elements af the A m y .  Indeed, illustrations of actual 
violations are an excellent way to educate officials in the proper use 
of funds and to prevent similar violations from occurring in the fu- 
ture. 

Officials a t  all levels of the Department of Army have a duty to 
insure that the system of administrative controls established to 
prevent violations of R.S. 3679 works. This can be effectively done 
when comptrollers, financial personnel, contracting and purchaaing 
personnel, and legal counsel work together. I t  is simply not accept- 
able for an attorney when confronted with a question related to ap- 
propriations or funding to say, "That is the Comptroller's function." 
It is unacceptable for a comptroller ta assume the role of an attar- 
ney and attempt to N I ~  on the legality of questionable obligations or 
expenditures. It is unacceptable for a contracting officer to hide be- 
hind "just any fund cite" to support a particular purchase. Anti- 
Deficiency Act violations are preventable when staff relationships 
are used by the various official8 involved in the procurement proc- 
ess. Common purpose, common vocabulary and common rule8 
should make it easy to recognize the "legal" problems and act on 
that recognition-reporting and correcting along the way. 

APPENDIX A 
DEFINITIONS 

Each of the following definitions is excerpted from one of the fol- 

A. Office of Management and Budget Circular A 3 4 ,  Znstruetions 
lowing documents: 

on Budget Exeeutzon, July 1976. 

40'Absalule Limitations Meiange. mpra nore 124 
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B.  Department of Defense Directive 7200.1, Admin i s t ra t i ve  
Control of Appropnattons U'ttkin the Department of Defense. Au- 
gust 18, 19-56, a~ amended. 

C. Army Regulation 37-20, Admints tratwe Control of Appro- 
pnated Funds ,  16 July 1966. 

D. Army Regulation 37-21, Establishing and Recording of Com- 
rnztments and Oblzgatzons, 26 May 1977. 

I Admznistratire lirnttatson. A limitation imposed upon the Use of 
an appropriation or other fund 02- subdivision thereof, having the 
Same effect as a fund subdivision in the control of obligations and 
expenditures. (AR 37-20, para -5.) 
1. Admints tratwe subdieision of f u n d s .  Any subdivision of an ap- 
propriation which makes funds available in a specified amount for 
the purpose of incurring obligations, or which can be further sub- 
divided to make funds available in a specified amount for the pur- 
pose of incurring obligations, subject to limitations contained in the 
funding documents, atatutes, regulations or other applicable direc- 
tives. (AR 37-20, para 5.) 
3. Allocation An authorization by a designated official of a eampo- 
nent of the Department of Defense making funds available within a 
prescribed amount to an operating agency for the purpose of making 
allotments. (DaDD 7200.1, para IV.) 
4 .  Allotment and Sub-Allot?nent.  An authorization by the head or 
other authorized employee of an agency ta incur obligations within a 
specified amount pursuant to an appropriation or other Statutory 
provision. (DoDD 7200.1, para IV.) 
5, Appropriation. Includes appropriations, funds and authorizations 
to create obligations by contract in advance of appropriations or any 
other authority making funds available for obligation or expendi- 
ture. (DoDD 7200.1, para IV.) 
6. Appropriation OT f und  account. An account established in the 
Treasury to record amount8 available for obligation and outlay. 
Each such account provides the framework far the establishment of 
a set of balanced aecounta on the books of the agency concerned. 
These accounts include not only those to which money is directly 
appropriated but also those to which  revenue^ are available for use 
u,ithaut current Congressional appropriation action, such as re- 
volving funds and truust funds. 
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A one-year  account is available for incurring obligations only 
during a specified fiscal year. 

A malttple-year a c e a m t  ir available far incurring obligations for 
a definite period in excess of one fiscal year. 

A no-year aceoitnt is available for incurring obligations far an in- 
definite period, usually until the objectives have been accomplished 

An wnerpired neeoi'nt is one in which authority to incur obliga- 
tions has not ceased to be aimilable. 

An rrprred aeeoimt is one in which authority to incur obligations 
has ceased to be available but from which outlays may be made to 
pay obligations previously incurred, as well a8 valid adjustments 
thereto. This includes successor accounts established pursuant to 31 
U.S.C. 701-708 r'M" accounts). (OMH C n .  A 3 4 ,  5 21.1). 
7 .  Appoi t ionmenl .  A determination by the Director of the Bureau of 
the Budget as to the amount of obligations which may be incurred 
during a specified period under an appropriation, contract authori. 
zatian, other statutory authorizations, or a combination thereof. 
pursuant to Section 3675 of the Revised Statutes as amended (31 
L' S.C. 666). An apportionment may relate either to all obligations 
to be incurred during the specified period within an appropriation 
account or to obligations to be incurred for an activity. function, 
project, abject or combination thereof. (DoDD 7200.1, para IV.)  
8 Commztment Administrative reservation of funds. based upon 
firm procurement directives. orders, requisitions, or requests w-hich 
authorize the creation of an obligation without further recourse to 
the official responsible for administrative control of funds. The term 
refers also to the authorization action. (AR 37-21, para 1 3 . )  
9. Ezpendt twre .  The charges incurred for goods and Sewices re- 
ceived and other assets aeqmred, whether or not payment has been 
made and whether or not invoices have been received. (DoDD 
7200.1, para IV.)  
I O  Fisc01 year. The period beginning October 1 and ending Sep- 
tember 30 of the following calendar >ear. The fiscal year is desig- 
nated by the calendar year in which it ends, e . g . ,  fiscal year 1977 is 
the year beginning October 1, 1576. and ending September 30, 1577. 
(OMH Cir. A 3 4 ,  5 21.1.) 
11. Funds. Accounting units established for segregating revenues 
and assets in accordance with law and for assuring that revenued 
and other asset8 are applied only to financial transaction8 for which 
they are appropriated or  otherwise authorized. Funds are of differ- 
ent types and designed for different purposes: 
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Federal. Funds collected and used by the Federal Government for 
the general purposes of the Government. There are four types of 
Federal fund accounts: 

General. The fund credited with all receipts that are not ear- 
marked by law and charged with payments out of appropriations of 
"any money in the Treasury not otherwise appropriated" and out of 
general borrowings. 

Speezol. A fund credited with receipts of the Government that 
are earmarked for a specific purpose. Generally, if the purpose of 
the fund is to carry out a cycle of business-type operations, i t  will be 
ciaasified instead as a "public enterprise fund." 

Publze enterprise. A revolving fund credited with collections, 
primarily from outside of the Government, that are earmarked to 
finance a continuing cycle of business-type operations. 

Intragavernmental Federal funds that facilitate financing of 
transactions within and between Federal  agencies. "In- 
tragavernmentai funds" are of two types. 

Intragovemnzental revolving. A revolving fund credited with 
collections, primarily from other agencies and accounts, that are 
earmarked by law to  carry out a continuing cycle of in- 
tragovernmental business-type operations. 

Management (zneluding consolidated morking fznds). A fund 
in which there are merged monies derived from two or more appro- 
priations, in order to carry out  a common purpose or project, but 
not involving a cycle of operations. "Management funds" include 
consolidated working funds, which are set up pursuant to law to 
receive advance payments from ather agencies or bureaus for 
agreed-upon undertakings, primarily for the benefit of the paying 
account. (OMB Cir. A 3 4 ,  5 21.1.) 
I? .  Invalzd u,ithdrawel. A withdrawal of funds in excess of the un- 
allotted or unobligated balance, less amounts for outstanding con- 
tingent liabilities, e.g. price redetermination and quality vanances. 
(Thia does not preclude the allotter from revising a program or di- 
recting the allottee to reduce obligations or contingencies so a8 to 
make funds available for withdrawal in consonance with the reduced 
requirements of the revised program.) (AR 37-20, para 6.) 
IS. Obligations incurred Amounts of orders placed. contracts 
awarded, services received, and similar transactions during a given 
period that will require payments during the same or a future 
period. Such amounts will include outlays for which obligations had 
not been previously recorded and will reflect adjustments far differ- 
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enees between obligations previously recorded and aetual ou t l ap  to 
liquidate those obligations. See Section 22 for a mow detailed ex- 
planation af the concept of obligations and Section 25 for its applica- 
tion to specific types of transactions. (OMB Cir A 4  621.1.) 
11 Open allotment. An allotment made by the head af an operating 
agency for a specific project and in a specific amount, the account 
number of which ie published far charge x,ithout specific limitations 
as to amount8, by any officer or employee authorized to charge such 
account. (DaDD 7200.1, para IV.) 

APPENDIX B 
ANTI-DEFICIENCY ACT 

Section 3679. Revised Statutes 
TITLE 31, UNITED STATES CODE 

B 665. APPROPRIATIONS 

Expenditures or contract obligations in 
e x e m  of fundi prohibited 

(a) No officer 0- employee of the United States shall make or au- 
thorize an expenditure from or create or authorize an obligation 
under any appropriation or fund in excess of the amount availabie 
therein; nor shall any such officer or employee involw the Govern- 
ment in any contract or other obligation, for the payment of money 
far any purpose, in advance of appropriations made far such pur- 
pose, unless such eontract or obligation 1s authorized by law. 

Voluntary service forbidden 
(b) No officer or employee of the United States sbali accept “01- 

untary service for the United States or employ personal service in 
excess of that authansed by lax-, except in cases of emergency in- 
volving the safety of human life or the protection of property. 

Apportionment of appropriations: X S ~ N ~ B ;  
distribution; review 

(4 (1) Except as otherwise provided in this section. a11 appro- 
priations OT funds available far obligation for a definite period of 
time shall be so apportioned as to prevent obligation or expenditure 
thereof in a manner which would indicate a necessity for deficiency 
or supplemental appropriations for such period; and all appropria- 
tions of funds not limited to a definite period of time. and all au- 
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thorizations to create obligations by contract in advance of appro- 
priations, shall be so apportioned as to achieve the mast effective 
and economical use thereof. As used hereafter in this section, the 
term "appropriation" means appropriations, funds, and authorira- 
tions to create obligations by contract in advance of appropriations. 

(2) In apportioning any appropriation, reserves may be estab- 
lished solely to provide for contingencies, or to effect savings when- 
ever savings are made possible by or through changes in require- 
ments or greater efficiency of operations. Whenever it is deter- 
mined by an officer designated in subsection (d) of this section to 
make apportionments and reapportionments that any amount so re- 
served will not be required to early out the full objectives and scape 
af the appropriation eoneemed he shall recommend the rescission of 
such amount in the manner provided in the Budget and Accounting 
Act, 1921, far estimates of appropriations. Except as specifically 
provided by particular appropriations Acts or other laws, no re- 
serve shall be establiahed ather than as authorized by this subsec- 
tion. Reserves established pursuant to this subsection shall be re- 
ported to the Congress in aecardance with the Impoundment Con- 
trol Act of 1914. 

(3) Any appropriation subject to apportionment shall be distrib- 
uted by months, calendar quarters, operating seasons, or other time 
periods, or by activities, functions, projects, or objects, or by a 
combination thereof, as may be deemed appropriate by the officers 
designated in subsection (d) af thia section to make apportionments 
and reapportionments. Except a8 otherwise specified by the officer 
making the apportionment, amounts so apportioned shall remain 
available for obligation, in accordance with the term of the appro- 
priation, on a cumulative basis unless reapportioned. 

(4) Apportionments shall be reviewed at lecst four times each 
year by the officers designated in subsection (d) of this section to 
make apportionments and reapportionments, and such reapportian- 
ments made or such reserves established, modified, or released BS 
may be necessary to further the effective use of the appropriation 
concerned, in accordance with the pulposes stated in paragraph (1) 
of this subsection. 

O f f e r s  controlling apportionment or reapportionment 
(d) (1) Any appropriation available to the legislative branch, the 

judiciary, the United States International Trade Commission, or the 
District of Columbia, which IS required to be apportioned under 
subseetian (e) of this section, shall be apportioned or reapportioned 
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in writing by the officer having administrative control of such ap- 
propriation. Each such appropriation shall be apportioned not later 
than thirty days before the beginning of the fiscal year for which the 
appropriation is available, or not more than thirty days after ap- 
proval of the Act by which the appropriation is made available. 
whichever is later. 

(2) Any appropriation available to an agencv, which is required 
to be apportioned under subsection (e) of this section, shall he ap- 
portioned or reapportioned in writing by the Director of the Office 
of Management and Budget. The head of each agency to which any 
such appropriation ie available shall submit to the Office of Man- 
agement and Budget information, in such form and manner and a t  
such time or times as the Director may prescribe, a8 may be re- 
quired for the apportionment of such appropriation. Such informa- 
tian shall be submitted not later than forty days before the begin- 
ning of any fiscal year for which the appropriation is ay.ailable, or 
not more than fifteen days after approval of the Act by x,hich such 
appropriation is made available, whichever is later. The director of 
the Office of Management and Budget shall apportion each such ap- 
propriation and ahali notify the agency concerned of his action not 
later than twenty days before the beginning of the fiscal year for 
which the appropriation is available, or not mare than thirty days 
after the approval of the Act by which such appropriation is made 
available, whichever is later. When used in this section. the term 
"agency" means any executive department, agency, commission. au- 
thority. administration. board, or other independent establishment 
in the executive branch of the Government, including any corpora- 
tion nholly or partly owned by the United States which is an in- 
strumentality of the United States. Nothing in this aubsection shall 
be so construed as to interfere with the initiation, operation. and 
:,dminiatratian of agricultural price support programs and no funds 
(other than funds for administrati>e expenses) available for price 
support, surplus removal, and available under section 612(4 of Title 
7,  with respect to agricultural commodities shall be subject to ap- 
portionment pursuant to this section. The provisions of this section 
shall not apply to any corporation which obtains funds for making 
loans, other than paid in capital funds, without legal liability on the 
part of the Cnited Stater. 

Apportionment necessitating deficiency or 
supplemental estimates 

(e) (1) No apportionment or reapportionment, or request there- 
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fore by the head of an agency, ahieh in the judgment of the officer 
making or the agent>- head requesting such apportionment or reap- 
portionment, would indicate a necessity for a deficiency or aupple- 
mental estimate shall be made except upon a determination by such 
officer or agency head, as the case mag be, that such action is re- 
quired because of (A) any law enacted subsequent to the transmis- 
sion to the Congress of the estimates for an appropriation which 
require expenditures beyond administrative control; or (B) 
emergencies involving the safety of human life, the protection of 
property, or the immediate nelfare of individuals in cases where an 
appropriation has been made to enable the United States to make 
p a p e n t  of, or contributions toward, sum8 which are reqmred to be 
paid to individuals either in specific amounts fixed by law or in ac- 
cordance with formulae prescribed by law. 

(2) In each c m e  of an apportionment or a reapportionment 
which, in the judgment of the officer making such apportionment or 
reapportionment, would indicate a necessity far a deficiency or sup- 
plemental estimate, such officer shall immediately submit s detailed 
report of the facts of the case to the Congresu. In  transmitting any 
deficiency or supplemental estimates required on account of any 
such apportionment or reapportionment, reference shall be made ta 
such report. 

Exemption of trust funds and working funds 
expenditures from apportionment 

(0 (1) The officers designated in subsection (d) of this section to 
make apportionments and reapportionments may exempt from ap- 
portionments trust  funds and working funds expenditures from 
which have no significant effect on the financial operations of the 
Government. working capital and revolving funds established for in- 
tragovernmental operations, receipts from industrial and power op- 
erations available under law and any appropriation made specifically 
for- 

(1) interest on, or retirement of, the public debt; 
(2) payment of claims, judgments, refunds, and draw-backs; 
(3) any item determined by the President to be of B confiden- 

tial nature; 
(4) payment under private relief Acts 01 other laws requiv:,ig 

payments to designated payees in the total amount of such appro- 
priation; 
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(5) grants to the States under subchapters I, IV, or X of 
chapter I of Title 42, or under any other public assistance aubehap- 
ter in such ehaprer. 

(2) The provisions of subsection (e) of this section shall not 
apply to appropliatians to  the Senate or House of Representatives 
or to any Member, committee, Office (including the office of the 
Capital), officer, or employee thereof. 

Administrative division of apportionment; simplification 
of system for subdividing funds 

(g) Any appropriation which is apportioned or reapportioned pur- 
suant ta this section may be divided and subdivided admims- 
tratevely within the limit8 of such apportionments or reapportion- 
ments. The officer having administrative control of any such appro- 
priation arailable to the legislative branch. the judiciary, the United 
States International Trade Commission, or the District of Columbia, 
and the head of each agency, subject to the approval of the Director 
of the Office of Management and Budget, shall prescribe, by regula- 
tion, a system of administrative control (not inconsistent with any 
accounting procedures prescribed by or pursuant t o  law) which shall 
be designed to (A) restrict obligations or expenditures against such 
appropriation to the amount of apportionments or reapportionments 
made for each such appropriation, and (B) enable such officer or 
agency head to  fix responsibility for the creation of any obligation or 
the making of any expenditure in excess of an apportionment or 
reapportionment. In order to  have a sunplified system far the ad- 
ministrative subdivision of appropriations or funds, each agenc? 
shall work toward the objective of financing each operating unit. at 
the higheat practical level, from not more than one administrative 
subdivision for each appropriation or fund affecting such unit. 

Expenditures in excess of apportionment 
prohibited; penalties 

(h) No officer or employee of the United States shall authorize or 
create any obligation or make any expenditure (A) in e x e e ~ ~  of an 
apportionment or reapportionment. or (B) in excess of the amount 
permitted by regulations prescribed pursuant t o  subsection (g )  of 
this section. 

Administrative discipline; report on violations 
(i) (1) In addition to any penalty or liability under other l a w  an? 

officer or employee of the United States who shall violate subsee- 
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tians (a), (b), or (h) of this section shall be subjected to appropriate 
administrative discipline, including, when circumstances warrant, 
suspension from duty without pay or removal from office; or any 
officer or employee of the United States who shall knowingly and 
willfully violate subsections (a), (b) or (h) of this section shall, upon 
conviction, be fined not more than $5,000 or imprisoned fur not more 
than two years, or bath. 

(2) In the case of a violation of subsection (a), (b), or (h) of this 
section by an officer or employee of an agency, or of the District of 
Columbia, the head of the agency concerned or the Commissioners 
of the District of Columbia, ahall immediately report to the Presi- 
dent, through the Director of the Office of Management and Budget, 
and to the Congress all pertinent facts together with a atatement of 
the action taken therean 
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AN ANALYSIS OF ASPR SECTION XV 
BY COST PRINCIPLE * 

Captain (PI Glenn E. Monroe ** 
The p n r m p l e s  povernzng allowability of contract cos ts  

are set f o r th  tn Section XV of the Armed Sewices Pro.  
enrement Regulation. Captain Monroe i e ~ t e w ~  th ir ty .  
~ O X T  of the cost p,+neiples and releuant case law to dis- 
eowrwhat d e s  of interpretalion m e  lzkely to befollowed 
by the Armed Semices Board of Contract Appeals and the 
Court of Claims considering contractor cost m m -  
bursernent claims.  

The article opens ictth a brief reuieu, of basic aecount- 
ing concepts necessary to a n  understanding of cost al- 
lowabzlzty cn government contracting Thereofter Captain 
.Monroe breaks the eosi pniieiples down znto three proups.  

The fwst proup, general operatzonal espenses.  is sub- 
divided i,ito on-poinp busmess  ezpevses,  employee  c o s t s ,  
and costs of niatenals. The seeand p ~ o u p  includes espen- 
dz tsres  directed at seeudnp and at perjorminp a poz'ern- 
ment contract The  tkzrd ond last 1s a rnzseellaneozcs 
category eonststing of znterest expense and other finan- 
eta1 costs. a n d  professional and consultant senmzee costs 

Captain Monroe notes that c a w t  aod board decisions 
tend to be a d i c e a b l y  eoiiservatwe. or favorable to  the 
powrnment. as to some c o s t  p n n c i p l e s ,  and disttnctly 
liberal, 01 favorable t o  contractors, a s  to otherpnnciples.  
In  a f e w  of the liberal dee tsmis  the plazn language of the  

. .  
other governmental agency. 
*'JAGC U S Army Instructor.  Contract Law Divialon, The Judge Advocate 
General's School. C h a r l o t f e s r ~ l l e ,  Virginia B A , 1 9 6 i .  lIuskingum College: 
1966-57, La Sarbanne. and 1958-69. Allmnee Francaiae. Paris, France, J .D  , 1974. 
Ohia State University School af Law, L L . M  candidate. 1978, Universif) of 
Virginia School of Law Member of the Bars of Ohio, the United State8 Court of 
M i h f a i ?  Appeala. rhe United Stntei Tar Court.  the United State& Court a i  
C l a m n  and the L'nifed States Supreme Court Captam Monroe ha8 preumusly 
published articles on proiuremenl law in THE ARMY LAWYER.  Feh 1977. at 4; 
i d  July 1977 ar 1, id Mar 1978. at  36,  and id July 1978 at  7 
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e m f  p n n e i p i e z  mvoiwd has n p p a r v n f l y  her, ,  disregarded 
by the dreisionmakrrs 

The  author e0,ieludes that the Armed Srn, tcrs  Board o f  
Covtruc f  A p p e a l s  probabiy  i s  syrnpnfiirtic toaard  co+  
t i a c l o r  e l a i m s  based upon ordtriary on-going  his 

urtieulnte m o r s  c l r a d y  t h e  p a l i e g  eansideroltons u, idr i -  
lz,ing their d e c i m 3 , s  

I. INTRODUCTION 
Notwithstanding the obvious importance impsrted by its title, 

Contract Cost Principles and Procedures, Section XV of the Armed 
Servieea Procurement Regulation [hereinafter cited as ASPR Sec- 
tion XVI has been accorded infrequent scholarly attention.' And the 

L med E e r i i r e i  Procure [hereinafter o:ed db AGPRI LI 
lseed bu t h e  Deienae u l a r w  [DARI The dealgnatlon 

e new designat ion ' D h R  " 

Secrerar) of Defenre u n d e r  10 
United Ststex Code The C W T ~  

5000 35. D e f e r i e  hcqukit ion R e p l s l o r i  E > i r e m  para D 2 (8 Mar 1976) 
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principles outlined in the Section, although generally understanda- 
ble, are not arranged in a manner conducive to easy assimilation. 
The goal of this article is to respond to both problems by reviewing, 
aceording to expenditure classifcation, contract appeals board and, 
in B few instances, Court of Claims decisions in the area. 

In addition to structuring the ASPR Section XV information in a 
more readable form, the study demonstrates varging approaches to 
interpretation of ASPR 5 16205 cost principle language according 
to expenditure category. From these observations it will be possible 
to develop general guidelines for predicting board and Court of 
Claims reaction to the requirements under the ASPR cost princi- 
ples. Indeed, the category into which an expenditure falls may 
prove to be a more reiiable indicator of administrative board and 
judicial determination than the actual warding of the applicable east 
provision! 

This failure to adhere strictly to the generally clear wording of 
the ASPR 5 15-206 provisions is an obvious source of difficulty for 
anyone endeavoring to discover the current development of the law. 
By segregating the ASPR Section XV cost principles according to 
coat category and outlining the probable rationale underlying the 
treatment afforded ease8 involving these categories, the task of ac- 
curately predicting the outcome of e081 principle litigation will be' 
simplified. The approach, therefore, ia to first divide the ASPR 
0 l&2Ob cost provisions into major groups. These groups are sub- 
divided; the subdivisions are further broken dawn and considered 
by examining each cost principle (e.g., advertising costs) placed 
aithin the category. The cost principle examination consists of an 
explanation of the requirements imposed by the regulation followed 
by a consideration of the more important, as well as representative, 
decisions in which the principle is discussed. 

Before examining the 5 1 6 2 0 5  individual principles, however, it 
is necessary to review some basic cost accounting concepts. This 
preliminary task can best be accomplished by considering some of 
the general concepts found in Part 2 of ASPR Seetion XV. Included 
in this section of the article are  a review of accounting terms,* a 
note on the application of cost principles, and a discussion of the 
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fundamental prerequisites to cost recovery in government ean- 
traeting. 

After this foundation ie constructed, the ASPR 5 1&205 prinei- 
pies are examined according to this classification scheme: general 
operational expenses (subdivided as follows: an-gaing business ex- 
penses, employee cost8, and costs of material); expenditures di- 
rected at securing or performing a government contraet (subdivided 
as follows: costs directed at  securing a government contraet and 
costs directly related to performance of a specific government eon- 
tract); and costs related to 8everd categories (subdivided as follows: 
interest and other financial costa and professional and consultant 
service costs). The last classification 8erve8 as a vehicle to explore 
the validity of a N k  developed after consideration of other cost 
principles. A summary of the significant paints developed in this 
article is presented in the conclusion 

11. BASIC ASPR COST ALLOWABILITY 
COKCEPTS 

ASPR 3 16400, "Scope of Section," introducer the cost allowa- 
bility material: "This Section contains general cost principles and 
procedures for the pricing of contracts and contract modifications 
whenever cost analysis is performed (see 3-807.2), and for the de- 
termination, negotiation or allowance of costs when such action is 
reqmred by a contract clause." 

The 5 3-807.28 reference concerns the revien of eoSt or pricing 

Cmlrart C o r l r  - An Inlradurtion THE ARHY LAWYER. Feb. 1877. st 4 Iheremaf- 
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data submitted pursuant to the Truth in Negotiations Aet.'And, as 
suggested in the foregoing quotation, the emt principles have appli- 

I I .  ' . I. .. , , . _,.. -.., _..., . ,.._, . ... . , . ~ .. .-,~-.., " ... ,. . I C . .  _... ., ... . , ._.  .. I ,.. ,, . . 1 . .  
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cation to  al l  east reimbursement contracts,E price redetermination 
and incentive price revision government convenience 
termination and pricing changes and other contract mndifi- 



19781 MALYSlS OF ASPR SECTIOS XV 

cations.5 Such broad coverage demonstrates the frequency of appli- 
cation and, therefore, the signiiiieance of the Cast principles section. 

Because the ASPR Section XY material is SO important, careful 
consideration of its specific requirements is clearly warranted. 
ASPR B 1&201.1, Composition of Total Coet, informs that "[tlhe 
total cost of a contract is the Bum of the allowable direct and indi- 
rect costs allocable to the contract, incurred or t u  be incurred, less 
any allocable credits" (emphasis supplied).g The question now cen- 
ters on the meaning of "allanable." 

ASPR B 16201.2, Factors Affecting A l h a b i l i t y  of Costs, lists 
several tests, all of which must be considered. They are: "rea- 
sonableness, allocability, standards promulgated by the Cost Ac- 
counting Standards Board, if applicable, atherwise, generally ae- 
cepted accounting principles and practices appropriate to the par- 
ticular circumstances, and any limitations or exclusions set forth in 
this Part 2. . ." (most notably, the B 16-206 cost principle).'O 

sThe entire text  of ASPR E 16.201.1 is 
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Before examining these criteria it is important to note the re- 

C o l b  shall be alloued to rhr e & i t  that the) a m  reaeonable (see 
16-201.81. allocable (see 15-201 4).  and deterrnrnsd Io be nllaanble in 

of the orher factors set forth m 15-101 2 and 14.205 These 
criteria appl! t o  a11 of the ieleered i tems of c o i r  which f o l l o r  IASPR 
d 15-104 Cost Principleel. notsrthstandirg thst  p a r f i e ~ l a i  guidance 
1% provided in  ianneciion u n h  certain specific ~ k m i  for e m p h a m  OT 
clarity (omphasa supplied) 

Thus. it should be abundantlv clear that cost allawabilitv d m e n d c  

quirement of ASPR 5 15-204(b): 

" ~~~ ~ 

upon satisfaction of all the enumerated tests. As fundamental as 
this requirement ir ,  it is often curiously overlooked in board deei- 
siona concerning cost allowability imues. 

However,  the Armed Services Board of Contract Appeal8 
(ASBCA) has recognized this mandate in ~everal  decisions. For 
example, it was determined in General Dynamics Corporatwn 
that if an expenditure were prohibited under a cost principle (ASPR 
5 lE-205), questions of allocability and reasonablenem are not even 
relevant.'l Furthennore, if not in accordance with the contractor's 
consistent accounting praciiees. costs are not necessarily allowable. 
even if in harmony with the ASPR B lL20.E tost prin~iples. '~ Even 
prior approval of a contractor's atcounting system does not guaran- 
tee reimbursement." Therefore, notwithstanding the apparent fi- 
nality and conclusivenew of the language in the ASPR 5 15-206 cost 
pronouncements. it is essential to keep in mind that the contractor 
must also meet the other ASPR B 16-201.2 criteria. What require- 
ments, then, are imposed by these other criteria? 

ASPR 5 15-201.8, definition of reasonableness, infarms that a 
" m t  i3 reasonable if, in its nature or amount, it does not exceed 
that nhich would be incurred by an ordinarily prudent person in the 
conduct of competitive business."'s 

"General Dymmics Carp., ASBCA S o s  32814 and 12880. 68-2 B C A para .""~ 
( ' Y ,  

1*Sir ai80 Loekheed Aircraft C o  , 4 S B C A  Po 11424. 66-2 B C A para 5946 
~ ~ F e d m a l  Eleelric Carp ASBCA S o .  11324 67-2 B C A PBFB 6416 
'4Chrysier Carp ASBCA S o  14886, 71-1 B C A para. 8719 
"The portion of ASPR 3 15-201 3 of mozt  inrerest I" this context is para (8) 

which resds PI follaur: 
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Court and board determinations rarely deny cost recovery pur- 
suant to this limitation. The decisions rendered in Bruce Constmc- 
tcon Corporatron16 and General Dgnernzes Corporotzon" teach that 
the reasonableness of an expenditure should not be measured 
against any universal (objective) standard; rather, the contractor's 
actions under the particular emurnstances must be considered, and 
if reasonable, the expenses incurred pursuant thereto are to  be so 
classified. Moreover, it has been held that the incurrence of B cost 
by a contractor establishes a presumption of reas~nableness . '~  

Although government success is unusual when contesting rea- 
sonableness, in Optimum Designs, Znc.,'8 it was decided that ex- 
penses resulting from "unnecessary management" were not reason- 
able. More indicative of disputes concerning reasonableness, how- 
ever, is the determination in Cyro-Sonics, Ine.,Po that an attorney's 
fee of $100 per hour, under circumstances where particular exper- 
tise was required, was not unreasonable. 

In summary, then, the general mn of cases indicates that in the 
absence of truly outlandish business behavior on the part of a can- 
tractor, it  is safe to assume that his actions will meet the rea- 
sonableness requirement. 

The second general test is that the tost be aliocoble to the gov- 
ernment contract. ASPR 5 1E-201.4 provides this definition: 

A ( O B I  IB allocable if If la sssignabie or chargeable Lo one 07 mare 
Coif objectives . in seeordance with tho relative beneflfs received 
or a ther  equitable relationdhip Subject to the foregoing, a cost is SI- 
iocable to a Government contract if It: (i) IS  incurred speciaeaiiy for 
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the c m t l a c f ,  llil benefits bath the contract and other work. or both 
Government r o r k  and other work, and can be distributed Lo them ~n 
reasonable pmportlan t o  the benefita received: 01 (ui) is neceabsr? 10 
the ~ v e i ~ l l  operation af the busmeae. although 1 direct rslarionship to 
an? ~ ~ i t l e u l a r  cost  objaerne e m n o t  be r h o v n  

AE the definition is in the disjunctive, only one of the criteria need 
he satisfied. Indeed. disputes in this area usually do not involve the 
question u,hether an expenditure is allocable, hut rather the issue of 
allocability category (1 e , hoi i  is it allocable). If direct (clause ( i Y ) ,  
the entire amount of the cost is recoverable; if indirect (para. ( i i ) ) .22  

3. . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . .  . . . . . . . . . . . . .  
< . . . . . . . . . . . .  . . . . . . . . . . . . . . . . .  . 

. I  . . .: I . . . . . . .  . .  

The 

The msja r  typos of direct  c o s t  SIP material a n d  labor. and there -a) be 
explained as Eollous ... M... . . . . . . . . . .  . . . . . .  

1 . . . . . . . . . . . . . . . . . . . . . . . . .  . . . . . . . . . . . . . . . . . .  

156 



19781 ANALYSIS OF ASPR SECTION XV 

Indirect c o i l s  and their relafianihip LO direct colts map he explained 88 follows. 
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or necessary to overall business operation (general and admmmstra- 
tive expenses) (clause (ii i)) ,*3 only an appropriate portion of the ex- 
pense can be recovered. Thus, if a contractor proposes to charge. 8s 
direct expenses, certain costs which normally are treated as over- 
head, he must demonstrate by a preponderance of the evidence that 

.. r, . . . . . . . .  . . a : .  . . . . . . . . . . . . . . . . .  . .' '. ' . ..,. . . . . . . . . . . . . . . . . . . . .  ,,.,_ .. .,: . L /  ,:... . . . . . . . . . . . . . . .  
.1. .. , I .  . . . . . . . . . . .  ,: . .  I .  I ,.! 

Monroe. I n i m d s a f i o n .  mpro note 2. a i  7 - 8  

the facts of B firm's i a i t  experience: 
There 19 yet another UBI of ioakinp 81 direct and indirect e o m  dependme upon 
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such action was based on sound business j ~ d g m e n t . ~ '  If successful, 
the eontractor is required by ASPR 5 16-202(a)2s to  exclude costs of 
a similar nature (but not directly allocable to the government con- 
tract) from any indirect cost pool or overhead account for which the 
government bears financial accountability. 

Not infrequently, though, litigation in this area is focused an 
whether there wa8 "benefit" to the government. The contractor 
usually does not have too much difficulty with this question. For 
example, in Riblet Tramway C O . , ~ ~  it was held that legal fees in- 
curred in the defense of a claim which, if successful, would have 
been an aliou-able cast, were recoverable because the government 
received a benefit.  There is no requirement that the benefit to the 
government be susceptible of precise mathematical measurement.2' 

Notwithstanding the foregoing, there have been several imtances 
in which an expenditure has been considered unallowable due to 
nanallacahility. Contractors have experienced difficulty primarily as 
a result of performance as "mere volunteers," or by Nnning afoul of 
the terms of a specific ASPR 5 15-205 cost principle. If, for exam- 
ple, s contractor incurs a cost for which there "as no underlying 
legal obligation and which was not necessary to the overall opera- 
tion of the business, recovery from the government for such 
generosity should not obtain. There should he no obligation to re- 
fund expenditures incurred on a purely voluntary basis because this 
would permit a contractor to usurp the responsibility of the eon- 
trading officer with respect to  the appropriate expenditure of gov- 
ernment funds. However, other than violating this "mere volun- 
teer" rule, a contractor need not be too concerned about the ailoca- 
bility tests unless there is conflict with a specific ASPR 5 15-205 
cast principle. 

The third test established under ASPR 5 1E-201.2p8 (and made a 
prerequisite to cost recovery under ASPR 5 15-204(b)**) is com- 
pliance with "standards promulgated by the Cost Accounting 
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Standards Board, if applicable. otherwise generally aeeepted ac- 
counting principles and practieea appropriate to the particular eir- 
curnstances. . , . 'I (emphasis supplied) 

This Cost Accounting Standards Board, created as an agent of 
Congress by amendment to the Defense Production Act of 1950,*O is 
composed of five members and is chaired by the Comptroller Gen- 
eraLal The board was accorded the authority to "promulgate cost 
accounting standards designed ta achieve uniformity and consis- 
teney in the cost-accounting principles falloeed hy defense cantrae- 
tors and subcontractors under federal contracts."3a 

I t  is important to note that these standards (CAS) pertain to al- 
locability, not allonability. That is, CAS has no direct bearing on 
the allanability of particular expenditures; it establishes basic u t -  
~ o ~ n t i n g  principles with which government contractors must com- 
ply, if (and only in statutorily applicable. Defense contractors are 
to use CAS in estimating, accumulating, and reporting costs. 

'OPub L Y o  21.744 64 Stat 796 codified at 50 App U S C 2051 2062. 2071 t o  
2073 2091 t o  2094 2161 t o  2163. and 2164 t o  2168 E) Act of Jul: 1. 1966, Pub L 
Y O 3 7 0  5 3,  22 Smt 218, codified a t  50 A 
troller Gerwrnl of t h e  h l t e d  Starer * a s  dm 
mine the f e a s i b i l q  of eppl3ing uniform cosi 
negoriared p n m e  eontiact  and d u b i m f r m t  
mme ' 

This study led t o  the creation of the C o l t  Aecovnrine Standards Board ~r l9iO 

C S C d 2162 (19701 

Cornpmd IO ,he PzOI.bls brren-; 
50 App U 5 C 6 2168(g1 (1970) 
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ASPR 8 3-1204(a) informs that two clausesa8 requiring com- 
pliance with CAS must be included in every negotiated contract 
over % l O O , O ~  unless "the price is based on established catalog or 
market prices of commercial items sold in substantial quantities to 
the general public or is set by law or r egu la t i~n . "~ '  The Cost Ac- 
counting Standards Raard has granted some exceptions to this re- 
quirement, the most important of which is the establishment of a 

"ASPR 5 1-104 8118) and (b) The first of t h e  LWQ ~ l a u i e ~ .  Cost Accounfmg 
Standards (1975 FEB) 'equlrei contractors t o  w b m l f  dmlosure atarementi l e t -  
tmg forth their cost m o u n u n g  practice3 as required b? CAS regulaimns Can- 
tractors must agree to fallau eonJistently the cost accounting prsetlcea thus d i b -  
closed. and t o  eompli w t h  all eoet ~ c e a u n l i n g  ntandnrds I" effect on the  date of 
contract sanrd 01 final agreement on p m e  The t l m ~ e  contain8 addmanal prow. 
b i m s  concerning changes elfher t o  the contract p n c e  or c o s t  ~ l l o ~ a n e e s  or LO cost  
~ccounfing practice8 fhemselvea General pmvismns eoncernmg subeontractors 
Ilre I,*" inr,,,ri.li . . . 

tantiall) the lame clause smears  at  Defense Procurement C~reu la r  rDPc 1 
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$60O,C40 threshold in many instan~es.~~ The standards are accumu- 
lated in Appendix 0 of ASPRSe while supplemental guidance cam- 

(1017) 
Parts 331 and 332 of Appendix 0 s e t  forth definitions general p m ~ ~ s l o n i  con- 

cerning eon t r ac  oaierage. and the - e \ l  of v a n o w  iolicifsflan notices a n d  i ~ n f r a r t  
da"8eS 

Part 351 contains m m u c t i o n i  for preparation and filing of contractor di ic lorure  
etaremenu and provider i l l u ~ f r a f i o n s  of the ststemem formi 

The henrf of ASPR Appendix 0 18 aubehapter 0 Part 400. whxh contam8 the 
text of the fifteen m e r  ~ c i o u n i i n g  standards issued thus far b) the CAS Board 
The text  af the standards IS preceded by a definition8 seerion. The smndardn are 
numbered 401 through 415, The standards are ab fallows 

CAS 401, Coal  ~ c ~ n u n l l n g  standard-eonsiifenc) i n  eitlmstlng. sccumulatlng 
and reporting costa: 

CAS 402. Cost seeounflng sfandard-oanslitene> m allocsflng C m t E  lneurred for 
the same purpose 

CAS 403, Allaertmn af home office expenses t o  aeirnenfs. 
CAS 404, Capifahzsfion of tangible ~ d s e t s :  
CAS 401, Aeeaunfing for vnallawnble e o s w  
CAS 406. Cost ~ecovnting standard-Cat Accounting Period, 
CAS 407. Use of rfnndnrd c a m  for direct marerid and direct labor 
CAS 408, Aeeountinr far m f a  of compensated personal absence, 
CAS 409, COST aecannfing nfandard-depreeinnan of tangible elpltal B S S ~ ~ S ,  
CAS 410, Allocation of bumness unit  general and sdminististive expenses Io 

C A S  411 C o a t  B C I O Y O I I I S  standard-aceauntinn fo r  a c ~ u l l l l l o n  Lob18  o f  
final coat abjeefwes, 

mstena1; 
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m e n t s  a r e  provided per iodical ly  in  Defense P r o c u r e m e n t  

If CAS is not applicable, then "generally accepted accounting 
principles and practices"8n are to ~ e r v e  as the guideline by which 
the contractor's accounting system is to be measured. The distinc- 
tion is critical: CAS Set8 forth comparatively precise rules which 
impose a substantial burden an government ~ o n t r a c t o r s , ~ ~  whereas 
the generally accepted principles and practices afford considerable 
accounting leeway. 

The final ASPR 5 1&201 2 factor consists af "any limitations or 
exclusions set forth in this Part 2," the most important of which are 
the ASPR 5 15-205 "east principles" limitations. In this ASPR sec- 
tion. entitled "Selected Costs," there appears a discussion of fzty 
cast pronouncements. I t  is on thia aspect of cost alloaability that 
the primary foeus of the article i8 directed. 

C ~ ~ C U I ~ ~ S . S ~  

CAS 412. Cost accounting standard far campaimon and meaiurement af pension 

CAS 413, Cost accounting atandard for adjuatment snd silocation of penelon 

CAS 414. Cost accountma standard-cost of m o n e i  88 an element of the cost  of 

cost ,  

cast. 

-A n;i . i tandardhas b;: propkd-CA<l lG.  Accavnling for Insurance Casts, 
12 Fed. Rez 54,296 (1977) Commsnta are beinr collected from render8 of the 
Fedarni Repeter. 
"Three Defense Procurement C m u l s r s  issued d n ~ e  DPC No 76-2 direct],, affect 
the text of ASPR Appendix 0 Theae are. DPC No 76-7, Item I X X I I  129 Apr 
1917). which pmvides ne* interpretive material for CAS 401; DPC N o  7 6 4  (15 
June 1977). which provide8 some re imoni  t o  the proviaions a i  P a r t  331; and DPC 
KO 76-9. Items XVlI  and XXVII 130 Aug 1977) Item XVlI  revises CAS 410. 
and Item XXVII. CAE 412. 

DPC Wa 76-11. Item I 130 Sept.  1917) daeb not direetlv change the text of 
Appendix 0 .  It cmtsins fifteen 'guidance papers'' dereloped by the DaD Cost 
Accounting Standards Working Group Io pmvide instructions concerning the ap- 
pilesfion of specific standard3 or sli  of them generally t o  Y B I ~ O U B  types of problems 
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Before the principal task can be undertaken, though, it will be 
helpful to review a few basic accounting concepts. For example, the 
ASPR cost principles often make reference to "cast objectives." Al- 
though this term has been accorded a variety of rather complex 
definitions," i t  is mast clearly explained as the particular work 
project, entity or contract t o  which costs are assigned. 

The term "direct cost" also has a particular ASPR connotation 
which builds upon the cost objective concept. ASPR 5 15-109(0 de- 
scribes it 8s "[alny emt which is identified specifically with a final 
cost o b j e e t i ~ e . " ~ ~  Such costs, except those of a "minor dollar 
amount,"42 are ta be assigned to  only one cast objective.'J Thus, if B 

cost IE susceptible of specific identification with one project or can- 
tract, i t  must be assigned only thereto. 

In contrast to the foregoing, ASPR 5 15-109(0 defines indirect 
costs as those "not directly identified with a single final Cost objec- 
tive, but identified with two or more final east o b ~ e c t i v e s . " ~ ~  In- 
cluded in this category are expenditures nhieh benefit overall plant 
operations or more than one cost objective. Far government eon- 
tract purposes four  groupings of indirect casting generally are used: 
material overhead, engineering overhead, manufacturing overhead. 

of the final a r e ~ a u l a f l o n  points " 
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and general and administrative expenses.<' ASPR 5 1&203(a) per- 
mits direct casts of minor dollar amount to be treated as indirect 
casts, if the results are eq~ i t ab le . ' ~  

In government cost reimbursement contracting, the distinction 
between a direct and indirect cost is mast important. The govern- 
ment contract bears the full impact of allowable direct costs 
whereas only a pro rata share of a contractais indirect coats is to 
be assigned each of the several cost objectives to  which it has appli- 
cation. Just what portion of the total indirect expense a government 
contract should bear is often the subject of dispute." These dis- 
putes are frequently intensified by the absence of precise formulas 
by which to calculate indirect cast rates. 

This lack of precision is characteristic of the allowability princi- 
ples examined to this paint &e . ,  reasonableness;48 
standards promulgated by the Cost Accounting Standards Board;so 
and generally accepted accounting principles and practices.ll I t  is 
perhaps becauae of lhis deficiency that court and board decisions 
usually do not seize upon these more general strictures in resolving 
disputes brought before them. 

The ASPR 4 16-205 principles, in contrast, offer a degree of 
specificity and apparent (but misleading) finality that invites judi- 
cial attention. The attention and adherence accorded by courts is 
not uniform throughout the ASPR 5 16-205 principles, however. Al- 
though the clarity and uncompromising directness of the language 
may be identical among variow cast articles, there exists a pat- 
terned variation in treatment, according to cost category. Not only 
is there a difference between the treatment of expenses directed at 
a particular government contract versus those involving the general 

"Xofe 22, B U L I ~  S e e  0180  ASPR 5 l5-202lbl. note 42  BUD^ uhich include8 a 

I.lsec 

i o  76-2 nt 7; 4 C F R 331 50 (1977) DPC 1 
'Supra note 15. 
'BASPR 5 15-201 4,  quoted in text  above noted 20 and 2 1 ,  w p ? a  
"OS?< y m e m 1 1 ~  ASPR Appendix 0 .  DPC S o  76-2,  at 96. 4 C.F.R.  400 (1871) 
"ASPR 6 15-201 2 ~ u p r a  note LO 
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operation of a business, but also between subdivisions of these 
major categories. 

For analysis. the ASPR 5 15-205 cmt principles can be divided 
into two major categories: general operational expenses, and ex- 
penditures directed at securing or performing a government can- 
tract. As earlier explained, these major categories are further sub- 
divided and eonsidered through an analysis of the cost principles 
grouped thereunder. It should be noted that not all the 5 16205 
m t  principiea will be examined; in fact, only 34 of the articles are 
considered. Those not discussed involve expense provisions that 
would add little to the development of this article, usually because 
there have been no or very fen decisions concerning the provision. 
Others are ignored except for footnote references because their 
principal provisions are covered by another article.52 

111. ASPR 5 l L 2 0 L G E N E R A L  OPERATIOKAL 
EXPENSES 

A .  OS-GOI,VG BCSISESS EXPESSES  
Under this topic are considered these principles: 

1. Advertising Costs (16-205.1). 
2. Bad Debts (16205.2). 
3. Contributions and Donations (15-205.8). 
4. Entertainment Costs (15-206.11). 
;, 

6. Fines and Penalities (16205.13). 
1, Insurance and Indemnification (15-205.16). 
8. Losses an Other Contracts (16205 19). 
9. Maintenance and Repair Costs (15-205.20). 
10. Manufacturing and Production Engineering Costs 

(15-205.21). 
11. Organization Costs (16-206 23). 
12. Other Business Expenses (15-205.24). 
13. Plant Protection Costs (16-205.28). 

Cost af Idle Facilities and Idle Capacity (16205.23). 

S'Flve ASPR Seetlon XY c o l t  prmclplei have been dlsevsled ~n Monroe T t h  AI 
i u u o b i l i i i  o f  .A+fornet,a Fret ~n Govarrnirnt  C o i t ~ a r f i r g  THE ARMY LAWYER 
July 1977. 81 1 [hereinafter ci ted 81 Monroe.  A l l a i & a b i l i i y l  These f lre  pnnel- 
plea. aeleeted b) t h e  author far their i e l e n n e e  t o  recovery a i  arforre!s'feea from 
t h e  eovernmenr b y  ~ O ~ ~ T - B C W S  perforrnirg under cobf- i )pe contracts,  are Profei- 
s m n d  and Cansullanf S e ~ w e e  Costs-Legal. Aecaunflng.  Englneerlng and Other 
ASPR 5 15-206 81. Bad Debta. ASPR d 16-206.2:  Organizanon C o r f a  ASPR 
Il6-205 23. Patent Cob[& ASPR ? 16.205 26. 2nd Teralrsflor Costs ASPR 
4 16-206 42 
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14. Rental Casts (15-205.34). 
15. Trade, Businesa, Technical and Professional Activitl 

Costs (16-206.43). 

I Adz;ertising Castsb3 

The first ASPR 9 15-206 principle provides an excellent introduc- 
tion to the overall thrust of this article. ASPR 5 16205.1  directs 
that only a very narrow range of expenses are allowable under this 
category. 

The only advertising ~ o s f i  aliorabie are those which are m l e l y  far 
(i) recruitment of peraunnei required for the performance by the con- 
IIPC~W of obligations m 8 m g  under ihr  contract. when considered in 
c a n p n c f m n  with all other r eemfmen t  costa, as set forth in 16205.83, 
lii) the pmurement  of S C B ~  i f e m  for the psifoimonir 01 fhr con. 
f m e l ,  or (in) the disposal af m a p  or burplu~ materials acquired i n  the 
performance of the <antrod (emphasis ndded) 

This rather clear limitation was accorded unwavering fidelity by 
the contract appeals boards up to 1973,54 In that year, however, the 
Armed Services Board of Contract Appeals [hereinafter referred to 
as the ASBCAl decided The Boeing Companys5 and Aerojet Gen. 
era1 C o r p o r ~ t i o n ~ ~  cases. In  bath decisions, the board held allowa- 
ble what normally would be considered typical advertising expenses 
(e.g., costs of preparing and issuing press releases). The holdings 
indicated that such costs were recoverable because they were ardi- 
nary and necessary for the conduct of business and representative 
of expenditures an ordinary and prudent businessman would incur. 
But these "justifications" satisfy only two of the ASPR 5 16-201.2 
tests, allocability and reasonableness. 

With respect to the ASPR 9 1F-206.1 (east principle) require- 
ment, the ASBCA, in both decisions, went to tortured lengths to 
elassify disputed cmts 8s "public relations" expenses (allowable) as 
opposed to advertising costs (unallowable). Careful analysis of the 
cases, however. makes clear that an adventure in semantics was 
probably not the principal justification far allowing recovery. The 

I'These C O L L S  are defined BI failour nf ASPR 5 15-205 l(a1. 'Adverfmmg coils 
mean t h e  cost% of media adver t imp and direit is  associated e ~ b i b .  Media adver- 
tising includes magn~me8. neuspapori .  radio and feienilon programs, direct mall ,  
trade ~ a y e r s .  outdoor  advsrfmmg, dealer cards and w m d o u  displays. eonventlons. 
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board insisted on discussing the reasonableness and business prop- 
riety involved, even though the government never disputed issues 
relating ta reasonableness (or allacability). These gratuitous corn- 
ments quite likely point to the real explanation underlying the lib- 
eral result in BoeinQ and Aeropt  General. 

Thus, the method of justifying allaaability clearly demonatratei 
the ASBCAs concern with the contractor's normal business opera- 
tions expenses. Although never precisely expressed, the approach 
 reveal^ sympathy far contractor recovery a i  costs incurred by moSt 
firms in the eonduct of ordinary business. While this thinking may 
iead to highly equitable resuits, it presents difficulty with respect to 
interpretation of the cost prinmples and to prediction about litiga- 
tion concerning them. 

In addition, clearly the most honest and efficient approach would 
be for the board to openly articulate its preference for reimbursing 
ordinary business expenses. This procedure would allow more rel- 
evant argument by counsel in later disputes involving the principle 
and would permit the Department of Defense to change the cost 
principle language to  expressly accept or reject  the board's 
rationale. 

In Defense Procurement Circular No. 76-9, dated 30 August 
1977, the Department of Defense took just such action by adding 
this language to the advertising cost principle. 

A d s e r i m n g  e m 8  other than those specified are not nllounble 
Unsllowable advertising coats include those related to ialei  p ~ o m o -  
tion. Such advertiaing m w l v e a  direct payment for the nee of time or 
~ p a e e  t o  promote the d e  of pro ~rectlp by 8hmulaling 
antms8l in CL pwdurt 01 p m d w t  c i l y  by dzsseminaling 
messages calling favorable attrnl 
enhancing his o r i ~ a l l  tmogr to s e l l  h i s  pmducia (emphasis added),' 

r r t , s e r / o r p v r p o * r s  of 

2 .  Bad Debts 
ASPR 0 15-205.2 provides that "[blad debts, including losses 

L'This i s  Incarparaled i n t o  ASPR h 16.206 l ( e )  a i  r e r i i e d .  t h e  t e h f  
of which prenously stated Onig Lhat Ialdvartmng costa other than those "ern- 
fied above #re not al larable ' Item XIX DPC 60 76-9. e x p l s m  "Changes to  
ASPR 4 16-206 1 818 mciuded i n  this DPC an order to  clarify the r t e n t  of the 
applicable ASPR coat  pnneiplez conndered in the Boeing Compan) ASWCA C a i o  
No 14370 The e h a n w i  to E 16-206 1 are intended to  i lsrifi  rhe deflnirion of 

interest I" B product o r  diJaeminntmg measages abaut the advertiser are unai io%- 
able became ' I I ln  bath mstanees. the advertiser ha6 eonfroi m e r  the form a n d  
content  of what w1i appear. the medium ~n which i t  will sppesr.  and when i t  mi l l  
appear " 
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(whether actual or estimated) arising from uncollectible customers' 
accounts and other claims, related collections casts, and related 
legal casts, are unallowable." 

Again, the prohibition appears clear and without exception. De- 
spite this clarity it w~ held in Wyman-Gordon Company59 that 
collection expenses to recover an uncollectible loan advanced to a 
"necessary subcontractor" under the same contract should not be 
disallowed as a bad debt, if reasonably incurred. In  response ta the 
government's cost principle argument the Armed Services Board of 
Contract Appeals indicated that the cost principles in ASPR Section 
XV, Part 2, were prepared in Contemplation of the usual and did not 
neatly fit this "unusual situation." The board explained that the 
principles did not account for "busmess realities." A like decision 
was rendered in Arnerzean Elec t ron ic  Laboratorws,  I n c , , s *  
wherein the same board determined that a cast-plus-fixed-fee con- 
tractor was entitled to legal fees related to collection expenses in- 
curred in the noma1 course of business as ASPR B 1L205.2 does 
not include "normal collection expenses."'0 

The language in ASPR 5 15-206.2 offers no exception for business 
realities or expenses incurred in the normal course of business. 
Nevertheless, the ASBCA has applied (and apparently d l  continue 
to do so) a liberal standard with respect to on-going business eo& 
under this principle as well as 8evem.l others (as we shall see). 

Again, the application af a liberal standard does not create as 
much difficulty as is brought about by the failure to clearly identify 
the important choice factors in the decision making process. 

3. Contributions and Donations 
ASPR § 1L205.8 provides very simply that "[clonlributiona and 

donations are unallowable." But as early as 1x2 the ASBCA dis- 
played some measure of l iberal i ty .  I n  Genera l  Dynamics1 

_____ 

S'Wyman-Gardan Ca.,  ASBCA N o  5100. 65-2 B C A para 2344. 
ssAmencnn Eleerronic Labaratones. h e ,  ASBCA S o  5875. 65-2 B.c A parz 
6020 

PT" note 62 at  6 
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Astronauticse1 the board held that ' d u n t o r y  payments to expedite 
a highway overpass project to relieve traffic problems a t  the con- 
tractor's plant were allowable and not a prohibited contribution or 
donation. The decision placed substantial significance on the appro- 
priateness of the business pdgmsni irtvolued (''an exercise of sound 
business Judgment, from [the standpoint1 of efficiency in the con- 
servation of employee working time").B1 

The propriety of the business decision also led the ASBCA in The 
Boeing C o m p a n y e S  to declare that voluntary services furnished the 
city of Seattle were not "contributions or donations" but public rela- 
tions cmta necessary for the contractor's business operations. In- 
cluded in this assistance were expenses incurred in refurbishing the 
city's historical mmeum and sending delegates to a trade fair in 
Japan. In discussing the ASPR B 1 5 - 2 0 5 . 8  prohibition. the board 
commented that the questioned expenses represented "no more 
than any ordinarily prudent person nauld do in the conduct of com- 
petitive business and thus the cost was of a type generally recog- 
nized as ordinary and necessary for the conduct of the contractor's 
b u s i n e s ~ . " ~ ~  And so ended the discussion! The specific ASPR 
§ 1 6 2 0 5  language was not even mentioned. 

The Court of Claims indicated agreement with the approach in 
Blue Cross Assoeiatzon D .  Cnited Stateses nherein i t  was deter- 
mined that the contractor's (completel) voluntary) grant to a re- 
search organization was not a donation but an ordinary cost of doing 
business, hence reimbursable under a cost-type contract. The court 
remarked that "payments made over a sustained period of time 
which enable a contractor to receive services u-hieh are an integral 
and necessarl- part of the overall aperatio?? of the coatmefor 's  bus,- 
ness and are directly beneficial to the contract, are not 'contnbu- 
tions and donations'. . , (emphasis added) (Under this test, of 
course, all sorts of behind the Scenes "contributions" would appar- 
ently qualify for government reimbursement!) 

The three cases evidence an almost totai disregard of a very 
straightforward ASPR B 1 6 2 0 5  cost principle. To justify the ap- 
proach, the ASBCA and the Court of Claims rely principally on an 
ASPR B 16201.4 allocability test: necessity to the overall apera- 

" I d  st 
.*The Bi 
"Id , i f  
"Blue c 
*'Id 81 ODJ 

"'?mer81 DynamicarA~tronsutie~. ASBCA N o  6899. 1962 B C A para 3391 
17,436 
~ n g  Ca . ASBCA No 14870, 13-2 B . C  A .  para 10.526 
48.718. 
m e 8  Ass" Y Cnited States. 474 F Zd 6% ICf C1 ,973) "." 
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tion of the business. But what about the other allowability criteria, 
specifically ASPR B 16-201.81 Not only weie they never discussed, 
there was no indication of which facts or circumstances peculiar to 
these decisions led to  the failure to  consider them. 

4 .  Enfertatnment Costs 
ASPR 9 15-201.11 informs that "[elosts of amusement, diversion, 

social activities and incidental casts relating thereto, such a8 meals, 
lodging, rentals, transportation, and gratuities are unallawable." 

Under this provision, the restraints imposed on "normal business 
expenditures" have often been eased by the simple expedient of re- 
fusing to classify thereunder. Thus, in Manual M. Liodas, Trustee 
in Bankruptcy for Argus Industnes,  Inc the ASBC classified 
certain luncheon and conference expenses as ASPR 9 15-205.11 "en- 
tertainment costs" and denied contractor recovery. (It would have 
been possible to categorize these expenditures under one of several 
other provisions, any one af which would have allowed recovery.) 

On the other hand, in The Baeing Company,ea the contractar'a 
expenses incurred for membership in and attendance at meetrngs of 
the Society of Experimental Test Pilots were held recoverable 
under ASPR 9 15-205.43, Trade, Business, Technical and Profes- 
sional Activity Costs. A principal justification advanced regarding 
the classification involved the value of the expenditures uith r e  
spect to overall business operations. The board argued that the 
primary purpose of the meeting was the dissemination of technical 
information and considered the banquet to be an internal  part of 
the affair.eg 

5 .  

In general, ASPR 5 15-205.12 declares "idle facilities" costs to be 
unallowable nhereas "idle capacity" expenoes are recoverable. The 
former is defined as "eompletely unused facilities that are m c e ~  to 

Costs of Id le  Facihties aiid Idle Capacity 

B'Panual P. Lmdai. Trustee in Bsnkrvptay for Argus Industries. Inc , ASBCA 
N o  12829. 71-2 B C A para 9015 
# lThe Boelng Go., ASBCA Pa. 14310. 13-2 B C.A.  para 10,325. 
'-The t e l l  af ASPR § 15-205 11 includes a note explicifli reeapnizing ASPR 
5 §  15-205 10 and 15-205.43, diieuased i n  the  text in/m 88 alternative elassifica- 
m n ~  a i  the coif8 almeals.  lodging. and so  forth. which are I" principle allowable. 
ASPR S 15-205 10 C D ~ C P T ~ $  employee mmsle. health. welfare. and faad nsrw~e 
and dormitory coil8 and credits 
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the contractor's current needs" nhile the latter has reference to the 
"unused capacity of partially used facilities."'0 

The ASBCA reviewed, in Aerqirt General C ~ r p o r n t z o n . ~ ~  idle 
factitties costs stemming from an unforseeable closing of one of the 
contractor's plants. Recover? u-as allowed becaure this expense had 
been properly allocated to the contractor's main plant's general and 
admmistrative G & A )  cost pool. The board explained that the idle 
plant had operated BE "part of the main division" (although phrsi- 
call? separate) which had benefttfed from its operation. Here, al- 
lowability WBI granted based upon satisfaction of a two-part test. 
allocability and business necessity. 

The allocability hurdle, however, represents but one of the four 
ASPR P 16-201.2 criteria. Business necessity is only o n e  f n c f n r  to 

. , . . . .  . .  

Carp. XSBCA N o  16830 75-1 B C .A p a i s  10,994 
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be considered under another ASPR 5 li-201.2 test: reasonableness. 
Strangely absent from the opinion was any serious discussion of the 
ASPR 5 15-205 cost principle requirements. Thus, there 1s evidence 
that satisfaction of a reasonable businessman standard alone may, in 
many instances, be sufficient to overcome the failure to comply with 
the ASPR B 15-206 principles! Unfortunately, there is rarely any 
indication of those circumstances prompting such result. 

6.  Fines and Penal f ies  
ASPR S 15405.13 imposes the following limitation. 

piisnee with specific p r m s i a n s  a i  the contract. OF instructions ~n 
writing from the contracting officer (emphasis added) 

The hmmtian has not enjoyed consistenrly srrict application For 
example, in Olzn Carporai ior~'~ costs incurred by a contractor in 
satisfying workmen's compensation awards made by a State Indus- 
trial Accident Board to two of the contractor's employees for on- 
the-job inluries were determined not to be a "fine or penalty." The 
board found them to reprerenr a reimbursable expense because 
there u a s  no evidence of negligence. uillful misconduct or bad faith 
bg any of the contractor's managerla1 peraonnel In Y e D o n n e l l -  
Douglas C o r p o r a f i o ~ , ~ ~  the XASA Board of Contract Appeals 
employed similar rearomng a-ith reapect to a like fast pattern to 
reach the same result. 

Other evidence a i  this liberal approach appears in disputes in- 
volvmg expenses connected nith the defense of alleged emplqee 
di. rcrimination ' ' litieation. In Rownnn Arseiial I i ie  .14 the costs of 
Coneil iat iDn agrcenie,its settling 
tor far alleged violations of the 

suits brought against the 
Civil Rights Act of 1964 

contrac- 
mere al- 

lowed as there had been no finding of the statutory nolation. A 
comment concerning the recovery of these expenses is indicative of 
the boards general approach. 

The t90 retilemeit agreements in this appeal did r.0: result m m  
,+hat hare  beea i h a i n  t o  be uniai>fui evp lo jmrnf  practices on the 
part of i the aantrserar) They were entered into an the  basis of a lea- 
sonable  b r s m s s  driiaznn t o  settle the  c o n t r o i e r s m  at a minimum of 

' *Oim Corp , ASBCA Nos 15688 and 16818, 72-2 B C .4. para. 9639 
T'McDanneil-Douglas Corp , NASA BCA KO 865-28. 68-1 B C . A .  para 1021 
'aKsvenns Arsensl, In< , ASBCA N o  17802 74-2 B.C A para 10,937 
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\\ere alloxeii Here. the recoverable cobts  included legal rape 

The ASBCA explained that there had been no ~ ~ i l l f z t l  misconduct 
and pxiizfica damages had not been warded  

Even though the (stated) primary justification for the board's de. 
eisians in the above cases n a s  the lack of intentional misconduct. an 
underlying reason appears to be implicit recognition of such expen- 
ditures as a type of those periodically confronting all normal bus,. 
ness operations of any magnitude. To recognize the weight accorded 
the "ordinary business expense" argument, it is instructive to re- 
view afew ienteneea of the decision: 

[Wla conelude t h a t  an o id ina i i l y  p w d r n i  ptraon ~n the conduct of 
compriitim busiseas 18 often obliged t o  d e f e n d  l a u s ~ l l i  brought by 

*,auld l"CYl legal expenses t 
penies m e  w e ?  11, f 'h 

8 up p 1 I e d ) 
Although perhaps equitable such a philomphy tends to  bur)- the 
ASPR 5 15-206 provisions. 

7 Insurnnee and indrmn<fication 
Recovery of most insurance (premium) expenses is alloaed under 

ASPR 1 1&206.16. Thus. there have been feeu decisions ivhere a 

'Bid 74-2 B L A para LO 937 at 62.06: 
'dHirsrh T \ i e r  C o  ABBCA Xi0 POPGZ. 76-2 B i A para 11 075 
" I d  76-2 B C -4 para 12 071 at 57  886 
"The text  o f t h i a  p ~ m e l p l e  19' 

. 
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contract appeals board has managed to display more generosity than 
that permitted by regulation. One decision, though, offers an in- 
teresting insight with respect to the ASBCA's dim view of interfer- 
ence with a reasonable business decision. In Capitol Engineering 
Corp~ration,'~ the contractor's request to obtain insurance for eer- 
tain item8 was denied. The board held that because the premiums 
would have been an allou~able (indirect) expense, the 108s of the 
concerned items, by theft, represented a recoverable direct cost. 
Note the frequent references to "the expense af doing business" 
which appear in the short discussion concerning the stolen items. 

We think a corporation ma), as a matter of bustnrasjudgmrnl de- 
cide to cam) insursnee   gain st posaibla lob8 by theft ar ta risk a n  
uninsured losi by theft. m rh ieh  esse It would stand the entrre i h s  
itself. Depending on r h i e h  route it chose, either the I ~ S Y T P ~ C ~  pre- 
mium or the amrunt of any ions would be an e z p e n ~ e  of doing b u m  
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n e 8 8  In ihia instance ) t i s  an erpenar of d u w g  businrss ~n Vietnam *o 
(emphasis added) 

But, whether B cost represents an "expense of doing business" is 
not the question. The whale point of ASPR Section XV is to point 
out which business expenses can be recovered from the govern- 
ment. The real imue is whether all the requirements (including the 
B 1E-205 principles) for allowability were satisfied. 

8 Losses on Other Contracts 
By prohibiting the recovery of losses on other contracts, ASPR 

5 1&-205.19n1 merely affirms the principle set out equally clearly in 
ASPR 5 1&202(a): "[Closts identified specifically with other final 
cost objectives of the contractor are direct cmt i  of those cost objee- 
tives and a re  not t o  be charged t o  the contract  directly or 
indirectly." 

Notwithstanding the twice-found proscription, however, the 
ASBCA refused to go along with Strict enforcement in General 
Dynamzes Corporotzan Concerning this very issue a dissent was 
filed, a samenhat unusual procedure in board deciaions. Two sen- 
tences therefrom provide interesting reading. 

B u r  when moif of the casts ais pmd for hg other ~rgani~afmns 
under contract, I do nut  think the cuntraetor'd emfiibufed portion II 
nllownble. I do not think ASPR lFA06 19 would have referred q e -  
rifieally to "the contractor's contributed portion under cosT-ahnring 
contracts'' If i t a  coverage were meant t o  be limited t o  " l o s i  in the 
normal sense,'' as the m a j m r y  construes ~ f . ' ~  

In  a later decision, the same board held that certain capitalized 
expenses under an earlier research and development contract could 
be recovered in the definitization of a fixed price letter contract, 
where the latter contract WBB entered into on that basis." The 
ASBCA explained that the business practice was customary and, as 
such, was recognized under ASPR I 1FS205.35, Independent Re- 
search and Development Costs.a6 It was noted further that "good 

' O l d  68-1 B C A para 6833. at  31 688. 
"The t e x t  of this pnnemle 18 a8 follow. 
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business judgment would dictate exactly the course followed by the 
company'n management (and that) the procedure followed wa8 in ac- 
cordance with sound accounting principles and buszness judg-  
ment."ee (emphasis added) 

9. Mezntenanee and Repair Costs" 

ASPR B 1E-205.20 informs that "normal expenses" in this cate- 
gory are allowable but prohibits the current expensing of costs 

The general concept a i  contractor independent researeh and development effort 
E defined at ASPR $ 16-201 3Na) as: 

Concerning eampa8ltion of costs. II 18 sfsted at ASPR 6 11.201 3Xb) that these 
eoet8 "shall include not only all direct C O J ~ S ,  hut PISO sll nilocsble indirect costs 
except that general and administrative m t s  shall not be considered allocable to 
iR&D Bath direct and indirect east8 shall be determined on the  ~ a m e  baais a8 if 
the 1Rb.D project were under cantraet " 

ASPR 8 11-205 3 % ~ ) :  

Allowability of independent reieatch and development coifs is  dealt ui th  8.c 
length in ASPR B 16-206 31(d3. The i d e a  governing alioiabihfy differ according 
t o  whether a contractor 1% or 18 not reauired to nemfiste an advmce ~r ieemenf  
with the government. The requirement is specified i s  follawr' 

. .  . . .. . 

'.The G.C. Dereg  Gorp , ASBCA No 13221 69-1 B.C.A. para. 7732, at 35,921. 
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which under generally accepted accounting principles should be 
capitalized and depreciated over more than one accounting period. 

The regulation f o l l o w  the normal accounting pattern and thus 
offers little material for dispute. The f e a  decisions in the area eer- 
tainly do not reflect any indication of treatment more s t r i a  than the 
regulatory provision. And at least a suggestion of B reasonably lib- 
eial view appears in The Boezng C ~ m p o n y . ~ ~ w h e r e  the ASBCA did 
allow interior painting costs to be recovered as a current expense 

io .  Manufacaefanng and Produetton E n g i n e e ~ n g  Costs 

ASPR F 16-205.21B9 offers a fairly liberal treatment, allowing re- 
covery for most types of expenditures in this category. I t  is noted 
primarily because af the relative frequency of incurrence by many 
businesses. No court or board decisions indicate an? desire t o  re- 
strict the liberal ASPR § 15-206 cost principle provision. 

11,  Orgaiiilarioii costs  
The regularory provision (ASPR 5 15405.23) dealing with this 

expense. on the other hand, proscribes recorer?- of costs related to  
corporate organization and reorganization, including mergers and 
acquisitions and raising capital.90 ASPR 6 15-205.23 inform8 that 

.. .. , . 
. .  . ‘ ,  , . . 

. . _. r . .  
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such unallowable colt8 "include but are m t  limited t o  incorporation 
fees and coats of attorneys, accountants, brokers, promoters and 
organizers, management consultants and investment counsel- 
lors. . . ." (emphasis supplied) 

Notwithstanding the above, the ASBCA determined in Navgas,  
Inc 91 that legal fees for efforts to obtain a favorable classification 
for state tax purposes were allowable because such efforts ulti- 
mately resulted in a lower cost to the contracting agency. And in 
The Boezng Compony,nQ the Same board held that fees connected 
with the conversion and redemption of outstanding debentures and 
issuance of stock in a stock split operation were recoverable under 
the more liberal ''Other Business Expenses" 

22 .  Other Busiiiess Expenses  
This section permits recovery of expenses of a w c u m x g  nature 

connected with miseellaneaua "other" costs of operating an enter- 

Monroe. Ailaiiahiii le 62 at  5 .  The reiult ~n 
explained if A W R  . a- 5 .  18 eonmdered in t h e  lhght of ASPR 5 ls.206 21. 
Other Buainess Expentee, wherein ~f II atated that  " ~ e r u r n n g  expenses [suehi  as 

preparation and avbrniaiion of required report8 a n d  forma IO taxing and o t h e r  
r e & ' u I a f ~ i ~  bodies and Bimilsr c o s t s  810 allonable r h e n  allocated on an equns- 
ble basla." 
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prise. ASPR S 15-205 24 lists specific types of allowable eipendi- 
turer. for example: registry and transfer charges m t h  respect to 
contractor issued securities, coats of shareholder meetings, normal 
proxy solicitations, preparation and submission of repons to regula- 
to ry  bodies and incidental costs of directors'  and committee 
meetings.8' 

considered under Organization Cosrs, above, would appear to  be 
more closely related to that principle and thus unallowable, the 
board permitted recovery under this (ASPR B 15-206.24) provision. 

Another example of avoiding toat reimbursahility restrictions bl- 
selection of a more liberal principle under which to  classify an ex- 
pense appears in Aeroiet General Corporation.88 mentioned in the 
discussion of advertising coats. In this case. the ASBCA allowed 
recovery of the costs of publication and distribution of semi-monthly 
technical reports and brochures, photographs and fact sheets for 
news releases, salaries of public relations department personnel. 
and liaison with the news media. To reach this unexpected result. 
the board agreed with the contractor that these coscs fell under the 
category "public relations expenses." And, because the board was 
able to distinguish thib classification from "advertising CoStS."g' re- 
covery was granted. 

Again, it seems more appropriate to categonze these expenses 
under another provision (here, advertising costs) than other b u w  
ness expenses. But this approach should be recognized as another 
mechanism to hold allowable certain expenses which are incurred by 
businesses in the ordinary murre of operation. Again. however, the 
factors causing the hoard to select a particular cost principle are not 
revealed 

13 Plani Proteetzon Costs 
Another fairly liberal provision 1s embodied in ASPR P 15-205.28 

which allow8 recovery of expenses such as "wages, uniforms and 

Although the expenses referred to in The Boeing 

D4The text of the principle reads I" I ts  enriretr:  

srThe Boemg Co , ASBCA No 14310. 13-2 B C.A para 10.32: 
saAe io~e t  General Corp , ASBCA N o  13372. 73-2 B C A para 10 164 
*'ASPR I 15-205 1. ~ u p w  note 63 and surrounding rexf 
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equipment of personnel employed in plant protection" and "depre- 
ciation on plant protection capital assets. . . ."an 

Although such a principle offers little chance of additional liberal- 
ity, there is one interesting case in the area. The ASBCA in Rich 
C o m p a n y ,  Zne..as held that a eonstmction contractor was entitled to 
reimbursement of costs incurred in providing police and fire protec- 
tion far a building during a period subsequent to the contractually 
required completion date. This holding, of course, runs counter ta  
the ASPR prohibitions on contractor compensation with respect to 
performance followtng t he  t ime establ ished fo r  c o n t r a c t  
completion.la0 

24 Rental CoatsLo1 
In general, ASPR 5 15-206.34 permits recovery of "short-term" 

leasing expenses.loa Subparagraph (0 of this principle, however, di- 
rects attention to a specific rental procedure: 

Rental casta under P Ssie and leniebsck arrangement ahall be SI. 
iawnble only up t o  that  amount the eanfraetor would he allowed had 
he retained title t o  the property [except *here the d e  and leaaebnck 
Immediately followed purchase of the property or 18 otheraise  m the 

and personnel engaged I" plant protection. (ill deprklnt lan on plant p;aieetmn 
capitnl ~ i i e f i .  and liiii neeeasary erpenrea t o  campl! uith military seiura) re- 
guiremenfr. ars ailou~shle " 
'*Rich Ca. h e .  ASBCA KO. 13234. 70-2 B C A para. 8588 
"Yonee the contractually agreed performance has been completed and the  term of 
the canrraet has expired. there 18 no longer a contract m effect which could mp- 
pori further p ~ ~ m e n f s  far further performance, nn the absence of an extension or 
other agreed contract modifleafion 
'DXRentai costs inelude casts for aale nnd leaaeback a i  pmperf) I n  accordance 
with ASPR 9 15-20: 3 4 W  this principle ' 1 8  applicable to  the i o b t  of renring or 
leaaing all property. r e a l  and personal. except automatic data processing equip- 
ment. ' the r e n f ~ l  of which Is governed by ASPR S 16-806 48 
10'Sho+tmm hastnu le defined at  ASPR 6 13-205 34(hi(lI as fallosa. 
'Sharf-term leoaing means leasing uhere the curnulatire term of the w e  or OCCY- 

D B ~ W  Immd term 01". addi tma1 t e rm whether or not m m u a n t  t o  a renews1 OD- 
&"<is 2 !ears or l&s for perianal property and 6 )ears & l e38  for real  property'" 
Allmrah~lity i s  explained thusly at ASPR 5 16.205 34(ci: 
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best interests af t h e  Government  and 8pecifieslly authorized in  t h e  
contract1 

Nonetheiess, in H R B S i n g e r ,  Ine the ASBCA determined 
that the contractor could include rental casts (in an overhead ac- 
count) for buildings constructed by another party on  land p w -  
U ~ O U E I Y  owned by the contractor The board explained that the sale 
of the land and subsequent lease of the building did not amount to a 
''8a.k and leaseback." because the contractor never owned the 
buildings. Of course, it is reasonable to assume that the lesaor 
would attempt to recoup the purchase price for the land through the 
leasing arrangement. The baard'a reply to the argument was to 
state that the reinfive i,nlue of the unimproved land . . . was so 
small in comparison to the value of the buildings that it cannot be 
considered a material factor in the question."104 (emphasis added) 

Even more surprising is the result in LTV Aerospace Corpora- 
f i o i a  In this decision, the ASBCA examined an arrangement under 
u-hich a contractor sold and leased back a building he had earlier 
constructed The board determined that the deal wa8 not a "sale and 
leaseback" (the coats of which would have been unallowable) be- 
cause it closely resembled  an allowable building lease and did not 
reprerent the type of expense the ASPR Committee inlenaed to 
prohibit. It was further explained that the contractor needed to use 
the freed capital for produetian purposes and, in any event, his loan 
agreements prohibited such a building purchase. 

Of course. ASPR provides no exception for capital shortage or 
restrictive loan agreements. And it is clear that the 'ntent,onE of 
the ASPR Committee are not samehaw made part of the binding 
agreement with a government contractor, especially in a situation 
uhere there is a clear language covering the issue. On the ather 
hand. the result is not particularly surprising if the ASBCAs con- 

LosHRB-Smger, Inc , ASBCA So. 107YB. 66-2 B C X para 5903 
L"*ld 66-2 B C A para 5903. at  27 381 
LDILTV Aerospace C a r p ,  ASBCA N o  17130. 76-1 B C A para 11.840 
loaThe ~ e x t  a i  this m ~ v m l e  i i  

. ... :. .I.. 
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cern about disallowing defense contractor recovery of normal busi- 
ness expenses is understood. 

15. Trade,  Business .  Technical and Professional Actimty C o s t s L o B  
Under ASPR 3 1L205.43 are allowed the expenses of activities 

(e.g., meals, transpartation, and rental of meeting facilities) related 
to this category "when the primary purpose of the incurrence of 
such costs is the dissemination of technical information or stimula- 
tion of production." 

This principle is reasonably lenient; accordingly, there have been 
few cases in which its provisions have been discussed. In those few 
situations, the ASBCA has demonstrated no desire to be restrie- 
tive For example, in The Boeing Company"' the board permitted 
recovery of expenses related to membership in and attendance at  
meetings of the Society of Experimental Test Pilots. 

In  a more recent decision, though, the same board refused to 
ailon recovery of some particularly questionable cmts. In  Lule~iian 
and Associates, the contractor claimed reimbursement for 
air transportation expenses for the firm's president, vice-president, 
and their wives to and from Hawaii. The board did not think well of 
their argument that they needed this seclusion to discuss company 
business and denied recovery under ASPR 3 1&205.11, Entertain- 
ment Costs.lDe The ASBCA observed that the meeting could have 
been held elsewhere with no real damage to any legitimate business 
purpose. (Another explanation for disallowance, direct personal 
benefit, is discussed in the next section of the article.) 

Although the holding v a s  unfavorable to the mntrs.etor', the ex- 
travagance of the cost is obvious. Furthermore, this type ofexpense 
is not necessary to the conduct of ordinary business. In this regard, 
a particularly revealing statement was advanced. 

Although there 19 no obieeflon t o  appellant's enabling 111 exec". 
twes.  ociampanud by lheir W Z W J ,  t o  take P combined buainesi and 
p l e a a u i r  tnp. we are not  pcrsiLaded that this sbauld be at  the Gov- 
ernment's expense when appellant has f a l e d  to establish s pnmary 
business noed or,uatifiratior lor t he  frip."Y (emphasis added) 

Thus it  appears that if such practice had been more in harmony 
with current business custom, the result might well have been in 

10'The Baeing Co , ASBCA N o  14370 73-2 B . C  A pzra 10.326. 
10*Lule~ian and Associaten. h e . ,  ASBCA N o  20094. 76-1 B.C A PBTB 11,880. 
L""Casta a i  amuaemenf, d>veramn. mclal ~ i t i v ~ t ~ e a .  and incidental mit i  relating 
thereto, such BE meal8 lodging. renfala. transpartation. and gratuities are uosl- 
lovable " I c e  e l g o  note 69 mpra 
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the contractor's favor, as this justification has often been cited 10 
allow recovery under one of the on-going business expenses provi- 
sions. Similar lines of reasoning have been encapsulated m such 
phrases as: ordinary and necessary for the conduct of business; 
business realities; businesa necessity; incurred in the normal course 
of business; and the proper business judgment of an ordinary and 
prudent businessman. Other ploys utilized to allow reimbursement 
of an-going business expenses that were advanced included elassifi- 
cation under a more liberal cost principle and deference to ASPR 
Committee intent. 

Each verbal technique to permit recovery has been attacked when 
it appeared an the scene. In summary, the criticism followed these 
lines: With respect to the ordinary business expenses justification. 
it was noted that this represented only one factor to be considered 
when determining the reasonableness of an expenditure Satisfac- 
tion of the reasonableness test, of course, does not meet the re- 
quirement to comply with the ASPR $ 16-205 cost principles. 

The reclassifieation mmeuvre is more difficult to attack because 
of the overlapping coverage among the ASPR 9 15-205 cost princi- 
ples themselves. But the ASPR set up does not fully account for all 
the classification problems. In ~everal  instances the boards have 
simply gone to elaborate lengths to classify under a principle having 
a queationable relationship to the t m e  of expenditure involved. Fi- 
nally, resort to ASPR Committee intent is particularly inappro- 
priate because of the extreme difficulty in ascertaining just %hat it 
is and its absence from the contractual provisions which bind the 
parties. 

The confusion and uncertainty generated by the development of 
these several techniques could be eliminated b?- a clear articulation 
of the policy desired to be advanced by the holdings in the cost area. 
If the board and court of claims decisions would simply lay a precise 
policy foundation an which to ConstNct rules and apply them in a 
consistent pattern, the state of the law in this area would be greatly 
enhanced. Such procedure would allow accurate evaluation b>- the 
Department af Defense and more relevant argument by eounsel. In 
short, the underlying polie)- position would enlox the benefits of 
open and pointed appraisal. The advantages of this approach become 
more apparent as the  t r ea tmen t  of other cost principlea i8 
considered. 
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B. EMPLOYEE COSTS 
Under this topic are considered these ASPR cost principles: 

1. compensation for Personal Services (16205.6) 
2. Employee Morale, Health, Welfare and Food Service 

and Dormitory Costs and Credits (16206.10). 
3. Labor Relations Costs (16205.18), 
4. Relocation Costs (16205.26). 
5 .  Recruitment Costs (16206.33). 
6. Severance Pay (15-205.39). 
7. Training and Education Costs (16-205.44). 
8. Travel Casts (16205.46). 

I .  Compensation fov Personal S e n ~ z ~ e s ' ~ ~  
In general terms, ASPR 15-206.6 allox8 recovery for the cost of 

personal services compensation to the extent it is reasonable in re- 
lation to  the services rendered. However, the compensation must 
not be in exce88 of the amount which the contractor is allowed to 
deduct under the Internal Revenue Code and its implementing reg- 
ulatians.''P Recoverable compensation includes everything paid or 
payable to employees during the contract performanee period ex- 
cept for the cost of employee stock optzon In order to be 

'XYLule~ian and Asiaeintes. Inc , ASBCA So. 20084, 76-1 B C A para 11.880 

larabls t o  the  extent that  the fatal compensation of individual emp1o)esa 1s res- 
sonable for the serdeea rendered and they a le  not ~n exeeis of those casts which 
are al lorable by the  Infernal Revenue Code and ~egulanons thereunder. ' I d  

15-205 6(a) (2) that: 

. 1. .. . 
,.. . . p i c  . -., 
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reimbursed for the east of bonuses, though, a bonus compensation 
plan must have been in existence prior to the making of such 
payments.'l' 

Although this expense category clearly i8 a type of general opera. 
tional expense, decisions involving this ASPR B lE-206 cost princi- 
ple have been less generous to contractors. The unexpressed yet 
reasonably discernable concern underlying many of the decision8 
under this principle (as well as the remaining "employee FOS~L'' 
principles) involves the direct funneling of government funds into 
the pockets of certain (often higher level) employees. 

Good examples of the ASBCA's unwillingness to entertain argu- 
ments based on the reasonableness of expenditures (a favorite jus. 
tification for d o i c i n g  recovery of an-going business casts) appears 
in Chrysler Corporalion lls and General D~nomzes  Corporaiton '18 

wherein compensation in exce8s of that permitted under the Inter- 
nal Revenue Code was disallowed. A comment taken from the 
Chrysler decision is illustrative of a rather remarkable shift in sen- 
timent with respect to ''business necessity." "Regardless of appel- 
lant's valid business or general aceounting reasons for reeordinp 
accruals, they create no right to reimbursement under the contract 
Allowability as a tax deduction is a basic requirement which must be 
met."1L7 (emphasis added) In Genera! Dynamics. the board was 
even willing to rely on a revenue ruling infrrprettng the Internal 
Revenue Code provision.'18 

This same board, in Singer Company, Keorfoll D i a z s ~ a , i ~ ~ ~  dis- 
played no reluctance m applying the prohibition against recovery 
for stock option compensation. (It  is important to keep in mind the 
direct personal compensation involved in these cases.) 

Mare important, however, is the conservative attitude evidenced 
in litigation nhere the regulatory prohibition was not as clear cut. 
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For example, in Capztal Engineering Corporation,"' the ASBCA 
refused ta allow contractor recovery of payments to a stockholder's 
widon and son because there was not demonstrated any "estab- 
lished policy" therefor. The board was careful to note the direct 
payment (to certain indiuidaals) aspect. "The widow performed no 
services whatsoever for Capital Engineering. The only dutiea the 
son had were in letting people know he was 'associated' with the 
firm."'21 (emphasis added) 

In Xornian M Gtller & Associates112 the same board refused to 
go along with a "constructive salary" claim submitted on behalf af 
the contractor and his wife because of praaf that no money had ac- 
tually been paid out by the company ta the two employees. And, 
where the contractor had recorded and allocated in a G&A (indi- 
reetj'2s expense pool the salaries af personnel working directly on a 
termination claim the ASBCA would not permit reelassifitation af 
such expenditures to reflect the direct eharge.lZ4 

Other examples of board conservatism include Websler-.Mariin, 
I ~ C . , ' ~ ~  cash bonuses to officers not alioaed because not shown to 
be reasonable nor paid purauant t o  an established agreement; 
Raynond-,Mordso,i.Kn~,d~~,*,Iz6 fringe benefits not alloned as can- 
tractor was under no legally enforceable obligation to pay; and Re- 
public Auiation Corporation,'*' unplanned paid holiday costs not 
allowed as not in accordance vith established polity even though the 
contractor had good reason to suspect high absenteeism (July 3rd 
falling on Monday). 

Notwithstanding the more liberal attitude displayed for "on-going 
business expenses" than for personal services compensation, not all 
litigation concerning the latter has been unfavorable to contractors. 
h'ot surprisingly though. these more lenient decisions have involved 
situations nhere there has been found an exercise of "prudent busi- 
ness judgment." Thus in  .Ma?ttn-Marietta Corporat ton l a @  the 
ASBCA determined that a contractor v-as entitled to recover bonus 

L'Ocspltoi ~ n g i n e e r r g  carp. ASBCA xo 1 1 4 ~ 3 ,  68.1 B c A para 6833 
L * l l d  at  31.582 
>**ASBCA So 73-1 B C A para 10 016 
InaF~or an extended discussion of indirect C O ~ ~ B .  including general and ndminialm- 

"'Berrnite Division of Taaker Industries, ASBCA No 18280, 77-1 B.C.A. pars 
fiYe expenses. 8ec note 22. dup'a. 
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payments, despite the absence of an established plan (as required 
by ASPR 8 15-206.6(~)~~~), where such paymenta were made to en- 
mre the retention of key employees. The board explained that the 
contractor had reasonable grounds to cansidc the compensation 
necessary to prevent signfieant loases. Heavily emphasized in the 
opinion was the busmess reasonableness involved. In this regard 
the ASBCA offered these comments: 

Cpan consideratian of the reeard as B whole. we find that the 
appellant had r e o r m o b l a  ground8 for mncem that the launching 
program m g h f  be adversely affected by rhe loss of launch erea  
personnel 

Having recognized the piobiem. a competent contractor wab ius- 
t i l led.  and indeed obligated, t o  fake rmsorablr steps to m l v e  the 
problem (emphasis nddedl 

In litigation involving an almost identical fact pattern, the NASA 
Board of Contract Appeals allowed recovery of "field adjustment 
paymenta" designed to retain key personnel during a critieal period 
of contract These comments were made m support 
of allowability. 

Although, DQ % e  have noted. the quaation 1 8  exceedmgi) close. w e  
consider the plan bana fide. reasonable and the c o a t  reimburss- 
bls . I n  1911. it W B Q  irosonobir t o  take a C Y U ~  such n8 that pur- 
sued by Ifhe eonfrsefor). and %,e consider the eo i t i  reirnburanble. The 
Contractor's actions were thoae "a pmdenl bus%nessman would fake 
~n the cmeumitanceb. considering his reaponsiblimes fa the ~ ~ n e r i  of 
the business. his employees. hie  c u ~ t o m e r ~ .  the government and the 
public at large " ( N A S A  PR I1.201-9liil)~") (emphasis added) 

As previously discussed, the reasonableness of an expenditure is 
but one factor to be considered in determining the allowability of a 
particular expense. In these two eases, eoncern over direct pay- 
ments to employees was apparently outeeighed by Considerations 
of business necessity. 

2.  E m p l o y e e  .Morale, H e a l t h ,  Weifare and Food Service and 
Domitory Costs and Credits 

The provisions of ASPR 5 15-205.10 allow recovery for moat ex- 
penses falling within this category. Such coats include thoae related 

"SThe text af this provialan i i  net forth ~n note 114, m p m  
"Wartm.Msrieffa Carp , ASBCA Koa. 12149 and 12371, Sg_IB.C.A pars. 7606, 
at 54.796. 
L'Lld., a t 3 4 , 7 9 6  
>"The text of NASA PR 5 16 2 0 1 4 .  the dennition of east reasonabieneas. IS Iden- 
ileal r i t h  that a i  ASPR 3 31-201 318). quoted supra in note 15 
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to the improvement of working conditions, employer-employee rela- 
tions and employee morale.'Sa 

Most decisions concerning this principle follow a pattern similar 
to that established for personal services compensation. For exam- 
ple, in ,470, I~c.,'~' travel and other expenses associated with ern- 
ployees' participation in a golf tournament were disallowed. Yet in 
The Boeing Company,18a the same board (ASBCA) sustained the 
contractor's claim far reimbursement of expenses incurred in pub- 
lishing and mailing a monthly company magazine ta its employees 
and hundreds of nonemployees and in presenting an local television 
a movie depicting its operation and growth. The board found the 
expenditures necessary to employee morale and overall business 
operations. Again, business necessity is found to play a major role 
in determining the outcome of cost principle litigation. 

I t  goes without saying that little business justification for golf 
tournament expenses could be discovered; however, the relationship 

'"The text of ASPR 9 15-206 10 Employee Morale, Health, Welfare and Faad 
Service and Do~mitorv Casts and Credits. lb  BL follaws 
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to employee morale (ASPR 8 16-205.10,138 the provision under 
which the Boeing Company expenaes were allowed) appears rea- 
sonably valid. The key distinction between thew two e a ~ e ~  is the 
difference in the direct personal benefit accorded. In Am,  only a 
select few participated in the golfing event whereas in Boezng Cam- 
pany, the costs a e r e  of benefit to "hundreds of" people and en- 
hanced the overall business operations. 

3 Labor Relations Costs  
ASPR 8 15-205.18 informs the reader that "[closts incurred in 

maintaining satisfactory relations betaeen the contractor and his 
employees, including costs of Lhop stewards, labor management 
committees. employee publications. and other related activitie8. are 
allowable.'' 

Although there has been a paucity of litigation in this area. the 
Machine Products case provides another example of 
the business realities phiiosophg observed throughout this paper 
The board held allowable costs incurred by the contractor in submit- 
ting to  arbitration proceedings for settlement of employee grier- 
ances under a collective bargaining agreement. While the holding is 
not surprising, the "reasonable business judgment" language 
employed ta support Cost recovery i8 indicative of the probable basis 
for the decision. (As suggested earlier. though, it would be mmt  
helpful to have the basis specifically identified.) 

4 Relocatiori Costs 

Pursuant to ASPR B 15-206 26 such expenres incurred incident to 
a permanent change (at least 12 months) of employee duty assign- 
ment are allowable138 provided the move is for the bene.Af of ihr 
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employer and the reimbursement is under an established plan or 

Here, the direct funneling of government funds into employee 
pockets is more obvious than, for example, in the arbitration pro- 
ceedings e a ~ e  just mentioned. Accordingly the ASBCA in Page 
Communieatzons Engzneers, Inc.  refused to grant recovery for 
expenses connected with the transfer af employees to a foreign 
country job location and their voluntary return to  the United States 
in less than one year. Four years later, in a similar fact pattern, this 
same board again adhered to the 12 month "permanent change" re- 
q ~ i r e m e n t . ~ ~ '  And in Douglas Aircraft Company, I ~ C . " ~  the 
ASBCA upheld the government's refusal to reimburse relocation 
expenses which the contractor was under no obligation to pay. In all 

poitry 139 
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of the cases under this principle, the tenuous business necessity in- 
volved was insufficient to overcome the personal benefit aspect. 

5. Reemztment Costs 

It is provided in ASPR 5 1G205.33 that such costs are allowable if 
reasonable and incurred pursuant to a well-managed recruitment 
program.”’ 
Two case8 in this area provide Still other illustrations of the busi- 

ness operations approach taken under the cost principles. In Aeropt 
General the ASBCA allowed recovery of expenser 
incurred in printing and mailing brochures to individuals making in- 
quiries about the company. This clearly represents a type of normal, 
on-going business expense.  without a n y  direct  funding to  
individuals. 

m e r e  such direct funding does occur, It should not be surprising 
to learn that the ASBCA may not be a8 lenient. In fact, in Lulepan 
and (considered earlier) this same board did not allow 

“‘ASBCA No. 56M. 60-2 B . C . A  para. 2844. 
“‘The text of this emf principle IS as follows 
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the cost of meals and travel by certain contractor employees and 
their wives incurred in eonneetion with out-of-state recruiting. 
Here, the on-gaing business test  was satisfied and no violence would 
have been done to the cost principle language to have directed 
reimbursement. Nevertheless, the concern about unwarranted cam- 
pensation, directly to employees, was sufficient to deny the contrac- 
tor's appeal. It is interesting to note that recovery for the expenses 
w a ~  denied because they were considered unreasonable, a standard 
for cost allowbility pursuant to which costs are rarely denied. 

6.  S e c e m n c e  Pay 
This type of payment is an allonable cost, states ASPR B 15- 

206.39, provided it is made pursuant to lau-, employer-employee 
agreement or established contractor policy.14e 

According to farm, close scrutiny is afforded expenses incurred 
within this category because they are channeled directly to emplol- 
ees. Thus, although a eontractor'8 policy need not be in nnting"7 
(which the cost principle does not require), the ASBCA stands firm 
on the requirement for an established 
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i Train ing  a v d  E d u a t t o i i  CoPtr 

A liberal allow.nce for recovery of such expenses. if within spe- 
cific guidelines, is provided by ASPR 9 15-205.44.L4s Although the 
ASBCA generally goes along n i t h  the regulatory provision, as 

8.sThis provision deals with iereral uidel) diliering t)pea of trarning or educn- 
f lD" It8 text 1% as lalloua 

. ,". . . ,a* .  ......... . . . .  .,*e<:. .. d . .  ......................... 

................................ d .  .... .................... ..I, .................. Y ..... 

194 



19181 ANALYSIS OF ASPR SECTION XV 

s h o w  by The Boaing Company.  not the famous 1973 decision cited 
repeatedly above, but a much mor? obscure one issued in 1969,150 
nevertheleas the board does not shy away from denying recovery 
for expenses incurred far programs not in canfarmanee there- 
nith.'j ' In the 1969 Boring case, great weight was attached to the 
busuiess benefit eventually to be derived from upper management 
educational programs (Sloan Fellowships). The following comments 
by the board are particularly revealing in this regard. 

AB indicated h s  the  brasd ~epresenlaflao from mduitrg and Go?- 
emment. ~f is evident that the pmgram IS recognized BL a valuable 
experience far top management candidare. t o  undertake '-- Al- 
though i f  cannot be eoneluded from the record fhst  ( the ~ o n i ~ m 0 1 ' i 1  
operations a d d  have seriously suffered had the Sioan Fellouehip 
program not he arsi lshle .  % e  do find that the m m q e  
t e n c a  of ( the contractor) U.BI rnbnn ed b s  the pmgrn 
educational experience w d e l s  recognized . a8 \ a h  
purpose (emphasis added1 

Thus, even though personal benefit aspects were present, the busi- 
ness advantage to be derived was sufficient to allow recovery. 

9 Tread Cosis 

Although somewhat involred, ASPR $ 16-205.46 in general per- 
mits recovery of these expenses hhether for the averall business 
(indreet e o ~ t ) ' ' ~  or for the governmant contract in particular (direct 
K'St).155 

S o .  12731. 6 8 - 2 B . C  A pma. 7980 This is ail lyaneaf 

in. 8086 
at 37 113 

"IASPR 6 15-205.461dl states. 'Travel costs directly attributable to bpeeiiie con- 
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The ASBCA, however. has routinely rejected claims for such ea- 
penaes when associated icitk other unallowable costa ( e .g . ,  travel 
costs in connection with an appeal t o  the ASBCA15s and travel costs 
associated u.ith "entertainment" More revealing of the 
boards approach is the decision in R S. T o p n s  6 Co , I ~ C . ' ~ ~  
wherein it was held that travel cost8 to bring employees home on 
weekends to  visit families were not allowable because there was no 
benefit to the overall performance of the contract, In contrast 
where a legitimate business purpose 1s demonstrated recovery is 
pasaible. Thus in V a r r  Indus tr ies ,  I,ie.1J9 travel expenses incurred 
by the corporation's president nere allowed even though such ne- 
tivity had no relation to the performance of government contracts. 

Under the heading of general operational expenses there h a w  
been considered to this point two topics: on-going business expenses 
and employee costs. Principles under the former topic have beer 
accorded much more lenient consideration in litigation than have 
those under the latter. I t  seems clear that the principal explanation 
for the variance can be attributed to a reluctance to sanetion a di- 
rect government subsid) of personal compensation. Accordingly a 
tentative "rule" of cost principles interpretation can be advanced: if 
an expense le for the benefit of a businem operation alone. lenient 
interpretation can be expected; where the expense represents a di- 
rect benefit to a contractor employee. conservative treatment can 
be anticipated; and where there IS a mixture of benefits, it can be 
assumed that a weighing process ivill be emplo?-ed to determine 
alloa abilit? 

C COSTS OF MATERIAL 
Under this topic are considered these cost principles: 

1. Depreciation (15-205.9). 
2.  JIaterial Casts (16-206.223. 
3 Transportation Costs (16-206.46). 

"", - 
1 0 s  7882 6002. and 8092. 1953 B C A para 
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1. Depreciation 
Such charges, provides ASPR B 15-20E.9,Lao represent a reim- 

bursable expense, to the extent the method of depreciation is con- 
sistent with one which is acceptable for federal income tax pur- 
p o s e ~ . ' ~ '  However, if the contractor's book treatment would result 
in a lower cost to the government, that method is to be used.le2 

At the outset, it  should be noted that such casts represent a nor- 
mal business operation expense, with no personal compensation as- 
pects. Therefore if the previously established "rule" enjays validity 
there should be evidence of liberal treatment in litigation involving 
this principle. 

In line with prediction, decisions have been reasonably favorable 
to contractors. For example, the Veteran's Administration C x t r a e t  
Appeals Board held in G i l 7 n a t i ~ ' ~ ~  that the government's rejection 
of an accelerated depreciation method was improper because it was 
notprohibited by the Internal Revenue Code and was in compliance 
u,ith generally accepted accounting procedures. The board cam- 
mented that it was irrelevant that the contractor may have failed to 
select the "mmt appropriate" depreciation method. 

The ASBCA has also demonstrated a predilection to accord 

ANALYSIS OF ASPR SECTIOX XV 

I B o N o t  a u ~ p l i s m g l y .  this pmwaian is  length) However. ~ l r  core is  confalned In  
the iirat paragraph and part of the second paragraph, 8% foi laus 

^... . . . . . . . . . . . . . . . . . . . . . . . . . . .  . ...-.l.rr: .......................... ................................ ............. r,.... ..... .................. -.., ... 
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generous treatment under this princ~ple. For example, in LovufJ 0 
Reat Lumber  this board had occasion to review the depre- 
mation expense of a facility conatructed primarily for the perform- 
ance of a government contract. Even though the Contract was 
terminated for government conremence, the ABBCA permitted re- 
covery of the facility depreciation cost through the date the contract 
would have expired had there been no termination. The holding of 
course runs counter to the termination far conienienee philasaph, 
normall\- espoused br the boards and embodied in the regulations 
The contractor's orerail business operations played a role in the de- 
cismn. ". . [Tlhe termination resulted in extraordinar) obsolps- 
eence of the facility and [the eontra~tor l  could no longer amortize 
the capital investment from proceeds realized from h 
the property."165 (emphasis added) 

In Big T h w r  Iridustvies. I o <  lb6 rhe same board alioaed a eon- 
tractor to alter its method of depreciation from straight line t o  t iow 
ble declining balance. explainine that either method u as acceptable 
for federal income tax purposes. Great emphasis was accoided the 
, ~ r o s o , m b l r n m s  of utilizing the accelerated depreciation method. 

2 .Ilnfriial c o s t s  

Allaved under ASPR S 15-205 22 are such costs as ran materials. 
parts, in-hound freight chargee. subassemblies. camponenti, spoil- 
age. and reasonable o~erruns.~~' If the materials ale issued from 
cuntrsctor stores. an.; generally acceptable pricing technique (e.g , 
LIFO, FIFO, etc.) .  if consistently applied. is permitted 
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Again, because of the nature of the expense, i t  would be surpris- 
ing to discover significant limitations imposed by the boards on this 
principle. The eases do not provide any surprises. 

For example, in Amencan Potash & Ckeinieol the 
ASBCA determined that increased payments for materials in order 
to in8ur.e prompt deliver> nere justified (a8 a prudent business 
judgment) and therefor recoverable 

And although this same board did require compliance with the 
principle's restrictions regarding intracompany in 
Westznghouse Eleetne Corpora!z~ii,'~~ in Yardney Electne Corpo- 
raiio>r172 the ASBCA held that an advance agreement to the con- 
trary (of this same provision) should be ailawed t o  stand. The failure 
to incorporate the advance agreement into the contract was not 
enough to persuade the board to reach a contrar) conclusion, even 
though the principle in question is itself "part of the contract." 

3. Transpor!af ion Costs 

Such expenses, declares ASPR P 16-206.46, are allo\vable.l's The 
real issue addressed by the principle concerns she the r  such m t 8  

"PAmencan Potash & Chemicsl  Corp 
L''Sueh transfers m e  iavered by ASPR $ 15-205 22(eI, which states '  

ASBCA S a  5144.61-1 B.C.A pars 2859 

"'ASBCA No 11932. 67-1 B C A para 6861. 
"'ASBCA Ilo 10188 6 6 - 2  B C A para. S i 6 0  
L"''Transportsrron e o ~ f i  include freight. expreis .  cartage, and postage charges 
relntlng ehther to gooda purrhsasd. in procras, or delivered. These cost% m e  SI. 
i9wabie '' ASPR s 15.205 45 
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should be a directLT4 or indirect"' charge against the particular 
government contract. 

Few deciriona h a e  involved a diaoute under this orinciole. What . .  
litigation there has been, however, as expected, demonstrates a 
permissive attitude."B 

This eompletea the review of ASPR 0 15-206 cost principles under 
the "cost of materials" topic, the third and last t o  be considered a6 a 
"general operational expense." In  contrast t o  "employee costs." 
there was no reason for concern about direct personal compensa- 
tion. Thus the treatment accorded this topic is in complete harmony 
with the firet part of the rule: lenient consideration of cost prinei- 
ples which involve business operations with no personal eompensa- 
tion benefits. 

IV. ASPR B IE-ZOLEXPENDITURES DIRECTED 
4 T  SECURIKG OR PERFORMIKG A GOVERNMENT 

CONTRACT 

G O V E R S M E S T  C O S T R A C T  
A C O S T S  D I R E C T E D  AT S E C C R L Y G  A 

Under this topic are considered these principles: 
Bid and Proposal Costs (15-205.3). 1. 

2. Precontract Costs (15-206.30). 
3. Selling Costs (15-205.37). 

These cost principles involve, to be sure, a type of busmess oper. 
ational expense. They are considered under a separate category be- 
cause of their direct applicability to a particular government con- 
tract. The issue is whether this relationship affects the treatment 
that otherwise would be accorded business expenses having no per- 
sonal compensation aspects 

"'"When such e ~ r t i  can readily be identified uith the items involved. rhe) ma) 
he direcilr coated as transparration cost8 or added t o  the cost a i  such item ' I d  
This portion af the pmrismn includes B enation t u  ASPR E 15-205 22 See pa'- 
flevlarlg note 166, supra Alao. " Iolutbound freight. if reimbursable under t h e  
terms of the contract. ahali be treated as a direct cost  " ASPR I 15.205 45 
L7E"u'here identification with t h e  msterislr received cannot  readily he made I". 
bound tranrportation e m f a  may be charged ta the appropriate Indirect c o b t i  ac- 
c o u n t ~  if the contractor falioui B e a n n i t e n f .  equitable pmcedure ~n Lhia m p e e r  ' 

ASPR d 15-205 45 
L"See. e g Yiasila Syatema Corp of Texas. ASBCA N o  8306. 1964 B C A para. 
4434 
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1 Bid and Proposal Costs 

ASPR B 1 j 2 0 5 . 3  informs that such expenses are allowable, 8s an 
indirect wmt, if they fall mth in  the current accounting period 
whether or not the bid is ultimately successful."' These costs are 
recoverable for bath government and commercial 

Litigation under this cost principle reveals a fairly conservative 
approach, with emphasis on elme scrutiny with respect to allacabil- 
ity questions. That is, even following a determination that an ex- 
penditure IS an otherwise alloa~able cost, the ASBCA often looks 
very closely a t  the question whether the expenditure is properly 
identifiable with (allocable to) the government contract. Far exam- 
ple, in Stanley Arzatzon Corpomtion178 this board held that bid and 
proposal costs must be included in the contractor's general and ad- 
ministrative expense (not engineering department overhead) for pro 
rata allocation toall  business erpenses. 

Most of the allocation issues though involve the classification of 
expenses a8 independent research and development costa (covered 
under ASPR B 16206.35, a very restrictive provisionlno) as opposed 
to bid and proposal expenses. Thus in General Dynamics Corpora- 
f i o ~ i ' ~ '  the eontractor'a unneeessary through desirable canstruetion 
of a prototype or expenmental airplane to support a proposal was 
determined to be independent development, not a bid and proposal 
cost. The board commented that, "as bid and proposal costs, we be- 
lieve there is an insurmountable question of reasonableness."~~~ 
(emphasis added) 

>"AB in the ease of independent research and development coefe, discussed at 
ASPR g 16-205.35, the allorsbiiity a l  bid and proposal cost8 dlffera neeording lo 
whether a contractor i s  or is not required l o  negotmte an advance agreement with 
lhe government See note 85, m'pm Allowablllty of bld and pmpo~&I casts is die- 

AVALYSIS OF ASPR SECTIOS XV 

Co,emm*nloI ron .O~nmmpnf  EOn 

ASPR 5 16-206 3(a)( lI  
"sStanle) Aviation Corp , ASBCA N o  12292. 65-2 B C A para 7081. 
"nS"pipia note 86 
"xGenerai D s n a m m  Corp , ASBCA Nos 12814 and 12890. 68-2 B.C A para 
7297 
"*Id at  88.980 
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In a later case,183 it was decided that certain iow altitude land 
observation units, built at a cost of $200.000, had to be charged to 
independent research and development even though not fully 
fledged "prototypes." The mat of producing movie films of the units 
uas also declared an unallmable bid-and-proposal expense because 
of (again) "questions of reasonableness." This explanation marks 
one of the rare instances in nhieh the ASPR B 16-201.2 reasonable- 
ness requirement for allowability has been used to d e n y  recovery. 
Indeed. the ASBCA w a ~  most emphatic in it3 decision. 

Were ~f mgued that t h e  flight rest& and the con i i ruc t i~n  of the 
hardware therefor sere  a neeeasaq B&P e x p e m e .  because uifhauf ~t 
!he film p~enen fa r ion  of ( t he  producf'i) iearibiliti uauld  not  h u e  
been noiwble rhe Board would not  hesitate  t o  flnd t h a t  w c t ,  BBP 
expenditure would not be a reasonable one ri thir .  the meanirg o i  
ASPR 15-20: 3 

In a more recent case,1BJ the ASBCA did permit recovery. under 
this cmt principle, of the cost of preparing an annlys i s  of the per- 
formanee charactenstics of an aircraft prototype. Such costs were 
deemed more reasonable and this factor. coupled with "the fact 
that ail of the effort mvolred was directed tonard satisfaction of the 
government's several requests for proporalr to design and develop 
the . . . weapon s)8tem,"188 prompted the determination of 
allanabilit) , 

2 Prreor,tl.nct costs  
Such Costs, declares ASPR 5 15406.30,  are those incurred prior 

to contract award, "directly pursuant to the negotiation and in an- 
ticipation of the award of the contract nhere such incurrence is 
necessary to  cornpi) with the proposed deiiverl- schedule." These 
expenses are recoverable to the extent allanable if incurred after 
contract award Is' 

L'dCenerd D i n a m a s  Carp AEBCA S o  13869 70.1 B C I para 6143 
" ' Id  at 3 i . 6 3 5  
LsaGeneral D i n a m i c i  Carp ASBCA Sai  15394 and 1566s 72.2 B c A para 
953s 
111 I d  at 44.404 
"'The oam~le te  tex: of ASPR 316-205 30 Precontract Costs. m a d s  a8 follaui 

... . . . . 
ASPR 8 I 5 - l O i  deala w f h  advance agreements berueen the gaiernrrenr and a 
contractor concerning the reasonsbleness and a l l a r a b ~ l ~ l ~  of speelai o r  uru~uai  
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Cases decided in this area reveal a tendency to interpret narrowly 
the language of this principle. In  LTnited Technology Center ,1BB the 
ASBCA would not permit reeo\wry of certain special tooling (direct) 
casta because they did not represent a "proper" precontract ex- 
pense. Other decisions by this same board have also indicated a con- 
s e rwt iw  

3 Sel l zng  c o s t s  
ASPR B 16-206.37 informs, quite simply, that such expenses, 

nhich include the cost of sales promotions, negotiation, and liaison 
be twen  gorernment representatives and contractor personnel, are 
allowable to the extent the? are reasonable and allocable to gor- 
ernment business 
As d t h  bid and proposal costs and precontract costs, the ASBCA 

follows a rather conservative line. In fact, expenses for which re- 
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covery was not permitted under the bid and proposal costs were 
also denied under the selling east principle. Specifically. construc- 
tion cost8 for prototypes and demonstration aircraft have been dis- 
allowed because they lacked a sufficient nexus to marketing.'-' In 
fact, m the General Dgna,rizes Corporation ICorcatr D I I . < S L U ? I )  deei- 
sion the board significantly restricted the language of the selling 
costs provision. 

ASPR 16105.87 does not define "8elling coats " It alate8 that they 
"arm in the marketing" of products. We fake the quafed expreaaran 
t o  confine this category of costs t o  those DIRECTLY attributable t o  
marketing efforts The exsmples v ied  in ASPR confLrm this C O ~ C I Y -  
sion, wen though they themselves are e r t i m r l y  broad snd lend 
themsdvea fa kigh/lytng when used out of context Is* (emphasis 
added1 

When one considers litigation relative to the three principles 
under the topie "Cost Directed a t  Securing a Government Con- 
tract," a conservative attitude on the part of the ASBCA is evident. 
Although the approach in this area is less negative than that die- 
played with respect to direct personal compensation, there is a clear 
tendency to carefully scrutinize expenses under this topic. 

B COSTS DIRECTLY RELATED TO 
PERFORMASCE OF A SPECIFIC 

GOVERYMEST CO,VTRACT 
Under this topic are considered these principles: 

1. Patent Costs (15-205.263 
2. 
3. Termination Costs 115-205.42). 

Royalties and Other Costs for Use of Patents (15-206.36). 

The distinction between the expense category represented by  
these principles and the immediately preceding topic is simply one 
rf  timing. Here, the contract has already been awarded; does this 
i x t o r  lead to a variation in approach? 
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1. patent costs  
The principle concerning this expense, ASPR B 1E-205.26, states 

that if such costs are required to be incurred pursuant to the con- 
tract, they are allowable; if not required under the contract, they 
are not allowable.183 

The ASBCA has demonstrated B very liberal attitude with re- 
spect to the relatively few disputes concerning the principle. In  
American Electronic Labs, I ~ C . ' ~ ~  this hoard held that patent 
searches, including attorneys' fees, were allowable as a reasonabir 
and necessary business espense. Similar reasoning was employed in 
TRW Systems Group of T R W .  I ~ C . , ' ~ ~  where the ASBCA deter- 
mined that the cost of obtaining certain domestic patent8 was re- 
coverable as it was a "necessary" cast of doing business. However, 
with respect to foreign patents, the hoard noted that there wa8 
"nothing in the record which is sufficient to support a conclusion 
that these patents are neeessar~ for the conduct of (the contractor's) 
business as it is ma ~ o n d u c t e d . " ' ~ ~  (emphasis added) Additionally 
in The Boemg CompanyLs7 the same board displayed wide latitude 

A..ALYSIS OF MPR SECTIOY XV 

'#"The text of ASPR t 15-205 26.  Patent Costs.  IS ab follows 
COlW 0, ,I) s r v P n n %  dlrrlalursr repOS.8 .ni olhe- dorYmenf. .eq"!nd b" the contr.ct 

unless otherwise provided for in t i e  r o n r r a c l  " "  

'e*Amencan Electronic Laboratories In<.. ASBCA S o .  9879, 66-2 B C A pma 
6020 
'*sTRW Slsfema Group of TRW. Ine , ASBCA Xa 11499. 68-2 B C A para. 
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with regard to allo\%-able patent coats (e.g.. for non-Qoi'erzrmrnt 
c o n t m c t s  and the cost of maintaining a patent office) because again 
they repreaented a necessary  business r x p e m e  and were beneficial 
to the eontractor's entire bitsinesa operattar, In  this decision. 
though. fwetyt, patent costs were alloiwd. 

Baemg'a fareign a p e r s r i o ~ i  xere e x f e n w e  bath in r e m i  of 

~ n g  t h e  alloaab~litg of Boeing's foreign patent m t 6  88 rm'essar) to 
Baelrg'i OVPI-~II businera and hasing an equitable relationship t o  the 
Governmenr 8% B c h s s  of r v i t omt r  

In each of the above-mentioned cases. emphasis was accorded 
business "necessity" or "benefit" considerations. Obriously the? 
carried great w i g h t .  overcoming the dose aemtiny afforded other 
expenses bearing directly on government conm.cti. specifically. 
"Costs Directed at Securing a Gmernment  contract " 

2 .  

Such expenrea, informs ASPR 5 15-206.36, are allowable if neces- 
sary for contract performance, e.g. ,  the government does not have IL 
right t o  free use or the patent has not been adjudicated inralid.1*4 

R o y n l t i e -  a n d  Other rests fm Csr ofpatents  
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There has been a paucity of litigation concerning this principle. In 
those few decisions,'oO though, the ASBCA has evidenced the Bame 
liberal sentiment developed under ASPR 8 15-205.26, Patent Cos ts .  

S. Ternzinalion Costs 

One of the most important cost principles, ASPR 0 16-205.42, 
provides that costs brought about by the termination of a govern- 
ment contract, for the most part, are allowable. Such recoverable 
expenses include: initial cost8 (starting load and preparatory);lO' 
loss of useful value with respect to special tooling, special machin- 
ery and equipment;2oa rental costs under unexpired leases;zns sub- 

'OOSee, e 0 , Channel1 Splicmg Maehlne C o  , ASBCA Sa 10209. 66-2 B.C A para 
6061, and Ra)theanCo , A S B C A S a  1609i.  13-1 B C A para 9845. 
s"ASPR b 16-205 (Piel diaevsaea initial costs 
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contractor clmms;20' and settlement expenses, which include ac- 
counting. legal and clerical services necessary for the presentation 
of claims, termination and settlement of subcontracts, and cost8 for 
disposition of material related to the contract.s08 

It i8 important fa  note that some of the recoverable expenses, 
e.g. ,  legal, are covered in other east principles which provide for 
different treatment. Notwithstanding the varied treatment, several 
ASBCA decisions fully support allowability pursuant t o  the termi- 
nation costs principle.zw Some of the more frequent types of termi- 
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nation claims the ASBCA has had occasion to review were disputed 
in the following cases. 

In R.D. Mounts, Inc.1a7 the ASBCA held recoverable costs in- 
curred by a contractor in defending a suit initiated by a suheontrac- 
tar and arising out of a government contract termination. The same 
board allowed, in American Electnc,  Inc. ,  the full useful-value 
loss af machinery, special tooling and equipment where such items 
had been fabricated solely for use in performance of the terminated 
contract. Finally, in Southland Manufacturing Co17)omtion,Po* the 
ASBCA reacted particularly forcefully with respect to costs in- 
curred following a wrongful emtract termination. These expenses 
were determined to be recoverable: idle equipment costs, expenses 
incurred in the reconversion and shipment of company records, and 
payments in satisfaction af a judgment for unpaid rents as well as 
for rental payments already made. 

Under the topic "Expenditures Directed at Securing or Perform- 
ing a Government Contract," two expense categories were consid- 
ered: those costs devoted to obtaznmg a government contract, and 
those directed specifially a t  performance, following award. Litiga- 
tion involving the farmer was marked by a rather conservative ap- 
proach whereas a review of eases under the latter revealed a very 
liberal attitude. As earlier noted, this topie concerned expenditures 
of an on-going business operation nature, the principal distinction 
being the timing of the cost incurrence. If incurred after contract 
award, the "rule" with respect to lenient treatment holds; however, 
where incurred before award, the rule does not stand. Although 
never explicitly advanced, the reason for this approach may well be 
the reluctance to financially support the efforts of those (usually 
larger and more "government contract wise") firms which are  
awarded government contracts. 

Thus, the rule must be amended to provide as follows: if an ex- 
pense is far the benefit of a business operation alone, lenient in- 
terpretation can be expected, except where incurred ~n order to  se-  
cure a specific government contract; where the expense represents 
a benefit to a contractor employee, conservative treatment can be 

B C.A para 8416, snd  Bnile) Specialized Buildings, I n i . ,  ASBCA Yo% 15076. 
10633, and 14148, 71-1 B C.A.  para 8699 
*"R.D. Mounla.  Inc ASBCA Uos 17422. 17668, and 17669, 75-1 B.C A para 
11,077 
s''Arneriean Electric, Ine , ASBCA N o  16636. 76-2 B C A pars. 12,161 
nosSouthland Mig Corp , ASBCA N o  16830, 75-1 B.C A para 10,994 

209 



MILITARY LAW REVIEW [VOL. 80 

anticipated; and where there is a mixture, it can be assumed that a 
weighing process nil1 be employed to determine allowability 

V. COSTS RELATED TO SEVERAL CATEGORIES 
The final cost principles topic t o  be considered Serves 8s a test of 

the newly defined rule Two ASPR B 16-205 provision8 will be 
examined for this purpose: 

1. 
2. Professional and Consultant Service Costs-Legal, Ac-  

Interest and Other Financial Costs (1510 i  17). 

counting, Engineering and Other (15-205.31). 

A .  INTEREST AYD OTHER FI.VASCIAL COSTS 
Such cost8. provides ASPR B 15-206.17. are unallowable. In- 

cluded under this provision are "interest on barrod-ings (however 
represented). bond discounts, costs of financing and refinancing 
capital (net north plus long-term liabilities), legal and profeebsional 
fees paid in connection u,ith the preparation of prospectuses. costs 
of preparation and iseuanee of stock rights, and costa related 
thereto."210 

Deeisione relating to this straightforward principle offer the 
clearest example uf  regulatory language being subordinated to con- 
siderations of on-going operational expenses of businesses engaged 
in government contract u-ark. 
Four eases elearly demonstrate the approach of the ASBCA The 

earliest evidence of a lenient attitude occurred in Lor01 E l r e f r o n ~ e s  

'LOASPR 0 16.206 17 prarides 83 ar exception to  the general rule rhar ' lnterebl 
asremed h s  State or l o d  taxing authorities under the c o n d i r i a r i  ref forth ~n 16- 
206 41" IS al louable ASPR 6 lE.206 4 1  1% the COS prhclple ioneernmg taxes 'In 
general. taxer Onrludmg State and l x s l  i icorne taxes 1 whlch the e ~ n f r a c f a r  Is 
required t o  pay and a h x h  are p a d  or accrued I" aerordaroe xirh general!\ BC- 

rented aeeounfinfl ~ n n m o l e i  are sllouabie ASPR 6 15.205 4 I l a l  One ma!or 
a. louahle  l S P R  b 15- 

aurrounding text  and also dupm note 91 
The text of ASPR 5 16205  17 hsa been amended by Item XIX of Defenle Pra- 

eurement Clrcvlnr No. 76-9 dated aU Aug 1977, a t  12 The pulpoae of the 
amendment is to elarlly the &tent of the e081 priniiples eanaldered in The Boelng 
Co. ASBCA No 14870 78-2 B C.A par8 10 a25 The phrase "cap!;d (net rvorth 
plu; long-term l i a b ~ l l t > ~ s S '  replaced the Un& word "operntrons Thie change 
makes the text of ASPR 5 1kZQ6 I7 sonsiatent with the revised text of ASPR t 
16206.1, Advemmng Casts. dupra notes m d  57. and ASPR I 16206  28. Or- 
ganization Coats, mpra notes go, 91, snd 83,  both amended b> Item XIX also 
ASPR 5 16205 41, Tsxea. hna PISO been amended in mmarrespeeta h i  Item XIX 
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There the board held allowable rental payments by 
a contractor for use of leased buildings in performance of cost-plus- 
fixed-fee contracts, which payments included a mortgage tntarest 
cost campanent ultimately paid by the lessor. 

A few years later, in The Boeing C o r n p a ~ ~ y , ~ ~ ~  the ASBCA de- 
clared that this cost principle did not prohibit the recovery of the 
costs of redeeming and converting outstanding debentures (de- 
signed to make contractor's stock more attractive) and cmt8 relat- 
ing to a stock split and issuance of additional certificates pursuant 
thereto. Instead, these expenses were determined to he allonable 
under ASPR 0 15-205.24, Other Business Expenses,aLn not- 
withstanding the clear prohibition in the interest cost principle. 

Perhaps the most blantant departure from the cost principle, 
honever. occurred in S e i r .  York Shipbutldmg C o n ~ p a n g . ~ ~ ~  The 
ASBCA allou.ed the contractor, as profit, the "imputed interest'' on 
equity capital it used to finance government initiated changes in the 
contract work The board explained that the equitahle adjustment 
concept required a contractor to be compensated in some fashion for 
the use of private capital on changes. And, continues the explana- 
tion. because the recovery of interest ia prohibited as a cos t .  the 
expense "must" be allowed as an item of piof i t !  

The decision reflects the culmination of the ASBCA's determina- 
tion to recognize the normal business expenses of a commercial en- 
terprise iiotu'ithstandiiig ASPR cost principle restrietionr. Heavy 
emphasis is accorded considerations of ''fairness" to government 
COntlaCtors. 

IWle h a w  no difficult) 10 eoncluding t h n  the equitable a d p a t -  
menf I" the  present C B S ~  must include 
for the m e  of cmfmt01'11 e q u q  cap 
c ~ p ~ t a l  demonrtrabli  r o u l d  have been 
chhaneea Without auih a return 01 eompenratian. the )rice adjust- 
merit for the changed work uould not be an 'equitable adju8fment" 86 

required by !he changes elaube We slbo emphsme  that the earnmgr 
that  could ha re  been had abient the changer. while of i o m a , u a e  as 
eiidenee of fair jalue, are not determinative of fair \ d u e  m (em- 
phasla added) 

eallg P Q  B con, b u t  ra ther  I" profa? or elseuhere 8 3  a part of the ~ o t a l  
B 1  Pl lonlng COmpPnaatlon for  "le of pn'ale eaplfal. not BUfOrnBfl. 

"llLarnl  EIaetronica Corp.. ASBCA KO 9114, 66-2 B C A para 5152 
'I'The Boeing Co , ASBCA N o  14310, 73-2 B C A para 10.325. 
*'""pro note 94 
*L4Kier York Shipbuilding Ca , ASBCA KO. 161M. 76-2 B C A. para 11,979 
"'Id st  57,428. 
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equitable adjusrment uhere  diefaled by the parflculsr frets. * e  m e  
ally the same thing that partlei do when the? negotiate a 
PI contiact  p m m g  chat includes afoir return for the use 

of uhnfe ier  private wpital the contractor w11 w e i f  in  the Contiact 
work *Ie (emphnas added) 

While the result may be equitable in terms of compensation for a 
normal and unavoidable business expense, it is difficult to square 
with the ASPR language a8 me11 as the underlying Statutory pro. 
hibitian."'To confirm that the decision s a c  not a fluke, the ASBCA 
held in Ftsehbaeh d Moor? Infernattono1 Corporationat8 that the 
contractor should be allowed an "extra profit factor" because he had 
invested either personal or borrowed capital in connection with the 
performance of government-changed contract work. 

Theae opinions represent the most remarkable departure from the 
rejtaints imposed by the ASPR cost principles, all 1n the name of 
deference to ordinary, on-goinp business expenses. Again, the busi- 
ness equity of the deciaions may be obvious; however, the disregard 
for what amounts to contract language renders prediction and relia- 
bility in the entire cast allowability area, at beet, uncertain. Cer- 
tainly a clearer means of achieving the same reault nould have been 
to have effected a change in contract language, via ASPR Commit- 
tee redrafting of ASPR § 16206.17p18 

B .  PROFESSIO.A-AL ASD COSSCLTAST 
SERVICE COSTS-LEGAL, ACCOLT.YTISG. 

ESGI-VEER I V6 A V D  0 T H E R  
In general. informs ASPR 5 1E-206.31, these expenses are allow- 

able if reasonable and not contingent upon recovery of the costs 
from the This general rule applies whether or not 

2 L a l d  at 57,486 Nolo that Cost Aceounflng Standard No 414, coat  of Money 
an Element of the Coat of Facilities Csplt.1, does give recognitlan t o  Imputed 
interest. Supra note 86 
"'"Interear on a claim against the United Starea shall be allowed I" a ~ u d g m e n t  
rhe C o u r t  of Clmms only under a eantriet or Act of Congreas expressly prouldlng 
far p ~ y m e n r  thereof"  28 U S C 0 26i6(a) (Islo). 
1"Fiaehbsch & Maare International Carp , ASBCA No. 18146. 11-1 B c A 

......... Y ................................. *,., .. 
6.7 ............ < i ' . . " . ' P  .............. II ............. ....................... .JI  .................. .......................... ,".. ...................... ....... -. ... 
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such services were provided by employees of the contractor.22' 
However, these costs are specifically declared unallowable where 
incurred in connection with organization and reorganization, de- 
fense of antitNust suits, prosecution of claims against the gavern- 
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ment. and patent infringement litigation, unless orheraise per- 
mitted under the contrast.*2z 

Under this cost principle, the problem of direct personal compen- 
sation is again presented. Thus it is not surprising that the ASBCA. 
in Lulejian n i i d  . I ssaemtrs .  I n c  , 223 held unallowable legal er- 
penaer relating to estate planning for a carparate executive 

Another verification of the rule relating to efforts to secure  a spe- 
cific government contract appears in Hayes Ivternat ional  Corpora-  
t ion 224 In this decision, the ASBCA refused to allow recovery of 
legal fees and related costs incurred by the contractor in seeking in 
federal district court an injunction t o  prevent award of a garern- 
ment contract to another d m .  The board explained that there costs 
represented an unallowable claim against the government. 

In several earlier decisions, this same prohibition uas used t o  
deny similar expenses incurred during contract perforn,aricr m e  

expenses incurred in  pmiecutmg I ~ J  appeal before rhe ASBCA. S e e  0180 Cook 
Electne C o  , ASBCA KO 11100 6 6 2  B C A pam 6039 In C o o k .  the ASBCA 
disal lored recovery of legal fees paid nn connection with P claim against t h e  10'- 
ernrnent The leas *ere paid parfli for proieeution of an appeal and partl) lor the 
conduct of pett lemeni proceeding? 
n*'Sundstrand Turbo. A D l r w a n  of Bundsrmnd Carp ASBCA N o  9112 66-1 
B.C A para 4653 
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fees associated with a termination settlement proposal as an "excep- 
tion" to the general rule proscribing fees associated with claims 
against the United States. Since Sundstrand, several decisions have 
made it clear that the ASBCA intends to look favorably on this type 
of "ordinary and necessary business cost." Same of the more strik- 
ing examples are: Southland Manufaetnnqi CorporationP1' (con- 
tractor held entitled to reimbursement for expenses incurred in 
paying the contingent fee of an attorney representing the firm in 
litigation in which a default termination was converted to a termina- 
tion for convenience); Gmmman Aerospace CorporationPzs (legal 
fees and accounting casts associated with presentation of a claim to 
the Renegotiation Board held recoverable by NASA Board of Con- 
tract Appeals); and Lulejiaii and Assoetates, Ine.P2e (legal and ae- 
counting expenses incurred in overhead rate negotiations declared 
allowable). 

An even more unexpected result was reached in the recent 
Bazfteld IndustneP' decision. The board determined that legal ex- 
penses incurred in preparing a "settlement" memorandum for a 
government contracting officer, work-product material from ahieh 
was later used by the contractor to establish before the ASBCA the 
impropriety of a default termination, were recoverable. Kote the 
frequent references to business reasonableness in the board's dis- 
cussion of the issue. 

ITlhe management& af Baifleld and A-T-0 lacked experience in 
Government contrael termination matters. If W ~ S  reaeonable for 
management personnel to rely heavily on the [ourside lswl firm per- 
sonnel for m i s t a n c e ,  a$ well as guidance, m gathering and m a l y m g  
the factual material relevant to wpport appellnnl's Settlement pro- 
posals * * *  It was cerfnnly reasonable far mansgemem t o  m l y  upon 
the judgment of t h e .  attorneys ~n determining which facts needed 
t o  be sscertained and hau beat t o  ascertain them It UPI further rea- 
sonable to rely upan them LO undertake a mgoincanf part a1 the fait  
gafhenng effort ul 

And only a few months before Baifteld, a contractor was awarded 
the coat of legal fees relating to the submission of an application far 
increased progress payment rates and a request for equitable ad- 

S*'Sourhland Pfa. Carp , ASBCA Xo 16830. 76-1 B.C A para 10.994. 
'..Grummsn Aerospace Corp , S A S A  BCA Nos. 873-11 and 1073-15, 76-1 B C A 
p s m .  11,71 
"sLuls~lnn and Associatea. h e ,  ASBCA No ZOOM, 761 B.C.A pars. 11,880 
"loBsifield Induitne i .  Diviian of A-T-0. lnc , ASBCA No 10006 76-2 B C A 
para. 11,096. 
s a L l d .  s t  58,106. 
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~ u s t m e n t . ~ ~ ~  Regarding the application for increased progress pay. 
ments, the board explained that legal fees related thereto were 
recoverable because such application was not a claim of right, albeit 
a request of a type for money. Of course e w ! ~  payment of a sum 
due represents,  itself, an additional cost. Again the language 
employed to justify allowability provides interesting reading. 

That the I C O ~ L I D C ~ ~ I I  under the clrcumitsncei retained an atfarnev 
to  present the [clmm for I sdjvatmenr W P B  a p m d s n t  buaineri drr isron 
and P reseonsbie m e  *** 

Whatever the demarcation l ine may be betaeen the ordinary m e r -  
changes between a mppliar and the Gorernment as P c u ~ r ~ m e i  which 
have inherent differences in point of Y I ~ U  and a claim sgsinaf the 
Government w e  m e  sntlafied in the facts hefore u i  that eonfilef be- 
f w e n  the p m i i a  never became 80 dizputstiouc 8s t~ reach the level 
a l a  claim against the Government within the serms of ASPR ab m o r  
parated b l  referenee ~n the termlratbon claude sll (emphasis added) 

Similarly, the Court of Claims ruled in Knlrar Corporatioii 6 ,  

United S t o t e ~ ~ ~ '  that recovery of legal fees in wit8 against the gov- 
ernment should he permitted where a elaim (by the government) far 
contract breach is converted to a termination for convenience. The 
court explained that when a government breach is treated as a con- 
structive termination, the contractor is entitled t o  legal expenses 
equal to those he would have incurred in preparing an actual termi- 
nation settientent. The court did make B m a l l  concession regarding 
its holding. 

Admittedly, our s l i o ~ ~ n e e  of legal expensee in this eade reits upon 
a liberal rending of the termination e l a m  and upon a" analog> d r a r n  
between termination casta in administiatwe proceedings and iimdar 
cost8  reiulting from B court-impoatd convenience t e rmmf ian  The 
w e  of such an analog) has been apeeifically approved b) this court  far 
solving the uncertain and diMculf questions that ariie in c o n n t r u c t n e  
fprmi"Pfla"-f"-eD""enlenee eases *I) 

In addition. the court has allowed recovery of legal fees incurred 
in an u~~successfi! termination settlement attempt eren though the 
expenses were related to ao rk  performed after the filing of an 
administrative appeal.23B 

The Interest and Professional and Consultant Service Costs prim 
eiplea. as seen, provide confirmation of the rule. Specifically. con- 

.*'Ailied Y s t e ~ s l s  and Equipment Co , Ine , ASBCA N o  
psrn 11,160) 
"'Id at 68,1161. 
"'Kdru COT Y .  United SLstea. €43 F 2d 1298 (Ct C1 1876). 
s'Lld at 1806. 
*.'Acme Process Equipment Co Y United Ststea, 347 F 26 533 i c t  CI. 19651. 

17313 7bl B C A 
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cern about "business necessity" requirements plays a major role 
with respect to the outcome of litigation. The two principal caveats 
still apply however: direct peraonal compensation and expenses 
devoted to securing a government contract. 

VI. CONCLUSIONS 
As developed in the initial paragraphs of the introduction the 

goals of thia article were to group the ASPR Section XV Cost prin- 
ciples into a more accessible arrangement and to develop a rule of 
cost principle interpretation. 

Ta satisfy these goals, the principles were discussed pursuant to 
this classification scheme: general operatianai expenses (an-gaing 
business expenses, employee costs, casts of material); expenditures 
directed at securing or performing a government contract (costs di- 
rected at securing a government contract, costs directly related to 
performance of a specific government contract); and costs related ta 
several categories (interest and other financial costs, professional 
and consultant aewice coats). 

Under the general operational expenses category, B pattern 
began to take shape. With respect to on-going business expenses 
and costs of materials, a very liberal board of contract appeals sen- 
timent was discernible. The language of the opinions in which cost 
recovery was granted often heavily emphasized the importance of 
considering such factors as an-gaing business operations, the judg- 
ment of a prudent businessman, and the propriety of business deci- 
sions. Even though the method to achieve allowability sometimes 
changed ( e + . ,  classification under a more liberal principle and ref- 
erence to ASPR Committee intent), the sympathy for costs "in- 
curred in the ordinary cour~e  of business" was apparent. 

However, the reaction to employee costs litigation proved not to 
be as generous. In  cases involving this expense category, it became 
clear that recovery of expenditures involving aspects of direct per- 
sonal benefit would invite close scrutiny. In fact, even in situations 
where routine business costs were concerned, there was unmistaka- 
ble evidence of reluctance to sanction a direct government subsidy 
of personal compensation. 

A second caveat emerged from the review of expenditures di- 
rected to securing a gwernment contract. Although the explanation 
was only a matter of speculation (concern about supporting "gav- 
ernment contract wise" eontractorsl, the conservative nature of the 
opinions was obvious. 
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On the other hand, consideration of cases involving costs directly 
related to performance of a specific government contract revealed a 
more liberal attitude. The more generous approach was understand. 
able because of the on-going business nature of expenses coupled 
with the absence of personal compensation or claims based upon 
efforts to procure a government contract. 

The final major classification topic, ma t i  related t o  several 
categories, served as a test of the rule developed pursuant to evalu- 
ation of the other cost groups. The examination af the interest and 
the financial and professional and consultant service costs principles 
did mare than merely validate the "rule" however. 

The decisions involving interest expenses revealed the most hla- 
tant departure from the requirements of the governing cost princi- 
ple.  Indeed, the S e u  York S h t p b u i l d i n g 2 3 7  and Fisehbach & 
.MooraPs8 opinions marked the culmination of years of ASBCA eon- 
cern regarding recovery of normal on-going business expenses. I t  is 
interesting to note that the Court of Claims has recently evidenced 
strong reluctance to go along with the board's previous holdings in 
these 

Cases considered under the professional and consultant service 
tost principle also clearly manifested deference to ordinary business 
expenses. Yet even under this provision there were examples of the 
two principal exceptions previoudy discovered: direct personal 
benefit and securing a government contract 

Th i s  a rule of cost principle interpretation has been established 
and confirmed. Of c o u r ~ e  it would he folly to even auggeSt that it 
has been or will be perfect in application. Konetheless the rule 
should be of assistance. when emnloved 88 an adiunct to the .-el- . "  
evant cost principle language, in accurately predicting board of con- 
tract appeals reaction to ASPR Section XV disputes. 

"'New York Shipbuilding Co , ASBCA No. 181&, 7-2 B C.A.  pars. 11.979 
"'Fisehhaeh I Moore International Corp., ASBCA No 18146, 77W B C A pars 
12 1M .. ,. . . , 
'"In The Singer Ca. ,  Librnsrape Div. v United Ststes ,  No. 132-76, dip op at 
4 0 4  (Ct CI Dee 14. 1977). the Court of Claims upheld a denid by the ASBCA 

Court of Claims upheld B dirnilar denrsl in ASBCA N o  14666. 72-1 B c A para 

,'Oh The Singer Ca.. Librasrope Dlv Y United States. No.  132-75 dip.  op P I  
4 & 4 7  (Ct.  CI Dee 14. 1977). the Court of Claims upheld P denial by the ASBCA 
of a contlPctor's c l a m  for eonsYlI~finn and legs1 fee8 and other e x p e m e ~  of a dis- 
puted clPlm far an equitable ndiustment ~n ASBCA No 13241. 73.1 B C A para 
10,258 The court distinguished Allied Y ~ f e r i ~ l ~  I Equip Co , ASBCA No 17al8. 
15-1 B C A 11.l50. 

go;; '~'e:~~~~~s~,AW",4,"_;,. ':fY,,~-~~~i~,~(CP~~l, 'Od~~;:n1Fg;.i;lf~ 
9279 s t  4a.w~. 
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I t  would be improper to conclude this article without offering 
some thought as to how the pre8ent confusion and uncertainty re- 
garding cost principle litigation could be reduced. As seen, the 
boards and Court of Claims have developed different N I ~ S  of in- 
terpretatm with respect to broad cost categories. However, the 
policy considerations underlying the N ~ S  are never clearly articu- 
lated. This failure is the principal source of difficulty in the area. 
Surely the understanding and development of the law would be en- 
hanced if the policy foundations were plainly stated. This would 
allon more accurate appraisal by counsel involved in litigation and 
those responsible far development of the cost principle provisions. 
And. clearly, the task of accurately predicting cost litieation would 
be greatly simplified. 
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SETI'LEMENT OF CLAIMS ARISING FROM 
IRREGULAR PROCUREMENTS* 

Major Percival D Park** 
I n  this orttele MUJOT Park reviews various methods of 

settling eontr~etor  claims against the government basad 
upon unauthorized procurenients H e  focuses o n  one type 
of elaz ,n ,  the  no-doubt  e102 

r e c e i v e s  b e n e f i t s  icithaut p , r  
hound to p a y  for them 

.Major Park urges caution rn the use of the no-doubt 
claims theory as c basis f o r  p a p ~ g  claims. He then , e -  
U W L S  the history of the no-doubt c l a m s  euaerpt .  i ts  re- 
lationship taiith rattficatzon. and posstble standards f o r  
m e  of the eoiierpt 

Mupr  Park e o n d u d e s  that the no-doubt claim 1s l o r -  
ful. bat suggests that iwc  legislaiton would be desirable 
to s e t t l e  the pueation H e  urges .  at a niinimum. that reg- 
ulatory procisions be developed for the guidance of pro- 
curement a n d f i m n e e  personnel and their l e g d  a d m o r s  
Major Park c loses  by iepeatzng that care should be ezer-  
eiaed tn USUCQ the theor# 

I. INTRODUCTION 
The Armed Services Procurement Regulation (ASPR), which 1s 

being renamed the Defense Acquisition Regulatian (DAR), and its 
suppiements eatabliah procedures for buying supplies which in- 

quasl.co,itractllal transactrons 

. .  
ernmental agenig 
**JAGC. U S Army Editor.  Ydirard La/ Rrr eu The Judge Adi,oiare Gen 
e r a h  School Charlotteivllle. Virginis. 1917 t o  preaenf Formerly aaaigned 10 the 
Procurement Lsu Dlviblan Offlee of the Judge Adiocafe Headquarters. Umted 
State3 Arm) Europe a n d  Seventh Army. st Heidelberg German), 1972-76 and :o 
the United S t a l e r  Army Pioevrement Agency Vietnam, 1810-71 and 1972 B A 
1966 Allegheni College; B 5 1976, Unhueriif) of Maryland, M A  1975 Boston 
Unnersir?. J D , 1969. Harvard Cnirersay, LL M candidate. 1816 t o  preaeit  
Unlverslri a i  Virginia Member of t h e  Bars of Penni>luania the Distncf  a i  Cal- 
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eludes construction, and services within the Department of Defense. 
One of the least complicated provisions states that contracting offi- 
cers are authorized to enter into contracts on behalf of the gavern- 
ment.' Additionally, in the Army, a provision of the Standards of 
Conduct prohibits those who are not contracting officers, or their 
authorized representatives,P from creating obligations or entering 
cantracts.3 Yet Contracting officers are often presented invoices 
from commercial contractors who have performed work or furnished 
goods in response to orders from government personnel who were 

umbia the United States  A r m  C o u n  of Military Revieu the United Stater 
Court bf Military Appeals. the dni ted States Tar  Court  the t n l t e d  States  Court  
of Appeals for the Third Circuit. the United Stares dowt of Claims, and the 
United States Supreme Courr. 
'Armed Sewices Procurement Reg. 8 1402 (1 Oet. 1916) [hereinafter cited as 
ASPRI,  which a t a t o r  'Cantractmg affmrs a t  purehasing offlees . . . m e  BY- 
thorized t o  enter into c o n t i m 8  for mppiies 01 services on behalf of the Govern- 
ment. and in the name of rhe Cniled Stafee of Amenas. byformni s d r e r t i o n g ,  by 
negotiation, or by coordinated or inlerdeparimenId pmauremeni 

The ineiuSlan of emstrueliOO within the roneept of Supplies 18 based upon ASPR 
5 1-201 19, which states: 'Supplrrs means ail property except land or intereat ~n 
land Ir includes public works. bwidmgs. and facilities " Thls prov~alon ~ m -  
piementa lo U.S C. 2303 (b) (18761. whleh etares: ''This chapter does not cover land 
I t  c o v s r s  Pi1 a t h e r  property mlud ing-  (11 public worka: (2)  bulldmgs: (3)  
facliilles " 

Note thnf'the name "Armed Services Procvrement Regulation'' IS king replaced 
by the name "Defense Acquisition Regviation However, the older name vi11 be 
used fhmughauf this article SI? Monroe An A n d ? o i  of ASPR Seetion XY by 

,Aim? Reg. Xo 600-10. Standards of Canduer for Department a i  the Arm) Per- 
eonnel. pala. 2-11 (20 Oet. 1911). r h l e h  stares: 

'' 

cost  Pmnelpie. eo MIL L REV 148 note 1(19 i8 )  

221 



MILITARY LAW REVIEW IVOL. 80 

not con t r ac t ing  officers Such t r ansac t ions  are i r r egu la r  
procurements 

The circumstances surrounding irregular procurements are infi- 
nitely variable. They may be roughly divided berween situations in 
which the government has in some manner manifested its consent to 
be bound, and those in which no  consent has been given 

Most irregular procurements in government procurement law 
practice are based on consensual transactions which yield implied- 
in-fact ~ontraets.~ In accordance with ASPR, many irregular pro- 

same i n t e n t  t o  be bound.  but the) have not expressed i f  ~n w o r d s  Irstead their  
intent mu i t  be inferred i ron  nonrerbal fact. or oireumiraneer There I I  no differ- 
ence ~n legal effect betueen an e ~ p r e s i  cantraer and one Implied I" fact  In con- 
t m ~ f  B contract 1mp1i.d ~n I an .  also called a c o n ~ f r u r f i v e  confrset  or qusri- 
contract.  IS not B true t o n f r s ~ t  81 all. beeauie the ~ ~ r t i e i  have not aereed 10 be 

wood than in the pasf Plaintiff had no emtract with t h e  government but sub 
mifled ~ f b  idea a& an vnsalieiied /slue engireenng proposal (8s t h e  plsirriif and 
the trial judge daw ~ r l  or B suggestion (ab t h e  Court of Claims sav i t)  

The 11is1 judge dircviied at length f h e  la% of implied eont iact  and 1x5 apphca- 
Ilon in this ease 22 C C F at 81 301-01 HI.! eonode summary of chat lax ~b useful 
for leyLeu. PYrposea 

T . . . . .  . ,.,., . . . . . . . . . . . . . . . . . .  . . . . .  . . * . . .  > . . ....... , .  . ..,.: .... - . . . .  ~ . . . . .  . . . . . . .  . . . , . . .  " . . . . . . . . .  . . .  . .  ..( . 
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curements may be dealt with under the changes clause5 by applica- 
tion of the constructive changes doctrine,6 or may be adjustable 
under the disputes e l s u ~ e ~  or through formalization of an informal 

Ratification by a contracting officers or a higher offi- 
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e ~ a l ' ~  1s sometimes possible. The contractor can also initiate a suit 
against the United States under the Tucker Act." In  the course of 
pursuing these remedies, the contractor may be able t o  rely upon 
various legal and equitable theories, including eatoppel in its vari- 
ous forms;'* waiver;13 accord and or compromise or 
settlement.'S 

With so many potential remedies available, meritorious claims 
should seldom go unpaid. However, at times these remedies are un- 
available or impractical because of deficiencies in the supporting 
facts. One fact is the presence or absence of government consent. If 
consent is lacking, the remedies and underlying theories listed 
above are generally not available for use. What can be done in such 
a case? 

xoAl r  Fame hSPR Supplement S 1 4 5 2  5 C C H S 41.  612 10 (27 July 1971) 

'>The doctrine o i  equitable eitoppel ha8 been applied against the gorernmenf ~n 
contract   me^ as well as other types of h t ig8um uifh increasing irequency ~n 

known among procurement ~ l f o m e y ~  and has 
fing. See  e g Saltman, E8foppef Agoinst The 
n8 Rorindrd the C o n  e r g  of fhr Agent's Au'hor- 

l ty  Problem n F e d m a /  Procu7emmrs? 45 FORDHAM L REV 497 (1976) Yet the 
daerrine libelf i d  ~ 0 0 ~ 1 )  understood.  as shown b) inaccurate use of the term "ss. 
fappel " various fact  i m m o n i  which merit  other labels m e  lumped together 
under the rubric of estoppel. while genuine estoppel eases are mmeumeb obscured 
m belng called by different names As a result a i  such misapplleafion. the f e l m  
"equitable e m p p e P  has been rendered less vieful than i f  could orherwise he. 

Estoppel i s  a r o r d  of medieval French derivation uhieh  rigm mall? meant lifer- 
all? B stopping up 01 elaaing up, as uilh a bung or plug WEBSTER'S T W ~ R D  NE* 
INTERNATIOXAL DICTCOSARI OF THE EFCLISH LANGUACE 875 (19661 Within the 

[hereinafter cited 8s I F  1 
"28 u s.c 1846 (2) (1970), 28 u s c. 1491 i m o  & supp I' 187:) 

Angla.American Legal tradition It haa been aaid t h a t  a psrson'a O W "  action or BC- 
eepfance stops 01 e l m a  hla mouth t o  allege OT plead the t ruth.  when such truth 18 
inconslatent with hi8 p n n r  assertion 01 p~bl fmn.  31 C J S Estapprl I 1 (1964) 
Estoppel IS thus not B remedy, like appeal fa a board of emiract appenls or suit I" 
a court of l a % ,  but a lhne of argument or B tactic. and powbl)  a iacrual i i f u m o n  
which has ohieetiTe exi i tence recardleas of whether it 13 reaamized and a r m e d  b i  . .  
she parries 

The doctrine a i  estoppel is not merel) a rule a i  evidence or procedure It  13 part 
o i t h e  subatantwe l a w  determining and ~egulatmg pnmar)  rlghrs a i  properly and 
eontiact  Thia 13 true alike of 811 t ipea  of estoppel As Pomero) has snld "An 
estoppel determines the rights ahieh B person may enforce by zcfion or rely on in 
d e i m s e .  and not  the mere mode and means by r h n h  those w h t b  may be p m e d  ' 
3 POUERUI. E q c l ~ I  JURISPRUDLI.CE 4 801 (Symona ed 1941) Of CDYIJB. m its 
p ~ m i e s l  effect during tns l .  estoppel operates as B rule o i  evrdenee. 

Hnforreally. rhe common Isu ha6 reeogniied two iypei o i  legal or technical eb- 
foppel and one kind a i  equitable esioppsl The legal fypee of estappel a m  e m p p e l  
by deed I e , b) sgnature a f the  party t o  be eafopped on B sealed document and 
estoppel b i  record or estoppel by judgment, ~n which the subject matter a i  the 
estoppel 13 iaund ~r the records of B  COY^ of Is* m m h r  t o  our madern c~ l ls fe ra l  
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As a last resort, the contracting officer and his legal advisor may 
want to explore the possibility that the no-doubt elaims theory may 
fit their ease. This theory, though controversial, has been used suc- 
cessfully in a number of procurement offices. At the same time, i t  
must be noted that some government officials consider that the 
theory is contrary to  law and regulation or, more simply, that there 
is no such theory. 

Views are far from uniform. The Department of Defense and the 
Department of the Army have not established or recognized no- 
doubt claims procedures, nor have they otherwise given explicit ap- 
proval for use af the theory. Opinions differ as ta whether they 
could grant approval without specific statutory authority or a t  least 
General Accounting Office eoncurrenee. Yet, 8 8  noted above, some 
offices have settled claims under the no-doubt theory without 
repercussions 

This writer is of the opinion that settlement of procurement 
claims under a no-doubt theory is lawful at the present time, with- 
out need for enactment of a new statute, though Some definitive 
regulatory guidance would be highly desirable. 

estoppel 41 forms of estoppel. there are n m  obialeto Equitable esioppel, at one 
time ealled eafoppel ~n pair or estoppel by conduit ,  still hae piamea1 ~mporfance. 
BLACK'S L A W  DIcTM'IARY 649 ( r e i  4th ed 1968). 31 C.J S E s t o p p e l  5 I (19641, 
a n d  many other readily svsilable aufhoriiiea The importance of equitable estoppel 
m the present context 1% based on the fact that, 88 noted above, i t  has suaaesafull? 
been asserted againat, and sometimes by,  the gavernmsnr. m B number a1 C P W  
during the paat eauple of deeades. For a discussion 01 thin. see Salimsn, 8upm 
For discuseion 01 a propoial io? reform. 811 Rapp. rnquanng Corners A P m p o s o f  
for Legwlatioe Appltcotio,, ut  EqrrtLable Estoppel  Agairai ihr  Gowinnirnt.  64 
ILL B J 688 11976). 

"Accoid and satisfactm LQ sometimes understood t o  mean an agreement be- 
fueen parties nn the absenee of any dispute a8 u h e n  both parties t o  B contract 
perform sll their contractual obligation8 uilhout incident Howeier.  the phrase IS 
8180 used mlerchangeably urth ~ o m p m m z s r  ard B ? I I I ~ I L I I L I .  conieroing which B I I  
n 15,  infra 1 C J S Accord and Sviiafactton 5 111936) 
xa' 'A eompromiie is  an zgreement between two or mare persona r h o .  to avoid B 
l h ~ s u i t  amicably settle their differences on such terma 1 8  the)  can agree on ' l6A 
C J S C o m p i o m , s r  and Seii lrmrnt5 1(1967) 

225 



MILITARY LAW REVIEW [VOL. 80 

11. WHAT IS A NO-DOUBT CLAIM? 
A no-doubt claim presents no significant question8 af law or fact 

requiring adjudication by the Comptroller General or other author- 
ity above local finance and accounting officers and contracting offi- 
c e r ~ . ' ~  Any transaction involving appropriated funds" in any 
agency or department of the executive branch of the government 
can give rise to such a claim. although a no-doubt claim in purest 
form is quasi-contraetual.la 

As explained in a 1940 decision of the United States Court of Ap- 
peals for the Third Circuit: 

A quasi mntracr a r m ;  where the I su  ~mposea  a duty upon B p e n o n  
not beiavce of m y  enpresc or implied promise on hi& p m  tu perform 
~ t ,  hut e l e n  ~n spite of any intention he  might have t o  the eontrar: A 
quam eanfraef. rhiah i s  a .ft.i,maI eontract 18 not t o  he eonfused 
x i f h  a contraer implied ~n fact. uhich 1 8  an coniraet and uhieh 
ariiei  where t h e  partien agree upon the abligarionr t o  be Incurred, 
but fharr ~ n f e n t i o n .  instead of being expressed I" s a r d & .  18 inferred 
from their acts ~n the light of the surrounding ~ i r ~ u m b f a n e e b  le 

A quasi-eontract lacks the major elements of a true contract, and is 
sometimes called a contract implied in l a a ,  or a constructive con- 

>'6 Comn Gen I056 119261 

1 0 ) m g  :he benefit3 w i t h o u t  eompensa:mg another SIIITH & R O E L R I O \ .  BUIIVESS 
L A N  6 6 4 7  (4th e d  19771 Quas~-coniracta.  and the  pure no-doubt clalm~ for 
r h i e h  the? aerie as basis are ~ s r e  >I/ government procurement .  and are of l i t e r .  
est p n m a n l y  because the? enable Y C  t o  define the concept no-doubt cmm ' IF 
such m w n e r  a8 .D dii'irguiah if elearl! from. other n p e s  of c l a i r ~ s  meh as ra'ifi- 
able ones 
xaAmeriear La Fra-ce Fire Engine Co v Borough of Bhenandash 115 F ?d 866 
867 (ad Cir 1940) 
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tract.*O In contrast, "[a] contract implied in fact is founded upon a 
meeting of minds. . . 

Because a quasi-contractual claim 18 not based upon consent of the 
United States to he bound, such a claim cannot he the subject of a 
suit under the Tucker nor can its underlying transaction be 
ratified by a contracting officer. Even though a quasi-contractual 
claim may present no doubtful questions of law or fact, it must he 
processed for payment through finance or comptroller channels in 
like manner with a doubtful elaim 23 A no-doubt claim is "doubtful," 
from the paint of view of procurement personnel, in that it cannot 
be paid through procurement channels. 

In contrast, a claim based upon a transaction in which the gov- 
ernment has in same manner consented to be hound may he proc- 
essed and paid through procurement channels, in general. In mast 
cases a transaction involving consent, though unauthorized or defec- 
tive in Some other manner, yields a contract implied in fact. 

By what characteristics, other than its quasi-contractual nature, 
may a no-doubt claim be identified? In an organization as large and 
complex as the Department of Defense, it is inevitable that irregu- 
lar procurements will just happen from time to time. The variety of 
situations in which unauthorized persons carry out significant pro- 
curement actions i8 almost unlimited. Many of these situations give 
rise to claims. There is no generally agreed-upon checklist of 
characteristics which distinguish no-doubt elaims from other claims. 
Views will also differ concerning the relative importance af the 
items in any suggested list. However, the following characteristics 
are generally common to no-doubt claims: Supplies and services 
must he ordered for the account of the government; the government 

, O 1 7  C.J.S. ConIracis 3 4 (1963) 
'L55 Camp Gen 168 (1976) 
"*'The Court  of Claims shall h a w  ivr iadicf ion to  render wdpment w o n  an i  claim 
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must have received a benefit; and the purchase must be otherwise 
lawful.24 Some illu8trations of each concept fallow. 
One common characteristic is that supplies or services which are 

the basis for the claim must have been ordered for the account of 
the government. Initially, i t  may be convenient to focua on the 
subjective intention of the person placing the order, but this is only 
one more element of the fact situation and does not necessarily de- 
termine the matter. Clearly, an order which is intended to provide 
purely or primarily personal benefit to Some individual in his pri- 
vate capacity can hardly be far the account of the government. ex- 
cept under the most unusual circumstances. 

No difficulty is presented by an unauthorized order far typewriter 
ribbans of a specialized kind which can be used in machines located 
in a government office. h’or is there any problem with the intent 
behind an order for the repair of B dictation machine in the same 
office. An intent to order for the account of the government can 
readily be inferred from the objective facts in eases such 8s these. 
and there would ordinarily be no need to consider the subjective 
intent of the person placing the order. 

However, the quastion of intent is highly important in some situa- 
tions. and can be very difficult to resolve. For instance, difficult 
questions are sometimes raised by improvements to government 
housing. A typical example is an unauthorized order far installation 
of a bar. If the housing occupant is a general officer, a post com- 
mander, or someone else who because of his position has heavy so- 
cial obligations, such an investment can easily be justified BE serv- 
ing the government’s interests. Justification becomes less easy as 
the weupant goes down in rank or position, and a8 the quality of the 

I t  is not literally necessary that a specific order be placed by any- 
one for the specific supplies or services nhieh are the subject of a 
no-doubt claim. On the other hand, when an order i8 placed, it is 
necessary to consider in every case whether there is government 
consent in Some farm. If eonsent is found, then there is no need to 
rely an a theory of qussi-contraet. Some other theory, involving 
consent, will 8erve. 

Regardless of whether an order has been placed, the facts must 
indicate that the performance is at least passively desired or ac- 

“These rharacrerisfies h a \ e  been drawn from B number afscrval  cases I O \ ~ W < I  
by the author or by atherb. N o  uarful pu‘pox a o u l d  be served by a more detsl led 
d m r w t i m  a f l h e  c a m  or b i  a sfatielieal breakour of cases b! dommanf elements 
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cepted by the government, or is merely beneficial to the govern- 
ment, as when a contractor continues making deliveries and the 
government continues to accept them after the original unau- 
thorized transaction has taken place. If the government's official in- 
volvement i8 more active, the faets might support an inference that 
consent has been given, again obviating the need for reliance on 
quasi-contract. The boundaries between eon~ensual and nonconsen- 
sua1 transactions are blurred. 

But the provider of goods or services should be more than a mere 
volunteer if he expects to be paid even on a quantum merutt  or 
quantum ualebant basis. The Anti-Deficiency Act prohibits officers 
and employees of the government from accepting voluntary services 
except in certain emergencies.lj The Comptroller General has said, 
"The general rule is that no person is authorized to make himself a 
voluntary creditor af the Government by incurring and paying obli- 
gations which he is not legally required or authorized to incur and 
pay. " 

If one performs work for the government without any previous 
authority, by contract or otherwise, the services are voluntary and 
give rise t o  no legal claim against the United States.l' "Claims 
based solely on moral obligations cannot be allowed and paid in the 
absence of specific appropriations therefore. . . ."a8  

If services are provided on an emergency basis within the mean- 
ing of the statute, then payment may be made if "a tangible service 
appears to have been rendered for which definite compensation can 
be eomputed."a8 

Compensation is generally not allawed in nonemergency eases, 
and especially not if the services are beneficial to the volunteer.30 
Compensation is rendered still more difficult if the volunteer is al- 
ready a government employee, and especially if he ia the contract- 

li31 U S.C 665 (bl (1970) 

p'3 ComD Gen 319 (19231 
1.3 c o m p  Gen 70 (1923). 

*'3 Comb Gen 681 (1824) 
"2 Comp Ger. 799 (1923), eoncernlne ~ e r i i e e b  t o  a ship in diitresr on the high 
beas, and 3 Camp Gen 879 (19241. concemmng damages Io B fire t r u c k  used t a  save 
a federal school 
,O4 Camp Gen. 367 11924). in which a probpeellve m n f ~ a c f o r  inspected certain 
mschineri o n  a E S Ssvy w s s s l  for purposes of preparing B bld for repair  err. 
ices and then submitted a blll t o  the Nsvr far the mspeetion ~ e r v l r e e  and 6 
C o i p  Gen 273 (1926). I" which the Marine Carpi WBB eon~f rue t ine  a kanduit 
under a privately o i n e d  railroad track. and the  o u n e r  installed addrrianal 
supportme ~ f i u ~ r u r e i  u n d e r  the  t r a c k  although thla was B government  
responsrbility 
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ing officer, because "[Ilt is elementar? that a contract requires two 
or more opposing parties. and that a person cannot contract nith 
himself even though he acts on one slde i n  a representative 
capacity."81 

In recent deeades the importance of the volunteer prineiple in 
government contracting has greatly diminished, and It8 primer? ap- 
plication i s  found in the area of compensation for government 
employment 32 

Another characteristic is that the government must have received 
a benefit. The agreed-upon performance must have been completed. 
It must have some measurable value t o  the government, and the 
parties must agree on that value In  other imrds. the pnce must be 
fair and reasonable. 

Campietion of performance is usuailg not difficult to establish 
The office supplies are consumed, or not. The rug still lies on the 
floor of a government office, or it doer not The leak in the roof was 
repaired. or not. In  Comp. Gen. Decision B-142716, payment was 
denied for uncompleted nork.  A contract for manufacture and deliv- 
ery of radical saus was cancelled after a determination that it %as 
void a b  ' n i t to  for failure of the procuring agency to comply uith 
l a w  concerning competitive bidding. Payment nas  alloaed on B 
yuantuni oalrba7it basis for completed s a w  accepted by the gov- 
ernment However. no payment w . 8  authorized for uncompleted 
S.WQ not delivered to the government. because the government re. 
eeived no benefit from them. The Comptroller General said: 

ITlhe United Btates has p o v e r  IO ac t  onlx through i f i  agents whore 
authorit? and t h e  manner of exercise thereof. 1% prescribed snd Iim- 
ired by i i a iu ie ,  regulation. and adminiafrafive and judrrral determi- 
nation To make the Gorernment liable for o t h e i  than benefits re 
eeiued rou ld .  I" effect. permit agents a i  the Government t o  obligate 
t h e  United States in direct m n t r a w m o n  of those l imirai ioni  snd pre- 
SCIIPIIOTIS In effect. the basic purpasei of :he stmutes.  regulations. 
and determinariom r o u l d  be nullified Such r ~ m l f  1s opposed to the 
publie interest  

In Comp. Gen Decision B-158902. a eontractor obtained payment 
and performance bonds required by a contract awarded to him. 
Shortly thereafter, but prior to commencement of performance, the 
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contract was cancelled as void, and the contractor claimed reim- 
bursement for the cost of the bonds. Repeating the passage quoted 
above, the Comptroller General denied payment on the grounds af 
lack of benefit.8' 

A fair and reasonable price, however, might not be so easy to 
establish. The Armed Services Procurement Regulation requires 
competitive bidding because it presumably ensures a fair and rea- 
Bonable price. The typical irregular procurement is consummated 
without competition or any attempt ta negotiate with the vendor. 
Other means must be used to evaluate price. In general, a proposed 
price may be considered acceptable if it is the same as the price 
charged to the government under a eontract with the vendor, or the 
Same price charged to members of the general public. Facilities en- 
gineer personnel, or  others with the necessary expertise, might be 
able to appraise the work or supplies involved to verify whether the 
claimed price is within reasonable limits. Thua, the fact that a price 
was not obtained through competition should not be considered pe? 
~e a source of 

Still another important characteristic is that the procurement 
must be otherwise lawful, both when effected and when processed 
for payment as a no-doubt claim. For example, the purchase of rugs 

. .  
eettlemenf 

Again. rendera pie cautioned that mme pmurement offices take the wew that a 
quiI-confr8etual elaim ahovid not be Betfled locally wlthaut pnor spprovd of the 
Compfraller General A quail-eonfmctunl claim may be conaidered doubtful d m -  
ply beenuse it cannot be settled through m y  eonvenfional m e m i  available at  the 
134 k e l  

In the ease of B elalm mvolving consent a1 the government t o  be bound. entry 
mlu price negotiations by B contracting aMcer could ~ ~ n s l i t u t e  ?sfdimtion 01 the 

m e  Monroe, Gasammml ConlraAl Coala-An kt&ducQon:THE ARMY L A W ~ E R ,  
Feb 1977, at  9, qvoled zn Monroe, An Analysw a/ASPR Sect ion XV by Coal 
P ~ w c i p l r .  80111~ L REV l5On 311978) 
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and curtains from United States sources for a general's office would 
be lawful. I t  would be unlawful otherwise because for many years 
annual DoD appropriation acts have prohibited purchase of textiles 
from foreign sources.sB 

What if the lau- were changed, so that B procurement nhieh was 
unlawful in one fiscal year is lawful in the next? If a formal contract 
had been issued by a contracting officer during the previous year, i t  
m u i d  have been void for illegality, and the contractor would have 
no legal right to  receive payment of the eantraet price. In equity he 
could perhaps recover the reasonable value of the goads furnished 
or the services performed. This value in all probability would be 
measured by the contract price It is tempting to Suggest that such 
a claim could be processed under the no-doubt theory. The tempta- 
tion should be strongly resisted. The significance of a change in the 
law requires adjudication, a function reserved far the Comptroller 
General or the Court of Claims. 

Many iegal limitations exist, and there is no simple way to sum- 
marize or clascify them. Each individual claim must be researched. 
Participation of procurement iegal m u n ~ e l  in claims reviee is very 
important, 

In addition to the above characteristics, there are adminirtrative 
requirements prescribed by the General .4ccounting Office. Any 
claim should be submitted in witing, with the signature and ad- 
dress of the claimant or his authorized agent or a t r ~ r n e y . ~ '  Natu- 
rally, the agent or attorney must have a power of attorney.38 A 
clam must not be stale. KO claim may be considered by the Comp- 
troller General more than ten years after it arises.38 A eix-year 

'*ASPR 69W 
3-4 GAO 2020 10 -hi& states. 
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limitation applies t o  consideration of claims by the Court  of 
Claims.4o 

In any given case, the importance of each characteristic relative 
to  the others will vary. For example, a procurement might com- 
mence as a wholly private transaction far personal benefit, from the 
point of view of the individual placing the order, but the contractor 
might mistakenly believe he is dealing with the government and 
make delivery to some official who shares this belief. The result 
could be that the government receives all the benefit, and the in- 
itiator of the proeurement receives none of i t .  In such a case, the 
initiator's intent may be disregarded as irrelevant. 

In summary, a no-doubt claim is one which presents no material 
questions af law or fact requiring adjudication by the Comptroller 
General. This type of claim is quasi-contractual in nature, not based 
upon consent of the government to be bound in either a formal eon- 
tract or a contract implied m fact. In general, the goads or services 
covered by the elaim must have been ordered for the account of the 
government. Moreover, the government must have received a 
benefit, a t  a fair and reasonable price. Finally, the procurement 
must be otherwise lawful, both ahen  effected and when processed 
far payment. 

Such is the deseliption of a no-doubt claim, not derived from any 
statute, directive, regulation, or procurement manual. M e t h e r  and 
haw such a claim may be accepted for payment varies with agency 
or departmental interpretations of applicabie law and regulations. 
While local autonomy may be desirable in some contexts, the wise 
approach calls for developing uniform instructions, binding all agen- 
cies equally, whether by statute, General Accounting Office regula- 
tion, or other means. 

111. RATIFICATION AND THE NO-DOUBT CLAIMS 
THEORY 

Ratifiable claims involve consent of the government to be bound, 

. .  
.O28 C.S.C. 2601 (19701, which states in r e l e v ~ n i  part. part. ''Eyer? e l a m  o f  
which the Court  o f  Claims has juriadirtion shnll be barred unlebi the  petition 
thereon is filed within SIX years after such claim first B C ~ ~ Y ~ J  " 
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whereas no-doubt claims are quasi-contractual, not based upon 
consent. 
The major difference between the two types is in the locus of set- 

tlement authority. In  ratification the contracting officer or some 
higher official i n  t he  chain of procurement authority is the 
decision-maker, while under the no-doubt claims theory the finance 
and accounting officer, or Someone above him in finance or comp- 
troller channels, perhaps the Comptroller General, decides whether 
to pay the claim. 

Regardless of who i8 the decision-maker, contracting officers are 
assigned a large role in the processing of claims under the doubtful- 
claims procedures. The contracting officer's administrative report, 
though not a formal contract, is very much like a contract without 
written clauses. While the many required clauses in a government 
contract may have great importance when performance follows 
execution of the document. they generally have no importance in 
ratification. Here performance has been completed and accepted in 
many cases; thii being so. the clau~es might as well be omitted for 
all the practical significance they have. 

In ratification cases, the facta are made knohn to the contracting 
officer or other official with authority to ratify who then voluntarily 
confirms, or ratifies, the c o n t r a ~ t . ~ '  In cases involving doubtful or 
no-doubt claims, the facts are also made known to the contracting 
officer. If he finde no doubt, he recommends payment. In case after 
case involving some element of governmental consent to be bound at 
the inception of the transaction, the Comptroller General has found 
aueh recommendations to constitute ratification.'* 

dLUnlfed States I North American C o  , 253 E S 330 (1920): Pational Eieeironier 
Laboratory v United SIBL~P. 180 F. Supp. 331 (Ct.  CI. 1960); Ford Y United 
Stake, 17 Cf. C1 60 (1881); Brsden Y .  United SLatea, 16 CI C1 389 (1880) 
"In one case decided in 1969 by the Comptroller General. a contractor mmtakenli 
interpreted B eanfirmaiion of B purchase order as P reorder by the ~ o v r r n m e n f  and 
duplicated B prerious shipment of duppllea t o  Vietnam The goseinmenl retained 
the duplicate  upp plies and apparently vaed them rhua arguably p m n d m g  t h e  
necesssii. element af consent. The mice af the mods .  $189 00 rhlch U D P  the ~ a m e  

2 Mny 1969 
In another case, decided ~n 1914 the Corps of Engineers recer,ed an m a o h c i t e d  

offer from P firm cnlled INTAJA Ineorparared. t o  de\elop a computer Jirnulstion 
model t o  asslit  the Carpa' urban studies land plsnnerb I" the area of lend w e  and 
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If ratification does not occur, usually because of the contracting 
officer's refusal to  ratify or his lack of authority as an individual t o  

ubt eiaima are d w a y s  pmd qua? win m e r * d  or quantum oaiebant. like 
n there t r a  casea, beeauae. however definite the claimant's price may 
a contreet pnee Yet rai i l ieman creates a eanfraef .  whieh re B legally 

lgafion The Comptroller General does not explain this mixture of 
equitable and legal eaneeptr Perhaps no more 1s implied than a distinction be- 
tween formal,  written contract6 and Informal, perole confraci8. 

Ratification has been found in l e m  straightforward ~ c t i o n s  of authorized pro- 
curement officials ab well In Comp Gen R-lE4716. Mr Stoilenberg, a garern- 
men1 employee. u a b  sent by the National Bvresu of Standard* on temporary duty 
t o  make ~ e ~ u s l i e a i  m e ~ ~ u r e m e n t s  in P remote pai l  of the Colorado River. A boat 
wai needed and. P& none arher UBS readily available. Mr Sfdtenberg rented his 
o ~ n  t o  the  g n ~ e r n m e n t .  Bureau procurement officials advised that  the rental 
should be pmd not by purchase order bur 88 B reimbvrsiblc trsvel expense. The 
Comptroller General took all this in stride and found ratification. 66 Comp. Gen 
681 I19761 He cited as authority P 1061 case in uhich the government emplayed d 
range rider t o  p ~ f r o l  the White Sands hl ras i le  Range A horse WBQ needed t o p e r -  
farm thra duty. The gnsernmeni leased from the range rider hra m n  horse. and 
then returned !t t o  him as pvernment furnished propert) 31s. Camp. Gen B- 
146259. 13 July 1961 

I n  two other C B ~ S  1nvdlvlng ~ l s l m s  for engineering serr icee provided t o  the 
government. the cantractors in queitmn had contracts whreh had expired Bath 
eonlraclara subaequenfly received follow-on contracts for the lame d e r v l e e ~  The 
claim8 were based Y Y D ~  b e r v i e e i  oerfarmed between the ex~irafian dales of the 
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26 July 1972 
It IS  drffieult t o  perceive tho distrnetion between these fro eases. on the  m e  

hand, and the duplicate-shipment cane 2nd the IPTASA case,  on the other hand 
Why did the agencies. recommendations ~ o n i f i t u t e  rallficalian I" the lsller ~ U O  
m e a ,  but not in the former' Possibly m all the cases the Comptroller General w&! 
merel) looking for the strongest available evidence of iunsenl Exeevflon of a 
fa l lor-on e ~ n i m t  might be considered bironger evidence than mere passwe 8 c -  
ceplanae and w e  of goods not covered by any eantraef, so in the latter 1x0 c a m  
referenee UBS made 10 the follaw-on eonfraef i .  a n d  not f a  the use and aeeepfmee 
of gaoda not covered by contract .  although this also ~ 8 s  part of the tu.0 fact 
Si fYaf lOni  

Argunbly. the Comptroller General uavld hare  based his deeiamn an use and 
~ccepfance  d no firmer basis, such 08 follawon eonrraefs, had been auahble.  If 
may be noted that the timing a i  the four decisions does not provide any indication 
that perhap8 P chnnge in viewpoint had taken place in the General Accounting 
Office, the duplicate-shipment m e  WBI decided m i969. 8 8  ulna the Navy m e ;  and 
the INTASA deeman  WSB iasued in 1014, two yeara after the Marine ezw 

The Comptrolier Cenernh r e h m c e  upon ratification of any kind seemi to be B 
development of sppraiimsteiy the past eight y e m  There are many older 
fnetvnlly ~imilsr to those d iscused  abare in which payment was made, or denied, 
on the baais that the government received, or did not receive. a benefit. Ka men- 
tmn 18 made of rnfifiearion E # , Me. Comp Gen 8-163816. 11 Oef .  1968: 46 
Camp Gen 346 (i966); 40 Comp Gen 447 (1861); 38 Comp Gen 533 (19%): 21 

Finally. there 18 B 1076 decision which mems t o  reinforce the  overlap between 
r-free charac te r  of B d a m  which is ahaun b) the 
TASA eases. The ne* m e  involved m lndirpviabii 
t contractor td f ie ld  Research. Incorporated. aarerted 
elopment of P epecial t )pe  of ~ e e e i v e r  for the Arm) 
f a  contrael because It was assured during negotintrons 
ive award PI noan 88 the papers could be put together 

I n  the m e m i m e .  Edfield was directed t o  m o w  nhesd with ail possible speed be- 
C D Y B ~  Lha re~e iver  was urgently needed 

Army afficinla denied Edfielda ~ i ser fmnd and recommended disallowance of the 
claim The Arm) indlcnted that Edlleld was only m e  of l e v e m 1  firms with whom 
discussions were held, that Edfield wsb told tha t  any development efforts under. 
taken rould  be atrictly 8.f Its own risk and that the Arm) had no intention of 
xvsrdlng B c ~ n f i a e t  t o  the firm. The Army also advised Edfield that the firm's 
~ i e e  IPS faa high and that the Army had no funds far the project. 

The Comptroller General. accepting the Army's denisis, upheid d i d l o r a n e e  of 
!ha claim The basen for dmllowanee. adapred from the Army's oripnsl disallow- 
ance. are nofeuorthy. Theie  were,  first. the fsets PS related by the Army, uhich 
supported denial of the e l a m  uithovt an) fvrfher action. nnd seeand. "the fact 
that authorized eanfraefing offiaaia of the Government had declined to ratify the 
vnnuthoriied work '' Ms Comp. Gen. 8-186109, 28 June 1876. 

These two bases seem redundant. The second reason pren by the Compfraller 
General 18 total ly u n n e ~ e s i a r y  t o  the decision to  affirm disnllownnce It 13 ~ u r e l )  
the ueaker  of the fq.0 bases If for example. the eonfiseting officer had ~ f .  
tempted l a  ratify. uifhauf a clear showing that the firm's ~ e i s i o n  of the  facta U B ~  
the correct one. 8urely the Camptroller General would obleet Thus. ~t seemi 
likely that the Comptroller General intended t o  emphnsize that the aef of mrifies- 
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ratify, then. to collect on a ratifiable claim, the contractor must 
show that the government accepted the benefits of the transaction 
and that the authorized official either knew about it or should have 
known and failed to take action to repudiate the attempted contract 
in time to enable the contractor to minimize losses.43 This is similar 
ta the knowledge of the facts which is attributed to contracting offi- 
c e r ~  in ConstNCtiVe change ~ i t u a t i o n s . ~ ~  

That ratification is, in principle, a lawful act cannot be doubted. 
The various executive departments vary considerably, however, in 
the extent of their use of this tool and in the level of authorit?. a t  
which they allow ratification to be e f f ee td ' j  
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Ratification 1s a procurement function. The service Secretaries 
can delegate ratification authority to  subordinate ofiieials a t  an? 
level in the chain of procurement responsibility, prohibit ratification 
entirely, or reserve all ratification authority for their use alone. 

The processing of no-doubt claims is esaentially a funds control 
function. The no.doubt claims theory has been discussed above only 
m relation to irregular procurement, but analogous procedures can 
be applied to clams far pay and allowances, 4 8  transportation 
claims," and real estate claims.' The processing of such elaimr LS 
ultimately under the control of the Comptroller General, and the 
Service Secretanei are limited to implementation of the Comptroller 
General's instructions. The Secretary of the Army. foor example. can 
withdraw payment authority from finance and accounting officers. 
reserving it at a higher level, 02- delegating i t  t o  a Iomer level, but 
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he cannot increase the sum total of that authority. The Secretary 
cannot authorize finance and accounting officers, or anyone else, to 
settle doubtful claims. That authority belongs to the Comptroller 
General at the General Accounting Office, except as athernise pra- 
vided in various specialized ~ ta tu t e~ . ' a  

The Armed Services Procurement Regulation is silent concerning 
ratification, but ratification is a major procurement action, similar 
to award or modification of contracts. Ratification authority may 
only be exercised by contracting officers and their superiors in the 
chain af procurement responsibility and a ~ t h a r i t y . 5 ~  

In doubtful-claims cases, whether or not coupled with the na- 
doubt claims theory, the primary decision to pay or not to pay is 
made by the finance and accounting officer, not the contracting offi- 
cer. As mentioned above, the contracting officer does not direct 
payment of doubtful or no-doubt claims but only recommends the 
disposition that should be made of such claims. If a contracting offi- 
cer recommends payment of a claim on the grounds that it is free of 
doubt, the finance and accounting officer is a t  liberty to reject the 
recommendation and send the claim file to the Comptroller General 
for adjudication. 

This is not to say that,  in a proper ca8e, a finance and accounting 
officer could not decline to pay an invoice certified by a contracting 
officer under any contract, whether ratified or regularly executed, 
but the bases upon which the finance and accounting officer could 
reject such an invoice (find it "doubtful") are much more limited 
than in the C B S ~  of a no-doubt claim. 

Once more, a word of warning: For convenience, this discussion 
has assumed that local settlement of no-doubt claims is lawful. Many 
procurement offices do not share this assumption.Ratification of 
consensual irregular procurements far which the government is li- 
able is legally permissible through procurement channels. And the 
procedures applied to no-doubt claims should be those pre- 
scribed far doubtful claims submitted to the Comptroller General for 
adjudication. There are na separate procedures for consensual no- 
doubt claims as such. The doubtful claims procedures are set forth 
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in titie 4 of the GAO Manual,EL and are recapitulated in Army Reg- 
ulation 3i -10 i .52 

One important step is the preparation of an admmistrative report 
by the contracting officer.s3 The format of the report is that of a 
tranamittai letter covering the claim file. It must contain a state- 
ment of the claim and the facts. re~sons  for forwarding the claim 
rather than settling it locally, explanation of ail doubtful aspects. 
and a recommendation concerning disposition of the claim, with rea- 
sons therefor, or, alternatively, a statement uith reasons that there 
is no specific recommendation 

A strong recommendation by a contracting officer that a claim be 
paid may a t  least arguably constitute ratification b? the contracting 
officer or higher authority in the chain of procurement responaibii- 
ity A formal contract is not executed when a no-doubt claim is paid. 
but an admmistrative report containing the contracting officer's un- 
equivocal recommendation to pa) may serve the same purpose. It 
may, as a matter of law. be binding on the government even if the 
contracting officer did not believe that he was performing an act of 
ratification. Under aueh an interpretation, the finance and account- 
ing officer is a conduit between claimant and contracting officer. 
While such an interpretation may be correct as applied to some 
claim8 processed under the no-doubt theory, it disregards the dif. 
ferenees between, on the one hand, ratifiable claims which are so 
processed, and, on the other hand, pure no-doubt clams which may 
not be ratifiable.j4 
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IV. THE NO-DOUBT CLAIMS CONCEPT 
BACKGROUND AND POTENTIAL 

The foregoing discussion has provided a description of the no- 
doubt claim and Its current theoretical and factual basis. m a t  use, 
if any, can be made of this concept, in view af the lack of explicit 
statutory or regulatory authorization for its operation? Can u-e at 
least trace the outlines af a legal foundation upon which a firm 
structure can in the future be built by statute or regulation? 

A. HISTORY 
The no-doubt elaims theory --as originally based upon G A.O. 

General Regulation No. 60, "Procedures for the Settlement of 
Claims and Accounts of the United States." issued in 1926. The 
opening paragraph provides: 

N o  payment ' m ~ ~ l u m g  a doubtful q ~ e c t i o n  of ls i l  or fact shall be 
hereaf te r  made b )  an) disbursing officer or agent a i  the United 
States except pumuant to specific i tsfutory authority OT by direction 
giren in accordanee with the pravirionr of the Budget and A e e o u n m g  
Act. 1921. and all such doubtful accounts or claims should be 
promptly t r a n s m i t t e d  or r e t u r n e d  t o  t h e  GAO f a r  d l rec t  
Set1leme"l.J~ 

This 11-a8 consistent with decisions of the Comptroller of the Trea- 
sury." and early Comptroller General decisions,b' holding that dis- 
bursing officers had no discretion to  settle doubtful claims locally, 
but had to look to the Comptroller General. 

The second paragraph of General Regulation No. 60 was the foun- 
dation for the no-doubt claims theory: 

Current account8 excepting fransporfsimn elaims and aceounta ,  ab to 
uhich there 18 no m t m a l  d o v b l  should be paid by the proper dia- 
bvraing offieera or agents from lunds available therefore. with due 
regard for their personal and banded respa 
burden will reat i o  establish such legal ihab 
and availability of funds 8s 1111 nupporf cer 
expenditures. . [Emphads added1 

- 5  camp G~~ m a  (1926) 
"4 Comp Dee 332 (1897), 22 Camp Dec 350 (1916) 
l'i Comp Gsn 6 6  (1924). 1 Comp Ger 283 (19241 
s 8 N o i e 5 5 .  m p ~ n  
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General Regulation No. 50 was superseded in 1949. The revision, 
though similar to the superseded text, deleted all reference to 
claims having no The deletion of this reference led same 
disbursing officers to conclude that they no longer had authority to 
settle doubt-free claims locally. This caused the Comptroller Gen- 
eral to clarify the matter in a 1962 decision,o0 concerning claims for 
refund af discounts improperly deducted by the government when 
paying contractors' invoices. The decision stated that claims in- 
volving no doubtful questions of law or fact should not be Bent to the 
General Accounting Office, because this unnecessarily delayed pay- 
ment to the claimants and added to the government's cost of admin- 
istration. The regulation "did not contemplate that claims . , , 
where there is no question as to the right of the claimant . , , should 
be forwarded to the GAO for settlement. On the contrary, such 
cases are for payment administratively, and hereafter should be 
handled accordingly." 

Supplement KO. 4 to General Regulation KO. 50, issued in 1966, 
added a definition of doubtful claims which is substantially similar 
to that which now appears in the GAO Manual.BS This Manual. 
properly called the "General Accounting Office P o k y  and Proce- 
dures Manual for Guidance of Federal Agencies," was issued Sep- 
tember 1967. and superseded all the general regulations. 

The GAO Manual definition of a doubtful claim indicates that 
"reasonable prudence" is to be exercised by persons with final re- 
aponsibility for deciding what administrative action is proper and 
that if ,  after exercising this degree of prudenee, such persons are 
unable positively to decide whether a claim is payable, then the 
claim is doubtful.84 A phrase such as "reasonable prudence'' p e n t s  
application of a broad "standard." This 1s desirable, because no one 
can anticipate the many fact situations which could give riae to 
claims against the government. It is better to allow a wide range of 
discretion to finance and accounting officers who deal d t h  them. 

Nevertheless, one cannot help feeling that some additional guid- 
ante could be made available without unduly hampering necessary 
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exercise of discretion. It would be useful, for example, for a finance 
and aeeounting officer to be aware that a no-doubt claim, in its 
purest farm, is ultimately quasi-eantractual in nature, not based an 
consent of the government to be bound, while ratification proee- 
dures, which resemble the doubtful claims procedures when they 
me applied ta a no-doubt claim, do g r o w  out of at least attempted 
consent given by an unauthorized agent.Bs 

The principal set forth above is now stated in inverted form. The 
business of the Comptroller General concerns chiefly doubtful 
claims, and not those without doubt. In the GAO Manual there ap- 
pears the following definition of doubtful claims: "Claims are 
doubtful when in the exercise of reasonable prudence a person hav- 
ing final responsibility for deciding appropriate administrative ac- 
tion is unable to decide positively that they are or are not pay- 
able." ee This clearly offers a flexible atandard. Elsewhere the Man- 
ual states that claims which must be adjudicated by the General 
Accounting Office inelude "those as to which there exists such doubt 
as to reasonably preclude action by the administrative agency in the 
absence of specific Statutory This imposes even less 
restriction on agency discretion than the reasonable-prudence 
standard. 

To summarize, i t  appears to be clear that a no-doubt claim may be 
settled by disbursing officers locally, aithout reference to the 
Comptroller General. That principle is easily applied ta a wide vari- 
ety of claims based upon government consent irregularly given. 
Does it apply with equal ease to quasi-contractual claims? Some of. 
fiees have answered that question for themselves in the affirmative, 
others negatively. The only way to resolve the issue is to refer 
quasi-contractual claims to the Comptroller General, at least until 
there are enough decisions to guide local procurement and finance 
officers and their legal advisors. 

B.  AUTHORITY OF F I X A S C E  A.VD 
ACCOlLYTISG OFFICERS 

Local finance and accounting officers have the most limited dis- 
cretion in the processing of doubtful claims. Prior t o  the creation of 
the Office of the Comptroller General of the United States and the 

*arete 1s Supl 'n  
-4  GAO 2015.20 
"4 GAO 1030 10 
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General Aceounting Office in 1921.68 claims were routinely adjudi- 
cated and decision6 routinely issued by an official of the executive 
branch, the Comptroller of the Treasur?, \\-ho said as early a, 189i: 

ITlhe authori t> of dlmuriing officers of .he t x e e u u r e  Depar:menfi 
t o  make p8pmenfi IS  r e i r r w s d  t o  the psymenf a i  fired ialane;. b i lk  
for dupplieb purchased a n d  appraued. and arhrr  % m l a r  demands 
Khieh do not require far the  ascertainment of t hen  , a h d ~ u  t h e  exer. 
m e  of judicial f u n m a n ?  I" ueighinp e \ i d e r c e  or I" t h e  a ~ ~ l i c a i i o n  of 

The Comptroller of the Treasury cited the foregoing s i t h  approval 
g'""B1 p"""p1iS Of I P I  8s 

in a 1916dee1sion.~~ 
After succeeding to the decisional iuunction of the Comptroller of 

the Trearurv. the ComDtroller General lost little time adODtine his . -  
predecessor's v i e ~ ~  concerning the strictly limited discretion ai  dis- 
bursing offieerr. Tua  decisions were issued in 1924 In the first de- 
cision, Camp. Gen. Dec. A-2719, the language of the 189i  decision 

euntraeII  ,= 
A no-doubt claim becomes a "definitely fixed obligation" when a 
local finance and accounting officer decides t o  pay i t .  and perhaps as 
early as the contracting officer's recommendation in iavor of pay- 
ment. depending on the facta of the case. It is arguable that a "valid 
contract'' 1s only one more tvpe of "definitely fixed obligation" in a 
list which could include quasi-contractual claims not based upon 
valid conrracts. The case 1s simpler with irregular procurements in- 
volving governmental consent to be bound. The contracting officer 
or higher authority might ratify the c l a m  by recommending pa?- 
ment, thus transforming the Statement of the elaim in to  an invoice 
under a ralid ii informal contract by the time the claim is paid. 
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C. THE AUGUST PEREZ CASE 
The decisions establishing that the authority of finance and ac- 

counting officers is limited have never been overruled. They have 
received strang indirect support from a January 1977 decision of the 
Comptroller General concerning local settlement of breaeh-of- 
contract claims by contracting officers.'8 This decision concerned a 
series of consensual transactions related t o  a valid contract. 

In this decision, the Comptroller General acknowledged that: 
"While this Office has jurisdiction to settle a claim based on a 
breach by the Government, i t  will  only settle claims where there is 
no doubt as to the liability of the Government and the amount of 
damages can be determined a i t h  reasonable certainty." Citing 
Cannon Constmetion Company  and Brock 6. Bleaiiis Company .  
Ixc..'~ the Comptroller General stated that he believed "the sub- 
mission of claims for unliquidated damages for breach of contract by 
the Government in the future to be unnecessary uhere the eon- 
trading agency and the contractor mutually agree to a aettlemenr." 

Citing l'tah Cans tmet ton  and .Minivg C o r n p a i ~ ~ , 7 8  the Comp. 
troller General concluded that: 

Where bath parties agree ab  to the 1m.bilng of che Gmernmen t  for rhe 
breach and agree to  8 set t lement  f igure .  there 18 no "dispute " 
Therefore, ahefher  the eettlement has B binding effect IS irrelevant 
because both parties hare agreed t o  the terms and even if the eon- 
tractor later attempted t o  l i t igate the lwue, the courts treat such m 
agreement 2% a binding accord and sausfaefm." 

The case dealt with breach of a contract for design services nhich 
was an,arded to August Perez & Asaociates, Ine. During a perform- 
ance period of one and one-half years, the contractor was required 
to submit drawings to  the government periodically. The government 
was given three weeks to approve each set of drawings, 80 that 
Perez could move on to the next phase. However, the government 
took more than ite allotted three weeks. with the result that the 
contract took five and one-half years to complete. 

Perez claimed delay casts of SL3,OOO. which the government 
agreed was entirely reasonable, except that the contract contained 
no clause providing an equitable adjustment for suspension of work 
or any other remedy. Thus. in the view of the contracting agency, 
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the contractor was left with only a breach claim, which the eon- 
tracting officer had no authority to settle without direction from the 
Comptroller General.'a 

The claim of Perez was not a pure no-doubt claim. the government 
unquestianabl? consented to everything that gave rise to the claim; 
and the contractor could have sued in the Court of Clams under the 
Tucker .4ct. No-doubt elaims normally arise altogether outaide the 
scope of existing contracts, i e . ,  there is normally no need to proc- 
ess a contract-related elaim as one having no doubt, because a con- 
tractual remedy can usually be fashioned xithout difficulty. In the 
Perez case, such a remedy was not available, but presumably for the 
Bake of economy, the Comptroller General authorized use of the 
no-doubt theory to fill a gap in the system of remedies created by 
the clauses found in standard government contract forms. 

The ease teaches that when there is no dispute between the par- 
ties concerning the government's liability and the amount involved, 
there is no breach, strictly speaking, but only a claim. Whatever it 
is called, the result is the same. The claim can be settled locally 
without reference to the Comptroller General. A contracting officer 
can settle an undisputed claim in the nature of breach of contract as 
a no-doubt claim. If contracting officers can settle such claims, local 
finance and accounting officers can pay them without submission to 
the Comptroller General. 

As has been mentioned, the Perez ease involved B elearly consen- 
sual transaction, a transaction which moreover was related to a 
formal contract. W a t  would be the result m a ease involving B 

quasi-contractual transaction, with no contract in the background 
and no consent otherwise manifested? Some procurement offices 
would say that the rationale of Perez could be extended to cover a 
quasi-contractual elaim. The element of consent, they aould say, is 
not an essential prerequisite to local settlement; only the lack of any 
dispute is essential. But the matter may in fact not be BO simple. A 
consensual claim can, in principle, be ratified; a quasi-~ontra~tual 
one cannot; and in several case8 the Comptroller General has indi- 
cated that ratification i8 important in the settlement of a claim, as 
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discussed in part 111, above, in connection with contracting officer 
recommendations in favor of payment. 

D. EXECUTNE-LEGISLATNE-JUDICIAL 
RELATIONSHIP 

The local finance and accounting officer is an agent a1 the exeeu- 
tive branch of the government. The Comptroller General is an agent 
af the legislative as well 88 the executive branch.lB The General 
Accounting Office is by statute independent of the executive de- 
partments.8D The Comptroller General and Deputy Comptroller 
General are appointed by the President, but only with the advice 
and cansent af the Senate." They are appointed for fifteen year 
terms, and may be removed from office prematurely only by con- 
gressional ac t imna  What significance do these facts have for an un- 
derstanding of the reservation of claims adjudication authority to 
the Comptroller General? 

I t  would be an overstatement to say that adjudication of doubtful 
claims is a legislative function and not an executive one. It was 
purely an executive matter before 1921 and it could be so again if 
Congress changed the l aw  The issue is not one of constitutional 
separation of powers, but only of congressional interest in ensuring 
that funds are disbursed in accordance with the intent of Congress 
expressed in annual authorization and appropriation acts. 

Nevertheless, the statutory basis for the Comptroller General's 
authority is stated in clear and succinct language which does not 
allow any local finance and accounting officer to arrogate to himself 
the power to adjudicate doubtful claims. Review of the applicable 
statutes reveals no authority in the Comptroller General to delegate 
his adjudicative powers outside the General Amounting Office. 
Claims adjudication is not inherently a legisldve function, but 
Congress has made clear in the Statutes mentioned above that it is 
not necessarily an executive one either. 

If a finance and accounting officer settles a doubtful claim locally 
on his own authonty, he might be held pecuniarily liable to the gov- 
ernment for the money disbursed if his action is later determined to 
be unlawful. In a 1935 ease, the Comptroller General considered a 

VsCnired States er , e !  Brookfield Coni .  Ca Y Sfex- .~rI .  231 F Supp 94 (D D C 
19641. d f d ,  339 F ?d 713 1D C Clr 1964) 
'0331 C S C 11 11970) 
"31 u S c 12 (SUPP Y 1971) 
'131 c s c 18 1197a & aYPP 11 19:s) 
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request from a certifying officer for relief from liability for dis- 
bursements made by him in violation of law. A statutory freeze on 
promotions in the civil service was in effect. However, the Presi- 
dent attempted to promote a few minor officials by executive order. 
The Attorney General reviewed the proposed order and found it le- 
gally sufficient, and the certifying officer paid the officials' salaries 
a t  the rates prescribed for their higher grades. The Comptroller 
General denied relief, saying that certifying officers rely at their 
own risk on the ' ' v i ew of legal officers in the executive branch," 
when they elect not to exercise their statutory right to request an 
advisory opiman from the Comptroller General.83 Relief was aimi- 
lady denied in a 1962 case in which a certifying officer in a field 
office of the Department of Agriculture, acting upan instructions 
from departmental headquarters in Washingan, paid a temporary 
employee for annual leave to which he was not legally e n t i t l d B '  

In 1975, the Comptroller General considered a request of the chief 
certifying officer for the Energy Research and Development Ad- 
mmistration for an advisory opinion concerning the extent to which 
that officer could safely rely upon opinions of the Administration 
General Counsel recommending local payment of doubtful claims 
The Comptroller General ansaered this question by saying. in ef- 
feet, that no reliance whatsoever should be placed an the General 
Counsel's opinions; that the certifying officer ia responsible for er- 
roneous payments made by him, and will not be relieved of that 
responsibility merely because he relies upan the advice of an ad- 
ministrative or legal officer. A good-faith belief on the part of a cer- 
tifying officer that a claim is not doubtful might lead to relief from 
habihty: 

Assuming "due received far a payment and the absence of stalutor) 
prohihitian. the teat  of good faith regsrdmg legal quearlons eaneern- 
img certified roueheri 18 whether or not the eerflfylng officer U P S  "ln 
doubt' regarding t h e  payment and d SO, whether he exercised his 
right t o  i e q u e ~ l  and receive an sdvanee deemion from the Comptroller 
General on any q ~ r s l l m  of la% invalved !n a payment on any voucher 
presented !a him for certification .sm 

There can be no question that doubtful claims should be sent to the 
Camptroller General for adjudication. However. mistakes will be 

Is C o m p  Gel B-l8Oi62 12 Ju-e 1974 The 
31 U S C 52c  L18iOl 

218 



19781 SETTLEMENT OF CLBIMS 

made accaaionally, and in most such cases i t  should be considered 
that imposition af pecuniary liability on the individual certifying of- 
ficer is impractical and inequitable. 

The role af the Comptroller General in claims resolution is so well 
known to federal procurement attorneys that it is easy ta forget an 
obvious fact: Resolution of doubtful claims is also B function of the 
courts, and v a s  so long before the advent of the General Accounting 
Office. However, the Tucker Act, which waives sovereign immunity 
as to contracts in which the government has in some manner con. 
sented to be bound, does not authorize suit on a noncansensual or 
quasi-contractual transaction, such as a pure no-doubt claim.BB A 
formal or implied-in-fact contract is necessary to support jurisdic- 
tian. Sometimes courts have interpreted the Tucker Act liberally, to 
take jurisdiction of eases arguably within the penumbra between 
contractual and quasi-contractual although judgment, if 
given far the claimant, may a t  least nominally be based upon a 
finding of governmental consent. 

As soon as any claim against the United States is docketed, a 
wholly different set of settlement procedures must be followd8n A 
claim arguably loses its no-doubt character if ,  through mistake or 
otherwise, it becomes the subject of litigation. Such a claim can thus 
be "perfected" by action of the claimant in initiating Suit, as surely 
as if the claim had been ratified or paid by the government. Money 
can be obligated to pay an anticipated future judgment against the 
United States, or an out-of-court settlement.'8 

The Comptroller General has stated that his office has authority 
to settle quasi-contractual claims involving unjust enrichment of the 
United States.BD Proeessing of elaims to the General Accounting Of. 
fice is not a farm of litigation, and the broad claims settlement au- 
thority of the Comptroller General is based upon the Budget and 
Accounting 4c t  of 1921.a1 However, as a practical matter, the Gen- 
eral Accounting Office is the appropriate "forum" t o  which doubtful 
or undisputed claims can be sent. 

' b s a e  2 2  1,1P"" 
B'Halrorien ,' Enired States 126 F Bupp 8Yb. 901 IE D Wash 1956) 
' # S e e  (cnmally Arm) Reg. No 27-40, Litigation (16 June 1978). Under 28 U.S C 
2414 lLY8), iudgments and amounts due B result of settlement of m e 3  out of 
enurl are paid by the Camptroller General only upon c e i f i f l c ~ t ~ o n  by the Deparr- 
menr of Justice. 
-31 E s c Zoo (a)  16) 139343 
s'M, Comp Gen 8.177116, 8 Frb 1973 
s231 C 5 C il ,1921) 
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E .  FORMALIZATIOS OF IYFORMAL 
COMMITMESTS 

There are a variety of procedures and theories available far Bet- 
tlement of claims against the government ariaing out of irregular 
procurements. One of these is formalization of informal commit- 
ments, an extraordinary contractual remedy authorized by Public 
Law 8j-SMaa t o  facilitate the national defense in eases in nhieh the 
use of normal procurement procedures is impracticable. Details of 
formalization procedures are Bet forth in ASPR Section XVII 

An informal commitment arises: 
where any peraon. pursuant t o  urltfen 01 mal instruel ioni  from an 
officer a i  official of B Military Department and relying in goad 181th 
upon the apparent authority o f t h e  officer or official t o  issue aveh ~ n -  
~ t i u e f i o n i ,  ha& arranged t o  furnish or haa furnished property or 
~ e r v i e e b  t o  a Mllnar) Department 07 t o  a delenre contractor DI iub- 
contractor ui lhovl  formal t a n t r s c f ~ s l  coverage far such property or 
JeTVlCeS - 4  

The legislative history of Public Law- 8 H M  maker elear that Con- 
gress had in mind emergency procurements nhen enacting this law: 

In any situation where rime IS 01 the e m n e e ,  II i d  not possible for m 
ofecer or employee t o  delay lurther perlormanee under the contract 
while awaiting m amendment to I t  A confmtoL. mag in such P 8ltua- 
tian furnish material DI rerricea uilhout B formal contract but ~n 
iel iance n p o n  t h e  o ra l  commitment of B representari\e 01 the  
Gavernmenr 88 

Formalization is also available 88 an alternative to application ofthe 
constructive-changes d ~ c t r i n e : ' ~  

Most frequently. however. such s i t u ~ u o n i  a r m  by virtue of changes 
of exiifmg contracts by technical or other perionnel rather than b? 
authorized contracting officere acting through noimd cantraefing 
procedures 8 ,  

Both emergency procurements and eanstruetive changes are per- 
ceived to pose a dilemma for the government: 

The Government 10 the  situation 1% frequenrlg confronted with con- 
flicting d e s r e s  I t  has need of the mafermls and s e ~ v l e e i  whheh were 
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rendered by the contractor in good isith,  but it likewise ha8 need t o  
maintain a policy o i  permitting contracting only by authorized per- 
sonnel through nuthoriled procedures.sa 

Public Law 65-8804 was intended to resolve the dilemma- 
by permitting the iormsiizstion of m informal commitment,  but re- 
quinng a finding by B reaponaibie official within the agency that 81 
the time the commitment wai made ~f was impractical t o  m e  normal 
procurement p m t d u r e s  

Clearly, the claims cognizable under Public Law 8 M M  are factu- 
ally the same as claims which the Comptroller General has said can 
be settled locally, no-doubt claims based upon consent of the gov- 
ernment to be bound.loO Is there any conflict between these two 
approaches to elaims settlement? 

The purpose of Public Law 85-8804 is not to replace or to limit the 
availability or use of other means of claims settlement, but rather to 
provide a last-resort remedy accessible to the widest possible range 
af claimants with as few disqualifying restrictions as possible. This 
conclusion is supported by the words in the basic statute, "aithout 
regard to other provisions of law relating to the making, perform- 
ance, amendment, or modifleation of eontracts."'O' The canclusion 
receives further support in the requirement that  formalization 
facilitate the national defense, wlth only incidental benefit to con- 
tractors, as explained in the legislative history.101 Strictly speak- 
ing, formalization is not a contractor remedy but a means by u-hich 
the government can ensure itself of sources of supply for future use. 

At first glance the requirement for a showing that u8e of normal 
procurement procedures was impracticable seems formidable In 
fact, "Impracticability" is a term of art ,  a t  least for the Army Con- 
tract Adjustment Board, and is not to be taken literally. That 
board's mast important decision in this area i s  Santint Brothers, 
Ine. ,  issued in 1961, quite early in the board's history.103 The board 
paraphrased the comment8 quoted above from the legislative his- 

'O'xore 95 m p m  at 404145 
~ o m S ~ n r m i  Brothers, Ina A C l B  No 1026 ( l@ Mar 1961). 1 E . C  R para 62 The 
statute pravidea for t he  ertabhihrrent o f  depsr1mrn:al contract a d ~ ~ s t m e n t  
boards m all departments or agencies of gorernnert u h i e h  perfarm funerloni  111 
conneetron with the national deiense. Pofa 102. m p m  
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tory of Public Law 85404 concerning the dilemma faced by the gov- 
ernment. The board obrerved that determination of impracticability 
must be made on a case-by-case basis, but that- 

m e  of the moat Important conaiderations in making this determms- 
f lon necalranl? mutt be whether there 1 8  8") evidence or n d l e a f m n  
that  the informs1 commitment U B B  used 8s B matter o f '  convenience' 
to  elreurnrent or evade unneeessarili the ~ t a i u f o ~ !  or admmi8trsiwe 
provinioni  hnvolvmg rnditar! pmuremenf 

The test of convenience could lead to resolution of the government's 
dilemma against the claimant. Haaever. 

If the informal commitment resulted from mistake of fact or error on 
the  part of goi'ernmenf personnel the  polhe) of e ~ n t i a e t i n e  onl )  
through sulhorized procedures a d d  n o t  be prepdiced b) i o r m n l n -  
~mg a cammifmeot t o  B person a h o  ha? aupplied goods or service8 t o  
the  Gmernrnenf ~n good faith 

These views were quoted with appro\wl by the Army board as re- 
cently aa 1973, in  a revision of the board's decision in Star Pub-  
ltshzng C ~ r n p o n g . ~ ~ ~  Thus the impracticability requirement is con- 
sistent with the purpose of Public Law S a 0 4  diseusaed above 

In summary, for claims based upon irregular procurements in 
which the government has consented to be bound. formalization is a 
last-resort alternative to local settlement under the Comptroller 
General's August Perez decision. The same is not true far quasi- 
contractual claims; consent is essential to the use of formalization 
procedures. 

F .  T H E  A S T I - D E F I C I E S C Y  A C T  
Control of appropriated fund8 id  a complicated process requiring 

careful attention to detail by those responsible for the task. In  the 
t y p d  irregular procurement, no such care has been taken. The 
price of the goods or services procured has not been included in the 
budget of the reaponaible agency, and no funds have been com- 
mitted prior to commencement of the transaction. Does this mean 
that an irregular procurement creates a shortage of funds and 
therefore a violation of the Anti-Deficiency Aetllo7 
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This problem has been discussed at length elsewhere, and a nega- 
tive amwer has been proposed on the folloaing theory: The United 
States cannot be bound by the actions of persons who lack con- 
tracting officer authority. There i s  no obligation in the government 
to pay for goad8 or services procured in response to orders issued 
by such unauthorized persons. Those who provide goads or services 
under such circumstances have a t  most inchoate claims against the 
government for the reasonable value of the goods or services pro- 
vided. Such claims are too uncertain to be recorded as obligations 
against the account of the government. This being so, there is no 
possibility of exceeding appropriations available. No obligation 
arises until mme authorized person, such as a contracting officer 
with ratification authority or a finance and accounting officer who 
determines that a claim is free of doubt, decide8 that the claim 
should be paid. At that time a recordable obligation arises, not at 
the time of the original irregular procurement.Io8 

The above is true of claims based upon consent of the gorernment 
to he bound, because the consent was unauthorized. Payment of 
such claims is made not because the government is legally bound to 
pay them, but because the government a d d  be unjustly enriched 
in the absence of payment. The above is even more clearly true of 
quasi-contractual claims which involve no governmental eanaent to 
be bound, and which will not support a lawsuit under the Tucker 
Act1og or other remedial action in favor of the provider of goods or 
services. The difference betneen consensual and quasi-contractual 
claim8 is that the Comptroller General has authorized local settle- 
ment of eon8ensua.l elaims which are free of daubt,"O while he has 
not done so for quasi-contractual claims. 

V. C O N C L U S I O N S  AKD R E C O M M E N D A T I O N S  
Irregular procurements generally g k  rise to claims against the 

government in favor of individual8 or firms who have provided 
goods or services to the government in response to orders issued by 
persons not authorized to hind the government Some of these 
claims may be classified a8 no-doubt claims. A no-doubt claim in- 
valves no significant questions of law or fact requiring adjudication 
by the Comptroller General of the United States or by other au- 
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thority above local finance and accounting officers and contracting 
offieers. 
;Many no-doubt claims are based upon government agreement to 

pay for the goods or services provided. Such agreement is of course 
not binding on the government because it was not effected by per- 
sons with authority to enter binding agreements. These are consen- 
sual claims. A few claims are quasi-contractual in nature. lacking 
any consent, authorized or unauthorized. 

Ratification of an unauthorized cantraetual action is in principle 
lawful, although some departments and agencies of the government 
have chosen to withhold this authority from their contracting offi- 
cers and others in the chain of procurement authority and responsi- 
bility, notably the Department of the Army. However, the Comp- 
troller General has demonstrated an alternative basis for local set- 
tlement of claims in his January 1977 decision in the August Perez 
ease. discussed above. That case involved a clearly consensual claim 
in which bath the government and the contractor mere agreed con- 
cerning the fact and amount of liability of the government to pay the 
claim. The Comptroller General said that,  in such a clear case, there 
is no need to forward the elaim file to him for settlement Claims 
such a8 those of the Perez firm can properly be aettled I o ~ a l l y . " ~  

Quasi-contractual claims differ from the rationale of P e m  be- 
cause they do not invalve consent of the government to be bound. 
As a result of investigation it may be possible to eliminate all doubt 
concerning the factual basis for a quasi-contractual claim. As in the 
case of claims based upon consent given by unauthorized persons, a 
theory of unjust enrichment may be applicable to the facts, thus 
eliminating doubts concerning most questions of law. However, 
there still remains doubt concerning who has authority to settle the 
claim. The Perez elaim was not only suitable for ratification, but 
probably could have been presented in the form of a Tucker ActrL2 
suit against the government. No quasi-contractual elaim can be so 
presented. Congress has not yet seen fit to provide any similar rem- 
edy for t he  quasi-contractual claimant. Fo r tuna te ly ,  quasi-  
contractual claims against the government are rare. 

Granting that cansensual claims, a t  least, may lau-fully be settled 
locally, the contracting officer and finance and accounting officer 
and their legal advisor are still faced with B formidable problem of 
control. KO existing statute or regulation, other than regulations 
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which provide for r a t i f i ~ a t i o n , ~ ' ~  tell8 them who should settle such 
elaims locally, according to what standards, following what proce- 
dures. The doubtful d a m s  procedures set forth in the GAO Manual 
may be adaptable but they are,  after all, intended to deal with an 
entirely different set of problems.'14 Some local commands have 
standing operating procedures for dealing with no-doubt claims, but 
these are not sufficiently wide in their application. Other commands 
refuse to acknowledge that no-doubt elaims are payable. A uniform 
approach is needed, to avoid the inequity of differences in treatment 
of identical claims arising in different locations. 

Local authorities can easily refer quasi-contractual claims to the 
Comptroller General for settlement. These claims are not numer- 
ous. However, it is not clear that the Comptroller General has au- 
thority to take any action on such claims except ta deny them far 
lack of ponw to pay them. Legislation may well be necessary to 
resolve the question. This could take the form of a minor amend- 
ment to the Tucker Act, adding "quasi-contractual claim8" to the 
list of claims cognizable by the courts.LLs If the United States 
clearly waived it8 savereign immunity against such claims by this 
means, the Comptroller General and other authorities could com- 
mence developing systems of regulations and bodies of decisional 
and interpretive lax, which would in time provide all the guidance 
necessary to local authorities. However, because af the small vol- 
ume of quasi-contractual claims and the complexity of the legislative 
process, this writer sees no hope of such legislation forthcoming. I t  
is probably unavoidable to refer all such claims to the Comptroller 
General and to hope that his ingenuity will lead to discovery of au- 
thority for payment of at least the most deserving claims. 

As for consensual claims, ample legal authority for their payment 
presently exists in the Tucker Act and decisions af the court8 there- 
under, together with Comptroller General decisions like that in the 
Pire2  Adoption u,ithin the Department of Defense of a sim- 
ple ratification procedure would eliminate the need for reliance upon 
the no-doubt claims theory in most if not all cases of irregular pro- 
curement involving governmental consent. This could bd accom- 
plished by addition of a paragraph to part 4 ,  section I of the Armed 
Services Procurement Regulation, similar to that presently found in 
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the Federal Procurement Regulation."' Details concerning the 
practical mechanics of ratification could be left for inclusion in reg- 
ulations such as the Army Procurement Procedure 

Another avenue of approach 16 available. Since the Comptroller 
General has seen fit to recognize that no-doubt claim8 baaed upon 
consent may be settled locally, he could amend the GAO Manual to 
adapt the doubtful-claims procedures to meet the need for guidance 
concerning rueh settlement. Explicit recognition could be given to 
types of elaims considered free of doubt and therefor suitable far 
local settlement. Again, detaila could he dealt aithin regulations 
issued at lower levels in the chain of finance and accounting respon- 
sibility. regulations such as Army Regulation No 37-107 which im- 
plements the doubtful-elaims procedures of the GAO Manual aithin 
Department of the Army.11B 

A final word of nammng to all readers of this article: Despite the 
poasibility of devising theories in Support of local Settlement of 
claims having no doubt. it must be recognized that these theories 
are largely untested. and that no established procedure for pro- 
cessing no-doubt claims is in  existence. The Comptroller General's 
Perez decision does p v e  authority for local settlement of claims 
which match the Perez fact situation. elaims m the nature of breach 
of contract involving no dispute between the parties. It seems en- 
tirely reasonable and defenaible to assert that the decision may also 
provide authority for local settlement of ratifiahle elaims not necee- 
sarily related to existing formal contracts. Perez  does not provide 
authority for local settlement of quasi-contractual elaim8. 
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Bassc Trehriiovea of Pabli i  ?ontrac ts  Prai t zcr .  edited h r  Marvin 
Haiken and <V. Harivoad Huffcut. Berkeley. CA: California Con- 
tinuing Education of the Bar, 1977, pp. xx. 607. 

Revitticd by  Robed .I1 .Yiutt%- 

This uork,  like most anthologies. lacks the luster of cantinuit: 
one expects from a law school treatise or  hornbook. But as a collec- 
tion af lawyers' helpful hints, I t  is superb. for its contributors are all 
practitioners of renown! 

formation, interpretation. and administration. Yany specific prah- 
ieme of performance are covered, as are terminations. closeout. 
claims. remedies, and choice of forum. Although the book focuaes 
primarily on federal procurement. it contains a large section dealing 
uith problems peculiar t o  California state procurement. Each see- 
tion ia self-contained in subject matter and is tied t o  other pertinent 
sections of the whale by cross references. The book has a complete 
tahie of regulations and cases. and a uarkahle suhject-matter index. 

On the whole, the California Continuing Education of the Bar has 
made a worth?- contribution to the ever increasing mass of procure. 
ment literature Its  practical value for the practitioner is in the 
form exemplars uhich provide guidance for preparation and filing of 
documents of ever) kind in virtually every federal procurement 
forum known t o  man. The book provides an answer to the question, 
"How do I get my problem, in proper format. t o  a proper forum?" 

The real strength of such a work is its usefulness as an issue- 
recognition device and research tool I ts  weakness is the age of its 
cited eases. 6 a n e  is younger than 1974. While this does not detract 
from the value of the book in general. still I t  suffers somewhat from 
this lack of currency. S a t  much has changed greatly since 1974 in 
most of the procurement law areas, but several signifrant e3ents 
merit mention 

In scope, this collection is eomprehen 
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There has been moderate change in  the case l a u  dealing a i th  the 
contractor's entitlement to imputed interest. which, whether de- 
tined as cost or  profit. 1s compensation for the use of equity capital 
to finance changed work.' Moderate change has occurred ~n the b d  
process with regard to the government's mishandling of a proapec- 
tive contractor's bid received late The Fulford doctrine. permit- 
ting a g e i q  boards to take jurisdiction over untimely appeals from a 
termination for default when there has been a timely appeal from an 
assel'sment of excess costs. was extended to eonatructlon contracts 
in 1976 for the first time.3 

This work paints a picture of federal procurement as seen b!- the 
contractor and his legal advisors It can serve the federal a t tornq 
%ell by providing him with insight into the expectations of his col- 
leagues across the table. 

258 
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Z n t m m t i o # a l  Laic-The Conduct  af.iimed Conflict artd Air Opera- 
tions. Dep'r of Air Force Pamphlet S o .  11031. mi t ten  by person- 
nel of the Department of the Air Force. Washington: United States 
Government Printing Office. 1976. Pp. iii, 169 Appendix "Abhrevi- 
ations." and Index Cost: $2.70. 
RemetLed by  ianies A .  Bilrgrr- 

The United States Air Force has reeentl>- published and disrrib- 
uted far use in the field its new pamphlet on the I a n  of xu- 
Iiiteirintianal Laic-Tiis Conduei  o , fAm,rd Co,rflzet arid Air Oprra- 
t m i s  This pamphlet is the Air Force equivalent of Army Field 
Manual 27-10, The L a x  of Land Ii'a?fore.2 and the Navy publica- 
tion, The Lax qf.\-oial Warfare 

The Army has had its publication for some time. Since the Lieber 
Code was issued to the Union Forces during the Civil War the 
Army has followed the practice of issuing detailed instructions to it8 
soldiers concerning their conduct during time of war. There were 
manuals in effect during both of the World Wars and during the 
Korean War.' The present manual dates from 1956 and LS due for 
revision. 

The Yavy manual also has a long tradition. The Navy has i ts  own 
particular problems during time of war, and there 1s special corer- 
age of Ian of the sea, visits and searches of ships, blockades, mine8 
and torpedoes. and other matters of interest to naval personnel. Its 
present manual dates from 1955. 

The Air Force. although it has conformed ita practice t o  the Ian of 
isar by regulations, training and revien of operations, and planning. 
has never had a manual or other general publication. Now for the 
first time there is a military publication covering the particular 
problems of air operations. 

There is good reason for the fact that an Air Force manual was 
nor published earlier. A good deal of Controversy has existed over 
what rules apply to air operations, and whether they are different 
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from those rules which appl? t o  land operations. The Hague 
Treaties of 1907, vi th  the exception of a declaration made in regard 
to the discharge of projectiles and explosives from balloons. do not 
mention l a w  of air warfare. but refer only to rules applying to the 
land and the sea Aerial operations a w e  not seen to be significant 
until after the experience of Rarld {Tar I Then. a set of rules on air 
aarfare nas proposed in 1523 Hoiuerer, no agreement by  the m a p i  
powers could be reached, and World War I1 also commenced oith- 

.ule8 applying particularly to air operations.6 
e the terrible devastation which re 
s of N'orld \Tar I1 there were no I\ 

for pilots. Seither aide could aay that Its pol 
than those of its enem?. The bombings of 
rhan those of Dresden 01 Berlin. And even today the Geneva Can-  
ventions of 1949 do not address themselves to the problem The? 
cover protected classes of people such ab prisoners of war or in. 
terned civilians. They do not  speak to the problem of the effects of 
2.17 operations 7 

In  more recent years there has been general agreement that the 
l a w  of ivar apply equally well and in the aame manner t o  air opera- 
tions as they do  to land operations. There is no reason a h y  they 
should not. There 1s just  as much a dut! t o  determine militari needs 
and to limit the suffering caused b> military operations in respect to 
airplanes as there 1s in respect to soldiers and tanks This was rec- 

'There are inur Geneis Canren-io) 5 pieseafli  I" e ifrct .  The Gereva C o n r e n t m i  
for -he Anellorsfion of the Condl,lon of -ne T5 aunaed and Sick in Arned Forces in 
t h e  F,eld. Aue 12 1 Y I Y .  6 5 5 T 3114. T I A S S o  3362 7 5  U S T 5 31 the 

260 



19181 BOOKREVIEWS 

agmzed in the just completed conference at Geneva to  update and 
expand the rules applicable to armed 

The Protocols proposed by the Conference would integrate the 
rules in regard t o  the uae of force found in the Hague Treaties of 
1907 nith the humanitanan rules found in the Genera Conventions 
of 1949 They i ~ o u l d  make it dea r  that all the rules concerning 

ir as uell aa to  land and sea operations. Far 
in regard to  the protection of civilians and 

cirilian property appl? specifically now t o  "land. sea. and air 
narfare ' ' 9  

Thus, there was special need for an Air Force publication at this 
time. and AFP 11031 fills this need well. The language of the new 
Protoeolr is t o  a large extent alread? integrated into the t e l l  of the 
Air Force pamphlet. This maker I t  much more up to date than a t h e r  
the Arm) or Naval manuals Also. the Air Farce pamphlet E writ- 
ten in  the form of a general treatise on the laa of armed conflict 
uith extensive historical explanation and carefully footnoted refer- 
ences Thiz. contrast? a i th  the manual mesentation of the other ~~ 

services which 1s designed t o  state policy ad bnefl? as possible. 
Even the title of the Air Force publication, "The Conduct of 

Armed Conflict and Air Operanona." indicates that It LS dealgned t o  
take ai: up-to-date approach t o  the laui of a a r .  There is a tendency 

27-10 Lk i i  or L A X 0  
mcip!e.i underlying the 

arfare being pursued " I d  
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among current ar i ters ,  and it p a  
ivhich produced the 1 9 i i  Protoco 
manitarian rules of armed conflict 
IS placed on hurnamtarian proteeti 
timating in even rhe slightest aa?  that the l a w  might be used to 

Yet it must be remembered that all the humamtanan rules in rhe 
w x l d  will d o  no goad if there are not rules which apply t o  the use of 
farce-hoe and when can force be used if war does occur7 This 1s 
recognized in the neu Protocols which call for specific eonaideratior 
of the rules of armed conflict by rnilitarl- commanders in planmng 
and deeldmg upon attacks.'O The) are required to take precautions 
against the effects of their attacks upon the civilian populace. and to 
integrate these precautions into their operation plans and rules of 
engagement. The Air Farce pamphlet. in addition to being scha- 
larl:-, also takes some pasnire step8 touard making the rules of 
armed conflict practical as they apply t o  air operations. 

R'hat are some of the specific areas corered" Some are very gen- 
eral such a~ the status of airspace and military aircraft. There is 
dieewsion of the right of overflight of land and sea areas, and the 
rights of states to set up what are called "air defense zones.'111 Also. 
there is discussion of the rules which appl? to outer space All of 
these are areas of particular concern 10 the Air Farce. and are not 
covered in any detail in the other manuals. 

There 1s alaa, as already indicated, discussion of inore specific 
problems The chapter on aerial bombardment 1s particularly in- 
teresting Discussing the mass destructioc which took place a, a 
result of air attacks during World V'ar 11. it is noted that experi- 
enee has ahaun the value of precision rather than area bombing 

The Air Force publication takes the position that neither civilians 
nor civilian property may be objects of air attack.I3 Incidental d a m  
;pe may take place. but there must be an effort by military com- 
manders to  limit it ,  and attacks must not be carried out or m u i t  be 
stopped if it becomes apparent that the military pain 1s to be out- 
reighed b> the civilian death and destruction caused. This is clearly 
the same position taken in rhe new Protoeols and ivhaterer the diffi- 
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Culty of applying the rules t o  actual operations there is no doubt 
that it must at least be attempted." 

The pamphlet also includes an interesting discussion of aerial 
weapone.'~ Much of the criticism of neapons in recent years has 
been directed against those which might be considered "indiscrimi- 
nate" in nature. The destruction caused 1s not sufficiently limited to 
military targets. The Air Farce pamphlet mentions the German V-1 
rockets used during World War 11. These had very primitive guid- 
ance systems and were launched in a general direction without too 
much probability of hitting a military as opposed to a civilian target. 

Today guidance systems are much more developed. and there 
would be responsibility to use whatever technology is possessed to 
limit incidental damage. For example. there are the so-called smart 
bombs which can be guided in by laser beams. There are no hard 
rules in this regard, but the writers of the Air Force pamphlet 
do recognize that the use of indiscriminate weapons would be 
illegal. 

There is clearer advance in regard to the use of chemicals and 
biologicals. The ne\%- L' S. rules in regard to the use of chemical and 
biological weapons are clearly stated. The use of herbicides to de- 
stroy large area? af vegetation, as in Vietnam, is now prohibited.Ie 

The pamphlet also contains a short discussion of nuclear weapons. 
The Air Force writers repeat the official U.S. position that explo- 
sive nuclear weapons are not considered to be violatire of interna- 
tional law." At least on the tactical level, these weapons can be 
directed against military targets as well as conventional weapons. 
But haw do you resolve the problem of mass destruction on the 
strategic level? Can you discriminate between military and non- 
military targets at this level? This question is unanswered except by 
reference to  those areas where agreement has been achieved in re- 
gard to nuclear weapons such as the creation of nuclear free zones, 
nonproliferation and testing limitations. 

The fact that certain questions are not answered should not be 
considered a negative criticism. It is the lack of agreement among 
nations upon the law and not the Air Force pamphlet which is a t  
fault. The important fact is that the United States in general and its 
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military service branches in particular are putting forth great effort 
to make their policies and practices comply a i th  the lair as it exists. 

The last chapter of the Air Farce pamphlet i s  an  excellent anal>- 
sis of state and indiridual rerponsibihty.18 The authors g n e  a very 
concise and coherent analysis of the responsibilit? of the state. 
commanders. and individual airmen to obey the l a w  which apply to 
armed conflict The diaeussion is also practical. Acts invalimg indi- 
vidual criminal respon8ibilit! are pointed out and listed It 1s fur. 
ther explained, for example, that the targeting of a protected object 
such a8 a hospital xould be a uar crime Yet an airman is not re- 
sponsible under the l a w  of armed conflict If he makes a mistake 
based upon faulty mtelligenee. or if he 1% negligent and misses his 
target thereby injuring civilians. He might, however, in this last 
case be responsible under United States military l a w  for dereliction 
of dUt>.'S 

I t  might be noted that in addition to publishing thir pamphlet the 
Air Force has also embarked upon a new program to educate e \ w y  
airman in the l a w  of armed canflicr. I t  ~nvolves mdividual mstmc- 
tion. the preparation of films and literature. and also command em- 
phasis. The Air Force is convinced that the rules are realistic. and 
thar they will be applied to its military practices. 

The new Air Force pamphlet is an excellent addition to the litera- 
ture on the subject of the lau of armed conflict as it applies to air 
operations. and 30 far as the military 1s concerned it fills a void 
where there a a s  not much guidance in the past. It is rcholarl! and 
authoritatme not onla for  the military per~onnel for ahom its use is 
designed, but also for others interested in the field as well .Inn? 
and ?.Tar> judge advocate personnel may profitably U E B  it as a refer- 
ence not only on the laue  of armed conflict as they apply to air oper- 
ationr but as an up-to-date text on all the l a w  of armed conflict. 

The Army and the Saval manuals will have to be updated in  the 
near future. Of course, when this will be done depends upon the 
adoption of the neu Protocols. If the Protocols are adopted by the 
United States than the manuals will have to be extensivel? redone 
to include the many neu rules on armed conflict which ha\?  been 
agreed upon at Geneva. The same i s  also true of the Air Farce Pam- 
phlet because it does not treat these lieu rules in detail 

There 1s also discussion at Department of Defense and inthin the 
separate Services of publiahmg a rri- 01 all-serrice manual. This 

pars I 5 4 d  
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would be particularly useful because it w-ould state a common polic) 
for application of the rules. As the rules become more specific. as 
the>- do in the new Protocols. this becomes more necessarl-. Also 
much of what would be presented in individual manual8 would be 
repetitive since now there is clearly no law of armed conflict which 
applies separately to the land,  the sea or the air. This does not mean 
that there are not particular rules which concern only the Kiavs- or 
only the Air Force. There are; and separate manuals will probably 
still be ncees8ary, or at  least separate coverage within an all-service 
publication. 
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Legal 1 ,vp i ;ca f iuos  a f R e m a f e  S e r ~ s z r ~ g f t ~ m ~ ~  Outer Space .  edited by 
Sicholas Mateesca Matte and Hamilton DeSaussure ' Le)-den, 
Netherlands: .i.W Sijthoffs U i t ~ ~ ~ ~ ~ ~ m ~ ~ t ~ ~ h ~ p p ~ ~ .  S.V., 1976. 
Pp. xiv. 197. $25.75 ,  
R e ~ ~ e v e i i  bi, Gorq L Hopliirs-' 

In  192 the United States launched the first earth ~'esourcea 
aatellite. later called Landeat. designed to remotely sense and IUT- 
vey earth resources With the launching of Landsat came nelr and 
perplexing problems related to the use of data collected by such 
satellites. participation by non launching countries in such satellite 
programs, nhether  such data collection was an invawn  of national 
sovereignty of the sensed cauntr!.. and a-hether earth resources 
satellites should be regulated Conferences. meetings and discus- 
sions are conducted constantly on  such satellites and their related 
problems. Books and articles in learned journals have proliferated. 
Legoi Irvplico+in,is i>,fRe,rtofu S 
Xicolas hlateesca Matte and H 
latest group of sritings in the area The book 16 actuall!- a collection 
of presentations by V B ~ I O U B  experts in space I a n  and on space pro- 
grams. The presentations here made m 1975 duri 
the Institute of Air and Space L a w  McGill Umver 
"the legal problems irhich enearnpaee [the] ne 
aourees 3atellltesl." 

The very fact that the book is a eollectmn of presentations b) 
r a r i o u ~  speakers prevents it from developing a consistent theme or 
deep analysis of resources satellites and related problems. The book 
is explanatory rather than critical. descriptive rather than analyt- 
ical Readers seeking innoratire solutions to the myriad problems of 
earth resources satellites. After reading these four articles. even 
or unexpected is found within the 193 pages of an t ing  

Sotmthstanding these shortcommgr. the book is useful. It pro- 
i d e a  a vehicle for readera unacquainted with E L W ~ C ~ S  satellites 
and the positions of ~ a i i o u s  nations on the use of such satellites with 
a quick method of gathering basic information a? to both 
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The text is logically arranged to permit readers to achieve this 
acquaintance. It commences with two articles, written in language 
that even a layman can understand. describing the technicai and 
mechanical operation of resources satellites Following immediately 
are two articles that discuss the legal questions raised by the use of 
earth remurces aatellites. After reading these four articles, even 
one totally uninitiated in the other than everyday topic of resources 
satellites will find the remaining articles in the book comprehensi- 
ble. if not exciting 

Howver .  this book does contain some entertaining aapects. It is 
interesting, for matance. to re\iew in the same aection the v i e w  
held by government8 of Europe verms the v i e w  held by govern- 
ments of Latin America on the question of the legal aspects of re. 
mote sensing of earth resources and the use which should be made 
of remote zensing satellites. Surprisingly, considering the disparity. 
generalll-, in ee~nomie development on the two continents. the 
v i ew of the two regions on remote sensing are remarkably rimilar. 
Both desire to expand sensing of earth resources by aatellne, but 
only if the sensing 1s authorized by the sensed nation. Bath Euro- 
pean and Latin American nations are concerned about the threat to 
"sovereign rights" that 1s presented by satellites that can "sense" 
such things as factory locations, potential undeveloped natural re- 
sources and defense installations. The book addresees these ques- 
tions. and more. 

Finally, the book explains satellite data acquisition and dissemi- 
nation, the possibility of an integrated earth resources satellite pro- 
gram for Korth America and the role that t h e  United Nations p l q s ,  
and should play, in controlling and disseminating sateilite data, and 
promoting aatellite use 

I \<auld not recommend the book for a day of light reading, but I 
irauld earnestly recommend it to those who desire a starting point 
for understanding the many "Legal Implications of Remote Sensing 
from Outer Space 
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4th Or1 , b? LTilliam H Behrenfrlrl kn- 
i tute  for Busmess Planning. 1 8 7  Cost: 
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its failure to  address the questions concerning the taxation of mili- 
tary retirement benefits6 and the income tax status of various pay- 
ments and transfers peculiar to military service.8 
One of the book's best features ia that i t  leaves nothing to chance. 

It does not assume that all attorneys know how to plan estates. but 
rather suggests a procedure for planning an estate which begins 
with an inventory of assets. suggests B method analysis and testing, 
and concludes nith a projection of estate beneficiaries' positions. 
This scheme is valuable for both the attorney and the client. It re- 
quires the attorney to rethink his fundamental asaumptions to en- 
sure that he has not omitted crucial assets or items of expense, or 
has not confused the net eatate with the "liquid" estate. The scheme 
is beneficial to the client because it Sets out the estate plan in a 
schematic. orderly and underatandable fashion. Such a presentation 
demythologizes B process which can easily become confusingly 
complex. 

Even more beneficial to the experienced estate planner is the 
book's legal content. Although the Tax Reform Aet of 1976 has now 
been in effect for over a year, many experienced estate planners 
have not rethought their methods of estate planning under the new 
law The text includes the estate, gift and income tax transforma- 
tions wrought by that legislation. and devotes an entire Section to 
the new unified estate and gift transfer tax.7 This section explains 
the dramatie change in the rules concerning transfers in contempla- 
tion of deatha and transfers which are not complete until the trans- 
feror's death 

Of more importance is the discussion of what is known as 
"minimum marital deduction planning." After the Tax Reform Act 
of 1976 and the expansion of the marital deduction. an individual can 
pass the greater of one-half his adjusted gross  estate or $250,000 to 
his surviving spouse free of federal estate tax.'O Prior to the Tau 
Reform Act of 1976, the maximum marital deduction uss limited to 
one-half the decedent's adjusted grors estate. This increase in the 
maximum allowable marital deduction, when combined with the new 
unified credit, permits a married taxpayer to avoid federal estate 
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taxes on the first $426,625 of his estate for years after 1980." Pnar 
to the Tax Reform Act of 1976, a married taxpayer could aroid fed- 
era1 estate taxes on on[? the first $120,000 of his estate. 

Utilization of this increased marital deduction requires thoughtful 
planning. The text recognizes and recommends that marital detluc- 
tion planning be baaed on a "two estate" concept. Kith the 111- 

creased marital deduction. it is possible to eliminate the neceaaity of 
paying federal estate taxes on an adjusted gross estate of $350.000 
in se\eral different nays.  First ,  the estate planner could make 
maximum use of the marital deduction.12 In this n a y  a marital de- 
duction af $250,000 reduces taxes t o  zero. However. the SZ50.000 
which was deducted from the estate is includable in the surviving 
spouse's estate.1s Upon the second death. there is no marital deduc- 
tion, and the taxable estate will (for purposes of iilustration) be 
$250.000. The unified credit WIII not fully offset the tax payable. and 
there will be considerable taxes due. 

On the other hand. if =hat is called the "minimum marital deduc- 
tion" had been taken, the first estate would have utilized a dedue- 
tion limited to the doliar amount necessar? to reduce the estace 
taxes to zero. after having made full use of the unified credit." The 
principle of fully using the unified credit and then using the marital 

>>Toe Unified Credi t .  I R C 6 2010. XII! be phased in o ie r  a period of %ears The 
credlf l d  as f a l l o n r  
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deduction is an important planning technique which estate planners 
must recognize and utilize in appropriate cases. 

The second technique ahich is of considerable importance to mili- 
tary estate planners is the treatment of jointly owned property 
after the Tax Reform Act of 1576. Prior to that Act, the full value of 
any jointly owned property was included in the estate of the co- 
owner who died first. The burden w~ then upon the decedent's rep- 
resentative to demonstrate that the surviving eo-tenant had pro- 
vided same portion of the property's purchase price. To the extent 
that the survivor could demonstrate that he or she had provided 
funds for the property's purchase, the property wa.8 then excluded 
from the decedent's gross  estate for tax purposes. This presumption 
not only crested tremendous administrative inconvenience, but 
often caused structural inconvenience in eases where a significant 
portion of the estate's value was in the form of a jointly owned per- 
sonal residence Because the property was owned jointly by the 
husband and wife, it was difficult to segment and oftentimes caused 
the husband's estate to be significantly larger than the wife's. As 
such, the combined tax payable an both estates w a ~  often raised. 

The Tau Reform Act of 1976 provided that the "consideration fur- 
nished" mule can be avoided if a husband and wife create a joint 
tenancy and elect t o  have that creation treated as a taxable event.1s 
This election permits an estate planner significant planning latitude 
which he did not have prior to the Tax Reform Act af 1576. 

Estate planners should also familiarize themselves with a third 
provision added to the tax law by the Tax Reform Act of 1976. That 
legislation added a new section 2051 to the Internal Revenue Code 
which provides a method of solving what had been a substantial 
problem from both a practical and a tau-saving standpoint. Prior to 
the Tax Reform Act of 1976, if a married individual died, he could 
shelter a significant part of his estate from the federal estate tau 
through the use of the marital deduction. However, If his spouse 
died at or near the same time, the marital deduction was not avail. 
able and the estate, in all probabilitr, had to bear a fairly high es- 
tate tax. The practical side of his problem u-as that some provision 
had t o  be made for the couple'a minor children. The Tax Reform Act 

175.525 174.37; 
46 800 
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encourages estate planners to make specific provision for orphaned 
children by allowing a deduction for amounts which nould pass to 
such orphaned children. In the case of families with several ?oung 
children, this deduction can be substant ia l  inasmuch as the  
maximum allowable deduction is $5,000 time8 the number of years 
separating each child's present age from the age of 21 The Esta te  

9 Deskbook makes specific reference to this provision and 
he estate planner in the preparation of appropriate will 

provisions. 
In  addition to the Structural guidance and legal analysis noted 

above. the Estate P l a n n z q  Deskbook provides eatate planners with 
matenal which is not  readilr available from other sources. In a 
series of tables. the book presents state death tax rates. typical ad- 
ministration expenses in each state, and the effect of various actions 
upon the validity of the previously executed will in the various 
jurisdictions In addition, the tables list prices and cost8 of insur- 
ance policies. information concerning settlement options for life m- 
8urance and annuity contracts and other pertinent information. 
These tables consolidate information which i s  of significant impar- 
tame to estate planners who must deal wi th  clients from many 
jurisdictionr and who do not have a 
disposal. 

The Estate P l a n n i n g  Drrhbook 
concise. complete and informative For the practitioner with limited 
librarl resources it is a library in itself Although it may not give a 
military estate planner a three-day weekend or a dramatic increase 
in wealth. its utility nonetheless exceeds its cos t  by a substantial 
marein 
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BOOKS RECEIVED .LYD BRIEFLY SOTED 
With this isme the .Mdztary Law, Revteic begins adding brief de- 

scriptive eomments to the standard bibliographic information con- 
cerning books received These comments are not intended to be in- 
terpreted as recommendations for or against the books listed. Inclu- 
sion of a book in the list below does not preclude later review in the 
Military Lau Review. 

1. Addleetane, David F. ,  Susan H. Hewman & Fredrie J.  Gross, 
The Rzglita of Veterans Nen Yark, N.Y.:  Avon Books, 1978. Pp. 
269. Cost: $1.15, paperback. 

This handbook covers in question-and-answer format a variety of 
topics of interest to veterans. The book was produced under the 
auspices af the American Civil Liberties Union. Covered are such 
topics as AWOL status; court-martial convictions and appeal; the 
discharge system and upgrading of bad discharges; backpay claims; 
veterans' benefits, especially medical and disability benefits; and 
Veterans Administration procedures. 

2. Cottrell, Alvin J .  and Thomas H Noorer, C.S Overseas 
Bases Problems of Proveting American Milttcwy Power Abroad. 
Beverly Hills, CA: Sage Publications, Inc., 1977. Pp. 67. Cost: $3.00 
S3.00 

This paperback is No. 47 in the Washington Papers Series of 
Sage Publications. I t  provides a brief overview of the military  OS- 
ture of the United States in various parts of the world, u,ith em- 
phasis on sea lanes and the need for naval power. 

3. Crump, David and George Jacobs, Capital Murder. Waco, TX: 
Texan  Press. 1977. Pp. xii, 278. Cost: $11.95, hardbound. 

In this book the authors contend that there is need for the death 
penalty in dealing with exceptionaliy brutal crimes, simply as a 
means of balancing the scales of justice. Several murder ease8 are 
described. The authors are or uwre assistant district attorneys in 
Texas. 

4 .  Daly, John Charles, Moderator, The C.S B a v y .  What 28 Its 
Future! Washingon, D.C.: American Enterprise Institute, 1977. 

This small paperback contains an edited transcript of a roundtable 
discussion held on 6 October 1977. The moderator, Mr Daly, is a 
former ABC News Chief. The four experts who participated in the 
discussion were U.S. Senator Patrick J .  Leahy, U.S. Representa- 
tive Charles E .  Bennett, former Secretary of the  Navy John 
Warner, and Captain John Moore, editor of Jane's Fighting Shtps. 
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5. Defense Laic J o i i r m l .  Vol. 2 7 .  No. 1. Indianapolis. IN: The 
Allen Smith Co..  1977. Pp. 100. Cost: $6.00 per issue. 

6. Goidblat. Josef, Arms Co#itral. A S u m y  and Appraisal  OJ 

.Valtiloirral Agi.eeme,itc. London: Ta31ar & Francis Ltd . ,  1978. Pp. 
238. Cast: paperback, free; hardcover, 810.50. 

Sponsored by the Stockhalm International Peaee Research Insti- 
tute,  this book is a collection of treaties, agreements, and United Na- 
tions General Assembly resolutions concerning arms control. The 
text of many such document@ is provided; others are merely sum- 
marized. An introductory essay by the author provides an overview 
of the subject. 

7. Goodpaster, Andrew J. & Samuel P. Huntington, CwiM4il t twg 
Relations Washington, D.C.: American Institute for Public Policy 
Research, 1977. Pp. 84. Cost: $2.50. 

This paperback contains four short essays on the mle of the mili- 
t q  services within American society. General Andrew J. Gaodpas- 
ter wss formerly Supreme Allied Commander in Europe and is now a 
professor at the Citadel, Charleston, South Carolina. Samuel P. Hun- 
tington i s  a professor of government a t  Harvard University. Other 
contributors are Gene A. Shenill, an Air Force lieutenant colonel, 
and Orville Menard, professor af political science at  the University of 
Nebraska at  Omaha. 

8.  Hurst. Walter E .  & William Storm Hale. M o t i o n  P i c t w u  Dts. 
i d b u t i w  Hollywood. CA: Seven Arts Press. l n c . ,  1977, Pp. 176, 
Cast: $10.00, paperback. 

This paperback discusses in hornbook fashion the practical 
mechanic8 of production, distribution, and exhibition of motion pic- 
tures. Definitions of terms and a few sample forms are provided. 
Not a legal treatise. 

lywaad, C A  Seven Arts Press, Inc., 1978. Pp. 39. Coet: $3.00, 
paperback. 

Designed for insertion in a three-ring looseleaf binder. this small 
book is a collection of checklists and sample forms for use ~n con- 
junction with other income tsx publications. An annual publication. 

10. Levitan. Ssr A , ,  & Karen Cleary Alderman. i7arrtor.p n i  
K o y k  Beverly Hills. CA: Sage Publiahing Inc . .  1977. Pp 216. Coat: 
$14.00, hardbound: $6.95, paper. 

11. MeHenry, Robert, ed. ,  Rebster's American Military Bio- 
grophzes. Springfield, MA: G.&C. Merriam Company, 1978 Pp. xi, 
548. Cost: $12.95, hardbound. 
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This is a biographical dictionary containing entries far over one 
thousand men and women connected with American military his- 
tory. Included are appendices consisting of chronological lists of the 
chief civilian officials and military commanders and officers of the 
various services. 

12. MacNeil, Ian R., Contracts .  Erckange Trarisaetions and 
Relatzons: Cases end Materials (Zd ed.). Mineala, N.Y.: The Foun- 
dation Press, Inc., 1978. Pp. xlix, 1320. Cost: $23.00, hardbound. 

The first half of this law school textbook reviews basic contract 
la!\.; the seeand half, planning for contractual performance, with 
emphasis on distribution of risks. The book includes appendices 
dealing with statutory requirements for written contracts, an out- 
line of a real estate transaction, and a discussion of interest on 
loans. The author is a professor a t  Cornell Law School. 
13. X e v t a l  Heal th  Adsoeacy. Washington, D.C.: Department of 

Health, Education & Welfare, 1977. Pp. 101. 
This 1s a colleetmn af short essays dealing with various aspects of 

the problem of representation of the mentally disabled. The role of 
mental health professionals in such representation efforts is 
stressed. 

14. Military Base Closi,igs: Betiefits f o r  Coni,nz<,iztU A d p s f -  
,nsnts .  Washington, D.C.: American Institute for Public Policy Re- 
search, 1977. Pp. 20. Cast: 52.00, 

This short pamphlet provides a review of trends in closing of mili- 
tary bases within the United States. A description is provided of 
pending legislation which would provide federal grants to aid heal 
governments in adjusting t o  closings. Arguments in favor of and 
against the proposed legislation are summarized. 

16, Quinlan. Joseph & Julia, n i th  Phyllis Battelle, The Qutnln~is  
Tell Their Story. N e e  York. K.Y.: Doubleday & Co., 1977. Pp. 343. 
Cost: 510.00. 

This book provides an account of the efforts of the parents of 
Karen Ann Quinlan first to accept the fact that she would probably 
never regain consciousness, and next to compel physicians and hos- 
pital administrators t o  discontinue life-support measures. This is a 
human-interest story, not a legal treatise. 

16  Rivkin, Robert S. & Barton F. Stichmsn. The Rights  of 
Mihtarg Personnel New York. N.Y.: Avan Books. 1977 Pp. 158 
Cost: $1.50, paperback. 

This American Civil Liberties Union handbook discusaes pnmar- 
ily the rights of military personnel within the military justice sys- 
tem. Chapters are also provided concerning such topics as eonseien- 
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tiaus objection, administrative discharges, and complaints against 
superiors under Article 138. U.C.Y.J .  A queation-and-ansrer for- 
mat is used. 

Alan Ked, Blue-Collar Sold iers '  l ' ,rzoreuatw>t 
lttnrg. Boulder. C O :  Kestviea Press. 1978. Pp. 

book contains a collection of essays discuasing ar- 
guments for and against unionization of the military service. Com- 
pariaon is made with civilian public seetor unionization and with 
European military unionirati 

the Indin,, O e e n ~  l i i fuwsts  X. 
riean Institute for Public Policy 

This paperback discusses the military position of the various 
states in the vicinitb- of the Indian Ocean, as well as the United 
States and the Soviet Union. About half the book consists of tables 
of statistics concerning the armed forces operating in the area and 
the iveaponr) wailable to them 

Aranga. and Rober t  S.  
Lockwood, Jltliiarv 1. S. Trrrids a,id lssara.  Beverl? 
Hills, CA: Sage Publications, Ine , 1977. Pp. 336. Cost: hardbound, 
$17.60; paper, $7.50. 

This book is volume VI11 of the Sage Research Progress Series 
on !Tar, Revolution and Peacekeeping. I t  is a collection of nineteen 
essags on various aspects of military unionization. including current 
trends. the European experience, operational aspects of military 
unions. arguments for and against military unionization, and alter- 
natiies to unionieatmn. 

20. Walters, Vernon A . .  Szlent .Ifzssro~s Garden City.  N T.: 
Doubleday & Company. Inc. .  1978 Pp. 6 s .  Cost: $12.9i 

This is an autobiography by a retired d r m y  general a h a  was an 
advisor to several Presidents on national security matters, and who 
served for a time as Deputy Director of the Central Intelligence 
Agency. 

2 1  Walzer, Michael. Just  and Cniusi  W a r s  New York. S Y.: 

22. Watson. Peter.  R a r  oii the M i n d .  The 

oger J 

Basic Books, 1917. Pp 384. Cost: $16 00. 

AbiAses of Psychology S e a  Tork, K.Y.: Basic Books, 19% Pp. 
634. Coat: $20 00 

I n  this book a cl inical  pslchoiogist  r e v i e x s  a variety of 
ps?chological experiments performed by think tanks and private re- 
searchers for the military ~ervices .  The experiments discuaaed con- 
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 ern combat performance, stress, captivity, and techniques of eoun- 
terinsurgency and psychological u-arfare. 

23. Weinstein, Alien. Perjury: The Htss-Chambers Case New- 
York, S.Y.: Alfred A. Knopf. 1978. Pp .  674, including notes & 
index. Cost: S15.00. 

This book is an account of the events leading up to and following 
the trial and conviction of Alger Hiss in 1960 for giving perjured 
testimony ta the House Unameriean Activities Committee. The BU- 

thor is a professor of history at  Smith College. 
24 .  W e x l e r ,  David, B . .  D r . ,  C r z m i i i n l  Coin,iiitnrriits a n d  

Dangerous Mental Patients Rockville, MD: DHER,  Public Health 
Service. 1977. Pp 94 

25. World Aminrne,ris a,id Disarmament: SIPRI Yearbook 1978. 
Stockholm. Sweden: Stockholm International Peace Research Insti- 
tute, 1518. Pp. i18. Cost: &18.00. 

This annual publication provides an overview of developments in 
weaponry and limitations an weaponry worldwide. documented by 
man? charts and graphs. The book contains chapter8 dealing with 
nuclear pou-er and i~eapana,  satellites, the arms race in space, ex- 
penditures for arms production, trends in the arms trade, disarma- 
ment efforts. the test ban. destruction of chemical weapons. mutual 
force reductions, the SALT agreement. and other subjects. 
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CUMULATIVE INDEX 
VOLUMES 75-80 

This index includes all articles, comments, hook revieas.  and 
other nritings published in the six volumes of the Milztary Lau Re- 
L W C  beginning with DA Pamphlet KO. 21-100-75 and ending with 
the present volume, DA Pamphlet S o .  27-100-80. This index con- 
sists of an author index; a subject index; a title index; and a txo- 
part book review index. listing book8 by title and author. Eiumerical 
references are t o  volume numbers and pages. Thus, 8011 means 
page 1 af volume 80 of the Military La%# R I U ~ ~ C .  cited 80 .Mi/ L.  
Reo l(1976).  

In  the title index, titles of articles are listed in alphabetical order 
of the first word of each title, disregarding a ,  an and the .  Book 
reviews are liated similarly, by first major word of the book titles. 
and a180 by first major word of the title of the review if different 
from the book title. 

A prexious cumulative index covering volumes 1 through 40 was 
published in volume 40. A second cumulative index covering vol- 
umes 41 through 54 was published in volume 54. Thus, readers need 
not consult the annual indices in volumes 4, 8,  14, 18. 26. 30. 54, 38, 
42 (change 1). 46, or SO, or the cumulative indices in volume8 12 and 
22. The annual indices in volumes 58, 62, 66, 70 and 74 must atill be 
consulted. hut that  in volume 76 may be disregarded. A new 
cumulative index ia planned for volume 61 which iwll cover erery- 
thing published in volumes 1 through 80, replacing all previous an- 
nual and cumulative indices. 

I AUTHOR INDEX 
B 

Baxter, R. R., Professor, Modernizing the Lax of War. 
Behrenfeld, William H.,  editor, Estate Planning Desk- 

book, 4th ad.. received by Copfazn Bnan.R. Pner 
Behuniak, Thomas E . ,  Major, The Lar of Unilateral Hu- 

manifanan Internention by  A m e d  Force , . . , 
Burger. James A , .  Major, Book Review: Inte  

Law-The Conduct sf Armed C q f l t c t  and A 
t i o , r s .  prepared by the Department of the Air Force . 8012S9 

Burger. James A , ,  Major, Book R e r i e y  Superior Or. 
ders vi Xaitonal  a n d  I n t i r n n t i o n a l  Lou  by L. C. 
Green,  , . . . .  , .  , . .  , , .  , , . .  , . .  , . .  , . . .  . . .  . . .  . . .  781196 

78116.5 
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C 
Cooke, John S., Captain (P), The United States Coud of 

Milttaw Appeals, 1916-1977: Judicializing the Military 
Justice System .................... 

Cooper, Norman G. ,  Major, Book Re 
Massacre and its Coverup, edited by Joseph Gald- 
stein, Burke Marshall, and Jack Sehwartz., , . , . , , , . , . 751183 

Cooper. Narmsn G . ,  Major, O'Callahan R e r i s i f e d .  
Severing the Serv ice  Connection .................... 161165 

Costello, J o h n  L . ,  J r . ,  Colonel, Book Review: The  
American Judicial Tradztzon, by G. Edward White . . 791193 

Cotton, John Robert, Captain, The Rights  of M e r -  
cenanes as Pnsoners of War . . . . . . . . . . . . . . . . . . . . .  171143 

Coupe. Dennis, Major, Book Review: Labor Relations 
t n  the Federal Government Seroiee by Murray B. 
Kesbitt . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  761152 

D 
Davidson, Van M , Captain, Book Review The Influ- 

ei iee of Law a n  Sea Poise? by D. P. O'Connell . . . . . . .  781202 
Decker, Ronald E . ,  and CW3 Frederick Link, Baak Re- 

view: A Polygraph Handbook for At torneys  by 
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