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MILITARY LAW REVIEW (USPS 482-1801 

EDITORIAL POLICY: The Military Lax Revier provides a fomm 
foor those interested in military law to share the products of their ex- 
perience and research. Wntings offered foor publication should be ofdirect 
concern and import in this area of scholarship, and preference will be 
given to those wlitings having lasting value as reference material for the 
military lawyer 

The Mzlttary Lax Renzeu, does not purport to promulgate Department 
of the Army policy or to he in any ~ e n ~ e  directory. The opinions reflected 
in each writing are those of the author and do not necessarily reflect the 
views of The Judge Advocate General or any gorernment agency. Mas- 
cuiine pronouns appearing in the pamphlet refer t o  both genders unless 
the context indicates another use 

SUBRIISSIOX OF WRITISGS: Articles, comments, recent develop- 
ment notes, and book reviews should be submitted in duplicate, double 
spaced, to the Editor, Military Law Remu,, The Judge Advocate Gen- 
e r a l ' ~  School, U.S. h y ,  Charlottesville, \'irginia 22901. Footnotes 
should he double spaced and appear as a separate appendix at the end 
of the text. 

Citations should conform to the Cniform System of Citation (12th 
edition 1976) copyrighted by the Columbia, Haward,  and L'niversiiy of 
Pennsylvania Law Reziews and the Yale Law Journal 

EDITORIAL REVIEW: The Editorial Board of the .MiiztanJ Law 
Review consists of specified members of the staff and faculty of The Judge 
Advocate General's School. Membership of the Board varies with the 
suhject matter areas of writings canaidered by the Board. 

The Board will evaluate all material submitted for publication. In de- 
termining whether t o  publish an artale, comment, note, or book review, 
the Board uill consider the item's substantive accuracy, comprehensive- 
ness, organization, clarity, timeliness, originality, and value to the mil- 
itary legal community. There is no minimum or maximum length 
requirement. 

When a writing is accepted for publication, a copy of the edited 
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typescript will be provided to the author for prepublication approval. 
However, minor alterations may be made in subsequent stages of the 
publication process without the approral of the author. Because of con- 
tract limitations, neither galley proofs nor page proofs are provided to 
authors. 

Italicized headnotes, or summanec, are inserted at the beginning of 
most wuntlngs published ~n the Reviev,. after the authors' names. These 
notes are prepared by the Editor of the R e i t e s  as an aid to readers. 

Reprints of published ivntinps are not a\ailable. However. author6 
receive complimentary copies of the issues in \I hich their nntings appear 
Additional copies are usually available in limited quantities. These may 
be requested from the Editor of the Reuieu 

SUBSCRIPTIONS AND BACK ISSUES. Interested persona should 
contact the Superintendent of Documents, United States Government 
Printing Office, Washington, D.C. 20402, for subscnptions. Subscription 
price: $ 7 . 6  a year, $1.95 for single copies. Foreign subscription, $9.60 
per year. Back I S S U ~ S  are available for military personnel through the 
U.S. Army AG Publications Center, 2600 Eastern Bird., Baltimore, XD 
21220. 

REPRIST PERMISSIOK: Contact the Editor. .Mt l i tayLae  Rer' ietL,  
The Judge Advocate General's School, Charlattesvdle. Virginia 22901. 

Military Law Review articles are indexed in the Adi;anceBiblzographg 
of Contents: Political Science and Gouenmant.  Contents of C 
Legal Penodzcals, Index to Legal Penadicals, Monthly Catalog of 
States Government Publications: Lax Revtea Digest. and other indexing 
services. The primary Milrtary Lazc R m e z c  index is iolume 61 thereof. 
That index is supplemented in later volumes. 

This issue of the Reviev, may be cited 86 .Md L Rev. (number of p q e )  
(1979). 
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SYMPOSIUM ON CONTRACT LAW: 
AN OVERVIEW 

This volume is the third symposium on procurement law or contract 
law published by the Military Law Review. The f i s t  wa8 volume 18, 
published in 1962, and the second was volume 80, published in 1918. 

The preaent volume opens with an article on allowability of contractor- 
incurred interest expense under government contracts, by Major Theo- 
dore Cathey and Major Glenn Monroe. 

The authors discuss the cost principles of section XV of the Defense 
Acquisition Regulation, focusing on D.A.R. section 1W205.11 in partic- 
ular That provision normally operates to disallow reimbursement by the 
Government of interest expense on money borrowed by a contractor to 
perform his contract. The authors review this provision, its application, 
and it8 exceptions. 

Both Major Cathey and Major Monroe were formerly instructors in 
the Contract Law Division at The Judge Advocate General's School, 
Charlottesdie, Virginia, and Major Monroe was a contributor to the 
symposium in volume 80 of the Mditoy Law Reaim. 

Majar Gary Hapkins and Majar Riggs Wilks have provided the second 
article in this symposium, dealing with use of specifications in government 
contracts. Those specifications are often highly detailed, and critics com- 
plain that such specifications may cost the Government more money, by 
compelling use of obsolete technology or by substituting specially de- 
signed products for commercially available one8 that would  ewe just as 
well. 

The authors discuss the various types of specifications, and the types 
of procurements in which use of each specification type i s  appropriate. 
They conclude that misuse of detailed specifications is often a result of 
lack of understanding of their purpose, and that total abolition of detailed 
specifications is undesirable 

Major Hopkins is chief of the Contract Law Division at The Judge 
Advocate General's School, and Major Wilks is senior instmetor for that 
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division. Major Hopkins, like Major Monroe, waa a contributor to the 
volume 80 symposium. 

The final article in this issue, on finality of acceptance in government 
contracting, was prepared by Mr. Thomas E .  Shea. In general, the Gay- 
ernment 88 a purchaser of goods and services is legally bound to make 
payment for them to the provider, once the Government accepts them. 
Mr. Shea ul i tes  about the exceptions to this general mle. 

The Government may be able to revoke its acceptance of goods and 
services if it can show the existence of latent defects in the work per- 
formed, or fraud on the part afthe contractor, or grossmistake amounting 
to fraud, or breach of warranty by the contractor. All four of these are 
traditional rights of purchasers, implemented in government pracure- 
ment by standard contract clauses. Mr. Shea discusses the case law 
concerning revocation of acceptance which has been developed by the 
Court of Claims and by agency boards of contract appeals. 

Mr. Shea is a civilian attorney employed by the Army Corps of En- 
gineers in its Fort Worth, Texas, district. He has published several 
articles in other periodicals. 

Of the two formal hook reviews in this issue, one deals with a contract 
law publication. Major Hopkins has favorably reviewed the first volume 
of the new edition of Federal Procurement Law, prepared by Professors 
Nash and Cibinic of the George Washington University. 

Finally, among the publications noted following the two book reviews, 
mention is made of volume 15 of Federal Publications' Yearbook of Pro- 
curement Articles, edited by John w. Whelm. The three contract law 
articles in volume 80 of the Military Law Remew are repnnted in volume 
15. 

It is a great pleasure for the Military Law Remex to present this third 
symposium on government contract law. 

PERCIVAL D. PARK 
Major, JAGC 
Editor, Miittary Lox Review 
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THE ALLOWABILITY OF INTEREST IN 
GOVERNMENT CONTRACTS: THE CONTINUING 

CONTROVERSY* 

by Major Theodore F. M. Cathey** 
and Major Glenn E. Monroe*** 

*This mi& is based upon a thesis with a slightly different title written by Mpjor 
Cathey when he was a student in the 2Sd Judge Advocate Oftleer Advanced 
(Graduate) C o m e ,  at The Judge Adweate General's School, Chariottesviiie, 
Virginia, 19TG75. The thesis was extensively revised and updated by Major 
Monroe dunng the winter and wring of 1979. 

The opinions and condusion8 piesented m this article are those of the authors 
and do not n e e e s s d y  represent the views of The Judge Advocate &nerds 
School, the Department of the Army, or any other governmentPl agency. 

**JAGC, U.S. Army. Chief Attorney. Defense Suppiy Service-Waahington, The 
Pentagon, 1979 to  present. Fomer staff judge advocate, United States Support 
Activity-I-, Teheran, Iran, 197&79. Former inatmctor, Contraet Law Divi- 
sion, J.A.G. School, Chariattesviiie, Virginia, 197678. B.A.. 1960, University 
Of Hawaii J .D. ,  1970. University of Tennessee. Graduated with 1Sd Advanced 
(Graduate) Class, J.A.G. School, 1976. Member af the Bare ofthe Supreme Court 
of Tenneasee, the Umted States Coun of Militan. Appeaia, the United States 
Tar Court. the United States Court of Claims, and the United States Supreme 
court .  

***JAGC, U.S. Army. Government tnai  attorney before the Armed Selvieea 
Board of Contract Appeals, assigned to  U.S. Army Legai Services Agency, Fdk 
Church. Vrgmia. 1979 t o  present. Former instmetor, Contract Lmu Division, 
J.A.G. School, 197679. Former ieetuer in busmeas law, School of Continuing 
Education, University of Virgmia, 1977.1978, Former chief, C w e r  Manage- 
ment, Reserve A f f h  Department. J.A.G. Sehooi, 197E-76. B.A.. 1965, Mua- 
hngum College; 1-7, La Sorbonne, and 1 w 9 ,  Alliance Fmnenise, P e e ,  
France; J.D., 1974, Ohio State University School of Law: LL.M.. 1979. Univer- 
sity of Virginia School of Law; candidate for S.J.D., 197940, University 
of Virginis School of Law. Member of the Bars of Ohio, the United States uoun 
of Military A p p e d ~ ,  the United States Tax Court, the United Statea Coun of 
Claims, and the United States Supreme Court. 

Major Monroe ia the author of A n  Analyaia 01 ASPR S s c t m  XV h Coal 
P r i m p l e ,  80 Mil. L. Rev. 147 (1978). Ke h a  also publibhad ar t ides  on eontraet 
costs and funding in The Army Lawyer, Feb. 1977, a t  4; id., July 1977, at 1; id.. 
Mw. 1978, at S5; and id., July 1978, at 7. Majm Monroe haa d s o  written B 

textbook comparing Provision6 of the Defense Aequiiitim RegulPUm and the 
state-ievei Model PlDeYTement Code. This work is to  be publlahed by Miehiei 
Bobbs-Merrill Law Riblishera. Charlottesviile. Virginin, within P year 
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In this adiele o n  eantmetar.ineurred interest espense, Major 
Cathey and Major Monroe discuss one of the cost princtples of 
section XV a i  the Defense Acauisition Reaulation I D A R I .  for- , .  
merly called the A m e d  Senices  Procurement Regulatton 
fASPRJ 

The s e w m i  dozen DAR cost principles state Lchether and to 
what ertent contractors wrking under government contracts 
can be retmbumed by the goeernmentfor specflied costs or ez- 
penses incurred by them. The principles are mast commonly 
applied to cost-type contracts, but are applrcable when necessav  
la other contracts as well. The principles are supplemented and 
in some cases modified by deciszons of admzntstiatzw boards 
of contract appeals and the United States Cou71 of Claims. 

Under D A R  Section 15-205.17. interest an money borrowed 
by a contraeta? to pay for erpenses of pefloonlng his contract 
is normally not compensable. But ifthe gozernmeni delays un- 
reasonably m payzng contractor znvoices and other legitzmate 
contractor claims, the contractor may c l a m  interest zncorne 
from the government. Such an interest c l a m  1s generally eom- 
pensable. The authors dtseuss the histow of the cost pnneiple 
on interest erpense, the Lanations of and exceptions thereto 
which havefrom time to time been recognized, and thepnnetple's 
present application to goasrnmeni contracts. 

I. INTRODUCTION 

For aver a decade the Court of Claims and administrative boards of 
contract appeals (principally the Armed Services Board1 have struggled 
with contractors' requests for interest compensation as a cost, or interest 
an claims against the government. The former mvolves additional ex- 
penses in connection nith contract performance (e.g., interest paid on 
money borrowed to finance the costs of performing government-ordered 
contract changes). Interest on a claim deals with delays in making pay- 
ment. 

Bath situations will be discussed, sections I1 through VI11 addressing 
the cast-of-performance issue, and section IX reviewing the delay-in- 
payment aspect. 

4 



19601 ALLOIVAEIILITY OF I S T E R E S T  

The reeaveq of interest saga is confusing and ultimately quite frus- 
trating. At first, interest on a claim was unallowable, whereas as a cast 
of performance, recovery of interest \vas possible, indeed, for a f e r  years, 
even likely at  the Armed Services Board of Contract Appeals. Today, 
interest associated with payment delays clearly is compensable, whereas, 
a8 a cast of performance, recovery of interest is unlikely, although Still 
possible. Recent Caun of Claims decisions have almost eliminated any 
chance of compensation except for preJuly 1970 fixed-price contracts 
where the emtractor 1s able to demonstrate the need to barrow in order 
to finance government-caused additional work. The b e d  Services 
Board, while reluctantly following the court's lead, continues to  argue, 
albeit as dictum, that recovery under other circumstance8 is appropriate. 

Thus, while the mles regarding interest compensation for delays in 
payment have completely changed, we have come full circle with respect 
to the cast-of-performance issue; essentially we have taken a longjourney 
only to  find ourselves back at  the starting point 

11. THE GENESIS OF THE "NO-IXTEREST' 
POLICY 

A .  SOVEREIGS IMiMiXITY 

The principle that the sovereign could do na wrong, or in a more 
practical view, could not be sued in its own c o r n s  or any other courts 
without its consent and permission,' had its origin in the common law. 
Until 18.55, this principle was adopted in toto and without exception by 
the United States in dealings Rjth its citizens. There was no judicial 
tribunal in which the citizen could litigate a private claim against the 
gavernment.'Inrecognition ofthis injustice, and the abuses oftheprivate 
bill system, the Court of Claims was created by the .4ct of February 24, 
186L3 In the fimt year of existence, the c o w  indicated by its decisions 
an attitude of judicial conservatism, based in all probability on its belief 
that sovere~gn immunit? vas still a viable concept.' Its attitude on in- 

, Sea. e # , discussion at Lynch V.  United Stares. 282 U.S. 611, 5 8 M Z  (1834). 
a Shelry, The .Myth that the Kzng can do no W ~ o n g ,  22 Admm. L. Rev. 587. 689 
(1810). 

* Shemy aupm note 2. af 60a 
Act of Feb 24, 1865. ch. 122. 10 Stat. 612 
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t e r e s  can best be summed up in Pacific Coast S.S Co L. Cnited States,j 
where it stated: 

As a nght in the nature of property. or as a premium or profit 
for the use of money, interest was not allowed at common law 
Contracts for the pakment of interest as an accessory or incident 
to pnncipal were treated as usunous and punishable as u s q .  
In this country the payment of interest became sanctioned by 
statute for contracts, express or implied, or by imy of damages. 
either for a default in the payment of a debt or for a use or 
benefit denved from the money of another.' 

Here, the court is reiterating the traditional fiat that interest will be 
paid only on the permission of the sovereign through its legldlatire offices. 

This lule has a continuing vitality. In a more recent deemon b> an 
adminstrative board of contract appeals. the follau-ing was enunciated: 

[Tlhe common Ian mle that delay or default in payment of money 
gi\er n s e  to a right to recover interest has been held not to be 
applicable ta the sovereign government on grounds of public 
convenience. unless the rovereign's consent to pay interest has 
been exhibited by an Act of Congress, or by a lairful contract 
by its executire officers.' 

The doctrine of sovereign immunity was codified by an act of Congress 
which stated that interest cannot be allowed on any elaim except "upon 
a contract expressly stipulating for the payment of In its 
present form, the statute reads. 

Interest on a claim against the United States shall be allaued 
in a judgment of the Court of Claims only under a contract or 
Act of Congress expressly providing for payment thereof.e 

Exceptions to the doetnne of sovereign immunity appear to be ngidly 
circumsenbed. Interest on a claim IS allowed only u-hen some provision 

E P a d c  Coaaf S.S. Co 
e I d  at 49 

e Tillou I United St~res .  1 C t  C1 220 (1865). Aef of March 3, 1863. eh 92. 
S 7. 12 Star. 766 
0 26 U.S c 5 2616(~) ( m 6 1  

6 

United States. 33 Cf GI. 36 (1897) 

Gifford Wood Co.. ASBCA Xa. 3816, 67-1 B.C A para. 1192. at 3327 (1967) 



19801 ALLOWABILITY OF INTEREST 

in the contract or an act of Congress expressly provides for such pay- 
ment.l0 Additionally, it has been interpreted that the prohibition on the 
payment of interest, with two exceptions noted in the statute, was ap- 
plicable not only to the Court of Claims, but to all federal courts." In a 
similar vein, the Armed Senices Board of Contract Appeals (hereinafter 
referred to as ASBCA) and the Comptroller General have held that, in 
the absence of a statutory or contraetural provision allowing for the 
payment of interest, it will be disallowed." 

B.  DEFENSE ACQUISITION REGULATION (DAR) 
SECTION XV 

. 

Following in the shadow of the doctrine of sovereign immunity and its 
statutory stepchild, 28 U.S.C. 5 2516(a) (1976), the Defense Acquisition 
Regulation (formerly Armed Senices Procurement Regulation) has long 
and consistently maintained that interest is an unallowable cost.18 In its 
current form, DAR approaches interest at 5 1M05.17, entitled"1nter- 
est and Other Financial Costs," as follows: 

Interest on borrowings (however represented), bond discounts, 
costs of financing and refinancing operations, , , . are unallow- 
able except for interest assessed by state or local taxing BY- 

thorities under conditions set forth in § 1L205.41." 

In 1970, Defense Procurement Cucular [DPC] No. 19," and the DAR 
implementation, B 16106, made the cost principles of Section XV a p  
pliable to price adjustments of fixed-price contracts. Coupled with the 
consistent DAR disallowance in cost-type contracts, the recovery of in- 
terest on borrowings to finance modifications to fixed-price contracts 
entered into subsequent to the effective date (1 July 1970) of DPC No. 
79 was precluded. (It would appear, at least in part, that the concept of 
sovereign immunity was enjoying a continuing vitality.) 

Io Komatau Mfg. Co. V. United States, 132 Ct. CI. 314 (1955). 

United states Y.  Goltra, 312 U.S. 203 (1941): United States Y.  NorthCarolins, 
136 U.S. 211 (1889); Angaria V. Bsynrd, 127 U.S. 251 11887); United StPtea Y.  
1M.M Acres of Lmd,  264 F. Supp. 189 (D.C. Neb. 1961). 

I* Plmetronies, Inc., ASBCA Nos. 7202 m d  7555, 1962 B.C.A. pam. 8956 11962); 
Ma. Comp. Gen. Dee. 5168778 (14 Apr. 1966). 
lil P .  Trueger, Aoemnting oUrda,forDe/snss Contraetora 601 16th ed. 1971). 

DAR 8 1&206.17. 
Defenae Roeurement Cireulnr No. 79 (15 May 1970). 
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111. PRE-BELL DECISION3 ON THE 
ALTOWABILITY OF INTEREST ZN A CLAIM 

A.  TREATMENT BY THE COCRTS 

I .  Interest a l l o m d .  

Phillips Construction Co., Ine. L'. I'mted Stotes'iinvolred a contractor 
who entered into a fixed-price cantract with the government to build 800 
Capehart housing units at  Myrtle Beach."Under the Capehart Act,18 the 
contractor was required, inter alia, to borrow the full amount necessav 
for performance expenses and to 8ecure the loan with a note and mart- 
gage, which arrangement was in turn guaranteed by the United States. 
The contract specified that the mortgagee-builder would he liable for 
interest in a fixed amount for a specified peliod." 

During performance, adverse weather necessitated agreed-upon ex- 
tensions of completion dates which were formalized by supplemental 
agreements. The contractor was forced to pay additional interest to his 
mortgage banker for them time extensions. The fact8 indicated that a 
portion of the delays was attributable t u  a changed condition: the inad- 
equacy of the government-designed drain pipe. The contractor requested 
that the contracting officer issue a change order tu cover the interest 
costs, but this was denied. He appealed to the ASBCA." and h a s  again 
denied payment on the basis of a lack of statutory authority and con- 
tractual obligation on the part of the United States. The board did rec- 
ogmize that the contractarsuffeiered high costs due to the adverse weather. 

The contractor sued fur the interest in the Court of Claims. In  its 
opinion, the court stated: 
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inherent in the scheme of that Act that the contractor would 
obtain private financing and pay interest, and interest costs 
were placed in the very same category as more tangible costs 
of construction. Plaintiffs contract, as we have said, embodied 
that position. 28 U.S.C. D 2516(a).*' 

The board had recognized that the contractor suffered higher casts 
because of the adverse weather. In addition, there was evidence of the 
payment of increased amounts of interest to the mortgage bank. How- 
ever, these evidentiary paints apparently would have been of little succor 
to the contractor if the Capehart Act did not contemplate the payment 
of interest as part and parcel of the financing scheme. In .a successor case 
involving this contract, the court made abundantly clear that the gav- 
emment is liable only for that interest accrued as a result of the delays 
attributable to the government's fault or responsibility, i.e., the changed 
condition." Thus, while the (first) Phillips Constmetion Co. decision 
represented a liberal turn by the court, it is probably clearly distingwsh- 
able from other cases as having involved the provisions of the Capehart 
Housing Act. 

L. Merest denied. 

Section 2516(a) of Title 28, United States Code, has been used by the 
c o w s  to deny interest "on" claims under government contracts." A 
classic enunciation of this position can be found in Ramsey II. h i t e d  
States." The plaintiffs in this ease, trustees in banlauptcy, brought action 
to recover on two contracts to supply caskets to the Quartermaster Corps .  
The contract had a redetermination clause which provided for the upward 
and downward revision of prices and prompt negotiation in good faith by 
the contracting officer. The caskets were delivered in 1947 and 1948 and 
the contractor requested an upward price revision which was denied by 
the contracting officer. The decision was appealed to the War Department 
Board of Contract Appeals" which granted a price increase of one 

"I 119 Ct. CI. at M. 
s* Phillips Constmetion Co., h e .  V. United States, 194 Ct. C1. 695 (1971). 

sj United States Y .  Geriaeh Live Stack Ca., 339 U.S 725 (1950): Unfed States 
Y.  N.Y.  Rayon Importing Co., 329 U.S. 664 (1947); Smyth V. United Sratea, 302 
U.S. a29 (1931); Mora" Bros. Ca. Y.  United States, 61 Ct. C1. 73 (1925). 

n. Ramsey V. United States. 121 Ct. CI 426 (1961) 
Sterling Mfp. Co., WDBCA No. 1722 (1949). 
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hundred percent. During the course of the board proceedings, the eom- 
pany wae forced to file a petition for reorganization under chapter X of 
the Bankruptcy Act, Titie 11, United States Code. The plaintiffs sought 
damages for breach of contract, contending that there was an implied 
condition in the contract that the g o v e m e n t  would pay for the caskets 
within a reasonable time &er delively and acceptance. Included, inter 
alia, in the prayer was the amount for interest paid on loans to finance 
the manufacture of the caskets. 

The court opined 

The payment of interest [by the Government for delay in pay. 
mentl ae such was neither expressly provided for by the cor- 
poration's contract with the War Department nor by any Act 
of Congress. Plaintiff8 attempt to avoid the effect of this by 
designating their claim as one far damages, consisting ofinterest 
on amounts paid out by the corporation to third persons. But, 
89 this court pointed out in Moran Brathers Ca. u.  UmtedSta tes ,  
61 Ct. CI. 13, 106, "Calling interest 'damages' or loss does not 
deprive it ofbeing interest, and the statute forbids the allowance 
of interest."" 

Thus, as can be derived from the opinion, the court has interpreted 
the Seetian 2516(a) prohibition via I vis interest on a claim as applicable 
to government delays in payment. Other cases have so treated this sta- 
tutory prohibition." (Interest on a claim is discussed at length in Seetian 
IX of this paper.) 

B .  TREATMENT BY THE ARMED SERVICES 
BOARD OF CONTRACT APPEALS 

1. Interest allowed. 

The ASBCA has not always marched in lock step with the court8 on 
the question of allowing interest "in" a claim, or more specifically, when 
the allowability of interest claim had origin in factors such as price re- 
determination, tgpe of contract involved, convenience termination or 
equitable adjustment. A survey afeases \rill serve to iliustrate the board's 
approach in these area.. 

121 Ct. Cl. 452. 
sss note a, *,'pa 

10 



19801 ALLOWABILITY OF IXTEREST 

a. 

In Wichito Engineering Co.," a 1956 case, the contract was for the 
rebuilding and repair of one thousand 2% ton trucks. The contract con- 
tained a redetermination article. At the terminus of the performance 
period, a dispute arose, inter alia, as to the indirect costs, including 
interest, in the redetermined price. 

Price redetennmatton, 1955 to 1970. 

In arriving at their decision, the board stated, in pertinent part: 

There w m  no evidence as to whether , . , the parties, in ne- 
gotiating the contract, ever discussed the subject of interest and 
its "allowability" upon price redetermination. There is no pro- 
hibition against the inclusion of interest as a cost for the purpose 
af pricing fixed-price contracts, including fixed-price contracts 
containing "Price Redetermination'' articles in current regula- 
tions. . . .?$ 

It should be remembered that at this time, the DAR Section XV cost 
principles were mandatory only as to cost-reimbursement contracts and 
were to  be used only as a guide in fixed-price arrangements. In this case, 
a fixed-price contract with a redetermination clause was involved. It 
appears that the board lingered on the question of whether the parties 
discussed and clarified the question of interest (in a redetermination of 
price) prior to the award af the contract 

The ASBCA in Satianal Electronzes Laboratory, I ~ C . , " ~  a 198 case, 
justified the inclusion of interest on a different basis. Tno fixed-price 
contracts for shutter assemblies contained a price redetermination article 
which was considered binding in spite of the fact that they were not 
supposed to  be included in the contract. The amount of the contract was 
in dispute, including the categories of direct labor, indirect manufacturing 
expense and general and administrative (G & A) expense, which incor- 
porated a sum for interest. 

The board argued against the contractor's requirement for bank fi- 
nancing, but then stated that it had shown, on the whole, B need for 
borrowings. The ASBCA allowed the interest as part of the G & A pod, 

1p Wichita Englneenng Co., ASBCA KO. 2522. 6 C.C F para 61804 (15551 
- I d .  at 52, E04505  
a" Nztional Eiectrmies Lab. Ine.. ASBCA Nos 2505, 3180, 57-1 B.C.A. para. 
1241 (1957). 
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but added the careat, "in computing the amount of profit to be alloped. 
it is not for conzideration ab a cost of performing the contract."31 

In addition to the existence of the redetermination clause, the board 
here stressed the need for the contractor's bank Financing and in the 
same breath enunciated the government's position that interest \$as not 
a   COS^," but then alloned It as an indirect cost in the G & A pool. 

In  a 1961 ease inrolring the redeterminatm clause, Elreimnies C o o  
po,atia?i of A r n e i ~ a , ' ~  there was a fixed-price classified supply cantr.act 
for electronic airborne equipment. The demands of the contract caused 
an unauthanzed increase in the voiume of iiark and concomitant costs 
To finance these expenses. the contractor borraee 
York bank on a shon term (six-month) note at 
realized payments an the contract, it paid off the loan. The contractor 
questioned the reasonableness of the price of the contract pursuant to 
the redetermination clause and requested an upward adjustment. in- 
cluding a sum for interest.s 

The ASBCA,  m amving at  its find ga. quoted L n t m  Lahoia tonrs .  
Ine.," far the proposition that intere t on borrowed funds ~n a proper 
case can be allowed as a cost for pricing purposes The board also quoted 
eminent accounting authority to the effect that interest IS just 8s much 
an out-of-pocket cost as other costs incurred by the company. The result 
was that the board allowed interest on the contractor's short term bor- 
rowings. 

This finding appears to go a step further than the previous case (Elre- 
tronies Corporation of An&ea) toward the traditional industry vie% 
that interest is a cost. Honeier.  in the instant case, 8s neil as the others 
cited, the redetermination clause wad the iehicie for the re -e \a iua tm 
of the elements of price in the contract 

b.  Cost - fypr  conii.aeis. 

The ASBCA has been consistent in den)mg interest m cost-reimburse- 

Id at 3662 
sa Eleetromes Corporatian oiAmerrca. A S B C I  l io  4770. 61-2 B.C A para 3134 
(1861). 
ds Id BL 16,272. 

2071 (1858). 
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ment type contracts, However, in at least one decision, W. H o m e  Wil- 
liam Company,86 the board held that interest, though nonreimbursable 
as a cast, could be considered in adjusting the fee. The board stated In 
pertinent par t  

[Ilf 88 a direct result of additions to the work to be performed, 
it is necessary for a contractor to employ additional capital, or 
borrow additional money, interest being nonreimbursable, may 
be considered as a factor in calculating the equitable adjustment 
to be made in the fixed fee. But in that event, the necessity for 
additionalcapitalor borrowed money must grow out of increased 
work to be performed, and not out of increased actual over 
estimated costs. , . ? 

The board here appears to recognize the reality of interest as a cost 
by performing an "end run" and including it not as B cost factor but as 
an increment to the fee. 

e. Convenience lennination o f p r i m  eontmetors underpre.lg60 DAR 
(ASPR). 

The rationale for making interest a nonreimbursable item under cost- 
reimbursement contracts does not extend to the termination of fued- 
price ~ont rac ts .~ '  The board, operating under the aegis of the pre-1960 
DAR, allowed interest in claims pursuant to the termination for conven- 
ience clause. In a 1959 case, Acme Coppersmithing ami Machine Co.," 
the contract was terminated for convenience in an arrangement calling 
for the delivery of elevating and traversing assemblies. The contractor 
appealed from a formula settlement utilized after the failure of the parties 
to arrive a t  a negotiated settlement. Inter alia, the contractor claimed 
interest paid from the date of the termination of the contract and not 
interest accruing during the performance period. The board, following 
its findings in Dunbar Kapple, Znc.,"e said that "the statement of prin- 
ciples incorporated into the contract shows 'interest an borrowlngs' as 

W. Horace WilLms Company, WDBCA No. 86 (1943i. mted m H K. Fersuaon 
COTIIDMY. ASBCA No. 2826, 57-1 B.C A. P ~ P .  1283 (1967). 
=id, si-1 B.C.A.  pmB. 1293, 

Green, Castzng and Pricing in Centmi Ameals Pmeedwes ,  18 Fed B.J 
lea, 18%96. 
= Acme Coppemmthing and Machine Co., ASBCA Nos. 4413,6016. 6?-1 B C.A. 
p-. 2186 (msi. 
sa Dunbsv Kapple. Inc., ASBCA NO. 8631, 57-2 B C A para. 1448 (1957). 

4034. 
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an allowable cmt, but only ta the extent that it is allocable to, or should 
be apportioned to, the terminated ~ontraet."'~The board went on to hold 
that the contractor had failed to make this showing in his burden ofproof. 

The court held in effect that interest accrued or allocated to the ter- 
minated portion of the contract is an allowable cost, but interest on 
borrowings after the termination date is not recoverable. 

In a 1970 ASBCA case, Douglas Corporation," the issue revolved 
around interest on funds borrowed by the contractor before and after a 
1957 termination for the convenience of the government. The actual ter. 
mination settlement was not concluded until 1969 when the board decided 
all isme8 except the allowability of interest. The facts indicated that the 
contractor borrowed money to finance the performance of his contract 
before it was terminated and borrowed money subsequent t o  the ter- 
mination to pay for the administrative costs of the termination of settle- 
ment. The board allowed interest on funds borrowed to finance the 
performance of the contract during the period 1967-1969 and also allowed 
it on funds borrowed to finance the termination settlement in the same 
time frame. The ASBCA labeled this accrued interest "settlement ex- 
pense." However, it disallowed interest dunng the penod that the con. 
tractor did not diligently prosecute his appeal. 

It would appear that the board in Douglas played a semantics game 
in allowing interest on the termination settlement and describing it as 
a "settlement expense." 

d .  Equitable adjustment. 

Interest was allowed in an equitable adjustment in a 1959 ASBCA 
ease, Lake Umon Drydock CO. '~  A fixed-price contract vas executed in 
1951 for the construction of four wooden minesweepers. The government 
deiayed in furnishing the government furnished property (GFP) for the 
construction of the ships. As a consequence, the contractor borrowed 
money to finance the higher costs of performance, Both parties agreed 
that the contractor was tO be compensated for costs incvrred for the 
tardy furnishing of supplies by the government. Among the costs re- 

m 6 S 1  B.C.A para. 2136. st 9243. 

Douglae Colpor~rion, ASBCA No. 14998, 7&1 B.C A. para 8338 (1970) 
** Lake Union Drydock Co., ASBCA Bo 3073, ELL1 B C A para. 2229 (1969) 
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quested was interest on money borrowed by the contractor and allocated 
to the claim up to the date of the appeal. The board allowed the amount 
of interest that the evidence established as being reasonably necessary 
to the performance of the contract and allocable thereto. 

The board in this case was operating under the 1949 DAR which was 
in effect at the time of contract formation. As indicated, interest was 
allowed in this equitable adjustment claim, but only to the extent that 
it was shown by evidence to be allocable to contract performance 

In a later decision, Dwxel  Dynamics C ~ p m t i o n , ' ~  the contractor, in 
m a n u f a c t ~ n g  mine casings for the government, incurred additional ex- 
penses due to various government delays and changes. The contractor 
sought recovery of $112,448.33 as interest payments on those extra costs. 
The ASBCA felt that the bulk of this claim was in the nature of interest 
on a claim against the United States and not allowable. But, the board 
did allow interest on the amounts borrowed to perform the additional 
work imposed by the government, baaed on records ofthe amountspaid, 
allowing recovery of $47,000. 

It is interesting to note in this case that the contractor was not required 
to produce a precise rendering of expenses as a result of the gavernment'a 
changes and delays. The board accepted a fair and reasonable approxi- 
mation.u 

A case's decided one month later by the ASBCA adhered to the Drezel 
holding, but did not allow interest on the financing of the accelerated 
contract work because progress payments were made available to the 
contractor on an accelerated basis at the Same time. The board found 
these progress payments adequate ta finance the changed work. 

9. Interest denied. 

a. Priee redetermination 

The ASBCA,  contrary to its treatment of the claims discussed in the 
above section, has disallowed interest in price redeterminable contracts. 

* Drexel Dynsmica Corp. ASBCA Nos. 9a2. 9611, 9793, 10608, 67-2 B.C.A. 
para. 6410 (1967). 

a Gibbe Shipyards, Inc., ASBCA NO. 8998, 67-2 B.C.A.  p m .  6458 (3961). 
I d  , 67-2 B.C.A.  para. 6410. at 29,699. 
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The Swartzbaugh Manufacturing Company contracted in 1947 to produce 
a new type of food container. The contract was firm fixed-price and 
because of the experimental and developmental nature of the nark m- 
eluded a price revision clause. That provision pro\ided for an increased 
or decreased contract price to be determined within 60 days of the com- 
pletion or termination of contract performance. At the conclusion ofthe 
contract the contracting officer denied items of increased cost claimed 
by the contractor and issued a unilateral price redetermination. The 
contractor appealed" this determination, includmg the disalloaance of 
interest on the extra casts of production, In reference to the allowance 
of interest, the board stated: 

Appellant established a continuous loan with the Toledo Trust 
Company far the purchase of inventow and equipment required 
for the production of the supplies to be manufactured under thla 
contract. The Board is quite aware that interest 1s popularly 
treated as a necessary business expense. I t  is an allowable cost 
in termination of fixed pnce contracts (ASPR M 0 2 b  (1411, but 
for reasons explained in Rainier. . . it haa been Army policy 
to disallow interest an borroned money as a cost m negotiations 
for the revision of price. The disallowance of this interest item 
is therefore sustained." 

This c u e  had a sequel. On appeal from the decision of the contracting 
officer after remand for further consideration, the ASBCA reevaluated 
its previous position on allowability and held that interest associated Kith 
money barrowed for the purchase of inventory and equipment to perform 
the contract was a properly chargeable expense of performance." In 
making this ruling, the board added the caveat that "such a charge. 
however, will not be permitted to serve as a base to enhance the profit 
of the contractor who must borrow to perform his contract as against the 
one who is able to provide his own operating capital."48 

In another ease involving the redetermination clause, Wmlter Motor 
T m e k  Co ,*the contractor, who entered into a firm fixed-pnce contract 

"The Swartzbaugh Manufacturing Co , ASBCAKo. 792. 6 C C.F. para 61.479 
,,.,io\ 

" 6  C C.F. pms b1.479, at 52,157. 
*The SwMsbaugh Manufaetunng Co., ASBCA No 3118. C7-2 B C A. para 
19cp ,196,) .___ ~ 

** 57-2 B.C.A.  para 1368. 81 4460 
Walter Motor Tnwk Co . ASBCA No. 8054, 661 B C A para 6366 I19661 
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for the manufacture of trucks in 1561, disagreed uith the contracting 
officer's decision an a revised price. 

The ASBCA denied the contractor's claim for interest as a cost and 
would allow only a fair and reasonable adjustment in the price as a whole. 
Because thia was a fixed-price and not a cast contract, this adjustment 
in reality amounted to a diminution of profit. In addition, the board 
utilized an 08-repeated argument by stating that the price should be no 
greater because the contractor borrowed the necessary capital and that 
a borrower should get no more than one who used his own 

b. Cost-type contracts. 

Since the inception of the DAR Section XV cost principles in 1545, 
interest has been an unallowable cost in cost contracts. The ASBCA has 
been consistent in its denial of interest as the fallowing case8 willindicate. 

In H. K .  Felguson Co.,j2 the government made various changes to 
cost-plus-fixed-fee contracts, which nearly doubled the costs of construc- 
tion. The contractor requested an increase in his fixed fee; one of the 
costs enumerated was interest. The board denied the contractor's claim 
and opined that the contractor had failed to show the amount by which 
interest charges were increased as a result of the changed work, and that 
the increase was disproportionate to  the increase in cost caused by the 
changes." 

In Daystmm Instrument Dimston," the ASBCA enunciated the pro- 
visions of DAR Section XV in its denial of interest. The contractor en- 
tered into a cost-plus-fixed-fee contract for the manufacture of f i e  control 
systems. The contractor tank exception, inter alia, to the disallowance 
of interest in the G & A pool. 

The board stated that costs not allowable under DAR Section XV 
include: 

costs which relate to, and are applicable to, the performance of 
the contract, but which are expressly made nonreimbursable 

s1 6&1 E.C.A. para. 5365, ai 26,173. 
a* 57-1 E.C.A. para. 1293. 

57-1 E.C.A. para. 1293, at 4034. 
Daystrom lnstrvment Division. ASBCA No. 3428, 5e-1 E.C.A. para. 1588 

(1958). 
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ordinad? for reasons of policy. Included in [these] unaliow 
able costs are Interest, donations and entertainment expense. 
Such costs. to the extent applicable to  the AFC contract, are 
required to be absorbed out of the fixed fee and cannot properly 
be allocated to . . any other contract.6' 

Interest a a s  again disalloued as a cwt.  albeit in more erpliat terrni- 
tl0lC'm. 

.4 case decided un the basis of the 1 duly 1960 edition of DAR uas 
.Vavg;gos, I v c . ' ~  The contract in this ease uas terminated for convenience. 
The contractor claimed. as part ofhis costa. the intereat on a loan required 
ta finance the contract work. The termination clause. unconientional in 
its wording. allowed for an equitable adjustment m the ao rk  performed. 
The board. quotmf DAR I 9  iL205.ll .  G3.302. and b i 0 l ( a ) ( O .  disal- 
lowed the interest elaim 

Another case falloaing the puniea  of the 1 Jul) 1960 edition of DAR 
and its cast principles IS Ii'eatarn Stales Pn,n!qng Cn '- The contractor 
had a lump sum contract to paint housing at the .Air Force Academy. 
His contract eventually was terminated for convenience The contractor 
contended that he pas entitled to interest on the unpaid portion of his 
claim. The termination fur convenience clause prwided that the  deter^ 
mination of costs thereunder war t u  be governed by the cost principles 
of DAR Seetian XV. 1 July 1960. The AEBCA determined that interest 
was not an allowable cost and uas therefore not recoverable pursuant 
to the termination for convenience clause. The board ais0 stated that 
there was no statute or provision m the contract providing for the pay- 
ment of such interest. 

Savgas,  then, differed from I i ' ea t rm States m the a.ordmg of the ter- 
mmatmn for camenience clause. Both cases ultimately ivere decided on  
the issue of interest as a cost, 
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d. Equitable adjustmnt.  

In Terry Industries,’ a nonpersonal services contract, executed in 
1954, provided for the overhaul and repair of machine assembiies. The 
contractor sought damages based on the fact that the government was 
required to furnish all parts needed as GFP and failed to do so, neces- 
sitating the borrowing of money to purchase them. The contractor, as 
part of his claim, sought interest on the loan. The ASBCA found the 
claim for interest to be without foundation, as the contract terms did not 
provide for payment thereof. In addition, the board was unable to de- 
termine the amount of the loan, the terms af the loan transaction, or the 
extent the money was used in this or other contracts. It WBB the “impres- 
sion”ofthe board that the contractor was, in reality, s e e h g  the recovery 
of interest on money due it by the government.” 

The ASBCA in G.M. Co. Manufacturing, I ~ C , ~  denied the contrac- 
tor‘s request for interest on an equitabie adjustment, following the Terry 
holding in rendering its decision. 

In summary, the Court of Claims, adhering strictly to the provisions 
of 28 U.S.C. 5 2516(a), allowed the recovery of interest with respect to 
a government contract only under very narrow circumstances. Deviating 
from its traditional position, it aiiowed the recovery of interest where 
the Capehart Act contemplated interest as a part of the financing scheme 
and as a cost on par with other constnrction expenses. 

On the other hand, the ASBCA attempted, in certain situations, to 
achieve an equitable balance between the respective positions of the 
government and the contractor by allowing interest. In ked-price con- 
tracts with redetermination clauses, the recovery of interest was 
pounded on the inapplicability of DAR Section XV cost principles, the 
necessity for the contractor‘s bank financing, and presumably, the rea. 
sonabieness of the rate of interest. The board has allowed interest, in 
redetermination, as an ordinary cost or spec i i idy  as an element of the 
general and administrative expense pool. Where the board has disallowed 
interest in redetennination, it has done so on the basis of the equality 
of treatment of contractors, i.e., one who borrows should get no more 
than one who use8 his own capital. 

Terry Industries. h e . ,  ASBCA No. 3634. 59-1 B.C.A. p-. 2193 (1959). 
59-1 B.C.A. PUB. 2193, at 8581. 
G.M. Co. Manufacturing, h e . ,  ASBCA No. 6346, 6&1 B.C.A. p-. 2518 

(1960). 
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The ASBCA's treatment of cost type contracts has been consistently 
against the allowability of interest as mandated b) the DAR Section XV 
cast principles. However, it has allowed interest indirectly, by sanction- 
ing an occasional upward adjustment of the fee 

The board also has allowed interest in convenience terminations of 
fixed-price contracts under the mandate af the pre-1960 DAR. Generally, 
the contractor had the burden of showing that the borrowings were 
allocated or apportioned to the terminated segment of the eontract. As 
indicated, post-1960 DAR cost principles disallowed interest on termi- 
nations in fixed-pnce contracts, and terminated interest claims falling 
within the pwview of those cost pnnciplea were denied by the board. 

Mast importantly. the ASBCA. setting the stage for the Be!lB1demsian, 
allowed interest in fixed-price contracts ac part of an equitable adjusr- 
ment. In the cases so decided, additional expenses were incurred by the 
contractor due to delays and changes on the part of the government. The 
board allowed the quantum of interest reasonably necessal?. and allocable 
to the performance of the contract. In those casea denpng recovery of 
interest as part of an equitable adjustment, the ASBCA was unable to 
ascertain the nece&y and allocability of the loans. The board also 
grounded its denial an that shield of savereign immunity, 28 U.S.C. 
B 2516(a). 

IV. T H E  ADVENT OF BELL V .  CYITED STATESE2 

A. INTEREST AS A RATIONAL ELEMEiVT OF 
COST IK AN EQUITABLE ADJUSTMENT 
PURRSL'AVT TO-THE CHANGES CLACSE 

The zenith in the court's search for a lopcsl Statement of policy on the 
allowability of interest in government contracts came in the case ofJoseph 
Bel! u .  Untied States. It  would appear to be a logical extension and 
expansion af the board's rationale in Drerel and Gihbs Shipyards, noted 
above, and was the first pronouncement by the Court of Claims on the 
question of interest entitlement in equitable adjustments." An extensive 

'I Jmeph Bell Y .  United States. 186 CL C1 189 (1968) 
'- I d  

(1968) 

20 

The Rainier Ca.. Inc.. ASBCA Y o .  3665. 69-2 B C.A. para 8060, sr 37,402 



19801 ALLOWABILITY OF INTEREST 

recapitulation of the facts of the instant case is necessary to understand 
its holdings. 

The plaintiffa sought a review of the ASBCAs decision in The Rainier 
Company,@'in which they were denied relief in the farm of an equitable 
adjustment. The contract in dispute required the manufacture of 62,552 
bomb parachutes at a unit price of $67,628 and a total contract price of 
$4,230,266.60. A contract modification changed the delivery schedule to 
allow for the delivery of a pilot lot of parachutes in October, 1963, and 
for monthly deliveries commencing in Febmaly, 1954 at a rate of 6,500 
units per month. A target completion date of January, 1956 was pro- 
mammed. The contract in the case contained the so-called "broad farm" 
Ehanges clause set forth in paragraph 7-103.2d of the Army Procurement 
Procedure (APP). It stated in pertinent part. 

If such changes came an increase or decrease in the amount of 
work under this contract or in the cast of performance of this 
contract or in the time required for its performance, an equitable 
adjustment shall be made. , , 

The parachutes were manufactured in accordance uith military specifi- 
cations formulated by the Ammunition Command, Joliet, Illinois. No 
deviations from the specifications or drauings w r e  permitted except on 
the authority of the contracting officer. 

The parachutes were inspected by an Army inspector during the man- 
ufacturing process and all complied with the specifications and drawings. 
However, the finished parachutes also were required to pass Army bal- 
listics tests at Aberdeen Proving Ground. Testing at this facility u-as by 
aample; if a sample failed, a retest was made from a new sample in the 
same lot. If the contractor was determined responsible far the failure, 
the defect was to be remedied at his expense. Xany of the parachutes 
failed to pass the ballistics tests. The contractor felt the procedure was 
unfair because he was making the parachutes in accordance with gov- 
ernment drawings and specifications and the rejected lots represented 
a significant portion of his capital. 

The contractor's treasurer, Joseph Bell, extremely unhappy about the 
situation, traveled to the Ammunition Command to discuss the military 

I d  - 186 cr CI ma 
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specifications and w'as told by a lieutenant to "take it easy, mark time, 
and we niii find the ansuer for you.'xf 

Later, in accordance with specification deviations developed by another 
parachute contractor. change order 41 ha8 issued t o  remedy the test 
failures in ail subsequent parachutes. Agreement an a price adjustment 
was made. As it turned aut, change order 41 was only a qualified success. 

Several other change orders of importance to the performance were 
issued. Change order 37, 24 June 1964, provided for future acceptance 
of lots even though failing the ballistics tests, If  there was no evidence 
explaining the faiiure. The contractor accepted this change order but not 
change order 40 which eliminated the norda "may be accepted" from 
change order 31 and substituted "shall be given consideration towards 
acceptance on a ivairer basis." 

Evidence indicated that the production slow-down in the MayJune 
period occurred because the contractor was rearranging the production 
line in accordance nith the design deviation of change order 41. At no 
time did the contractor suspend the production of parachutes; parachutes 
were submitted for test after implementation of change order 41 and 
some failures were still experienced 

The contractor contended, in his appearance before the ASBCA, that 
the test failure problem had created a deceleration in production and 
scheduled deliveries, all of which increased the cost of production. He 
gave as a rationale far the deceleration the remark of the lieutenant at 
Joliet to Mr. Bell and the "waiver procedure by which parachutes failing 
the ballistic te8t u~ould be rejected and later accepted upon waiver of the 
requirement.'*'The board was not persuaded by the alleged deceleration 
statement of the lieutenant because they felt that the reasonably prudent 
man would request e. unt ten  c o n h a t i o n  and at the same time question 
the authority of the officer to make such a statement. After looking at 
all the evidence, the board found that there wa8 delay attributable to 
the ballistics test failure for which the contractor was held accountable. 
In summation, the ASBCA found there was no deceleration under the 
"Broad Farm" changes clause entitling the contractor to a price adjust- 
ment. 
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The Court of Claims disagreed nith the board's holding. The fact that 
the parachutes did not pass the ballistics tests could be attributed to the 
govemment'a defective drawings and specifications." These test failures 
resulted in a Seven week disruption of the contractor's production during 
the period MayJune 1954. The c o w  felt that the ASBCA should have 
applied the constructive change doctrine, "by treating as done that which 
should have been done." Phrased another way, the contracting officer, 
in recognition of the government's fault should have issued a deceleration 
order pending correction of the government's specifications and draw- 
ings 

In addition, the court a180 disagreed nith the board's interest cost 
disallowance which was grounded on a lack of evidentiary support. The 
c o w ,  citing Kaman Aircmfi C O ~ . , ~ ~  stated that DoD now allowed in- 
terest on borrowings as part of equitable adjustments under fixed-price 
contracts. It rejected the argument, often made, that this DoD practice 
was in conflict uith 26 U.S.C. 5 2516(a), opiningthat the statute applied 
only t o  breach claims for payment and not, ae here, for a claim for the 
increased cast of capital involved in the perfomance of changed work.'O 

The court went on to say: 

The demand here is not based upan a "breach" but upon a change 
compensable under the "Changes" article which entitles the con- 
tractor to reimbursement for the resulting "increase . . , in the 
cost of performance of this contract.'' Extra interest on the 
borrowed money became due from Rainier because of the slow- 
down, and under generally accepted principles was undoubtedly 
an increased cost of contract performance attributable to the 
change.'' 

The court also interpreted the changes ciause as contemplating that 
additional interest costs on borrowed money could be in the verysame 
category as more tangible costs of production. Additionally, it distin- 
guished thib fact situation from that in Ramsey u.  Untted Stotes,'P and 
Komatsu Mfg, Co. Ltd u. Unzted States,' where the claimants sought 
compensation for the government's delay in making payment. 

186 Ct. CI. 200 
8s Karnan Aircraft Corp..  ASBCA No. 10141. 661 B.C A. pars 5581 (1965). 
io 185 Cf CI 205. 
'. 186 C t  C1. 205 
is Ramsey v Umfed States. 121 Cr.CI 426 (1951). 
le Komafsu Yip. Co. v Vnlfed Statea. 132 C t  CI 314 (1965) 

23 



MILITARY LAW REVIEW [VOL. 86 

The court awarded interest, though not in a specific amount, as part 
and parcel of the plaintiffs equitable adjustment entitlement under the 
changes clause.'' 

The Bell decision can be cited as authority for several propositions. In 
the main, Bell discounted the DAR guidelines as to the disallowance of 
interest as a cost in fixed-price contracts and determined that it repre- 
sented a rational cost pursuant to an equitable adjmtmmt under the 
changes clause of the contract.'s The court, as an ancillap proposition, 
set forth, in terms of black letter law, the difference between interest 
as damages and interest as a cost. In support of this, the court cited 
R a m e y  and K o m t s n ,  which were c a m  involving claimants who had 
to borrow money because of the delay in government payments due and 
owing, ;.e. the breach situation or interest "on" a claim as opposed to 
intereat "in" a claim. Unfortunately, the court did not explore the ram- 
ifreations of its decision in the detail necessary to give pidance to oo- 
tential claimants. 

E .  LIMITATION OF THE APPLICATION OF 28 
U.S.C. 8 8516(ai BY THE COURT OF CLAIMS 

The Court of Claims in Bell specifically outlined the applicability of28 
U.S.C. I 261Na) in breach situations as interest "on" a claim, as noted 
above. Later board cases have adopted the rationale in Bell vis vis 
government delays in making payments. 

V. HOW RINGS THE BELL (DECISION)? 

A. R E :  INTEREST A S  A COST OF P E R F O R M A W E  

1 .  Coat principles pmhtbition of DPC KO. 79 (19701. 

As discussed, prior to 1970 the DAR Section XV cost principleswere 
to be used only as a guide with respect to the repricing of fixed-price 
contracts (e.,&, pursuant to contract modifications and terminations or 

186 Ct.CI. 206. 
C. John TYmqui~t ,  Memorandum for FPe, Caae Note on the Bell Case 32 

11968), nlsd in Gary L. Keppbnger, Memorandum on Inrereat 8 (Aug 16, 1973) 
Ion file at the Ofece of the Navy General Caunsel. The Pentagon. Warhmgton. 
D.C.). 
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pricerevisionandredeterminationprovisions). On 15 May 1970, however, 
Defense Procurement Circular (DPC) No. 79 was issued, stating in per- 
tinent part  

The purpose of this Defense Procurement Circular is to an- 
nounce changes in the ASPR [DARI effective 1 Juiy 1970 to  
make mandatory the use of Section XV, Part 2, in the pricing 
of fixed price contracts'O (emphasis added). 

Currently this requirement is imposed by the following language: 

This Section shall be used in the pricing of fixed price type 
contracts and contract modifications whenever cost analysis is 
performed. It also will be used whenever a fixed price type 
contract clause requires the determination or negotiation of 
costs. However, applieatianafthese cast principles to fixed price 
type contracts shall not be construed as a requirement to ne- 
gotiate agreements on individual elements of cast in arriving at 
agreement on the total price. The final price accepted by the 
parties reflects agreement only on the total price. Further, not- 
withstanding the mandatory use of the cost principles, the ob- 
jective will continue to be [to] negotiate prices that are fair and 
reasonabie, cost and other factors considered.'' 

Thus the DAR 5 15405.11 prohibition against the recovery of "in- 
terest on borrowings (however represented)"" applies as well to pricing 
actions on fixed-price contracts entered into after 1 July 1970. The 
ASBCA has held that recovery ofinterest, as a cost, on actual borrowings 
made necessary by government ordered modifications to fixed-price con- 
tracts is proscribed pursuant to DPC No. I9 and DAR 5 16205.11.'0 
However, as will be discussed, contractors may be able to recover at 
least a portion of the expense through a higher profit allowance. 

It should be noted that in addition to the specific (DAR 5 1&205.11) 
prohibition regarding the recovery of interest expenses, DAR Section 

Defense Procurement Circulai N o  79, at 1 (15 May 1970). The effective dare 
of this eiieular WBQ 1 July 1910 
"DAR g 15.106. 

DAR 5 16205.17. 
7s sgstems & computer infomatlon. ine , ASBCA N ~ .  1 ~ 5 8 .  ?ai B.C A para. 
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XV imposes other general limitations on the allowability of costs. Thus, 
pursuant to DAR B 16204, costs are properly recoverable only "to the 
extent that they are reasonable . . ., allocable , , ., and determined ta 
be allowable [according to the Cost Accounting Standards, if applicable, 
otherwise generally accepted accounting 

L. Allowability mthort cost pnneiples. 

With respect to fixed-price contracts entered into prior to July 1910, 
although the boards of contract appeals have repeatedly a f h e d  the 
Court of Claims' Bell decision, they have imposed restrictions regarding 
contractors' burden of proof. In general, there were two standards im- 
posed a clear necessity for borrouing and direct tracing of borrowed 
funds. 

a. Clear necessity. 

In Singer-General Precision, h e . ,  Libmscope Group," the ASBCA 
held that, in the absence of a showing of "clear necessity" for borrowing 
to finance government ordered changes to a fixed-price contract, the 
interest expense incurred with respect thereto was not recoverable. Spe- 
cifically, the board opined: 

We have found [the contractor] entitled to be compensated in 
the amount of $499,833 for changes under this appeal. We have 
also found that the borrouings involved . . . [in which the con. 
tractor's parent's parent "supported the cash requlrements of 
bath the subsidiary and appellant, as well as all of its activities, 
by borrowings from banks and other iendinginstitutions. , , .""I 
were in the order of $50,000,000 to $60,000,000 a year during 
the performance of this contract. It is apparent that the cash 
flow position of [the parent's parent1 is such that its ''course of 
borrowing' could not possibly have been affected by the changed 
work. Hence, we can find no interest on borrowings attributable 
to the cost of performing changed a a r k  as is  required for success 
in a claim for interest. Joseph Bell 17. Cnited States As we do 

80 DAR g 1%204(b]. The bracketed rext 18 from DAR S 1G201.2, which is  elted 
at that p a n t  m the onginal of the quoted text. 

Singer-General Precinon, Inc , Libraseope Group, ASBCA Yo. 13241. 73-2 
B C A para. 10,268 (19731 
73-2 B.C.A. para 10,258, sf 48.425 
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not find specLiic borrowing, necessity for borrowing, we cannot 
find [eontractarl entitled to interest." 

Two years later the ASBCA,  in LTV Electrosystens Inc., Greenville 
D ~ V . , ~  stated: 

[Tlhis Board has consistently interpreted contraet provisions 
and the regulations applicable thereto as providing for the pay- 
ment of interest only where borrowing and the related interest 
costs were incurred beeause of a requirement to perform ad- 
ditional or changed work.= 

b. T d n g  

The second prerequisite to recovery of interest imposed by the ad- 
ministrative boards involves a "direct tracing" requirement. For exan- 
pie, in Crescent Precision Products, Zm.," the ASBCA denied the 
contractor's claim for interest expenses incurred in order to hancegov- 
ernment ordered modifications to his fued-price contract. The contractor 
alleged bomowinge of approximately $25o,ooO from its parent corporation 
which in turn had been forced to borrow from various financial institu- 
tions. The board stated that there w a s -  

no information concerning the parent corporation's dealinp with 
financial institutions, nor [was there] any reasonably direct link- 
age between the borrowings and this particular contract. In 
addition, there is no persuasive evidence that the borrowinp 
were in any way related to a change in contract performance. . . . Recognition of intra-corporate financial transactions with- 
out a direct linkage to outside institutions could rapidly result 
in the allowance of inflated and inequitable payments to eon- 
tractors" (emphasis added). 

a I d .  
B( LTV Eleetrosysteme, Inc., Greenwlie Div , ASBCA No. 1 W 2 ,  1 6 1  E.C.A. 
para. 11,310 (1915). 
'75-1B.C.A para. 11,S10,nt53,908. 

(1915). 
'' 14-2 B.C.A para 10,888, at 51.86%10. 

Crescent Preeiiion Prod., Inc , ASBCA No. 18105, 14-2 B C.A. p m .  11,310 
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More recently, the ASBCA reiterated the requirement in the Baifield 
Industnesd case by stating: 

[Contractoisl representatives have acknowledged that while a 
major portion of their daily operations were performed with 
borrowed funds, income and profit derived from its activities 
also were available and used to support its daily operations. 
Accordingly, [cantractat's] request far payment based on inter- 
est paid on borrowed funds is denied.89 

The tracing requirement is ofparticular importance to firms which engage 
in intra-corporate financing schemes, e . & ,  where the actual borrowing 
is handled at the parent or headquarters level and funding is filtered 
d a m  to the particular (division or subsidialy) contract@- 

The diviaian or subsidiary often is treated as B cost center, with 
the parent (or headquarters level) responsible for aU actual bor- 
rowings. In most circumstances, the nature of borrowings and 
the organization of accounting records of such corporations sim- 
ply do not permit the degree of traceability~emonstrating the 
impact of a change upon corporate borrowing+which the 
Boards have required. As a result, most such contracton have 
been unable to recover interest on actual borrowings as a cost 
of performance.8' 

c.  Extent of recovery 

In those decisions in which interest recovery was allowed, the next 
issue concerned the amount due. To make this determination it is nec- 
essary to consider: amount of principal. rate of interest. and period of 
interest accrual." 

8s Baifield Indurmea ,  Diviaion of A-T-0. h e . .  ASBCA Uoe 13418. 13655, 17241. 
77-1 B.C.A. para. 12,308 (1916). 

Bo See ~ ~ ~ n e 7 o l l y  L Sidman & E Zahler. Intsroal 01 Contract Claims' Baaic 
Pnne tp le s  and Guidelznes (2d ed 1, The Government Contractor Bneflng Paper 
No. lg j ,  at 6 (1918) The Bne/ing Papers are a special sene9 a i  the eommerelsl 
newspaper The Gouemmmt Contrarlor, published by Federal Publications. Inc.. 
Washington. D.C 

I d  
s* I d .  

77-1 B.C.A para 12,308, at 69,474 
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With respect to the amount of principal, the boards of contract appeals 
generally attempt to determine the specific amount borrowed in order 
to finance the particular additional work imposed. Thus, in Sational 
Manufactunng, Z ~ C . , ~ ~  the ASBCA first determined the time the can- 
tractor devoted to performing a contr'act change, then, on s monthly 
basis, the money spent to fund the additional work.M ' 

Regarding the appropriate rate of interest, the usual approach is to 
allow the rate paid by the contractor, provided it is reas~nable. '~ Where 
it was "not possible from the record presented to derive with mathe- 
matical precision a representative rate far the entire period . . . appli- 
cable to resolving [an] interest claim . . .," the ASBCA awarded a jury 
verdict rate.*, 

The final question as regards the amount of interest due  concern^ the 
time during which the rate is to be applied to the principal. I t  is well 
settled that the period begins to run at the time interest expenses in 
connection uith financing the additional work are first incuned,m On the 
other hand, there has been some uncertainty as to when the period ends. 
Although earlier ASBCA decisions developed other standards by which 
to determine the interest period,' the current amroach was described 
by the board as f o l l o w s  

[Tlhe question . . . is at what point in time does interest cease 
to be treated 8s a cost of performance of the additional work, 
compensable under the Changes clause, and thereafter is con- 
sidered to be an unallowable coat occasioned by the Gavern- 
ment's delay in payment. . . . [Wle determine that point in time 
to be when the contracting officer has taken 60me form affinal 
action on a contractor's claim whether by entering into a set- 
tlement agreement or by issuing a final decision an the claim. 

* National Manufactunng, Inc.. A Teledyne Company, ASBCA No 15816, 7 4  
1 B C A para. 10.580 (19741 
Bl 74-1 B C A para. 10,680, at 50.16M2 
m The Oxford COT.  ASBCA Nos. 12298, 12299, 6LL2 B.C.A para 7871 (19691. 

Keeo Industries, Ine.. ASBCA No. 18130. 74-2 B.C.A. para 10,711 at 50.961 
(1974). See also, Ingalls Shipbulding Division. Litton Systema, Ine.. ASBCA 
No 1 7 6 7 9 , 7 M  B.C.A.  para. 13,038, affd on nconsdemtzon. 7F-1 B C A pera 
13,216 (1978). 

L Sidman % E Zshler, sup ia  note 90. ai 5 
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. . . [However], where actual contract performance and costs 
attributable to the extra work have extended beyond the date 
of the contracting officeis final decision, we have ailowed in. 
terest expense until performance ceased. .Vatianal Manufac- 
turing, Inc., ASBCA No. 15816, I C 1  B . C . A .  para. 10,680." 

3. Intsrest as a cost of pe@omnce: Summary 

A s  regards cost-reimbursement contract8 and repricing actions on post- 
July 1970 fued-price contracts, DPC No. 79 along uith regulator?. and 
judicial implementation effectively have blocked the recovery of interest 
a@ a cost of performance. A s  to preJuly 1970 fixed-price contracts, the 
ASBCA has been willing to allow recover?. provided there existed aclear 
necessity for the borrowings, and the borrowed funds could be traced to 
the additional work. If a contractor is held entitled to recover interest 
costa, the quantum is calculated by considering the amount of principal, 
rate of interest, and period of interest accrual. 

B.  R E :  IMPUTED INTEREST 

In contrast to those situations in which contractors actually have in- 
c u r e d  a liability (principal plus interest due the lending institution) in 
order to perform additional work brought about by government action, 
contractors also have claimed entitlement to imputed interest on equity 
capital tied up in such financing. The ASBCA,  beginning uith the Sa, 
York Shipbuilding C O . ~ ~  decision, has been receptive t o  these and, more 
recently, actual borrowings claims. Thus contractors have been able to 
recover imputed interest compensation where no actual borrowng oc- 
curred'o' and where the contractor "was unable to demonstrate that a 
general course ofborrowing was affected by the change."lm This imputed 
interest theory represents the currently prevalent approach to resalving 
interest claims. Accordingly, a rather careful analysis of the agniileant 
Court of Claims and ASBCA decisions addressing the theorv will be 
develooed. 

(s Keeolndustries. Inc , ASBCANo. 18730, 7 P Z B  C.A para. 10,711. af60.951- 
52 (1974). 
lol New York Shipbuilding Co.. A Division of MMerrirt-Chapman & Scott 
Colp.,ASBCA No. 161M. 762 B C.A para 11,979 (1916) 
Io) I d  
m L Sidmnn & E. Zshler. B Z L P ~ .  note 90, at 6 
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1. The New York Shipbuilding 

The contractor had been awarded seven pre-1970 fued-price contracts 
for the construction of 13 ships at prices totalling $320 million. These 
contracts contained progress payment clauses which called for almost 
total government financing. Alleging additional work brought about by 
fonnal and constructive changes, the contractor sought compensation for 
these modillcations and escalation claims at a total of $67.7 million. To 
pay for the additional work, the contractor had used its equity capital af 
opposed to either borrowings or government financing. h'ew York Ship. 
building Co. maintained that but for the changes, the money used to 
finance them would have been placed in "conservative, interest-bearing 
certificates." By settlement agreement (contractor paid $53.2 million) the 
parties resolved all entitlement disputes ezeept as regards the recovery 
of interest on funds used to finance the changed work.lM 

The board held 

We have found [contractor1 entitled to recover, as part of its 
equitable adjustment for changed work, a r e t m  far the use af 
its equity capital to the extent not otherwise adequately com- 
pensated in the equitable adjustment-regardless of the absence 
of actual borrowings. . . . We have found such entitlement as 
p a d  of pmfit to be not only consistent with but required by 
decisions of this Board. , . .Iu6 (emphasis added) 

Thus, interest on equity capital was determined an integral part of the 
'"equitable adjustment" due contractors pursuant to the changes clause, 
not as an element of cost but as part of the pmfit required to insure "fair 

The characterization BS profit was made despite the 
contractor's extensive arwments for the allowance of imouted interest 
as a cost and 'lengthy and persuasive expert accounting and economics 
testimony" in support thereof,'O' 

Treating interest as an element of profit is significant. Because DAR 

7 G ?  E.C.A. para. 11,919. 

762 E.C.A. para. 11,979, at 67,457. 
762 E.C.A. para. 11,979, st 67,428 
762 B.C.A. para. 11.979, at 67,431. 

la 762 E.C.A. para. 11,979, at 67.4MI (statement of the eaae). 
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Section XV applies only to the allowability of costs,'" its prohibitions, 
specifically DAR B 16205.17, presumably are not applicable. Accord- 
ingly, under the recovery as an element of profit approach, it should be 
irrelevant whether a contractor had B pre- or postJuly 1970 fixed-price 
contract. On the other hand, by including interest as part of the fee, B 

contractor may not be entitled to full recovery (dollar-for-dollar) af the 
exwnse as would be the case if it were classified a8 a cost of oerfom- 

Specifically, as noted in New Ywk Shtpbuddtng, the cdntrsctor 
is entitled only to '"fair compensation"- 

As a general proposition, therefore, we believe the concept of 
"equitable adjustment"demands that a contractor befazrly eom- 
penaated for the use of private capital on changes. At least in 
cases where the equitable adjustment is determined after the 
work is performed, however, it must be determined whether 
the n m l  profit o l h e m s e  payable, without an estm amaunt 
specifically for the use of capital, i s  adequate to provzde such 
compensation. In making this determination, it is appropriate 
to consider all the circumstances of the given cme, including 
normal progress payments and profit lev& in the industq.  
, . . This proposition is equally applicable whether the private 
capital is borrowed or equity capital'1o [emphasis added]. 

Presumably, therefore, if it could be demonstrated that a contractor 
would be fairly compensated at the rate of "normal profit otherwise 
payable," an additional amount for interest would be unnecessaq. 

8.  Fischbaeh & Moore International Gorp."' 

Although several ASBCA cases prior to New York Shipbudding"2 
allowed recovery of imputed interest as a cost of pe$~nnance,l'~ the 

>Od DAR 5 1 W O .  
j0 L Sidmsn & E Zahler, bupm note 90. at 7. 
" a 7 6 2 B . C . A . p a r a .  11,979. ar67.428 

(18761. 
" p 7 6 2  B.C.A para. 11,878. 
111 See, e g , lngdls Shipbwldmg Dlv ,Litton System%, Ine , ASBCA KO. 17717,  
7 6 1  B.C.A.  pars 11,851 (1876); Aerqet-General COT,  ASBCANO 17171. 7& 
2 B.C.A. para. 10,863 (19741: Dreiel Dynamlca COT , ASBCA 3 0  9502, 67-2 
B.C A para. E410 (18671 

Fisehbach & Moore Int'l Carp., ASBCA No 18146, 77-1 B.C.A para 12.300 
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board appeared to have completely abandoned this approach in the Fiseh- 
bach & Mowe decision.'" 

The contractor was held entitled to an equitable adjustment to his 
fued-price contract as a result of constructive changes imposed by the 
government. The contractor claimed entitlement to 8340,744, the interest 
an bmrowings made necessruy by the change. Although the board would 
not allow recovery of the expense as a cost (because there was insufficient 
evidenceof"clearnecessity"and"dLrect tracing";seepartV, A, Z,above), 
the contractor was awarded an additional profit factor as compensation 
for the use of its equity w borrowed capital. 

Thus, the board went a step further. While reaffuming the New York 
Shipbuilding characteization of interest as an element of profit, the 
ASBCA applied it to actual borrowings. This additional step made com- 
plete the departure from those earlier decisions in which the board re- 
quired a showing of "clear necessity""' and "tracing"'16 in order to recover 
interest on actual borrowings. As noted earlier, however, had the con- 
tractor been able to make these showings, presumably the total interest 
cost would have been allowed, whereas as an element of profit, the in- 
terest factor is considered only to the extent necessary to insure "fair 
compensation." 

It is important, therefore, to note that in all of the cases subsequent 
to New York Shipbuilding and Fuehbaeh & Mowe,  where interest has 
been allowed, it has been treated as an additional element of profit.'17 

8 .  Extent of recovery 

As examined with respect to interest as a cost of pelfomance, to 
determine the extent of recovery as regards imputed interest (as an 
element of profit), these factors must be considered: amount of principal, 
rate of interest, and period of interest accrual. 

"*77-1 B.C.A. p e n  12.3W 
Singer-General Precision, Ine., Libraseape Group, ASBCA No. 13241, 73-2 

B.C.A. para. 10.258 (197s). 
Crescent Precision Prod., Ine., ASBCA No. 18705, T P 2  B.C.A. para. 11,310 

(1975). 
x17 Ingalls Shipbuilding Div.. Litton Systems, h e . .  ASBCA No 17579, 7 b l  
B.C A. para. 13,038, affd on meonatdPmlion, 7 b 1  B.C.A. para. 13,216 (1978): 
Baifield Indus., Div. of A-T-0. Inc., ASBCA No. 18051, 77-1 B.C.A. p a p .  
12,348 (1977): L. Sidrnm & E. Zahler, ~ u p m  note 90, at 8. 

. 
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Similar to earlier board decisions, the basic consideration for deter- 
mining the amount of principal is the cost of the changed work for which 
the government is As noted in New York Shipkilding, 
"the principal on which the return for the use of capital should be com- 
puted should be the increased amount of private capital the contractor 
wasforeed to invest in the chonges. , . ."L'g (emphasis added). The em- 
phasized language (Le,, "forced to invest") can have important conse- 
quences. For example, in Baifield Industnes,'" where the contractor 
invested funds to finance changed work but waited three years to submit 
a monetary claim, the ASBCA granted interest compensation only from 
the date of claim submission. 

In contrast to the earlier board approach regarding the appropriate 
rate ofinterest, the decisions on imputed interest 88  an element a i  profit 
have used six per cent simple interest.'" However, the rate, without 
exception to date, has been pursuant to a jury verdict determination 
after comparison with various other rates.'m The following explanation 
regarding rate is illustrative of the current approach: 

Wle  [have] held that the increased profit is not dictated by the 
rate [contractor] paid on borrowing and compounding was not 
appropriate. We so hold in this appeal. Absent a factual showing 
compelling a higher profit allowance, we conclude that a profit 
factor of 6% is fair and reasonable." 

With respect to the interest period, as was the approach in the cost 
of performance area, it begins to nin on the date funds were fist com- 
mitted to financing the additional work. 

As to the termination of the period, the ASBCA has taken a different 
tack, Instead of ending at the time af the contracting officeis final de- 
cision, the board's current practice is ta u8e the date of its decision.'" 
As pointed aut in Fisehbaeh & .h'oov+ 

L. Sidman & E. Zahler. ~ u p m  note 90, at 8 
>Is 7 6 2  B.C.A.  para. 11,878, al57,431. See d a o ,  Bnifield Indue, Div. of.4-1- 
0, Ine. ,  ASBCAho. 18057. 77-1 B.C.A para. 12,348, at E8,748 (1877). 

77-1 B C.A para. 12,348 

L. Sidman & E. Zshler. supm note 80. BT 6. 
111 Id 
1m 77-1 B.C.A.  para. 12,348, at 58,748. 

L. Sidman & E Zahler. supra note 80, at 8. 
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In a case in which interest on borrowings was claimed a8 a cost 
incident to  performing work under a change order, we held that 
the interest period terminated on the date of the c a n t r a c t i  
officer's decision, &er which the interest costs were nolonger 
costs of performance but, rather, costs attendant an the Gav- 
ernment's delay in making payment of the claim, which it h a  
been the courts' historic policy to deny. , , , [Iln the present 
case we do not allow [contractor1 to recover interest on its bor- 
rowings as a cost. Instead, we hold that [it] is entitled to be 
compensated in the form of increased profit, far the use of its 
equity or borrowed capital in the performance of the changed 
work. Since such use continues, and is compensable, beyond the 
date of the contracting officer's final decision, to the date ofow 
decision fixing the amount due and payable , . . for the can- 
structive change in this appeal, we hold that the latter date, 
marking the end of the disputes process provided for in the 
contract is the appropriate terminal date. . , .lid 

4. Imputed inkrest: Summay. 

Beginning with the late 1976 New York Shipbuilding decision, the 
ASBCA began to  regard interest claims not as a cost of performance but 
as an element of profit in the computation of an equitable adjustment. 
In subsequent decisions the board made clear that this rationale applied 
with equal force to  interest on borrowings and as compensation for the 
use of equity capital. Thus, not only were the earlier testa of "clear 
necessity" and "tracing" no longer applicable, but also the DAR Section 
XV proscriptions regarding interest recovery apparently became irrel- 
evant. 

This novel approach also ushered in new considerations regarding the 
amount of recovery. Although the principal WBS still the additional ex- 
pense brought about by the government and the commencement of the 
interest period remained tied to the date of initial funds disbursement, 
the ASBCA altered two other factors. Even though the board began to 
speak in terms of a jury verdict rate, six per cent simple interest hna 
been the nom.  More importantly, the date ending the interest period 
is that of the board's decision. 

- 

Fisehbaeh & Maore Int'l COT., ASBCANo. 18146, 77-1 B.C.A. para. 12,SW 
(1976) 
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VI. COURT OF CLAIMS REACTION AND ASBCA 
RESPONSE 

A.  COURT OF CLAIMS REACTIOK 

Since the 1968 Bell case the discueaan has reviewed exclusively 
ASBCA decis ionsna t  at  all surpri8ing in view of the government's 
inability to appeal the board's allonability determinations. Recent C a u ~ ?  
of Claims decisions, however, have cast serious doubt on the reliability 
of the administrative board approach. 

The court reaf fmed its Bel /  holding, allowing intereat costs as p a n  
of an equitable adjustment for changed nork where the contractor ac- 
tually paid the interest and could prove that the borrouing u-as forced 
or otherwise made necessary by the changed work. Houwer ,  the court 
declined to follow the imputed interest line of board In one of 
the first of these decisions, Framlau Cow. u.  Cnztad States the Court 
af Claims had occasion to review the ASBCAs denial'" of an interest 
claim related to changes m the contractor's 196i  Bxed.pdce contract. 
(The 1972 board decision was, of course, prior to its Sew York Ship-  
building holding.) In a f fming  the disalloaance of interest recover), the 
court explained- 

Since the board's denial af interest on overhead and changes 
expenses was based on plaintiffs failure of proof concerning 
plaintiffs borrowngs, plaintiff urges that ire abandon the Bell 
standard and follow the board's recent cases allowing recover) 
of interest wthout regard to whether debt or equity capital 1s 
used. This we are not prepared to do. It may be arpued that 
different treatment of debt and equity capital follows an artificial 
distinction and that it rewards thin capitahzation. but we are 
constrained by , , . 28 U.S.C. 5 2 5 1 W  (19iO) and further be- 
lieve that the distinction is supported b? reason in that the cost 
to the contractor of borrowng capital is clearly d e t e n n a b l e ,  
while the value to him of the use of equity capital is not so 
readily ascertainable."" 

., 
Framlau v United States. 215 Cc. C1. 186 IlY77) 
Framlau Corp., ASBC.4 Xa. 14666, 7 2 1  B C I pars 9279 l19i2r 
215 C t  CI sf 199 
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In the contemporaneous Singe7 Co." decision (also involving an appeal 
fromapre-New YorkShipbuildingASBCAdecisionls') thecourt affirmed 
the ASBCA's earlier approach in which interest recovery was denied 
because the contractor was unable to demonstrate a clear necessity for 
borrowing to finance changed work.'3' Commenting an Singer Co. in 
Lhavo Corp. v. United States," the court opined- 

[I]t is clear that this court still holds to the view that direct 
tracing to a specific loan or necessity for increased borrowing 
is still required to be proven in order for B contractor to recover 
for interest costs under an equitable adjustment theory.'" 

In the Dmvo Corp. case, the court had occasion to review these de- 
terminations by the Engineers Board of Contract Appeals: first, that the 
recovery of imputed interest on equity capital theory was incorrect and, 
M h e r ,  in order to be compensated for interest expenses on actual bor- 
rowings, a contractor must show the existence of a direct loan or the 
necessity to increase existing borrowing arrangements to finance the 
changed work. In aEBrming the board's decisions, the court noted- 

This court requires that a clear necessity for borrowings occa- 
sionedbythechangebeproven.. , .Amereshowingofa history 
of business borrowings and a course of dealings with various 
banks during the time frame at issue is insufficient to prove a 
claim for interest.)" 

Citing Fmmkw Corp. v .  UnitadStates, the court also specifically refused 
to adopt the imputed interest equity capital theory.'" 

B. ASBCA RESPONSE 

As to the ASBCA's response to the Court of Claims reaction, the 

'"Singer Ca., LibrPaeope Div. v United States, 215 Ct. C1 281 (1917) 

Is> Singer-General Precision, Ine., Libraseope Group, ASBCA No 13241, 1S-2 
B.C.A para. 10.258 (1973). 
La I d .  
'ju Draw COT. V. United States, Ct.CI. No. 31677, shp op. at 8 (Feb. 21, 1979) 

Id . .  at 10. 
m Id . ,  at 13. 

LM I d  , at 14. 
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board, in Iwgalls Shipbuildmg,l" noted that it WBS aware of the Framlau 
and Singer Go. decisions." Nevertheless, interest recovery (imputed 
compensation as profit for use of capital) wa8 allowed under this rationale: 

Both of those cases addressed the question of interest not of 
profit for use of capitai. We do not consider either of those 
decisions as precedent affecting the present applicability of OUT 
previous decisions allowing profit for u ~ e  of capital.1sg 

C. COURT OF CLAIMS REACTION TO RESPONSE 

In turn, however, the Court of Claims clearly is not in complete agree- 
ment with the distinction drawn by the ASBCA. In discussing the En- 
gineers Board's rejection of the contractor's (Dravo Carp.) arguments 
for interest compensation, the court stated- 

[Tlhe Board rejected plaintiffs argument largely on the gound 
that the reservation by plaintiff was limited only to a claim for 
intsrest and did not preserve consideration of an additional profit 
dowance to compensate it for the use of its equity capital. 
. , , In light of the court's recent decision in Fiamlau, , . . it 
need not be decided whether plaintiffs reservation was broad 
enough to cover its present position. Far, even if consideration 
for an additional profit allowance was resewed, the court in 
Fmmlau rejected a contractor's recovery for the use of its eq- 
uity 

D. REACTION-RESPONSE-REACTION: S U M M A R Y  

Even though the Court of Claims arguably could be cited as the pra- 
genitor of the interest recovery line of case8 by ita Bell decision, it has 

IBT See eases cited at note 96. nu- 

m Ingalls Shipbuilding Div., Litton Systems, Inc., ABBCA KO. 17579, 7bl 
B.C.A,p-.  13 ,038 .~t63 .692 .af fdonreeons~d~mtian,7~1B.C.A,para 13,216 
(1878). 

m Id. A c e d .  Frpass Survival Systems, Ine , ASBCA No 22114, 1 6 2  B.C.A.  
para 13.445 11978). 
'*'Drnvo COT. v United States, Ct.Ci. No. 3 1 6 7 1 ,  dip op at 14 1Feb 21, 
1979). 
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steadfastly refused to follow the ASBCA's New Ywk Shipbuilding and 
later decisions. The court has made it very clear that as an element of 
cost, interest is recoverable only where actual borrowing has occurred 
and there is a showing of a requirement for either a direct loan or in- 
creased borrowing to iinance the changed work. The ASBCA reacted by 
'limiting" the court's comments to  interest ae a cost af performance, not 
as an element of profit. However, the recent Court of Claims Draw 
Corp. decision does not appear to support this position. 

VII. CAVEAT CONCERNING CONTRACTS 
AWARDED BEFORE JULY 1970 

It is important to keep in mind that all the cases discussed haveinvolved 
contracts awarded before July 1970, ;.e., before the effective date of DPC 
No. 79. Thus, the cost principles proscription against recovery of interest 
has not been applicable. 

While there is some indication that with respect to  post-DPC No.79 
contracts, the ASBCA will not look favorably upon contractors' claims 
for interest compensation, no matter how characterized"' (perhaps in 
reaction to the Court of Claims position), sound arguments supporting 
continued interest recovery can be advanced. 

As noted, several ASBCA decisions classified interest Compensation 
as an element of profit, hence the DAR Section XV cost principles would 
have no application."' In addition, the specific Section XV prohibition 
(DAR I 15-205.17) speaks in terms of "interest on borrowings." Several 
ASBCA decisions have allowed imputed interest compensation for the 
use of equity capital, ;.e., even in the absence of borrowings.'u Also, 
DAR 0 16205.50, Facilities Capital Cost of Money, provides that the 
"imputed cost determined by applying a cost of money rate to facilities 
capital employed in support of Defense contracts"lu is an allowable ex- 
pense. This language, coupled with DAR 0 15-204, Application of &- 

1.1 see, e..8., J.W. ~~t~~~~ co., he., ASBCA N ~ .  2233i. iaz B.C.A. para. 

7ai B.C.A. para. 12,946 (1977). 
13.523 (1978), and Systems & Computer Information, Inc., ASBCA No 1845% 

w* L. Sidmnn & E. Znhler, supm note 80, at 9 
'* I d  
lU DAR B 1&205.6O(a). 
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ciples and Procedures, provides, arguably, additional support for the 
recovery of an imputed interest factor:l" 

With respect to all items, whether or not specifically covered, 
defeminat ion  of allowabiltty shall be based on the principles 
and standards set forth in this parr and, where appropliate, the 
treatment of szmilor or  related selected items'" (emphasis 
added). 

Finally, a glance at two recent ASBCA case8 in this area provides at 
least a hint that the board may be reluctant to abandon its h'ew York 
Shzpbudding position. 

In J .  W. Bateson Co., Inc.,"' the ASBCA considered a claim for in- 
terest recovery on funds borrowed to pay for government changes on a 
contract awarded in 1972 ( i .e . ,  after the effective date of DPC No. 791. 
Although the contractoia claim wa8 denied, the board indicated that 
recovery was still possible 

A protracted discussion af [contractor's] failure to prove i8 un- 
necessary since under the terms of the contract, the pagment 
of interest is unallowable a8 a cost in the pricing of adjustments. 
Counsel argues that [contractor] should be allowed additional 
profit for the use of capital it was forced to invest when it was 
entitled ta an equitable adjustment under the contract. He 
equated the interest claimed ta a cost necessaw to provide ad- 
ditional working capital to pay the "extraardinaq eostexpenses" 
and cites A'm York Shipbuildtng. . . . The facts do not bring 
thts ease within the ambit of the .Veu, York Shipbuilding ease 

that could have been othenoise invested wem tted up became of 
the Government's acttons. That fact  has not been established 
here. Accordingly, [the] claim for interest cost allegedly incurred 
to finance the changed work is denied. The alternative claim for 
additional profit based on alleged loss of use of capital is also 
denied)" (emphasis added). 

in  whteh there U,OS ConC~uSiVe proof that large SUmS Of Capital 

L Sidman b- E.  Zahler. sqmo note 90, a t  9 

DAB 3 1&204(d) 
2.7 J w. ~~t~~~~ ca., , ASBCA KO 22337. i a z  B c A para 13 623 (1978). 
Ius is2 5.C.A para 13,523 at 55,259 
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From the ASBCA's discussion, it is clear that in post-DPC No. 79 (Le., 
aRer 1 July 1910) contracts, interest as a cost canndt be recovered. On 
the other hand, allowability as an element of profit apparently still is a 
possibility. Had the contractor correctly c l m s i f i d  the expense (Le,, as 
an element of profit necessary for the equitable adjustment) and been 
able to demonstrate "conclusively that large sums of capital, which could 
have been othemise invested, were tied up because of government ac- 
tions" then, indicates the board, compensation would have been appro- 
priate. 

A few days later, in Mecon Co.,"' the ASBCA provided additional 
support for the accuracy of this conclusion, although interest recovery 
again was denied. Because the contract was awarded on 29 March 1971, 
compensation for interest as a cost clearly was not possible. In response 
to the contractor's contention that he was entitled to an upward equitable 
adjustment in the contract price, in the form of increased profit, to com- 
pensate for the use of his capital, the board stated- 

In order to recover under this theory, the [contractor] muet 
prove that it invested its capital to finance the extra work. 
, , , As the [contractor1 has failed in its burden of proof, it is 
not entitled to an upward adjustment in the contract prices'" 
(emphasis added). 

Thus, not only are there fairly persuasive theoretical arguments in 
support of continued interest recovery at the ASBCA, notwithstanding 
recent Court of Claims comments to the contrary, the board continues 
to evidence sympathy for its allowability as an element of profit in eq- 
uitable adjustments. 

VIII. SUMMARY: WHAT IS CURRENTLY "THE 
L A W ?  

What results when we step back to make some (any?) sense of these 
Court of Claims and administrative board decisions Bom Bell to the 
present? The following observations, of course, amount to little mom 
than informed speculation; however, we believe they establish general 
guidelines which have the support of most of the important cases in the 
area. 



MILITARY LAW R E V I E F  [VOL. 86 

With respect to preJuly 19iO fixed-price contracts it IS clear that the 
boards and Court of Claims uill allow compensation for interest expenses 
as part of an equitable adjustment for changed work where the contractor 
actually paid the interest and could prove that the borrowing war made 
necessary by the changed work. If the contractor used his own capital 
to finance the additional work on his pre-DPC ?lo. 79 fixed-pnee contract, 
the ASBCA likely would grant relief (as an additional element of profit) 
whereas the Court of Claims probably uould deny It 

AsregardspostJuly 19iOfixed-price contracts, it LE extremely unlikely 
that the Court of Claims uill grant interest eompenaatmn, no matter how 
characterized. The ASBCA probably also will deny relief except under 
the most compelling circumstances, again, as an item of additional profit 

IX. INTEREST O S  A CLAIM 

A.  DEFEXSE PROCLTREME.VT CIRCLTLAR 40. 97 

In  contrast to the principal topic of the paper, interest actually paid 
on money borroned to finance changed work or as compensation for the 
u8e of equity capital therefor, this cection considers, in essence, interest 
for delays in payment lS1 

In Section 11, A, abo\e, we glanced at the statutory pronnon per- 
mitting the award of interest ''on a claim against the United States in 
a judgment of the Court of Claims only under a contract or Act of Con- 
gress providing for payment thereof."'6' This language has been inter- 
preted ta apply as well to appeals before agency boards of contract 
appeals.'" In general, "the ztatutory restnetion has been rigidly en- 
forced."'M 

However, on 16 Februaq  1972, DPC KO. 9i,  u a s  I 
ment required incorporation of a "Payment Of Inter 
Claims" clause in all future contracts (other than for small purchases) 
containing B disputes clause. The requlred DAR clause provides: 

I&- See, r g , United Srafei r Tha)er-ll'est Point Hotel C a  , 329 U S 585 IlSiil 

L Sidman & E Zahler. m p m  note 90, at 2 See e 9 . Fruehruf Caxp , PSBCA 

L. Sidman & E Zahler ~ i i p r n  n ~ t e  90, at  2 

ze U.S c 5 2 6 1 6 ~  ( i 9 i 6 )  

No 197, 761 B.C.A. paia 11,771 r1916) 
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PAYMENTOF INTERESTON CONTRACTS'CLAIMS (1976 
JUL) 

(a) If an appeal is filed by the Contractor from a final decision 
of the Contracting Officer under the DISPUTES clause of this 
contract, denying a claim arising under the contract, simple 
interest on the amount of the claim finally determined owed by 
the Government shall be payable to the Contractor. Such in- 
terest shall be at the rate established by the Seeretaq of the 
Treasury pursuant to  Public Law 9241, 85 STAT 97, from the 
date the Contractor furnishes to the Contracting Officer his 
written appeal under the DISPUTES ciause of this Contract, to 
the date of (i) a h a i  judgment by a court of competent juris- 
diction, or (u) mailing to the Contractor ofa supplemental agree- 
ment far execution either confirming completed negotiations 
between the parties or canying out a decision of a board of 
contract appeals. 

(b) Notwithstanding (a) above, (i) interest shall be applied 
only &om the date payment was due, if such date is later than 
the filing of appeal; and (ii) interest shall not be paid for any 
period of time that the Contracting Officer determines the Con- 
tractor has unduly delayed in pursuing his remedies before a 
board of contact appeals or a court of competent jurisdiction.'" 

Although the provision is considered to express a procurement policy 
of such significance as to require that it be read into contracts under the 
"Christian Doctrine,'"" the administrative boards have steadfaatly re- 
fused to accord it retroactive effect.'6' 

It is important to note that the clause does not cover all delay in 
payment possibilities. I t  addresses only the filing of an appeal from a 
contracting officeis final decision under the disputes clause. Thus, in The 

1u DAR S 7-104.82 

"Sse, a g . ,  R.C. Hedreen Ca.. ASBCA No. 21691, la2 B.C.A. para. 13,254 
(lS'78). DAR I 1-333 requires that the elauee be ineluded in all contracts, exeept 
amall pwehaaes. 

See, e.g , CloVerledDevelopment Co., ASBCA No. 20181. 7 6 1  B.C.A.  para. 
11896 (1976). 
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Diomed Cop. , '"  the ASBCA denied interest recovery where the gav- 
emment unquestionably delayed payment because there *as no dispute 
as to entitlement.'6g Likewise, the ASBCA denied recovery where the 
contractor failed to file an appeal from the contractmg officer's denial of 
the particular (interest) 

B. COMPUTATION 

If the adjudicating body determines that interest IS due pursuant to 
the clause, how is the amount calculated? The clau~e provides most of 
the answem. 

The principal is the "amount of the claim finally determined owed by 
the Government," as determined by a c o w ,  board, or the parties."' 

As regards rate, the clause provides for payment of simple interest 
in the amount established by the Secretaq of the Treasw pursuant to 
Public Law 92-41.'" 

The interest period begins an the "date the Contractor h i s h e s  . . . 
his w i t t e n  appeal under the Disputes C I ~ U & ' ~  however, if payment 
was not due until a time later than the filing of an appeal, the period 
commences at the later date,'* The period terminates when a c o w t  
renders final judgment or the contractor is furnished a supplemental 
agreement reflecting a board decision between the parties.'" Finally, the 
clause warns that interest is not to be paid- 

>= The Dlomed C o w  , ASBCA So.  20399, 7&2 B C A pare. 11.491 (1976) 
L. Sidman & E Zahler. m ~ p m  note 90, at 2. In this case the Governmenthad 

admitted liability 
lea T.M. Industries, ASBCA No. 20616, 7 6 1  B.C A. para. 11,833 (1976). 

DAR 5 7-104 82(a). 
DAR 8 7-104.82 

Act of July 1. 1971. Pub. L. No 9 2 4 1 ,  5 ZIal(3). 85 Stat 97, codz/ied ot5U 
U S.C. app. 5 1215ib)(2) (1976). ~mendtng the Renegotiation Act of 1961, Pub. 
L No 8%9, 6; Star. 7 ,  codtfwd at 50 U.S.C. ani). f 4 1211-1233 11976). The 
rate LS established anew every SIX months 
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for any period . . . that the Contracting officer determines the 
Contractor has unduly delayed in pursuing his remedies before 
a board . , , or court. . . 

C. CONTRACT DISPUTES ACT OF 197S1% 

Section 12 of the Contract Disputes Act of 1918, effective 1 March 
1979, provides: 

Interest on amounts found due contractors on claims shall be 
paid to the contractor from the date the contracting officer re- 
ceives the claim pursuant to section 6(a) from the contractor 
until payment thereof. The interest. . . shall be paid at the rate 
established by the Secretary of the Treaaury pursuant ta Public 
Law 9241 (86 Stat. 97). . . . 

Thus, the interest period begins at the time the contracting officer re- 
ceives the claim,"g not when the appeal from B contracting officer decision 
is tiled. 

The provisions of the Act apply mandatorily to  contracts entered into 
on or after 1 March 1919."0 Furthermore, with respect to contracts made 
before this date, the contractor may elect to proceed under the pravi.isions 
of the Act.17' 

X. CONCLUSION 

Two aspects of interest compensation have been addressed "on" a 
claim (i.e., far delays in payment), and as a cost of contract performance. 

While the d e s  regarding the farmer have undergone a complete 
change, a t  least it is fairly clear just when and how much compensation 
is due. 

x*7 DAR 9 7-104.82(b). 
liY Pub L. No. 9E4.63, 92 Stat. 2383 (1978). la be e o d g e d  at 41 U.S.C. 9 9 Mil- 
612. 

I d .  at  9 B 5 and 12 
I d .  at 9 16. 
I d  
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As to interest ansoelated with contract performance, the rules also 
have changed, so much so in fact thst at present we are essentially back 
to the starting point! However, it is quite possible that Hithin the next 
few years the ASBCA will discover a rationale, acceptable to the Court 
of Claims, which will permit recovery Recent board and court cases have 
hinted at this result; now we need only await the discovery. 
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its and demerits. Detazled spee$zeations, for  ezample, lzmit a 
contractor's discretion, giving the government mo7e control over 
destgn and manufacturing pmeesses, while functional spec& 
eattons marely direct a contractor to achieve a celtoin result, 
leaving it to h im to determine the manner of doing so. 
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the United Stares Court ofhlllitary Appeala, the United Srstee Court of Clanni. 
and the  United Stater Supreme C o u r t  

Major Hapkins id eo-author. u i t h  Lieutenant Colonel Raberr 11 Nutt. of The 

Pub. Cont. L J 169 !1975J: various book i e v ~ e ~ b ,  and seieral  shon srticles on 
confrscr law topics published m The Army Lawyer 
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Cse of detotled specifteations has been attacked in recent 
years. It i s  argued by some that such speegieattons precent 
contraclors f r o m  using the latest technology, 01 from substitv,t- 
tng commercially avadable products fofor specgied ones. The gob. 
e m m e n t  m a y  in such eases spend more than mcessary far its 
goods and seniees. Functional spec?ficahons, ?t is  said, can 
avoid these problems 

The authors conclude thatproblems encountered uithdetailed 
specifications are often based upon a lack ofunderstandzng of 
the purposes of such specificatcons In their proper place, such 
as weapons manufacture, detailed speezfieattons are m o m  d e -  
slmbie thanfunetzona! o n m  The i e ~ e r s e  18 ltkely 10 be trve  for  
procurement of typemntem or automobiles 

The authors recommend that e!eorerguidanee on selection of 
spee$ieatians be d e  asoilable to gol-ernment contracting per- 
sonnel, and that where appropriate discretion to make swch 
selection be given them as xell. 

I. INTRODUCTION 

[Tlake B three-year old buck goat and tie him up within doors 
for three days without food. On the fourth day give him fern to 
eat and nothing else. When he shall have eaten this for two 
days, on the night follouing enelme him in a cask perforated at 
the bottom under which holes place another sound vessel in 
which thou wilt collect his urine. Having in this manner for two 
or three nights sufficiently collected this, turn out the buckand 
temper thine instruments in thia urine. Iron instrument8 are 
also tempered in the urine of a young red-hawed boy harder 
than in simple water.' 

Although this rather detailed instruction for tempering iron, which 
waa formulated in 1000 A.D. by a medieval Benedictine monk, is not 
widely called for in steel producing circles today, it illustrates the fact 
that man has made efforts for many centuries to describe methods for 
accomplishing tasks, manufacturing products. or rendering sewicee. 

1 James R' Flanagan, Tho Function ofSpecit cnfinos (19691 (feehmca! report) 
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Any reasonable transaction between a buyer and seller requires the 
buyer to describe his needs in a sufficiently precise manner to enable the 
seller to furnish the required item or senice. Such descriptions many be 
very brief, such as, "I need a loaf of rye bread", or they may be very 
complex, such as a government specification of 40,000 wards to describe 
a computer package. In either instance one requirement is constant-the 
description must be sufficiently complete and accurate to permit the 
seller ta respond adequately. A good expression of this requirement is 
found in the Report of the Cammiasion on Government Rocurement. 

Effective acquisition requires , , . from the outset. . . that the 
full cantext oftheuser's need be clearlyunderstood. Theabsence 
of such understanding increases the total cast of procurement 
and inhibits the ability of the user to perform effectively? 

A well-drafted specification is an invaluable tool in any acquisition. 

Specifications are a part of almost every buy-sell operation . . . [Specifications permit1 the buyer [to1 refer to [them] to  
establish what he expect8 ta receive and the basis on which he 
will accept the product. The seller can refer to specifications 
with each order, negating the need t o  write new and elaborate 
descriptive supporting documents each time he makes a deliv- 
ery. The 'specification' thus defines the responsibilities of both 
buyer and seller.3 

In recent years the use of such specifications has come under severe 
criticism and numerous proposals to eliminate or limit their use have 
been made. This paper uill examine the current law related to the use 
of detailed specifications. Additionally, it will analyze two major pro- 
posals for change and suggest alternative c o m e s  of action. 

11. DEFINITIONS, SPECIFICATION TYPES AND 
BASIC CONCEPTS 

The vast majority [ofindindualsl would gain as much fromwiser 

3 Repon of the Commtsszon on Gooemment Proeurrrnent 15 (19121 

a Natmnal Academy of Sciences. Repo" on .Malenola and P ~ o e e i s  Spee?fzcatzans 
and Standards 13 (1977) [hereinafter refelred t o  as the Katmal  Academy Re- 
PO*]. 
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spending as from increased earning. Important as the art of 
spending is, we have developed less sldll in its practice than in 
the practice of making money . . . To spend money is easy, to 
spend it well is hard.' 

The importance of speciiications in the contracting process cannot be 
overemphasized because they are one of the means used to insure wise 
expenditure of public funds. 

The specification may be called the basis for [acquisition] far it 
controls the spending of money. I t  is a technical annex to the 
contract and d v e s  the contracting officer and the contractor the 
neeesswrequirements, quality assuranceprovisions, and prep- 
aration for delivery requirements to enter into a contract. Once 
the contract is in effect the speciiication becomes a legal and 
binding element of that agreement.s 

Everyone connected with the acquisition process should understand what 
specifications are and how they are used. 

The definition of specification varies in difIerent contexts. To one per- 
son it may signify delivery requirements, to another the term may relate 
to a description of an item or service and yet a third might think of the 
term as relating to models or samples. The Commission on Government 
Rocurement in 1973 defined specifications as a description of 

essential technical requirements for materials, products, or 
services. They specify the minimum requirements for quality 
and construction of materials and equipment necessary to an 
acceptable product.' 

The Federal Procurement Regulation describes specification as 

a clear and accurate description of the technical requirement8 
far B material, product, or service, including the procedure by 

' Mitehell. ThheBachmardA~qiSpendrng.~Monoy, Amer. Eeon Rev (June 1912) 

U S. A m y  Logimes Manngernenr Center. Document on Spee~/lealxoa wntmg 
The A m y  Loglsties Management Center LS located sf For t  Lee. V r g m a .  

3 Repmi  ojthe Commrrsion on Govirnment Pmcurement 18 (1973). 
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which it will be determined that the requirementa have been 
met. Speeidcations for items or materials contain also preser- 
vation, packaging, pacldng, and marldng requirements.' 

Other definitions of specifications abound. However, they are essentially 
the same. 

In federal contracting there are two broad categories of specitications: 
(a) standard specifteations used by many agencies for similar require- 
ments and (b) specifications prepared by a particular activity or user to 
meet a need not covered in a standard speci6cation. The firat category 
of specifications is made up of very precise documents that are highly 
coordinated before issuance. The second category, locally prepared spec- 
ifications, may amount to only a short purehase description' of the item 
or service to be purchased. 

Standard or prepared specifications are further broken d o m  into f o u  
distinct categories or tmes :  (a) federal specifications, (b) interim federal 
specifications, (c) military specifications, and (d) departmental speeid- 
cations. 

A federal specification is one which covers "those materials, pmducts, 
or services, used by two or more Federal agencies (at le& one of which 
is a civil agency), or new i t e m  of potential general application, pmmul- 
gated by the General Services Administration and mandatory for we by 
all executive agencies.'* 

' FedeialProeurement Re&viation 5 1-1.305, 41 C.F.R. I 1-1.805 (1Y781, 8U Fed. 
Reg 16,110 (1866) [hereinafter cited 89 FPRI. 

A pvrehaie description has been deseribed as a deacription of an item or service 
that aeevrately renefu the need8 oi the government while awlding unduly re- 
strictive requirement8 which tend to limit eampet l tm withavf satiafying a peal 
need. Hearings on the Federal Acquieition Aet of 1977 Before the Subeomm. on 
Federal Spending Practices and Open Government oi the Comm. on Govern- 
mental Affairs, United States Senate, 95th Cong., 1st Sess. 10: (1977). The 
Federal Property Management Tempor- Reg. E59, 40 Fed. Reg. 12031, 
March 5,  1979, dennee a pwehase desenption DB "(a) slmpuned purchue  doeu- 
ment whreh mvem products or servieea by reference to  brnnd " m e 8  , , , , b m d  
name8 orequalwith suMclent islient eharseteriaties to  permit avariefy afdistlnet 
products to qualify for award, or by use oi a complete hlnetionsl description 
Utilizing only those minimum performance requirements neeeasary to ensure that 
a satisfactory quality level i s  obtained." 

FPR I 1-1.305(a) 
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An interim federal specification is defined as a "potential Federal spec- 
ification issued in interim form for optional use by agencies."l' Such 
specifications include interim changes to existing federal specifications. 
They provide a means of testing a proposed specification or specification 
change while preventing defects and increasing aceuracy before the epee 
ification is made mandatory for use. 

A military specification is one that is "issued by the Department of 
Defense, used solely or predominantly by and mandatory on military 
activities."" 

A departmental specification is the civilian agency counterpart of the 
military specification. A departmental specification is a "specification 
developed and prepared by, and of interest primarily to a particular 
Federal civil agency, but which may be of use in procurement by other 
Federal agencies."'2 

The defmitions make it clear that both federal specifications and mil- 
itary specifications are generally mandatory for u e . "  If one exists for 
an item or senice needed by an activity, it must be used. Exceptions do 
exist, however. Federal specifications need not be used if 

(1) The purchase is required under a public exigency and adelay 
would be involved in using the applicable specification to obtain 
agency requirements;" 

(2) The total amount of the purchase does not exceed %10,000;'6 

(3) The purchase involves items of construction for new prw- 
esaes, or items for experiment, test, or research and develop- 

Military specifications are mandatory only for military e.ctivities. The General 
Services Administration is authonsed by 40 U.S.C P 487W and (b) t o  "prescribe 
. . stmdard purchase 8peclflcPtlons" mandatory for use by federal ageneles. 

Id  FPR 9 1-1.3062(a) 
FPR P 1-1.30&2(b). 
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ment, until such time as specifications covering them are issued 
6 . . .  

(4) The purchase involves spare parts, components or matenals 
required far repair or maintenance of existing equipment, or for 
simiiar items required for maintenance or operation of existing 
facilities or installations;1r 

(5 )  The items are purchased in foreign markets for use of over- 
seas activities af agencies;le 

(6) An Interim Federal specification is used by an agency in lieu 
of the Federal specification;lU 

(7) Where otherwise authorized by law." 

Additionally, the Defense Acquisition Regulation (DAWz1 provides that 
federal specifications do not have to be used for: 

(1) purchase of items authorized for resale except military eloth- 
ing, and 

(2) purchases far construction when nationallyrecognized in- 

F P R  § 1-1.3os2(cl This exception ceemi somewhar contradictory. How can 
federal ipecifientiana he wmved for use I f  they don't exist m the f re t  place? 
Federal specification8 are mandatory for use only m e  exists. Nonetheless, m 
relation to the items covered by the ''exeepfian," the Defense Aequismon Reg- 
ulation provides: 

Federal and Miii taq speeifieationa and adopted industry doeuments to 
the extent that  they are applicable to the item or service required, shali 
he used for: (r)  purchase incident to research and development, (ii) pur- 
chase of >ferns for test  01 evaluation. and (in) purchase of labmatory test  
equipment for use by Government laboratories . . 

Defense Acquisition Regulation 5 1-202[cl (1976 ed 1 [hereinafter cited BQ DARI. 

I. F P R  5 1-1.30b2(d) 
F P R  5 l-1.30bZ(e). 

I* F P R  5 1-1.30b2(0 
F P R  5 1-1.3062(g). 
Until 1916. the Defense Acquisition Regulation was eaiied the Armed Services 

Proeuremenl Regularion 
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dustry and technical S O U T C ~  specifications and standards are 
available.s 

DAR also provides that a iederai specification need not be used when 
"determined by the Department of Defense to be inapplicable."z8 

In addition t o  the above, there are ather means of classifying speeifi- 
cations. Often they are catega2ized as either "design" or ''performance" 
specifications." Design specifications establish "precise measurements, 
tolerances, materials, in process and finished product tests, quality can- 
tral, inspection requirements, and other specific infoormation."25 This type 
haa the greatest degree of precisian of any specification used in federal 
contracting. Conversely, performance specifications relate only opera- 
tional characteristics ioor the desired item.z6 They do not include design, 
measurement or other specific details. Compliance by the contractor wjth 
the performance specification is judged solely by conformance oithe item 
offered with the performance requirements atated. Does the aircrait fly 
so high, go so fast, and carny so much? 

In broad t e r n s ,  speefieariom can be defined a8 either performance 
spee~ficahonr or design (derailed) specificatma A performance ipecifi- 
estion stater the ~equiremencs ~n terms of operation or funetmn of the 

\Ionitor Plartic C a  A B B C A  No 14447. i2-2 BCA 9629 (19721 

and Sprc i f i ca i i om a definitional document prepared 
cs \Ianaeemenr Center.  Fori Lee Virpima. perform- 
ned a8 "the complete pel formanee requlremenfe of t he  

the  neeesrar) interface and Incerchanee- product fa r  the intended m e  and 
abht )  characteristics I t  c o ~ e r e  farm. fit and function 
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Specifications may be classified, aiso, as system, development or prod- 
uct specifications, A system specification pmvldes "the technical and 
mission requirements for a system as an entity, allocates requirements 
to functional areas (or configuration items), and detlnes the interfaces 
between or among the functiond Development speeiRcations 
apply to items below the system level and state performance, interfaee 
and other technical requhnents in sufficient detail to p e h t  design en- 
gineering for service me ,  and evaluation." A product specification is one 
below the sytems level which states item characteristics in a manner 
suitable for acquisition, production and acceptance.' 

Regardless of the method of classification, certain similarities exist 
with regard to all specifications. Perhaps the most important similarity 
is the function of specifications as a means of controlling the government 
contract relationship. The specification establishes rules, provides meth- 
ods, and outlines the c o m e  of performance that is to be followed during 
the life of the contract. That such control is essential during the life of 
the contract. That such control is essential during a contract, and par- 
ticularly a government contract, was well stated by Senator Paul H. 
Douglas in 1951: 

In a free market, prices are fixed impersonally by the forces of 
supply and demand, and, therefore, adjustments in quantities 
procured, and hence in unit prices, are made according to the 
schedules of costs and profits. There is little room for comption 
or undue favoritism here. In contrast, when the government 
makes the decisions about prices, quantities produced, and what 
h s  may enter an industry, the door is wide open for the 
exercise of favoritism and corruption." These matters are life 

zs Id .  
In thm respect see the Hemnga on DOD Industry Relations: Conflict of In- 

terest and Standnrds of Conduct Before the Joint C a m .  on Defense Production, 
95th C o w . ,  2d Seas., Feb. 2, 1976. wherem massive efforts by industry to 
imluenee iovemrnent buying practices are diaeusaed. At page 2 of that he& 
Senator Daunias' remark nre atrondy seconded bv B statement af Senstor Prox. 

Wle m e  all awsre that the exchange af hospitnlity and similsr benefits 
is a regulnr part of the American buainesa scene. NO one, I believe, has 
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or death to the businessman or industrialist. A hostile eovern- 
ment may put him out o i  business, while a friendly 
tian may give him great  profit^.^' 

administra- 

Table 1, beloy demonstrates how a specification seeks to "control" the 
relationship, 

The specification Seta the parameters wthin which each party to the 
transaction must work. Such comtraints are necessary because of the 
great power that the government commands when it enters the market 
place, In addition to the restraints imposed by the specification itself, 
there are many rules that relate to the proper use of specifications by 
the government when acquiring goods and services. To insure that ail 
potential sellers are provided a fair and equal opportunity to compete, 
federal officials must know and follow these rules. 

111. CURRENT LAW ON THE USE OF 
SPECIFICATIONS 

A. CONTRACT FORMATIOIV 

The Armed Services Procurement Act provides: 

(b) The specifications in invitations for bids (formally advertised 
contracts1 must contain the necessary language and attach- 
ments, to permit full and free competition. If the apecificatians 
in an invitation for bids do not carry the necessaq  descriptive 
language and attachments, or if those attachments are not ac- 

suggested that  thm dhould be changed. Yet m the eummereial beetor 
there we srrong dismcentivea, strong diseiplmee. To arardmg e~nfracfb 
on the basirofgoodaillalone. Suchmaynot  bethecaseu.ithGaselnment 
conrracfs. Here the only protection results from clear-cut contracting 
regulations and statutes and hard nosed enforcement of them 

James W Flanagan. F&nc!ion o,flpoc#,cotzons (1969) lteehnleal repart) (quor- 
m g  remarks of Senator Paul H Douglas during the Godkin Lecturei BE Harvard 
in 1951). 
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TABLE 1 OEiJECTIi'Er IS WIIITIS(; dPECIFI('ATI0SS FOR 
.\IATERI.ALJ. FISISHES ASD PROCESE"'  

Objectice 
1. Definition 

2. Improve- 
ment 

3. Cost-effec- 
tiveness 

4. Require- 
ment 

6. Guides 

6. Inspection 

7. Reliability 

8. Records 

9. Forum 

10. Safety 

Explanation 
1. Define items precisely, and provide uniform defini- 
tions of specific items. 

2. Target needed improvements to items or practices. 

3. Make systems more cost-effective by standardizing 
items and practices for multiple use, through deletion 
of superiluous requirements. 
4. Comply with contract requirements for design, man- 
ufacturing, and quality assurance at lowest cost. 

5. Provide guidelines and instructions to engineers, 
shop personnel, inspectors, purchasing agents and oth- 
ers. 

6. Provide inspection criteria for precise acceptance or 
rejection of items and practices. 
7. Insure consistent quality products that are neither 
over-specified nor under-specified. 

8. Provide uniform technical records of items that have 
been purchased or manufactured. 

9. Provide a forum for a unified and cost-effective eon- 
sensus of opinion during the development of documents 
for multi-usage items. 

10. Promote safety and focus an product liability which 
have an economic impact on the product. 

Natianai Academy Repo2s. Supm note 3 
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cessible to all competent and reliable bidders, the invitation is 
invalid and no award may be made." 

The Defense Acquisition Regulation amplifies this requirement at 1- 
1201(a) by requiring 'Yp)lans, drawings, specifications or purchase de- 
scriptions for procurements (to1 , . , describe the supplies and services 
in a manner which will encourage maximum competition."" 

Responsibility for the specifications used in a particular purchase rests 
with the agency maldng the buy. The Comptroller General has consist- 
ently ruled that the contracting agency is responsible for "draffing proper 
specifications reflective of (the) needs" of the government." The speci- 
fications can be developed based on actual experience ofan agency related 
to the need to be filled, engineering analysis, logic, or similar rational 
bases." Further, when such rational bases are used to formulate speci- 
fications, the General Accounting Office (GA018' will not intervene u n l m  
an aggrieved party can show "by clear and convincing evidence that a 
contract awarded on the basis of such specifications would by unduly 
restricting competition be 8 violation of law,"= In drafting specifications 
to meet this test, some general guidelines are available to federal agen- 
cies 

First, the specifications, like the rest of the solicitation, must be clear 
and complete. They must be constructed so that all bidders may under- 

- 10 U.S.C 5 2306(h) 11976). No ~lml la r  prowdon l e  found m the Federal Prop- 
e r ty  and Administrative S e r ~ ~ e e s  Act. 
* DAR 5 l-lZOl(a) 

*Camp. Gen. 5191116. September 29. 1978. 762 CPD 247, Comp. Gen. B- 
186682, Jan. 12. 1977, 77-1 CPD 19, 65 Camp. Gen 1362, 762 CPD 181 (1976). 
( " C P D  IS the Comptroller Generah Procurement Decisions, published by Fed- 
e ra lP~bl ica t~ons ,  Ine , Washington, D.C Hyphenated numbers refer to volumee. 
and ending numbers, t o  p%wpapha.) 

Of eoui~e, the agency 01 eontraeting actwily discharges this responilbrilr) 
when II usen L required Federal or Military speeifleatlon However. even when 
such speelflepfians are used, the eontraefing ~ e t i v i l y  has a duty to "railor" the 
speeificstion to meet the actual requirement 

Comp Gen. 5185712,  A u p s r  10. 1976. 1 6 2  CPD 144 See o l i o ,  Camp Gen 
5191116. September 29, 1978, 7 W  CPD 247. 
s1 The f e m e  "Comptroller Generap and "General Accounting Offlee" are used 
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stand and know in advance nhat it is that the government requires them 
to &ish. As stated by the GAO, unless invitations for bids, including 
the specifications, are clear, complete and unambiguous as to all essential 
requirements, ". . . there can be no accurate and indisputable basis on 
which to determine which bid offers compliance with contract conditions 
and fulfillment of all project needs at the lowest price."3e 

Many times this easily stated rule is difficult to apply. Contracting 
people must be continually alert to possible ambiguities or lack of clarity 
in contract soecifications. Otherwise. seeminelv urecise suecifications 
containing 
suppose a 
effectively 
unauthorized entry, "zones" are required. That is, 8ma.11 segments of the 
building would be selected and an alarm syatem installed therein. Each 
a lum would be connected to a master control panel. Thus, when forced 
entry sets off an alarm, a light would appear on the panel and establish 
the exact area of entry. Suppose further, that the invitation for bids 
(IFB) to fill this requirement included the drawing set forthin Illustration 
1, belon 

If the specifications contained no further information on the number 
of "zones" required than that shown in Illustration 1, they nauld be 
deiective. What is the meaning of "minimum acceptable zones"? Does 
this refer to the size of each zone? If so, why not simply state that the 
space must be zoned in strict accordance uith the drawing? On the other 
hand, "minimum acceptable zones" may be a bottom limit on the number 
of zones and allow the bidders to vary the size of zones by increasing the 
number, or by enlarangthe size of Some while reducing the Size of others. 
Whatever the meaning, it is clear that the proposed specification would 
not convey to potential bidders the government's requirements in clear 
and complete terms. 

Another closely related requirement for specifications is that they must 
be definite. Specifications cannot permit government requirements to be 
vmied to an undefined extent. For instance, the following clause wag 
required to  be struck from an IFB: 

Minor deviations from this specification may be allowed where 
bidder has indicated in detail the manner in which his offered 
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ILLI'SIRA7IOY 1. DMYIFG IiCLCSEO IS HYPOTHETICAL I R I I I A I I Z N  FOX 311s 
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units differ from this specification. The contracting officer's de- 
cision will be final as to acceptability." 

Removal of the clause was necessary, according to the Comptroller Gen- 
eral, because "clauses allowing deviations have no place in formally ad- 
vertised procurements since they do not generally permit free and equal 
competitive bidding."" 

The basis for the Comptroller General requirement is well founded. If 
the government does not state its needs in a definite manner, bidders 
d be unable to respond intelligently and contract award will become 
a very inexact and subjective process. Costly and time consuming solic- 
itations wili be required to be repeated because bid responses wili vary  
greatly. 

An example of this is found in a 1958 General Accounting Office opinion 
issued in response to a letter from the Maritime Commission requesting 
guidance on the award of a contract for life b0ats.O The proposed con tmt  
resulted from a formally advertised solicitation. The solicitation resulted 
in twenty-one bids ranging in price from $14,502 to S0,oOO per ship Bet. 
The Maritime Commission proposed to make award to the fourth low 
bidder. After examining the facts, the GAO made it clear that no award 
should be made. This conclusion w a  based in large part on article A-2 
of the general specifications: 

2. The intent of the plans and specifications is to define the 
general scope and show the general features and arrangement 
and not necessiuily the details.' 

Such language, ruled the GAO, was impermissible because it did not 
provide a basis for "exact comparison of bids." The GAO continued by 
stating that "specifications must define the product to be contracted for 
in term8 sufficiently definite to assure that every bid made in compliance 
therewith will be far substantially the same product."" 

The requirement for definite specifications also preclude8 a bidder from 

52 Comp. Gem. 815. 811 (19731. 
'' Id .  See a h ,  51 Comp. Gen 518 (19721: 44 Comp. Gen. 529 (1965). 43 Comp. 
Gen. Ed4 (1954). 
'I 37 Comp. Gen. 419 (19581. 

Id .  at 480. 
'' Id .  at 481. 
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drafting his own specification in response to a solicitation, In 1964 the 
GAO addressed just such a situation wherein an invitation for bids issued 
by the Park Service for a one-motor grader permitted bidders to submit 
bids on an item that did not conform to the specifications, provided the 
speciAmtions for the nonconforming product were supplied with the re- 
spective bids. 

The GAO required the Park Service to readvertise for the grader 
bemuse the original solicitation permitted '%bidders to draft their o m  
plans and specifications from which (the contracting officer) may select 
the article considered most preferable."4s This procedure, concluded the 
CAO, "does not comply with the requirements of competitive bidding."a 

In addition to the foregoing requirements, specifications must state 
only theactualneeds ofthegovernment without beingundulyrestrietive. 
Note the use of the term "unduly restrictive". Any specification by its 
very nature is restrictive. As stated in the Report of the Task Force on 
Spechications and Standards of the Department of Defense: 

To be effective, a specification must be an essentially arbitrary 
selection of one or more proven ways to accomplish a goal from 
a much larger sub-set of possible approaches." 

The goal, of course, is to select the best way to obtain the required goods 
or services without becoming so arbitrary that the specifications unne- 
cessarily limit competition. 

The concept of drafting specifications that describe the actual needs 
of the government without unduly restricting competition derives from 
section 2305 of Title IO, United States Code. GAO construction of section 
2305(b) of that title" is BS follows: 

The basic principle underlgng Federal procurement is that full 
and free competition is to be maximized to the fullest extent 
possible, thereby providing qualified sources an equal oppar- 

'". 
4T Report of the Department of Defense Taak Force on Sepeifleationi and Sfand- 
ards, st 1-4 (Apr 1977). 

10 U.S.C. D 2305Cb) (1976). This pmvrmon id quoted in the text above note 33. 
'ILpTa. 
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tunity to compete for Government cmtract8. See, 10 US Code 
2305. . . . Our office has taken the position that . . . various 
solicitation provisions, while obviously restrictive of competition 
in the broadest sense, need not be regarded as unduly restric- 
tive when they represent the actual needs of the procuring 
agency.'0 

Using this approach, the GAO has ruled that the following are not, per 
se, unduly restrictive of competition: (1) use of design specifications;" 
(2) a requirement that bidders demonstrate product experience?' (3) 
requirements limiting bidders to particular geographical areas;p or (4) 
a requirement to use a patented item." 

The key is not whether a specification contains restrictions, but that 
the reetrictions contained are such that they describe the government's 
actual needs. The GAO "will not question an agency's determination of 
what its minimum needs are, or what will satisfy those needs, unless 
there is a clear showing that the determination has no reasonable basis."" 
Any speciecation that "dictates the manner in which the Government's 
requirement be fulfilled beyond stating the Government's minimum need, 
is restrictive of competition."" 

Actual or minimum needs can be described as an item or senice that 
fully satisfies the government's requirements. A specification that sets 
out the government's actual needs wi l l  be written in terms which "will 
permit the broadest field of competition within the minimum needs re- 
quired, not the maximum desired."" (emphasis added) 

the government must have more than "unsupported e ~ n e l u ~ i ~ n ~ ' '  t o  jutiQ spec- 
>Reation hmtations. 

Comp. Gen. 5189563, Februwy 1, 1978. la1 CPD 89. 
48 Comp. Gen. 291 (1968). 

Comp. Den. 51898g9, Aprrl 9, 1971 (unpublished). 
a Comp. Con. 5167OSa. August 2, 1965 

-Camp Gen. 5183501. Mnreh 27. 1919. lLL1 CPD 204 at 2. 
= Camp. Gen. E181102, 5180720, Augux 16, 1974. 74-2 CPD 101 
dJ 32 Camp. Gen 384. 381 (1963) 
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In applylng the rule each case will t m  on its own facts.j' This can 

create anomalies such as that described by Professors Sash  and Cibimc 
of the George Washington llational Law Center: 

The rmnimum needs rationale . . . IS used by the Comptroller 
General when he has found that there is insufficientjuatificat,~" 
for the inclusion of the restrictive features or the procunng 
agencies have abused thelr discretion by overstating their needs 
in order to limit competition, One dlffiiculty encountered by the 
Comptroller General in t k s  arm IS that a restnettw feature 
may be justified on the basis of one Government need even 
though it 1s not necessary Lo SQttSfy another need.% (emphasis 
added) 

Notwithstanding the need to look at each case on its own facts, some 
general rules have developed related to drafting the statement of the 
government's minimum needs. Although a single limiting feature in a 
specification might not render it unduly restrictive of competition, an 
unnecessary cumulation of requirements may render that 6ame specifi- 
cation A specification will not be upheld by the GAO if 
it was adopted for the purpose of unduly restricting competition.M 

One other area deserves particular mention. Generally, specifications 
cannot be drafied around the product of one supplier. Ordinarily, such 
specifications are found to be unduly restrictivekf competition because 
they provide a manufacturer an undue competitive advantage over other 
fums. For example, in 1973 the GAO upheld the Army m a protest 
against the award of a contract for certain sale8 training pr~grams.~'  The 
specifications used to describe the training followed an earlier presen- 

See. e g , Comp. Gen. B-193153. Mar. 7, 1979. lC1 CPD 160. rhere specd- 
cations w t h  Eeographlcal restrictions were held t o  be undui) rertncfiie and not 
B comect expre8smn of agency minimum needs. Compor~, E4 Comp. Gen 29 
(1974) where a similar geographic lirnitarion %'as upheid 

1 Naah and Cibmrc. Federal Procurement Lax 237 (3rd ed. 1977) c i t i n g  Camp 
Gen. 8-179704. 7&1 CPD 191. Comp Gen B-181116, Kovember 7 1974. 7G2 
CPD 243. See M a o r  Ho~kins '  review of Federal Pmevrement Law at page 161 
at  the present volume 

$8 camp. G~~ 8-185605,  SUI^ 1, 1976, 7 6 2  CPD 1 

160134, 14 Novernbe? 1966, but bee, 39 Camp Gen 663 (1960). 
a i  Camp. Gen. 8.178474. September 11 1973 lunpublmhedl. 
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tatian by a particular firm. The Army decided to cancel the solicitation 
and resolicit the requirement because the specifications were restrictive 
and not othemiae adequate for purposes of formal advertising. A similar 
result was reached in a 1959 GAO ruling wherein the specifications for 
the purchase of snowplows were found to be descriptive af a single man- 
ufacturer's product.' 

The General Accounting Office will strike down a specification even if 
it is not taken verbatim from a manufacturer's product so long as the 
government specification w s  "drawn from known characteristics and 
features" of that manufacturer's item.' However, this result will not 
follow if the contracting agency can establish that the features incorpo- 
rated into the government specification were essential to fulfill the gov- 
ernment's minimum needs." 

Some differences in concepts related to spc.fications and their use 
exist between negotiated and formally adverthed acquisitions. In fact, 
one basis for negotiating a contract rather than using the formally ad- 
vertized method of contracting is that adequate specifications cannot be 
drafted.* More often than not performance specifications rather than 
design specifications are used in negotiated contracts. Just the r e v e m  
is true in formal advertising. More flexibility is available during nego- 
tiation than during formal advertising. Bids that very from the essential 
requirements of the specifications in formal advertiaing must be rejected 
as nonrespansive."This is not the case in negotiated contracts." Not the 
leasr consideration in this respect is the fact that negotiation permits 
discussion between the government and the various offerom." Such dis- 
cussions may include m y  aspect of an offeror's proposal including the 
technical portion. This can vary the product ultimately accepted by the 
government at contract execution. No such freedom is available in formal 
advertising. 

'" 39 Camp Gen. 101 11969) 
es 32 Camp. Gen 3%. 386 11963). 

See, 53 Camp Gem. 418 11974): Naih and Clbinie. m p m  note 58. at 231 
10 U S C. 8 2304la)llO) (1876). DAR 5 %210.21xin). See also Comp. Den. B- 

190203. March 20, 1978, I S 1  CPD 216, 
oe See. e 9 , Camp Gem. B-191960, October 30, 1978, I S 2  CPD 306 
" S e e .  e p. ,  Comp. Gen 8.192025, Sep. 5, 1978. 7%2 CPD 171. 
ld In fact discuseion8 are required uniese certam exceptions me met. 10 U . s  C. 
5 23041g) 11876) 
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B COSTRACT PERFORMASCE 

After a contract 1s executed, questions related to contract specifications 
do not disappear. Many times questions arise as to the interpretation of 
specifications or possible specification defects that prevent performance 
or increase the cost thereof. Resolution of such problems often has a 
significant effect on contract costs 

Where the government furnishes specifications to a contractor and 
requires the contractor to follow them. there 1% an implied warranty by 
the government that the specifications supplied are adequate for the 
contractor to properly complete performance." In other words, the gor- 
ernment warrants that if the specifications are followed, a satisfactory 
product in11 result.'n The uarranty can be implied from the terms of the 
contract or the actions of the goiernment..' Normally. the warrant? 
applies to design specifications,'? but it may attach when performance 
specifications are used if the performance specifications contain design 
deta118.'~ The government can protect itself from potential liability as the 
result of faulty performance specifications by including an effective dis- 
claimer.ic 

The fact that the government furnishes design specificatmi and war- 
rants those specifications does not protect the contractor from liability 

ipeciflcationr are adequate t o  a 
tract S e e .  Ordnance Research. 

General Dynamics C o n .  ASBCA 13901. Ala) 19. 1972. 7 7 4  BCA 9478. Beth- 
lehem Steel Carp, ASBCA 13311. Norember 19. 1971. 72-1 BCA 91% The 
concept that  ihe V n m d  Slates uarranta driign spe~iecrtionr 1s often diffiru!t 
t o  a ~ d v  because man, times c 4 n l m c t  reaulrementi are ~ r ~ e s s d n l h  d mi~:dre of .. . 
performance and design requirernenrs 

~4 Bethlehem Steel Corp. .ASBC.i Yo IT341 X o i  l B i l  71-2 B C i  9186 s ' r  
also, r i e x l e x  Ine , A S B C I  S o  12584 Jan 21, 1971 71-1 RC.4 66W 
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in ail instances. A contractor has no basis to complain unless the speci- 
fications are misleading, impossible to perform or otherwise defective.'5 
The contractor must use proper manufacturing techniques in performing 
the contract.m This means that the government has the right to expect 
a contractor to meet the standard of a reasonably intelligent and expe- 
rienced contractor in performing the contract." In meeting that standard 
the contractor must develop his own manufacturing processess and teeh- 
niques. The government is under no duty to a w m e  that function.R 

These rules are well demonstrated by the ease of SancoL7nar Indua- 
trics, Inc.," decided by the Armed Services Board of Contract Appeals 
in 1973. The c o n t m t  in dispute was for painting certain equipment. The 
contractor, who was unable to perform, claimed that the failure wm 
caused by defective specifications that failed to set out the sequential 
steps needed to coat and paint certain assemblies. 

In denying the contractor's claim, the Board held that the government 
was under no duty to provide sequential painting steps. Instead, ruled 
the Board, it was the contractor's obligation in the ordinary performance 
of the contract "to devise finishing and painting procedures and tech- 
niques to apply the Rnish and paint required by the specifications and 
drawinp.'" 

The scope of the warranty will vary with the facts of each case, When 
the item to be furnished is to be fabricated using mass production tech. 
niques, the government impliedly warrants that the specifications will 
be suitable for mass production When government specifi- 
cations provide tolerances to be used in the manufacturing process, the 
contractor is entitled to 88sume that a satisfactory product will result 

Sea, Conea Engineenng Works, Ine., ASBCA No. 12987 nnd 13656, Janvpry 

Ssc, genenliy, Bdtimoro Contractom, h e . ,  OSBCA Noa. 3086,3086, October 
19, 1971, 71-1 BCA 8697. 

30. 1974. 74-2 BCA 10908. 
' I'J. B.  Williams Co., Ine. V. United Stater, lS-3 Ct. C1 491 (1971). 

j S  Smeolmar Indua., h e . ,  ASBCA No. 16469. Oet. 15, 1973, 78-1 BCA 10318. 
I d .  

. ' I d .  

Suitlik Parachute Co., ASBCA No. 16560, January 4, 1973, T b l  BCA 9865. 
Sea also, Whittaker COT., Power Sources Dlv..  ASBCA Naa. 14191, 14722, 
14740, 15035. 15628, March 80, 1979, 7 S 1  BCA 13,805. 
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perform the required work because of some failure in government fur- 
nished specifications. These failures entitle the contractor to an equitable 
adjustment that will include the cmts of attempting to perform the work 
under the defective specifications as well as the cast of performing any 
work under changes to those specifications to correct the defect.96 H a w  
ever, for the contractor t o  recover, the specifications must be in fact 
defective rather than just difficult to perform." 

In addition ta the above defects, specifications may be rendered in- 
adequate by failure on the part of the government to disclose information 
needed by a contractor to perform. The premier case in this area is Helene 
Curtislndustriesv. The UnitedStates.m Helene Curtisenteredaeontract 
with the Army to supply a disinfectant which wa.8 t o  be a "uniformly 
mixed powder or granular material." The diainfectant had been developed 
by the government resulting in the knowledge that grinding would prob- 
ably be necessary to produce an acceptable product. This knowledge was 
not made available to Helene Curtis. Accordingly, Helene Curtis incurred 
significant costs attempting to perform the government specifications 
before discovering the need for grinding. Holding for Helene Curtis, the 
court addressed the requirement for the government to reveal its su- 
perior knowledge. First, the court discussed situations where the gov- 
ernment was under no duty to  provide information 

The question remains whether this conduct [failure to disclose 
information1 on the part of the Government amounted to a 
breach of contract. The [government1 insists not. I t  says that 
unforeseen difficulties do not entitle a contractor to increased 
compensation; that the specification in this case nas an end- 
product specification which did not require any particular 

~ 

Hol-Gar Manufaetunng Carp V. The United States. 175 Ct. CI. 518 (19661, see 
d80, J. W. Hursl & Sans A m m g s .  Ine., ASBCA No 4167, February 20, 1959, 
5 S 1  BCA 2095, wherein the board atafed: "Where. the change LQ necessitated 
by defective specifications and dramngs, the equitable adjustment to which a 
contractor 2s entitled must, if I t  i s  to be equitable inelude the cost which It 
incurred in attempting to perform in accordance w f h  the defective apeciflcafmns 
and draumgs." 

See. B g., Continental Consol. Colp , ASBCA No. 10376, July 12. 1966, 6 6 1  
BCA 5691: N. Fiori to Co Inc , ASBCA No. 10037, 10041. Februar) 17, 1966. 
6 6 1  BCA 5381. 

'' Helene Curtis Industries v The United States, 160 Ct C1. 437 (1963). 
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method or process of manufacturing the disinfectant and that 
the government contracted for [Helene Curtis'] technical know- 
how and manufacturing skills, depending on it to produce the 
end-product. We can accept these general propositions but they 
do not decide this concrete case . . . There are many contract+ 
generally relating to known or standard products, or where the 
ratio of actual and potential knowledge definitely favors the 
contractor, or where a contractor can reasonably be expected 
to seek the facts for himself-in which the Government may be 
under no duty to volunteer information in its files." 

However, the court then indicated when the government u-as under a 
duty to disclose information. 

But as our rulings show, there are other instances in nhich the 
[government] is clearly under such an affirmative obligation and 
cannot remain silent 

Although it is not a fiduciary toward its contractors, the Gav- 
ernment-where the balance of knowledge 18 so clearly on its 
sid-an no more betray a contractor into a ruinous course of 
action by silence than by the written or spoken word." 

. . .  

Naturally, for a contractor to recover costs flowing from the govern- 
ment's failure to disclose vitai information, the contractor must have 
been misled by the nondisclosure.'oo Additionally a contractor will not be 
entitled to relief if he is experienced and would ordinarily be charged 
with knowledge of the type not disclosed by the government.'@' 

The government's liability far specifications 1s not absolute. A con- 
tractor wiil not be able IO recover far breach of the government's implied 
narranty of specifications if (1) the defect in the specifications was patent 
or (2) the government included B clear warning in the solicitation that 
the specifications could contain defects. 

Id . ,  at 44-4 
I d ,  at 444 

Irn See, e 9 , Momsan-Knudsen Co. %,. United Staler. 170 C t  GI 712 (1965) 

>01 See, e p.,  H X Barley & Asioeiafes v The United Stater, 196 C t  C1 I86 
(1971). Foragaod summa~airhelawrelated tonond~sclosure bythegovernment 
of viral h iomat ion,  see, Nash and Cmlmc, supm note 58. at 141-180. 
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It is a canon of government contract law that an ambiguous contract, 

unless the ambiguity is patent or obvious, is to be read against the 
drafter, generally the government.'02 Howerer, a contractor will be liable 
far any additional cmts of performing a contract when presented with 
an obvious omission, inconsistency or discrepancy of significance unle8s 
the contractor calls the defect to the attention af government personnel.'os 
A specification is obviously or patently defective "when a bidder is unable 
to prepare a bid without resolving doubts about the specification."1M 
Under such circumstances, there is an affirmative duty on the part of 
the contractor to inquire."' 

The contractor "should call attention to an obvious omission in a spec- 
ification, and make certain that the omission was deliberate, if he intends 
to take advantage of it."'06 The purpose of the rule is to enable the 
government to cure specification defects before contract execution. 

The rule that a contractor, beioore bidding, should attempt to 
have the government resolve a patent ambiguity in the con- 
tract's terms, is a major device of preventive hygiene: it is de- 
signed to avoid , , , poat-award disputes. . . . The r d e  is the 
counterpart of the canon in government procurement that an 
ambiguous contract, where the ambiguity is not open or glaring, 
is read against the Government (if it is the 

The duty to inquire ma) arise from a zpeeific patent ambiguity or 
omission,lna or it may result from reading the contract as a whole. For 
instance, in Malloly Constmuelion Company,loB the contractor executed 
a contract for certain electrical nork which included a requirement for 
"patching" roads. V%en the work nas completed, the contractor had not 
filled a trench 1100 feet long by 2 feet deep. The contractor argued that 
a trench af this nature was too large to be the subject of the patching 

'"* W G. Consfluetion COT., ASBCANo. 22339, May31, 1978. 7&2 BCA13272. 
Beacon Construetion Ca. Y. The United States, 151 Ct. C1 l(1953). 

m Afoka Plumbing Co ASBCA KO 12831. November 14. 1963, 6&2 BCA 7382. 
Inn  Beacon Construction Co v. The United States. ~upra note 103. af 1. 
'mRing Conrtlvction Co v The United States, 142 Ct. CI 7 3 1 9 4  (1958). 
)07 S.O.G. of Arkansas V.  United States, 212 Ct. CI. 125, 'eheanng, 212 Cf GI. 
131 (1976). 

Ine.. ASBCA KO 22426. June 15. 1978. Contract 
Appeal8 Decisions Repofis para. 13.311 (advance sheer). 

See. e y , Santa Fe Engrs 

Mdlow Const Co , ASBCA KO 20890, August 13, 1976, 7 6 2  BCA 12083. 
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requirement of the contract. In denying the contractor's contention the 
Armed Services Board of Contract Appeals (ASBCA) stated: 

Mallory's interpretation that it could walk away from the job 
leaving a gaping 1100 foot by 2 foot obstacle in the road was 
unreasonable. We hold that the drawings and specifications 
taken as a nhole raised a "duty ta inqulre" whether repaving 
was a contract obligation."' 

The extent af the duty to inquire varies hith the facts of each case. 
A good statement of this proposition is found in CML ,Maear l ~ c . , " ~  
wherein the ASBCA stated: 

The duty to inquire encompasses a burden to make the Gov- 
ernment aware of the discrepancies and if the Government's 
response does not clarify the matter further inquiry may be 
called for.bu 

However, after suEficient inquiry is made, the burden of dealing with the 
defective specification shifts to the government.lL3 Failure on the part 
of the g o v e m e n t  to clarify or otherwise correct the discrepancy will 
render the government responsible for any reasonable costs incurred 
above the contract price by the contractor in attempting to perfom."' 

The government may protect itself to Some extent from contractor 
claims for defective specifications "by inserting provisions in the contract 
clearly calling upon possible contractors to be aware of a problem in 
interpretation to seek an explanation before bidding.""b For example. 

Id  
CML-MACARR. Inc., ASBCA No 19350. July 29. 1976. 7 6 2  BCA 12047 

Id Note that the diicrepaneies must be m a ~ o r  before the dury t o  mqulre 
amsee. "[Contractors1 are obligated t o  bnng t o  the Government's artention major 
dtamepaneiss YI m o r s  which they detect m the epeclfcanans or drawings. or 
else fail fa do BO at their peril But they are not expected Eo exereme elarroyance 
m epotfing hidden ambiplities . ." Blount Broa Const Ca Y Knited StsTeS. 
171 Ct. CI. 478, 496 (1965) 

>la CML-Msem h e . ,  m p m  note 111. 
3x4 I d .  See alm Laburnum Construction Corp Y The Kmred Stares. 163 Ct CI 
ass (196s) 
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in Codttmn C ~ r p . , ? ' ~  the ASBCA heard an appeal under a contract for 
electron tube test Sets. The government had furnished the contractor 
with drawings which contained defects that rendered the contractor's 
performance more difficult. The contrsst also contained a "Production 
Drawing Changes" clause that provided in par t  

The contractor agrees to thoroughly check the Government 
drawings , , , Inaccuracies, incompleteness, errors, etc., of the 
drawings will he resolved by consultation with the [Government] 
. . . The Government will not be responsible for damages or 
extra casta resulting from an inadequate check, . ,"' 

The Board indicated that such clauses could be included in government 
contracts, but had limited effect. 

The duty imposed on the contractor by the Production Drawing 
Changes clau~e . . . does not absolve the Government from li- 
ability for drawing errors which cannot be detected by a rea- 
sonably thorough check of the drawings , . . However, that 
clause is a warning that the contractor must review the drawings 
with reasonable thoroughness and detect and resolve discrep- 
ancies . . .'IB 

When a disclaimer or exculpataw ciause goes beyond imposing upon 
the contractor a duty to make a reasonable examination of specifications 
for obvious error8, the courts and boards of contract appeals more nar- 
rowly canstrue the reach of such clauses. The Court of Claims has held 
that "broad exculpatory. .  . clauses cannot he given their full literal 
reach, and do  not relieve the [government] of liability" for equitable 
adjustments under specific contract provisions."e In essence, the court 
indicated that general provisions in specifications could not be used to 
override specific contract However, such exculpatory clauses 
may provide full protection t o  the government against claims by con- 
tractors for defective specifications when properly drafted." 

Coditron Cam , ASBCA Nos. 18129. 19152, Februalg 21. 1975, 1 6 1  BCA 
11818. 

I d  
lLB I d  
IIS United COntraerors V.  The L-mted States. 177 Cf. CI  151. 165 (1966). 
1 m  Id 

See, Rixan Electronics, Ine. V.  The United Stater. 210 Ct. Ci. 309 (1976): 
eompam. Thornpeon Ramo Wooindge, Inc v United States. 175 Ct CI. 627 
(1956). 
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C. IMPOSSIBILITY OF PERFORMANCE AND 
DEFECTIVE SPECIFICATIONS 

Impossibility of performance is a common law doctrine that has vitality 
in the field of federal contracts. Conversely, the doctrine that the gov- 
ernment warrants its specifications and is responsible for defects therein 
has no exact counte2part in the common law.m The two concepts are 
often related in iederal contracts, however, and the defense of impossi- 
bility of performance is seldom available to a contractor absent defective 
specifications.'" 

Impassibility of performance can result from actual impossibility or 
from commercial impracticability. Actual impossibility means that it was 
"in fact physically impossible to meet the contract requirements,"'" 
while commercial or practical impassibility means that "even though per- 
formance may actually be possible, such performance involves extreme 

The closest pnrdlel i s  the common law doeinne ofmntmpw'ewctum, wherein 
B document 18 construed ''acamsf the o&v who oroffers" i f .  Biaeks Law Die- 
tion- (4th ed 19511. 

Sce, 8.8 , E L Cournand Co., ASBCA KO. 6678, 6&1 BCA 2617 (1960) This 
proposition IS well demonstrated in Union Electric and Manufacfunng Co , Ine , 
ASBCA No 3811, October 24, 1958, 5 W  BCA 1866. wherein the conwac~or who 
wag unable to perfom B government contract a rmed rnposaibility. The ASBCA 
found for the contractor, but on the theory of defective speciflcatmns and breach 
by the government of its implied warranty of the speciflearime. 

The only inetanee when impossibility might m e e  m the ibaenee of defective 
soeeifiestions is that m which a ~ e r f o m s n c e  weciflcation calla for a Droduef 
beyond the stareof the prt and aeontractor knowinglyagrees toperformbelieving 
that he  can achieve the required perfamanee nonetheleas However, d the de- 
fense of lmposslbhty were rased  m this mstanee, the mntractm uovid l h e  I f  
the governmeni defended on the ground that the eontraetor assumed the l i ik  of 
impossibility. Note that ~n such a ease the specidcations would not be defective, 
although the required perfomance wa8 >mpossible. Srr  Eleetro-Nuclear Laho- 
ratones. Inc , ASBCA No. 9865, 65-1 BCA 4682 (1965) 

Walter F. Pettit.  Irnpoasibility o f P e 7 j o m n c r  Basic Pnneiples and Gut&- 
~ L M B ,  T h e  Government Cmtraelor Bneflng Papers No. 6 6 i  (2d ed. 1966). The 
G o v r n m n l  Contraelm is s c~mmerieal newspaper published e v e n  two weeks 
by Federal Puhheatmns. h e . ,  Washington. D C , and Bnefing Papers ia B sene8 
of essays on specmiwed topics of gorernment emtract l a x  published every two 
months. 
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di@lties or unvswll expenses which were not contemplutsd by the 
fcontmtm) 07 the Government at the time the contract was signed."1" 

Actual impoasibility almost always results &om defective specifica- 
tions. This was the ease in Owens-Coming Fiberglas Corp v. The Unitsd 
States.'" Owens-Corning entered into a !ked price contract with the 
Atomic Energy Commission. For a portion of the contract, 0wens.Corn- 
ing used a subcontractor to carry out certain tunneling and tests of a 
polyurethane foam d e d  for in the speci5entions. The subcontmtor was 
unable to perform because of defects in the specification requirements 
relsted to the polyurethane foam. Owens-Conring ultimately instituted 
a claim against the United States on behalf of the subcontractor. Owens- 
Corning urged that the specifications could not be performed. The Court 
of Claims found for Owens-Corning stating: 

We see no justification for throwing upon the plaintiff a ioaa 
which is a direct result of faulty specMcations promulgated by 
the Government. [The result which the government had inmind 
in its specifications1 was impossible of attaiment. ln 

Commercial or practical impossibility may also follow from defective 
specifications. In L.  W. Foster Spwlawear Co. ZI. The United S t a * ~ , ~  
the government and Foster entered a contract for %,Ow goatskin flying 
jackets. The government furnished detailed spedficationa which proved 
to be defective. Single garments could be produced under the specifi- 
cations, but mass production was impossible. The Court of Claima held 

This c o w  has adopted an approach to impossibility based on 
'commercial impracticability' which M y  embraces the concept 
that 'commercial practicability ceases where the demands of 
mass production can no longer be satis5ed through the meem 
of mass production." 

I d .  
Is Owens-Coming Fibcrglne COT. V.  United Stetea, 190 Ct. Ci. 211 (188% 
" ' I d . ,  at 224. Sea ale0 Hollingahend Carp. V.  United Stetes, 124 Ct. CI. BBI 
(1963). 
L. W. Foster S p ~ n i w e ~ l  Co. V. United States, 186 Ct. CI. 488 (1889). 

I d . ,  st W 7 .  Ssr a h  Whittaker Corp., Power Saurccs Div., ASBCA N m  
14191, ete., M a r  30, 1979, 7&1 BCA 15805: Johnson Eieetroniee, Inc., ASBCA 

Sep. SO, 1960. B(C2 BCA 2803. 
NO. sa%, D ~ C .  a i ,  ISM, 6 ~ 1  BCA 4628; capson M i g .  CO., ASBCA NO. 610s. 
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To recover on the grounds of impossibility, the claimant must show 
that no other contractor could have oerformed the work'Bo and the con- 
tractor urging impossibility must not have assumed the risk of nonper- 
f ~ r m a n c e . ' ~ '  

111. GENERAL CRITICISMS OF DETAILED 
SPECIFICATIONS 

Far many years the driving goal in public purchasing at all levels of 
government was to standardize goods and services purchased through 
the use of definite A 1941 study of the Los Angeles, 
California, purchasing system demonstrates this early trend. 

[Tlhe Los Angeles County Bureau of Efficiency found cansid- 
erable room for improvement in the fieid of atandardization . . . It lauded progress, , , made, but recommended acceleration 
of the good work in the future.la 

The method urged to accomplish fully the task of standardization was to 
adopt "definite written specifications where feasible."'" 

Dynalectron COT V.  The United States. 207 Ct. Ci. 349 (19761: Mech-Con 
Carp.. GSBCA NO 1373, Decembers, ISM, 6E-1 BCA4674: RyanAeronaufical 
ca., ASBCA SO. 13366, n k y  13, 1970, 7 ~ 1  BCA 8237: Petrit. 8upm note 124. 

The ~omracfor may be presumed LO have assumed the nsk when 11 he 
has superior knoaledge . , 2) the contract IS for a venture into rhe 
unknown r h e r e b y  in the nature ofthe work the contractor had an obvious 
risk of failure. 3) the contract contains performance apeeifiealions, haw- 
ever, ail the circumstances must be considered such ae type of contract. 
what the pames intended. 41 design of specification proposed by the 
contractor 

Riemer, note 130 8upm. a t  717 

la= In referring t o  specifications by tme., the adjectives "detailed," "defimte." 
"dengn." and "deiailed product" me vaed interchangeably ~n this m d e  

BeCkeTt and Plofiun, Gasemmntal Purchasing ~n the Loa Angeles Mstm- 

Id., a t  7. 
palztan Aieo 56 (1941) 

76 



19801 USE OF SPECIFICATIONS 
The use of standard specifications in government purchasing has many 

advocates and many reasonable arguments to support the advocacy. Ar- 
guably, such specifications promote low prices. 

The uniform standard purchase specification is neeessay to  ab- 
tain free and open competition in bids on a fair and equitable 
basis. They en~ure that the public buying agency obtains the 
item it specifies and pays for [it] at the lowest cost.'s 

Other benefits derive from the use of standard specifications. A good list 
ofsuch advantages is found in an early treatise on industrial purchasing.'Bb 
They include: 

1) adequate specifications evidence definite thought and careful 
study of the needs of the government and how to satisfy those 
needs; 

2) specifications provide a standard for inswing the product 
delivered is usable and of the proper quality; 

3) specifications allow for standardization; and 

4) cornpetition on a fair and equal basis is 

Certainly, standard specifications do promote many of these desirable 
aims. Such specifications are not, however, without their faults. It is 
these faults which are coming under constant attack today and are causing 
much of the effort directed at abolishing the use of such specifications. 

Although criticisms of design or detailed specifications were expressed 
periodically prior to 1970,'" no serious suggestion to change or abolish 

18* Aljian, Pu~ehosing Handbook la22 (1968). There id some auppafi for the 
apposite view-that government standard speeifieationb actually increase the 
mice  of m o d s  sold t o  the United Statea. o-ieularh where a standard eommencal . I  
item could meet the government's need See paerally Heannge before the Sub- 
comm on Federal Spending Practices and Open Government of rhe Comm. on 
Governmenral Affairs on the Federal Aequiaitlon Act of 1977, U.S. Senate, 96th 
Cong., lat Sesi , (1977) [heremafter referred t o  as 1977 Heanngsl. 

Is' Lewir, Zndustnal Purchostng (1940). 
1'7 Id.. at 160. 
Isz Id., at 161. See also Rlemer. ~upra nore 130. at 711-12 
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the uBe of such specifications occurred until 1913 in the Report of the 
Commission on Government P r o ~ u r e m e n t . ' ~ ~  The Cornmission cited two 
major problems with detailed specifications. First, such specifications 
were often old and used outdated technology.'40 Second, many other 
specifications, standards and requirements were included in a single fed- 
eral specification by reference. This made it difficult for a supplier to 
understand exactly what product was to be supplied."' In addition to 
these two major complaints, the Commission castigated detailed speci- 
fications because: 

Purchase of items under Federal specifications when comparable 
commercial products are available usually results in greater cost 
to the government. 

Use of Federal specifications that prescribe specific designs may 
deny the Government the benefit of technolog4cal progress be- 
cause the high cost of testing alternate desigms discourages in- 
dustry. 

Overly strict interpretation of specifications for commercial 
products forces producers out of Government work, thus re- 
ducing competition. 

Since specifications establish a minimum quality level, the of- 
fering of a better quality is not 

These criticisms led the Commission to make the follow recammenda- 
ti0ns.l' 

1. Require that development of new Federal specifications for 
commercial type products be limited to those that can be spe- 
cifically justified. 

2. Reevaluate all commercial product-type specifications every 
five years. 
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3. Use purchase descriptions when Federal specifications are 
unavailable. 

4. Exclude packaging, packing and marking requirements from 
commercial product specifications. 

The floodgates of criticism opened after the 1973 Commission report. 
Members of Congress became interested in the problem and explored a t  
length the use of detailed specifications in government buying. The Com- 
mission's criticisms were reviewed and new complaints were added. 

Detailed specifications are viewed as a roadblock to innovation.'u Typ- 
ical of the complaints in this respect was that voiced by Mr. Vico E ,  
Henriques, Vice hes ident  of the Computer Business Equipment Man- 
ufaeturers Association, during Senate hearing on the Federal Acquisition 
Act of 1977. 

Specifications take a long time to develop and very frequently 
by the time they are published an industry , . . has developed 
new technologies that outdate and supersede the specifications. 
Rmurement  by Federal specifcations of products in a high 
technology area, can have the effect of denying the government 
the opportunity to procure the newest and most efficient prod- 
uct." 

In a word. specifications become obsolete."' 

j* See S. Rep. No. 9s716. Federal Acquisition Act of 1977, 95th Cong., 2d Sess. 
21 (1878), wherein i t  is stated, "Robably the worst thing is the fonnidable bar 
to  innovation erected by mandated design " 

1977 Hearings, 8%- note 136, at 221 

t.6 Admittedly, detailed speeifieatiana do become outdated. Technology does ad- 
VMFE. But, there is no reason to abandon the w e  of such Bpeeifiestions because 
some have not been updated. If would be better to require periodic review of 
specfiestions to  determine d new advances need to be incorporated, 01 if the 
speciflostions B T ~  even needed any longer. 

Such B provision i8  found in S 5 ,  the Federal Acquisition Reform Act, 96th 
Cong., 1st Sess. 514 (1978). That brll would requre "all specifications [tal be 
reviewed PL least every five years. and [to bel c a n d l e d ,  modified. revised, or 
reissued a~ determined by such review." Such  review would diow thereviewiw 

. 

. 
body to eonaider B number of impomnf factor8 with regard LO whether ndetaiied 
specification is appropriate for the p a r r i e u l ~ ~  requirement. Such consideratiom 
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Competition, a key goal of the federal contracting process, is seen as 
diminished when detailed specifications are empioyed. An overstatement 
of the problem was made recently by Senator Lautan Chiles of Flonda. 

It seems clear that the mare detail we w i t e  into specifications, 
the less people will be able to submit a bid to start with. It 
actually reduces competition down to one or two people.'" 

Admittedly, detailed specifications may prevent some finns from com- 
peting, but it is doubtful, and no evidence was proffered, that detailed 
specifications articularly highly coordinated ones such as federal spec- 
ifications or k&y specifications, reduced competition to one f m .  
First, that is a contradiction in terms. One f m  is by definition Sole 
source, not competition. Additionally, if a specification produced such 
results, it would, in all likelihood, be overly restrictive, requinng re- 
writing," or call for negotiation under B performance specification. A 
more realistic assessment of when and under what conditions detailed 
specifications may limit competition was made by Mr. William C. Mc- 
Gamont, Executive Vice-President ofthe National Association of Whole- 
saler-Distributors: 

The present u8e of specifications is an impediment to many h s ,  
particularly smaller and medium size finns, which are not knowl- 
edgeable about the mMad of details surrounding federal spec- 
ifications and bidding procedures. The assessment of detailed 
specifications is a threshhold many finns are reluctant to  venture 
near."g 

A final major criticism of detailed spcifications is the so called "spec- 
ification tree." This term is used to describe the procedure whereby a 
spechication far a product will contain references to other specifications 

Should Include: 1) the expected impact on cost of using a detalied specifieatlon. 
2) whether additional options or increased flexibility could be wntten infa the 
epeeifleation, 3) whether new technology has developed that should be ~ n e o r p o -  
rated, 4) the possibility of consoildating various detailed specificatmns, 6 )  use of 
existing industlid rpemflcation8 or standards m lieu ofgovernment ipeclflcationr 
or 6) using hlnetionai speeitieationa. 

1977 Hearings, a w v a  note 135. at 383. 
I* See diseuseion of unduly restnetive speclfleariona in text of this article above 
nates 47 through 64. 8upw 

1977 neanngs.  9 U p m  note 136, at 698 
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and standards. For instance, in 1973 the Commission on Government 
Rocurement found that the specification for light bulbs referenced 313 
other specifications and standards.'M Not surprisingly, "(Dirms doing 
business with the Government regularly have complained of this prob- 
lem,"'l' 

However, while it is true that mast specifications do reference other 
specifications and standards, the light bulb horror story is not repre- 
sentative of all detailed specifications. Too often the critics of such spec- 
ifications point to a few well known examples similar to that of the light 
bulb.L' Specifications for mouse traps and cocoa beverage powder are 
prime exampies.l" This creates an appearance that all detailed s p e d -  
cations are as cumbersame when something between perfection and ab- 
solute worthlessness is more aldn to the truth. Additionally, many of the 
items referenced in a spechication will remain in B contract regardless 
of the type of specification or purchase description used because of sta- 
tutory requirements. 

The specifications tend , . . to continually refer to other docu- 
ments, other specifications. These probably continue to gmw 
because as we have different laws that are introduced into the 
procurement process, such as OSHA [Occupational, Safety and 
Health Act] regulations, such as EPA's [Environmental R o -  
tection Agency1 , . . then the documentation must necessarily 
increase , , .Ib( 

Commission Report, BUVO note 139, a t  20. 
Id 

M* This method of attaeliing detailed specifications was noted by the 1971 report 
of the Department of Defense Task Force on Specifications and Standarda. In 
that body's 1977 Repon,  at  page 1.6, It IS stated: 

[Iln the mass of aome 4 0 . m  dooumenta conrPined in the Department of 
Defense lndex of Specifications and Standards (DODISS), there me 
bound to be some ludicrous requirements which make great anecdote- 
a fifteen page 8peeifie~Tion far chewing gum comes to mind. There is B 

tendency to use such documents to diepamge the eyetern ~n genersi, 
rather than look far its strengths. 

The Federal ipeeiRePtion for mousetraps is 1W.WO words long and weighs 
2 pounda. There are two epeeikations for C O ~ D B  beverage powder, a federal *pee- 
ifie~fion and B militnry specification. The requirements of eaeh differ and each 
refers to  the other specification. 

1977 HePringi. aupm note 1S6, at 421. 
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Requirements such as these have  nothing to do with defintng the actual 
needs of the user, but are required to c a m y  out national social and 
economic goals. To attack detailed specifications for complying with the 
law seems somewhat brazen, particulariy when any replacement for them 
must do the same. 

The barrage of criticism has led to many proposals to eliminate the use 
of detailed specifications in all but a few highly restricted areas such 88 

for items requiring standardlzation.lM The two major recommendations 
for change center around the purchase of commercial products and the 
use of functional specifications in lieu of detailed specifications. 

IV. BUYING COMMERCIAL PRODUCTS 

The Federal government buys $8 billion worth of commercial and mm- 
mercisl-type items each year.'" It maintains a $4 billion inventory of 
such items and annually disposes of $658 million worth of new items 
because there is no demand for them.I5' This waste could be reduced by 
altering the methods used by the United States to buy commercial prod- 
ucts. €or instance, except for defense or defense preparedness items, 
the government could buy commercial products only as needed and allow 
private industry to "warehouse" the items for the government until again 
needed. Not only would the costs of stocking items by the government 
be reduced, but also the need to dispose of unwanted materials would be 
eliminated 

Ibd H.R.  2990. T h e  Federal Aequnltlon R e f a m  Act, 96th Gong.. 1st Seis. 
10Zia)il)iD) This provision emphasizes the eumenl trend to reduce, or at leasf 
attempt to reduce. d e t d e d  specifications by providing that the "%dminisrmior 
for Federal Procurement Policy is suthonzed and dveeted . . to establish m d  
oversee B program t o  reduce agency use of detailed product speeifieations " 

me The Government Executive 43 (Apr. 1977) The total east of federal proewe- 
ment in fiscal year 197 i  was 566 billion The Federal Property Management 
R e p l a t i m a  define "eommercd product'' BJ "[a1 product from regular productron 
sold I" sub8tantid quantities to the general public and/or industry at e8tabhshed 
market or catalog prices.'' Fed. R a p .  Mgmr Regs., Temp. Reg. KO. E-69, 44 
Fed Reg 12.031 (1979). 

Id 
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What is needed to insure effective, less costly purchaees of commercial 
items? A fair list was formulated during a seminar sponsored by the 
Department of Defense and the Experimental Technology Incentive h 
gram of the National Bureau of Standards." A few of the recommen- 
dations made during this seminar deserve particular consideration. 

Firat, the government must have some means to determine what is 
available commercially. Obviously, the United States must h o w  which 
items manufactured for the general public meet government require- 
ments before it can acquire those items for public use. This is not a 
paramount consideration when purchases are made using detailed spec- 
iiications because the contractor agrees to manufacture the required item 
according to that speciiication. The government lolows that the item, if 
properly manufactured according to the specification, will BeNe its needs. 
However, to meet the specifcation, a seller may have to alter production 
methods, retool, retrain, or hire additionallabr. Such changes are costly 
and can increase government expense, Thus, if a readily available com- 
mercial product wili do the job, it should be purchased. 

Conversely, the commercial market needs to be made more aware of 
government needs. If the government is open about current and future 
needs, it may prompt businesses to come forth with standard commercial 
products that will fill those requirements. This of c o m e  will avoid the 
potential cost6 discussed above. 

Generally, detailed specifications should not be used to purchase com- 
mercial products. Certainly, for low technology, high volume items such 
as paper clips, pencils, paper products and similar requirements the uae 
of detailed specifications la not particularly bad because such items are 
manufactured in a similar manner. There is little chance of significant 
technological breakthroughs that would render the government's speci- 
fication obsolete. However, when this is not the situation, why require 
a company to manufacture an item to meet a particular spe@cah 
when the same company's commercial product will fill the govsmmat 'a  
actual m e d F  After all, it is the need that is impartant, not what a 

m See 2 Gwt.  Purehasing Outlook 5 (Feb. 17, 1818). 

"' In Henrings before the Senate S u b e o m .  on Federal Spendlng Practiw8 and 
Open Government, it was noted that "[mlany h i  should be able to lower their 
prices t o  the Government by offering s t a n d 4  qusiity cornmereid products with- 
out the additional expense ofmodimng ormanufaetl~lng ta s speeiaiGovemmenf 
specincation." 1977 HWW sup me 185, at 90. 
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specification may r e q ~ i r e . ' ~  In high technology areas It 1s even more 
critical that detailed specifications not be used where an adequate com- 
mercial product exists. Changes in these areas are rapid, specifications 
8oon become dated and the government buy would thus lag behind com- 
mercial products developed for the open market.16' For commercial prad- 
ucts, it is much more effective to me purchase descriptions rather than 
detailed specifications, in acquisitions by the government. It is for this 
reason that the Office of Federal Procurement Policy (OFPP) has begun 
a major effort to change the method used to purchaae such products. 

In 1977, OFPP published a memorandum to the Secretaries of the 
various executive agencies.'62 The memorandum listed six objectives that 
federal acquisition of commercial products should achieve: 

1. maximum use of commercial distribution channels:" 

A responae ohen made IO the enticism that detailed specifications may o i ~  
erspeeify the government's actual needs i b  that derailed 8peCifiCatmns can be 
tailored to a panicular need Department of Defense Directire 4120 21 Speei- 
fieations and Standards Apphcatlon, April 9. 1 9 i i .  pmuidea sf paragraph 1V.A 
that specifications "must he applied and tailored by glring due eonsidemion to 
the required pei-fmnance i . e ~ u e  eoire and aehierement of minimum required 
operatima1 need&." Tailaring 1s defined I" paragraph 111 B of the same directlie 
a8 the "pmeess by whieh individual requiremenu (iectione. paragraphs or een- 
tenees) of the selected specificstions and standards are evaluated to derermine 
the  extent to which each iequiiement i s  mart suitable for a specific material 
acquisition and the modification of these requirements. shere neeemary, co a s  
a w e  that each tailored document involved state8 nnl) the minimum needs of the 
government." 

Although tailoring a specification to B particular requirement IS certaml) ap- 
~ r o ~ n a f e .  ~n mami- eases i f  IS no i  Ooisible due to time conframts 01 the lack of 
&nml a t  a pa&lar eontract& actiwty technically qualified t o  r e v ~ e ~  and 
modlfy such speeifiearioni Nor would such tailoring neeersarilg refleer the prod- 
ucts available on the commercial market that could meet rhe em einmenr s actual 
needs 

"Federal [speelficatmnsl are no t  " e n .  reapon~l ie  t o  change in the commercial 
m u k e t .  This IS not because the epee wnlerr don't attempt t o  keep up x i th  the 
latest developments. but technological produet changes happen very quickly " 
1977 l ieannge, SupN nore 136. at l6Y. 

Office a i  Federal Procurement Policy Memorandum. Subject Implementation 
of Policy on Aeqmsl tm and Distribution of Commercial Products, Dee P i .  19i7 
[hereinafter referred to as OFPP Commercial Products Jlemaranduml 

The General Aecovntinp Offlee has suggested a need t o  pursue this goal ag- 
gressively See General Aecounnng Office (GAOI Report t o  the Congreas. Uni- 
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2. reduction of government stocked commercial items; 

3. elimination of all unnecessary government specifications for 
commercial products and packaghg; 

4. tailoring government specitications t o  reflect commercial 
practices to the maximum extent when such specifications ean- 
not be eliminated; 

6. elimination of acquisition and distribution redundancies, 
and 

6. produce user satisfaction.'" 

The OFPP goals are modest and reasonable. They are not a sweeping 
mandate to eliminate ALL product specifications, but only those speci- 
fications that are unnecessary because existing commercial products 
could meet the government's requirement. Detailed specifications could 
still be used for purposes of insuring standardization or for purchasing 
items unique to the government. They could be used, also, where it is 
demonstrably cheaper for the government to buy items under aparticular 
specification. 

The Department of Defense has implemented the OFPP policy an pur- 
chase of commercial products. Department of Defense Directive 6wO. 
37, dated September 29, 1978, states: 

E. Policy. . . . DoD components shall: 

1. Purchase commercial, off-the-shelf, products when such 
products aiu adequately serve the government's requirement, 

formed PrOewemenT Decisions for Commemid Product. me Coatly, PSAD-77- 
170 (Oet. 16, 1977). The GAO suggests at page 6 of the report that ''agene~es 
. . . Yae CDmmereld distribution channels t o  supply eommereial products unless 
it is coat effective to do otherwise.'' Cost effeetiveneds IS t o  be determined by 
using "Rill east" eompmmms between bvylng eammereial pmduets m n g  C O ~ .  

mereid distribution channel8 and purchase of Commerclai item8 far stockage m 
federal warehouses. The dements of Rill cost t o  the Government _e deman- 
strafed m lllusfr~fian 2, below. 

m OFPP Commercial Produeti Memorandum, supm note 162. 
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TABLE 2 .  DECISIONAL FACTORS FOR 

SELECTION OF SFECIFICATION TYPE 

Special Packaging 

SvecifiCsLlan T w e  
Factors Functional Detailed 

xx 

Standardization I u  
I 

Hiph R e l i a b i l i t y  xx 

S e l e c t i o n  Flexibility xx I 

Full C o m e t i t i o n  xx I n 
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provided such products have an established commercial market 
acceptability, and 

2, Use commercial distribution channels in supplying com- 
m e d a l  products to  user6 when it is economically advantageous 
to  do so and the impact on military readiness is acceptabie.l* 

The policy, when fully implemented, wi l l  promote seven major objec- 
tives:" 

1. Acquire commercial, off-the-shelf, products when such prod- 
ucts will adequately seme the Government's requirements, pro- 
vided such products have an established market acceptability. 

2. Encourage, recognize and evaluate technoiogld innovations 
in commercial items that are applicable to defense needs. 

3. Optimize research, endneering, acquisition and support costs 
and enhance the opportunity for life cycle cost saving. 

4. Eliminate unnecessary Government specifications for com- 
mercial products and lor adopt non-Government specifications 
and standards where feasible."' 

5. Implement acquisition procedures designed to optimize the 
Government's advantage while minimizing the administrative 
burden to the contractor and the Government. 

6. Validate feasible commercial item loglatics support aiterna- 

Department of Defeme Drecfive SW0.37. Acquisition and Diatnhtwn. sf 
C m m e m a !  Pmduetd (ADCP), para. E, Sep. 29, 1978 [hereinafter referred to 
as ADCPI. 

I* I d  , para. D. 

'" A DOD effort concurrent With purchasing commercial products 1s m e  to elim- 
inate government speeificntiana if commercial specifications 07 standards are 
available. There exisla P large body of such specifications ahieh have been de- 
veloped 88 B result af stmdsrdization efforts outside the government. The De- 
p m m e n t  of Defense mstruetion, or iegularion. regarding the use of these 
speeifientians and standards 1s DODI 4120.20, Development and Use of Non- 
G o v a n e n 1  Spedrratiana and Standads, December 28, 1916. 

87 



MILITARY LAW REVIEW [VOL. 86 

tives insuring the least costly, acceptable life cycle support plan 
is chosen. 

7. Foster competitive industrial sources for . . . Government 
requirements. . .Iu 

The requirement to buy commercial products has made significant 
progress in many areas, from beef to undershirts.‘“ The approach used 
for commercial product acquisitions is a combination of purchase descrip- 
tion and use af a commercial products clause. A commercial product 
purchase description, called an item description. has been defined as: 

descriptions . . . stated in functional terms ta the maximum 
extent possible to permit a variety of distinct produets to qualib- 
for award or, when a particular product must be designated in 
terms of performance specifications to stipulate a range of ac 
ceptable characteristics or minimum standards.”‘ 

In conjunction with such desenptions a solicitation will include a com- 
mercial products clause. Tqpical of such clauses is the one considered in 
a Yay, 1978 Comptroller General demsion. That clause provided: 

The equipment to be furnished hereunder [a pipe bending ma- 
chine] must be a manufacturer‘s standard commercial product. 
Far purposes of this contract. a atandard commercial product 
is one which, uithin a period commencing two years prior to the 
opening date of this soliciatian, has been sold by the manufac- 
turer or his distributor in reasonable quantities to the general 
public or government in the course of conducting normal busi- 
ness operations. Nominal quantities, such as modela, samples, 
prototypes or experimental units =ill  not be considered as meet- 
ing this requirement.“‘ 

e ADCP, 8 x p m  note 166. 

The Depanment of Defense policy expressed in DOD Directlie h-0 5000 37 
has been incorporated into parr 11 of the propmed Federal Aequiiifion Regulation 
[hereinafter referred t o  a% FAR]. See note 224. rnfra 

“ “ S e r .  Federal Contract Reponer  No 781. A-12 through A-13, >lay 14, 1979 
for B diseuerion of commercial producra purchased I” the textile area 

Irn Fed Prop. M p r  Reg , Temp. Reg KO E-65 14 Fed Reg 12 031 (1579) 

Camp. Gen B-150336, ‘la? 21 1976, 7F-1 CPD 391. at  1-2 
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These procedures for buying commercial products have been chal- 
lenged in a number of protests to the Comptroller General. As a result, 
there is a body of decisional law related to such purchases by theunited 
States. 

Such clauses have withstood chalienges that they unreasonably restrict 
competition. For example, in 1975 the Marine Corps solicited proposals 
for electronic signal generators."' The equipment to be furnished was 
to be "cammercial off-the-shelfequipment which incorporates one or more 
military requirements to permit it to more fully meet military 
One offeror, AL'L Instrumenta, Inc. (AUL), was ellminated from final 
negotiations because the product offered was '%built from scratch" rather 
than a modified commercial product. AUL protested to the GAO alleging, 
among other grounds, that the requirement for commercial, off-the-shelf 
equipment unduly restricted competition. Denying the protest, the GAO 
stated: 

W l e  find no merit to AUL's argument that the requirement for 
commercial equipment was unduly restrictive of competition 
, , , [Tlhe agency has not unreasonably restricted competition 
to particular classes of businesses or insisted that the equipment 
offered must be rated by a particular professional society. The 
Marine Corps simply wanted to purchase equipment which was 
based on a commercially available design in order to avoid the 
risks of purchasing an unproven design."' 

When a commercial products clause is included in a contract and relates 
to product acceptability, it is a matter of respansiveness,'" not respon- 

L1* Comp. Gen B-186319, September 1, 1976, 162 CPD 212. 

Id  

I d . ,  at p. 9. That such clauees w e  intended LO reduce design nsks IS B eommon 
rationale I" GAO decisions. In a 1978 opinion the GAO stated: "The purpme of 
the elau~es requiring . . . standard . . reeorderlprodueer "89 to as6ure the Air 
Force of not becoming involved in a high risk. research and development effort 
. . ." Comp. Gen. B-190189. May 10, 1918, 7e-1 CPD 31. 

To be eonsidered for w a r d .  a bid must comply in all matenai respects 
with the invitation for bids so that, both as to method and timeliness of 
submiram and as t o  the rubstance af any reauitmg contract, ail bidders 
may ifand on en equal footing. 

DAR 5 2501(a) 
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sibility."B This is demonstrated in a 1978 GAO opinion."' International 
Harvestor (IH) protested the award to AX General Corporation (AXGI 
of a contract for the manufacture of commercial trucks. The solicitation 
required offerors to have been manufacturers of the commercial trucks 
being offered. AMG was going to furnish trucks under license &om a 
different company. The contracting officer stated that the commercial 
product limitation applied to the "product, not the offeror." GAO by 
implication upheld this determination. Further, in a later case, the GAO 
specifically stated that commercial product clauses relate to product ac- 
ceptability and responsiveness, not to responsibility of the offeror.'" 

When commercial products  clause^ are included in a solicitation, award 
under that solieitation cannot be made unless preceded by adetennination 
that the potential awardee will offer a commercial product.'rg If It i s  
determined that the intended awardee is incapable of furnishing a com- 
mercial product, an award to that parry 16 improper.'"' The rationale 
supporting this position was set forth in a recent Comptroller General 
decision: 

-=* Comp Gen. B-191116, Ocr 2 .  1976 7-2 CPD 217 

1m Camp Gem. B-189794 Feb 9. 1978 i i l  CPD 110 

s a 3&4s 

Camp Gen B - l i l 4 i l  June 1 1976 7&1 CPD $61 
Id  
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[Tlhe Government should not represent that it has minimum 
requirements of such a nature that it must restrict competition 
to only those who are capable of providing standard commercial 
products when in fact the Government's minimum needs can be 
fullled with the praviisians af something le88 than a standard 
commercial product.'" 

The push to buy standard commercial products is here to stay, not- 
withstanding the Comptroller General requirement that such products 
be purchased only when they in fact represent the minimum needs ofthe 
Government. The benefits to be derived are many. Specification main- 
tenance costs, e.g., costs of revision, will be reduced. Obsolescence will 
no longer be a problem because the moat current commercial technology, 
incorporated in the commercial product, will be available to the Gavern- 
ment. Warehouse costs will be reduced as the Government avails itself 
of the commercial distribution system. Small business may well benefit 
beeause i t  can offer its commercial product without the requirement to 
manufacture in accordance with a particular government specification.'" 

Although the benefits flowing h.am the purchase of commercial items 
are many, care must be exercised. Such products should not be purchased 
where standardization or interchangeability of parts is of major concern. 
For instance, combat equipment should be standardized to insure ease 
of repair and maintenance in the field. Standards must be developed to 
determine that a product offered has been accepted in the commercial 

Comp. Gen. 5190336. May 24. 1978. 7&1 CPD 394, at 3. 

I%* There IS some question whether buyingeommerciai pioduets withoutreferenee 
to detailed ~peeifieatmns is alway8 beneficial to m a l l  buamers. During the 19'77 
hearings om the Federal Aequinfion Act of 1977. the folloudng teStlmDny War 
presented by a Bmali buamesa owner: 

We have been informed . . that [the Ai* Foreel intend[sl to procure 
aircraft starting units under . . the Commercial Commodify Acquisition 
Program. These units . have histoneally been supplied to the Air 
Force by small buainesses. . . The Air Force intends to buy thebe umtr 
under the new program restricting bidders to those who hai,e supplied 
units to eommereisl ~ ~ u r e e s .  [Those bidders are exelusively large bum 
nes8ee.l If the Air Force is pemitted to ~mplemen~ this pian I t  will 
virtusliy eliminate smdl  business [panieipatim in fhx pmeurementl. 

1977 Hearings, ~ u p m  note 135, sf 260 The answer LO this enfiasm IS to draft 
the ~ommeicial products cisuSe to permit f i r m s  to offer products sold in sub- 
stantial numbers in the commercial market place 01 t o  the government 
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market p1ace.l" Thie in turn will require market research into eammercial 
products available to meet a particular need.'" 

Every effort should be made to buy acceptable commercial products 
without the use of detailed specifications. However, intelligent selection 
must be made of the items to be purchased. Not eveqdhinp can be turned 
over to commercial market8 without detailed requirements from the user 
activity. The commercial product concept is not a substitute for thought 
in the process of determining government needs and the method best 
suited to meet those needs. 

V. FUNCTIONAL SPECIFICATIONS 

The most commonly suggested substitute for the much maligned de- 
tailed specification is the functional specification A functional specifi- 
cation is defined as: 

a description of the intended use of a product required by the 
Gorernment. A functional specification may include a statement 
of the qualitatixe nature of the product required and. when 
necessary, may set forth those minimum essential characteris- 
tics and standards to which such products must conform If it is 
to satisf? its intended use.'*' 

The use of such specifications LS seen b? man? as a panacea. If an! malady 
1s discovered ~n the buying process, take two functional specifications, 
keep warn ,  go to bed and all will be wll in the morning. The list of 

"'Such cornmema1 product acceptability 1s required by DOD Directive 60. 
5000 37, diseusaed ~n the text above notes 16G68. s z t p m  

.~ 
proeunng agencies t o  thoroughly screen the c~mrnereial market t o  aicertaln if 

S 6 ,  Federal A c q u ~ ~ l r i o n  Reform A c t .  s u p m  nore 146. at 5 3g 
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advantages cited to mpport the use of functional specifications is\.irrually 
endless. Far  example: 

Significant cost saving opportunities are created (by the use of 
functional specifications) because a variety of product solutions 
may be considered. . . . More firma, especially small business, 
will be likely to complete.'Pi Innovation and the play of new 
technologies will be encouraged. , . . The use of commercially 
available product8 will be encouraged, doing away with the need 
for suppliers to redesign praducts.18' 

Another advantage resulting from the use of functional specifications was 
asserted during hearings an the Federal Acquisition Act of 1977: 

The use of functional specifications should reduce federal pa- 
pem-ark to the extent that the procurement agency will no 
longer have to prepare detailed and voluminous product speci- 
fications as have been provided in the past.l" 

That functional specifications are the wave of the future is unques- 
tionable. We must, hawever, take care not to spawn a tidal wave. Under 
the Federal Acquisition Act of 1977 (S. 1264),ls8 the use of such specifi- 
cations would have been mandatory1m unless use of detailed specifications 
was authorized for a particular purchase by an agency head or his de- 
legee.'gl The Act never became law and eventually died. However, in its 

I" This 1s not a proven fact. Similar "advantages" are atrnbuted to  purchase of 
eommereiai products. but ale ehaiienged bg some m a i l  huainessei See note 182, 
Bupm 

Ls'S. Rep. No. 9L716, Federal Acquisition Act of 1977, 96th Cong , 2d Sess. 21 
119771 
m 1977 H e d n g a .  w p m  note 136, at 203. 

Acquisition Act of 1977, 96th Cang , 2d Sess. (1978). 
S. 12M, 95th Cang., 2d Seas (1977). repnntrdza  S. Rep No 9S715. Federal 

lea Id  This bill provides I" 5 202(eI: 

To the mPXimum extent practicable and eonsmtent with needs of the 
agency, functional specifleafions shall be used TO p e m i r  a ranefy  of 
distinct products 01 ierviees to qualify and t o  eneowage effective cam- 
petition (emphasis ~uppliedl 

lex I d  In 5 202(d). it IS provided "The preparation and use of detailed produer 
specifleatione m a. purchase description shsii be subject ta prior apprwsi  by the 
agency head." 
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place, like the proverbial Phoenix rising from the ashes, came the Federal 
Acquisition Reform Act (S. 5).In2 A rose by any other name is still S. 
1264, and Senate Bill 5 ,  like its predecessor, uill make the use of func- 
tional specifications mandatory'" unless a waiver is granted t o  use de. 
tailed weeifications.'" 

Because of the emphasis on functional specifications, it is necessary to 
understand haw they would work in the acquisition process. First, it 
should be noted that the only thing really new about functional specifi- 
cations is the name. For years B similar entity, the purchase desenption, 
has been available to contracting personnel. The Defense Acquisition 
Regulation fDAR) discusses purchase descriptions at section 1-1206.l(a). 
I t  states: 

A purchase description may be used in lieu of a specification 
[when otherwise authorized] , , , A purchase description should 
set forth the essential physical and functional charactenstics 
(emphasis added) of the materials or services required. As many 
of the following characteristics as are necemary to express the 
minimum requirements of the Government should be utilized in 
preparing purchase descriptions: 

(i) common nomenclature; 
fi i)  kind of material . . . 
(iii) electrical data, if any; 

IR S.5. Federal Aeqvislfion Reform Act, 8rpm note 116 The companion bdi ~n 
the House o i  Representatives is H R 2990, Federal Aequisifion Reform Act, 
96th Cong.. 1st Seis. (1979). 

I*1 S. 5 ,  aupm note 146, st 5 202(c).  
Iu I d  , at 8 20Xd) 

Exceptions to the requirement to YBe hinetmnal speelfieallons zlli be exrenSlYe 
This is certainly true where other policy considerations require the use oi detailed 
speeifiertiona. For example. on 9 August 1979, President Carter approved plans 
iorthe N~riansl Supply System, which would require. among orhei thmge, atand- 
adzation a i  aupplies and equipment purchased throughout the Government 
StandPrdiEation neeeaanrily requires the use of detailed speelbeations. See Pres- 
ident Cuter's memorandum iaor the Hon James T. Me1ntil.e. Jr , Director, 
OPAee o i  Mmagement and Budget, subject: National Supply System (9 Aug 
1979). 
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(w)  dimensions, size or capacity: 
(v) principles of operation: 
(VI )  restrictive environmental conditions; 
(vii) intended use. includmg-lAl location within assembli and 
(B) essential operating candnions; 
(viii) equipment with which the item 13 to be used; 
(IX) ather pertinent infomation that further describes the item 
. . .  

Note the similariry of the purchase description and the definition of B 

functional specification.:" Obiiously, to inaure competition on an equal 
basis, functional specifications will need to include at least that infor- 
mation and apecificity that purchase descriptions provide. Otherwise, 
bidders and offerors wili be left to determine by mere conjecture what 
the government nants.  During a discussion of functional specifications 
in the hearings on the Federal Acquisition Act of 1977, it was pointed 
out that such specifications must cieariy determine and adequately state 
the government's needs because "the government as a buyer map not be 

I .  

placed in the position of having to share such discretionary authonty to 
prescribe its needs."lP~ 

In order to insure an adequate functional specification it will be nec- 
essary ta "establish salient functional characteristics" for items desired 
ta be purchased.'" Such characteristics are currently used with brand 
name or equal purchase descriptions. Thus, some guidance 1s available 
on the development and use of salient characteristics 

'. IC Jt I - 
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the essential qualities of the brand name item . . (T)hey are 
entitled to be advised in the invitation of the particular features 
or charactenstics of the referenced item which they are required 
to meet. An invitation which f d s  to list all the charactenstics 
deemed essential, is defective.'" 

Surely those who champion functional specifications desire an equal clar- 
ity of description and do not desire to place bidders in the position of 
having to guess at the "essential qualities" of the item to be furnished. 
Just  a8 surely, it would be patently unfair for the gmernment to judge 
an item based upan a desirable feature that uas not made known to the 
bidder in the solicitation. This is particularly true in formal advertising 
(competitive sealed bid) where award must be made on the basis of the 
bid submitted Rithout m y  discussions Thus. functional specifications 
must list all important features of the item or service to be purchased. 
Failure to do so must lead inevitably to the conclusion that such a deficient 
description 1s defective, cannot furnish the basla for fuil and free com- 
petition, and would result in an improper award 

Once competition 1s engendered. award must be made and contract 
performance commenced.2w In negotiated contracts award folloi~-i-ing a 
Solicitation using functional specifications should present no problems 
because discussions could be held betueen the government and the of- 
ferors to clanfy any doubtful areas.zo1 Such is not the Case when the 
formal advertiring method of acquisition is employed. 

48 Comp. Gen. 441, 444 (1968). c i t i n g  M s .  Camp Gen B-167867 Jan 26, 
1966 (unpublrshed) 

*I In $ 2bW of S 5 ,  Federal Aegulrirlon R e f o m  Act. it 16 rfated that federal 
~ o n f r a ~ f i n g  practices must he conducted 80 as t o  "rely on and promote effective 
competition.'' In 5 2b(@)(Dj. if LS hlrther stated that there must be an "absence 
of bras or fsvunribm I" the solieltatlan. evaluation. and award of contracts." 

"01 Such diseursron would of eourae be wbjec r  t o  t he  rules of hlrneas eurren t .~  
applied This includes holding diseusnoni with all offeror3 in the compebfiie 
range IF discussions are held with any such offeror See e 9 DAR 9 -06 1:al 
and 5 3406.2, Comp Gen. Dee 8.181723, 27 Mar. 1975 75-1 CPD 675 Srr a l s o  
S 6, mpra note 146. at 5 S W a )  All offerore are t o  he advised ~n advance of the 
evaluafm factors t o  be uced m making an auard. S e e .  e 9 , 60 Camp Gen 7% 
(1971); 50 Comp. Gen $9 (19701 
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Formal advertising requires that award be made to the low,"* re- 
sponsive,208 responsible2" bidder. Unlike negotiated contracts, discus- 
sions are not allowed after bid opening. Thus, there must be sufficient 
information available to the government from the invitation and resultant 
hid to determine that an item offered is responsive to the functional 
characteristics listed in the invitation and yet still maintain a sufficiently 
broad description to "encourage innovation and the application of new 
technology."'5 The problem was succinctly summed up by Robert Judson, 
Executive Director of the United States Navy Center for Acquisition 
research 

. 

It is difficult ta state a purchase description in such general 
terms of Government needs that it elicits a broad range ofre- 
sponses and s t  the same time have the description be precise 
enough to act as the basis far judging the acceptance of deliveries 
under a contract.'" 

For those who would rejoice at this statement, seemingly indicating 
the death, or a t  least incapacity, of functional specifications, don't hasten 
to light the funeral pyres! Although difficult, evaluation for award under 
a functional specification is not impossible, As in brand name or equal 
solicitations, a data requirements clausePor could be included. Each bidder 
would be required to submit descriptive data that affumatively dem- 

See Comp. Gen Dec. B-190703. Dee. 8, 1917, 77-2 CPD 448. 
To be reiponnve, a bid must eonform w f h  all the easentiai requirements of 

the invitation for bids, or be rejected. See DAR B 230Ua) .  

pp Aresponelble bidder IS one that is demonarrabiyable t o  perform the contract. 
DAR B 1-903.1 list8 the foliowing minimum standards that a bidder must meet 
if he IS to be considered responeble. 

0) have adequate f inmeid  resmrce~.  or the ability LO obtain such re- 
amrees . ., 
Oil be able to comply with the required or proposed delivew schedule 

(ill) have a aatiafacrary record of performance 
(iv) have a satisfactory record of m e a t y .  , ,, [andl 
(Y)  be otherwise qualified and eliglble to reeeiie an award under appl~. 
cabie laws and regulations. . . 

. I  

, 
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onstrate the item offered by the bidder is responsive to the requirements 
of the functional specification. 

This does not mean that the bidder must prove compliance. He need 
only supply sufficient data to allow the government to determine cam- 
plianee in fact.m8 Merely quoting back the functional specification arprom- 
ising to conform, however, should not be sufficient to meet the data 
requirement." Instead, the data offer should demonstrate faetwally that 
the product meets the specification 

For instance, suppose the following, oversimplified, functional deserip- 
tion: Camera, using cartridge film pack, not more than 2" to 3" high, 
M" to 1%" deep and 4%" to 5%" long. A bidder mppljiing descriptive 
data that stated the camera offered was cartridge loaded, 2" to 3" high, 
M" to l'h" deep and 4 W  to 5Vz" long should be rejected because the 
descriptive data is merely repetitive of the functional description. It does 
not factually establish compliance. Conversely, the follouing descriptive 
data would do so: Camera, cartridge loaded, 2%" high, 1" deep, and 6" 
long 

In addition to descriptive data, other approaches are available for in- 
suring that the item offered is responsive to the functional description 
in the invitation. Preaward surveys currently used to determine a bid- 
der's responsibility could be expanded to include a determination that 
the product offered meets the functional specifications."0 Testing re- 
quirements could be included in solicitations that would require offered 
items to meet the test before award of a contract. A warranty of eom- 
pliance with the functional specifications could be furnished by each bid- 

'08 Sea Ms. Comp Gen. 8-161122. Ma) 11, 1967. 

Under brand-name-or-equal descriptions a mere promme to conform to d m n t  
characteristics, or a promise that an "equal'' item 1% "identical" with a brand 
name, does not satisfy the descriptive data requirement See Ms Comp Gen 
E-169482, Sep 16, 1970 

See DAR 5 1-905.4 for a dmcusaan of prenward Juness 
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der, Whatever the method used, from the foregoing it is clear that the 
use of functional specifications is possible in both negotiated and formally 
advertised acquisitions. The real question is: what price is the govern- 
ment willing to bear to  use such specifications? 

AlthouFi f u n r m n a l  .perificdtions hdve theu  advantaeei. they also 
cam u i t i  tnem disad\antages The Conptroller General has descnbed 
a number of :hese diffcuhes.  

[l'ls:ng funcmna: speeifcatim i i  not f.ee +om compleh and 
potenr:ally  COS:^^. drificulrie? Initiallg. :he Co\,ernrnent muA: 
expend considerab:e effon iK drafting t i e  ~pecifications Offer- 
or.\ m u s  ther translate t i e  .-pccfmtmr.s 1 x 0  t i e r  own indi- 
nd-al equipmect and safxares approaches. Tils can involve 
a condideTable amount of de!ail. may red-It in a w,net? of so- 
lutions to  :he Government's requwments and ma? be qsite 
c d ? .  A suo.ranuai efion an the p a r  of the Government is 
:hen required :o etal.a:e the proposals.: 

Each o i  :he Comptroller Genenil's obsena:ions id valid. Draftmg B 

func:iona: specificarsn is not a, ea.? h5 dome who s u p w n  i ~ ~ h  speci- 
Scauors uould .-ug~er* A somewhat evagderaxd eumple a i  the iack 
of ;nders:and:ng of t?e pmblem 1s l o u d  In d Senate Repon on the 
Fedcrbl Acquixmn Ac: o i  1 9 7 .  That repon L; an example of:he manner 
in w w h  fuu-ctional speci5ca:ion: uould promo:e inno\'atior 3ta:ed. 

Far example. i:atmg B need 85 Rodent e.imina*ion ratner than 
calling for a panicular nourtrap derlg.1 could foster some im- 
ag.nari\e solution. The better mousetrap' o i  folklore may not 
be a conventions: mbulerrap at a:1 

If:he only description used in an invmtron u s  to requue an Item :hat 
eliminates rodents. cianets are tnat the oldest of all rodent ehminators. 
old Tom the alley cat. aould quahf! Or perhaps an enterprisms con. 
tractor *odd offer one ,arb hand ne:d manuail? operated baseball bat. 
Much more IS necesar?. to  pro\ide an accurate dexnptron capable of 
inrunng :hat !he timernment get: whdt 11 needs Fatlure to  carefully 

. 

"I Camp. Gen. Dee. 8-188990, Sep. 9, 1977, 77-1 CPD 182. 
"* S. Rep. No. 96715. 8 % ~  note 144, at 21. 
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draft a functional specification may well allow many agencies' fears about 
the use of such specifications ta become reality. Loosely drafted functional 
specifications could provide "a fly-by-night garage type operation . . . to 
take advantage of (government) leniency and win an a low-bid basis with 
a generally poor quality 

Another potential danger of a poorly drafted fuunctmnai specification 
is the possiblity that a product requirement of the government might be 
overlooked, omitted and ultimately not met by the furnished item because 
the specification did not require it. This has occurred already in certain 
instances where detailed specifications were scrapped in favor of func- 
tional specifications. The Defense Logistics Agency2" developed a func- 
tional specification to buy men's undershirts. The description was used 
in an invitation for bids, bids were received and a contract awarded. Only 
then was it discovered that the specification did not have requirements 
related to shrinkage of the garments. The result-those of you wearing 
size 42 shirts purchased under this specification-beware! Your size 42 
may become a Size 32 after the first washing. This specification has been 
changed, but the basis for such problems remains. Failure to exercise 
care in drafting functional specifications can produce the same result that 
lack of care promotes in drafting detailed specifieationsdefective spec- 
ifications. 

The Comptroller General also recognized the problem of time consum- 
ing evaluations if functional specifications are used. This i8 true regard. 
less ofthe method employed by the Government to insure that the product 
offered is responsive to the invitation. If descriptive data Is used, the 
government's technical people must study the data and determine that 
the product offered is responsive before award is possible. If preaward 
surveya are expanded to inelude s study of the offered item, necessarily 
more time will be required to complete the survey. Additionally, the 
survey team used will need to include technical people that otherwise 
might not be required. This is certainly true if the invitation for bids 
specifies tests that must be conducted before award can be made. 

1817 neanngs, note ia5. at 63 
A deaenption of this purchase was related t o  the authors by an employeeof 

the Defenae Loglmes Agency 
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Contrast each of these approaches iqjth the situation that exists when 

detailed product specifications are used. No preanard survey or tests 
are required of the product to be suppiied. Descriptive data would nor- 
mally be superfluous. Why? Because if the contractor follows the detailed 
specification using acceptable manufacturing techniques a product ac- 
ceptable to and meeting the needs of the government will result. 

Other problems attach to the use of functional specifications, partic- 
ularly if such specifications become mandatory. There are certain in- 
stances when such specifications might reduce rather than promote 
competition. For instance, in the construction industry buildings are not 
erected based on general descriptions. Precision is essential. If the gov- 
ernment does not provide detailed engineering and architectural designs, 
the bidders must develop them on their om-learly a more advanta- 
geous situation for large firms than for small. This \vas noted by the 
Associated General Contractors of America (.4GC): 

AGC believes that the mandatary use of functional andlor per- 
formance specifications in construction procurement will limit 
competition. Using contracting techniques that require bidders 
to incur development expenses will severely prejudice small and 
emerging construction fnns having limited re8ources to under- 
take such development work.2L5 

Additionally, there are government requirements that are simply not 
suitable for purchasing with functional specifications. Highly technical 
interrelated equipment must be described in detail to insure compatibility 
and correct operation. For instance, building an Apollo space vehicle or 
a nuclear canier requires the highest precision. This detail may evolve 
during construction, hut it is something more that a mere functional 

Proponents of mandatory me af functional specifications offer two 
major rebuttals to the foregoing criticisms. First, it is argued that two- 
step formal advertising procedures are available under S.5, the Federal 
Acquisition Refom Unfortunately, two-step procedures have 

*la 1977 Hearings, ~ z ~ p r o  note 136. at 661 
*16 FOP a brief diaeuamon of this problem. m a  1977 Heanngs. mpm note 186, at 
50607.  
“’See  S 5 ,  B w p m  note 146. at 5 2OZCe) 
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their own drawbacks and limitations. Performance requirements and 
descriptions of general requirements must be drafted during the first 
step: request far technical proposals. Offeror8 must have at  least Some 
idea of that which the government desires them to furnish. Such de- 
scriptions may be painted with a broad brush and not even reach the 
level of a functionai specification, but thought and care is required, nane- 
theiess. A big factor that limits the use of the two-step method is the 
amount of time needed to accomplish both steps. Adequate technical 
personnel must be available to evaluate technical proposals submitted 
during step one. The ultimate evaluation of offered technical proposals 
can be very time consuming, particularly if any discussions are required. 
Following the evaluation, acceptable offeror8 must then develop and 
submit prices upon which award uill be made during the second step. 

Members of government have considered the problems inherent in the 
use of two-step formal advertising and placed limits on its use. The 
Defense Acquisition Regulation limits the use of this acquisition method 
by providing: 

Two-step formal advertising shall be used . . . when all of the 
follo\ring conditions are present . . . 

(ii available specifications or purchase descriptions are not suf- 
ficiently definite or complete . . . 

(ii) definite cnteria exist for eyaiuating technical proposals 
, . .  

(iiii more than one technically qualified m u m  is expected to be 
available; 

(iv) sufficient time will be available for use o i  the two step 
method; and 

(v) B firm fixed-price or fixed-price contract w+th economic price 
adjustment will be used."P 

The second defense to criticism is that the requirement in S.5 to use 
functional specifications could be waived in favor of detailed specifica- 
tions. The bill prmides in regard to the use of detailed specifications: 

DAR B 2-502 
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The preparation and use of detailed product specifications (in 
lieu of functional specifications) in a purchase description shall 
be subject to pliar approval by the agency headP" 

The agency head can delegate thia authority to the next highest orga. 
nizational level practicable.?m However, this waiver authority "is not to  
be an invitation for the routine u ~ e  of detailed product 
The authority to waive the requirement to use functional specifications 
in favor of detailed product specifications is better than no authority a t  
all, but it is not the best approach to specification selection. 

Waivers, too, take time. The higher the level, usually the more time, 
effort and papenvork involved. In many instances "class" waivers for 
whole groups of items or for a particular agency would be required. 

The Department af Agriculture considers defmitive specifics- 
tlons as essential to 95% of all solicitations. The use of only 
functionaVperformance specifications would require us to either 
process waivers or exercise the two step formal advertising 
method , , . The volume of waiver requests [estimated 8000 
annually1 . . . would create a logjam and cause delays,* 

Why create a system with built-in delays that affect the selection and 
use of specifications when it is unnecessary to do so? Other, better options 
exist. To require the use of functional specifications unless waived is to 
create the same problem currently experienced with detailed specifica- 
tions. They would be used in situations for which they are not really 
appropriate simply because it is easier and less time consuming than 
engaging in the two-step method or obtaining a waiver. Far better to 
express a strong preference for the use of functional specifications but 
leave to  the contracting and using personnel the determination of the 
appropriate specifications to be used in a particular contract. 

Allowing the selection of specifications to fit the particular buy will 
permit the use of that type of specification most appropriate under the 
circumstances. Functional speeifieationa could be used for the purchase 
of commercially available products, an area where they would be partic- 

S. 5, 8upm nore 146, at B 2WdI. 
-Id. ,  at B 601. 
as 1977 Hearings, aupm note 135. at 434. 

I d . ,  at 91&19. 
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ularly warranted. They could be used also ~n high technology areas of 
rapid change where detailed specifications soon become dated. Can- 
versely, detailed specifications could be used in those areas for uhich 
they are peculiarly appropliate, such a8 construction. spare pans,  and 
to obtain comparability or standardization. The government then would 
be using the talents and experience ofthe contracting and using personnel 
who are intimately involved uith the particular purchase-qualities for 
which the government pays good money. 

VI. CONCLUSIONS AND RECOMMENDATIONS 



19801 USE OF SPECIFICATIONS 

functional rather than detailed specifications should be used. The factor 
approach is set forth in simplified farm in Table 2, 

One final area must be examined in determining the appropriate spec- 
ification type: market research. As mentioned earlier, one must know 
what i8 available in the market place that will fulfill the government's 
requirements. Additionally, government personnel must know how the 
market in question operates. There is a significant difference between 
the manner in which automobiles are manufactured and marketed and 
the way that weapons are developed and sold. For example, generally, 
a prospective bidder on automobiles will not redesign the automobile to 
meet a detailed product specification, so a functional specification would 
be appropriate. However, because of the need for compatibility and 
standardization of machine gun parts, a detailed specification would be 
in order. The appropriate rule to adopt would be to  determine what the 
respective market place has to offer the government to meet its needs 
and then tailor the specification, including selection of specification type, 
around that market place.= 

This table W ~ S  suggested by figure 5 in the article. T a p p ~ n g  the Commercial 
Market Place, Def. M p t .  J. 37 (July 1978) 

* - S e e  discussion at "ate 174, B U ~ T L  See d m  1977 Heannga, 8upm note 135, at 
61E-16. for a good deacnption Of the concept of market research by Professor 
Ralph Naah, dr..  of the George Wa8hmgon University National Laa Center. 
Waahmgton. D.C. 

The proposed FAR inciuder coverage of the Concept of market research, and 
discusses that concept at lengrh. The propoied FAR proaides' 

L W 6  Acceptability 

(a) The acceptability ofeommereialproducfs fa meet Goiernmenf needs 
should be decided on the baris a i  quahty. reliabiiity. performance. product 
Me, and logisries support requirements. 

(b) When a defined Government need cannot be met preclaeiy by an 
available commemal product, consideration rhali be oven to relaxing 
the specified need or to aequinng a modified commercial pmduet When 
product modifications are considered. B ea%t.benefit trade-off analysis 
i ha i i  be made. Factors TO be eonaidered in this analys~s i n c l u d c  

(1)An estimate of the emt of madifiearionandlmpaeronrvppiy support 
capabilities. compared with the estimated Costs of a Goiernmenr-specl- 
fied item. 

(2) De l i re l y  schedules for modlfied cornmeremi products. compared 
with those required far a Govemment-Specified item. and 
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Finally, more tmst must be placed in government personnel to make 
appropriate decisions. Such an approach is essential if the federal gov- 
ernment is to avoid one of the significant criticisms and pitfalls of the 

(3) The impact on eompetiiion in current and planned acquisitions 

(c) W h e n  usel needs p r e v l ~ u ~ l y  fulfilled by acquisition af producta 
produced under detailed speclfication~ are t o  be fulfilled by acquisition 
of eommereial 01 eammerosi-type products under this Par t  1 1 ,  the ean- 
tiacting olfleer must consider the impact on prev~ous pioducers. partic- 
ularly thoae that a re  m a i l  01 disadvantaged business emeerna Provided 
that they meet u ~ e i  needs, products pievioudy produced and sequved 
under derailed specifications shall e~nfinue to be considered for aequi- 
Sition for a reasonable, limited penod In order to e v e  producers time t o  
develop eommemiai markets The contracting officer shall determine the 
penod to be allowed on a ease-by-case bnsir after consultation with the 
previou6 produeerr. technical personnel. 2nd the aetlvlty'e amail and dii- 
advanraged business utilization speeiaiiata 

11.006 Evaluation and award 

(81 Adequate market research and analysia w1l establish either the 
practicability of making an award on pnee alone or the need to consider 
other faetora W h e n  other factors are to be eonsidered. the evaluadon 
criteria shall pern i t  eonrideration of the benefits to be denved by trade- 
ORS, where feasible, among product cspabdiry. purchsse price, dmtn- 
bution costs. and operation and aupport costs 

(b) When market researeh and analysis ieveais eommereial or C O ~ .  

mereial-type products fhaf have demonstiateti acceptability and reha- 
biiity in meeting commercial needs similar t o  those of the Government, 
Government testing and Gavernment-eatabiiah~d and momtared qual- 
ity asauranee requirements shall be held to a mmmwm. Government 
testing shall normally be limited to those situations m which adequate 
market data are not available. as ~n the ease of new products that have 
not had time to establish their reliability. In such cases, testing may be 
justified in order t o  take advantage of new technology products 

(c) The availability, aeope, and durarian of commercial warrantlee, 
determined dunng m v k e t  research and analysia, will provide adequate 
bnsea for sound decision8 on the Government's wllmgners t o  rely on 
commercial r m a n t i e s .  When the Oavernment's interedt requlrer B W e -  
cmi DI additmnal warranty provision. the p m v n m  ehail be identified 88 

B line item in the salielfatlon, with submisaian as a line-item pmce re- 
quired. 

l l . W 7  Disrnbutian Options 

(a) The most r d ~ ~ n t s g e o ~ i  loplatics support option may be seieered ~n 
advance of the saliemtmn. on the basu of the results of market reeesieh 
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mandatory use of detailed specifications, a problem equally applicable to  
mandatary use of functional specifications. This view was expressed by 
Michael J .  Timbers, president of the Washington Management Group 

and andysii. If  election is deferred until evaluation of offered diani- 
bution aiternafives, It must be based on evaluation and award criteria 
that include trade-off analysis of Government needs, cost, and other 
f a t o m .  Alternatives aviulable f m  distnbuting eommereisl products LO 
Government mere include- 

i l l  Centrally managed eontrsete that permit ~uppllere to dehuerprod- 
uete for Government stock replenishment or directly to  user^, or that 
permit pickup by users; 

(21 Local puiehase with commercial deliver)' of products for Gorern- 
ment stock repleniahments 01 directly to users, or that permit pickup by 
usem, and 

is) A contractor-managed suppon function locared on B Government 
facility 01 mrtallatmn. 

(b) Government diatnbution systems for e~mmereial products shall be 
used only when eommereial sysfems are no t  available or when it has been 
conclusively determined ifor national security. efficiency, economy, 01 
other valid reasan) that such u8e 1s ~n the Gorernment's beat interest 

iel When consideration is given to dislnbution of B eommereisl product 
fhrongh Government facihties. all known east. operational, and admin- 
mtrative factors ahall be considered, mcludmg the follonmg: 

(11 Inuentov  obsolescence, breakage. theh ,  damage, or delenoration 
of qualify through agmg in Goiemment storage. 

(2) Transportation. including loading, unloading. unpacking, and re- 
packaging. 

(3) Physical mrage (facilities and personnell. 

(0 Amounting and inventory. 

(6) Enforcement of "arrmties 

(til Deiermmstion of liabihry for defect%. 

(71 Sational stock numbenng cardaging 

(81 Requisitioning and ordering proeedurer 

(91 Alternative funding amangemenrr. 

(101 Funds required to B C Q Y L ~ ~  and maintam mvenrory. 
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and a former commissioner of the Federal Supply Service, General Serv- 
ices Administration, in testimony before a Senate subcommittee on fed- 
eral spending: 

Every procurement officer I met in the federal government 
wanted to save dollars and provide products the agencies 
needed. They became frustrated when the system would not 
give them flexibility to achieve their goals.m (emphasis added) 

Change in the manner of using specifications in federal acquisitions is 
indicated, and is certainly needed. Such change, however, should come 
at the hands of a skilled surgeon, not a wood cutter. 

1977 Hemnga, supm note 135. at 160. 
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T H E  MAGIC K E Y S :  F I N A L I T Y  OF A C C E P T A N C E  
U N D E R  G O V E R N M E N T  CONTRACTS* 

by Thomas E. Shea,  Esquire** 

As a general rule, once the Government or any  other pur- 
ehoser accepts suppbes or services, the sellor has a 7ight to 
receive payment.  In certain sttuatians, however, the purchaser 
can revoke his or her previously given acceptance, and refuse 
lo m a k e p a y m n t  or demand refund ofpayment made. A h .  Shea 
dtseusses these sttuations in the eontezt of federal government 
procwement.  

Mr.  Shea zdentifies four "keys" which "unlock" the Govern. 
ment's acceptance of goods or seruiees. These are latent defects, 
f m n d ,  gross mistake amounting to f raud ,  and breach of war- 
ranty. I n  government contracts thesefour tradibonal nghts are 
all buttressed by standard inspection clauses and other provi. 
sions 

As with other aspects offederal government procurement, the 
Court of Claims and the various agency boards of contract ap- 
peals h a w  developed a specialized body of law concerniq  the 
keys to acceptance. .+IT. Shea analyzes this body of law and 
concludes that, though complex, it  is relatively stable and ?e. 
liablefor both the Government and tts contractors. 

T h e  opinions and coneiusion6 expressed in this article are those af the author 
and do not neeessnriiy represent the v i e w  of The Judge Advocate Generpl'a 
School, the U.S. A m y  Corpe of Engmeers, the Department of the Army, m a n y  
ather governmental agency. 

**Assistant district counsel, €on Worth District. U. S .  Army Corps of Engl- 
neem, Fort Worth, Texas, September 1976 topresent. B.S., 1972, R e e a  College, 
Denver, Colorado: M.A.. 1974. B a m  State Umvermtv: J .D . .  1876. Universltv ~ ~~ 

of Denver College of Law. Member of the Bar of Colore.do. Author of Amhitsci- 
Engtneer Lmbibty SwtS b y  the Gavmment, A Case for Elpandtng Junsdrcttm 
of ths A S.B.C A , 18 A.F.L.  Rev. 260 (No. 3, 1977). remi?ztcd at 15 Y.P.A.  75 
(1978); and other pubimhed wl tmgs  
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I. INTRODUCTION 

The purpose of this article is to consider those situations in which the 
Government, as a contractingparty, has the right torevoke itsacceptance 
of supplies or serYiees. Because of the specialized clauses used in goy- 
ernment contracts, the rights and duties of both parties with respect to 
the finality af acceptance differ from those in the "on-governmental, 
commercial world.: 

In commercial transactions. finality of acceptance ivnh respect to 
"goods" is governed by the Uniform Commercial Code, as modified by 
the legislature in each state.Z In the areas of constmetion and rer\ices, 
the d e s  are more diverse, each state holding to its own par tmlar  com- 
bination of statutory and ease law..' In the federal arena. contract re. 
quirernents are governed by the Defense Acquisition Regulation (DAR) 
in the Department of Defense (DODl ,*  and by the Federal Procurement 
Regulations (FPRI' in civilian agencie8.l 

I The validity and eonstnxtmn of eontracts of the Unired States are federal 
queationsand are noreantrolled by slate law. United Sratesv Allegheny County, 
822 U. S. 174, 183 (19441, United States Y.  Latrobe C o n ~ t r  Co.. 246 F. 2d 357 
(8th Cir. 1957). Flight Test Eng'r Co , ASBCA Yo 7661, 1962 B.C.A 3606 

However, where federal law 18 a len t ,  the boards of eontract appeals have 
relied on modern law (in preference t o  the old common law of conrraefs). which 
is iikeiv a lm to he state rather than federal la%' Kain Cattle Co ASBCA No 

boprd noted the wide a&tamce of the Uniform Commercial Code IU C C 1, and 
quoted Alexander Pope, who raid. "Be nor the first h? iihom the new are tned. 
nor yet the last to lay the old snde ,"  rd , at p. 20,877 See Evererr Plywood & 
Door Cow. V. United States, 419 F. Zd 425 (Ct C I  1969) 

* U.C.C. 5 5 2406 through 2-608. 
*See  Squillante, Tmnsaetions not Withrn the Code Saler,  76 Com. L. J. 101 
(1971). 

The Defense Acquisition Replation [hereinafter referred t o  86 D A R.1 appears 
s+th identical eeecron nvmbenng ~n Title 32 of the Code of Federal Repletions 
[hereinafterreferred Lo asC.F.R I Hereinafrerinlhii artrcle. c i l a t m n d f ~  D.A.R. 
will not include the parallel C F.R. references. The D.A R was formerls called 
the Armed Senices Prmuiemenf Replalion, or A S . P  R 

Tltie 41, C F R. The Federal Procurement Replalions will hereinafter he 
referred to as € P R 

112 



19801 THE MAGIC KEYS 

11. CLAUSES AFFECTING FINALITY 

A. DOD FIXED PRICE CONTRACTS 

The four "keys" which will unlock the finality of the Government's 
acceptance of goads or services under fixed-price DOD contracts are: (1) 
latent defects, (21 fraud, (3) gross mistakes amounting to fraud, and (41 
the lights of the Government under any warranty provisions. 

The inspection clauses for fixed-price supply,' and research and de- 
velopment contractsL state: "Except as otherwise provided in this con- 
tract, acceptance shall be conclusive except as regards latent defects, 
fraud, or such gross mistakes as amount to fraud." The clause for tixed- 
price construction contracts states: "Acceptance shall be final and con- 
clusive except as regards latent defects, fraud, or such g r 0 8 S  mistakes 
as may amount to fraud or as regards the Government's right under any 
warranty or guarantee."9 

The difference between these clauses IS that the construction clause 
specifically includes warranty rights as an exception to finality of ac- 
ceptance, while the research and development and supply clauses .we 
silent on this point. lo This omission should not be construed as indicating 
that warranty rights do not operate as an exception to finality of ac- 
ceptance in research and development or supply contracts in the same 
manner as construction contracts. In fact, the effect of warranty provi- 
sions is the same in all three cases, considenng the different subject 
matter of the contract types.:' 

e All Department of Defense contracts are governed by D.A.R.  and maet other 
government contracisaregoverned by €.P.R Theoffice ofFederalProeurement 
Policy is piesenfly attempting t o  consolidate thew two regu18tmn8. 

' D . A  R. 9 7-103.5(a), auhpara. (d). 

D.A R. P 7302.4(a), subpara. (d). 

D.A.R P 7402 Il(0 See Defense Procurement Circular Yo. 7 6 6  (15 October 
19761. 

Io Warranties are seldom used I" cost-reimbursement contracts. Such use must 
be approved by the chief of the responsible purehasmg office D A R.  $1- 
S24.Ua). 

'I See notes 1 6 M G  m/ro and Becompanying text. 
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B .  D.O.D. C O S T - R E I 4 ~ B ~ R S E V E S T  A.YD OTHER 
COXTRACTS 

The relerant provisions for cost-reimbursement contracts are more 
complicated. The clause entitled "Inspection of Supplies and Correction 
of Defects" is prercnbed for use in cost-reimbursement true 6wuiv con- 
tracts. This clause provides as folioas: 

At any time during performance of this contract, but not later 
than six (6) months (or such other period as may be provided 
in the Schedule, after acceptance a i  the supplies or lots of sup- 
plier last delivered m accordance i\ith the requirements of t hk  
contract. the Government may require the Contractor to remedy 
by correction or replacement. as directed by the Conrraetlng 
Officer, any supplies or lots of supplies iihieh a t  the time of 
deliver? thereof are defective in material or aorkmanshig or 
otherwise not in conformity *Ith the requirements of this eon- 
tract. Except as o t h e r u m  proiided in paranaph I C 1  hereof. :he 
cost of an? such replacement or correction shall be included 111 
Allowable Cost determined ai  provided ~n the clause of this 
contract entitled "Allowable Cost. Fixed Fee and P q m e n t  ' 
but no additional iee shall be payable w t h  respect thereto 

(e) Sotwithstanding the proiisiona of paragraph (b) hereof. the 
Government may at any time require the correction or replace- 
ment b i  the Contractor. nithout cost to the Gaiernment. of 
supplies or lots of supplies which aye defectke in material or 
workmanship. or otheruire not in eonformit 
mentz of this contract, if such defects or 
fraud. lack of good fwth or nillful miiconduct an the part a i  any 
of the Contractor's directors or oificere. or on the part of an! 
of his managers. superintendents. or other equivalent repre- 
sentatives. who has superiisian or direerion of (11 ail or sub- 
stantially all of the contractor's business, or in) all or substantmSly 
all a i  the Contractor's operations at any one plan' or separate 
location in which this contract 13 being pelformed or 11ii) a 
separate and complete major industrial operation in connection 
with the performance of this contract The Government ma! at 
an) time also require correction or replacement by the Can- 
tractor, irithout cost to the Government. of an: rueh deiectne 
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suppiies or lots of supplies if the defects or failures are caused 
by one or more individual employees seiected or retained by the 
Contractor after any such supervisory personnel has reasonable 
grounds to believe that such employee is careless or otherwise 
unqualified. 

The clause further provides: 

Except as provided in this clause and a8 may be provided in the 
Schedule, the Contractor shall have no obligation or liability to 
correct or repiace supplies or lots of supplies which at the time 
of delivery are defective in material or workmanship or other- 
wise not in conformity with the requirements of this contract.'3 

The clauses entitled ''Inspection and Correction of Defects" which are 
prescribed for cost-reimbursement type research and development eon- 
tracts," and for time and materials and iabor hours contracts,1b are 

D.A.R. I7-203.5(a), subpara. (b) and (e). See Defense Aequiaman Cireular 
NO. 1 6 1 6  (1 Aug. 1978) 
Is D.A.R. I7-20S.5(a). subpara. (0. Sei Defense Acqvlsition Clrcular No 7616 
(1 Aug 1878) 

D.A.R. g 7402.5(4(1) state8: 

(b) At m y  time during performanee of this fOntmCt. but not later than 
six (6) months (or such other time 88 may be provided in the Schedule) 
&er acceptance of all of the end items (other than designa, drawings, 
or repons) to be delivered under this COnVact, the Government may 
require the Contractor to  remedy by correction or replacement, 88 di- 
rected by the Contracting Officer, any failure by the Contiaetai to comply 
with the requirements of this contract. Any time devoted ta such cor. 
rection 01 reoiacement ahail not be included in the earnoutation of the 
period of time specified in the preceding sentence, except ms prowded 
in (d) below. Except xs o t h e m a e  provided m paragraph ( e )  below, the 
sllownbility of the cost of any such replacement or e~rreetion .hall be 
determined ss provided m the clause of this contract entitled "Ailownble 
Coat, Fixed Fee, and Payment", but no additional fee ehiill be payable 
uifh respect thereto. Corrected artidea shall not be tendered again far 
aeeeptance unless the former tender and the requremenr of correction 
i$ diaciosed. 
. . .  

le) Notwithstandinz the Drovisions of oaranranh ibl above. the Gov- - .  . _ .  
emment may a t  any time require the Contractor to remedy by correction 
or replneement, without eoet to the Government, any falure by the Con- 
tractor t o  eampiy with the requirements af this eontiact, if such fnilwe 
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essentially the same as that for cost.reimbursement supply contracts. 
above. Changes of wording among the clauser are "an-substantire and 
are made because of the different subject matter involved 

Under the inspection clauae for facility contracts, the correction of 
defects LL clearly divided into t r w  categories the first for which the 
cnntractor receives compensation. and the second which is unreimbursed 

(bl The Contracting Officer may at any time require the Con- 
tractor ta  remedy by correction or replacement any Facilities 
or work which are defective or otherwise not m conformity m t h  
the requirements of this contract. Except as otherwise provided 
~n paragraph ( e )  below, such corrections and replacements shall 
be c a k e d  aut at Gmernment expense if under the terms of this 
contract the Facilities or work thus corrected or replaced were 
initially provided or required to be performed at Government 
expense 

(c) The Contracting Officer may at  any time require the Con- 
tractor, without cost to the Gorernment hereunder or under 

~ ~~~~ ~ 

is  due to fraud. lack of good farth or willful mmcanduet on the palf af any 
of the Contractor's directors 01 officers. or on the pari of an? of his 
managers. superintendents. or other equivalent representatives, who has 
dupervmon or direction of (1) all or iubrrantially all of the Contractor's 
business, or (11) all or substantiall) all of the Contraetar'e operations a t  
m y  m e  piant or separate location in which this eontram IS being per- 

a separate and eamplere major indvcrnal operation in 
the performance of thie eonrracr The Gwernment may 
require the Contractor LO remedi by eorrectmn or re- 

out eosr f~ the Government. m? such failure caused by 
one or more mdwidual employees eeleeted or retained by the Contractor 
after any such aupemlrop  personnel has reasonable grounds t o  bellere 
that m y  such employee is habitually eareieea or otherwise unquahfied. 

(d) The provisions a i  paragraph (bl abow shall apply to m y  corrected 
Or yeplacement end item or component until SLX months after 1t8 ~ccepr-  
anee. 

(0 Except as provided in rhie clau~e and a b  may be p 
Schedule. the Contractor ehail haye no obligation or liab 
or replace amcles which a t  the time of deliver) are defee 
or workmanship or otheruise not in conformity wnh the requirement8 
of rhia contract. 

D A R $ 7-901.21 
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any of its related procurement contracts or subcontracts, to 
correct or replace any Facilities or work which are defective or 
otherwise not in conformity with the requirements of this con- 
tract, if such defects or iaailurea are due to: 

(i) fraud, lack of good faith, or willful misconduct on the part of 
any of the Contractor's directors or officers, or on the part of any 
of his managers, superintendents, or other equivalent representa- 
tives who has supervision or direction of- 

(A) all or substantially all of the Contractor's business; 

(B) all or substantially all of the Contractor's operations at  any 
one plant or separate location in which this contract is being per- 
formed; or 

(C) a separate and complete major industrial operation in connec- 
tion with the performance of this contract; or 

(ii) The conduct of one or more individual empioyees selected or 
retained by the Contractor after any of the supervisory personnel 
described in (11 above has reasonable grounds to believe that any 
such employee is habitually careless or otherwise unqualified." 

C. CONTRACTS CXDER THE FEDERAL 
PROCUREMENT REGL'LATIOXS 

The contract clau~es providing exceptions to finality af acceptance un- 
der the Federai Procurement Regulations (FPR) are similar to those 
contained in DAR. The language contained in the standard inspection 
clause for fixed-price supply contracts enumerate8 the Same basic three 
exceptions to the canclusivenes8 of acceptancclatent  defects, fraud, 
and grass mistakes amounting to  fraud--as does its sister clause under 
DAR. The Inspection of Supplies and Correction of Defects elau~e for 
cost-reimbursement type supply contracts:' and the Inspection and Cor- 

>* D.A.R.  # 7-702.6.inaertionoftheelauie found a t D  A.R.  S 7.702.6mrequired 
by D A R. 5 7-703.6 for facilities aequisirion contracts. and by D A R. 5 7-706 9 
for accountable faeilitiea eantracts. 
li 41 C.F.R.  5 1-7.10%5(d). 
Is 41 C.F.R S 1-7.20X 
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rection of Defects clause for cost-reimbursement type research and de- 
velopment contract8'" under FPR are similar to those same ciawe8 under 
DAR." 

D. LITIGATIOS EXPERIESCE 

Litigation concerning finality of acceptance has arisen chiefly under 
fixed-price contracts. Questions regarding finality under non-fixed.plice 
contracts hare rarely found their way into board and court decisions. 
This phenomenon may be due to the difference in contract inspection 
Cla"SeS. 

On their faces, the inspecrim C I ~ U C B S  for east-reimbursement contracts 
under FPR and DAR. as well as facilities contracts and time, material 
and labar hour contracts under DAR. carr? more substantial burden-of- 
proof problems than do the clauses iar fixed-price contracts. Under the 
clause for cost-reimbursement contracts, the acceptance door remains 
locked unless the Government can prow that the defect IS due to "fraud. 
lack of good faith. or uiilful misconduct" on the part of a supervisory 
representative oi the contractor, or that the defect IS caused by an em- 
ployee "selected or retamed bj- the Contractor after any such supervisory 
personnel has reasonable grounds to believe that such employee is ha- 
bitually careless or othernise unqualified."" Ifthe Government is unable 
to show that the defect was thus caused, the contractor may still be 
required to remedy the problem, but only a t  government expense.22 

Compared t o  the four pnmary k q e  under fixed-pnce contracts-iatent 
defects, iraud, gross mistakes amounting to fraud, and warranty right:- 
the keys under cost-reimbursement contracts are apparently more dii- 
ficult to turn. This 1s not to imply that the keys under fixed-pnce contract8 
are easy to prove: the? are not. Hoib-ewr. the keys of fraud, lack of p o d  
faith, and ailiful misconduct under "on-fixed-price contracts all involve 
the element oimtent,  nhich presents onerous problems of proof. By the 
same measure. the kej  of frraud under fixed-pnee contracts has never 
been successfully asserted in litigation except under the Fake Claims 

41  C.F.R.  9 l-7.?0%5. 
?D See notes 1%14 supra and accompanying texr 
*I D A.R.  P 5 7-203. i (d subpara ( e )  7402 5(aXl). subpara ( e ) ,  and 7-901.21. 
rubpara ( e ) :  41 C F R 5 4 1-7 202-%c) and 1-7 40%5(c) 
*- D.A.R. 6 7-203.6(a). rubpara (bj, 7402 6lsXlj, subpara (b).  and 7-901.21. 
subpara (b), 4 1  C F R P 5 1-7 ?0%5lb): and 1-7 402-6(bj 
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Act.eJ While the keys of latent defecta. poss  mistakes amounting to 
fraud, and namanty rights present their own proof problems, they do 
not require proof of subjective intent. 

In addition to the differences in inspection c lau~es between fixed-price 
and cost-reimbursement contracts, the basic nature of a cost-reimburse- 
ment contract may reduce the likelihood that the Government would 
attempt to open the door offinality by requiring the contractor to remedy 
a defect without additional compensation. The basic theme in such can- 
tracts ir that the contractor should be reimbursed faor his m t S  based 
upon B reasonable level of performance and efficiency. The Same l e  not 
t m e  for fixed-plice contracts where the contractor has agreed to provide 
certain goods or services for a fixed price. The Government is not con- 
cerned primarily with the contractor's efficiency, but only with dehrery 
of an acceptable final product. 

In the first case the contractor usual!? loses nothing for correcting a 
defect after acceptance, rime it will be reimbursed." The fact that ac- 
ceptance has been made is of relatively little practical significance com- 
oared with a fixed-once contract. There. correction of a defect after 
acceptance comes out ofthe contractor'spocket. and finalityof acceptance 
becomes cnxial.'5 

In part as a result of these differences in the language and nature of 
fixed-price and cost-reimbursement t)pe contracts, litigation has focused 
almost exclusi\ ely on the four exception keys to the finality of acceptance 
under fixed-price ContractB. Even so. the principles contained in the 
decisions are applicable in general terms to the finality of acceptance in 
all government contracts. 

111. ACCEPTANCE 

Before examining the kess to the door of finality. we should examine 
the lock: acceptance. "As ured in Government contractz. 'acceptance' 

See notes 1 0 2 1 6  zn/m and aecompani-mg text.  
D.A.R 5 $ 7-203.3a). subpara (bl: 7 4 0 2  Walil), subpara (b), and 7-901.21. 

rubpara ib). 41  C € R B 5 1-7 2025(b)  and 1-1 4 0 2 U b ) .  

Of course, if the Government directs correction of the defect after acceptance 
without holding me of the exception keys. the e~nrrae ior  s o u l d  be entitled t o  
an equitable aauetment for rhe work under the changes clause 
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generally means the act of an authorized representative of the Govern- 
ment by which the Government assents to ownership by it of exirting 
and identified supplies, or approved specific services rendered, as partial 
or complete perfamanee of the contrBct.''2b By acceptance, the Govern- 
ment acknowledges that the supplies or services are m conformity with 
contract requirements." Acceptance IS the responsibility ofthe contract- 
ing officer or his authorized representative," and may be made bv one 
agency on behalf of another agency with binding effect.%' 

The purpose of acceptance is to signal that the seller or contractor has 
fulfilled its part of the bargain,3o At some time the obligations of the 
parties under a contract must end. Acceptance of performance by the 
buyer is generaliy the signal of this final point uith respect to the seller's 
obligations,3' and payment signals the end of the buyer's obligations. J9 

"Though the mere acceptance of title to the goode shouid not necessarily 
be regarded as an agreement to accept the goods in full satisfaction of 
the seller's obligations, by the express terms of the contract such aresult 
may be brought about."w This IS what government contractS do through 
the language of the inspectian clauses. The language for fixed-price con- 
tracts states that acceptance shall be conclusive with the exceptions 
stated-the keys3'-and the inspection clauses for non-fixed-pnce con- 
tracts a180 limit the Government's rights after acceptance. i& Theae 
clauses clarify and limit the basic rights of the Government, making 
resort to the sometimes confusing and contradictory common law3' un- 
necessary, at least in the first instance. 

supplies tendered OF approves specific services rendered. a i  partial or complete 
performance of the eoniraet on the paxi of the cantractor." 

4 1  C.F.R. B 1-14.201. 
' 41  C.F.R.  B 1-14.204. 

D.A.R 5 14.306(al: 41 C.F.R.  5 1-14.204 
Sss D.A.R. € lpoOl 6 and 41 C F.R.  5 1-14.201. See 0180 SA Corbin on 

Contracts S B 1228 and 1230 (1%) 
Sea SA Corbin on Contracrs 9 1230 (1964). 

** SA Corbln on Contracts € 1228 at SO7 (19641. 
Is 5 Williston on Contmer8 9 711 at 414 (3d ed. 19611. 
* See notes 7-9, 17 BUPI", and aecompanjmg text 

See notes 12, 14, 16, 18. 19 ~ u p i a ,  and accompanying text.  

See 6 W~llisron on Contracts B 5 70-715 (3d ed. 1961). 
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The Uniform Sales Act, and later the Uniform Commercial Code 
(UCC), provided certainty and ease of application in the absence of con- 
flicting contract language. Although not directly applicable to govern- 
ment contracts, the uniform acts, and espemally the UCC, have gained 
acceptance for guiding the couQ and boards in the absence of contrary 
federal precedent.3' 

Under the UCC, acceptance plays an important role in the law of 
d e s . =  In considering the effect of acceptance, the code provides that 
the acceptance of goads by the buyer precludes rejection and If made 
with knowledge of a nan-conformity cannot be revoked because of it 
unless the acceptance was on the reasonable assumption that the non- 
conformity would be seasonably cured. asInaccordance with thegenerally 
accepted view on the finality of acceptance. the VCC treats accevtance 
as an important event not easily set aside 

The general attitude of both the UCC and the government contract 
clauses is the same, and their treatment of the exceptions ta finality are 
similar in effect. While the inspection clauses far fixed-price contracts 
enumerate specific exception keys, the UCC language is somewhat more 
generai concerning the grounds for rwocation of acceptance but is more 

Much confusion exisred before the adoption of the uniform starutei on 
the right of a buyer who has accepted goods to m e  for damages there&eter 
because of their defective quahty or because of other defects m the ~ e l l e r ' s  
pelform?."Ce 

I d ,  B 700 sf 366. 

See note 1, 8upm The ~pplieafion of the U C C. to federal emtrscf i  has mot 
been clearly defined and its applrcation has often been rejected. 

While we have no t  considered the Uniform Commercial Code as enun- 
ciative of Federal common Ian,, we have I" the pzet looked t o  thia Code 
far guidance when there nm.8 no other Federal precedent available Ad- 
equate legal precedent here being available, we do not come t o  B con- 
srderation of the proviaions of the Uniform Commercial Code. 

Meeks Transfer Co.. A.S.B.C A. No. 11819. 6&1 B C.A. 7063, at p S2.644 In 
Kain Cattle Co , A  S.B.C A N o  17124. 73-1 B.C.A. 9999. al46.921, the board 
noted: ''In the absence of express eontracrusi prwlsmna this Board haa resorted 
to the Uniform Cammerciai Code as a recognized ~ouree  af Federal common law " 

Is See U . C . C  5 i L606 thru 608 
I2 C.C 8 2-607(2) 
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specific in the manner of revocation.4o Revocation under the code 1s al- 
lowed if the "on-conformity "substantially impairs its value" and if ac- 
ceptance was made: 

a1 on the reasonable assumption that its "an-conformity would 
be cured and it has not been seasonably cured; or 

b) without discovery of such "on-conformity if his acceptance 
was reasonably induced either by the difficulty af discovery 
before acceptance or by the seller's assurances." 

A comparison of the UCC and inspection clauses reveals non-parallel 
approaches, with bath similanties and differences. Cnder the UCC, re- 
vocation is allowed only if the non-conformity substantially impairs the 
value of the thing accepted. There is no similar requirement under the 
government inspection clauses, and none has been imposed by the courts 
01 boards. This is in line with the perfect-tender rule applicable to gou- 
ernment contracts by which the seller is required to conform exactly to 
the eontract requirements. 43 The exception ta finality under paragraph 
(a) of the code does not have a direct parallel m the inspection clauses. 
Under the fixed-p2ice clauses, the Government could not revoke its ac- 
ceptance for such patent defects unless based upon fraud, gross mistake 
or warranty rights. 

Paragraph (b) af the UCC provides two additional grounds for revo- 
cation. The first concerns a situation in which acceptance was made with- 
out discovery of the "on-conformity because af"the diffculty ofdircovery "15 
This closely approximates the concept of latent defects, although the 
comments ta the code do not elaborate on the point.'g The seeand ex- 
ception under this paragraph is foor acceptance induced by the seller's 
assurances,e' This would cover the exception keys of fraud and gross 
mistake amounting to fraud found in the inspection clauses. The com- 

u u c.c 9 2-608 
U.C.C 5 2-608. 

I *  u.c C. 5 2-608(11 
Ir Data Entry Byatems. Ine..  A.S  B C A No. 17393, 7%2 B C A 10,149, at 
47.720. 

* * S e e  notes 7-9 supm and accompanying rexr 
U.C C 9 2-608(lXb). 
U.C.C. 9 2 6 0 8 .  comments 
U C C 9 21608(lXb) 
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ments to the code note that assurances may be made either in good faith 
or bad faith, and that any remedy accorded by the article is available to 
the buyer under the code sections on fraud. In 

The event of acceptance is an important signal in a contractual rela- 
tionship. As recognized in contacts outside the government contracts 
arena, acceptance plays a significant role in discharging the buyeis ob- 
ligation. The finality of acceptance x6il not be lightly set aside. 

IV. LATENT DEFECTS 

One of the primar3. keys for unlocking the finality of acceptance is 
discovery of a latent defect. Simply stated, a latent defect is one which 
is not reasonably discoverable at the time of acceptance.4n More com- 
pletely, a latent defect is one which is hidden from sight and knowledge, 
existing at the time of acceptance, which is not discoverable by reasonable 
inspection. The question of whether a defect is reasonably discoverable 
has been one of the most litigated issues in the area of finality of ac- 
ceptance. 

If the Government is able to show that a defect is latent, then it is 
entitled to exercise any contractual remedy." It is as if acceptance had 
not occurred. The Government may properly require the contractor to 
correct the defect under the provisions of the inspection clause.sz If the 

U.C.C. 5 2608, Comment 3. 

4s Knminer Conaw. COT. V.  United States. 488F.2d 980(Ct. Ci. 1973):S0uthweat 
Welding k Mfp. Co. V.  United States. 413 F 2d 1161 (Ct. CI. 1969): Croas Aero 
Corp., A.S.B.C.A. No. 14801, 11-2 B.C A. %ITS. 

m see Kammer Conatr. Calp. Y.  United States, 488 F.2d 980 (Ct. Ci. 1913);Mo 
Chemical Works, Inc., G.S.B.C.A. Nos. 2572. 2583, lG.1 B.C.A. 8156. 

Phiios Consti. Co., D.O.T. C.A.E. NO. 61-33, 68-2 B.C.A. 7110, at 82,939. 
The board held: "Since we find the defects to be latent, the Government w88 
aufhonred upon diseovely of these defects to re-open the Contmct and to wal l  
Itself af ai1 pmvisions of the origlnai contract. no tn ths tandmg the prior accept- 
ance and final payment." 

Tnple "A" Machine Shop, h e . ,  A.S.B.C.A. No. 16814, 7?-1 B C.A. 9826. The 
standard inspection elau9e far fixed-pnee conatruetion contisets provides that 
the Govemmenr may comeel the defects and charge the ensf thereof to the 
contractor. D.A.R. IT-602.11(~1. 
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contractor fails to correct the defect, the Government may charge the 
contractor for cost of repai2ing the defect." This may include the cost 
of checking, readjusting or even replacing other parts necessitated by 
the repair of the defective p a r t s  Where necessary, the Goyernment may 
recover such extra costs of inspection as the natural and probabie con- 
sequences of the eontractor's failure to comply with the contract require- 
ments. K 

In Cnited Siotes v Frankl in  Sieel Products, Inc ,* the contractor 
provided aircraft engine bearings which were accepted and later found 
t o  be defectire. After finding that the defects were latent, the Xinth 
Circuit held that the enntractor was liable for a11 damages which were 
direct and proximate results, and that such consequential damages may 
include replacement of defective goods, and damages for injuries caused 
by the defectire goods. Aithough the contract price for the bearings was 
$28,890, the Government was able to recover the contract price plus 
$147,060 in consequential damages. j' The court also noted that the meas- 

'l Under D.A.R. 7-602.11(bi. 

The Contractor shall. without charge. replace any matenal or correct 
anyworkmanshipfoundbytheGovernmentnottaconformtatheeontraef 
requsemente, d e s 8  ~n the public interest the Gwernment consents to 
accept such matenal or workmanship with an appropnaie adjustment I" 
contract pnce. 

Under paragraph ( t i  a i  this inspeetian clause (for fixed-price C O ~ S L T Y C ~ ~ O ~  eon- 
rractrl. if the contractor doe8 not promptly replace rejected m~fer is l  orcomect 
rejected wxkmanehip, the Goiernmenl may. by contract or athenvise, mrrect 
the problem and charge the eoet t o  the eonrracfor, or may terminate the contrael. 
The inspeelion clauses for ather tries of fixed-pnee contracts provide 81milai 
remedies See D A R 8 B 7-103.5, 7302.4  and 41 C.F .R.  5 1-1.1025. 

I t  is unlikely that a contractor rau ld  be terminated for defaulr based upon 
discovery of a latent defect. However. rhe option IS available under the lanmuage 
of the m%pection elauser The point has apparently not been litigated 

Tnple " A  Maehme Shop, lne , A S  B C A No 
L Jacobs Co , A.S.B.C.A. KO 3385. 57-1 B.C.A 

16844. 
1242. 

B C A 9826. F 

s 6 W i l ~ a n  & Go v. United Stafea. 137 F Supp 136 (Ct C1 1966). Tnple " A  
Machine Shop. Inc , A.S B C.A. No 16844. 7 b l  B C A. 9826 

482 F.2d 400 (9th C a  1973). cert demed. 415 U E 918 (1971i 
Id , at 404 
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w e  of damages is not different whether recoreq  i s  based upon alatent 
defect or on fraud. 

A. INSPECTIOX REQCIREMEXTS 

A defect 1s not latent if, at the time of acceptance, it could have been 
discovered either by a reasonable inspectionzs or by an inspection pro- 
cedure required by the contract." Where the Government could have 
discovered the defect by such an inspection, the defect will he considered 
patent and acceptance will not be unlocked. Thia ia t ive even if the 
inspection !vas not actually made.8' The exception8 to finality do not 
protect the Government against the negligence of its own representa- 
tives. 

In Hercules Engineering & .Manvfaetanng Co.," post-acceptance in- 
spection of d2ive assemblies manufactured by a contractor revealed de- 
fects in the dimensional specifications. The board found that these defects 
were not latent because a reasonable inspection would have discovered 
the defects before the units were accepted. The board found that the 
Government had ample opportunity before acceptance to appropriately 
measure the units and discover that the dimensions did not meet the 
specifications. In reaching its decision, the board observed that the Gos- 
ernment's failure to inspect or discover the defects which a reasonable 
inspection would have disclosed did not render the defects latent. There- 
fore, the conclusiveness of the final acceptance was not diminished by 
such failures of the items to meet the contract specifications 

A defect that i~ apparent on ri8ual examination is not l a t e m u  In one 
case the Court of Claims held that, at  the time of acceptance. a road was 

See also United States V.  Aerodex. Ine., 469 F.2d 1003 (5th Cir. 1972) 

isFederalCanstr. Co., A.S.B.C.A.  No 11599. 73-1 E.C.A 10003 

Gordon H. Ball, In& A S B C A No 8315. 1963 B.C A 3925. 
Southwest Welding & PIfg Co v United States. 413 F.2d 1161 (Ct. Ci. 1959); 

Heriey Industries. Inc , A S  B C A h'o 13727. 71-1 B C.A 8888 

I* Inafrumenta for Industry 3,. United States. 496 F 2d 1157 1Ct. CI. 1914). 
bs A.S.B.C.A. So. 4979, 5 S 2  B.C A. 2425. 

bj RoysanEng'r Co , A  S B C . h  Nos 15438. 15734, 72-2B.C.A. 10299; Federal 
Constr. Co , A.S.B.C.A.  ? i o .  17599. 73-1 B.C A. 10003 
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visually rough and out of alignment in many sections; a readily observable 
condition for which the Government could not later recover,b6 

Defects that are essentially dimensional are generally not latent since 
they are easily discoverable by measurement, a reasonable test." Haw- 
ever, this standard for judging reasonableness has not always been ap- 
plied where other factors militate against it. In Kaminer Consir. Corp 
Y.  United States," Sixteen undersized bolts which were not hidden from 
sight were a latent defect. The contractor built a tower and demck for 
the Government. Failure of eight of the bolts caused the entire structure 
to collapse. In Its decision, the Court of Claims noted that there were 
11,967 bolts on the tower and derrick. The contractor had a 60.man work 
crew on the job, while the Government was represented by a single 
inspector. The court considered it unreasonable to expect that the in- 
spector would find that the contractor was wing 1% inch bolts in place 
of the specified 1% inch bolts. 

Difficult questions have a m e n  in cases concerning whether the Gov- 
ernment should have conducted a test that would have revealed the defect 
or "on-conformity prior to acceptance. The decisions In such instances 
are based more upon fact than law, the boards and courts being guided 
by a general standard of reasonableness.68 In Herley lndustnes, Inc , 6 '  

the Government contended that the contractor's use ofberyliium-copper 
alloy in lieu of copper or trumpet brass gave rise to a latent defect because 
because it could not be discovered by reasonable tests. The use of the 
beryllium-copper alloy was confirmed by laborator2. testa conducted ap- 
proximately 10 months after eampletian of the contract 

The board found that the nature of the materials used could not be 
determined by visual examination or by the test8 applied dunng contract 
performance. However, the board noted also that the terminative factor 

Robenr, v United States, 357 € Zd 588 (Ct. CI. 1566) 
P l ~ t t  Mfg. Co., A.S.B C.A.  Nos. 15906, 19907. 7 6 2  B C A. 12016 

6, .188 F.2d 980 (Ct.CI. 1974). AT the board of contract appeals level, the ease 
was Eng. B.C A.  NO. 2833, 6 M  B.C A 7321. on mationfor ncansideiotian 
7C-1 B.C A .  8267. 

See, e g., Southwest Welding & Mfg. Co. V.  United Stater. 413 € Zd 1167(Ct 
CI. 1969); H m n g t o n  & Richardson Inc , A . S  B C A No 9839, 722 B.C.A 
9601. 

e* A.S.B C A No. 13727. 71-1 B C . A  8888 
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in ascertaining latency is whether or not the defect could have been 
discovered by exercise of care which is ordinary and reasonable under 
the particular circumstances of the situation. The fact that a defect may 
be hidden from sight or even unascertainable through tests applied during 
contract performance, does not preclude using still other tests *hich 
would have uncovered the defect and which, under the circumstances, 
should have been applied or at least considered for use. The Government 
initiated and established the test requirements in this case, not the con- 
tractor. Under these circumstances the defective matelial should have 
been discovered. 

. 

. 

On the other hand, the fact that some conceivable test could have 
revealed a defect at the time of acceptance is not by itself conclusive that 
the defect is patent. Where a test is neither customary nor economically 
feasible, the Government is not required to perform it, and may later 
recover on the basis of the latent defect:' 

In Royson Engr. C O . , ' ~  the board concluded that the Government was 
entitled to revoke its acceptance of adjustable links in missile handling 
bands which were discovered to be brittle due to overheating in excess 
of the contract requirements. The decision found that the brittlenessnas 
a latent defect because its discovery required a laboratory test which 
WBS not required under the contract and which y a s  beyond categorization 
as a reasonable inspection. The Government did not discover the brit- 
t h e w  until these extensive laboratory tests were made subsequent to 
the failure of the items. 

In another case, the use of non-specification steel in rifle receivers was 
a iatent defect because it was not discoverable by a reasonable inspec- 
tion." The contract specified use of contractor-prepared certificates of 
compliance BS a substitute for government testing. The board found that 
this procedure tended to negate any understanding that the defect could 
have been patent. The certificates warranted the absence of a defect that 
was practicably discoverable only by chemical analysis after an electronic 
screening procedure. The record showed that no routine method aftesting . 

. Pllaras Punting Co., A.5 .B C.A No 15813. 1%2 B.C.A. 950% F. R. Lang 
CO., A . S . B . C A .  N ~ .  z 6 i i , s i - i ~ ~ . ~ .  1334 

" F . W . L a n g C o . . A . S . B C . A . N o . 2 6 7 7 , 5 i - l B C . A . 1 3 3 4 .  
' " A . S . B . C . A . N o  13926.i&ZB.C.A 8600 
Is Hamngton & Richardson, Ine., A . S  B C A. No. 9839, 1 M  B.C.A. 9607 
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the steel of rifle receivers was actually in existence B t  the time, and that 
spectrographic testing would have been tedious and costly. 

Where a defect is detectable by the method of inspection specified m 
the contract, the Government cannot successfully turn the latent defect 
key. T4 The fact that an inspection procedure IS prescribed in the contract 
senes  as persuasive evidence that the inspection procedure is reasonable. 
An interesting dilemma for the Government was painted out in the ease 
of Southwest Welding & Manufacturing Co. o. I'nited States In  that 
case the Court of Claims held that welding defects on penstocks for the 
power plant units of a dam project were not latent. The specified radi- 
ographic inspection of the welds conducted prior to acceptance did not 
reveal defects but later ultrasonic inspection rerealed defects in three 
percent of the welds. 

The coufi found that either the indications of welding defects s h o w  
by the ultrasonic inspection were not latent because they were dizcov- 
erable by a reasonable means of inspection, or they ivere not rejectable 
defects at  all because not interdicted by the inspection and performance 
standards set forth in the contract. The Government could not contend 
that the indications were rejectable defects under the inspection stand- 
ards, and at  the same time argue that it could not reasonable?. hare 
discovered the defects under the inspection requirements of the contract. 
The decision properly found that the Government was attempting to 
impose a higher standard of pedxmanee after acceptance than required 
by the contract." 

In Mdton Machine Gorp.,.' the board allowed the Government to 
revoke acceptance of warheads because of latent defects not dircoverable 
by a reasonable inspection. After accepting the warheads, the Govern- 
ment discovered that certain welds were defective and thereafter re- 
quired the emtractor to cure the defects. The welds in question were 
accepted after visual penetrant inspection at  both the point of o n p  and 
that of destination. Howexer. after stringent vibration tests, the Go\- 
ernment discovered that one of the units was defective and thereafter 
found the welding defects to be the cause. The board considered the 
contractdB claim that the vibration tests appeared to be too stringent. 
but concluded that the nature of such a test or any other test is irrelevant 

7( Gordon H. Ball. Ine , A S B C.A.  No 6316. 1963 B C A 3925 
413 F 2d 1167 (Ct CI. 1969) 
A.S.B.C.A.  No. 15397. 72-1 B C.A.  9203. 
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if it is determined that the contractor's failure to meet the contract 
requirements caused a latent defect. 

Although at first glance Southwest and Milton appear to be at odds, 
the holdings are consistent. The distinction is that the welds in Milton 
did not meet contract requirements, and the Government was able to 
show that the contractor had not complied with the welding procedure 
requirements of the contract. In Southwest there was no similar dem- 
onstration; the Government simply required a higher standard after ae- 
ceptance than was required by the contract 

B. BURDEN OF PROOF 

As the proponent, the Government bears the burden of proving that 
a defect was latent. W i l e  various cases have discussed different aspects 
of the picture, there appear to be three basic requirements: First, the 
Government muSt demonstrate that the defect could not have been rea- 
sonably discovered at the time ofacceptance."This is the basic andmost 
litgated issue. In order to carry its burden of proof with respect to this, 
the Government must prove what constitutes a reasonable inspection in 
the circumstances and why this type of inspection would not have re- 
vealed the defectKB 

The Armed Services Board of Contract Appeals (A.S.B.C.A.) dis- 
cussed the burden of proof with respect to latent defects in Gemnco 
Manufncturing Gorp.'' In that case, the Government sought to recover 
the cast of repairing steam cleaner8 but the board denied the claim, 
stating that it had failed to prove that the defects were latent. Noting 
that this was an affirmative claim by the Government against the con- 
tractor, the board stated that the Government had the burden of proof 
to show that the alleged defects were latent. The decision included the 
further observation that, at common law, under the Uniform Sales Act, 
and also under the U.C.C., inspection and acceptance are not conclusive 
and do not bar the buyer from making a subsequent claim for defects, 
if he acts promptly; but under such circumstances the buyer has a heavy 
burden of proof. The board found that the Government had failed to 
present evidence showing that the defects were latent and had failed to 
show what a normal or reasonable inspection would have been. 

"T. M. Induatnes. A.S.B.C.A. No. 19068, l & l B . C . A .  11066. 
' ~ ~ a i e  ~ngram. h., A.S.B.C.A. NO. 12162, 74-1 B.C.A.  10486 
"A.S.B.C.A. KO. 12316. -1 B.C.A. 6898. 
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Second, the Government must be prepared to ahon that the defect 
existed at  the time of acceptance and a a s  not caused by events after 
acceptance. co Although this has not often been an ~ S S U ~  m the reported 
decisions, whenever there is a question of when the defect arose, the 
Government. as proponent, must bear the burden of 

The third proposition that the Government must prme IS that the 
defect, and not something else, caused the problem. '2 This issue is only 
applicable in those cases where the defect causes a problem or failure 
which is the basis of the Government's complaint. In Jo-Bar .Man.v:fae- 
tunng COT , the board held that, by electing to set aside its final ac- 
ceptance on the basis of a latent defect. the Government assumed the 
burden of proring the latent defect by a "preponderance of credible ei-i- 
dence."" The board noted severalinadequacies in the Governrnent'scaae, 
including a lack of proof that the latent condition actually caused the 
problem and a failure to show that the problem was not the result of 
other causes. 

V. GROSS MISTAKE AKD FRAUD 
While the concept of latent defect is primanly concerned with the 

standards required of the Government in conducting its inspection, the 
questions of gross mistake amounting to fraud focus on the actions of the 
contractor, These two keys are based upan astandard of conductrequired 
of the contractor for the protection of the Government. Although based 
upon principles borrowed from t o n  Ian, the issues are presented in their 
contract context. When the conduct of the contractor falls below the 
contractually required standard. the Government IS able to avail itself 
of these keys to unlock finality of acceptance 

A.  GROSS MISTAKE AMOC.VTIXG TO FRACD 

Although the exception of "gross mistake amounting to fraud'  has been 
contained in government contracts at least since 1927, there were ap- 
parently only three reported cases dealing with the issue prior to 1972. il 
Since that time it has become a more papular key to the finality door. 

X~amon-Hernngtan Ca.. A.S.B.C A KO. 10869, 67-2 B.C A. 6523 
J W Bateson Go , F .4 A C.A.P. So.  6 6 2 6 ,  661 B C A. E479 

p1 Jo-Bar Mfs.  Corn , A.S.B C A No 18292. 13-2 B C A 10313. 
A.S.B C.A No. '18292. 73-2 B C A 10363, at 48,896 

See C a f a l l f ~  Eng'r and Xfg Corp., A.S.B.C A Sa.  15257. 72-1 B C A. 9342, 
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exnaui:iw deci:i,r c: :ne A 3 B C .I in Carol,'.c Er.qrern?g and 
.\fa? . . fae%r,  J C,pp 1s ::a! care the board held that a cortractor nad 
mnde d p o s :  m.xake a m c x m g  :o ?hCd ate: I: nan5aar:ded the end 
p:ecei ofdeh!dra:x .r.ndge.- ou: o i a  differen: matenal than required 
oi' the mn:rtc: n1:h.u: n.!ii!ine :he Go\ern?en: ri:ne cnange 

Before reacrmg . i s  decxon, :?e bcard dngaged in an enenai \e  din- 
cLssion c? the memng of p : s  ml.:dka dmaurting :o fraud It observed 

ne exprera:on mems sorr.e:rmg d1iferer.t than fraud par 3 1 .  M.er 
rrnsidcnng B ren ts  o i  w i l e d  definitions. :he board concluded :hat m e  
term means :hat 

there mas: l r i t  DC a mqor cr p e a t  or senaus mistake made 
and :hat :his rr.isrrke m.rt t.d\C occasioned :he aecep!ance of 
the iupplier that d.d r.x crdom. :o con:ract requuements 

Gross mistake conioies 6 ws:ake 5 )  s e r o ~ i  or uncaLed 
:or as not to be rearo-ably ehpected. or j:sri!iable. in rne (831 
x',, re..p.ns.ble comact r r  Tor :he i t e m  ccncerned Finally the 
Board cor.c.uder that 61 grc:i n r t a k e  u'.Id b. Lnderstoau :o 

m&adir.g statement or a c t m  IS 
?it an intent IO oece:ve out :nduces 
not con:sriring :o contact requue. 

men:$ to :ne ouyer'r detnment .' 

ake amoLn:irg .c fraud was consian: 
Coun ?i Clams :n B i r . R a ,  P?odicra, 
case the cow. upheld a decision by:he 

A 5 B . C  A ~n which the goserrment I?.-pector had accepteo pioto- 
grhpnie ? ~ ~ e s m g  m:> :t.r: ncre deiecr:%e Xriough a \.:SUB+ eham- 
nat.on at :he t.me oiaecectarse dirclared a numcer of oonou& devxions  
+om :he contrac: rec.uiremen's. the *-x; uere accepted because ofas- 

at p. 48,358. The three cme8 me' Perfeet Paeked Roducta Co., A.S.B.C.A. No. 
629 (25 September 1951): Bay-Ray Produets, Ine., A.S.B.C A. NO. U, 6P-1 
B.C.A. 2181, offd. Bw-Ray Products, Inc. V. United Ststea, 340 F.2d 545 (Ct. 
C1. 1964); and Kaminer Constr. Corp., Eng. B C.A. NO. 28aa. %2 B.C.A. 7321. 

* A.S.B.C.A. No, 15251. 7%1 B.C.A. 9342 
= ~ d . .  at 43,866. 
340 F.2d 343 (Ct. Ci. 1W). 
Bar-Ray Products, Ine. ,  A.S.B.C.A. No. 4W, SP-1 B.C.A. 2181 
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~urances from the contractor that the deviations had been pre~ioui iy  
approved. After detailing the iacts, but without an extenslie discussion 
of the legal issues, the court found: ". . . it 18 eiident from the circum- 
stances of this case that acceptance oi the units was induced by such 
pross mistake as to amount to frraud."'~ 

The exception for gross mistake amounting to fraud has not been ap- 
plied biindiy,* A demonstration that a gross mistake has been made is 
not alone sufficient. "In order to substantiate a elaim of gross  mistake 
amounting t o  fraud, it IS essential also t o  demonstrate that the ~ O E E  

mistake campiained of actualiy induced 
sought to be set aside ''I In another cas 
truck-mounted shops was entitied to add 
the shops with cross members after acceptance. Additional cross mem- 
bers an the pre-production models were eliminated by the manufacturer 
on the production models without notification t o  the Government. con- 
trary to the contract requirements. The Government accepted the units 
but later ordered the change aiter a unit failed during testing. The de- 
ciaon held that the failure t o  notii! the Government of the elimination 
of the cross members was a simple mistake, but a a s  not "palpable or 
flagrant or irreconeilabie" and. thereiare, not a gross mistake amounting 
to 

The cases reveal that in approaching the question of gross mistake 
amounting to fraud, it is necessary t o  consider ail the urwmetancej In 
Jo-Bar .vfQ COT , M  the contractor was required t o  manufacture and 
test high-ctrengh aircraft bolts and to praude certification that its prod- 
uct met the contract requirements The board found :hat the contractor 
had made gross mistakes in its interpretation of the contract reqmre- 
ments and had made a misrepresentation t o  the  inapector. Aiter reciting 

Bar-Ray Products. Inc Y United Stater. 340 F 2d 313 (Cr. C1 1964) a: 351 

11625, Onus Ca *See  A C E.S , Ine. .  A.S B C A S o .  19376. 7 5 2  B C A 
A S  B.C.A.  No 16706, 7 2 2  B.C A 9722 

si Hydro Fitting Mfg Corp , A S.B.C A Uo 
47,368 

s? Stenart A % ~ o n i c ~ ,  Ine , A S  B C A Nos 15612 15893, 7E-1 B C A 11 253 

ss I d  , at E3,631 
* Jo-Bar Mfe Corn , -4 S B C A. Nn 11771. 73-2 B C A 10311 

16394. 7%2 B C.A 10061. at 
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the legal standards that were discussed in the Catalytic Engineering 
case,* the board held that the contractor'a action had "destroyed the 
conclusiveness of the Government's prior acceptance."' 

In cases where the evidence has been clear and where the latent defect 
exception is not applicable, the boards have been willing to use the gross 
mistake key. However, where a latent defect is a h  involved, the boards 
have preferred to base their decisions on the less onerous grounds. As 
an example, in TRO Chemical Works, I ~ C . , ~ '  the acceptance by theGov- 
emment of aerosol cans of lacquer wab held by the Government Services 
Board of Contract Appeals (G.S.B.C.A.) not to be binding. After com- 
pletion of the contract and acceptance by the Government, it was dis- 
covered that the lacquer failed to dry properly. Chemical analysia 
revealed that the lacquer did not contain the principle ingredient called 
for by the specifications. 

The board rejected the contractor's contention that acceptance was 
conclusive because the Contractor's labels indicated that the specified 
ingredient had been used and had submitted erroneous test reports which 
had delayed the Government's discovery of the nonconformance. As a 
result, the omission of the specified ingredient had been concealed and 
was, therefore, a latent defect. The board found there was na occasion 
for the Government to subject the lacquer to a chemical analysis before 
acceptance. 

Although the G.S.B.C.A., in this ease, chose to base its decision on 
the grounds of a latent defect, it is clear that the decision could also have 
been based on gross miatake amounting to fraud because of the misre- 
presentations made by the contractor. A similar approach was taken by 
the Court of Claims in Kamzner Constmcttoli COT. u. Cnited States .88  
The Engineer Board of Contract Appeals had found that the Government 
w89 entitled to revoke its acceptance based upon a gross mistake amount- 
ing to fraud. s On appeal, the court upheld the result but based its decision 
only on latent defect. 

See notes 86.36, eupm. and aceompan)ing text. 

'Jo-EarMPg. Corn.. A.S.E.C.A. No. 17714.75-2B.C.A. 10311, ac48.684. 

s7 G.S B.C.A. Nor. 2571, 2583, 7&1 E.C.A 8156. 

"Eng. E.C.A.  No. 2853, 6S.2 E.C.A. 7321. 
488 F.2d 980 (Ct. CI 1973) 
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B.  FRALD 

According to Williston on Contracts, acceptance is subject to the uni- 
versal rule that an assent procured by fraud may be rescinded. IW The 
question of what constitutes fraud is not an easy one. Fraud is "difficult 
to define; there is no absolute rule as to what facts constitute fraud; and 
the law does not provide one 'lest knavish ingenuity may aroid it 
Wetss v. L'mted States, the court observed: "The law does not define 
fraud; it needs no definition; it is as old 8s falsehood. and as versableas 
human ingenuity."?O2 

Despite the lack of a specific definition, there are traditionally Several 
requirements for establishing a case of fraud: (1) a false representation, 
either actual or implied, or the concealment of material facts; (2) knowl- 
edge of the falsity, or statements made in reckless and wanton disregard 
of the facts; (3) an intent to mislead another into relying on the repre- 
sentation; (4) actual reliance on the false representations; and ( 5 )  injury 
a8 a consequence of the reliance. At least in dicta. the A.S.B.C.A. has 
adopted these traditional requirements for the fraud exception under the 
standard inspection clauses. 

The most important distinction between fraud and gross mistake 
amounting to fraud lies in the area of intent,lo5 With gross mistake 
amauntinp to fraud. it is not necessary to prove that the contractor had 
an intent to deceive. I t  is sufficient that a senoud yet unintentional 
mistake was made.'" 

Because of its elusiveness, fraud has not often been used as a key to 
the acceptance lock. This writer has been unable to find a single casein 
which the Government wss able to revoke its acceptance based upon the 
fraud exception of the standard inspection elauses. As noted earlier,1o' 

m (3rd ed 1961) 6 718 

loa 122 F.2d 675 15th Cir 1941). cori danzed. 314 L-. S. 687 11941) 

lM 12 Williston 0% Contracts I 1487A. at 330 (3d ed 19701 
w Stewart Avmnns, lne.. A . 5  B C.A Kos. 15512, 15893, 7F-1 B C A 11253 

Mite  Y.  Union Producing Co , 140 € 2d 176, 178 15th Cir 1944). 

Bm-Ray Products. h e .  v United States. 340 € 2d 343 (Ct CI 1964). Cataliile 
Eng'r. & Mfg COT.,  A.S B .C A No 16257. 72-1 B C A. 9342 

111 I d  
See notes 97-99. supra. and aceompnnying text 
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the boards and courts have been reluctant to base their decisions on 
grounds of gross mistake amounting to fraud where the same result could 
be achieved under the guise of latent defect. With respect to fraud, the 
aversion appears to be even stranger. Moreover, the reported cases 
reveal few selious attempts by government counsel ta assert fraud under 
the inspection clauses as the basis far unlocking finality of acceptance. 

In Dale Ingram, Inc.,'" the Government attempted to revoke ac- 
ceptance on grounds of latent defect, fraud, gross mistake amounting to 
fraud, and departures from specific requirements of the contract. Because 
the warranty period had expired, the board held that as a matter of lan- 
the only exceptions to finality that the Government couid as~ert n-ere 
latent defects and 

After finding the defects were not latent, the board turned its attention 
to the question of fraud. The contractor had provided affidavits and a 
certificate of inspection to the Government stating that the work had 
been completed in accordance with the specifications and, in effect, that 
all the plywood was mahogany, which was eontraq ta fact. However, 
the Government representative to whom the certificate was furnished 
did not rely on it as being factually correct. After he received it,  he 
continued to believe that the plywood contained woods other than ma- 
hogany and accepted it despite its noncompliance with the specifications 
because he believed it to be suitable for its intended purpose. The board 
concluded that, although the cantractor had executed the false affidavits 
and certificates intending to induce action by the Government, never- 
theless there nv.8 no fraud, because there was no actual reliance 

"Fraud is B difficult thing to prove. It is impossible ta look into the 
recesses of another's mind. Conclusions, usually, must be reached by a 
process of reasoning and the logical analysis applied to facts and circum- 
stances that are known Or disclosed in the recard."'1° Aside from the 
difficulties with proof, there is usually little reamn for a government 
attorney to assert, or for a tribunal to decide, an issue of fraud, because 
the gross-mistake-amounting-ta-fraud exception will accomplish the same 

'o'A.S.B.C.A.No. 1 2 1 5 2 . 7 ~ 1 B . C . A . 1 0 4 3 6 .  

The board found that the exeepriona Ram finality under the inspection elau~e 
only applied to source inspections and were therefore inapplicable. I d . ,  at 49.329- 
30. 

LID c. er COT.  V .  United States. 323 F.2d 328. 334 (Ct. CI 1961). 
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end with le88 effort. When the necessity of finding an intent t o  deceive 
is eliminated, there 1s no need to accuse the contractnr of fraud. The 
A.S.B.C.A. has also indicated that for fraud cases I t  will require the 
Government to meet a higher standard of proof than the mere prepan- 
deranee of the emdence which suffices for a gross mistake amounting to 
fraud. 'I: 

C THE FALSE CLAIMS ACT 

The False Claims provides that a person making a claim against 
the Government, knowing it to contain any fraudulent or fictitious state. 
ments, shall be liable for specified damages. The purpose of the Act is 
to protect the funds and property of the Government broadly frrornfraud- 
d e n t  claims,:13 and to provide for restitution of money taken from the 
Government by fraud. 'I4 

Although not specifically listed as  an exception to finality of acceptance 
under the standard inspection clauses, a successful action under the False 
Claims Act can serve as a key to finality. Where a contractor supplies 
goods with an intent to deceive, the Government is entitled to recover 
deapite final acceptance. - I b  The fact that the Government fads to inspect 
the goods pliar to inspection does not r e h e  the contractor of its ha- 
bility. "' 

A Catalytic Eng'r & Xfg Colp  , A S.B C.A.  iio. 15257, 72-1 B C A. 8342. 

112 The False Claims AcL was adopted ~n 1863 Act of Mar 2. 1P63, e 6 i .  12 Stat 
695, re-enacird os Rev Star. S $ 348&94. 5436 The part of the Am dealing xith 
eivil prohibitions IS now codified at 31 C.S  C. d 3 231 et  8eq !19751. The language 
used I" Title 31 differs in some imponant respecte From that eontamed I" the 
Revmed Statures Since Title 31 has not been enacted 1nr0 poslrive law. the text 
of the Revised SfaLutes confrole. Srr United States Y Bransfern. 423 U.S. 303, 
306 n 1 (1876). United Stares b Nelfert-Wmte C a  , 380 U S  228. 22G28  n 1 
(1967)  

>I8 Rainwater v United States. 366 L-.S 590 !18581 

U S 778 (1943). 
United States e /  vel lareus  v. Heis.  317 L-,S 6 3 i .  reheanng denied. 318 

United States v Narianal l ~ ' h o l e i a l e r ~ ,  236 F.2d 844 (9th Clr 1966). e e i  
dented. 353 U.S 930 11957) 

Umfed Sratea r. Aerodex. Ine , 469 F.2d 1003 (5th C l r  1872). 
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Under the Act, the Government is entitled to recovery of double dam- 
ages and $2,000 for each violation. In considering the question ofdamages 
under the Act, the Supreme Court has held that the number of forfeitures 
is not inevitably measured by the number of contracts, but is measured 
with respect to the number of specific act8 of the defendant."' The Court 
also held that the Government's actual damages are to be doubled before 
any subtractions are made for the compensatory payments previously 
received by the Government, thus maximizing the impact of the double 
damages provision. 'Ic 

The question of whether the Government is entitled to consequential 
damages is not entirely settled. In Cnited States v. Aerodet,'" the Fifth 
Circuit held that consequential damages are not recoverable. In that 
case, the United States sought damages for the expense of removing 
defective parts which had been installed before discovery of the fraud, 
The court declined ta allow these damages under the False Claims Act, 
but allawed them under the warranty contained in the contract. The 
Fourth and Sixth Circuits have allwed consequential damages although 
not in contexts involving acceptance of goods.l" 

One of the most difficult questions under the Act has been the standard 
for intent. The result has been a split among the circuits. The Sixth 
Circuit requires "intentional fraud and misrepresentation" which the 
Government must establish by "clear, unequivocal and convincing evi- 
dence."'" The Fifth Circuit requires that the evidence must demonstrate 
"guilty knowledge or guilty intent.122 The Ninth Circuit has adopted the 
position that the Congress did not intend to incorporate fraud or intent 

'I7 United States v Bornstem. 423 U.S. 303, 8llL13 (1976). 
I d .  s t  31&17. 

ns 469 €.2d 1003 (6th Cir. 1972). 

''O United States Y. Ekelman & Arsoe.. 632 F.2d 545 (6th Cir. 1976); Toepieman 
v United States1 263 €.2d 697 (4th Cir.), tee. denied sub mm., Cat0 Bras. Y.  
United States, 359 U.S 939 (1959). 

'" United States v Ekelman & Assae., 532 F.2d 546. 548 (6th Clr. 1976). p u ~ l t n g  
United States V. Ueber. 299 F.2d 310, 314 (6th CL. 1962). 

m United States V. Aerodex. Inc , 469 F.2d 1003, 1007 (5th Cir. 1972), rpotmg 
United States Y. Prioia, 272 €.2d 689, 694 (6th Clr. 1959); Umted States V.  

Ridgiea State Bank, 357 € 2d 495, 493 (5th Cir. 1966). 
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to defraud into each portion of the and, moreover. that when d 
person files a claim uhieh he knows to be false "there IS a reasonable 
inference, almost a necessary implication, that he intends to deceive.":" 

Most recently, the Seventh Circuit has clarified its position. holding 
that a broker uha  submitted false bids for appraial as part of a ~ o l l ~ s i ~ e  
arrangement i i a s  liable under the forfeiture proviriona of the Act al- 
though the Gorernment did not prove a specific intent to dewhe.  ?,After 
considering the division of opinion among the circuits. the court concluded 
that the act 1s non-penal and that only knairledge of the falsity 1s required 
In balance. it appears that the question iiill  continue t o  depend on the 
view adopted b i  each circuit until the Supreme Court praiidei the final 
ansi\wr. 

Faced with a choice of proceeding under the inspection clause or the 
Act, the forfeiture and double damages provisions of the Act provide an 
incentire to proceed in that direction Proceeding under the inspection 
clause allaws the Government to t ry  the case in the first instance before 
one of the contract appeals boards, with appeal t o  the Court a i  Claims. 
Under the False Claims Act .  the trial is in di 
formal tnal and appeal to a circuit Court of app 
of the False Claims Act has preiailed. 

VI.  WARRASTIES 

A narranty i s  a promme or affirmation @yen hy a seller to a 
purchaser regarding the nature. usefulness. or condition of the 
supplies or performance of senices to  be furnished The pnn-  
ciple purposes of a a-amanti in a Government contract are to 
delineate the rights and obligations of the contractor and the 
Government for defective items and re 
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Although not used in all government contracts,"' %-arrant>- proviaions 
may provide the Government with important rights which affect the 
finality of acceptance. Under the standard narranty clauses, the effect 
of a breach of warranty is to negate finality of acceptance.'" However, 
where there is no evidence that the materials or workmanship used by 
the contractor failed to meet the specifications, the fact that the con- 
tractor is required to cure certain minor deficiencies nhile the Goverr- 
ment is in use or possession of the nork does not negate final acceptance. '* 
In S & E Contractors, Inc.,!So the board noted that acceptance does not 
terminate the contractual relationship between the parties if the guar- 
antee or warranty provision has not expired, and that the disputesclause, 
applicable to such collateral abligatiane, gives the board jurisdiction. 

Under the standard warranty of supplies clause, the contractingofficer 
may require the contractor to correct or replace the defective suppliei 
or may retain the goods with an equitable adjustment in price.'3' Where 
the contractor faiis to replace or correct the defective supplies, the Gov- 
ernment may, by contract or othemise, replace or correct the supplies 
itself and recover the cost from the contractor,'BZ The contractor may 
also be responsible for consequential damages caused by the breach.133 
Because the remedies contained in the warranty provisions of the contract 
me exclusive, the Government cannot demand a remedy which is not 
specifically expressed. :M 

Ip7  The criteria for use of warnantie8 are determined by the reglilatmns of indi- 
vidual agencies. The criteria for General Services Administration @SA) emtracts 
arecmtainedin41C F R. 5 0 SA-1 37Mand6A-1.3704 ForD.0 .D.  emtiacts 
the eriteriaean be foundinD A.R 5 1324.2  Thefaetors t o  be consideredinclude 
the natuw of the Item. eost, adminiatration, enfoicement dimcultier. cnticaiity 
of meeting the specifications. and wade practice. 

'-PlattMfg. C o . . A S . B . C . A ' N o s .  19906, 19907. 7 6 2 B . C . A .  12016 

" ' A S B . C . A . N a .  11044,6SZB.C.A 5206. 

I'L 41 C . F  R. 5 5A-1.37CWa). subpara. (el: D A.R. 8 7-105.7(aI. subpara. (d). 

In* 41 C.F.R.  5 6A-1.37M(a), eubpara (e): D A R 6 7-105.7(8). subpara. in. 
lad United States V.  Franlilln Steel Product%. Inc., 462 F.2d 400 (9th Cir. 19731; 
United States V.  Aerodex, Inc. ,  469 € Id  1003 (6th Cir 19721 

la( Mercury Chemical Ca , A S.B C A.  No. 12654. 6?-1 B.C.A. 7730. 

Bell & Flynn, Ine., A S B C A. No 11036, 6 6 2  B.C.A. 6656, 
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A .  THE WARRASTY KEY 

In order to unlock finality by using the warranty key. the Goiernment 
must sustain a substantial burden. By a preponderance of the evidence, Ids  

it must prove that the contractor was given requisite notice1Ji of a war- 
ranted defect. '- redultmg from appllcatmn of a warranty cause,''' and 
occurring within the narrant? period. 

The Government must comply nith the notice requirement contained 
in the warranty elau~es."~ Under the standard warranty provisions for 
supply contracts, the contracting officer must p e  notice to the con- 
tractor within one year after delivery of the nonconforming supplies. 
For constlvction contracts the Gmernment must notify the contractor 
uithin a reasonable time after discorery of the failure. defect. or dam- 
age.'ep When the contract does not specify the time for notice, It must 
be issued within the warranty period. :i3 At least in this last case. it 
appears that notice is effective at  the time it 1% Isrued rather than at the 
time of receipt."* Sotice given within the warranty period is sufficient 
with respect to nonconformitm discmered after the warranty period if 
they relate to the ori@inal nonconformity.-'s 

The boards have generally taken a relaxed attitude xith respect t o  the 
requirements for the content of the notice Because the standard war. 
ranty clau~es do not include any specific requirements. the general rule8 

Admiral Corp , D 0 T C A.B S a .  70-2, 71-2 B.C A 9098. 

Klefstad Eng'r. Co. & Blackhawk Hearing & Plumbing Co. Y A.C.A B No 
705. 6LL1 B.C.4 7675 

H. P Carney db,a  Carney Canstr. Co , A S  B C A Nos. 8222. 8556. 1964 
B.C.A 4149. 

190 Admiral Carp , D 0 T. C A.B F o  7WZ. 71-2 B C.A.  9098 
Is* Phoenix Steel Container C o  
>do V).Mll, Ine , -4.5 B C A Noe. 16820. 18005, 75-2 B.C A. 11435 

.I 8 B.C A No. 9987, 6 6 2  B C A 4814. 

141 41 C F R 5 5A.l 8704(8~, subpara (a). D A R 9 7-105.7(a). rubpsra Ib) 

Id*  D.A.R. 5 7404 .4  
-11 Klefsrad Eng'r. Co & Blackhawk Hesllng B Plumhlng Ca 
705, 6LL1 B C.A. 7675 

1' A C A B S o .  

I d .  at 35,625. 
11, Phoenix Steel Container Ca , A S B C A.  S a .  9987, 6 6 2  B C I 5311 
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applicable to notice at common Ian and under the uniform acts are ap- 
plied. The notice must "fairly apprise the seller of the defects asserted, 
repel any infeerenee of waiver of the defect, and at least by implication 
assert that there has been a violation of the huger's rights."'" A written 
exercise of an option under the warranty clause implicitly notifying the 
contractor of the breach is 

The second requirement is that the Government be able tademanstrate 
that there was a warranted defect."' It is not sufficient that there he a 
defect; it is also necesaary that the defect he within the purriew of the 
warranty In deciding u,hether a warranty i8 applieabie to 
a specific defect, the courts and hoards have given the warranty clauses 
a narrow interpretation, and defects outside their scope are not im- 
plied."' Although a warranty clause may impose responsibility on the 
contractor far correction af all defects or failures, even such broad lan- 
guage cannot he heid to shift the burden of proving that the defects were 
within the contractor'a responsibility under the warranty. "' This stance 
is consistent with the principle that because acceptance is final, theparty 
attempting ta unlock the finality door must hear a substantial burden to 
overturn acceptance. Where a large quantity of items are involved, sam- 
pling is not sufficient to prove defects in all items where the contract 
requires 100 percent inspection.1s The Government must demonstrate 
that the defect exists with respect to an item in accordance with the 
requirements of the contract. Because of the importanee of finality of 
acceptance, it is appropliate that the mIe6 for judging whether a defect 
exists after acceptance should be at least as stringent as for the deter- 
mination for defects prior to acceptance 

The third, and often the most difficult requirement, is that the defect 

Ida Pen" Stare Coat 8: Apron Mfg. Co , A.S.B.C A. No. 6161, 61-1 B C.A 2902. 
I*) I d  at 16,156 
'" Monroe Garment Co., A.S.B.C A No 14466 e t .  ai., 71-2 B.C.A 9142. 

I*s Cllnieal Supply COT., A.S.B.C A. Noe 
9462. 

15166, 15652. 1665s. 71-1 B.C A. 

LTV Eleetrosyalems, Ine., A.S.B.C.A. Xlo 13830. 7U2 B.C.A. 8428. 

"' SceCliniealSupply C ~ T . ,  A.S B.C A Kos 16466, 16652. 1566s. 71-1 B.C.A 
9462, LTV Eleetroaystems. Ine , A.S.B.C.A KO 13830, 7U2 B.C.A. 8428. 

jbl R .  H. Fulton. Contractor. 1.B C.A. KO 76-9, 71-1 B.C.A. 8674. 
2- reitron, I ~ C  , A.S.B.C.A SO 14894. 71-2 B.C.A. 9602. 
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must be due to a warranted cause.'y The Government has the burden 
of proving that something within the guarantor's area of responsibility 
was the probable cause of the unsatisfactory condition.1S6 Although the 
Government must demonstrate the cause of the defect by a fair prepon- 
derance ofthe evidence, it need not establish the c a u ~ e  of the defect with 
absolute certainty; it need only show that the most likely or probable 
c a u ~ e  of failure or defect, when considered together with other possible 
causes, was within the responsibility of the contractor under the war- 
ranty. Is 

In some applications it is required that the defect have existed at the 
time of acceptance.'" In PhoenixSteel Contame?.Co.,'" theA.S.B.C.A. 
determined that a contractor was not liable for breach of warranty be- 
cause the Government failed to prove that the item supplied failed to 
conform to contract requirements at the time of delivery. It WBS evident 
at the time of finai inspection and acceptance that the items compiled 
with the specifications. The fact that the results of post-acceptance test8 
showed nonconformance with the specifications couid have been explained 
as due to intervening factors. These resuits were not necessarily mdie- 
ative of nonconformance at the time of delivery. AB a consequenee, the 
Government wa8 found not ta have met its burden of proof, and recovery 
against the contractor was denied. I t  appears that the necessity for the 
defect to have existed at the time of acceptance is simply part of the 
requirement that the defect was due to a Warranted cause and was not 
caused by some action of the Government after acceptance. 

In the course af proving that a defect has triggered a warrenty ciause, 
the Government may be required to affirmatively demonstrate that its 
subsequent actions were not responsible for the Where the 
Government had altered items which became inoperative subsequent to 
inspection and acceptance,1M or where the defect may have been caused 

Bddxin-Lima-Hsmilfon Corp Y. United SloIes. 434 F Id 1371 (Ct. C!. 1870). 
Ameo Co., Y . A  C.A.B.  No. 532, 67-2 B.C.A €440. 

Admral Corp.. D.0 T. C.A.B.  No. 7CL2, 71-2 B C.A. 9098, at 42.160. 
hb'Sese.g.Yi-Mil, 1 n e . A . S . B . C . A  No8 16820, 1 8 0 0 5 , 7 6 2 B C . A  11,436 

"A.S.B.C.A.  No. 9 8 8 7 . E 6 2 B . C . A  5814. 

,m South Portland Entr Co.. I B.C A. Noe. 77-9, 7 7 1 4 9 .  6 M  8 . C . A  
8033. 

Kpieor Coatings Co.. G.S.B.C.A.  No. 3572, 7 6 1  B.C.A 10468 
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by improper maintenance,‘“ or randahsm,‘62 recoveq under the war. 
rantyciauae hasbeendenied. InS&EContractors , lne. ,  the.4.S.B.C.A. 
observed: 

It 1s not sufficient fm the Government to prove the existence 
of a defect. In proving that the defect was due to a cause for 
which the contractor is responsible under the guarantee clause, 
rather than a cause for which the Government i3 responsible, 
e.g., misuse by the Government. the proof does not have to be 
absoiute. The Government can sustain its burden of proofunder 
the guarantee clauses by showing through a preponderance of 
the eridence that defective materials, workmanship, or design 
of the equipment is the most probable cause of the damage to 
the equipment when considered with reference to other possible 
causes of damage. 

The final requirement of the warranty key is to prove that the defect 
or failure occurred nithin the warranty period. IM Although the warranty 
provisions in government contracts usually specify the warranty period, 
there is difficulty in some cases determining when the warranty period 
begins. Under the standard uarranty of supplies clause,165 notice ofthe 
breach must be given rrithin one year after delivery, thereby effectiveiy 
limiting the warranty period. For canstmetion contracts the standard 
period 1s one year from the date affinal acceptance or possession, which- 
ever is earlier. 

In Klefstad Engineering Co. & Blackhark Heating & P1vmbin.g Co , 
the contractor warranted air conditioning equipment for one year from 
the date of completion. Although the Government may have had use or 
partial use of the facility in February, a subsequent final inspection re- 
vealed major deficiencies and the Government refused to recognize the 
work as complete until these deficiencies had been completed in March. 
Under the warranty clause, which provided a one year warranty from 
the date of completion, the board held that the warranty period did not 
begin Until acceptance in Yarch, despite prior use by the Government. 

Araea Co , V A.C.A B Xo. 532, 67-2 B C A. 6440. 
“‘Flre Detection Service. Ine.. 1.B C.A Ro 9 0 1 4 7 1 ,  i2-1 B.C A 938; 

A S B C.A. Ro 11014, 67-1 B C A 6175. at 28,611. 
Araeo Go. ,  V A C A B So.  532, 67-2 B.C A 6440. 

‘“41 C.F.R.  5 EA-I 3 7 M ( a ) .  subpara (a): D.A.R. 6 7-10; 7(a). rubpara. (b). 

D.A.R. 6 7-604 %a), iubpara (a) 
‘“ \ ’A C A B No. 705, 6(11 B.C.A. i675 
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B.  Cl1ML;LATIVE RIGHTS 

The standard inspection clause for supply contracts provides, "Except 
a s  o therwise  provided in this contract ,  acceptance shall be 
conclusive. , , The standard warranty of supplies clause states: 
"Notwithstandmg inspection and acceptance by the Government of sup- 
plies furnished under this contract or any provision of this contract con- 
cerning the conclusiveness thereof, the contractor warrants. . . . , " 1 6 9  and 
further provides: "The rights and remedies of the Government provided 
in this clause are in addition to and do not limit any rights afforded to 
the Government by any other clatmes of the The result of 
interpreting these two clauses together has been that the rights of the 
Government under each clause are independent and that neither clause 
limits the ather. li' 

In 1968 the A.S.B.C.A. considered the question of whether warranty 
rights survived acceptance in a contract containing lanplage very similar 
to the present day inspection and warranty of supplies The 
board concluded: 

We thinkitto beclearthatwhen theaords"Exeept asothenvise 
provided in this contract" in the Inspection article are read to- 
gether with the words "Notwithstanding the provisions of the 
clause of this contract entitled 'Inspection' 'I and the Guarantee 
article, the conclusiveness that would otherwise attach to the 

"41 C.F.R. 5 1-7.1024d); D.A.R. I 7-103.6(a). Bubpara. (d) 
"s41 C.F R b IA-1.37[11(a). Subpara. (a): D.A R 5 1-106.7(a), subpara (8). 

41 C F R 5 5A-1.37[114(a), Subpara. (1); D.A.R 5 7-106.7(a), Bubpara 0). 

WiiconsinMachineColp.,A.S.B.C.A No 185W.74-lB C A 10.397.Generai 
Eieetnc Co., I B C.A. No. 442664, 6 L 2  B.C A. 4974. 

There 18 no similar problem with c m s l l i i c t m  eonfraers. The mapeetion clause 
for eonstruetmn emt iac ts  specifically imts wmanty  rights as an exception t o  the 
finality of aeceprinee The warranty of eonstmetian ciause explicitly daes not 
limit the Government'e nghls under the inspectian and aeeeptanee Ciause. D.A R 
I 5 7401.11(0, 7-504 4(8), subpara. (g). 

x7* The relevant langllage of the m$peetmn  lau use was identieai. The "Guarantee 
mi&" ststed' "Notwithstanding the pmvmons of the ciame entitled 'Inspee- 
fion'. the Contraetoi gllarantees " McGraih & Co , A S.B C A No. 1949, 
xavy Appeaia Panel, 6e-1 B.C A 1699, at 6a24. 
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"final acceptance" does not attach in view of the Guarantee ar- 
ticle. Because of the Guarantee article the "final acceptance" is 
not conclusive when, a t  the time of delivery and without knowl- 
edge of the Government, the articles accepted did not conform 
to the requirements of the contract andlor were not free from 
defects in material and workmanship."3 

The second side of the question is whether warranty provisions limit 
the Government's rights with respect to the exceptions to the finalityof 
acceptance set forth in the Inspection clause. The cumulative effect of 
the remedy provisions under a warranty clause and the right af the 
Government to revoke acceptance far latent defects was demonstrated 
in Cot tmn Mechanical Contmctors, Inc."' In that case, the board held 
that a contractor wan liable for all repairs which were necessitated by 
a latent defect in a steam distribution line which the contractor had 
installed under a government contract. Although the defect was not dis- 
covered until expiration of the warranty, the contractor wm liable be- 
cause the inspection and acceptance clause excepted latent defects from 
the effects of finality. Under the board's interpretation, the provisions 
constituted protection against latent defects wlthout regard to time, and 
the two provisions were construed as cumulative, therefore resening 
the Government's lights under the inspection and acceptance clause. The 
Interior Board of Contract Appeals reached the same conclusion, arguing 
that "the Guarantee clause contains no intimation of an intention to widen 
the area of conclusiveness by excluding or modifyng the exceptions for 
latent defects." 

In 1972 the Court of Claims Nled on a challenge to a decision of the 
A.S.B.C.A.lrein which the board had found that the warranty survived 
acceptance even where the Government had knowledge of the defect 
prior to acceptance. The decision of the Armed Services Board had con- 
cluded that the w m a n t y  made no distinction between patent and latent 
defects and was applicable because under its t e rns  the contractor agreed 

~ 

Lm Id .  
"'A.S .W.CA.No.11387,67-1B.C.A.6666 

I'b General Eleetne Co., I.B.C.A. Yo. 4 4 2 6 6 1 .  6Fr2 B.C.A. 4914 at 23,451. sea 
a h ,  Federal Pacific Elecrrie Co., I.W.C.A. No. 334, 1964 B.C.A. 4494. 

Gresham & Ca. V.  United States. 2W Ct. CI. 97, 470 F.2d 542 (1912). reuers~~lg 
o n  other p m d s  Gresham & Co., A S.B C.A. Yas. 13812, 13865, 7[L1 B.C.A. 
8318. 

145 



MILITARY LAW REVIEW [VOL. 86 

that the supplies would conform to the specifications at  the time of de- 
livery notwithstanding inspection and acceptance. Therefore, the h i .  
tatione on the exceptions t o  fina under the inspection clause were 
overndden by the warranty claus The Court of Claim8 reversed the 
board's decision on other grounds hout commenting on the warrant! 
questlo". 1-1 

Without guidance from a higher court, the boards continued to inter- 
pret the two clauses as being consLstent.'r9 The smooth sailing was dis- 
rupted by a decision of the Second Circuit in Instruments far IndustnJ, 
Ine. v. Criited States. The contract contained the standard inspection 
clause and also a non-standard one-year guarantee prorision which did 
not include the ''(n)otivithstandmg inspection and acceptance" language 
or any other provisions specifically negating the eiieect of the inspection 
clause. 

The court observed: 

It  is \ ery difficult to harmonize the face of the two clauses which 
do not in words or by clear inference refer to each other. On 
the one hand, if the "Guaranty" article preserves the Govern- 
ment's nghts to order correction of or payment for non-latent 
defects for one year after delivery--as it seems to my-then 
the earlier acceptance is clearly not "con~luswe'' as the "In- 
spection" clause explicitly declares for non-iatent deficiencies. 
On the ather. if the "Guaranty" clause in this contract IS limited 
in application-because of the presence af the "Inspectmn" pro- 
vision-to latent defects, then its actual scope would be less 
than its literal terms. The "Guaranty" article, thus restrictively 
read, would p i y e  the Government a flat right to correction of, 
or pnce adjustment for, latent defects for one full year after 
delivery, but with a co-existing further right, if the circum- 
stances prove it reasonable, thereafter to revoke acceptance 
under the "Inspection" clause uith reaped to latent defects. ' m  

17- ~~~~h~~ B c0 , A s B.C.I. b a s  13812, 13865, %I B C.A 8318 at 38.698 
1-1 Ckesham & co. Y.  Unlted Stares, 200 Ct. CI. 97. 4 i O  F 2d 642 (19721. 

lne., A.S B c A xos 16820, 18005 7 ~ 2  B c A. 11.486 and 11.618. 
x9S Platf Xfg Co , A.S B C A So% 19906. 19907. 762 B.C.A 12016, VI-YII, 

496 I' 2d 1157 (1974) 
I d  at 1160 
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As a means of reconciling the two clauses, the court rejected the Ian- 
guage "except as otherwise provided in this contract" in the inspection 
clause. The court did so because a contractor could not be expected to 
anticipate that this "camoulage and unusual reversal" would follow from 
the "bland generality of '(ehcept as otheruise provided in this eon- 
tract'."'= The court also rejected prior board decisions as irrelevant or 
distinguishable and relied on the doctrine of contra pwferenten to hold 
that the guarantee did not s w i v e  acceptance. 

The Instruments of Indus ty  decision has not had an appreciable effect 
on the decisions of the A.S.B.C.A. In Wisconsin Machine COT., the 
A.S.B.C.A. relegated its discussion of Instmments for Induaty to a 
footnote. The board considered the district court's decision'" but dis- 
tinguished it on the grounds that the court had found the guarantee 
clause there to be less favorable to the Government than the standard 
supply warranty clause. The Second Circuit decision received a passing 
reference in Dunrite Tool & Die, Ltd.," where the h a r d  again deter- 
mined that the warranty clause was applicable despite the fact that the 
inspection clause did not specifically include warranty rights as an ex- 
ception to the h a l i t y  of acceptance. Later cases have not bothered to 
distinguish Instruments for Industry. Irn While none of these later cases 
involved a non-standard warranty clause omitting the "(n)otwithstanding 
inspection and acceptance" language of the standard inspection clause, 
it ia evident that the A.S.B.C.A. has not been persuaded by the argu- 
ments of the Second Circuit. Because the identical language found in 
Instruments for Indus ty  is unlikely to appear again, it is probable that 
the decision will be limited to its facts and will gather dust in an ignored 
corner of the law. 

C. IMPLIED WARRANTIES 

Under the UCC, the implied warranty of merchantability provides that 
goods transferred will be as described, and m fit for the ordinary pur- 

la Id .  
' Y A . S . B . C . A . N o . 1 8 6 0 0 , 7 ~ 1 B . C . A . 1 0 , 5 9 7 n . 2 , n t 4 9 , 0 9 7 .  

In m Instruments for Industry, he., No. 66B412, 16 G.C. 876 1D.C.N.Y. 
1973). 
''A.S.B.C.A. No. 19416,7&lB.C.A. 11072sl62,711, 
M Wagner A m i n g  & Mfg. Co., A.S.B.C.A. No. 19986, 77-2 B.C.A. 12,720. 
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poses for which such goods are used. The imphed warranty foor a par- 
ticular purpose requires that the goods be fit foor the particular purpose 
when the seller has reason to knou of the purpose, and knows also that 
the buyer is relying on the seller's skill or judgment to Select or furnish 
the goods.'" Under the UCC, implied warranties may be modified or 
excluded."' The code also provides that implied warranties are excluded 
with respect to defects which an examination should have revealed, if 
the buter has examined the goads aa fully as he desires, or if he refuses 
to examine the goods."' Unless such construction is unreasonable. ~ m -  
plied warranties are construed as being consistent and cumulative with 
express warranties. Is' 

In Reeves Soundcrafl C O T . ,  the A.S.B.C.A. considered implied war. 
ranties ta be applicable to a gorernment contract which did not contain 
a standard inspection clause. Under the standard inspection clause for 
supply contracts, there i8 no exception foor implied warranties from the 
finality of acceptance and, therefore, implied warranties are inapplica- 
ble. Ig3  Houever, fixed-price eonstruetion contracts provide an exception 
from finality for "the Government's rights under any aarranty or guar- 
antee."'" Although not > e t  litigated, it appears that this provision uauld 
include nghts under implied warrantlei a8 an exception to finality. Haw- 
ever, because the UCC implied warranties only apply to "goods,lq5 this 
is of dubious YOIUB. Moreover, since 1974. the Defense Acquisition Reg- 
ulation has provided that, when express warranties are included in con- 
tracts, except contracts foor commercial items, all implied warranties of 
merchantability and fitness for a particular purpose are to be excluded.:" 

j** A S.B.C.A Nos 9030,9130, 1964 B C A 4317 Horeier .  the boardeoneluded 
that the evidence did not entitle the Governrnenr t o  recover. 

ma Republic Aviation C o n . ,  A.5.B.C A Nor 9934, 10104. 661 B.C A 5482. 

I* D A R 5 7402.1110 (emphasis added1 
U.C.C. 5 L102. 
D A R 9 142M11 See ala0 the wananty of supplies clause at D A R 5 7- 

106.7(a). subpara 11). 
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1111. coNcLl~sIox 

Acceptance is an important event signaling a crucial milestone in the 
relationship between buyer and seller. The finality of acceptance i s  not 
lightly set aside; the several keys may he used to unlock the door only 
where clearly justifiable. Through the interplay between government 
regulations and evolving case lax- there has developed a relativelystable 
basis far the determination of the lights of both the contractor and the 
Government. 
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BOOK R E V I E W :  

F E D E R A L  P R O C U R E M E S T  L A W  

Nash, Ralph C., Jr., and John Cibinic, Jr., Federal Procurement Lato, 
3d ed., volume I .  Washington, D.C.: The George Washington University, 
1977. Pp. 938. Cost: $40.00. 

Reviewed by Major G a y  L. Hopkins* 

When members of the Judge Advocate General's Corps complete the 
basic class,' most expect to practice criminal law. My expectations upon 
completion of the basic class in 1970 were no different. When I anived 
a t  my first duty assignment, Fort Wolters, Texas, you can imapine, 
therefore, my dismay to learn that I was to be the legal adviser to the 
installation contracting officer. Unreviewed contracts littered my new 
desk, a protest was pending before the General Accounting Office, and 
the contracting officer was in the midst of negotiating a 513 million hel- 
icopter maintenance contract. l m s  in the midst of heart failure. 

Anyone familiar with the Armed Services Procurement Regulation 
(now Defense Acquisition Regulation) knows that it is not the most suc- 
cinct introduction to the field of federal contract law. Nor is it an ~ C C ~ S E  

to  cam law in the area. My salvation in both respects was the 1969 edition 

*JAGC, U.S. A m y .  Chief, Contract Law Division. The Judge Advocate Gen- 
eral's Sehool. Chariotreswile, Virgmia, 197%80 Imtmctor  and aenior insirnetor, 
197619. Author of Legal Implications ofRernote Sewing of Eaeh R e ~ r r n ~ e ~ s  
by Saldht*, 18 Mil. L Rev 67 (19'77). and Contracting mth LheDtsaduantoged, 
Sac. WaJ and ths Small Buatnsas Admtnzst?at%on, 1 Pub. Conf. L. J 169 (1976), 
and other mtmgs.  Co-author with LTC Robert M. Nvtt of The Anti-Def%ciency 
Act ( R e w e d  StatzLtes S679) and Funding Federal Contraeta An Anoiysu, 80 
Mil. L. Rev. 51 (1918). 

1 The Judge Advocate Officer Basic Course 1s taught at The Judge Advocate 
General's School, Chariottesviiie. V i r p i a  Nmereeksin length, itisglrenthree 
times a year. Its stated purpose i s  "[tlo provide officere newly appomted in the 
Judge Advocate General's Corps w t h  the baax arlenfatlon and t r s m n g  neeessaq 
ta perform the duties of P judge advocate.'' Concerning substantive canrent, 
"[tlhe cow% stresses military criminal iw and procedure and other areas of 
military IPW [>.e , administrative and civil law, contract law, and inrernat~~nal 
inwl whnh w e  mmf likely ta concern a judge advocate officer m hla firat du ly  
assignment." The Army Laryer, Mar. 1979, at 27 

. 
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of Federal Procurement Law by Professors Ralph C. Nash, Jr. and John 
Cibinic, J r ,  This text served also in later years ar a ease book during a 
course of study an government contract law. It  ivaa just as effective for 
this purpose as when I used it ab a deskbook at Fort Wolters. Without 
doubt, the book fulfilled the original purpose of the authors to provide 
a text "to support the teaching of the law of federal procurement and to 
serve as a deskbook for lawyers practicing in this field." 

In 1977 my old reliable 1969 edition gave wa?, ~n part, to volume I of 
the third edition of Federal Procurement Lax. Volume I covers contract 
formation and related matters. Volume 11, when publiahed, will deal with 
contract performance. 

Since I obtained my copy of volume I m 1978, I have used it extensirely 
in my work as senior instmctor in the Contract Law Division of The 
Judge Advocate General's School. I have never been disappointed. 

The text provides a quick reference t o  the badic mles af contract for. 
matian in federal contracts. Most important m this respect are the notes 
which follow major cases in the book. The notes are short, well edited 
summaries of the law with case citations. They come closer to mini- 
articles on their respective areas than note8 in the typical law school 
casebook. This of course makes them far more useful to the practitioner 
in the field. 

In  addition to providing clear. easily readable summaries of every facet 
of the law related to contract formation, the noted cases are an invaluable 
starting point for research in depth. This is particularly t m e  because, 
unlike many indices and research sources, the case synopses are ex- 
tremely accurate. Admittedly, a lawyer should not practice law from case 
summaries. However, it is nice to look up a case and have it really stand 
far the proposition for which it is cited. This 1s the result when the case 
notes in Federal Procurement Law are used. 

As a casebook, Federal Procurement L a n  has man? good point8 t o  
recommend It. I t  is logically organized to permit the novice to follow. 
step by step, the process leading to contract formation in federal pro- 
curement. The major cases selected by the authors are more than just 
"leading" cases. They provide 811 the basic mles, rangmg from authonty 
to contract, to contesting contract award, analyzed and thoroughly dis- 
cussed, that a student of government contract law should know These 
major cases are then reinforced and expanded by the note cases. Addi- 
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tionally, the book provides practical guidance on various procedural mat- 
ters, such as processing a bid protest to  the General Accounting Office. 

Overall, the book is concise, readable (certainly so far a "casebook"), 
organized and accurate. It clearly reflects the years of experience and 
broad understanding of government contract law possessed by the au- 
thors. The book ia a must for every practitioner. In this respect, I Tee- 
ommend that lawyers headed to their various assignments in criminal 
law quietly pack a copy of Federal Procurement Law in a corner oftheir 
suitcase. You never know when you'll hear those terrifying words: "Wel- 
come, Captain. I've decided to make you my legal adviser to the eon- 
trading officer." 

, 
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BOOK REVIEW: 

PRISONERS OF WAR IN INTERNATIONAL ARMED 
CONFLICT 

Howard S. Levie, Prisoners of Wa7 in I n t m t i o m l  A m d  Conflict.' 
Newport, Rhode Island: Naval War College International Law Studies, 
Volume 55, 1578. Pp. 525. For sale by the Superintendent ofDocuments, 
U.S. Government Printing Office, Washington, D.C. 20402. 

Reviewed by Jamas A. Burger" 

Professor Howard Levie has written a remarkable and very useful 
book on the practice of states in regard to prisoners of war. I t  is not just 
an update or supplement to other works such as the authoritative In- 
ternational Committee of the Red Cross's Commentary on the Geneva 
Prisoner af War Convention written by Doctors Pictet and de Preux.' 
Rather, Professor Levie follows the prisoner of war from the moment 
of his capture to his ultimate release and repatriation, commenting within 
this framework on the relevant provisions af the Geneva Convention and 
on major problems in implementing the Convention. 

What distinguishes Professor Levie's book from other books on the 
subject is his practical approach. He breaks with the article-by-article 

*Howad Levie, recently af the Saint Louis University School of Law, occupied 
the Charles H. Stockton Chair of International Law at the Naval Wnr Cdlegc 
during the 1971-1972 academic year. Prafessor Lewe's work IS the 59th vdume 
of B aeries of treatises on international iaw subjects compiled and printed by the 
Naval War College. This series was published, for the mast part, on M annual 
baaa from lsOl through the md-1960's. I t  is now being reinstituted. and thie 
book is the flrst of the new sene* 

Professor Levie's book wan briefly noted at 84 Md. L. Rev. 151 (1979). 

**Major, JAGC, United States Army Student st the W.S. Army Command and 
General Stafl College, Fort Leavenworth, Kansan. Farmer chief, Internstianal 
Law Division, The Judge Advocate General's School, Chariotteswiie, Virglna, 
19W-79. Author of several other book ~ e v i e w s  published in the Military Law 
R*OWW. 

L Retet ,  Jean S. (ed.1. and de  Reux,  Jean, Cornmen- on the 111 Oeneva 
Convention Relative to  the Tleatment of Pnsonera af W a r  Geneva, International 
Committee of the Red Cross (1960). 
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analysis found in the official ICRC Commentary and instead bnnga to- 
gether and correlates all the numerous and scattered proviema of the 
1949 Canrention which are concerned nith any particular facet of apns -  
mer af war problem. He also breaks with what he refers to as the 
"optimistic idealism" which characterized the Ca 
the authors of the official work t o  be idealists n h a  interpreted the con- 
rention as  they would like to see it applied Professor Levie endeavors 
to present the provisions of the coniention as they are understood by 
the Parties. and as they hare been obserred or disregarded m practice 
by States. 

Using this format, Professor L e n e  bee'ns with the capture ofan enemy 
cornbatant Is he entitled to prisoner of war status" One requirement for 
entitlement to PW status is that combatants vear a "fixed distinctne 
sign." Professor Lene notes that it must be such that the item cannot 
be removed or disposed of a t  the first sign of danger: 

A handkerchief. or rag, or armband shpped onto or loosell 
pinned to the sleeve does not meet this definition. A n  armband 
sewed to the z lee~e ,  a logo-type of sufficient size displayed on 
the clothing, a unique type of jacket-these will constitute a 
fixed and distinctive identifying insignia. effefeetiwil separating 
the combatant of the moment from the rest of the population.? 

He then discusses the new identification prwision under the 19i7 Pro- 
toco i j  to the Gene\a Pnroner of War Convention of 1919. The only con- 
dition ~ O I I  required 1s that arms be carried oped! during actual military 
operations.$ L e v ~  notes this. admitting that the ne% proiiaon 16 better 
adapted to the type of conflict which has been taking place in recent 
years, but he remarks that the aeaknear of the new provision is that 
every case ii.111 involve a "contested factual determination" as to whether 
PW status should be granted. 

Professor Lmie makes constant reference to available repiatlone. 
Once a prisoner le captured, ha,\ 1s he to be treated' In  regard to labor 
which may be required of a prisoner of war, he cites United States Arm? 

a Levle. Pnaonen Of ivar I" Infernaflonal Armed conflict 18 119781 

Praiocol I. para 42 Diplomatic Conference on Reaffirmation and De\ elopment 
of Inrernarmnal Humanrfanan La-, lpplicable in Armed Conflier Protocols I 
and I1 t o  the Geneva Convention, 16 International Legal \Iarenair 1391 (19iil 
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Regulation 633-50,' which prorides that work of a "military character" 
includes construction of items which are used eac lusne l~  by members 
of the armed forces for military purposes, e.g , arms. uniform items, or 
gun emplacements. I t  does not include items which ma5 be used byeither 
military or civilian personnel. such as soap, bmldmgs. or exen roads. He 
notes that this differs from the ICRC position that work on anything 
which may have an incidental military purpose would be prohibited. This 
certainly would inelude roads and buildings which m g h t  be used for a 
military purpose but are not necessarily af a "military character." 

He also d r a w  from actual experience. In regard to the selection of 
what is called in the convention the "prisoners' representative." it is 
required that he be freely elected by secret bailot.' Levie asks. "What 
if the camp commander rejects any candidate whom he conaidem 'unfit'," 
refusing to permit the names of persons to appear on a ballot unless they 
have previously demonstrated nillingnew to collaborate s i t h  army ac- 
tivities. Or what if he insists on inspection of all ballots before they are 
placed in the ballot box? These, he remarks, w r e  the procedures followed 
by the Chinese Communists in Korea.. And he says that there is no 
reason to expect that it nil1 not be the manner in which prisoners' rep- 
resentatives are selected in the future in conflicts involving what he calk 
"like minded nations or belligerents." 

While relying heavily on U.S. experience. Professor Lerie presents 
the positions of other states as well whenever possible. In  regard to 
Article 86, which provides for judicial guarantees. he says that the Soriet 
Union and 811 the other Communist countries hare made resenations to 
Article 85.  They generally maintain that war criminals are not entitled 
ta such protection. While the Soviet Union maintains that prisoners of 
war would be entitled to trial and would lose their rights only after 
conviction and dulingpunizhment, Xorth Vietnam insisted that captured 
US soldiers and airmen nere all "major war criminals" and not entitled 
to  the status from the moment of capture.' 

A m y  Regulation 210. 6SG50. Apprehensmn and Confinement: Prisoners of 
War. Administration. Employment, and Compensation para 298b(ll (8 Aug. 
19681. 

3 Leile.  supm n 2 .  at 234 

e I d . .  ax 382 

* Geneva Convention Relafive Lo the Treatment of Pniane i s  of War. art. 79.  
Le\ie,  mpm. n. 2. at 296. 
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The book i s  extremely ib-ell documented. Numerous footnotes give a 
vast number of diumative facts and sources of reference. Aside from 
this there are exhaustive tables of abbreviations, and lists of relevant 
articles, books, and documents. Professor Levie's book IS a very valuable 
reference work on prisoner of war law and problems. There are rabies 
of statutes which include foreigu as well as domestic references. and of 
cases ranpng from the World War I1 war crimes trials to the more recent 
Cal ley  case mrolving the well publicized incident at My Lai. He includes 
the entire text of the 1949 Genera Prisoner of Tar  Convention. Fmally, 
there is a w r y  helpful index to the entire book. 

The reader should not think that Professor Leuie has an entirely pes- 
simistic attitude on the application of the convention. He notes that, 
while perhaps 95% of the Ruasians taken prisoner by the Germans during 
W I1 perished while the convention was not applicable between these 
two nations, 90% of U.S. soidiers taken prisoner by the Germans re- 
tvned .  The treaty was being observed between these two nations. 

Professor Lelie's work is a very valuable addition to the booka and 
materials available on pnsoners of war. I t  is a must reference work for 
military law libranes and should become an authontative and frequently 
cited guide on the subject. I t  may stand out as the best "practicalguide." 
While there probably will always be violations of the Prisoner of War 
Convention, it is likely that there will also be significant eomplicance. In 
any case it is necessary that there be knowledge of what the rules are, 
how they hale been applied in the paat. and how they may be understood 
today. A reading of Professor Lerie'r book will make this task a great 
deal more easy 



PUBLICATIONS RECEIVED AND BRIEFLY NOTED 

I. INTRODUCTION 

Various books. pamphlets, tapes. and penodicali, solicited and unso- 
licited. are received from time to time at the editorial offices of the 
,Milifa.ry Laic Rei'ieic TVith rolume 80, t 
descriptive comments to the standard bibli 
in previous ToIumes. These comments are prepared by the editor after 
brief examination of the publications discussed. The number of items 
received makes formal review of the great rnqority of them impoaeible. 

The comments m these nates are not intended to be interpreted ad 
recommendations for or against the books and other nntmga described 
These comments serve only as information for the guidance of our reader 
who may want to obtain and examine one or more of the publication 
further on their own initiative. Hone\er .  description of an item in thi 
section does not preclude simultaneous or subsequent r e r i m  in the.llt1 
q t q j  Lax Re~zeic. 

Xotes are set forth in Section IV,  beiow are arranged in alphabetical 
order by name of the first author or editor listed in the publication, and 
are numbered accordingly. In Section 11, Authors or Editors of Publi- 
cations Koted, and in Section 111. Titlei Noted, be loy  the number m 
parentheses following each entry is the number of the correspondingnote 
in Section IV, For books having mose than one principal author or editor. 
all authors and editors are listed in Section 11. 

The opinions and concluaiona expressed 
those of the editor of the .Wiltfar# Law Re 
reflect the views of The Judge Adrocate General's School. the Depart- 
ment af the Army, or any other governmental agency 

11. AUTHORS OR EDITORS OF 
NOTED 

PUBLICATIONS 

Bennet, liarion T.,  Wilson Coi+--en. and Philip Kmhols. J r  , The Cmted 
States Court ofCloinis. A Hgstory (No.  1) 
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Bieber, Doris X., Dictionary of Legal Abbrsmations Csed zn Amencan 
Law Books (50. 2). 

Binkin, Martin, and Irene Kyriakopoulor, Youth or Erpenenee? Mon- 
ning the .Modem Military (No. 3). 

Cowen, Wilson, Marion T. Bennet, and Philip Nichols, Jr.,  Th~e Cnited 
States C o d  ofClainis: 4 History (No. 1). 

Department ofthe Army, Pamphlet S o .  613-105, The 0.fteerEuaIuohan 
Reporting System "In B n e r  (No. 4). 

Dill, Alonzo T., author, and Edward 11. Riley, editor, George Wythe 
Teacher o f l z b e r l y  (No 5 ) .  

Garling. Marmente. and the Writers and Scholars Educational Trust. 
and Amencan Inter. 

Kyriakopoulos, Irene, and Martin Binkin, Youth 01 Espenence? .Man- 
n m g  the Modern  .l411ztory (No. 3). 

Nichols, Philip, Jr . ,  Marion T. Bennet, and Wilson Cowen, The Cnited 
States Court of Claims. A History (No. 1). 

O'Brien, William 1'. , C S. Military Inten,entton: Lax  and A4omltty (The 
Washivton Papers, u.01 V I I ,  no 68) (No. 7). 

Stockholm International Peace Research Institute, Postures for Non- 
Pmli fwat ion.  A n s  Limitation and SeeunPy Policies to Minimire Nu- 
c l e w  Prolifemtian (No. 8). 

Stockholm International Peace Research Institute. World Armaments  
and Disanameni.  S I P R I  Yearbook I979  (No. 9). 

Whelm, John U . ,  editor, volume 15, Yearbook of Procurement Altieles 
(No. 10). 

Wnters  and Scholars Educational Trust, and Marguerite Garling, The 
Human Rights Handbook. A Guide to Bntish and Amencan Intema- 
tional Rights Orgaititations (No. 6). 

160 



19801 PUBLICATIONS RECEIVED 

111. TITLES NOTED 

Dictionary of Legal Abbreviations Used in American Law Books, by 
Doris M. Bieber (No. 21. 

George Wythe: Teacher of Liberty, by Alonro T .  Dill and edited by 
Edward M .  Rzley (No. 51. 

Human Rights Handbook: A Guide to British and American International 
Rights Organizations, by h'arguerite Garling and the Writevs and Schol- 
ars Educational Trust (No. 61 

Pamphlet No. 62b105, The Officer Evaluation Reporting System "In 
Brief," by Department of the A m y  (No. 41. 

Postures for Non-Proliferation: Arms Limitation and Security Policies 
to Minimize Nuclear Proliferation, by Stockholm Inkmat ional  Peace 
Research Instztute (No. 81. 

SIPRI Yearbook 1979 World Armaments and Disarmament, by Stock- 
holm International Peace Research Institute (No. 9). 

United States Court of Claims: AHistory, by Manon T .  Bennet, Wtlson 
Cowen, and Philip Nichols, Jr .  (No. 11. 

C.S. Military Intervention: Law and Morality (The Washingan Papers, 
vol. VII, no. 68), by Wi l l tam V .  O'Bnen (No. 7 ) .  

Worlr Armaments and Disarmament: SIPRI Yearbook 1979, by Stock- 
holm Internattonal Peace Research Institute (No. 9). 

Yearbook of Procurement Articles, edited by John W. Whelan (No. 10). 

Youth or Experience? Manning the Modern Military, by Martin B i n k m  
and I 'en@ Kynakopoulos (No. 31. 

1. Bennet, Marion T., Wilson Cawen, and Philip Nichols, Jr., The United 
States Court of Claims. A History. Washington, D.C.: Committee on the 
Bicentennial of Independence and the Constitution of the Judicial Con- 
ference of the United States. Part I ,  1976, pp. xii, 236. Part  11, 1978, 
pp. xii, 184. Paperback. 
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This two-volume nark IS a government publication. prepared far the 
Bicentennial by a committee of Court of Claims judges. The first volume 
contains biographical sketcher of the various judges; the second volume, 
an account of the origlns. development, and junsdietion of the Court of 
Claims. 

Part  I .  The Judges, 18561976, xias written by Marion T. Bennett. I t  
contains biographies of forti-seven judges, arranged m chronalogxal or- 
der by date of their first appointment to the Court of Clalmr. The bio- 
graphies are from two to four pages in length. and include pictures of 
the judges. The text 1s supplemented by eight tables providing Statistical 
information about the judges, such as thew order of appointment. dates 
of birth and death, states from which appointed, length of service, po- 
litical party membership, and other data 

Part  I provides for the convenience of the reader a foreword, preface, 
and two tables of contents The first table of contents lists the judges in 
the chronologxal order in which their biographies are presented. The 
second lists the judges' names in alphabetical order 

Part I1 16 entitled. "Ori~n-Development-Junsdletion, 18561978." 
It was written by the entire Court of Clalmr committee, Wilson Cowen. 
Philip Kichols. Jr..  and hlarion T. Bennett. It is organized in three eec- 
t i o m  Section One. b y  Wilson Coxen, emera the court's history from 
1856 to 1887. Section T w o  sets forth the events of tile )ear& from IS67 
to 1 9 2 i  and was written by Philip Nichols, Jr. The third section, by 
Mlartin T. Bennett, brings the court's history up to mld-19i6. 

The second part cloaes with five tables, providing information about 
the judges, trial comm~ssioners. and cierks, summarizing the numerous 
statutoq authontiee for the court's activities. and updating part I of the 
history 

Part  I1 has a foreword and a detailed table of contents, as well as 
pictures of the old and new courthouses. Each of its three sections is 
separately footnoted. 

Marion T. Bennett, the primary author of this history, has been an 
associate judge on the Court of Claims since 1972. Previously he had 
served as B trial commmioner or trial judge since 1949 During the 194th 
he was a member of the House of Representatives. 

162 



19801 PUBLICATIONS RECEIVED 

Wilson Cowen, also a former trial commissioner, was appointed chief 
judge of the Court af Claims in 1964 and served until his retirement in 
1977. He was at  one time a county judge in Texas, and held a number 
of federal pasts before and during the Second World War. 

Philip Nichols, Jr., has been an associate judge of the Court af Claims 
since 1966, after serving two years as a judge on the Customs Court  
Previously he was in private practice, and over the years had held various 
positions in the Department of Justice, the Treasury Department, and 
other federal agencies. 

3. Binkin, Martin, and Irene Kyriakopoulos, Youth ov Erperienee? Man- 
ning theModam Military. Washington, D.C.: The Brookings Institution, 
1979. Pp. x, 84. Cast: $2.95. Paperback. 
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This short book 1s the latest item in the Brooking5 Institution series. 
"Studies in Defense Policy." It  deals with the question whether the 
United States armed forces should continue to be composed primarily of 
young people, with a sharply pyramidal grade structure and high annual 
turnover of personnel. The authors answer this in the negative, on 
grounds af cast and efficiency. They propose that the military retirement 
system and grade structure be changed to make it both possible and 
worthwhile for military members to remain in the Bervice longer than 
at  present 

The book is organized in six chapters. I t  opens with an introduction, 
followed by a chapter explaining why military personnel tend to be 
younger than people in other occupational groups. Chapter 3 ,  "Youth. 
Experience, and Effectiveness," discusses changes in the organization 
and Bkili requirements of the annual SBTIICBE which make obsolete the 
emphasis an youthiuiness which hac been the n o m  since the Firat M'orld 
War. 

High turnover of activeduty military personnel makes easier the dii- 
ficult task of filling the ranks of resene  unltc. Also, Some believe that 
this high turnover has important social consequenees. first, in preventing 
the military from developing into a separate eoeiet). and. second, to 
make available the presumed benefits of m h t q  traimng to as many 
young people as possible. In chapter 4, the authors question the need for 
a large reserve force, and they expres8 doubt concerning the alleged 
aocial benefits af the large annual turnover. 

In chapter E, the cmts and benefits of the present structure of man- 
power and possible alternative structures are reviewed. This leads the 
reader into the last chapter, "Reforms for the Long Term," discussing 
retirement and the grade structure. 

Many tables and charts are spnnkled throughout the book, most of 
them a half page or less in size. The book has a faareward and a table of 
contents. 

The authors are both members of the staff of the Brookmgs Foreign 
Policy Studies program. The Brookinpa Imtitution describer itself as 
"an independent organization devoted to nonpartisan research, educa- 
tion, and publication in economics, government. foreign policy. and the 
s o d  Sciences generally." Ita aims are "to aid in the development of 
sound public policies and to promote public understanding of ~ Z L U ~ S  of 
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national importance." The Brooking8 Institution was founded in 1927, 
through consolidation of three other similar organizations. 

4. Department of the Army, Pamphlet No. 6L3-105, The Ogiceicer Eval- 
uattoa Reporting System "Zn Brief." Washington, D.C.: Department of 
the Army, 1979. Pp. ii, 40. 

This official publication provides information about the use of the new 
officer evaluation report form, DA Form 6 7 4  (1 Sep. 1979), and its 
companion forms, DA Farm 6 7 8 1 ,  the OER support form, and DA 
Form 6782, the senior rater profile report. 

The pamphlet is organized into eleven unnumbered chapters. The apen- 
ing chapters provide an overivew of the key elements of the reporting 
system, and its general functions and purpses.  A chapter on new fea- 
tures discusses briefly the increased participation of the rated officer in 
the process, the senior rater concept and profile, and the new rules far 
establishment of rating chains. The flou of paperwork is discussed and 
illustrated with a chart in the fourth chapter. 

The next three chapters describe the purposes and uses of DA Form 
6781, the OER support form Most of this two-page form is completed 
by the rated officer. He or she provides information, in narrative farm, 
concerning his or her significant duties and responsibilities, major per- 
formance objectives, and significant contributions. This form is usedoniy 
during the rating process, and is not sent fonrard to Department of the 
Army with the completed OER form The purpose of the suppart form 
is to give  the rated officer an opportunity to express his or her v iew to 
the various raters in the chain. There are small blocks for optional rater 
comments. 

The chapter entitled, "Purposes of DA Farm 674,"  the longest chapter 
in the pamphlet, explains the use of the new officer evaluation form. The 
form is dissected, part by part, in seven sub-chapters. 

The ninth chapter deals with DA Form 6 7 8 2 ,  the senior rater profile 
report. The new evaluation system contemplates that most rated officers 
will have only a rater and senior rater, with no intermediate rater. Thus 
the rating philosophy of the senior rater takes on increased importance. 
The profile report shows whether a particular senior rater is inclined to 
be more easy or more harsh in his evaluation of subordinates than is the 
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average senior rater. The profile report becomes part of the senior rater's 
personnel file. 

The extensive changes in the role of the senior rater (formerly, re- 
viewer) are intended to emure that more senior-officer comments are 
made available to  election boards and others who make decisions and 
recommendations based on evaluation reports, and to ensure, further, 
that those comments are more objective than in the past. when com- 
menting was primanly the responsibility of officers closer to the rated 
offiieer. 

The last two chapters provide additional guidance for the rated officer, 
rater, and senior rater, and additional support f o m  examples. Examples 
of completed forms and sections of forms are scattered throughout the 
pamphlet. Since a numerical more will no longer be part af an officer's 
rating, narration takes on greater importance under the modified system. 

The pamphlet offers a table of contents for the convenience of users. 
The pamphiet was prepared by personnel of the U.S. Army Military 
Personnel Center at  blexandria, Virginia. 

5 .  Dill, Alanzo T., author, and Edward M. Riley, editor, George Wythe: 
Teacher of Liberty Wilharnsburg, Virginia: Virginia Independence Bi. 
centennial Commission, 1979. Pp. 101. 

This biography of one of A m e n d s  first noteworthy legal scholars was 
prepared as part of Virginia's observance of the bicentennial anniversary 
of the Revolution. George Wythe. a signer af the Declaration af Inde- 
pendence, is perhaps not as well known outside Virginia as others among 
the founding fathers. He !vas not a military hero. Although he heid a 
number of State and local offices. he never served m the federal garern-  
ment, except in convention delegacies. His lasting contribution came 
through his work as a professor of law at the College of William and 
Mary, Williamsburg, Virginia. The uniqueness of such a role may be hard 
to appreciate, considering that the United States now has some two 
hundred law schools, accredited and otherwise. Wythe was the first pro- 
fessor of law on the Borth Ameliean continent, and the second m the 
English-speaking world. (The first was a professorship at  Oxford, created 
eariy in the eighteenth centur)..) Many men prominent in the founding 
of the United States were among Wythe's students, including Thomas 
Jefferson. 
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Born about 1726 of a prominent Virginia family, George Wythe became 
a lawyer and held a number of posts in Virginia's colonial legislature. On 
a part-time basis he operated a private school, teaching law and other 
subjects. I t  was during this time that Jefferson took IeSsons from Wythe. 
After the Revolution, Wythe continued to serve in the legislature for a 
few years, becoming Speaker of the House of Delegates for a short time. 
Thereafter he was appointed a judge, or chancellor, of the High Court 
of Chancery, or court of equity. He held this position, through various 
judicial reorganizations, until his death. In 1779 he was appointed to the 
newly-created law professorship at William and Mary College. He died 
in 1806 as the result of poisoning by a relative. 

The book is organized into fourteen chapters. Footnotes for allchapters 
are collected together at the end of the volume. There are several illus- 
trations, including black-and-white rewaductions of Daintines of Wvthe 
and others important in his career. 

6. Garling, Marguerite, and the Writers and Scholars Educational Trust, 
The H u m a n  Rights Handbook: A Guide to Bntzsh and Amenean Znter- 
national Rights Organmtions.  New York City, New York Facts on 
File, Inc., 1979. Pp. m i ,  299. Cost: $25.00. 

This book is a catalog of some two hundred organizations involved in 
various ways in the promotion of human nghts. Primary attention 1s 
given to British-based organizations, but substantial attention i8 given 
to American and international organizations a8 well. The nghts in con- 
sideration are those defined by the United Nations Universal Declaration 
of Human Rights, especially rights pertaining to self-exoression. assa- 
ciatian, and movement. 

The book is organized into four parts. Part A focusses on the United 
Kingdom; part B, on the United States; part C, an international non- 
governmental organizations; and part D, on international organizations 
which are inter-governmental in character. Parts A ,  B, and C are or- 
ganized into subparts dealing with voluntary organizations, profesrional 
organizations, and refugee assistance. These first three parts are further 
subdivided into numbered chapters. Each chapter opens with a short 
essay, a couple of pages in length, discussing the various categories of 
organizations in general terns .  A few organizations are listed for cross- 
reference purposes in more than one chapter. 
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In part A, "The United Kingdom," the subpart on voluntary organi- 
zations contains five chapters which together compnse more than one- 
fourth of the book. Chapter 1, "Human Rights Organizations," contains 
descriptions of nine organizations, from Amnesty International, to the 
United Nations Association. Chapter 2 discusses fire scholarship aid 
organizations; chapter 3, five voluntary overseas aid organizations: and 
the fourth chapter, twenty churches and religious organizations, from 
Aid to the Church in Need, to the World Jewiah Congress. This first 
subpart concludes with a long chapter 6 ,  "Committees and Support 
Groups," containing descriptions of twentyeight organizations, from the 
Ad Hac Group for Democracy in Thailand, to the Uruguay Human Rights 
Committee 

Parties," and "Trade Unionists." Forty-seven organizations are discussed 
in these chapters. 

Subpart 111, "Refugees," opens with chapters discussing the problems 
faced by refugees seeking admission to and settlement in the United 
Kingdom. Chapter 18 describes ten refugee organizations. and chapter 
19, two organizations dealing with conscientious objectors. 

Part B, "Umted States ofAmenca,"contains three subparts analogous 
with the subparta of part A. However, it consists of only eight chapters 
altogether. The compilers of The Human Rights Handbook intend to 
expand this part and also parts C and D in future editions. 

Subpart I, "Voluntary Organizations," in part B,  consists of three 
chapters, on human rights organizations, churches and rehgmus orga- 
nizations, and committees and support groups Fort>-foour organizations 
are listed. Subpart 11, "Professional Organizations," has four chapters, 
on scientists, lawyers, medicine, and writers and publishers. Thirteen 
organizations are iisted. Subpart 111. "Refugees." describes fire arga- 
nizations in its one chapter. 

Part C, dealing with international non-governmental organizations. 
has the Same three subparts aa parts A and B. Subpart I on voluntary 
organizations has three chapters. Chapter 1, "Human Rights Organiza- 
tions," lists thirteen organizations. The second chapter. on churches and 
religious organizations. discusses eight groups; and the third, an sehal- 
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arship aid and student organizations, covers six. Subpart 11, "Professional 
Organizations," has three chapters, on lawyers, professional organiza- 
tions, and international union organizations and political parties. Eight- 
een organizations are listed in this subpart. Subpart I l l  discusses Seven 
groups which assist refugees. 

Part D, on international intergovernmental organizations, discusses 
seven organizations, including the United Nations and three of its agen- 
cies. Also included are the European Commission of Human Rights, the 
Inter-American Commission on Human Rights, and the International 
Labour Organization. 

The book includes an appendix which sets forth the text of the United 
Nations Declaration of Human Rights. Additional aids for the reader are 
a table ofcontents, preface, and introduction, and, at the end of the book, 
a bibliography and subjectmatter index. 

Marguerite Garling compiled this book for the Writers and Scholars 
Educational Trust. That London-based organization exists to appose cen- 
sorship and promote freedom of expression worldwide. It oublishes a 
bimonthly magazine, the Index on Censorship, 

Facts on File, Inc., of New York City, i8 associated with Commerce 
Clearing House, Inc., of Chicago, Illinois. 

7. O'Brien. William V.. U.S. Milttan, Interuention: Law and Moralztv 
(The Washington Papis,  vol V U ,  no". 68). SAGE Publications, Beverl; 
Hills, California, 1979. Pp. 88. Cast: $3.60. Paperback, 

This short book deals with the problem of military intervention by the 
United States in the affairs of other countries. Examples discussed in 
the text are the Dominican intervention af 1966, and the Vietnam War. 
The author, proceeding from a traditional moral viewpoint, measures 
United States performance against the standard of the just war. He 
suggest8 guidelines to be followed in the future by United States palicy 
makers when considering whether to intervene. 

The book is organized into  even chapters. After a short intmductmy 
chapter, the second chapter provides an overview of the plate of military 
intervention in United States foreigm policy at the present time. Chapter 
111 analyzes the concept of intervention with reference to the various 
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bases or justifications for intervention The fourth and fifth enaptera deal 
respectively ni th  international Ian and Fith moral standards m relation 
to intervention. Chapter VI, the heart of the book. focusses on the just 
war concept as it relates to act i r i t ies  of the Umted States in Vietnam 
and the Dominican Republic. The last chapter summarizes the authoi'a 

For the con~enience of readers, the book offers a table of contentc and 
a preface. Footnotes and references are collected together at the end of 
the volume. 

The author. IVilliam I- O'Bnen. 16 a professor of government at  
Georgetown Vnirersity, Washington, D.C , and a retired Army reaeri- 
1st. This book was prepared forthe Center for Stra 
Studies. Georgetown Lmrereity. sponsor of the 
series 

8. Stockholm International Peace Research Inintu 

C!ear Pro 
PTahfrrat 

riii, 168. pounds 6.60 

This book discusses the Treaty on the San-Proiiiera:ian of X u  
Weapons of 1968, its hiitor?, purposes. negotiation and effectlie1 
Particular attention 1s e v e n  to incentiLea and disincentives for state 
without nuclear iveapons to acquire them. .in account I F  pien also of a 
r e ~ i e i v  conference of the states partiet to the treaty. held in 19% The 
book concludes that little or no propeas has been made in gving non- 
nuclear weapons states the security needed to deter them from acqulrlng 
nuclear weapons 

' 

The book is organized into fire chapters. The mtroductar? chapter sets 
forth the definitions and premises of the institutional author of the nook 
Chapter 2, the heart of the book. summarms the stl'atepc debate con- 
cerning arms limitation and security palicier related thereto It 1s here 
that objectires of the non-nuclear neapoiis srater ~n acquiring or not 
acquiring nuclear wieaponr are considered. 

The third chapter reiieivs the negotiations of 1963 through 1966 whlch 
led t o  the Son-Proliferation Trent). Arms limitation and dirarmament 
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measures, security guarantees, and provisions for review, duration of 
the agreement, and withdrawal therefrom, are all discussed. Thevarious 
draft treaties of 1965, 1967, and 1968 are all examined. Chapter 4 deals 
with the 1975 review conference and chapter 5 sets forth the book's 
conclusion in two pages. 

For the convenience af the reader, the book offers a preface, table of 
contents, and subject-matter index. Footnotea are grouped together after 
chapter 5 ,  under the heading, "References." An appendix lists ten other 
SIPRI publications related to nuclear "an-proliferation. 

The Stockholm International Peace Research Institute describes itself 
as "an independent institute for research into problems of peace and 
conflict, especially those of disarmament and arms regulation." Founded 
in 1966 to commemorate Sweden's 150 years of peace, SIPRI is funded 
by the Swedish Parliament. The membership af SIPRI's governing board 
is international. SIPRI's present director is Dr. Frank Barnaby, of the 
United Kingdom. 

9. Stockholm International Peace Research Institute. World Armaments 
and Disannamenf: SIPRI Yearbook 1979. London, U.K.: Taylor 
cis, Ltd., 1979. Pp. xviii, 698. 

&Fran. 

This annual publication provides a comprehensive review of the past 
year's developments in weaponry worldruide. All types of weapons tech- 
nology, production, and marketing are examined, but primary attention 
is given to nuclear weaponry. A r m s  control efforts, such as the SALT 
talks and the UN Special Session on Disarmament, are discussed at 
length. 

The bookis organizedintonineteennumberedchapters, with numerous 
appendices, tables, and figures or charts, setting forth an abundance of 
statistical information concerning weapon types, quantities, expendi- 
tures, development, production, marketing, distribution, and trends. The 
averall picture presented is one of upward trends in most indicators, with 
modest progress toward disarmament. 

After an introduction, the first three chapters review the economics 
of weaporuy, focussing on expenditures, production, and the -8 trade. 
Chapter 4 discusses military uaes of outer space, and the fifth chapter 
focuses on nuclear power and proliferation and its control. The next three 
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chapters deal with naval iveapanry. including submariner. misailes 
launched therefrom, and antisubmarine u-arfare 

Chapter 9. "The Prohibition of Inhbmane and Indiscriminate Weap- 
ons," is available together ui th  chapter 11 "The Humanirarian Ruiea of 
War," in a separate pamphlet. These chapters were reprinted for use in 
conjunction with a special Umted Nations conference on certain conven- 
tional weapons. The conference was held in Geneia during September 
1979. 

The tenth chapter discusses destruction of stockpiles of chemical ueap- 
o m  Chapters 11 and 12 examine disarmament sessions of the United 
Nations. and chapters 13. 14. and 15 revien arms control agreements 
and the humanitarian rules of n a r .  Chapter 1G catalogues the nuclear 
explosions detonated by various countries during the past feen years. 

The seventeenth chapter discuiies briefly "confidence-budding m Eu- 
rope," ui th  emphasis on notification of mihtar) rnanurers and peaceful 
settlement of disputes. The eighteenth chapter examines the role ofnon- 
governmental organizations in promoting disarmament. The final chapter 
sets forth a chronolog of major events affecting disarmament issues 
which occurred in 1978. 

For the convenience a i  readera. the book offers a preface and adetalied 
table of contents, foiioaed by an equally detailed list oftables andfipures. 
or charta. Footnotes are p'ouped together a t  the end of each chapter 
The numerous appendices are also inserted after the chapters t o  uhieh 
they pertain The book closes with a short iist of errata. and a subject- 
matter index. 

SIPRI has published a summary of the major pomts of the 1979 year- 
book in a separate %-page brochure, ".irmaments or Disarmament? The 
Crucial Choice." 

The Stockholm International Peace Research Institute describes itself 
as "an independent mstitute for research into problems of peace and 
conflict. especially those of disarmament and arms repiatmi." Founded 
in 1966 to commemorate Sveden'a l X  years of peace. SIPRI IC funded 
by the Swedish Parliament. The membership of SIPRI'r gaxerning board 
1s mternational. SIPRI'r present director 1% Dr. Frank Barnaby of the 
Umted Kingdom 
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10. Whelan, John W., editor, volume 15, Yearbook of Procurement Ar- 
ticles. Washington, D.C.: Federal Publications, Inc., 1979. Pp. xvi, 1424. 

The annual Yearbook of Procurement Adicles is a ealleetion of all 
available articles dealing with government procurement or contract law 
published during the calendar year preceding the year of issuance of the 
volume. Same earlier articles may be inciuded also. Thus, of the seventy 
articles reprinted in volume 15, the 1979 volume, fortg-nine are dated 
1978; thirty, 1971; and one, 1976. 

The reprints are photographic copies of the articles in their original 
fa-, including original page numbers. Yearbook page numbers are added 
in the outside vertical margins of the pages. Articles are separated by 
inserted title pages, which give the full citation to the reprinted article, 
with a short scope note, usually two, three, or four lines in length. The 
articles themselves vary widely in iength. The longest fills nintg-six 
pages, but mast are far shorter, Borne being as few 8s four or six pages 
in length. 

The volume opens with a commentary by the editor, John W. Whale", 
on a topic selected by him. The commentary is an annual feature. In 
volume 15, the commentary deals with the Arms Export Control Act of 
1976, codified at 22 U.S.C. 2751-2194 (1976). Professor M e l a n  reviews 
the history, provisions, and purposes of this act, concluding with rec- 
ommendations far ita improvement. 

The articles reprinted deal with every imaginable subject relevant to 
federal government procurement. 4 few discuss state procurement as 
weil. Some of the many topics covered are: a f h a t i v e  action, the Oc- 
cupational Safety and Health Act, escalation clauses, the Cost Accounting 
Standards Board, disputes procedures, fraud, evaluation factors, costs 
of socioeconomic programs, shipbuilding claims, patents, termination af 
subcontracta, settlement of termination claims, computerized legal re- 
search, the Freedom of Information Act, contracts for consultant sew- 
ices, and the GAO audit clause. Many other topics are covered as well 
in the articles reproduced in volume 16, the largest volume of the series 
thus far. 

Twenty-five different journals and law reviews are represented among 
the seventy reprinted articles. The h'ational Contract Management 
Quarterly Journal (called Xational Contract Management Journal until 
1978) is by far the mast heavily represented, with thirty articles. The 
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American Bar Association's Public Contract Law Journal mns a poor 
second, with six articles. The Federation of Insumace Counsel Quarterly 
and theGeorge WashinglonLawRevzew each have four articlesreprinted. 
The Air Fowe Law Review and the .Mditary Law Rentew are tied wlth 
three each, while the LaboTLaw Journal and the Gosernment Account- 
ants Journal each have two. 

The three Military Law Review article8 ape all from volume 80, a 
contract law symposium issue published in 1978. The first article is"The 
Anti-Deficiency Act (Revised Statutes 3679) and Funding Federal Con- 
tracts: An Analysis," 80 Mil. L .  Re%. 51 (1978), 15 Y . P . A .  727 (1979). 
written by Major Gary L. Hopkins and Lieutenant Colonel Robert M. 
Nutt. This is the longest of the articles reproduced in volume 15. Major 
Hopkins is co-author of another article in the present volume of the 
Review also. 

The second Review article is "An Analysis of ASPR Section XV by 
Cost Principle," 80 Mil. L .  Rev. 147 (1978), 15 Y P . A .  823 (1979). by 
Major Glenn E. Monroe. This 13 the second longest of all the articles 
appearing in volume 15. Major Monroe is eo-author of another article 
appearing in the present volume of the Review. 

The last of the three articles is "Settlement of Claims Arising from 
Irregular Procurements," 80 Mil L. Rev 220 (1978), 15 Y . P . A .  899 
(19791, by Major Percival D. Park. 

For the convenience of usem of volume 16, the book offers, in additiun 
to the inserted title pages and other features mentioned above, a detailed 
table of contents, including the scape notes from the inserted title pages, 
mentioned above. The table of contents is followed by a tno-page "Guide 
to Use." At the end of the volume, there appear an index of authors, a 
table of ieading cases, and a short subject-matter index. 

The editor, John William Whelan, is a professor of law at the Hastings 
College of Law of the University of California. He is co-author, with 
Robert S. Pasley, of a casebook, Federol Government Contracts (1975). 
Associate editor William J. Rubeny is an administrative law judge on 
the Armed Services Board of Contract Appeals. 

Volume 15 was mentioned very briefly in "Publications Received and 
Briefly Noted," at 85 Mtl. L .  Rev 188 (1979). Last year's volume, No. 
14, covering articles f i s t  published in 1977 and before, was bnefly noted 
at 82 Mil. L .  Rev. 225 (1978). 
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INDEX FOR VOLUME 66 

I .  INTRODUCTION 

This index follows the format of the vicennial cumulative index which 
was published a8 volume 81 of the Mzlttarg Loa Reuteio. That index has 
been continued in succeeding volumes. Future volumes u-ill contain sim- 
ilar one-volume indices. From time to time the material of volume indices 
will be collected together in cumulative indices covenng several volumes. 

The purpose ofthese one-volumeindices is threefold. First, thesubject- 
matter headings under which wmitings are classifiable are identified. 
Readers tan then easily go to other one-volume indices in this series, or 
to the vicennial cumulative index, and discover what else has been pub- 
lished under the same headings. One area of Imperfection in thevicennial 
cumulative index is that some of the indexed witings are not listed under 
as many different headings as they should be. To avoid this problem it 
would have been necessaq to read every one of the approximately four 
hundred uritings indexed therein. This was a practical impossibility. 
However, it presents no difficulty as regards new articles, indexed a few 
at a time 8s they are published 

Second, new subject-matter headings are easily added, volume by "01- 
"me, as the need for them arises. An additional area of imperfection in 
the vicennial cumulative index is that there should be more headings. 

Third, the volume indices are a means of starting the collection and 
organization of the entries which will eventually be used in other cu- 
mulative indices in the future. This will ~ a v e  much time and effort in the 
long term 

This index is organized in five parts, of which this introduction is the 
first. Part 11, below, is a list in alphabetical order af the names of all 
authors whose writings are published in this volume. Part 111, the sub- 
ject-matter index, is the heart of the entire index. This part opens with 
alistofsubject-matter headings newlyaddedin thisvolume. I t is  followed 
by the listing of articles in alphabetical order by title under the various 
subject headings. The subject matter index i3 followed by part IV, a list 
of all the writings in this volume in alphabetical order by title. 

The M h  and last part of the index is a book review index. The first 
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p a t  ofthis is an alphabetical list of the names of all authors of the books 
and other publications which are the subjects of formal book reviews 
published in this volume. The second pari of the book review index is an 
alphabetical list of all the reviews published herein, by book title, and 
also by review title when that differs from the book title. Excluded are 
items appearing in "Fublicatians Received and Briefly Noted," above, 
which has its own index. 

All titles are Indexed in alphabetical order by f i s t  important word in 
the title, excluding a,  an, and the. 

In general, wri t inp are listed under as many different subject-matter 
headings as possible. Assignment ofwritings to headings is based on the 
opinion of the editor and does not necessarily reflect the views of The 
Judge Advocate General's School, the Department of the Army, or any 
governmental agency. 

11. AUTHOR INDEX 

Burger, James A,, Major, book review: Prisoners of War in 
International A m d  Conflict, a review o f a  book by How- 
ard. S. Levie . . . , , , , , , . . . , . , , . , , , , , , , , , , , , , . . . , 861155 

Cathey, Theodore F. M.,  Major, and Major Glenn E. Monroe, 
Allavabilzty of Interest in Government Contracts. The 
C a t t n u t n g  Contmvwq . . . . . . . . . . . . . . . . . . . . . . . . . 8613 

Hopkins, Gary L., Major, book review: Federal Procurement 
Law, a miex of uolum I of a book by Ralph C. Nash, 
Jv., and John Cibinie, Jr .  , . . , . . , . , . . , . , , . , , , , , . , 861151 

Hopkins, Gary L., Major, and Major Riggs L. Wilks, Jr.,  
Use of Spe&ktiom in Federal Contmts. I s  the Cure 
Worse than the Disease2 , , . , , , , . , . . , . . . , . . , . . , , . , 86141 
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Monroe, Glenn E., Major, and Major Theodore F.M. Cathey, 
Allowability of Intereat in  Government Contmcta: The 
Continuing Contmversy . . . . . . . . . . . . . . . . . . . . . . . . .  8613 

Park, Percival D., Major, Symposium on Contmct Law: An 
OverVieU . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8611 

Shea, Thomas E., Esq., The Magic Keys: Finality of Ac- 
eqptanee Undar Government C a t m t s  . . . . . . . . . . . . .  861111 

Wilki, Riggs L., Jr., Major, and Major Gary L. Hopldns, 
Use of Specifications in F e k l  Contmta: Is the Cure 
Wwse  than the Disease? . . . . . . . . . . . . . . . . . . . . . . . . .  86147 

111. SUWECT INDEX 

A. NEW HEtWINGS 

ACCEPTANCE, FINALITY OF 

ACCEPTANCE, REVOCATION FUNCTIONAL S P E C I F I C A -  
OF TIONS 

BREACH OF WARRANTY GROSS MISTAKE 

CLAIMS, FALSE INTEREST EXPENSE 

CONTRACT LAW SYMPOSIA INTEREST INCOME 

DEFECTS, LATENT LATENT DEFECTS 

FINALITY OF ACCEPTANCE 

. DETAILED SPECIFICATIONS MISTAKE, GROSS 

' TUS TIVE 
ENTITLEMENT TO POW STA- PRISONERS' REPRESENTA- 

FALSE CLAIMS ACT REIMBURSEMENT OF INTER- 
EST EXPENSE 
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R E P R E S E K T A T I V E ,  PRIS-  
OKERS' 

REVOCATIOK O F  ACCEPT- 
ANCE 

S P E C I F I C A T I O N S ,  CON- 
TRACT 

SPECIFICATIOKS, DETAILED 
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S P E C I F I C A T I O X S ,  F U N C -  
TIONAL 

SYMPOSIA, CONTRACT LAW 

WARRAKTY, BREACH OF 

WARRAKTIES, CONTRACT 

B. ARTICLES 

A 

ACCEPTANCE, FINALITY OF (new heading) 

Magic Keys: Finality a i  Acceptance Under Government Con- 
tracts, by  Thomas E .  Shea, Es9 . . . . . . . . . . . . . . . . . .  861111 

ACCEPTANCE, REVOCATION OF (new heading) 

Magic Keys: Finality of Acceptance Under Government Con- 
tracts, by Thomas E .  Shea, E89 . . . . . . . . . . . . . . . . . .  861111 

ADJUSTMENTS, EQUITABLE 

Mast Keys: Finality of .4cceptance Under Government Con. 
tracts, by T h o r n s  E .  Shea. Esq.  . . . . . . . . . . . . . . . . .  86,111 

ADMINISTRATIVE CONTRACT REMEDIES 

Allowability of Interest in Government Contracts: The Con- 
tinuing Controversy, b y  Major TheodareF. .M. Cotlieyand 
Ma3or Glenn E .  Monroe . . . . . . . . . . . . . . . . . . . . . . . .  8613 

Magic Keys: Finality af Acceptance Under Government Can- 
tracts, by Thomas E .  Shea, E89 . . . . . . . . . . . . . . . . . .  86,111 
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Federal Rocurernent Law, a review @Major  Gary L .  Hop. 
klna of volume I of a book by Professors Ralph C .  Naah, 
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Riggs L .  Wilks,  Jr. . . . . . . . . . . . . . . . . . . . . . . . . . . . .  86147 

AIDING THE ENEMY 

Prisoners of War in International Anned Conflict, a 
by Major James A .  Burger of a book by Howard S. 
Levie . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  861156 

APPREHENSION 

Prisoners of War in International Anned Conflict, a review 
by Major James A.  Burger of a book by Howard S. 
Let& . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  861155 

ARMED SERVICES BOARD OF CONTRACT APPEALS 

Miowability of Interest in Government Contracts: The Can- 
tinuing Controversy, by Major Theodore F. M .  Cathey and 
Major Glenn E .  Mmme . . . . . . . . . . . . . . . . . . . . . . . . .  8615 
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Magic Keys: Finality of Acceptance Under Government Con- 
tracts, by Thomas E .  Shea, Esq. . . . . . . . . . . . . . . . . . .  861111 
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