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MILITARY LAW REVIEW 

EDITORIAL POLICY: The Mil i tary  Low Review provides a 
forum for those interested in military law to share the products of 
their experience and research. Writings should be af direct eoncern 
and import in this area of scholarship, and preference will be given 
ta those writings having lasting value as reference material far the 
military lawyer. 

The Mil i tary  Law Review does not purpart to promulgate De- 
partment of the Army policy or to be in any Sense directory. The 
opinions reflected in each writing are those of the author and do not 
necessarily reflect the views of the Judge Advocate General or any 
governmental agency. Masculine pronouns appearing in the pam- 
phlet refer to both genders unless the context indicates another use. 

SUBMISSION OF WRITINGS: Articles, comments, recent de- 
velopment notes, and book reviews should be submitted in dupli- 
cate, double spaced, to the Editor, Military L a w  R e v i e w  the Judge 
Advocate General's School, U.S. Army, Charlottesville, Virginia 
22901. Footnotes should be double spaced and appear as a separate 
appendix at  the end of the text. 

Citations should conform to the Uniform S y s t e m  of Citation (12th 
edition 1916) copyrighted by the Columbia, Haruard, and Untuer- 
sity of Pennsylvania L a w  Reviews and the Yale  Law Journal; and 
A U n i f o m  S y s t e m  of Military Citation, published by The Judge 
Advocate General's School, U.S. Army. 

EDITORIAL R E V I E W  The Editorial Board of the Mil i tary  
Law Review eandsts of specified members of the staff and faculty of 
The Judge Advocate General's School. Membership of the Board 
varies with the subject matter areas of writings considered by the 
Board. 

The Board will evaluate all material submitted for publication. In 
determining whether to publish an article, comment, note, or baak 
review, the Board will consider the item's substantive accuracy, 
comprehensiveness, organization, clarity, timeliness, originality, 
and value to the military legal community. There is no minimum or 
maximum length requirement. 
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proofs are provided to authors. 
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These notes are prepared by the Editor a i  the R e i i e u  a i  an aid ta 
readers 

Reprints o f  published writings are not available. However, au- 
thors receive complimentary copies of the issues in which their 
writings appear. Additional copies are usually available in limited 
quantities. These may be requested from the Editor of the Remew. 

SL'BSCRIPTIOSS AXD BACK ISSUES. Interested persons 
should contact the Superintendent of Documents, United States 
Government Printing Office, Washington, D.C. 20402, for subscrip- 
tions. Subscription price: $7.66 a year, $1.95 Por single copies. 
Foreign subscription, $9.60 per year. Back issues are available for 
military personnel through the U.S. Army AG Publications Center. 
2800 Eastern Blvd., Baltimore, MD 21220. 

REPRINT PERMISSION: Contact the Editor, Mtlitary Law 
Review, The Judge Advocate General's School, Charlotteswlle, Vir- 
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Catalog of Cnzted States Government Publications; Lax  Remew 
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In nemonam 
Judge Peter Hollingshead-Cook 
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IN MEMORIAM: 

Peter Hollingshead-Cook, 
Appellate Military Judge, 

U.S. Army Court of Military Review, 
1 July 1975-16 August 1978 

Colonel Peter Hollingshead-Cook, Senior and Associate Judge, 
United States Army Court of Military Review, died on 16 August 
1978, while on leave in Cuernavaca, Mexico. Judge Cook is survived 
by his widow, Light, and two sans, Steven and Peter. 

Judge Cook had a distinguished career as a soldier and military 
lawyer before coming to the Court. He was born in New York and 
educated a t  the University of Virginia where he received his 
Bachelor of Laws Degree in 1966. He was a member of the bar of 
the Commonwealth of Virginia. 

His military career began in 1944 with service as an enlisted man. 
His extensive military education included completion of the Officer 
Candidate Course a t  The Infantry School, the Basic and Advanced 
Courses a t  The Judge Advocate General's School, and the Regular 
Course a t  the Command and General Staff College. 

Throughout his military service he served in many important as- 
signments with great distinction, including the positions of Staff 
Judge Advocate, V Corps in Germany, Staff Judge Advocate, Pd 
Infantry Division in Korea, Deputy Staff Judge Advocate, Sixth 
United States Army, and several positions in the Office of The 
Judge Advocate General and The Judge Advocate General's School. 

He earned numerow military awards and decorations far his ex- 
ceptional service, including two awards of the Legion of Merit, two 
awards of the Meritorious Service Medal and three awards af the 
Army Commendation Medal. 

Judge Cook was an avid reader, a prodigious writer, and a dedi- 
cated legal scholar His opinions consistently demonstrated his deep 
concern for human values and the rights of individuals, within the 
protection af the Bill of Rights of the Constitution, and in the best 
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traditions of Jefferson and Holmes. Once having adopted a position 
on a legal issue, he tenaciously held to his paint of view. But when 
his intellectual honesty recognized the wisdom of and the need for a 
change, his opinions reflected his new views and his reasons there- 
for. 

Judge Cook's outstanding contribution to the body of law for the 
military services is a matter of record in his many published deci- 
sions. 

His untimely departure from the Court created an immeasurable 
loss for his associates and all who knew him, 

VICTOR A. DE FIORI 
Chief Judge Associate Judge 

WILLIAM B. CARSE 
Senior Judge Associate Judge 

JOHN T. JONES 
Senior Judge Associate Judge 

JAMES W. MITCHELL 
Senior Judge Associate Judge 

WILLIAM S. FULTON, JR.  
Senior Judge Associate Judge 

CHARLES P. DRIBBEN 

WALLACE C. TALIAFERRO 

MAURICE H. DE FORD, JR 

JOHN R. THORNOCK 

NED E .  FELDER 

CHARLIE C. WATKINS 
Associate Judge 

JEROME X. LEWIS 
Asaaciate Judge 

JAMES D. KEMPER, JR .  
Clerk 
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A CRIMINAL LAW SYMPOSIUM: 

INTRODUCTION 

The area of military law which has been undergoing the most 
rapid and extensive changes in recent years is, without doubt, 
criminal law. Because of this, it is difficult to publish even one arti- 
cle, not to mention a symposium, an the subject. Preparation time 
for an issue of the Milt tary Law Review is long enough that articles 
are not infrequently rendered out of date by decisions of the Court 
of Military Appeals before they can be published. I t  is therefore a 
source of special satisfaction for the Reureio to present thi8 coilec- 
tion of articles an military justice. 

Though an occasion for sadness, it i8 also very fitting that this 
issue should open with a eulogy for Judge Peter Hollingshead-Cook, 
who devoted the greater part of his professional life ta criminal law 
matters. 

The first substantive item is Captain Parlick's article on extraor- 
dinary writs and the military court8. He focuses an the exercise by 
the Court of Military Appeals of powers under the All Writs Act, 
especially the granting of relief in aid of jurisdiction. Also consid- 
ered is the court's assertion of broad supervisory powers in the 
MePhail case. Captain Pavliek discusses the relationship between 
the chain of command and the military courts, and concludes that 
the Court of Military Appeals has not yet developed a unified legal 
theory out of the cases decided by it in thia area. 

Major Cooper has contributed an article which discusses the re- 
lationship between military criminal law and the various sixth 
amendment guarantees concerning jury trials, witness canfrranta- 
tion, counsel, and the like. He concludes that military accused be- 
fare courts-martial enjoy the full range af sixth amendment rights, 
except for trial by jury in the traditional sense of the phrase. 

The third substantive article in this issue also deala with canstitu- 
tional lan.  Mr. Gerald P. MeAlinn is author of an article discussing 
a Vietnam era case, Culver u .  Secretary of the Air Force. Culver 
was an Air Force JAGC captain who was court-martialed for par- 
ticipating in a demonstration in London in violation af an Air Force 
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regulation. Federal civilian courts upheld the constitutionality of 
the regulation. Mr. McAlinn discusses the correctness and implica- 
tions of the court decisionr. He concludes that the C u l ~ e r  decision 
represents a departure from precedent. 

While this article deals primarily with an administrative Ian 
topic, first amendment freedom af expression, it also concerns the 
authority of the military services to subject military personnel to 
trial by court-martial for offenses affecting the political neutrality of 
the serviceB. 

This isme also includes two baak r e v i e w  Captain Schlueter re- 
views a commercial edition of the rules of the Court of Military Ap- 
peals. The Editor examines the three-volume w o r k ,  Forensic  
M e d m n e .  

PERCIVAL D. PARK 
Major, JAGC 
Editor, Military L a x  Rmiew 
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EXTRAORDINARY WRITS IN THE 
MILITARY JUSTICE SYSTEM: 

A DIFFERENT PERSPECTIVE* 

by Captain John J. Pavlick, Jr. ** 

In  this article, Captain P a d i e k  rebiews the histon'eal 
m o c e s s  throuoh whzeh the Court o f  Milttarv A o ~ e a l s  has 

rent Status of the court's 1;ieu.s concerning i t s  wrtt power. 
Emphas is  is placed o n  the court's granting of d i e f  tn aid 
of i t s  junsdre t ton ,  and o n  the assertion by  the court OJ 
broad swperrisory powers in the e a s e  of McPhai l  1; 

Cnited States, 1 M J .  467 119761. 

Capta in  Paaliek also mentions bne fzy  the similar de- 
velopment of writ powers t n  the hands  of the uonous 
sewice courts of mil i tary  T B C Z B ~ .  

The author discusses some of the strengths and weak- 
nesses of the position of the Court of Military Appeals i n  
relatton to the mi l i tary  chain  of command,  which has Its 
ou'n powers to grant Telief, and its own oblzgotion to up. 
hold the integrity of the sys tem.  Captarn Pavliek con- 
cludes thot the court has not yet developed a unified legal 
t h e o w  from the m a n y  eases decided by i t  in  this area. 

*The opinion% and conelu~ions expressed in this article are t h a w  of the author and 
do not necessarily represent the YEW of The Judge Advocate General's Sehaai, 
the Depnnmenf of the Army, or any orher garernmental agency. 

**JAGC. United States  A m y .  Chief, Defenae Counsel Section, Office of the Staff 
Judge Advocate. Headquarters, 1st  Infantry Division and F o r t  Riley, F o r t  Riley, 
Kansas, since Oetober 1978. Graduate  of t he  Judge Advocate Officer Bnaie 
Course, J . A . G .  School, Charlotteswlle, Virginia, 1978 B.S . .  1970, United States  
Military Academy; J.D., 1978, University of Pennsylvania Law School. Member of 
the Bar of Pennsylvania. 
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I. THE UNDERLYING PROBLEM 

The extraordinary writ power has been the subject of much de- 
bate and controversy outside the military community as nel l  as 
within it. This dispute has increased in the wake of a decision of the 
United States Court  of Military Appeals, MePhail v .  Cnited 
States,' wherein the court stated that i t  had broad powers in its 
supervisory role to issue extraordinary writs throughout the mili- 
tary system. Several civilian commentators have viewed this deci- 
sion 8% a foundation for broad changes and future exercises of 
p a ~ e r . ~  Unfortunately, they, like many observers inside the mili- 
tary,  laak only to CMA and do not take into account the interaction 
uith the military poae r  structure within the military aociety. Es- 
sential to a complete understanding of the exercise af the writ 

L 1 M . J . 4 5 i . 2 4 C 1 . A . 3 0 4 . 5 2 C M . R . L 5 ( 1 9 1 6 )  

Hereinafter the United States  Court of Military Appeals nil1 be referred to  ~n 

This v~lurne a i  the l i i t l a r y  Lau Reaier IS the last  in rhieh the triple eifntion 

bath t e x t  and nofen 89 "CMA " 

form. illustrated above. wi l l  be used. 

The last bound volume of the old offieid reporter .  Drrisione af the Cniled 
Slate8 Couit o f l i i i l a r y  Appeoia (C.M A ,  or C.S C.M A )  WBB ~olurne 21. puh- 
lished m 1972 Starting with volume 22, the C.M.A. reporter  was merged with the 
Court-Mart?al Repads (C.M R 1. References t o  ease8 in 22 and 28 C.M.A. appear 
in ~ o l u m e ~  4 6  through 50 of the C M.R. ,  but these two "volumec" were never 
published BQ such During the transition from the Cau7t.MorliaI Repoiti  to  the 
new Miitlaiy Juslwe Reporler, citations to 24 and 25 C.M.A. were oceasionnlly 
found, but these neser existed except as adi'anee sheets 

The .Uditory Juaticr Reporter (M J.1 began publication I" 1978 a6 ~ u e e e ~ m r  t o  
the Coz~rt-Uart*o/ Report8 and the Dectsiona of lhe LTnitrd Slales Gaud of I d i -  
lary Appeais I t  replaced sll the  C M.R. and C.M.A advance sheeta. and 1 M.J. 
reported Court  of Military Appeals decisions which a h  appear in 50 C M.R Ex- 
cept for the overlap b e t r e e n  50 C . M . R  and 1 M.J , eases reported in the Ydilory 
Jusliir Reporter will be cited only to  that  reporter in future l imes of the I t i t tory  
Law Reaieu 

*Willis, The L'niled Stoles Court of Militaiy Appcais-"Bani Again.'' 52 Ind. L 
J. 15 (1976); Note, Building 0 System a/M~lilory Jicslii~ Thiovgh lhr Ali W n l s  
A i l ,  52 Ind L J 189 (1976). 
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19791 EXTRAORDINARY WRITS 

poner is an approach ahich recognizes at  all levels the con8tant ten- 
sion between tu-o sources of power within the system. 

This basic tension exists between, on the one haad, the scheme of 
statutory powers granted to the chain of command3 and CMA by the 
Uniform Code of Military Justice,' and, on the other, the general 
role of CNA as the supreme court in the military justice system. 
This statuto& scheme gives tremendous power over the administra- 
tion of military justice to the convening authority during every 
phase of the court-martial procedure and initial post-trial review.s 
These powers, coupled ni th  the complete control of the ehain of 
command over all personnel operations of the armed forces, results 
in a pervasive inthence on all aspects of the military system.B 

'Throughout this article, references will he made to various portions of rhe mili- 
tary st ructure .  A b  used I" this article, the wrmi  ''ehain of eammand" and "mil- 
tnry authorities" uiil denote not only the individual eommanderi hut ale0 their 
i taff  eolleetwely Thus. diaevsaian of actions taken a t  any particular level  of com- 
mand will m u m e  that the commander and his legal staff act BQ one Admittedly 
this 8smmption becomes mmewhaf less credible ~n the upper levels of the military 
power structure, but m y  dietortian should not matenally affect the d i m u s i o n .  

The commander maif crucial ~n the military judicial process IS the cmvenmg 
authority That official exercmes control mer referral of a ease to trial, and hns 
great  influence m o r  the  procedural and adminis t ra t i re  88pects of the eourt- 
martial Moreover. he 01 she takes an active role in the initial revie* of the 
e o u r t - m a m d  convietion and sentence. At this 1 e v d  the  absumptmn probably 
canformi most closely with reahfy: As B pr8eficnl mat ter .  the  eanvening authority 
and hi8 or her staff judge advocate seetian should be conaidered a8 one. 

5 5  801-940 (1976) [hereinafter eited as L'.C M . J .  or the Code in text,  
.J I" footnotesl. Note that the lasf two digits of the United State, 

Code ~ e c f i o n ~  correspond with the laet fuo digits af the U.C.M.J. articles. Thus. 
10 U.S C. 5 866 becomer U . C . P . J .  article 66, and 10 U.S.C.  5 934 becomes 
U.C.M.J article 134 

sSee Sherman, Mdzfary Justice Without Miiilary Control, 82 Yale L. J 1398, 
1899 n 7 (19781 S e e  a i i o  West ,  A Hialory of Command I n J l w n c e  on the Milttary 
Jvdreial Syalem. 18 U.C.L.A. L. Rei, l(1970). 

West vied his srtiele in par t  a i  rhe basis for  a book entitled They Coli I t  J m  
f t ~ e ,  sharply eriticiied by C a p t a n  Brian Price in h x  rev ie r  published a t  78 Mil .  L. 
Res .  184 (1978). 

While the GAO report  noted that the U.C.P.J. speeifieally prohibita eammand- 
erb from utilizing their  p a v e r  t o  BO influence cwrts-mwfiai ,  the  potential t o  do is 
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A military judicial system is established by the Cniform Code: but 
to a large degree the power and effectiveness of this system is de- 
pendent upon the leaderehip and force of CMA. The status of CMA 
is often alluded to by members of Congress, the Supreme Court, 
and CMA itself in very broad and impresaive terms,' which suggest 
plenary power nithin the military system. However, as former 
Chief Judge Quinns had come to realize, Congress did not provide 
adequate statutory powers for the court to carry out these broad 
mandates. 

The court has jurisdiction to review only a relatively small per- 
centage of the courts-martial,g and its powers are very austerely 
and often ambiguously itated.'O This statutory deficiency is likewise 
true of the powers of the four court3 of military review and the 
military trial judges, who compriae the remainder of the military 
judicial structure." This statutory deficiency becomes even more 

.f,. , . . -. . . . .. . . ; .  

by. the convening aurhont) 

' S e i  MePhail Y U n i t e d  States. 1 M J 457, 461-62 24 C . M . A .  304 308-09. 52 
C.M R. 16, 19-20 (19%) Far itsiemeniz of  members of Congress, w e  0 , 96 
Cong R e c  6726 11949). 

BPeffy  I Monart). 20 C M A 438. 443. 43 C M R 278, 284 (1971) (dlsrenrlng 
0p'"lonl 

sunder  C C M J art W b l .  C M A  can r e v i e i l  only cases r h x h  h a i e  been re- 
i i e r e d  by a court afmilitar) revleu under art 661hl. That article a11011 revie* of 
a eourf-martial only ~n eaieb "ai trial by court-martial m which the nentenee. 8% 
approved. affects a erneral or flag officer 01 extends to  death, dismrrsal of a cam- 
mmioned  officer. cadet or midnhmman. dishonorable or bad conduct  di8ehar.e. 
Or Canflnemenr for 0"e year or more." 

>OSer  L o U C M J. s r t i  6 i (O  and 13 
" S e e .  e 9 , U C M J art 66 Do the eourtr of military r e i i e r  hare powers ~ e p s -  
rate from those af the branch judge adrocate general? See Cambeef Bender.  43 
C M.R 899 I C  G C.M R. 1971). See s h o  McHardy, M i f i t n i y  Contrnipf Laii a n d  
Procedure. 6S MI] L Rev 131 (1972), far discussion of the limited contempt 
power of the military judge 
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19191 EXTRAORDINARY WRITS 

glaring when one considers that the prime reason for a supreme 
military court comprised of civilians was to offset and control the 
power of the military authorities. Additionally, even where the 
UCMJ provides general rights and procedures, the implementing 
regulations which flesh out these rights are promulgated by the 
President and the very military authorities that the court is sup- 
posed ta control. 

These statutory deficiencies create power vacuums where either 
side may claim powers. This presents a special problem for CMA in 
that it often has very little in the way of explicit authority for mov- 
ing into an area and asserting authority. Also as a practical matter 
its decisions are not always based on statutes but often involve in- 
terpretations of constitutional doctrines and it8 own interpretations 
of Code provisions 

CMA's initial assertions of poner met with strong and rather bit- 
ter  resistance from the military establishment and culminated in the 
so-called Powell Report,'% prepared by ~ e n i o r  Army generals. This 
report criticized the court's actions and called for limitations on its 
powers, and for reversal of many of the court's decisions. Following 
this report, which resulted in no Congressional response, the con- 
flict became lowkeyed, although as late as 1971 the philosophy of 
the Powell Report was embraced by the then Army Chief of Staff, 
General We~tmoreland. '~  

Recently CMA has received resistance and pressure from yet 
another area, as bath the General Counsel of the Department of 
Defense and a leading senator have urged that CMA's ultimate re- 
view authority far military cases be shifted to the Fourth Circuit 
Court qf Appeals with review by the United States  Supreme 
Court." Thus, the tension has risen to the surface once more and 
continues ta be present whenever CMA acts to assert power, exer- 

"Committee on the Uniform Code of Military Justlee, Good Order. and Dlseipline 
~n the Army. Report t o  Han. Wilbur M Brucker, Secretary of the Army (Jan. 18. 
19601 [hereinalter cited BQ the Powell Report]  

lSWeafmoreland, Mil?fary Juitrce-A Commander's Vimpoint.  10 Am. Cnm.  L 
Rev. 5 (1911) 

"1" March 1978. Deanne C. Siemer, the General Comae1 of t he  Department of 
Defense. outlined this plan ~n B speech in Hawnil Two a1 the C.M.A judge8 were 
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cise authority, or interpret principles not specifically covered by the 
UCMJ. 

The current CMA tends to bring this tension to the surface due to 
its widely acclaimed judicial a e t i ~ i s m . ' ~  Specifically, the current 
court's goal appears to be a reduction in the power and influenee of 
the convening authority over the judicial process and a concurrent 
increase in the authority of the military Particularly im- 
portant to achieving its goal is the use of extraordinary writs under 
the All Writs Act. By their very nature their exercise will aggra- 
vate the situation. The authority that CMA 1s invoking is a general 
statute which is not peculiar to military law and whose exact scope 
is uncertain even in the federal sector. Most importantly, as utilized 
in the military context, it is aimed primarily at the convening au- 
thority. 

This article will outline the gradual evolution of the assertion of 
extraordinary writ power by CMA, the current interpretation af its 
scope, and how this comports with CMA's view af its role. Particu- 
lar attention will he placed on the doctrinal basis for CMAs concept 
af its authority and haw thia affects possible limitations on the fu- 
ture exercise af the power. Finally, CMA's use of the writ power 
m i l l  be explored as a function of judicial power within the military 
justice system in the eontext of increased resistance by the military 
authorities and CMA's inherent weaknesses. 

in the audience. Her initial piopoial called naf only for the shifting of the  revleu, 
power but also lor the  abolition of C . M . A .  a i  such 

the milita6justree system. . 
' . Id  
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19791 EXTRAORDIHUY WRITS 

11. A SHORT HISTORY OF HOW THE ALL WRITS 
ACT HAS BEEN AF'PLIED TO CMA 

The current version a i  the All Writs Act is the source of authority 
for several types of supervisory writs and reads in pertinent part, 
"The Supreme Court and all courts established by Act of Congress 
may issue all writs necessary or appropriate in aid of their respec- 
tive jurisdictions and agreeable to the usages and principles of 
law."17 

There are three crucial portions of this Act, only two of which 
have been the B O U ~ C ~  of much controversy in the military context. 
Whether it was a court established by act of Congress was the fun- 
damental question initially fated by CMA. Although this issue was 
hotly contested in the early history of CMA, it has now been defi- 
nitely established that it is a court established by act of Cangress,lB 
and that even though it is an Article I court, the act i8 applicable.1g 

The reach and interpretation of the second portion, "in aid of 
jurisdiction," has developed into the greatest source of controversy 
both in the federal court system and in the military. I t  is the pri- 
mary unsettling factor in CMAs current exercise of the writ power. 
The critical point about this requirement is that it has been inter- 
preted as not an independent grant of jurisdiction but as an explicit 
recognition of ancillary powers dependent upon preexisting jurisdic- 
tion.2a 

The last and least controversial aspect of the Act, "agreeable to 
the usages and principles of law," has spawned several prereq- 
uisites which must be met before a writ will issue. While initially 
construed as nothing more than embodiment of traditional common 
law writ practices,21 in the military context CMA has developed it 

>'26 U S.C I 1651(a) (1976) 

"This i tPlu8 was clarified by Congress when ~f enacted the 1966 amendments t o  
the U.C.M.J. and definitely stated CMAs status ~n the new AItiele 67. 

'*U.S. Consf. art. I. 9, cI. 14. 

'OUnited Stales v Morgan, 316 U S 502 (1964). Banker's Life and Casually Co. Y.  

Holland, 346 U.S 379 (1953). 

"Cnlted States V .  Hnymnn, a42 U.S 205 (18521 
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into a definition af extraordinary circumstances and a requirement 
of exhaustion of available remedies.12 

The initial approach of CMA to the All Writs Act belied Its uncer- 
tainty as to its status aa a court established by act of Congress.23 
The subject of possible applicability was first broached in Cnzted 
States L. Best,24 where the court obliquely referred to possible ex- 
traordinary proceedings while citing a case construing the All Writs 
Act ,  L'nited States r .  Morgan2s Throughout the 1960's and the be- 
ginning of the 1960'a, CMA hinted a t  its atatus and power under the 
act to issue extraordinary uTit8 but never found that the circum- 
stances warranted the issuance of a writ.lB 

CMA squarely faced the problem in 1966 when it clearly stated in 
L'nited States i. Fi,isehholz2' that it was a court established by act 
of Congress within the contemplation of the All Writs Act. In  quick 
succession CXA moved to reaffirm this assertion and delineate 
areas where It would act if the situation warranted a writ.28 Hon- 
ever, it was not until the 1968 caae of Jones u .  Ignattuszs that CMA 
actually granted some form of relief. Subsequent to this, CMA 
granted relief in several other cases,3D but this "as the exception 

"H Moyer. Justice and t h e  Military 6 2-836 11972) 

lBTThe onglnal t i t le  of CMA *,a$ merely the Court  of Military A p p a l l .  Even  
though rhe court used the  rif le  Unired States Court of Military Appeals r h e n  
referring ID Itself, this title r a i  naf made official until the  1968 Amendments to 
U.C.M J. art 6 7 .  Military Justice Act of 1968, Pub. L No. 90-632, 82 Star 1335 
11668). 

"'4 C.M A. 681, 585,  16 C M.R 165, 1% (1954). 

"346 U.S. 502 (1964). 

Z'In re Taylor. 12 C . M . A .  427, 31 C.M R 13 11961). United States J Tauere&. 10 
C.M A 282. 27 C.M R. 356 (19591. United States  Y Buck.  9 C M.A 290 26 
C.M R 70 119581 

"16C.M.A.150 ,152 .36C.MR 306,308(1966). 

"Hallman r Lamont.  18 C M A 652 11868); Levy Y R e l o r .  17 C M.A. 135, 37 
C.M R 399 (1967) .  Gale v United State.. 17 C.M A 40, 37 C.M.R. 304 (1967) 

"'18 C M A 1. 39 C M R 7 (19681 

"Flemer 7 .  Koch.  19 C.M.A. 630 (1969): United States jl. Jaekeon, 17 C.M.A. 681 
(1968). 
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rather than the rule: and the court seemed satisfied to merely define 
the limits of its authority. 

One of the cases where CMA granted relief is noteworthy because 
in i t  the Government implicitly recognized this power by petitioning 
for a writ of mandamus directed at Several Army courts of military 
review.31 With this, CMA's authority to issue writs under the act 
was almost u n k r s a l l y  accepted, at least where the court could u1- 
timately review the case. However, the number of cases which the 
court could review under UCMJ Article 67 is very limited, and the 
vast majority of the cases lay outside the purview af CMA's w i t  
power.32 Thiz restriction was thought to be required by the federal 
court interpretation that there must already be an independent 
source of jurisdiction. 

Buoyed by its S U C C ~ B S  and by the acceptance of its actions, CMA 
asserted a much broader p m e r  in Cnited States v. Be~ilaequa.~~ In 
that ca8e the court  stated that it was "not powerless to accord relief 
to an accused who has palpably been denied his constitutional rights 
in any c~urt-martial ."~'  By this holding, CMA cast off the restraints 
of limited review under UCMJ Article 6 i  and enlarged ita authority 
to encompaas w e r y  court-martial, regardless of the sentence ad- 
judged. It should be noted that the opinion of the court shows no 
real attempt at analysis of the problem, no analogy to the federal 
system, and no overall theory of why this assertion was necessary, 
all resulting in a very weak doctrinal basis. 

This braad assertion was shortlived, however, lasting no more 
than nine months until the court drastically narroned its holding in 
Bevilaepua Cnited States v.  Snyder35 did not explicitly ovel?.uk 
Becilaegua, but it essentially .itiated the braad assertion and reaf- 

' " S r r  note 9 Bupra 

3318 C M . A .  10, 39 C M R 10 11968). 

" I d  , at  39 C X R 11-12 

8'18 c M . A  480. 40 c M R 192 (1969) 

http://ovel?.uk
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ue w i t s  under the act was conditioned 
iction over the ease on normal r w i e x  

This quick retreat was occasioned by a discouraging remark by 
the Supreme Court in .Voyd im. Band.36 In  an earlier case, Cnited 
States v. Augenb l~ek .~ '  the Supreme Court had implicitly acknowl- 
edged the pouer of CMA to  issue extraordinary writ8 and had a t ed  
Berilacgua w t h a u t  comment.  The Supreme Cour t  in  S o y d  
explicitly acknowledged that CMA had authority to issue extraardi- 
nary n r i t s  in CBSE which it ultimately could However. the 
opinion went on to state that it would be an entirely different mat- 
ter if CMA ivere not authorized to revieu- the case under existing 
statutes. citing Beudocqaa with implicit d i s a p p r o ~ a l . ~ ~  Apparently. 
this footnote dictum was enough to persuade CMA to completely 
reverse its stance and retreat from this broad assertion af power. 

During the period of time from the S n y d e r  demam in 1969 until 
the Y e P h a i i  decision in 1976, CMA made no major changes in its 
interpretation of what was "in aid of its jurisdiction." But to say this 
is not to imply that CMA was dormant in the area of extraordinary 
writs. During this time several significant developments occurred, 
each to have Its own effect upon the u-rit policy. 

Starting in 1970. a debate sprang up betueen the different courts 
of military review as t o  u-hether they u-ere courts established by 
Act of Congress and, therefore, possessed of writ poners under the 
All Writs Act. The Army Court of Military Renew,  en banc, stated 
~n Cnited Sta tes  i. D ~ a u g h o n ' ~  that  i t  wad a court \rithin the 
meaning of the Act and that it had the power to grant extraordinary 
relief. The Air Force Court of Military Review agreed a short time 

*'395 U S 683 695 n. 7 11969) 

"393 C.S. 348 (1969) 

r8396 L S at 695 n. 1 

" I d  

4042 C . M  R 447 1A C M.R. 19701 S . C . M  J art 66 staler. :each Judge Adroeate 
General shall rslobi ish a Court of Mlhtary Reiieu The coy17 read fhli 
language as B command from Cangreae, and concluded fhs i  e ~ u r f a  of military re- 
view are ebfablished by Act of Congress. The Court alm found the urlt p m e r  LO 
be an rnherent part of the pouer of any appellate court 
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later,4’ but a third court of review, that of the Coast Guard, vehe- 
mently disagreed.42 

What is of real interest is that CMA agreed with the Army court. 
In 1976 in K e l l y  c. LTnited States,43 CMA remanded a petition for 
extraordinary relief ta the Army Court of Military Revieu, in order 
for i t  to exercise its own writ powers. While the soundness of this 
decision is beyond the scope of this discussion, this order would a t  
least act to increase the number of judicial bodies able to grant re- 
lief. 

Subsequent to YePhad  and K e l l y ,  the Army, Navy, and Air 
Force courts have each granted mme sort of extraordinary relief, 
albeit with varying degrees of r e l~e tance .~ ‘  However, due partially 

“Gagnon Y.  United States ,  42 C.M.R 1036 (A.F.C.M.R. 19701 (citing Draughon 
and Fnsehhol i ) .  
“Cornbest V.  Bender.  43 C.M.R. 899 (C.G.C.Y.R.  19711. This deeiaion e m -  
phasizes control by The Judge Advocate General and the resultant lack of mde- 
pendenee af the judges. 
“ 2 3 C . M . A . 5 6 7 , 5 0 C . M . R . 7 8 S ( I 9 7 5 1 .  

While the precedent of independently granting relief i s  a g n h e a n t ,  Its manner 
of exeic~se leave9 some question8 unanswered. The court m Monfealm isnved a 
writ of ermr eomm nobis Funcfionally. such a w i t  a l l ~ w s  an appellate eaurt to  
reeoneider a prior decision. Issuance of this writ IS baaed upon exceptional eireum- 
stances not apparent to the court  when it inifidly decided the case. This ~ r i i  IS by 
it8 nature  Dzs8i’e and does not force the e m i t  t o  order any e m i t  or D D I B D ~  under 
i ts  jurisdidion to do anything. 

In  Mantcalm itself the eouIt b u n d  that  the exeeptionsl circumstance was an 
intervening C.M.A. decision, United States  v Holland, 23 C M.A 442, 60 C.M.R. 
461, I M.J. 68 (1976). In Holland, the name type of p r e t r i d  agreement used In 
Mantcalm WBI sfmek down Thus iUontcolm e m  be viewed as merely a refroae- 
f i r e  8pplicatim of Holland. 

Ovlle anmt from uhethsr  the A.C.M.R. w ~ l l  setiveiv exereire i t s  ~ o w e r  and . .  
authority IS the  queatmn af Ita authority to  m u e  the wnts .  From the initial m e r .  
fion of authority ~nDroughon, the A C M R. has apparently embraced ~ U O  differ- 
ent theories iimultmeousiv Accordin. to the flrst. i f  18 a court under the All 
Writs Act. Second, the pa& t o  kssue-rhese writs is an inherent part of the paw- 
era of any appei1ant court 

While the iecond rheary teems to  fit meel) u r i t s  af error coram nobir. ~f 13 
nnanswewd wherher rhi i  theory will form B basis LO msue all writs traditionally 
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to the small number of decisions, the long term impact of the exer- 
cise of this poaer by the courts of review IS uncertain. 

Although the court did not make any drastic a s se r tm8 ,  prior to 
19i6 it did extend its authority definitely into the area of the con- 
vening authority’s decisions to confine individuals either during the 
pretrial stage45 or the past.tria.1 period.48 One ease in the latter area 

aufhoriied under the Ail Writs .Act. Whatever the basis. the A C M R , like the 
ather  court6 af military renew,  has declined to f o l i m  C M.A.’a lead ~n .MrPhaif 
and extend i t s  iurisdietron t o  all courts-martial Barnett Y .  Persons. 4 M J. 934 
(A.C.M.R. 19781 

Detttnoer ib perham the most awmfienni Court of Military Review case In 11, 
the court granied B iovernment peiition for B w n t  of msndimua In t h i l  extraor- 
dinary m e  the A.F.C.M R .  based Its authority on the All W r m  Act, and on it6 
m m e d  inherent powers of dupervision over the  scfiani of Air Force trial judges 

While the eavrt baaed 11s actus1 deeision to n v e r ~ l e  the judges on tiaditionai 
superriiory w n t  criteria, the mere m e i t i o n  of this power LO entertain and p a n t  
government w i t 8  without afatutory authorization 1s highly aigmficnnf. The ease 
has been appealed t o  C.M.A. 6 M.J. 161 (C.M.A. 1979). If will be very interesting 
to see whether C M.A will ~anefion this potentially powerful ererelee of the writ 
power. Exercise of this type of w r i t  would p v e  back to  the convening authority at 
least mme of the influence l o s t  with W a n  and might s e n e  t o  bring more pressure 
LO bear on the tr ial  Judge On the other hand, i f  13 consistent w f h  C M.A.’s gen- 
eral view a i  the judicial syalem and i t s  desire that  the military judicial ~ y m m  
cloaeiy resemble the federal court aystem. 

“Harner Y. Resor. 19 C.M A. 2%. 41 C M.R. 285 (1970). Juilsdietian ~n eases like 
this m e  IS based upon potential prisdicfion, which 18 the poesibillty that a ease 
might be returned ta P m a l  court of P level high enough to return a sentence 
allawlng leYieW 

‘6Collier \,. United States. 19 C M.A. 511. 42 C M.R. 113 (19701 
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is noteworthy because CM.4 granted a petition in a case in which it 
arguably did not have jurisdiction. In  Collter c. ratted States," the 
court found after an evidentiary hearing that a convening authority 
had abused his discretion in reconfining a convicted serviceman 
after the commander had initially granted the request for deferral of 
service of the sentence pending appeal.48 

The dissent by Judge Darden is interesting both for the fact that 
he viened the court as having no jurisdiction to review and hence no 
authority to issue a writ and also because he felt that the court was 
exercising a type of writ it was not authorized to use. Specifically, 
he thought that the type of habeas corpus exercised here was the 
so-called "great i r r i P e  and n a s  not the narrow- type of habeas car- 
pus authorized by the All Writs Act.5o This confusion will appear 
throughout CMA's decisions and some of the Supreme Court's deci- 
sions.51 

The most profound change, hawever, came in the composition of 
CMA. Starting in 1975, the present members of the court began to 
be appointed, with the current court becoming complete in Feb- 
ruary 1976 with the appointment of Judge Perry.sz After a very 
short time it became clear that this new court was heading in a dif- 
ferent direction than previous courts. Led by Chief Judge Fletcher, 
a definite judicial activist, they began to reexamine CMAs role in 
the military justice system and did not seem to feel constrained by 
the court's past dec i s i~ns . '~  From 1975 to the present they have 
initiated many changes in the military justice system, one prami- 
nent example being extraordinary writs. They have attempted to 
shift the existing power structure within the system and hare to a 
large degree succeeded but not without engendering resistance and 
increasing the tension already present. While their goals in par- 
ticular areas may be unclear, their general objective is clearly to 
judicialize the military justice eystem." 

upon The appointment of Judge Perry ~ 
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111. THE PRESENT STATUS OF THE 
EXTRAORDINARY WRIT POWER 

A .  BASIC PREREQUISITES 

Generally CMA has required that three elements he present be- 
fore it would exercise its extraordinary writ powers.55 First, relief 
will be granted only in aid of jurisdiction; second there must he ex- 
ceptional circumstances existing which render ordinary available 
remedies insufficient; and third, certain administrative remedies 
must be exhausted. 

As has been discussed, the first of these is by far the most can. 
troversial and in its interpretation lies the general concept of how 
the writs will be used. The other two requirements, although much 
less controversial, have an important bearing on the use of the w i t  
power and help shape the general nature of the relief. Specifically, 
these latter requirements are used by CMA as a way to filter out 
the great majority of petitions and thus control access to extraordi- 
nary relief. The deeree of filterine is interrelated with the ohilos- 
oph;, behind the use of the writ p&er and they have a defiiite ef- 
fect on one another.sb 

The second requirement is nothing more than a definition of ex- 
traordinary circumstances and is the method by which CMA de- 
lineates where and when it  will exercise this power. The writ will 
only he issued where there are no adequate remedies available to 
the individual, looking generally to appellate review hut also to  the 
military trial judge.5' Through various decisions CMA has enumer- 
ated those areas tha t  i t  feels give rise to exceptional cireum- 

" S e r  H Moyer. supra note 22 st 5 2.835. 

not intend afford relief i n e v e r y  &e. In fmt :dw to the m z l i  m e  of the e& 
it eovid not possibly entertain and deal sdeqvntely with 8 large number af w n f ~ ,  
as the e a u r t  af first instance I" B ~epy lar  habeas corpus mtvation under 28 D S C 
§ 2241. Thva II must find some way to limit the number of writs with which ~t muat 
deal. The f i l rmng performed by appheation of these entena  for relief IS ex- 
tiemelv convenient. C.M.A. can imnore or Lntemret them e m i v  fa allow if to mck 
only the petitiana It wants t o  entlrtain. 

"Font Y Seaman, 20 C.M.A. 381. 43 C.M.R 227 (1971). Gale v United States, 17 
C.M.A 40,31C.Y.R.304(1967). 

20 
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stances.s8 Just how these situations fall within the theory governing 
the use of writ powers will be discussed later. For now Some of the 
general areas will be covered. 

The chief area of concern has been pre- and post-trial confinement 
of the serviceman by the convening authority, with the standard of 
revien being whether there has been an abuse of discretion.'8 In 
the former th&e i8 normally an overriding question of jurisdiction, 
but once that is established, there was generally considered to be a 
lack of adequate relief a t  the appellate levels due to the time re- 
quired for appeaLS0 The standards have been changed in this area 
with the court's decision in Condnep u. Williams,eL requiring that 
pre-trial restraint be reviewed by a neutral and detached magis- 
trate with hi8 decision being subject to CMA review via extraardi- 
nary relief.8' 

In post-trial confinement appellate relief has been considered to 
be inadequate but for different grounds. Here the situation arises 
nhen a convicted serviceman requests a deferral of execution of 
sentence pending appeal, or the convening authority decides that 
the individual should be confined while awaiting appeal.e3 Not only 
is the serviceman being incarcerated during the appeal, but once the 
caw is reviewed, there i8 literally no remedy far illegal confine- 
ment. This has consistently been held ta be a proper subject of ex- 
traordinary w i t s ,  with the standard again being abuse of discre- 
t i ~ n . ~ '  Additionally, the court has granted extraordinary relief 
where the convening authority delayed his past-trial reviewes and 

H. Moyer. m p r a  note 2 2 .  at $2-837. lor a good survey of the circumstances 
which C.M.A. has deemed exceptional enough fa  wnrrant exlraordinsry relief 

>'See Judge P e r r y ' ~  discussion of the mort's treatment ofreview of the convening 
authonty'a decisions in Carley 7 .  Thurman. 3 M.J 192, 104 (1077) (diasentmg 
0pl"lan) 

Resor. 10 C.M.A 285.  4 1  C.M.R.  285 (1070), Holiinan Y .  Lnmont, 18 eonarner I 
C M A 652 !10681 

"Porter V. Richardson. 23 C.M.A. 704, 50 C M R. 010 (10751. 
'BU.C.M.J art 57(dl. 
.'See Judge Perry's diaeuision. dupia note 50 
"Thornton Y Jadyn. 47 C . X . R .  411 (1973) !convening authont) 
thentieale record and fake action pursunnt to D C M.J. art. 60 I 
date), Rhaadea Y.  Haynes, 22 C.M.A. 189. 45 C M.R. 180 (1973) .  

-24 c M.A 87, si c . m  R 260 !19?61. 

orde 
,elare 

red 
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in other discretionary actions involving where and hou- the serv- 
iceman is t o  be incarcerated.8B 

The court has often liberally conatrued the meaning of ertraordi- 
nary circumetances. especialiy in cases involving questions of juris- 
diction. The court has found justification for extraordinary relief in 
cases prior t o  findings and sentencing a t  a c ~ u r t . m a r t i a l . ~ ~  and in 
MePhad Judge Cook admonished the petitioner for not  initiating 
his petition at the court-martial as soon as the convening authority 
had acted. At the other end of the spectrum. the court has granted 
relief in a petition for a w i t  of error coram nobis uhere the indi- 
vidual had had his case reviewed by CMA, his sentence had been 
fully executed, he had been discharged, and military jurisdiction 
had terminated.6B Reasoning that it was the only judicial body able 
to  accord relief. CMA found exceptional circumstances, but this case 
appears to mark the outer limits of ability t o  grant relief. 

The requirement for exhaustion of remedies has raised the ire of 
Some specifically as the court has required the 
petitioner to  exercise his rights under UCMJ Article 188 to petition 
his commander for redress.“ In a series of cases beginning in 
1970,’* CMA eatabliahed that this remedy must be exhausted in 
cases of pre-trial and past.tria.1 confinement before the court would 
exercise its power. 

There are two evils to  this policy as perceived by commentators. 
The primary IS that i t  is a lengthy proceas: and by the time it is 

completion of appellate l e l l e U )  

*?see note 19”P’O 
8’Gale v ,  United Stafeb. 11 C . M  A. 40, 3? C.M.R. 304 (1867, 

“Del Prada % United States. 23 C M.A. 132, 48 C M R 149 11914) 
‘DSee note 2 and H Moger. 81pro note 22. 0 2-838 at  656 
“Cat lor  I Cooksey. 21 C.M A 106, 41 C.M.R.  160 (187li. Font ,. Seaman. 20 
C M.A. 387, 43 C.M R. 227 11911). 
‘“Walker Y Commanding Officer, 19 C.M A.  247, 41 C M R 247 (19101: Dale \’ 
United Stater.  19 C M.A. 254. 41 C M.R 264 (1810i. 

n 
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completed, the illegal confinement issue may be moot.'3 Also, once 
i t  is complete and the commander's decision rendered, i t  can only be 
reviewed for abuse of discretion." The second complaint is that it 
usually act8 as a bar to further proceedings in the majority af eases, 
thus often making relief from illegal confinement impossible to ob- 
tain.'S If this power were in the nature of traditional habeas carpus, 
this would be a valid attack; but within the context of writs in aid of 
jurisdiction, i t  is inapposite. As will be shown, the aim of w i t s  
under the All Writs Act is not to alleviate individual injustices; 
rather, the remedy is system-oriented. 

Although they are usually the practical barrier to extraordinary 
relief, these two requirements have received very little attention. 
They serve, however, as a useful administrative tool of CMA to re- 
strict the number of petitions, a critical consideration in view of the 
already heavy work load of the three-judge court.'6 I t  must be em- 
phasized that this is a flexible standard dependent upon the discre- 
tion of the judges. A8 a remlt,  they will act where they deem neces- 
sary even though these rather mechanical requirements are not 
met. An excellent example is a trilogy of pre-trial confinement cases 
decided in 1975, in which the court completely ignored the lack of 
exhaustion af administrative remedies to reach the merits.'7 Al- 
though it was decided before the current court W-BS completely as- 
sembled, it might indicate a tendency not to rely 80 heavily an the 
exhaustion requirement a8 before. However, the present court has 
taken no further direct actions in this area 

'"ee H. Moyer, supra note 22, $ 2-844 at  659-60. 

"Thus in the normal situation the right to  aueh P remedy ie Illusory. 

',See Xote. Burlding u System o/.Miizlary Ju~t i cr  Thmugh The Ail Wnts Act, 62 
Ind. L .  J. 139 (19161 

"Aecordmg to  the compilation of data I" the Annusl Reports of the United States 
Court of Military Appeals, the COYR werages  approximately 160 decisions P year 

9'Miianes-Cannmero s .  Richardson. 23 C.M.A. 710, 50 C M R 915 (19761, Phii- 
iippy V. MeLucas, 23 C.M.A. 709. 50 C.M.R. 916 (1911): Porter Y .  Richardson, 23 
C M.A 7M. 50 C.M.R 910 (1975). Note that in his diesenting  pinion ~n Porter. 
Judge Cook interpreted the majority'$ decision as w e m u l i n g  Cooksoy, the 
exhaustion requirement ease The majority opinion in Po~ter  did not give m y  JUS- 
tifleation far ignoring the requirement. Indeed, Judge Cook may be correct in hi3 
interpretstion. 8inCe C M.A h e  not required--or mmtmned-the Article 138 
prerequisite since the Porlar decision. 
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B. CMA'S CURRENT INTERPRETATION OF WHAT 
IS I N  A I D  OF JURISDICTION 

The most difficult theoretical problem facing CMA is interpreta- 
tion of the above phrase. This is not surprising because it was also 
the cause of much confusion in the federal sphere, but in the mili- 
tary context the difficulty is compounded due to CMA's very re- 
stricted appellate jurisdiction. The treatment of this phrase goes 
much further than just where CMA can e x e r c i ~ e  its writ power, for 
the resultant supporting theory will also dictate uha t  writs will be 
issued and how they will be uaed. 

Since the initial development of the w i t  power in the military 
Bystem, the view of Snyder'B had been almost universally acknowl- 
edged as the basic definition of writ jurisdiction. The government 
had not only recognized the court's power to issue writs where it 
had potential or actual jurisdiction to review the case under the 
UCMJ but had petitioned the court to exercise this power.ls Thus 
CMA was on solid ground when it limited the scape of its w i t  power 
to its appellate jurisdiction. This, however, allowed them to reach 
only a very small percentage af courts-martial and proved to be a 
restriction unacceptable to the present activist Given this 
situation, i t  was not surprising when CMA threw off this restraint 
in MePhozl. 

Before discussing the case itself and its exact meaning, i t  is 
necessary ta understand the interpretation of the "in aid of jurisdic- 
tion" requirement in the federal sphere. The development of the 
authority af federal courts under the All Writs Act is rather dis- 
jointed because the present version adapted in 1948 represents the 
merger of two distinct grants of authority.8' One grant pertained 
only to the Supreme Court, granting i t  power to issue writs of man- 

"18 C M.A at 482-83. 40 C.M R. nf 194-95 
"United States Y Boards of Review Xas. 2, 1. 4 ,  11 C.M.A. i60. 37 C M.R 414 
(1967). 

'OOne study hsa shown that C.M.A reviews only about m e  percent of all courts- 
mania1 See Wiihs. Ths L'nitad Stales Cowi  a/ M~litand A p p d a  I t s  Ongin, op- 
eralion ond Future, 55 1611. L .  Rev. 39. 76 n 189 (1972) 

"See Waeker. The "L'nreuiewabie" Cold-Martial Convirhon Suprnslaory R d w f  
Undo7 tho Ail W n t a  Actfmm the L'nitrd Slate8 Court of Mihtov Appeals, 10 
HPrV C R -C.L L. Rev 38 (1975). rapnnlad in Mil. L .  Rer. Bieent. Iisue 609.  
629 n . l l S  (1976) Iheieinafter elfed t o  the reprinted text oniyl .  

7.4 
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damus.Bs The second branch pertained to the Supreme Court, the 
courts of appeal, and the district courts, granting them the power to 
issue writs "nhich may be necessary for the exercise of their re- 
spective j u r i ~ d i c t i a n . " ~ ~  The first branch was treated as an inde- 
pendent grant of power, nhile the second was deemed merely t o  
recognize poners ancillary to preexisting jur isdi~t ion.~ '  

Since their merger in the 1948 version of the Act which included 
the pertinent wording of both the old sections, it  has generally been 
considered that the supervisory function, historically attributed 
only to the Supreme Court, has not been conferred an the loner 
federal courts.BS To a certain extent the question of whether it is an 
independent grant of power is not so critical to this discussion be- 
cause of the federal courts' much broader statutory jurisdiction. 
Hoaever, it  is extremely important when discussing it8 application 
ta the restricted jurisdiction of CXA. 

The question of practical consequence W ~ S  what restrictions were 
to be placed on the court8 of appeals' exercise of these writs. Ini- 
tially they could act only when their existing jurisdiction over a case 
m-as threatened.8e This restriction was relaxed by allowing the 
exercise of the power to protect potential jurisdictim8' Finally, 
after making the frustration af jurisdiction merely one considera- 
tion,B8 the Supreme Court in La Buy II. Howes Leather C O . ~ ~  au- 
thorized a court of appeals to issue a writ of mandamus where there 
was no question of interference with even potential jurisdiction. 
Some commentators, most notibly Captain Wacker, an Air Force 
judge advocate whose article was quoted with approval by CMA in 
ita opinion in McPhazl,Bo argued that La Buy can be read to create 
a type of supervisory writ power, supervisory mandamus.g' Con- 

'sFirst Jvdieisry Act. eh. 20, I 13, 1 Stat.  80 (17891, which beesme $ 234 of the 
Judicial Code of 1911. ch. 231. $234. 36 Stat.  1156. 

"First Judiciary Act, eh. 20, 5 14, 1 Stat. 81 (1739i. which became 0 262 of the 
Judicial Code of 1911, eh. 231, B 262, 36 Stat. 1162. 

" S c r  Ez parte Bradley, 74 U.S. ( 7  Wall.) 3% (1868i 
"Wacker, aupm note 31, at 630 n.113. 
*'See, e B , MeCleiland v Carimd. 211 U.S. 268 (191Oi. 
"Ez paTtr Peru, 313 U S. 578 (1943) 
"Roche v Evaporated Milk Association. 319 U.S. 21 (19431 
"352 U.S. 249 (19611. 
' O 1  M.J. at 462, 24 C.M.A. at  310. 62 C . M . R .  at 21. 
slWreker, bupva note 31, st 636-36 and 639-42. 
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sistent with the public interest orientation of this theory, the writ 
could be issued where the practice or action of the trial judge might 
adversely affect the administration of justice in future trials.81 This 
is a much more lenient requirement than the traditional approach 
and greatly broadens the scape of the writ power. 

This theory ia difficult to justify in light af subsequent Supreme 
Court decisions which restricted the application of this "supervisory 
power" mentioned in La Buy. In a more recent case, Wt l l  L'. L'nited 
States,s3 La Buy was limited only to aituationa where there is a 
showing of persistent disregard far federal rules. What has emerged 
is a series of situations where the court of appeals is recognized to 
have authority to protect the integrity of its Jurisdiction. Although 
not always specifically mentioned, the court must have some exist- 
ing jurisdiction over the subject matter.O' With that as a basis the 
court can exercise its writ powers to prevent an illegal uaurpation of 
judicial power by a lower court,85 a deliberate refusal to enforce 
applicable or a clear abuse of discretion.8' I t  u,ill not be used 
merely to correct an error af the lower court in a matter properly 
within its j u r i s d i c t i ~ n . ~ ~  

MePhail invoived the court-martial of an Air Force sergeant who 
raised a defense af lack of military jurisdiction over the offense. The 
military judge agreed that the military could not constitutionally try 
him and dismissed the His decision w a s  reviewed by the 
convening authority under UCMJ Article 6Z(a) and overruled, and 
McPhail was subsequently tried and convicted. Since his sentence 
did not inelude a punitive discharge, his case could not be reviewed 
by an appellate court, and he could seek revien only under UCMJ 
Article 69.100 His appeal to the Judge Advocate General of the Air 

e n i d  at 638 
#'388 U.S. 90. 104 n.14 (1867). 
sdPnce Y.  Jahnran, 334 U 3. 266. 279 (1948) 
SSBnnkers Life & Caa C o  v Holland, 346 U.S 378, 383 (1853). 
**389 U.S at 104 
* , S e e  note 95 *%pro. 
"388 U.S. at  104 n.14 

"1 M.J sf 458, 24 C.31.A a t  306, 52 C . M  R. st 17 The Judge relied on the 
critena for lunrdlcfian bel aut ~n Relford Y .  Commandant, 401 U S .  355 11971). 
and OCallahan Y.  Parker. 385 U.S 258 11969) 

' o o l f  the sentence does not qualify for review by B Coum of Mihlary Review under 
U.C M.J art. 66(b). the ~er~ icernan  can appeal his ease t o  the branch Judge Ad- 
vocate General. r h o  will mle on m y  alleged enor% 
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Force w-as denied, and he petitioned CMA far extraordinary relief. 
CMA granted the relief on the basis of its recent decision in United 
States i' Warelo' and agreed with the determination af the trial 
judge. In granting relief, the court threw off the restraints of its 
prior decisions declaring: 

Reexamining the history and judicial application af the 
All Writs Act, we are convinced that  our authority to 
issue an appropriate writ in "aid" of our jurisdiction i8 not 
limited to the appellate jurisdiction defined in Artiele 
67.10' 

CMAs decision was a crucial assertion of power in its scheme of 
changing the military judicial system. However, it appears that the 
court did not feel forced into such an assertion, as the authorities 
that CMA cited for its decision were already available and had been 
used at  the first assertion of the power in Bentlacqua. No new fac- 
tor or support was cited by the court except a reference to a law 
review article,1o3 stating that they had unnecessarily limited their 
power in Snyder I t  has been suggested by at  least one commen- 
tator that CMA did not arrive at  the decision because of the doctri- 
nal pressure of its prior cases but rather because it nished to move 
into a power vacuum which it p e r c e ~ e d . " ~  

The court's theoretical justification left much to be desired, and 
the court  candidly stated that this judicial function to supervise the 
military justice system "distinct from ita authority to review for 
error, [those cases authorized] under Article 67,  . . . ," wa8 based 
only on "legislative intention and judicial e ~ n t e r n p l a t i o n . " ~ ~ ~  Admit- 
tedly there 1s much language in the various Congressional hearings, 
casting CMA in the role of supervisor of the judicial system. The 
Supreme Court has definitely come to view the military as having 
an integrated justice aystem with CMA having primary respansi- 

lol l  M J. 271. 24 C M A 102. 11 C M R 275 (18761 The court held that r h e n  B 
coniening authority r e i i e w  a deemon by a military judge under U C M J art 
W a ) ,  the military judge IS not bound t o  follow the comenmg aufhanty'n decision 
Wore was Dending before C M A .  uhen the Judge Advocate General denied 
McPhaiYa pht i tm.-  

~~~1 M.J. at  462. 24 C M A at  309-10, 12 C.M.R. at  20-21 
,OSld  Citing Wacker, 6upro nore 81.  
"'Coohe, mpra  note 11, sf 288 
10'1M.J a f 4 8 2 . 2 4 C . M . A  a t 3 0 9 . 1 2 C . M . R . a l 2 0 .  
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blity for supervision of the system.'o6 However, this appears to be a 
rather weak basis for such a broad assertion of power which seems 
to be a t  odds with existing law. 

Using this supenisory role as a base, CMA apparently embraces 
to some extent the "supervisory writ" theory espoused by the 
Waeker article. The court makes a questionable citation to an 1879 
Supreme Court case, Virginia c. Rites,"' quoting it for authority 
to force the loner courts to do their duty. The c a ~ e  that CMA cites 
was conatruing the power of the Supreme Court under section 13 of 
the Judiciary Act of 1789. AE i ias discussed earlier, this authority 
has been interpreted ae pertaining only to the Supreme Court and 
did not pass to the lower federal cowts after the 1948 version. 
Either CMA made an error in citing to the ease, or else i t  believes it 
has in the military system the same powers as the United States 
Supreme Court, a questionable analogy. However. the opinion does 
not elaborate. 

Similarly unsettling is the court's reference to limitations an its 
power, citing the same statement in .Voyd which had earlier caused 
it to deny authority to act in all courts-martial. Somewhat surpns- 
ing is CMA's failure to mention an intervening case, Partst L 
Daoidson , loB where the Supreme Court stated that CMA itself had 
the power to resolve its jurisdictiohal problems, citing Bevilnepua. 
With such a clear opening to reconaider CMA's poaitmn, i t  is dif- 
ficult to explain why the opinion did not make use of Panai 

Wh~le the mere assertion of superriaory power orer the entire 
military justice system stands as a milestone, it 1s of paramount 
importance to ascertain how CM.4 will utilize this power in issuing 
extraordinary writs. This task is made difficult by the lack of a uni- 
fied theory in past cases and very little elaboration in the primary 
opinion. Although the Court mentioned limits on the exercise of this 
new power, it did not specify them and the clear import of the opin- 
ion w.as that CMA could issue an extraordinary writ in any court- 
martial case. 

loaSchlemeer 1 C o u n e h a n .  420 U.S. 136 i19751 I n  this case the court ob- 
s e r i e d  'C&gress  created an integrated syybtem of military court8 and r e r i e ~  
procedures. a critical element of vhieh 2s the Court of Military Appeals " S e e  elm 
Umted States v. Augenblick. 393 C S 345 (1969) 
L y ' l O O  L' 5. 313 i1879) 
L01405 U S. 34 11972). 
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Since the MePhail decision there has not been a majority opinion 
which has materially modified its holding. Several things have been 
made clear by subsequent cases, hoaever. T a o  are that McPhail 
does not mean that CMA will regularly review special court- 
martials and that it will not relax its standard of extraordinary cir- 
cumstances.108 Another is that a definite internal conflict exist8 
among the members of the court. This disagreement pertains not 
only to the meaning of MePhail but also extends to the overall 
theory of how the writ power will be exercised. 

Judge Cook's actions subsequent to XePhail  are perhaps the 
most interesting because i t  was originally a surprise that he, al- 
though generally acknowledged as the most conservative court 
member, was the author of the MePhail opinion. His actions were 
the most drastic and consisted of a concurring opinion in a ease sig- 
nificant in itself, Stewart u. S t e u e n ~ . " ~  

In S t e m r t  the court dismisaed the petition of a seaman who had 
sought relief before CMA from his punishment under an Article 15 
proceeding. The basic opinion gave no reason for the diamiasal, but 
Cook candidly explained in his opinion that he a a s  dismissing the 
petition because he had been wrong in MePhail as to the scope af 
the court's extraordinary relief jurisdiction."' He found that Con- 
gress had preempted the court's authority to grant extraordinary 
relief in eases not reviewable under UCMJ Article 67 by giving that 
authority to the Judge Advocate General under UCMJ Article 69. 
By analogy he also construed Congressional intent as excluding Ar- 
ticle 16 proceedings from the court's w i t  jurisdiction. His opinion, 
however, did not rescind all of McPhatl, and he seemed to indicate 
that CMA still has general supervisory power over the military jus- 
tice system except in areas specifically excluded by Congress.'1a 

"'6 M . J .  220 (1978), ~ e e  text at notea 144.146, tnfw 
"'Id , at 221 
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In Elltot D .  W i l e ~ s , ~ ~ ~  the court denied a petition for an extraor- 
dinary writ in a court-martial which had adjudged a sentence insuf. 
ficient to qualify for judicial appellate review. Chief Judge Fletcher 
dissented, arguing that there was absolutely no jurisdiction in this 
case under the decision in McPhaii, and that even denying the peti- 
tion suggested 8ome color of jurisdiction. He did not elaborate on 
exactly why this would be an impermissible extension of .!4ePhad. 
but he quoted from the opinion, emphasizing the words "we have 
jurisdiction to require compliance with applicable Im . . . '1114 

When we remember that MePhaii on its facts enforced a prior 
pending CMA decision, this reference may indicate an intention to 
use this type of w i t  only as an enforcement tool. More probably this 
should be viewed as stressing merely that the use of the writ power 
under MePhoil is supervisory in nature, and the court does not as- 
sume that i t  has general authority to revierq- these previously unap- 
pealable courts-martial. 

While it i8 true that Chief Judge Fletcher voted to dismiss the 
petition in Stewart, a little more than a month later he went out of 
his way ta reaffirm CMA's general superviaory authority aver the 
entire military justice system. In a nonextraordinary writ case, 
Untied States i'. J a e k ~ o n , " ~  the Chief Judge writing far the major- 
ity repeatedly referred to this power, citing YePha t l ,  as the au- 
thority for requiring assignment of counsel ior all prisoners confined 
for more than a brief period of time.'1e 

While Judge Perry's view a8 to the scope of this authority is 
somewhat ~ n e l e a r , ~ ' ~  he seems to have a definite opinion as to how 

am hound to accept the l imit8tm8 i f  imposed." He wrote a similar majority opin- 
ion m United States V .  Booker, 5 M . J .  246, 248 (1878) (opmian on reeansiderafmnl 
(Fletcher. C.J , diaaentmg). 
'188  M J. 210 (1977) (Fletcher. C.J ,dissenting). 
"'Id. 
LL55 M.J 223 (1978) 
lLedudge Cook, coneurnng m the resuit, noted that, in his  me^, the majority had 
mraplaeed its reliance on McPhail Speclflenlly, he felt fhsf the court u.ad extend- 
ing rte superneory power beyondJIcPhaiI, in that there was no bask ~n either the 
eade 01 the Constitution for the court's procedural requirement for abilgnrnenf of 
eoundel. As Cook reiterated his modified view of the ~uperviaary power. this ease 
can be looked upon 89 B resffirmntion by both Fletcher and Cook af their respec- 
tive posirlons. 
"'He joined with Fletcher in denying the position ~n Slewart and concurred with 
him again m the opinion in Jockaon Horerer, he 8180 concurred with Cook in the 
opinion on reconsideration in Boohm 
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extraordinary writs should be used. In  Corky D .  Thurman.lLB CMA 
denied a petition for habeas corpus which was based upon the con- 
vening authority's decision not to defer service of the petitioner's 
sentence pending appeal. This cam was reviewable by CMA. 

Judge Perry dissented, arguing that the facts did not warrant in- 
carceration, regardless of the standards used by the convening au- 
thority. He cited several cases where the court had declared its 
power to review convening authorities' decisions for abuses of dis- 
cretion in similar situations.11s Perry seems to interpret the n r i t  
power to be such that it will be used to remedy all situations where 
there are insufficient facts, or a t  least where the n rang  facts are 
used, to support the decirion. Such an interpretation is inconsistent 
with the use of extraordinary writs as supervisory tools and is more 
akin to the traditional function of habeas carpus. 

While the majority's rationale is not set  forth, the decision Beems 
consiatent with the use of supervisory n r i t s  in the federal court sys- 
tem. There, as previously mentioned, the appellate courts should 
not use these u r i t s  to correct mere error8 in decision making in the 
subordinate courts where there is valid Admittedly, 
here we are not considering a court but an officer exercising a 
quasi-judicial function: yet even so there is no evidence af a pattern 
of abuse or a usurpation of authority. 

With such a difference of opinion, the exact holding and applica- 
tian of MePkarl i8 unclear. The general assertion af supervisory 
power over the military justice system remains viable, but its exact 
application is in question. Even though the author of the opinion has 
repudiated MePkoil'a extension of what is "in aid of jurisdiction," 
the other two members of the court have not spoken directly on the 
issue. What does seem clear is that, as the Stezoart decision indi- 
cates, CMA will not try to radically extend the current scope of 
MePhatl .121 

"'3 M.J .  192 (1977) (Perry, J . .  dissenting). Judge Perry has likewiae dissented I" 
lour eases subaequent t o  Corlay where CMA denied petitiona in ~imilar s i tust imi .  

" s l d . , a t 1 9 3 , e . g ,  Flefeherr CommandingOlfleor,2M.J.234,25C.M.A.378.54 
C M.R 1105 11977); Courtney V.  Williams, 1 M J. 267. 24 C.M A. 87. 61 C.M.R. 
264 (19761, Collier Y. United Ststea. 19 C.M.A.  511, 42 C M.R. 113 11970). Reed Y.  

Ohman, 19C.M.A.  110 .41  C.M.R. llO(1969). 
"Osee note 98 8upro. 

'21While the court's decision I" United Stales Y.  Jackson 5 P J. 223 (19781 may 
be viewed as an exeeptmn. it is more pwperiy a forum 1or'Fletchda reafiirn&ian 
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IV. CMAS CTILIZ.\TION OF EXTRAORDINARY 
WRITS: LACK OF A CSIFIED LEGAL THEORY 

Throughout the history of extraordinary w i t s  in the military jus. 
tice system, controversy was centered upon the acape of CMA's 
jurisdiction while considerations of how the writs ahauld be used 
were neglected. As has been shown. CMA has been less than clear 
in most of its opinions as to the theory under which i t  was operat- 
ing. To be sure, there was much language in the seminal cases about 
general intent of Congress and vindication of serviceman's rights. 
However, the writ power under the All Write Act has not generally 
been used ta protect individual rights in a particular case but has 
been aimed at protecting the integrity a i  the judicial system and 
protecting against judicial excess. Admittedly the ultimate reason 
for a fair, properly operating judicial system is the protection of 
individual rights, but this lases sight of the specific use af this type 
of u n t  to control the system. Keither the individual-oriented theory 
nor the system-oriented theory adequately describes the way the 
CMA has utilized this writ power. In fact it is perhaps impossible to 
arrive at a unified theory based on the traditional writ theories. 

Mast observers of the military writ system attempt to analyze it 
by looking at the type of writs issued, the jurisdiction to issue them, 
and the requirement for exceptional circumstances.L1z However, 
this analysis will not give a clear picture of haw they are used. The 
basis for understanding their use is to understand the tension within 
the system, the general goal of CMA to judicialize it, and its flexible 
use of writs to exercise power, control the system, and effectuate 
its goals. 

CMA has used its appellate authority to instruct, to mold the sys- 
tem, and to shift the balance af power away from the eanvening 

of the baaie holding af MePhad See note 116, mpra. Even though Cook in hie 
cmeurring o p m m  ~ e w  Fletcher 08 relying on the ~ u p e r v m r s  p o s e r  expressed 
m M c P h o i f .  the lame r e ~ u l f s  could have been p i t i f l ed  on athsr grounds 



19791 EXTR.40RDISARY WRITS 

authority and to the courts.1s3 This authority has not allowed it to 
reach the entire system because, as mentioned before, its appellate 
jurisdiction is limited by statute, which is why MePhail was of such 
great importance. Additionally, some of the area8 where CMA 
wanted to shift the balance of power, those areas where the con- 
vening authority had great influence such as pre- and post-trial 
confinement, werq not capable of being reached effectively by ap- 
pellate authority.124 Revien took too long, with the result that the 
issue that CMA wanted to reach was often moot. In other cases the 
critical issue was not even appealable. One of the instruments that 
has been utilized by CMA to fill in the gaps where its normal appel- 
late power could not reach was extraordinary writs, which per- 
formed many useful roles 

One uay  in which the writs were utilized u-as in shifting power 
within a certain area. The most striking example of this is the pre- 
trial confinement area, uhere the UCMJ and early decisions of the 
court give preeminence to the convening authority. When CMA de- 
cided to introduce judicial reviea into the area, it issued extraordi- 
nary writs. Early writ cases established that the commander's deci- 
sions were subject to judicial review for abuse of discretion.12s The 
court ran into a problem because of the statutory provisions which 
gave a military judge authority over an individual only once his ease 
had been referred to In P h i i i p y  c.  MeLueas, in 19i;, the 
court stretched this restriction to the breaking point by ordering 
eases referred to trial so that the judge could review the confine- 
ment.'*' 

Perhaps realizing that it could not further circumvent the UCMJ, 
CMA took a different tack in another writ ease, Courtney v. R z i -  
l i a r n ~ . " ~  In this case, the court required that a decision to imprison 
an individual before trial be reviewed by a neutral and detached 
magistrate. Thus, extraordinary writs were used as instruments of 
change to shift poaer,  not to control a lower court. 

Using extraordinary writs to change the system rather than 
maintain the existing structure is an approach which does not com- 
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port with traditional writ t hemes .  Another unorthodox utilization 
of these writs is to persuade. Although it has not been mentioned 
explicitly by the court, their policy of asserting jurisdiction over an 
area and describing what they considered circumstances warranting 
relief without exercising the power is a form of p e r s ~ a s m n . ' ~ ~  Due 
to the nature of the writs, it is wiser to subtly induce the chain of 
command to chwge its practices, because exercise of the writ poaer 
without prior warning would reault m a  

Akin to this is the utilization of writs as a teaching vehicle, an 
example of which is Col l ier  c rni ted States.'31 In  that case, CMA 
announced that a serviceman awaiting a rehearing i l a a  not to be 
treated like a convicted person. 

Enforcement ia one of the prime uses of extraordinary writs in 
the military due to the quickness a i th  which they can lead to red- 
ress of a violation. This utilization of write is consistent with their 
general use in the federal sphere. and 1s an exercise of supernsory 
power in aid of past jurisdiction. In the military context, this has 
been a most effectire tool for an activist court to insure that its 
often contrareraial decisions and policies are follaived. 

CM.1 has used u r i t s  to order a court of military and a 
judge advacate general133 to follou CMAs current decisions. Re- 
cently in Johnson u T k ~ m i a n ' ~ ~  i t  used a different approach, 
mantine a oetition for a writ of habeas corms until a neutral and 
I " .  
detached magirtrate conducted a hearing in accordance with 
Courtney.'35 This l a  unique because it is the first time that CMA 
has used its writ power to prod the military authorities into adopt- 
ing an affirmative p ropam 

The runts utilized m the military juatice system are writs of pro- 
hibition, mandamus, error coram nobis, certiorari, and habeas cor- 

" s S r e  e 9 , Reed v. Ohman. 19 C M A 110. 41 C M R 110 119691: Levy v Resor.  
17 C M A  135. 37 C M R 399 11967) 

lSoA good example a i  fhrs 1s t he  Armys eifabliihmenf of a magntrafe system, 
mentioned ~n Courtney t o  T B I ~ ~ Z  prefnsl confinement Eiidentlg t h i s  act ion wad 
taken ~n renponse t o  C M A ' 3  decisions ~n this area 

'"19 C Y.A.  511. 42 C Y R 113 (1970) 
'"'United S ta tes ,  Boards of R e i l e a  Tar  2 1 4 17 C M h 105, 37 C Y R 411 
(1967). 
"'McPhad , Cnifed States.  1 M.J 157 24 C M A 304, 52 C M R l b  (1976) 
'3'3 M . J  373 (19771 
l"Ser text st notes 61-62 m p m  
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pus. Although each has a distinct function and history,13B the label 
of the particular relief requested is not of paramount importance in 
the military system as long as the relief requested is specifled. 
Often the petitions to CMA are titled "petition for extraordinary 
relief' or "appropriate relief."137 Generally there is no problem be- 
cau~e the relief normally is issued as an order. There is, hoxvever, 
one major problem in that CJlA and the Supreme Court have er- 
roneously used the term habeas corpus. 

Theoretieally, CMA bases its writ authority on the All Writs Act, 
since that is the only writ statute that is applicable to it. The mili- 
tary system, unlike the federal system, does not include a statute 
authorizing a court to issue a writ af habeas corpua nb subpeien- 
dum, the so-called "great writ" by which the legality of reatraint 
can be tested, and CMA has directly held that i t  has no power to 
issue such a writ under 28 U.S.C. 5 2241.138Therefore. when CMA 
refers to a writ of habeas corpus, it must mean habeas corpus in the 
All Writs Act sense. 

This writ unfortunately is traditionally the weakest and least used 
writ under the Act and has only been utilized a handful of times.'3e 
I t  does not carry with it the vast powers to have a full evidentiary 
hearing in order to test  the legality of restraint, with the ultimate 
power to command the individual's reiease. However, nhen habeas 
carpw is invoked by CMA, in practice it is issuing the "great writ," 
not the narrow All Writs Act type.'40 

The Supreme Court in Xoyd"' declared that CMA could issue 
emergency writs of habeas corpus, supposedly relying on the All 
Writs Act. The relief that it contemplates is again the "great writ," 
not the narrow, weaker version. The end result is that, even though 
it has been held that the right of iswance of this powerful type of 

I'OE 9 , Coll iers.  United Starer, 19 C . M . A .  511. 4 2  C M R 113 (1970). The ian- 
p a g e  a i  Collier makes clear that the court  was u i n g  the termindog),  and foi- 
lowing the genera! procedvrei far,  a w i t  of habeas eorpvs ad m b p c w n d m  

"'395 U.S at 695 n.7. 
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habeaj corpus must be conferred by CMA exercises this 
paner without such authorization. 

The discussion above indicates that traditional theones or e\-en 
some hybrid theory cannot adequately describe the use of extraar- 
dinary writs by CMA. Their use is tied to the necessities of the 
moment as CMA perceives them in its attempt to judicialize the 
miiitary. They can only be understood in their relationship to thew 
use by CMA to effectuate this goal. As an example CMA either 
knowingly or unknowingly has utilized the great powers of habeas 
carpus nithout an enabling statute, with the result that it has ac- 
quired through a sort of judicial self-help a powerful tool with ivhieh 
to attack pre-trial and pmt-trial confinement. 

V. CMA, THE MILITARY POWER STRUCTURE, 
AND THE FUTURE 

As has just been discussed, CMA has utilized extraordinar) writs 
in diverse ways as an instrument of power within the military judi- 
cial system. However, its powers are not without limits, and it can- 
not afford to exercise these powers mdiscnminately and without re- 
gard to its relationship with the chain af command. Much ha8 been 
mi t t en  about the contest for control over the military justice sys- 
tem, but the fact cannot be obscured that,  as i t  currently s a n d s ,  it 
is an integrated structure intimately in\wA'ing both sides. For the 
system to be effective, there must be some degree of cooperation. 
The tension will always be there as long as the current statutory 
scheme remains and CMA continues to try to judicialize the system. 
but it must be kept to a minimum. 

CMA must realize that it has inherent weaknesses and that It can 
circumvent the restrictive statutory provisions only so long. A 
problem that arises is CMAs lack of analysis and lack of reliance an 
authority when it exercises the writ poners. As mentioned above, 
this might be necessitated by its desire to retain its flexibility and 
perhaps take advantage af powers that technically i t  should not pos- 
sess. It pays a price far this in its loss of legitimacy with the mili- 
tary authorities because they see these exercises of writ power as 
actions taken by the court acting primarily on its own declared au- 

L'lEr paitr Bollman. 8 U.S .  (4 Cranchl 15 (18071 
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thority without solid statutory support. Furthermore, although the 
court often analogizes its position in the military justice System to 
that of the Supreme Court, it has none of the constitutional protec- 
tions which the latter enjoys. Thus i t  is susceptible to outside pres- 
sures by the military authorities as they exercise their leverage in 
Congress."3 

The classic example of haw this pressure can effect the use of the 
w i t  power is the circumstances surrounding the court's refusal in 
Steuart  to extend its jurisdiction to include Article 15 proceedings. 
After XePhail ,  an open question was whether CMA would extend 
its jurisdiction into tw-o areas which had consistently been held to be 
outside the scope of the court's authority, administrative dis- 
charges, and nonjudicial punishment under UCMJ Article 15,"' The 
court flirted with asserting its power in the area of administrative 
discharges in Harms u .  United States Military A ~ a d e m y , " ~  but de- 
clined to exercise it in that ease. 

LdsSince C M A .  IS  B creation of Congress and exereires authority pursuant t o  
legislative grants ,  i f  IS extremely rvlnerable to  pre8wre from Congress. At the 
most bnsie leutl .  the Congreai eonirol~ the  authorization t o  fund the military jus- 
fice system in general and the judicial iystem m p m t i m l m  While any sor t  01 
p i e i i u r e  by the military authoritiei I" the financial m e a  must not he too blatant. 
It must be remembered that  they submit the budget request t o  Congress and have 
great  discretion ~n what they e m  request 

ence in CangrPal 

' ' ' M d e n  Y.  Stokes. 19 C.M.A. 636 (1970) (review a i  Anicle 11 not in aid of 
jumdiet ian) .  I n  ?e Guadaiupe. 18 C.M.A. 649 (1969) ( ieview of requeat for B 
hardship discharge not in aid oflunsdiction): Mveller v Brown, 13 C.M.A. 634, 40 
C.M.R. 246 (1969) (C.M.A. will not review a denial of eonsclentious abieetor dis- 
charge) 

"lMiee. Doc. No. 76-18 (C.M.A. Sepr. 10, 1976). Harms challenged the ndmmis- 
t i a m e  discharge of West Paint cadets for violation8 of the Cadet Honor Code. 
Although the court denied the petition. ~f did so only after oral arguments, the 
submissan of bliefs, and sppecifieally "uithovf prejudice t o  reasser t  any ermm 
after petitioners have exhausted their administrative remedies and provided the 
sanetian of dismissal or i ts  equivalent is imposed." 

Aimast exactly the same language was uaed in the first opinion in Stewart  v 
Stevens, 4 M J 176 (1973). Since Slewarf s a l  ultimately dismiaaed, it can be 
strongly inferred that  C M.A.'a YEW ab t o  Its Iunsdiction over administrative dis- 
charges  1% the  same 81 i f 9  view concerning I ts  Iunsdletmn w e 7  n o n j u d ~ ~ a l  
punishment. 
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In  Steuai.t,‘4B CMA i ~ a s  preaented with a petition for extraordi- 
nary relief and a temporary restraining order involving a s e n -  
iceman a h a  had been administered nonjudicial punishment. Since 
the nonjudicial punishment was not final and the internal adminis- 
trative appeal procedures had not been completed, CMA denied the 
writ a n h a u t  prejudice to seek further relief if deemed necessary 
after the appeal was completed. 

The initial action was taken in December 1977, and it  seemed as if 
the court might extend its Jurisdiction into the Article 15 area for no  
ather 11eason than the circumstances of the particular case.147 How- 
ever, CMA v a s  dealing with a very sensitive area. Nonjudicial 
punishment under Article 16 had been traditionally considered to  be 
within the sole authority of the chain of command, and it w-ae con- 
sidered essential for proper control and discripline. 

Between the date of the initial order in Stewart and the final 
order in June 1978, several event8 occurred which tended to show 
the court that the military authorities felt that something should be 
done about CMA. In March 1978, the General Counsel of the De- 
partment of Defense called for the shifting of final review authority 
for military cases away from CMA.’4B This proposal was followed up 
by a bill introduced in the Senate by Senator Stram Thurmond 
(R-S.C) which called for essentially the same shift of review au- 
thority to the United States Fourth Circuit Court of Appeals in 
Richmond, Virginia.14g Finally, the Department of Defense cut ap- 

“‘4 M . J  116 (19771 [petition dismissed without prejudice): 5 M J  220 (1978) 
(petition disrnisiedl 

“’Stewart mi a b a i i o i  aaaigned to the USS Bryce Canyon, a ship that  wss docked 
at  a n n a l  base for an extended period of nme. Stewart allegedly committed B 
drug offense off-base ~n the w i i m  community, and his commander initially 
a a n t e d  to  eourt-martial him However,  the commander learned that Stewart could 
not be tried by a military eoun due t o  Ietk of yr isdiet ian o i e r  the off-base of- 
fense. Because of this Stewart u.88 p e n  nanjudieial punishment under U.C M.J. 
a n .  16. 

Stewart w a s  es%rgned t o  a vessel ra ther  than IO P show unit. Beenuse of this, he 
did not have the right t o  demand trial by mum-martial This limitation 18 imposed 
by paragraph 132 of the Manual for Courts-Martial (1969 Rev. ed.1 The rule 
applied w e n  though his ship W Q  docked at  B major nard base in the Umled 
States  and the rationale hehind the rule WBI naf applicable. Thus, although he 
could never be tried I“ a c o ~ r t - m m i ~ I  due t o  lack of military jurisdiction, B Msn- 
ual for Courts-Mania1 pmvislan wan technically employed to fores him to submit 
to military junndietmn and accept nowudieiai punishment. 

“‘SO# note 14. sup70 
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proximately $150,000 from the budget requested by CMA when it  
submitted its appropriations request to the C~ngres s . ' ~ '  

While these actions probabiy were not taken with the Stewart 
case in mind, the obvious intentions of the military poner structure 
were not last on CMA. In June 1978, it not only declined to exercise 
its n r i t  power but dismissed the petition, implying that i t  had no 
jurisdiction whatsoever.lsl There are also indications that the deei- 
sions of CMA in areas not involving extraordinary writs have been 
affected by this pressure. 

While the actual effect of the pressure an CMA and CMA'8 reac- 
tion to it may be uncertain, this confrontation highlights the con- 
tinuing tension within the military justice system. The future exer- 
cise of extraordinary m i t  powers will continue to be dependent 
upon the practical realities limiting the court's exercise of supervis- 
ory authority within a judicial system where it shares power with 
the military chain of command. 

lb0The request ~n question % a i  $160.000 far B neutral and independent atudy of 
the militar) p i t i c e  system Chief Judge Fletcher was very angry over deletion of 
this item He  complained bitterly to the Senate Appropriations Subcommittee. I t  
was reparted at  the time that  the General Counsel af the Department af Defenae, 
Deanne C Siemer, recommended that t h e  $160,000 be deleted from the budget 
request that  wab submitted to Congress. Army Times. May 1. 1978. at  4 

IdlThe court nei,er really had en option t o  merely deny the writ and hint at mme 
%art of junsdietian mer  nonjudicial p u m h m e n f .  The egregious nature of the eir- 
e~mbcanceb effeetirely negated this approach. and CMA U B J  faced with either 
exeraiaing i t s  p o s e r  and granting the r n t ,  or dismissing the writ  and d l  but 
conceding that i f  h id  nojuriadicfion m the  ares For T ~ P I O ~ S  cited, ~t opted for the 
latter approach and dmmirsed. 
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THE SIXTH AMENDMENT AND MILITARY 
CRIMINAL L A W  

CONSTITUTIONAL PROTECTIONS AND BEYOND* 

by Major Norman G. Cooper** 

In all cnminal prosecutions, the accused shall enjoy  
the n g h t  to a speedy and public t n a l ,  by  an tmpartial 
p f y  of the State and district toherein the crime shall have 
been committed, which district shall have been p r e n o u s l y  
ascertained by  law, and to  be z n f o m e d  of the nature and 
cause  of the  a c c u s a t i o n ,  to  be c o n f r o n t e d  zcith t h e  
witnesses agatnst h im;  to have compulsory process for 
obtaining icztnesses tn his favor, and to have the assist- 
ance of counsel for his defense.' 

I. INTRODUCTION 

"Yare than any other provision of the Constitution, the sixth 
amendment epitomizes the adversary system."2 I t  provides the fun- 
damental protections for a pereon accused of crime in our adiersarg 

* T h e  opinions and e ~ n e l u s i ~ n ~  expremed I" this aniele  are those of the author 
and do not necessarily represent the views a! The Judge Advocate Generah  
school, the Department of the Army. or any other governmental agency 

** J.4GC. Knifed Stares Army. Initruetor and Senior Instruefar, Criminal Law 
Divisan,  The Judge .Adiocafe Generaps School. Charlotfewille, Virginia. 1976 to  
present  Former military judge.  6th Judicial Cireuit. C S Army Judiciary,  
Frankfurt ,  Germany. 1972.1976 B.A.. 1964, The Citadel J . D . ,  1867, Duke Law. 
School. M A , 1975, Univerety of Southern Caliiornia Graduate of the 20th Ad- 
vanced (Graduate) Course, JAG School. 1872. Member of the Bars  o! X m h  
Carahna. the Diitriet of Columbia, the U.S. Army Coun af Militer) R e w u ,  the 
U.S District Court for the Eastern District of Xorth Carolina, the U.S. Caun af 
Military Appealr, and the U.S Qupreme C o u n  Author of O'Caiiahan Revisited' 
Srrering the Smmicr Connectton, 76 Mil L. Rev. 165 (1977); .My La, and Milttary 
Justrce-To What E f f e c t ? .  59 Mil. L R e , .  93 (1873). and book review.% published a t  
82 MII. L .  Rev. 199 (19781. 75 Mil L Rev 183 (1977). and 66 Mil. L. Rei.. 263 
(19721 

>U.S. Conat. amend VI.  
lImwmkelreid, Chambers L. Yzssiss~ppi.  ~ C S ~ ,1975) The Constttz- 

t i s n d  Righl Lo P i e s e n t  Ds.fmse E u i d e n i e ,  62 Mil. L Re, 225 (19731 
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criminal system. The essence of these proteetmns is that an accused 
person be afforded a fair h e a r ~ n g . ~  A fair heanng contemplates a 
speedy and public trial by an appropriate fact-finding body, and 
notice of the accusations with an opportunity to confront one's ac- 
cusers and present a defense with the assistance af counsel 

The sixth amendment 1s the primark source of all of these protec- 
tions, and, of course, is generally arailable to a military accused 
because "military courts, like the state courts. hare the same re- 
aponsibilitiea as do the federal courts to protect a pereon from a 
violation of his constitutional rights."< How nell  have military 
courts met the reapanaiblity of securing a fair trial far military ac- 
cused by applying the fundamental protections of the 8ixth amend- 
ment? This article examines the  basic provisions of the sixth 
amendment as they apply in military criminal l aw I t  surveys the 
several elau8es of the sixth amendment s e r i a t m ,  and also addreases 
statutory and other protections available to a military accused as 
aell as judicial enhancement of sixth amendment provisions 

11. RIGHT TO SPEEDY AND PUBLIC TRIAL 

A.  THE SIXTH AMENDMENT SPEEDY 
T R I A L  REQUIREMENT 

"In all criminal prosecution, the accused shall enjoy the nght to a 
speedy and public trial . . . . ''> Regarding one's right to a speedy 
trial, the Supreme Court has held "that the right to a speedy tnal is 
ae fundamental as any of the rights secured by the Sixth Amend- 
ment."B 

Article 10 of the Uniform Code of Military Justice' has not only 
been held to reiterate the basic guarantee of the amth amendment's 
speedy trial provisions but to "demand more expeditious military 
trials than does the It has been axiomatic in military 

' I d  ac 227-228. 
'Burns > .  Wilaon, 346 U.8 137, 142 11963). m e  el80 United States Y Jacob,. I1 

" . S  Canbt amend VI 
'Klopfsr jl. Xorrh Cnralma. 386 U S 213, 233 (1967) 

dUnited Stater I Hounihell 7 C M.A. 3 21 C M R 129 1 1 9 a  
sUmted States ,, Marshall. 22 C M.A. 431, 47 C M R 409 11973). 

c M A 426, ~30.31. 29 C.M R 244. 2 4 6 - 4 i  (19601 

' i n  u S.C. d 810 (1876) 
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criminal trials that a military accused should have the benefit of 
more stringent speedy trial requirements in circumstances of arrest 
or confinement prior to trialLo because a military accused "does not 
have the same opportunity for bail"" as does his or her civilian 
counterpart.'Z 

the Constitutional guarantee, it is only triggered by arrest or con- 
finement.13 Indeed, a military accused must be "in arrest or con- 
finement for a period of some significant duration before the Gov- 
ernment run8 the risk of activating Article Thirteen days of 
pretrial confinement alone has been held insufficient to constitute a 
violation of Article In the absence of arrest16 or confinement" 

"Article lo, Uniform Code of Military Justice (hereafter cited a i  U.C.M.J ) pro- 
vides ~n pertinent pa't' " U k n  any perron subject to  this chapter 18 placed m 
ameat or confinement prior ta t i i d  immediate steps shall be taken to  rnfarm him 
of the epetifie wrong of which he is seevbed and to t ry  him or d m m m  the charges 
and r e l e a ~ e  him." 
LLUnited States s. Mock. 49 C H.R. 160. 161 (A.C.M.R. 1974). QII a l m  Hopson, 
The Law of Speedy Tnol. Cnitsd Stoles L Burlon. e l  C M A I l P ,  44 C M R 1 6 6 :  
Lktnztrd Stoles Y. H z b b a r d .  81 C '%I A.  Is1. 44 C M R 185 110711, 57 Mil. L. R e i .  
189 at  note 6 (1972). 

"Arficie lo ,  U C.M J., provides in PBrt thnt"Ia1ny person subject t o  this chapter 
tharged with an affenae under thin chapter ahdi  be ordered info a r r e i t  or con. 
finemenl as crcvmstances TeOYLle. 

This statutory bnaii far pmtria.1 ie i t ra inf  has been extended by the Court  of 
Military Appeals to require not only P prompr review by B neutial and detached 
magistrate of pretrial emfinement under s t r ic t  standards but also adoprion and 
application t o  the miiitnry jusrice system of many of the requirements pertaining 
to ppetr id  release found ~n Part V, Ameiiean Bar Aaroeintmn. Standards, Pretrial 
Release (1968). Set United States  \,. Heard, 8 M.J. 14 (C.M.A. 1977), and United 
States  v Malia, 6 M.J. 65 (C.M.A. 1978): ~ e e  a i m  Cooper, Hove You Heard? hzew 
Rulesfor P ~ s l n a l  Conftnemmf, The Army Lawyer, May 1977, at  21. Thus, the 
absence of bail I" the military justice system hna led to  eonddeiable judieinl con- 
t r d n t  upon pretrial ies t ra int  of B military accused. 
"United States  Y .  Kelson, 6 M.J. 189 (C.M.A. 1978). 
" I d .  a t  190. 
lb1d 

etrsinl of B person by an order ,  not imposed as B punishment far  any offense, 
directing him to iemjun within certain specified limits " 
"A Q P V ~  restriction to  B unit area with hourly 8ign-m procedures has  been heid 
f m i a m m n t  LO confinement for purposes of article 10, U.C M J. See United States  
V .  Schilf, 1 M.J. 251 (C.M.A. 1976). 
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a military accused can only rely upon the sixth amendment's basic 
right to a speedy trial to protect apamst unwarranted government 
delai . I 8  

Whether one's right t o  speedy trial guaranteed by the sixth 
amendment applies t o  military criminal trials implicitly in the oper- 
ation of statutory p r ~ r i s i o n s , ' ~  by "military due p r ~ e e s s , " ~ ~  or by 
force maleuie.21 it enjoys a special significance because of statut- 
ory, executive, judicial and command enhancement. That IS. in  addi- 
tion to the provisions of Article 10, U . C . M . J . , 2 2  Congress haa ea- 
tablished certain procedural and punitwe articles of speedy trial im- 
part: Article 33, U.C.M.J.  provides that when one is pending trial 
by general court-martial, ordinarily within eight days of arrest or 
confinement the charges and investigation shali be forwarded to the 
general  court-martial  convening authority.23 and Article 98, 
U.C.M.J. ,  makes it a crime to unnecessarily delay the disposition of 
a military accused's case.24 

""it is sppnrent therefore that the draftsmen of the Uniform Code and Congress . . reaffirmed an accused's right to a a p e d )  f n d  which he could effectively 
enforce by a motion for appropriate relief '' United States Y Haunihell. 7 C M I 
3, 21 C M R 129. 134 119661 

"Srr Tichenor. T h e  A c c w e d ' s  Righl t o  o Speedy Tn-oi fin Yviitory Law. 25 Mil L 
Rev. 1, 2-8 119711. 

ll"Iilt IS apparent chat the protections m the Bill af Rights. except those which 
are erpreraly or by n e e e ~ ~ s r y  implication inappiwable. are available to members 
of our armed farces.'' United States Y Jaeoby. 11 C.M.A. 428, 29 C.M.R.  244, 
246-47 (19601. Aira,  the "burden of shoulng that military conditions require a dif- 
ferent rule than that prevailing I" the eivilian community 18 upon the party argu- 
ing far P different rule " Courtney I Willlama. 1 M J 267. 270 ( C  M A 19761 

""Article 10, Uniform Code of Military J u s t ~ c e .  10 C.S C I 8 1 0  (19701. provides 
the d e  statutory banis for the right t o  a speedy dlspasrfion of enminil  charges 
lodged against an necued person In the military justice system " United States v 
Nelson. 6 M J 169, 190 ( C  M.A 19781. 

delay 
10 C.S C. $ 338 (1976). 
"Any pereon subject t o  this chapter w h e  

(11 is responsible for mneeesssry delay in the disparition 01 m y  ease of P 
person aceused of an offense under thin chapter, 01 
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Article 33, U.C.M.J. ,Z5 has been held not to embody any substan- 
tive rights or protections, but "simply is a procedural mandate, de- 
viation from which must be measured for specific prejudice t o  the 
accused (ci ta t ion omit ted) ."ae Similar ly ,  while Art ic le  98, 
U.C.M.J.Z '  has been cited with vigorzB in decisions by the Court of 
Military Appeals, there are no reported cases of successful prasecu- 
tion under its provisions. 

The President in promulgating the 1969 Manual for Courts- 
Martialz8 added two net\- paragraphs dealing with speedy trial based 
upon judicial developments. Paragraph 681 of the Manual states that 
"[aln accused has the right to a speedy trial, the denial of which may 
be asserted by a notion to dismiss."30 The Manual further provides 
substantive rules pertaining to speedy trial in paragraph 215e,31 in- 
dicating that a military accused has a right to trial "within a reason- 
able time after being placed under a reStra.int such 8s restriction, 

~~ 

( 2 )  Knowingly and intentionally f a i s  to enforce or comply with m y  pro. 
( I S I O ~  of this chapter regulating the proceedings before. during, or after 
trial of an accused, 

shall be punished a8 B courtmait ia l  may direct. 10 U.S.C. $ 898 (1976). 
" , l o  U S.C. D 833 (1816). 
"United States  V. Nelaon, 6 M.J 189. 180 note 1 (C.M.A 1818). 

I' 
**io C.S.C. s 898 (1876). 

The cuiprits [ r h o  endanger military society in the m e a  of speedy trial1 are 
those persons in command chwged with the wsponsibihfy of enforcing and 
aeting within the puwiew of the Uniform Code of Military Justice. The way 
t o  protect the military eoeiety fiom t h e  "guilty accused" who have not been 
Provided a speedy trial i s  to  enforce by pmaeeutmg fho8e who ehose to ignore 
the obligation to  their society mandated by the  Uniform Code of Military Jus- 
tice. 

(Fieteher, C.J . .  eoncurring in the result) United States  Y.  Perry,  2 M.J. 113, 116 
(C.M.A. 1817). 

See alm United States  V.  Powell. 2 M . J .  6 (C.M.A. 18761, wherein the Court of 
Military Appeals cited ab investigating officer 8 8  having come "perilously dose" to  
VidatinP ar t ic le  98. U.C.M.J.  See #enriallv Thorne.  A i l i e l e  98 and Soredv . .  
Tnals-+! h'rrua Revisited' The AT& Lawyer, July 1976, a t  8. 

"The Manual for Courts.Martia1, United Statee. 1868 (Rev. ed.) [hereinafter 
cited as MCMl 1s an executive order of the Prei ident  issued pursumt to the BU- 
thority granted by Congress to  prei t r ibe couTt-mmtlaI procedures. It should be 
noted that  the Court of Military Appeals n s m w l y  eonstrves this grant of author. 
Lty: "Article 86, UCMJ, 10 U.S.C. I 836, only authori8es the Prei ident  of the 
United States fa prescribe rule8 of procedure, ineluding modes of proof, tn c a m  
before courto-martial [emphasis added1 (citation omitted)." United S t s t e s  Y.  
Heard. 3 M.J. 14.  20 note 12 (C.M.A. 1977). 
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arrest, or confinement or after charges are preferred. See Article 
24.'' (Emphasis addedY It is evident from this language that the 
President has promulgated a broad standard for speedy trial under 
Article 10, U C.1l.J , and the sixth amendment.33 

mportant realization of a military accused's 
found m the "nonstatutory, nonconstitutional 

of r u r f r d  S t a t e s  c .  Biii-tot1 36 The so-called Biirion rule 
applies to offenses committed after December 17.  19il in circum- 
stances ahe re  a military accused has been awaiting tnal  in confine- 
ment more than ninety 

There are t x o  aspects of the Burton rule nhich enhance a mili- 
tary accused's right to speedy trial: first,  when the ninety-day pre- 
trial confinement period i s  exceeded, the government incurs a heavy 
burden of justifying the delays, and in the absence of any extraordi- 
nary circumstancei. the charges should be dismissed. Second, when 
a military accused requests speedy disposition of the charges. the 
government must proceed immediately or show adequate cause for 
further delay.3' 

' I l d  

For an excellent diaeusiion of the insanity LSSUP I" milltar) p r ~ c f i e e  w e  Taylor. 
Building ' h e  Curhoo's .Veal The i r m y  Laayer June 1578. at  32. 

"Gilligan. S p e e d y  Tnnl  The Army Laayer October 197s. at  1. 
3621 C.M.A 112 44 C M R 166 11971) 

3'ld Specifmlly,  the Burton eaie holds, ' IIln the abeence of defense request3 for  
eontinuanie, a pm~umptmn af m Article 10 rialation %ill m a t  when pretrial ean- 
f inement exceeds 3 months " United Stales V .  Burton 21 C . P . A  112 44 C.M.R 
166, 172 L197l). 

Note that "3 months'' was later delineated as n i n e t i  days ~n C'nited States , 
Driver. 23 C M A 243. 49 C M R 376 (15741 

" I d  at  11s. 172 The 'request for speedy d iapomon'  rule ~ p p l i e b  ro eonfined 
military aeeuied Emfed Stafea + Johnson. 1 M J. 101 (C M A 1576). 
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The Court of llilitary Appeals has reaffirmed the necessity for 
the E m i o n  requirement, namely that "the Uniform Code demands a 
more prompt performance by the gorernment [than civilian lair1 in 
bringing the accused to The court has applied the rule 
rather rigidly in  spite of hard i - e ~ u I t 3 . ~ ~  Recently. however, the 
Court af Militaq Appeals has appeared more sympathetic to gov- 
ernment travails in bringing a ease to t r i a F  or a t  least has been 
unwilling to disturb lower court opinions sustaining the gavern- 
ment.41 Thus. while there is no question that the Burton rule adds 
considerable impact ta a military accuaed'a right to speedy trial. it is 
also apparent rhat any too rigid application of the rule should be 
avoided.42 

In addition to the sixth amendment right to speedy triald3 enjoyed 
by a military accused. as a-ell as the statutory, executive and judi- 

a'Vmted States  v Marshall. 22 C M A  431, 433, 47 C M R 409, 411 I19731 

"In the Henderson csie. the  Government W E  accountable for 113 days of pretrial 
confinement In smre of the ~ e n o u ~ n e s  of the charm-murder  and eonimraei ,  to  
commit murder-and the difficult) a i  bnnging t h e c a s e  t o  trial in 0 k m b w a . t h e  
Court of Military .Appeals held. "[Tlhe i a ~  [Burton rule requiring dismissal of the 
charsel l  c m n o t  be mnared because i f  IS distasteful to a d $  i t .  f a r  eben more 
I m p 6 t a n t  than the demand that  comicred enmmals are to be  huly punished 18 the 
absolute imperative that  the l a w  13 fairly and equally applied to s11." Unrled 
States  I. Henderson. 1 Y.J. 421. 427 (C.M A 1976) 

4aSre e 9 , r n i f s d  States  v Cole 3 M J 220 (C M A 19771 

" S e i .  r 0 , United States jl. Dauglaa. 2 M J. 1091 ( I . C . M . R .  19771 pet d m  , 3 
M.J 92 1C.M A 1977) pet ,fm rrconsid?ralion d e n u d  3 M J. 132 ( C . M . A .  19771. 

""The court's innexibrlity [in applying the Burton rule to  the fact i  in United 
States  V. Henderson, note 39, ~uprol resulred neither I" the achievement af IYQ- 
tice nor the maintenance of discipline " Gsneh. W h o  is Out of Step7 The Army 
Lawyer. June 1973. a t  1. 6 

There nre indications that  the Court of Military Appeal8 recognizes the dangers 
of applying the Burton rule too rigidly "Speedy f n a l  1s never a matter  of mere 
mathematics, whether the total falls bhort of or ereeeda an arbi t rary magic fig- 
ure.'' United States  Y .  Roman. 6 M?.J 385. 389 (C.M.4. 1978. Fletcher C J , eon- 
curring m the result) 

*"he Supreme Court has expounded four factar i  t o  be balanced in each eaie to 
determine uhether  there has been a denisl a i  one's speedy t r i a l  right under the 
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cia1 gloss on such, one in the armed forces can look to command 
promulgated rules to secure an expeditious trial. 

For example, the Commander-in-Chief, United States d r m y  
Europe, has establiahed a so-called "46-day rule" for inferior 
courts-martial. This rule provides for the dismissal of charges a t  
inferior courts-martial which have not been brought to trial within 
forty-five days of restraint or preferral of  charge^.'^ The Court of 
Military Appeals gave further impetus to this command-made 
speedy trial provision by holding that the judiciary 1s rested with 
"the right ab ivell as the duty to assume Government compliance 
with the terms of the 46-day rule."4s 

Of course, the judiciary must be careful to conform ita speedy 
trial interpretation of service regulations to situations where spe- 
cific rights are conferred upan a military accused. In t w o  instances 
where military judges dismissed charges because of noncompliance 
with regulatory processing times, the Air Force Court of Military 
Review eranted extraordinan relief reversine the trial iudees and " "  
affording the goiernment an opportunity to bring the charges 
anew.45 

Thus, while it appears that a command may impose additional 
guarantees of speedy trial which inure to the benefit of those sub- 
ject to the command's reguiation. the mere existence of regulations 

sixth amendment' the length of any delay, the reasons for the delay. m y  a s s e r f m  
of the speed) trial right dunng the delay, and any preiudiee suffered dunng the 
delay. See Barker \ U'mgo, 407 U S. 514, 530-533 (1972). 

The Court of Military Appeala has stated that this approach 1% ' to be followed I" 
r e ~ o l v i n g  claimed infringements of the Sixth Amendment's right t o  a speed) 
tna l  " United Stares Y .  Nelson. 5 M J 189 191 note 7 (C M A 1978) 

"Para. 2-4.1. USAREUR Supp. 1 t o  AR 21-10, Military Svsflce (31 Jan 1918) 
provider in pertinent par t  

Unless charges referred t o  a summary 01 special court-martial (me1 B 
special ~ o u r f - m ~ r f i d  e m m r e r e d  t o  adiudne B bad conduct diecharpel are 
brought to  tr ial  uithin a5 days from ihe-date pretr ia l  eanfmemeit. ~r 
rest. or pretraii restriction 18 imposed or the date charges are preferred, 
rhichever  16 e s r l i e ~ ,  the charges will be d i m m e d  by the GCM [general 
eoun.martial1 eonvemng authority on written spplicnfion 

4JUnited States Y .  Dunks, 1 M J. 254. 256 (C.M A 19761. 
"United States v Deftmger ,  6 M J 505 (A F C M R 1978) This caie has been 
argued before the Court of Military Appeals but no declaim has been announced. 
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concerning the speedy processing of cases does not automatically 
secure such guarantees. 

If there is one facet of the sixth amendment uhich has direct and 
unquestionable application to military criminal law practice it is that 
of the right to a speedy trial. Indeed, a military accused's right t o  
speedy trial has been polished to a striking sheen with statutory, 
executive, judicial and command embellishments and outshines that 
of his or her civilian counterpart. 

B. RIGHT TO A PUBLIC TRIAL 

"While the precise origin of the right to a public trial has been lost 
in the mist of passing time, there is clear evidence that it is part of 
our common Ian heritage."" The aixth amendment expressly incar- 
porated the common law right to a public trial.48 

"As a general rule, the public shall be permitted to attend open ses- 
sions of co~r t s .mar t i a l . "~~  More significantly, however, the right to 
a public trial appears no%- to be "as full and complete as in civilian 
courts."l' That is, the sixth amendment guarantee of a public trial 
is available to a military accused directly, without regard to any 
artifice of "military due p r o ~ e s s . ' ' ~ ~  

"United States  V.  Brown, 7 C M A. 261, 22 C.M.R. 41. 45-46 (1956). 
'*See Kleimbarf Y.  United States, 388 A.2d 878 1D.C. App. 1978). 
4sWmthrap, Military Law and Precedents 161-62 ( Id  ed. 1920): see  a180 H. Moyer, 
Justice and the Military, aee. 2.520 (1972). 

MCM, m p m  note 29, a t  pars. Sae This same language appeared in the 1951 
Manusi. 
"United Stares  Y.  Mereier. 5 M.J 868 (A F.C M.R 19781 

"In i t s  h r s t  consideration of the right to  public t n a i ,  the Court of Military Ap- 
peak UDQ wged by appellate deienee counsel t~ consider " that  the n g h f  t~ B pub- 
i ie  trial I P  part  of military due proeeas and that  denial of this right was, per * a ,  
prejjudicaily e r r o n e ~ u ~ . "  United States  Y. Brown, 7 C.M.A. 251, 22 C.M.R 41, 44 
(1956). Indeed, the court held thnt an exelusionmy order ' ' 80  impinged upon the 
right to a public trial that  It denied the accused what we v i e s  as military due 
process of iau."  Id. a t  49. 

Nevertheless, the m a i m t y  m Brown seemed to interpret the Supreme Court's 
decision in Ez paria Qumn. 317 U.S. 1 11942). as saying that  "in cases tried by 
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In  Cnilrd S t o f i s  i Gi.ttnda,,,53 a decision most often cited for that 
part of the opiman concerned with a military judge's duty t o  in- 
m w t  on uncharged misconduct.54 the Court of Military Appeals 
clearly indicated that military criminal trials fall n i th  the ambit of 
the sixth amendment right to public trial.jj 

Given the application to military criminal trials of the sixth 
amendment's ngh t  to a public trial, the Court of Military Appeals 
recogrneea that "the right to a public trial is not absolute. and under 
exceptional circumstances. limited portions of a criminal trial may 
be partially dosed m e r  defense objection (footnote ~ m i t t e d l . " ~ ~  In 

tdev,57  the court found that the presentation of 
matters may justify the e x ~ l ~ s i o n  of the pub- 

lie.s8 In Gw,ideii a military judge had excluded the public "from 
virtually the entire trial as t o  the espionage matters."j8 The Court 
of ?/liiitary Appeals held such action constituted a denial of the ac- 
cused's right t o  a public trial because the judge had "failed to satie- 
factorily balance the competing interests . The court nen t  . . 
general ~ o u r f - m ~ r t i s l  presentments or indictmenfa by P Grand J u r y  are not re- 
Q w e d  nor IS  publie  trial by ju ry  guaranteed." id a i  47 

s'2 M . J .  116 C.11 A 1 9 i i i  

"See. e 0 , Cooke,  T h e  ['nited States Court of .Mi!itory Appeals, 1975-1977 
dudtcialmng the  .M?litoiy Just ice  S y s t s m ,  76 MII. L .  Rev. 43 at S6 S i  (19 i i i  

s*Cnifed Stsiei I Grunden. 2 M.J. 116, 120 ( C . M . A .  1977) 
,'id 

"Para. SSr of the Manual speeifleally states that for '  s e c u n ~ y  or ather goad res 
mnb the publre may be excluded " Further. "All spectators may be excluded from 
an entire t n a l .  over the aceube#r abjection, only t o  p m  em the disclasure of cia%- 
s f ied  information " 

"United Stafea v Grunden. 2 M J 116. 120 note 2 1C.M.A. 1977) 
'Old at 124 
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further to enunciate an elaborate procedure wherein the military 
judge in a preliminary hearing would determine if the prosecution 
has "met the heavy burden af justifying the imposition of restraints 
an this constitutional right (footnote omitted)."e1 

First ,  the military judge must determine whether there has been 
an adequate demonstration of the classified nature of the matters in 
issue; second, the "scope of the exclusion of the publie" must he 
determined.62 As to the latter part of the balancing test announced 
in Gmmden,  "[rlhe proeecution must delineate which witness will 
testify on classified matters, and what portion of each witness' tes- 
timony will actually be devoted to this 

Such a requirement, of course, contemplates a complicated, bifur- 
cated presentation of evidence wherein the public is Lhuttled in and 
out of the courtroom depending upon the witness' specific classified 
utterance3.e' 

Nonetheless. such is deemed necessary by a mqarity af the Court 
of Military Appeala, because "[tlhe procedure w e  set forth i s  to pro- 
tect an individual's rights under the sixth amendment and to pre- 
vent those rights from being ignored on the basis af unthinking ac- 
ceptance of gorernment claim8 of need without the appropriate 
demonstration of that need."6s 

" I d  B L  122. 
' l i d  at 123. 

"There ere inherent diffleultiea in applying the procedure outlined m Grunden. 
The Court of Military Appeals plaeea the burden on the m i l i m y  judge to properly 
exeicme dmeretion to aroid tvining his m u m o m  into a puppet show 

"IClontinulty of featimon) and the fact  that a given witness' testimony deal8 
virtually exelu~isely with classified materiala are eerfainly factors which could 
lead to the excluimn of the publie from all of a gi>en witness' testimony Iegardless 
of the fact that a partian w b  not concerned with such matter&." United States V. 
Grunden. 2 M . J .  116,  124 note 20 ( C  M.A. 1977). 

edUnifed States v Grunden. 2 M . J .  116, 125 note 20 ( C . P . A .  1977). 
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The right to a public trial guaranteed by the sixth amendment 1s 
now unquestionably available to military accused.66 Although the 
right to a public trial is not an absolute right,b' a military accused 
enjoys considerable procedurai protection under the holding ~n 
P#zted  States tm G,mnden. is  Unaddressed in Gruxden are difficult 
issues inrolred in the exclusion of the public to protect against the 
adverse effects of publicity on a fair trial.Bs In  addition, problems 
exist when an accused, as oppoaed t o  the government, request8 the 
B X C I U S I O I I  of some or ail of the public during the taking of testimony 
to obtain a fair In  spite of the many questions which remain 
as to a military accused's right to publie trial, the basic guarantee to 
such under the sixth amendment is well protected in military cnmi- 
nal tnals 

111. RIGHT TO A JURY TRIAL 

"[Tlhe Sixth Amendment right to trial by jury uith accompanying 
considerations of constitutional means by which juries may be 
selected has n o  application to the appointment of members of 
courts-martial (citations omitted)."" I t  is clear from Supreme Court 

ssYmted States I Yereier. 5 M . J  866 (A F C M R 1978) 
s7Ses 
116. 120.21 (C M I 197). 
e s 2  X,J  116 (C M A 1977) 

g , a r i w l e ~  and eases cited in note 6. United Sfafea , Grunden. 2 M J .  

differ8 frok &e eansideraiianr employed r h e n  the defendant re&st% e ~ ~ l u i i o n  
of the public in order t o  insure a fair tr ial  S r r  Sheppard v Maxrell.  384 U S 333. 
86 S CI. 1507, 16 L.Ed.2d 600 (19661: Eater v Texas. 351 U S  532, 35 S Cf 
1628, 14 L Ed 2d 543 (1965) " United Stares v. Grvnden 2 M J. 116, 122 "ale 10 
(C M A  19771 

While the first amendment undoubtedly guaranreei freedom of the pmas. 8 1  
does not guarantee "a const i tut ional  right t o  apeem1 m e a s  to i n f o r m a i m  not 
available t o  the public generally . . " Brsniburg 3, Hayes, 408 1 . S  611, 684 
(1971) 

'nComoaie United States 5 Martinez 3 M J 600 ( N  C M R. 1977) lrefuial ta 

pendent , + m e s s  father mer  accused's objection) 

"United States Y Kemp. 22 C M A 152. 154, 46 C.M R 112, 164 (19781 
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that a military aceused enjoys no right to a jury trial. 
Indeed, "[tlhe apparently mandatory provision of the Sixth Amend- 
ment of trial by jury IS, when correctly interpreted, restricted by 
common law as i t  existed when the amendment was adopted, its 
contemporary interpretation, and in the light of the long continued 
and consistent interpretation t h e r e ~ f . " ' ~  That is, there has never 
been a right to tnal by jury for a military accused," nor is one 
recognized today.'5 

However, a majority of the Court of Military Appeal8 ha8 indi- 
cated some displeasure n i th  the appointment for courts- 
martial membership: "Suffice it to say that court members, hand- 
picked by the convening authority and of which only four af a re- 
quired fire ordinarilr must vote to convict for a valid conviction to 
r emi t ,  are a far cry from the jury Lchedule which the Supreme 
Court has found comtitutionally mandated in criminal triaia in both 
federal and state court systems (citations omitted)."" Even given 
its dissatisfaction with the present system, the Court of Military 
Appeals appears reluctant to judicially tamper with its mechanism8 
on the basis af the m t h  amendment's jury guarantee, leaving i t  to 
Congress to legislatively reform the system.'B 

The recent Supreme Court case of Ballezc 1. Georgia,'* haiding 
that "in a state trial af a nan-petty offense, a jury of leas than six 

""The Supreme Court has held. eonsistenrly, tha t  m e  whose scatus subject8 him 
CD rrlal by court-martial  IS not entitled t o  t r i a l  bg jury." Cnifed States ~ , ~ C u l p ,  14 
C M A. 195. 33 C M.R. 411, 419 (19631 S r r ,  L 9 ,  Er p a d r  Milligan. 1 1  U S. 2 
(18661, E E  pailr Qulrin. 317 T.S l(1942). and O'Callahan > .  Parker, 396 U.S. 268 
(1969) 

' 8Unmd Jfaces Y .  Culp, 14 C M A  199. 33 C.M.R.  411, 421-22 (1963) 
" S e e  ve1ner. Supra "ate 66 

"See e 9 , Knifed State8 \ Rice. 3 M J. 1004 (K.C M.R. 1Wil "The Supreme 
C a u n  and vwtually e ieryme  else agree tha t  the righr 10 B trial by petty j u ry  18 
exeluded by necealary ~mplicafion "'J Bishop. Justice Under Fire 140 (1974). 

' * S e e  Article 2 6 ,  U C.M.J , 18 C.S C. 8 826. For a short discusaim of caurt-  
msrflsl membership, 8ee  Byme,  V~lllsry Law (2d ed 1576) at  326-30 
"United States Y MeCarfhy. 2 M J 26, 29 note 3 (C.M.A. 1976) 

Conitifufional quedtmns aaide, the percened fairneas of the military j u s t i c e  
system would be enhanced immesbursbly by cmgresaional ieexsminslion of the 
presently utilized j u r y  selection process." I d  

's425 U S 223 (19761 
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persons unconstitunonallg deprives a defendant of his sixth and 
fourteenth amendment rights to  a J W )  provided renewed 
opportunity for military appellate courts to review "whether the 
military jury system as embodied in Article 25,  Uniform Code of 
;Military Justice, 10 U.S.C. 5 826. offends the Sixth Amendment, 
whether the Sixth Amendment right to  trial by j w y  applies to the 
military, and whether constitutionally military juries must reflect a 
representative erosa-section of the military community."81 

The argument that a court-martial composed of only fire member? 
violated a militar? accused's right to jury under the sixth amend- 
ment was first considered in l ' iiited Stntei c .Ifuiiigotiiury82 and 
summarily rejected, the Army Court of Military Review finding the 
Balleic decision inapplicable because " the military forces are 
exempt from thore provisions of the Sixth Amendment of the 
United States Constitution under consideration (citation omitted) 
. . . , 'm3 The Court of Military Appeals has apparently decided not 
to disturb the aell-established principle that the right to jury prori- 
sion of the sixth amendment has no direct application to courts- 
mart id8 '  

The right to a jury may not apply directly to military criminal 
trials. However. are the considerationr in Ballew including the re- 
quirement far a six-member jury, applicable t~ courts-martial as a 
matter of due process of law guaranteed by the fifth amendmenrlss 
The Court of Military Appeals has applied the fifth amendment's 
due process protections, to include equal protection of the lavs,  to 
militarg criminal trials.se 

l'Bebie, .Mznim,im &-urnher o / J u ? ' o ~ 8 ,  16 I m  Crlm L. Re1 79 11978) 81 79 
'LUnited States \,. McCarthy. 2 M.J 26 29 note 3 IC M I  1976) 
l a b  M . J  832 1.4.C.M R. 19781 

. .. .I . 
of whether a military aecuied'a "fifth and aixfh amendment eonitifutmnal rights 
were violated uhen his J Y ~ )  on findings and sentencing consisted of only f ive 
members and the maximum ienfenee which he could reaeire l a 3  I" exeebb of six  
month& confinement "United Slates v. Lamels 6 C . M  R. 11 ( C . M . A .  19731 Later 
the grant of revlev on this i s m e  wa8 iacafed United States 1 Lamela 6 C M R 
32 1 c . M  A I B T ~ I  

abThe fifth amendment provides ID pertinent part that  "No perron shsil . be 
deprhed of l i fe.  liberty or property. a l f h o v f  due proeeic of law . ' L' 8 
Canat amend V 

8aSec United Stales v. Courtney, 1 M . J  435 1C.M A .  19761 In this ease, srhifrari 
proseeutron under m e  of two equally applicable p m m o n s  a i  the  U C M J. with 
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In C n i t e d  States i.. Wolff,B' i t  was urged tha t  Article 16, 
L.C.M.J.  requiring only five members on a general court-martial, 
is violative of equal protection considerations of the fifth amend- 
ment's due process clause. Balleii t'. Georgiass held, in effect. that 
"the quality of justice provided by group deliberations decreases as 
the size of the group is reduced, to the point that the product deliv- 
ered by groups of less than six 1s unacceptably poor."9o Therefore, if 
a military accused is tried by a five-member court-martial, while 
others are tried by courtr-martial composed of six or more mem- 
bers, that accused arguably has not received equal protection of the 
Iaxs. 

The Navy Court of Military Review in Wolff found this argument 
unconvincing. The data in Ballex, to support the premise was can- 
sidered inapposite. That i s ,  courta-martial are not randomly com- 
posed to represent a cross-section of the community, but rather are 
"deliberately chosen on the basis af who is best qualified to sit as a 
court member."n' The Navy Court of Review thus held that the only 
due process to which a military accused i e  entitled i8 that which 
Congress enacted in the U.C.M.J., rejecting the suggestion that the 
B d l m  rational posed a genuine problem of due process ~ iz -a -u tz  
courts-martial.e2 

The right to a jury trial is perhaps the one clause of the sixth 
amendment which historically has had no application to military 
criminal trials. That "[tlhe realities of modern criminal prosecution 
have compelled the highest court of the land to broadly construe the 
guarantees of the Sixth A m e r ~ d m e n t , " ~ ~  appears not to have af- 
fected that precedent to any appreciable extent. 

greatly disparate maximum punishments waa held violative of equal protection 
under the fifth amendment's due pmeeas clause. 

.'5 M J. 923 (N C . M . R  1976). 

.'18 U.S.C. 8 816 (1876) .  
'8426 U.S. 223 11978). 
s'United States Y.  Woiff, 5 M J. 923, 925 (N C M R 1878). 
" I d  

" I d  Aha, "[Wle da not believe that since the number of members is variable. the 
remit is disenmination that i i  so unjustinable ss to be v io laf i~e  of due process " 
United States \ .  Montogomery, 5 M J. 632, 834 1A.C.M.R. 1973). 

"United States Y. Jackson, 5 M.J.  223, 224 1C.M.A. 1978). 
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IV. THE RIGHT TO BE INFORMED OF 
THE ACCUSATION 

"The provision of the Sixth Amendment giving the accused the 
right 'to be informed of the nature and cause of the accusation' was 
designed to ameliorate the common-lax rule which . . . denied the 
prisoner anx right to learn the terms of the indictment until it was 
read over to him slouly a t  the t r i a lP '  

Inasmuch ad "the Uniform Code itself requires courts-martial to 
afford most of the protections the accused would hare under the 
C o n s t i t u t i ~ n , " ~ ~  it  is not surprising to discover that in military 
criminal trials "the person accused shall be informed of the charges 
against him a i  soon as 

The U.C.?II.J. right to be informed of the charges v a s  initially 
considered by the Court of Military Appeals as one of the "rights 
which parallel those accorded to defendants in civilian courts 
Thus. the right to be informed of the charge? w a s  considered to be a 
fundamental part of court-martial procedure which "presupposes 
the existence and application of the constitutional Article 
30b, U.C.M.J. ,  has been held as "embodying, in substance, the pro- 
visions of the Sixth Amendment of the Federal Constitution that 'in 
all criminal prosecutions, the accused shall . . . be informed of the 
nature and cause of the accusation' (citations omitted)."gs 

Because of statutorylo0 and otherlo' protections which greatly 
expand a military accused's right of notice there is a paucity of mili- 

"'Article 10. U.C.M.J . ,  provide8 that "[wlhen any person ivbieef fa  chis chapter 
13 placed in arrerf 01 confinement pnar t o  trial, immediate step9 shall be taken to 
inform him of the specific wrong af rh ich  he 18 scevred " 10 U 5 C 5 810 
(1976). 

In addition. article 31(bl. U C M.J. .  I" part pmwder. "IN10 person evbject t o  
this chapter ma) mterrogate. 01 requeef any statement from an accused or B per- 
IO" suspected af m offense uithouf first informing him a i  the nature of the BC. 
euaatlon . ' 10 U .S .C .  9 831(bi (19701. Also arfiele 35, L'.C M.J..  provide8 
that "[Tlhe trial counsel t o  whom m~rf -marf la l  charges m e  referred for rrlal nhsll 
cause to be served upon the aeeuied B copy of the charges upan which trial IS to be 
had " 10 U S.C.  5 335 (19701 

)*>The Mnnunl m.ei emphn$i% to the basic notice requirements in the U C.M J. 
Paragraph 32(flLil. MCP,  ~ u p r a  note 29, s ta tes ,  "iBlefore forwarding the 
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tary case8 which coneern failure to advise the accused of the nature 
of the accusation.'o2 It i8, nonetheless, quite clear that a military 
accused does enjoy the right to be informed of the sixth amendment 
through statutory implementation or otherwise, 

V. CONFRONTATION 

A.  INTRODUCTION 

An accused's right t o  "be confronted with the witnesses against 
him"Io3 has a significant history of constitutional interpretat i~n. '~ '  
Today the right of confrontation has developed into a multifaceted 
guarantee of criminal due process,'0s which extends from the basic 

'O'In Mattox Y.  United Stntes, 156 U S. 237 (1896). the Supreme Court applied 
the sixth amendment confrontation e l m a e  to federal promut ima.  emphasizing 
that It means that an accused should be able t o  see his or her ~ e c u ~ e r s  fseeto-face 
and subject them t o  ~ m % & . e x ~ m m a f i o n .  However, it was not until Pointer V.  
Texas. 380 U S. 400 11965). that the Suoreme Court extended the sixth amend- 
ment eonironration elau80 to the states a'. part of due process. 
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right of an accused t o  be present in the courtroom1o6 t o  a paramount 
right t o  cross-examine government ivitnesses.loi 

Sonetheless. there remain many unresolved confrontation issues. 
For example, concerning the use of out-of-court statements. the Su- 
preme Court has generated some confusion with m decisions in 
Colifamin L G , e e n l a B  and Dut tou  u E r a n ~ . ~ ~ ~  That i s ,  it is uncer- 
tain what confrontation standards should apply to the out-of-court 
statements of an absent Sonetheless, the Court of Mili- 
t a r r  .looeala has manifested a construction of the right of confron- 

be present with counsel a t  the taking of depositions. in that such 
"substantiall>- affords him t h e  right of confrontation guaranteed by 
the Sisth Amendment."11z In so holding. the court overruled its 
oun  precedent to the  contrary,113 and now a military accused and 
counsei "shall be present at the taking of an?- deposition unless the 
accused ~onsen t s  t o  the taking of the deposition in the absence of 
himself, his counsel. or both.""' 

Indeed, the Court of Military Appeals has also held that "the 
right of confrontation as embodied in military due process requires 

1 0 ' I l l m o i a  V.  Allen 39: U.5. 337 (1970). Unrfed States 3 Cook. 20 C M A 604. 43 
C.M.R.  344 11971) Of course, an accused ma) \oluntanly ua i ie  his e u n ~ t i f u f i o n a l  
right IO be pmsent. MCM, ~ u p r a  note 29 para. I l e  See United Stater j .  Peeblei 
2 M . J  404 (A C M R 1976). 

l"Dauis Y Alasks. 415 U S 308 (1974): Q L C  United States Y .  Canley, 4 M J 327 
(C M A 1978) uherein the refusal a i  a milifari  t r i a l  judge uith experfine as t o  
rhe evidence before him to recuse h i m s e l f '  flagrantly ignores his [the accused 81 
riphf t o  confront  the witnesses against him (footnote amitred) " I d  at 330. 

'OS399 U . S  145 (1970) (admiralon a i  hesrssy statement doer not p e r  i e  v lds fe  
confrontatlo" elallbe). 
10e400 C.S 74 (1970) (confrontation elaude applies where heresay declarant be- 
comes aeeusor) 

lLo€or  a proposed ~ o l ~ t i m  t o  the problems of admiaaibrlify of out-of-court  state- 
ments L i ~ - n  the canfrontstion r l s u ~ e ,  see Graham. The Con/ronlation cloicsi. 
t i l e  H r o i s o y  Rule and fhe Fo ig r ! f u l  il'i!ress 56 Tex L Rev 151 119731. 

"'11 C.M A. 128. 29 C Y.R  241 (19601 
l x ' l d  at 249. 
"SUnlfed Stare. v Parnih.  7 C M h 337. 22 C M R 127 11966). and United 
Sfsfen Y Suffan.  3 C M A 220, 11 C >l R 220 (1953). 
"*MCM, 8 d p m  note 25,  para l l lh(2) :  1er also para 14Sa o i t h e  Manual 
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that actual unavailability be established before a deposition of a 
serviceman is admitted into evidence."115 This negates the "one 
hundred mile clause" of Article 49d(l), U.C.U.J. , l lB as a p e r  se 
basis for admission of a deposition 

The adrnissiblity of former testimony is likewise conditioned upon 
eonsiderations of canfrontation. so that the accused must hare been 
afforded an opportunity to hare counsel "and to confront and cross- 
examine the witness . . . . "'l7 Again, actual unavailabilit>- must be 
established before former teetimon! le admitted against a military 
accused,11s perhaps a stricter requirement than that enunciated by 
the Supreme 

I t  may be fairly stated that a military accused has enjoyed full 
benefit of the protection of the sixth amendment, insafar as confrron. 
tation in the courtroom 1s concerned, whether in terms of cross- 
examination or of the evidentiary requirements 8s to deponents 
and hearsay declarants. 

B .  EXTENDED RIGHTS OF CONFRONTATION 
1 .  P,et,ial Co,ifTontat?an 

"The right to confrontation is basically a trial right."120 Sot- 
withstanding this basic principle. the Court of Military Appeals has 

xxsKniled States \ G a m a .  20 C.M A 167 43 C.M.R. 397 (1971). United States V. 
Dans. 19 C.M A 217, 224, 41 C.M R.  217. 224 (19701. cf United States I ,  Mohr,  
21 C.M A 360. 46 C M R 134 (1972) 

L"MCM, supra note 29 at  pars 1416; sir United Stater v Burrow. 16 C M A 94, 
36 C M R 260 11966). 

LL'United States j. Obligacmn. l i  C M.A 162. 37 C M R 300 (19671. For a gen- 
eral discusaim of former testimony in milltsr) criminal la>\. _sei DA Pam 21-22, 
supra note 116, at  ch 23 

"OBnrber V.  Page. 390 U S 119. 725 (1968) 
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articulated a right of confrontation and cross-examination at the 
pretrial stages of a case.121 That i s ,  a majority of the Court of Mill- 
tary.Appeals has held that, in order for the statutory requirement 
for a pretrial inueatigation121 to be properly met, it is necessary 
that an accused be afforded an opportunity to confront and cross- 
examine available adversary witnesses. 

A E  to what adversary witnesses must be present for cross- 
examination during an Article 32, U.C.M.J. ,123 investigation, the 
Court of Military Appeals has devised a balancing test: "The aignifi- 
came of the witness' testimony must he weighed against the rela- 
tive difficulty and expense of obtaining the witness' presence at the 
in~estigation."'~' Thus, in Cnited States  i' Ledbet fer , '9s  the failure 
of a trial judge to grant a motion "to reopen the investigation and to 
order the lire appearance of the Government witness"126 was pre- 
judicial error when the witness was in the service and subject to 
military orders. 

The opportunity for confrontation at a pretrial stage of a general 
court-martial also extends to a military accused who was denied an 
opportunity to confront a key adversary witness prior to trial at 
either the pretrial investigation or by way of depasit imi2'  In  
LTniied States i.. Chestnut '2B the accused xas forced by the trial 
judge "to proceed to tnal in a rape case aithout having examined 
the prosecutrix under oath prior to trial."l2* and this constituted 
reversible error in spite of the fact that the accused did intervie- 
the witness prior to trial and confronted her a t  trial.'30 

'"'United Srafea, Ledbetter. %pi0 note 122. at  42 
L " b 2  M.J. 31 IC M A 19761 
L"Id at 44. 
LZ'United States j, Chestnut, 2 M J 54 1C.M A. 19761 
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The Ledbetter-Chestnut rule as to pretrial confrontation has even 
been applied to  the circumstance where a witness was "unarailable 
for full cross-examination a t  the pretrial investigation due to  his 
refusal t o  answer certain questions a n  the  grounds of self-  
i n~ r imina t ion" '~~  but later would testify freely at trial. 

The right of pretriai confrontation is a unique feature af statutory 
investigatory  requirement^,'^^ but a failure to assert the right by 
nay  of a request to depose civilian witnesses before or a 
demand for a new investigation at trial in the case of an available 
mili tary r e su l t s  in "the merge r  with the  erass- 
examination rights a t  triai and the absence of any perceptible ad- 
verse effect on appellant's rights removes any basis for r e v e r ~ a l . ' " ~ ~  

P .  Confronting the Exper t  

In Cnited States P. E a a n ~ ' ~ ~  the Court of Military Appeals held 
that a laboratory report qualified for admission under the business 
entry exception to the hearsay rule, thereby permitting the proof of 
substances as illegal drugs without the necessity of initially calling 
to testify the expert who prepared the report. In so holding, how- 
ever, the Court observed that an accused does not "forgo the right 
to attack the report's a~curacy."'~' In  other words, the accused may 
request the witness "far the purpose of challenging the procedure 
he used or hi8 competency to make the examination. . . . 11138 In so 
doing, "as the business entry is admissible without the in-person 

her abmlanf 8t t n a l . "  Cnifed Stales V.  Chestnut, 2 M . J .  85.  86 note 1 (C M.A. 
1976). 

c u e d  and his c ~ u n i e i  at the initial trial. United Srateb Y.  Chestnut, 4 M.J .  642 
(A .F  C M.R.  1971). 

x"Unired States V.  Jackson. 3 M J. 597, 599 (N.C Id R .  1977) 
lS'Srr  note 123. supra 
x""mited States V .  Chumlare. 6 M J 143 (C.M A 1978) 
>*'United States Y.  Crus, 5 M.J. 286 (C.M.A. 1978). 
>"Id 81 289. 
18'21 C.M.A. 579, 45 C M.R.  363 (1972). 
"'Id at 366. 
L"United States I. Miller, 23 C.M.A. 247. 250. 49 C.M.R. 380, 383 (1974). 

61 



MILITARY LAW REVIEW [VOL. 84 

testimony of the declarant, the accused can assert  hie right t o  
cross-examination. . . "138 

The Ecarii decision did not address the question of an accused's 
constitutional right to confrontation. While subsequent decisions by 
the Arm5 Court of Military Reweir hare sustained eonvictims on 
the baaia of the laboratory reports without the presence of the pre- 
paring expert,"O the issue is no\, before the Court of Militar) Ap- 
peals."' 

In CoiiJoriiin L. Gi.ee,t142 the Supreme Court observed that the 
confrontation clause of the sixth amendment prmides more protec- 
tion than hearsay r u l e s - " ~  have more than once found a violation 
of confrontation values even though the statements were admitted 
under an arguably recognized hearsax exception (enations omit- 
ted)."143 Of course. under E ~ n n s  an accused may aloays insist on 
the presence of the xitness for cross-examination. thereb? securing 
essential confrontation even nhen a laboratory report is admitted as 
an exception to the hearsay rule. 

It remains to be seen whether the Court of Military Appeals will 
require the presence of an expert as necessary to ~ o n f r o n t a t i o n ' ~ ~  or 
whether the failure to request the presence of the expert for cross- 
examination will be considered a waiver.'45 I t  IS submitted that the 
present Eva,is requirements are adequate and "would neither con- 
atitutionalize the hearsay exceptions nor ~ m p a i r  them useful- 
ness.""~ 

Laseid 
L I O S e r .  e 9 United States v .  Burrell. 5 M J 617 A C M R 1976). and United 
States Y U'afkins. E M.J 612 L4.C.M R 1978). 

1<1See. e 9 , Snited States ,. White. 6 M .I 133 IC M A 1976) In this c a m  the 
Court of Military Appeali granted i e n e u  on tu0 issuei railed by appellate de- 
iense eoun~el,  m e  ofuhlch % a i  8 s  fol laus "Absent the fe~f imany of the eramin 
ing chemist UT the ~l lpulntlan of the parties BI to  the identity of rhe charged sub- 
dtaneeb, appellant * a i  denied hi6 sixth amendment right of confrontation by the 
proof af the offenre b i  the laboratory report alone " I d  PI 134 

Lc1399 U.S 149 (1910) 
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3.  Othe,. Coi2fi.ontntion Cons iderairons  

In Chambers 1: . W i ~ s i s s i p p i , ~ ~ ~  the Supreme Court held that an 
evidentiary rule barnng the cross-examination of a defense witness, 
McDonald, who had confessed to the crime charged against the ac- 
cused and then repudiated the confession, together with the exciu- 
sion of hearsay testimony of other witnes8es to  whom McDonald had 
confessed, resulted in a violation of due process. 

While the decision rests upon due pracesa aspects of fair trial, 
these aspects are essentially those of confrontation and due process. 
As to confrontation, the Supreme Court found the curtailment of 
cross-examination of McDonald violative af the accused's confronra- 
tian right.148 

Perhaps more important, the accused was denied compulsory 
process because he was prevented from "using reasonable methods 
of examination to develop evidence in his defense from a witness in 
hi8 favor (footnote Indeed, i n  Cnzted  S ta t e s  D .  
Johnson. lSo the Court of Military Appeals focuses on the latter to 
reverse a conviction obtained after the exclusion of a reliable third 
party confession offered by the accused. 

What is significant in the Chambers decision af the Supreme 
Court, and in the Johnson decision of the Court of Military Appeals, 
is the specific incorporation of sixth amendment confrontation and 
compulsory process rights into due process cansiderations of fair 
trial.1s1 

"'410 U.S 284 (1973) 
at 296. 

"'Wesfen, 8zil)ia note 104. sf 613 Chambers jl PiBsL88iool. 410 U.S. 284 (1973). 
has been cansirved 8s establishing B eonatilutianal righi present defense e>>. 
denee Si? Imrmkeireld, C h o s b r i s  c Yt8at8atppz. - C.S  - 11975,, Tho 
Constitutmnai Rwht I n  Present Defenae Ebtdence. 62 Mil L Rev 226 (1973). 

"O3 M J. 143 ( C . M . A .  1977) 

xs'A fair trial should afford an aeeuaed at leait ''a right to examine the wimes~ee  
against him. t o  offer testimony and t o  be represented by counsel.'' i n  ve Ohuer. 
333 u s. 257. 273 (1948). 
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VI. COMPULSORY PROCESS 

A .  INTRODUCTION 

The compulsary process prmiiion of the sixth amendment did not 
enjoy any special importance as an element of fair criminal pro- 
ceedings until 1967.1s* That year, in U'ashtngton i.. the 
Supreme Court brought "compulsory process for obtaining wtnes-  
ses in his favor"lJ4 to life as a "fundamental element of due prac- 
e ~ s " ' ~ ~  for an accused. In  that case an accused was prevented from 
presenting testimony in his defense from an already convicted ac- 
complice because a state statute made the latter incompetent totes-  
tify.lse 

. 

The Supreme Court held the statute unconstitutional under the 
campulsari process clause of the sixth amendment, observing that 
the "right to offer the testimony of nitnesses, and to compel their 
attendance. if necessary, is in plain terms the ngh t  to present a 
defense, the right to present the defendant's version of the facts as 
well as the prosecution's to the JUTS so I t  may decide where the 
truth l ies. ' '157 

The year 1967 not onl) marks the moment uhen  compulsory proc- 
ess i iaa  recognized as a v i ta l  feature of due process and applied to 
the It w a s  also the year that the Court of Military Ap- 
peals speciailq- recognized the application of the sixth amendment 
compulsory process clause to military criminal trials. In  Knifed 
S f o t e s  I .  Y a ~ i o s ,  the Court of Military Appeals rejected the con- 
tention "that the 3 1 t h  Amendment, United States Constitution, 
nght  to have compuiiory process for the accused to obtain witnes- 
se, in his favor does not appl) in trials b) eourt-martial."'eO 

' " F o r  8" excellent discussion of the hiifor) and e o n s f i r u f i ~ n a l  development of 
compulsor) p m e r i  see Westen.  The Compulsory Process C l o u s r  73 M x h  L. 
Rev 71 11974) 

1"388 E B 14 (1967) 
Ia4L' B Canif amend V I  

I a 6 l d  a t  16. note 4 
Ls71d st  19 

w v a s h l n g t o n  T ~ ~ ~ ~ .  388 r s 14 19 (1967) 

l l l i i  

' e e l 7  C M 4 10. 37 C.M.R.  214 11967) 
" ' Id  8r 278 

€4 



19791 SIXTH AMENDMENT 

Of course, a military accused is statutorily guaranteed compul- 
j u r y  process under Article 46, U.C.M.J.,161 but the Court of Mili- 
tary Appeals also makes it clear that under the sixth amendment 
clause a military accused "may not be deprived of the right to  sum- 
mon t o  hie aid witnesses who it is believed may offer proof to negate 
the Government's endenee or to support the defense."1BZ 

B. MILITARY COMPULSORY PROCESS 

Given the fact that a military accused's right "to compel the at- 
tendance of iritnesses who, it is believed, may offer proof to negate 
the Government's evidence or to support the defense is one eon- 
stitutionally and statutorily protected,"1eS what. if any, constraints 
are there n i th  respect to compulsory process? 

Initially. if a court-martial is without the requirite statutory au- 
thority to compel the attendance of an important witness, as may 
occur overseas ivhere process is lacking, then there is ''no constitu- 
tional alternative except to abate the Alao, a mdi- 
tar>- accused's right of compulsory process "le not absolute in that it 
involves consideration of relevanq and materiality of the expected 
testimony (citations omitted)."1B5 

Indeed, absent an averment of materiality in the request for a 
witness, the Court of Military Appeals held in Cnzted States i. 

L"Artiele 45, U C M J. .  pmmdes: "The trial counsel. the defense e~unsel,  and the 
court-martial nhsll have equal opportunity t o  obtain w f n e s b e s  snd ather evrdence 
m accordance with such regulsfmnr a i  the President may prescribe. Process IS 
ived m court-martial cases t o  compel ~ i f n e d ~ e ~  t o  appear and teatify and to cam- 
pel the produetion of other eiidenee shall be ~lmi lar  to that uhieh courts of the 
United States having criminal junsdicfion may lsxfull> issue and shall run t o  any 
part of the Knifed Stater. OT the Territories. Commonueslth. and P O B J ~ S S ~ O ~ B  " 10 
K S C. B 845 (19761 

"'United States 5. Sxeeney. I4 C h1.A 559.  602, 34 C M.R 319, 382 (1964) 
"'United States V .  Irurrslde-.4pante. 1 M J. 196, 198 (C.M.A. 1915). 

"'United States v Dsniel~, 23 C . M  A 94, 96. 48 C.M.R 6 5 5 .  657 (1974) For 
example. there appears "no a p e d i e  statutory or regulatory authority which 
grants Knifed Statea military aufhontiea acting on their own, the power t o  %urn- 
mon a civilian rerrding in the United States and compel his stfendance at  B trial m 
B foreign country " United States 1, Boone, 49 C M.R 709 (A C M.R 7091 

~ ' ~ U n i f e d  States 5, Carpenter. 1 M.J 884. 385 (C M A 1976) 
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L ~ e a s ' ~ ~  that "no violation of the appellant's right to compulsory 
process to secure witnesses c 
curred."'6' Once materiality 1s 
discretion determines "if the a 
quired or nhether justice may 
ternate form of testimony."'68 Therefore, if "in the sound discretion 
a i  the trial judge. the teztirnony of that [requested] witness would 
be merely cumulative to the testimony a i  other defense nitnei-  
~ e s , ' ' ~ ~ ~  then the live presence of the witness 1s not required. 

This reflects only that merely cumulative testimony a d d  be in 
the final analysis irrelevant. and there 18 " n  
the testimony of a witness which would 
therefore, it is not a nolation of a defendan 
to den? him such R uitness."170 

Although the Court of Militart- Appeals has thus recognized cer- 
tain limitations of a military accused's right of compulsory process. 
it has also acknowledged that ordinarily a military accused's right to 
the production of favorable uitnesses should be generously con- 
strued. Herely because a witness' testimony is repetitious does not 
make it pei  SI curnulatire: the trial judge should exercise his dieere- 
tion to determine nhether there 1s "an important impact to be ex-  
pected from some repetitire teatunony,"'" and therefore necessary 
to a full and fair trial Also, ''once the testimony of witnesses has 
been found by the judge to be merely cumulative and once the judge 
has ruled how many of these witnesses w111 be permitted to testify 
purauant to government-paid process, only the defense may prop- 
erl) decide which of these uitnesses will be utilized."172 A military 
accused i s  entitled to the production of uitnessed in his or her farar 

l s S 6  M . J  167 (C M .4 1976). 
" ' I d  zf 172 

"'United States v Scott, 5 M . J  431, 432 IC M . A  1978) In  Cnifed States > 
Carpenter. 1 M J 384 (C M A 1976). Judge Cook I" the majorit) ~ p i n i a n  stared. 
"once msferislify has been r h m n  the Garernment must either produce the ril- 
ness or abate the proceedings ' I d  at  386-86 Haue ier  in suhiequent c a m  he 
retreats from the broad ~ m p h e a f i o n i  of his uords and find8 that Imlateriality 
done does not establish entitlement to the presence 01 the witnesses BL t r i a l  
Cnited States v. Tsngpur. 6 M.J 426. 428 (C M . A  10781. 

""United States b Will~sms 3 M J 239. 243 IC M A 10771 
>?Old 8r 242. 
"lid at 243 note 8 
"*id 243 note 8 

66 



19791 SIXTH AMENDMENT 

not only on the issue of guilt or i n n ~ c e n c e , ~ ' ~  but also on motions"' 
and during presentencing "military necessity" 
natnithstanding.17B 

The procedures for requesting a witness are set out in the Man- 
ua1,I7' and while the S a v y  Court of Military Review has indicated 
that m i c t  compliance with these requirements is a 
reasonable demonstration of the purpose for calling the nitness mag 
be r u f f i ~ i e n t . ~ ' ~  In any event, the Court of Military Appeals has 
questioned 1% hether the "Manual provision improperly dieenminates 
againet an accused because it impozes burdens in the procurement 
of a defense witness that are not imposed an the Government,"1Bo 

"'United State8 7 Jouan, 3 M J 136 (C.M.A. 1977) (accused may nor be eampel- 
led t o  accept iubst i tute  Uifnesi of lesser impact because of military e o n r e n m c e ) .  
An accused is entitled not only to  material r i t n e s s e i  whose testimony supports 
the defenie but a180 to ui tneiaei  ahose tesrimany mpeachea the credibility of the 
p r m e e u f l ~ n  theory United States  Y .  Iturralde-Aponle. 1 M . J  196 (C M I  1976) 
In this m e  the court found It error ta deny a request far  B defense w f n e ~ ~  %,hose 
testimony uouid suppart the aeeuaeda claim of self.defenie by demonsfiating that 
the victim UBI the likely a g g m m r  m a murder case. 

L"Cnited Stale8 Y .  K W W  5 M.J 701 (N C M R 19781 Ouriidietion matron), and 
United States  Y .  Daly. 47 C M R 366 (A C.M R 1973) (command influence ma. 
tl0"). 

L'aUnited States b .  Willis, 3 M J. 94 (C.M.A. 1977). The court found that a re- 
quest far  presentenemg u i f n e s s e ~  a t  rehearing %as improperly denied. 

"'Unired Starer V.  Carpenter. 1 M J 384 1C.M.A. 1976) If W Q  here found error 
t o  deny production Of character w,ifnebb on the basis of military necerrity 

I7'Paragraph 1150,  MCM, m p r o  note 29. requires that  m accused submrt B writ- 

the end6 of just& 

"nKnited Stnter  / .  Vietar. 3 M J 962 ( S . C . M . R .  1977) This ease concerned a 
iequei t  for production of an expert w i ~ n e s ~  far ero~~-erammafion 

"BUmred States  Y l iederkorn.  60 C.M.R. 341 (A.C.M.R. 1975) (request far pro- 
duction of expert  for erms-examinatm):  i e e  also Unlted States  v Johnson, 3 M , J  
772 (A.C M R 19771 lrequeat far  production of expert far ero~~-exarnmation! 

Arguably. these cases, as well as Vietar, note 178. 8upm involve confrontation 
mole than eompuiaory process. H o w e ~ e r ,  "the autcorne should be identical 
uhether  the accused's r i i t h  amendment claim anses m the  context of hie right to 
be eonfronted with the witnesses against him or hi8 right t o  obtain witnesiec I" 
his favor." Western,  m p m  note 104, st 628 

I"United States  V.  Anas, a M.J 436, 438 (C.M A 1977). Sor note 178, wpro 
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namely. an accused must hitially secure his witnesses by approral 
of the prosecution. This requirement arguably conflicts with the 
equal opportunit) t o  obtain witnesses prescribed by Article 16. 
U.C.M.J.lB1 

All in all, a military accused enjoys the full protection of the cam- 
pulsor? process clause of the sixth amendment, and benefits further 
from statutory requirements which provide witnesses in his favor at 
no expense. While it is true that the production of defense witnesses 
is perhaps procedurally incamenient. subject to the discretion of 
the trial judge, and ultimately tested for prejudice,181 a military 
accused does hare compulsory process a t  all stages of a court- 
martial, which affords a full opportunity to present a defense. 

VII. RIGHT TO ASSISTANCE OF COUNSEL 
A .  THE SIXTH AMENDMENT'S SCOPE: 
TURNER'S CONSTITUTIONAL SWEEP 

The right to counsel "is extended to the military accused both by 
the sixth amendment to the Constitution and the Uniform Code of 
Military Justice."'83 And it appear% that a mqority of the Court of 
Military Appeals has adopted v i e w  favoring a constitutional right 
to counsel which not only inures to a milltar) accused, but one ahich 
may also be asserted sim sporitr by a counsel who generally repre- 
sents the accused. 

a case which 
addresses a military accused's sixth amendment right to counsel 

Such is the import of Cnited States  L T u r n e r ,  

" > l o  U.S.C. 5 846 (19761. See note  162 m p ~ o  

"*Erroneous denial of B defense request for a maferlal wfness  ''1s not automafie 
ground for ~ e v e ~ b a l  of m ofherviee valid eonviet ion:  n must appear that the demal 
reSulted ~n B fair nak of prejudice to  the aeeuaed." Knifed States v .  Christian 6 
M.J. 621. 627 (A C M R 19781 See a180 United Sfafea Y.  Lucas, 6 M J 167 
(C.M A 1978). 

L'3United S t s t e i  v Anmr. 6 M.J.  351 (C M A 1978). 
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prior to an interrogation. An examination of the approach taken by 
the current Court of Military Appeals in Turner illustrates the ex- 
tent to which one's constitutional right to counsel applies in military 
criminal law practice. 

The accused in Turner had been released from confinement by 
civilian authoritier and was delivered to  an Army Criminal Inveeti- 
gation Division Office for questioning about offenses for which he 
w-as ultimately convicted. While the accused was in an interrogation 
room, a civilian attorney confronted the investigating agent and ad- 
vised the latter that he represented the accused generally and asked 
to speak to him. This request was denied, and the accused was not 
informed of the attorney's preaence. "After an advisement of rights 
under Article 31, U.C.M.J. and Unrted States ti. Tempia,  16 C.M.A. 
629, 37 C.M.R. 249 (196i),"'ss the accused stated that he did not 

"'Id a t  149 Artieie 3 1 .  U C.M.J. provides' 
(81 N o  person subject to thia chapter may compel any person to  ~nerimi- 
nate  himself 01 to m w e r  any question the answer fa  which may tend to 
i n m i m i n m  him 

(bl Sa person subject ta this chapter may interrogate, or request m y  
statement  from, an aceused or a person euapected of an offense Uithout 
firet informing h m  of the nature of the aeeuistim and sdviaing him that  
he does not h a w  to make any statement regarding the offense of which 
he i s  w u e e d  or suspected and that  any dtatement made by him may be 
used as evidence against him in P tnal by c o u r t - m a i f i d  

(cl Na person subject t o  this  chapter may eompel any p e n o n  to  make a 
statement or produce evidence befoie m y  military tnbunal  d the state. 
ment OF evidence is not matenal  to  the m ~ u e  and may rend to  degrade 
him. 

"If the accused was informed of the offenie of r h i e h  he WBB nuapeeted of hi8 
right to make na statement ,  and that  any statement that  he dld make e k l d  he 
used against him, Article 3 i  W L P  generally eompiied with." DA Pam 27-22, 8upra 
note 116, at 32-10 

The requirement that  an aceused undergoing evstadial intermgation must also 
be informed that  he has a r i g h t  t o  an attorney W Q  made applicable t o  mihtary 
criminal isu' bv United States  V .  Tempia 16 C.M.A. 629 37 C.M.R. 249 (1667). 
This ease applkd to  military criminal law ;he eansti1ution;l right to eounsei a t  the 
atage of custodial interrogation as mandated by the Supreme Court in Mwsnds V.  
Arizona, 884 U.S. 436 (1986). 

In addition, the Manual speclfieaily requires that  ~n accused in cvatody be ad- 
weed of his right to COYIIS~I. See para. 1400, Manual for Caurte.Mnrtis1, 1969 
(Rev. d l .  
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want an attorney and executed a valid aai\er  of rights. The accused 
then gare a confession. 

The admimbiiny of the confession w.s framed by the Court of 
Military Appeals as a sixth amendment right to counsel issue. That 
is, "uas the denial to civilian counsel of the opportunity to c o n i e r ~ e  
with his client prior t o  the Brit interrogation a demal of appellant's 
Sixth Amendment rights, rendering the first confession inadmissi- 
ble?"'8i 

A majority of the Court of Military Appeals anmered this ques- 
t m  affirmatively. hone\ er, the circumstances in Tu 
weigh against this conclusion. As acknouledged 1 

onty of the Court of Mitar) .  Appeals.18' the 
as not a t  a critical stage1B8 in the criminal proc- 
would be required. That 13, the accused \%as not  

actually under interrogation n hen the civilian attorney appeared 
and "[alt that point a suspect has no right to warnings, nor must the 
Government proffer appointed c o ~ n z e l . ~ ~ ' ~ ~  

IVhat. then. in t h e  circumstances of T u i ~ i a ~  girei  rise to a sixth 
amendment nght to caunsell Apparentl) the request b; the ei\-ilian 
attorney who generally represented the accuaed IS to be equated to 
a request by the accused himself to see counsel,1s0 and "if the sus- 
pect asks for his own retained counsel and is refused he has been 
denied his Sixth .&mendment rights."1e1 

can be criticized on at least two grounds. 
t hale had counsel at the time the police 

"'See  note 185, supra 

'The doctrine of consultation at  'eritieal slagel haa been applied t o  pmeedinga 
where important rights could be lob[ by m unknowing defendant, absent the as 
sistance of knoaledgeable counbel. ' United States v Jaekaan. 5 M J. 223 225 
(C M.A. 1 9 i B I  

"'United Stsfes i Turner. 3 M.J.  670, 676 1A.C.M.R 1877). ndopied by the 
Court of Military Appeala i n  Enifed States  ,. Turner 5 M.J 148. 149 1C.M A 
1978). 

Is(' There IS no difference between counsel Lo?elaee's abbertmn of his elient'b 
right t o  eounbel and a similar assertion by appellant himself. I t  le  eaunrei'a n g h t  
and duty t o  act for hrs c l ient  " I d  B L  573 

l P L l d  sf 576 
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refusal occurred. . . and attorney Lovelace's statement that he 
represented appeilant and wished t o  act for him made him appel- 
lant's counsel at that time and place."L82 

While i t  is clear that a right to counsel does not depend upon an 
accused's request for 3 u ~ h , ' ~ ~  it 1s difficult to discern how counsel in 
T u r n e r  could claim a sufficient attorney-client relationship to act on 
behalf of the accused in claiming a personal right t o  c o ~ n i e l . ~ ~ ~  I t  1s 

hard to "see that the laii-Fer-client relationship beti%--een appellant 
and counsel had at that time been established for the military crimi- 
nal investigation a t  

The linchpin in the  T i i m r i  decision IS the existence a i  an 
attorney-client relationship which could trigger a denial of the sixth 
amendment right to counsel nhen  either asserted by the accused or 
his counsel in the former's behalf. There is minimal evidence that 
either the accused or the civilian counrel in Tvr i ie r  had manifested 
any relationship with respect to the detention of the accused as a 
criminal suspect prior to Therefore. it is question- 

's"1d at 573 

" S S r r .  e 9 . Camel? ! Cochran. 398 U S 606 (1962). Here the Supreme Court 
found tha t  the preiumpfion a i  ~ b a ~ v e r  at  a State trial cannot operate to  deprive an 
aeeuaed of the  right to  c o ~ m e l .  because the right does not depend upon request by 
the accused. 

L s d " C a n i t m t m a l  rights a m  personal " Brewer s .  Wilhams, 430 U S. 387, 
419 (1977) (Burger. C d.  dissennng), see  ais0 State Y. Johns. 16; S e b .  590, 177 
N:.W.Zd 580, 586 (19701 ISeuran. J . ,  dissentmgl. 

LsaUnited States! Tumer. 3 M J 670,  571 IA.C.Y.R. 1973). i r i m r d .  5 M J. 148 
(C M A 1977) In Its majant )  opinion. the Army Court of Military Review de-  
cided the  case on mtutoL(y. as opposed t o  sixth amendment rights t o  ealiniel. S e e  
discvirion ~n par t  7'11, ieetian B. of this a r t ~ c l e .  rnfra 

"'The civilian counsel ~n Turnri. B Mr Lovelace. U P O ~  learning of the accused's 
presence. informed those holding the sacuied tha t  "he represented appellant on 
some other  matters and considered himself aounael for the  appellant gener- 
dly. . . " Cnired States v.  Turner.  3 M J. 570. 571 (A.C M.R 1913). r e i e r s e d .  5 
M.J. 148 (C M . I  1977). 

. .  

The Court of Military Appeals hsn stated ' ' that acceptance by the accused IS an 
absolute neee~mfy  f a  the establishment of an ~t to rne ) -chen t  relatmnship ( m r a t m  
omitted) " Uniled Scales T.  Ilerion. 6 M J. 440, 443 (C.M.A. 19781. 
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able whether the attorney in T,ir,ier had any standing to see the 
accused under the attendant c i r ~ u m s t a n ~ e i . ~ ~ '  

A second prdbiem in Tar,irr iz the question of ahether a constitu- 
tional right to counsel could arise prior to the interrogation. As 
pointed out by Judge Cook in dissent, the opinion adopted by the 
majority could be considered wrong "because it fails to  recognize 
that the constitutional right to counsel does not arise before formal 
charges are filed or an adversary judicial proceeding, such as a pre- 
liminary hearing or an arraignment, taker 

Indeed, the Supreme Court has held only that "[Olnce adversary 
proceedings have commenced against an individual. he has a right to 
legal representation when the government interrogates him." [Em. 
phasis Because no "adversary proceedings" had been 
brought against the accused in Turner. perhaps "as far as the con- 
stitutional provision for the assistance of counsel 1s concerned, a 
custodial interrogation of the kind in i8me may be initiated aithout 
the presence of a lawyer for the person to be interrogated."90o 

"'Judge Castello's opinion tn T u i n e r  adopted 8s the  i n f x  d e e f d e n d i  by the 
majority af the C o u r t  of Military Appeals. IS  bared pr lmanlj  upan People j. 

Donovan, 13 S Y 2d 148, 243 N . Y . S  2d 841, 193 S . E . 2 d  628 11963). cited with 
approral by t h e  Supreme Court ~n Eseobedo / .  I l l i n a l ~  378 U 5 4 %  487 11964) 
and Miranda I Arizona 384 U S 436. 465 note 36 (1966) 

Donovan. It should be noted, IS  one of a series of Ye% York appellate court  
decisions which extend the right t o  counsel ~n that  jurisdrcfion well beyond sixth 
amendment requi~ements  Recently the Sew York Court of Appeals held that  'a  
eiiminal defendant under indictment and ~n custody may not w a n e  his right IO 
e o u n d  unle~s he does so ~n the presence of a n  attorney " People b .  Settles. 
24 Cr  L 2336 (1879). 

I n  Donoion the lieu Yark Court af Appeals condemned 'continued ~ n e o m -  
municnda lnrerrogatlan of an accused af ter  he or the l au je r  rrtoired by hlm or hls 
famil) has requested Lhat they be alloaed to  confer together " [Emphanra added 1 
id at  a x  

'seUniied Sfam v. Turner. 5 M . J  148. 150 (C M 4 1978) (Cook. J d i ~ ~ e n t i n g l  
>**Brewer v Williams. 430 U.S 381, 401 (1977). 
*~~UDmled States v.  Turner. 5 M J 145, 150 (C M h 19771 [Cook. J. dissenting1 
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Even if the majority opinion in Turner reats upon less than Secure 
factual and legal underpinnings, its central message is clear: The 
sixth amendment right to counsel in military criminal trials extends 
to any circumstance where counsel's presence is necessary 80 that 
"the person confronting the puissance of the state will not be forced 
to stand alone but s i l l  be guaranteed his right to a fair trial consmt- 
ent with the adversary nature of criminal praaecution.''20' 

B. THE STATUTORY SCOPE: 
McOMBERILOWRY3 STATUTORY SWEEP 

As noted, a military accused's right to coumel sterna not only 
from the sixth amendment, but also from statutory authority.202 In 

'OIUnited States  Y.  Jackson, 5 M.J. 223, 244 (C.M..!. 19181 

*a'Artiele 21, U.C M.J.,  se ts  forth the requirements far  munstl at  courts-martial 

A military aecusdi  statutory right to appointed lawyer-counsel is only a b w  
lute I" general emrta-martial. 10 U.S.C. 5 82lb (1916) In special muiL8-maitld B 
military neeused is entitled to appointed inwyer.eaunse1 except I" isre eireum. 
itaneea where physical eonditiona oi military exigencies prevent obtaining qual. 
ified eounsei. 10 U.S.C $281~ (1916). In  addition, when B military accused 18 not 
represented by lawyer-counsel at a bpeeisl court-mamid a punitive discharge 
emnot  be adjudged 10 U.S.C. 5 819 (19161 

In both general and epeeid eoun8-martid B mihlar) accused may be repre-  
sented by individual eounbel, a e i i i i ~ s n  lawyer a t  no expense t o  the Government. 
or B military lawyer I f  reasonably available, ~n addition t o  appointed munael 10 
U.S.C. $ 838 (1010). 

There 18 n o  statutory piovi8ion for munwl in wmmary c o u r t s . m ~ r t i ~ I ,  and the 
Supreme Court has held that  a military accused hae no sixth amendment right to 
coumei m summary eourfs.martial because such are not criminal praeeedingi 
Middendori Y .  Henry, 426 U.S.  25 (1916). Middendarf has been criticized ab tend- 
ing "to obscure the  boundaries of eonbfitUflmsl protection aiforded member8 of 
the armed aerviees and t o  weaken the impact of the right t o  counsel afforded d l  of 
Ameriem civilian society " Note, Mditaiy iuatice-Right 10 Counsrl-Sm?vzcrrnen 
Tned  E e l m e  Summary Caufie-Maifiol Hove N o  Con$litiilzonal Right to Counsel 
Middsndoila Henry, 445 V.S $ 8  i i978J. 54 T e r .  L. Rev 1411, 1481 (1916). 

The Couif  af Military Appeals, of cou18e, defer8 to  the Supreme Court ~n de- 
termining the extent to which military criminal trials are subject to the sixth 
amendment right t o  c~uniel. Nonethelesa. the Court of Military Appesla applied 
Mzddendoil in B manner to  narrow the utility of ~ u m m a i y  mur t a -mar f i~ l  without 
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interpreting the scope of Article 27,  U.C.MM.J..203 in providing a 
right to counsel for military accused the Court of Milltar! Appeals 
has extended its provisions to hold that "once an investigator is on 
notice that an attorney has undertaken to represent an indindual  in 
a military criminal Investigation. further questioning of the accused 
ivnhout affording counsel reasonable opportunity t o  be present ren- 
ders a statement obtained involuntary under Article 31(d) of the 
Uniform This holdine co\-ers the situation where an inves- 

counaei represents the accused 

As discussed, in L,,ited States L T 
Court of Military Appeals held that th 
counsel protected an accused who gave a confession after proper 
warnings and aaiver but m circumstances where a cirilian counsel 
who generally represented him was barred from seeing the accused 
prior to questioning. Because the Court of Military Appeals' notice 
to  counsel requirement in U w t e d  States 1. . V ~ O m b e r ~ ~ ~  and Unszted 
S ta tes  L Loi.i.ryzos i i  predicated "on an accused's statutory nght to 
counsel a, set forth in Article 27 and not the Sixth Amendment 
right,"2o9 the accused in Turner could not claim the benefit of that 
requirement. Sonetheleis, the .lfcOinher,Loicr~g rule for military 
accused ghea an extra dimension to  the right to counsel as secured 
by Article 27, U.C 1\1.J.210 

. .  . 
cnnnot be uaed t o  escalate punishment 

An argument has been advanced that. in spite ofMiddendorf a" opportunity lor 
an Army accured t o  be represented b) couniel  at summary courts-martial st i l l  
exisfa. S e e  Platronrki. The R q h t  #e Counsel at  o Sumnrarg Cow-Martial The 
Army Lauyer. March 1977, a t  12 

I" 1 
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C .  THE PROBLEM OF WAIVER:  TURNER 
REVISITED 

At the same time the Court of Military Appeals in i h i t e d  States 
Y .  Turner"' amplified the scope of the sixth amendment's right to 
counsel in military criminal trials,212 it identified a basis for naiver 
of that right. After the accused in T u m e r  was first questioned 
without counsel, he consulted n i th  his attorney. Five days later the 
accused in Turne? i v a ~  again interrogated, and again he properly 
was advised of his rights and gave a waiver. The investigator, a Mr. 
Kurtzrock, then took a second statement from the accused 

Bt trial when asked about the taking of the Statement from the 
accused, the investigator testified that "[Hlis answer to me was my 
lawyer told me not to  tell you anything, Mr. Kurtzrack, but I could 
care less: I'm going to  tell you what-I don't care what my lawyer 

In  addition. the accused did not request his lawyer's pres- 
ence when giving the Under these circumstances the 
Court of Military Appeals held that "an individual, after conference 
with his attorney, [may] waive his presence a t  an interrogation."21s 

Thus, the eomewhat curious result in Turner is that a military 
accused's right to consult comael when questioned can be claimed 
by an attorney generally representing him in the absence of any 
request by the accused, but when that same attorney adviaed him 
not to answer questions the accused may reject that advice without 
consultation. 

Perhaps the most Lignificant recent case concerning waiver of 
counsel is Cniied States li. In Hili .  the accused was given 
proper rights warnings and said that he wanted counsel and uished 
ta make no statement. Thereupon the accused w a s  placed in a de- 
tention cell for nine hours and told finally that the inxwstigators had 
information that he was implicated in the robbery which formed the 
baais for his ultimate court-martial. At that time the accused said he 
wanted to talk, 60 he !%--as again advised of his rights and stated he 

lLIS M J. 148 (C.M.A 1978). 
lL'Sre diaevasion in pert VI I ,  ~ e c f m n  A,  of fhia  article, infra 
1'8UUnifed Stafea ,. Turner. 6 M . J .  148. 149 ( C . M . A  1918). 
""Id 
"lid 
11'5 Y.J. 114 (C M A  1978). 

75 



MILITARY LAW REVIEW [VOL. 84 

no longer wanted counsel. He gave a statement which was admitted 
over objection at his tr ial. 

The Court of Military Appeal% first observed that the accused's 
initial request for counsel increased the burden of demonstrating a 
proper Raiver of COUIIEBI. Examining the evidence m Hi!!. a major- 
Ity of the Court aE Military Appeals found this burden had not been 
met: "Rather than demonstrating a voluntary relinqulshment of his 
rights, such evidence reflects an erosion of such rights by the gor- 
ernment officials 

Judge Perry, concurring, identsed the eroded rights as Articles 
2i2" and 31.219 U.C.IM.J., and opined that "once an accused re- 
quests counsel during an interview by a law enforcement agent and 
the Interview 1s terminated therefor, subsequent renewal of that 
interriea is not permissible aithout the presence of counsel unless 
properly A s  t o  the IYBIVBT, Judge Perry apparently eon- 
templates that the interrogator upon being advised that the accused 
)\ants counsel. cannot renew questioning"mthout assuring that the 
accused has consulted with an attorney and does not desire the 
presence of that attorney during further interrogation.'1221 

The Court of Military Appeals in its recent decisions concerning 
waiver of one's right to counsel appears to place a heavy burden 
upon the Government to demonstrate the \aluntary nature of the 
wairer but, once that II  shoan, t o  alloa the ivairer to stand. 

">'Id  at 116. 
*"lo U S C 3 827 (1976) 
"'10 C S C 5 831 (19761 
**°Cnited Stater v HIII. 6 M J 114. 16 (C M A 197% 
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D. POST-TRIAL RIGHTS TO COUNSEL 
In  19i; the Court of Military Appeals decided Cmted States ii 

Goode,222 a case which holds that a copy of the a n t t e n  post-trial 
r e ~ 1 e a ~ ~ ~  must "be served on counsel for the accused with an oppor- 
tunity to correct or challenge any matter he deems erroneous, in- 
adequate or misleading, or on which he otherw-lae xishes to com- 
ment.' 'z24 

In addition, the Court of Military Appeals required that proof of 
such service he made part of the record, and stated that the "failure 
of counsel for the accused to take advantage af this opportunity 
within 5 days of said service upon him inll normally he deemed a 
waiver of any error in the review-.''22s The waiver doctrine of Goode 
has been strictly applied by the Court of Military Appeals,21e 
thereh? enhancing the role of counsel in the post-tnal review proc- 

Two years after Goode. the Court of Military Appeals elaborated 
extensively on the role of counsel in the post-trial process. In  
Cnited States i P a / e , i i u ~ , ~ ~ '  the court found an accused's right to 
COUIISFI abridged where a trial defense c o u n d  advised the accused 
to forego appellate representation and that counsel himaelf did not 
provide minimum post-trial repreaentatian. Such advice was er- 
roneous and the decision by the accused to waive appellate counsel 
was "a nullity and cannot constitute a naiver of the right to repre- 
sentation by an attorney in his appeal."2Z8 

ess. 

,221 M.J 3 (C M A 19751 
hi  article 61, L! C M J.. prmldes that a a n t r e n  opinion by t h e  btaff judge adro- 
eate or legal officer 1 8  required for general eourta-martlsl records. 10 U.S C. I S 6 1  
(19761 

*"'UniLed Stares v. Goode. 111 .J  3, 6 (C M A. 19i61 
* l a l d  

1 Z v e a  Knited States v M o r n s o n .  3 M . J .  408 (C M A 197:) and Umted States \ 
Barnes, 3 M J. 406 (C.M A 1977) In the latter ease the C a v n  of Milltsry Appeals 
ID the face of an apparently defierenf reriew found W B I V ~ T .  but recognized that "a 
case could arise which i n v ~ l v e ~  inadequate repreaentatlon by ~ o u n s e l  *here 
~ _ a i v e i  would not be applied. . . " I d  at  407 

Kale f h s f  the defense comael musf be provided aeeeib  t o  the reeard of trial bo 
that he  csn meet his post-trial reipaniibilifies Cmred States V .  Crus, 5 M J. 236 
1C.M A 19781. 
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Further, the Court of Military Appeals laid out four spec~fic re. 
sponaibilmeP9 for defense counsel in the post-trial process. First ,  
counsel must advise the accused as to the appellate process and take 
appropriate action during the intermediate reYieiis of the case. See- 
ond, the accused and any appellate counsel should be informed by 
trial defense counsel of the specific grounds or issues on appeal. 
Third, counsel should "remain attentire to the needs of his client by 
rendering him such advice and assistance as the exigencies of the 
particular case might require."23o Finally, counsel should maintain 
the attorney-client relationship until properly relieved to ''assure 
the uninterrupted representation of the accused."231 

Since Pnientus  \%-as decided, the Court of Military Appeals has 
continued to stress the importance of the right to counsel in the 
post-trial process. The Court of Military Appeals has gone so far as 
to state that ,  "[Albient a truly extraordinary circumstance render- 
ing virtually impossible the continuation of the established relation- 
ship, only the accused ma)- terminate the existing affiliation with his 
trial defense counsel prior to the case reaching the appellate 
leve1."132 

Furthermore, the Court of Military Appeals has made it obvious 
that the original trial defense counsel is the proper party to carry 
out any post-trial responsibilities.z33 Thus. as to the right to counsel 
in the post-trial process, a military accused enjoys a full extension 

*"Id sf 83 
The Court  of Military Appeal8 cited rhe P T O I I ~ L O ~  for deferment of sentence 

i n  a r t i c l e  57d.  V C M J as an example of xha i  e o u n ~ e l  might be expeered to reek 
far an accused. Article 57d U C M J , proiidei in i e l e i a n t  part  

On application b y  m amused uha  18 under 8entence t o  confinement that  
has not been ordered executed. the c m i , e n i n g  surharirp or,  ~f the BC. 

evaed is no longer under his jurisdiction. the officer exereieing genera. 
eouri-martialluri~dictian over the command fa  which t h e  accused 1s cur- 
rently amgned .  map in h i %  so le  diierefian defer s e w i c e  of t h e  sentence 
f "  ranflnement 

10 U S  C .  D 857(d) (1976) 

' " I d  
'"'United Starer v Iversan. 5 M J 440, 44243 ( C  M?.A 18781 

* * B S ~ e  United Stares \ Braun ,  5 M J. 454 (C.M A 1 
Dai l s ,  5 M J 451 IC M A 1878) For an excellent diieu 
gafiona a i  eouniel. sei Gravelle. Some Govdr Y r u r  (L 

Army L a r j e r .  February 1819, B L  1 
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of the sixth amendment guaranteezs4 in addition to the rights to 
appellate counsel secured by s t a t ~ t e . ~ ~ s  

E .  RIGHT TO EFFECTIVE ASSISTANCE 
OF COUNSEL 

"Naturally, then, the right to the assistance of counsel means, 
inexorably, the effective assistance of counsel."238 A military ac- 
cused is entitled to counsel who exercises "the skill and knowledge 
ivhich normally prevails [sic1 within the range of competence de- 
manded of attorneys in criminal caws."231 Indeed, "a criminal ac- 
cused is entitled to more than a competent counsel, his right is to 
one who ~ S L T C ~ S ~ S  that competenee without omission throughout the 

In United States u .  Rmas238 the Court af Military Appeals applied 
these standards to counsel who had failed to object or more to  strike 
the direct testimony of a witness who refused an self-incrimination 
grounds to ansner certain questions upon cross-examination. Judge 
Perry found such to constitute ineffective assistance of counsel, and 
while Chief Judge Fletcher agreed that counsel had the primary ob- 
ligation to make a proper motion, he opined that the trial judge 
should shoulder the responsibility B I S O . ~ ~ ~  Judge Perry in Rims 

%"The Court of Military Appeals found that  a denial of the right to effective 88-  
~ i s tanee  of counsel, Secured in par t  by the m t h  amendment, was inherent ~n the 
misadi'iee from and inzetion of trial defense counsel. in United S m e s  Y Palenms, 
2 M J. 88 (C.M.A. 1871!. 

2asArticle 7oC, U.C M.J., provides for appellate coun8el before the Courts a i  Mdi- 
tary Review or Court of Military Appeala-"(l) when . . . requested to do 80 by 
the accused; (2) when the United States  18 represented by couniel, 01 (3) when the 
Judge Advocate General has sent a ease ta the Court of Military Appeal&:' 10 
U S.C. 8 87oC (1976). 

13eUnited Sfatea Y.  Rivss, 3 M.J. 282 (C.M.A. 1977) 
*',Id s t  288. 
'"3 M.J. 282 (C.M A.  1911). 

"'Chief Judge Fletcher "would h a r e  the onub upon the military judge when there 
IS an apparent eanititutianal right in issue, such ab a denial of cross-examination 

Lawyer. February 1878, at  1, 3. Chief Judge Fletcher's approach 1% t o  make the 
t n a l  judge the p i r a n t a r  of effeebi'e assistame of counsel. Id 
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mainiiested a willingness to evaluate effective assistance of counsel 
on the basis of trial decisions reflected in the record.241 

In cn-cumstances where the effectiveness of counsel ra impaired 
bl- representation of more than one accused, the Court of Milltar) 
Appeals has made it clear that "everyone concerned with the ap- 
pointment and efficacy of counsel must be alert to the actuality, or 
potentiality. of a disabling conflict of interest whenever a single 
lawyer is considered for assignment to, or already represents multi- 
d e  accused ' ' 242  In  other words. "it is not the n i l e .  but rather the 
e x c e p t m i , ,  that one attorney may represent multiple accused a t  a 
p i n t  or common trial."z43 In Ctiztrd S to tes  i.. Doris,244 the Court of 
Military Appeals articulated the issue before it as "the standard to 
be employed by an appellate court in evaluating the effect of a con- 
flict of interest upon the right t o  the effective assistance of counsel 
under the Sixth Amendment."245 The aisistant defense counsel m 
Dnrcs  prior t o  trial had represented the government's principal wit- 
ness with respect to the latter's involvement in the case. The Court 
of Military Appeals found that such was an abandonment of his 
client by counsel, but predicated its reversal of the accused's convic- 
tion on the "failure of the trial judge to  take the necessary steps t o  
insure compliance u ith the Sixth Amendment rights in question."z46 

Thus. Court of Military Appeals decisions concermng multiple 
representation. as it impacts upon the right to  effective assistance 
of counsel. are reflective of the fact that "[Tlhe mere physical pres- 
ence of an attornev does not fulfill the Sixth Amendment euarantee 
when the advocate's conflicting obligations have effectively sealed 
his lips on ~rucia.1 matters."z47 

""Judge Cook dissenting in R i i a r ,  found that the record eavld be construed t o  
aupport c ~ ~ n s e l ' s  actions at m a l  He concluded that a hearing on the matter 
should be held becauae eoumel.s conduct was not rhe iddue  urged on appeal. 
Rather. rhe trial judge'! inaefmn x . 8 ~  the error argued See Emred Sfsfec \' 
R i i a s ,  3 M . J  212 291 ( C . I . A .  1977) (Cooke. J. dirisnringl 

lamVCnifed States L .  Blakey. 1 M . J  247 246 'C M .4 1976) 
,"3 M J 430 ( C  I h 1977) 
"lid 81 43031 
""Id at 431 
"'Hallaaag v Arkanrab, 435 U.S. 475, 490, (19781 
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Indeed, these decisions presaged the Supreme's Court's holding 
in Hol1au.ay u .  A ~ k a n s a s " ~  that failure af the trial judge to either 
hare separate counsel appointed or take steps to amum that the 
risk of conflict was too remote to require such wa8 a deprivation af 
the assistance of effective counsel under the sixth amendment. I t  
would appear that the right to effective assistance of counsel is well 
secured in military criminal trials.248 

F .  RIGHT TO I N D N I D U A L  COUNSEL 

Article 38b,  U.C.M.J. ,zso provides that the accused at  a general 
or special court-martial has the right to be represented by civilian 
counsel he or she provides or by military counsel he or she selects if 
the latter is reasonably available. The right to individual counsel 
has been extended to representation at  the taking of B depositionzs1 
as well as at  a pretrial i n v e s t i g a t i ~ n . ~ ' ~  Further ,  Article 38b,  
U.C.M.J.,*s3 gives a military accused the right to obtain an indi- 
vidual military counsel from another armed Service if reasonably 
a~ai lable .~" 

The opportunity to obtain individual military counsel, however, is 
limited in Some circumstances. That is, the right to individual mili- 
tary counsel "may not be insisted on in such a manner as to obstruct 
either other important operations of the service concerned or the 
orderly administration of military j u a t i ~ e , " ~ ~ ~  as regards who is in 

""436 L' S. 416 (1978). 
' 4 B S r r  generally Piotrawiki & Taylor. The C o m p e t e n c y  01 Counsel. The Army 
Lawyer. October 1977,  at 14. 

'sa10 L' S C $888) (19761 Paragraph 48. MCM, supia note 29, specified chat only 
a I h y e ~  may repredent the accused before a mwtmarlial authorized t o  adjudge B 
punitive dneharge. and that the aceuaed may conduct his own defense vithout 
C"Y"le1 

The Sumerne Court has held that the sixth amendment necessarily i m ~ l i e s  a 

81 



MILITARY LAW REVIEW IVOL. 84 

fact reasonably available.25G For example, military judges are not 
deemed available to serve as counsel because of their adjudicative 
responsibilities.2s' While Article 7 0 ,  U.C..M.J.,zsB providing for ap- 
pellate counsel, is limited to the appellate an accused is 
apparently not precluded from requesting individual military coun- 
sel from the ranks of appellate counsel.2eo 

Not only does d military accused ewoy rights to individual coun- 
sel, but it ia required that courts-martial records "should contain 
the accused's personal response to direct questions incorporating 
each of the elements of Article 38(b), as well as his understanding of 
his entitlement thereunder."261 Furthermore, misadvice 8.8 to these 
rights will require although a military accused need not 
necessarily be informed that individual military counsel if  rea- 
sonably available !+ill be provided free of charge.2B3 

The Court of Military Appeals has considered that the provisions 
of Article 38b, U.C.M.J. ,2e4 create a broader right to counseI at 

*"The Court of M~!~mry Appeals has held that Conpress intended for article 3 8 b .  
L C >I J , t o  he hrosd in application Further. the right thereunder l o  indiiidual 
militar) c o u n i e l  if reasonably available "imports that the judgment as t o  aiai1 
abilifi *ill not depend d e l )  on c u ~ n i e l  I l ime card ' U n i t e d  Stales Y Qulmane?. 
1 M J 64.  69 I C  n.A i8i61 
SJ'Lnlred States Y Spence. 4 X J  597 !N.C X R .  1911) and United Srafes % 

Rarhels 4 M J 697 ( S  C.M.R. 1977) 

'a610 U 5 C 4 870 (19761. This article pm,ides,  i n  perflnent part. t ha t  qualified 
defense eouniel  'shall represent rhe aeeuaed before the Court of Milltar) Revieu 
or the Court of Military Appeala. . " I d  

~ ~ e U n i f e d  Stares,  Parterson. 22 C.Dl..A 131, 16 C.M.R.  151 (1973) 

Za'Cmred Starer > Donoher 18 C M A 149 1j2 39 C M R 149, 132 11960 

*'*See United State8 , Copes,  1 M J 182 1C M A 19763 (milltar) judge adiined 
aaauaed he could select m y  attorney I" the staff judge advocate offree bu t  did not 
inform him of hi8 right t o  choose m y  mllilsry attorney) .  and United States \,. 
Jarge. 1 M J 184 IC Y . A .  1971) lareused with rndiriduai and appointed military 
~ounse l  noi informed o i r q h t  t o  civilian eouniell  

"mS9ri United States j. Perrlla 6 M . J  678 ( A . C . M . R  1976). and United States v.  
Hourtan. 6 M J 613 ..a C.M R 19783. 

g a * i o  E s c s 8381 (19763 
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As to the latter situation, a military accused has a greater right to 
counsel because the right attaches when attention has been focused 
on him or her as a not just ''at or after the initiation o f '  
adversary judicial criminal proceedings-whether by nay  of formal 
charge, preliminary hearing. Indictment, information. or arraign- 
ment."2'2 

Of course, counsel may be x ~ a i r e d ~ ' ~  or even not required where 
there IS no circumstance wherein the accused confronts the govern- 
ment in an adversary setting, as in photographic identification pra- 
c e d ~ r e s . ~ ' ~  While counsel is not  required at all stations an the road 
ta trial, a mrlitary accused may be entitled t o  "the right of coniulta- 
tion uith counsel a t  earlier stages of a court-martial proceeding, m 
addition to situations inrolwng custodial i n t e r r o g a t i ~ n . " ~ ' ~  

habmg been subjected b) United Stares or other domest ic  autioriries  t o  
B l ineup for the purpme of ideniifieatron without the presence of eounjel  
far him is inadmissible againsf the aerueed or suspect I f  he did not ?dun- 
t a r i l )  and in le l l igenf ly  ~ i i e  h i s  r i g h t  L O  t h e  preaenee  of e o u n -  
sei . ahen m identification *as made at a lineup conducted ~n w o l a  
f ion of the right to e ~ u n b e l  that Identification 13 a result o f  the illegal 
lineup, and n later identification by one present ar aueh an ~llegal lineup 
is a130 a result thereof unless the contrar) 13 ahoun bi c lear  and con- 
%mcinp eiidenee 

Si r  Dep'f of Army. Pamphlet Sa. 27.2 Analyste of Contents ,  Manual for Courfs- 
Yartlal, United S ta te r .  1969 Revired Edition. sf 37-44 I28 Jul) 19701 

l"Sre.  I 9 , United S ta tes  v Longorla. 43 C M R 676 (A C M R 19711 
""Kirby v Illinoli. 406 U 8 .  628. 689 11972) 

After X w b v  there was some confurion a3 to whether an indiridual uauld he 
entitled to eo\meI 81 B preindicfmenf i o n f r o n t a r m  The matter KBJ retalved in 
Moore v I l l l n o i ~ ,  434 U S 220 11877). wherein identification a i  a e4un~ellei9 PUS- 
peef at a rface preliminary hearing u as held inadmiarible under K , r b y ' f  language. 

""Sac, e g , United States b .  Sehulti.  19 C.M.A.  311. 41 C M . R .  311 (19701 Thir 
case inialved a formation ualk-by for identificsfion. Accused WBJ told if he did not 
want t o  participate Uithmf "legal euuniel'' he eauld fall out-held proper advice 
and waiver 

"'United Stares b Aah. 413 U 5. 300 11973) (no right fa counsel at a photographic 
display) and United State?, Smith. 44 C . M  R 904 ( A . C . Y . R .  1971) ( 8  militaq 
accused 11 not entitled to e~unse l  at a photographic Identification eien if i n  eus. 
tody a t  the time of the Identifleatian). 

*"United States, Adama. 21 C M A 401 45 C M.R. l is ,  180 119721 
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the Court of Military Appeals ad- 
dressed the issue of whether an accused uv.8 denied his statutory 
rights to counsel277 nhere  he had been denied coun~e l  during a 
period of forty-two days' pretrial confinement. The accused urged 
that Article 21, U.C.M.J.,"'B "requires the appointment of counsel 
either upon preferral of charges or upon 

In Cnited States v. 

The Court of Nilitary Appeals implicity rejected the accused's as- 
sertion, and a180 found no violation of the Constitutional right to 
counsel because "[alt no 'critical' proceeding associated with this 
special court-martial did the appellant confront the Government 
alone and unadvised."280 Nonetheless, the Court of Military Ap- 
peals felt, "quite apart from the Constitution, we are constrained to 
examine the fundamental fairness of this purported obstruction of 
appellants' additional right to the representation of The 
Court in Jackson asserted its general supervisory authority as a 
basis for expecting "assignment of counsel for representation a t  the 
earliest possible moment in the process of military justice."282 

In earlier eases involving disposition on a speedy trial basis, the 
Court af Military Appeals had recognized a need for assistance for 

"16 M . J .  223 (C M A .  19781 

P"Article 27, U C M J., pmvides for the appointment of couneel I" special and 
general courts-mait ld  10 U S.C. B 82'7 11976! Article 32b,  U.C.M.J , provides 
for muniel a t  the investigation pr im t o  a general court-martial. 10 U S.C.  I832b 
11976). In addition. para. 140 of the MCM. mpm note 29, gives a military 8uspe.t 
in euetody an opportunity t o  consult munbel. Paragraph 140a(2!, MCM, mpro note 
29 

Service regulations may require counnel during pretr ia l  confinement. For 
example, Dep't of Army, Regulation NO. 27-10. Legsi Services Military Justice, 
para. 2-36 I1 Jan. 1 S W )  [hereinafter cited as AR 27-10], states .  "the Slaff Judge 
Advaeare eaneerned wil l  insure that  a legally qualified defense counsel IS ap- 
pointed far and cmsu!ts with the accused within 72 haurn from the time he enters 
pretrisi confinement 

*v810 U S.C. 8 827 (1976). 
"SUnited States  V.  Jackson, 5 M.J. 223, 224 1C.M.A. 1978). 

' a l U e t e d  States  V.  Jackson, 5 M J. 223. 225 1C.M.A. 1978). 
'a'ld. a t  227. 
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counsel for one in c a n f i r ~ e m e n t . ~ ~ ~  That is, where accused was in 
confinement ivithout charges having been preferred, and was denied 
access to coun~el,  ruch could be considered ''so fundamentally unfair 
that the resultant impact 1s unconscionable, and fundamental fair- 
ness requires d i~miasa l . "~~ '  

In  any case, the Court of Military Appeals had clearly indicated 
prior to Jackson that "[Tlhe need for the assistance af counsel dur. 
ing extended, but necessary confinement, is patent."Qs5 In Jackson.  
howerer, the court found no prejudice because counsel at trial indi- 
cated that he was prepared and this "effectively waived any objec. 
tions to the fundamental fairness of the representation of counsel 
provided here."186 

In r n i t e d  States i.. the Court of Military Appeals ex- 
tended the right to counsel to another critical point in the military 
justice system. Namely, a military accused's decision to accept dis- 
ciplinary action under Article 16, U.C.M.J.,zBB or summary court- 
martial under Article 20, C.C.M.J.,Z89 should he preceded by advice 
to the effect that he or she may first confer with an independent 
counse1.2so The absence of a showing that such occurred, together 
with other Booker requirements,2s' result8 in an exclusianary rule 

"'See United Sratea v. Maaan. 21 C.M A .  389, 45 C M . R .  163 (1972) (uniuitiiied 
delays of 181 days betaeen confinement and trial were B denial a i  accused's right 
t o  a npeedy mid). and United States Y .  Pnybyeien.  19 C M.A 120. 41 C.M.R 120 
(1969) (117 days delay befreen apprehension and trial not a denial a i  speedy trial) 

".United States v Mason. 21 C M..! 369. 389,  45 C.M R 163. 113 11872). 
"lUmled Stafea b .  Przybycien. 19 C.M.A. 120, 122. 41 C M.R 120 122 note 2 
i19691 
"'*United States v. Jackson, 5 M . J  228, 227 iC.M A 1818) 

pub1,shed e t  3 M.J 443 iC.M.A.1, 0 8  modtirid a! 4 M J. 95 (C M A 1977). 
"aArtlcle 15, U C.M J , provides for diseiplinar), punishment of B nonjudicial "8- 

t u x  10 U S.C. 8 816 (19761 

l"z M.J. 288 I C . M . A . I ,  paTtiaiiy raconaideiad, 5 M.J  246 (c n.A.1 ,  Diigina~iy 

".United States v Mason. 21 C M..! 369. 389,  45 C.M R 163. 113 11872). 
"lUmled Stafea b .  Przrbvcien. 19 C.M.A. 120 122. 41 C M.R 120 122 note 2 . .  
i19691 
"'*United States v. Jackson, 5 M . J  228, 227 iC.M A 1818) 

pub1,shed e t  3 M.J 443 iC.M.A.1, 0 8  modtirid a! 4 M J. 95 (C M A 1977). 
"aArtlcle 15, U C.M J , provides for diseiplinar), punishment of B nonjudicial "8- 

t u x  10 U S.C. 8 816 (19761 

l"z M.J. 288 I C . M . A . I ,  paTtiaiiy raconaideiad, 5 M.J  246 (c n.A.1 ,  Diigina~iy 

*8sAiticle 20, C.C M . J  , provides for limited court-martial p m s h m e n i  I f  an BC- 
c u e d  does not abject t o  such 10 U.S.C. 5 820 (1976) AS dmcusred in note 203, 
SUPYO. the Supreme Cavrr haa determined that a trial by ~ummary  court-martial 
i s  not B "criminal proceeding.'' Middendorf I Henry. 425 C S 25 (1976) 

'soUnifed States Y .  Booker. note 287. e a p i a  at 243. 

"'Far an excellent discussion o i  the meaning of B o o k e r .  see Caake. Rrcrnt De- 
~alapmenl in !he  Wake af Cnited Stoles Y. B o o k e i .  The Army Laryer. November 
1918, 8 1 4  
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as to evidence of nonjudicial or summary court-martial proceedings 
in subsequent trials.292 

The Booker and Jackson decisions reflect a determination by the 
Court of Military Appeals to require counsel in situations where it 
would be fundamentally unfair to do otherwise. Thus, even in the 
absence of specific constitutional or statutory mandates the Court of 
Military Appeals has acted to assure a right to counsel a t  critical 
stages of prosecution, 

H. SUMMARY 

The sixth amendment right to counsel applies to criminal prosecu- 
tions by court-martial generally,283 although specifically "[tlhe 
question of whether an accused in a court-martial has a cnnstitu- 
tianal right ta counsei has been much debated (footnote omitted) 
and never squarely resolved."a84 Indeed, the Supreme Court has 
seemingly left to Congreas and the military appellate courts, the 
iasue of the extent to which a military accused enjoys a right to 
counsel at caurts-martial.285 The Court of Military Appeals has not 
oniy rigorously enforced statutory and constitutional guarantees to 

""Id at  note 20. 10-11 

**S"From the earliest terms of this Court we have sustained the nght  to  Iwiiit- 
m e e  of ~ounsel prior t o  and duping trmi on eriminal ehsigeii " United States V.  
Annie, 6 M . J .  361, 363 1C.M.A. 1978). 

*s4Middendorfr Henry, 426 U.S. 25, 33 (19761. 

In Scott V .  Illinole. - U S .  -, 47 U .S .L .W 4260 (6 Mar L O i O ) ,  the Su. 
preme Court ~pecideally held that the emstitutional right fa counsel turns upon 
actual Impnsanrnent. The Court refused to extend the availability of the right t o  
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counsel, but has further broadened counsel protections under its 
exercise af supervisory responsibility orer the military justice %ye- 
tern 

VIII. CONCLUSION 

How =ell have military courts met the responsibility of securing a 
fair trial for military accured by applying the fundamental protec- 
tions of the 611th amendment? Exceedingly se l l  With perhaps only 
the exception of the nght to a jury a military accused ap- 
pears to enjoy full benefit of sixth amendment provisions. 

misdemeanor proseeurionr I" which a state statute authorizer m p n i a n m e n t  but 
onl) a fine is adjudged. 

Article 2 7 ,  U.C M.J , does, a i  course. pra i ide  far qualified coun~e l  at special 
and general ~ o u r f s  martial. Speiral eou i i i~mar t i a l  are excepted *hen r u r h  m u n ~ e l  
' 'emnut be obtained on account of physical conditions DI military exigeneles ' 10 
U S.C 3 827c( l )  119%) As to  this e\ceptlan.  Arm) regulstlani. far example. pro- 
vrde that  no special c ~ u r f m a r l i s l  x i t h i n  the continental United States ' ~ 1 1 1  as- 
semble x x h m  a qualified defense counsel I f  the accused has requested such COY". 
~ e l  " AR 27-10, para 2-lld. 

The > e r )  limited eireumsfaneea under uhieh qua!ldsd counsel i\ould n o t  be pro- 
vided a t  courta-martial uould naf neceraard) undermine the statutory nrheme t o  
rhe extent that 11 uauld be constlfuflonall) defectiie.  E i e n  Justice Mlarshall. die- 
senfing from the m a j a n r y ' s  holding in Y i d d e n d o S  t ha t  rhe s n t h  amendment 13 

mapplwable fa summar) courts-martial, belierer only ' t h a t  the Sixth Amendment 
demands that court-martial defendants oidinardU be accorded eounser (emphsmr 
sdded) Middendori jl H e m ) .  4 2 i  U S. 25 64 11976). Indeed given the e o n ~ r i f u  
t m a l  reiponalbillt) of Congress LO 'make Rules far rhe Gorernmenf and Regula- 
tion of the land and navsl forces'' under article I ieef ian 6 ,  both the Supreme 
Court  and the Court  of Milltar)  Appeals m e  Ilkel) n o t  t o  find the preienr stafuf- 
ory scheme pro1 >ding eavniel  for military accused unconslitufimal under the sixth 
amendment C t  United S ta tes ,  Culp. 14 C M A  199. 33 C M R 111 (1953) 

Federal decisions have found no ronit i ful ional defect in ICafutoi) i r h e m e i  
which permiffed less than legally qualified c o m b e l  at courts-martial  Cura 
United States. E77 F.2d 81s (2d O r .  1878). ' ITlhe TepPeienfatim by mnlegally 
trained officer. proi'ided by arfiele W e )  IS adequate and effective to secure ta an 
accused rhe full equiralent of the Sixth Amendment right t o  aouniel. , ' Ken 
ned) L Commandant 377 F 2d 338,  344 (10th Clr 195il 

l 'e'Memberi of the armed forces h v e  only a token r e p r e s e n t a i w  j u r y  system 
because Congreri and the C Y Y I ~ E  have accepted the erguments that m h f a r y  eouris 
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Indeed, the fundamental guarantees to a f a r  trial found in the 
sixth amendment hare been not only reflected in atatutory require- 
ments and judicial decisions, but hare been extended beyond those 
easential clauses to provide military accused more than conztitu- 
tional protections. Suffice i t  to conclude that a military accused 
atands well within the protective shade of the sixth amendment, and 
is Fell guarded by statutory and other provisions. 

A p h t  program for the randam ieleeban of court-msrtisl members w86 tried at  
Fori R i l e y  Kansas,  in 1973-1974 S e e  United S t a t e s  / .  Y a w  2 M d 4 8 4  
(A C.M R 1971). and Cmred Stares I Per1 2 M J. 1269 ( A . C . P . R  1976) 
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CL'LI'ER I'. SECRETARY OF THE .AIR FORCE 
DEUONSTRATIOKS. THE MILITARY. AND THE 

FIRST AMENDMENT* 

by Gerald P. McAlinn-' 

The Culver ease  dates f iwn the Vietnam e ~ a .  Captain 
'er, an Air Force judge adcoeate, pa 
-uar demons tra t ion  i n  London. S 
t-martral fo i~nd  hint guiity o f t d a t i n g  an Atr Force 

regulation prohibiting such actmities T 
ecantaallN upheld  by the Couif of Appeals f o i  the Distrlct 
of Columbm c!i.euit. 

Mr. .McAl~nw a n a i y z e s  th.e decision, i ts  nnteeedents, 
and  i ts  zmplieetians for t h e  f u t u i e .  H e  discusses the reg- 
ulation zchieh u a s  the sitbjeet of the e n s e .  The coarts .  he 
b e i i a w s ,  could easily harre reached a dzfferent resuit in 
applying tile standard of d e a r  danger to l o y a i t y .  disci. 
p l i n e ,  or mara ie .  .MY McAiinn concludes, moreot'ei, that 
the case repressx ts  a depar t imfrorn  precedent tn the f m t  
amendment  aria. 

I. INTRODUCTION 
Despite the literal language of the first amendment,' the Vnited 

States Supreme Court has never2 interpreted the freedom of speech 

*The ~ p ~ n i o n ~  and e o n e l u ~ i o n ~  expressed in this ~ r t i e l e  m e  those of the Buthop and 
do not neeemaiily represent the v i e w  of The Judge Advocate General's Sehaol. 
the Department of the Army. or any ather  governmental agency 

*%A,. 1915, T e m ~ l e  Universil i .  J D.. 1919 Univerrirv of Pennivlrania Lau 
Sehaal. Recipient a? a Franklin E .  Gowen Travelling Fellowship und& which Mr. 
McAllm wil l  be pursuing a graduate degree In infernatma1 law at  T'nnity College. 
Csmbndne Unlveralw Ennland. durins  the nendemie year 1979.80 Member of . -  
Phi Befa'K~ppn. 

>The fimf amendment exprsaely %fate% that .  ''Congress shall make no law . . 
ahridging the freedam of speech 

lCamment. C n r l e d  Stot*s Y K r l n ~ r  Threat8 and the First Bmendmrnf,  125 U. 
Pa L .  R e i  919 (1917). 

Justice Rrennan, u r i f m g  for the Court  ~n Rolh. renewed the amendment'a his- 
tory and concluded, 'it 18 apparent that  the uncandiriannl phrasing of the Firs t  
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proriaion as an a b ~ o l u t e . ~  This has led the Court. by necessity, into 
the difficult task of defining the extent of the first amendment's 
reach and the degree of protection to be accorded the speech In 

question. Perhaps in no single area 1s the analysis more complex and 
the decision mare significant than in the context of the military.4 

Much of the difficulty stems from the peculiar nature of the mili- 
tary.  Considerations such as troop morale and discipline. national 
security, political neutrality, and its "primary business to flght 
or be ready to fight wars should the occasion arise'll set the military 
apart from civilian society.i In Cu!cir L. S e e r e t u i y  o f  t h e  412 
Force,' the United States. Court of Appeals for the District of Co- 

Amendment w s  n o t  intended to protect erery utterance " Roih ,. United Stales 
3 s  U.S 416, 483 11917) ooerriiled on o t h e r  g m ' t n d a  See Cohen > California,  403 
U S. 15, 19 11971). Frohwerk % United States. 249 U S 204. 206 (19191 

For support  of the absalutiit postflan. see Cahn. M i  J x a ! m e  Black and Firs1 
A m m d m m l  ".4bsolulee" A Public lnirrsiru 37 N Y U L Re\, 549 (19621 

dThe use of the term absolitr IS slightly misleading In incr .  no abaolvfmf adio-  
eatea tha t  all eommunieatimP a m  protected from infr ingement  all Ihe time 
Rather ,  the absolutist looks at  the speech in question and decides whether It IP 
protected YI unprotected Having decided that  the speech falls outside rhe ambit  
of the firat amendment. he or Ihe eaniiders that  if meTifs  no constitutional atfen- 
tion Street  Y Yeu York. 394 U S 176 11969) IBlack. J ,dissent ing) .  Chapllnsk? 
V .  Xeu Hampshire. 315 C.S 563 (19421 

On the other hand. a nanabrolutist 07 balancer ueigha the mid  interest in f ree  
speech againsf the social value t o  he achieved by the ahlidgemenf For  a balancer 
the es~enfial  inwiry  is not r h e f h e r  the weech IS mateered or unmofeeted hut 
ra ther  whether ihe-mfrmgemenf 18 j u & d  by the-social Interest; to  be served 
Konigiberg v State  Bar of California. 366 U S 36 11961). Barenhlatf ! United 
States. 360 U.S 109 (1919). S e e  Emerson Tovard B General Theory of the Fir61 

3UUnited States LI re1 Tath V.  Qunrles. 350 U S 11. 11 (1950) 

Parker, Levy. 411 U.S 133, 743 (19741, where the Court  stated fhst  "the 
military 13, by necessity, a ipeeialiied society separate from eiwlian society  " 

'559 F.2d 622 (D.C Cir 1977) 
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lumbia Circuit was confronted with the task of reconciling first 
amendment protections and aspirations with the realities af military 
life. In holding that an Air Force regulation prohibiting all demon- 
strations on foreign soil by American servicemembers did not vio- 
late the first amendment, the Culner court exalted military neces- 
sity to the exclusion of a careful analysis of competing values. The 
deferential test fashioned by the court required no individualized 
showing of necessity by the military, thus going beyond Supreme 
Court precedents in the first amendment military a r m 8  

The appellant, Captain Culver, an attorney* assigned to the 
Judge Advacate General's Carps of the United States Air Force and 
stationed at the Royal Air Force (RAF) Base in Lakenheath, Suf- 
folk, England, w a s  tried before a general court-martial in July of 
1971. He was charged and convicted of conduct unbecoming an Offi- 
cer and a gentleman under Article 1331° of the Uniform Code of 
Military Justice (UCMJ) and af violating a lawful regulation under 
Article 92, UCMJ." The Articie 133 charges stemmed from a series 
af incidents beginning on May 24, 1971, when it was alleged that 
Captain Culrer solicited military personnel to attend a demonstra- 
t i d 2  expressly prohibited by Air Force Regulation (AFR) 36-16, 
para. 3e (3)(b).13 Further, Culver was said to have violated Article 

'Greer 5'. Spoek. 424 0.S. 828 (1976): Parker Y .  Levy, 417 U.S. 788 (19741. 

'Culver I. Secretary of the A i l  Force, 889 F Supp 881, 88s 1D.D.C. 1976). R e -  
portedly Culver Betfled ~n England after leaving the Air Force. and, 08 of 1977, 
had became a barriater. 5 !&I. L. Rep. 1009 (1977) .  

"559 F.2d at  823 10 C S.C. 5 988 (1976). This statute provide8 ~n be el want part, 
"Any commissioned officer who is coni,icfed of eonduer  unbecoming an officer 
and P gentleman shall be pmished as a eourt.mnmn1 may direct " 

*aThe regulation provides ~n pmt. "Members of the All  Force are prahlblfed from 
participating in demm8trafiond when . (b) in B fmeign country." 
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92 by his own attendance ai a demonstration in London on May 31, 
1971 in contravention of AFR 36-15." 

Upon exhausting all avenues of military revien ,Is Captain Culver 
Bled w i t  in the United Srates Districr Court for the Dirrrict of Co- 
1umbia,l6 reeking collateral seviewl' of his conviction ivhieh had re- 
sulted in a sentence of a $1,000 fine and a reprimand.'B After the 
district court granted the motion of the appellee. the Secretary of 

" I d  at 623 The court  r e e o u n f ~  in canirderable detail the e i e n t i  of l a y  31 1971 

Proiecufion fei t imoni  re lealed fhar f i r e  chartered buses a r m e d  at Speaker's 
Corner 81 Hyde Park,  London, discharginp milltar) personnel in e n i l r a n  elothe8. 
:\total a i  approrimaiely 200 w i l m  and military personnel uere present with the 
military members They were issued uhife  a rm bands depicting a helmet and up- 
raised clenched f n t  

Aiter SIX unidentified men read ifstemems t o  the media. the group received 
their petitions and proceeded t o  the embasby i n  small groups, appraxrmately 10 to 
26 y8rda apart Each group entered and prerented their p e r i f m i  sf the embassy, 
walked back t o  Hyde Park. and uere taken by their buses t o  a rack concert Cap- 
tain Cu l i e r  W E  identified and photographed sf both t h e  p8rk and the embariy 
~ e a r i n g  an armband. I d  at  626-17 

w w .  Hi; $1,000 h e  and rei i lmand did n o t  reach f h i  lejlei of severity nec&ary 
LO entitle him t o  automatic re i iew.  This. and The Judge Adroeate Generara re- 
fusal to grant a discretionary appeal. led Judge Lerenthal to  conelude that  "Since 
nppellanf'n conbfitutional claims %ere rhus not reiiewed by any appellate court. 
either milnary or enil ian.  1 feel free t o  approach them almost as though I *ere B 
member of the Court of M~l l far r  Aoaea l~  undertakins direct review." I d  at  631 . .. 
(Lerenrhal. J concurring) 

Cuher ' !  eaurr marlla1 took place m 1971. I t  IS inreresting to ~peevlafe  that the 
care might have follaued a diiferent path if the Court  of Militark Appeals had 
issued Ita M i P h a  I deeiiion before then. MePhail Y .  United Stafea. 1 M J 451 
(1975). 

"Culver v Secretary of the Air Faree 3P9 F Supp 331 1D.D C. 1976). 

>'The Knifed States C~ni l i fu f ion  empowerr Congress ' I f l o  make Rules for the 
Government and Regulation af the land and nai,al Forces." U 5. Conat. art.  I ,  8 8 ,  
c I  14 In this regard. article 7 6 .  K C M J , 10 U 3 C 5 816 (19751. makes military 
reriew of court  martial proceeding6 "final and mndu%ive'' and "bindinp upon all 

courts . . a i r h e  United Ststez." 

'#569 F 1d 613 
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the Air Force. for summary judgment,18 Culver took an appeal to 
the District of Columbia Circuit Court of Appeal8 to challenge the 
dismissal of his suit. 

11. THE CULVER COURT'S RATIONALE 

Renewing his previously unsucceasful attack an the regulation,20 
Captain Culver initially argued that the regulation. specifically the 
word "demonstration" therein, v a s  unconstitutionally vague, over. 
braad and capable of reaching many clearly protected activities. 
Since one of the functions of the regulation is to preserre harmoni- 
ous relations with the host nation,21 Culver contended that the 
eeope of AFR 35-11 should be narrowed to include only those dem- 
onstrations adversely affecting the relationship. Finally, Culver as- 
serted that his behavior \+-as not. in fact, part of a demonstration.22 

>*The dmtricf court. in a Memorandum and Order by Judge Prat t ,  relied on the 
definition a i  a demonatration gl ien in United Staten v Bradley. 418 F.2d 688, 690 
14th O r .  19691. that .  

If there i(  m y  feature common to  all the listed B C ~ J .  ~f LJ  that the expres- 
m n  they embody IP not merely offered to the pubbe. but overtly dis- 
played and proclaimed. They are "demonmafive" aefimfies. Such acts BQ 
picketing. ait i n d l  protest marches. apeeches and acts  ordinarily B Q -  
rooated with demonstrations, like pmading.  singing and display of 
plscards. all. as appellants aptly put It, "Inevitably intrude upon the 
i e n m  of those iiifhin earshot OT eyesight." The es~us l  passerby cannot 
ignore the erent-he musf not ice  i f  and cannot escape exposure t o  i f 8  
meaaqe .  

398 F supp  at 333 

Finding that  Captain Culver had been invalved m a demanrtrafmn, Judge P r a t t  
concluded that  the regulation nag not unemsfi tut imal ,  and that as applied "to 
plaintiff [it1 XIS bath reasonable, neceirary and appropriate t o  the maintenance of 
m o ~ a l e  and dmip l ine  " I d  at  334. 

'OS59 F 2d 623-24 

"'Prior t o  the Culver m e .  the United States  and Great Britain had become DBI- 
ties to  B mvltilsreral treat).  the PAT0 Status  of Forces Agreement. Among oiher 
thmga. this t r ea ty  goierna the presence of Ameman froopa on British bo i l  The 
Air Force a r m e d  rhnt fhlr treaty made n e c e s ~ a r y  AFR 35-15 559 F 26 628 See 
note 33, i n f k ,  for the text of the relevant t reaty-prarman.  

11659 F 2d 623 note 5 In msponse. the Air Force ai ier ted that  Culver was w t h -  
out standing to  challenge the regulation on 'sgueneas and overbreadth gmunda, 
ab r f  IS neither 'ague nor olerbroad as applied t o  him. Further ,  they argued that  
the court-martial's finding 13 binding aa t o  the existence of an appraprlafely de- 
fined demonrtrafion and that. when taken in context. AFR 35-15 18 a valid enaet- 
ment supported by legitimate mihfary Intoreits. I d  at  624 note 6. 
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The Cnlier, court, in an opinion written by Senior District Judge 
Christensen, in ahich Judge Lerenthal joined and concurred and 
Judge Bazelon dissented. agreed that the threshold consideration 
was the constitutionality of AFR 35-16, In  meeting Culver's canten- 
t i ~ n s , ~ ~  the court declined to consider the numerous authorities 
dealing with the vagueness and overbreadth doctrines. Apparently 
fearing the court's inability to resist the "temptation in such a 
crowded legal a r t  to become captives of collateral problems of the 
past and the apprehensions of the future."2' Judge Chrirtensen 
elected, instead, to rely exclusively on the principles enunciated in 
Greei  L. Spoekz6  and Porkel. L. L e ~ ' y . ~ ~  These cases were deemed b! 
the court to be so persuasive and precedential as to make Its "prin- 
ciple task an understanding and statement of the controlling facts in 
light of them."z' Despite this emphatic language. houever. the 

13The court a m  noted thsf the time frame ui thin ahieh this m e  srme us3 
' someahere hetween the travail o i  Vietnam. and prior U B ~ E  and, hopefu.1.v t h e  
more complete i e l e ~ i e  of freedom from the remaining e o n ~ r i a i n r s  of mil iraiy 
neeeiiity abroad. as w e l l  as at hame " i d  at 524 Uniartunateli .  Judge Chnsten-  
den merely hint8 at  b u t  doe8 not  r e w a l  the %gniPwance t o  be placed on the time of 
the oeeurrence I d  sf 524. 

I t  18 not difficult t o  imagine the d e r m i  and immediate considerations that a n b e  
during times of eonflrcf. See Korematsu \, Cnrfed Star  
w r p r i m g l y ,  many of the f m t  amendment eases I" the 
me9 during the Vietnam w a i .  S r r  Parker \ .  Le\?. 41 

a disloyal s ta tement  urging United States ai thdrawal  from Vietnam. and  Carlson 
% Cir. 19761. ~n which Air Force seriicemen 
aere convicted for emulating nn mii-wr petition within Vietnam. 

l659 F.2d at  524 

"'424 C B a26 11976). I n  G i s e r .  t h e  Supreme Court upneid an Army regularion 
banning the di i f r iburion of po;i i icd campsign literature \~i l fhin the confiner o i  
Fort Dlx. Hew Jersey 

"417 U S. 733 11974). P a i k e r  inrolved the Supreme Court '? rejection o i  a con- 
~ t ~ t u t l o n a l  challenge an the grounda o i  iaguenebs and orerbreadth.  againit a n i -  
t lea 90, 133. and 134 of the U C M J. 

Sehlemnger. 611 P.2d 1327 (D.C 

"'569 F 2d sf 624 
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majority never specified which of the principles announced in Grser 
and Parker were relerant in the Culzer situation. 

Rejecting Culver's interpretation of the event8,28 the court con- 
cluded that an examination of the facts revealed that a "demonstra- 
tion pure and simple" had occurred.28 In so holding, it applied an 
objective standard of knowledge, indicating that it was clear that 
"ordinary persons" and particularly an officer in military service 
would know that the events a5 planned and carried out constituted B 

"'The leaflet distributed by Captain Culver expresnly denied that  the prenenta. 
t i m  of petitions PI the embassy would eonititute B demonitration I t  urged all to  
a t tend,  but reminded the aervmmembers  that  "there wII be no placards, no buf- 
tone, na marches or awult i .  lust  a group af G . i . ' a  presenting a petition . . , . " 
I d  a t  626 note 1. 

The dowment  also eonrained the follmviw comments: 
The presentatian. Same people hare  asked me If the preientafmn on the 
3 i s t  will be leral. The m w e i  18 that  it wll be If IS e l e s i  that  under 

and t o  have B party. 
I d  a t  625. 

Support for the position that  B mivicemember has B statutory right to petition 
e m  be found in 10 U S.C. io34 (18761. u'hieh S t a e P :  ''NO perion mag re i t r ie t  m y  
member a i  an mmed force in communiaatme with P member of Cangreaa. unless 
the communication is  unlawful or i,iolstes B regulation neeessuy to the 8ewTity of 
the United Stafea." 

Also. AFR 30-118) s ta tes .  'Members  of the Air Farce . . . hare the n s h t  in 
common with d l  other c i t m n 8 .  to petition the President, the Congress o r a t h e r  
public offieials . . . " This regulation acknowledges the right of Air Force mem- 
bere t o  petition on foreign mil, provided that  they first reeeiiw authorization from 
the base commander. The record does not i w e a i  whether Captain Culver sought 
permlssio" to  petiflo". 

Judge Levmthal  ipeeifleaily addressed CuIvei'8 e l a m  that  only B presentation 
of petitions *as intended. and that  the gioup met f m f  in Hyde Park to conform t o  
an order issued by Scotland Yard. He found that  Culiwr'a aei i i i ty  was not P mew 
presentation of petitions. concluding that: "[Tlhe event was from the dtart pro- 
lecfed a s ' s  Iarm assembly' and . i t  was the d z e  of the aisemblv which. in the 
; n m e b f  af pubile order. required the madifleatian af plmb. A petliran could have 
been presented xithouf the eye-catching assembly." Id. a t  632 (Leventhal, J., 
eaneurringl. 

presentation and B demonatmfmn under these facts I d .  sf 621 

a s i d .  

Judge C h r i s t e n a m  like Judge Leventhal, did not find any distinction betueen a 
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proscribed d e r n o n ~ t r a t i o n . ~ ~  Therefore, a t  least as applied to Cap- 
tain Culver, the regulation was not  e o  vague a6 to  deprive him of 
fair notice of the forbidden activit).31 

The court next turned to the A r  Force's contention that AFR 
35-16 was supported by legitimate goyernmental ~ n t e r e s t s . ~ ~  The 
government had conceded that. while AFR 36-15 R E  not promul- 

l lThe C O W ~  emphasized that. on Mag 2 5 ,  1971, Culier had received B written 
memorandum from his afaff  judge advocate inreiprefing A€R 35-16 This ~ n .  
terprefanon U B I  phrased in terms that left little doubt that i t  % a b  issued t o  inform 
the Captain that  the planned aetlritiei were considered illegal bg the base cam- 
mander and his legal a d n r o r  The f e u  of the interpretive document read as fol- 
I"*%. 

Unofficial oublicafioni hare  recent:? offered o ~ l n m n i  a i  to the ieeal i tv  of 

Id a t 6 2 6  

Judge Bazelon denied the significance of thin interpretat l ie  document on f u o  
grounds First. Culver reeelred II sfrer the m i d e n t s  of solicitation of May 21. 
Second. the record of the C o Y r f - m m i P I  proceeding8 did not reveal  whether the 
"stetemenf earned the forte of leu " Such force would have arisen from m u a n c e  
of the dfaremenf by the proper source of authority the commander. so 8 6  t o  apply 
to  Captain Cvi rers  activities on May 31 I d  at  6SS note 3 IBazelon. J. disienf 

In a f a r e m  betfmr. the "man on the while h a r d  theorb a i  i f  18 aften called 
becomes r a k x h a t  6 r t o r t e d  As United States  serireemimbera abroad preaenr 
little or no risk of endangering the c h i l i a n  g~vernmsni  I" the United States. the 
deirre for neutrality muit  lagieally be phrased I" terms of political n e u f r d i f y  I" 
relation t o  the host counlrp's sffairi Thus. Culrer's 81gurnen1 that  protesting the 
Vietnam war. off base and I" civilian clothing, by faking petitions t o  the United 
States Embaair  IS  not the f ~ ~ e  of behavior ahieh the status of forces m a w  in -  
tended 10 rea& takes on addid credence. 

TWO commentstars have taken the position that. when i m e r i r a n  soldier; abroad 
are Invol5ed in pol i r ieal  activity disrinerly related to A m e n c a n  m u e s .  then 
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gated specifically t o  carry o u t  United States treaty obligations with 
Great Britain,33 the regulation !%-as nevertheless an effective means 
of enforcing the Accepting this goal as a valid function of 
AFR 35-15, the court interpreted the language of the treaty, "It is 
the duty of a force.  . . and its members . . . t o  ahstain.  . . from 
any political activity in the receinng state,"3E as excluding all 
political activity, thereby justifying the Air Force's complete ban on 
political dern~nsrrations.~~ 

prophylactic bans ahould not apply Zillman and Imumkelned.  Consldutionar 
Rights a n d  .Military S r c e 8 r t t y  Rr,fleetionr on 0 Society l i par t ,  51 S a t r e  Dame 
Lsu 397.  409-10 (1976). 

Indeed. the Court of Mili tary I p p e s l ~ .  ~n United Sts tea  jl. Alexsnder, 22 
C.M.A. 485, 487, 47 C . M . R  786, 788 119131, found that  the purpose of an Army 
regulaimn banning all demanitrarioni on foreign mil was to  "awid ~mplying Arm1 
s n c t m n  af the cause " In en doing, rhe eaurt reversed m pari  the coni~icfion a i  B 
black soldier uha had particpaled I" n demonstration sgainsf the  Army's racial 
policies while sfstioned in Germany. The Aliiondir court reaaoned that the scope 
of the regulsim did not reseh protests involvmg interns1 Army affairs. 

"Sorth Atlantic Treaty, Status  of Farces. 4 U E.T. 1792, T 1.14 S. No. 2846 
(19511. p m l d e s  a t  article I1 

Ir is the duty af a farce and ~ f i  civilian component and the members 
thereof as %ell 8s their dependents t o  respect the law of the recewmg 
stare and to  abstain from anv ar t i r i t ies  inconsistent with the s n m t  of the 
present Agreement. and, I" p8rticular from any pdifieal activity I" the 
reeei img State I t  is also the duty of the sending r ta te  t o  take neccerrary 
rneabure~ t o  that end 

J4559 F 2d a t  E40 note 19 (Barelon, J.. disienfmg) 
ss4 U.S T 1192. T I.$.S. N o  2846 l1961), a r t  11. 

In light of the reasonmg m United States Y Alexander. 22 C M.A. 485, 4 1  C.M.R 
786 (19131, Judge Barelon's interpretation of the treaty seema the m m f  plausible 
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Thus, relying on the common usage of the word d m o i i s t r a t i a n ,  
including the gloss placed on it derived from the regulation's can- 
text, the treaty obligation and the nature of the military's mission in  
foreign lands, Judge Christensen dispensed with Captain Culver's 
overbreadth argument in one paragraph. The court found that in no 
conceivable situation could the regulation be used to reach fully pro- 
tected a c t i ~ i t y . ~ '  

Having dealt with the defendant's claims of vagueness and oyer- 
breadth, the court never expressly confronted the basic issue which 
the case presents, that is, whether the interests posited by the Air 
Force are so important as to justify a complete ban on all political 
demonstrations by servicemembers on foreign mil. By emphasizing 
the definitional dispute regarding the uord d e m o n s i r a f i o i i ,  the 
court managed to escape the difficult task of articulating an appro- 
priate test which would successfully balance the interests of the 
military and the first amendment rights of Its members. Instead, 
the court adopted a position of almost complete deference to the 
government's allegation of military necessity, never requiring that 
the Air Force present proof of specific harm in the instant situation. 
In  its failure to conduct an individualized inquiry for harm. thereby 
tipping the scales in the military's favor, the C u l ~ e r  court has ex- 
ceeded a11 precedent in the first amendment military  rea.^^ 

He nolei that, "Lglwen the power of l o c d  government t o  eontioi public pmtests  and 
given the power of U.S mllitary authorlrled to punmh t h e r  troops for v ldaf ion~  of 
ioesl ikw . [there I S ] .  . . no luitlficarion for the broad. abeoiure prohibition of 
AFR 36-16. . ." 659 F 2d 639 (Baztlon. J. dissentins1 Therefore he coneludes I" 
effect that .AFR 36-W% complete ban IS not the least re%tneriYe alternative in 
meeting the gwemment 'e  interest ~n mainraining amicable foreign relsfmns. A 
s t n e t  m t e i n ~ . e f a r i m  of the t res tv  canid remit  ~n oreventine armed tomes members 
&om w t m d  and diaevaaing pol i t is  while stationed abroad. id. at  641. 

Judge Levenfhai releefa fhm W S Y  of the cmbequenees by finding that  elections 
and on-base di%eUbdims are nor on foreign B o l l .  I d  at 632 note 2 (Leventhal, J . ,  
cancumng) AI any ra te ,  P nonlireral Inferpretatmn, t . e ,  m e  which permta the 
gavernmeni to  m u e  regulations banning only p d i f l ~ i  aetlrity that  lnlereres w t h  
the host Country's local polities or threaten? to  offend ioesi governments uouid 
awrt  the emitirufionai problems presented by AFR 36-16 

a'ld at 690 

"In h n  eaneurrence, Judge Lei'enfhai rearticulated the hssie principles of the 
majonty opinion rather than bfmsing m y  iundsmental disagreement uirh Judge 
Chnstensen. The only malm point af departure IS m Judge Leventhai's interpretn- 
tmn of the relatiamhip between AFR 35-15 and the fresty. He distinguished be- 
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Writing in dissent, Judge Bazelon found the word denmistraiton 
to be vague, in that, as he perceived it, Captain Culver's behavior 
fell somewhere between a traditional d e m o n ~ t r a t i a n ~ ~  and a lawful 
individual thus affording no clear notice to the de- 
fendant that his eonduet was u n l a ~ f u l . ~ '  In addition, Judge Bazelon 
differed from the majority in his interpretation of the Status of 
Forces Treaty. He argued that the purpose of the treaty was to 
prohibit interference by the military in local politics of the host na- 
tian, and that therefore the regulation's complete ban an all political 
demonatrations was too reatnctive. Lastly, Judge Bazelon em- 
phasized that the government has an obligation to justify the neces- 
sity of the ban and that no proof of harm was given in this case. 
Unlike the ma jo r i ty  Judge Bazelon did not shirk the task of 
balancing the interests, but formulated a test relevant to the con- 
cerns of the military and the mandate of the first amendment. Judge 
Bazelon's standard would require a showing by the militarx that "a 
significant effect an our relations would probably occur or had al. 
ready occurred because of a particular dernon~tration."'~ 

111. MILITARY NECESSITY AND THE FIRST 
AMENDMENT 

The moat critical distinction between the court's opinion and 
Judge Bazelan's dissent lies in the extent of the protection accorded 
under the first amendment. Both employed a balancing technique; 
houever, the majority balanced silently and merely deferred to the 
government's proclaimed military necessity. Although it recognized 

tween politleal aetwity taking place on the base, which he determined not t o  be on 
foreign soil, and that which occur% off base. 

Aceordine t o  Judee Levenfhal. ahen the aetiritv E off base the rreafr. con- I I  

templates a ban sufficiently broad that i t  remobea from the individual b e l -  
vieememher the complicsted determination of the impact of his actions on fareign 
relations. Believing rhsf Culi'er had been involved m a demonitration, he concluded 
fhs l the  breadth of ATR 36-16 was conrf~tut~ansilg jvaflded by military "ecess>ty ~n 
foreign affami i d .  at 632. 

'BSer note 19 8 u p m  for the deflnwan of demonstration applied by the district court. 
" S e e  note 28 m p m  for B dinausaron of the right co petition 8 8  applied IO armed 
forces members. 
a'559 F.2d at 634. 
d Z I d  at 639 
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ment has application t o  the military. the C 
y the fundamental differences betiieen mi 

Courts and commentators have long acknowledged that  t he  
unique status of the militari has important implications far the first 
amendment.43 As distinguished a commentator as Professor Emer- 
son has stated that the "military system 1s outside the civilian r y s ~  
tern of freedom of expressmn and subject to different rules 'W  The 
value of free speech inherent in a democracy is not  as strongly eri- 
dent when transposed into an essentially authoritanan structure 
such as the milltar). Professor Emerson does not conclude that the 
soldier has no first amendment right?, but onl) that these rights 
must be adjusted t o  fit the military structure.i5 

The military. it must be remembered. is a system that relies on 
loyalty and obedience to orders. IVithout the capacity to respond 
instantaneously and unquestioningly in times of C ~ S I F .  much if not 
all the .%rmy's effectiveness 1s lost The Supreme Court. in Pa 
i Lev, , ,46 has recently endorsed the rieii that military life a n  
demands necesntate a modification of constmtional righta to pre 
serve this needed order and effifie~eney.~' 

Althougii order and efficiency are strong militar) interests. mill- 
tary and cnilian courts cannot abdicate their obligatio 
any compromise of first amendment ~ a l u e s  is in fact 

"T Emerson T i e  S ~ s r e m  of Freedom of Expreision 67 11970) 

" I d  sf 743 The P n i h e r  Court relied on z 
t ie  eiiect that  Ialn arm? 18 n o t  a d e h e  
ence ' liz I C  Grimle). 137 C S 147, 153 
miliisry organnations ~ e q u i r e s  a "separate d 
loff \ .  Willoughby. 345 Lr E 53 94 $1963) 

that  a i  t h e  eiiilian ' Or 
the rights of men in t h e  

346 U S 137 140 \I9531 $plurality o p m  
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military necessity.4B In  Cndrd Sinles L. 1 ' 0 o i . h e e s , ~ ~  a 1554 court- 
martial case involving a military censorship regulation. the Court of 
Military Appeals confronted ita first major case which presented the 
issue of first amendment psotectm.sn A servicemember had been 
convicted for ~ i a l a t ing  an order not to publish certain portions of a 
book beliered by his superiors to be a threat to security. While the 
court  upheld the constitutionalit? of the regulation based on mili- 
tary necessity. it did recognize the competing first amendment ral- 
ues." The Voorherz decision pared the way for later cases that ex- 
presslr sanction the use of the clear and present danger test. later 
changed t o  "clear danger t o  loyalty, discipline or morale" ~n the 
military context.s2 

The culmination of the T'aod!res  evolutionary process came in 
Cnzfad Staies v. a case which concerned a member of the 

"In the Voorhees ease, Chief Judge Qumn. uriring far the eoult found LI unneces. 
m y  to consider the ~ ~ n ~ t i t u t i m ~ l i t y  of the 'pmpnery" and "conformance t o  pol~cy" 
standards set forth in the Army's regulation requiring review of materid t o  be pub- 
lished by serwcemembers. 4 C.M A. at 525, 16 C.M R. ai 83 The "clear and present 
danger" eoneepc 13 mentroned bne¶) in pamng. by uay ai example only. bg Judge 
Latimer m his o p m m  eonevrnng I" part and dissenting in part 4 C.M.A at 532, 16 
C.M R. at 106. United Stales j. Harvey. 18 C >!.A 539. 6d3,  42 C.M.R. 141. 145 
(1970). United States v Dsnlels. 19 C.M A. 628 j35, 42 C M.R 131. 137 119701, 
United Stater v Houe, l i  C.M A. 166, 173-74. 37 C.M.R. 429, 437-36 (18671 

See Sherman ~ u p r o  note 17 for a dieeuiron oflheae cases along ulth the Court of 
Mhtary Appeals decision in Knifed Etatea I Faorheer 42 C.M.A. 508.  16 C.M.R. 
83 (1931  

'"1 C.M.A. 5M, 45 C M.R 338 (1972) 

The P m s t  ease appears to be the last military deemon rhieh suggeifb that the 
cleai and present danger" test is the 'proper standard for the gorernsnce of free 

meech in militsrv  la^." 21 C.M A. sf 570. 45 C M?.R at 344. Subseavent decisions 

However. the eoult distingvished the Supreme Coun's Brmdentu ig  deemon. 
baying that this ease "apparently provides the current test for the civil community 
in forbidding the punishment of the mew adi,aeac) af u n ~ ~ n a f i l u f i ~ n s l  change." but 
that "rhe danger resulting from an e r o m n  of military morale and discipline 16 LOO 
great t o  require that discipline muir already h a w  been Impaired before B p~osecu- 
fion for ufiering statements can be sustained.'' 21 C M..! at 570, 45  C.M.R st 344. 
The Brandenburg ease dibtinguiaheb advocacy or "mere abbiraef teaching" from ac- 
tual  preparation of a group for vialent a e t m  Brandenburg 3 Ohm 395 U S 444, 
447.48 WEB). 
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Sary  who had published a number of underground neusletters 
launching violent attacks on the gorernment'r war p o l q  and calling 
for the overthrow of the United States g o ~ e ~ n m e n t . ~ ~  The Court of 
Military Appeals. in sustaining Priest's eonnet ion  for making dia- 
loyal atatementa, recognized that prior to this case they had "not 
fully delineated the limits on the right of free speech in the armed 
forees."55 In an effort to do so, the P n e s t  court referred to Bran-  
dmibury  P Ohioss as setting forth the appropriate standard for 
civilian advocacy cases, but found that in the military context the 
B r a n d a n b u y  test uould not be workable.5' Because the militar? 
must rely on the discipiine of its troops to insure national s 
the court adopted the 183s rigid test advanced in Dennis r .  
StatesJa that, "In each case (courts) must ask whether the g r  
the 'evil,' discounted by its improbability, justifies such invasion of 
free speech 8s is necesary to avoid the danger."5s 

"llluntratiue o i  Pnerf's efforts is the fallawng. 
Smash the m f e  p o ~ e r  
To the People 

Flee m n o u  guns baby 
gY"8' 

Bomb Imeriea.  Make 
coea.caia Someplace else. 

Id at  667. 46 C M R at  341 

' * I d  a t  570, 45 C.31.R at  344. 
O'396 U.S 444 (19601 lper euliam). See further discuswn of the Brandenburg cage 
a t  nore 63. BUprs 

d'The Pneaf COYN relied on the basic distinctions between military and o w i m  
soaety.  Citing United States  Y.  Gray. 20 C.M.A. 63. 42 C M.R. 216 I19701 the 
court  acknowledged that  ipeeeh can hare much greater detriments1 eifeeta ~n the 
military enrlranmenl. Fearing a slight but continuing ero~ ion  a i  marale and disci- 
pline, the c o u r t  stated that  using the  Biandenhurg standard o i " m m m n t  lawlem 
setion" would be too l a r ~ e  P risk 396 U S .  sf 447. note 53 i u ~ m  

Rather. the C O Y L . ~  believed that the military required a etandnrd capable a i  
etapplng harmlul speech before the damage U,BQ done or sei ioudy underway. 21 
C.M.A. a t  610. 45 C.M.R. a t  344 Thua. m military b e r v ~ ~ e .  the danger need only 
be clear. not both clear and preaent. Xole 13, mpra, note 62. znfra 

8'341 U S .  494 (18611. 

,'Id a t  510. Curlouslv. while formulstm. ins standard of i e i i e ~  ~n the oreeiar 
language used by D&8, the Pnmt cmr: explicitly stated that  the tes t  &&d 
I" Sehenck Y.  United States. 248 U.S. 47, 62 (19191 8 1  proper for use in the mill. 
t a w  Amsrent iv .  to  the Court a i  Militarv Aooenls 8 8  It W P B  constituted ~n 1972 
thhD&;is t e s i  Y B ~ S  merely D r e s t s t e & n i b i  the Schenck elear and preaent 
danger f e l t  21 C M.A. BL 570. 45 C M.R at  344 
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has 
specifically endorsed the Priest court's reasoning.81 A variation of 
the 'Wear and present danger test" has been applied by lower fed- 
eral courts in military eases, the test of "clear danger to loyalty, 
discipline or morale."62 

Justice Rehnquist, writing fur the Court in Parker c. 

In Carisan r .  S ~ i d e s i , t g e r . ~ ~  the Court of Appeals for the District 
of Columbia, in a decision from which Judge Bazelon again dis- 
sented, upheld the constitutionality of another provision of AFR 
35-15 banning "demonstrations or other activities within an Air 
Farce installation . . . uhich present a clear danger to loyalty, dis- 
cipline or morale. , , The court n a s  deferential ta military au- 
thorities in its review of the commander's decirion not to allow cer- 
tain servicemembers to d i c i t  names for an antiwar petition in the 

#O417 U.S 733 
.lid sf 756 

'"The language "clear danger t o  loyalty. disaphne,  or morale" IS found in para- 
graph 6-4d. Army Regulation N o  210-10. Installatmns' Administration (12 Sept 
19771, which reads: 

If it appeam that the dissemination of B publication presents B clear 
danger to the loyalty. disciphne. or morale of troop6 at  the installation, 
the installation commander ma). without p'ior approrsl  of higher head- 
q u a ~ f e i i ,  delay the distribution af any w e h  publication on property 
subject t o  hisiher control 

Similar I ~ K Y B P ~  was found in w m n m h  6 - l e  of the 30 September 1868 edition of 

Finally, the Spaih C B S ~  also permifa the military aervieeb to limit first amend- 
ment rights m aceordance with the rfandsrd af "clear danger t o  laynlfy. discipline, 
or marale." In that  c a w  the Supreme Court  eonridered and upheld a Fort  Dix post 
regv l~ t ion  which authorlied l o e d  commander8 t o  prohibit diitributian of political 
campaign literature In aceordance with that  standard Greer Y.  Spoek, 424 U.S. 
828. 840 1187B). 

6n6611 F.2d 1327 ID C. Cir. 1975). 
*'Dep'L of the Air Farce. Regvlsflon No. 31-11. para. 8e 11). 
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base hospital.65 Significantly, however. the court noted that an in- 
dividualized ahaaing had been made as to the dear danger of the 
petitioners activity. and that the infringement took place in a ?om- 
bat zone.68 The Cni,.!son court  applied a balancing standard that ai- 
lowed the goiernment an increasingly greater range of alternatires 
in athieling its objectives as the magnitude of the interest g reu .  
Their holding reflected the fact that since the incident took place in 
a combat zone, the commanding officer was given "substantial 
latitude" to strike the balance required by the military exigencies.e' 

The Supreme Court in G r e e ,  L S p o ~ k , ~ ~  its most recent case 
dealing with these issues, which, like Cu!t,ei, also arose in a non- 
combat atmosphere. there held that a regulation allowing the in- 
stallation commander to esclude political campaigners from his base 
vas justified by legitimate governmental interests. where the com- 
mander treats all compaigners alike, and where the excluded com- 
paigners had not submitted any of their campaign material to re- 
\ iew as required by an inrtailation The majority con- 

"Three Air Force aerrieememberb sfafmned ~n Vlernam aere arrested far d m  
fribufing a m - w a r  perifions while of f  duly and out of uniform but on the ba le  
Specifically. they &ere arrested for fsillnp 10 obtain the base commander's ap 
p m a l  as required m Dep'f of Air Force Regulation No. 30-l(al The court  de- 
clined t o  neeand p e r r  the commander'a deemon f h a t a  elear danger had been pre- 
aented by their  ~ e f i i i i i e ~  The fncf that the base was I" a combat zone and tha t  the 
seriicememberr ~ i i i v i t m  had already created dlstvrbanees on t h e  base s e r e  
major lacfarr I" the court's deas ion  511 F.Zd at  1332-33 

" I d  at 1333 
&?Id at 1332 

Both Korernofiu and Xzrabnushi were decided during World War I1 The ehal- 
lenged mdifary orders had be in  issued ~n preparatm-for what the mllliary he-  
liered wab m imminent attack by the Japaneie.  Unlike Culrer. time n a b  a l  the 
estenee. and no ~ l e r e i n ~  analwls of t h e  threat t o  national i e e u r i f ~  could be under- 

e.424 u s 828. 
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cluded, "There 1s nothing in the Constitution that disables a military 
commander from acting to avert what he perceives to be a clear 
danger to the loyalty. diecipline. or morale of traapa on the base 
under his command."" The Court was careful to mention that, in 
rejecting the campaigners' request to enter the base, the com- 
mander had undertaken an individualized scrutiny of its effect on 
the base. Only after deciding that. indeed. the visit uould present a 
clear danger t o  the base, did he deny permission to enter.72 Justice 
Powell, who concurred and pined in the Court's opinion, added that 
the prohibition must be narrowly construed to reach only activities 
that threaten the protected inter eat^.'^ He also commented that the 
ban !vas warranted because the soldiers were not being foreclosed 
from attending political rallies off base.'4 

It is clear that the C u l i e ~  decision represents a dramatic depar- 
ture from the earlier military decisions. The Culver majority did not 
employ the test of clear danger to loyalty, dieeipline or morale ordi- 
narily used in recent years by courts considering first amendment 
caws in the military context. Unlike the military courts in the 
Voorheer  and Priest line of cases, and the federal courts in Greei 
and C n r i s o , i ,  the majorit? did not require any individualized show- 
ing of the possible danger of Culver's planned activities. This being 
so. the question becomes whether the government's interest in pro- 
tecting against interference with foreign relations can be considered 
ao strong as to necessitate such a departure. Even Chief Judge 
Bazelon, dissenting. recognized that the interest of the military in 
avoiding en tang lemen t  i n  diplomatic affairs i 8  rreighty." 
Nevertheless, the upholding o f a  regulation that bans all demonstra- 
tions before the fact and makes no provision for particularized 
shouing of harm IS extreme. The gravity of the evil of disrupted 
international relanons is p e a t .  but the likelihood is slight that off. 
duty and out-of-uniform soldiers carrying a petition to the local 
United States Embassy protesting their country's involvement in 
Vietnam ivould detrimentally affect those relatione. The Cvl t e r  
facts mitigate againat balancing so heavily in favor of the govern- 
ment. 

"124 U.S 840 
'lid at 833 note 3 
' * I d  sf 647. 
? l i d  
rr669 F 2d at  687.  
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There is merit in Judge Lewnthal’s admonition that the indi- 
vidual soldier cannot be oermitted to decide which demonstrations 
ail1 or i d 1  not adversely affect foreign relztmm.’6 This formulation 
af the i s w e ,  however, misstates the mechanics of the test developed 
in the prior cases. Under either the Prtesf test  or the Greei .  
rationale it is clear that the individual soldier would not be charged 
with balancing complex foreign policy considerations The decision 
would still be made by the appropriate military authorities except 
that it would be done a n  an ad hoe basis rather than on a broad. 
weeping one. 

The deference paid to the military in Culver harkens back to the 
analysis, long since abandoned in cirilian cases, a i  the Supreme 
Court in Gttlon c S e w  Yo7kr’ and t i  
laic. the Supreme Court in an opinion by Justice Sanford upheld the 
constitutionality of a New Ywk criminal anarchy statute prohibiting 
advocating. advising, or teaching that the government should be 
overthrown by force or violence. The Court emphasized that in 
enacting the statute the state had already struck the balance in 
favor of protecting against the threat of i.iolent revolution and. 
therefore, did nor hare to w i t  until the speech created an mmment 
threat. According to the Gitlair Court, the speech could be pror- 
cnbed without a showing of any immediate danger.‘B 

Justice Sanford again delivered the Court‘? opinion in II 
upholding a California criminal syndicalism statute. The C 
lied on Git loa  to sustain the conviction of a woman who had at- 
tended a Communist Party convention at ahich a resolution u a s  
adopted calling for the orerthrou of the government. Finding that 
the statute u w  not an unreasonable or arbitrary exercise of the 
state’s poirer, the Court boned to the discretion of the legisla- 
ture.@O 

court, in language strikingly similar to that of Gitiox 
, stated that,  “[ilt nauld be unseemly and possibly 

“ I d  B L  632 
“265 V 5 .  6i2 (1925). mermlrd by Brandenburg v Ohio 395 Lr S 441 (per 
i unam) .  
“274 U 8 357 11927). ate ,rured b y  Brandenburg 5 Ohio, 395 L1 5 444 (per 
CUIlaml 
“265 U 5 .  at  668-69 
‘0274 u.s at  369 
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disruptive-or at least the military had the right to consider i t  
so-for members of the military to engage m demonstrations in the 
hast country. . . ."81 I t  is surprising that this lax standard, long 
since overruled by the Supreme Court in Brandenburg i Ohio,82  
has enjoyed a reincarnation at the hands of the Culcer majority. 

IV. PARKER AND GREER DISTINGUISHED 
The C u l w  court'8 blanket reliance on Parkers3 and Greei. may 

account for its failure to analyze fully all facets of the case. While 
the t w  eases are critical to  an understanding of the application of 
the law in this area in a military setting, even a cursor)- review of 
their facts wauld reveal that major distinctions exist. In Parker,  the 
appellee, Captain Levy, was convicted for refuaing to obey a lawful 
order to train medics in dermatology. Levy's refusal to instruct the 
men stemmed from his anti-var beliefs. While making his rounds in 
the hospital, he would advise the patients that black soldiers should 
not iight in Vietnam until racial justice is achieved in the United 
States.8s Significantly, the Court indicated that Captain Levy's 
statements urging others to disobey orders to fight would not hare 
been protected even under civilian standards.BC Certainly Captain 
Culver's involvement in the demonstration, an activity that would 
be protected under civilian l a y  is of a different ~ r d e r . ~ '  There is 
also a substantial difference between the military interest In con- 
trolling an officer's behavior while on base and in uniform and that 
interest u-hen the officer acts in a place and manner not associable 
with the service. 

Greer did not even involve restrictions on a servicemember. Ben- 
jamin Spock, a candidate for president an the People's Part) ticket 
in the 1972 election, and three other candidates were denied per- 
mission to campaign on the Fort  Dix military base.B8 As in Parkei . ,  
the Court's general comments regarding the military interest may 

394 U S .  117 (1969): Brown I I 
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be relevant to CufLer ,  but there 1s no question that the Court was 
primarily concerned w t h  a commander's control of the ha 
withstanding the major differences between Greer  and C 
the court in Culiei .  followed the Supreme Court in Greer ,  then the 
majority would hare  been led to the use of the standard of clear 
danger to loyalty. discipline, or m o m k  

Analytically, as ivell as factually, the distinctions continue. Typi- 
cally, governmental interests can be broken down into t a o  basic 

The first 1s the need to preserve the militari's autonomy 
over its installations and procedures. This class of cases includes 
control over military and civilian personnel nhen the) are  present 
on the base or on duty.g' The second reaches only those persons in  
the armed forces and i s  manifested in the military's need to control 
its members. whether on or off duty and whether on or off the 
h a w g 2  As heretofore mentioned. G i e r ,  clearly in rohes  concern for 
base security, and fits within the first class. There is little doubt 
that the campaigners aauld hare been free to hand out  literature 
immediately outside of the P a ~ k r i .  likewise falls within the 
firat class of cases. 

Cuii'ei..  on the other hand, does not represent an attempt by the 
government to control an installation Rather, I t  is a case falling 
squarely in the second category. The only other case also fitting this 
classification i s  a 1967 case arising in the Court of Miiitary Appeals. 
In rni ted States 0 .  H ~ i c e , ~ '  a second lieutenant was charged with 
using contemptuous language directed at the President of the 
United States and with conduct unbecoming an officer and a gen- 
tleman.85 Houe had been spotted marching in a demonatration car- 
rying a sign calling President Johnson a fascist and calling for a halt 

' . Id  at 838. 

B'Zlllman & Imuinkelried, supm note 3 2 .  at  45 Speedieally. the authors contend 
that B servicemember'b questmnmp of orders or poiicy ma) erode dircipline. log- 
alty and morale The) a l m  aeknarledge that free speech abroad may harm diplo- 
matic relaflanr and sf hame ma). threaten the ervllian'mil~farg separation. id at  
405-06 

" S e e  Gleer Y Spoek. 424 V S 828 (1976). Gaidaarrer \, Brown. 417 F 2d 1169 
(D C Clr 1969) 
'"See, e g , United Slates v H o r e .  17 C M A  165, 37 C M R. 429 11967) 

Flarer Y Cnrled States, 401 C.S. 137 (19721 (per curiam). 

enArtiele33 U . C . M . J . 1 0 U . S . C . § 8 8 8 ~ 1 9 7 0 1 . A r t ~ c l e 1 3 3 , U . C M . J . . 1 0 U S . C  s 
933 (1970) 11 C.M 1. sl 167,  37 C.M R at 431. 

"17 c .m.A.  166, 37 c M R 429 (1967). 
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to the Vietnam war. At the time he was observed, he \%-as off duty, 
out of uniform, and participating in the demonstration with a group 
of civilians in downtown El Paso, Texas.96 Emphasizing Howe’s use 
of contemptuous words rather than his presence at the demonstra- 
tion, the court determined that the government’s interest in main- 
taining political neutrality was sufficient to justify the infringement 
an Hone’s constitutional Severtheless, in diacuasing the 
background of the prohibition on use of contemptuous words, the 
court alluded to the clear and present danger test before upholding 
the conviction.s8 

Thus, i t  would seem that the precedents of P n ~ k e i  and Gierr, do 
not dictate either the outcome or the analyak of the C a l t e r  major- 
ity. The court was f ~ e  t o  interpret AFR 35-15 to ban only those 
demonstrations that posed a clear danger to international harmany. 
In failing eo to read the regulation. the court abandoned a settled 
line of authority and embarked upon a new path. 

In addition, the majority and the concurring opinions failed to 
recognize that . W R  36-16, as interpreted, ia a total ban on political 
demonstrations. The servicemember on foreign soil is placed in a 
particularly difficult position by the court’s reading of the regula- 
tion. If they are prohibited from demonstrating off base altogether, 
and the interest in preserving morale and discipline would exclude a 
demonstration, as it most certainl) irould do, an base, then the aol- 
dier stationed abroad is completely foreclosed from this mode of ex- 

a t  168. 37 C.M.R.  at 432. 

s’Sse Sherman. supra note 17 at  341 Prafesbar Sherman, commenting upon the 
H o r e  ease, rejects the p ~ i i f i o n  that uniformity of opinion xi e ~ ~ e n f i a l  among sol- 
diers. even I f  they a m  in uniform and elearl) identifiable He abserwa 

The public has g r a m  m u i t o m e d  ~n reeent years co the right of striking 
or protesting teachera, policemen. and other public employees. and there 
seems t o  he mcreasmg r e c ~ g n i u o n  that public employees me eapable of 
performing their duties eanscientiously while mll opposing polieiei a i  
their employer. Furthermore, the American pdlitienl tradition, enpe- 
c1sIIy BJ expressed by the Fir# Amendment. accepts the p ~ e m i i e  fhar 
eitizena may oppose the goiernment without forfeiring their l q ~ l f y  t o  
their  country. There seem8 t o  be l i t t l e  bsais for concluding that soldisra 
cannot do Ihkerl ie 

I d  at 347. 

“17 C M A .  sf 172. 31 C.M.R.  at 436. 
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pression. Unlike the service peraonnel in G i e e r .  Captain Culver E 
not free t o  find alternative locations to express his particular politi- 
cal prefeerencer.SS 

The effect of the court's accession to miiitary necessity in support 
of the total ban effected by AFR 35-15 Is closely analogous with the 
Suorerne Court cases on ~ r i o r  restraints loo The catch Dhrase of 
military necessity has much the same ring as did the government's 
assertion of "national security" in Srii Yoik Times Co. L United 
States lo' The Court's per curiam opinion in the 80 called "Pentagon 
Papers'' case emphasized that the goiernment had a "heaty burden 
of in any system of prior restraint. While the 
Culcei. case does not  invoile a p a r  restraint in that Culver is being 
completeiy denied the freedom to express his Ideaz, the notion of a 
heavy burden should have some validity in a situation nhere armed 
forces members do not have free acce8s to the American p u b i i ~ . ' ~ ~  

V. VAGUENESS, OVERBREADTH AND 
UNDERLYING 

FIRST AMENDMENT RIGHTS 

Implicit in Captain Culver's attack on 4 F R  35-16 for vague- 
neeslo4 and was the contention that. by banning ail 
demonstrations, the Air Farce had interfered ii-ith constitutionaily 

"'Organlzstion for 8 Better l v r r i n  Y Keefe.  402 U S 416 (1971). Near v Pin-  
nes~fa ,  283 U S 691 11331) Src g e n e m i l y  Note.  P n o i  Rrsfroinfa zn the M i i c t a r u ,  
73 Colum L Rei  1089 (1973). far B discussion of the prior restraint doctrine in 
rhe mrlitary. 

"'403 U S. 713 (19711 [per Curism) 
'O ' ld  at 714 

xY3See Note. The Public Fawn .Minimum Aecesa. € p o i  Access .  and f h r  First 
Arnmdmmf. 28 Stan. L. Rev 111 (1975), stressing the importance of insuring B 
publie forum for diverse rdeaa and persons 

ln1The 'aguenenn doctrine arises out af B concern far due pmeeis .  and requires 
that elwry law be draun narrowly t o  define elearly the paramefers of regulafma 
issued thereunder. 

General l ) ,  three rationalea are ad5anced for the doctrine'& exisfence First, B 
regulation 01 statute t ha t  fni l i  Lo give fair warning to all possible v1~1rdars offends 
m y  reasonable sense ofiuit iee.  Second a8 the la& seeks fa i egu l~ te  behavior, the 
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protected substantive rights..10B I t  is clear that even if the regula- 
tion had been precisely drawn 30 as t o  avert any vagueness and 
orerbreadth challenges, it could not intrude on Culver's freedom of 
expression without a ehoiving of strong governmental and military 
necessity.1n7 The Ciilvei. court declined to  explore the rubstantire 
ramifications., opting instead for a myapie treatment of the vague- 
ness and overbreadth claims. By concentrating on the factual cir- 
cumstances of Culver's activities and the n a r r m  issue of stand- 
ing,los the court abdicated its dutF to fashion a reasonable solution 
and obscured the more fundamental dispute. 

In 11s treatment of the technicalities the court w a s  undoubtedly 
correct. Pnrkei  I.. L e r p  clearly restricted the use of the vague- 
ness and overbreadth doctrines in the military. The Supreme Court, 

court8 must be ever mrndful that 8 standmdless lsw wlll cause the more eavt~ovs 
to steer e l e a ~  of p m i b l y  prohibited behai'ior This is pnrfieularly important in 
first amendment caees, where vague l a w %  can chill the erereke af consfitutmnaily 
proteered expression.  .4nd fmaily.  i w b  m e  made n o t  only t o  regulate the  
citizenry, but also t o  provide guidance to the C m i t S  and officers u,h 
them Note. Vagura*ss Daitrinr in the Fedrrol Courts A Focus on the 
Pnson. ond C a m p u s  Conlrrta,  26 Stan L R e v .  855 (1974)  See Grayn 
of Rockford 408 U S. 104 (19721. Papaehriatau v City of Jaekaonvilie 
156 11972). ' c o a t m  V .  City af Cincinnati. 402 U S .  611 (19711, Umted' 
Rabel, 389 U S. 258 (1967) 

For a camprehenwe lejiew of the doctrine. 81s Amsterdam. The Vaid./oi. 
Vagurness DocIr?nr an I h r  Supremi Caurl, 109 U. Pa. L Rev 67 (19601. 

The overbreadth doctrine has BQ I t %  p m e l p l e  funclion the profeelion of the f m t  
amendment Lava that m e e p  80 broadly in the  first amendment area that they 
include. or threaten to include. protected speech must be carefully mvtlnized to 
gvard again61 their chilling effects on protected exprersion. 

One commenlafor has suggested that  rhe overbreadth daetrme has been de. 
reloped by t he  e ~ u m  hecame other  methods have failed. Kote. The Ftrai 
Amrndmrnf O m i h r e a d l h  Doctnnr. 83 H e n  L. Rev 644. 646 11970) 

'OnA aubatantwe first amendment right would a r m  when B ntsrute or regulation 
16 parred that  mfnnges on protected Speech e w n  through the law 18 narrow and 
preelse S e e ,  e y , Shutfleswarth v Birmmgham. 394 U.S 147 (1969) 

'oiSre ala0 Procvnier Y Martinez, 416 U 5 .  396, 413-16 11973). uhere ~n the 
p r m n  e o n t e r f  the Supreme Court invalidated the praerice of eensormg lnmafe 
mall because the government failed to  s h o a  that  I t  was necessary and essential to  
the purpmes of the InstifUCmn. 

1oa559 F 2d at 624: I d  at  630-31 
"8411 U S 733 (19741. 
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again placing emphasis on the differences betueen civilian and mill- 
tar? life,110 announced the proposition that one who can hate  no 
"reasonable doubt" as t o  the illegalit) of hia or her behavior cannot 
attack the facial vagueness of a regulation L 1 l  Likewise, the doe- 
trine of overbreadth iw.6 restricted in the military t o  situations 
n-here the regulation does not  validly reach a "euffieientl) large 

court, content that a demonstra- 
tion had occurred and that Captain Culver knew his planned ac- 
txit iee  a e r e  aithin the regulation. in effect concluded its analysis 
at this point. 

Only Judge Bazelan proceeded further t o  probe the substantive 
ue of B hether the complete ban on demonstrations was itself con- 
tutional He rejected a total ban. reasoning that such a measure 
E designed t o  serve mere admimatratne ~ o n r e n i e n c e . ~ ~ ~  A l ~  

though he by no means ~ i e i v e d  the risk t o  international relations as 
insubstantial, he a d d  not alloil the goiernment to purchase free- 
dom from this risk at such a coat to first amendment 
Judge Bazelon proposed a procedure by which a servicemember 
wishing t o  demonstrate could apply far permiesmn t o  the base com- 
mander a h o .  in  turn,  nould hare to substantiate a refusal,*15 Judge 
Bazelon'c thoughtful compromise I S  n o  radical m m a t i o n  It i b  

soundly rooted in the traditions of 1.00, heis and P I  

VI. CONCLUSION 
The United States Court of Appeals far the District of Colu 

Circuit in deferring t o  the government's claim of military nece 
has broken ni th  the settled line of first amendment eases. In de- 

" D l h e  P a r h e ,  Court al.uded t o  the  fact that  mllifar) m e a  had 10 be 'ague t o  
proride Fexibiliti. The Court  noted t h a t  the mil l tar) regulates arpecta a f  lhfe un 
r e d a t e d  I" the ~ i b l l l a n  aohere and that  oenalfiee ranee from administrative sane. 
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dining to require an individualized shauing of harm, the court has 
exceeded Supreme Court precedents in the military area. I t  is 
anomalous that this should occur in a case involving political dia- 
sent, the type of speech most highly protected by the Constitu- 
t ~ o n . ~ ' '  i t  is eren more paradoxical that Judge Bazelan's dissent 
couid, by contrast with the majority, be viewed as favoring civil 
liberties. He merely restates a conservative standard long acknowl- 
edged by military and ciriiian courts as proper. Freedom of speech 
in the military has ainaya been After C i d v a r  u .  S r c -  
re tary  o f t h e  Air F ~ i e e " ~  the degree of protection 1s even less cer- 
tain. 

"'It has been armed  that the framer& a f t h e  Canafitutran neler Intended the f m t  
amendment to  a& t o  the milirary Pee Bernard. adpra note 107 at 311. Welner, 
Courtr-Martial and the Bdl 0.f Rights The Onginor P r a c t i c e .  72 H a w  L Rer  
266 (1968). Contra Henderson. Courts-Madial a a d  t h e  Consl&ition T h e  O ~ i a i -  





BOOK REVIEW: 

RULES OF THE COURT OF MILITARY APPEALS* 

Fidel], Eugene R . .  Guide to t h e  Rules of Practice avd Proeedurr of 
the Cnited States C o w l  of Military A p p e a l s .  Washington, D.C.: 
Public Law Education Institute, 1978. Pp. ix, 78. Cost: $4.10. 

Reviewed by Captain iP! David A .  Sehlueter- 

To paraphrase Gertrude Stem, a rule is a rule is a rule is a rule. 
HOW mundane! Xot so, if the rules ha8 been fashioned by the Cnited 
States Court af Military Appeals.. Then the "rule" is subject to lim- 
itless dissection and bisection. You will recall that for commentators 
the Court of Military Appeals 1s a bountiful field awaiting the har- 
vest (or the blight). There have been comments on the judges' com- 
menti, comments on the cases, opinions, footnotes, the courthouse, 
the ''new" court, and comments on efforts to do away with the 
court. And n o w .  , , there are comment8 on the court's 1977 Rules of 
Practice and Procedure.' 

For those who wish to  indulge themselves in keeping pace with 
comments on the ever-changing court, Mr. Fidell's 78-page book 
may be your cup of tea. I t  is not what most would consider to be 
light reading but i t  does contain Some insightful comments an the 
court's new Rules of Practice and Procedure. 

*Mr Fide lh  baoh was briefiy noted a i  82 Mil. L. Rev. 214 (1978) He IS a Wash- 
ington pwtner in the New York law firm of LeBaeuf, Lamb. Leiby, & MaeRse,  
and served on aetlve duty as a law speelallat In the Lnlted btafes Coast Ciuard 
from 1969 t o  1972. He currently haldi the resene  rank of lieutenant commander 

'The oiielnal rules o f ~ r a c f i c e  were drafted within w e h l  of the C D Y ~ ~ S  formatmn 
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Why, you ask. read a book on CKA's rules? .As Mr. Fidell paints 
out. few cases h a w  actually turned on the application or interpreta- 
tion of the court's rules of practice and  procedure. But for the ap- 
pellate practitioner this "guide" (rules and comments to the rules) 
will serve as a handy tool. Draiving from Fidell'a apparently com- 
plete annotations, counsel may w l l  turn a case on a rule. 

For the counsel at Fort Sticks though, aa a general rule the book 
will be much more limited in utility To be sure. the rules and ac- 
companying comments on such procedures as filing petition 
grant of r e n e w  or petitions for extraordinary relief may at 
point prove useful. Indeed, Fidell points out that. in light of the 
Court's expansion of powers in .MePhnil.2 it irould be "improper to 
assume that the court's procedures are of interest only to those as- 
signed as appellate counsel, military judger. or others who might 
appear regularly before the court." 

A more satisfying reason for reading this book might l ie .  not in  
the day-to-da) unlity of the work, but rather in  that, from perusing 
the rules. comments, and annotationr. the reader gains some insight 
into the subtle workings and thinking of the United States Court of 
Military Appeals. Much has been made of the  court's footnote 
l a - t h e  abilit) to change years of practice and procedure, both 
trial and appeliate. through footnotes in its opinions Perhaps like 
attention should be paid to ChlA'i rule-making pouere and the 
exercise of those powers. 

Here is where Fidell's book merits reading. He has not only 
caught potential conflicts or inconsistencies in the rules themselves 
but also provides some insight into the court's postures of recent 
vintage. such B L  its wi t  powers and the role of counsel. In  its new 
rules. one can sense the direction of the court. Without expanding 
the powers of the court through his own comments, Fidell s h o w  us 
where wbtle  changes in the rules represent attempts to indirectly 
expand the court's paaera or bless exst ing expansionistic case l aa .  

For example, Rule 3 (Jurisdiction) !nil, according to Fideli, be 
viewed as "the most far-reaching of the 1977 rule$." The ne% rule 
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prondez for review of "casea" rather than "the record in . , , cases." 
So? you ask. So, says Fidell, this revised rule "leavea no doubt that 
t he  court  will apply an expaneire vision of i t s  power to  do 
justice-without feeling cramped by the limits of either che issues 
framed by the litigants or the four corners of the record." Other 
rules bear out the continuing theme of expansion of powers. Read- 
ing the rules and Fidell'a comments is much more interesting when 
one picks up this common thread. 

Although the bulk of the book is limited to the presentation of the 
rule8 and the comments thereon. Jlr .  Fidell has inciuded dome re- 
marks ~n the last pages on the subjects of additional rule-making 
and reform of the rule-making process. Using the Federal Rules of 
Appellate Procedure ae a template, Fidel1 envisions additional areas 
potentially covered by CRIA rules. (More rules?) He also envisions, 
and encourages, formation of a standing advisory committee on pro- 
cedural rules, using ciailian systems as models. In Fidelra estima- 
tion. the past procesa of exposing the proposed rules to a narrow 
audience !vas inadequate. Publishing the proposed rules in a variety 
of forums, according to Fidell, would enlarge the audience and in- 
crease the quantity of constructive suggestions and comments 

On the whole, the book is Jell written. And for the most part 
Fidell manages to hold to a middle-of-the-road approach. Here and 
there. however. one 1s left with the imureseion that he favors an 

CMA rules. 

"The gods have their oi ln  rules." 

Ovid, hletamaphosea IX ,  500 

119 





BOOK REVIEW 

FORENSIC MEDICINE 

C. G. Tedeiehi, William G. Eckert, and Luke G. Tedeiehi, editors, 
Forensic Medicine Philadelphia, Pa: W. B. Saunders Co., 1977. 
Three volumes. Pp . ,  vol. I .  xxxii, pp. 1-784; YOI. 11, xxv, pp, 785- 
1160: vel. 111, xxvi, pp. 1161-1680. Subject index in each volume. 
Cost: vol. I ,  $45.00; i a l .  11, $30.00; rol. 111, S36.00, set of all three, 
598.00. 

R e r i e u e d  by .Malor P e ~ i i a l  D Park.* 

Scientific evidence is probably best known for its application in 
the investigation of crimes of violence. However. its usefulness is 
much more broad. extending to a wide variety of tort case8 and 
medical claims procedures. Fora,isie .Medic;,ie is a work well 
adapted ta assist the attorney practicing in these areas to find his 
way through the welter of conflicting evidence. 

This mammoth work opens a n h  a definition a i  forensic medicine, 
"the application within jurisprudence of medical knoaledge and the 

iencea to the solution of questions of 
then, a meeting ground for two very 
e and lmv, and It i3 appropriate that 

this three-volume work contains contributions from dozens of lan- 
ers, physicians, and other professionals from all over the United 
States and sereral foreign countries. 

The sheer bulk of this work justifies its division into three large 
volumes. The first i8 entitled "Mechanical Trauma"; volume 11, 
"Physical Trauma"; and the last volume "Environmental Hazards." 

'JAGC. U S  Army Editor. M i l i t a r y  Lou Rriieu. 1977 t o  present. Author of 
Ssitlemeat o / C l s i r i  i n m n g  Fmni l n e g u l n i  Procuiemenfs. 80 Mil L Rev 220 
11818) 

'1 Foiersir M r d m n r  XI 
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The entire a a r k  1s divided into t a o  large sections The first deal3 
with trauma. defined as "an q u r y  (for Instance, a aound, inflicted 
by a force upon a living tissue."Z The trauma section. in SIX num- 
bered parts. completely fills the firit two volumes The second i ec-  
tion, "Environmental Hazards." fills the third volume. m four parts. 
The chapters are numbered eoneecutlvel) irom 1 t o  83 through both 
sections and all ten parts. Each chapter ha: a t  least one named au- 
thor, like a separate article. 

In  general. then. the first t w o  \olumes on trauma focus on types 
of wounds and Injuries. whereas the last deals u i th  sources of in- 
juries. B u t  there 16 necessarily much overlap between the two ap- 
proaches to tbe subject of iorensie medicine. 

Volume I opens ni th  an introductory chapter a n  u o u n d e ,  ialloned 
b! a chapter a n  riming of the wound. Chapter 3 1s the longest in the 
entire work.  dealing in fifteen subchapters jrith a 
wounds in all the body's major organ systems. There fallow several 
chapters on  a rane ty  of topics including pregnancy, prenatal in- 
juries, self-inflicted wounds. and cl;ild battering. A group of four 
chapters deals ui th  injuries caused by firearms, bombs, and  expia- 
sives. Still other chapters deal with injuries from high or I O U  at- 
mospheric pressure. electrical force, radiation. heat and fire. and 
ultrasound 

The second volume contains the remaining fire numbered parts 
dealing with trauma. Part I1 concerns q u n e s  by chemical agents. 
such as po~aons. alcohol, drupe, and carbon monoxide. .A chapter on 
blood identification is included here Part 111 deals with crash in- 
juries. emergenq  medical care. and accidents in home and hospital 
Par t  I V ,  the shortest part. considers sex crimes. including rape. 
The fifth part contains ten chapters on  death. covering such topics 
as organ transplantation. autopsies, sudden death ~n infante, and 
various types of post mortem injuriei. Finally, i o l u m e  I1 closes 
with a three-chapter part on examination of human remains, cover- 
ing forensic anthropology. odontology, and roentgenology. 

Volume I11 concerns enriranmental hazards of all t jpes,  focussing 
more on the source of injuries than a n  the injuries produced Part I 
deals with industrial and agricultural hazards, and contains chapters 

lid 8 :  3.  

122 



19791 BOOK REVIEWS 

on such topics as the fishing Industry, high-presaure equipment, 
laboratory hazards, coal mining, and raiina?. hazards. The second 
part considers medical hazards involving drugs, surgery, and anes- 
thesia. Part  111, the longeat part of this volume, contains fifteen 
chapters on specified types of environmental hazards, such BS high 
altitudes, drowning, fungi and bacteria. parasites, land and marine 
animals, including snakes and insects, and poisonous plants, and 
various types or aspects of food poiaoning. The volume closes with 
Sewn chapters setting forth general legal theories pertinent to 
trauma and hazards, including negligence, malpractice, products 
liability, causation. damages, informed eonsent, and workmen’s 
compensation claims. 

The th ree  main editors all ha re  had experience i n  forensic 
medicine. Cesare G. Tedeschi, deceased, was clinical professor of 
pathology at the Boston University School of Medicine, and director 
of medical education at the Framinghan Union Hospital, Framin- 
gham, Massachusetts. William G. Eckert is editor of ISFORM, the 
journal of the International Reference Organization in Forensic 
Medicine and Science. and holds a number of medical and academic 
posts besides. Luke G. Tedeschi is director of laboratories at the 
Framingham Union Hospital, and 1s azsociate professor of pathology 
at the Boston University School of Medicine. 

This three-volume work, Foi’ensic .Medicii ie,  1s of excellent qual- 
ity, better than many other such works on the market. It may not 
be needed in minimum-function-inventory Army law libraries, but 
offices having larger libraries should consider obtaining it if they do 
work related to forensic medicine. 
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PUBLICATIONS RECEIVED AND BRIEFLY NOTED 

I. INTRODUCTION 

Various books, pamphlets, tapes, and periodicals, soiicited and 
unsolicited, are received from time to time a t  the editorial offices of 
the .Military Laic Revieti. With volume 80, the Reatsic began ad- 
ding short descriptive comments to the standard bibliographic in- 
formation published in previous volumes. These comments are pre- 
pared by the editor after brief examination af the publications dis- 
curaed. The number of items received makes formal review of the 
great majority of them impossible. 

The comments in these notes are not intended t o  be interpreted 
as recommendations for or against the books and other ivritings de- 
scribed. These comments serve only as information for the guidance 
of our readers who may w-ant to obtain and examine one or more of 
the publications further on their own initiative. However, descrip- 
tion of an item in this secrion does not preclude simultaneous or 
subsequent review in the Mili tary Laa Reaiaic. 

Notes are set forth in Section IV, below are arranged in al- 
phabetical order by name of the first author or editor listed in the 
publication, and are numbered accordingly. In Section 11, Authors 
or Editors af Publications Noted, and in Section 111, Titles Noted, 
below, the number in parentheses following each entry is the 
number of the corresponding note in Section IV. For books having 
more than one principal author or editor, all authors and editors are 
listed in Section 11. 

11. AUTHORS OR EDITORS OF 

PUBLICATIONS NOTED 

ALIIABA, The Tna l  of a C i d  Action tx the Federal Courts and 
the Proseeiitzon and Defense of Federal C,7rnzical Cases (No. 1). 

American Law InstituteAmerican Bar Association Committee an 
Continuing Professional Education, The Trial of (I C w i l  Action in 
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Gianelli. Paul C.,  E d w r d  J .  Imiiinkelried, Francis A. Gilligan. 

Gilligan, Francis A , ,  Edward J .  Irniumkelned, Paul C. Gianelli, 
and Fredric I. Lederer, Crtminal  Etide i iee  (No.  14). 

Gmshurgs.  George, Donald D .  Barry,  and Peter B .  hlaggs, 
editors, Soviet Laii Ajter S f a l i n ,  PnTt 1. The Citizen ond the State 
i,, Co,ifa,”p”,a,y S o m t  Laic (So .  2). 

Ginshurgs, George, Donald D. Barry,  and Peter B .  Maggs, 
editors. S o v i e t  Laic After  Stnli?i, P o ~ t  11: Social  Eng i see i ing  
T h r w g h  Laic (So .  31. 

Goldsmith. Lee S.,  editor, et a]., The 3 o u i . d  0fLagal  Medietne 
(No. 11). 

Herakoii-itz, Mickey, and Leon Jaworski, Confession nnd A to id -  
o,,cc (So .  15). 

Higginhotham, A. Leon, Jr..  I , ,  t h e  Mat te?  o f C o i o ~  Race and the 
Americn,t Legal Pmcecs’ The Colox ia l  Per,iod (No.  121. 

Holt, Pat M . ,  The W a r  P o x r i s  R e s o l u f m ’  The Role @Congress 
i)! r S  Armed Intewent ion (No.  13). 

Inwinkelned, Edward J . ,  Paul C.  Gianelli, Francia A. Gilligan. 
and Fredric I. Lederer, Cmninn!  Eridsnee (No.  14). 

Jaworski. Leon, with Mickey Herskawtz,  C o x f e s s m n  and Amid- 
nnee  (So .  15) .  

Johnson. Stuart E . ,  w t h  Joseph A. Yager, The Ytli tary Egi~a-  
tion iii .Voitheasi Asia (SO. 16). 

Karsten, Peter, Soldiers a n d  Society The Effects of 
Serawe and w a r  on .4niei.,ca,i Life (No. 17). 

Larkin. Murl A , ,  et  ai . ,  The .Wiiifnry in A m e m a n  Society (So. 
27). 

Lederer. Fredrie I.. Edward J, Imainkelried, Paul C.  Gianelli, 
and Francis 8. Gilligan, C n ~ i i i n a l  Evidence (No. 14). 
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Stockholm International Peace Research Institute, Statainent on 
W o r l d  A r m a m a n i s  and Disannamenl  ( S a .  2 6 ) .  

Sullivan, Leonard, Jr..  Paul H. Kitze, and the Atlantic Council 
Torking Group on Securing the Seas, Secwing the Seas: The  Somet 
.vocal Clialle,?ge ai id  Wesiem A l l i a ~ t e e  Opt ions  (KO. 22) 

Yager. Joseph .%., and Stuart E .  Johnson, The .Wt/iiary Equation 
i ~ i  Saiiheast  Asia (No.  16). 

Zellick, Graham, European Hi.imaii Righis Reports (No. 26). 

Zillman, Donald N . ,  et al . .  The .Clilitary i ~ i  Aniencan Society 
(So .  27) .  

111. TITLES NOTED 

Army Patents, Pamphlet KO. 2i-11, prepared by  Department of 
the Army  (So. 7 ) .  

Civil L Militarg Law Journal, edited by H .  S Bhaita (No. 4). 

Comparative Negligence, by Victor E .  Seh?mrtr (No. 23). 

Confession and Avoidance, by Leon J a m i s k t  wi th  M i c k e y  
Hersirorttr (So. l6),  

Contemporary International Law: A Concise Introduction, by 
wer,ier Lev, (So. 19). 

Criminal Evidence. by Edicard J .  I m i c i , ~ k e l r i e d ,  P a u l  C.  
Gia ,d l i ,  FraTSeis A .  Gilligan, and Fredr ie  I .  Ledrwr. (No.  14). 

Digest of United States Practice in 1nternatmm.l Law 1977, by 
John .A. Boyd (So. 6). 

European Human Rights Reports, by Graham Z e l l i c k  (KO. 26). 

In the Matter of Calor: Race and the American Legal Process: 
The Colonial Period, by A .  Leon Higginbotham, J r .  (So. 12). 
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Irony of Vietnam: The System Worked. b y  Lr-li? H .  Grlb .  i i i t h  
R i c h n , d  K Betis ( S o .  10). 

Journal of Legal Medicine. edited b y  Lee S G o l d s i i t t h  e t  ( i l  (No.  
11). 

Lawyers m Heaven, by  Jn,iies K .  G n  

Martial Lan: Theory and Practice. edetuii tq H .  S B i n t i n  (No. 5 ) .  

Military Equation in Northeast Aria. h y  St i . r , t  E Jol  
iaaepii .? Y'nge, No. 16). 

Pamphlet S o .  2i-11. Army Patents. p w p n , e d  h e  Depn 
the .A, ,ny (So .  7 ) .  

Prisoners of U'ar in International Armed Conflict. Volume 59 of 
the International Law Studies. by Hui iord  I La ' l i  (60 20). 

Soldiers and Societ): The Effects of Nilitary Sernce and IVar on 
American Life. by Peter  Ko,s te>i  ( S a .  l i ) .  

Soviet Laa After Stalin. Part 11: Social Engineering Through 
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Law, edited by D o m i d  D Bar ry ,  George Givsbuvgs. and Pete,, E 
M a g g s  (No.  3). 

Statement on World Armaments and Disarmament, prepared by 
Stoekholni Internatloan1 Peace  Raseoreh I n s t i t u t e  (So .  25). 

Trial of a Civil Action in the Federal Courts and the Prosecution 
and Defense of Federal Criminal Cases, piepored  by Ai,nericnn Lna. 
Inst i ta ia-Americo, i  Enr Association C o m o i i t t e e  o n  C o n i t n a t n g  
Professional Educat ion (KO. 1).  

Uncertain Judgment: A Bibliography of War Crimes Trials, by 
John R .  Leicia (So .  21). 

War Poners Resolution: The Role of Conpess in U.S. Armed In- 
tervention, by Pat  ,W Hoit  (So .  13). 

What the General Practitioner Should Know About Trademarks 
and Copyrights, by Arthiw H .  Sezdel (KO. 24). 

IV. PUBLICATIONS NOTED 

1. Amencan Law Institute-American Bar Bssociation Committee 
on Continuing Professional Education. The Trial of a Ciri l  Acttoti 
in the Federal Coitrts avid the Prosecution a n d  Defense of Federal 
Criw.iina1 Cnses .  Philadelphia, PA: ALI-ABA, 1976-78. Audiocas- 
Settee in two series. See description belou. Cost: first series: 
$375.00, plus $10.00 for postage and handling; second series: 
$320.00, plus $10.00 for postage and handling. Individual numbers 
a i th in  each series are separately arailable far $20.94 for t n a -  
cassette Sets and $9.48 for one-cassette seta. Each cassette is one 
hour long. Some are accompanied by photocopied study materials. 

As part of its continuing legal education program, the Association 
of the Bar of the City of Kea York has sponaored s w i a  of lectures 
on trial advocacy. Tuo of these series, the Brat given from Sep- 
tember 1976 to June 1977, and the second from January to June 
1978, were recorded. 
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The first series comists of twenty titles, numbered from VlOO to 
V419. The titles range from "The Seed  for Post-Admiasion Training 
in Trial Advocacy and Selected Problems of Pleading in the Federal 
Courts," through "Sentencing." Titles between these t n o  include 

for Trial," "Presumptiana, Opin- 
he Objectives and Techniques of 

Cross-Examination," "The Appeal," and others. Each of the twenty 
titles consists of two cassettes each one hour in length. Thus, the 
entire first series consirts of forty hours of lecturer. Each two- 
cassette set i 8  priced at $20.94. The total price of $376.00 (plus 
$10.00 for postage and handling) thus represents a savings over the 
total price of all the set8 bought aeparately. S418.80. 

The second aeries, consisting of eighteen titles. 1s described as 
being a little more adranced than the first series. Its  titles, num- 
bered from V436 through V463, range from "A Judge's Overriew of 
Some Helpful Techniques and Skills in a Civil Action," to "Port 
Trial Motions; Sentencing Procedures, Statutes; Appeals and Ap- 
pellate Procedure.'' Included are titles such as "Arenuea to Speedy 
Disposition," "Trial of an Environmental Action," "Special Prob- 
lems of Grand Ju ry  Investigatvma," "Communicating v l th  the 
Jury," and "Problems of Electronic Surreillance; The Speedy Trial 
Act." The price of $320.00 (plus S10.00 for postage and handling) 
compares favorably with the price of 5342.54 for all the titlei pur- 
ehaaed individually. Three of the titles consist of only one cassettee 
each. 

The lecturers heard on the tapes are practicing attorneys, judges. 
and law professors. 

Seven titles in the first series and three in the second are aecom- 
panied by study materials, usually extracts from rules or statutes, 
or lists of cases. These vary in length. They are xeroxed or phota- 
copied. 

2 ,  Barry,  Donald D.,  George Ginsburgs, and Peter B Magga, 
editors, Soviet Law After Stalin. Port I The Citizen and the State 
in Contemporary Soviet Law Leyden, The Netherlands: A. W. Sij- 
thoff International Publishing Company BV,  1977. Pp. xv, 303. 

This book, one of a three-part, three-volume set, is a collection of 
essays dealing with various aspects of Soviet criminal and civil law 
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as it  has developed since the death of Joseph Stalin in 1963. The 
general thrust of these articles, according to a preface by Professor 
John N. Hazard of the Columbia University School af Law, ia to 
show how modern Soviet lax has blended traditional elements with 
Marxist view-points. Under Stalin, predictability in law totally dis- 
appeared. Although a return to czarist law would have been accept- 
able, Soviet society could not advance without a system for reg- 
ulating social relationships which at  least broadly resembled the 
civil law systems of the rest of continental Europe. 

The authors of the essays found in this first part af Somet  Laic 
A f t e r  Stalin met in a conference held in New York in November 
1975 to decide how to divide up the labor of assessing contemporary 
Soviet law A year later they presented the remlta of their efforts 
at a meeting sponsored by the Association of the Bar of the City of 
New York. The set of \-dumes of which this is the first were the 
eventual outcome. 

The book opens with essays on Soviet housing law and corrective 
labar law, two areas in which Soviet law probably differs most from 
the ather legal systems of western Europe. There fallow essays an 
Saviet court reform of the late 1950'8, the right of the individual 
defendant to have counsel in  ordinary criminal cases, and domestic 
relations Ian. The book also contains essays an the legal status of 
collective farm members, due process and civil rights cases, and 
criminal law protection of socialist property. The volume is con- 
cluded ni th  an article on soviet law concerning job security. 

The authors of the ten essays in this volume were all participants 
in the two conferences which led to the production of the entire set 
of three valumes. Most of them are professors of law at  various 
American universities. 

For the use of the reader, the book provides a detailed table of 
eontenta, a table of abbreviations, a preface, an introduction, a 
short appendix discussing "the framework far analysis," and a 
subject-matter index. Footnotes are grouped together a t  the ends of 
the articles to which they pertain. 

3. Barry,  Donald D . ,  George Ginsburgs, and Peter  B. Maggs, 
editors, Soviet L a x  A f t e r  StQlin, Part I I :  Social Engineering 
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Thr,ouyii Laic Alphen aan den Rijn. The Retherlands. Sijthoff & 
Noordhoff. 19i8. Pp. XI%-, 336. 

This work 18 a collection of twelve e s s a ) ~  covering neii derelop- 
ments in moat areas of Sonet Ian during the past quarter-century. 
They were originally presented during October of 19 i i  ai a meeting 
of the Association of the Bar of the City of Sew York. The book ie 

econd of a set of three volumes on modern Sone t  laiv. the con- 
of the other two volumes come from other sources. 

The first three of the tnelre essays aet forth herein deal w t h  the 
Soviet constitution of 19 i i ,  work on which had been commenced 
under Khruscher in 1962. One of these articles u a s  prepared by 
Professor John R.  Hazard whose lecture, 1 , i t e r m t i o n a l  L a x  

ss. was published in volume 83 of the 

Later essays corer such topic3 as international commercial I an ,  
law and economic change, automobile l a w  consumer product qual- 
it>-, family l a a ,  administrative l a x ,  judicial revleu, the proeuracy, 
and economic crimes. The final essay brieflj- r e i i e w  the policies of 
Khruscher and Brezhnev concerning law and legal institutions. 

Aids for the reader are a detailed table of contents. a table of 
abhreriationa. a general Introduction, and a auhjeet-matter index. 
Footnotes are collected together at the end of each article 

The editors and contributors s e r e  ail participants in the October 
1977 conference and in related academic endeavors. .\rnong the 
conferees \ ias  Yajar Eugene D. Fryer of the International La\\- DI- 
riaion a t  The Judge Advocate General's S 
Virginia, author of an article, Sot i i f  1,iterrin 
Elnstii Dogma published m volume 83 of the 

This hook is part I1 of volume 20 in a senes entitled "Lax in 
Eastern Europe.'' prepared bg the Documentation Office of East  
European Law a t  the Unirerait>- of Leyden in the Netherlands. 
General editor for the series is F. J.  M. Feldbrugge. 

4 .  Bhatia. H.S..  editor. CziIl d Mifitozy Lnu iou inn l .  Neu Delhi, 
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India: Deep g. Deep Publications. Vol. 14, S o s .  1 and 2, J a n . J u n e  
1978. Pp. 74. Cost: Indian rupees 110.00 

This penadieai describes itself as "India's first and mi) quarterly 
on the rule of lair, military jurisprudence and legal aid:' Its pur- 
poses include informing Indian citizens of new dewlopments in the 
law, advocating changes in the lair deemed beneficial by the editor. 
and promoting international good wili. I t  is not particularly ad- 
dressed t o  lawyers. and its style tends to be popular rather than 
scholarly. 

The range of subject matter of articles in this journal appears to 
be unlimited. except that all deal with l a w  in dome manner. The 
issue under ehammation contains two historical articles, "Law Offi- 
cer Jaded for Not Disclosing Government Secrets," about a case 
xhieh arose in l i i 9 ,  and ".ibolutmn of Corporal Punishment in the 
Natire Army," a report and recommendations prepared by a British 
official in 1836. Comparative lau is represented by an essay enti- 
tied, "Constitutional and Sacia-Political System in Yugoslaria." 

The J a i m n l  continues with a case note. "Prime Minister Indira 
Gandhi'i Election Case." The article called "Thoughts of Gandhiji" 
is a collection of quotations from the writings of .\lahatma Gandhi. 
An essay called "Fundamental Rights and Directive Principles." 
concerning Indian constitutional l a a ,  and i i ro  short book reviews 
complete the issue. 

X. Y i l i i n r y  Loa. i o u r i i n i  is advertised a i  a quarterly. 
e corers the first two quarters of calendar year 19i8. It  

is designated volume 14, nos. 1 and 2:  also nos. 53 and 54. from the 
founding of the iotlriinl. Apparently this publication fir i t  appeared 
in 1964, 

The founder and editor of the Jazimnl  is an Indian attorney, H. 
S. Bhatia of New Delhi. The io i~ r i i a l  is sponsored by an organiza- 
tion called the Defence Employees M'elfare Council. The i o u n i a l  in 
turn rponrore a legal aid bureau far Indian military personnel. 

5 ,  Bhatia. H.  S . ,  editor . lfa,tznl Lair: T i i e o q  and Praetzce. New 
Delhi, India. Deep B Deep Publications. 1979. Pp. 240. Coat. S13.00. 

Martial l a w  in the sense of the law uhich is applied when military 
authorities take oyer the functions of civilian government, 1s a sub- 
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ject less familiar to Americans than it 1s to the people of many other 
countries. Bhatia's M a r i t a l  L n ~ i  gives us an Indian point of view- an 
the subject 

This book is a collection of essays by various authors. I t  is or- 
ganized into thirteen chapters. The first six chapters deal mainly 
with theoretical questions. such as the meaning and scope of martial 
law; the place of martial l a w  in English jurisprudence: the bases of 
and justification for imposition of martial law: and allocation of re- 
sponsibilit? for implementing martial Ian. This is followed b) a 
short chapter on bills of indemnity. which, the author explains, hare 
often been passed by various gmernments after the end of martial 
rule to protect the former military rulers from liability for thew 
actions. 

The next five chapters discuss the history of martial l aw  One of 
them revieus the administration of martial l a w  ~n the United 
States. The others all concern martial law in India under the British 
during the nineteenth and early twentieth centuries. This section is 
followed by a long chapter on martial law in Pakistan during the 
19iOs.  The book closes with an essay on the conetitutionality of 
martial lau as imposed in the Philippines during the past decade. 

The editor,  H .  S .  Bhatia, 1s an Indian at torney and farmer 
ordnance officer in the Indian Army.  He 18 editor of the C i r t l  

tory  Laic J o i i m n l .  and has published a number of other 
nntings 

The book has a table of contents, a foreuard written b? the attor- 
ney general of India, a preface. a glossar) of important technical 
terms, a bibliography, and a rubject-matter index. Footnotes are 
grouped together at the ends of such of the articles as have them. 

6. Boyd, John A , ,  D q e s l  of Cx i ted States Pmetier  iii I n t e , n n t m n n i  
L a z  1.977. Washington, D.C.: U.S.  Gawrnment Printing Office. 
1979. Pp. xxiii, 1118. 

This ua rk  i s  an annual publication of the U.S.  Department of 
State, and is the fifth consecutive iaaue of the series. Ita purpose is 
stated in its introduction. I t  "attempts to publish the significant ma- 
terials relating to international legal practice in the contemporary 
record of Federal legislation and regulations, treaties and executive 
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agreements, Federal court decisions, testimony and statements be- 
fore congressional and international bodies, speeches, diplomatic 
notes, correspondence, and internal memoranda." 

The 1977 edition is divided into fifteen chapters. The first six 
chapters are introductory and basic in scope. Covered are states 
and international organizations aa aubjects of international Ian, the 
individual in international law, state representation, terri tory,  
jurisdiction, and immunities, and the law of treaties and other in- 
ternational agreements. 

The next haif-dozen chapters deal with topics and areas of law 
that have taken on increasing importance since World War 11. 
These topics are the cutting edge of international law in many re- 
spects. Cwered are law- of the sea, aviation and apace law, state 
responsibility far iquries to aliens, international economic law, and 
environmental, health, scientific, educational, and cultural affairs. 

The last three chapters of the book are more traditional in their 
coverage. These chapters deal with peaceful settlement of disputes, 
legal regulation of the u8e of force, and, very briefly, new- develop- 
ments in private international law. 

Aids for the reader include an introduction, a detailed table of 
contents preceded by a summary of the contents, an appendix set- 
ting forth the text of the sovereign immunity decisions of the De- 
partment of State from 1952 to 1977, a table af case8 cited in this 
appendix, and a detailed index. Each chapter is divided into num- 
bered sections. 

The first issue of the Digest naa issued for the year 1973, and was 
authorized by Arthur W. Rovine, an attorney within the Office of 
the Legal Advisor of the Department of State. The issue for 1977 
was prepared by John A. Boyd, also of the Department of State. 
This new series replaces previous compilations, Including White- 
man's Digest sf Internattonal Law, published in fifteen volumes 
during the 1960'8, and Hackwarth's eight-volume Dzgest published 
in the 1940's. The annual-volume approach was adopted because in- 
ternational law has been growing and changing so much in recent 
decades that a digest in the older format became outdated too 
rapidly. 
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1. Department of the Army, P a m p h l e t  .Yo 27-11, 
Washington, D.C..  Department of the Army. 1 9 i 9 .  

This official publication is addressed to Department of the Army 
military and cirilian personnel who may rlevelop patentable ) m e n -  
tions either in the course of their work or outside it. Organized in 
sixteen short chapters, the pamphlet tries to explain in simple 
terms the uses of patents and the procedures for obtaining them. 
Such matters as patent searching, interference proceedings to deal 
with competing claims for organization of an invention. and patent 
infringement are covered. Some information concerning copirights 
and trademarks 1s also pioiided. 

The pamphlet encourager Army inientars to disclose their h e n -  
tiom to the government. regardless of uhether title to the inven- 
tions belong t o  the m e n t o r  or the government. If title belongs to 
the inventor. the Arm) ni l l .  under some circumstances. pronde the 
services of patent attornek-s free of charge to handle the patent ap- 
plication formalities 

The pamphlet is liberally decorated with cartoon-tipe illuatra- 
tions in support of v m o u s  points made in the text. Appendix A is a 
sample form for discloaure of inventions. for use b? ini-entors xho  
elect to seek Army assistance m patenting their inventions. Appen- 
dix B 1s a list of the addresses of three major Army patent offices. 

The pamphlet was prepared by attorneys a n h m  the Intellectual 
Property Division of the Office of the Judge Advocate General. De- 
partment of the Army.. 

8. Galloway, L Thomas, Recop 
Prnetiee g f  the l 'n i ted  States Washington. D.C.: Amencan Enter- 
prise Institute for Public Palicy Research. 19% Pp. xi\ ,  191. Cost: 
$4.75 

This book, an AEI foreign policy study, provides a deaenptmn of 
the theories and practices followed by the United Statea in extend- 
ing or i%--lthholding recognition of other national governments. 
President by president and region by region, the shifts and the can- 
timities in United States action are charted. There 1% a discussion 
of the so-called Estrada Doctrine, according to which a state reeog- 
mzes only other states, and not governments, thereby aidestepping 

138 



19791 PUBLICATIOXS RECEIVED 

the problem of legitimacy of particular governments. To some 
extent,  the book measures United States practice against this 
doctrine. 

The book is organized in six chapters. The first chapter, "Histori- 
cal Background," outlines the practices of the United States be- 
tween 1780 and 1960. Twentieth century practice is emphasized, and 
the chapter concludes n i th  the Eisenhower adminiatration. 

Chapter 2 discusses recognition policy under John F. Kennedy, 
1961-63. That administration differed from othem in trying to pro- 
mote constitutional government, and to discourage dictatorship, by 
granting or nithhalding recognition. Chapters 3 and 4 trace the 
evolution of United States policy under the Johnson, Nixon, and 
Ford administrations away from the Kennedy approach, in a more 
pragmatic direction. 

Current United States practice, as summarized by the author, is 
to place emphasis not on formal recognition or nonrecognition, but 
an whether to continue diplomatic relations, a simpler and more 
pragmatic consideration. The United States does not espouse the 
Estrada Doctrine, but in practice we tend increazingly to beha1.e a8 
if we did accept it. 

The fifth chapter laaka briefly a t  the recognition practices of 
other states, and chapter 6 offere suggestions for future United 
States policy on the subject. 

Appendix A sets forth in tabular form information about the rec- 
ognition practices of various states. The three-part Appendix B 
analyzes United States practices of the past two decades, and the 
reasons therefore. 

The author. L. Thomas Gallonay, is a public interest lawyer at 
the Center for Law and Social Policy, Washington, D.C. 

The American Enterprise Institute for Public Policy Research 
was founded in 1943. It describes itself as "a publicly supported, 
nan-partisan research and educational organization," whose "pur- 
pose is to assist policy makers, scholars, businessmen, the press and 
the public by providing objective analysis of national and interna- 
tional issues." 
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The Galloaay book has a table of contents, a foreward written by 
Professor R .  R .  Baxter of Harvard Law School. a preface. and a 
bibliograph), in addition to the appendices mentioned above. 

9. Gaynor, James K., Lnwyers i n  Haaceii Philadelphia, Pa.: Dorr- 
ance 8- Co.. 1979. Pp. 92. 

This curious book is a collection of stories and biographical 
sketches of seventy people who had some connection with the Ian, 
and who have been either canonized or beanfied within the Roman 
Cathoiic Church. Included are some who practiced law or served as 
judges or legislators. Others studied law but never practiced i t .  Still 
others are associated with law reform or with promotion of justice 
in the courts. A fen of the better-known names are Saint Thomas 
Acqumas, Saint Thomas More, King Louie IX of France, Pope Gre- 
gory the Great, and Saint Thomas a Becket. 

The aurhor's ournose in il-ntine the book was to Dromote the 
1 .  

reputation of lawyers in general, which became somewhat 
during the Watergate era. 

tarnished 

The author, James K.  Gaynor. served on active duty in the Army 
Judge Adrocate General's Corps until his retirement in 1967. He 
retired a second time in 1977, from a profemrship at the law school 
of Sorthern Kentucky Universit? 

The book is organized into thirty-three rhart chapters, some 
dealing with one person. others with several nho  have some re- 
lationship with each other. or some point of biography in common. 
The book closes with a table of commemorative dates, or feast days, 
for all the canonized and beatified figures discussed in the book. 

10. Gelb Leaiie H . with Richard K. Betts. The lronu a f V w t v n , o  

In this work, the authors argue that. contrary to the vieus of 
other analysts, the American foreign policy decisionmaking system 
did work efiieientl) for the purposes for nhich it was used during 
and before the Vietnam war. That 1s t o  say, the six consecutive 
presidents iiho developed our Vietnam policies did receive realistic 
and generally pessimistic assessments from their subordinates of 
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the chances and cost8 of achieving a Satisfactory outcome in Viet- 
nam. The reaeona far pressing on in spite of such assessments may 
be questioned, but they do not indicate a failure of the deciaian- 
making system. 

The book is organized into five part8 and thirteen chapters. Part  
One, "Decisions: Getting into Vietnam," contains the first five chap- 
ters. The opening chapter, "Patterns, Dilemmas, and Explana- 
tions," develops the authors' basic propositions, that United States 
officials were fully aaare of the difficulties and costs of keeping 
Vietnam from going communist, but felt i t  necessary to make the 
effort to serve values beyond Vietnam itself; and that, once the 
basic commitment of support was undertaken, withdrawal became 
progress~vely more difficult until Congress finally puts limit8 on 
funding and use of bombing. The other chapters of Part One de- 
scribe the history of our Vietnam policies up through the Johnson 
administration. 

Part  Two, "Goals: The Imperative Not to Lose,'' contains three 
chapters describing the stakes for national security and domestic 
policies as perceived a t  higher levels of the governmental bureauc- 
racy. The third part considts of two chapters discussing the means 
of achienng stated goals, strategies for winning, and pressures pro 
and con an the presidents concerning our Vietnam involvement. The 
fourth part  discusses perceptions of our chances of achieving a 
favorable outcome in Vietnam: optimism, pessimism, their effects 
on estimates. and the strategy of perseverance. The final part sets 
forth the authors' conclusions concerning Vietnam. 

Leslie H. Gelb, a former senior fellow in the Brooking8 Foreign 
Policv Studies program, at one time directed the Pentagon Papers 
project for t he  Defense Depar tmen t .  H e  is n o w  director of 
politico-military affairs in the Department of State. Richard K.  
Betts was a member of the faculty a t  Harvard University and sub- 
sequently became a Brookings research associate. 

The Brookingr Institution describes itself as "an independent or- 
ganization derated to nonpartisan research, education, and publica- 
tion in economics. government, foreign policy, and the social sei- 
ences generally." The purposes of the Institution are stated to be 
"to aid in the development of sound public policies and to promote 
pubhc underatanding of issues of national importance." 
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The baak provides for the reader a table of contents, list of ab- 
breviations. introduction, a short documentary appendix, a bibhog- 
raphical note. and a subject-matter Index. 

11. Goldsmith. Lee S., editor et a] . .  The Jor,i.riai o f L r g n i  . W e d m , i e  
Chicago. IL: American College of Legal Medicine. Vol. 1. no. 1. 
April 1979. Pp. 139 Quarterly. Cost: Annual subamptian, $15.00: 
single issues, $3.00. 

The First issue of this neiv oenodical c o n t a m  four articles a n  
topics of legal medicine. The First describes a propam far the study 
of legal medicine at the Southern Illinois School of Medicine. The 
aecand article is a review of "good Samaritan" ia9s in the various 
atatea, which protect health care professionals from liability for 
torts committed R hile giving emergencv treatment. This article in- 
cludes an appendix summarizing the 1 w s  of the \-amus states a n  
the subject. 

The third article deals with problems of incompetency. with em- 
phasis on the distinctions between forced hospitalization and ap- 
pointment of guardians. The last article focuses a n  the ethical and 
legal considerations affecting compensation of people who are in- 
jured as a result of medical experiments. 

The J o i i r n n i  includes a table of contents. Footnotes are prouped 
together at the ends of articlez. 

12. Higgmbotham, A. Leon. J r . ,  lii the .Waifr, a f C o i a r '  Race n n d  
the Ameiieaii Legal Pmeias. The Colonmi Pei iod .  Nen Yark O s -  
ford University Press. 19;s. Pp. xxiii, 512. Cost. $15.00 

This work of legal history revieivs the state of the law concerning 
slaves and slavery in 17th and 18th-century America. There i s  some 
follou-up in the nineteenth century far purposes of compansan. 

The book is organized in four parts and eleven chapters. Part  One 
contains an Introductory chapter setting forth the problem to be 
dealt with. and the author's viewpoint and methodology. Part Tno .  
"The Black Experience in Colonial America," la the heart of the 
baak. providing a colony-by-colony reyieiv of legislatire enactments 
and judicial decisions concerning sla\ery. SIX colonies are coiered: 
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Virginia, Massachusetts, Xew York, South Carolina, Georgia, and 
Pennsylvania. 

The laws varied in details from one colony to another, and at dif. 
ferent times within the Same colony. For example, the colonial gob- 
ernment af Georgia initially opposed slavery, while Pennsylvania, 
originally as Strongly pro-slavery a8 other colonies, erentually be- 
came a leading free state. There were variations from the pattern of 
slavery, such as indentured aervitude. All this 1s set forth with a 
wealth of detail, in the form of quotations from statutes, speeches, 
court decisions, and other documents of the time. 

Part  Three discusses the experience of Great Britain a i t h  slar- 
erg. Primary attention is given to the Sommemett case, in which 
Lord Mansfield, sitting as judge, heid that an escaped slave could 
not be reenslaved in England by his master, who had folloued him 
there. The Fourth Part  discusses the American Revolution and the 
contradictions between freedom and slavery which underlay the 
Declaration of Independence. A short epilogue concludes the book. 

Aids for the reader include a summary of contents, a detailed 
table of contents, an appendix entitled, " 4  S a t e  on the Indentured 
Servant System," a bibliography, detailed subject-matter index, 
and table of cases. All footnotes to text are grouped together at the 
end of the book. 

The author is a federal judge, on the U.S. Court of Appeals for 
the Third Circuit. He is one of a very few black ever to be appointed 
to a federal appellate court. He plans to produce ather volumes on 
the legal history of slavery in the United States. 

13. Holt, Pat M . ,  The War Powers Resolwtion. The Role of Con- 
uress in L S  Armed Intervention. WashinEton. D.C.: American I ,  
Enterprise Institute for Public Policy Research, 1978. Pp. 48. Cast: 
$2.26, paperback. 

The War Powers Resolution, enacted in 1973, attempts to draw 
lines between the congressional and presidential war poaers.  This 
short pamphlet discusses briefly the history and origins of the res- 
olution, what i t  is intended to accomplish, and hoiv well it has 
functioned since ita enactment. 
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The booklet is organized into six chapters. The introductory chap- 
ter provides a few paragraphs on the constitutionality of the resolu- 
tion. and Chapter 2 sets forth the legislative histor) of the measure. 
The third chapter. considering whether presidents hare complied 
w t h  the resolution. concludes that compliance has not yet been fully 
tested. Chapter 4 asks whether the resolution can work in the face 
of a serious test .  and chapter j e i  aluates in mildig pessimistic terms 
the prospects far improved consultation between the President and 
Congress in times of crisis. The final chapter concludes that the res- 
olution is intended t o  make congresaional acquieaence in presiden- 
tial action more difficult, and that the value of this will depend on 
Congress' willingness to use its many other powers to curb or influ- 
ence the direction of presidential actions 

The author, Pat M. Holt, \bas chief of staff af the Senate Foreign 
Relations Committee from 1974 to 1977. He had been a member of 
the committee's professional staff since 1 E O .  

The American Enterprise Institute for Public Policy Research 
i i a s  founded in 1943. It describes itself as "a publicly supported. 
nonpartisan research and educational organization." The purpose of 
the organization is stated to be "to assist policy makers, scholars. 
businessmen, the press and the public by proriding objective analy- 
sis of national and international ~ssues."  

For the aid of the reader, the book has a short table of contents. 
The text of the K a r  Powers Resolution is reproduced in an appen- 
dix. 

14. Imainkelried. Edward J., Paul C. Gianneili, Francis A. Gilli- 
gan, and Fredric I .  Lederer, Criminal  Euidrnee  St. Paul. Min- 
nesota: West Publishing Co.. 1979. Pp. xix, 408. Paperback. 

This text book revieua the current state of the law of evidence of 
crimes as it is practiced in state and federal courts in the civilian 
sector of the American bar. The authors take the position. stated in 
their foreword. that criminal evidence Ian i s  evolvine in the direc- 
tion of "a progressive lowering of the barriers to the admission of 
relevant evidence.'' 

The book 1s organized into eight parts and twenty-eight chapters. 
The variow parts deal with nitnesser, the logical relevance of evi- 
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dence, its legal relevance, reliability of evidence and privdeges af. 
fecting evidence, fourth and fifth amendment protections, canstitu- 
tional protections, and sufficiency of the evidence. Certain of the 
chapters have been published in different form as articles in the 
X i l t t a i y  Law Remea .  

The chapters are all fairly short, generally about ten pages in 
length. The heart of the book is the dozen chapters devoted to con- 
stitutional topics. These fil l  almost one-haif of the entire hook. 

Far the convenience af the reader, the hook offers a summary of 
its contents. a detailed table of contents, and a subject-matter 
index. Each chapter is divided into numbered sections and is pre- 
ceded by an outline. Footnotea are on each page rather than a t  the 
ends af chapters. 

All four authors are present or former Army judge advocates, and 
have served on the faculty of The Judge Advocate General's School, 
Charlottesville, Virginia. Three of the four hare each published 
several articlea in the Xz1;targ Lau Rrvzex an subjects nithin the 
area of military justice or civilian criminal law. Edward J .  Imnin- 
kelried is a professor of law a t  the University of San Diego. Paul C. 
Giannelli, a professor of law a t  Case Western Reserve University, 
Cleveland, Ohio, is a captain in the Army Reserve and is a mabiliza- 
tion designee to the Criminal Lau Division s t  the JAG School. 
Lieutenant Colonel Francis A. Gilligan i 8  a military judge presently 
stationed a t  Wiesbaden, Germany. Major Fredric I. Lederer is as- 
signed to the Criminal Law Division, Office of The Judge Advocate 
General, in the Pentagon, after a year of study as a Hays-Fulbright 
Scholar in Germany. 

15. Jaworski, Leon, with Mickey Herskoivitz, Confession and 
Acordanee. Garden City, K.Y.: Anchor PressiDoubleday, 1979. Pp. 
326. Cost: S10.95. 

This is an autobiography by a famous lawyer, setting forth high- 
lights from fifty years of legal practice. Leon Jau-orski is probably 
best knann for his role as an investigator in the Watergate and Ko- 
rean influence scandals, but he has been involved in  many other im- 
portant cases and activities as well. He gives his observations con- 
cerning publie figures such as Lyndon Johnson and Richard Nixon, 
and concerning the major historic events of his time. 
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Leon Ja,orski first came to the United States as an immigrant 
from Poland early in  this century He became a lawyer in Texas, 
specializing in trial i iork.  .it present he is a senior partner in the 
Houston laa firm of Fuibright and Jaworski. He has held office as 
president of the American Bar Association and other organizations, 
and has been recipient a i  many academic and professional honors. 

Mickey Herskoivitn is a professional writer. sports columnist, and 
teleiision commentator m Texas. 

The book is organized into eleven chapters covering various 
episodes 07 periods of Jaworski's life I t  has a table of contents and 
a detailed subject-matter index 

16. Johnson, Stuart E , with Joseph A Yager. T h e  .Ililttni.y Ey, in-  
t iox  #,2 Sa, t i i rns f  Aciu. IVashingtan, D C: The Broakmgs Inititu- 
tion. 1979 Pp. xii. 87. Cost: $2.95, paperback. 

In this work, the authors examine the development of United 
States military forces in the area of Sortheast Aria They conclude 
that shifts in deployments are needed to reflect changes in poner  
relationshipz over the past quarter century. 

China, far example. once a prime enemy. has ahoivn more and 
more interest ~n cooperating u n h  the United States. .it the same 
time, South Korea has become a strong and prosperous nation 
Soviet naval forces have been Increasingly noticable in the area. 
These and other facts make redeployment necessary, in the authors' 
v i m  

The book has four chaptws. The first is an introductory esaa) on 
the interests. goals. and policies of the United States in northeast 
Aria. The second chapter contains descriptions of the military forcer 
of the seven countries interested in the area. i.e . the Soviet Union, 
mainland China, Japan, the Republic of China a n  Taiwan. the t w o  
Koreaa. and the United States. Chapter 3 ,  Military Problems, dir- 
cusses Soviet activities,-the possibility of uar  in  Korea, "the 
Taiwan problem." and the dangers of  proliferation of nuclear 
ueapons in the area. The final chapter sets forth a proposal for an 
alternative force structure for the United States on the sea and ~n 
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Korea and Japan. There is diacussion of a variety of political and 
strategic considerations in this chapter. 

Stuart E.  Johnson x a s  formerly a Brookings research associate. 
At the time of publication of the book. he n a e  on the staff of R&D 
Associates. Joseph A. Yager is a Senior fellm in the Brookings 
Foreign Policy Studies program. 

The Brookings Institution describes itself a8 "an independent or- 
ganization devoted to nonpartisan research. education, and publica- 
tion in economics, government, foreign policy, and the social sci- 
ences generally." I ts  stated purposes are "to aid in the derelopment 
of sound public policies and to promote public understanding a i  is- 
sues of national importance.' 

Far the convenience of the reader. the book offers a foreword. a 
table of contents. a glossary of terms and designations, and numer- 
ous atatistical tables, chiefly in the second chapter. 

17. Karaten, Peter. Sold iers  o x d  Society The Effects of .lfilitnry 
S e r u i e e  a v d  Far o n  Amei.ien,t Life. Westport, Conn.: Greenwood 
Press, h e . ,  19i8. Pp. 339. Cost: $22.60. Appendix and index. 

This u-ark of social history is a reriew of previous literature on 
the subject of how military seryice dunng America's wars has af- 
fected not only those who served, but also their families and their 
home communities. Literature reyieiued include8 not only scholarly 
studies, but also personal recollections, memoirs, and descriptions 
prepared by a great r ane ty  of participants in the nation's l a s s  

Karsten includes materials prepared by 264 individuals. called 
"s~urces." scattered throughout the book. Host of these sousces 
uere  military personnel who served in World $Tar 11. the Vietnam 
a a r .  or the Korean war, but all wars and all periods of American 
history from the Revolution onuard are represented. 

The book id dinded into two parts. The firat part ,  "The Conse- 
quences of Military Service," contains four chapters r e n e \ ~ m g  the 
effects on the individual who serves on active duty. The four chap- 
ters are entitled, "The Recruitment Procear," "Training." "The 
Tour of Duty and Combat," and "Homecoming. Adjustment to 
Civilian Life, and Veteran's Status." 
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Part  11 a i  Karsten's book is called, "The Effects That War and the 
Military Hare an Those S o t  in the Military Itself." This part also 
contains four chapters. There are "The GI's Family," "The Eeon- 
m y , "  "Social and Political Values." and "The 'Enemy Within.' " 

The appendix, "Sources Regrouped Chronaiogicaily." a h o w  ~n 
one page to which w.r or which period of American history each of 
the 284 numbered sources belong. This appendix is foilowed by a 
three-page subject-matter index. 

The author, Peter Karsten, is a professor of history at the Cni- 
rereity of Pittsburgh. He has pubiished a number of articles and 
books, including one in 1978 entitled Lou, Soidteis. a n d  Co7nhnt 
Professor Karsten 1s also a consultant t o  the Hudson Institute. 

Soldiers and Society is the firer number of the Greenuood Press 
series, "Grass Roots Perspectives on American Hmtoi-." Daiid 
Thelan 1s editor for this series. 

18. LeFever,  Ernest  IT . ,  S v c l e a r  Arms i n  the T h i r d  It'oild. 
Washington, D.C.: The Brookingz Institution. 19i9.  Pp. x i  154. 
Cast: $9.95, hardcover; $3.96. paperback. 

One of the major problems of exporting nuclear technology far 
generation a i  electric power is that such technolog? provides the 
means of producing nuclear weapons. In this book, the author 
examines the problem as it is developing in nine nations which ha re  
nuclear power generation facilities, and which also have or could 
have nuclear weapons. 

The book IS organized into eight chapters. In the introductory 
chapter, the author states the problem. He discusses the r ieas  of 
several major poaerr-the Soviet Union, France, and China. He 
suggests that countries are likel) t o  seek nuclear weapons if they 
feel insecure. 

Chapter 2 discusses nuclear power and its potential for India. and 
Pakistan's reaction to India's use of nuclear power. The third ehap- 
ter conridera Iran. The book W E  written before the Shah's over- 
thron, 80 this chapter may not be relevant to Iran's present aitua- 
tion and future prospects. Chapter 4 considers Israel and Egypt, 
but does not mention the accommodation recently achieved by there 
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two long-time enemies. Chapter 6 shifts our focus to the far east, to 
South Korea and Taiwan, and chapter 6, to Brazil and Argentina. 

The seventh and eight chapters discuss ways and mean8 of deter- 
ring countries from acquiring new nuelear weapons, and restraining 
those countries which already have them. The author feels that the 
United States can best do this by agreeing with these countries to 
guarantee their security, so they will not have to develop or expand 
their own nuclear arm8 capabilniea. 

The author,  Ernest  W. LeFever,  was a senior fellow in the 
Brookings Foreign Policy Studies program. In 1976, he became the 
founder and first director of the Ethics and Public Policy Center of 
Georgetown University, Washington, D.C. 

The Braokings Institution describes itself as "an independent or- 
ganization devoted to nonpartisan research, education, and publica- 
tion in economics, government, foreign policy, and the social sci- 
ences generally." I t s  purposes are stated to be "to aid in the 
development of aound public policies and to promote publie under- 
standing af issues of national importance." 

For the convenience of the reader, the book offers a detailed table 
of contents and a subject-matter index. Two statistical tables in the 
introductory chapter set forth information about the military budg- 
ets, GNP, present and future military capabilities, and incentives to 
obtain or expand nuclear arsenals, of 8evem.l third world countries. 

19. Levi, Werner, Contemporary International Lam A Concise 
Introduction Boulder, Colorado: Westview Press, 1979. Pp. xix, 
391. Cast: $22.00, hardcover; 510.00, paperback. Index, bibliog- 
raphy, and two appendices. 

In this text,  Profeasar Werner approaches international law as a 
social phenomenon. He sees i t  as a necessary and inevitable conse- 
quence of the development of international society from a collection 
af more or less self-sufficient nation states, to an aggregate of 
states which are increasingly interdependent upon each other. This 
interdependence i8 seen to be deepening, despite the widely di- 
verging views of states-Third World, Fourth World-n the na- 
ture and purposes of international law. 
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The material of the book is organized into ten parts and toenty- 
six chapters. The first part. "The Nature and Function of Interna- 
tional Laiv," is definitional I ts  five chapters review the history and 
origins of international la\$-, differing theories concerning what is 
international la\\-, its relationship with other types of law, and the 
various methods or routes by which principles come to be recog- 
nized as part of international lair. 

Parts 2 and 3 deal. respectively, with legal capacity of entities in  
international law. and the legal qualities or characteristics, such as 
sorereignty, of the stares and international organizations which are 
the subjects of international law. 

Part  4 deals iiith the jurisdiction of states. Covered are temporal, 
spatial, personal. and material Jurisdiction. This 1s fallowed by Part  
6, containing two chapters on  persons in international l a w  The 
sixth part discusses international actions which have legal conse- 
quences, including unilateral transactions, multilateral actions or 
treaties, and the doctrine of state responsibility. 

The very short seventh part discusses international cooperation in 
the political and economic arenas. The current range of methods for 
pacific settlement of international disputes 1s the subject of Part  8. 
The methods are divided into those involving and those not involv- 
ing decisions by third parties. Part 9 presents a brief overview of 
the use of force, ita legal basis and regulation, and the posltmn of 
neutral third states. The book closes with Part 10, a short e s s q  
entitled "The Dynamic Character of International Lan." 

Levi's book is a textbook, and each of the first nine parts is fol- 
loued by a list of reference8 and readings, in the form of a bibhag- 
raphy organized under subject matter or topic headings. Other aide 
for the reader include a detailed table of contents, a one-page table 
of abbreviations used in the book, an appendix setting forth digests 
of eight important cases ~n international la\\, a table of cases cited, 
listed alphabetically by case name, a selected bibliography. and a 
subjectmatter index. 

The author is a professor emeritus at the University of Haaaii at 
Mama, and has a n t t e n  extensively on international Ian and poli- 
tlCS. 
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20. Lerie, Howard S., Prisoners of W a r  i n  Intrmalional  Armed 
Conflilief, Volunie 59 of the  Internotional Lax, Studies .  Neaport ,  
R.I . :  U.S. Naval War College, 1978. Pp. Ixix, 529. 

This book provides a comprehensive treatment of the law gov- 
erning the status, employment, protection, and pumshment of pris- 
oners of n a r .  I t  is current up through 1977, the year in which work 
was completed on the two new Protocols to the Genera Conventions 
of 1949 dealing v i th  prisoners of war and the wounded and sick. 

The book is organized into seven chapters. The first of these deals 
primarily with entitlement of individuals to prisoner-of-war status; 
the second, with the conditions of their imprisonment; and the third, 
with employment of prisoners by their captors. Chapter IV discus- 
ses the concept of the protecting power, and the roles of the prison- 
ers' representatiw and the International Committee of the Red 
Cross. The fifth chapter covers punishment of prisoners, and the 
sixth, pumshment of those v h o  mistreat prisoners. The last chapter 
reviews the various means of terminating captivity of prisoners of 
uar.  

The substantive chapters are followed by t u o  appendices. Appen- 
dix A contains the text of the 1949 Geneva Convention Relative to 
the Treatment of Prisoners af War and its annexes. Appendix B is a 
list of all the states parties to that convention. Other aids for the 
reader include a detailed table of contenta, and tables of abbrevia- 
tions and of materials cited, including articles, books, statutes, 
treaties, cases, and related documents. The book closes with a 
subject-matter index. 

This book 1s volume 69 of the Naval War College International 
Law Series. That series, informally called the "Blue Book" series, 
began in the 1890's with the publication of various lectures an inter- 
national law delivered at the College. The series was terminated in 
the mid-1960'8, and has been resumed with this volume. 

The author, Professor Howard S. Levie of the Saint Louis Uni- 
versity School of Lan ,  is a retired Army JAGC colanel. Among his 
many published uritings is an article, The Eniployment of Prison. 
ers of1Vo.r. 23 Mil. L .  Rev. 41 (1964). He held the Ssval War Col- 
lege Stackton Chair af International Law during the academic year 
1968-69. 
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21. Lewis, John R. ,  l ' ,ieeitain J i tdgv ia i i t  .-I Bibliog,aph# of War 
Crinier Tr;nia Santa Barbara, California: American Bibliographical 
Center-Clio Press. 19i9 Pp. x x x u i ,  261. Cost: 326.75 .  

This work is a list of 3,362 books and articles dealing directly or 
indirectly iiith w,ar c n m e e .  >lost of the listed writings were pub- 
lished during the twentieth century, especially during and since 
World War 11. but dome are older. Most are in the English lan- 
guage, but several other major languages are represented, m l u d -  
ing German. French, Italian, Japanese, Spanish. and Russian 

The publications are listed alphabetically under perhaps two 
hundred topic and subtopic headings. The book i B  organized in four 
major parts. 

Part  I ,  "General Reference," list? on five pages a number of 
nn tmgs  identified a, "basic reference guides," also bibliographies 
and other types of guides and indices. 

The second part, "Background Issue 
l i s t s  writings on the l a w  and rules of war, and a n  the theory and 
philosophy of war crimes. Most of Part I1 lists publications dealing 
with the various international conferences,  conventions, and 
treaties setting forth the law of war and war crime3. A couple of 
dozen treaties are listed, beginning n i th  the Geneva Convention of 
1864. For some of the more important treaties, listed works are di- 
vided into works containing or dealing with the documents of the 
treaties, and uorke dealing with given treaties in more general 
terms 

The heart of the book IS the third part, uhich lists approximately 
two thousand historical aorks.  There are sections listing writings 
dealing with war crimes before 1914; with World FVar I, and with 
the Vietnam War and other poet-World War I1 events, including the 
trial of mercenaries in Angola in 1976. Howeter ,  almost all of Part 
I11 ~ons i s t s  of an exhaustive bibliography of the trials growing out 
of World War I1 

Major subsections m this area include allied conferences and dec- 
larations prior to the end of the war, the activities of the Interna- 
tional Military Tribunal, Suremberg. 1946-46; the United States 
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Military Tribunals at Kuremberg; other allies proceedings and na- 
tional trials: and the International Military Tribunal, Far East. 

Part  IT', Subsidiary Issues, is a catchall section dealing with such 
matters a3 trial procedures, various defense arguments, psychologi- 
~ a l  aspects of war crimes, the concept of aggressive war in interna- 
tional law, "the problem of the military," treatment and mistreat. 
ment of VWIOUS categories of prironers, collaboration, extraditions, 
occupation government, clemency, and statutes af limitations on 
war crimes 

The author, John R .  Lewis, is an associate profeasor of history a t  
the University af Southern California. The book i s  No. S in the 
WarIPeaee BiblioFaphy Series, which has been dereioped by the 
publisher in cooperation with the Center for Study of Armanent and 
Disarmament at the California State Unirersity, Los Angelea. The 
general editor for the series is Richard Dean Burns. The Center was 
organized in the early 1960's to collect and catalogue materials 
dealing with the issues of ivar and peace, and to aid scholars and 
interested members of the public in studying these isweS. 

For the use of the reader, the book offers a detailed table of con- 
tents, a chronology of events tending toward the development of the 
law of war, an introduction, a short list of abbreviations, and an 
index of authors by name and entry number. 

22. Sitze.  Paul H . ,  Leonard Sullivan, Jr , and the Atlantic Council 
Working Group on Securing the Seas, Secur ing  the  Sans The Sobiet 
4ncal  Ciiallenye and W e s t e w  Allio,iee Options Boulder, Colorado: 
Westview Press, Inc., 1979. Pp. xxxi, 464. Cost: $24.00, hardcover; 
$12.00, paperback. 

Seapower continues to be an important element of national power 
for modern states in general and for the United States and the 
Soviet Union in particular. This book reviews the past evaluation 
and current status of both Soviet and United States naval power, 
and presents recommendations for United States naval poiicy in the 
years t o  come. 

The book i s  organized into sixteen chapters. The introductory 
chapter provides an overview of new factors, such as nuclear 
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weaponry, which hare affected the use of the seas in the past fen 
decades. the future importance of the seas: and the continued im- 
portance of naval superiority. The objectives. limitations. and out- 
line of this study are set forth. 

The second, third, and fourth chapters describe the evaluation of 
Soviet naval power, the present status of the Soviet fleet. and the 
allocation of naval forces. This is followed by a comparative chapter 
discussing western maritime interests. Chapter 6 then sets forth 
the authors' vieas concerning the implications of Swie t  maritime 
capabilities. 

The serenth and eighth chapters discuss the history of United 
States naval pouer and the allocation of United States and allied 
naval forces. The authors make frequent use of the term "1Yestern 
Alliance," in referring to the naval forces of the United States and 
its presumed allies. These chapters are foiiaaed by another eom- 
parative chapter, matching Soviet naval capabilities against those of 
the Western Alliance. Chapter 10 continues this comparison. 

The eleventh, taelfth,  and thirteenth chapters discuss the proba- 
ble future technological and force requirements of the Western Al- 
liance, constrainti on the United States budget for na ia i  procure- 
ment. and nha t  i s  needed to  defend our 3 8 8  lanes in the future. 

The fourteenth ehaprer proiides the author'a overall a ~ a r ~ s r n m t  
of the current  naval and maritime balance betueen the United 
States and the Soviet Union. The fifteenth chapter seta forth the 
autharr' findings and recammendation8 for formulation of policies 
committing the Western diliance to long-range naval superiority 
and ta investment in more effectire naval weaponry. The sixteenth 
chapter briefly sets forth some additional vwws expressed b> vari- 
ouz members of the study group, in the nature of partial dissents. 

Paul H. Nitze has served ad Secretary of the N a r y  and as Deputy 
Secretary of Defense. Leonard Suili\an. J r . ,  uas Principal Deputy 
Director of Defense Research and Engineering, and as Assistant 
Secretary of Defense far Program .<nalys~s and Evaluation. The 
Atlantic Council Working Group on Securing the Seas is a group of 
scholars, present and former government employees. and eyperts 
knowledgeable of the problems of naval power. Paul H S i t r e  
served as chairman of the group, and Leonard Sullivan Jr.,  \%as 
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project director and rapporteur. The group is sponsored by the At- 
lantic Council of the United States,  a private organization in- 
terested in promoting study of questions of United States policy af- 
fecting the Atlantic Ocean. The atudy on securing the seas WBE 

funded by a grant from the Scaife Family Charitable Trusts. 

For the use of the reader, the book offers a detailed table of con- 
tents, lists of the dozens af tables, figures, and pictures used in the 
book, a forenard and preface, a list of the membership of the 
Working Group on Securing the Seas, a summary of policy conclu- 
sions and recommendations, and an appendix on Soviet ship charac- 
teristics. The footnotes are grouped together at the end of the book. 

23. Schwartz, Victor E. ,  Comparative Negl igence .  Indianapolis, 
Indiana: The Allen Smith Co., 1914. Pp. xi, 434. Supplement, 1978. 
Pp. xi, 193. Cost for bath: $35.00. 

This work was originally published in 1974. At that time, accord- 
ing to the publishers' note, twenty-six states and Puerto Rico rec- 
ognized comparative negligence as part of their tort law (p, iv.). The 
book is updated by pocket parts, to be inserted inside the back 
cover: the 1978 Supplement notes that by 1977, the number of states 
recognizing comparative negligence had risen to thirty-two. Thus, a 
text on the subject clearly can be relevant to the l av  student and 
practitioner. 

Comparative negligence has thus came to replace contributory 
negligence. This means that whereas formerly a plaintiff in a tort 
case would be denied recovery if he was even partly at fault, now he 
can expect to obtain a t  least partial recovery in most American 
jurisdictions. This shift in the law parallels the growth of the use of 
no-fault insurance programs for settlement of minor automobile ac- 
cident claims. 

The book contains twenty-one chapters and three appendices. The 
1978 Supplement contains updating comments concerning each of 
the chapters and appendices. The text is divided into numbered 
sections, chapter by chapter. 

The first three chapters provide a general overview of the doc- 
trine of comparative negligence, its history, impact, and present 
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status in American Ian. There follows a number of chapters, each 
dealing with some aspect of negligence theory, such as causation. 
last clear chance, assumption of risk, nuisance, strict liability, and 
wrongful death. Other topics are covered as well. The concluding 
chapters deal with procedural questions and strategic cansid- 
eratians. 

The three appendices set  forth summaries and textual quotations 
of the comparative negligence statutes used in the various states. A 
bibliography and B subjeet-matter index complete the volume. The 
1978 Supplement is identical in organization with the basic volume. 

The author, Victor E .  Sehwartz, is a professor of law at the Col- 
lege of Law of the University of Cincinnati. He was acting dean af 
the College of Law when the basic volume was published in 1974. 

24. Seidel, Arthur H . ,  What the General Preet i t ionw Should Knoic 
About Trademarks and Copyrights. Philadelphia, PA: American 
Law Institute-American Bar Association Committee on Continuing 
Professional Education, 1979. Fourth edition. Pp. xiv, 266. Pa- 
perback. 

This ALI-ABA continuing legal education textbook has been up- 
dated to take account of the general revision of Title l i  of the 
United States Code, which became effective on 1 January 1978. 
That title deals with copyrights. New deielopments in trademark 
law have also been incorporated into this edition. 

The book is organized into eleven chapters. The opening chapter 
provides a general introduction to trademark and copyright law. 
Chapters 2 through 10 deal with various aspects of trademark law. 
The long final chapter summarizes copyright l a w  

Thus, t he  heart  of the book is I ts  extensive dircursian of 
trademark iaw. Chapter 2 discusses trademark statutes, federal and 
state,  past and present. and trademark registration. The third 
chapter briefly considers selection of trademarks, and Chapter 4 
examines the trademark search system. The next five chapters re- 
view the various types of proceedings associated with trademark 
applications, including opposition. emcellation, interference, and 
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concurrent registration proceedings. Chapter 9 discusses trademark 
litigation in court, and the tenth chapter r e v i e w  transfer  of 
trademark rights by assignment and license. 

The author, Arthur H.  Seidel, is B patent attorney and a member 
of the Pennsylvania, .\lea Yark, and District of Columbia bars. His 
first edition of this book u-as published by ALI-ABA in 1959. He has 
published other works on patent law and trade secrets. 

For the use of the reader, the baak offers a foreward, a table of 
contents, tables of cases, statutes, and rules cited in the text, and a 
subject-matter index. Four appendices are included. Appendix A 
reproduces forms used in trademark applications. The second ap- 
pendix sets forth the classification of goods and services under the 
Trademark Act used by the United States Patent Office. Appendix 
C shows examples of a typical trademark registration file. The 
fourth appendix contains sample forms used in copyright registra- 
tion. 

25. Stockholm International Peace Research Institute, Stalemen1 
on World Armaments and Dtsarrnament. Stockholm, Sweden: 
SIPRI,  1978. Pp. 46. 

This booklet contains a statement summarizing the views of 
SIPRI on world armaments and disarmament. The statement was 
delivered by Dr. Barnaby, the director of SIPRI, before the United 
Nations General Assembly Special Session Devoted to Disarmament 
on 13 June 1978. The entire statement is less than four printed 
pages in length. 

A two-paragraph introduction explains what SIPRI is and what 
are its policies and activities. A longer section, the heart of the 
statement, entitled "Global militarization,'' discusses the steadily 
increasing investment of the world's nations in weaponry and in 
military manpower. I t  takes as a temporal starting point the canclu- 
sion of the Partial Test Ban Treaty in 1963. The statement points 
out, among ather things, that, since that year, world military ex- 
penditures have increased by about 40 percent, while the world's 
armed forces have increased by nearly 30 percent. Nuclear arma- 
ments, military satellites, nuclear-powered submarines, and other 
devices have all increased in number and technical sophistication. 
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The concluding Section of the statement recommends that an "in- 
tegrated approach'' be taken to disarmament hencefooriuard. Instead 
of treaties focusing piecemeal on isolated weapons or methods of 
warfare. laree. comarehensire aereements should be develoaed. " .  
covering a inde variety of "quantitative reductions 
restrictions to be carried out simultaneously." 

and qualitatire 

The original st&ment is in English. This 1s folloned by transla- 
tions into French, Spanish, Russian. Arabic, and Suedish. The 
booklet concludes with an appendis containing nine tables and six 
figures, or graphs, comparing United States and Soviet weaponry. 
and proriding information about Third World arms ehpenditures. 

26. Zellick, Graham, Eitropenri Rtgiiti Reports. London: 
European Law Center Ltd. .  197 

The European Court of Human Rights began deciding eases in 
1960. Although the court's decisions hate  often attracted worldwide 
attention. there has never been a formal s!stem for reporting the 
cases decided such as we are accustomed to in the United States. 
The editors of this new publication propose to fill this need. 

This paperbound book is in tiio parts. designated volumes 1 and 
2 .  Later issues x i l l  be similarly divided, until all cases between 1960 
and 1975 are reported. volume 1 begins with the first case decided 
in 1960, and will move forward in time. Volume 2 reports two cases 
m 1978, and will move backward in time. When the? finall? meet. 
and there are no mare unreported past decisions, tolumes 1 and 2 
ail1 be completed. 

The portion of volume 1 nhich appears in this book contains three 
decisions in the case of Lowleas i l m l n r i d  One G. R .  Lawless com- 
plained that the government of the Republic of Ireland Improperly 
detained him ivithout trial for several months in 1967. T u a  of the 
three decisions dealt with procedural matters. The decision on the 
merits. issued in 1961. upheld the gmernment's action In the face of 
extensive terrorist activity in Sorthern Ireland. 

The second iolume reports two 1978 decisions. both ~ n r o l \ i n g  
complaints against the government of the United Kingdom. T y r e ,  L 
Cmted Kiagdoni is the famous birching case, in which a schoolboy 
complained that the practice of punishing a student with a stick or 
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whip violates provisions of the European Convention on Human 
Rights. The other case. Repitblie of I m i a n d  P. LTiuted Kingdoiii, 
involred a complaint that British method8 of interrogating sus- 
pected terrorists amounted to torture. 

ngdom attempted to moot the imue 
ever, in both cases the court issued 
decided that birching is degrading 
: and that the po l ice  interrogation 

practices constituted inhuman treatment. uithout rising to the level 
of torture. 

The editor of the Reporfs .  Graham Zellick, is a reader in law, or 
lecturer, at the University of London. He 1s assisted by a group of 
barristers who serve as editorial directors. 

The R e p o d s  hare extensive headnotea. a table of contents, and a 
cumuiatire index by subject and by conrention proiision and article 
cited. The editor recommends that the reports be cited 1 and 2 
E.H.R.R. (page), but Eur.  Hum. Rights Rep. Seems a more useful 
citation form. 

2 i .  Ziliman, Donald N . ,  Albert P. Blaustein, Edward F. Sherman, 
L.  Fax, Uurl A. Larkin, Joe H. Munster. Jr.,  Jordan J .  
Robert D. Peckham. and Albert S. Rakaa. The M-lttary i n  

can Society Kee Yark: Matthew Bender & Company, Inc., 
1978. Pp. rri i i .  839. 

This uork is a basic textbook containing cases and materials on 
militar) law far use in 1au schools. It is written for students with 
varying amounts of prior legal training, and it assumes no military 
experience on the part of Itr readers. 

The book 1s organized into six large chapters covering various ae- 
pects of military l a w  Each of the chapters is separately paginated 
and i8 divided into numbered sections and subsections. The book le 
cantamed in a looseleaf binder 

The opening chapter is called, ''The American Militarv Estab- 
liahment-Poners and Control." This chapter opens with a short 
overview of the scope of the federal government's p o w r  to estab- 
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lish and maintain a military organization. The heart of the chapter is 
a discussion of military power m e r  civilians. Covered are such top- 
ics as response to threats from foreign yarernments and from inter- 
nal disorders, military inwlvement in ordinary palice actions, and 
various nanemergency use8 of national security powers. The chap- 
ter closes with a eection on the allocation of powers of control among 
the various branches of the government. 

Chapter I1 deals with one of the major topics of military adminie- 
trative Ian. entry into the military service. Included is discussion of 
enlistments, officer appointments, and activation of reservists. The 
largeat section of the chapter concerns the draft. and covers such 
subtopics as deferments, exemptions, conscientious objection, and 
administrative procedures of the selective rerrice system and judi- 
cial revieu thereof. 

The third chapter, much the largest chapter in the book, deala 
with the military justice system. After a short introductory note on 
some points of military judicial history, the chapter opens uith a 
discussion of jurisdiction of courts-martial. This is followed by a 
long section on investigations and pretrial procedures. Covered in 
this section are such topics as interrogation of suspects, rights 
warnings, aearches and seizures, pretrial confinement, the speedy 
trial requirement, command influence, and the right to COUIILBI. A 
section on trial procedure discusses the Article 39(a) session, trial 
by judge alone. charges, rules of evidence. and arguments and in- 
structions t o  a court-martial with members Other aectmns cover 
the various types of crimes which are peculiar t o  military service 
and which have no  civilian analogs; punishments. the military ap- 
pellate process; review of military judicial actions by civilian courts; 
and nonjudicial punishment under Article 15. 

Chapter IV covers a \ariety of administrative law topics under 
the title, "Individual Rights and the Keeda of the Military I '  In- 
cluded are sections on publications and censorahip, complaints to 
higher authorities, contemptuous words. dislo?-al statements. first 
amendment activities on militarr installstions, restrictions on ap- 
pearance of military personnel, sex-related issues in the nature of 
discrimination, religion, racial problems, and rights of association. 
a i t h  emphasis on unionization. 
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The fifth chapter also concentrates on administrative law topics, 
under the heading, "Termination of Military Membership." This 
chapter deals with the various types of administrative discharges, 
the grounds for their issuance, and the procedures applicable. The 
chapter alaa covers review of discharge proceedings, especially 
judicial review in civilian courts. 

The closing chapter, entitled "The Law of Armed Conflict," deals 
with the law of war, including sources of that law, when it applies, 
and what are the general prohibitions and protections of the law. A 
long section covers criminal responsibility, jurisdiction over viola- 
tions of the law of war, enforcement of the law, and the limits oi 
individual responsibility under the law of war. 

The nine authors of the book are all profeasors at civilian law 
schools, and each of them has had active service as a judge advocate 
in one of the military services. 

Donald N .  Zillman, author of Chapter 11, "Entry Into the Mili- 
tary," is a professor a t  the Arizona State University Law School. 
During his service as an Army judge advocate he was editor of the 
Military Laa Retie%, and wrote and published therein a number of 
articles and recent development notes. 

Albert P. Blaustein is a professor at the Rutgers University Law 
School. A former Army judge advocate, he published an article an 
African military law at 32 Mil. L. Rev. 43 (1966). He is one o i  the 
three authors responsible for chapter VI on the law of armed con- 
flict. 

Edward F. Sherman, professor a t  the University of Texas Law 
Schaal, is one of t v o  authors af the first chapter, and i s  the sole 
author of chapter IV. A former Army judge advocate, he has pub- 
lished an article on judicial review of military determinations and 
exhaustion of remedies, a t  48 Mil, L.  Rev. 91 (1970). 

Duane L. €a!<-, a professor at the Pepperdine Law School, is a 
former marine brigadier general and is one of the three authors af 
the sixth chapter, an the law of armed conflict. 

Murl A. Larkin i s  a professor a t  the Texas Tech Law School, and 
is associated with the Library of Congress. Joe H. Munster is B 
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professor at Hastinge College of Lax. The) are the authors oi the 
third chapter. on the military justice sy'tem, and h a l e  recently 
published a textbook on military eridence Bath formerlj- served as 
Judge adroeates ~n the S a v s  

Jordan J Pauat. farmer Arm) judge advocate, I F  one of the three 
authors of chapter VI on the l a x  a i  armed canflier He is a professor 
at the University of Houston L a v  School. and has published two 
articles on Iac-of-\\ar topics at 67 Mil.  L.  Re i .  99 (19i2), and at 64 
Mil. L Rev. l (1974) .  

Robert D. Peckham 15 a professor at the Unirersitj of Georgia 
Lai- School. and one of the tUo authors oi  the iirst chapter. He is a 
former Arms- judge adrocate. 

a retired Army J A G C  colonel and is a proies- 

For the assistance of readers. the book has a summary ai  eon- 
tents. a detailed table of contents, a subject-matter index, and a 
table of the cases cited in the tent. Appendix A reproduces the 
Uniform Code a i  Military Justice, and Appendn B 1s a glossary a i  
military terms 
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I. INTRODUCTION 

This index follairs the format of the vicennial cumulative index 
which v a s  published as volume 81 of the .Mtlita?y Lax, Reuiew That 
index was continued in volume 82. Future volumes will contain 
similar one-volume indices. From time to time the material of vol- 
ume indices will be collected together in cumulative indices covering 
several volumes. 

The purpose of these one-ralume indices ia threefold. First, the 
subject-matter headings under nhich writings are classifiable are 
identified. Readers can then easily go to other one-rolume indices in 
this series. or to the vicennial cumulative index, and discover what 
8138 has been published under the aame headings. One area of im- 
perfection in the vicennial cumulative index is that some of the in- 
dexed writings are not listed under as many different headings a8 
they should be. To maid this problem it would have been necessary 
t o  read every one of the approximately four hundred writings in- 
dexed therein. This was a practical impossibility. However, i t  pres- 
ents no difficulty as regards new articles, indexed a few at a time as 
they are published. 

Second, neii subject-matter headings are easily added, volume by 
volume, as the need for them arises. An additional area of imperfec- 
tion m the v~cennial cumulative index 18 that there should be more 
headings. 

Third, the volume indices are a means of atarting the collection 
and organization of the entries which will eventually be used in 
other cumulatire indices in the future. This wili save much time and 
effort in the long term. 

11. AUTHOR INDEX 

Anonymous, I n  .Meinortam: Peter Hollzngshead-Cook. 
A p p e l l a t e  Milz inry Judge,  C S. Arniy Coidrt of Mill- 
tary Retiex.  I Jidg 1975-25 August 1978 . . . . . . . . , . . 8411 
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.Military Crznitnni L a c  Canst i iui ionnl  Proteetiom 
and B r y m d  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  84/41 

MeAlinn, Gerald P., Esquire. Cal 
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Fifst Amendment . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  84191 

Park, Percival D.. Major. A Ciirninal Laic Symposium 
I n i r o d w t i o n  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  8415 

P a r k ,  Perc i ra l  D . .  l l a jor ,  book mciei, F o w n c i e  
Medicine . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  841121 

Paviick, John J., Jr.,  Captain, E.i.traordtiiary Writs i ~ i  

the ,\I?lztaq Justice S y s t e m  A Dil fere i i t  P e n p e e l i r e  84/1 

Schlueter, David A , ,  Captain, book r'euieu: R d e s  of the 
Cmwt of.wilitary ~ p p e n ! s  . . . . . . . . . . . . . . . . . . . . . . . . .  84111i 

111. SUELIECT INDEX 

A .  NEW HEADINGS 
ARTICLE 10, U.C.M.J. 

ARTICLE 16, U.C.M.J. 

ARTICLE 25,  U.C.M.J. 

ARTICLE 57,  U.C.M.J 

ARTICLE 66, U.C.M.J. 

ARTICLE 69, U.C.M.J. 

ARTICLE 21,  U.C.M.J. 

ARTICLE 30, U.C.M.J. 
ARTICLE 98, U.C.M.J. 

ARTICLE 133, U.C.M.J.  
ARTICLE 33, U.C.M.J. 

ARTICLE 38, U.C.M.J. 'OLLATERAL 

ARTICLE 46, U.C.M.J.  DEMONSTRATIONS 

ARTICLE 49, U.C.M.J.  DUE PROCESS, CRIMINAL 
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