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AN INTERNATIONAL LAW SYMPOSIUM: PART I1 

INTRODUCTIOX 

This volume completes the two-volume symposium u hich started 
with volume 82. 

Volume 82 opened with the transcript of a panel discussion on 
new developments in the law of war. It continued with the first part 
of a major article by Major Thomas E .  Behuniak on the seizure and 
recovery of the merchant vessel Mayaguez That article is tom- 
pleted in the present volume. Volume 82 also presented an article 
by Captain Coil on war crimes during the American Revolution, and 
a rerierr by Xajor Norman Cooper and JIajor James Burger on the 
book Ju t  o n d  L',riiiaf I70i.s 

The present volume opens w t h  a lecture delivered b? Professor 
John N. Hazard a t  The Judge Advocate General'? School during 
1 9 i 8 .  In  this lecture, Professor Hazard r e v i ~ n a  the various sources 
and types of pressures far change which ha \e  been exerted on  in- 
ternational lax during recent decades. 

Professor Hazard notes that, as a matter of history. international 
Ian and related old structures and institutions hare  often been IUC- 
ceasful in accommodating new demands. He cautions that some 
pressures should he resisted. Hoaever.  he 1s optimistic overall that 
desirable pragmatic compromises can be uorked out in the future. 
This  will be t r u e  especially if t he  United S ta t e s  a ro ids  an 
isolationist stance and participates actively in the shaping of inter- 
national law and relations. 

Professor Hazard's lecture, dealing as it does a i t h  neii develop- 
ments in international laxi. ~n general, ma?- be considered a compan- 
ion piece far the panel discussion on new developments in the Iaii of 
war which w a d  presented m volume 82. 

Professor Hazard is a noted authority on Soviet concepts of m e r -  
national I a n .  These concepts. and socialist concepts in general, are 
among the sources of pressure for change in international la4 nhich 
he recognizes in his lecture. Because of this. it is appropriate to 
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include in volume 83 an article by Major Eugene Fryer which pro- 
vides an m e n i e w  of Soviet international l an  toda)-. 

Major Fryer briefly examines the erolution of Soviet ideas on in- 
ternational l a w  with emphasis on the work of the scholar G. I .  Tun- 
kin. He then deacribes some af the diatinctire feature8 of cantem- 
porary Soviet international law, such as peaceful eaerisrence and 
aoeialiat internationalism. Xajor Fryer concludes chat Soviet ideas 
concerning international l8w have matured and are entitled to be 
taken seriously in the West. 

The law of forcible self-help is one area of international Ian which 
has been undergoing great change. under the pressures of ideology 
and economice exerted by great powers and third-world states 
alike. However, part 2 of Major Behuniak's article, dealing with the 
national right of self-defense, points out an area of law which has 
not undergone as much change as ivauld perhaps be desirable. 

In part 1 of his article on legai justifications for United States 
action in the Mayaguez incident, Major Behuniak set forth three 
major legal arguments and provided his evaluation of their merita. 
In part 2. he continues with a description of the fourth and last 
major elaim 

The United States asserted that I t  w.r acting in self-defense, 
domg what it considered necessary to protect United States nation- 
ala and their property abroad. The Gaiernment further asserted 
that the specific measures emplobdd in the recovery operations 
were legally acceptable, both as to types and as t o  amounts of force 
used. 

Major Behuniak concludes that the self-defense rationale i s  sus- 
tainable under international law i f  the United Satione Charter had 
been implemented as its authors originally visualized, national self- 
defense measured would be unnecessary and could wthout harm be 
declared illegal Howe\er. that state of affairs doer not e m t .  

M a p  Behumak concludes also that the mearures employed are 
defensible, except for the aerial bombardment of the Cambodian 
mamiand 

Volume 83 concludes with two book reriewr. The first of these 
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x a s  prepared h y  Professor George K. Walker. d m u s i n p  S e n  
P o w r ,  o w l  f l i r  L o u  q f  t h r  S e a .  h2 Mark R'. Jams. Again, this re- 
vieu serves t o  emphasize the continuing Importance of the law of 
the sea, and the many changes which have taken place in that area 
of Iau  under the pressure of m u  military and political realities. 

Professor Walker uses the opportunity t o  set forth a summary of 
the  goal-or iented decisiun theo ry  developed by Professors  
McDougal. Lasauell. and Reisman of Yale University. This decision 
theory can  be applied in e \ e r y  area of international law. I t  LF com- 
p l e s  and demanding, but no more so than id necessary in a time of 
rapid and e.;ten.ire changes in old assumptions and approaches. 

4 s  military lauyers,  a e  are ultimately most interested in de-  
relopmenta affecting the IBU of war The second revleu.  by Major 
Jamer A. Burger. directs our attention back to this area of law, and 
to the military realities underlying it. Major Burger examines three 
publications of the Stockholm International Peace Research Inati- 

finds much of merit in each of these volumes for their careful pre- 
sentation of data. 

PERCIVAL D. PARK 
Major, JAGC 
Editor, .Miiitcrry Lou Rri*az<'  
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INTERNATIONAL LAW UNDER CONTEMPORARY 
PRESSURES 

While  some pressures skoaid be reszsted, others repre. 
sent legitimate demands which can and should be niet a t  
l e a s t  tit  par t  Professor Hazard concludes that the C n i t r d  
Stntss should partiezpaie actively sn seeking desirable, 
pmgmatie  eanipromises in interxational lazo and ~ e l a -  
t ions.  

*This 15 t h e  f e l t  af che Seventh Annual Edward H. I 'Ham") Young Lecture m 
Military Legal Ldueafmn. delivered at The Judge Advocate Generaps School, 
Charlotrearille. Y m g m a .  on 21 Sepcember 1978. The opplnions and C~LIYSIOIIJ eh- 
preaied ~n t h i i  lecture m e  thoae of the author and da nor neeesaarily reflect the 
i i e w  of The Judge  Advocate G e n e r a h  School. the Department a i  t he  Army. or 
an) other go\arnmenfal agene) 
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I INTRODUCTION 

Has international law, as it was known before World War 11, been 
altered beyond recognition under the pressures of contemporary 
world polities? For many Americans who studied or practiced before 
the war, the ansuer will be in the affirmative. Some go so far ad  to 
say that law has given n a y  to politics; that no foreign office senses 
the restraints of lau as it formulates national policy. 

Curiously, Americans are not alone m sensing the  impact of 
political pressurea upon the larv. Other Resterners from iihat is 
often called these days the First World feel the same ua). as eri- 
denced by interventions of ?Vestern ambassadors befoore organs of 
the United Nations. And not only U'esternera. for a w n e d  socialists 
from what is being called the Second World  and statesmen from de- 
veloping countries now categorized a8 the Third World, are also 
declaring that something new is in the making The only difference 
is in the evaluation. For the West the situation suggests chaos and 
despair: for the other two worlds the new s)-stem in the making is 
cause for elation. 

11. THE CONTEMPORARY PRESSURES 

What are the pressures that are influencing international lawyera 
and what might be a dezirable response to them? That 1s the subject 
to which I address myself. Although the pressures are widely 
known, it may be worth a moment's reflection to renew them, if 
only to provide bearings for our  trip through stormy seas. Without 
question the Strongest pressure comes from the erstxvhile colonials, 
the peoples of the Third World. They have been and still are press- 
mg to be ''free." Although decolonization la almost complete. there 
are still a few enclaves and islands for which the  Third World 
clamors. And there are still some situations of continuing depend- 
ence upon the metropole which have caused the Third World's 
statesmen to coin the term ""eo-cdomalism." With this the? de- 
nounce economic and political ties to former metropoles as vigor- 
ously ar they used to denounce the legal bonds of their eolonial 
period. 

2 
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Coupled with the long-standing anti-colonial pressure is to be 
sensed a newer one,  by no means felt so widely, yet still prominent, 
especially in southern Africa. This is the pressure to be accepted 
individually as equals. Here the complaint is ''racism,'' which, when 
coupled with domination of a majority race by a minority, is now 
being called "internal colonialism." I t  1s often classed together with 
anti-colonial demands generally as B natural extension of the legal 
obligation to recognize the right of self-determination. 

The pressures come by no means solely from colonially and ~ a -  
cially oppressed peoples, although they are most audible among 
such peoples. There are highly evident pressures for autonomy of 
peoples within long established states such as Spain, France and 
even Britain. Talk to a Catalan in Barcelona, a Basque i n  San 
Sebastian, a Breton in Rennee; even a Scat or Welshman, not to 
mention a Catholic Irishman in Belfast, and one quickly senses the 
intensity with which minority peoples of the same race as the 
majority rulers are incensed by long periods of domination by 
others. And this pressure for autonomy is not limited to unitary 
states: it is to be felt in federations structured along ethnic lines. It 
LS being brought to the surface in the Soviet Union where Geor- 
gians, Armenians, Azerbaijanis, Lithuanians and Ukrainians indi- 
cate their restleemeSS not only as individuals through personal dis- 
sent. but as entire peoples when their national language and culture 
is perceived to be threatened by the dominant people of the federa- 
tion. 

There is also increasingly evident pressure exerted by peoples 
represented already by states recognized in international l aw  Here 
w e  find demands for equality with the Great Pawerr: grumhlings 
against the veto power reserved to the Great Powera in the Secu- 
rity Council of the United Xations. On occasion we .kmeTicans even 
see revealed heartache on the part of good neighbors of the United 
States who think that their just complaints as equals are ignored in 
Washington 

Some of this pressure extends into the process of international 
lawmaking: evidenced by the desire expressed by a multitude of 
new states to be permitted to share as equals in the process of 
codifying customary international law so that they can conaider the 
issues and rectify inequalities if they be found to exist. This pres- 
sure has given rise to the Vienna diplomatic conferences called to 
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codif? the law of treaties and diplomatic intercourse. The same 
pressure is making itself felt in the seemingly unending conference 
on the laa of the sea, especially as land-locked countries which hare 
long been denied a xolce press for recognition of their needs 

With increasing intensity the world sensed pressures for recogni- 
tion of human dignity. of human rights. These iiere largely ignored 
before the? emerged at the Suremberg trials of the Sazis as a just 
claim. The Nuremberg judges recognized that the leaders of a fnr- 
merly great state were international lawbreakers for mistreating 
and e i e n  kllling their fellow citizens in what has come to be known 
as the "holocaust." This claim of a right to protection internationall? 
against me's own government has been acknowledged b) much of 
the aorld in the Helsinki agreement and in the mt rumen t s  creating 
the various regional structures designed to hear complaints of mdi- 
viduals against their a n n  governments. 

Finally, there are the pressures in the economic field ioor a sharing 
a i  the world's resources: the pressures from small states to be given 
some part of the income expected to flow from exploitation of the 
deep sea bed: the pressures of the ra~~.materials-producing states to 
be recognized as having a right to link the sales prices of their ma- 
terials through "indexing" to the cost of manufactured goads needed 
for their development. Most recently, there hare been the pres- 
sures ehpreased in dramatic form in the United Nations General As- 
sembly Resolution on a S e w  International Economic Order: pres- 
sures now so strong that former colonies have been emboldened to 
demand recognition on the part of former metropoles of a dut? of 
"restitution," which means a duty to reimburse the former colony 
for damages and lost profits over  centuries of colonial exploitation. 

Merely to l is t  these pressures does more than refresh our  
memories, for putting them together heightens the impact of what 
has happened. Many of us have tended to  orerlaak this impact as w e  
h a w  witnessed the emergence of each individual situation, but non 
that the whole drama has been revealed. the alarm has been 

most notably that of the United States, into considering, or perhaps 
even making, a final demonstration of opposition, a "last stand." 

1 
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111. PRESSURES ON INTERNATIONAL LAW IN 
HISTORY 

Those who have an historical bent cannot but relate the obviously 
severe pressures of our time to what has gone before in interna- 
tianal Ian as a body of rules has been hammered out over the cen- 
turies in the diplomatic practice of states. Even international law’s 
founding father, the legendary Hugo Grotiur, sensed in the early 
17th century that his people were facing pressures too great to be 
tolerated, and he accepted a commission to write a seminai treatise 
justifying in law the retaliation by the admirals of the Dutch East 
India Company against the Portuguese far attempting to monopolize 
the sea lanes. He demanded recognition of the right of uninhibited 
navigation. 

Likewise, in the eariy 20th century, the Tsar of Russia sensed the 
pressures from the common people of Europe for establishment of a 
law of war that uould insulate them from the armies that suept 
mtermittantly across Europe. He invited the heads of state to meet 
in preparation of a code to protect civilians during wartime. S o t  all 
responses to popular pressures have been so humanitarian Thus 
hi.t L orianr ’ . in ’ weak countries hare noted resistance of the German 
General Staff to legitimation of guerrilla warfare, the lone manner 
with which weaker peoples can resist the heayy hand of professional 
armies. The outlaning of guerrillas by the Hague Conventions is 
seen as a response to the strong pressures of the German profea- 
SiO”2.lS. 

From the point of vien of the Austra-Hungarian Emperor, Franz 
Jasef, Woodroa Wilson’s demand that peopiea of his Empire be ac- 
corded the right of self-determination must have looked like intoler- 
able pressure for violation of all that he held sacred as law. Hou 
could Wilson support a Masaryk utilizing the protection of the 
United State8 to plan the dismemberment of the Ausrro-Hungarian 
Empire from his Pittsburgh refuge. Certainly also the Germans, al- 
though bound to accept the then acceptable rule that to the victors 
belong the apoils, could not hare looked with favor upon the dis- 
membering af the German Empire m Africa and AEia, even though 
it was dressed in the new garb of a League of Nations mandate 
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system, instead of being formalized as a simple transfer of property 
from a vanquished state t o  a iictor. 

Perhaps this brief reiieiv is enough to suggest that pressures 
upon existing international law have been inereaeinp since Grotius' 
time in variety and intensity. requiring stateamen together with 
their legal advisers t o  make adjustments whether they liked them 
or not. Policy has had to conform t o  new rules as statesmen sought 
t o  foster the interests of their Btates and of the peoples they repre- 
sented 

IV. KEW PRESSURES FROM LESSER PEOPLES 
AND POWERS 

If there is novelty in our time, it is not the fact of pressures for 
change but the methods of exerting these pressures that are n e w  I t  
IS the evolution of the United Nations that makes the difference. S o  
delegation in San Francisco seems to have anticipated what has 
happened. On the contrary, the founders seem t o  have had in mind 
creation of a strengthened League of Katians, not something en- 
tirely new that uould put the semblance of power and perhapa even 
power itself in the lesser peoples and the lesser states. A Great 
Poii-er system was t o  be p resened ,  as is evident from the structure 
of the Security Council with the veto in the Great Paaers.  This has 
so, notnithstanding the emphaair placed upon codification and de- 
velopment of international lm in nhich every member presumabl? 
would share 

This combination of Great Power ietaez and codification and de- 
velopment af international law by w e r y  member meant that l a a  
would be evahed to meet the need? of a post-war world. but the 
rule8 ivould remain unenforced if their a p p l ~ e a t m  had tread heaiily 
upon the sensibilities of a Great Power. 

The Great Powers were not, however. to be all-powerful. for the 
lesser powera were t o  he accorded some protection in that the in- 
ternational legal system was t o  be permeated with the concept of 
" ~ o I u n t a ~ i n e 3 s . "  Treaties could no longer be forced upon them, and 
international lawmaking UPS to he with their participation. States 
were to he recognized as "sovereign." and with a new meaning. Art. 
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2 (7) of the United Sations Charter was to protect against intewen- 
tion in domestic affairs. No state was to be required to accept the 
jurisdiction of the International Court of Justice against its will, and 
the resolutions of the General Assembly were explicitly denied the 
farce of l a w  Clearly, what change there was to be had to proceed at 
a controlled pace so the inevitable pressures of a post-war world 
could be expected to be accommodated in an orderly fashion. The 
pressures would be absorbed into the existing body of international 
law without causing any of the governments then functioning upon 
the international scene to sense that revolution in the international 
order had occurred or u a s  in the making. 

How different is the Sense of alarm that now pervades the Inter- 
national community in the Weat, and in those states of the non-West 
classified in United Sations practice with the Weat, notably Japan! 
There is a sense that ,  although the Veto system remains intact 
within the Security Council, it IS not the marching of armies under 
Security Council resolution that is to be anticipated. The pressures 
are of another kind, of another order, as indicated by the enumera- 
tion already made. In a nutshell, the alarm derives from pressures 
emanating from a new majority, often lacking in military strength 
unless joined by a Great Pouer,  but compelling nevertheless. The 
pressures come from peapie clamoring for recognition, and even 
from individuals who until recently could have had no claim ta 
status as subjects of international laiv. 

V. ALARM FOR AMERICANS 

For Americans the alarm is occasioned by pressures emanating 
from t u o  sources: on the one hand from the Soviet Union and its 
socialist allies of the Seeand World, and on the other from the de- 
veloping Third World. On Some occasions the two aorlds join hands, 
but i t  would be a mistake to think that they present a t  ali times a 
united force. Most importantly, the Soviet Union cannot be ex- 
pected ever to renounce its veto in the Security Council, no matter 
what pressures are exerted from those with which it unites on one 
or another issue. Secondly, one need only follow the conference on 
the lau of the sea to find divergence of interest on a specific issue. 
In that case the point in issue is freedom of navigation through 

7 



MILITARY LAW REVIEW [VOL. 83 

straits and through fishing zones on what has been traditionally the 
high seas. Then there are the divergent positions of the Soviet 
Union and much of the Third World on issues of what is often called 
the "North-South conflict " The Soviet Union ahoas no inclination 
to share its resources a i th  the developing states with no strings 
attached. 

Aa between the Second and Third Worlds it E unquestionably the 
Soviet Union that causes greatest concern in the West because 
there is still a sense among most Westerners that the Third World. 
although able to make loud protests, i i  impotent, so that its "de- 
mands" ma) be resisted with impunity. The Soviet Union's Great 
Power standing, reemphasized daily by reports of its growing mili- 
tary might on  land and sea and in the air, and by its nealy recruited 
p ra ty  armies, gives such great weight to its demands that pressures 
for change supported by the Sonet Union cannot be ignored. They 
have to be faced and Sometimes countered if they touch \ita1 nerves. 

Less noticeable. but no less important in many minds, l e  the 
added force of ideological affinity often bridging the gap between 
the Second and Third Worlds To be sure, the impact of the troops 
of the Second World is now being felt throughout parts of Asia and 
Africa, but the influence of the Second M'orld was not  always aup- 
ported by such evidence of the traditional Instruments of poiier. 
Well before the arrival of the armies, in ivhate\er guise, the Second 
World was making ita influence felt in attempting t o  x o o  adherents 
to its camp by touting the attractiveness of its socialist creed. To 
the colonials, the argument in favor of complete recognition in in- 
ternational law of the right of self-determination could not but 
prove attractive. 

The Second World has alnaye sensed the appeal af thls argumpnt, 
and i t  has claimed to  be the sole champion of  the idea. not- 
withstanding the fact that Woodrow Wilson had been the champion 
of the concept as early a, World War I in his effort to break up the 
great empires on the side of the Central Powers. Even though the 
founders of the United Sations had been cautious a t  San Francisco 
in warding the Charter to limit the  tatu us of "3elf.determ,nation" as 
a "right," the colonials. supported by massive pressures exerted by 
international lawyers of the Soviet Union, hare been arguing that 
the right not only should be recognized, but that in fact already 
exists. 

8 
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There has been no more constant theme in Soviet international 
legal literature than "liberation" as a right. To Soviet diplomats it is 
already 80 clearly recognized in international law that aid in support 
of "liberation 8truggles" can be given with impunity by the Second 
M'orld. In short, rhere is constantly enunciated the claim that inter- 
national law noli recognizes the concept of "just," i .e.  legal. i iars in 
support of the anti-colonial struggle. 

To the widely felt anti-colonial pressures muat be added the an- 
tiracist pressures in international l a w  Although far slower to make 
their appearance, they have now been recognized in a United Na- 
tions resolution, and the)- h a w  now made "apartheid" illegal in in- 
ternational l a w  Almost no one think8 that Article 2 ( 7 )  is violated 
when the world speaks out against South Africa and its apartheid 
policy. The West iong lagged behind the Second World in support- 
ing the Third World in its demands for recognition in international 
law of anti-racist prlnciples. With this lag the Second Korld has 
reaped a harvest of good will for its early stand. Time will tell 
whether the rather lately adopted anti-apartheid policies of the 
First World can overcome the bad taste created in many Third 
World mouths during the early years of struggle for recognition of 
this critical concept. 

The Soviet Union's iaayers are not recent arrivals in the ante- 
rooms of Third World statesmen. They created an early model ar- 
gument for Thlrd W-add foreign offices to use in support of policies 
of confiscation of foreign investment. Back in the early months of 
the Russian revolution. Soviet lawyers argued that nothing in in- 
ternational Ian required payment of debts incurred hy a prior gor- 
ernment to  finance anti-revoiutmnary repression, and nothing re- 
quired compensation for property nationalized from bourgeois onn- 
ers, whether they were nationals or foreigners. Although the argu- 
ment was resisted forcefuliy by foreign creditor states, the argu- 
ment has made its mark. 

One can today meet only unbelieving mi l e s  from the Third Rorld 
when one demands payment for  nationalized foreign investments. 
No one no!? arguer that nationalization is illegal. What little argu- 
ment that remains has ta do with compensation: the West arguing 
still that it must be prompt, adequate and effectire, and the Third 
World that if any just claim for Compensation exists, i t  ir more than 
offset hy a counterclaim far damages suffered over years of colonial 
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domination. This position against compensation stretches over even 
to new investment generally. Nothing but fear lest investment 
cease now dissuades the Third World from arguing that repayment 
of investment loans is not required by law. Thus it 1s expediency 
and not lau that protects the foreign investor. 

Indeed, under attitudes supporting the United Sationa Resolu- 
tion on  a Nea International Economic Order, the "hares" must rec- 
ognize their duty to the "have-nots" to support them with outright 
grants requiring no repayment, even If the grantor iras never a eol- 
onial power. It is a duty of the rich to support the poor, a duty 
already recognized by the Swedish Government. 

VI. A RESTRUCTURED "GENERAL 
INTERNATIONAL LAW,  

Perhaps t h e  most far-reaching elaim of the Second and Third 
Worlds goes beyond the demands for recognition of one or  another 
of the principles indicated above: It i s  for recognition that "general 
international l a d  has already been extensively restructured and is 
noa binding upon all states, ii hether they shared in the restruc- 
turing or not: whether they are member8 of the United Nations or 
not; and whether they like the restructured law or not. The claim i s  
the more surprising since it flies in the face of the concept of ~ o l u n -  
tary assumption of obligations. which predominated in the earlier 
days of existence of the United Nations. Soviet juriats have been in 
the forefront of those making this argument, even though it ia far 
from the position of thew colleagues of the 1920's a h o  tended t o  
reject  the principles of "general international lax , ' I  meaning 
primarily customary Ian, unless m e  or another principle sulted 
thew purposes. 

Smiet scholars of the 1920'3 looked upon customary laiu as the 
creation of the bourgeois powers of the nineteenth and early tnen- 
tieth century, and hence. generally unacceptable. Only those princi- 
ples were applied that met careful scrutiny to determine whether 
their application would harm Soviet interests. Thus the lm of dip- 
lomatic mtercourie was accepted. even though customary in origin. 
when rejection of it resulted in lack of protection for Sov ie t  agents 
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and offices abroad. The keystone principle of p a c t a  sitlit ser.innda 
was accepted at B r a t  Litmsk in 1918 only after it became evident 
that refusal to make and adhere to a treaty would lay the fledgling 
Soriet Russia open to the continuing advance of the Imperial Ger- 
man armies. 

Contemporary Soviet literature on customary internatlanai law- 
might suggest that Soviet jurmts, and those who foilow their lead- 
ership in the Third World, have been n o n  over to acceptance of the 
traditional principles of international law, but mch is not the case. 
The custom that is now being proclaimed as binding i3 a new "cus- 
tom," so new that  Professor R .Y.  Jennings of Cambridge was 
moved t o  say in a lecture before the International Law Association 
in 1976 that it deserved only to be called "instant custom," nhich is 
to say that it I V ~ E  not customary Ian at all. 

What is arresting for those in the First World who follow the ar- 
gument is that custom today is said to be evidenced by r e d u t i a n s  
of the General Assembly, which by Charter provision are not to be 
recognized as  source^ of law a t  all. Thus the resolution8 today are 
claimed to be indications of what the world has come to accept as 
custom: Indeed, the Soviet authors call them "crystallized custom." 
When supported by a large majority w t h m  the General Amembiy, 
inclusive of representatives of each of the three worlds, they are 
raid by Soviet authors to be quite enough to support a diplomatic 
claim, even against states that did not vote for the resolurion in the 
General Assembly or could not vote by virtue of not being mem- 
bers. 

The Sonet argument goes even further to embrace the concept of 
a nen j u s  cogens ,  which is composed of principles which no state can 
violate eren if it finds another state that would like ta join with it in 
a treaty of contrary mind. Membera of the First World could not, 
under this concept, make an agreement among themselves to be 
recognized as binding by other states unles~  that agreement met the 
requirements of the  new,^ cogiies, as established by  resolutions of 
the General Assembly of the United Nations. Thus, there E estab- 
lished another avenue of creation of international law through Gen- 
eral Assembly resolution in spite of the Charter provision limiting 
the lawmaking force of such resolutions. 

One may ask whether there are any parameters to the new jus 
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engem The anarer seema to be that there are: those established bx 
the United Nations Reaolution on Friendly Relations and Coopera- 
tion among States. adopted without dissent on the O C C ~ S ~  of the 
25th anniversary of the United Kations. Thus. if a principle has 
been set forth in that resolution. it it part of the neiq-J,ta eogeris and 
binding upon all to prevent the creation of treaty prorismns to the 
contrary. 

VII. IS ACCOMMODATION POSSIBLE? 

Let us now turn to the second topic proposed for consideration, 
namely what might be an appropriate American response to the 
situation that has been sketched? Is it resistance or accommodation. 
and if the latter, will it be possible to accommodate without losing all 
that Amencans hold dear? 

A prominent group of Amenean scholars and practitioners, joined 
together in a committee of the American Branch of the International 
Lau Association. recently concluded that the pressures within the 
law of the sea conference exerted by the Third World Bere so great 
for unacceptable change that serious thought should be given to 
contingency planning far alternative methods to presen e and pro- 
tect  important legal norms. In short .  such great change \ i d s  
threatened that the United States delegation should withdraiu from 
the conference and advise the government to go it alone 

In contrast to this r i ea  a Canadian ivith long experience in the 
United States both as student and as professor has recently puh- 
lished hia ~ o n ~ l l i s i o n  that withdrawal on general or specific issues i s  
undesirable far the &‘est. In his rieu too much attention has been 
given by some Weaternera to the evident conflict of ideologies be- 
t iwen East and West and too little to accommodation on specific 
issues on which accommodation 18 poaaible He believes that on a 
step by step basis a pragmatic solution of specific problems facing 
the international community can be found. and that out  of solution 
of specifics \\ i l l  come preservation of peace and an international iaiv 
that is acceptable 

This Canadian, Professor Edward McWhinney of Vancouver, sees 
interests emerging among the neutral and neutralized countries 
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which will create a force for stability of law nhen combined with 
those of the "on-aligned countries. In his words, "AH these interests 
combine to produce pressures to institutionalize and bureaucratize 
and 'civilize' East-West relations ~n Europe on a permanent basis." 
He puts his faith in review conferences, such as that required 
periodically by the Helsinki Final b e t ,  if the fears of return to the 
Cold War can he disposed of. dlthough he speaks here of Europe, he 
expects peaceful relations to a m e  elsenhere if  Europe can be 
calmed. 

T w  dissenters on the American branch committee on the law of 
the sea seem to agree with McWhinney, far the two co-editors of the 
Amencan Journal of International L a w  Professor Oscar Schachter 
and Louis Henkin, both rejected that part of the majority's view 
calling for alternative planning and wthdrawal. Under their view 
the United States delegation should remain at the conference to 
continue the negotiations, for the alternative might be anarchy. 

The issue is joined: should Americans work for a breaking off of 
relations with jurists engaged in restructuring international law, or 
should the) remain in the conference rooms to attempt to preserve 
what they can of the law they revere7 .4n an8wer to this question of 
tactics IS not easy to find. In my own mind, I keep returning to the 
day I sat st Lake Success as an observer at meetings of the pre- 
paratory committee of the United Kations establishing the struc- 
ture of the International Law Commission. One of the most telling 
comments was made by Britain's delegate, the late Professor James 
L. Brierly, on whose manual of international law many students 
hare cut their teeth as they entered upon the subject. 

Brierly argued that If the International Law Commission were to 
attempt to codify customary law, it must of necessity draft a code 
that would be no more than the l o w a t  common denominator accept- 
able to all. This common denominator would be far leas than the 
body of lair created by international practice over the years prior to 
World War I1 He looked around him at the representatives of new 
states vhieh were a t  the time just beginning to emerge, and natab1:- 
to the scholar representing the Soviet Umon. He concluded that 
these relative newomera  could not be expected to accept the rec- 
ords in the filing cabinets of the British Fore~gn Office or of other 
long-established foreign offices as endenee of customary l a y  much 
leas as proof of what the law should be if it were to he "developed." 
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To him the filing cabinets were the best evidence of what general 
international law really was, and he did not ivant t o  lose this e n -  
denee in a codification conference. 

Brierl)'s fears hare been realized in part. Codification eonfer- 
ences ha le  often rejected custom as established by Western foreign 
office files, and they have established radically new rules as they 
codify and develop. Who would argue to the contrary in vies- of 
what has happened at the conference on the law of the seal  Dele- 
gates entered the conference when general international Ian still 
provided for a three mile territorial belt. in spite of some mursions 
into the rule. and irhen a i i ide economic zone %as only a claim of a 
feir Latin Americans who constantly faced claims filed by states 
representing fishermen who inaiated on their right to fish in the 
open sea. Before long, even without formal agreement, most of the 
states were accepting a tivehe-mile territorial belt and B 200-mile 
economic zone. and some rights for  land-locked alates. Further,  
many were talking of a sea bed that war the "common heritage of 
mankind' from which mdixidual states could be excluded unless 
they obtained a license from some international authorit? and paid a 
tax on their proflts to an international agency. Clearl? , conferences 
to codif? can open a Pandora's box 

In contrast with the record of the conference on the law of the 
@ea, there has been far wider acceptance of the conventions on the 
law of treaties and on diplomatic representation, signed as a result 
of the Vienna diplomatic conferences. Although there has been 
slowness in ratification, most scholars have hailed the results as 
proof that conferences can be effective in establishing without ques- 
tion rules of ]ai+ that all muat adhere to To be sure, the Vienna 
conference a n  the law of the sea rvitneased opposition on the part of 

elegation to the proposed Article 3.3 recognizing 
cogeria, to x h x h  reference has already been 

made. The delegation feared that it would be used t o  the disadran- 
tage of the established poneis,  8s is n o r  proving to be the case, but 
this was but a small part of the convention, and the West found that 
it could accommodate ruccessfully the wishes of the rest of the 
world. 

Far more difficulty has been met when the restructuring of cus- 
tomary law relates not to a angle topic like the lau of treaties or 
diplomatic Intercourse. but to general international laa as a whole. 
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The steps leading up to the adoption, at the 25th anniversary of the 
United Nations, of the Resolution on Friendly Relations and Coop- 
eration among States gave rise to serious doubts on the part of 
man?- Westerners as to whether the proponents of the idea in the 
Second and Third Worlds intended to discard all pre-World War I1 
law and to begin again with the creation of neu- norms. 

Some of the proponents af the Friendly Relations resolution, most 
notably the Yugoslavs, talked in terms of bringing in the new &tea 
which had not been able to share in the formulation of traditional 
international lau to reconsider what was necessary for "peaceful 
coexistence'' in a much divided world. The very use of the wards 
.'peaceful coexistence" caused alarm because it had come to be ae- 
saciated with Soviet foreign policy, and to many Westerners that 
policy represented attitudes and positions on world order ahich 
they were not prepared to accept. 

Professor McWhinney has chronicled the atages through which 
the discussion of peaceful coexistence 1s.w passed before i t  was 
transformed acceptably by the United Kations committee into a law 
of friendly relations and cooperation among States. He concludes 
that the early atages of the debate constitute an example of the kind 
of discussion which he thinks undesirable because it focusses on 
broad generalities which are unimportant to a step-by-step pragma- 
tic development of international law. 

McWhinney's argument that aceommodanon is possible, and even 
advantageous. if Western diplomat8 fallaa a pragmatic policy of 
reaching accommodation on practical problems in a step-by-step ap- 
proach, and that it is unproductive ta engage in debate over generai 
principles of la\\, is attractive. Still, I find myself seept~cal as I ob- 
serve the radical developments that have occurred and are occur- 
ring in international law in application of general theories ham- 
mered out of the past sixty years. 

VIII. EXAMPLES O F  UNDESIRABLE 
ACCOMMODATION 

Some examples will help clarify the issue of desirability of ae- 
commodation. The most prominent is the practice that has de- 
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veloped around the concept of self-determination and its recognition 
in international law. Few Americans would want to oppose it as a 
right,  far i t  was fundamental to the thinking of the Founding 
Fathers of these United States, and it has since come to be imbed- 
ded in the American psyche. Further. Americana generally hare 
wished that others might be free and hare taken positions against 
the colonial system, although, for reasons of strategic defense, 
there have been periods uhen the Portuguese empire and others 
have been condoned. 

I n  sp i t e  of t h i s  gene ra l  acceptance of t h e  r igh t  of  se l f -  
determination, Americans hare sometimes noted that exercise of 
the right indiscriminately and without delay can cause more inter- 
national unrest than it overcomes Look at the problems raised by 
the speedy liberation of the Belgian Congo by the Belgian Govern- 
ment. A transitional regime under United Nations auspices might 
have cushioned the shock and reduced tensions Likewise. the 
speedy transfer to Indonesian authorit3 of what is now called West 
Irian without providing a chance to the Melanesian inhabitants to 
decide whether they wanted to  j o i n  Indonesia  or their  blood 
brothers in Papua Nen Guinea has given rise to insurgency ilhich 
still goes on. The norld has come to realize that this v a y  of exer- 
cising the right has dire consequences, and efforts are now being 
made by the United Nations in South West Africa to provide for 
transition and plebiscite. 

Likewise, much confusion is caused when claims are made that a 
regime in poaer is not representative of a people. and that this 
creates a right ta revolt and to obtain foreign aid in support of the 
revolt against a regime composed of nationals of the country can- 
cerned. To argue that the regime relies too heavily for political and 
economic stability upon B former metropale or upon some other 
source of strength abroad i s  a holloa defense of revolutionary ae- 
tion, eapeciall3- uhen the revolutionaries obtain their strength from 
a foreign poner under circumstances that are no leas "neo-colon~~l ."  
M? ears still burn from uha t  the) heard from President Sukarno of 
Indonesia when he landed commandos on llalaysian beaches, 
avo\?--edly to unseat a regime that he thought do reliant upon Britain 
as to be '%eo-colonial " 

Exercise of the right of self-determination, and aid in the exercise 
of the right, need to be limited narronly in law if chaos IS not to 
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result. Broadly generalized statements of the right are not ones t o  
which Americans aught to accommodate themselves. 

The same may be said for declarations concerning the laa of 
peaceful coexistence. Far years American statesmen and many 
others from the West generally resisted accommodation to Second 
World demands that all the world coexist peacefully and accept con- 
ventional sounding principles. Yet the literature from the Second 
JVorld has been full of indications that peace is possible only when 
all the world accepts Second World values, and even governmental 
structures. coexistence means continuation of ideological struggle 
for auch a world. as stated quite frankly in the Soviet Communist 
Party Program of 1961. 

The term "peaceful coexistence" has appeared to mean only an 
armistice, in spite of valiant Sonet efforts to establish that it means 
"cooperation." Such an armistice, a no-war situation, desirable as 
peace is to all Americans, has seemed inadequate not o n l r  to Ameri- 
cans but to a majority of the members of the United Nations. That 
is why the title was rejected for the 25th anniversary resolution and 
Friendly Relations and Cooperation substituted as less ideologically 
slanted. 

In spite of this hiatorg the President of the United States found it 
expedient to accommodate his policy to the demands of his Soviet 
hosts for recognition of peaceful coexistence. He seems to have 
thought that it aould be a gracious gesture toaard detente. But 
once the accommodatmn had been made, it is now difficult for his 

or to resist the ideological struggle that goes with peaceful 
nce rrithout appearing to be for Cold Way, and even to op- 

pose the military assistance to Africans who are ideologically at- 
tuned t o  Soviet policies. 

Another area in which accommodation seems undesirable is the 
Second World's position on disputes resolution. Throughout all its 
sixty years the Soviet Union through its diplamata has resisted 
third party r e d u t i o n  of its disputes with others. I t  has tned to 
retain constant control over readution by insisting on negotiation 
between the disputing parties. This poaition favors the strong, and 
as the Soviet Umon gains strength, its position in dispute resolution 
is bound to prevail over all but equally powerful states. I t  is quite 
pointlesa t o  a r g u e  t h a t  diplomatic nego t i a t ion  p r e s e r v e s  
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"sovereignty." for that places emphasis upon form rather than 
"sovereign" who is weak can hardly pmteet his "aarereignty" 

rong, a i  he might before an impartial. third party ar- 
being so. it seems undesirable to accommodate to the 
hird World poaition that the International Court of 

Justice and all other tribunals are to be aioided as arbiters. and 
that States should accept diplomatic negotiation as the preferred 
method of dispute resolution 

Accommodation of the demands for recognition o fneu  abliga 
toward the Third World requiring grants on a i>etematized ba 
to bc considered a i th  care While It IS ob\iour that the devel 
uorld requires help, unlimited grants made systematically can lead 
under present conditione of inexperience only to inefficient use of 
aid. and even to disruption of domestic order as the general public 
learns of corruption in high places in the recipient country's gov- 
ernment. It is heartening t o  iind some Third K o r l d  figures reeag- 
nmng that grants aithout supervision lead only to corruption on  a 
oide scale. 

Certainly the claims far iestitutim lack reality. as they appear m 
the Rezolution on  a Nen International Economic Order. Much as it 
might seem desirable t o  former ~olonials  t o  iorce Portugal t o  make 
restitution to its former colonies a i  iunds representing resources 
withdrawn over a period a i  ZOO years nithout equitable payment. 
Portugal can no longer iinanee even her own economy, and the same 
may be said for most of the former metropoles. 

IX. A TECHNIQUE FOR PRESERVING VALUES 

Professor Robert L Heagher of the Fletcher School of Law and 
Diplomat)' has considered in great detail hov  much the West can 
accommodate the demands constituting the foundation of a K e a  In- 
ternational Economic Order. nhile retaining its essential values He 
has shown how skillful diplomac? by !\ester" representatives has 
made it possible to change the proposed resolution on a Ken Inter- 
national Economic Order from a statement of ''obligations." to a 
statement of "aspirations" which can be accepted by the F m t  
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World. The negotiations leading to the formulation of this resolution 
are a model for thaae dipiamats attempting to  meet the contempar- 
ary pressures being placed upon international lawmakers. 

Some areas of international law that were long thought to be dif- 
ficult to develop have proved over the years t o  be quite manageable. 
One has to think onl? of the numerous conferences on legal problems 
met in meshing private-enterprise trade with state trading. Be- 
tween the wars every private-enterprise state resisted demands of 
state traders for recognition of state trading delegation8 with dip- 
lomatic immunity and privileges. Yet one by one, private-enterpnse 
states concluded commercial treaties with the Soviet Union to rec- 
ognize the delegations, in return for concessions on the Sonet side. 
Wholly acceptable law on the topic has n m  been estabiished. 

.4t the time of the formulation immediately after World War I of 
the Havana Charter on foreign trade, great thought was given by 
draftsmen to a method through which political consideration could 
be eliminated from state traders' deals, and how to find B quid p r o  
yiio for most-favored-nation treatment granted to state traders. 
While solution of both problems has never been formulated in ideal 
terms, private-enterprise states hare found It possible to live and 
prosper in the commercial relationships formed with state traders. 
Commerce has increased, pleas of immunity have been rare, a3 most 
contracts have provided for commercial arbitration, and state trad- 
ing delegations have not abused their diplomatic status. 

Perhaps the thorniest problems currently remaining pertain to 
the protection of human rights. The issue in international lav is 
whether they hare become matters of international concern outside 
the prohibitions of Article 2(7) of the United Sations Charter, and, 
if so, what issues in the field are subject legitimately to such con- 
cern. The Soviet and American positions have become quite clear. 

On the Soviet side, human rights are to be protected in interna- 
tional la% only in the aggregate. Racism and sex discrimination are 
seen as topics appropriate for the concern of the international tom- 
mumty, ivhile complaints of Individuals, since the latter are not 
subjects of international law, are wholly within domestic jurisdic- 
tion, and so within the prohibitions of Article 2(7). 

Far Americans, the Helsinki Final Act is thought to have brought 
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all human rights problems, including those of indiriduals, si thin the 
scope of legitimate concern of states acting under principles of in- 
ternational l au ,  and the President of the United States has S O  
s t a t ed  The Soviet response has been strident. sa that i t  1s clear 
that no accommodation e m  be expected by either side. 

X. SUMMARY 

In summation, international law is m transition, probably more 
extensive transition than a t  any time in its history. Yueh of the 
change is unacceptable to those who treasure values of a traditional 
w t ,  although most of the changes are very much desired by the 
Second and Third Worlds. relatirely recentl>- arrived upon the 
scene of international relations. 

Pressures far change are not novel in international la\., for i t  has 
aluays been subjected to \arious pressures-. Indeed. it has de- 
veloped to its present stage in response t o  pressures. Those who 
counsel withdrawal from institution 
unrealistie. for change cannot be re 
responae for those uho  would pr 
uauld seem to be continuation of participation in the piocezs of re- 
formulation of international laiv. The record shoua that skillful par- 
ticipation can result in measured change Discriminating opposition 
to neu principles, and accommodation to those that can be accepted 
without loss of \ d u e s ,  can result in a corpus of nerr law n t h m  
which the Weat can  h e  and thrive. 

The conclusion seems obvious that leadership 18 to be favored 
over abdication of leadership All is not lost or ilkel>- to be lost by 
participation. although international laumaking far some years to 
come iiill appeal more to those who enjoy performing in the arena of 
move and countermo\-e, than to those n h a  would prefer to take 
their stand on pnnc~ples which they learned decades ago and from 
which they will accept no change. 
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SOVIET INTERNATIONAL LAW TODAY: AN 
ELASTIC DOGMA *. 

by Major Eugene D. Fryer * * 

I n  t h s  article, .Mupi.  F r y e r  deals  t<zth a iopic belong- 
wig as much to comparative us  it does !a i n f e n r a t i o m i  
l a x  He opens zmfh a deseripfioii o f t h e  Souiet ~ i e u  o f m  
t e rna t ioaa l  l o w .  a n d  a preliminary conclus ion  tha t  
Some! concepts tn this a ~ e a  ore indeed entitled to be takr i i  
s e m a s l p  as law. 

The article eontzvaes zaifh a 8hoi.t dzseussion of !he 
euolufion of .Ma?sist and Lenimst  ideas concerning the 
nature nnd  purposes of lax, Zneluded 7s o glimpse ai the 
contnbs t ions  of specified Soeiet scholars 

.I.layor F r y e i  n e s t  e,iamiiies some of fhe  distinctive 
features of the eontemparniy Soviet vieic of internafionnl 
lne8. Dzseussed a m  such concepts a s  peaceful coezmtenee 
and socialist in!ernatio,mlism. 

Znternotionnl law,  formerly seen  b y  the Souiets a s  
hopeless ly  damtnated b y  boiwggeois interests,  has latterly 

*The apinions and eonelusions expressed I" thia article are thaw of the author 
and d o  not n e c e e m i l y  represent rhe $ lens  of The Jvdpe Advocate Genera?% 
School. the Department of the Army. or m y  other governmental q e n a y  
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I. INTRODUCTIOK 

.in examination of contemporary Sone t  law can be flawed by 
biases in the perspective of both the researcher and the reader 
which tend to prevent development af real understanding. This ten- 
dency. equalli endemic in evaluations of both Soviet national law 
and the Soviet approach to international l a w  was conaeiously rec- 
ognized by  the author and resisted, hopefully with at least fair suc- 
cess, throughout the present undertaking. 

It ma!, a n  the one hand, be debated unendingly \ihether Soviet 
domestic or international I a n  LI law at all. Perhaps it 15 a cynical 
mix of Soviet power, policy and propaganda. Recognizing that 
Soviet normarire values are generalli out of qmphony oith tradi- 
tional Western legal notions. aye not the latter sullied or com- 
promised to some degree by conceding validity to the former? O r ,  
on the other hand, conceding to Soviet arrangements some status 
akin to that of Ian., is that body of principles sufficiently regular and 
durable to be recognizable as a legal system, elthe? nascenr or de- 
ieloped" 

For the purposes of this article. many such propositions which 
may be thought either to be threshhold or ultimate were bypassed 
in order to v i e r  Soviet international la\\ ~n being Soviet interna- 
tional laa. ii.111 be outlined in ltr historical development, general 
structure and ideological basis on the understanding that these 
facets of the Soviet legal system are of themselves north) of note 
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by the Western lawyer who sees the universe of law as other than 
ethnacentered and static.' 

The Sonets claim to have captured general international law by 
virtue of its ongoing, gradual transformation in its value Structure 
from a bourgeoise to  a socialist oriented institution. This process, it 
is said, conforms to the Marxist-Leninist dialectic of the historical 
march toaard narld communism.2 As propaganda-tinged as this 
claim might be, i t  is all the same a persistent claim. An unguarded 
glance a t  the contemporary development of values in international 
law might persuade the viewer that the claim is neither eompietely 
propagandistic nor frivolous. 

Therein is the importance of examining the Soviet view as put 
forth by the Soviets, both in terms of the claimed dialectical process 
and of Maruist-Leninist values and terminology. An appreciation of 
these Soviet referents is elemental to understanding the past and 
the future of Soviet international Ian. At the connecting point in 
this developmental process, such appreciation 18 also necessary to 
an understanding of the present Soviet view of international lsx. 

A3 general orientation, it is helpful to note by contrast some typi- 

pmaehed. th'ereiare, from the Soviet m e * .  

'The present leading Soviet  authorit3 on S o v i e t  international Isw G. I. Tunkin, 
rejeerb the earlier v m v b  a i  Soviers and others who saw no possibility of creating 
an operative internafianal law because of the cannier between the socialist and 
capitalist i tatea.  Tunkin seed the draleetieal pmcesa ~n ful l  swng, the bourgeois 
lntellnafmnal la>- 

thelia I s  meeting the eounterfhruaf af the Marxian socialist anfithems, 
and 8 n e w  bynthesis 1 8  coming info being "One need not uaif until the 
achievement of the n e r  t h e m  co have international la%,: i f  IS  here SI- 
ready and ~f i s  pragreraive became it marka a franbifmn from an outworn 
epoch of history t o  the epoch of the future." 

G Tunkin. ldeologieheekaia Bor'ba I Mezhdunarodnoe Prava (Ideolagicsl Struggle 
and lnfernatianal Law) (19671, q%oLed tn Hildebrsnd. Sarief Internotional L o x ,  
An Eermplor.for Opiirnal D r r m a n  T h r o i y  Aaalysia. 20 Case W. Res. L. Rev. 
141, 186 11966) 

23 



41ILITARY LAW REVIEW [VOL. 83 

tal oersuecti\e-biased amroaches to Soiiet l e d  theorr which. for . .  
instance, dismiss Soviet llarmet-Leninist norm articulation as 
sloganeenng From this perspectiie, the American scholar Liieit- 
ryn views Soviet legal theory as aberational, hopefull? to be reinte- 
grated into traditional international laiv.' From anather perapec- 
t ire,  Professor Hans Kelsen discredited Soiiet Marxist-Leninist 
formulations by claiming them to be mere political and historical 
expedients. He claimed to hare mastered a more refined and there- 
fore more correct insight into these ideological bases than h a w  the 
Soviets.j 

Neither of these biases. both representing extremes, are offered 
by their advocates as conclueory They are ingrained cognitlie refe- 
rents. They color the process of inquiry and deny the treatment of 
reality as fact. Mare productive aa a comparative law approach LI to 
vien the system as it is viewed by its own legal thinkers. Thus 
treated, the general atmosphere and dynamics of the system are 
more Iikel? to come forward than if Sonet doctrine \\ere rethought 
and reformulated in a conventional .inglo-American manner 

Marxist-Leninist formulation ia not simply pablum faor the Sonet 
public and smokescreen to  the world. It is the fundamental lanpuage 
of Soviet decisionmaking and policy formulation. I t  LS the language 
in which Soviet officialdom rece i~es  formal and adranced schooling 
What appear to be stereotyped phrases of Part) doctrine, "slogans" 
as It were, convey fairly preciae meanings which may be shaded by 
subtle changes in choice of nards and in uord order.' I t  is not un- 
natural that the highest legal thought 1s similarly couched-all the 
more 80 for international Ian uhich, as in other states, reflects eo 
closel? national foreign policy and diplomatic concerns 

Throughout the foalloving examination, the impact on S o i i e t  in- 
ternational law of the vagaries of historical forces and S 
vil l  be noted. For the Soviets. this doe? not necefisar 
from the consiatenc?- or Continuity of >larxist-Leninist thought as a 

3O Liislrisn lnlernatianal Law l a d a y  and Tomarrou 51 11965) 
' I d  at  70 
&H Kelren,  T h e  Cornmumar Theory a i  Lax 119-50 (19551 
' S e e  Butler.  l i i t i o d  w h o , ,  t o  G. Tunkin Theor) of I n t e l n a i m a l  Law 1% Butler 
t ianal 1974). at  AI,, 
'M Gehlen The Polltier of Coexlrfenoe 23-24 11967) 
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guiding, normatire base. Neither should apparent Sane t  depar- 
tures from these dialectical strictures give rise t o  substantial belief 
that the dialectical process has been compromised or even forsaken. 
Such all-or-nothing dogmatism cannot be ascribed to the Soviets, for 
the doctrine and objectives of Marxism-Leninism in the Soviet 
Union share in the same elasticity by which basic American con- 
stitutional ideals find present day relevance in the United States.8 
Through thii  mechanism of living or "creative" Marxism. therefore, 
theory and practice may harmonize in the dialectical movement to- 
ward Communism. Theory and practice are conceived by rhe 
Soviets as one, not as separate entities. Theor)- is realit>.e 

The thesis presenred in the title of this paper is not innovative. 
Statements of the ultimate S o n e t  goal always hare been public, 
candid and straightforirard: world communism. The foreign policy 
and international law articulation supportive of this goal have been 
likewise single-purposed. New only 1s the impact of present day 
Western-Soviet detente, 8 s  rieued by the Soriets,  upon Soviet 
legal formulation of the means to this mandatory end of gradual 
world communism. The lair they hare formulated for these relations 
1s the "law of peaceful coexistence." This Soviet view of mterna- 
tional law will be examined in it8 Marxist-Leninist character to de- 
termine its programmatic fidelity and present 

The abilitv of his falloivers t o  affect the ~ r o ~ e r  combination of d o r m a t i m  . .  

ultimate realization of that  doctr ine .iccardinp f a  the tenets of ereatlie 
Marxism, the  ''strictelf loyal l )  l o  the ideas of t h e  C ~ m m u n i d t  must be 
combined m t h  the ability t o  make d l  rhe " e e e i ~ s r p  p r s c i i c d  C O ~ .  

pmmmer " 

10 L e n m  L e / l  il'ing C o n t a i i n i 6 m  ,412 In/an*ile D i m i d r r ,  Selected Karks 138 
(1838). w o l r d  i b  Gehlen. mipro note 7 ,  sf 26 

sCehlen, ~ i ipro  note 7 ,  81 2: 
'"See Lapenna, T b r  L r g n l  A s p s e t s  and Polrticni Signijiio,ier of t h e  S a h e i  Cor- 
cepf o / / o - E r  Qteoce ,  12 Inf'l & Camp L Q 741 (1863) 
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11. THE DOCTRINAL AND OTHER ROOTS OF 
SOVIET INTERNATIONAL LAW 

A. GE.VERAL 

The eroiution of Soviet  international law shares much of the 
seeming i l logic and uneveness of the parallel theories and develop- 
ment of Soviet domestic law Marxism-Lemnim has been shaped 
throughout the Soviet era to articulate the rules for and justify 
s ta te  eonduct while adhering to that ideology as cloaely as the 
short-term press of random problems and objectives would dlo iu .  
According to Soviet theorists. however, the e~nt inuous thread of 
Marxist-Leninist iegal thought gives the development of Soviet in- 
ternational l a a  a scientific and rational character.'* 

Basic Maixism, as deleloped in  the 19th century, provided only 
dim illumination of the approach toward international or domestic 
law t o  be taken by the Communists actualli charged with imple- 
menting the universal plan. I t  vas  said that  all law w a s  cla 
oriented. being dereloped t o  serve the needs of the dominant cia 
of any societ? during the given era and, eorrellatirely, to suppre 
and neutralize contradictory interests a 
nondominant elassea. The I a n  so derived 
ture arising from the productive relations. control of the means of 
production. of the era 

Thus, ~n pre-tribal aoc ie t ) ,  a h e n  the means of rubaiatence or pro- 
duction ivere shared throughout the  papulation. there w e  and could 
have been no law since there were no contradictory interests. f i l t h  
familial. then tribal. and later more complex divisions of labor and 
control m e r  the means of pioduction. competing interests arose. 

" I d  a~ 75% As international l a w  IS a Oranch of la\% I" general t h e  Soviet  theor? 
of ~ n : e r n ~ f i ~ n d l  la% has fo::ored all t h e  changes which S o l i e t  general theori  of 
state and law has gone through I r  LO infeinarlonal l a x  theor> the dernandr 
upon Ideology of politrcal r e a l l t i  and Soviet  needs IS  felt. even more strongly 
than I" the general theory of i t a t e  and law 

1-G Tunkin.  Theor> a f  Internariansr Lsu 3 (W. Butler trans1 1971) lhereinaffer 
ci ted a i  G Tunkin Theory) 
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These tensions were dampened by rules imposed by those contral- 
ling the means of production, the "haves," on the "have nots." Ac- 
cording to Marx. the have-nots most often %ere the flesh persanifi- 
cation of the economic means of production, i . e .  labor. Thus, in 
slareholding society, the law of the period w . s  protective of the 
status quo relationships of that period. Law was a means by which 
the siavehaiding elite prevented challenges from the competing 
interests of nanslaveholders and slaves. The model is likewise ap- 
propriate t o  the fuedal-vaasal era and to the present era, all of 
which, according to orthodox Marxism, represent a linear progres- 
sion to the ultimate benefit of the "have nots": their control over 
their own lot, over the means of production. 

As small crafts and trading evolved into mercantilism with the 
rise of the bourgeois elass of small producers and traders, the r d E  
of feudalism was replaced by the rule of the bourgeoisie. They, to 
the extent they were the beneficiaries of the toil of others, needed a 
superstructure of iaw to protect their economic statics q i io  from 
erosion through demand8 af the toilers. Modern industrialization, in 
this manner, saw the eamplete subjugation through iaw of the in- 
dustrial worker, the proletarian, and other peripheral toilers. Ac- 
cording to M a r l  and modern Soviet interpretations, the "have not" 
classes, through grinding interplay a i  taxation, criminal law, and 
civil law, $\ere held at a subsistence level in order to minimize their 
aspirations to develop a t  the expense of the bourgeoisie and to 
minimize their cost as a factor of production which would reduce the 
profit8 of the bourgeois "hares." 

But, say the Dlarxiats, just as the displacement of the feudal elite 
by the bourgeoisie represented a general betterment of mankind 
through a broadening in control of the mean8 of production, so must 
the tension of present bourgeoisie-proletarian relationships produce 
a further and ultimate historical broadening as the productive base 
comes under the control of the toilers themselves. 

During a transitional period following this proletarian ~eizure of 
control, law and its state matrix will be useful but only to eradicate 
the bourgeoisie as a class. The utility of law, which is by definition 
class-coercive, will fade with this end of class rivalry, and law and 
state as a result of progressive irrelevance will wither and disap- 
pear.I3 In the place af law and state will arise a system of reiation- 

1 3 S r e  J Hazard, The S a u ~ s f  S)srem of Goiernment (4th ed 19681 
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rhips based on spontaneous, egaiitarian. natural justice, which be- 
cause of its then-collective acceptance, will require no coercive 
mechanism of enforcement.'' 

B. E A R L Y  ANTI -LAWPHILOSOPHY 

It  is natural that the smoke and victory of the 191i "Great Oc- 
tober Revolution" and the general nar-induced social and political 
deterioration throughout Europe early coniinced the Soviet lead- 
ership that the historical liberation of the uorld proletariat was im- 
minent. Soviet concepts concerning international relations and in- 
ternational law a t  the outset of this early period, therefore, were of 
a virtually hypothetical character.lS 

The Soneta, preoccupied with achievement of internal stablilt? 
despite civil war, engaged in general iconoclasm in international 
iaw. They renounced disadvantageous Taarist treat? obligations by 
a a y  of the theory of state s u c e e ~ i i o n  or through employment of the 
principle of e l n i c e i t i n  w b i i s  QZC a i o  
nationalization of all "means of produc 
thereof was accomplished without compensation. International sub- 
version and mass agitation of foreign proletarians was undertaken 
to hasten Western downfall. The implication for a regime of interna- 
tional laiv is fairly d e a r  from the early statement of Lenin that.  

We lire not only in a i tate but in a system of states. 
and the existence of the Sonet  Republic side by side with 

1 1 9 ~ ~  B. Ramundo T h e  ( S o n e t )  S o e ~ a l u r  Theor? of lntsrnatlonal Laa (19641 

L B G .  T u n k l n ,  Theory 9 u p m  note 12, at 29 I t  Is lnIereStlng to note t h a r .  from t h e  
per ipemre  of the 1970 '8 ,  Professor Tunkln sees fhhs Savlef  w l e r t l o n  of bourgsols 
norms a i  causing a decrement ~n the b o d y  of general inrernafianal Ian and not  
mere11 a i  Soviet  nonadherence t o  enduring legal p m c i p l e  

I f  IS coireet t o  say that w f h  the emergence af the Soiief rrafe. certain of 
t h e  t h e n  exist ing norms of ~ e n e r a l  International Is% rejected b y  t h e  
S a i i e t  state ceased t o  be norms of general international lax But I t  IS 

very important to add in this connection t h a t  t h e  emtraction of general 
nnternafronal lax occurred sf the e x ~ e n r e  of reaetmari,  norms 

I d  a i  30 
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imperialist states for a proionged period of time IS un- 
thinkable. In the end either one or the other will conquer. 
Up to this end, a number of most horrible coliiiioni be- 
tween the Soviet Republic and the bourgeois states is in- 
eritable.ll 

Then, as throughout Soviet history, there mere within the lead- 
ership both hard-line and moderate orientations regarding the in- 
evitability of conflict. The relatively moderate and politicaliy astute 
Lenin overwhelmed B more doctrinaire but influential faction which 
viewed any compromise with capitalism as treasonous and which 
had called for Lenin to put substance into his revolutionary plan for 
the world. To Lenin, stability on the home front realistically could 
be nun  only through willingness to deal n i th  and, if possible, exploit 
the international capitahat enemy.18 

Accordingly, the Soviet state during thi8 period embraced those 
vdues of international la\\- nhich served its purposes of regime 
stabilization and its desire far freedom from foreign threat. These 
values included respect for state sovereignrr, the equality of states, 
and "on-interference in the internal affairs of statea.lg Employment 
of these techniques to further unilateral Soviet interests became the 

"24 Y. L e n m  Sathmeni)a (Works) 22 (3d Russian ed >quoted fin Lapenna. aup'a 
note 10, at 143 Herein lay the  basin for the early elated S a u e t  theme of the 
"mer imb ih t i  of ~ a r "  ominousl~. and reDeti iwelv nlummd b\ Stalin Contrasted 
with 1x3 apofaiyptir thrust .  rhir 'lenin i ia tementb is  alia seri.ed a9 the chemetieai 
Sorief b a r n  for the present polic) o f  coexisfenee At present IC IS characterized by 
the diminished emDharir on bmlenee reavired bv nuclear era exirenee and bv rhe 
expedient temporary narure of c o e m t e k e  Th; latter, hoaeve; IS played i o x n  
for the  sake of credibility. S e e  generally B. Ramunda. Peaceful Coexlatmee In- 
ternational Law in the Building of Communism (1967) 

Gehlen. supio note 7 ,  at  164, citing the preislence of Lenin's vie,> over that 
of the parry q h t  a i n e  led b) Bukhann. uho was ewntually and eanclusirely 
purged by Sfalin 
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characteristic feature of the Sonet approach to international laii 
during this period and indeed up to the present. It represents a 
minimum commitment approach to international Ian and has been 
described by an American authority as "defensism."20 

This highly positivistic approach to international law u a s  and re- 
mains based on the Soiiet proposition that. in the absence of a 
common international view o f j u s  cagriia. only consent, or the 
agreement of states, can be the hasia for binding nosmatire interna- 
tional l a w  This extends to the applicability of customary interna- 
tional The operation of this consent requirement occurs along 
a reactionary-progl.ezslve schism as perceived according to Soviet 
i.aiuea and IS shaped bj- situational and ideological needs.z2 Thus, 
the development of international law can be "progr 
norma not facilitative of the growth of communism cannot bind 
SOCiallFt states. 

Despite or hy virtue of this minimum embrace of international laa 
in the early period, the Soviets maintained an international law paa- 
lure consistent uith Marxist-Leninist views on the class basis of lau 
and on the international character of the dialectical class 

C RECOSCIL1,VG LAW AA7D MARXISM I N  VIEW OF 
PRACTICAL COXS1DERATIOA;S 

In the early post-revolution years, however, the Soviets appeared 
to be beating a very un-Marxist retreat on the issue of the withering 
of Ian. Domestically, this development was marked by a relatlvel? 
timely rehabilitation af the "rule of law" and the encouragement of 
respect for state and legal institutions. bath of which values were 
essential to the effective functioning of the regime.24 Both legal 
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form and substance had assumed, af course, a new "progressive- 
ned' necessary for the building of communism. 

For similar reasons and subject to the neu socialist content, in- 
ternational lau was refurbished. The first to do this was E .  A. 
Karovin. He claimed to announce in 1928 what had developed in the 
early years as a pluralistic doctrine of international lau.  This doc- 
trine was intended for use only until the end of that period of inter- 
national transition to communism, during A hich laa would be necez- 
sary.25 

Unable t o  deny the existence of the preponderant bourgeois in- 
ternational l a w  but unable to find within it a base-superstructure 
for !\hat he sau as emerging socialist principles of international 
la\?, Koravin could not subscribe to the concept of a universal inter- 
national l a a .  A socialist international law, he said, had emerged to 
govern relations of the n e a  Soviet state with the bourgeois world. 
A distinct capitalist international l a x  applied to inter-capitalist af- 
fairs, and yet another hybrid type of international law attached to 
relations between capitalist states and their colonies and "half- 
coionies.''z6 

Through the concept of pluralism, then, Karovin sought to isolate 
sociaiist international law and thereby to preserve the purity of 
Y a r ~ i s m . ~ '  But the partitioning of international law along ideologi- 
cal base-superstructure lines did not rule out the type af interclass 
dealings consistent with Lenin's pragmatic view of compromise. 
Kororin defined three areas of interest in which interclass accom- 
modation might be had: 

(1) Humanitarian interest8 independent of political ten- 
dencies, such as are manifested in the fight against epi- 
demics and the protection of historic monuments or prod- 
ucts of art ,  

(2) Material, 1 . e .  economic interest of a merely technical 
character, for indtance concerning postal, telegraphic, 
rail, sea commumeatians and the like; and 

"". Kelien, ~ i r p r o  note 5 ,  at 148 
" I d  at  167. 
,'B Ramunda m p r a  note 15, sf 1: 
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an advantage of the enemy and not ourselves is a crime. 
The policies of the revolutionary class which do not know 
h o a  to carry through an adroit maneuver, a tolerationist 
policy, and compromise so as to evade a battle known to 
be disadvantageous are goad for naught.31 

The eclipse of the provisional compromise theory of Paehukanis is 
attributable to the rise and prevalence until 1938 of the view, repre- 
sented typically by M. Rappoport, that i t  r ~ a s  the merciless C I ~ S S  
struggle alone which determined the nature of contemporary inter- 
national lau.  This rather random and apacalyptical approach to in- 
ternational law was rejected in turn by Andrei Vyshinsky in 1938. 
Vyahinsky, then doyen of the Soviet legal community, condemned 
Rappapart's ruthless class struggle formula as harmful to the Soviet 
state.  He rejected also Pashukanis' provisional compromise ap- 
proach as counterrevolutionary. 

Synthesizing these t w  extremes, Vyshinsky proclaimed the for- 
mula of "struggle and cooperation" as the basis of international law. 
Retaining the defensive aspects of poaitiuism and unilateral charae- 
terizatian, \'>shinsky brought to his definition of international law 
the two previously elusive aspects of cIas.s basis and enforcement 
mechanism: 

We define international law as the totality of norms reg- 
ulating the relations between states in the process of 
their struggle and coaperation-eapress,ng the u-ills of 
the ruling classes of those states-whose application IS 
assured by the compulaory power of the states, whether 
individualli- or calleet1uely.32 

The unirersalist view of Vyshinsky w , s  to hold exclusive sway 
until 1956, and decreasinals thereafter until 1968 At that later 
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date, it was thought that relations between the post-World War I1 
iociaiist bloc countries, a i t h  their common bases and interests, 
were bringing an increasingly socialist orientation to general inter- 
national la>%. This incipient socialist coaptation of general interna- 
tional l . ~  \%as aided, in the Soviet v i e a .  by the greater acceptabil- 
ity to emerging, formeri? colonial polities, of socialist instead of 
bourgeois valuea. 

In 1956, the Tnentieth Congress of the Communist Party of the 
Soviet Union ordered the entire matter of the nature of interna- 
tional law examined in iieht of these derelooments. In  1958. G I. 

that among socialist states a new commonly shared ethic had come 
to influence relations. This ethic he labeled ' ' s ~ ~ i a l i s t ,  or proleta- 
rian, mternatianalism." 

By 1962, Tunkin had reconciled this multifaceted baals of interna~ 
tional Ian. with universality by way of the Marxian diaietic. He 
claimed that general international i a w  consisted of se\ era1 aocvallg 
different elements. Those components pertaming to the relationship 
of struggle and cooperation betaeen states of differing social B>-%. 
tems s e r e  said to be the principles of the laa of peaceful coexis. 
tence Those components applicable t o  socialist relations. , e 
"socialist mtemationaiism." iwre founded on conflict-free coopera- 
tlOn 

This direraity of bases was not the bifurcation of international law 
it seemed. I t  a a s  in ideological terms the linear, historical. dialecti- 
cal perfection from h e r  to higher, from bourgeois t o  soeiall 
Thus, aithin a universal, general international l a w  "reactionai 
norms s e i e  seen as evolving into more progressive forma b? then 
interplay with socialist influences through the relations of peaceful 
coexistence. The ultimate principles of ~ocialist internationalism 
represent a finished product of Ian a t  the highei end of the general 
international Ian spectrum. the harmonization of interests through 
the cooperation of nanantagonistic socialist states. 

U n d e r  this formulation, the status of contempmar! general inter- 
national laii at any period is the dialeetml moment of dereiapmen- 
tal connection in this interplay between \ d u e s  of bourgeois and 
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socialist legality. The fully developed principles of socialist inter- 
nationalism !\-ere no longer subject to such dialectical interplay with 
bourgeois principles, and emphasis in the body of general interna- 
tional l a v  had tipped in balance from bourgeois to socialist values.33 
This socialist-tinged contemporary international law proclaimed by 
the Soviets bears closer examination from an idiological perspec- 
tire. bath as to structure and content. 

111 THE DIJTISGL‘ISHISG FEATLHES OF THE 
CoSTE3lPOR.\EY SOVIET V I E \ \  OF 

INTERNATIONAL LAW 

A. GEKERAL 

The Soviet view of the structure and content of international iaw 
1s foremost a reflection of Soviet foreign policy Those 
foreign policy objectives are said to be peace and the free develop- 
ment of peoples.35 More directly, the policy of peaceful coexistence 
and its supporting law are employed to strengthen the world poii- 
tian of the Soviet Union and to promote its national self-interest 
generally. The simultaneaur achievement of Several purposes may 
be seen at the root of the Soviet policy of peaceful coexistence: 

(i)  popularity because of the strong appeal of the idea of 
peace, 

(ii) attaining political maxima in foreign poiicy without 
bemg involved in a a d d  nar ,  

(in) further internal derelopment of the Soviet Union for  
which a long period of peace is an essential c ~ n d i t i a n . ~ ~  

“E. Ramundo. 8apra note 11, at22 .  
3‘G Tunkin. Theor). ~ u p r a  note 12. sf 213 

“Lapenna, m p r a  note 10, B L  111 Concerning the first a i  the quoted p u r p a m ,  
p 0 p u l a n t y .  the p0pulant) a i  peaceful e a e n i t e n c e  ma? lead t o  areep~anee of the 
Soilef approach tn other rerpeefs as %ell 

81 278 
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Implicit during the reign of peace which would preiail under  this 
Sariet scenario for inter-class d e t e n t e  is the continued automatic 
operation of the dialectical development toward ivorid socialism. 
Peace would assure the preservation and strengthening of socialistic 
gains. At the same t ime,  it nould allow fuil play of the contradic- 
t ions,  both r eac t iona ry  a n d  p r o g r e e z ~ r e .  within and among 
bourgeois ~ t a t e 8 . ~ '  The developmental thmst  of these contradie- 
lions historically can  be only "progresa," that IS, the emergence of 
socialism 

.Assured of the attainment of thew goal of n o r l d  i o m m u n i m  
mate recourse t o  a gain-canceiling nuclear. war. the 
t that the policy of peaceful eoeiistence is not a tem- 
tical propagandistic ruse: it i.: a general line 

The Soviet people know that time LS 
their f a o r  and that each additional year of peaceful co 
the t n o  >)item.. the w m i i i t  and the capitalist. stre 
farmer and  unrleimmer the latter qq 

A r d  6 J L & E m  D e \  16 (19691 [hereinafter cif  

let8 h a i e  claimed that the 18% a i  ~ u e m f e n e e  13 (OF,. 
m a l  Isx on f i l o  grounds Firif in Marxiat term 

bsae and super-itruoiure. the objectire ianditianr of the peaceful m e  
tenee of aorialiat and eapifalisr ~ f a f e s  demand the l a v  of peaceful me 
tenie.  Second. I" non-Marxist terms. the ,+orld communiti  3 general 
ceptsnie of the Charter of the U n m d  Nations. . . 16 said to embody the  
prmelpler of peaeeful coexistence To further butrreir the poaition of the 
la* of coexistence,  the  Soviets haie  sought ~ t s  expresa acceptance 
through rodifrcatmn. ostensibly beeavre of the  need c o n t i n u o ~ ~ l ~  to up- 
date the 18s (0 keep pace Kith eanremporary socia l  deielopmeni Weit- 
ern resiitence has been based on the elsim that  peaceful eoernienee IS  

fa0 Pro Sovlet 10 I t s  orrenraflon. and t o o  susceptible to e x p l m t a f i ~ n  to be 
aieeprsb:e as the  hami for world order, II IS penerally felt m the Keit 
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tinues to be id1  flexlhility internationally to pursue Soviet national 
goals. The supporting minimal l a x  of peaceful coexistence in this 
sense is the defensive ". . , strict insiatence upan positivism and the 
right to  reject the binding force of principles deemed nonpropes- 
sive or reactmnary."" Both the minimum and maximum Soviet ob- 
jectives are served by the pasitirmtic minimum approach. 

Thus, in describing the operation of the Soviet model. Tunkin now 
reasserts that, since there 1s no umiied aorid-community v i m  in- 
ternationally, the interstate law IS necessarily inter-class iau.42 
There being no unified "iew, norm formulation can be only by the 
agreement oi states 

As a bow in the direction of j a s  c o g m s .  Tunkin states that i t  1s 
generally recognized that imperative principles and norma exist in 
contemporary international Ian .I4 The content of these rmperative 
principles, of course, is subject to varying interpretation according 
to the particular c l a ~  orientation from nhich the legal system is 
viewed. Compatibility of bourgeois notions of i t i s  cogens  with the 
Marxian laue of societal development therefore determines the ef- 
ieectivenesa and ultimately the legal validity of the imperative 
norm.45 As to the inter-class applicability a i j u s  cogens ,  it is only 

that t h e  ragueness and nmblvalence of t h e  component plineipler portend 
mixhieraus e a ~ e  af charactermation in the Sawef mleresr. 
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natural that agreement is the only effective cement in  of con- 
flicting socialist and nondocialist ialue shading. A similar bar e m t s  
against saeialirt acceptance of customary norms of general mterna- 
tional l aw  According to Tunkin: 

The formative process resulting in a customary norm of 
international law . . 1s completed a h e n  stated recognize 
a customary rule of conduct as a norm of international 
law 46 

. . . .  
An international custom (or usage) becomes an interna- 
tional legal custom . . onl! as a result of such iecogni- 
tmn.4’ 

B T H E  SOVIET LjilV OF P E A C E F I Z  
C O E X I S T E S ( ’ E  

I t  has been said that there is disagreement among Soviet jurists 
as to the structure and content af the Soviet law of peaceful coexis- 

*#Id. a t  117 
“Id a t  118. 

“Id B L  124 Professor Berman underesfimsfei the magnitude af Saviet r eeogn i~  
tion a i  the general nation of hothius eagms and custom (begging the question of 
their ,due content) by himrelf overlooking the admmabblit) af ralue-shaded 
characterization af these norm murcei Nevertheless. Bermnn aheds mveh light 
on the ideological background for Sasiet p o s i t ~ i s m  through eantrssf r n h  the 
United Stale3 approach t o  norm formation’ 

The Soiief emphssir upon t r e m e s  BS the major and almost e ~ ~ l u s n e  
m u i c e  of internatma1 law eorreipanda not only t o  the S o i i e t  p o l t t m i  
interest ~n mtaining freedom a i  action I” the sbaenre of exxpreas consent 
by treaty,  but 81% to the Soviet i i e r  of dameltie law as the expresiion 
of s fa te  paliey The United States. crested by B i e ~ ~ o l u t ~ o n  that exalted 
natural rights and due pmceas of la%,, tends ta  blew the inrernatinnal 
legal order 8 s  founded on similar prmc~pler. The Soviet Union. created 
by a i e v o l u f i ~ n  that  exalted the state ad the political arm of the ruling 
elasd, tends to ~ i e ~ ,  the inrernational legal order ab being founded on the 
agreement of the will8 of i tater in the international community Both ~n 
intern~fionsl IPU and domeatit Ian. the S a w t  emphsria on legiblationm 
the predominant source of law faeilirafei the eenfral control of lauin the 
intereats of policy and reflects the eoneepf of la-, a i  a means o f  auch 
Con t Pol  

Berman. m p m  nors 24, at 950. 
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tence. This problem arises from the nonstatic, dialectical view of 8 
law composed of law in being and law in the making: of presently 
subsumed and desirable principles.'g 

"All jusists, however, agree that the essence of the fundamental 
principles [of the law of peaceful coexistence] is all that is 'progres- 
sive,' that is, in the interest of socialism, uzually as defined by the 
Sane t  Union, in legal development."50 Thus, a formulation of eom- 
ponent principles can never be exhaustive and must be expandable 
to meet ne\\ conditions. The result is a vague and open-ended legal 
formulation that can be invoked to meet the changing needs of 
Soviet foreign policy.s1 Tunkin's view of the content and form of the 
law of peaceful coexistence probably has prevailed among Soviet 
scholars since 1970.52 

Subsumed within the uniiersal scope of this new general interna- 
tional law of peaceful coexistence are two types of class relations to 
which three types of normative principles apply. All the normative 
principles, i e , those acceptable to the Soviets, must have a pro- 
gressive socialist cdntent. "Reactionar)" values have no status as 
norms since they apply only between capitalist and capitallet, and 
represent, therefore, B step backward from dialectical, progressive 
normativeness as wel l  as from universalitv. Three tvoes of norma- 
tive principles extant in general international law are correlated 
with three types of class relations, 

(1) Those applicable [for socialist states1 to Inter-class, 

"Ramundo. NaLional Inteiest, m p o  note 22, sf 966 

'ORamundo, Limoshed ,  ~ % p m  note 40. at  17 "The Sorieta had always claimed 
rtndentiy that the lav of peaceful eoexiatenee embadlei pmgressive legal de- 
velopment, present ab wll as future, and lese stridently, that the Soviet Uman. 
the mont experienced builder af the new piagressive society IS in the bent position 
to judge what is  pmgrewive ."Id 

,'Ramundo, .Vat,onal Interest. 8 % p m  note 22, at  866. For B reeapitulatlan of 
vanoua S o n e t  formulatrans of the law of peaceful coexistence. b e e  B .  Ramundo. 
BUPTO note 17,  s t  28-31. 
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i P , capitalist relations. that is, the norms of the Ian of 
peaceful COeXIStenCe: 

(2) Those applicable to socialist intra-class ?elations. I . ?  

the norms of "socialist mternationalirm" which represent 
a higher development and application of the preceding. 
and 

(3) "Old democratic principles," , e those normative  sur^ 

xirais of the bourgeois general international law which 
when Infused a i t h  socialist content of varying degree are 
suitable for application generally either to inter-class or 
intra-class relations, i P to both ( 1 )  and f2) ,  

Respectively. the Inter-class norms of the Ian of peaceful toecis- 
tence are capsulized by Tunkin as: 

1. The principle of nonaggression, 
2. The principle of peaceful settlement of disputes; 
3 The piinciple of self-determination of peoples. 
1. The principle of disarmament: 
5 .  The pnneiple of respect for human rights: 
6. The prohibition of ivar propaganda. and 
7 .  The principle of peaceful coex~stence.~' 

The intra-class principles of "socialist internationalim" or "pro- 
letarian internationalism," to be discussed more fully belou, are 
loosely described by Tunkin as: 

1 Fraternal friendship and close cooperation: 
2.  Comradely mutual asaistance in the protection of 
socialist gama, and 
3. Socialist or proletarian internatmnalism.5S 

The "old democratic pnneiplei," applicable with some docialist 
value-adjustment to both inter-clas~ and Intra-class state relations. 
are, according to Tunkin. 

' a S ~ r  y i n w d l y ,  G. Tunkin, Theory. m ~ p m  note 12 The bracketed rords  are the 
author's. 

"id at 49-86 
" I d  a t  431, e l  8 e q  
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1. Respect for so\-ereignty: 
2.  Soninterference in internal affairs; 
8. The right to self.determinatmn: 
4 .  Equality of states: 

’ fuifillment of international obligatlona 
dn,. and 

According to the Sone t  view. the principles of peaceful coehis- 
tence entered into la\\ in the early years of the Soviet state, indeed 
shortly after the period of foreign military interrention in the poat- 
revolutionary civil war. At this rime. Lenin ,vas said to have cam- 
mitted the Party to economic eompetition 
sphere of struggle for the state8 of the two 
ple of peaceful coexistence, as lax, recave 
pression, according to Tunkin, in normalization treaties with coun- 
tries of the East-Persia. Afghanistan and Turke), concluded in the 
early years of the Russian Sonet Republic.5B 

The February 1920 peace treaty between Sonet Russia and Es- 
tonia is raid by an Bmencan scholar to be the first fairly durable 
communist-bourgeois agreement. 

This treaty marked the formal recognition of a stalemate 
of forces in which Sone t  Russia could neither be crushed 
nor expanded further, and thus opened what proved to be 
a prolonged period of relatively normal relations with 
capitalist states. From this time onward, the subject of 

“Id. a t  86. 
“G. Tunkin. Theory, s q m  note 12, a t  17. 

“Id. a t  18. M o a t  non-SoI’iet ahaervers, houever ,  m e  uniform in dating the 
emergence of principles identifiable with the present S a m t  prmclples of the law 
~foeaee fu l  eoexletence to the five 1854 mineinlea olPoncha S h i h  concernina the 
seitlement of the Tibetan harder dispute bet i een  India and China 

~ 

These mncioies were: (1) the maintensnee of mutual resoeet for the f e m l ~ ~ . ~ d  
infegrrtyand skereignty of other atatss, (2) mnaggreemi, i P , rhe mutual abli- 
gatlon not 10 attack other ~ t a l e b .  (3) the mutus1 obligation of n ~ n i n f e i v e n f i ~ n  in 
the internal affalrn of other states. 14) mutus1 mualltv and the eranfmz of e m s 1  . .  I I .  
advantages, and ( 5 )  peaceful eoexistenee 

The 1855 Bandung Conference of Afro-Asian states formnlly adopted these p n n -  
clples BL representative of their collective a8pimtions and expreasive of char  
united anti-colonialism and hostility toward Western capitsl im W Friedman, 
The Changing Structure of Internstionsl Law 322 (1964). 
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peaceful coexistence acquired a prominent s t a tus  in 
Soviet thought.5s 

Lenin added a further pereondl touch to the Soliet pursuit of 
peaceful coexistence thiough his foimal mstructions to the Soviet 
delegation at the 1922 Genoa conference on European economic  re^ 

Lemn painted out that peaceful coeus-  
utuall) advantageous agreements of the 

Soviet state with capitalist countries not only upon e c o n o m ~  but 
also political questions. . . . .It the Same time Lemn stressed that 
the Smiet state in makinp compiomises. would not depart from po- 
sitions of pr inc~ple ."~ '  As in the Estonian case, a certain cynicism 
underla) the "compromise" and perhaps undera rote Soviet poai- 
tmns of principle. For esample, in unofficial notes t o  G .  V. Chlche- 
rin, the Smiet  delegation chief at Genoa. Lemn 13 reported to hare  
referred to Soiiet eoncessions a t  this conference as temporar? and 
purely t a c t i d G 1  
Tunkin fault8 critics of peacefoul coexistence who attempt to rep- 

resent the concept of peaceful coexistence as merely a "temporary 
tactical maneuver of communistE"6~ or as "onl>- a nev tactm.1 phase 
in weakmmg the bonds of the free or as basically mcon-  

ssGoodman, ~ u p r a  note 39, at  166. Ineritabli .  u h e n m  m o t n e b  are mid t o  ha ie  
impelled this agreement and rendered it no true express~on of n m m t a g a n i m  The 
Sariet leadership is said t o  have been loathe fa  spdl in Estonia the blood of Red 
Army men io long B J  Estonia could be brought into the Soiiet  orbit by Its awn 
Internal ddnlegratian.  properly assisted by cnierf Sower support. I d  

' " G  Tunkin. Theor?. 8xprn note 12. at  17 As reported by Lapenns 

does this principle. r h i e h  concerns reiafians among sfsted~entail  the 
slighrent slackening of the struggle between the Idealogies. the world 
outlook of the snfagani~fie ~ l s i s e s .  Pa '  Because ~t i i  unpaaaible t o  recon 
d e  antagamalie e lasdeb  and to eliminate the e l a m  i truggle of ideas 
Socialism udl  inevitabl) win aver capifaliam. but this victor? is  Impoi- 
bible  without a struggle of ideas. wthout  the "ctory of the rerolufmary 
Marxist-Leninrsf Idealogy " 

Kammuniit, KO 8. at 62 (19621, tiansinfed t l j  14 Cum Dig S o n e r  Press 11-14 
(No 231, quoted in Lapenna, 8t ipra  note 10, at  733 

"Goodman. 9z~p10 note  39, at 168 
&'G Tunkin, Theory, ~ u p r a  note 12, at  43 Tunkin refers here to the >EM of 
Cnited State8 Senator William Knorinnd a8 of 1962 
'"id Cited BQ the vies of. among others, the farmer West German Chaneellar. 
Conrad Adenauer. 
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sistent with Communist d a ~ t r i n e . ~ '  "It 1s more," says Tunkin, "than 
an absence of war inspired only by the alternative of thermonuclear 
destruction."ej Peaceful coexistence is not a passive hiatusss or the 
mere "maintenance of peace between the two opposed sps t e rn~ . "~ '  
"Peaceful coexistence," says Tunkin, "is not something fixed once 
and f a r  all. Peaceful coexistence will vary i n  t ime from the 
%andpoint of breadth and depth and reliability and i3 therefore 
dynamic, inherently att ire and frankly pointed to both cooperation 
and struggle 

The content of the law of peaceful coexistence, its principles. 
must thusly be appreciated aa "dynamic" and "variable," contrary to 
the Xestern inclination toward rigorous legal norrnativism. For 
either perspective, the content of each principle is largely conjec- 
tural. If such ambiguity should prove insufficient for maximum 
Soviet flexibility. the circular catchall of the law of peaceful coexi8- 
tence, v , the component principle of peaceful coexistence, i s  the 
most open-ended and ambiguous of all. I t  is with the unstated pro- 
gressive spirit of this principle that all athers must harmonize. 

Tunkin's Theory of l n f e rna f iono l  Lax  1s the foremost Soviet 
teaching text on that subject, and hi8 hypothetical empiricism 1% 

noteworthy in his amay of the content of the campanent principles 
of the Ian of peaceful coexistence. 

In the Soviet v i a - ,  this principle has obtained legal normative- 
ness through the agreement of states, and separately by the very 
progressiveness of the principle from the Marxist-Leninist view of a 

"Id Cited &a the ~ i e r ,  in 1861 of, among others, the Deputy Permanent Repre- 
Senfatwe of the United Sratea sf the United NDtionS. Ambassador Plimpton. 
#'Id at 44.  Tunkin rejects this fhe8is of H Moigmlhw,  expressed ~n A .Vew 
FareignPoiiey,for lhe l'nitrd States (19691 

.'Id a t  46 Tunkin is here citing two Yugoslav j ~ i i i f s ,  Bartoi and Rndoikovieh, 
r h o  erifieally csil far B m o w  outgoing building a i  peace m B more positive or 

#'Id. at  43. Thia is said by Tunkin to be the vies of American Professor John N. 
Hazard 

"aetrve pescefvl coexiltenee." 

" I d .  a t  46. "The intensify of struggle and the degree of coooperatian dlffer jn 
relations among ~ a n o u a ,  and be t reen  m e  nnd the same states on var imi  quei. 
tmna and a t  varmua t m e s . " l d .  a t  31. 
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developing i u s  coger,s Yormatirenesa by agreement 18 had through 
operation of the United Nations Charter aa  to the prohibition 
against the use of farce or  the threat of force 

4 further unstated but imperative progressive requirement of in- 
ternational Ian piescribes the "duty of states to refrain in then  in- 
ternational relations from military, political. economic or any other 
form of coercion aimed at  the political independence or tei-ritorid 
integrity of any state.' 'Be Tunkin. unlike Lenin'O and Vyahinsky" 
earlier. sees no diminution of the significance of the piinciple of 
nonaggression because of the fyequent absence of effective sanctions 
against \l"iatora. 

This principle of the iaa of peaceful coexistence 1s in force only in  
bourgeois-socialist state relations. I t  can have no appiicabilit) t o  
harmonious Intra-socialist state relations. Additionally. this double 
standard of nonaggression 1s complemented by similar differential 
treatment of the t r o  traditional international law notions of the 
right af self-determination of peoples and the principle of respect for 
state sovereignty. 

The special content of these two norms. grouped for purposes of 
intra-socialist relations under the principle of "socialirt inter-  
nationalism," wl l  be discussed more fully below Particular refei- 
ence w 1 1  he made to the 1968 experience of Czechasloiakia. 

This principle 1s described as the corollar? t o  the prohibition 
against the use of all types of farce hetueen states. Pacific settle- 
ment ia to he accomplished "on the basis of sovereign equalit? of 
states and in accordance with the principle of free choice of means'' 

' s I d  a i  E4.  Camporr Preamble. U N General Assembly Declarafian of Inferna- 
tional L a r  Concerning Friendly Relations and Caopernflm Among Stater ~n Ae- 
eordanee with the Charter a f t h e  United Nslions,  G A Res 2626, 25 U P GAOR 
Supp 2s. sf 121. U.N. Doe. A : S W  (19iO1 

' n S r e  H Babb & d Hazard. 8zpio note 31, at  244-45 On this account. Tunkin 
bcores  the view of Belgian legal beholsr DeVisscher, while passing o i e r  8 iimilar 
proposition which was smong the 'ery fea  with international law import actually 
subscribed to b) Lenin 

'LSee s e n r i a l l y  A Vyshinsky, m p r a  note 32. 
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including those of article 33 of the United Xatione Charter.'2 Tun- 
kin therefore views any compulsory jurisdiction over disputes as 

Suggestions that the International Court of Justice 
tely operate in this fashion in the  name of a 
rld order are thought to be inadmissible "panacea." 

This principle is at the base of the contemporary anti-colonial 
orientation of general international laii, partly by operation of the 
Charter of the United Nations and partly due to the inherent pro- 
gressiveness of the The positiveness of self&termination 
is so dearly manifest that i t a t e i  of the uorld community are obliged 
by this principle of law to render aupport to peoples" struggling 
against colomaliem.'s 

Such struggles can be suppressed only in violation of international 
law, both because of this principle, and, in  the event of international 
suppression, in nolation of complementing principles valuing nonin- 
tervention. Indeed, the nonrecognition of a new state formed by an 
anti-colonial or anti-reactionary popular movement is a form of in- 
tervention in the affairs of other s t a t e ~ . ' ~  

One step belan the threshold of d e  j x r e  state recognition, the 
Soriets claim that a group struggling for national liberation and in- 
dependence and the creation of its o x "  state is itself a "nation.? 
Such a group muat "under contemporar) international law be can- 
sidered to be the subject of international Ian . . . even though due 
to opposition it might not yet hare achieved this objectire."" 

The inter-class pnnciple of self-determination with its bias in 
favor of progressive popular independence movements, of course, 
has no applicability among Btates where the even more progreasi~e 
socialist internationalism principle of self-determination insure8 the 

,'G Tunkin, Theory. nupra note 12, 81 60. 
'#B. Ramundo. aupm note 17. at 144. 
q,Id  
7 8 G  Tunkin, Theory, ~ u p r a  note 12, a t  61. 
"B Ramundo, m p r a  note 17. at  100. 

"G.  Tunkin, Theory, aupm note 12. at  68. Ebpeeiaily noteuarthy 18 the recent 
b4oJt In lnternitlonai legal personality of eertam movements mrol\ed I" ~truggles 
pre\musly considered t o  be purely infernal to B sovereign t e rn ta r )  
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dialectical progress of peoples away from reactionary diversions. as 
in Czechdmak ia  ~n 1968, i?rt,n 

4 Tlii pi,lt,ceple O i ' i i i i n ,  ,iini,,Y,,i 

"[Plmgress toward fulfillment of the princ~ple of disarmamenr 
must be the ieeult of agreement betseen states. and in  this sense. 
the development of the eontent of the priniiple is only at the forma- 
tive stage."'a The United Nations Charter piohibition of aggression 
is seen as the logical call to disarmament and the end of the atma 
?ace, It I F  said that such progress~re Charter principles are regrett- 
ab]? iague and only inferential. Thii neakneas is attributed to the 
resistance of \ariaus capitallst stater during Charter formulation i9 

The 1977 Diplamalic Conference on the Reaffirmation and D e ~ e l a p m e n t  of In- 
ternstland Humanitarian Lsu Applicable I" Armed Canfllet extended the full 
~ppllrabli l l ty of the supplemental 1949 Genera Conventions 10. 

armed conflicts ~n uhich peoples are fighting agamst e ~ l o n ~ a l  domlnanon 
and alien oecupalian and sgainit i s t i s t  regimes ~n fheu  exerclre al them 
right of self-determination, 8% enshrined ~n the Charter of the Unned 
Y 'a tmr  and the Declaration on Principles of In ie rnafmal  Lau Con- 
cerning Friendly Relations and Cooperation among States ~n accordance 
uith the Charier of the United Y s t m s .  

ention3 of iP l u g u s t  1949, and Relating 
nsl Armed Confhet, m t  1(4). 

Preimusly,  aveh conflicts were wholly uithin the police poser of the lncvmbenr 
gwernmenr of the te rn tor id  stste concerned. Rebels  subject to freaLmDnt 
as traitors 01 enmlnsir in the dircretion of the garernrnenl ~nvolred. The effect of 
articie 1. Piofoeal I .  IS IO eanfer the status of ' l au fu l  combatants" upan LOIYT. 
gents pmicipating I" the struggles described abare If such insurgentr are cap- 
tured they are entitled Lo pnsmer-of-war I t a m  under art l t ie 1 Both Ptafuses of 
course depend upon iafisfscfion of other technnal ~ e q u ~ ~ ~ m ~ ~ f ~  
mand relationahips and military status of the 1mIurgenta In short such ~truggles, 
by ~ n d u s m  I" Piatocol 1. hare been internationalized even rh&abJectl i ,ely re- 
maining infernal armed conflicts 

Other equally " l n t e m d  armed eonfllcfs n o t  sharing the ' pragrernre' charae- 
ter of article 1. Prolacol I canflier are subject t o  a zmiller range of humanlfarmn 
proteemas These i re  piairded by Protocol 11. the eompon~oa doeumeni to Pro 
t o c d  I Insurgents I" auch nmp~agrers ive  stf~ugg101 reman rub~ecf  to tradmonal 
sanctions impaeed by the incumbent government The result of such "proge'emue" 
norm formation 15 snhsnaed recruiting leverage far internal forces fighting for 
' progreselue" cause3 

' % G .  Tunkm, siipro note 12, at  7 8  
"id a t  77 
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Comment  riith Soviet espousal of disarmament a t  an early stage 
1s the expression in the 1955 Warsaw Pact agreement of socialist 
willingness to enter agreements for ". . . the adoption of effective 
measured for the general reduction of armaments and the prohibi- 
tion of atomic, hydrogen and ather methods of mam destruction."8o 

5 .  Tiie przrrc?ple of m p e c t  f o ,  liuniun r i g h t s  

This principle is approached by the Soviet invocation of a "domes- 
tic affairs" buffer. Painting out progressive Sonet social, economic 
and cultural legislation, " e . ~  the right to work, the right to social 
aecwity, the right to education, and 30 forth,"81 Tunkin states that 
"the extent and character of human rights within a specific state 
(they do not exist autaide a state) are defined in the final analysir by 
the nature of the state. and this nature is itself a product of the 
economic system of a given 

Logically conforming to this base-superstructure paradigm of law 
Tunkin posits therefore that "bath the extent of rights and their 
substance are different in states vi th  different social ~ y s r e m s . " ~ ~  At 
best, Tunkin sees international human rights declarations as indica- 
t i \ e  of incipient value8 only. Such declarations do "not mean that 
human rights are directly regulated by international l a y  nor that 

'Treaty of Friendship, Cooperation and Mutual Assiatanee (Warbar Pact), BII. 
2, 219 C.N T S 3 (L911i 
" G .  Tunhn. Theory. bupm nore 12, at 79. 

"Id The erereiie of i i a r iou~  civ i l  rights which m t he  Soviet Union may eonfiiet 
with overall needs for iocial control,  or with the long range goal of the building of 
communiim, are subiect ta express defeasance under the new (19771 Soviet Con- 
8 t m t m n  For example, article 60  require^ that the exercise of the rlghts of free 
speech. preas. and absernbly be thoroughly harmaniaua with the Interests of  
smiahsm. Constitution (Basic Law) a f l h e  Unian of Saviet Socialist Repubiic8, art. 
50,  ~n 29 Curr.  Dig. Soviet Pres8 1, 6 (9 Nor. 1977) For examples af aimiiar de- 
feaaors in the 1938 constitution, s e e  art. 125 thereof in J. Hazard, The Soviet 
System of Government 239 (41h ed 1968) [hereinafter cited as J .  Hazard, Goa. 
ernmrnfl 

w at az. 
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the)  hare ceased t o  basically be the domestic affairs of a state."B4 
Further. "[clonventions on human rights do not grant nghts dl- 
reetly to inrii\iduals, but establish mutual obligations of states to 
p a n t  such rights to Indi%iduals. ar through Implementmg munlclpal 
legislation of indiridual atatea, taking into account the special fea- 
tures of their social system,"8s 

6 T1it.p 

This limitation is seen by the Soviets as conforming to both the 
United Sations Charter and to the prohibition against aggiesaice 
a a r  implied in the recognition by the Nuremburg International 
Military Tribunal of such a a r  as a crime against peace 86 

This 1s the bootstrap to the mta-class lau of peaceful COIMF-  
tence. by  a h i e h  the general body of that law and each principle ac- 
quire elasticity This component principle of peaceful coexistence 
presupposes the existenre of. but I S  not limited by. the other ele- 
ments of the overall lax of peaceful coexistence. 
principle "reflects their content in a generalized fo 
doer not constitute the simple sum of these pnnci  
minimum pole of the Soviet maximum-minimum obje 
clusioii in  this principle of "the mutual obligation not to dispute the 
legalit) of another state's political. economic and social s?3tem."8B 

C T H E  SUI I E T  PRIL\ ( IPLC OF SOi 
I\ TCR\ATIO.\ -1LIS.11 

~ I A L I S T  

In  the familiar Marxist-Leninist legaleae of base and super- 
structure, the Soviets explain the dialectical emergence af a better, 

" G  Tunkin, Theory. mpro note 12. The "damentie affam" defame XBI t h e  baale 
Savief theme throughout the 1977.78 Belgrade fallow-up meeting uhleh aseessed 
Parry performance under the  Helsinki final act of 1976 See,  I 0 Matve)eT,  w h o  
IS Holding L-p t h e  B e l g i n d r  Meeting's Woik. 29 Cvrr Dig Sovier Press 19 (28 
DBC. 1917) 

%,Id a t  83 
"Id 
#'Id ~f 73 
"Id a t  14 
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higher magnitude of international law applicable in i,ntra-socialist 
relations. 

The a d d  system of socialism . . . 1% a new type of eeo-  
nomic and political relatmnship b e t a e e n  c o u n t ~ i e s .  
S a c m h t  countries ha t e  an economic basis of the same 
type-social ownerahip of the means of production: a 
state system of the same ti-pe-the authority of the 
people headed by the aorking class; a single ideology- 
.\lamsm-Lemnism: common interests in defending rer- 
olutionary achievements and national independence from 
infringements of the mpena l i a t  camp: a single great 
objective-communism. This sock-economic and political 
cornmunit) creates the objective basis for lasting and 
friendly Inter-state relatione in the socialist camp.88 

The problem is haa to preserve the um\,ersality of general inter- 
national law dedpite divergent bases and superstructures of at least 
the two main types of s o c i a l  8)stems, the bourgeois and the 
socialist. Dealing r\ith this problem. Tunkin explains that principles 
of general international Ian are not cast aside as the focus of the 
inquirv shifts to intra-socialist relations. Instead, those principles 
are merely dialecticall? negated. In  intra-socialist state practice, 
the old quality of the norm gnes  way to norms haring a higher, 
progressive quality. A saving. u n n  ersal dialectical thread links, and 

The textual but less than exhaustive explicanon of the principles 
of socialist mternationalism. again by Tunkin, is circular. He iden- 
tifies t x o  components, first, fraternal friendship and clore coopera- 
tion. and second. comradely mutual assistance in the protection of 
socialist gains-. Both are infused by and subsumed in a third,  
socialist or prolerarian internationalism The content of these pnn- 
ciplea is tersely sketched, first, 

[)In aecordance with the international legal principles of 
fraternal friendship and close cooperation. each state of 

‘sPmgrsmms Kammvnistieheskoi Partn Soverskogo So lum [Program of the 
C o m m v n i ~ f  Psrfy a i  the Soviet  U n m )  (1964). ci ted by G Tunkm, Theory. supra 
note 12. at 421.  

sOId 81 445. 
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semnd.  

ltlhe piineiple of comradel~ mutual assistance includes 
the right of each state of the world aystem of socialism to 
obtain assistance from other socialist countties and,  a t  
the same time. the obligation of each socialist state to 
render a r i m m c e  to the other socialist countries This 
oblipation of mutual assistance applies equally t o  t h e  
spheres of political, economic, military and other rela- 
t10n4.YJ 

and third. 

to that uhieh enters into the content of the 
fraternal friendship. close cooperation, and 
a m e  as princ~plei  derived from the broader 
e principle of pmletarian mternarionalizm. 

the latter also proiides that each s t  
camp must take into account in It? act 
tional interests of its people and the common interest of 
the entire s>stem of a m l d  roc~allsm y 3  

#lid at 435. 

s'ld at  487 
The failure to  arrive st a delinitlie formulation stems from the Soilet 
desire 10 rresie the concept of a generalized legal obligation t o  s e n e  the 
changing needs of the s m a l i a f  camp a s  i f  marches tousrd  meiailsm 
under the leadership of the Soviet Union Thus eancened. ~ o e l a l l ~ f  I"- 
ternanonalirm IS B cosmetic device for the ordering of Saviet  relation- 
ships with e l m i  stares. 

Ramundo. .\-of o n o r l , , t e r r i  ~ u p m  note 22, 81 967 
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Tracing this concept of socialist solidarity back to its Marxist 
roots requires the use of analogy at two instances. The first 1s with 
the call of lilarx himself for the umty of the tailing class aor ldi i ide,  
before the existence of any state of the p r ~ l e t a r i a t . ~ ~  The second 
parallel is n i th  the aacialist unity exemplified by the union of the 
various sovereign republica in the Union of Soviet Socialist Repub- 
l i c ~ . ~ ~  

Such class and Soviet domestic analogies by implication bring to 
the international community of socialist states the notion likewise 
that the national or individual interest is to be subordinated to the 
common good in the building and strengthening of This 
international subordination of the individual to the collective has 
been anal?zed through matching the principle of socialiat inter- 
nationalism with the Soviet domestic concept of "socialist legality." 
The latter concept may work a defeasance of individual rights, if 
t h e i r  exe rc i se  may be incompatible w t h  s t r eng then ing  of 
sociali~m.~'  Under this formula, I t  is the Soviet Union, specifically, 

Msrx wrote in the founding manifesto of the In te rna tma1 Assoclatmn of 
Workers.  "The experienee of the past has showed that a scornful att i tude 
t a r a r d  a fraternal alliance, which musf exist among the w m k e i s  of wri- 
DUS countries and impel them t o  stand behind each other in their atruggie 
for liberation, IS puniihed by the general defeat of their uncoordinated 
efforts." 

slid. This unification was to build mc181i8m and " t o  defend the gama of the 
socialist revolution together from the w o o p s  ofrmpenallsra. R e l a t m s  of the n e r  
type between the Soviet repubhes, governed by the formatmn of the U S.S.R.. 
*ere molded precisely on the  basis of  the principles of  p ro le tanan  m e r -  
n m m a l i ~ m . " I d  at 5.  

se"This redsfininan (of ~auereignfy) IS putting the members of the commonwealth 
I" B m w  legal relatimahip Outsiders may now salt whether the reeult IS not to 
create a new form of federatron in la%, eben though the term 'federsnan' is not 
ueed." Hazard, Renrw.edEmphas,a, ~ u p m  note 30, a t  147. 

siP.amunda, Cnmaskad. w p m  note 40, at  21 
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the Communist Party of the Soviet Urnon, which would decide what 
conduct of nations is "aelfishl! egocentric" and which is progressive. 

The 1968 case of Czechoslaiakia 13 dluatrat i re  The iocialist 
parameters on  national sorereignt) and self-determination were of- 
ficially. if hazily, described by P J o L d o  afterward. In reconciling the 
military action of fi\e f ia rsaa  Pact countries a i rh  world protests 
over the iiolation of Czech sovereignty and self-determination, it 
was laid 

The groundlessness of such ieasaning consilts primarily 
in that it 1s based an an abstract. m - c l a s s  approach to 
the question of sovereignty and the rights of nations to 
~elf-r le te iminat ion.~~ 

IIln the Czech exercise of self-determination] none of their 
decisions should change eithei socialiim in their country 
or the fundamental interests of other socialist countries 
and the whole working class rnolernent ahich 1s working 
for socialism.69 

I t  was thought that the Czech de\iations. far from being an exer- 
c i se  o f  t h e  s o \ e r e i g n  r igh t  of Czech " p r o g r e s s ~ r e "  i e l f ~  
determination, aould hare  negated the self-determination of the 
toiling masses and represented an anti-dialectleal depnratlon of the 
soveieignty of Czechoslovakia h i  turning the country over to the 
enemies of the Czech people. the imperialists loo 

Effecting this solidm?tity by military means through interaction of 
the principle of mcialist internanonahem irith those of sovereignty 
and self.deterrninatian vas  n o t  elective for the socialist cornmu- 
nity.lo1 Jlandatory solidarity is grounded. according t o  Tunkin. on 

"Sovereignty and Internotional Dutie8 of Soriaf iat  Caanli ies.  Prsvda. S e p -  
tember 27, 1968, repnnfed by The Xew Yark Timer, September 21, 1868, end  in I 
l n t ' l  Leg M ~ t e n 8 1 5  1323 (1968) [hereinafter cited ab  So irrrqnty ,  Pravdal 

said at  1324. 

b t  Ivlernotionolism jlj A i -  
La-) .  N o  1 2 , a f S ( 1 9 6 8 )  
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Lenin's rejection of the bourgeois notion of self-determination as an 
instrument for the creation of nation states. Lemn, he says, "stres- 
sed that the principle of self-determination is, on the contrary, a 
means of bringing nations together on the basis of soCialism." "The 
purpose of socialism," Lemn says. "IS not only the dertruction of 
those who would splinter mankind into small states and of those who 
would isolate nations, but also of amalgamating them."10z Accord- 
ingly, in 1963, it was the Soviet \EW that "[sluppart, consolidation 
and defense of these gains (of socialism), won a t  the price of heroic 
effort and the self-sacrifice of each people represents a common in- 
ternational did# and obiigntioii for all socialist countries" [emphasis 

Tunkin. citing experiences of 1966 in Hungary, of 1966 in Czecho- 
slovakia, and of other times in Korea and in Vietnam. indicates the 
heavv resaonsibilitv of the Soviet Union in this reeard.104 The w i n -  

types as well a8 by treaty.'o5 

Post-1968 treaty acceptance of the aspects of socialist inter-  
nationalism learned through the Czech experience is noted in the 
case of the Treaty of Friendship. Cooperation, and Mutual Assist. 
ance Between the Union of Soriet Socialist Republics and the Ger- 
man Democratic Republic, signed at Yoscow on October 7 ,  1976.'O6 
This 25-year treaty is unequivocal in i t s  reaffirmation "that the 
preservation. consolidation and defense of the socialist gains . . . is 

IY'G. Tunkin, Theory, dripre note 12, sf IO. 
"rSouereignty, Pravda, supra note 06, sf 1324 

l"G. Tunkin. Theory. s u p m  note 12. at  436 'The Soriet  state,  a8 the oldest 
m i a i l i t  Ifate uhase historic fate has been the moat difficult task of paving the  
W B V  for a ne* mio-economic formation. a l w a r i  oreeiselr  fulflils Its duties mMns 
f&m the  prmcclpie of socialrat Internstionsiisn;."id 

'OoId a t  433 and 441, for examples of eeanamie, cultural and technical a ~ d s t ~ n c e  
provided under the  "fraternal friendahip and e l m e  amperstion" features of  
sociahat mlernafianahsm. An example of this socialist cooperation IS  the Charter 
of the Council for Mutual Eeanomic Asaisianee (COMECON), 368 C . S . l . S  263 
(1859). This document provides nf mtide  2, ''Purpose8 and Prmalple9," paragraph 
2,  that  "economic and naentiflc-fechmeai cooperatian shall take place in aeeord- 
ante r i t h  the prinaplss of eomplere equality of statea.  respect far savereignty and 
national interest. mutual advantage and friendly mutus1 aid.'' 

LoeReprodueed m.Vsw Ttmea 41/76 BL pp. 12-13. 

" 
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the common mternationalisr duty of the socialist countries 
Echoing A o i o ' a .  the parties "proclaim their ieadinesa to take the 
necessary m e m x e i  to protect and defend the historic gains of 
socialism and the security and independence of both countries ''lOB 

Supplemental to both the principle of peaceful coexistence and 
that of socialist internationalism in Soviet international laa are 
familiar-sounding "old democratic principles." These vary in their 
socialist content according to which of the two branches of mterna- 
tianal law they support. Again, the universality of the entire body 
of i aa ,  including these old principles, is preserved through opera- 
tion of the moment of dialectical connection during the praeeae of 
linear refinement of each old norm on i t s  progression t o  a purely 
socialist principle. These rerained principles function in each branch 
of the international law with lesa than normative weight because 
they are not sufficiently progressi%e to rank 8 s  component princi- 
ples of either peaceful coexistence or socialist internationaIism.10s 

The inter-class opei.atm of the old demociatic pmeiples of re- 
sped for state soveiwgnty, nonmerference ~n internal affairs. the 
iight to  self-determination, equalit) of states, and p'icto 8, i i r t  "CI 

m i d o .  L-? subject to  the familiar ~o r rec t ive  influence a f the  ambigu~  
"us, bur progresa~re,  principle of peaceful coexistence. Tunkin de- 
scribes this evolution a i  occurring "largel? through the mechanisa 
of interpretation in  such a manner  as to root out reactionary institu- 
tions, principles and  norms. and ascribe a democratic or progrerrirr 
content ")Io 

The intra-socialist operation of old democratic principles of the 
dame name i? l~keriise subJeet to automatic dialecrical cal'l'ecrion 
thlough thew c~rcular  relation and aubardinatian l o  the open-ended 
principle of socialist intei.nationalism.'L1 Their exercise. a i  part15 

" ' I d  s t  12 
' O ' l d  at 13 
10nRamundo. Xaiionnr inrerest. sup>-0 note 2 2 .  at 967 
"OG Tunkin, Theory. x u p m  note 12, at 87 
lLl/d at  439 
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Illuminated by examination of the history a i  fraternal and comradely 
mutual assistance, may not be toward egotistically national ends. 
Rather. “they aim a t  strengthening and developing relations of the 
fraternal commonwealth of s o ~ i a l i ~ t  countries, at ensuring the con- 
struction of aoeialism and communism, and a t  protecting the gains a i  
socialism from the infiingements of forces hostile to  mxialism.’’llz 

IV. CONCLUSION 

Through the creation of new norme and by the retention of certain 
traditional norms a i  international ia!,, the Soviets have created 
their ov n framework for the international legal order.113 As seen by 
the Soviets. the value underlying such norm-making is the historical 
Marxist-Leninist developmental pressure toward world eom- 
munism. By operation of historical factors, the Soviet Union is ines- 
capably the leading agent in this process. I ts  national interests and 
iiarld influence can fairly be equated with interests of a vital world 
communism. 

The Soviets perceive an increasingly anti-imperialiaric, an-  
tibourgeois world trend, mainly inapired by a shift in this direction 
within various international arganizationa. As a result, it 1s the con- 
temporary Soviet vie\%- that: 

The creative role of the international legal ideas of the 
October Rerolution 1s far from exhausted. The change of 
the co-relation of forces to the advantage of socialism and 
peace ensures a further increase in the role of the inter- 
national legal ideas of the October Revolution in the de- 
veiopment of contemporary international l a w  

Despite the Inter-&sa ideological struggle and progression to- 
nard world socialism, it is acknowledged by the Sarieta that a broad 
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range of accommodation 1% possible. Mort fruitful in this field and 
most pursued in current activity are economic and technical accords 
beneficial to the Soviets. The lack of distinction between idealog) 
and pragmatism in this regard 1s synthesized in a 1956 critique by 
Khruschev of Stalin's view on the degeneracy of capitalist produc- 
t i le  capability. 

R e  must stud) the capitalist economy attenti\eiy and not 
take a simplified view of L e n d 8  therea of the decay of 
imperialism: he [Lenin] noted. "but study the best that 
the capitalist countries' science and technology have to 
offer in order to use the achievements of world techno- 
logical progression in the intereats of soeialism.""s 

Additionall?, one step beyond the purely material tondrd some- 
what more political areas, Sone t - f e s t e rn  accommodation has been 
achieved in matters  necessary f a  global dealings in a complex. 
technologically interrelated world system Such a normalization of 
"housekeeping" relationships include, for example. civil aviation. 
desalinization. and teiecommunicatm 

Beyond these fairly routine mer - s t a t e  dealings. there is said to 
be a a ide  field of cooperation also on political questions. Precedents 
include the creation of the United Zlations. ~ a r ~ u u s  agreements on 
Indochina, the 1963 nuclear test ban treat) and the 1968 nuclear 
nonproliferation agreement. Still other exampies are the 1970 
agieements with the Federal Republic of Germany and the 1971 
Quadripartite Agreement on  Bedin."' 

The more political the scape of the accord, however, the more 
likely are the Soviets t o  retrench into ideoiopcai  defensism. I n  so 
doing, they preserve national flexibihti by formulations ii hich have 

"a?ddreis h i  6 5 Khruiehei t o  the T s e n f i e t h  Party Corgreis o i  t h e  Com- 
munist Par ty  o i  the S u r i e t  Union.  cited b) Y Gehlen. J ~ , P > "  nore 7 .  a t  46 

o l  w i e r  r r c h  house- 
at  186 MeWhirne) 

LO,, Wr*i.ad 0,id Oh e E , "  6 ,  ilti 5 0 ~ ~ 1 -  
I Inf'l L 111961~ 

'" "Ore 12. at  38 
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special Marxist-Leninist significance. Thus, article I of the 1972 
agreement on the basic principiea underlying current Soviet-United 
States d u i m t e  states that the new relationship will be conducted on 
the basis of ''peaceful coexistence." Sormal  relatione are to be con- 
ducted according t o  the principles of "sovereignty," "equality." 
"noninterference in internal affairs," and "mutual 
The 1975 Helsinki Final Act, joined in  by thirty-five nations of di- 
~ e r s e  social structures. but by its terms of no binding effect, makes 
similar reference to ideologically pregnant socialist 

Many American scholars in S o n e t  legal matters hare noted that 
incrementaiiam 1s the only uorkable approach t o  breaking down 
Soviet restrictions on the scope of inter-class It 
is most strikingly said that "instant peace cannot be achieved by 
starting with those problems over uhich \re are hopelessly divided 
by our respective security interests."'11 The S a r i e t  view of com- 
promise is still reminiscent of Koravin's restrictixe categories of 
inter-class agreement enumerated above. 

Thus. the S a r i e t  riew of comaromise throueh international lau 
sees a potential far agreement up to but stopping at "ideological 
problems 11122  The areas of mutual accommodation are. therefore, 
peripheral and the "conflict persists at the eenter."123 

Peaceful coexistence is not a conflictless life. aj long as 
different social-political system8 continue to exist, the an- 
tagonisms between them are unavoidable. Peaceful 

"'Bae~e Pnneiplei  of Relation8 Befueen the Cnired Stater o f  America and the 
Union of Sovlef Socialist Republics, May 29, 1972, Unlted 6tares.U S S.R., 66 
Dep't Slate Bull 898 (19721. m p n P " i d  j l  11 I n r l  Leg Mafsrlals 767 119721 

"sFinai Act.  Conference on Security and Cooperation in Europe, August 1. 1976. 
i r p r i * r l r d  z , i  14 In(  i Le!. hlaferialr 1293 (1975). 
L2'Berman. m p r u  note 21. s t  960, McWhmney, ~ u p i a  note 113. at  2 
L1lBerman. P I , ~ * O  note 21. a t  960 
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coey i i t en re  is a struggle-political. economic a n d  
ideoiogicai. . C o e w t e n c e  means that one does not 
fight the other. does not attempt t o  d r e  international 
disputes by arms, but that one competes through peaceful 
v o r k  and cultural activities. But ive irould cease to  be 
Marxist-Lemnists if o e  forgot the e1ementai.y 1avs of so- 
cial hfe. the l a w s  of class struggle l~ 



THE SEIZERE AKD RECOl'ERY OF THE S.S. 
MAYAGUEZ: 

A LEGAL ANALYSIS OF UNITED STATES CLAIMS- 

by Major Thomas E.  Behuniak 

PART 2 

I n  par t  I of this two-part article, Major Behuniak  
began his examinat ion  o f t h e  legal baszsfor Cnited States 
actions taken  in response to the 1975 s e m m  by the Cam- 
bodian government of the Amerieanflag merchant wsse l  
Mayaguez. 

The f i r s t  part, which appeared i n  volume 8e,  set for th  
the facts of the ease and analyzed three of four malor. 
legal claims OI arguments advanced by  the United States. 

In the fzrst claim, the seizure of the ship is charac. 
terized as an act of pzraey. 1Ma3or Behuniak eoneludes 
that this c la im i s  invalid because the seizure icas an ae- 
tion ofrepresenta t iws  o f a  national government acting i n  

'This artieie i s  the eeeand part  of an adaptation of a t h e m  ivbmitied i o  the fee- 
ulty of the National Lsu Center of George Washmgtan Unlrersity m pa~.tial  
sa t i s fadon of the wqwements  for the degree Master af Laws The first pmt 
appeared ~n volume 62 of the Milifsry Law Review. The opinions and conelu~ions 
expresaed in this article are tho88 of rhe author and do not neeeaanrlly represent 
the v i e w  of The Judge Adiscate Generalla School, the Department of the Army. 
or any orher garernmental agency. 
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their officzal capacity,  and not an action of iiidiciduals 
for  privote gain  

The second e io im ,  closely reiated to the f i r s t ,  assert8 
that the s e m u e  contraceaed zn te~na tmia l  la= because i t  
took place  an the high seas, not zn Cambodian temtoi.ia! 
watars. Th i s  elaim aim i s  considered to be tnvnlzd. A!. 
though the seizuie took place many miles froin t k  Cani- 
bodian main land ,  tt happened near islands o w ?  rh ich  
Carnbodm asserts socrretgnty. T h u s ,  this Cmted  States 
argument i s  i,scon.ect on the facts. 

The third c l a m  asserts that the ship u-as entrtled lo 
e n j o y  the itght of, and ?cas engaging in irinoeent passage. 
Major Behunzak cons iders  that this c l a m  is naiid on the 
growids that the ship was making n routine voyage over a 
heactly t ra~e l l ed  seo lane to deliser f k i g h t  to a post zn 
Thailavd. The ship had no capability foor espionfige. sab- 
otage. "7 combat.  

In part 9 ,  belob, M q o ?  Behnniak discusses the four th  
and last major e l o m ,  that of se!f-defense. Zn this c l a i m  
the Gnited Stoles asserts the n g h t  to protect i t s  nntzonnls 
and their property abroad. Dependent upon ihzs elninz is 
a furlhe? assertion by the L'ntted States,  that the speclfic 
measure8 employed xere legally acceptable i n  t a m s  of 
both types and amounts of force used 

C o n ~ e i n t n g  the self-defense c l u i m ,  Major Behuntak  
notes that there is s o m e  authority for the proposition that 
protection of nationals abroad 1s no longer on acceptable 
legal rationale The  United Sa t tons  Charter generally 
prohibtts use of force and tntemntion. Certainly there is 
danger that the self-defense argument  can be abused. 
However. M a p r  Behuniak coscludes that,  despite these 
problems, this n g h t  of protection continues to be needed 
i n  the absence of effective internattonal machinery to 
protect human rights. 

Major Behumair considers also that the speezfte meas- 
ures employed by the Grziftd States are legally defensible. 
The on ly  exception eonceins the aenal  bombing opera- 
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tzons on the Canibodzan m a i n l a n d ,  wh ich ,  under  the 
eirezcnistanees. were e ieess ive  ia relation to the amount 
and types of f o x e  needed to iecoi'e1( the shzp and cl-e%. 

As mentioned in the headnote to part  1 of this wtiele  in 
volume 82, although the Mayaguez incident occurred in 
1975, it eonttnnes to  have importance as  a precedent far 
use in other si tuations which h a w  ansen  subsequently.  
Further ,  i t  raises signifiieant questtans coneeraing the 
legal regime of the seas, questions which will have to be 
considered by international laaiyers and statesmen fo r  
years to come 
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In the spring of 1975. the United States-supported Government of 
the Khmer Republic surrendered to Khmer Rouge rebel forcer, who 
quickly farmed the Government of the National Union of Cambodia. 
Less than a month after its installation, this new government at- 
tempted ta assert it8 sovereignty by seizing a United States mer- 
chant vessel, the S.S. Mayaguez, which was sailing through the Gulf 
of Siam. After failure af diplomatic efforts t o  obtain the release of 
this ship and its crew, the United States retook the ship by armed 
force, and the crew was released by the Cambodians.' 

I n  t he  first part  of this ar t ic le ,  the factual his tor)  of  t h e  
Magaguez incident v a s  set forth. and three arguments justifying 
United States action in that incident w s e  discussed. The first tiio 
claims, that of piracy and that of unlaofui seizure on the high seas, 
were dismissed as invalid The third claim. of nght  to and engage- 
ment in innocent passage, U B E  found to  be ialid, hoaever 

This second part discuszes the claim that the United States isas 
acting in self-defense to protect its nationals and their property 
abroad. Considered in conjunction a i th  this claim is the closely re- 
lated one that the specific selEdefense measures employed were 
proper under international Ian. 

LA detailed factual description of t he  Mayaguez Incident  map be found in part 1 of 
this article, 82 Mil. L. R e i .  41,  46 (1978) 
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I t  1s concluded in this part that such a self-defenze effort naz 
proper. I n  drawmg this conclusion, the author recognizes that 
c lama of self-defense are peculiarly subject to abuse, and that ef- 
forts hare been made to limit 8% narrowly as possible the right of 
states to use force under any circumstances. Houever,  in the ab- 
sence of effective international machinery to make self-help un- 
necessary, i t  cannot he concluded that the self-defense rationale 
used in this case is unsound. 

A3 for the specific measures used, it will he shoun that there also 
were legally justifiable, with the exception of aerial bombardment 
of the Cambodian mainland. 

11. SELF-DEFENSE CLAIM TO PROTECT UNITED 
STATES NATIONALS AND THEIR PROPERTY: 
RELATED CLAIM THAT SPECIFIC MEASURES 

EMPLOYED \$'ERE PROPER UNDER 
INTERNATIOSAL LAW 

4 THE CLAIMS 

The United States asserted two claims under this heading: the 
ciaim of self-defense, in protecting its nationals and their property 
abroad; and the claim that the specific measures of forcible self-help 
employed in this regard were in all particulars valid under interna- 
tional l a w  Because the second claim cannot he valid if the first is 
not also valid, they a i l 1  be considered together i n  this section. 
Though mutually related, the former claim is broader in scope than 
the latter. As such, i t  will be considered first. 

The claim of self-defense in protecting United States nationals 
and property can he found in three major statements of the United 
States government. In the May 14th letter to the United Nations 
Secretarb- General, United S ta t e s  Representative John Scali 
ii arned: 

In the absence of a positi\e response t o  our appeals 
through diplomatic channels for early action by the Cam- 
bodian authorities, my Government reaerres the ngh t  to 
take such measured as may be necessary to protect the 
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hves of American citizens and property. including appro- 
priate measures of self-defense under Article 51 of the 
United Nations Charter.l 

In the letter informing the Vnited Nations Security Council 
President of actions in the Gulf of Thailand. Scali explained that. 
"In the circumstances the United States Gorernment has taken cer- 
tain appropriate measurea under Article 51 of the U.K. Charter 
whose purpose It is t o  achieve the release of the vessel and ita 
c r e d ' 3  

In  his report to the United States Congress on the matter, Preei- 
dent Ford stated: "Our continued objective in this operation \ \as the 
rescue of the captured American crew along with the retaking of the 
ship h l a y a g u e ~ . " ~  This objective also w.s referred IO frequently by 
Secretary of State Xiasmger during a ?/lay 16th news conferenceS 
and again at a news conference on May 24th.6 Reference to the 
claim also can be found in statements by the White House Press 
Secretary.' Secretary of Defense Sehleeinger,B and again by the 
President during an interview on May 20th 

In regard t o  the narrower claim that the specific measures  
employed in self-defense were \,did, Secretary of State Kissinger. 
at his news conference of May 16th. defended the interdiction oper- 
ation against the Cambodian gunboats as an attempt to force the 
boats back t o  the island of Koh Tang and prevent movement of any 
of the crew to  the mainland. where rescue would become extremely 
difficult.Lo He defended the boarding and island operations as esaen- 
tial far the recovery of the ship and rescue of its crew. 

Ai th  respect to  the troop landing on Kah Tang, the Secretary 
stated: "We genuinely thought, or a t  least rve suspected, that a 
number of rhem might have been brought t o  the mainland. K e  
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thought that a substantial number of them mould probably be an the 
island. Had we not thought this, there v a s  no reason to land an the 
island."1x 

Lastly. Secretary Kisainger defended the mainland bombing as a 
measure designed to bring maximum pressure an Cambodian au- 
thorities to release any of the erea being held on the mainland and 
as a measure directly relating to the defense of United States 
troops. a h o  uere then under heavy attack on the Island of Koh 
Tang.12 Dr.  Kiesmger stated: 

Sow,  as It turned out, there seems to have been some 
relationship betureen the release of the crea and the at- 
tacks on the mainland. That is to say, some members of 
the crew uere told that they should tell the Wilson, that 
they were being released on the assumption that this 
would end the bombing attacks. And when iye recaved 
this word, shortly after midnight-then all actions except 
those that were judged to  be immediately necessary for 
the militarg operations were stopped. There was some 
risk. It IS clear that either the attack on the island or the 
attack an the mainland could lead to American casualties 
if the Cambodians deliberately moved the prisoners into 
an area where they a o u l d  be exposed to attack. . , . On 
the other hand, we tried to eonfine our attack to clearly 
military objectives, so that there would have had to be a 
very provocative intent on  the part of the C a m b ~ d i a n s . ' ~  

Later in the conference, the Secretary abserxed 

Some attacks occurred after the men had been re- 
l e a d  At that point our biggest problem was that we 
had several hundred marine8 on the island who were 
under very heavy attack. There were also 2,400 Com- 
munist forces on the mainland, and we \ranted to absorb 
their energies in ather things than attempting to inter- 
vene with our disengagement efforts on the island. That 
u a s  the general eoneept of the 0perati0n.l~ 

" I d  at 755-56, 759 
"id at 756, 769, 760. 
I d l d  sf 755-56 
"ld .  st 160. 
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The Secretary denied that the bombing had a "punitive intent," 
observing that. 

when j o u  sa)- "punitne intent." the intent of the opera- 
tion was as I described it-10 ~ e d c u e  the men and t o  re- 
corer  the ship. Obrioualy any damage that is done in the 
process has a punitive effect. whatever the intention is. 
&'e tried to gear the action as closely to  the objectlye as 
waa possibie.'j 

Seeretar? of Defense Schiesinper expieased similar \ i e w  111 re- 
spect to the United States operations on the mainland and m Cam- 
bodia's offshore aatera.  A t  a May 15th press conference, he ex- 
pressed the opinion that Cambodia's decision to release the c1-en 
v a s  the direct result of both the United States landing on Koh Tang 
and the mainland bombing, but particularly the latter He added 
that "the bombing attacks w r e  necessary to insure that Cambodian 
farces from :he mainland could not interfere w i t h  t h e  Marine iand- 

ng  an announcement on the e\ t tnt  
, i f  Cnited States casualties. the Secretary charactenred the main- 
land bombing as "a very prudent, limited UEC of force" motivated by 
the desire " to  protect the marines on  the ~sland."" 

In defending the United States rescue operation at an ~ n t e ~ i - i e x  
a i th  neiiimen an May 20th.  President Ford also stated that the 
bombing action had been necessary t o  protect .Amencan marines 
still fighting on  Koh Tang. He further declared that there had been 
no "punitive" element in the bombing of the airfield and 011 depot 
near Kompang Som subsequent to the release of the Mayaguez and 
its ~ r e i i . ' ~  The President's defense of these and other measures of 

l ' l d  sf 756 
"Post. >la) 16.  1975 at &lo. ~ 0 1 8 .  4-6 

Y Tlmea. Ma? 21. 1976, at  4-C, c n l  4 It  is  reported h o a e v e r  t h s r  'a  Pcn- 
tsgon officrsl sard the air itr>kes were part afa general artaek plan that ineluded 
the poierbiiity of landing Marines on the msinlsnd in the bihaoaukiille area ' if 
neceissr).' to tr)  t o  rescue the Malaguen c r e ~  ' I d  at  1. e01 4 

' B S . Y  Dall? S e i s .  l lsp 2 1  1975, B L  C-3 The President 1 8  reporred t o  hare said 
'A1 long ab w e  felt there  as an> poasibilily af making ~f more difficult fa profert 
the l i r e 6  o f t h e  msrinei on Tan. Idand .  n e  s e r e  e m s  t o  eontmue ulfh  t h e  mlh 
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force employed during the course of the rescue operation is aim set 
forth in his May 16th report to Congresa an the matter.1e 

B .  TFZEXDS IF D E C l S l O S  

The discussion below is divided into three parts, (1) self-defense 
m general, (2) self-defense and the protection of nationals and their 
property abroad; and (3) criteria for the appraisal of eiaims of aelf- 
defense in protecting nationals and their property abroad. Each 
parr focuses upan an aspect of self-defense which is pertinent to the 
United States claims presently under study. 

In  the first parr, the concept, development and present status of 
the principle of self-defense are summarized. The second part deals 
with the question whether or not an act a i  intervention by a State to 
protect its nationals and their property is jusrified by the interna- 
tional law concerning self-defense. In the final part, an attempt will 
be made to determine the existence of, analyze, and reconcile if in 
conflict, any recently formulated criteria for appraising the legality 
of alleged cases of State intervention to protect national8 based 
upan the right of self-defense. 

The discussion to follow is concerned primarily with the unilateral 
noninstitutionalized use of force by individual States in self-defense. 
Forcible actions authorized by a competent international organ 
(e.g. ,  police actions. sanctions, collective defense measu resP  and 
ather measures which have been characterized as self-defense but 
do not involve the use of force (e.g. ,  economic, ideological, dipioma- 
t i c F  wi l  not be examined. 

Later he 1% reported t o  have added "Beeauw - e  stili had Marines on the island 
who sere  under attack and being fired at and until  we got them off safely, it made 
good military sense to continue the bombing oi the two airfields and two hnrbors " 

I d  a t  6-C 

"Appendix D .  infra 

,OFor t h e  rreatment af auch ~ e t m n ~ .  6 0 8  I. Brownlie, Infemalionai Law and the 
Use of Farce by Stares 828-49 (1963). and M. MeDougai & F Felieiano, Law 2nd 
Minimum World Publie Order 245-58 (19611 

" S r r  M MeDougal & F. Felisana, mpro note 20. a t  49-50, 180.96, and 228-29. 
for B diseusman of these meaaurei in depth 
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I Sr l . f -dr i e , , ru  /,/ g e , w , o l  

Prim to 1914, States possessed, as an  aspect of sorereignty. an 
unhampered right to resort to \\ar.22 Though the right existed, 
there iias a tendency to provide theoretical and moral bases far 
waging war .  The  r igh t  was rare13 asse r t ed  a i t h o u t  some  
stereotyped plea, such as self-preservation, neceaaits. protection of 
i i tal  interests and defense of legal rights. 01' mere11 allegations of 
injury to i'ighta or national honor and d l g n 1 1 y . ~ ~  

A number of \rriters from the 16th to the 19th centuries at- 
tempted to distinguish betireen just and unjust n a r Z i  For example. 
Vattel, the primary authorit). inroked by States a t  the end of the 
19th century, obeerred in l ie8 that the right to  w e  f a c e  or to wage 
war belonged t o  States no further than was necessary for their de- 
fense and for maintaining their rights 

Hoiverer. the large variety of grounds for aaging war admitted 
during this period indicated the unreaiity of any theoretical justifi- 
cation based upon such aubjeeti\e concepts as self-preservation and 

Iforeover. any legal distinction hetween just and u n p t  
xare \\as meaningless because of the absence of international au- 
thorit) t o  apply it 

In  practice, justification for a war was a mattel. finally decided by 
the participants to the e o n f l ~ r t . ~ '  Consequently, $vnte~'s fa the 
most part abandoned the effort t o  maintain any iegai distinction be- 
tween just and unjust wars by the 20th and it thus be- 
came apparent in the period immediately preceding the creation of 
the League of Sat ions that resort to war and 7w.r itself was beyond 
the regulatory confines of international laii .28  

- 1 S r e  Van Elbe's ilasaifieslian of references (0 t he  oplnionr of writere at 33 Am 
J lnf ' l  L 684 (1955). 
'rid at 656 
" S e e  H Lauferpaihf. The  Grolian Trodition, 23 Brit Y B l n t ' l  L. 1-53 (1946) 
P J S  E de Vaftel Le Droit des Gens c 3 IPradier-Fodere ed 13631, cited tn Wal- 
dock, T h e  Reguiafian o f t h e  T s r  oJForce b y  indiiidun! Stales ~n l n i r r r n t r a a a l  
Lac. 2 Recueil der C o w s  455-56 (1952). 
*#See Brornhe ,  T h e  Csr o.fForce >n S e l f - D e f e n a e .  37 B n r .  Y . B .  lnl ' l  L 153-84 

(1861) *'Waldock, mpra note 25.  at  457. 
'%SOP W Hall. Inlernarianal Law 52 (8th ed 1924) 
"Waldaek, mvpm note  2 5 .  a t  457 
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B> the 20th centuri. it had a la0  become State practice t o  differ- 
entiate lesser uses of force fvam i5.w anil to  ob>.erie certain legal 
conditions in case- in u h i e h  r e s o n  t o  force nas not regarded as f o i ~  

triggered the application of the rights anil 
anti neutrality These Iesdei. uiec of force, 
as foi i ibl t  nieasures of self-help short of 
F the dislike for a a r  and its consequence 

ciality of the state-of-aar doctrine 

nei'e iar ious forms of furcible measures of >elf-help and 
generally d i a c u w A  under the labels "returaion," " w p k  
argo." "pacific b l o c k a d , ' '  and " i n t e r v e n t i ~ n . " ~ ~  Hou ever. 

it ha; been noted that:  

3ci1ptLve labrla mil did not  rep- 

\ention" were I D O L  e \en  used by all pmtfl vith the same 
meaning Hoaerer.  the general position in regard to for- 
cible self~help i t a s  c lear  enough It i i a i  recognized to be 
unexceptional in Ian if it  v a s  (1) a retorsion, (21 a legiti- 
mate reprisal, (3) a legitimate interrention or (4) a legiti- 
mate act of self-defense or ~ e l f - p r o t e c t i o n . ~ ~  

Re to rmn  coniiiti of legal but  ment ional ly  unfriendl! ac ta  B hich 
nave a retaliatory ot mewire p u ~ p a s e .  Though retor:m 1s not l i m ~  

'OId : 2 I Oppenheim International L a w  e 2 (7th ed , Lauferpaehf 18621 
~ ~ l d  
'"Waldoek SLP'". note 2 5 ,  at 457. 
"Brau,nlle. 8xupno note 26. at  165 
*'2 I Oppenheim < * L P ~  note 30 

"Waldoek U P , " .  note  25 a t  4Si -68.  S r r  ala0 Brownhe. euprn note 26. at  185 
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Ired t u  m d l i a t m 1  b i  the ramr oi hi mi la^ ~ e s p o n a e ,  the ac ta  t h e w  
unriei mu..t be legal irithout i'eyarii t 

te foimq t h e  bail; fai tne legdi ty o i  t h e  rlefen*iie 

n customary lnternatmnal la,, t" 

legal act on the part of the target State. the act of reprisal must be 
precerled b) d iequest for redress of the 5,ronp committed h? t i l e  
tarpet State and  the measures adopted must not be excessive, in 
the sense of hemg out of proportion t o  t h e  n.rong 

4 conflirt of o p i m n  existed as to whether armed reprisals were 
forbidden b) the Covenant of the League of Xations There h a i  
general agreement. hoeever, that r e tomon  =as not prohibited by 
the Conrenanr Under the United Sations Charter, reprisals in- 
roliing recourse to armed force were finall) declared illegal lier ?e 
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unless they related to the concept of s e l f -de fen~e . '~  In this connee- 
tion. article 2 ,  subsection (4) of the Charter declares in part: "All 
members shall refrain in their international relations from the 
threat, 01- use of force against the territorial integrity or  political 
independence of any state, or in any other manner inconsistent w t h  
the purposes of the United Nations." There is, however, na similar 
prohibition against acts of retorsion under the Charter.41 

Interrention is the third category of national self-help recognized 
by customary international l aw  The term, however. IS often used 
loosely and with rather different meanings. I t  has been pointed out 
that "few questions in the whole range of international I a n  are more 
difficult than those connected with the legality of intervention. Few 
have been treated in a more unsatisfactory manner by the bulk of 
the writers on the s ~ b j e c t . ' " ~  Though the term intervention is often 
used to denote almost any act of interference by one State in the 
affairs of another, it is, reahrtxally, a dictatorial interference in the 
internal or external affairs of a State in a manner impairing its ter- 
ritorial integrity or ita political i n d e p e n d e n ~ e . ~ ~  As in the case of 
reprisals, customary l a w  has dealt with the legality or illegality of 
armed i n t e r ~ e n t i o n . ~ ~  

In theory, intervention, being m violation of a State's sovereign 
independence, was contrary to international l a i ~ . ~ ~  Nonetheless it 
has been noted that there were varioua grounds on which Interyen- 
tion n a a  generally recognized to be legal: i1j under a specific treaty 
right to intervene; (2) by an act of legitimate reprisal; (3)  in the 
exercise of an alleged right to protect nationals abroad; and i4 j  in 
~ l f . d e f e n s e . ~ ~  A treaty n g h t  depended simply on the treaty's 
terms," and reprisals have already been discussed. The right t o  

' O S e r  B o v e r t .  R ~ p n s n l s I n i o l i i i i g R r c a i i r s r  t o l r m e d F a r c r ,  66Am J. l n t ' l L  1 
(18721 [heremafter cited BJ Bore t t .  Forcible Repnso l s l ,  Bouett .  E c o n o m ~ c  CUOI. 
c i o n  a n d  R r p r i m ! ~  b y  States. 13 Va .l I n t l  L. 1 11972) [hereinafter cited as 
Boweft. Ecuiiunizr Corrcianl .  

I1 
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protect nationals abroad, when supported by force, took the form 
either of repriraia or of ~e l f -de fense . '~  Of these four grounds for 
intervention. only self-defense. including the right to protect na- 
tionals abroad, remains to be examined further. 

I t  has been observed: 

National self-defense is an essential right ibhich nema- 
saril) justifies conduct which aouid orheraise be illegal 
because in many circumstances It is the only means avaii- 
able in the contemporary international system R hich can  
provide adequate protection to  certain essential nghta. 
Hence. the right of self-defense is premised on  a wrong 
done or threatened by another state.4s 

It IS this precondition which distinguishes self-defense from the 
"rights" of self-pi eservation and neceieity.sO 

In  regard to the right of self-preservation. it was frequentli said 
m the 19th century that States possessed the right to  use force 
against other Stater in the interest of s e I f . p re se r~a t ion .~~  Such ac- 
tion could be taken eren in the absence of an act of aggression or a 
specific threat from another State. I t  has been noted that: 

A much broader dactiine than that of the right of self- 
e has been asserted: the so-called right of self- 
ration. . i s  declared, a right of self-preservation. if 

it existed. rvould permit a state to riolate all norms of 
international iaa-, thus violating rights of other state;. if 
necessary to a v a t  an impending injury to It' inteieats Ir 
other v ortls. the state has a right to protect itself against 
an actual or  threatened violation o f  its v m i  interests. 8s 
distineuislied from a violation of 11s nehts.  even thoueh 
there be no legal attack or imminent danger thereof By 
such a doctrine. a state can  do all that needs to be done to 
preserve its existence eren a t  the expenie and in d m e -  
gaid of the rights of mnawnt states j2  
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The concept of d right to take action in  self-preservation has been 
largely discredited in the legal authorities as beyond the bounds of 
and destructive to any legal order.53 I t  is also certain that such ac- 
tion i s  contrary to the proscriptions of the United Kationa Charter 
and supportmg documents 64 

I t  is also said that Statee through the 19th century reserved the 
t other States in analogous circumstances 

based upon the doctrine of n e ~ e s s n j . ~ ~  Some uriters treat this dae- 
trine as an aspect of the right of ~e l f -p re3 r r r a t ion .~~  Houerer. one 
author considered the opelation of the doctrine of necessity as iden- 
tical n i th  the use of farce in the exercise of the n g h t  of self- 
p re~e r ra t ion .~ ’  In  any case. the doctrine is i i e w d  as a complete 
rejectmn of all  la^.^^ I t  emerged from the fact that States a e s e  
considered to passe?a an unrestricted right t o  resort t o  war.5y Like 
the pnneiple of self-preservation, the doctrine of necessity has since 
been largely discredited in the legal Thus, it eventu- 
ally became accepted as part of customar) international law that 
only the use of force by a State in self-defense could justify a viola- 
tion of another State’s sovereign independence.b1 

Perhaps the most significant precedent ahich justifier an a c t  of 
intervention on the grounds of self-defense, and ahich further de- 
fines and limit8 such right. 18 the famous Caroline ease In this 
case, the American steamship Caroline was employed ~n 1Ri3 to  
transport personnel and equipment from United States territory 
across the Kiagara R i w r  to Canadian insurgents on Xavy Island 
and then to the Canadian mainland. This assistance to the insur- 
gents had not been prevented by the United Statee Government. 
Thereafter. Canadian troops crossed the Niagara River into the ter- 
ritory of the United States and, after an engagement m Tvhich s e ~ .  
era1 United States nationals aere killed or wounded. they set  the 
Caroline on fire and sent her drifting over Kiayara Falls. 

* l i d  a i  62. 61-66 Waldoek. 8, ipro note 25. at 162. 
“‘See .  for example, article 214). quoted ~n the t e x t  a b o i e  note 41, 8 u p m  
e 6 2  I Oppenhem. m p ~ a  note 30 at  297-88 
* # I d  ar 287 
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In the ensuing diplomatie confrontation, Great Britain rested it5 
case on  the basis of legitimate aelf-defen.e. The United Stater did 
nut deny thar circumstances might exist in  which Great Britain 
could inrohe the right of self-defense. but contended that the) did 

he Caroline incident The diplomatic contrm e 1 . i ~  ter- 
a British apology, in vhieh, honerer .  Great Britain 

e a n y  legal responsibility for the killing or aounding of 
Cnlted Stater natl"nal; 

The t w o  gmernments ,  although they disagreed m e r  the particu- 
lar facts of the c a w  iiere in agreement as to the standards appli- 
cable t o  armed intervention in self-defense. First .  initially there 

This description of the hasis f o y  e s e r c i v  of tile t ight of qeif- 
drfrnir has received aidespread acceptance. I t  is general11 iecop-  
nized ac: a iea;onably accurate statement of the true scope and ap- 
plication (if the principle 111 customary international Ian today 64 
One present ria? vr i te r ,  h o w i e r .  taker a different v ~ e u  of the  
Caroline ionmulation and its application, and concludes: 

It is c l e a ~  that this Poimulatian ,\as not applied in t h e  
rerillution of the Caroline controv 
V A S  prababl) unreaiistiedllg w s t r  
Id41 I n  the contempararx era of nuclear and thetmonuc- 
lcar n e a p o n a  and rapid missile deliver) techmquec, Sec- 

t y  \Vrhster's formulation could result in national 
de if it actwall) a e r e  applied instead of merely  le^ 

peated.R' 



19791 S.S. MAYAGUEZ: PART 2 

On the baaia of the Caroline case, it is stated that legitimate self- 
defense has three main requirements firat, an actual infringement 
or threat of mfsingement of the rights of the defending State; sec- 
ond. a faallure or inability on  the part of the other State to use its 
own legal poivers to s top or prevent the infringement: and third, 
acta of self-defense strictly confined t o  the abject of stopping or 
preventing the infringement and reasonablg proportionate to a hat 
is required for achieving this object 

As a basis foi. Intervention, self-defense 1s distinct from reprisals. 
Reprisals \$ere only legitimate in response to an international 
o rang  committed by the target State. For self-defense, it IS suffi- 
cient if there is a threat of injur? which cannot be averted in time by 
means other than force Mareover, self-defense ir preventive in na- 
ture I t  does not include the right to exact reparation far injusy or 
damage actually done to the responding State. Reprisals, on the 
other hand. possess this punitive character and 

Another instance widely cited by ivntere as an example of the 
recognition in practice of the customary right of self-defense, but on 
the seas, IS the Virginius case.6' In  1 8 i 3 ,  a v e s ~ e l  flying the flag of 
the United States was transporting arms to Cuba for the use of in- 
surgents rebelling against Spanish rule. Spanish forces seized the 
vessel on the high was .  and, after conduetmg it to a Cuban port, 
summarily executed sere id  British subjects and United States na- 
tionals who irere either members of the ship's crew os passengers 
thereon 

Great Britain protested only the summary execution of British 
subjects. I t  not only did not complain of the seizure af British sub- 
jects but recognized that Spain retained a right of self-defense 
under the particular circumstances The British admission of self- 
defense a t  sea in the face of an imminent threat was m keeping with 

On the other hand, U'aldoek noted in 1952 that I t  *a$ then c~rnmonly  accepted 
that .  'in t he  partlrvlsr cireurnrtaneen, the debtruction of the Caroline fell within 
there p~lnelples."U'aldock, m p m  note 26, at  463 S e e  0180 1 C H i d e ,  ~ u p r a  note 
62, at  239 

BBU'aldack. d u p m  note 25, at 464, B a r e f t .  R*prisaIs lnoal-wng Reeoursr to 
.Armed F o m e ,  66 Am J In l ' l  L 1, 2-4 (1972) 
B'Unless atherrise Indicated. this B C C O U ~ ~  1s adapted from W. Hall ,  ~ u p r a  note 
25. at  323-31. 
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rhr i w w ?  expressed b! bath the  Uni ted  State. and Biirain in the 
Caroline 

The Uni ted  States. a t  the o u t d e r .  al.x made a srrong pi'ote-t. b?it 
against both the mzui-e  and the summary e\rcutions. Tberraftri.. 
t h o u g h .  I t  i i i t hd r t a  to  the more reasonable conceprlon of self- 
drfrnae recognized by the British I t  hac heer noted that "the resuit 
of rhe Vweiniur eaee is not  s u r ~ i i i i n e  since I t  involved o n h  action 

E" natlOllal . ~e l fk le fe , l>e ."~~  

In the eta  of the League of Sat ions.  neither t h e  Co\rnanr  of t h e  
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met. Examples include Japan in Xanchuria. ltal? in  Ab)saima, R u i -  
318 111 Finland The claim of self-defeaie \ \ a s  disalloued by the 
League of Nations in all the abme cases 

The claim of self-defense met a smniai. fate m the Xurembwg and 

tribunal also held. 11, response t o  the argument that every State  i  
the d e  judge of iihether particular circumstances call far resoyt to 
force in self-defense. that  "whether action taken under  the claim uf 
self-defense was in fact aygre;si\e UP ilefensi\e must ultimatel? be 
subject to mestigation and adjudication if international lau IS ever 
to be eniorced ''7s 

On this baais. therefore, although a State neeessaril) remains the 
orcible action in ?elf-defen?e is war- 
, its deci-ion 1s not final and w l l  be 
by other decision maliers, both inter- 

national and nat1onai." 

N'hile the League s p t e m  did )not significantly a 
States t o  resort t o  forcible measures of self-help 
significant shift in  the attitude of the world comm 
application of force in general.'8 Though the L e a p  
several reasons not pertinent to this discussion, i 

on m the United. tem Unlike the League Coven- 
d the Pact of Pal ited r a t ione  Charter does not 

stead, it proscribes the threat or use of force. v h i e h  cmer8 the en- 
tire spectrum of actions i n ~ o l v i n g  the use of force. regardleas of 
deseriptlan. 

R'aldark. s u j , m  note 25 at  478.  H a r l o i .  S I , ~ I ' L  note 42. a t  94 
'&Trial af German h j o r  Mar Criminals, The Judgment (Command Paper 69641 at  
28 11916). 
.*Id at  30 
"11. McDaugal 6. F Fellriano, 6iipro note  20. at  218-20 
:6J  Bnerl!. The Lau of S a f i o n i  408 (6th ed 1962) 
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ArricIe 2 ,  paragraph 3 of the  charter prmiiles. "All members shall  
wtt l r  their ~nternationdl diqiutes b) peaceful means in such a ma- 
n u  that international peace ancl iecui i ty  and justice are not  en^ 

Paragraph d then states a negatixe coxollary. "All M e m ~  

.elf-defen.e. and pror 

Sothing in  the present Charter shall impair the inhe- 
rent l ight of ~ n r l n ~ I u a l  oil i.ollecti%e self-defense I f  an 

neceis i .> i n  order to maintain or  restore internatiunal 
peace and recurit?. 

C'on.iderrd trrgether. I t  ma! be argued that the above pro\irion.- 
make It clear that the w e  of forc 
the face of an "armed attack.'' 
Council has taken adequate mea 
~ i t y . ' ~  

T h e  Charter then g i i e r  the %curit! Council the competence and  
c a p a b h r ?  tri emplo? measures t o  countel( threats to  and breaches of 
the m a c e  or acts of aeerewon. includine the use of such armed L I  

force a. may be necerraiy to  reqtoie and  maintain peace and S K U -  
nty.R" I t  the,? goe- on  t u  proi idr  that Members must make thew 
forces and facilitier aiailable foi. thew peacekeeping purposes It 
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Seeunty Council and provide strategic direction for the armed 
forces placed at its 

The Charter further provides an alternate method for restoring 
and maintaining peace and recurity. in recognizing both the esist- 
ence of regional arrangements and agencies, and the fact that they 
haie the competence to deal with matters appropriate for regional 
action, provided they and their activities are consistent with the 
purposes and pnnciplea of the United Nations Charter.83 Moreover, 
the Charter notes that such agencies may rake enforcement action 
where appropriate, but not without authorization from the Seeurlty 
Council.B4 

Thus. under the United Sations system, a scheme has been set up 
whereby a t  leaat in theory the competence to employ force in inter- 
national affairs is transferred from individual States to a central au- 
thol'ity. K h e n  the Charter's provisions are considered by them- 
selrea, they seem t o  leave only a f e n  instances where the use of 
force by individual States can be justified. From this perspective. 
relEdefense is permitted but only in the face of an "armed attack'' 
and only until the Security Council has acted in the matter. Hon-  
e \ - ~ ,  the State facing such attack may be a s i ixed  by i t a  allies. since 
coliective self-defense is also recognized by Article 51. 

The opinion has been advanced that customary international lav 
regartling forcible measures of self-help has been virtuall? abro- 
gated b) the provisions of the Charter.B5 Support for this position 
can be found in a resolution issued by the United Nations General 
Assembly. enrirled "Declaration on Principles of International Law 
Concerning Friendly Relations and Cooperation Among States in 
Accordance nith the Charter of the United Sations ' W  One cannot 
help but conclude from a reading of the text of the declaration that 
the Generai Assembly la elearl> of the view that the unilateral use 
of force by States is circumscribed by the Charter to  the narronest 
possible limits 

79 
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The tlecldl-ation stater that  the threar zoi use of farce 11 a violation 

On t h e  orhri hand a moie pragma 
c a n t  and  ever  g i o u ~ n g  number of 

of the charter and  the yes- 
bly ,  haae\ei . ,  if  interna- 

%'Id  a t 1 2 2 .  
d ' l d  

80 
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t o  the extent that rhr central a u t h u n y  ii. capahle of fi l-  
ling the gap left by d ?tar? '?  reiiuimation of the right t(8 

spect, another author has abreived,  "Clearly. a l a h .  
its resort t u  force oithout poi- idmg a legitimate claiiii- 

anr u i th  adequate alternatire meane of obtaining redrea.3. contain.* 
the seeds of t ~ o u b l e . " u l  

signify a grailual a a a k e n i n g  to 
built inro  rhe  Lr'nited Kat ionz  
through it ~n order t o  create a 

actually matetialieeil. Fuither,  
o piotecr Stater and indiriiludis 
n; calls for careful and perhaps 
isions of the Charter regulating 

the use of farce. These provision.- presuppose tolerance of the m e r -  
lnarmal community for. and acquieieiice in, unilateral exercise of 
the right of d f - h e l p ,  nhen such e x e r c i r ~  1;- a p p m i e r l  a i  reasonable 
under  all the circumstances y i  

R'ith respect ro  the General .hsembl  
i-enrion, I t  ii: rubmitted thar the farmul 

-to-rlas lnteractlon 

 state^ for the very reason that States a r t  competitive I n  short. 
pressure can assume man? forms. 

Second cancermng the phrase "the subordination of the exercise 
of its ioirrrigii rights '  in the above formulation. much depends on  
a h a t  a State consideis its so\ereigii right5 t o  be Finally, it  11ouuli1 
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be lu i l~ciou+ t u  characterlie a. particular stare a c m n  as illrgai rim- 
pl? because the State in queitian sought  an arIi.antagt o ~ e i  another 

L U F ~ O ~ ~ ~ Y  I an . " "  In  this regaid. it liar beeii crinrrnded that the 
right of self-defense nhich has rece i ied  penei-al acceptance ~n the 
past ha- 8 content identical n i th  the iight e\pres?ed in  Ai.tic1e i l  of 
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the Charter: "Sothing in the present Charter shall impair the inhe- 
rent right of indiriilual or collective self-defense if an armed attack 
O C C U Y L  . . . . ' I  That IS, its exercise is limited to the ease of armed 
attack.n8 

If considered'ta be narroaed b i  article il. the nght of aelf- 
defense noulcl not be triggered bg an?. farm of aggression or other 
injurious conduct affecting essential State rights other than an 
armed attack Furthermore, it would preclude the customary right 
of anticipatory self-defense ye Proponents of this view argue that, 
despite the diffificuities inherent in the restrictive !.iew, to permit 
more latitude mould  open the door to a multitude of abuses, which, 
in t u n ,  aouid make intolerably difficult the maintenance of world 
public order loo 

On the other hand. Article i l  has been interpreted to alloiv rea- 
sonable forcible measures to defend against violations of national 
security or other essential rightr of a State. whether such violatimi 
take the form of specific armed attack or other acts of direct or 
indirect aggrers~on.'~' Waldack, for example, has argued as f o l l o a s  

The right of indi\,idual self-defense u a s  regarded as au- 
tomatically excepted from both the Covenant and the 
Pact of Paris without any mention of it. The same a o u i d  
hate been true of the Charter, if there had been no Arti- 
cle 61, as indeed there was not in the original Dumbarton 

self-defense but of clarifying the pasitmi in regard to 
collective understandings for mutual self-defence. par- 
ticularly the Pan-American treaty k n o h n  as the Act of 
Chapultepec. These underatandings are concerned 131th 
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defence against external  aggression and  it a d s  natiiral for 
Article 31 to be related t o  defence against "attack " Arti- 
cle 51 also has t o  he read in  the light of the iact that it id 
part of Chaptei  V I 1  11 15 concerned n i th  defence t o  
prave breaches of the peace s h i c h  are approprratel? i . e ~  
ferred to  as armed attack. I t  aoiild be a misreading of rhr 
iihole intention of .irtiele 51 t o  interpret it h! mere im- 
plication as forbidding forcible self-defense in ~ e i m t a n c e  

vent  the illegal arrea: of one of thfir fishinp v-e~aele  o r  the 
high i e a i  in rhe Baltic 102 

It has been aigued further tha: 

i t  is erroneous t o  ionelude. as these authors appear t o  d o .  
that the nyh t  of self-defense has no other content  thnii 
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reasoned that the phrase, "if an armed attack occurs," is merely 
descriptive of a specific category of self-defense. dccording to this 
view, it was desired to emphasize that the right of individual, and 
more particularly of collective, self-defense had not been taken 
aiiay in the process of conferring power on the Securit? Council to 
take prerentive and enforcement measures for the maintenance of 
peace.104 

I t  also has been observed that the English text of Article 111 of 
the Charter provides that the French text is one of the "equally 
authentic" texts of the Charter. The term "armed attack" appears 
in the French text 8s "ag res sm arm6e." A more literal translation 
of "armed attack" in French would be "attaque mmee." Accord- 
ingly, the restrietire interpretation is not as clear and unambiguous 
as some claim it to be and goes beyond the necessary meaning of the 
w-ords.lo5 

Khether or not article 61 permits a broader interpretation, it has 
been noted that States have consistently acted as if It does so per- 
mit loa  Moreover, it ha8 been reasoned that t o  limit self-defense to 
an armed attack scenario dangerously underestimates the potential 
of modern weapon systems. Such limitation could result in national 
suicide. Further, it discounts the possibility that nonmilitary ag- 
gression could achieve a degree of coercion comparabie in intensity 
and proportion to an armed attack.lo7 

Argument has raged over the entire spectrum of possible lim- 
itations on the right of self-defense, and it IS becoming increasingly 
difficult to say where the line can safely be d raan .  Severtheless, a 
considerable body of opinion argues that the test of the Caroline 
Case. less rigidly construed in r i ea  of developments in methods of 
modern warfare, stili represents a generally acceptable set  of iim- 
iting standards far exercising the right of self-defense.108 

Furthermore. it is argued that a diatinction should be drawn as to 
whether an action in self-defense takes effect within another State's 

'' 'Waldock, ~ u p r a  note 25, mf 32-33 
'OlId a t  32, Mnalllson. ~ u p m  note 66 at 361, n 118. 
' O b S r r  McHugh. aupra note 90, at 72 
' a ' S r r  Mslllsan. m p i o  note 66, at  363-64, Waldaek, sl ipro note 25. at 498. M. 
JleDaugal & F Felieiano, m p m  note 20, st 237-38. 
"'See J Bneriy,  8 u p m  note 13, 81 420. This wee 1% shared by a number of noted 
publmats, including Stone. B o r e t t .  Waldaek, MeDovgal and Mallisan. 

a5 
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territorial juriedictmn, upon the high seas. or inside the terntorial 
jursidiction of the State taking the defensire action The argument 
is that. in the case nhere  the action rakes effect aithin another 
State's jurisdiction or upon the high seas, the requirement of neces- 
sity w 1 1  hare to conform to extremeiy styict standards. The stand- 
ard a i l 1  ordinarily be higher in the case of action within another 
State's jurisdiction than upon the high seas. In  the case of action on  
the high seas. the standard normally w11 be higher than within the 
self-defending State's own territorl . l o o  However. regardless of the 
locus of the action. the basic requirements of  self-defense- 

and proportionality-must in the final analysis be  sub^ 
jeeted a d )  to  "the most fundamentai and comprehensive test of all 
l a w  reasonableness in  a particular 

To be examined next are the substantive and essential rights 
which may be prorccted by the right of self-defense. It must be de- 
termined nhether those rights include the right, as claimed by the 
United States, to protect nationals and their property abroad. If 30 
included, the nature and limitations on exercise of this right must 
then be examined 

I t  is quite clear that the rights of territorial integrity and political 
independence are substantive and eEsentiai rights for which the 
right of self-defense serves as a means of protectmn."' Certain ea- 
sential economic rights have also been conaidered as substantive 
rights to w-hieh the right of self-defense applies, though the conclu- 
sion concerning economic rights is still subject to debate.112 

2. The P f o l e c t i o n  of.Vatio,iols and T h e i r  Pvoperty  Abroad .IS 
Sel f -Defense  

Unilateral intervention by States in the affairs of other States for 
the protection of nationals and their property has been recognized in 
the past by authorities and confirmed through the practice of  

l o e s e r  D Boue t t ,  mupm note 60. at 21-22. H a r l o r .  m p r a  note 19. a i  94 
L'nsee M McDavgal & F Feheiana. ~iipra note 20, st 218 

LLL,?er D Boxe t t ,  m p r o  note 50. a t  269-10. M XeDougal & F Fellciano, supra 
note 20. at  227-26 Far analysis 1" deprh of these rights. Q L *  D Bauett.  e o m  
note 50, at  28-65. 

L'*Srr D. B o i e f f .  I U P , ' I  note 50,  at 106-14. for further diseussmn of thls >?sue 
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States.'I3 The exercise of this right has been considered in the na- 
ture of self-defense."' Vattel's comment on the matter notes that: 

Whoever wrongs the State, violate8 its rights, disturbs 
its peace, or ignores it in any manner whatever becomes 
its enemy and is in a position to justly punished. Whoever 
ill treats a citizen indirectly injures the State, which mu8t 
protect that citizen. The sovereign of the injured citizen 
must avenge the deed and if possible, force the aggressor 
to give fuil satisfaction or punish him, and otherwise the 
citizen will not obtain the chief end of a civil society, 
which is pratectian.115 

Many other scholars have recognized that the use of forcible state 
action to protect the lives and property of nationals abroad wa8 
sanctioned by customary international law. For example, Dun" 
states: "It is only occasionally when aliens are placed in a situation 
of grave danger from which the normal methods of diplomacy cannot 
extricate them, or where diplomatic negotiation for some other rea- 
son is believed to be useless, that forceful intervention i8 apt to take 
piad'"6 

Oppenheim nates: "The right of protection over eitlzens abroad, 
which a State holds, may cause an intervention by right to which 
the other party is legally bound to  submit. And it matters not 
whether protection of the life, security, honour, or property of a 
citizen abroad i8 concerned."l" 

Hyde observes: 

When, however, in any country, the safety of foreigners 
in their persons and property is jeopardized by the impo- 
tence or indisposition af the territorial sovereign to afford 
adequate protection, the landing af a foreign public force 
of the State to which such nationals belong, is ta be an- 
ticipated.'18 

' t31d at 57. 
IL*l J. Westlake. International Lsu 295 (19041 
"'This statement of Emmerich de Yattel is quofed in DeLima, Intervention I" 
l n l e i n a t i m d  Law 116 11571) (citation omitted) 
"'F D u m ,  The Protection of National8 19 11532) 
"'1 I Oppenheim, mpra note 50, at 509. 

C. Hyde. ~ u p r o  note 62, sf 647 

8 1  
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Commenting in 1949, J e s ~ u p  writes: 

Traditional international lav has recognized the right of a 
State to employ its armed forces for the protection of the 
lives and property of its nationals abroad in situations 
where the state of their residence, because of rerolu- 
tionary disturbances or other reasons, 1s unable or un- 
willing to grant them the protection to which they are en- 
titled.11s 

83 

Lastly, Bowett, in 1958, states: "The right of the state to inter- 
w n e  by the use or threat of force for the protection of ita nationals 
suffering injuries within the territory of another State is generally 
admitted, both in the writings of jurists and ~n the practice of 
states."1Po Boaett  further observes that the view that protection of 
nationals is an integral part of the more general right of self- 
defense, 

receives support both from the writings of jurists in 
which the interert af a state in the safety of its nationals 
is identified with the state's interest in its own security, 
and from the identity of the conditions imposed upon the 
exercise of the right of self-defense in general.122 

Opposed to the right to intervene to protect nationals is the prin- 
ciple of nonintervention by one State in the affairs of another.123 
Professor Lillich points out, however, that this principle has caused 
Some confusion, and therefore, needs to be defined as particularly as 
possible.12' He then argues: 

Intervention , , , means "dictatorial interference in the 
sense of action amounting to a denial of the independence 
of the State." Thus, while all measures of forcible self- 
help may constitute intervention in the ordinary aense, 
when used as B word of a r t  it denotes and condemns only 

88 



19191 S.S. MAYAGUEZ: PART 2 

those forceful coercive measures designed to maintain or 
alter the political situation in another state. Hence the 
use of force primarily ta protect the lives and property of 
nationals of the intervening atate, depending upon one'@ 
conceptualiatic preference, either was not an intervention 
a t  all, or, if it was, then a legally justifiable one. [citation 
omitted]125 

In any case, regardless of doctrinal disputes, the right to resort to 
force to protect nationals clearly was recognized in the traditional 
practice of States. In the absence of other methods of enforcement, 
few States hare been ready to renounce thls means of securing 
compliance with the minimum standard af treatment for their na- 
tionals.lZ6 And although the ngh t  ivas unhesitatingly exercised by 
stronger Stater and was subject to abuse, it has been noted that, to 
give up the right without obtaining any other adequate means of 
redress, would have "played into the hands of law-breakers."la' 

Xatirithstanding the widespread acceptance in customary doc- 
trine and practice of the right to protect nationals, many doubts 
have been raised concerning its continued validity because of the 
possible Imiting effect of the United Nations Charter on the right. 

The continued existence of the right can be challenged an the 
ground that nowhere is the right specifically excepted from the pro- 
hibitions an the use of force contained in the Charter. This is par- 
ticularly true of article 2(4).lZ8 Moreover, article 2(7) prevents in- 
tervention "in matters which are essentially within the domestic 
jurisdiction of any state.' '  The only exception concerns United Na- 
tions enforcement actions under Chapter VI1 with respect to 
threats to the peace, breaches of the peace, and acta of aggression. 

Also, following the establishment af the United Nations, it was 
observed by some writers that the use of force to protect nations 
abroad was inconsistent with that organization's purpose of pra- 
moting collective enforcement and peaee-keeping measures: 

" ' S r r  Waldaek, mpm note 25, a t  331-32 S r e  a i b o .  Nanda, Cnited S t a t r s  Action 
>n t h e  Dominteon Cnsis Impact on Warid O r d e r .  Part I .  43 Denver L J 48-44 
(1966)  
L3aWsldock. m p m  note 21, at  332. 
13'1 Broanhe. m p m  note 20, at 433, text above note 78,  supra. 
"'P Jessup, mpm note 119, at  169-70 
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The landing of armed forces of one State in another is a 
"breach of the peace'' or "threat to the peace" even 
though under traditional international law, it 1s a larsful 
act. I t  is a measure of forcible self-help, legalized by in- 
ternational law because there has been no international 
organization competent to act in an emergency. The or- 
ganization defect has nos' been at least partially remedied 
through the adoption of the Charter, and a modernized 
Ian of nations should insist that the collective measures 
envisioned by Article 1 of the Charter shall supplant the 
individual measures approved by traditional mternahonai 
Ian,. 128 

Piererthelesa, it was further observed: 

I t  would seem that the only possible argument against the 
substitution of collective measures under the Security 
Council for individual measures by a single state would be 
the inability of the international organization t o  act with 
the speed requisite to preserve life. I t  may take Some 
time before the Security Council, with it8 Military Staff 
Committee, and the pledged national contingents are in a 
state of readiness to act in such cases, but the Charter 
contemplates that international actions shall be timely as 
well as powerful.'3o 

As ha8 been painted out earlier. these great expectations of the 
post-Charter period have not materialized. Consequently, the lack 
of effectire collective enforcement machinery to protect States and 
individuals against unlawful acts requires an interpretation of Char- 
ter provisions regulating, not prohibiting, the use of force. Such an 
interpretation must respect, with international community toler- 
ance and acquiescence, unilateral claims to self-help appraised to be 
reasonable in light of ail the ~ i r e u m s t a n c e ~ . ~ ~ ~  For example, in the 
cases of the Congo and the Dominican Republic, to be discussed 
later, it is doubtful, due to political problems, u-hether the nnited 
Nations or other appropriate international organizations could have 
aeted in time to safeguard 

at  170-11 
wee text at 89-99, Jup,.a 
'"'A. J. Thomas, Jr  & Ann V W. Thomas, m p m  note 89. ai 22. 
l"lSee Lillieh. Sel,%Hrlp, supre note S9,  sf 338 
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Turning to the limitation of article 2(7) of the Charter on the right 
to intervene to protect nationals, the argument has been generally 
accepted that this domestic jurisdiction clause no longer shields 
States in human rights matters.L33 Domestic jurisdiction has come 
increasingly to be vieaed as a relative concept, vanable in charae- 
ter  and extent.'34 As such, it i8 felt by many authorities that the 
world-wide concern over the manner in which people are treated by 
States, and the practices of the United h'ations in the human rights 
area clearly demonstrate that  human rights have been removed 
from the exelusive jurisdiction of States and placed in the domain of 
international responsibility and ~oncern. '~ '  Consequently, human 
rights have been determined to be beyond the reach af article 2(7) 
insofar as United Sations or State action is concerned, even in cases 
not amounting to a threat to the 

Turning further t o  Consideration of the view that article Z(4) also 
prohibits the threat or use of force by States to protect nationals 
abroad, it seems ironic that this provision would encumber rather 
than advance one of the primary purposes of the Charter. The pro- 
tection of aliens abroad is part of the more general goal of promot- 
ing the protection of human rights and fundamental freedoms. 

After comparing the various v i e w  expressed by national repre- 
sentatives in the United Nations, one noted author observed: 

A large majori ty  of S t a t e s  clearly considers the 
maintenance of international peace and security as the 
primary purpose of the United Nations. They perceive 
this goal as being attamable only through a constant re- 
striction of the opportunities for legal initiation of unilat- 
eral force and a correlative centralization in the United 
Nations of the authority to utilize farce. Consciously sac- 
rificing the alternative Charter goal of justice and promo- 
tion of even minimal human rights to the averriding eon- 
cern of minimum world public order, equated with the 

l S 3 M .  R u m  United Nations and Domestie Jurisdletian 67 (19531. 
'"Re lmm.  Humonztanon Intervention 10 P m t r e t  t h e  I k a s ,  in Humamtanan 
Intervention and the United Nations 177 ( R .  Lillieh ed. 19731. 
'"Id at 190-81. 
l"€onleyne, Faietkle S e l f - H e l p  10 Pmtret Human R z g h t s  Recent V i m e / r o m  
the United Notions. ~n Humsnitansn lnferventbon m the United Nations 197 (R. 
Liilieh ed. 19731 
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sheer avoidance of forceful interactions in i n f e i i m l i a ~ m l  
r e l a t i o v s .  they try to fil l  all possible gaps in the system of 
Charter restrictions on forceful State initiatives. This ap- 
proach deprives the Charter of a flexibility which, while 
probably not intended originally. has nerertheless be- 
come necessary in vie- of the breakdown of the effective- 
ness of the Security Council in discharging its functions 
and the failure of the world organization to create a 
machinery ahereby not only the absence of international 
violence but also a minimum of human dignity can be en- 
sured. 

The closed system thus created by interpreting Article 
Z(4j broadly, while interpreting Article Cl narrowly, la 
clearly intended to achieve this minimum goal: any use of 
force regardless of its motivation or purpose is prohibited 
unless it falls within the purview of Article 51 or Chapter 
1'11. Intentions are irrelevant; any use of force not justi- 
fiable under one of those two heads is iliegal per i e  even if 
It could hare a beneficial effect on other purposes of the 
Charter, auch as human rights, for i n~ tance . '~ '  

83 

A groaing number of scholars h a w  joined with the quoted author 
in questioning the wisdom of this restrictwe approach. These doubts 
are based upon the failure of the world community to establish the 
machinery for collective security and enforcement envisioned by the 
framers of the Charter. Further fueling such doubts 18 the ineffec- 
tiveness of the Security Council in discharging the obligation en- 
trusted to it by the Chsrter.I3' Two arguments in favor of the con- 
tinued validity of the right of forcible self-help to protect nations 
hare been advanced in human rights cases. Under these arguments. 
selbhelp may be justified in spite of article 2(4j of the Charter. Bath 
arguments are analogous with the ones that  justified the right 
under customary doctrine and practice. 

'"'See generally, Reismsn, mpio note 134. Bogen, T h e  Laii  o,fHunionitarta7. 
Inf*r~cn! ion  C S Policy in Cuba i l8981  and in t h e  Dominican Repiblrr 11965)  
1 Harv Int'l L J 296 (1966) A. J. Thomas, Jr & Ann V. W. Thamss s z z p ~ a  not; 
8% Nanda. aupra note 126. Lilhch. Self-Help. mpra n o t e  89. McD&l & Reis-  
man, Responsi.  mpia note 89, at 438, Moore. T h e  Control o f F o r e t g n  interLen 
llan tn Inimnol Conflict. 8 V a  J Int'l L 206 11969): Lillirh. I n t c i r , m ! i o n  8iipia 
note 89, McHugh, m p r a  note 90. 
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The first argument states that such self-help measurer do not im- 
pair the territorial integrity or political independence of the inter- 
vened State. The action is taken by the intervenor State simply to 
rescue its nationals from a danger which the intervened State cannot 
or i d i  not prevent. As such, the intervention does not contravene 
article 2(4).138 I t  has been pointed out that a newly admitted factor 
in this argument is the duration of the interference, for this can he 
helpful in distinguishing interventions that are basically sanctions 
from those that are mere a ~ ~ e s s i ~ n s . ~ ~ ~  A ease inrolvine B limited 
use of force as a sanction can more easily be justified under article 
2(4) of the Charter. 

The second argument is based on the saving clause contained in 
article 151 of the Charter, the inherent right of The 
rationale is that self-defense of the State is no different from the 
selEdefense of its nationals. Thus an armed attack against nationals 
of a State constitutes an attack against the State itseif. Intervention 
is necessary because the protection of nationals is an essential func- 
tion of the State.“’ 

Collective review by the international community of a State’8 
claim of right to use forceful measures to protect its nationaie is of 
recent origin. The discussion to follow will examine such renew in 
instances where States hare  asserted the right. 

One instance was the review by the League of Nations of the 
Japanese elaim that Japan had lawfully sent its armed forces into 
Manchuria in September of 1931. The Japanese plea was based in 
part on the right of self-defense to protect the lives and property of 
ita nationals.“% China took issue with Japan’s claim, calling it “a 
dangerous principle to assert that in order to protect nationais and 
their property in a foreign country a large number of troops may 

>“A. J. Thomas, J r  & Ann V W Thamse, “pro note 88, a t  16 The same argu- 
ment a o u l d  also apply in response t o  objeefims under a m e l e  2(7) 
L“Ser Falk, The Cnrtrd States and t h e  Daetnnr  oiNontntrrientian in t h e  In- 
1ematmnaIAffaairs o f l n d e p e s d a n t  S t o l e a .  5 How. L J 163, 176. n.34 (1968). 
“OSee ~ e n e r o l i y  the text abore notes 83-112. mpra 
“ > S i r  D. BowetL. m p i o  note 60. at  81-106. B a r e f t .  mpro note 121, A. J .  
Thomas. Sr & Ann V U’. Thomaa. 8upm note 89. a t  20. 
““Braun. Jnponrss l n t r r p r a t a t t o n  of the K d l ~ g g  P o r t .  27 Am. J. Int’l L. 100 
(19331. 
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occupy so many places, destroy so much propert) and kill so many 
innocent people."143 

I t  is not clear xhether China was challenging a State's right to 
use force to protect nationals under any conditions, or ivhether it 
was merely claiming that Japan had not met the requirement of 
proportionality."' The League Council's resolution war equally un- 
clear. I t  merely noted the Japanese representative's statement that 
his "Government uill continue, as rapidly as possible, the with- 
drawal of its troops. which has already begun, into the railway zone 
in proportion as the safety of the lives and property of Japanese 
nationals 1s effectively assured . , . . Subsequently, the League 
Council appointed a commission to inquire into the matter. 

Meanwhile, Japan landed troops in Shanghai, claiming in part that 
its action uas  again necessary to protect its nationals.146 The com- 
mission reported that only m e ,  not both of Japan's milltary actions 
could not be considered as measures of legitimate self-defense."' 
Although the League Assembly adopted the commission's report, 
and although there v a s  some diacuseion of the validity of the 
Japanese claim of self-defense based on the proteetion of ita nation- 
d s  in the resolution adopted on the matter, the League Assembly 
did not pass a n  Japan's claim.148 

During the Suez crisis of 1956, one of the British claims rested on 
the right of the British Government to take measures essential to 
protect the lives of its ~ i t i z e n s . ~ ' ~  The British further elaimed that 
the right of self-defense, recognized in art& 61 of the United Na- 
tions Charter, covered the situation where there was an imminent 
danger to the nationals of a State."O The Umted Sations, however, 
did not pass on the validity of the British claim. This was in part due 
to the muitiplicity of other claims raised during the c ~ n f l i c t . ' ~ '  

L"Stafement of 26 September 1531, 12 League af Yafloni 0.J 2284 ii5311 
"'For a discvsiian of fhia point. a e j  1 B r a m i l e .  supra note 20, at  242. 254-56. 

Statement of 30 September 1531, 12 League of Naflons 0.J 2301 11531). 
13 League of Nations O.J. 331,  345 (15321 
League of Nations O.J. .  Spec Supp 112, at 72 (1533) 
I d ,  Spec Supp 111 (1933) 

2d*658 Parl. D e b . .  H.C. (6th ier ) 1277 (15561. cited 2n 6 M. WBteman. Dlgeet of 
International Law 643 11566): Farcef t .  In fenen t i an  in Internatmnal La% 103 
Reaueil des Covri 547. 400 (11-1961) 
"Old 
l l L l d  
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The United States claim of right to  send its forces to Lebanon in 
1958 was based in part an the right t o  protect American lives during 
an insurrectimLS2 The United States action was discussed by bath 
the United Nations Security Council and the General Assembly. 
However, the Security Council adopted no resolution the subject, 
mainly because of a Soviet veto. The General Asaembly did not of& 
cially pass on the legality of the ciaim.x5s 

I n  the l a t t e r  par t  of 1964, the rebeis i n  the  Conga seized 
thousands of nonbeiligerents and held them as hostages for conces- 
sions from the central government. This seizure itself Bas contrary 
to international law. When rebel demands were not met, forty-five 
of the hostages were slaughtered and threats were made that the 
rest would be massacred.164 A Belgian paratroop battalion, trans- 
ported in American planes and through Bntish facilities, was moved 
ta the Ascension Islands. After collapse of further negotiations for 
the release of the hostages, the paratroopers were dropped in an 
emergency rescue operation in which t w o  thousand persons were 
rescued in four days.155 

To justify their participation in the r e m @  operation, the United 
States claimed a responsibility to protect United States citizens 
from the imminent danger then existing in the area, as well a8 the 
lives of other The Belgians claimed essentially the 
same yights.I5' The operation w a s  attacked in the Security Council 
by 8everd African States and the Soviets. The charges raised were 
based on factual distortions, however, and are not relevant as pre- 
cedent.L5s 

The claim of dameatic jurisdiction mas raised also. However, the 
African8 were estopped from claiming immunity of domestic juris. 
diction in human rights matter8 in view of previous pro-intervention 
declarations made by them in the United Nations.1sa Most signifi- 

11p38 Dep'i State Bull 182 (1958) 
" 8 S ~ e  generoily Patter. L r g o l  A s p e c t s  of the Bewut Landzng. 52 Am J. Int'l L 
727 (1968). Wnghf .  l'nited Stales Inteirrntian ~n Lebanon, 53 Am. 3 .  lnt ' l  L 
112 11959) 
".51 Dep't State Bull. 841-45 ( 1 8 6 4  
'6652 Dep't State Bull 16,  18, 22 (1965) 
L"51 Dep't State Bull. 841 (1964). 52 Dep'f State Bull 17 (1965). 
' , ' S e e  E Leiever. Crisis ~n the Congo 10-11 (1961). 
"lNnnda, mpra note 125, a t  475-477. 
"sReisman, mpm note 134, st 186 
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cant was the fact that rhe operation ivas carried out by non-United 
Nations forces, but this paint waa not raised. Moreover. the claims 
of the right to protect nationals s e r e  not rejeered by the Security 
Council. The operation has been found to be lawful by the vast 
majorit) of scholars who have examined the case.1sD 

The action xae undertaken supposedly with the permission of the 
Congo’s legitimate garernment. Because of this, It may be argued 
that technically it 1 ~ 8 s  not a case involving the use of forcible self- 
help at all. Xererthelesa, considering the total context of the opera- 
tion, it has been argued that “the United States treated the Con- 
golese invitation as just another factor permitting It to participate 
in a humanitarian mterrention.”’al 

In  the Damimcan Crisis of 1966, an interim military junta, which 
had replaced the constitutional government in 1963, was challenged 
by a revolt. The United States landed a marine force to save the 
live3 of rn i t ed  Starea citizens, as well as foreign nationals, inthin 
the Dominican Republic. Hawe\er,  after theae people uere re- 
moved, the United States forces stayed on, ostensibly to maintain 
order. I t s  action was subsequently legitimized by the Organization 
of American States, which replaced the United States farce uith an 
O.A.S. force.Ie2 

The difficulty v i th  the intervention \vas in  the fact that  the 
United States remained after foreign nationals had been evacuated. 
Most of the subsequent criticism was directed a t  this aspect of the 
operation It is significant that critics of this operation did not 
challenge the lawfulness of the claim to protect nationals under arti- 
cle 51 of the United Sations Charter per se, Conceding that there 
was imminent danger to foreign nati0nal8,‘~‘ them critics argued 
that the United States should not have remained after the initial 
humanitarian action w e  concluded.1es The case, no matter what 
conclusions are drawn abaut the entire operation, indicates the con- 
tinued nability of the right to protect nationals. 

““LI I I I c~ .  S e l f - H e l p ,  8upro note 88, at 340 
>“Id  
L”Factual B C C O U ~ ~ J  can be found ~n Nands. supra note 126, h J Thomas, Jr 
Ann Y W Thomas. m p m  note 89, and Lillieh. S r l f . H e l p .  aupro note 88 at  341 
“m62 Dep’t Brats Bull 68-64, 130-33 11966) 
“ ‘ S e e  Comments of Senators Clark. Marie.  and Fulbnghf.  1 1 1  Cong Rec 23. 24. 
21, 155, 858 11965) 
lBJNsnds .  x ~ < p m  note 126. at  458 
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As previously noted, the justification advanced for the continued 
validity of the right to protect nationals under article 61 of the 
United Nations Charter has not gone rq-ithout criticism. The main 
concerns are, first, that a State could abuse the right by employing 
it 8s B pretext to use force to achieve its preferred political objec- 
tives1e6 and, second, that it aouid encourage the use of a greater 
degree of force than necessary by the acting State. lB7 

In mew of the increasing involvement of the Cmted Sations a i t h  
human rights matters and of the rising concern of world public 
opinion with inequalities within the present world community, i t  is 
unfortunate that more attention is not given in debates on forcible 
intervention to what has clearly become an alternate major goal of 
the United Satione-the promotion and protection of human rights. 
This is particularly true in light of the incapability of the United 
Nations to take effective action in cases of actual or threatened 
human rights depnvatians, and the lack af significant results in 
those case8 where nonforcible measures have been taken. 

For the sake of humanity, Some forcible initiative by individual 
States must remain within their power and authority, as long as the 
United h'ations scheme originally contemplated is unable ta effec- 
tively fulfill it8 major functions. I t  is also realistic to assume that na 
State with the capability to  act will allow i t s  nationals t o  be 
threatened with death or injury abroad, as State practice discussed 
above demonstrates. 

The potential dangers in acceptance of this self-help imtiatire 
should not be aiwrloaked. I t  is these dangers, together with the 
reluctance of States to accept what they believe to be a curtailment 
of their sovereignty, that forms the basis for oppoaitian to the exer- 
ciw af forcible self-defense measures to protect nationals.'8B The 
Sonet intervention in Czechoslovakia and, some will argue, Yiet- 
nam, are example8 tending to show the truth of this proposition. 

&re important, a fear of abuse should not prevent exceptional 
measures to meet emergency situations which, in today's highly de- 

lBsSse I Brornlic.  ~ u p m  note 20 at  301 
L"Ser Lillieh. S e l f - H d p .  supra note 89. a t  337. 
IBBSee D B o r e t t ,  m p r n  n o l i  50 at  104-05: I Brornlle.  ~ x p m  note 20, at 298. 
340. 
LBsSee J1. McDougal & F. Feliciano, aupm note 20. at  416. 
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centralized state of the international community, appear to be the 
only ones likeiy to produce some resulta in protecting againzt human 
rights violations at p r e ~ e n t . " ~  Also the threat that recognition of a 
right of self-defense to protect nationals abroad would permit 
large-scale intervention unrelated to the dangers to which the na- 
tionals are exposed can be met by requiring compliance with the 
rule of proportionality"' and other well-defined limiting criteria. 

There is substantial evidence to indicate that State resort to force 
in various circumstances, if not applauded. nil1 at least not be in- 
dieted."* The question then arises. under what specific practicai 
conditions can resort to force by States to protect nationals be ren- 
dered tolerable or even legitimate? 

3 .  C n t e r i n  For J u d g i n g  Validity 

The short ansuer to the question presented in the preceding 
paragraph 1s "reasonableness." Yet it may not be very helpful for 
decisionmakers to be toid that a use of force nil1 be tolerated if 
reasonable. Although the term is acceptable as a atandard of can- 
duct, i t  1s also rague with reference to any particular situation.173 
What are the criteria for reasonable state conduct with respect to 
the u ~ e  of force in self-defense to protect nationals? 

Scholars examining past doctrine and practice h a w  constructed a 
number of criteria for evaluating the iegitimacy or a t  least commu- 
nity acceptability of a elamed right of forcible self-help to protect 
nationals Three such efforts are particularly u-orthy of discussion. 
They are authored by Bou.ett,lT4 Liilich,"5 and Nanda."6 While 
overlapping on several points, these authors do vary somewhat in 
their construction of their respective tests. This writer will attempt 
to construct a separate w t  of criteria by working and combining the 
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efforts of these authors. These criteria will then be used to appraise 
the validity of the United States claim8 analyzed in this section. 

Unless otherwise indicated, the supporting sources far the mate- 
rial in the discussion that follows tan be found in one or more of the 
works of the three authors cited above.”‘ 

The criteria below are subdivided into Substantive, procedural, 
and preferential criteria. 

io)  Substantive Criteria 

(1) .Vationality of the  persons protec ted  

As a condition precedent to protection by a State, there must be 
an allegiance of the person protected to the State. This eonneetion 
constitutes the basis for the State’s right and duty of protection. I t  
normally arises aut of the citizenship or nationality of the persons 
protected. In  the absence of this nexus af nationality 01‘ citizenship, 
it is difficult t o  bring this protection ai thin the concept of self- 
defense. In general, it  is due to their nationality that persons can be 
regarded as part of a State. Thus their protection can be undertaken 
by a State as defense of the State itself. 

(2) Fundamental  ehalaeter of t h e  rights involzed 

Here a balance must be struck between the amount of destruction 
to be anticipated from the armed intervention, and the importance 
af the rights sought to be protected. This weighing process tends to 
result in a restriction, in principle, of the exercise of this right of 
protection to situations where there is a threat to or deprivation of 
the most fundamental human rights, such as the right to  life, lib- 
erty, or freedom from As a rule, threats t o  or depriva- 
tions of property rights alone are not sufficient. An exception to this 
rule may be made where the property interests of the State or its 
nationals are essential. In  such a case, essentiality 1s based upon a 
showing that their destruction or loss would involve an immediate, 
serious and irremediable injury, and that no offer of compensation 
or other remedy would be adequate. 

“‘Nanda, 8 u p m  note 129, st  493-60, 413-78. 
“‘id 
“lSe* a l s o  Moore. supra note 137. ai 263-64 
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( j l  Er t en t  o f ~ i o i n t i o n  

[YOL. 83 

Such protection should be permissible onis when a substantial de- 
privation of fundamental human rights or values la involved. While 
the number af persons affected 18 not completely irrelevant, it does 
not neces~an ly  determine the legality of the claim to protection. 
Just counting heads is not sufficient for decisionmaking purposes. A 
more sophisticated approach advanced by Barrett is 

to have recourse to the principle of reiatiiity of rights 
which demand8 a weighing of the one statek right of ter- 
ritorial integrits against the other state's right of protec- 
tion. This la also demanded by the requirement of propor- 
tionality which is common bath to reprisals and to self- 
defense. The measures of self-defense, of protection, 
must be proportionate to the danger, actual or imminent. 
to the nationals in need of protection.''g 

Using both the principle of relativity and the requirement of pro- 
portionality as guides, one must examine the type as a e l i  m the 
extent of the violation before determining whether forcible action is 
warranted in a particular situation. This approach has been declared 
"preferable to a prior attempt to catalogue those righta to  be pro- 
tected and those rights to  be left unprotected by the sanction of 
self-help."'Bo 

141 Zniniediacy of L I O I I I L L O ~ L  

The danger calling for the forcible protection muit  be either on- 
going or imminent. The State whose duty it is to provide the protec- 
tion in the first instance must be unable or unwilling to do so. A 
State need not wait for an actual vioiation to  occur before rakine 
protecti\w action. In the final analysis, the test is one of objective 
reasonableness in context. 

(5 )  R e l a f t r e  d i s i n t e r e s t e d n e s s  of t h e  net ing S t a t e  

Sometimes It has been said that the acting State must be totaily 
disinterested and not motivated by other more selfish consid- 

L"D. ~ ~ ~ ~ r t  mpm sa,  93 
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erations. This has been attacked as being both naive and unrealistic 
where the decision whether to intervene falls upon a single State. In 
practice, only relative disinterestedness is required, and consid- 
erations of political interest should not, alone, invalidate an action, 
so long as the overriding motive of the action is the protection of 
rights of the acting State's nationals. 

161 Degree of ~ o e i e i ~ e  memztres rwployed 

In the intervention itself, the principles af necessity and propor- 
tionalit) are applicable. If recourse to force is unavoidable, the act- 
ing State should employ only an amount of force that 13 reasonably 
calculated to accomplish its objectives. In ao doing, the territorial 
integrity and political independence of the target state must also be 
respected and not unnecessarily affected. 

171 Limi ted  duration of proteetire actiort 

The protection action must also be only of a duration that is 
necessary to achieve ita humanitarian objectives. In this regard, 
Lillich observed that "the longer the troops remain in another coun- 
trv. the more their uresence beeins to look like a ooiitical interwn- 

h.  P r o c e d a m l  C n t e i i n  

Il l  Ezhaustion of remedies. paeifte meai's 

Where the situation permits, noncoercive methods of persuasion 
should first be employed in keeping with article 2(3) of the United 
Nations Charter. That provision obligates members to seek sdu-  
tians to international disputes by peaceful means. This condition i8 
consistent with the United Sations goal of minimizing international 
armed conflict If this condition is met, I t  adds credibility to the 
action of the intervening State.'82 

12) L o c k  qf a n y  oih,er iecour6e 

This criterion dovetails with the previous criterion and, in addi- 
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tion, provides that priority of action be given to international 
bodies, such as the United Nations, since they are in the most 
favorable position to represent the inclusive interests of the com- 
munity at large. Ho\\-erer, ahe re  delay is intolerable and a timely 
responae by an international body is unlikely, or where it is obvious 
that effective action by such a body will not be forthcoming, a State 
need not stand by hopelessly but may take action that the situation 
d e m a n d ~ . l ~ ~  

( S i  Repmling of octmns by  the i n l e i i ' e n i ? i y  S t a t e  

In order to minimize the abusive invocation of the right to protect 
nationals with force, the actions, the motives behind them, and evi- 
dence to support the decision t o  intervene, all should be promptl:- 
reported t o  an appropriate international body. such as the United 
Nations Security Council, for revlei%-, appraisal and world commu- 
nity reaction. This irould have the beneficial effect of making the 
acting State air its reasons for acting, including any self-intereat. 
upon the record.184 

i c )  Preferent ia l  Criteria 

In the absence of institutionalized community action, collective 
measures should be preferred over indiridual action. Therefore, a 
prospective intervenor should consult with other States a i  1s prae- 
ticable and attempt to obtain their support in the action. While the 
action does not gain in legitimacy by being collective rather than 
individual, there IS a presumption that collective action is more 
likely to promote relative disinterestedneaa and genuine human- 
itarian concern. Collectivity, however, cannot be made an absaiute 
requirement, for B lack of interest on the part of other Stater or 
undue delay should not leave victims of human rights violations 
needlessly unprotected.18' 

~ Z J I n n i l a t i o i i  to u s e  force 

The invitarim or cement of the target state should be sought b:- 

" j i d  
L B ' l d  
L"Sri elm Reisman. m p m  nore 134. 
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the prospective intervenor. While technically there is no interven- 
tion if the intervenor gains the consent or invitation of the de jure 
government of the target State, it must be kept in mind that not 
every invitation or consent to intervene is valid. There always 
exist8 the possibility that the invitation or consent was given under 
duress or other pressure. Moreover, in certain instances where 
there are various factions struggling for power and control of the 
target State, the representative character of the inviting or eon- 
senting authority may be subject to question. 

The absence of consent or invitation in situations where rights of 
nationals are in imminent danger of substantial deprivation either 
by an unlawful element in the target State or by the government of 
the target State itself, should not, standing alone, preclude the use 
of farce from being found lawful, provided the other requirements of 
legitimacy previously discussed are fulfilled. This criterion should 
only be considered as evidence in support of forcible action to pro- 
tect nationals, and not 8s an essential prerequisite for such action. 

C. VALIDITY A N D  APPRAISAL 

I .  X a t z o m i i t y  of t h e  Persons Protected 

It is clear the crew members of the Mayaguez were United States 
nationals. Furthermore, the Mayaguez was owned and operated by 
United States nationals and had United States registry. This nexus 
provided the basis far the United States claim and brought it aithin 
the scope af self-defense. 

2. Fundamenta l  Character of the  Rights Iniiolved 

The United States argued that its action was necessary "to pro- 
tect the lives af American citizens and property."'8B Had the action 
been undertaken salely to protect property L e , ,  the  ship), the 
United States claim would have ta fail. The nature of the property 
and the type of deprivation involved does not necessarily result in 

innsee  text above note 2, supra 
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the destruction or loss of essential rights. Such loss or destruction 
would not necessarily ~nvolve an irremediable Injury. 

An argument can be made, however, that reasonable grounds 
existed for beliming that the lives. liberty and well-being of the 
ship's crew were m danger. Without provocation or other good rea- 
son, the crew ivaa reckleiaiy fired upon and attacked by Cambodian 
authorities. 

This act aione can qualify as an act of aggression under the Enited 
Nations General Assembly's definirion of aggrersion. I t  was "an at- 
tack by the armed forces of a State on the , , , marine fleets of 
another State."18' Bands of armed soldiers were also used in the 
capture. remoral, and subsequent detention of the c r e w  Crew 
members themselves feared for thew lives during the ordeal and at 
times %ere exposed to dangers by their captors.'B8 

Cambodia's initial silence and failure to respond and esplain its 
actions and intentions contributed significantly t o  rising apprehen- 
sion among United States officials concerning the safety and fate of 
the captured c rew I t  can be argued that Cambodia's beharior gen- 
erated fears of prolonged detention and harsh treatment for the 
ere\\-, as ae l l  as humiliating negotiations for their release.18e In- 
deed. memories of the Pueblo incident loomed large in the minds of 
Umted States deeision-makers.lsO The unfriendly state of United 
States-Cambodian relations a t  the time,'81 and the reporrs that 
ruthless and inhumane measures were being taken by the new but 
unstable regime against large segment8 of Cambodia's popula- 

added further reason to fear for the lives, safety and fate of 
the crew 

L*eSrr i d ,  nates 4 7 ,  7 0 .  04. 121. 134. 135 

 see I d ,  notes 45 and 113 S e e  ale0 i d ,  note 4 7 .  which dearribel an inrldenr ~n 
1956. in uhich the Cambodians seized a United States p ~ t r o l  boat in the Mekong 
River and demanded B r a n a m  of m e  tractor or bulldozer for each elex member 
seized. 
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I t  can be argued that the fact that no significant harm or pro- 
longed detention came to the crew indicates that them lives were 
not m danger. After all, the crew of the Panamanian vessel seized 
by Cambodia some days before had been released unharmed. I t  can 
be counter-argued, however, that the Panamanian seizure can be 
distinguished on the and that in the Mayaguez case no sig- 
nificant harm or prolonged detention occurred because of swift and 
decisive action by the United States to protect its nationals. 

8. Esten t  of Vzolation 

Some may contend that the relatively small number of K'mted 
States nationals involved (40) should have precluded a fcrcible in- 
fringement of the territorial integrity of Cambodia. Although this 
fact has some relevance, its importance decreases as the human 
rights values affected became more fundamental. In the present 
ease, the fundamental character of these rights has been demon- 
strated in the preceding paragraph. 

Furthermore, they were infringed in a violent and reckless fash- 
ion, so much so that Cambodia's actmns can qualify, as has been 
pointed out above. as an act af aggression and a aerious violation of 
the freedam of navigation. The creu- was arbitrarily attacked, 
placed under armed guard, and forcibly removed from their ship. 
They were also forcibly taken over a 3-dag period to several loca- 
tions in and around the Cambodian mainland for no apparent good 
reason, except that maybe the Cambodians contemplated detaining 
them for an extended period of time.1s4 Finally, they were exposed 
to dangers, to hostile action which !vas in large meamre precipi- 
tated by the failure of Cambodian authorities to respond to efforts 
to communicate with them and explain their actions and inten- 
tions.lgs 

Appiying the principle of relativity of rights, i t  would appear the 
L'nited States right of protection outweighed what appeared to be a 
limited interference with Cambodia'8 territorial integrity off the 
mast of that country. 

l e r S r i  i d ,  note 40. 
L1'See i d ,  text above notes 47 and 113, ~ u p r a  
I s 6 S r o  i d .  note3 74, 79,  121, 131, and 134.38, m p m  
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4 Immediacy of V~olatian 

I t  is clear that the danger was an ongoing one. Moreover, it can 
be argued that,  in light af what was happening, the lack of an over- 
ture an the part of Cambodian au thon tm generated a well-founded 
concern on the part of United States officials that the crew would be 
further victimized unless swift action was taken.'sG In  this regard it 
should be noted that a t  one point during their captivity the crew 
was told they would be shot if they went outside their sleeping 

A s  previously pointed Out, a State need not wait for an 
actual violation to occur before taking protective action t o  prove to 
the most skeptical that a danger exists.1s8 

5. Ralatite Disinterestedriess of the Aetisg State 

Insofar as the motives of the United States are concerned, the 
evidence indicates that political considerations were among the fac- 
tars which motivated the intertentlonary action. They included. for 
example, the fear of being generally perceived as a "paper tiger": 
restoring credibility among allies in  v iew of recent setbacks in 
Southeast Asia; curtailing aggressive overtures by North Korea 
against South Korea; fear of another Pueblo incident and humihat- 
ing negotiations: and deterring interference with the freedom of 
ocean n a v ~ g a t i o n . ~ ~ *  Kevertheless, it has been consistently pointed 
out that the overriding concern and motive for  the action was the 
protection of United States nationals.20o This 1s certainly how the 
majority of the international community viewed it in applauding the 
United States action.2o' 

1QeSer  pari I of this article, 82 MII. L Rev. 52 54,  i5, notes 41-49 53, and aeeam- 
pBnylng text 
l"Srr  id, notes 40-41, 4 7  121. and aeeampanymp text.  S r r  natei 4.9, 18. and 
~ c e ~ m p a n y m g  text.  aupra S e e  o l e o  Presidential letter 10 Congreas. infra Appen- 
dix D 

*ohSee U S K e a 8  B World Repart, Mag 26. 1971, a t  17-19 
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6. Degree of Coercice Measures Employed 

Here we are concerned a i t h  the measures taken as part of the 
interdiction operation against Cambodian gunboats and the fishing 
YBSSBI carrying the crew to the mainland on Wednesday, May 
14th.2n2 Included also are the recoverv onerations carried out on the " .  
following day against the Mayaguez, Koh Tang Island, and the 
Cambodian 

I t  is submitted that the interdiction measures were a necessary 
and reasonable exercise of force. They w r e  an attempt to prevent 
members of the creu from being moved to the mainland. Such 
movement would have made their rescue much more difficult, if not 
impossible, and would have involved use of much greater force and 
interference with Cambodia's territorial integrity. The primary 
measwe used in the operation, jet  fighters, was the only one avail- 
able at the time. Other recovery personnel and equipment were not 
yet in the area. The fighters attacked the gunboats only after visual 
and other warnings failed to turn the gunboats and the fishing ves- 
sel back t o  the Koh Tang, and only after they were fired upon by the 
gunboats. I t  seems clear that the measures were employed against 
the gunboats and fishing vessel in a calculated and prudent manner, 
moving progressively in steps from loiv to high intensity 

It does not appear that anyone has objected to the methods used 
to recover the ship itself. N o  shots were fired by or from the de- 
stroyer which wss involved in the operation, and every precaution 
(e.g., bullhorns, interpreters) was taken to warn anyone on the 
Mayaguez af the intentions of the boarding party.204 

I t  is submitted also that the landing operation involved only an 
amount of force reasonably calculated to accomplish the rescue of 
members of the crew.. They were genuinely thought to still be on 
Koh Tang laland.205 I t  is reported that, upan observing the Fishing 

lolSee paif 1 of this article, 32 Mil. L. R e v .  63-66. f e l l  at notes 80-101. 
EoBSee i d ,  text a t  notes 131-63. 

' o ' S ~ i  t d ,  notes 121. 128, 153, and ~ecompany lng  text.  S e e  note 11 2nd aeeom- 
panying text.  mpra See 0180 Presidential statement ta Congress, Appendix D, 

90'Scr part 1 of this article, 32 Mil L. R e v .  15, text at note 139 

mi." 
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boat with it8 American passengers approaching the U.S.S. Wilson, 
the commander of the destroyer s t a t ed  

[Ulp until t x o  minutes ago I irould h a w  bet anything 
that the creir. of the Mayaguez was on the ialand. I t  w a s  
so logical, w t h  only 1,500 to  1,600 yards of i r a t e r  
reparating the ship and the Island. In this atrange Cam- 
bodian chess game. why nould Phnam Penh move all 
their pannr to the mainland (the Commander \%-as a chess 
expert)? I t  didn't make sense. Xot unless they were going 
to keep them on the mainland.208 

The amount of force employed in the landing was far from being 
excessive. If anything, it .as not enough, for from the beginning, 
the operation was in trouble due to unanticipated atiff resistence 
from a force ranging from 150 to 300 Cambodian In fact. 
after eventual establishment of a beachhead, the ianding operation 
turned into a 12-hour defensive evacuation operatimZoa 

Also indicative of the reasonableness of the measures employed 
on Koh Tang was the plan to use three Cambodian language experts 
with bullhorns, who were to announce to the islanders that the 
landing farce would leare peacefully if the Cambodians would sim- 
ply release crev members held captive by them. A3 it turned out, 
the helicopter carrb-ing these experts WL shot down a mile from the 
island during the initial landing, and. therefore, the plan was not 
implemented.208 

There is some question concerning the reasonableness of the 
dropping of America's largest conventional bomb on the ialand dur- 
ing the engagement. It should be noted, however, that the evidence 
does not indicate that anyone v a s  killed or injured from this action. 
and that i t 3  purpose, a3 indicated earlier, was either to clear an 
alternate landing area for helicopters, 01 t o  create panic and divert 
the attention of the Cambodians at a time when the evacuation ef- 
forts were in trouble.210 

~~~ 

" O ~ R .  R ~ ~ ~ ~ ,  8uupTo me iaa at 213 
10'Srs pari 1 of this article. 82 Mil L R e \ ,  75 ,  text a t  note 138. 
10'Srr  i d ,  text at  nuteh 160-62. 
"*See i d ,  text a t  nore 137 
'L'Srr r d ,  text st note 160 
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The most troublesome aspect of the measures employed in the 
rescue and recovery operation concerns the necessity for the main- 
land operations. These involved the bombing of the Ream airfield, 
where several American-made T-28 propeller-driven trainers were 
located and 17 of them destroyed. A second Ltrike vas directed 
against a fuel storage area at the Ream naval base in the port of 
Kompong Som, where some 2400 Cambodian troops and aeveral 
gunboats were believed to be stationed.211 

The mainland strike8 were originally designed, in part ,  to bring 
pressure to bear on Cambodian authorities to release any af the 
crew who might have been held on the mainland.212 This is can- 
firmed in the remarks of Secretary of State Kiaainger, including 
those indicating that a relationship existed between the release af 
the crew and the attacks on the ma1nland.~13 Further confirmation 
comes from the comments of Secretary of Defense Schiesinger, who, 
in support of the mainland bombing, stated that Cambodia's decision 
to release the crew was primarily the direct result of this bomb- 
mg.214 

I t  1% significant t o  note that, although these decisionmakers at- 
tempted to establish a relationship between the bombing and the 
creds release, the fact of the matter is that, s t  the time of the first 
str ike,  which was against the Ream airfield, the ere* of the 
Mayaguez was already boarding the U.S.S. Wilson. 

Although denied by United States decisionmakers,z'E this pres- 
sure tactic haa a punitive aspect. This causes i t  to look more like a 
forcible reprisal,216 than a meamre of self-defense directly and im- 
mediately related to the actual rescue of nationals And it is the lack 
af this punitive aspect that distinguiahea self-defense measures, 
which are preventire in c h a r a ~ t e r , ~ ~ '  from reprisals. As pointed out 
earlier i n  this paper, forcible reprisals are unlawful under the 
United Nations Charter provision8 limiting the use of farce.2LB 

= I s l e  i d ,  re* t  nr notes 127, 155-68 
" ' S e e  i d ,  text at  notes 12-13, 15-17 
lLrSrr I d ,  text at notes 12-13  
" L ' S r r  t d ,  ferL B L  note 16 
l "See d ,  text st nares 15. 18.  
*> 'See rd ,  t e x t  ai notes 37-88, 
" ' S e e  i d ,  text at  nofa 66 
llBSee i d ,  text sf note 40 
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The mainland bombing uas also designed, in part ,  to protect 
against any attack on United States troops a t  Koh Tang Island by 
the estimated 2400 Cambodian troops beliered to be stationed m the 
vicinity of the Ream naval base, or by planes from the Ream air 

Confirming this purpose, President Ford stated: 

I am not going to risk the life of one Marine. I'd never 
forgive myself. If the Cambodians attack the Mannes. it 
would be too great a risk not to have this supportive ac- 
tion on the mainland.22o 

The mainland bombing must also fad as a protectire defense 
measure in that it did not meet the principle of neeessitg required 
by the concept of self-defense. The evidence doer not show immedi- 
acy of a threat fmm the mainland. In  fact, there appears t o  be nu 
evidence to jhou that any preparations were being made to use 
either the troops or the planes in question to attack the marines, 
who s e r e  some 35-40 miles away. Further,  It appears that the set-  
ond United States atrike i ~ a s  not directed against any troop coneen- 
tration, but at a fuel storage area. I t  IS difficult to see how this 
property became a threat to the marines on Koh Tang lsiand. Fi- 
nally, in view of the aupenor air power that was axailable. it is dif- 
ficult to believe that the United States felt it necessary at the time 
to bomb a handful of T-28 propeller-driven trainers. 

Like the dropping of America's largest conventional bomb on Koh 
Tang, the mainland bombing appears, in large measure. to have 
been a precautionary action. The energies and attention of the 
Cambodians s e r e  supposed thereby to be diverted to other things, 
in the event the> were contemplating any countermeasures against 
the actions then taking place in the Gulf of Siam. If considered in 
this light, then the United States has, by its actions, failed in Its 
obiigatian aa an intervening State to  respect and t o  avoid affecting 
unnecessarily the territorial integrity and political independence of 
Cambodia. 
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I t  is obvious that the United States met this test .  Starting with 
the interdiction operation, the intervention lasted less than two 
days and vas immediately terminated when the last of the marines 
was evacuated from Koh Tang Island. 

8. Erhausfion o j R e m e d i e s  bg Pacific Means 

Reasonable attempts to settle the crisis diplomatically were un- 
dertaken by the United States in satisfaction of the criterion. Al- 
though it had no relations with the new regime in Cambodia, the 
United States attempted to engage the services of the United h'a. 
tions Secretary General,'2' Peking,lZ2 Prince S i h a n a ~ k , ~ ~ ~  the pub- 
lie media, and private s 0 u r c e 8 ~ ~ ~  in an effort to settle the matter 

Cambodia, on the other hand, failed to respond to any 
diplomatic overtures or other premures far some two and one-half 
days.2Z6 And when a Cambodian response finally reached the United 
States, military operations were weli underway.22' Moreover, the 
response was full of propaganda and did not clearly indicate the 
Cambodians' intentions with regard to the 

Although some may contend that the United States did not allow 
enough time for diplomacy to nork,22B the extent of time given to 
diplomacy was reasonable in rieu- of the influence of other factors in 
the situation, such as the lack of any response by Cambodia to di- 
plomatic initiatives; the nature of the Mayaguez seizure and sub- 
sequent movements of the ship and crew towards the mainland; 
Cambodian resistance during the United States interdiction opera- 
tion; the possibility that some of the crew had already been moved 
to the mainland; the risk that further delay might have made rescue 
and recovery impossible; the hastile nature of the new regime and 
fears of another Pueblo incident; and the pressures exerted by 
Thailand in objecting to the use of its territory as a base of apera- 

z"lSee i d ,  nates 74, 134 
lllSee i d ,  DOLI 121 and text at note 50. 
p " a l d .  
'* 'See  i d ,  text sf notes 118-21 
"":Id 
2 ' 8 S r r  t d ,  text at natea 128, la6 
s"'Ser text  a t  note3 137-47 
llBSre i d ,  t e x t  at natea 141-47 
'"SSae i d ,  far example, note 13s and ~eeampanylng text 
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tions for the rescue and recovery of the M l a y a u g e ~ . ~ ~ ~  The require- 
ment for use of pacific remedies calls only for such reasonable at- 
tempts. as the situation permits. .4nd as one United Nations official 
observed. "I t  was all too obrioua; the Cambodian8 mere not ready 
for 

8 Lock o j  a n y  " t i e r .  ) l iCOl' i (SI  

I t  18 obvious that international enforcement maehiner: \w.s not 
likely to be effective in the present case. And even if it had been. 
delay would hare been inevitable, thereby preventing a timely re- 
sponse, which was demanded by the situation. Only diplomatic 
methods !%-ere forthcoming fmm the United Kationr, and they too 
proved to be ineffective 

IO. Repor tzng  o j  Actions of t h e  Inteiwri i?ig S t o t e  

The record is quite clear on this point. The actions both con- 
templated and carried out by the United States were promptly re- 
ported to  the United Nations Secretary General and the Security 
Council. together with explanation and This was ~n ac- 
cordance with article 51 of the United Nations Charter 

11 Prio,,ity ofCol lec t iLe  Act;on 

Although attempts were made to obtain the diplomatic 8ervices of 
other States, no attempts mere made to obtain acti ie military sup- 
port in the action for obvious reasons. Homerer, the territory of 
Thailand \vas uaed as a base for  some operations dunng the crisis 
period. And although Thailand strongly voiced her objections t o  the 
use of her termor:- for reasons set forth elsewhere in this paper.234 

,'OThese factors were rummarlzed I" remarks b) Secretary Kisslnger at a ness 
conference on 16 Map 1975 They m e  q u o t e d  ~n parr 1 of thls article. 82 MII L 
R e v  70-71. note 1?1 P e r  illdo d ,  text at  note 126, id nates 53. 94. 131-36 

l"LSer i d ,  note 136 
*"see I d ,  text at  note 121 
L""Sre text of letterr ~n Appendix B. %",(?a 
*%See pari 1 of this article 82 MI] L. Re, 56 67.  note 63 and aecompany~ng text.  
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it is interesting to note that no active measures were taken by her 
to prevent such use by the United States during the crisis 
It should ais0 be noted that rrorld reaction to the seizure and sub- 
sequent rescue and recovery action w . 8  overwhelmingly in favor of 
the United States.*36 

I?.  I n w t a t z u n  to  Vse Fovee 

The nonapplicability of this criterion in the present ease is ob- 
vious, 

is. s i<,nmnig 

of the criteria above: 
The following general observations are baaed upon the application 

(1) The persons protected were United States nationals, and the 
property w e  theirs also 

(2) Their fundamental rights of life and liberty were involved. 

(3) There w a s  serious and substantial violation of these funda- 
mental human rights. 

(4) The violation was both ongoing and imminent 

(5 The United States acted with relative diiinterestedness. 

(6) Except  for the mainland air s t r ikes ,  the United States  
employed an amount of force reasonably necessary and prapor- 
tionate to the need ta accomplish the rescue and recovery of its na- 
tionals. The force used did remect as far as oassible. and did not 
unnecessarily interfere with the territorial integrity and political 
independence of Cambodia. 

( 7 )  The protective action %%-ad only of a duration necessary to 
achieve the rescue and recovery of United States nationals. 

*‘lid 
* “ S e e  U S N e r s  & World Repart. May 26. 1976 at 19-22 
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(8) To the extent permitted by the snuation, the United Stater 
first made reasonable attempts to effect a solution by peaceful 
means. 

(9) Effective enforcement action by the United Nations or other 
international organization 6 8 s  not forthcoming. 

(10) The United States reported i t s  actions to the United Katione 
in a timely and proper fashion. 

(11) The United States did not attempt t o  obtain the active mili- 
tary support of other States in the action. Morearer. it did not ap- 
pear that any such support uould have been forthcoming, had such 
an effort been made. 

(12) The critenon of inritanon or consent t o  intervene 1s not ap- 
plicable in the present case. 

111. CONCLUDING REMARKS 

This paper has attempted to deacribe, analyze and determine the 
validity of a series of claims of legal right asserted by the United 
States concerning the seizure of one of its merchant ships bg Cam- 
bodian a u t h ~ r i t i e s , ~ ~ '  with the result that. 

1. The assertion that the seizure of the hlayaguez was an act of 
piracy is invalid. Aa article 16 of the 1968 Convention on the High 
Seas makes clear, piracy consists of illegal acts of violence corn- 
mitted "on the high sear" for "private ends" by the crew of a "pri- 
vate ship"-not b? a governmental vessel, for a governmental pur- 
pose, in claimed territorial \raters. The failure t o  consult with and 
rely upon the adriee of international l a ~ y e r s ,  as \<ell 8s the political 

l"Hesrlngs caneermng t h e  $ e m r e  and weavery of the hlayaguer were conducted 
b i  the House Subcommittee on Internslions1 Pol i l ics l  and Yilitarr Affalrr of the 
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basis for the assertion, is apparent from the analysis of this claim, 
above. 

2.  The claim that the Yayaguez Ras seized on the high seas 
likeuise cannot stand in light ofpast trends and the present practice 
of the international community of States. If any rule of general ap- 
plication concerning the extent of territorial seas e x i m  today, it is a 
12-mile rule. This would bring the Xayaguez within claimed Cam- 
bodian territorial waters at the time of the seizure. 

The analysis of this claim further indicates B need for an interna- 
tional convention on the extent of territorial waters for all nations. 
Such an agreement should prevent disputes of this nature from 
arising in the future. 

3.  The validity of the United States claim to the right of actual 
engagement in innocent passage is apparent fnm the analysis. Ap. 
parent also is the unlawful and serious conduct of the Cambodian 
authorities in infringing upon this right. In  addition, the treatment 
of this claim above s h o w  the present vagueness of the law an the 
subject of innocent aassaee. There is need to clarifv further the .~ 
character of innocent passage, as u-ell as the rights and 
of bath the coastal and flag States with respect to it. 

obligations 

4. The claim of action in self-defense to protect nationals is argu- 
ably valid. This is true despite criticism that this rationale is na 
longer acceptable under international law because of its potential 
for a b u e  and because of the limitations of the United Nations Char- 
ter on the use of force and intervention. 

The related claim that the meaaures employed by the United 
States to  protect nationals were reasonable under existing interna- 
tional standards is, with one exception, also vaiid. The mainland 
bombing operations cannot stand, for reasons discussed earlier. 
Discussion above has attempted to stimulate support for a policy 
calling for a limited measure of unilateral forcible self-help to pra- 
tect human rights and fundamental freedoms in the world arena. 

The absence of effective international machinery to protect 
human riehts, coupled with the inability of the world community to 
promptly respond in an institutionalized manner to situations where 
the well-being and freedom of human beings are threatened, demon- 
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atratea the continuing need for as vel1 as the legal validity of a lim- 
ited right of individual self-defense to protect national3 by armed 
force. Both the supposed absolute doctrine of nonintervention and 
the ''elassic" approach to the Charter's prohibition against the use of 
force leaves this imiter with the impression that individuals in  many 
parts of the world today may have l e i8  protection than in preriaus 
times. 

I t  is conrrar:. to all that 1s decent. moral, and logical t o  require a 
State to stand aside and watch while human nghts violations take 
place, i n  order t o  meet the requirements of some blanket or 
blackletter prohibition against the use of force a t  the expense of 
more fundamental human \-allies. Even a system of minimum public 
order demands a certain amount of justice, respect, and protection 
for indiridual; 

V'hiie the banners of sovereignty and conflict-minimization should 
continue to fly high in the international arena, the colors of self-help 
t o  protect by force if necessary the norld's most valuable resource, 
people, must also be displayed in certain emergency situation8 for 
the sake of innocent victims of tyranny. This must be the case until, 
If ever ,  effective international enforcement machinery is made op- 
erational. 

As this paper has attempted t o  show. abusive inroeation of the 
right of self-defeme t o  protect nationals abroad can be a danger.. 
However. this danger is minimal when considered in light of the 
fundamental human value3 at stake. It is therefore strongly recom- 
mended that prompt and serious consideration be given to the 
enactment of a convention or resolution providing for the authoriza- 
tion of self-help measures. or for intervention bj- the United Ka- 
t iom, a regional body, or a group of States. Such self-help measures 
or other interrention could be used only where substantial viola- 
tions of fundamental human rights or freedomi: are ongoing os im- 
minently threatened. The reaponaible State m u i d  ha te  either to be 
unable or unwilling to act effectively i n  the matter. Such a proposal 
should contain both authorization furmrrrr-ent ion,  and s t r m  control 
measures and other safeguards umilar t o  the criteria constructed in 
the preceding section from the efforts of noted scholars who ha\e 
examined doctrine and practice on the subject. 

A proposed resolution providing for a similar authorization of in- 
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terventian by the United Nations, a regional organization, or a 
group of States has been drafted. I t  can aim be used as a guide for 
t he  slightly broader convention or resolution recommended 
herein.238 It is submitted that such a step could lead to striking a 
falorable balance betiwen the need far minimum public order and 
the protection and promotion of human rights. Human rights in this 
context include. in other words, that which has been declared an 
essential State interest, the protection of nationals. 

For the benefit of those who are primarily interested in upholding 
at the expense of other values the principle of nonintervention and 
prohibition an any use of force. the folloamg obseriation of Profes- 
sor Lillich is offered. He has pointed out that "a prohibition of vio- 
lence is not an absolute virtue; it has to be weighed against other 
values as ~ ~ e 1 1 . ' ' ~ ~ ~  Considering the still decentralized condition of 
the international community. the majar purposes of the United Ka- 
tions must be understood to include recognition of humanitarian 
self-help relief against prior unlawfulness. As was declared by a 
noted atateaman: "Peace E a coin which has two sides: one is the 
avoidance of the use of force, and the other is the creation of condi- 
tions of justice. In the long run.  you cannot expect one without the 
other 11240  

l S n S e r  Note, 4 Prapoaed Reraliitian Providing for the Au!haniolzos o l l n t a r -  
tention bg t h e  CnitrdSa!ions, a Regional Oigoa i ia t im or e Group ofSlatra m 
a Stotr Committing G r m a  Violations oiHlimar Rights. 13 \'a. J. Inf ' l  L. 340 
(19131. 

*EoLillich. Forcible  S e l f - H e l p ,  m p r o  note 69, at 6 5 .  
*"Statement of Secretary of State Dulles. quoted ~n Lil i ich, Forcible S e l f - H e l p ,  
SUPTO note 89, at  61 
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(This map v a s  originally published as the frontispiece t o  Roy 
Raaan .  Four Days of llayaguez (19ib). It is reproduced here with 
M r .  Roivan's kind permission.) 
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[74 Dep't of State Bull. 720 (197511 

U.S.  LETTER TO U.N. SECRETARY GEKERAL, DIAY 14 

USUN press release 40 dated May 14: 

Dear Mr. Secretary General. The United States Government 
wishes to draw urgently to your attention the threat to interna- 
tional peace which has been posed by the illegal and unprovoked 
seizure by Cambodian authorities of the U.S. merchant vessel, 
Mayaguez, in international waters. 

This unarmed merchant ship has a crew of about forty American 
citizens. 

As you are no doubt aware, my Government has already initiated 
certain step8 through diplomatic channels, insisting on immediate 
release of the vessel and c rew We also request you to take any 
steps within your ability to contribute to this objectire. 

In  the absence of a positive response to our appeals through dip- 
lomatic channels far early action by the Cambodian authorities, my 
Government reserves the right to take such measures as may be 
necessary to protect the lives of American citizens and property, 
including appropriate measures of self-defense under Article 51 of 
the United Sations Charter. 

Accept, hlr. Secretary General, the assurances of my highest con- 
sideration. 

Sincerely, 

JOHN SCALI 
[G.S .  Representative to the L'nited Nations] 
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U.S. LETTER TO U.S. SECURITY COUNCIL 
PRESIDENT, MAY 14 

3ly Government has instructed me to inform p u  and the 31em- 
bers of the Security Council of the grave and dangerous situation 
brought about by the illegal and unprovoked seizure b>- Cambodian 
authorities of a United States merchant vessel. the S.S. 3Ia)aguez. 
in international waters in the Gulf of Slam. 

The S.S. hlayaguez, an unarmed commercial \esse1 owned by the 
Sea-Land Corporation of Xenlo Park, Neu Jersey, ivas fired upon 
and halted by Cambodian gunboats and forcibly boarded at 9:16 
p.m (Eastern Daylight Time) on May 12. The boarding took  place 
at 09 degrees, 48 minutea north latitude, 102 degrees. 58 minutes 
east longitude. The vessel has a crew of about 40 ,  all of xihom are 
United States citizens. At the time of seizure. the S.S.  3layaguez 
was en route from Hong Kong t o  Thailand and !vas some 52 nautical 
miles fyom the Cambodian coast. I t  WBS some 7 nautical miles from 
the Islands of Pouio W a l  ahich, my Government understands. are 
claimed by both Cambodia and South Viet-Sam. 

The vessel was on the high seas, ~n international shipping Ianea 
commonly used by ships calling at the various ports of Southeast 
Asia. Even if, in the view of others. the ship were considered to be 
within Cambodian territorial waters. it would dearly have been en- 
gaged in innocent passage to the port of another country. Hence, its 
seizure a.ae unlanful and involved a clearcut illegal use of force. 

The United States Government understands that a t  present the 
S.S. Nayaguez is being held by Cambodian naval force8 at Koh Tang 
Island approximately 15 nautical miles off the Cambodian coast. 

The United States Government immediately took steps through 
diplamatie channels to recover the vessel and arrange the return of 
the crew. It earnestly sought the urgent cooperation of all con- 
cerned to this end. but no response has been forthcoming. In the 
circumstances the United States Government has taken certain ap- 
propriate measures under Article 51 of the U S  Charter whose pur- 
pose it 1s to achieve the release of the reisel  and its c r ew 
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I request that this letter be circulated as an official document of 
the Security Council. 

Sincerely. 
JOHiY SCALI 
[U S Representative to the United Kationsl 

APPENDIX C 

35 F a d s  07, Fsle 331 (1973 

MAY 15 CAMBODIAN COMMUNIQUE OFFERING 
TO RELEASE THE MAYAGUEZ 

Since w e  liberated Phnom Penh and the entire country, U.S m. 
perialism has conducted repeated. successive intelligence and es- 
pionage activities Jvith B view to committing subversion. sabotage, 
and provocation against the newly liberated Xew Cambodia in an 
apparent desire to deny the Cambodian nation and people, who hare 
suffered all manner of hardships and grief far more than fire years 
because of the U.S. imperialist i iar  of aggression, the right to sur- 
r ive,  to resolve the problems of their economy and build their coun- 
t q  on the basis of independence and initiative as an independent, 
powerful, neutral and nonaligned nation Secondariig, the U.S. im- 
perialists hare tried to block our sea routes and ports as part af the 
above mentioned strategic goal. 

In the air, U.S. imperiaiiat planes hare been conducting daily es- 
pionage flights o v e r  Cambodia, especially over Phnorn Penh, 
Slhanaukrille, Sihanoukrille port and Cambadia'a territorial waters. 
They even resorted to an insolent show of force, trying to intimidate 
the Cambodian people. On the ground, U.S. imperialism has planted 
its strategic forces to conduct subversive. sabotage and destructive 
activities in various cities by setting fire to our  economic, strategic 
and military positions and so forth. 

On the sea, it ha8 engaged in many espionage actiYities. U.S. im- 
perialist spy ships have entered Cambodia's territorial waters and 
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engaged in espionage actinties there almost daily, especially in the 
areas of Sihanoukvilie port, from Prmg Tang and Wai Island, to 
Pres Island, south of Sihanoukrilie. 

These ships ha i e  been operating as fishing vessels. There have 
been tu"  or three of them entenng our territanal uaters daily. 
The> hare secretly landed Thai and Cambodian nationals to  contact 
their espionage agents on the mainland. Those who were captured 
have confessed all of this to us. 

Some ships cam? dozens of kilograms of piastic bombs and x ie ra1  
radio-communication sets uith ahieh they tl'y to arm their agents to 
sabotage and d e m o y  our factories. porte, and economic. strategic 
and military positions. These persons hare successively confessed to 
us that they are CIA agents based in Thailand and that the? en- 
tered Cambodia's territorial waters through Thai waters. 

On May 11. 1975, our naval patrol captured one ship near Prince 
Island facing Sihanoukrille port. This ship, disguised as a fishing 
boat, i i a s  manned by a crew of seten heavily armed Thais carrying, 
among other things, t w o  12.7-mm machine guns and a quantity of 
plastic bombs, grenades and mines. At the same time. we found a 
powerful U %built radio-teletFpe set capable of maintaining com- 
munications from one country to another. 

Theae people hare admitted that they are C I A  agents sent out to 
conduct sabotage actinties and to make contact uith the forcer set 
up and planted by U.S. mpenaiiam before it wthdrew from Cam- 
bodia. Later o n ,  at daan  on 18 Yay. another ship manned by seven 
Thai nationals and disguised as a fishing vessel reached Pres Island 
near Sihanoukrilie port uith the same mention as the preiioua 
ships. These ship; a w e  operating in the terntonal waters of Cam- 
bodia. At certain points they rnoied wathin only four o r  f i t e  
kilometers fmm the coast, a t  other times they even accosted Cam- 
bodian islands and landed at these islands. Such was the case a t  
Prmg. Pres. Teng and other islands 

This is a definite encroachment on Cambodia's sorereignt>---an 
encroachment they dare to make because the) are strong and be- 
cause Cambodia is a small and poor country uith d smd1 population 
that has just emerged from the V.S. imperialist uar  of aggression 
lacking all and needing everything. The Cambodian nation and 
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people. though just emerging from [the] U.S.  imperialist war of ag- 
gression and needy as they are, are determined to defend their ter- 
ritorial waters, national sovereignty and national hanor in accard- 
ance with the resolutions of the N.U.F.C. (Katianal United Front of 
Cambodia) and of the successive national congresses. Accordingly, 
Cambodia's coast guard has never ceased its relentless patrols in- 
side Cambodia's teryitorial waters. 

As part of the U.S. imperialists' espionage activities in our ter- 
ritorial waters, on Ma) i ,  1975, a large vessel in the form of a mer- 
chant ship flying the Panamanian flag entered deeply into Camba- 
d i m  territorial waters bettieen Wai and Tang Islands and intruded 
about 50 kilometers paat Wai Island coastward. Seeing that this 
ship had intruded too deeply into Cambodian territorial waters, our 
patrol then detained it in order to examine and question the crew 
and then repart to higher authorities, who would in turn refer the 
matter to the R .G .S .U .C .  (Royal Government of the Kiational 
Umon of Cambodia) for a decision. We did not even bother to in- 
quire about the ship's cargo. 

The crew w a s  composed of Thais, Taiwanese, Filipinos and 
Americans. It v a s  evident that this ship, having intentionally w o -  
lated Cambodian territorial r a t e r s ,  has only two possible goals: 
either to conduct espionage or to provoke incidents. It certainly did 
not lose its xay. If it did i t  would not have entered OUT waters so 
deeply. However, the R.G.K.L' C.  has decided to allow this ship to 
continue its route out of Cambodia's territorial waters. This is clear 
proof of our goodwill. Though this ship had come to provoke us in- 
side our territorial ua t e r s  we still shaued our  goodwill 

Then on 12 May 1976 a t  1400 our patrol sighted another large 
vessel steaming toward our waters. We took na action at first. This 
ship continued to intrude deeper into our waters, passing the Wai 
Island eastward to a paint four or five kilometers beyond the is- 
lands. Seeing that this ship intentionally violated our natera,  our 
patrol then Stopped it in order to examine and question i t  and repart 
back to our higher authorities so that the latter could repart to the 
Royal Government. This r e ~ ~ e l  sails in the form of a merchant ship 
code-named Mayaguez, flying American flags and manned by an 
American crew. 

While we were questioning the ship, two American F-105 aircraft 
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kept circling O Y ~ Y  the ship and over the R a i  and Tang Islands until 
evening. From dawn on 13 Yay between four and six American F- 
103s and F-111's took turns for 24 houri savagely strafing and 
bombing around the ship, the Rai and Tang Idande and Sihanouk- 
ville port area. At 0630 on 14 May six U.S.  F-105 and F-I l l  aircraft 
resumed taking turns strafing and bombing. According to a prelim,. 
nary report, two of our patrol vesseis were sunk. We still have had 
no precise idea of the extent of the damage done or the number 
killed among our patrolmen and the American creiumen. 

What was the intention, the reason, for this ship entenng our 
territorial waters: We are convinced that this American ship did not 
lose i ts  way, because the Americans h a w  radar,  electronic and 
other most sophisticated scientific instruments. I t  id therefore e n -  
dent that this ship came to violate our waters, conduct espionage 
and provoke incidents to create pretexts or mislead the opinion of 
the uorld people. the American people and the American politi- 
cians, pretending that the Cambodian nation and people are the 
provocateurs while feigning innocence on their part. 

The world people, the American people and the American politi- 
cians hare already seen the U.S.  imperialists succemfully bullying 
the peoples of small countnes who refused to bow to their \\ i l l .  The 
U.S imperialists used to bully Russia in the past. Cuba, China. 
So r th  Korea, North Vietnam and other countrie8 hanng  independ- 
ence and honor were also bullied by them Nan they have created 
the incidenr in Cambodian territorial uatera to create a pretext for 
attacking the Cambodian nation and people. However, w e  are confi- 
dent that the world people, as ivell as the American people, youth 
and politicians who love peace and justice will clearly see  that the 
Cambodian people-a small, poor and needy people just emerging 
from the U.S. imperialist n a r  of aggression-have no intention and 
no iuheremthal. no possibility of capturing an American ship c r o ~ s -  
ing the open sea8 a t  large. W e  are able to capture it only because It 
had violated our territorial waters too flagrantly, and had come too 
close to our 11038. 

Therefore, the charge leveled by the U.S. mpenalists-that w e  
are 388 piratea-is too much. On the contrary, it is the U.S. im- 
perialists who are the sea pirates who came to provoke the Camba- 
d i m  nation and people in Cambodian territorial x-aters, just as they 
had only fomented subversion in our country, staged a coup d'etat 
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destroying independent, peaceful and neutral Cambodia, and cam- 
mitted aggression against Cambodia causing much destruction and 
suffering. Now they are looking for pretexts to deceive norld opin- 
ion and that of the American people and politicians eo  as to destroy 
a country which refuses to bow to their will. We are confident in the 
goad sense of the world people and the American people, youth and 
politician8 who love peace and justice. 

Regarding the Mayaguez ship, v e  hare no intention of detaining 
it permanently and we have no desire to stage provocations. We 
only wanted to know the reason for its coming and to warn i t  
against violating our ivaters again. This is why our coast guard 
seized this ship. Their goal was to examine it, question it and make 
a report to higher authorities who would then report to the Royal 
Government so that the Royal Government could itself decide to 
order it to 5%-ithdraw from Cambodia's territorial waters and warn i t  
againat conducting fuurther espionage and proxocative activities. 
This applies t o  this Mayaguez ship and to any other vessels like the 
ship flying Panama flags that we released on May I ,  19% 

Wishing to provoke no one or to make trouble, adhering to the 
stand of peace and neutrality, we will release this ship, but we will 
not allow the U.S. imperialists to violate our territorial waters, 
conduct espionage in our territorial waters, provoke incidents in our 
territorial na t e r s  or force us t o  release their ahips whenever they 
want, by applying threats. 

Hu Nim 
R.G.N.U.C. Information and 
Propaganda Minister 
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[ i 4  Dep't af State Bull. 721-22 (19i;)l 

STATEMENT BY WHITE HOUSE PRESS 
SECRETARY, MAY 14 

White House press release dated &lay 14: 

In further pursuit of our efforts t o  obtain the release of the SS 
.Magague2 and its crew, the President has directed the folloiring 
military measures, starting this evening Washington time: 

--U.S. marines to board the SS .Mnyaguez 

--U.S. marines to land on Koh Tang Island in order to rescue any 
crew members a8 may be on the island. 

-Aircraft from the Carrier Cor.01 Sea to undertake associated 
military operations in the area in order to protect and support the 
operations to regain the vessel and members of the crew. 

MESSAGE TO THE CAMBODIAN AUTHORITIES 
FROM THE U.S. GOVERNMENT, MAY 14 

White House press release dated Milay 14: 

We have heard radio broadcast that you are prepared to release 
the S S. M a y a g u e r  We welcome this development, if true. 

As you knai i ,  w e  hare seized the ship. As soon a3 you issue a 
statement that you are prepared to release the crew members you 
hold unconditionally and immediatelv, ne will promptly cease mili- 
tary aperat,ons. 
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STATEMENT BY PRESIDENT FORD, MAY 15 * 
At my direction, United Stater force8 tonight boarded the Ameri- 

can merchant ship S.S. Y n y a g u e z  and landed at the Island of Koh 
Tang for the purpose of rescuing the crew and the ship, which had 
been illegally seized by Cambodian farces. They also conducted sup- 
porting strike8 against nearby military installations. 

I have now received information that the vessel has been recov- 
ered intact and the entire crev has been rescued. The forces that 
have successfully accomplished this mis8ion are still under hostile 
fire but are preparing to disengage. 

I wish to express my deep appreciation and that of the entire na- 
tion to the units and the men who participated in these operations 
for their %alar and for their sacrifice. 

PRESIDENT FORDS LETTER TO THE CONGRESS, 
MAY 15 * 

May 15, 1976 

DEAR MR. SPEAKER: (DEAR MR. PRESIDEA'T PRO T E M )  
On 12 May 1976, I was advised that the S.S. Mayaguez, a merchant 
r e s d  of United States registry en route from Hong Kong to Thai- 
land with a U.S. citizen crew, was fired upon, stopped, boarded, 
and seized by Cambodian naval patrol boats of the Armed Forces of 
Cambodia in international waters in the vicinity of Poulo Wai Is- 
land The seized vessel was then forced to proceed to Koh Tang 
Island where i t  was required to anchor. This hostile act \?-as in clear 
violation of international law. 

In v i ea  of this iliegal and dangerous act, I ordered, as you have 
been previously advised, United States military forces to eonduct 
the necessary reconnaissance and to be ready to respond if diploma- 

*Made in the press briefing room a t  the White House a t  12:27 
a.m. e . & . ,  broadcast live on television and radio (text from White 
House press release). 
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tic efforts to secure the return of the r e a d  and its personnel u e r e  
not aucceaaful Two United States reconnaissance aircraft in the 
course of locating the Mayaguez sustained minimal damage from 
m a l l  firearma. Appropriate demands for t he  r e tu rn  of t he  
Mayaguez and its crew u e r e  made, both publicly and privately, 
without S U C C ~ E S .  

In  accordance uith m> desire that the Congieaa be informed a n  
this matter and taking note of Section 4(al(l) of the \Tar Punerr 
Resolution, I wish to report to you that at about 6 9 0  a.m.,  13 >la>-, 
pursuant t o  my instructions to  prevent the movement of the 
Mlayaguez into a mainland port. U.S.  amra f t  fired warning shots 
across the bow of the ship and gave visual signals IO small waft 
approaching the ship Subsequently, ~n order to stabilize the situa- 
tion and in an attempt to preclude removal of the American crew of 
the Mayaguez to the mainland, where their ~ e x u e  would be more 
difficult, I directed the United States Armed Forces IO isolate the 
island and interdict any movement of the ship itself. while still tak- 
ing all possible care to prevent loss of iife or i q u q  to the U.S. 
captives. During the e\ening of 13 May, a Cambodian patrol boat 
artempting to leave the island diaregarded aircraft warnings and 
wa.8 sunk. Thereafter, t u o  other Cambodian patrol craft u e r e  de- 
stroyed and four others were damaged and immobilized. One boat, 
suspected of having some U.S. captives aboard, succeeded in 
reaching Kompong Sam after efforts to turn it around without in- 
jury to the passengers failed. 

Our continued objective in this operation ivas the rescue of the 
captured American crew along u-ith the retaking of the ship 
Mayaguez. Far that purpose, I ordered late this afternoon [May 141 
an assault by United States Marines on the island of Koh Tang to 
search out and rescue such Americans a8 might still be held there, 
and I ordered retaking of the Mayaguez by other marines boarding 
from the destroyer escort HOLT. In addition to continued fighrer 
and gunship coverage of the Kah Tang area, these marine activities 
were supported by tactical aircraft from the CORAL SEA, striking 
the military airfield at Ream and other military targets in the area 
of Kompong Som in order to prevent reinforcement or support from 
the mainland of the Cambodian forces detaining the American vessel 
and crew-. 

At approximately 9:00 P M. EDT on 14 May, the Mayaguez was 
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retaken by United States forces. At approximately 11:30 P.M., the 
entire cxw of the Mayaguez was taken aboard the WILSOT. U.S. 
forces hare begun rhe process of disengagement and xithdranal.  

This operation was ordered and conducted pursuant to the Preai- 
den t ' s  consti tutional Executive poirer and his au tho r i ty  as 
Commander-in-Chief of the United States Armed Forcea. 

Sincerely. 

GERALD R. FORD 
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BOOK REVIEW: 

SEA POWER AND THE LAW OF THE SEA: 
THENEEDFORACONTEXTUALAPPROACH* 

Jams, Mark W., Sea Power arid t he  Laic of t h e  Sea.  Lexington, 
Xsss.: Lexington Books, 1976. Pp. xvii, 99. Cost: $11.00, 

Reviewed by  George K. W a l k e r  

I n  this hook recww, r h i c h  7s almost on a r f ~ e l e ,  Pro- 
fessor W a l k e r  emmines  and e i a l x a t e s  n book o k i c h  
e s p l o r e s  i n t e r r e l a t i o n s h i p s  betzceen t h e  n e e d s  arid 
capabili t ies of the  irodd's n n c a l f l e e t s ,  mi t h e  o n e  hand, 
and t h e  dece lopment  qf t h e  l a x  of the s e a .  on the other 
hand.  

The op~mons and eonilusions expressed m this review are those of the author 
and do not neceisarily ~epresent  the views of The Judge Advocate General'a 
School, the Department af the Army. or any athsr gaveinmental agency 

The author d m  arknowledpa his ~n!ellee!ual debt to Emeritus Professor Myrss 
S MeDougal and to Professor W Michael  Relrman of the Yale Law School 
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' eon tes t i ia i  m e t h o d  qf 
t keory ."  Spreifienl!y. 

I. INTRODUCTION 

If 1976 ivas a very good gear for naval books of general applica- 
tion and interest', the beginnings of the United States Nary 'a  third 
century may have signalled a rethinking of navies' roles in  the in- 
ternational power process and ultimately in all aspects of mterna- 
tional interaction. Ken Booth's .Tames aiid F o t e i g n  Policy2 ap- 
peared in 1976, fallouing D.  P. O'Conneil's Inflitaiice qfLazc o n  Sea 
Poicer (197i),3 E d a a r d  Luttwak's Polit?eal Csvs of Seo Power 
(19i4)4 and James Cable's Gunton t  Dzplomocy (19i i ) . j  And, for 
the Soneta .  Admiral S. G. Gomhkar has produced his "summa of 

ISueetman, .Va'nblr S o r ' o l  Bouka of 1 9 7 6  103 Lr S Par. Inar Proc 85 (Jan 
197i1 
'K Booth,  Xaiies and Foreipn Po l~ey  (19771, r e d i e z e d  b y  S m p m  ai 30 Ha, 

War C o l l  Rei, 134 (Fall 1977) 
8D O'Connell. The Influence of Laii on 80s Paver  (19751. re i i eard  b p  Harlow 

Bf 29 Pa\ War Col l  Rev 124 (Fall 1976). a n d  5y Davidson at 78 Mi1 L .  Rev 202 
11977) 
'E Lufnvak. The Palifleal Use8 of 9ss Parer  (1974). r a i i ? u r d  b y  MeNulty, Pi 

N a b  War C o l l  R e i .  63 (Jan -Feb 1975). 
'J Cable. Gunboat Dlplomaey' Political ipplleatian of Limlted Force (1971) 
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naval p o r ~ e r , " ~  Sea Power mid the  State,? said to be "dense, neh,  
logical and almost overpowering in breadth."8 

The latest American study on the relationship of military power 
at sea to international law as the flow or proces~ of authoritative 
controlling decisione 1s Mark W. Janis' Sea Power o a d  t h e  Law qf 

BKenne),  A P i z m r i  m S G G m s h h o v  Q Sea Porn? of < h e  S t o f e .  29 l a v .  War 
Coll. Rev. 84 (Spnng 18771. 

'S G. Gorshkar. Sea Paaer and the Srate 118761 Thia work was translated from 
the Ruman b i  the U.S Saval Infelligenee Support Center,  Warhmgtan, D.C. 

'Kenney. d u p m  note 6,  a t  94. 
Suzuki, T h e  .S'es Hnuen School  o f l n t e r r o t i o n o l  Lnu A r  Inviiofion t o o  

Policy-Orzrnlrd l u n s p r u d e r r a .  1 Yale Stud World Pub. Ord. 1. 30.33 11974); 
Moore, Prolrganirnan to  t l te  Jurirprudenre of .Myre8 UcDougaI a n d  Harold 
L o s s c d l ,  54 Va L. Rev. 662, 667-65 11868) 

For pnrposes of this article, the rewewer has adopted the broad. eoniexfual 
view of international law, and in p ~ r t i r u l s r  the Ian of the sea, erpavied by Prafes- 
~ a r s  Laesweli, McDougsl. and Reisman o f the  Nea Haven sthaal of thought This 
v i m  m n t r s m  with the more traditions1 approach of the pomfii.iit thearef iema af 
the nineteenth century That rime ~ a w  Napoleon, Car l  van Clausewifi, Antome 
H e m  J o m m  Otto son Blamarek. and the  Von Moltkea as the leading exponenfe 
af military science and statecraft. If - a i  alia the era of such legal philoiophers aa 
John Austin in England, a farmer Brmih  arm) ofticer turned lecturer in la* and 
John Chipman Gray I" the United States. u ho defined Is% as "the rules which the 
court8 . . lay doan for the dewrminstion of legal rights and duties I '  J .  Gra), 
Sa ture  and Soumes a i  Law 5 181 (19091 

The contextual and positl>~iit appraaehea may be eantraated with the functional 
approach This third approach 1 8  exemplified by the uork a i  Alfred Thayer Mahan, 
set  forth in his hook, The Influence of Sea Paher Upon History (18901, and other 
writings. In  law, the functional apprmsh 2 %  represented by Oliver Wendaii 
Halmer, who a r a t e  tha t  the life of the law 13 not logic systematically derived from 
the decisions of appellate courts. but instead 13 the experience of life itself. 0 
Haimea, The Common Lax 6 IY. H a v e  ed. 1963). 

As demonstrated by t h e  ur i t ings  of Suzuki  and Moore cited shave. the  
Lassweil.MeDaugs1 jurmprudenee combines law with ather discipline9 Specif- 
ically, the rudimentary eclei t ie  approaches a i  the legal maiiat. hisrorieai. and 
aaeiologieai echmle of thought m e  coupled Kith ne* intellectual methods and dis- 
eiplineb These latter inelude Bwtems analyiia and an thrapa lom Far an m a l ~ d i d  

I d.3 
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t h e  S a L o  His theme i s  well srated in the introduction and his final 
chapter: 

The law of the  ea IS the creature of international 
order, reflecting patterns of compromise and consensus. 
insofar as they exiat. among the competing and com- 
plementary interests of states. Since security interests 
are vital to every country, it is oniy reaaonahle to expect 
that states will consider sea power when devising ocean 
policy. It would be remarkable I f  a wrkab ie  legal order 
for the oceans did m f  accommodare national naval inter- 
ests 

Sea power influences the development of the la& of the 
sea not  only by I m p o m g  the need to reconcile naval 
interests in internationai negotiations, hut 4 hen naval 
force is used to advance national claims to international 
law of the sea . . . . Savie? often have a role in this proe- 
e m  o f .  . law making." 

International society, like any society, needs a more 
complex legal system when more actors relate in more 
ways. The steadily increasing number of ocean users and 
uses means that a more detailed ocean law 1s inevitable. 
Saviee will be ensnarled in this new complexity. But the 
new ocean order wil l  not only impede the accomplishment 
of same n a r d  missions, it will facilitate others. Remem- 

'Oh1 dame Sea Paaer and the L a r  of the S e a  11976) .4 Princeton araduate 
~~ 

Mr Jams 18 aim a former Rhodes Scholar While at Oxford Cnlversll>, he earned 
the B A and >I X i n  junsprudenee As m offleer ~n the naval reserre, he has 
raucht internatlanai iaw and relatimi a t  the Savai Poareraduafa School Moo- 
t& California He is a d  D candidate at  Harrard Lau fchoai 

'LM Jams.  8 r p ~ o  note 10, a t  X,II The reviewel has intentianally omitted the 
u o r d '  ruifomary' '  before the phrase "is- making " Mr. Jnnii  recognizes by ~ m p l i -  
 lion. and this ~ e v i e ~  i l l u ~ t r a t e ~ ,  that  the xori#s navled play a r l l s l  role i n  
ahhaping other ~ o u r e e i  of internarianal Is,> a8 well PI custom There other ~ o u r e e s  
include treaties,  id a t  80-86. general p m a p l e s  a i  law (11 the  prescriptions of "a 
f m a l  leglbiaturei be considered evidence of such pmeipieai,  Id  BI 13-16. a n d  che 
\%intings of the m a n  highly quahfled publlelstb. id at 75, 85, citing M McDovgal 
& W Burke. The Public Order a i rhe  Oceans 12-13 (19621 ( S e e  also I C J Statute 
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branee and reverence of the old ocean order will not he 
enough. Navies must reexamine their relationships to the 
law of the sea and their preferences for legal rules keep- 
ing the emerging ocean order in mind.'* 

He acknowledges that "the new ocean order is bound to create Some 
difficulties for naval operations," noting that the old ocean order 
u-as ideally suited for the mobility of powerful navies, whereas the 
emerging new consemus "will impose restraints on ocesn use where 
before there were 

This article will f irst  review M r .  Janis' exposition of these 
themea. Second, we will examine his book in the context of other 
recent seminal publications, notably Booth's .Vavies orid Foreign 
Policy, O'Connell's I,Lflueiiee of Lax. on Sea Powel., Luttwakls 
Political Cses of S e n  Poiasr, and Cable's Gunboat  Dtp lornacy .  
Third, we will examine his monograph in the context of interna- 
tional law to illustrate the breadth of sources that must be consid- 
ered when a naval operation is being planned or when situations 
involving potential or actual conflict develop in the ocean environ- 
ment. 

Finally, the article will illustrate the utility of the contextual 
method of problem solving through decision theory, particulary the 
polic) seienee approach. With respect to the latter, this writer's in- 
tellectual debt to Professor8 Myres s. McDougal and W. Michael 
Reisman is readily and happily a ~ k n o w l e d g e d . ~ ~  While Sea Paiier 
has certain shortcomings, whether vieived from the traditional 
perspective of a lawyer or from the policy science vantage paint, the 
book is a very eommendable first effort by an outstanding young 
scholar with real promise for the future. 

The first four chapters focus on the four major naval powers, the 
United States, the Soviet Union, Great Britain, and France, and on 
these states' interests in lawof-the-sea issues, as well as each na- 
tion's domestic intereats in ''ocean policy processes," and the reflec- 
tion of naval interest8 in each country's ocean policy. Chapter Five 
analyzes primarily interests of states having only coastal navies in 
the main law-of-the-sea issues. 

j 2 M .  Jams. dupio note 10, sl 92 
" I d  
" S r r  note 9,  s u p r a  
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Each of the first four chapters begins with a subchapter on naval 
interests in laiwf-the-aea iwm, setting forth the major powers' 
conceptions of their navies' missions or roles. as seen by the head of 
each nay>- or by an authoritative decision-maker in the equivalent of 
the American Department of Defenee.lS The subchapter continues 
by discussing the atrategic deterrent forces and those vessels that 
would carry OUT conventional mi~iions.'~ Chapter 1 analyzes the 
principal legal issues in present iaa-of-the-aea negotiations that af- 
fect the United States Kary:  right of passage through straits, in- 

of the significance of straits crucial to  American 
transit along coasts, and therefore. the iaiue of 

definition of the territorial sea. and military use of the deep sea- 
bed l' 

This theme 1% repeated in succeeding chapters to demonstrate 
that  the positions of the Soviet Union, Britain, and France are 
iiimilar to that of the United States on straits and the territorial 
sea, although the British and French stance 1s less clear and may be 
subject to change in the future.18 The United States and U.S.S.R. 
differ an the issue of military uses of the seabed, the United States 

"M J a m r .  aup,a note 10. at  1. canreining t h e  United Stater, i d  at  23, con. 
eerning the V S S R , td at  39 cmcernmp Great Britain. and ,d at  53. concern 
m g  France The m i ~ ~ i n n s  of the C O B S ~ ~  nasieb are generalized as "profeer[mgi the 
coant. defendling1 the state against maritime attack. and enfareIing1 natron81 
maritime r e g ~ l a f i o n r  ' I d  at 63 Presumably Mr . lads means Lhsf the eosatsl 
~ i a r e s '  n a i m  would be thus employed in i u c h  tanks for the benefl! of their m i n  
national t e r n t o r e  Haueier this does nor take rnto account alliance commit-  
ments These include the Sarfh Atlantic Treaty Orgamianan. the R m  Pact,  and 
the Kareau Pact In there dhancei.  national fleet? could perhaps pla) a sec 
andar? hut n f a l  iole I" unihed operations 

I b M  Jania. 8upm note lo ,  a i  1-3.  eoneerning the United States: id at 93-24. 
concerning !he So,ie! Cmon. id 81 4 0 ~ 4 1 .  concerning the Cnited Kingdom and id 
sf 54 6 5 ,  concerning France. At id 63-64. X r  Janii claraified t h e  remainder of 
the ~ a r l d s  navies i n t o  three group?, depending on number of major rurface corn. 
bsf i e s i e i i ,  such as cruaeri.  destroyers. fripsiei and larqsr shhlps. 

. .  
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faroring a regime permitting implantation of listening devices, 
while the Soviet Umon has desired complete demilitarization of the 
seabed.1g Mr. Janis attributes this difference to "scientific lag" or 
perhaps a desire for propaganda, and nates third-world mppol't for 
total 

The bulk of the fifth chapter recounts the differences between the 
naval powers and the coastal states on the straits ISSUES, and the 
general consensus in favor of a twelve-mile territorial sea except for 
questions related to economic resources.21 The discussion of naval 
mterests in lawof-the-sea issues in the first five chapters cites 
standard references relating to naval missions and naval forces. Mr. 
Janis relies on treaties and standard works an the law of the sea in 
laying the groundwork for his analysis of recent international 
negotiations relating to  law-of-the-sea issues. He frequently cites 
the Infool'mnl S i n g l e  S e g o t i o t t n g  Test  (ISNT), the Rewsed  Si i~g le  
Segotiatirig Tert  (RSST), or individual etatea' positions relating to 
the negotiations, and cites United Nations General Assembly res- 
olutmns in point.22 

Mr.  Janis' summary of the United States '  internal decision- 
making process for formulating a coherent oceans palicy reveals the 
bewildering complexity, or morass, of garernmental agencies that 
have an input, or finger in the pie, for these issues.z3 While the 
corresponding subchapters on the role of British and French naval 
interests in the ocean policy process also discuss the internal gov- 
ernmental decision-making processes, Some attention is paid to the 
strength of private shipping interests and public Except 
for indirect references to prersures on Congress, and a listing of 
commercial interests and nongovernmental organizations, there is 
little discussion of the great influences these groups can bring (and 
have brought) to bear an official decision-making. 

'sCompare id., at 9, ui th  & d ,  at  2 i  
zo ld  at 27. 70.72 
%'Id at 64-70 

In.&% indicated in the text of this revieu a t  note 99. i,ifra, the book 18 dated t o  
the extent t ha t  the Informal Caniol idsted Negofiafian Teyt of 1977 has been dis- 
tr ibuted. 

O 3 8 .  Jams. mprn note 10. a t  10-13 
%'Id at 43-46, 57-58 
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The U.S.S.R. navy's role in its ocean policy process is. as uith 
most things Sowet, still much of "a nddle wrapped in a mystery 
inside an enigma.'' However, certain externalities of Saviet national 
interests, such as its growing merchant fleet and the composition of 
the U .S  S R .  delegation to the Iae-of-the-sea conferences, give 
some keys to its internal decision process, as Mr. Janij  suggests 
One egregious omission from the analysis in the chapter on coastal 
navy states2' IS any discussion of the pressures that shipping Inter- 
ests of Countries such as Japan and the Panlibhon nations (Panama, 
Liberia, Honduras) may have exerted on the negotiations or on na- 
tional decision procesaes. Similarly, there 1s little mention of the 
interests of states thar are great consumers of fish and other marine 
ESOUI.CeS.18 

Ms. Janis sees these crucial interests of the aorld ' i  navies ~n 
ocean policy: the breadth of the territorial sea, conditions for the 
right of transit through international straits far warships, and the 
use of the deep seabed for military purposes.28 In each chapter he 
relates the legal position of the major n a r d  powers and the coastal 
states to the a\a~lable  stated position8 of thew navies' decision- 
makers. & with the Soviets in other part8 of the book, concrete 
information is scarce. The coastal states' pasitions rary and perforce 
are only summarized. 

The a x t h  chapter, "Navies and the Development of the Law of 
the Sea," examines naval interests' influence on the development of 
the l a a  of the sea, or the "process [ofl authoritative decision [that] 

lsRadio braadearr of Winsfan Churchill (1 Oet 1939). q i i o f e d  &?z 1 W Churchill. 
The Second Rarld War 448-49 (3948) 

I a M .  Jams ~ u p m  note 10, at 26-30 S e e  0.1% W Churchill. s d p n  note 26 

l'P Jania,  8upro note 10, at  63-72 To be sure, the distinction between paisage 
of merchant ships and paiaage of war ships thravph stram UBI d r a m  I d  at 65 
Hoaever. there i 3  n o  eampsriron for s m  betueen major maritime earners, unlike 
that provided far the four great n w s l  powers. 

18Kamp & Ullman Touord Y S e x ,  O r d r r a / C S  Mar.ifi?nrPolicy, 30 Tau. War 
Call R e i  98 bummer  1977) This arriele explarea some of the aarlduide lames 
eoneerning food. fuel. and t r a n ~ p o ~ f a t ~ m  vhieh m u i t  be rraol\ed bi deeimnmak- 

"M. Janis, acpra note 10, 81 13-10 cmceernmg the United Staler: id a t  30-36. 
cmcermng the Sariel Union: i d  a t  46-49,  concerning the Gmfsd Kingdom. id a t  
SS-60, concerning France. and id at 64-72. concerning states having pnmanly 
coastal nav,es 
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generates [the] law of the sea both by custom and by convention,"so 
referring to the seminal work by Professors Burke and M c D ~ u g a l . ~ ~  

The subchapter on naval poaer's influence on the development of 
customary law of the sea notes the beginnings of customary interna- 
tional law in the last two centuries, then plunges abruptly into the 
1912-i3 Cod War between the Cnited Kingdom and Iceland.32 
While the latter conflict makes the point, a more complete historical 
discussion might have mentioned the influence of the cannon-shot 
rule on the evolution of the three-mile limit,BS the practice of col- 
lecting debts by gunboat diplomacy developed in the nineteenth 
c e n t u q , a 4  or the Corfu Channel Case af 1947.35 These customs have 
since been vindicatedSe or repudiated3' by international convention. 
Introduction of such paradigms would have provided a natural tran- 
sition to the subchapter on "Kava1 Interests and the Law of the Sea 
Nego t~a t ions . "~~  

The influence of naval action on international custom and custom's 
impact on national courts war not discussed in the sixth chapteroB 
nor did the author examine the reciprocal effect of customary inter- 

at  75. 
McDougal 4 W Burke m p m  note 1 1  

=M  ani^, mpra i o ,  76-80 
" S e e  g i n r i o l i y  S Suartztrauber, The Three-Mile Limit of Terrlforlal Seas 
(19121. 
3 ' S ~ ~  5 M. Whireman. Digest af Internationni Laa 412 (1965) 
g'Carfu Channel Cane. I19491 1.C.J 4 26 
BBCanvention on the Territorial Sea and the Contigumi Zone, April 29. 1958, art. 
14-17, 15 U S.T. 1606. 1610-11, T.1 A 6. No. 5639, 516 U S . T . S .  208, 214-16. 

J'Hague Convention KO. 2 Respecting the Limitsfion of the Employment of Fome 
for the Recovery a i  Contract Debts. Oct 18, 1907. art. 1, 36 Stat 2241, 2251. T S 
No. 541 [hereinafter cited 8s Hague Convention No. 111. 

3'M. Jams. s i ~ p m  note 10, a t  80-35. 
"E.g. ,  Paequete Habana. 175 C.S 677 (1900) Brl  s e e  The Over the Top. 5 F 2d 
838. 842 (D. Conn 19251. Diggs v Shulfz .  470 F 2d 461. 465-67 (D C Cir I ,  cerf 
dmmod, 411 U S  931 (19121 
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nationai law on sea power, a theme of Professor OConne lh  study'O 
and a factor considered in Cable'? Gunbont  Diplomacy 41  Mr. Jams' 
etudy of the interplay of naval interests and the development of in- 
ternational agreements to govern the regime of the oceans concen- 
trates primarily an negotiations conducted during the recent Lan of 
the Sea Conference. The n a ~ a l  input into the development of treaty 
normi is old: for example, Matthew Fontaine Maury, and therefore 
the United States Nary. was a major force in early conferences on 
weather problems.42 Similarly, the opposition of naval interests to 
arbitration, as articulated by Alfred Thayer Mahan,43 ahich per- 
force requires a treaty, must have had its impact. As Professor 
O'Conneli has pointed out, treaty law has also had an influence on 
the employment of naval 

The final chapter. "Savies and the Sex  Ocean Order." concludes 
that the new ocean order-whether based on conientmn or consen- 
sus through new customary norms-"is hound to create some dif- 
ficulties for naval operations." The old regime based on freedom of 
the seas iras "suited far the mobility af powerful navies." The new 
norms for the oceans will foilon a theme of restricted use "The 
navies of the world \\ill not ani1 be eailed upon to respect new na- 
tionai. regianai and international maritime l a a e ,  but Sometimes 
[will bel expected to help establish rules in times of conflict and 
uncertainty."" 

''Examplei 1ne:ude t he  castornary three mile l imit  of ferrltoila! vateri ~n the 
Baffle  of :he R i i e r  Plate and later developments. and also the A l t m n t  k tneidenc. 
D OCannell .  8 u p m  note 3. at  30-32, 40-44 

" C o m p n i i  OConne!l'r treatment a i  che I r tmar i  episode uiih thsi  of J Cable. 
euprn note 5 ,  at 23-32. 
l l S i i  H. Daniel, One Hundred Years of Infernaoanal  Co-operation tn Mefearol- 
ogy (1673-19731. P I 0  Ro 346, at  4-6 (1973). 

daA hlahsn, Yshan on Nsis l  Warfare 265-90 (A K e i c c u f t  ed 15411. l a h a n ' s  
opponent %as Elihu Roof. prominent Ne\+ York Isayer. secletar) of state under 
Theodore Raaserell  from 1905 to 1909, and a founder of the Amenran  Society of 
lnternatlona: Law S e e  hloole. Lax o n d  4 n f  onnl Siirr i . i iy. 51 Foreign iff 408 
(19731 
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Mr. Janis views the Cnited States and the Soviet Union, more 
than the lesser naval powers, as facing the great dilemma (or frust- 
ration) of possessing relatively orerwhelmmg n a r d  force in an era 
of decreased high seas mobility due to the new restrictive interna- 
tional norms.4B 

Professor O'Connell would agree with Mr. Janis that "the lau- of 
the sea . . . dictates the practicalities of [the] deployment of sea 
power," and that the professionai insights of the nwal officer who i a  
aware of the iaw, and the lawyer who understands what goes on 
inside warships, muat be the result of a continuing d ~ a l o g u e . ~ ~  Pro- 
fessor O'Cannell would a l ~ ~  include the de\,'eiaping technology of 
navies in the list of actiYe factors in s e l f - d e f e n ~ e ~ ~  xhieh are per- 
mitted under international in contrast with Mr. Janis' mmr- 
ent conclusi~n that the new norms may serve only a3 a cramp on the 
style of the mobile nair 

More importantly, Professor O'Connell would urge the world's 
naval staffs (and, this writer would add, deciaianmakers at  the na. 
tional policy level) to become cognizant of the trends that hare been 
postulated and to plan accordingly. Actions taken should include ea- 
tablishment of organizational "machinery . . . far rapid appreciation 
of the legal issues and equally rapid reaction if the theory of self- 
defense is to be effeectiveiy translated into terms of sea power." 

11. A COMPREHENSIVE APPROACH TO THE LAW 
OF THE SEA AND SEA POWER 

Mr. Janis' monograph is an excellent linear study of the relatian- 
ship b e t w e n  sea power and the law of the sea. particularly in the 

" I d  a t  90-91 S r r  J Cable. 9upm noLe 6, 130-53 concerning the enigma of the 

"D. O'Connsll. aupra note 3,  at 189. 
"Id 
"U.P. Charter arts. 2.  51. See a180 MeHugh. Forc*ble  S e l f H e i p  an l n t r m o -  
mn01 Lair.  25 Xav War Call R e v .  61 (Nov.-Dec. 19711 
sOM Jams, ~ u p m  note 10, at  90-91 

groning S o l l e t  naval forma.  
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situation of peacetime norms. Howerer, a laworiented study of the 
problem uould demand a more comprehensive approach, both as to 
source3 for normr and the theoretical foundations of international 
Ian 

While his fifth chapter does justice to t w o  traditional sources of 
international la!\ , treatiea and custom, he inexplicabl>- omits refer- 
ence to general principles of law recognized by civilized nations, and 
ta the two subsidiary sources, Judicial decisions and the “teachings 
of the most highly qualified publieista of the various To 
be sure, these sources may not be as sharply defined or as persua- 
sive as treaties or custom,53 but such national court decisions as 
P a e q w f  H n b a o a s 4  or S c h o a n e i E r c h a n g e  D. M c F o d d e n S s  hare had 
great influence on the development of international l aw  

Similarly, the great writers such as Hugo Grotius, John Baasett 
Moore, Myres S. McDougal, or Grigori Ivanovieh Tunkm, to name 
only a feiv, are frequently cited. Mr. Jmis often refers to these 
writers, but he does not list them as a source of international Ian. 
The perspective of any author writing abaut internatmw.1 Ian 
should be considered as well; compare the widely varying ap- 
proaches of Professor Ian B r o ~ n l i e ~ ~  or Lord McNs.ir,57 repre- 
senting the traditional British and European school in style or in 
thought; the views of jurists from emerging nations such as Judge 
Roy of India,SB who see a larger community of lau and legal institu- 
tions: the input of great regional scholars such as Judge Al~a rezS8  

“D O’Cannell. 8 z p m  note 3 .  at  139 
“1 C J Sfst art 38(1)ic) and (dl 

“ 8 S ~ r  y e r e m l l y  H. Steiner & D Vagfi. Tranmananal Legal Problems 278-79 (2d 
ed. 19761, and J O U T C ~ ~  cited there I Brownlie. Prineiplei af Publie International 
Law 15-26 (2d ed. 1973) 

“‘175 U S 671 (1900) In t h x  C B I ~  the Supreme Court d i r c u m d  iuitomary inter 
national law. 
d311 U S ( 5  Craneh) 116 i1612). 

Brawnhe. m p i o  note 53. 
“A.  McKslr,  The Law a i  Treaties (1961) 
“ R o y .  l a  t h e  Lau o f R e s p o n s , b d i t v  afSLafes f o i  i ? ~ p m s  t o  Aliens a Port of 
l‘aiirrsal I n l ~ m a l ~ a n a l  Lou:>. 65 Am.J.  lnl’l  L 363, 381-63 (1961) 
‘ * S e e .  r B ,  the dissenting opinion ofSudge hlvarez in the Asylum Case Columbia 
v Peru, [I9601 1 C J 266. 290 
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and Carlos Calvo,60 who reflect the perspectires of Latin America, 
the Soviet approach to international law issues, as, for example, 
Tunkin's concept of the relationship of law and the Communist Rer- 
dution;B1 or the policy acienee approach of Professor MMcDougal.62 
Xr. Janis has treated Soviet perspectives on  international law 
elsewhere, with specific reference to  Admiral Gorshkar's works,63 
but brief articulation of these perspectives in the nork under review 
might have made clear the theory behind the Soviet pronaunce- 
ments. 

Mr. Janis' monograph relies heavily on conversations among 
states, the preparatory work for such treaties, the debates of inter- 
national organizations and conferences (which may or may not be 
part of the ir.acaur preparafoires-ppreparatorg work, 07 "legisla- 
tive hirtory" as American lawyer8 would put it-of treatiea), and 
customary international l a w  

However, nowhere does the author note the important distinc- 
tions between treaties among nations and binding as to theme4 and 
the important use of treaties as evidence of customary international 
ian.6s The great division of authority on the proper use of trauaux 

B a r h e  "Calvo claule'' IS f i e m e n t h  found in international e o n e e b i i ~ n  anreementi 
with Latin American n a t i a i s .  I t  ;rates tha t  B foreigner doing bumnew within a 
hart  state 18 entitled only t o  nondiscriminatory treatment On being admitted t o  
the State's lerii loiy.  he eonsenti to be treated only as well 81 the host state treats 
Its o m  national8 The ioreign invetfor agrees not to  seek rhe diplamatic protec- 
tion of his own nation and ta submit t o  lacs1 jurisdieiion all questions arising 
under the Bgreemenl. See s m s i o i i y  I. Brawnhe, "pra note i 3 .  at  520-30, H. 
Sfeiner E D .  V ~ g t s .  n ~ p ~ a  note 53. a t  522-29 

The 1mue af lresfmenl of foreign businesimen is  of more than academic interest 
10 the military prafeislon. because armed force cannot be used a g a m t  a hait  male 
t o  enforce collection of emiract debts Hague Canwntlon No. 11, ~ r p i a  note 37. 

" G  Tunkin. Theory of l n t e r n ~ i i ~ n s l  Laa22-34. 78-83, 114-31, 136, 170-83. and 
225-37 (U' Butler trans1 1074) For an historical perspective on Russian sf- 
titudes toward internariunal la%, a t e  W. Butler,  The Soviet Union and the Lau of 
the Sea 3-16 (1071) S e e  ofso Malar Fryer's article, Sairef Inlrmoftonal Law 
Today An Elaalrc Dogma. in the present volume, aupm 

s"Compara. far exampie, the malyris of the lax, of treaties ID M MeDaugal, H 
Lasswll E J. Miller, The Incerpre ls tm of Agreements and World Public Order 
(1061) r l l b  A. NeSair.  mpro note 6 7 .  
B a J ~ n l s ,  T h e  S o r i e l  S o i y  and Ocean Lair. 26 Tar War Col i  Rev 62 (Mar -Apr. 
>a,") ."._, 
"I C J. Stat art 38(l)(aj 
"1. Brownhe supra note 53, at 5 ,  12. 
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pwparatoirrs  is not deveiopd6'  The importance of the Truman 
Proclamation. asserting juriadiction over the continental shelf adja- 
cent to the Knited States, and the Latin American states' claims for 
a wide fishing could hare been tied t o  a generally-recognized 
source for customar?. international law that he uould urge for the 
world's navies, namely, practice among Some discussion 
of national attitudes about law and sources of the lair \ % o d d  have 
been a useful addition t o  the study.69 

To be considered comprehensive. an examination of lawof-the-rea 
iisues should explore the prablema in their total context. Viewed in 
its largest geographic scope. the la\% of the sea includes I w  con- 
cerning coastal land. the sea and its tributary vatera.  the seabed, 
air space and outer space. Each af these geographic features IS in- 
terrelated with the others, and the legal regime of the 368 and the 
seabed cannot be properly considered without a thought for the 
other geographic arenas 

For example, what does it profit a nation to demand a three, six 
or twelve mile limit for purposes of coastline security if its adver- 
sary e m  collect 811 the data it needs by recannaiiance satellite ~n 
rialatian of the Convention on Peaceful Uses for Outer Space? The 
navai commander's judge ad\oeate must have an appreciation of the 



19191 SEA POWER LYD LAW OF SEA 

circurnatances that would permit destruction of such satellites. Air 
operations are a major factor in naval power today, yet ?dr. danis 
g v e s  llttle consideration t o  what ruler there are for air iuarfare" 
and for peaceful use of airspace.'2 

Mr. Jams' m p e  is peacetime use of the oceans; hoxerer,  the law 
of armed conflict-also a part of international law-has important 
norms binding on nations, particularly in a projection context:73 
rights of fishing vessels,74 rights af merchant ships,'j submarine 
cable protection,'6 mine warfare" and blockade,'* the rights of  
belligerent ve~se l s  in neutral ports,'8 hospital ships,80 the rights of 
disadvantaged persans involved in naval operations (the wounded 

- 

" see  Conrentlon on internatlanai CI~II .4riatlan. D~~ i. 1944. 61 s ta t  m o .  
T I A.S Pa 1551, 16 U N T.S. 295 

'*K Booth. w p i a  note 2 .  a t  224-31. Booth 'eeogmzes the role of n s b ~ e s  ~n norm 
development. However, he considers i t  in B nonlegal tantext emphammg farelen 
p o h e ~  and nsvsl affairs In alrepace. for exsmple. there le  no "eontlguous zone'' or 
"economic lone '' Conrenrion On International Civ i l  Ariatian art .  2. 8u"pra note 
72 

" S r r  Hague Convenrlan Sa. 11 on Certain Restnefiana with Regard t o  the Exer- 
~ i s e  af the Right to Capture m N a \ a l  War, Oct. 18. 1901, art 3, 36 Stat  2356,  
2405-09, T S No i 4 4  
" I d ,  arts 6-8 S e e  p n e d l y  R Tucker. The Law of War and Neufrahfy 81 Sea 
1555 Naval War College lnrernarlanal Lalt S f u d m  74-108 (1957) 
"Hague Convention No 4, Respecting the  Laws and Curtoms af war on Land. 

"See Hague Cumention Ka 8 on the Laying af Automatx Submarine Contact 

; b ~ " , " ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ 5 ~ ~ ~ ~ ~  In ternationel Law of S a w 1  Blockade. 

"Hague Convention Aa. 13 on the Rights and D u f m  of Aeutral Poaeri ID  N a v a l  
War, Oct 18, 190i.  arts 5-5. 12-20, 24-25, 36 Stat.  2415. 2421-32, T S Po. 646 

oet. l a .  1907. ~ n n ~ ~ .  R ~ ~ u I ~ ~ I o ~ ~ ,  art .  64 36 s ta t  2277. 2308. T.S. so. 539 

rimes oct la  m o i  36 Stat. 2332 T s xo 541. 

''Genei'a Convention for the Amelioratlan of the Condition of Wounded Sick and 
Shipwrecked Members of Armed Farces a t  Sea, 12 l u g  1549 arts 14, 22-35. 6 
U S.T. 3217, 3230. 3234-40, T I A.S. Ao. 3363 i s  U N T S 85. 56. 100-06 [here- 
inafter cited 86 Genera W S at  Seal, Geneva konventmn for the Bmehoratm a i  
the Condition af the Wounded and Sick an Armed Forces ~n t he  Fmld 12 Aug. 
1549, art 20. 6 U.S.T. 3114, 3130, T I  A S  S a .  3362, 15 U.P T.S 31'. 46 Srr 
0180 Hague Canvention Po. 10, Adaptation to Maritime War of the  P r m i p l e ~  of 
the Genera Convent ion,  Oct.  18, 1907. a r t s  1-8, 66 Slat 2371, 2383-86. T S No. 
s a .  
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and shipurecked at sea,81 civilians,82 and prisoners of ~ a i - 1 , ~ ~  and 
80 o n .  Mr. Janis  might  haye  mentioned the  Nuclear Non-  
Proliferation Treaty,B4 the Antarctic Treaty,8s or the Latin .%men- 
can nuclear free zone,88 both for their possible impact an oceanic 
lair problems and a8 evidence of the trend toward codification of the 
law relative to peaceful uses of rhe deep sea bed.87 

Assuming that the reape is t o  be limited to peacetime na>al oper- 
ations, or to  cold war confrontation, discussion of the Soviet-Umted 
States Incidents conventions on the international 

*‘Gene\a w S at Sea.  sup70 note 80.  
“Geners C o m e n t l o n  Relative to the Protection o f  C l r h s n  Person; I” Tune of 
War. 12 Aug 1949, 6 C.S.T. 3516, T I A.S 60 3865, 75 D N T 8. 287. 

‘ 3 G ~ n e r s  Convention Relative to the Treatment of Pnionera of War, 12 hug.  
1949. 6 L- S T 3316. T I A S Na 3361. 75 U 21 T.S 136 

The United States has participated in the drafting of the t x a  “ex Geneva pro- 
tacoli additional to t h e  four G e n e i s  Conretnions of 1949 cned m notes 60-63. 
m?ro These f n o  protocol$ provide pmee t lon  for victims of international and also 
naninternatlonal armed conflicts The protoea13 have now been rlgnsd S e e  16 i n t  I 
Leg. Maf’li 1391 11917). 

For discussion a n d  in t e rp re t a rm of the ne% protocol8 s e e  Baxter. V o d r  
War. 18 Mil. L Rev. 166 (1971); and Taylor e t  nl Lnv of 

m t  an the D e ~ d o p r n i n l  0.f t h e  L a x  of war 82 !&I L R 

‘‘Treaty on the Jan-Proliferanon of Juilear Weapons, 1 July 1963, 21 C S.T. 
483. T I A S So 6839.-V N T S _. 
“ A n t a r c t i c  Treaty Doc 1 1959, arts 5,  6 ,  12 C S T 794. 796, T I A S KO 
m a .  402 u s T s 71. 76 

The Senate has n o t  gwen a d v m  and m m m t  far Protocol I to fhla t rea t ) .  al- 
though the President rigned if  on 26 May 1917 

”M. Jam&. 8upia note  IO ,  a t  15, 11, 34, nnd 70.72 

“Agreement Beween  the U.8 8.R and the United Stales on the  Pre\entmn of 
Ineldenfa on and mer  the Hlgh Seaa, 25 May 1912, 23 C S T 1165, 1 1..4.S. So. 
T319. protocol thereto. 22 Ma, 1973. 24 C.S.1 1063, 1.1 A 5. No 7624 

Mr. Janie has r eeognmd the e ~ n n e c t l o n  between peseetme ubes a i  the m a ,  and 
a e f l v i r i ~ ~  which take place during w i t m e  Peacetime use 18 the context ulfhin 
u,hieh the law-of-the-rea negotiation8 hare UJYBII) taken piaee S e e  .lanip, D I E  
?Ute  Setllemtnt in  t i l e  Lo= of i h r  Sea Conzrniian T h e  Mrlifory Art 1 ? t i e d  E r -  
ieplion. 4 Ocean Deu & Inf‘l L .I 51 (19771 Houersr.  he ha8 not mentioned this 
eannectlan I” Sea Pover and the Law of rhe Sea 
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rules of the road,8s mercantile agreementsno that indicate policy 
shifts as important as those in the la,i-of.the-sea negotiations, and 
the welter of enviromental treaties and national legislation,g' aauld 
hare placed the evolving oceanic law in its proper context by pro- 
viding deeper perspectirea. 

Finally, t he  naval officer-be he  a line officer o r  a j udge  
advocate-must be aaa re  of the ever-present factors of national 
criminal statutes that limit or prescribe eonduet on the oceans,nZ his 

"The older convention was lncernafianal Regulations for Pmventing Collisions at  
Sea, 17 June 1960, 16 L1.S.T 794, T.1.A.S Xa. 5813. Recently this U.BJ ruper- 
reded a8 ta the United States and Some a i  the arher signatorlee by the Canrention 
on the International Reguiationi for Preventing Callmons a t  Sea, 20 Ocl.  1872, 
~ U.S 'I -, T. l  A S .  No _,  - U.N.T.S. ~ The new tanventban 18 dis- 
cussed ~n Cnnnon & Libbey, Runiiinglnlo Danger. 103 U S. Nar. Inst. Prae. 109 
(July 1977). 

e'One example i s  the Umted States-U S S R. Maritime Agreement, I4 Oct. 1972, 
28 U S.T 3573, T I A S. KO. 7513. This agreement IS  discussed in Bourden. T h e  
Meonma a i  t h e  Uni t id  S l a f r s - S a L i r l  ,Manf im Agrtemcnl,  27 Kav War Coi l .  
R e v .  66 (Sept -00 19741 

slThere are at  leadt thiee eolleetions of treaties snd national legidsimn and reg. 
ulstions dealing with the vast and rapidly-expanding field of enironmental  1 8 ~  
The Bureau of Kational Aifaira hac published the Internalma1 Environmental 
Guide (1976). Also araiiable 1% J. Barros and D Johnston, The lnternatmnsl Lau 
of Pallvtlan (19741. Rnally,  volumes 6 through 6B af Benedicf on Idmira l fy .  
edited by A. Sann, S. Bellmnn. and E Coho, contain treaties and legisistian tan-  
eerning Sli mantime mattem 

@'The t e rm "~pecial  maritime and territorial junsdrclron a i  the United Statea"  IS 

defined by statute ta include. k n l e r d i ~  

The high seas, any ather ratere  within the admiralty and mantime 
jurisdictian of the United States and au t  af the jurisdiction of any par- 
t i d a l  State,  and m y  veznel belonging in r h a l e  or ~n part  t o  the Umted 
State3 or any citizen thereof,  or ta any carporation created by or under 
the l a w  of the United Sfsfea, or of m y  State.  Terrrtary, Distrlet, or 
poi8essiun thereof.  when such vesdel  is w t h m  the a d m ~ r a l t y  and 
maritime junsdmion of the United States and o u t  of the jun idxfmn a i  
m y  pnrticu1ar s ta te  

18 U.S.C. # 7 0 1  (1976). and 
A n i  a m r a f t  belonging in r h a l e  01 LO part  to the United Stater,  or any 
citizen thereof, or t o  m y  carporanan created by or under the l w s  of the 
United States. or any State.  Territory. District. or paareasmn thereof, 
while aueh alrcriR 18 m flight over the high beas, or over any other uaf- 
era ulthin the admiralty and maritime juri5diction of the United States 
and OUT af the juriadietian of any particular State.  

18 L' S C d 716) (19761. 
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own code of military d i ~ c i p i i n e . ~ ~  and his nary's generai regulations 
that may have the force of Ian . s 4  To be sure. these sources are usu- 
ally considered in the conteat of individual responsibilities. hut fleet 
commanders also risk indictment or preferment of charges far par- 
ticipation in piracy.e5 for hazarding vesrei8,se or for disobedience of 
lawful regulations and among other possibilities. 

Thus while his study is valuable as a monograph on the role of 
naval poi,-er and current trends in the iaa-of-the-sea conference 
negotiations, a broader perspective a t  the beginning would have 
made possible a more comprehensive analysis later. The product 
would haye been a wightier,  and therefore, perhaps, less attrac- 
tive, hook far many readers. Sea lawyers will be happier with Sea 
Pou er as it is. t o  be sure For the profesaional military man ii-ho is 
not a lawyer, these comments are not intended to denigrate a fine 
mononaph. hut t o  appraise him of the need to probe more deeply, 
perhaps with the aid of his judge advocate. for more nearly defiini- 
tive ansivers to rerr complex ISSUBS 

' T e e 4  of the United States'' 1s defined t o  mean. 'a v e w !  belonging I" uhole 
or in part t o  the Cnired States, 01 m y  citizen thereof, or m y  earparstian created 
h i  or under the la-a OS the i'nifed States. or of any Stare, Territory,  Dirtricr,  07 
p~saer i ion  thereof. ' 18 V.S C 5 9 (1976). 

nsE~iSorm Code of Military Jusnee. 10 r S.C. 5 s  801-940 ( 1 9 i 6 )  [hereinaster cited 

ieet the exerelie of sea poxer 
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Time will reveal an additional gap in the coverage of Sea P o i ~ e r  
as the law of the sea continues to develop along certain established 
lines and perhapa d h  Some of the new inputs mentioned above.e8 
Already the Informal Consolidated .I'egotiatmng Texteg has emerged 
from the law-of-the-sea conference to supplant the Reamed Single 
S e g o t i a t i n g  Tart relied on by Mr.  Janis. The accelerating pace of 
legal derelopments should prompt text publishers in this area, as in 
athers,Io0 t o  adopt the military services' use of loose-leaf, ring- 
binder formats for easy insertion of changes, rather than the tradi- 
tional hard-carer binding. 

111. A POLICY SCIENCE APPROACH TO PROBLEMS 
OF THE LAW OF THE SEA 

At least one canfipurative, multidimensional policy science study 
of the law of the sea has been ur i t ten, lO'  and others are no doubt on 
the way'0Z or in print. Professor McDougal and his Yale associates 
took over a thousand pages t o  consider The Public Oidei of the  
Oceans under this method, compared with the 109 pages of Sea 
Power.  Even explanations af the poiicy science approach t o  

e n s e e  Walker, Book Review 16 Ys J Int ' l  L 982. 988 (1876). 
"L' N. Doe. AICONF.52IWP 10 of 16 July 1917. and Corr 1. 

'YYCompare the format of the Manual far Courts-Martial, United States.  1951, 
w i t h  that  o f the  Manual for C o w t - M a r f i d  United States,  1968 (Rev. ed I ,  ~n the 
versions generally available for use within the military s e m e e .  

lo2M MeDougai & W. Burke, mpm note 11 Profesror McDougai has Indicated 
that the prineiplea and institutions of the old ocesnic order. rh lch  he and Prafes- 
801 Burke had felt served mankind sell ,  msy be dissolving today MeDougal, The 
Lou of t h e  H i g h  Seas zn T i m  o f P o m e ,  26 Nay. War Call. Rev. 36, 36 (Jan.-Feb 
1973). 

" ' S e e  J. Moore. Report o f the  Director: Center for Ocean8 Lau and Polley 15.14 
(19761: Maore & hpson. The C m t e ~ J o r  Oceans Low and Policy,  Charlot teaal le  
.+hues Foraard. 3 Ya Bar Ass'n J 9, 10-11 (1971) Mr Baath has carefully lim. 
ited his excellent study to navies and naval  affnrs, remstmg the temptation to 
delve infa the wider m e 8  of maritrme pdiey. K. Booth, ~i'pra note 2. at 10. 
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problem-solving hare been lengthy.'03 The scholarship in this field 
has been e x t e n s i ~ e . 1 ~ ~  The policy science approach is not the only 
school of but it may he unique in its theory a b o x f  
law as an integral part  of the social process a8 distinguished from 
theories of law ad an entity unto itself, t o  be studied in a vacuum. 

l " l E s r  e Y , the bibhapraphie l i s t s  I" Buzuki. s w r a  nolr 9. at 3 note 1, Moore 
~icpro note 9. at 664 note 3 

'OSFar an infereifing o v e r ~ j e "  of rhe diffcrenr aehooli of Ihoveht concerning 
Jurisprudence. the philosophy of, or about, law, and the approach af each aehool 
t a r a r d  infernations1 l a w  Q I I  MeDaugai, Labswell, & Reisman. m p r o  note 9. The 
major schools are poeitirism, natural l a - ,  realism ni boemIol-Lcal lunrmudenee. 
the h is formi  school. and t he  oomm~ni r r  approach 

The po~ifivibf school sees la- ar a PoSltlYe command from the mwre3gn This 
approach has prevailed chiefly ~n Anglo-Amencan legal philosophy If wag de- 
veloped during che 19th century by John i u l t l n ,  8 former Brlliah a m y  offleer 

Legal r ed i sm,  or m i o l a g i e a l  iunsprudence. WBI dewloped  in this century fa 
explnn la- w r h m  the context of the SUCIII 8&ncei .A well-knoun proponent of 
this set of theories v,aa Justice Oliver Wendall Holmes 

The h i i t d e a l  school sees law prmanly ab zn aUtgroKth of the histoned de- 
d o p r n e n t  of a people This philosophy has been adianced pr~marily by European 
thinkers 

The eammunlst approach IS  based upon the theories of Parx  and Lemn. updated 
~n the light of experience S e e  generoily G. Tunkin. m p ~ a  note 61; Fryer S o v i e t  
Intirnat,onol L a x  T o d a y  An Eloelri  Dogma, mpre this sdums, a i  _. 

This bnef sketch 16 B vebt oiergenerslnalron, and r i  included mrrelytu indieale 
the great variety af t he  theories concerning la- In this 'egard. l a p  IS malogous 
w t h  military strategy and poiwy, or military operations, eoneerning which there 
are also many and often conflicting theories. 

l"Suzuk>. b u p m  note 9 at  18. eltiny McDougal. Some Basrc T h r o r a t i r o l  Con 
e m 1 8  A b o u t  lnleinationol Law. A Paltcy-Oriented Fiamsuarh oflnpuiry.  4 J 
ConPller Rerolvflan 337 (19601, Moore. svpm note 9. at  665-66 
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The policy science model is not the only relatively new method for 
examining complicated issues now used in decision-making proc- 
e s ~ e s . ' ~ '  Among thaae more familiar to  military commanders are 
systems analysis and game theory, often based an economies or 
numbers.1os Others include economic analysis, decision analysis, 
and cost-benefit analysis, often computer-supported.lDs Even as 
such modela may "offer the basis far an improved explanation of 
happenings in international polities,"110 the polity-science schema 
may help the deeisionmaker in placing law and its role in context. 
These complex analytical tools are not necessary for simple deci- 
sions,lll and there are the problems of keeping the study realis- 
tic112 and the terminology understandable. However, use of a new 
or meta-language, as rTith the employment of Latin terms by doe- 
tors or lawyers, may promote clarity by providing agreed-upon 
 meaning^."^ 

Lo7Ser ~ m m o l ! y  Stsrron. Appraoehts to De~ision .MaKing, ~n Management' Con- 
cepts and Praeriee 88-108 (F Brown e d  1916). 

'Os1d 8.1 103: T Bauer, Requirements for National Defense 47-111 !19%1; Tib- 
belts,  A Praetrtionrr's G w d r  to Systsrns Analysis .  23 Nnv. War Coil. Rev. 21 
(wmier. 1976). 

'DBStarron, mpro note 107, at 103, 105-08; Wilhams. Deeiston Anolyiis Toward 
Better l a ~ a !  Manogrmint Decisions, 21 Kau War Cali Rev 39 !Juiy-AUg 
1974). Far examplea of deciiion anaiyiis,  Q C O  Saekaon, A .Methodology for 
Mrasunns S u m o i t  O u t p u l ~  m Relation tu Inprt~-PiodiLctirtlv,  id at  90. As 
indicated by Quade in his introduction fa  Analyms far Military Deeisions, the 
teims used in deemion theory by Y ~ D U P  authors often have overlapping mean- 
mg6. or carry different connotations in various disciplines Qunde, Introduclton. 
Ansiyds far Military Dec181oni 3 (E.S. Quade ed. 1964). 

"aKK. Booth. SZ(DIY note 2. BL 136. That these models need not be bssed exciu- 

.. . .  . 
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We will now sketch the policy science model and will place Mr. 
Janis' book. and other recent studlei related to ocean i a a ,  in con- 
text to illustrate haw the system w r k s  and what is its potentu.1 
usefulness for the naral decisionmaker, be he professional military 
man or legal specialist. Attention wiil be focused on the effective 
p o w r  process, as distinguished from the larger social-process 
model. References. except to the recent studies rewewed in thi8 
article and occaaionally to policy science materials, will be minimal, 
but the reader is invited to examine more comprehensive analyses 
available elsewhere.  upon which this section of the article 1s 
bawd."' 

A. SOCIAL PROCESS 

Policy scientists begin their consideration of problems in the con- 
text af the social process, that ongoing interaction of persons and 
other participants (nations. navies, etc . )  in an increasingiy interde- 
pendent series of communities, starting v i th  a world community 
and working down through a serier of meriocked. interdependent 
and interacting communities (regional organizations such as NATO, 
the EEC,  etc., nations: state and local governments) to the smallest 
(the family or the tribe).116 

The social process may be divided into eight value processes. 
power, the givinp and receiving of support in government, politics, 
and law wealth, the production and distribution of goods and s e n -  
m s ,  and consumption; enlightenment, the gathering, processing 
and dissemination of information; skill, the opportunity to acquire 
and exercise capability in vocations, professions and other social ac- 
tivities; well-being, synonymous with safety, health and comfort; 
affection, personal intimacy, fnendahip and loyalty; respect, per- 
sonal or ascnptive recognition of north;  rectitude, participation in 
forming and applying norm3 of rmpomible conduct. 

Through the methodology of claim, participants (individuals, 
navies, nations) act in various way8 to optimize the above values m 

L"Sr* Buiuki ,  supra note 9 ,  st 3 note  1. and at  5 note 2 Moore,  9upm note Y .  at  
664 naCe 3,  and 661 note 4 
L"Srr Suzuk1, aupra note 9. e t  19-22, Maore.supro note 8. sf 667 

152 



19791 SEA POWER AXD LAW OF SEA 

goals through various institutions that affect re~our~esl's (often 
known as "base values," "base" being employed in the same Sense of 
source of resources, as the original connotation of ''naval base"). 
These eight value processes "hare no magical quality and are chosen 
for their convenience in Lthel analysis of [the] 6ocia.l pracess.""' 

To make theory into practical reality for the naval commander: 
maintenance of high morde is a constant problem, and i s  a sought- 
after goal aboard ship. Examined in the policy-science context, wl -  
ues for enhancing morale might include: proper administrative or 
disciplinary measures to punish shipboard theft as corrosive of 
morale (poaer);  encouragement of advancement through auccessfui 
completion of rate examinations, thereby increasing sailors' pay and 
prestige (wealth, enlightenment, respect); ordering men to lead- 
ership school (enlightenment, skill, rectitude); encouraging leave 
and liberty, commensurate with the needs of the service (well-being 
in the sense of improved mental health from a "change of pace"); 
affection, developed through renewal of shoreside friendships. 

These goals are,  of course, achieved through a continuum of 
time,'I8 apace, and other dimensions collectively known to policy 
scientists as phase analysis, which ~1.111 be examined later in this 
article. Law, as part  of the effective power process (as distin- 
guished from naked paxer,  or the asaertion of authority by sheer 
expedience or brute force),11o is seen as the flow of authoritative 
and controlling decision.'2o 

Put another nay ,  law is the comprehensive process of autharita- 
rive decision, or the constitutive process, in which ruler are con- 
tinuously made and remade. The function af rules of law is to com- 
municate the perspectives (demands, identifications and eapeeta- 
tians) af people in communities about this comprehensive process of 
decision. The rational application af these rules in particular in- 

' L d S ~ z ~ k i .  s u p ~ a  note 9, at 22-23; for an example af claims considered within Lhe 
context of the law of the sea. m i  McUougal. arpm note 101. at  39 
"'Moore. m p m  note 9. at 669. 
"'Time i d  B factor in systems analsaa and ~n conventional eeanomics. S r a  ?. 
Bmei .  9upm note 108, st 62, C. Hitch & R MeKean, Eiemenfe of Defense Eco- 
nomics i49-62 11861). 
"sMeDaugal. ~ v p r o  note 101. at 36.  MeUougal, Authority Is Car Force o n  tho 
High Sene. 20 Nav. War Col l .  Rev. 19 (Dee. 1967). 
~ l~Compoic  t he  discussion following ~n the text of this article w i t h  S .  Falk, The 
Environment af National Security 16 (18781 
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stances requires their interpretation, as with any other communica- 
tion, in term3 of who is using them, with respect to whom, for what 
purposes, and in which contexts.12* 

Lau is seen, then, as the proper result of the power process, but 
to a policy wientist law muat be viewed in the broader context of 
a the r  values-for example, law (as commonly understood by 
laymen1 must be considered in relation to the "laws" of uealth or 
economics (also as commonly understood by the layman). Fur- 
thermore, the functioning of the effective pou-er process, or Ian-, 
must be considered against a background of interdependent nabone 
and other communities. "No state has complete freedom of effectire 
choice today. We are all scorpions in the same bottle."122 

Xr. Janis' study does not explicitly adopt a policy science ap- 
proach. He does recogmze this interactive process indirectly by his 
reference to P r b l w  O r d w  of the  Oceans by McDougal and Burke, 
in Chapter 6, ls3 and in his introductory declaration that "[tlhe law 
of the sea is in  the midst of turmoil '1124 Regrettably, he does not 
postulate a definition of "the Ian of the sea," although he is careful 
to define sea power as "force and threat of force on the 

I t  u~auld appear, however, from time examination of the book and 
its Sources that he goes a t  least halfway toward the policy scientist's 
contextual treatment of law uithin the social process. Janis' citation 
of UK General Assembly resolutions (not considered "law" by tradi- 
tional writers), and preparatory drafts af conventions (not approved 
by same scholars a8 basea for interpretation of treaties except in 
specific circumstances), and his inclusion of decriptions of various 
pressure groups' attitudes, such as the United States maritime in- 
dustries' positions on law-of-the-sea issues, ali suggest Janie' unar- 
tieulated employment of policy scientists' phase analysis. 
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B. PHASE ANALYSIS  

Phase analysis is a breakdown a i  law as the comprehensive proc- 
em of authoritative decision into component elements and se- 
q ~ e n c e s . ' ~ ~  The procedure is similar ta that used by the careful mili- 
tary commander when planning an operation m t h  explicit reference 
to timing, units of frreindly and enemy forces involved, and 80 on. 

The policy scientist's phase analysis includes six or seven descrip- 
tive reference points: (1) participants (who interacts, from individu- 
als ranging upward through nations to the world community as a 
whole); (2) perspectkes on how a participant riewa a problem, ~ e . ,  
as a neutral, a detached observer, or an advocate for a point a i  
viewl; (3) situations (the physical circumstances of an interaction, 
which include geographic features [a river being a more clearly de- 
fined boundary, for example, than the territorial sea's limit]; the 
time a t  which the interaction takes place; institutionalization, or the 
degree of organization in which interactions occur [the current 
"turmoil" over the law of the sea perhaps bemg an example]; and 
crisis level, which may generate different expectations under vary- 
ing intensities of (4) base or resource values-power, 
skill, enlightenment, wealth, reapect, rectitude, affection, and 
well-being-that participants have at their command for achieve- 
ment of desired ends in the legal process; (6) strategies-coercive 
or persuasive modalities in the form of diplomacy, ideology, eco- 
nomics. or militarv farce-far the maniuuiation of base values to 
achieve denied goals; (6) outcomes and (7)  effects, short and long 
term re.wlt8 of the process of interaction.'2n 

Xr. Janis obliquely employs a similar but not as comprehensive 
analysis. In his chapter an the United States,'ls for example, he 
lists the almost bewildering cast of actors involved in decisions an 
the ocean policy process: the executive branch, Congress, non- 
governmental institutions, and their components. Curiously, he 

lPaMooie,  m p o  note 9. s t  669 

>"See  Balhurst. Cnr is  Henlalily'  A P i o h l r r n  I% Cultural RiloliutLy, 26 l a r  
War Coll. Rev. 6; (Jan -Feb 1974); C Pierball, An Analysis af Crisis Decision- 
Making, Center for Naval Analyres Proferiionnl Paper No 41 (1970) 

" ' S e e  Suzuki. wpm note 9, sf23-27. 
"OM. Jams, supra note 10, at 1-22. 



MILITARY LAW REVIEW [VOL. 83 

makes no reference to the federal judiciary, with its capacity t o  
fashion a federal common Ian to promote uniform international law 
norms,130 or to interpret the United States Constitution and the 
federal statutes and treaties that  are the supreme law of the 
iand.131 

Perspectives of the actors-from what viewpoints the partici- 
pants speak-are indicated by inference, particularly in the chapter 
on the United States Navy.132 In  this regard, Booth's more general 
ana lp i8  of the "players" and their  characteristic perspectiyes 
should also be 

The geographic situations at stake-straits passage. width of the 
territorial sea. and deep seabed interests-are one of the central 
themes of the book. However, 8s indicated above, Janir provides 
only limited discussion of other geographic aspect8 of the oceans 
carered by international law norms ather than the Ian-of-the-sea 
negotiations.134 

Power resouree~-particularly the strengths of the ao r ld ' s  
n a n e s ,  and foreign equivalents of t h e  United S ta t e s  Coast 

LdOSee ,  e Y ,  C Wright Handbook on the Lau of Federal Courts 5 60. a t  281 (3d 
ed. 19%) 

1 3 L U  S Canif art VI. S 2 For the clasdc example of a situation in which a trenly 
ma) canitlfufianally regulate aeti i iry that  an act  of Congresa may not. 8 e e  MIS- 
soun Y Holland. 252 D S 416 11920) For a description of how the CUYI(CF are 
involved m the inrerplai among other participants, a e e  Edwm Bornhard's dewhp-  
t ion of the erolvtian of the migratory bird treaty upheld in the Y ~ s s o u i i  case 
Borehard, T w a t i e a  ond Eretiitwe A p e m i e n i s - A  Reply. 54 Yale L J. 616. 632 
(1945) 

Sa treaty and no law enacted by Congreis can nulhfy a fundamental freedom 
protected by the  Bill a i  Rights. Reid s .  Covert ,  354 U S 1 (19571 In any event 

lilt I 9  emphaticail? the pmllnee and duty a i  the judicial department t o  bsy Khat 
the la%' 1~:' Msrbvry \ Madlion. 5 r S .  I1 Crsnch) 137. 177 !18031. rroq'd 
cooppr baron. 358 u s. 1,  i a  c m a )  

l S * M  J a m s ,  sepia note 10. af 10-1s 
"aBooth. S%pm note 2 .  at 121.36. S e e  " ! B O  i d ,  202-04. for dixeueaion of "the 
personality a i  the leaders'' as a factor 

"'For an cera) describing how geographical limitations eonstram m e  n a m n  ,ti 
quest for naval pnaer, s e e  Smith, Cmatramts a/ .Vain! Giayraphy o n  Sailrt 
.Sora/  Pourr .  21 N a i  War Col l  Rev. 46 lSepf - 0 c f .  19141 



19191 SEA POWER AND LAW OF SEA 

Guard-are given careful attention by Mr. J a n i ~ . ' ~ ~  Hoiwver, he 
does not discuas other important power variables, auch as the im- 
pact on deterrence decisionmaking of the other trvo legs of the triad, 
which are land-based ICBWs and the Strategic Air Command,138 
not to mention Army and Marine Corps forces that would be in- 
volved in the projection phrase of any naval operation.'37 

The important factors of national ~ e a i t h ' ~ ~  and the levels of 
readiness (skills) and training (enlightenment) are mentioned, but 
t he re  ir  little a t tent ion given to  those often intangible, but 
nevertheleas real, resources of respect, affection, and so forth.13B 

The strategy of military coercion or suasion is a great theme of 
Sea Power, u hich recognizes by implication strategies of diplomacy, 
(eg, the LOS negotiations), economics ( e . .  ., elaims of the United 
States fishing industry), and ideology (implicit in Admiral Gor- 
shkov's description of the U.S. Kary a8 "an instrument of im- 
perialist policy").14o The distinction between coercive strategy 

",M J a n m  8upm note 10, a t  1-3. compare K. Baath, ~ u p r o  note 2 ,  at  113-25. 
and J Cable, mpia note 5, a t  98-129, for their more analytical approaches 

>'OM. dams, ~ " p m  note 10, at 24, pa'oting Garshkov, A'auzrs in War and P e a c e ,  
100 U.S Nav. Inst. Proe. 61-62 IOef. 1914). Even B general who declared that 
"war 18 an extension of policy by other means'' recognized that idealogxal input IS 
also relevant ta the conduct af aar .  S e e  Gibbs. Claz~seuiti on t h e  M a d  Forcea 
in War, 27 Nav War Coll. Rev 16 (Jan -Feb 1976) 
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using militarg farce, and persuasive miiitary strategies, recognized 
by Cable"' and L ~ t t u a k , ' ~ ~  albeit with different terminology, 
would have sharpened the focus of inquiry. A umilar demarcation 
between coercive and persuasive economic,'43 diplomatic and 
ideological strategies would hare been helpful. 

Booths chapter on "The Functions of N a ~ i e s , ' ' ~ ~ ~  with its tnan- 
gular diagram of navies' diplomatic, military and policing roles, 1s 

perhaps the best description of the use of naval power (a resource) 
as a diplomatic or military instrument. His policy objective of pres- 
tige, and standing demonstrations of naval power in distant waters 
as part of the manipulation objective, would be reen aa ideological 
strategies by the policy s~ ien t i s t . "~  He says little about nauiea' use 
in economic enjoyment and contribution to internal development. 

If Booth had not limited his work to navies and naval affairs, 
doubtless he would have expanded on economic aspects of maritime 
strategy. Hi3 succeeding develop these strategies and 
their interrelationshipa. There ir a great difference, for example, 
between a persuasive economic strategy founded on aubsidizing the 
United States merchant marine BO that it can compete with foreign 

an the one hand, and imposition of civil penalties, criminal 
fines and forfeitures, or restrictions on fishing and importation of 

J Cable. idpya note 6, at 23-65 
""E Lu t tuak ,  s u p m  note 4 

"SSrudies of euerelve and persvarlre eeon~mic strategy include N. Alford. Mad- 
em Eeonomic Warfare ( L a r  and the Naval Partielpant) 1963 Nabal  War College 
International Laa Studies (1967). and H Clem, United States Infernationai Eeo- 
nomic Policy (1976) 

I"K. Baath. ~ u p w  note 2,  at  15-25. a130 published ai Roles.  Objrctivrs  and 
Task8 Anlni is tord of t h e  Fi inri ions of S o ? i e s .  30 Nnv War Coll Rei' 33-97 
(aummsr 1977) 

"lK 
L"Ses ~ e n e r n l i y  G. Giimore & C Black. The Law of Admiralty, ch 11 (2d ed 
1915). 

lE-9 

Booth, aupro note 2, a t  26-112, 236-68. 
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illegally caught fish under the Fishery Conserration and Manage- 
ment Act of 1976, on the other hand.14e. 

Outcomes and effects, the results of the interactive process, are 
dependent on the quality of treatment of the phases that precede 
them. Aithough not articulated as such, S e a  Power does recognize 
that the oceans decision process has producta--e.g., the Fishery 
Conservation and Management Act, or the demise of the three-mile 
limit-that are the result of this complex interrelated and interde- 
pendent process. 

C. AUTHORITY FUNCTIONS 

The policy scientist also perceives the threads of seven authority 
functions within the legal process as follows: 

intelligence-gathering, the obtaining and supplying of in- 
formation to  the decision maker: promotion, the recom- 
mendation of policy; prescription, the promulgation of 
norma--as in legislation; invocation, the prorisional ap- 
plication of a prescnptian--as by a grand jury indict- 
m e n t ;  app l i ca t ion ,  t h e  final application o f  a p r e -  
scription-as by an appellate decision; termination, the 
ending of a prescription; and appraisal, the evaluation of 
the degree of policy realization a ~ h i e v e d . " ~  

The Fishery Conservation and Management Act is an apt illustra- 
tion. Regional fiahery management councils, established by the 
Act,Lsa must prepare fishery management plans that must contain 
descriptive datals1 and may contain catch limits and permit re- 
qurements.162 This illustrates the intelligence-gathering function. 
The promotion function begins when the Secretary of Commerce re- 

"'Moore, mpra note 9, 81 671 Comporr the simpler model pontvlafed by Star- 
i o n ,  mpra note 102. at 100. Stnrron, houever ,  refers t o  'moue aourees of law as 
' ' b ~ u i c e s  of p0liey." In so doing. he mplicitly recognizes the authority function of 
presenpllan Id at  101 

"'Eight such councils are eatablished b )  the act. 16 U S.C. & 1852la) (1976). 
"'16 U.S.C I L813(a) (1876) 
lJ'16 U.S .C I1863(h)  (1876). 
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views and approves the pian,lS3 thereby promoting its policies The 
prescription function is completed when the Secretary publishes the 
pian in the Federal Register,1s4 the official daily gazette of the 
United States Gorernment.IE5 Invocation would occur when an au- 
thorized officer issues a citation, arrests an alleged offender, or 
seizes fiiahmg vessels or fiish,15e subject to  later trial of the case. The 
application function nould occur when a federal district court tries 
the ca8e15' subject to appeal.ls8 Termination of a prescribed rule 
under the act might occur when a new law-of-the-sea treaty is 
ratified b>- the rn i t ed  States The appraisal function of the Act 
includes reports by the Secretary of Commerce to Congress and the 
President,18o research.181 and reports by the fisheries councils to 
the Secretary.xB2 

Sea P o t i r r  was nor written in a lawpoiicy science format, and 
hence makes little explicit reference t o  the authority function. 
Primary attention has been given to the intelligence, promotion, 
prescription and appraisal functions in Mr. Janis' description of the 
background and development of the LOS negotiations 

D. THE DECISION PROCESS 

Having set up this comprehensive matrix for describing the in- 
teraction of values in the context of phase analysis and authority 
functions. the policy scientist nould proceed to the decision process. 
conairting of five steps or "intellectuai tasks". (1) clarification of 
goals: (2) description of past trends; (3) analysis of condition8 af- 
fecting those past trends. (4) projection of future trends, and (6)  

"j16 U S C 5 1864(a), ibl 11916) 
l"'16 U.S C § 1655(a) i19761 
" 'See K Davis. Adrniniatrative Lau Tres t i~e  5 6.02 (3d ed 1972) 
'"16 U.E C 5 1861(b), i c l  (1916) 

l a T 1 6  U S.C. $ 1661idl (1976) Cable UBPS the rerm 'spplicafians [of naval forcer 
~n much the ~ a m e  n a y  B pollcy delenf ldr  would t o  mean brlnging home B presenp- 
five norm t o  nolarorb thereof J Cable. 9upm nore 4, BL 167-73. 
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evaluation of poiicy a i ~ e r n a t i v e s . ' ~ ~  As Professor Maore has cor- 
rectly observed, "These tasks are performed by all of us, implicitly 
or explicitly, when rue make any deci~ion."'~'With addition of feed- 
back haps ,  this general process is found in all decision-making mod- 
els.18s The basic mili tary planning process employs similar 
methodolagy.'Be 

Sea P o r e r  does state the goals or miaeions of the world's princi- 
pal navies as articulated by the admirals.16' Should these be goals 
for the law of the sea as a whole: Should not a broader goai- 
national, and coinciding with the general international ideals of the 
United Nations Charter,168 perhaps condensed t o  a preference for 
human dignity'6s-have been stated as the care ideal from nhich 
other aubgaals descend and depend? Nearly all nations mentioned in 
Sea Pozcer are parties to the United Nations Charter and therefore 
must be held accountable to its principles and purposes. 

Even if the analysis considers only the goais of armed forces or 
navies as the relevant focus, a generalized classification such as that 
employed by Booth might have been more comprehensive: 

(1) Projection af farce functions: 
(i) General war; 
(ii) Conventional wars; 
(iii) Limited wars and interventions; 
(iv) Guerrilla wars. 

(v)  Strategic nuelear deterrence; 
(vi) Conrentional deterrence and defense. 

(2) Balance af power functions: 

See generally Bureau a i  Kavai Persannel. U.S Dep't a i  Sauy, N.4YPERS 
94408. The Military Planning Proeess The hiatory of the military planning proeess 
l e  traced by Cullen in his ~ i t i e l e .  From t h e  Kncgsoeodmie 10 tho S a u o l  n o r  
C d l c g r  The  Miiztary Piannzng Piarrss. 22 Sa". War Call. R e v .  6 (Jan. 19W,  
and Bueli. Admrml E d w e y d  C Kalbfza a n d  the Soia1  Planner's " H o l y  S c n p -  
f u d '  Soind .Mdilory Decrsian, 25 Nav. War. Call. Rev. 31 (Mar.-Apr 1913). 

lB'Sie M. Janis, aupm nota 10, sf 1. eoneerning the United States; id st 24, 
concerning the Soviet Union. zd , a t  39-41. eoneerning Great Britain. and i d ,  st 
53-56. concerning the Republic of Fmnee. 
"'U .U Charter preamble and arts 1, 2. 
"'See Moore, 8dpra note 9, at  616, and Suzuki, 8upio note 9. sf 36-31. 
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(vi11 Extended deterrence and defence: 
(viiil International order. 

(IX) Negotiating from strength; 
(a) Manipulation; 
(xi1 International prestige. 

(41 Domestic functions: 
(ai0 Barderlcoast guard responsibilities, 
(xiii) Sation-building. 

(3) Diplomatic functions: 

As Booth points out, such a clasaificatian "can only provide a 
guide and perspective far the specific analyses[,] . . . the ultimate 
aim when assessing such a subjective and contextual concept as 
utility."70 

These goals, or value preferences, are usually socially derired and 
are, therefore, strongly influenced by current camentionai val- 
u e ~ . ~ ' ~  It would, therefore. beham e the military decision-maker to 
attempt io approximate uideiy accepted societal ideas. beliefs, and 
gaais (often crystallized into positive lair- or statements such a8 the 
United rations Charter Preamble) as he postulates his goal8 and 
subgoals within the military decision process.172 

Immediate past trends, and conditions affecting those trends, are 
described by Mr. Janis start ing with the  1958 law-ai-the-sea 
treaties, and tracing later developments through 1975. A look a t  
deep-rooted past  trends,  such as those behind the traditional 
three-mile limit,"3 and reasons for such trends, might hare under- 
scored hie thesis concerning the role navies and naval power may 
piay in developing the iaa of the sea."' Mr J a m  projects certain 
future trends, recites policy alternatires. and evaluates these alter- 
natives in the  light of their  impact on t h e  world's principal 

"OK Baaih mp'e note 2 ,  at  274. 
L"Sfsrron, mpra note 107, a t  95 

"*Perhaps the lack of such an attempt 13 one reason why, a% vieaed by aarne. the 
Vletnam war " v e n t  w o n g  " Far nn example af the difference between actmg 
aithin the law and acting outaide che law, Q I ?  Maare. aztpm note 43. 

lm S e e  gere io l ly  S SwarxLrauber, i up ro  note 33 C Calombar, The infernstmnal 
Lau of the Sea Sb 95-139 (6th ed 1967) 

M. Janin, mpia  note LO, at  x i n i ,  75-85. 91-92 
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navie8,lTS Courses are charted "for the reconciliation of naval inter- 
ests in a new international ocean order," lie but his preferred choice 
is not stated. 

IV. CONCLUSIONS 

As Professor Knight has observed, there are at least three 
schools of thought an the role of international law in national secu- 
rity policymaking: 

International law is a "pious fraud" and should have no 
effect whatever on the making of national security policy. 

International law should he considered as one among 
many relevant factors in determining national security 
policy. 

International law should be regarded as absolutely 
binding on the United States and determinative of all na- 
tional security policy decisions.177 

.Tone of the authorities reviewed in this article, and particularly 
Mr. Janis' fine monograph, would adhere to the "pmus fraud" view 
The difference between the "absolutely binding" approach and the 
"among factors" theory is an issue of perspectives and breadth of 
approach. Any good lawyer will say that you must obey the law. Mr. 
Janis would not quarrel with this; he is concerned with how some of 
the I a n  of the sea came to he, the influencing factors an this law, 

"'Knight, T h e  L O G  of the Sea and Soiial  .M~ssians. 103 W.S. Nav Inst Proe. 32 
(June 19771 The Knight article 18 a goad surve) of current iau-of-the-sea prob- 
lems, organized by legal im~ne ~nuolred. Knight "'gee that the United States "take 
all measures necessary to ensure that  future legal developments concerning the 
use af ocean shores do not unseeeptsbly retard, ,rml abhry  to c ~ r r y  aut Lmdlfionai 
and prospeelwe m i s s m i  of [ i ts1 naval fortes Among sueh measures Knight en- 
5lbinns the taking a i  action tu ret  p'eeedenta far exerciee of rights of navigation 
before e m e a  a r m  I d ,  st  39 Comparr Knight's approach w t h  Jams' nation-by- 
nation approach, set  forth by the latter I" Nora1 .Miss%ons ond the Low of the 
Sea,  13 Sa" D~ego L .  Rer. 583 (1976) Jams rec89t this approach inSaaPawer  and 
the La. a f l h r  S e a  
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and factors that can (or should) influence its dei-eiopment. He daea 
omit certain sources and substantive partr of the 1z.v and both the 
iauyer and the professional military man should be anare of this 
book's lack of a configurative legal approach. To have used such an 
approach nauid hare required a treatise at least the size af Colom- 
bo$' l n t c ~ ~ ~ i o t i a ~ i n l  Lou. sf t h e  Sea, with oyer 650 pager of text. 

The policy scientist, and those engaged in other broad-based, 
multi-disciplinary examinations of the problem of ocean space, 
nouid aaaert that international I a n  is but one influential factor in 
the oceans policy p r a ~ e s s . " ~  The policy scientist irauid say that in- 
ternational la$$ is but the outcome of the effective poner process. 
only one aspect of the total social process The viewpoint of the pol- 
icy scientist uould, therefore, include the rienpoint of those holding 
international  la^ to be "absolutely binding," as one small part af a 
larger, more complex, configuratire matrix.17B 

ever, Sea Power ' s  109 pages could not hare analyzed the subjeer 
fully from a policy science viewpoint; McDougal and Burke's great 
Pvblie  O r d e r @  t h e  Oeia,is runs mer a thousand pages. 

Even a i th  these limitations, Mr. Jams has produced a fine short 
book that should be of immediate assistance t o  the military officer 
or the military iaayer who grappiee uith these complex prohiemr of 
the Ian of the s e a  Its  quality giver promme of excellent contnhu- 
tions to future scholarship from the author.180 

"BCo,npoii K. Boorh ' u p i n  nore 2. at  ?SO. and Moore,  s s p i o  note 4 3  

"sBooth reeagnlzes that there 1s B complex relationehip befueen navieb and 
foreign policy The pdiey x ient i s t  m i s t s  that there 18 an equally eamplex re- 
lationship b e t a e m  policy ~n general and n a ~ a l  farce One mwame of palici m 
general 13 l a w ,  a faeror rhieh musf be considered d o n g  with other faeiari N a i a l  
force,  for the pohry reientiat, 1s merely one aspect af m h t a r y  straregy Strategy 
10 turn. i r juer one of ~ e ~ e r a l  s l t e m ~ f i w i .  the others being d q l a m a e y .  e e o n o m m  
and Idealogy. 

Baath ha8 carefully limited the aeape of coverape of his book t o  n a v m  and narsl 
sffslrs He sroidr  caniiderafion of maritime affairs ofheruibe I d  , 81 10. 
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I t  is hoped, however, that  this review has re-emphasized the 
complex nature of the "troubled common" of the altered ocean enri- 
ronment,lB1 whether seen from the aspect a i  the military cam- 
mander, the lawyer, or the policy scientist. Not many military 
commanders can or should make policy or practice l aw not many 
laivyers can or should make policy182 or $%-age war: nor can or should 
many policy scientists or decision theorists wage u a r  or practice 
law. 

All three disciplines, and ather professions as well, can learn from 
the processes of the others and should be au-are of the multifaceted 
issues of sea power and ocean law which will have to be dealt with 
during the United States' third century. I t  is hoped, h o w r e r ,  that 
the lawyers, analysts, policy scientists and military officers eon- 
cerned will pool ree.ources t o  assist governments in e ro lnng  a 
workable law of the sea, based on sound policies, for the new order 
of the oceans. 

IslSee K. Booth. srpia note 2, at 274-51 
lB'See J Cable, B U P T ~  note 6 ,  at 69-97. 

L13The head of the mtitrust division of t he  Deparfmeni of Justice criticizes la%, 
s e h d a  in thia regard SpeerBcaiig. he feela that ~ o m s  Im aehools have gpent too 
much time training policy makers and too littie time training lawyers. Ksuper, 
R e f l r r t i o ~ s  on L Yaori  of Gorrrnmint Serricc. 21 L. Quadrangle S o t e s  16,  18 
(1977). c o m p m e  Walker. Cnsis i n  t h e  Covrts A Response of Legal  Education le 
the Charges ~ f l s c o m p e t e n c e  tv  t h e  DeJmae of Crimina, Cases. 24 N . C  Bar i3,  
14-15 (KO. 1, 19771. 

The Nsval War College at  Newpart. Rhade Island. 13, however, presently tom- 
miffed to the goal of educating ieniar na%l officers broadly The hope is that auch 
officers w ~ l l  become or continue t o  be m a r e  of the mu 
nature of their profession. C r o r l .  Education I-iisus 
College. 1 8 8 4 - 1 9 7 1 .  26 Nav War Call Rev. 2 (Kov -Dee. 1973). Turner, Conio- 
eotion Addirss, 25 N a r  War Col!. R e v  2 lPav.-Dee. 1972) 

The cmtroversj r i t h in  the Navy over technical training versus braadgauge 
education for professional mllitary officer8 is n o t  n e w  S e e .  B g , Mahsn, ' ' T t ~ ~ m e l -  
m'' Versus "Practtrol" Tmintng. in Mahan on Kava1 Warfare 8-16 (A Weiteoft 
ed 1941). 

Por doe8 the i s m e  arise solelv within the mdifaiv services. Much has been rnf- 

w f h  McClam, Lega! Edicotzon The E i t m i t o  Tl'hwh "Know-Hou" m Praclice 
Should B e  T o i g h l  in  Iha Law Schools .  6 J Leg. Educ. 302 11964). and MeClain, 
I s  Legal Education Doing Its Job' A Rep ly .  39 A.B A.J. 120 (1913). 
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Reozezced by James A Burger' 

The SIPRI (Stockholm International Peace Research Institute) 
Yearbook is a yeariy report on armaments in use and planned, and 
on disarmament effoorts. This year's edition, which is the Institute's 
ninth, was published early in the year to be in time for the United 
Nations General Assembly's special session devoted to disarma- 
ment, which was held in New Yark City from 23 May to 30 June 
1978. The purpose of the Stockholm International Peace Research 
Institute is to conduct research into problems of peace and conflict, 
with particular attention to problems of disarmament and arms reg- 
uiatmn. 

The Yearbook was published in 1978, the year of the United Na- 
tions Disarmament Conference. That conference has been convened 
by United Nations officials as the mrld 's  largest and most repre- 

' M a w .  SAGC. U S Arm". Student. U.S. Arm? Command and Genera! Staff 

Moderaior for the law of war panel whose proeeedmgs are published at 82 Mi!. L. 
R e v .  3 (1975) 
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sentatlye gathering a n  disarmament.' SIPRI notes its concern with 
increasing militarization of the world and the seeming futility of dis- 
armament efforts Bb- SIPRI estimates, expenditures on arms hare 
no\%- increased to 0360 billion per gear2 with the Third \Vorld taking 
an increasingly big share. The authors find this significant because 
the Third World is not only spending more on arms but for the first 
time is now able to buy modern military equipment. The nations 
belonging to thi3 bloc no\\- have access to the most sophisticated 
military equipment available and the money to buy i t ,  

The authors are especially concerned with developments in nu- 
clear ireapana. On the stratedc level there have been developed 
irhat they refer to as CEP (Circular Error ProbabdityY uarheads 
which make it possible for ICBM's (Intercontinental Ballistic >lis- 
siles) t o  atrike their targets within tens of meters. Such warheads in 
turn can be launched from the new US M-X weapon system, which 
will use mobile land based ICBMs to make destruction by an enemy 
more difficult.' The Russians also are increasing the accuracy 04 

their nuclear missiles and hare similarly developed a mobile missile 
system. 

On the tactical level there have been dexelapments not only in 
accuracy but in the size of the weapons. Xuclear weapons have been 
miniaturized to make them more mobile, and then  destructive effect 
has been iimited. making it possible to use them in close combat 
situations These miniaturized tactical nuclear wapons  include the 
enhanced-radiation reduced-blast type-the so-called "neutron 
bomb." All this reems to make nuelear w.r a feasible alternative to 
conventional warfare which, instead of merely being a deterrent t o  
ail-aut ivar, might be an acceptable means to achieve limited objec- 
t1ve3.5 

'Teltrch.  l'.Y Vole8 Comproiniae Arnis Terf. N S Tlmea, duly 1, 1975. at  1 
*SIPRI Yearbook 1975, at  3 
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There are also developments t o  be seen in the conventional 
xeapons area such as the FAE (fuel air explosive) which may be 
used in a CBT (cluster bomb unit). The SIPRI authors State that 
this bomb could hare the explosive efiect a i  10 kg of TNT and could 
be carried by a helicopter.e It could be developed in larger form for 
cruise missiles.. The authors state that in the conventional weapons 
area there is an ever-closing gap between the destructive power of 
conventional and nuclear weapons. I t  seems likewise that there are 
alternatives to nuclear weapons aithout giring up their destructive 
capability. 

There iz also an interesting discussion oi the impact oi arms de- 
velopment an the human environment.' This problem may be as far 
reaching as what the authors describe as "geophysical warfare" or 
environmental warfare, or it may exist solely in the effect on the 
environment af the use of high explosives, or in the persistent 
problem of chemical and biological w e a p ~ n s . ~  One other aspect of 
modern warfare, but by no means the laat topic to be discussed, is 
the problem of military satellites.8 The SIPRI authors envision 
satellites reporting an and directing operations from the sky, and 
missiles designed t o  seek out and kill the satellites. Space warfare is 
already here 

While describing arms developments, the Yearbook also enumer- 
ates the efforts which are being made to limit armaments. Same 
efforts are being made on a bilateral basis such as the SALT 

'SIPRi Yearbook 1878. sf 6. 
' I d  at ch 3, 43-67, 

'Nore rhsi the United Stater ha3 agreed to the Genera Protocoi for the Prahibi- 
Ilnn of the Uae ~n War of Asphyxiating, Palsonavs DI Other Gaaes, and of Bsc- 
teriologieal Methods a 1  Warfare, entered m l a f o m e  for L'niied Stales, Apr. 10, 
1915, 26 U S T. 571.  T.i.A S.Po. 6061 [hereinafter cited as Geneva Gas Proracoll. 
The United S ts fss  IS also a party to  the Conrentron an the Prohlbltlon of the 
Development, Production, and Stockpiling of Baeteriologicsl (Biologiaall and 
T a m  Weapons and on their D e m w t l a n ,  m t e i e d  i n to fo ree fo i  C n i t r d  Stoles, 
Ysr 26, 1976. 26 C.S.T. 683, T I.A.S.No. 8062 [herernafter cited a8 Biolagicsl 
Stockpiling Conventionl. For a ~ u m m a r y  of the p d t m  of the Department af De- ~y.;$;;yT;~ c ~ ~ ~ ; I ; ; ~ d b ~ f $ ~ ;  ; ~ : " ~ ~ ~ ~ ~ . r ~ ~ , ~ ~ ~ ~ f ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  
io1 Despite thew generally accepted trestle% on chemical and bioiagieal reapan l ,  
diacusiian p e r r i m  concerning their uiefulneis. and further e o n i e n l m 8  are pro- 
paned 

"SIPRI Yearbook. eh. 5 ,  104-130 
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(Strategic Arms Limitation Treaties) negotiation, he t aeen  the 
United States and the Soviet Union, others multilaterally between 
the NATO and Warsaw Pact Countries such as the MFR (Mutual 
Farce Reduction) talks.'O There is also the CCD (Committee on 
Disarmament) nhich is tied in with the United I t  was 
decided at the most recent disarmament negotiation in Sew York 
that the CCD wouid be expanded in membership, hopefully em- 
bracing those major states which had not previously participated, 
and including more of the Third World States.'* 

Aside from negotiations and their resultant treaties which con- 
cern reduction of armaments, there are also those agreements which 
make particular types of warfare illegal. There is the Convention on 
the Prohibition of Military or Other Hostile Use of Ennronmental 
Modification Techniques, which the UN Secretary General opened 
for signature in May of 1977.13 There are also plans to  obtain 
agreement an a treaty which would prohibit the production of CW' 
(chemical warfare) agents and require their d e ~ t r u c t i o n . ~ ~  The 
Yearbook d i scusm both the treaty on environmental modification 
and the one on chemical warfare. 

Perhaps even more interesting are the implications of the Diplo- 
matic Conference on the Reaffirmation and Development of Interna- 
tional Humanitarian Lau- in Armed Conflict.15 In that conference, 
which ended a t  Geneva in June of 1917, 124 participating nations 
proposed the adoption of two additional protocols to the Genera 
Conventions of 1949 on the protection of victims of armed canflict.16 

>'In the United Stale8 they are normaily referred f a  as MBFR (Mutual Balance of 
Force Reduction) talks 

> > T h e  CCD ib  not a United Sation. created organization, bur it reports t o  the 
United Nations General Assembly, and the Asaemhly ~n turn asks ~t t o  fake "e- 
e i f le  problems under diacussian 

,produced ~n the S l P R i  Yearbook st 392. The 

"Diplomatic Conference on Reaffrrmafian and Development of Infernatmnai Hu- 
manitanan Law Applicable in Armed Conflict. Proioeds I and I1 ta the Geneva 
Convention, 16 Inl ' l  Legal Materials 1391 (1911). 
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The United States is a signatory to the protocols but has not yet 
ratified them." These protocols will supplement the Genera Con- 
ventions of 1949, and along with the Geneva Conventions and the 
Hague Treaties of 1899 and 1907, will he one of the major state- 
ments of the law of armed conflict. 

The Protocols niil have an important effect on the law in regard 
to the development and use of iveapons. They extend protections of 
civilians and prohibit "indiscriminate attacks."18 Starvation as a 
method of warfare is and care must he taken to protect 
the natural environment against widespread, long-term and severe 
damage.2o Weapons must be reviewed as to legality before de- 
velopment and use.21 The SIPRI Yearbook does not go into detail 
on these matters, but it does put the Protocols into the context of 
the disarmament picture as a whole. 

The Yearbook nates that no agreement was reached on what i t  
refers to as "dubious" This ia a term which is now in 
usage to describe weapons which are appropriate objects of future 
agreement l a  bar their There was no agreement at Geneva to 

"The United States signed the pmtoeals  on 11 December 1977 

"Article 51 af Protocol I states. 
Indiscriminate affaeka are prohibited Indiscrimmare attack8 m e  

(a)  Those which are not dlreeted a t  B Bpeeitie military objective; 

lb) Those which employ a method or means of combat whxh 
cannot be directed at a specific military objective. or 

(el Those which empio) a method orrnezn~ of e m b a t  the effects 
of which cannor be limited BQ required by this Protocol. 

and eoniequently ~n each such m e .  ape of a nature f a  strike milztary 
objectives and eiviiians YT civilian objects Uithout distinction. 

lsArtiele 54, Protocol I 
*oArtiele 55, Protocol 1 

"Article 36. Protoeol I. The United States already has Such a requirement. I t  IS 

found in Dep't of Defense Instruction 5500.15, Re%iew of Legality of Weapons 
Under Internatimni Laa (October 16, 19711 

l*SIPRI Yearbook at  11 

'BThere U B I  apanei diecussion af what am called ''dubious'' weapons at tho aprmg 
1978 meeting of the  Amenean Society of Infernational Law. i t  will be publiahed in 
the next boiume of the Soaety' i  Proceedings. 
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single out  particular weapons as being illegal, although the confer- 
ence did pass a resolution calling upon the United Nations to eon- 
vene a Epeeid government conference on the The SIPRI 
authors do not take a poaition an particular iveapona in t 
although they note that the t u o  leading military blocs 
forte to reach agreement an the prohibition of incendiary weapons, 
and that i t  was not possible to prohibit high wlaeity or fragmenta- 
tion i ~ e a p o n s . ~ ~  

The SlPRI Yen, book dmusses all these topics. With the reader's 
understanding that it deala with unclassified materials. it 1s a thor- 
ough review of what has happened during the part  year as to 
weapons developed and as to curbs agreed upon. I t  gives eihausti \e 
statistics from a variety of sources, and is an excellent research tool 
listing a8 authorities government journal8 and reports. research in- 
stitute m d i e s .  and resolutions. To the lawyer who may want an 
underatanding of the weapona problem or even who might be called 
upon t o  review the legality of a iveapon or its use. the SlPRI Yeor- 
book is a valuable tool 2e Care must be taken as to statistics. but the 
reader should not be hindered by the purpose of the organization. 
SIPRI has a cause to espouse, but taken as a whole 11s books are 
excellent reference sources which @ve the reader an understanding 
of the issues and a knoalege of what is going on in the area. 

Accompanying the Yearbook is B companion volume entitled 
Arms Control, d S i i i ~ r y  and Appraisal qf M u l i i l a t e r o l  Agrer-  
merits. which gibes a synaptic v i m  of the existing agreements both 
on arms control in general and the l aus  of war as the) pertain to it. 
The text. excerpts, or summanes of almost every pertinent agree- 

ndAcruall) .  d m u a m n  on weapons rook pince pnmariiy st Lucerne ahere  a 
number of meetings of emernmen t  experts xew convened t o  consider this par 
t ieuisi topic The next meeting EO be held $+ill fake piaee at Geneba in September 
of 1978 

*'On the subject af the  iegaiit) a i  weapons. n e e  a180 Robblee. Tlir L e g , i m a c y  of 
Conoenho,, Weaponry, 71 MII L Rev 95 (1976) 
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ment are Included. from the Declaratmn of St. Petersburg af 1868 to 
the Protocols to the Geneva Conventions just recently signed at 
Bern. Included with the tents are a commentary, a handy reference 
guide to the status of the treaties, and a list of nations which are 
parties. This book was printed for distribution in conneetian with 
the UN Disarmament Conference, but it is separately available and 
makes an excellent companion volume to the SIPRI 

The Yearbook is not the only book on weapons published by 
S I P R I .  I t  has i n  t he  past  published materials on incendiary 
weapons, chemical disarmament, and what have been referred to as 
weapons of dubious legality. One of the most interesting books is 
the 1978 volume entitled Tactical Sue lear  Weapons: European 
Perspect ives .  This book IS an introduction to and analysis of what 
are called TNWs (Tactical Nuclear Weapons). I t  has special signifi- 
cance to the United States, which has an estimated 7000 nuclear 
warheads in Europe. There is a real need to understand the nature 
of tactical nuclear weapons and how they may be used in war. The 
SIPRI hook gives the reader an overview of hen. tactical nuclear 
weapons entered the European armament picture, how planning ia 
done and their u ~ e  controlled a t  least in so far a8 the NATO eaun- 
tries are concerned, and what use is contemplated for them in gen- 
eral. There is discussion of the new mini-nukes and enhanced radia- 
tion weapons. The arguments both for and against their use are 
provided by military, governmental and independent authorities. 
The reader i s  given an understanding af the problems, and i8 pro- 
vided with a massire bibliography of references. 

I t  should be noted that the United States position in regard to the 
use of nuclear weapons is that they are not prohibited by any exist- 
ing treaty or customary rule.29 This was pointed out at the signing 
of the Protocols when the United States iasued a statement of un- 
derstanding that the new rules established a t  Geneva were not in- 

,’Far B ~ imi lar  compilation of treaties and msrerisle published yearly by the C.S. 
Arms Control and Diaarmament Agency. m e  C . S . A r m i  Control and Disarmament 
Agency, Arms Control and Disarmament Agreements ,  Text8 and History of 
Negotiations, U.S.Garernment Printing Offlee (19711. 

“Supra .  note 24. The ~ o l u m e  on outer space IS advertised ae, Outerspace- 
Battlefield of the Future? 119781. 
‘-€P 27.10, 8upra n.8. at 18 
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tended to regulate or prohibit the use of nuclear This did 
not mean, however, that no rules apply at all, and the customary 
principles of international law might not limit the use of nuclear 
weapons. Query, what principles should be applied to TNW's. This 
will be an interesting problem to solve. The SIPRI book does not 
attempt to solve i t ,  but does present the situation in which the 
problem is found. I t  makes the problem of tactical nuclear war real 
and understandable. All the SIPRI books are well worth readinp for 
the lawyer involved in weapons study and analysis. 

r'Ambassadar Aldrich. the Cnited S L B ~  Representalive to the fourth Seriian af 
the Diplomatic Conferenee, rhieh produced the p i o f ~ e o l i .  stated 

I t  i s  the understanding of the Unrted States that the m l e 8  established by 
this Pratocol weTe not intended to have m y  effect an and do not regulate 
01 prohibit ,he use of nuclear weapon&. We further behere that the 
problem of nuclear ,veapons remains 8" urgent challenge t o  all n a t m s  
which muat be dealt u i t h  in other forums and by other agreements 

The statement was made at Geneva on 9 June 1811 If we8 laler incorporated infa 
Understanding 1 t o  Piotocd I t o  the Geneia Conventians a i  1949 st the m p m g  
ceremony on 12 December 1911. 
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I. INTRODUCTION 

Various books, pamphlets, and periodicals, solicited and unsol- 
icited, are received from time to time at the editorial offices of the 
Military Law Reuieu: With volume 80, the Review began adding 
short descriptive comments to the standard bibliographic informa- 
tion published in prerious volumes. These comments are prepared 
by the editor after brief examination of the publications discussed. 
The number of items received makes formal review af the great 
majority of them impossible. 

The comments in these notes are not intended to be interpreted 
as recammendations for or against the books and ather writings de- 
scribed. These comments serve only as information for the guidance 
of our readers who may want t o  obtain and examine one or more of 
the publications further on their own initiative. However, descrip- 
tion of an item in this section does not preclude simultaneous or 
subsequent review in the M d z f o r y  Laiu Reaiew.  

Notes are set forth in Section IY, below, are arranged in al- 
phabetical order by name of the first author or editor listed in the 
publication, and are numbered accordingly. In Section 11, Authors 
or Editors of Publications Noted, and in Section 111, Titles Noted, 
beloiv, the number in parentheses fallawing each entry is the 
number of the corresponding note in Section IV. For books having 
more than one principal author or editor, all authors and editors are 
listed in Section 11. 

11. AUTHORS OR EDITORS OF PUBLICATIONS 
NOTED 

Bander, Edward J . ,  Legal Research and Educat ion  Abridgement 
(No. 1). 
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Binkin. Martin, Herschel Kanter and Rolf H. Clark, S h a p i n g  t h e  
Work Force Eeoxomies ,  Polities, and .vntm?iQ/ 

Bleehrnan, Barry M., and Stephen S. Kaplan, F o ~ t  W ? t i i o i i t  Wai: 
L'S A m w d  Forces as n Palitienl las t r i i rnenf  (No. 3 ) .  

Clark, Rolf H., Martin Binkin, and Herschel Kanter, Shapiiiy t h e  
D e f e m e  Civi l ian W o r k  Force  Economics, Polities, a n d  Satiol ia i  
S e e u v t y  (No.  21 

Claude, R.  P., editor-in-chief, L'mcersnl H a m a i i  Rights (No.  4). 

Farley, Philip J . ,  Stephen S. Kaplan, and William H. Lewis, Amis 
Amass t h e  S e n  (Yo. 5). 

Kanter, Herschel, Martin Binkin, and Rolf H.  Clark, S h a p i n g  t h e  
D e f e n s e  Cicilioii Uork  Force:  Economics, Polities, a n d  .Vaiwrmi 
S r e u , t t y  (So .  2) .  

Kaplan, Stephen S., Philip J. Farley, and William H.  Lewis, Arms 
Across t h e  Sea (So .  5). 

Kaplan. Stephen S., and Barry Y. Blechman, Force il'itlrout War 
C S  A m ~ r d  Forces os o Political Ins t rument  (No.  3). 

Koch. Gary, editor-in-chief, Joiiriral oJ Corporofiori Lna, (KO. 6). 

Kress, Lee Bruce, Manus H. Livingston, and Marie G. W-anek. 
editors, l n t r ~ n a t m a n l  T e ~ r a n s m  in the  ContemporaTy W o r l d  
(No.  7 ) .  

Lewis, William H. .  Philip J .  Farley, and Stephen S. Kaplan, Arms 
Across t h e  Sen (YO. 5). 

Bruce Kresa, and Marie G. Wanek, l i i -  
the Confernporaru World (No. 7 ) .  

Senninger, Timothy K . .  The LeauenuoTth Schools and t h e  Old 
Army Educat ion ,  Prqtessionrilism, a n d  the  Officer Corps  of the 
Vnhted State8 A m y .  I P P I - 1 9 2 8  (No. 8). 
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Scalf, Robert A , ,  editor, Defense  La20 Journal (KO. 9). 

Smith, Robert Ellis, Privacy Hota to Protect What ' s  Left Of I t  

PUBLICATIONS RECEIVED AND BRIEFLY NOTED 

(No. 10). 

Wanek, Marie G., Marius H. Livingston, and Lee Bruee Kress, I n -  
f e m a t i o i i n l  Tel'rorism in the C o n t e m p o i w y  World (no. I ) .  

111. TITLES NOTED 

Arms Across the Sea, bzj Philip J .  F a d e y ,  Stephen S. Knplan. and 
William H .  L e r i s  (No. 5 ) .  

Defense Law Journal, edtted by Robert  A. Scalf (No.  9) 

Force Without War: V.S. Armed Forces 8% a Political Instrument, 
by Barry M. Bleehinaii and S tephen  S. Kaplan (h'o. 3). 

International Terrorism in the Contemporary World, edi ted  by 
Manus  H. Linzngston, Lee Bruee Kress ,  and 'Marie G. U'nnek 
(KO. 7). 

Journal of Corporation La,+, edited by Gary Koch (Ko. 6). 

Leavenworth Schools and the Old Army: Education, Prafes- 
sionalism, and the Officer Carps of the United States Army. 
1881-1918, by h m o t h y  K A'enninger (No. 8). 

Legal Research and Education Abridgement, by Edward J .  Bander 
(No. 1). 

Privacy: How to Protect What's Left of I t ,  by Robert El l i s  Smith 
(KO. 101. 

Shaping the Defense Civilian Work Force: Economics, Politics, and 
Sational Security, by Martin Bznkiz, Herschel Knnter, and Rolf 
H .  Clark (No.  2). 

Universal Human Rights, edz ted  by R P.  Claude (No.  4). 
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IV. PUBLICATIONS NOTED 

1. Bander, Edward J., Legal  R e s e a r e k  nnd Education Ahridge. 
ment. Cambridge, Mass.: Ballinger Publ. Ca., 1978. Pp. xii, 215. 

The publisher of this small book asserts that "[ilt will became an 
indispensable working tool for the lawyer, law professor, law stu- 
dent, scholar, writer, librarian, college and high school student- 
anyone seeking a working knowledge of the current status of the 
world of l aw"  Whatever the merits of this lofty claim, the book 
seems aimed more at the law student and non-lawyer, that a t  the 
experienced attorney. 

The term a b n d y e n i e i i t ,  in the title, is used by the author to mean 
a "brief digest of the lax-,'' like an abstract. The book is essentially a 
dictionary, or rather a mimature encyclopedia, in three parts. Parts 
I and I1 consist of l i m  of terms arranged in alphabetical order. 
Each term is accompanied by a short explanatory essay, Most of 
these essays are less than a page in length, but several fill as much 
as three or four pages 

Part  I is entitled "Legal Research Techniques." This opens with a 
threepage section on legal research texts, listing eleven texts, with 
information abaut each. The alphabetical listings follow. There are 
fifty-fire entries in this part, starting with "Abbreviations," and 
ending with "Words and Phrases." The various entries deacribe h o a  
to research points of la*- in the various source material8 commonly 
avah.ble. 

Part  11, "Subject and Topic Research," ranges over ninety-two 
listings, from "Aeeountind' to "Zoning." This part does for the dif- 
ferent areas of l a y  or other activities which can be the eubjects of 
research, what the first part does for sources and methods of re- 
search. 

Part  Ill  ia the appendix It opens with a reprinted case report 
which is used for illustration in some of the entries in Part  I .  This is 
followed by a sample checklist for legal research in general; expla- 
nations of how 10 use Shepard'a Citations and American Law Re- 
ports Annotated; and a discussion of how to find atatutes cited to 
the L'mted States Statutes and the United States Code. 
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The baak has a detailed table of contents, including all entries or 
listings in Parts I and 11. The "Index and Source Finder" at the end 
of the hook is a subject-matter index. 

The author is a law librarian and attorney who has published 
various articles and books on Ian and legal research. 

2. Binkin, Martin, Herschel Kanter, and Rolf H. Clark, Shaping 
t h e  Defense  Ciailian Work Force: Eeolzornics, Polztzcs, and Na- 
tional Secnrzty. Washington, D.C.: The Broakings Institution, 
1978. Pp. xii, 113. Price: $2.95, paperback. 

In this small book, the authors discuss the efficiency and cost- 
effectiveness of the civilian work farce of the Department of De- 
fense. They consider whether some jobs presently performed by 
civilians should be performed at all, or by military personnel or 
private-seetar cantractare. Thia study is not presented as a com- 
plete analysis in itself, but rather as a starting point for further 
research and analysis. An earlier version was published in 1977 by 
the Senate Committee on Armed Services. After a ehort intraduc- 
tory chapter, the second of the seven chapters provides an overview 
of civilian employment within the Department af Defense, including 
guidelines for use of civilians, and the cost of civilian manpoiwr. 
Thereafter follow chapters an the interests af  bureaucrats and 
politicians in defense manpower; efficiencies in the use of civilian 
personnel, including relative costs, and potential utilization under 
current and revised policies; and the relative casts of in-house and 
private contractor operations. 

The authors conclude "that many defense civilian employees are 
[overpaid], that many . . . jobs . . . cannot he justified in national 
security terms, and that the components of the total work force- 
military, federal civilian, and contract employees--are not effi- 
ciently proportioned" (page 72). They recommend that these de- 
ficiencies he remedied, and they argue that hillions of dollars eould 
he saved as a result. 

The hook has a detailed table of contents. Three appendices show 
the composition of the defense civilian work force, the manner in  
which the Government makes decisions concerning civilian man- 
power, and the bases for the authors' tost derivations. Dozens of 
statistical tables are scattered throughout text and appendices. 
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Martin Binkin, the principal author of this study, is a senior fel- 
low in the Brookings Foreign Policy Studies program. Herschel 
Kanter 18 also B Brookings senior fellow, and Rolf H Clark, a com- 
mander in the U.S.  Nary, was a Brookings Federal Executive Fel- 
low in 1971-78. 

The Broakingi Institution describes itself as "an independent or- 
ganization devoted to nonpartisan research, education, and publica- 
tion in economics, government, foreign policy, and the social wi- 
ences generally.'' I t  claims to  serve two principal purposes. first, 
"to aid in the development of sound public policies," and second, "to 
promote public understanding of issues of national importance." 

The organization \\-as founded in 1927 through the merger of three 
similar institutions, all founded a few years previously. General ad- 
ministration is in the hands of a board af trustees headed by a 
chairman and vice chairman. Immediate direction of the policies, 
program and staff 1s provided by a president, uho also has final 
responsibility for the decision whether to publish a manuscript. 

3. Blechman, Barry M . .  and Stephen 9. Kaplan, Force Witlioicf 
War:  VS. Ai-msd F o ~ e e s  a8 a Palzfieal I n s t m m n t .  Rashington, 
D.C. :  The Brookings Institution. 1978. Pp. xviii, 584. Price: $19 95, 
hardcover: $8.95, paperback. 

The jacket of thiz book explains it3 pu rpo~e :  

The United States has used military forces short of war 
as an instrument of diplomacy on many  occasion^ and in 
many areas of the world in the years aince the Second 
World War. This book describes and analyzes the circum- 
stances accompanying 216 shows of farce and examines 
hou effective these actions were in helping to attain U.S. 
foreign policy objectives. 

The book opena with an introductory chapter. Thereafter the 
chapters are grouped into three parts.  Pa r t  O n e ,  Bggregate 
Analyses, contains four chapters convering a variety of topics, such 
as trend8 in the size, type, and actirity of participating military 
forces: direction of attention toward objectives sought, instead of 
motives, and on outcomes of effort rather than upon success or fail- 
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ure; various aspects of the problem of measuring outcomes; and a 
variety of situational factors, such as previous uses of United States 
farces in specified regions, personal diplomacy, presidential popu- 
larity, the role of the Soviet Union, and the strategic weapons bal- 
ance, among other topics. 

Part Two, Case Studies, comprises the bulk of the bank. I t  is a 
collection of five essavs. each focussinr an a different "art af the 

Hall, an assistant professor of political m e n c e  at Brown University. 
"Lebanon, 1968, and Jordan, 1910" was u-ritten by William B. 
Quandt, formerly of the University of Pennsylvania, and now direc- 
tor of the Middle East office of the Sational Security Council staff. 
"The Dominican Republic, 1961-66" was prepared by Jerome N .  
Slater, professor of political science at  the State University of New 
York at  Buffalo. "The Berlin Crises of 1958-59 and 1961" is by 
Robert M. Slusser, professor of history at  Michigan State Univer- 
sity. Finally, "Yugoslavia, 1951, and Czechoslovakia, 1968," mas 
prepared by Philip Windaar, a reader in international relations at  
the Landan School of Economics and Political Science. 

Par t  Three, Conclusions, is short. The authors concluded that 
United States use of farce has been successful more often than not. 
This succem has been short term in nature, serving mainly t o  delay 
unwanted developments abroad. Despite this short-term character 
of these successes, the use af farce has been worth while overall 
because it has gained time for diplomacy to da it8 work. The authors 
then proceed to discuss types of situations in which success can be 
expected 

The baak is supplemented by four appendices containing informa- 
tion about the incidents surveyed in the opening chapters. A de- 
tailed table of contents and a subject matter index are provided. 
Scattered throughout the book are dozens of tables, setting forth 
statistics and information about incidents and their outcomes, 

Mr. Blechman wan head of the Broakings Institute defense analy- 
sis staff when the study was being prepared. In 1977 he became an 
assistant director of the U.S. Arms Control and Disarmament 
Agency. Stephen S. Kaplan is a research associate in the Brookings 
Fareign Poiiey Studies program. 
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For a description of the Broakings Institution. its nature, origins. 
structure, and purposes, see Kote No.  2, above. 

4. Claude, R. P. ,  editor-in-chief, Cniversal Human Rights  S e w  
York, S.Y.: Earl M. Coleman Enterprises, Ine. Quarterly periodi- 
cal. Vol. 1, No. 1, Jan.-Mar. 1975. Pp. 104. Price: $39.60 far the 
four issues of 1979; S15.60 "for individual subscribers certifyinp that 
the journal is for their personal use." 

This new periodical bears for a subtitle, "A Comparative and In- 
ternational Journal of the Social Sciences, Philosophy and Law." 
This is expanded slightly in the editor's introduction where Profes- 
sor Claude states that "though the appeal of human rights LS univer- 
sal, the understanding of human rights dynamics is too primitive to 
ensure effective international development." The journal is intended 
to promote such understanding and, incidentally, to mark the thir- 
tieth year since the adoption and proclamation of the Universal 
Declaration of Human Rights. That document 1s reproduced in the 
back cover of the issue. 

This new journal is sponsored by the Dirision of Behavioral and 
Social Sciences a t  the University of Maryland. The editor-in-chief, 
Richard Pierre Claude, is a professor of government and politics at 
that university. 

The greater part of this first issue i s  devoted to a symposium. 
"Human Rights and U.S. Foreign Policy." The authors of the four 
short articles in this Section are from bath government service and 
academic life. The symposium 18 opened by a writing of Patricia M. 
Derian, assistant secretary of state for human rights and human- 
itarian affaira. 

The symposium is followed by two comparative articles, one on 
human rights in the islamic world, and the other an human righrs in 
West Germany. 

The first issue closes with a research note, ''Indices of Political 
Imprisonment." This writing discusses problems of definition and of 
collecting data. The note eloaes with one and one-half pages of 
etatietics on numbers of political prisoners in various countries. 
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5, Farley, Philip J., Stephen S. Kaplan, and William H.  Lewis, 
Arms Across the Sea. Washington, D.C.: The Brookings Institu- 
tian, 1978. Pp. x, 134. Price: $7.95, hardcover; $2.95, paperback. 

Since World War Two, the United States has been the world's 
largest exporter of weapons. The major customers for American 
a r m s  have been the countries of the Middle East and around the 
Persian Gulf. In 1977, the Carter administration announced a policy 
of curtailing arms shipments. 

This short study assesses United States policy, past and present, 
eancerning arms sales abroad. The authors recommend that the 
United States not withdraw from the arms market, but not promote 
sales either. They urge that care be taken by United States policy 
makers to ensure that arms d e s  be cowistent with the interests of 
the United States in particular, and with maintenance of interna- 
tional security in general. 

This m a l l  book contains only six chapters. The opening chapter 
provides an overview of the role of the United States in the world 
arms market. The next three chapters deal with three categories of 
arms transfers. Chapter 2, Security Assistance, discusses United 
States governmental policies and practices in providing military aid 
to allied nations. Chapter 3, Arms Sales, deals with both gov- 
ernmental sales and private commercial sales of weapons. There is 
Some discussion of legislation coneerning arms sales. Chapter 4 con- 
siders export of the technology necessary to  produce weapons. Joint 
production of arms within NATO, and cooperation with the de- 
veloping countries are both discussed. Policy recommendations are 
made. 

The last two chapters 8et forth a t  Some length the authors' views 
concerning a reasonable arms export policy for the United States. 
Treaty commitments are considered, and particular attention is paid 
to the Middle Eastern and Persian Gulf states, as well as African 
nations. Moderation and selectivity in promotion of arms sale6 are 
urged. Congressional review and oversight of executive branch 
policies are encouraged. 

The book contains a detailed table of contents and a subject mat- 
ter  index. Several statistical tables are set forth in the first two 

.chapters. 
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Philip J .  Farley !\-as formerly a senior fellow- a t  the Brookings 
Institution. He is now Deputy U.S.  Special Representative for 
Nonproliferation Matters in the Department of State. Stephen S. 
Kaplan is a research associated in the Brookings Foreign Policy 
Studies program. William H. Lewis is a senior officer in the Bureau 
of African Affairs of the Department of State.  He worked as a 
senior fellow at Braokings while on leave from the Department of 
State m 1974-75. 

For a dercriprion of rhe Brookings Institution, its nature, origins. 
Btructure, and purposes, see Note So. 2, above. 

6 .  Koch, Gary, editor-in-chief, Journal of Caiparattori Laic. Iowa 
City, Iowa: University of Iowa College of Law. Triannuai penodi- 
cal. Vol. 4, So. 1, fall 1578. Pp. 237. Price: $13.50 for the three 
issues of the academic year 1578-79; S4.50 for one issue. 

This periodical is in  its fourth year of publication but is noted here 
because it has not previously been seen by the editor af the .Mzli- 
t n r y  L n v  Remeu, .  

Promotional literature explains that the Joi~r,inl "is a student- 
run legal periodical that is derated to discussion of the problems of 
the modern business enterprise." A long opening article entitled 
"Tax Consequences for Corporate Divisions of the Family Farm" i s  
foilowed by two shorter articles an valuation in parent-subsidiary 
mergers, and on personal influence as a force in the deveiopment of 
corporation law. 

The volume continues with three student nates dealing with mer- 
gers, state taxation affecting interstate commerce, and antitrust 
law. The volume concludes with a three-part recent development 
section, covering federal taxation, S.E.C. accounting requirements, 
and the attorney-client privilege as applied to corporations. 

A table af contents is provided at the beginning of the volume. 4 
combined outline and table of contents is also provided a t  the begin- 
ning of the long opening article on tax law. A short italicized liead- 
note appears at the beginning of the third article, on personal influ- 
ence 
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7. Livingston, Mariur H. ,  editor, with Lee Bruce Kress and Marie 
G. Wanek, International Teironsrn i n  the Contemporary World. 
Westport, Conn: Greenwood Press, 1978. Pp. mi, 622. Price: $37.60. 

This large rolume is a collection of forty-six separately authored 
essays and related aids for the reader, dealing with many tgpes and 
aspects of terrorism and its consequences. The essays are grouped 
in seven parts. 

After a fareward by Governor Brendan T. Byrne of New Jersey, 
the first part, General Introduction, begins. The book is the out- 
groath of a three-day symposium, Terrorism in the Contemporary 
World, !Thich was held at Glassboro State College, New Jersey in 
1976. The five introductory writings provide an overview of ter- 
rorism. international and transnational. 

Part 11, International Terrorism in Selected Parts of the World, 
is the longest of the s e w n  parts. I t  contains thirteen chapters. 
Three deal with problems in Sorthern Ireland, and t i w  each with 
the Middle East and Africa. There are articles also on terrorism and 
its control in Sweden and the Soviet Union. One article covers both 
the American Ku Klux Kian and the Vietnamese National Libera- 
tion Front. There are articles 8180 an terrorist problems in Central 
America and West Germany. This part c lo~es  with an essay on stu- 
dent protest in the United States and Japan. 

The third part, Some Psychological Aspects of International Ter- 
rorism, contains three articles. These deal with such topics as 
sadism, paranoia, discontent, and frustration, in relation to  ter- 
ronsm. 

Part IV covers the political canaequences of terrorism, in seven 
articles. Covered are topics such as police terrorism, survival of 
hostages, the communications media in relation to terrorism, and 
intelligence operations. Included also are essays concerning ter- 
roriam as a tool far manipulation of the democratic process, political 
assassination, and some moral and philosophical issues raised by 
terrorism. 

The six essays of Part V discuss various legal problems of ter- 
rorism. Application of the international humanitarian law of armed 
conflict is explored, as are the possibilities of an international crimi- 
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nai court. A draft convention on international crimes ie set  forth. 
Discussed also are hijacking, taking of hostages, political offenses, 
and United States efforts a t  deterrence of terrorism. 

Part  V I ,  International Terrorism and the Military, consists of 
three essays. Use of terrori3m as a military weapon, the phename- 
non of nuclear terrorism, and the growth af terrorism in recent dec- 
ades as an alternative form of iuar, are all discussed in these essays. 

The final part, "Same Historical Aspects of International Ter- 
rorism," contains seven essays. Four of these deal with various as- 
pects of the Nazi Holocaust. Covered ~n these essays are the Nazi 
concept of killing and murder, the nil1 to live, the Schutzstaffel 
(SS), and persecution of the Armenians. The ather three e~says deal 
with terrorism in literature, future trends in terrorism, and how t o  
avoid consequences of terrorism in the future. 

Aids for the reader, in addition to the introductory essays, in- 
clude a table of contents, a selected bibliography of writings an ter- 
rorism, an appendix listing the participants in the 1976 symposium 
by name and place of employment, a section containing biographical 
sketches of all the contributors to the volume, and B subject-matter 
index. 

The principal editor, Marius H .  Livingston, was an associate 
professor and chairperson af the history department at Glasabaro 
State College, as well as director of the 1976 symposium out of 
which thia volume grew. He died on 14 December 1977. Lee Bruce 
Kress is an assistant professor of history at Glassborn State Cal- 
lege, and Marie G. Wanek is a full professor at the same institution. 

8. Nenninger, Timothy K., The Leauenworth Schools and t h e  Old 
A m y :  Edueatton, Professionalism, and the Officer Corps of t h e  
U n t t e d  States A m y ,  1881-1918.  Westport, Con".: Greenwood 
Press, 1978. Pp. 173. Price $15.95. 

The prestigious institution whieh today is known as the U.S. 
Army Command and General Staff College, at Fort  Leavenworth, 
Kansas, was first established in 1881 as the School of Application for 
Cavalry and Infantry. This school provided an officer basic course 
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primarily for lieutenants, dealing with smail-unit tactics and com- 
pany administration. 

After the Spanish-American War, the institution was upgraded to 
a postgraduate school. I ts  mission a a s  to prepare well qualified offi- 
cers for general staff duties and positions of high command. By this 
time, the institution consisted of two schools, the Army School of 
the Line, and the Army Staff College. 

The author of this small book traces the origins of the Leaven- 
worth schools in the German, French, and British higher military 
schools of the nineteenth century. He provides an account of the 
founding and early organization and operation of the Leavenworth 
institution under the influence of General William T. Sherman and 
later officers. Finally, the author examines the officer corps and the 
performance of the American Expeditionary Forces during World 
War I ,  as an example of practical application of the teachings of 
Leavenworth. 

The book includes a brief table of contents; 8ix short appendices 
providing chiefly information about Leavenworth graduates by rank 
and branch; a bibliographic essay; and a subject-matter index. 

The author is an archivist employed in the Military Archives Divi- 
sion of the National Archives, located in Washington, D.C. This 
book i8 Number 16 in the Greenwood Press series, "Contributions in 
Military History." 

9. Sealf, Robert A , ,  editor, Defense  Law. Jou7-nal. Indianapolis, IN:  
The Allen Smith Company, 1979. Index for Volumes 18 through 27. 
Pp. v, 212. Current Service, Volume 28, No. 1. Pp. vi, 109. Prices: 
$26.00 far bound volume; $5.00 for current service issue. 

The Defense Law Journal deals with tort  law. This index volume 
updates and substantially replaces the first Index to Defense Law 
Journal, published in 1969. That index covered volumes 1 through 
17 of the Journal, and was updated by annual packet parts. 

The new index volume lists by subject and by author all the arti- 
cles appearing in  volume^ 1 through 17, as u-41 as all articles ap- 
pearing in volumes 18 through 27. These four indices fill only about 
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one sixth of the volume. however. The heart of the index volume is 
the "Index of Subjects," covering all tvpes of writings appearing in 
volumes 18 through 27. 

A typical current s e n i ~ e  issue of the Defense Lau Jaurnol in- 
cludes one or more leading articles, but the bulk consists of case 
notes. In  the first i s w e  for volume 28, as an example, there is one 
leading article. "Review of Recent Tort Trends," by William E. 
Knepper. This is followed by eight case notes, grouped variously 
under headings such as, "Practical Trial Suggestions," "Cases Won 
by the Defense," "Significant Court Decisions," and "Damape 
Awards." Two of the notes are supplemented by editorial comment 
and annotations. 

In the new index volume, only ieading articles from volumes 1 
through 17 are indexed, ahereas all types of writings found in voi- 
ume8 18 through 27 are listed. The inclusion of articles from the 
eariier volumes i s  explained in the preface: "[Tlhe greatest value of 
Defenae Law Journal has always been, and continues to be. the art>- 
des i t  has presented through the years . ." Thus, to this extent 
the new index volume replaces the index of 1969. 

In the index volume, articles are listed by title. author, volume 
number, and page number in the two indices of articles by subject. 
They are listed by title, volume, and page m the two indices of au- 
thors. The large Index of Subjects lists main subjects alphabetically 
in bald face type, from "Absolute Liability." to "X-Rays." Under 
each subject heading are listed topics, and in some eases subtopics, 
with volume and page numbers. There is a very short table of con- 
tents a t  the beginning of the volume. 

The first current service isaue for xolume 28 includes a table of 
contents: for the one leading article, a one-page list of topics di8- 
cussed in the article: a similar list a t  the beginning of each of the 
four sections mentioned above; and a "Ready-Reference Index," by 
subject, topic, subtopic if applicable, and page number. 

10. Smith, Robert Ellis, Pnraey .  H o u .  t o  Protect wha t ' s  Left o f l t  
Garden City, N.Y.:  Anchor PressIDoubledsy. 1979. Pp. XI, 347. 
Price: $10.00. Index. 

During the present decade, the subject of the Individual's right to 
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privacy has been given unprecedented amount8 of attention. This 
book is one man's effort to assist the lay person without legal train- 
ing to cope with demands of private and public agencies for informa- 
tion about him or her, and with the uses those agencies may or may 
not make of information already eollected. 

After B Bhort introduction and a chapter discussing traditional 
privacy protections and their inadequacy in the computer age, Mr. 
Smith iaunches into the main part of the book, which deals with 
informational privacy. Chapter8 within this part deal briefly with 
bank records, criminal records, consumer credit bureaus, consumer 
investigations and employment records. 

This part continues with B chapter on files of the federal govern- 
ment, nhich includes notes about the cemus and about military dis- 
charges. A note about the law of privacy in Canada is also included. 
This long part continues with discussion of insurance records, mail- 
ing lists, medical records, legal privileges against disclosure, aca- 
demic records of all sorts, social security numbers and the social 
security system, state government files including adoption records 
and juror investigations, tax records, and telephone privacy. 

The part on informational priracy i8 followed by part 111, entitled 
"The Sew Technology and Your Rights," with chapters on tom- 
puters, electronic surveillance, fingerprinting, lie detection, sur- 
veillance devices, and voice comparison. 

Part IV, "Physical Privacy," contains chapters on sexual privacy, 
and privacy in the mails and the workplace. The chapter an privacy 
in the community includes notes on search and seizure, door-to-door 
sales, use of maiden names by married woman, and press coverage 
of one's activities. This part closes a i th  a chapter on privacy in the 
hame, and noise as an invasion of privacy. 

The book closes with a part entitled "Psychological Aspects of 
Privacy," containing one short chapter. This section is follored by 
two pages of footnotes, and an index. 

The author, Robert Ellis Smith, is an attorney and is the pub- 
lisher of a newsletter called Privacy Journal, in Washington, D.C. 
He formerly worked for the American Civil Liberties Union, and 
before that, for the Office af Civil Rights, in the Department of 
Health, Education, and Welfare. 
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I. INTRODUCTION 

This index fallows the format of the vicennial cumulative index 
which was published a8 volume 61 of the Milztary La%, Review. 
That index was continued in volume 62. Future volumes will contain 
6imilm one-volume indices. From time to time the paterial af vol- 
ume indices will be collected together in cumulative indices covering 
several volumes 

The purpose of these one-volume indices is threefold. First, the 
subject-matter headings under which writings are classifiable are 
identified. Readers can then easily go to other one-volume indices in 
this series, or to the vicennial cumulative index, and discover a h a t  
else has been published under the same headings. One area of im- 
perfection in the vicennial cumulative index is that some of the in- 
dexed writings are not listed under a8 many different headings as 
they should be. To avoid this problem it would have been necessary 
to read every one of the approximately four hundred writings in- 
dexed therein. This was a practical impossibility. However, it  pres- 
ents no difficulty as regards new articles, indexed a few- at  a time as 
they are published. 

Second, new subject-matter headings are easily added, volume by 
volume, as the need for them arises. An additional area af imperfec- 
tion in the vicennial cumulative index is that there should be more 
headings. 

Third, the volume indices are a means of starting the collection 
and organization of the entries which will eventually be used in 
other cumulative indices in the future. This will save much time and 
effort in the long term. 
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11. AUTHOR INDEX 

Behuniak. Thomas E . ,  Major, The Seiturr ond R e c o c -  
of t ibe S.S. M a y a g w e z .  A L e g a l  Analys i s  of 
ed Stotes Cla ims .  P a r i l l . .  . . . . . . . . . . . . . . .  83/69 

Burger, James A,,  Major, hook i e ~ i e i t  Three SIPRI 
Publications . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  83/167 

Fryer ,  Eugene D. ,  Major, S o r i e t  Internat ional  L a i ~  
Today: An Elastic D o g m a , .  . . . . . . . . . . . . . . . . . . .  83/21 

Hazard, John N., Professor, l r i t e r n a t i ~ n a l  Lnic V n d e r  
coiitempom,y P r e s s a r e s .  . . . . . . . . . . . . . . . . . . . . . .  83/1 

Park, Percival D., Major, Zntemationai Lnra Symposium. 
Pad  I .  Introduction . . . . . . . . . . . . . . . . . . . . . .  83iv 

Walker, George K . ,  Professor, book i . ewex:  Sea Power 
and t h e  Lax of t h e  Sea T h e  S e e d  for a Conter.iaa1 
Approach ......................................... 831131 

111. SUBJECT INDEX 

A. NEW HEADINGS 

New subject matter heading8 added since publication of the last 
volume of the M t l i t a r y  L a x  Remew are as follows: 

ARMS CONTROL; 

DISARMAMENT 

DUBIOUS WEAPONS; 
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NUCLEAR WEAPONS; 

PROTECTION O F  NATIOSALS ABROAD; 

SELF-DEFENSE, SATIONAL; 

WEAPONS, DUBIOUS; 

WEAPOSS, KUCLEAR. 

B. ARTICLES 

AIR WARFARE. LAW OF 

Seizure and Recovery of the S S. Mayaguez: A Legal 
Analysis of United States Claims, Par t  11, by Major 
T h o m a s  E B e h m i a k  ........................ 

ARMS CONTROL [new heading) 

Three SIPRI Publications, a r e u i e i ~  by Major James  A. 
B i ~ r g e r  of three hooks  prepared by Stockholm In ter .  
national Peace Research Znstttxte . . . . . . . . . . . . . . . . .  831167 

BOMBARDMENT 

Seizure and Recovery of the S.S. Mayaguer: A Legal 
Analysis of United States Claims, Part 11, by M a p '  
T h o m a s  E Beliuniak . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  83/69 

CIVIL WAR 

International Law Under Contemporary Pressures, by 
Professor J o h n  .T. H a t a y d  , , , , , . , , , . , . , . , , , , , , , . , , . 8311 

Soviet International Law Today: An Elastic Dogma, by 
MajorEugene D F r y e r . .  .......................... 83/21 

CODIFICATIOS O F  LAW OF WAR 

International Law Under Contemporary Presaures, by 
Professo? John  S. Hazard ......................... 8311 
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COYPARATIVE LAW 

Soviet International Law Today: An Elastic Dogma, by 
Major Eayei ie  D. Frye r  . . . . . . . . . . . . . . . . . . . . . . . . . . .  83/21 

DISARMAMEST (new heading) 

Three SIPRI Publications, o i e i i e i o  by .Major James A. 
Burger of f h w e  books  prepored by t h e  Stoekholnrln-  
ternat70,inl P e n c e  Rasenrek I n s t i t x t e  . . . . . . . . . . . . . .  83/16 

DUBIOUS WEAPONS (new- heading) 

Three SIPRI Publications, a i iu ie io  by .Major J a m e s  A. 
Buryei. of t h r e e  books prepared  by the  Stockholm I n -  
terriational Peace  Reseamh Inst i tute  . . . . . . . . . . . . .  831161 

FOREIGN LAW 

Soviet International Law Today: An Elastic Dogma. by 
Xqjor  E u g e n e  D .  Frypr  . . . . . . . . . . . . . . . . . . . . . . . . .  83/21 

GENEVA CONVENTIOSS AND PROTOCOLS 

International Law Under Contemporary Presaures, bg 
Professo? J o h n  S. Hazard ......................... 8311 

HIGH SEAS, REGIME OF 

Sen Power a n d  t h e  Law of Sea: The h’eed far a Contex- 
tual Approach, o revietu by P r o f e s s o f  G e o r g e  K 
Wnlkero f  a book by Mark W. J a m s .  . . . . . . . . . . . .  831131 

Seizure and Recover>- of the S.S.  Mayaguez: A Legal 
Analyais of Cnited States Claims, Part  11, by Major 
Thomas E. BeJiuniak . . . . . . . . . . . . . . . . . . . . . . . . . . . .  83/59 

HISTORY 

Soviet International La%- Today: An Elastic Dogma. by 
Major Eugene D. Frye r  . . . . . . . . . . . . . . . . . . . . . . . .  83/21 
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HUMANITARIAN INTERVENTION 

Seizure and Recovery of the S.S. Mayaguez: A Legal 
Analysis of United States Claims, Part  11, by Major 
Thomas E Behuniak .............................. 83/59 

INSOCENT PASSAGE, RIGHT OF 

Seizure and Recovery of the S.S. Mayaguez: A Legal 
Analysis af United States Claims, Part  11, by .Major 
Thomas E .  Behnn iak  .............................. 83/59 

INTERKATIONAL LAW 

International Law Symposium: Part  11: Introduction, by  
Major Pereival D. Park . , , , , , , , . , , , , , , , , , , , , , , . , . , , 83iv 

International Law Under Contemporary Pressures, by 
Professor John S Hazard ......................... 8311 

SeaPolcer and the Leu, of the Sea: The Need for a Con- 
textual Approach, a ~ e w e i u  by Professor George K .  
Walker q fa  book by  .Mark W. J a m s  . . . . . . . . . . . . . . . .  831131 

Seizure and Recovery of the S.S. Mayaguez: A Legal 
Analysis of United States Claims, Part  11, by  Major 
Thomas E .  Behun iak  .............................. 83/59 

Soviet International Law Today: An Elastic Dogma, by 
Major Eugene D Fryer ............................ 83/21 

Three SIPRI Publications, a iei'zew by Major James A. 
Burger of three books prepared by the Stockholm In- 
ternational Peace Research I n s t i t u t e , ,  , . , , , , , , , , , , , 831167 
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