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AN ADMINISTRATIVE AND CIVIL LAW 
SYMPOSIUM: INTRODUCTION 

This symposium issue is the ninth in the current series of volumes 
devoted t o  specialized areas of military iaw and practice. I t  is the second 
among these issues focusing on administrative and aril la%-. The first 
was volume 85, the summer 15 i5  issue. 

The first article, by Major Staniey Levine, discusses the treatment by 
federal courts of the doctrine of military necessity as a basis for issuance 
of a multitude of regulations and directirea concerning the activities of 
service personnel. Major Levine concludes that, after a period of weak- 
ness m the doctrine follomng the Supreme Court's 1565 decision in the 
case of OCallahan i. Parker, military necessity once again is controlling 
in cases involving challenges to military laws, regulations. and orders. 
In particular, two 1980 decisiana of the Supreme Court complete the 
turnabout in this area of law. These two cases are B r m n  v. Glmes, and 
Secretan! of the Karv Y .  Huff. Thoueh decided bv a ditided court these 
cases remove most of the doubt concerning the viability of the 
of military neceasity in federal lau today. 

doctnne 

As the doctrine of military necemty 1s a shield for the protection of 
replat ions and directives, so the doctrine of official immunity is a shield 
for government offielais, military and civilian, who t q  to implement those 
regulations and directiies. Lieutenant Gail hl. Burgess has written an 
article an the latter doctrine. 

Like Major Levine's article, the essay by Lieutenant Burgess discusses 
how the federal w w t s  have treated B legal doctrine or theory. Unlike 
military necessity, official immunity has not sunired recent litigation 
intact. Lieutenant Burgess focuses on the Supreme Court's 1576 decision 
in the case of Butz Y Economou. Pnor to that decision. federal officials 
enjoyed absolute personal immunity for torts committed by them in the 
course of performing their duties. In Butz Y. Economou, the Court dis- 
tinguished constitutional torts from common-law torts, and stated that. 
as to  the former, federal officials enjoy only the limited immunity mail- 
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able to state officials. Lieutenant Burgess %-arm that this applies to 
military commanders as well as civil servants. 

The term "cii i l  law" has a number of meanings, varq-ing with context, 
and expressed as dichotomies: ciwl versus criminal Im., civil iersus cam- 
mon law, civil versus military law, and so forth. The last of the three 
articles in this volume, concerning the Supreme Coun's decision in Ex 
parte Quirin, the Sazi saboteur case. deals primarily with military juatiee 
and to 8ome extent ivith the law of war. 4 t  first glance. the article would 
seem to have no civil law significance at  all. This 1s not so. 

In its 1942 decision m E x  parte Quirin, the Supreme Cour t  approred 
the trial of eight Kari saboteurs by military commiasion. an extraordinary 
tribunal which can be convened only in wartime Defense counsel had 
argued that the saboteurs should have been tried in a ci\d rather than 
a military court. In the vie!\- of Professor Belknap, the author of this 
article, the defense argument u-as correct, or at least should be considered 
comect If the Same case were to mise today 

This issue of the Military Lax Reviezc could almost be called a sym- 
posium on decisions of the Supreme Coun affecting various aspects of 
military law and practice. The three articles are a valuable addition to 
mihtary legal literature, and we are greatly pleased to be able to present 
them to our readers 

PERCIVAL D. PARK 
Major. JAGC. U.S Army 
Editor, .Milztaq Laic Rrumc 
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THE DOCTRINE OF MILITARY NECESSITY IN THE 
FEDERAL COURTS* 

by Major Stanley Levine** 

I n  this arttele, Major Leutne dzscusses w r i o u s  decisions of 
the United States Supreme Coud and other fedeml couds @f- 
fecting reliance by the military seruices on the doetnne of mil- 
itary neeesstty as a boszs for  issuing a rnvitztude oJregulations 
concerning the aetivitzes of senme personnel. 

The C m e s  1969 deeiszon tn O'Callahan i.. Parker sharply 
undereut the daetnne of military necessity, but the strength of 
the doctrine was parfly restored only fice years later, in Parker 
II. Leu.#. ,Wore recently, in Brown v. Glines and in Secretary of 
Navy v. Huff, the Coud has westablished mzlitary necessity 
as the controlling doctrine in eases involving challenges to mil- 
itary lazcs, regulations, and orders. 

Mapjor Levine eautzons, koweuer, that the S u p m m  Coari has 
decided its most recent military necessity cases x i t h  a 5-3 mte.  
AminorchangeintheCourt's membershipcould l ead toam7or  
change in the law 

The opinion8 and eoneluiiani presented m thm article _e those of the author and do not 
necessarily represent the view-s of The Judge Advocate Genersa School. the Depalrment 
of the A m y .  01 my other governmental agency. 

*'United State8 Air Force Reserve. Atfornei m prwafe p m t a e .  at Hartbdale. New 
York. April 1917 Lo preaent Ariatant diatnef attorney, Keiieheeter County, SBN York, 
191671, ctate pamie officer, Neu, York State Department of Carreetmai Serr~ces, 
1911-16. Sened  on actire duty in the Umfed States Aa Force 8s an inteihgence omcer, 
1967.71, Liiinp to the rank of captain J D , Braoklyn L a r  School, B r o o W p  N Y., 1915, 
LL.B candidare, Kew- Yark Unrversifg Law- School Author of Incedigation Qf Pomle 
Vtolaliane F w d h  and Ftflh Amendment Pmtecirans. 3 K Y S Bar J. 628 (1919). 
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I. INTRODUCTION 

During the 19th and earl) 20th centunes, iederal court review of mii- 
itary decisions was strictly limited to jurisdictional issues.' As recently 

the Supreme Court adhered ta this limitation 
sing the Fifth Cmuit's application of the Due 

ary court decision. For over 150 years, the 
Supreme Court applied in the field of military law the same h m d w f i  
doctrine urged by the Mth-centuq economist, Adam Smith, vis-a-vis the 
government's regulation of the economy. 

In Reaces 0. AinsiLol?h,a the High Court had decreed that it is not the 
function af courts ta "regulate the Army."' Likenise in Orlofi Y W z l -  
/oughby,j the court admonished that "judges are not given the task of 
running the Army,"6 and the courts must be "scrupulous not to interfere 
with legitimate Army matters."' Even as late as 1953, in Orloff, the 
Supreme Court spoke about the "substantial degree of civilian deference"s 
which must be accorded military tribunals, in that review of military 
decisions by civilian courts muat take into account the necessities of 
military life Shortly thereaiter, in a landmark decision which formalized 
this emerging doctrine of military necessity, the Supreme Court ruled 
in B z ~ n i s  c W'ilaong that "certain overriding demands of discipline and 
duty" might limit "the rights af men in the armed forces."1° 

However, the Court's longstanding doctrines oi minimal interference 
with military courts, and of limitations on constitutional rights oi ser- 

a See K i g n r ~  G L'mtrd Statra. la8 U 3 336 340 (18831, Kurli  b Moff i t t .  116 C.S. 481, 604 
IlEs5) 

'339 C 5 103, 11M11 (15501 
' 218 U S.  296 11911) 
d I d  at 304 
3 345 u 8 ad l l Y i 3 ,  

~ I d  at 93. 
- I d  at 91 
. I d  
* 346 L'S 137 115531 

" ' I d  ai 140 
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vicemembers under the justification of military neces 
rejected in an important 1969 decision, O'Callahan 

Justice Douglaa, writing the OCailakan opinion foor the Wanen Court, 
was suddenly citing an entirely different line of cases. Although Douglas 
conceded the need foor specialized military courts, he was now quoting 
the admonition from Toth u.  Quarleslg that, because of "dangers lurking 
in military trials . . ., free countries have tried to restrict military tri- 
bunals to the narrorvest jurisdiction deemed absolutely essential to main- 
tain discipline among troops in active 8ervice."La Even more reveahng of 
the Court's sentiment were references to "so-called military justice" and 
"the travesties of justice perpetrated under the Uniform Code of Military 
Justice."L' 

An oveniding concern of the Supreme Court, in both Toth and 
OCallahan, is a perceived distrust of the militaq justice system, nhich 
mandates a need to limit the military's junadiction. Therefore, in Toth, 
the Court held to be unconstitutional a section of the Uniform Code of 
Military Justice authorizing the court-martial of former servicemembers 
for crimes committed m the military but discovered after discharge. 
Furthermore, the Court rejected any claim of mditary necessity. In 
O'Callahan, the Supreme Court further restneted the jurisdiction of 
military court8 to offenses which are deemed to be "serrice-connected," 
thereby precluding the court-martial of servicemembers for non-service- 
connected crimes. 

However, a mere five years later, after a significant change in the 
membership and philaaophy of the Supreme Court, a more conservative 
Court under Chief Justice Burger decided Parker 1.. which 
marked a return to the Court's earlier doctrine of military necessity 
formulated initially in Bums  v. Il'zlson. The decision indicated an ap- 
parent diminution of the Supreme Court's distrust of miiitary justice and 
its inereased perception of the uniqueness of the military community and 
of military criminal codes. It did not effect a complete return to the pre- 
1960 era when the federal courts would not delve into the merits of 

d I d  at 266 
117 L S 733 119741 
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constitutional claims raised by milnary per~onnel:~ But Parker  presents 
v e q  strong dictum far invoking the militaryneeersity doctrine a3 a means 
to limit the constitutional safeguards available to servicemembers. 

The landmark 1969 O'Callahan decision marked a high point m judicial 
intervention a i th  military law and it appeared LO be the ioorerunner of 
greater constitutional restraints on the d t ; U ? .  j m t m  system. OCallaka~i  
also exemplified the Warren Court's distrust of military justice, the de- 
cision was an attempt to confine military justice as nanow.1: as possible. 

Equally histolic was the 1974 decision of P a r k w z , .  Levy. which marked 
a r h q  turning point in the treatment accorded mditary justice by federal 
courts. A different Supreme Court under Chief Justice Burger no longer 
felt compelled to distrust the military justice s 
nized that the military necessity ioor order and 
the need for constitutional safeguards for servicemembers. 

From O'Callakon in 1969, a demaon nnt ten  by Justice Douglas during 
the R a n e n  Court era, to Parker v Leuy in 1974, a 5-3 decision written 
by Justice Rehnquiat of the Burger Court. the High Court had reversed 
itself completely within the short span of five years. Nowhere was this 
more evident than in the Court's 1973 decision, Gosa r .Clvyden,?'ivritten 
by Justice B laehun .  which demed retroactive application of the O'CaIlahmi 
decision. Blackmun called O ' C a l l a h a ~  "a clear break with the past"18 and 
Rehnquiit, in a concurring opinion, flatly announced that O'Callaknn 
was "arongly decided and should be overruled ior the reasons set forth 
by Xr. Justice Harlan m his dissenting opinion"19 in that case. 

This paper rv1.111 examine closel? the emerglng doctrine of military ne- 
cessity and its effect on the body of ease l a i r  related t o  rnditaqjustice. 

11. PARKER v. LEVY 

There IS no better starting point, in dissecting the doctrine of military 
necessity, than to focus upon the case of Parker L. L e ~ , g , ~ ~  which has as 

'I See Hinit v Broun. 339 U 5 103 (19601 

- 413 C S 665 r19731 
' # I d  at 630 
s I d .  at 692 

417 U E 733 (19i i '  
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much of the drama and intensity of the Vietnam War as that which one 
can wtness  in the currently papular movies, "The Deer Hunter," and 
"Cammg Home." 

Captain Howard Levy was a medical doctor drafted into the United 
States Army during the time of the Vietnam War. Captain Levy was 
ordered to establiah and operate a training program for h y  Special 
Forces going to Vietnam, and he refused; Levy was charged, therefore, 
with violation of Article 9W1 of the Uniform Code of llilitary Justice for 
willful disobedience af the lawfui order of a superior. 

Tu.0 additional charges were filed against Captain Levy because of a 
letter written by Levy in which he criticized the United States effort in 
Vietnam and made public utterances wherein he promoted insubordi- 
nation and disloyalty. The particular letter was mailed by Levy to a black 
Serviceman stationed in Vietnam, and it involved two additional violations 
under Articles 133 and 134 of the U C h K a  At Captain Levy's court- 
martial, a finding of guilty was returned by the all-officer j u v  on each 
of the three charges;" to d t ,  that Captain Levy had, in fast, "disobeyed 
orders of a superior"21 in refusing to set up a training program for h y  
Special Forces, and had engaged in conduct "unbecoming an officer and 
a gentleman"p5 and "to the prejudice of good order and discipline"" by 
virtue of his public utterances to enlisted personnel 

At the court-martial, the moat damaging evidence that emerged 
against Levy was that he had publicly criticized the government's conduct 
in front of enlisted men, and had labeled the Special Forces as "liars, 

10 U S C 8% (1916). u.h)ch makei It B vioi8tion of the Cmfom Code of Mdrtary Justice 
todisaheyrhe1saf"lorderof asupelior TheUnifarmCadeofMilitaqJusrice. herernafter 
eked u "L'PW or 88 "Code" in bath text and faofnotea 

21 10 U.S C. 933 and 934, rhieh respectirely proscribe "conduct unbecommg an afieer and 
a pntlemen" and "all dirorderi and neglects to the prejudice of goad order snd diieiphne 
m the amed farces " 

Captvn Leu) was convicted by calm-msrtlal at Fl Jackson. 8 C , on June 2.  1961 (CII 
4iM6al .4fLer eonvietion. he wad sentenced to  confinement at hard labor for three years 
at the Federal Penltentraq. Leulaburg, PennsYlwnia. and dismissed from the serine. 
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thieves and killeri" of women and children. Yoreover, he had urged black 
servicemembers not to serve in Vietnam, and stated that he also would 
not serve. 

As Levy was convicted of conduct that, essentiall?, amounted t o  en- 
gaging purely in speech, arguments naturally focused upon the firat 
amendment as Levy's case exhausted all military appeals2' and eventually 
ended in the federal courts." The main argument. however, proposed on 
behalf of Levy was that Articles 133 and 134, commonly known as the 
"general articles," mere constitutionally deiectiL e because they deny due 
process in lacking notice and warning, and they encourage arbitrary and 
discriminatory enforcement. 

This argument persuaded the Third Clrcuit Court of Appeals to reverse 
Captain Levy's c o n ~ i c t i o n . ~ ~  The Circuit Court held that the general 
articles were unconstitutional on the grounds that they provided no notice 
to a servicemember ss to what conduct constituted a enme. The articles 
fail to define crimes and set no standards by which to judge conduct. 
Finally, the general articles were unfairly enforced. The United States 
Government. recomlzins the iar-reachins conseauenees of this decision 
for the system of'milit& justice, de&d to appeal to the Supreme 

The United States Supreme Court, In a 5 4  decision written by Justice 
Rehnquist, reversed the Third Circuit Court of Appeals and upheid Cap- 
tain Levy's convietion. In so doing, the Court rejected his claim that the 
general articles, 133 and 134 ,  were so vague as t o  deny due process and 
so overbroad as to  unconstitutionally burden free speech.a' In other 
wards, the Court rejected the claims that Articles 133 and 134 were 
unconstitutionally vague under the ilith amendment's due process clause, 
or overbroad and therefore violative of the first amendment. In dealing 
with the argiiments raised vis-a-vis the frst and fifth amendments. the 

39 C.11 R 672 (1965). pditioii fa7 mizm drnird  18 C . X A  627 11968) 
316 F Supp 4i3 (1970) 
473 T.2d 772 (3rd Ca 1973) 

It IS interesting ta note that the decision to  appeal and rhe oral argvmanti *ere both 
made by the Solicitor General. Robefl H. Bork. His conaerratiie philaiophi nab amlar 
t o  that ofdumee  Rehnqmnt, aho umta the m q m i t y  op1mon ~n Porker t L I L J  

417 L' S. at 757-53 

8 
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High Court repeatedly cited a theory of military necessity as the foun- 
dation for upholding the constitutionality of the general articles. This is 
evidenced by the following analysis: 

While the members of the military- are not excluded from the 
protection granted by the First Amendment, the different ehar- 
acter of the military community and of the military mission 
requires a different application of those protections. The fun- 
damental necessity for obedience, and the consequent necessity 
for imposition of discipline, may render permissible nithin the 
militaly that n,hich would be constitutionally impermissible aut- 
side it.s2 

In addition, the Court said 

This Court has long recognized that the military i8, by ne- 
cessity, a specialized society separate from civilian society. We 
have also recognized that the military has, again by necessity. 
developed laws and traditions of it8 own during its long history. 
The differences between the military and civilian communities 
result from the fact that "it is the primary business of armies 
and navies to light or be ready to fight wars should the occasion 
arise." Cnited States e x  rei Toth D. Quarles, 350 U.S. 11, 17 
(1955). In In re Grimdey, 137 U.S. 147, 153 (1890), the Court 
observed "An army is not a deliberative body. It is the executive 
arm. Its law 18 that of obedience. No question can be left open 
as to the right to command in the officer or the duty of obedience 
in the soldier," , . . and that "the lights of men m the armed 
forces must perforce be conditioned to meet certain overriding 
demands of discipline and duty . . , .'lM 

The Supreme Court extended its analom of the differences between 
the civilian and military communities to the differences "between military 
law and civilian law . . . [holding] that [the] Code cannot be equated to 
a civilian criminal code,"3' and concluding that "the Uniform Code of 
Militaly Justice regulates a far broader range of the conduct of military 

a I d .  at 158 
Lj I d  at 74-44 

Id at 749 

9 



M I L I T A R Y  LAW R E V I E B  [VOL. 89 

personnel than a typical state criminal code regulates of the conduct of 
civilians."36 

This daetline of mihtary necesait) was used by the Court in rejecting 
the elaim that the general articles were overbroad on their fsce. in >i- 
dation of the first amendment. The Court had dread>- concluded that 
l a w  w i t t e n  by Congress for the military could be drafted in a broader 
and more flexible manner than those written for cI&ans.dG Indeed, the 
Court recognized that the particular articles at issue might very well 
encompass constitutionaily protected  ond duct.^. Thus, if imprecise draft- 
ing was to be permitted, facial overbreadth challenges would logically 
be foreclosed. The Supreme Court accomplished this foreclosure by find- 
mg that the f r s t  amendment orerbreadth doctrine was a narrow exeep- 
tion to the normal rules of constitutional construction. created as amatter 
ofpolicy. And most important, the Court found that the mhtar? necessity 
for obedience and discipline outweighed the policy considerations behind 
the overbreadth doctrine.ag 

The Court maintained that the special needs of the military justified 
greater restrictions on expresmn than were permitted in civilian hfe. 
As a result, the articles were not rubstantialiy overbroad; they proscribed 
a wide range of unprotected activity and relalively little protected ac- 
tivity. Finding that the policies which underlie overbreadth scrutiny must 
be accorded ''a good deal leas n e ~ g h t "  in the military context, the Court 
held that whatever overbreadth existed was insufficient to mv-alidate the 
articles under which Levy was convicted. 

The Court cogently noted: 

Disrespectful and contemptuous speech. even advocacy of 
\ d e n t  change, is tolerable in the eirilian community, for it does 
not directlg affect the capacity of the Government to discharge 
it8 responsibilities unless it both 1s directed t o  mating imminent 
lawless action and IS likely to produce such action Brandenbuyg 
1'. Ohto, 895 U.S 444 (1969). In  military life, hoiuerer. other 
considerations must be weighed The armed forces depend on 

* # I d .  at 750 
I d  at  716 

8 .  I d  at is1 
I d  at 7 1 M 0  
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a command structure that at all times must commit men to 
combat, not only hazarding their lives but ultimately involving 
the security of the rat ion itself. Speech that is protected in the 
civil papulation may nonetheless undermine the effectiveness of 
response to command. If it does, it is constitutionally unpro- 
tected. Cnited States z Gray, 20 C.M.A. 63. 42 C.3I.R. 256 
(19i0).38 

As to Captain Levy's "void for vagueness" argument. the Supreme 
Court ruled that one to whose conduct a statute clearly applied ma) not 
challenge it on the basis that it was vague to others. Thia was exactly 
opposite to the conclusion that had been reached previously by the Third 
Circuit Court of Appeals. And the High Court concluded that there was 
no vagueness in the general articles as applied to Levy's specific conduct 
of publicly criticizing our ou-n efforts and servicememberr in the Vietnam 
War, and aE urging black servicemembers not to serve in Vietnam.4n 

The Court's j3 decision In Parker e Levy was written by Justice 
Rehnquist. Also included in the majority were Chiefdustice Burger and 
Justices Blackmun, Powell and White. The dissenters were Justices 
Stewart, Douglas, and Brennen." 

A dissenting opinion w d  written by Justice Stewart in which Justices 
Douglas and Brennan joined. Stewart began by flatly stating, "I find it 
hard to imagine criminal statutes more patently unconstitutional than 

as Id a t  769. 

a 4.8 Levy wa6 deemed to imk standing t o  raise the eonefl turmsi  hwues, the Supreme 
Caulldidnataddreis themannerand hurdtnofpraofneeded toes rah i~~hmdaar )  necssilt?, 
nor did if disclose the weight required to he @en a proren c l a m  of mihtaq necerslfy 

jx Justice Marshall did noL t&e part 111 the deemon. but ~f canid be predicted that he mmt 
iikeiysould hawlamed the diraenferr since he has sideduith the l iberalring of the C o w  
~n most eases mvoiring criminal and military la%. The breakdown of the c a m  ww falriy 
famihar for watchers of the C o w i .  the four eanlerratlre Sixan appointees were joined by 
the generally consematire-lezmnpmp 'mmp rote," B r a n  White. although \\ l i te has sxyng 
to the ather bide on questions mwivmg the f lrd amendment 
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these vague and uncertain General Articles Stewart's dissent \\as 
largely confined to the issue of vagueness, and he was unable to find any 
military justification for promulgating rague rules, auggeiting that the 
military's interest in maintaining high morale and standards of conduct 
would be better served by provisions for fair notice. He concluded that 
the critena for determining whether the articles p r i d e d  adequate notice 
should not differ from those applied m civilian cases.*8 

111. THE MILITARY NECESSITY DOCTRINE 

There 18 a basic and sharp drffersnee in phdoroph) between the  txo p u p i  i s  Juifiee 

12 
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the government's position vis-a-vis constitutional rights of sersicemem- 
bers. 

In one of the f i s t  cases to be decided after Parker c. Levy, the District 
of Columbia Circuit Court of Appeals upheld a commander's refusal to 
grant a servicemember permission to circulate petitions while stationed 
in a combat zone." The eou2't relied, in large measure upon the Parker 
v.  Levy dictum that military necessity "may render permissible within 
the military that which would be constitutionally impermissible outside 
it."4s Likewise, in Calley u.  Callozcay, the Fifth Circuit Court oi  Ap- 
peals cited Parker by stating that "the diffeferent character of the military 
community and of the militarj mission require a different application for 
First Amendment protections."" 

In Carlson D. Sehlesinger, 4i the District of Columbia Circuit Court 
emphasized that the doctrine of militarj necessity has added aeight in 
a combat zone or overseas. As the case involved a soldier's rights under 
the f i s t  amendment (Le., the right to distribute anti-war literature) in 
the combat zone of Vietnam, it was heid that the greater the Govem- 
ment's interests, the greater is its right to prescribe reasonable regu- 
lations. In deciding for the Government, the court noted that the gor- 
ernmental interest is manifest in the context of a military cambat zone. 

In Committee for G.I .  Rights c. C a l l a m y ,  decided b? the Distnct of 
Columbia Circuit Court of Appeals in 1974, the cases of Parker lj Leiy 
and Carlsoa ti. Sehlesinger %-ere cited and relied upon by the court m 
upholding the Army's drug control program in Europe. In so doing, the 
court reversed the lower court decision 

In 1975, the United States District Court ior the District of Columbia 
enjoined the United States Army in Europe from continmng its dmg 
control program which involved warrantless barracks inspections, strip 

" Carlson v Schlesinger. 611 .F 2d 1327 (D C Cir 1975r. 
* I d .  at 133233.  

519 F 2d 164 (5th Cir 1975). c m i  der- 4% L' S .  911 

511 F.2d 1327 
li I d .  at ZC&1 

13 
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searches, and extensive use of specially trained dopi' However, the 
United States Court of Appeals for the District of Columbia Circuit 
reversed, relymg heavily on Parker c. Levy for the proposition that the 
military context required a different application of certain constitutional 
proteetiomM In addition to Parker, the District of Columbia Circuit a l ~ o  
relied upon its decision earlier that year in Cnrison u.  Sehlesmge7j' to 

(* Cammzlteo far G I  Rqhts L Collai~ay. 370 F. Supp. 934 (D D.C 1974).Th~ vas B 
decision by DisinerJvdge Gerhard A Geaell, m ahieh he held unemstiiufionai the conduct 
by the Army m Eumpe of uarrantleib drup inspections wthout D showing of probable 
( m e .  This violated the soldieis canstiturional lights under the fourth amendment. m that 
the infomarion gslned by these mpeetma ~ 8 %  used m P bass  far pullifire s8nction8 I d  
s t  93M41 

6. Comm tteifor G I R i g h t s ?  Collauny 618 F 2d 466 (D C Cir 1976) 
611 F 2d 1327 (D C Cu. 1975) 

%This LI not arbitran disenminarian againif roldiers. The Supreme Court has held that 
embedded I" our traditional mled gavemng ~ ~ n i r i t ~ h n n s l  adjvdlearian 1% the principle that 
B person to  a h o m  B statute may eonifr lutmall)  be applied wli not be heard to challenge 
that  b ~ a ~ u f e  on the ground8 that It ma) conceiuabl) be applied u n e o n a u f u l m d y  to others 
m ~ituafions not before the court Braadnch L_ O h l e h r ~ .  413 0 S 601. 610 (19731 

Carlaon v Echlesinger. supra 
"618 f 2d at 466 

I d  a t  476. 
% S e e  elen Goldberg *' Kdly. 397 U.8 264, 261 (19701, Hogoptan t Knaulton, 470 F.2d 
201, 207 (2nd. Clr 19721 

14 
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In applying the principle of military interest and military necessity, 
and noting that reasonableness in the given context is determinative of 
fourth amendment nghts, the court used a balancing test to find that the 
inspections were reasonabie; the aggregate weight of the Army's interest 
was found to be greater than the individual's intere8t in his own privacy. 
I t  we.8 funher held that na warran1 was required for these inspections 
because of the administrative burden involved, and because the concom- 
itant time lag and increased chance of a breach of secrecy might be 
detrimental to the effectiveness of the inspecti~ne.~' 

The circuit court also reversed the loner court by additionally holding 
that any and all evidence obtained from the warrantless, extensire in- 
spections conducted by the Army in its dmg control program could be 
utilized in subsequent criminal prosecutma, and was not limited to use 
in furtherance of the rehabilitative purposes of the program 

Foiiowing the Pmkker i. Lezy decision, several United States Supreme 
Court rulings followed in which the turning paint of the Court's decision 
was the dactnne of military necessity. In another drug-related case, 
Schlesinger 5 Cowncilnzm,6' the High Court ruled that military JUIW- 
diction over court martial rervicemembers extended to off-post, off-duty 
offenses. The Supreme Court's decision reversed the lower court's de- 
cisian,M and upheld military Jurisdiction to prosecute a servicemember 
for the sale and gift of marijuana to another servicemember, notwith- 

e -  Committee far G I Rights I Callawad. 518 P 2d 166. 

e 518 € I d  a t  475 Alfhoughfhe eoniroieraialdmgcantro1program~'asdeiignedprimarilg 
t o  rehabilitate members of the Armed Porees with orablemr attnbutable to  dmes and 
nsreofies. and to elimmare from the ?errice rhare r h o  could not be restored m a reaaonable 
penod af time, a n i  evidence obtained VBI nonetheless vied in 8ubbequenr disciplinary 
aetiona %hen the facts and eircumitances indicated further \ d a t i o n  of Arm5 r e p l a t m s  

If rehabihratian failed, a confirmed drvp user could be reparrred from the ieri'ice under 
other than honorable conditions and military authorities could a d \ m  prn~pective govern- 
menf or cl~llisn emplarerb of the ioldier's dmg miolremeni The record of a soldier's drug 
abuse could a180 be cansrdered b i  the Arm\, ~n connection m t h  future personnel ~ c f i o n .  
meludmg duty sisLpmenti and pmmofiana. And identifled drug nser~ *ere rubjeet t o  
eonfinual semcing mcludmg. inter a l m  unsnnauncsd unnalgsis l e s l ~  I d  81 1 W 7 D  

420 C S. 738 (1971) 
481 F 2d 613 119731 
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standing the fact that the transactions occurred off-post and during  off^ 
duty hours. 

And the Supreme Court, in Sciilesingei. t '  Co 
hand slap at federal court interference with the 
The Court held that ii hether an offense charged is "Bernce-c0nnectetl" 
is a matter as to 9 hieh the expertise of mihtar? courts !vas sinpularl.~ 

Military Justice m an attempt 10 balance the unique necessities of the 
military system against the equally agnlfirant Interest of ensuring fan- 
ness to servicemembers charged with military offenses '' 

16 
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The Supreme Court viewed as very serious the drug problem vis-a-vis 
military discipline and effectiveness. The strength of this vien, coupled 
with the Court's parallel riew that the question of militmy jurisdiction 
(i.e., the military's ability to  discipline it8 o w  troops) turns on mditaq 
necessity, is evidenced by the following obaervation in the Court's opin- 
ion: 

The seriousness of the problem is indicated bb- information pre- 
sented before congressional committees to the effect that some 
86,000 servicemen under!%-ent some type of rehabilitation for 
drug abuse in fiscal years 1572 and 1973, and only 62% of these 
were able to return to duty after rehabilitation . . . I t  is not 
surprising, in view of the nature and magnitude of the problem, 
that in LTnited States ~ 1 .  Beeker, 18 U.S.C.M.A 663, 666, 40 
C.M.R. 278, 277 (19651, the Court of Mhtary Appeal8 found 
that use of marijuma and narcotics by military persons on or 
off a military base has special military significance in the light 
of the disastrous effects of these substances 'on the health, mo- 
rale, and fitness for duty of persons in the Armed Forces.'" 

In Greer li Spoek,M the Supreme Court was faced with the constitu- 
tional question of whether the commander of a military installation could 
ban speeches and demonstrations af a partisan political nature, including 
the diet2ibution of literature. In a 6 2  opinion" by Justice Stewart, the 
Court ruled that the first amendment protections do not preclude a mil- 
itary commander from taking such action in light of the need for military 
discipline. Citing Parker 8. Lety and Sehlesmger i. Councilman, dis- 
cussed above, the Court focused upon the special role and function of the 
military and its need for military loyalty and dircipline in providing "for 
the common defense" of the nat imes And to emphasize the point, and 
dnve it home to all would-be political demonstrators, the Court stated: 

In short it is "the primary business of armies and nariea to 
fight UP be ready t o  fight wars ahould the occasion afise." l'nited 

i p o  u s. 160 n 34. 
424 U S E28 11976) 

Juatices Brennan and Mlarihall. once again. were rhe dhsenreri: the newly-appomfed 
Justice Sfewni,  who replaced Douglsi. dld not take p a n  ~n the d m e m  of the care. 

424 U 8 837 
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States ex rel. Toth u. Quades, 360 U.S. 11, 17, 16 S C t .  1, 5 .  
100 L.Ed. 8, 14. And it is consequently the business of a miiitaw 
installation like Fort Dix to train soldiers, not to provide a public 
forum. A neceasary concomitant of the basic function of a mii- 
itary installation has been the histancaliy unquestioned power 
af We) commanding officer summarily to exciude civilians from 
the area of his command.'' Cafeteria Workers v .  .MeElrov. 367 
U.S. 886, 893, 81 S.Ct. 1743, 1748, 6L.Ed.Zd 1230." 

In upholding the authority of a military commander to prohibit political 
demonstrations on amilitary post, the Court firmiy stated that a military 
commander must act to avert what he perceives to be a clew danger to 
the ioyalty, discipline, and morale of the troops on base under his com- 
mand." Further, the Court observed that it is whoily consonant with 
American tradition to faster a politically neutral military establishment, 
and to keep the military free of partisan political entanglement.6r Again, 
a constitutional issue turned upon the doctrine of military necessity and 
miiitary discipline. 

In Middendof lu .  Henry,'" a 53 opinion written by Justice Rehnqmst. 
the Supreme Court denied the right to counsel for servicemembers sub- 
jected to trial by summaq court-martial. This conclusion was reached 
notwithstanding the Court's admission that servicemembers convicted 
by summary court-martiai face a loss of iiberty and imprisonment." The 
Supreme Court justified this decision by finding the existence of "over- 
riding demands of discipline and duty"'* in the armed farces, which ar- 
gument led into an analysis of the military necessity doctrine as applied 
to the issues before the Court. The Court recognized that the introduction 
af counsel into the miiitary disciplinary proceeding of summary courtts- 
martial would unduly burden, and dilute the effectiveness of the pro- 
ceeding, thereby causing a negative impact on the military system of 
diseipime. The Court noted: 

*424US 8374  
* 424 u.s e40 
88 424 L s 838. 

426 U S. 26 (1976) 
425 u s 42 

1" 426 u s 43 
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In short, presence of counsel uili t u n  a brief, informal hearing 
which may be quickly convened and rapidly concluded into an 
attenuated proceedjng i%-hich consumes the resources of the 
military to a degree which Congress could properly have feit to 
be beyond what is warranted by the relative insignificance of 
the offenses being tried. Such a lengthy proceeding is a partie- 
uiar burden to the Armed Forces because virtualiy all the par- 
ticipants, including the defendant and hi8 caunsei, are members 
of the military ahare  time may be better spent than in possibly 
protracted disputes over the imposition af disapl~ne.'~ 

Again, in Cnitad States u Bumow," a warrantless search of an au- 
tomobile was upheld. The Court cited Parker a8 dictum for the propo- 
sition that the unique status of military personnel may s t  times mandate 
different criteria for the assertion of constitutional rights. And finally, 
in Culver v .  Secretary of Air Force,'j an officer's challenge to Air Force 
Regulation No. 3616 was dismissed on the basis of Parkeis  military 
necessity doctrine. Similarly, Parker i i .  Leiiy has been ated in Wojiv.  
Secretary ~.fDe. fmse'~  and Staton u.  Froehlke.'r 

Furthermore, the courts have held that it is not necessary for the 
military to introduce direct evidence to make an affirmatme showing that 
the servicemember's conduct (e.p., use of narcotics or drugs) actually 
prejudiced good order and discipline (i,e,,  such a fact t o  be presumed), 
notwithstanding that the drug use R ~ B  off-duty and for purely social 
 purpose^.'^ In a related case, wherein the Nary prosecuted one of its 
serrieemembers for pramatmg disloyalty in a "servicemen's newsletter." 
it was held that the government did not have any burden of showing a 
causal relationship between the defendant's conduct and specific exam- 
ples of u-eakened 

The doctrine of militarg. necessity, as enunciated m Parker 1 Levy, 

-8 425 C.S. 45 
' I  396 F. Svpp 890, 8 5 1 4  11975) 

,: 369 F. Supp 331, 333-4 (1915) 
"399 F. Svpp 446. 450 11575) 

380 F. Supp. 503 505 (19751 

Kehrli L Spnnkle, 524 F 2d 388 (1575) trrf  d e n  
71 Pnrsi L Serrrtary of Xory, 570 F 2d 1013 (1917) 

42G C B 941 (1876) 
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has served to emancipate miiitary justice from some of the possibie con- 
stitutional restraints to which many considered it subject. I t  is not, h o w  
ever, a tatally unique policy formulated by the courts inasmuch as they 
have recognized a similar need in the civilian community ahene\er  the 
exigencies of the situation required It.'o 

As the Supreme C o u n  stated in Sehlesmger 8'. C o v n ~ ~ l n i o n . " ' ~ ~  "m 
enacting the [Uniform Code of Military Justice], Congress attempted to 
balance these military necessities against the equally significant interest 
of ensluing fairness to servicemen." 

IV. RECEiST SUPREME COURT CASES 

Most significantly, as demonstrated by two decisionP Of the United 
States Supreme Court handed down in the 197S-30 term. the doctrine 
of military necessity has not only withstood the test of time but may be 
regarded as the doctrine present l~  controlling military cases appearing 
before the High Court. Bath cases iniolved first amendment nghtr of 
military servicemembers in which lower courts had held military regu- 
lations to be unconstitutional. On the basis of the military necessity 
doctrine, the Supreme Court reversed circuit court decisions and thereb? 
upheld the military's position, in effect curtailing the rights of B B ~ Y I C B -  

members 

In Brown 8. Glznes,'* the Supreme Court reversed a holding by the 
Ninth Circuit Court of  appeal^,^ in which the circuit court had affirmed 

* S e e  C S  I Shipmlh. 482 F 2d 1872 (6tn Cir 1873) m u h c h  narrantlers rearcter for 
seevnfy remans at airports wire upheld 

420 C 8 a t  7 5 7 4 8  

Bmun I' Gliras. 444 L1.S - 100 S C! 694. 62 L Ed 2d 540 119101, Srrriiaq! of ihr 
.Vaoy L Huf, 444 U 5 _. 1W S Ct 606 62 L.Ed 2d 607 119801 

444 LT 8 _. 104 8 C t  594, 62 L Ed 2d 540 119EO) 

Ghms 1. Wodr. 586 F.2d 676 119781 
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a lower cowt's rui& that certain Air Force regulationP were facially 
invalid and, therefore. violative of the firat amendment rights of servi- 
cememberi. 

In thia panicular case. Captain Glmes. an Air Force Reserve captain 
on active duty at Travis A n  Force Base. California, had circulated pe- 
titmns that cntieized the Air Force's gmommg standards as the cause 
of "racial tensions" and ''loss of respect for a~thori ty ." '~  As the petitions 
were distributed without command authanzation, and signatures from 
other servicemembers were obtained thereon, Captain Giines was the 
subject of administratire a e t m  and was removed from the Ready Re- 
serves. He then challenged the regulations requiling command approval 
as violative of his first amendment lights. and he was upheld by both 
lower courts, which granted the motion for summaq judgment on the 
grounds that the reguiations were unconstitutional and an mfnngement 
of a servicemember's rights.8' 

In reversing the lower courts' decisions. the Supreme Court invoked 
the doctrine of m i l i t q  neceanty, 
Parker 1.. Lecy," Schlesingei L. 
Citing Parker  t'. LE$#. the High C 
neces&ity, a specialized society separate from civilian society' w and that 
"military peraonnel must be ready to perform thew duty whenever the 
occasion In citing its earlier holding in Sclilesrr~grr F .  Coaiicil- 
man, discussed above, the Caurr declared that "the mdltary services 

e 401 F Bupp. 127 W D. Cal 19751 

The pnneipal regulation ~n qu 30-1 para 9 119ill. subaeqrenrlv 
superseded by .AFR 30-1 para 15 reivicememberi from SOIICI:LIIB SIE 
natures on a petition uithin an A 
without firit obtaining command app 
AFR 3611  para 3 (1970), that prah 

- s e e  footnote 3 100 s Ct at $ 5 7 4  

Lb 120 U.S 736 (1975). 
s 421 u 8 828 (19:~) 

Brou,i 7 Gi m a .  100 8 Ct at 699. 
a id 
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'muSt insist upon a respect for duty and a discipline without counterpart 
in civilian life'."y3 Utilizing Grew F Spoek. also discussed abare,  the 
Supreme Court pointed out that "nothing in the Constitution . . . [pre- 
cludes] a military commander from acting to avert what he perceivec to 
be a clear danger to the loyalty, discipline. 07 morale of troops on the 
base under his command."w 

And in upholding the Air Farce regulations in question, the Supreme 
Court once again cited the classical language of Porker  1 L a y  that "the 
different chamacter of the militarj- communitx and the military mission 
requires a different application of these [First Amendment] protections 
. , . [which] must yield somewhat 'to meet certain overriding demand8 
of discipline and duty',"@; Obviously. as a commander i s  charged with 
maintaining morale, discipline, and readiness of his troops, he or she 
must have authority to control the distribution of materials that could 
adversely affect these essential attributes of an effective military force."6 

In no uncertain terms, the United Stater Supreme Court has confirmed 
the direction of an emergmg body of ease law that sets the miiitary 
~ervices apart with regard to constitutional protections. T i t h  unusually 
strong language, and with complete reliance on it3 past decisions. the 
Supreme Court freely quoted the Par~er-Schlesi,iger.Greer tliumi-irate 
in holding that first amendment rights that are protected for the civil 
population may be denied in the military context to the extent that they 
interfere with and undermine command and combat effectiveness." And 
finaiiy the Court cited all three cases together in asserting that "because 
the nght to command and the duty to obey ordinarily must go unques- 
tioned, this Court long ago recognized that the military must posaes? 
substantial discretion over its internal discipiine."O' 

The Supreme Court a180 turned to another of its prior decisions. .Ifzd. 
d e n d m f ' u  Henry," for the assertion that military commanders must be 

e I d  at 65b695 
~s I d  at 599 

Id at 60M01 
I d  at 695 

Id sf 601 
126 C.9  26, 3110 r1576r 
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accorded "fiexihihty in dealing m t h  matters that affect internal discipline 
and morale."'m 

In the companion case, Secretary of Savy u .  Hvff,,"L handed down by 
the Supreme Court on the same date as Erami u.  Glines,Im the same 
five-member majority a180 ruled in favor of the miiitary by upholding 
fust amendment restrictions curtailing the rights of servicemembers. 
Again, the High Court reversed the decisions of lower federal courts,'" 
which had upheld the constitutional 2ighta of the military defendants. 

In the Hufl case, marines stationed orerseaa had been arrested and 
convicted for off-post distribution of materials criticizing the government 
of the host nation of South Korea. The accused had not obtained command 
approval. Such acts were in vialation of N a r d  and Maine Corps regu- 
lations, that were subsequently challenged by the accused in federal court 
as vioiative of the fust amendment. The United States Supreme Court, 
relying upon its deeiaon in Brocn 7 ~ .  Glines, upheld the regulations for 
the reasons already stated in the Brown case.'o4 

BothBromnv. GlznesandSanyv. Hxtfaeredecided b y a X m a j o r i t y ,  
with the same makeup in both cases: to wit. the majonty consisted of 
Justices White, Burger, Blackmun, Powell, and Rehnquist ( , ,e . ,  White 
and the four Nixon appointees), uith dissents voiced by Justices Brennan, 
Stewart, and Stevens. Although Justice Marshall did not participate m 
either decision, his vote most likely would have been with the dissenters. 
Assuming arguendo, that Justice Marshall had participated in the eases, 
it is apparent that a shift of merely one more vote (Le., from the majority 
to minority) would have resulted in the invalidation of important military 
regulations and the consequent diminution of command authority. 

V. CONCLUSION 

Supreme Court decisions of the past six years have contributed ta the 
formation of a significant, even controlling, doctrine of military law that 

Broun II Ghnea. 100 S Ct  st 602 

444 U.S _, 100 S C t  606. 62 L Ed ?d 607 (19801 
I"* Both case& were decided on January 21. 1980 

676 F 2d 907 (1978) 
la 104 S.Cf 608. 
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overrides constitutional considerations v henever there IS a significant 
governmental interest m upholding command discipline and authonty. 
In almost every case reaching the High Court during this period. the 
doctrine of militarg. necessity has emerged as the dominant theme in 
assessing the constitutional rights of military servicemembers 

Hoaerer, as important as this doctrine may be in upholding command 
authority, it has emerged with and been continued in force by a bare 

court  I” Parker L’ Lecy  (1974). 
Clines (1980), and Sacy r HuJ:f 
consisted in each case of Justices 

White, Burger, Blackmun, Poaell, and Rehnqukt. In Sehlastiiger L 

Cou,ieilm.an (19i6) and G r e w  I.. Spaek (1976). these same fire Justices 
were joined by Justice Stewart to foim a sir-member majarit) 

As long a8 the High Court‘s maprity remains intact, the military ne- 
cessity doctrine w11 be the controlling doctrine. Certainly, the body of 
case Ian that has developed is substantial enough for stare decmc to 
enjoin any substantial shift in philosophy. On the other hand, any radical 
change in Court membership towards a more liberal philosophy may 
threaten this vitally important doctrine. 

One final paint: in closing. it should be noted that the doctrine of 
mili tan necessity has caused, indirectly. a decrease in federal litigation 
involving miiitary defendants, because they hare discmered a more re- 

ar? Appeals, a far more liberal court 
e latter court. which has not embraced 

i i  more attractive to the conricted 
senicemember on appeal than the Supreme Court and its conservative 
majority. 
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OFFICIAL IMIIUSITY AND CIVIL LIABILITY 
FOR CONSTITUTIONAL TORTS 

COMMITTED B Y  MILITARY COMMANDERS 
AFTER BUT2 V .  ECONOMOU* 

by First Lieutenant Gail M. Burgess, USMC** 

In this article. Lieideiiant Burgess reuiercs the Supreme 
C o u ~ s  deczsion i?z ilia case ~ f B i ~ i i  L' Eeommou, 438 C.S. 478 
119791, and discusses its possrble appltcalion to milttory com- 
manders. 

CGnOmou UaS a eGmmodity f%lu?'es eo 
9 i 0 .  the Depal?mm! of A g ~ c u l i w e  in 
his registratLon forallegedly,foilzng t G  

the niinimirm repwired financial T B S O L T C ~ S .  Eeononio 
Secretary of Agncvliwe and U ~ ~ G U S  subordiiiale officials for 
actions allegedly taken. by them ugazris! Economoii in m i a t i o n  
of his eonatillitional n g h t s  He claimed large monetary dam- 
ages. The officials defended an grounds of absolv,te zmmumty 
agamst suit fo. execl(tive actions s t thm the officials' disere- 
tionary a7Ath"nty. 

h i  a long opinion, the  Cniied States Sziprerne Coud held that, 
io general ,  only qualified irnrnantly, no! absoh!e  imnanniiy, 

'The 0 inion8 and coneiu9ioni srpre~sed in chis ani& are chose of the author and do not 
reflect the w e ~ b  of The Judge Adweate General's School. the Depanment of 
the United States Sllarine Carp8 01 any other eorernmental agency 

d on accise duO m United States llarme Corps. Apnl 1980 Former a ~ s m ~ a f e  
airh lax, flrm of Peppel, Hamilton & Sebeetz. Philadelphia, Pennayhama, 197960 Student 
mrern. Policy and Research Branch. Jvdpe i d m a t e  D m n o n ,  HQ. USMC. Waahmgtan. 
D C.. iummers,  1877 and 1976 

D.. L'nireriifg of Virginis School of La\", 
urt of Psnns>lrania and the U S District 
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I. BACKGROUKD 

On 29 June 1978, the United States Supreme Court rieeided B 
Economov; a case which could hare implications fa 
at all levels of responsibility The case mi-oivetl a 
commodity futures merchant, apamsr the Seerera 
raiious federal executive officials' in their ~ n d i v i  
omou claimed thirty-two million dollars in damages The complaint al- 
leged ten causes of action,' Pome of n hich purported to state violations 
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of respondent's constitutionai rights in the course of an administrative 
hearing instituted against him.$ 

The United States District Court for the Southern District of Kew 
Yorkb dismissed the complaint as to the individual defendants on the 
ground that they had acted within the scope of their official discretion 
and authority, and that consequently the doctrine of absolute immunity 
b m e d  suit.' 

6 438U S. at483 FollowingnCammadity Exehange Authonry(CEA)auditofrsspondenf's 
company. the Secretary of Agriculture imbued a complaint ehardng respondent d i h  willful 
failure to malniun the minimum capital balnnea requued by commodities traders Id at 
461. ARer P second audir, m amended camplaint u,as issued on June 22. 1519. and B heanng 
ww held before the chef hearing exammer, uho  recommended Su tamng  the c~mplamf 
I d  The judicial officer Lo whom the Secretary had delegated hia decisional authantv in 
enforcement proceeding6 f i l m e d  the deoaion. I d  

On respmdent'e petition far review, the Second Circuit vacated the order of the judicial 
afieer. Economou Y U.S Depprtment of Agriculture. 494 F 2d 519 IZd C a  1974). 

U'hde the adminiitrative complaint was before the judicial offlcsr, respondent filed sun 
m the distnet court m an unsuccerafui BaempL to emom the pmeedmge. 438 C.S. at 181. 
On M m h  81. 1915, respondent Bled a aeeond amended complaint ~n the district mum 
seekmg damages. upan which the action b e f m  the Supreme Court was baaed 

Eeonamou V. Department of Agricultwe. Ila 72-418 IS D .S  Y , filed May 22. 19151 See 
Bneffor Petitioner at 23a-2Sa of Appendix B, Boti V. Eeanomou, 436 T.S. 4i8 l15761. 

Junsdietion m the second amended earnplaint wai sought, mtm du, under 28 U.S C. 
5 1331. In a supplemental brief. the pefill~nerd conceded the respandent properly invoked 
the JYnsdietion of the diatncf mum under 8 1831, citing Bell Y .  Hood, 321 D S.  616 (15461 
In Bell, the C O W  held that,  when a eomplarnt seeks recorev directly under the Camti- 
tution, the federal cwn must en tenan  the suit. Jurisdicrion 18 not defeated by the POI- 
ribihty that  the eamplont mlght not ifate D cause of attion I d  at 68142 

i 438 Lr S at 4%. The district c o m  had held the iwt barred as to the defendant apencm 
under the docfnne of mvereign ~mmunity I d  8L 484 n 6. 

Savereign immunity 18 s common law doctrine that pmtee i~  governmental enflties from 
suit wfhout their consent. I t  1% abaalvte and defeat8 P suit 81 ita inception for laek of 
junsdietmn. The daetnne has been jubbfled on several grounds 

Traditmnally if w a  bellwed "that there can be no leg4 nghf m againat the authority 
that maker the law an which the nght depends." Kauananoka \, Polybank, 205 U . 3  345, 
353 f1901) (Holmes, J ). Today, ~f is justifled on the grounds that flveming bodiei should 
not be hampered by fear of damage suits Carter V .  Colson, M i  F.2d 358, 36M6 fD  C 
Clr 1811). rer'd on o l k r  grounds sub nom , Diatriat of Columbia I, Carter. 409 T S. 416 
(157al. and on the ground that satisfynppriiste claims agsinit the i ~ a t e  would be LOO great 
B dram on oublie k-nda Src  2 F Hamei & F. James. The Law of Torts 1611-12 119561 

21 



M I L I T A R Y  L A W  REVIEW [ V O L .  89 

T h e  U n i t e d  S t a t e s  Court of Appeals  for t h e  Second  Circuit  r e v e r s e d  
I t  re l i ed  upon s u b s e q u e n t  dec i s ions  as to  t h e  individual  

~~~~ ~ 

The doctrine is being dismantled leg~slafweiy and judicially. See pwnarally K Dnuir. 
Administrative Law of the Swentiee eh.  25 11976) Congreaa releetirely m w d  immumty 
by palaage of the Federal Tort Claims Act of 1946. 

The waiver, however. excludes claims based upon the exercise of discrenon. 28 U S C 
9 2680ia1(19761. and eeMin lntentrond tarts, id at 2680(h!. Congresa saughl through these 
exemptions lo preserve mereign immunity from ton c l a m  uhich m s e  from conscious 
governmental deemion-malung Accordingly, the doctrine of sovereign immunify sidl hprr 
a claim against the government m ernes 1mvolvmg an oftieiai e x e w b m g  discretion. 

To e ~ c u m ~ e n f  the immunity of the government, i f  IS common t o  name 86 the defendant 
only the individual gavernment o f i a a l  ahose emduet IB challenged. In  m ''ofher suit," 
the most frequenil) litigated question Is  whether the a u t  IS in subslanri ngonit the 
iowmment itaelf if so. w v m m  immumw atrll bars the s u t  Larbon Y .  F o r e m  and 
fiomeatie Commerce Corn.. 337 c .S  682 ,1949) 

The mqority m Larean clearly suggests that, m SYIU for damages. mterfeerenee wlth the 
governmeni is minimal, and mereign immunity WII not bar the suit Only when the i u x  
IS far speciflc rellef, reafinnmg or dlreeting the ofher's ~ c f i o n i ,  must the court determine 
whether Lhe action 1% essenodly against the goiernmenc, and thus barred. Id at 687-68s. 

In ernes where &wereign ~mmunicy aili not bar s a t .  8 parallel doctrine hes developed 
Offleial immunity IS B eommm  la^ doctrine which prateeta government aftieials fromper- 
~dml liobili!y for Bite cnmed out m the performance of their o f h a l  dunes. Tuo levels of 
immunity emst, abaalvte and quahfied 

Absolute immunity le B eamplete hpr fa swt which, upon pleading on motion t o  diemiss 
or motion for aummw judgment. entities M affiaiai to en immediate dismiaiai Qualified 
Immumty entities am ~Riicisl to a complete bpr only if he can prove that he u t e d  i e s ~ o n a b l y  
and m good fa th .  

For a general discussion of the development O f  the immunity doctnnea, m e  Xafe, Ac- 
counhbtlttyfm G~vemmentMisiondue! Limibng Qualihadlmmunrty and the GoadFaith 
Defense. 49 Temp L 9. 938. 9 W 6  11976). Enpdahl, l m  
Pasrtive GavemmenBl R~anga, 44 U Col L. Rev. l(1972 
mnla and Officers Damage Actions, 77 Harv L Re,. 209 !1963). Davir. Admnrstratire 
Law a i  the Seventies chr 25, 26 (19761 

n 438 U.S. at 484 The court affirmed the holdrng of the district court uhieh barred bull 
against the defendant agencies Economou Y Dept af Agneulture 135 F 2d 688, 689 (2d 
C a  19161 The court found that Congress had not  authorized either agency to be sued m 
its O U ~  name. rd st 6 1 .  and that the Federal Tort Clplms Act. 28 U S C 2680(h) (1916). 
did not svppori junadicrian mer reipandent'a elaim a g m e t  the United States Id at 690 
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involving the immunity of state officials under 28 U.S.C. S 1963 to find 
that defendants were entitled only to the qualified immunity available 
ta thex  counterparts in state government.l0 

The Supreme Court granted certiorari" to decide the scope of the 
official Immunity doctrine when constitutional ridations are 
In a the court held that, in a suit for damage6 arising from 
unconstitutional action, federal executive officmls who exercise discretion 
are entitled only to the qualified immunity specified in Scliezcer 0 .  

Rhodes The Court further held that exceptions to this general rule of 
qualified immunit)- could be made nhen it is demonstrated that absolute 
immunity is essential far the conduct of public bus-meaa.16 

Applving this functional approach to immunity, the Court held that 
persons who perform adjudicatory fuuncnoas aithin a federal agency are 

* E l e n  perron uho. under color of an) ~tafute, ardmance. regulafmn. cutom 
or usage. of any Sta teor  Territory iubjeets, orcauies t o  berubjeered c m e n  
of the United States or other person within :he jurisdiction rhereof ta fne d e p n  
cauan of m y  nghrs, p m i l e g e ~ .  or ~mmuni:~es secured by the Consufufmn and 
lahs,  sha l lbo l ibble to thepan)  ~ ~ l i i e d ~ r a n a c r i o n a r l a u .  smlmeqmt) ,a rorher  
proper proeeedmg for redrei? 

12 V 6 C S 19E3 119X 

I" 438 V S ar 4 3 4 4 6  The court of appeals iourd the di i t r ic t  eourt'i reliance ' ~ p m  the 

because a i  the nafire of such a c i m  entaled t o  absolute immuniti 536 F 2d 81 696 n 6 

429 U 5. 1089 119771 
1 183 C S at 1SM1 
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entitled to absolute immunity for their judicial as are officials 
responsible for the decision to initiate or continue a proceeding subject 
to agency adjudication,l'and agency attorneys who arrange for the pres- 
entation of evidence on the retard in the course of an adjudication Id The 
Court then vacated and remanded the case for application of the foregoing 
principles to defendants.lg 

In order to fully appreciate the significance of this holding and Its effect 
upon the personal liability of commanding officers it is necessary to ex- 
amine previous case law concerning the scope of official immunit) 

11. THE DEVELOPMENT OF THE DOCTRIKE OF 
OFFICIAL IMMUNITY 

The federal immunity doctrine. as it had evolved pnor to Eeoiionion, 
provided officials of the executive branch with absolute immunity from 
personal liability for actions taken within the scope of their discretion, 
even if they acted out of malice or bad faith.2u Absolute imrnumt? IS a 

Id at 512-13 
" I d  a t  61616 
' ) I d .  a t  51611 

' 8  Id a t  517. I t  appears that most of the defendants were ewrelslng me of the exceptional 
funetms. and should be able to  t i a m  nbsolute ~mmunify The auditors ulil h a w  to  make 
the faeiud shoaing necesaw t o  ahtsin qualified immunity 

= T h e  notion that governmm~ off~c~sli  should he shielded from liabiliii far their misconduct 
evolved only g ladui ly  Nmeteenth eentuw courts dforded ofhers little proredion for 
aetrons t&n in the performanee oilheir  respan 
oMeiaJs w e ~ e  not held liable far good faith error 
scape af then  aufhonfy. Kendail v Stokes, 44 
48 0,s. 0 How.! 89 11M91, a wnery  of emu 
authority and therefore liabilifi 

. 

A defendant was held lrshle if he acted unconstnut10nslli. U.S P Lee.  106 U S 196 
i1882j. Vvglrva Coupan ~ a ~ e b ,  114 U 5. 269 (1884), if he made good faith emmi a i  LO the 
beope of his junadierian, and thereby acted beyond hrs suthonrg Wler  v Horton. 162 
Mass. 640, 26 N E .  1W 118911 Bale8 I Clark. 95 C 5 204 116171. Little I 
U S (2 Crnnehl 331 (18C6). if he acted out of mallee, Kandall v Stokes 44 U 
a t  9599,  Wilkes V. Dinsman, 48 U S 17 Hon I at 93 and 1: he commitred a 
(Engdahi. mpm note i ,  sf 15171 
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complete bar to suit, which upon pleading entitles an official to a dismissal 
of the Suit against him.?’ 

The explanation far the existence of this doctrine is found in two mu- 
tually interdependent conclusions: the injustice of subjecting an official 
to liability for an exercise of discretion which the law requires him to 
per fom,  and the danger that the threat of personal liability may hinder 
officials in freely executing their duties.- Judge L e m e d  Hand set forth 
the policy reamns for absolute immunity in classic terns:  

[Tlo subject all officiala, the innocent as well as the guilty, to 
the burden of a trial and to the inevitable danger of its outcome 
would dampen the ardor of all but the most resolute, or the most 
irresponsible, in the unflinching discharge of their duties. . . . 

[Ilt haa been thought better to leave unredressed the wongs 
done by dishonest officers than to subject those who try to do 
their duty to the constant dread of retaliation.23 

The need for absolute immunity for executive officials was apparent to 
the Supreme Court when the matter first came before it in 1896. In 
Spaldtng o. Vilas, the Court extended absoiute immunity in a defamation 
suit to the head of an executive department acting within the scope of 

Hoaewr, by 1871, rhe Supreme Court began t o  change I ~ B  philosophy In Bradley v 
Fisher, a0 U.S. 335 (1871), B ease invoiiing judiual aseera, the COW reeapred the 
~mportanee of aliouine judges to freely exercise then discretion uithovr fear af conge. 
queneea I d  at 347. If held that judges were entitled t o  absolute mnmunity for their judicial 
seta even li such net& were m e x m b  of rheir jvnsdiction or _e alleged t o  h w e  been done 
out of m&ee I d  81 35162 

Within a few deeades. the Supreme C o w  camed the doctrine over to the protection of 
high ranlring federai(xeeufwe offieerb m Bpaiding v Was. 161 U S 483 (18%). and 
~renfually appbed It to lower echelon federal afielals m B a n  Y Matteo. 360 U.S 6M 
(1969) 

ax See note 7 .  81~pm. far B more complete d i m i n o n  of the ~anous docfnnea pertavmng to 
ImmUmtY. 
Li Seheuer v. Rhodes. 416 US. 232. 240 (1974) 

Gregoire v Biddle, 177 F 2d 679, 681 (2d Cir 1949)). aer t  denied, 339 C S 949 (1949). 
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his authority.2' Lower court8 began to appli Spaldmg t o  a Xx-ide range 
of officials." 

In 1969, the Supreme Court reaffirmed the trend in the  loiver courts 
by extending Its holding In Sppalding. I n  Barr v .  4 la t te0 ,~~  a plurality of 
the Court held that a lower echelon federal executive official exercising 
discretion was absolutely immune from suit for defamation committed 

ed an action againif the Pmtma~fer General for 
maliriously 16aumg a eiieuiar t o  injure plaintiff8 busmess. The C o v l l  found the circular to  
have been faetuall) iiieurafe and issued !%itbin the scope of the o f f i r i d s  aufhorifv There- 
fore, allegations af malice notwthaandmg. the official U ~ S  not lhsbie 

A n m o v  v i w  of the ease, and the me adapted hy the COUI+ IV Eeonv 
afieer wII naf be liable m damages for performing his dunes. if he %auld 
besuhjeet to babrltp. just because Lbe plaintiiiallegeJmalile But2 1 Ecano 
a t  493 

h broader YII'ULP suggested b! same o i  the lanpage  m the Spolding opinron hori.e\.er. 
and many lover courts interpreted S~poid~ng t o  p m e e t  e ~ e n  ~ O I ~ ~ O U S  or malieioui e.ch a i  
oifieeri provided the? w e ~ e  performed within the scape of the officer's authr i ty  See note 
25. belau.1 

iCer e g., Papa@anai;n \ The Samos. 136 F 2d 257 14th Cir 1950 ! (~mm~~a i~an  officials 
immunel, Laughlin Y Roaenmnn, 163 F 2d 838 (D C Cir 1917) 'Special Counsel t o  fne 
Preaidenf and Speeial Asdetant to  the Attorney 
c~fion!. Jones Y Kennedy. 121 F 2d 40 (D C C r  19 
(membersofSECmm?une iromehareeJofmallelouam 
213 (D.C Clr 1940). c e r t  dented .  311 U S 116 (I 
defamation suit!, Cooper v O'Connor, 99 F.2d 136 
6 4  (1938) (eomprroller of eurrenay, u s. attorney 
agent immune from m a h i o w  prosecutmi. Adam 
139 (8th Cs. 1939) (empiajeee oiHame Omers Loan Co ,as agents of government. immune 
Prom rut  for msh~mub pmseeufionl. Lane v K o o d .  92 P 2d 211 1D C O r  19371 c e d  
denad. 302 1,s. 666 (1937! (Aftorno) General, parole board. warden and direciar ofpnion  
immune from liahihty for mabeioudy ~mpnaonmg plantiff and reroking parole uifhout B 

hearing!: Standard Nut Co. / .  Ilellon. 72 F 2d 65 
605 (19341 (Seiretaq and Assistant Beerefar! ai  
112 F.2d 96 13th Clr 19491. c e e  deried, 337 U 
beiviee and loca l  draft board members immune, 
C n  19401 (U S marshall immune in defamafmn amon) 

360 U 8 SM (1969) 
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while acting n-ithin the outer pelimeter of his authority, even if the 
official acted with malielous motivm2' 

In a companion case to Barr, Howard ti, the Court held that 
a Nary captain and commander of the Boston Kava1 Shipyard u-as in- 
cluded within the B a n  rule, thuc extending the protection of absolute 
immunity t o  military officials exercising discretionary functions." 

The generally accepted rule in the lower courts after Barr became that 
a federal official is absolutely immune to suit for any common law toTt," 
provided: 

360 U.S. ai 5 7 e 7 6 .  in Ban. the employees of the Federal Offiee of Rent Stabhzafion 
sued them mpenar,  the acting diieetar of the office, for defamafaq rtatements eantmned 
m a  press relea~e u,hieh cnticiied the employeer' a e f m s  in dewsing a budgetar). pian that 
had come under cangresrianal attack Id  at 5 6 M 7 .  

Justice Harlan wrote for a pluraht?. Juifiee Black concurred ~eparately. emphnadng the 
need to promote infamed public ~ p v l i o n  by pmteetmg Statements such as those made ta 
the press by defendanr Jumee Brennan. m his disrenting opidan, severely eritieiied the 
lack of jusrifleation far the mqonn's decision to deprive B u t m n  of d l  redreas I d  81 
S691. 

360 C.S. 593 (19591 
a Id at 597-93. Howad IS a l i o  ilgnifieant for 118 holding that federal law applies 10 the 
immunity queetion Id at 697 

a Babylon Milk and Cream Co Y Raienburh, 233 F .  Supp 136 (E D.N.Y 19641 Borman 
v M i t e ,  388 F 2d 766 (4th Clr 1965) c m i  denied, 393 U S  891 (1968). Chavei Y. Keli). 
3M F Zd 113 (10th Clr i966); Continental Bank and h n t  Co. $ Brandon, 297 F.2d 928 
(5th C a .  1962), DeLe5ay %, Richmond Ca School Bd., 284 F 2d 34i (4th Cir 19601: Games 
V. Wren, 135F  Supp. 774" Ga. 19601, ~~ti0nt~6stoside)udgmentdenled.34F.R.D 
220 (1961): Garner I. Rafhbun. 346 F.2d 55 (10th Cu. 18651, Golub Y Krimrky. 186 F 
Supp 783 (S D.F Y. 19601: Holmes V. Eddy, 341 F 2d 477 (4th C n  19651: Hems Y R B U ~ ,  
399 F.2d 785 (4th Cir lW), Ove Guitavsaan Contracting Co. G. Floere. 299 F Id 655 (2d 
C n  1862) Po33 Y Liebeman. 299 F 2d 355 !2d C a  1962). Rvderer I Me)er. 413 € 2d 
175 (0th C r  19691: Savber r Ghedman. 283 F.2d 941 (7th C r  1960): Shipp 1. Idler. 391 
F Supp 283 (D.D.C. 1975). Sfemberg Y. mconnor, 2W F.  Supp 737 !D. C a m  19611, 
Wozeneraft \ Captnn. 314 F 2d 25a 15th Cir 19631 
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A. He is exercising B discretionary 

B. He is acting within the outer perimeter of his official authonty.3z 
(At common law, when an official acted beyond the scope of his authority, 
he was held personally liable, as the defense of official immunity did not 
apply. Thus, it was crucial for an official ta be acting within his authority. 
This remains true after Economou.? 

and 

Lower courts applied the rule in a variety of military contexts to bar 
civil suit far damages against officers who committed common law torts 
within the scope of their duties. For example, a Kiavy captain was not 
liable for alleged interference with the contract rights af a civilian em- 
ployee in the cowse of enforcing a conflict of interest regulation,w and 
an Air Force colonel WBS not liable for statements made to the press in 

Generally speahng. B duty 1% discretionary if It mralves~udgmenf, plsnmnp or policy 
deeiaions. Jnekson V. Kelly, 557 F 2d 131, 737 IlGth Ca.  1977l, Lsrrada v. Hills, 401 F 
Supp. m, 436 IN D. 1U 1975) 

Cf. Ove GustPv~son Con lmtmg Co r Floefe, 299 F.2d at 559 In rhe Gustavcson cage, 
the held that d m i e t m  inhere3 m m y  act resulting fromjudgment or decision which 
i t  IS n e e e l m  that the affieid be Ree to make rrthaut fear ofwxsriaus 01 f i ~ t i t o u ~  suits 
and alleged penond  LablLty. 

The commonly cited test for defemimng what acts are within the scope a i  an a f i e d  8 

dufiesavhethertheaetb hai.o"morearleaieonnertionu,ththegeneralmatrerseammitted 
by law t o  hx control or eupmaan." Spddinp I Vilaa 161 U S 483. 498 

Some eoyTts hare expresaed B broad view that acts a,hieh me not stncrly aulharined b>, 
nor In ivrthermce of, a mle or regulation. may ne\enhelesa be In the line of offileid duty 
d they are deemed appropnate ta the exereme of the mioir office. Denmsn v White 316 
F.2d 524 (1st Cr. 1963): Cooper J .  OConnar, 99 F Zd at 139 ID C Cir 19381 

A seeand test in Spalding. that aets me wthin the scope af authonly mlem they are 
"manifestly and pdpably beyond his wfhonfy " 161 5 3. sf 497-98. seeme to have been 
discredited by the C a w  in E e o n o m ,  438 0 S af 494 

a See, B g , Green v James, 473 F 2d 650 (9th Cs. 1973) [Amy replati~ns did not g v e  
the Adjutmt General authanfs to har-8 defendmi for going 30 mph m 26 mph zone). 
Bates v Clark. 95 C.S 204 (1811) (Amy capfun not authonied by statute t o  L D E ~  &hipa 
cominglmm French ports, only those suilngta a French port1 

Areskag I,. U S , 396 F Supp 834 ID Corn 39761 
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response to a charge that the Air Force had been negligent in a recent 
tower collapse.s 

111. EROSION OF THE DOCTRINE OF ABSOLUTE 
IMMUNITY 

Although Barr established a standard of absolute immunity for federal 
officials accused af common law torts, subsequent eases began to erode 
the doctrine when constitutianal clams were involved. These cases wose 
in two contexts, suits against state executive officials under 28 U.S.C. 
8 1983, and suits against federal officers under the implied right of action 
for infnngement of constitutional rights developed in Bivens u. SLX L'R- 
known "iamed Agents of the 

A .  STATE EXECUTIVE OFFICIALS: $8 L X C  
5 1985 

Section 1983 was enacted to insure that constitutional rights could not 
be infringed under color of state law. A literal reading of the statute 
suggests no one sued under it should be entitled to immunity. Never- 
theless, the Court extended absolute immunity to ~ u d g e s , ~ '  legislators,' 

Denman v. \ \ M e ,  316 F 2d 524 (13t C w  1963). See d m  Frost V .  Stem. 298 F. Supp 
773 (D.S.C 15551 (defamation action by eirlhan employee against commander af Nnval 
Supply Centerfordiatnbvfingdefamaforyeartaon barred byimmunify); Leighton v Peters, 
356 F Supp 9w (D Haw. 1573) (Navy ~ 'eaponi  ameer immune born & u t  for m ~ c l o u s l y  
orderinp 8eaman m Upht duty status to participate m watch), Mandei V. Novie, 609 F.2d 
1031 (5th Cn 1515!, (Secretary of Army, Commander, USATACOM, and immediate IY- 
perviaor immune m civil defamation suit by englneers discharged pursumt t o  inefkient 
periomanee ratmgi, Pagmo I. >lamin, 276 F. Supp. 498 (E D. Ya 1951). q f d  397 F.Zd 
620 (4th Cir. 19571, e r i l  dnird. 393 U S 1022 (1968)Iiibel mion by Navy petty offiem 
against commanding afieer and execurlie affleer barred); Sviger v Pochyia. 397 F 2d 173 
(5th Cs. 19651 (slander acmn by taxi dn re r  agarnsf generai and colonel far defamntary 
sLalements made during investigation of d n w h  buimebs barred by ~ m m u t y ) :  Ward Y .  

Hudneii, 365 F 2d 247 (5th CL 1966) (discharged empioyee barred ham 8umg mbtary 
officer far aliegedl~ m a h ~ ~ ~ b  discharge!, Brownfieid v Landon. 307 F 2d 389 (D C Cu. 
1562) (Air Farce Inspector General not habie far defamalian of high ranlung Au Fame 
officer! 

** 403 C.S. 334 (15711 
Pierson >, Ray, 386 U 8. 547 (1567) 
Tenney v Breedlave, 341 U S. 367 11951! 
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and  prosecutor^.^^ In a series ofcasea begnningrnthseheiierz. Rhodes,'O 
the Court limited the degee  of ~mmumty available t o  state executive 
officials. In Seheurr. the Goiernor of Ohio. the president of Kent State 
Cnirersity, and officials of the Ohio National Guard ii-ere held to enjoy 
only qualified immunity from suit for the intentional. wliifui, and aanton 
deployment of the National Guard.'L 

Qualified immunity affords less protection to an official than absolute 
immunity. I t  entitlea him to a complete defense for hia actions only if he 
can prove he acted in goad faith and reasonably in light of all the cir- 
cumstances as they appeared at the time.'l The Court described the 
degree of immunitj to be applied to state executive officials as follows: 

[Iln varymg scope, a qualified immun 
of the executive branch of goiernment. the variation being de- 
pendent upon the scope of discretion and responsibilities af the 
office and all the circumstances as they reasonably appeared st 
the time of the action on which habihty is sought to be based. 
I t  IS the existence of reasonable grounds for the belief formed 
at the time and in light of all the circumstances, coupled with 
goad faith, that affords a basis for qualified immunity of exec- 
utire officers for acts performed In the course of official con- 
duet.'3 

Thus, in the context of constitutional violations, the doctrine of absolute 
immunity v a s  replaced by a less pratectixe standard far state officials." 

B FEDERAL EXECCTn% OFFICIALS THE 
BIVE,VS CASE 

A parallel movement, offering constitutional rights greater protection 
from official abuze. occurred in the context of liability of federal officials." 

is Irnbler , Pachtrnan 121 U S 409 :19W 
.' 416 V S. 232 119i4). 

The standard of qualified imrnunitr has ? m e  bee- apphed m orher canfe\'i Srr Wood 
Y Strickland 420 E S 908 r19i4 l  l i c t o a l  board offleers1 WCannoi 1 Donaldcan, 422 U 5 
663 11916) 1a iupenntendani of m a n e  ~ i ~ l u m ~ ' .  and Prorunier I Xss ire t~e  434 r s 36; 
(1978) Ipnion officialr) For R discussion of the difEerenr formulafioni of the quabded lrn. 
mumf) standard. s e e m  11633 ind aerompan)rg text 

403 V.5 at 390396 307 
36 
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In Bivem, the Court held that violations of a person's fourth amendment 
rights through illegal entry and search of his home by FBI agents could 
be compensated in darn age^.'^ The Court thereby created the "consti- 
tutional tort," a cause of action against federal officials for alleged dep- 
rivations of constitutional rights. 

The court did not determine what standard of immunity, absolute or 
qualified, was to he appiied to the FBI agents. On remand, the Court of 
Appeals for the Second Circuit" found that the agents were entitled to 
only qualified immunity based on a good-faith, reasonable belief in the 
legality of the wrest and search.'8 

C. THE EVOLVING STANDARD 

Given these two lines of cases, some courts determined that a new 
standard of immunity should be applied to federal officials who violate 
Constitutional rights in the course of their duties. They reexamined the 
Barr doctrine of absolute immunity and found that it v a s  no longer 
appropriate when federally originated constitutional violations were eon- 
cerned." 

In the specific context of the military, two cases held that only qualified 

e I d .  at 397-38. Smce the court of appeals had not paned upan the ~ m m u l ~ t y  question. the 
Supreme Court reiused to eoneider It and remanded the eaae lor f v t h e r  proceedings Id  
a t  398 

"466 F 2d 1339 (19121 

a Id at 1341 The Seeand Cscuif ,  on remand to detemune the lmmumly queitmn, rejected 
the ~ppheabdity of the Barr absolute immunity ni le  Hawever. the court did not rotally 
deny itsrelevanee meonstitutionaleaaes, mlym csseswhererhe of f i cenueno t  exermmg 
B diseretionw function. I d  at 1543. The agenu were entitied only to a defense of goad 
faith and probable cause. Id nt 1347. The court further noted rhat it rouid be ' ' m c o n p o u ~ "  
to mn*e avdnble to federal officers the BbiiuLe standard ofimmunity. and LO hold staw 
offieids to ody  B quplrfled standard of mmunity, for performing identieai polite f inefms. 
Id at 1YM7. 

a Sap, e.#., Aptan Y. Wilson, 506 F Zd SS (D.C. Cir 19741. I" which Judtiee Department 
offieids weie held LO have only the quailfled immumty spuf l ed  in Schsvei far violations 
of 4lh and 6th amendment n g h u .  "Such an immunity ~pprapnately allows iindieation of 
the fourth and 5fth amendment rights at stake, while presemmg for the officials inialved 
B shield qunst  habihty that uill allow vigarous, ieglbmate use of power " I d  at 92-93. 
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immunity applied to commanding officers who committed yiolatiom of 
constitutional rights. In Butler n. Cnzled States,* qualified immunity 
was made available to military law enforcement officials who barred 
protestors from the base during a visit of the President, in violation of 
the f is t  amendment.j' 

Qualified immunity was also applied in Alvarer 1: Wzlson" to the cam- 
mandant of the Ninth Naval District, the commanding officer of a sub- 

$e# also Blaek \ C S , 534 F 2d 67.4 (2d Cir. 19761 (Seerem of Tremrv and IRS 
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ordinate unit, and the director of administratiie services, in a suit by 
LtJG Alvarez, a black Puerto Rican.' He nas hospitalized against his 
will for psychiatric evaluation. Allegedly, his confinement was motivated 
by racial prejudice and unconstitutionally deprived him of liberty without 
due process." The Court examined the Scheuer Btvens line of casesE5 and 
held that qualified Immuniti- applied, rejecting the defeendents' claims 
that military necessity demands a rtandard of absolute immunity.* 

Thus, even prior to Eeonoinou, some courts had applied qualified im- 
munity to military official8 when constitutional rights were involved. 

IV OFFICIAL IMIIIUKITY AFTER BL'TZ V .  
ECO.VOM0 C 

A .  T H E  COITRT'S ASALYSIS 

The immediate effect of Economou is to clear up any confusion existing 
in lower courts as to when federal officers will have absolute or qualified 
immunity. It is now certain that most federal executive officials who 
exceed constitutional limits will be entitled to no more than the Same 
qualified immunity as state executive officers,6' 

The Coun reached this result through a three-pronged anal>-sis. First. 
it reexamined past case law including S p a l d m g  ti. Vi/asse and Barr v. 
.Matteo.is I t  gave Sppalding a namou- interpretation and stated that the 
case was never intended to immunize officials nho  ignore limitations on 

- I d  at 146 
I d  sf 143 

1o id st 14M4 

I d  at 146 Defendant's morion to disrniia \+ai denied in all respects. I d  ai 147 Addi- 
tionally, the court found that there mere isiuei of faof concerning the ivbjeefive p o d  faith 
of defendants, and that motion for summaw judgment wax mn mapprapnafe f ~ e l  for de- 
terminationof these facti I d  at 147 Forfu~herdiicuirionafdefendant 's  armments b a d  
on military neeedfy. dee  note; 8 2 9 3 ,  below and accompan\mg text 

b.438 U S at 6 0 6 0 7  
1 4 3 8  u s. at 497 n 24 
"438 LTLS at 489 n 26 
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rhelr authority imposed by It  dist inpshed Barr as dealing only 
with state law tort claims.8L 

The Court found that neither Barr nor Spalding dealt with the liability 
of officials nho  exceed constitutional Noreover, neither ease 
abolished liability far actions manifestly not m the line of duty It  would 
be i n c o n p a u s ,  in the Court's view, to hold that officials may be liable 
when they violate statutory limitations but ma? d a t e  constitutional 
rights without liability.M 

The Court then examined the Section 1983 casese5 and found. absent 
congressional dlrection TO the contraq,  no distinction for purposes of 
immunity lam- between Suits brought against state officials under section 
1983 and suits brought directly under the Constitution against federal 
officials.m 

Bmens6' provided the final justification for the Court's holding. eien 
though Bivens did not involve the immunity question. The Court r ieter- 
mined that absolute immunity could not have been intended to apply 
else the cause of action recognized in Bivens would be meaningless bb 

In conclusion, citing M a r h r g  1'. M a d ~ s a n . * ~  the Court found that 110 

official is exempt from federal Inv,  and thus an? official seeking an ab- 
solute exemption from liabiiitl- must bear the burden of pro! ing that such 
an exemption is justified by public policy.." Generally. haweier, public 
policy will support only the limited immunity specified in Sche 

The rest of the opinion holds that the special functions exercised b! 
those persons who perform Y ~ ~ O U S  adjudicatory and prasecutorid fuunc- 

435 u 5 at 193-94 
8' 438 u.s *f 495 - Id 
- I d  

Id - 438 u s at 496sw 
= 438 u s at jwi. 

438 L' S. at 509 n 36 
LI 435 K S at 501 
es 5 U S (1 Craochl 137 11803) 
135 U S 81 506 
438 r s at 50607. 
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tionsq2 within an administrative agency justify the same absolute im- 
munity accorded to judges and prosecutors at common law.' 

In a strong dissent, Justice Rehnquist challenged many of the premises 
supporting the Court's decision to cut back on the absolute immunity 
afforded federal officials." Xhile the Court's decision may be criticized, 
particularly far its failure to address the underlying poli~ies, '~ the function 
of this paper 1s not to criticize but to enlighten commanders as to the 
implications of the Economoii decision for their personal liability. 

-2 See Nates 1619. aboie. and accompacing text 
I 138 u s at iwii 

438 U 5. ai 5 l M O .  Rehnouisf eoncurs in the Courr'i holding insasar 8s if affords sh idufe  
rmmunrfg ta persons performing adludicaton functioni id at 517 He sirongly eritieizei 
the Cautii  holdingthat qualmed immunity LI general15 the appropriate srandard Sor federal 
offleiale He objects t o  the Coutis namn interpretation afSpardi.ig, finding it"unnaturs1ly 
eonaramed." Id at 518 

In Rehnqumf'ineu, fhe9pold,,igcourtaould hare held the Paifmaster Generalimmune 
even if his actions had been ~ n ~ ~ n ~ t i t ~ f i o n a l  id He finds the basis for darmmulrhmr 

function" exemption and a101 
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B ,MILITARY OFFICERS' IMXCXITY-QLIALIFIED 
OR ABSOLCTE? 

The f r s t  question to be addressed i s  uhether. after Eeonamox, mili- 
tary officers are likely to be subject t o  the general rule of qualified 
immunity, or whether an absolute exemption ham personal liability may 
be sought on the grounds that It i s  required by public policy. Under the 
Court's "special function" it can be asserted that absolute 
immunity i s  essential for the effectire operation of the military and is 
necessary to allow military officers to maintain order and discipline among 
their subordinates. However, the succes3 of this argument is uncertain 
at  best. 

Far example, the Court of Appeals for the Eighth Clreuit, in Ttgue v. 
Swatm." a Case decided after Eeonornoa, has rejected this broad ar- 
gument and opted for a more particulanzed analysis of each officer's 
functions, his immunity at  common law and the interests sought to be 
protected.'" The case involved a suit by an Air Force captain against the 
base hospital commander, an Air Force colonel. for libel and false Im- 
prisonment which occurred h hen the colonel ordered the captain confined 
for psychiatric evaluation on a questionable set of 

438 C S at 50s 

Id at 9 i l .  

-i Id sf 910 The iacrs of the ~ a b e  are ad follari  Khile stationed s t  Little Rock Arr Farce 
B e e .  the plaintiff u-m asked to eontribute to  B fund for coffee mugs for depaning oiflcers 
Plainuff objected t o  this practice and filed an adminisfratire eampiainf uifh the Inspector 
General. uha recommended the prbsfiee cease 

.. . '' oSo F 2d 909 ( i lh  Cir 19ib) 

Plnintiffls commander VBI mhhapp) with pinnuffls decision to press the complaint and 
had deiendant schedule plaintiff far a mental evaluation pursuant 10 the Human Relinbiisy 
Program (HRPI The purpose of the program IS to  ensure selection of onk those personnel 
stable enough to handle nuclear weaponr 

Defendant -as medical alaif advisor for HRP Defendant ret up an appointment which 
piantiff did not keep. and he was removed underthe HRP He was then scheduled for an 
evsluation by B civilian psiehiatnat. n h m  appointment mas caneelled by defendant An- 
other appointment n t h  a refred colonel v a i  scheduled He examined plaintiff hut deferred 
dragnomi, saying plnnuff u-8s busfenng from a thyroid eondifion 8" admmedi) false di 
agnoclr 

Plaintiff *ab  ultimately confined for 22 days t o  undergo p~ycnmfne e ~ s h ~ t i o n  The 
reaulfmg report stated that T i p ?  suffered from no menial disorder and hir d 
stemmed €ram a refuial t o  contribute monq ti a fund far coffee mug& i d  sf 91&12 
$2 
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The Court recharacterized the claim as a constitutional one of depri- 
vation af liberty without due proceaa of law8o and determined that the 
extent of the colonelli immunity ivas dependent upon the Econoniou 

The court rejected the colonel's argument that absolute im- 
munity wae required by the demands of militarv necessity and disci- 
pline.d2 It stated that: 

[Wle hare  no other alternative under Butn than to hold that 
military officers during peacetime are not automatically clothed 
with absolute immunity in ewry situation. But2 demands a par- 
ticularized inquiq into the functions an official performs and the 
circumstances under which the>- are performed prior to the 
granting of absolute immunity.- 

The district court had granted summary judgment on the grounds that 
all military officers. when acting within the scape of their duties, are 
immune from suit. The Eighth Circuit rejected this I t  then inquired 
into the specific functions performed by the colonel, however, and found 
that absolute immunity was appropnate." The cdonel '~  function as psi- 
chiatnc evaluator of persons in the nuclear weapons propam, in which 
the captain was a participant, i n d u e d  national security interests uhich 
justified absolute i m m ~ n i t y . ~ ~  

The trial coul't in Almrer u.  H%lsani' also rejected a broadly based 
militaq necessity argument as a justification for absolute immunity.E8 
The court recognized that. "Generally speaking. commanding officers in 

Id ai 913. "The complaint allepes ~peeide facts to establish that T i p e  W E  unlawfully 
depnved of liberty rithauf due process a i  law 
I' I d  at 918. 

I d  at 914. 

" 

% i d  at 91bl l .  
a I d  at 914 
~ I d  at 91cl6 

I d  at 915 
431 F Supp. 136 (S D I11 1977) 

absolute ~mmumf)  for mditar) members. and that these arguments should be examined 
431 F Supp BL 146 

13 
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the armed forced are charged with 
among their troops ''ly Citing G m  
"the constitutmal mission of armed forces to provide for rhe common 
defense and to be ready t o  fight w r s  should the need arise."''. 

Sererthelesi. the court found that these arpumentr did not justify 
blanket Immunity.*' 

milltar?- need for absolute immun 

In bath cases the courts rejected broad application of absolute ~ m -  
munit>- in faror of the balancing approach mplieitl, appraied in Econ- 
omou." They weighed the harm to the indiridud If depmed  of redresa. 

620.325 
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against the diamptive effect of holding individual officers liable." It 
seems that, under this balancing approach, a m i h t q -  officer in peacetime 
will be entitled to absolute immunity only if he is performing a function 
that is suffificiently related to national security to outweigh the individual's 
interest in redress." Thus, aa the Alnaret court Seem8 to indicate, a 
stronger case far abaalute immunity exists when officers are responsible 
far wartime decisions, training or as in Tigae, maintaining a 
nuclear weapons program.@B 

As Rehnquist points out in his dissent in E ~ o n o r n o u , ~ ~  this "special 
function" immunity is not nearly as protective as the traditional Barr 
doctline of absolute immunit).Loo An officer may not know until inquiry 
at trial whether or not immunity  ill be recagmzed m his individual ease. 

Even if a blanket absolute official immunity far all military officers is 
not recognized by the courts, the parallel doctline of intramilitary im- 
munity developed after Feres T. l'nited StatesLo1 may offer the protection 
of absolute immunity.lo2 To date, intramilitary immunity has been utilized 

Tigue v. Braim, 685 F Pd 909. 913 .iliarsz b .  Wdsan, 131 F Supp. 136, i46. 

?h,sfindssvpportmtheearl? commonlav ThepeneralNleiarrhafofticersmeammand 
of m i l i t w  force8 dunng w d r m  are not permail)  liable for ~ " ~ u n e s  reavifrng from their 
o f f m i  ~ C L P .  D o r  I. Johnson. 1W U S 1s i18791. Ford 1 Sur@ 97 U 5 584 (18781: 
Lamar v. Brovne. 92 U.S. 187 iIE75). Luther \ Barden, B U.8. ii How)  1 (18491. 
HOX~WI. ,  personai liability could be inemed *hen the officer acted 5ranconly. or m the 
absence of any reasonable necessity Mmhell Y .  H m o n ? .  54 U.S (13 €lox.) 115 11851). 

340 U.E 136 11960). In Ferrs. the Supreme Court heid thsr the L'mted B r a i e ~  was not 
liable under the Federal Ton Clams l e : .  28 K B.C 5 2674. for iniuries to servicemen due 
to the negligence of goiiernmef oiflrmli. r h e r e  the iwunsr arose out of or !%ere ~n the 
cawrie of setivity mcident to service The Feres doetnne  as recentl? cited w t h  approval 
by the Court m Steneei Aero Engineenng Corp. \ U S ,  431 U S  666, 669 i i 9 i i I  The 
Ferrs rationale li predicated m p a n  on eanbiderarionr of mdLtary disclplme and the special 
relationship of soldiers t o  su~enara and the effects on diaeioline of mruntenanee of suits. 
I d  at 611.72 

lo* The Supreme Coun indicated in Eronamau that the holdrng of quaiifled ~mmuruf) doen 
not preclude adefendmf offmaifram asserting, on summmyjud~ent. some athercommon 
ISW or COnStlfUllOnsl privilege 4% U 8 81 508 n 35, 
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only to bar suits between servicemembers for senice-connected iduries 
committed through It  is unclear whether the mtramilitary 
immunity doctnne will extend to both intentional and negligent comlz-  
tutional vioIations.l0' 

One court has been willing to app1)- the intramilitary immunity doctrine 
to malpractice actions against individual officers, whether those actions 
be baaed on common law negligence prinmples or fifth amendment due 
process principle8.1"1 Yet the Tigue court did not consider applymg in- 
tramilitary immunity outside the common law context.lm 

Given the Supreme Court's delineation between the magnitude of in- 

IOd Lower  COY^ h a w  extended the F m s  rationale !o bar i i m  between seriae members. 
pnmruily m mseb mvnlrmg medical malpraeriee and ordmsr! mghgenee See Adam; v 
Banks, 407 F Supp. 140 (E D Va 19761 (Arm? nurse bairad from seelung damages from 
two A m v  surreonb for maloracfree). Has? 5, U 5 612 F 2d 1138 14th Ca 19751 lllarme 

" I  

inlured while ndme  horse renred from stable ouned by Marine Carpi barred from wlf 

Van Builurk. 346 F.2d 298 (9th C a .  1966) !no cause of action for malpraetiee h i  

act9 i n v d ~ e  medical, ~ O L  p~wrnmental discretion1 

Bwt see Rafko / .  I b r a m s .  335 F Supp 1E4 ID. Con" 19711, oifd 466 F 2d 992 !Or1 Cir 
1972). 

'Ob Misko I. U.S., ?E2 F. Eupp. 613 ID D C 19761. The ease m>alued a sun b y  a national 
guard ofieer against A m y  medical officers alleging. amlei alia, dapriration of lhbelf? 
withaul due pmeess. I d  at  613. The court found the claim bmed by Ferw since the 
charactemsfion af a malpractice clam m ~ ~ n b t i l ~ f i o n a l  terms "hould not make a difference 
mthespphcatian of the Ferredoelline Ofhemiso, F e n s  could be ahrogared by an exerese 
in pleadmp. Id at 515 

'= TW sualm. Sa6 r .2d 809. 911 IO 
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terests protected by constitutional and common law rights.lO' it Seem8 
likely that intramilitary immunity may not serve to bar suits between 
military members for constitutional violations. 

C .  LIMITATATIONS O N  ECONOMOU 

Assuming that military officers hill generally enjoy only qualified Im- 
munity unless they prove an exception is justified, we must explore the 
limits of the context in which the qualified immunity standard operates. 

First, the qualified immunity standard applies only when constitutional 
violations are Several courts have interpreted Eeonomou 
to mean that the Barr rule of absolute immunity for common law tort8 
exists coextensively uith the Econamou rule of qualified immunity for 
constitutional \.iolations.lOB 

Any protection offered by a rule of absolute immunity for common law 
torts may be iilusory, homver. A8 Justice Rehnquist points out in his 
dissent, common law violations are easily painted in constitutional 

Irn In Eeonomou. the eoultpieienei the diatinetion between cummmlau- andeanstitutianal 
tons, and by holding the latter subject LO the standard of quaLfied immunity, indicates 
that a more protective poetwe ib  appmpnate when constitutional nghts me ai stake See 
Rehnquist. ~ o n e m n g  in p w t  and diasenung in pan, 438 U S. at 523. 

l a  m U.S. at 496 The ex~ension of B a n  ~ m m m t y  13 accepted by the C a v t  with respect 
to itate mt claims. See alea Rehnquiat dmentmg. id. at 5 2 2 3 8 .  

See Granger Y .  Mmek. 682 F 2d 781. 784 (5th Ck 187 
held thew was only quaiifled immunity from damages liab 
for canetifutiond violations. the Court diarmgunhed S p  
common  la^ vislmonii, Evans jl Wright. 582 F 2d 20 (6th Cir 18781 (federal officials not 
sntitied to absolute mmuruty m action far vialation of eonstifutmalnghta, houever. official 
immunity stili applies where suit ii for ordineq t o r t  claums). Tigus Y Swaum, E86 F.2d 
908. 913 (It IS B earreet Statement ai the is* that B%ti 18 limited solely t o  tonstitutianal 
claims). 

Prior t o  E c a n a m ,  the Caun of Appeals for the D C. Crcwt  had preserved the Barr 
ru le for common ian'elams. Expedition8 Udmted > Smlhsonian Insf ,565 F 2d 288.283 
(D C. Cr 1977J, ceri. dpnied, 88 S Ct 3144, 57 L Ed.2d 1 1 6 M l  (1976). But see Dava. 
Admmatrative Law ofthe SevrnOes 9 26 WS-1 at 215 (1916) (the prahsbility is  that the 
C a m  uili move away from the absolute immunity of Barr for nanconititufional f m ~ i  
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colors.'" As in Aimre2 and T ~ g v e .  idee imprisonment i i  quickly char- 
acterized as deprivation oi liberty xithout due process. The majority's 
hope that spurious claims will be heeded out on summary judgment 
may be little more than a pipedream. 

A second iaetar which may limit Eeoiio 
that the Supreme Court avoided the que 
rights may be implicated in a suit for damages. I t  states in a iooarnote. 
"The Court's opinion in Bicans concerned only a ioourth amendment claim 
and therefore did not discuss ii hat other personal interests were similarly 
protected by proriaions of the Constitution ''112 

B m n s  suggests a restriction of the constitutional damages action an the 

438 U.S. at  520 
I d  81 10746 Sei 0180 Renriquisf dissentma ad a! Y i  

.*Id 81 166 n 8 

' '&  Dellmger. OjRigbts a id  Renird i rs  The C u n ~ f , +  i t to i t  us n P r o d  65 Harv L Ret 
1532 1664 n I66 (19721: Dellvmi ,,. Powell 566 P 2d 231 'D C Cir 1Yii) c s i l  drnird 

Lo damage action under fifth amendmen!l 

1 a Pee lliiko Y U.P , 413 P Supp 513, 516 (1Y;SI leourl rererves q u e ~ l i o n  of ahether 
damage action exist8 under the fifth amendmenrr. Tlpue I Paaim. 5% F 2d at 013 n i 
lfhr court ~eser le& querhon OS whether Bi" e >  e action exists far \ lo la t ion o i  fifth amend- 
ment), Davis \ Pawman 171 F 2d 793 i6th Clr 10781 ten hanel In0 lp~.n a:e cause oiacnor 
far mom> damages under t i e  fiRh amendment b) c m p e i n o n a l  Saff member rliicharped 
b r  conmessman alleeedlr due (0 sex dibcrimrnationl Torrer \ Tailor 456 F Sum 961 . I  I "  

lS.D S.Y 19781 [cause of actrun for damages ior violalion o i  FlSf.q and eigtifh amendments 
nul  Implied ~n favor of iederal prisoner when he m i l d  be mmpenia!ed under the Pederal 
Tort Claime Acfl. Moore 1 Sehlennper. 381 P. Supp 163. 166 ID Col 14 i l l  IBiirni 
doelline should be limited t u  Sauith amendmenti. Davidion ,. Kane 337 F Supp 922, E 
D Va 1972) Ihm~fing Bfii i~is  !o fourth amendmen! 
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basis of the Couri's ability to fashion a remedy."j The majority's silence 
in Econornou as to the scope of the cause of action recognized in Bivens 
leaves some doubt as ta whether militaq officers will be held liable m 
damages for violations of constitutional rights other than thoae protected 
by the fourth amendment. 

D. GOOD FAITH A N D  REASOXABLENESS 
DEFENSE 

Once it is determined that a constitutional violation exists and that 
qualified immunity is the standard to be applied, the next inquiq is what 
the standard of qualified immunity demands in the way of legal and 
factual proof. Since the Court held that the Scheuer standard of qualified 
immunity is applicable to federal it is necessary to examine 
this standard and the cases which have fallowed in Seheuer's wake. 

Under the doctrine of qualified immunity set forth in Scheuer, an official 
must establish that: 

1. He acted in good faith; 

2. He had reasonable grounds for belief in the validity of his conduct; 
and 

3. He performed the actions in the C O U L I S ~  of his official conduct."' 

However, the Scheuer case provided no clues as to the proper application 

403 U.S. 4W n. 9, (Harlan. J eonoumng). 
[Tlhe expeneneeaf~udgesindeaiingu,rhpnvate trespabs nndfalreimprisonment 

. .  . .  . 
rnemnpRil earnpensation for i n v ~ ~ i o n  of fourth amendment r ights.  . The same, 
ofeoume, maynot be tNeUithreipeatIoofherripeaofconstitutianallyprateited 
meres t .  and therefore the appropnafeneir of money dsmngea may well rawuwh 
the natwe and magnitude of the peiimal mfere~f asserted. 

I d .  

438 U.S. st 607 
"'416 U S .  232, 24-24, 

49 



MILITARY LAN' REVIEW IVOL. 89 

of this standard. Only later in Wood D .  Siriekland?la did the Court attempt 
to give content to the rather vague standard announced in Sehever. 

According to the Court in Wood, the test for qualified immunity con- 
tains bath ''mbjective'' and "objective" elements. Not only must an official 
act sincerely and with a good faith belief that his actions are but 
he must not act in violation of "clearly established constitutional 
rights."'20 He is thua held to a standard based upon "permissible inten- 
tions and knowledge of basic. unquestioned constitutional rights,"1z> 

In O'Connor F D o , i a l d s ~ n , ~ ~ ~  the Court elaborated upon this require- 
ment and stated that "an official , . has no duty to anticipate unfore- 
seeable constitutional developments."l" The Court's recent decision in 
Proeanier P Savarette"' indicates that m Seheuer. Wood,  and O'Connor. 
the Court u a s  attempting to elaborate a single standard of qualified 

Under Pmcunzar, there are basically two circumstances 
under which an official mag be liable: if he acts out of malice (subjective 
bad faith),1x6 or if he is violating a clearly established constitutional right 
(objective bad faith1.l2' 

In' 420 C S 307 11915) 
Ius I d .  at 321 
I30 i d  
la' I d  at 322 

h compensators award *ill be appropriate on11 d the school board member has 
se teda i fh  jvehanimpermiarible mati~atronoriri th jvehdisregard ofthesrudent's 
dearl) eitabhsbed eonsfrfutional rights that his action cannot renronsbly be rhsr- 
menzed  8s being m good faith 

.. . . . . .. ,.. ., 
The C a m  lumps the three tees together with i c h r a e r  in III d n c u i m n  of the section 

I983 standard of executire immunity in Econamnaa. This aould reem t o  indicsre the Laun  
considers that the four cases expreaa a mgle standard The Court set8 forth the Schrvrr  
standard in Etanomox and then atstes. 'subsequent decisions haLe applied the S e h r r i r  
arandard m other eontextr " anng  W o o d .  O C o n n a r  srd Praruniar See 138 U.S at 
498. For B diseuriion of the 91ngle itandard dereloped under Schruri .  see Freed J L I P ~  

"ate 121 81 56145 

'ma Pracunier 1 Naiaretlr. 131 C 9 565, 566 (1918) 
s1 I d  at 562 
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The standard is designed to prevent malicious depnvation of, or con- 
scious indifference to, constitutional rights. Once it is determined that 
an official has acted in good faith, the question of liability wll  probably 
turn upon the settledness of a constitutional right and, if the right is 
settled, whether the official acted reasonably in relation thereto.lZs 

The Court indicates in Proeunier that it may apply a narrow definition 
of when a constitutional right is settled. In that ease, prison officials were 
sued under section 1983 for negligent interference with prisoners' aut- 
going mail, allegedly in violation of the prisoners' first amendment 
rights.'ls The Court found that there was no clearly established fust 
amendment right with respect to correspondence af convicted prisoners, 
and therefore, no basis for abrogating the immunity defense.1g0 

By this holding, the Court avoided the question of whether simple 
negligence in relation to constitutional rights can glve rise to liability.'g' 

Is Freed, svpm note 125 at 658. 
I= 434 U.S. at 5 5 7 4  

I d .  at 5 6 ,  
[Tlhere TVBS no 'clearly estabhrhd first and fourteenth amendment nght wth 
reaped to the correspondence of eonviefed prisoners . Beeawe they could not 
reasonably have been expecled ta be _are of B ConstituLmnai light that had not 
yet been declared, petitioners did not act wth iuch dinregard for the established 
isw that their conduct 'tannot reasonably be chnraerenzed a9 in good futw lcltatm 
omitted). ' 

I d .  

la> The eamplavnt m Pnicunzer alleged neghgent interferenee uith B plimner's maul. Had 
the C a m  found B elearly established nght they would have been forced LO confront the 
issue ofwhetherneghgent depnvation ofa conititurionailightBiver nbe 10 liability Clearly. 
neghgent interferenee ii  "01 Wf6elent t o  estabhsh msiiee under the second leg of the 
Procvnur holdmg. 434 U S  at 666. "To the extent fhsf B r n i c i o u s  intent t o  harm 18 a 
ground for d e n g g  I m m t y ,  that eonaideratian 18 clearly not implicated by rhe negligence 
elaim now before US.'' I d  

In June of 1979, the Supreme Court  decided m the case a i  Baker \, MeColian that false 
mpnmment resulting from B ahenffs negheence doe3 not glve nse t o  B elaim of denmi 
of due process under the fourteenth amendrnenr In 1972, one Leonard Bccollan was 
arrested on B narcotics charge and released an bond. He had been booked under the name 
of hm brother, Linnie Carl McCollsn. respondent m the care, beeaure he %ab earpin,inp B 

duphcste of Lime's dnver's bcense. Subsequently 8" aneat wmmt inlendid for Leonard 
WBS iesued m Lime's name Llnnle w ~ i  anested and spent rhree days miall untilthe error 
w- discovered L i m e  sued the sheriff and ha insuer.  The Urvted States Dlstnet C a w  
for the Northern Diitnet of Terar directed a verdict far the dafendsnts. M~eCoilan Y Tare. 
575 F.2d 609. 510-11 (6th Ca. 1978). 
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While the question has not yet been addressed by the C o u n ,  the Seheuer 
standard seems broad enough to encompass nan-intentional 
For example, qualified immunity might not barliabilityifanofficershould 
have known his sources were unreliable, or if, from the facts available, 
he reaches illogical conclusions about the constitutionality of his actions. 

In light of Seheuer, an official should be able to establish as an affirm- 
ative defense that he acted subjectively in good faith, and that he did 
not act in violation of eleariy established constitutional rights. Subjective 
good faith may be inferred from ail the circumstances.'" Objective good 
faith may be established by reliance upon the advice of Counsel,la' or a 
legal command such as a statute, regulation, or judicial decision,'" pro- 
viding there are na reasons for an official to know the statute is uncon- 
stitutional, or the decision is invalid. 

The Fifth Circuit rewrsed. holding that the ease ihould have been allowed to go to a 
ju r i  The coun felt that a j u p  could Rnd that the shenff had acted urnemonably under 42 
U.S C 5 1953 and under rhe C ~ n b t i i ~ ~ i ~ n  mfaihngto institute p~oeedYL.eSfoIidentlfleation 
which would have prevented MeColian'8 emneoui mpnaonment. (The ahelids subieetive 
good faith was not ~n question 515 F.2d at 512-13 

The Supreme C o w  rerersed the Fifth Circuit MeCollan w a i  wrested under B W m m t  
eonfomng a fourth amendment requiiemenli, and therefore It could not be add that he 
wai deprived of hls liberty l ~ r t b o ~ l  due ~ T D C ~ S S  of IOU. The ConJlitution does not guard 
agd in~ l  mirtaLes m identifieation on rhe pm of mes t ing  and detaning offields McCallPn 
mght  have P elsim under state I_ bared on the ton of false impliaonment, but that would 
not p e  nrs to habring under beclmn 1983 Baker \' MeCallan, 47 U.8 L.W 4834 61 L 
Ed 2d 433 (1919). 

8" Thia W P W  i s  adapted m Friedman. The Good FaahDefeme in Constilulianal Liligatim, 
6 Hahrra L Rev 601, 5 2 M 3  (19711 
'i Fnedmao. mpm 81 524. 

JS I d .  at 538-541 See also Sehlff j WilLams 519 P.2d 251 (5th C r  1975) Here. B college 
preridpnt's helief ihai he eould fire students Rom the college newspaper wfhaut Rrjt 
amendment i 1 0 l a ~ i m w s n o  defensemaseetian 1983 suit ' [ I l l 8 p p e ~ ~ 8 c l e ~ ~ l h a 1  he ahould 
have known better and would hme  had he sought legd sdriee " I d  at 263 (Gee. J. ean- 
cumng) 

lal Fnadmn, supra sf 5 2 M 2  See also l a s o n  Y Clay~or.  469 F. Supp 174 (D.D C 19731 
In fhia ease, a cirihan employee of PiATlIR. found p i t y  of sex dammination, aved the 
official who a i p e d  the agency deeiiian He alleged depniation of M h  amendment nghfs. 
The c o w  found that the claim wsb barred by defendant's qualified mmumfy. because the 
defendant had sited according t o  regulations. Therefore. there wm no matend lssue sb fo 
good favth Moreover. plontlif had not presented ~peeif ie  facts challenging defendnnf's 
affidavits allegng good fmth and re8aonableness I d  a t  176 
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E .  DEGREE OF IAYOLVE.WEXT 

One question left unresolved by Eeonornau 1s the degree of partiei- 
patian necessaq to subject one to liability. In Econamow, the Secretary 
of A a c u l t u r e  was a named defendant even though his involvement was 
tangential.18i Similarly, in Alvarwei, the commandant of the Ninth Kava1 
District was a named defendant, even though he contended he had no 
personal involvement in the decision to hospitalize Alvarei and no au- 
thority to supervise or command the officers who directed the Iledical 
Center.lB' The Court found that he had sufficient personal involvement 
to be a defendant, because he had expressed concern about the Race 
Relations Seminars run b?- the plamtiff.'" 

Personal involvement need not entail active partmpation. The Court 
stated the following test: "A defendant is personally involved in the acts 
of his subordinates if he had knowledge of the conduct and conaented to 
it,"L39 

This seems to be in accord uith the common lax view that a superior 
officer is not liable for the tof i  of his subordinate if there IS no evidence 
to connect the officer personally with the However, liability 
may be imposed on a superior if he directs orpa&tpates m the tort.14L 

Recent case law developed in the context of section 1983 twits indicates 
that, while a supenor cannot be sued solely because hie employee commits 

K Daws. ldmmiitrati ie Law Treatise S 26 01 (19S83. Robertson v l che l .  121 C.S. 
607 11888) (eallector of euStOms not per~onallg liable far f o r t  carnmitfed b) hia subordmate- 
mneghgenllystanng trunk uhere  thereuaanoeviden~eLoconneerrhecollecrorperronally 
with the w m g )  

Rich Y Warren. 123 F 2d IS@ 16th Cii 19411 'Arm) mqor held irsble for mjunei caused 
t o  8 pedestrian xhen h n  dnver neglieenfly drove a government car, the theor) of lmbllny 
being the major's acquiercince or encouragement) See a186 Adsmi \ Pate. 445 F Zd 105, 
107 ( i th  Cir 1971) 
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a tort, if the employee takes unconstitutional action pursuant to a palicy 
decision made by the superior, the superior may be liable.'<z 

Thus, while Some form af personal involvement is necessary for lia- 
bility, acquiescence, encouragement, direction, or official policy may be 
sufficient. 

F .  REMEDIES 

If a milita-y official is unable to austam the burden a i  proving he acted 
reasonably and in good faith, he will be held liable for damages. Although 
in the majority of cases an official will be able to successfully raise the 
defense, it may be !%%e to take meamres to meet the threat of potential 
liability. 

I .  Relief Through Legislation 

One solution ta the problem of official liability IS legislative. The Court 
indicated that Congress could act to by-pass the holding In EconornoiL.l4j 
For example, Congress can explicitly terminate the right to sue officers, 
substitute a consented liability of the United States for the liability of 
the officer, and make that the exclusive remedy.'" blternatively, Con- 

.** Moneli v Dept. of Social Seriiees. 436 U 8 653 I l 9 i a r  A muompdlt? cannot be held 
liable mlely because it employs a fartfeasor Congrer; did not intend liabrhiy unles8 action 
puriu~nf t o  oftilcisl municipal policy of some natwe caused a eonSfiIUt1mal tor t  The toueh- 
%tone af aeetion 1983 action IS that official pohcy musf be responsible for a coneufutmnd 
deprivation id at  6W91 

Cf R i m  Y .  Gaode 123 U.S 362 (1976). In this cme, the Court held that. abient a 
showng a i  direct responaibilrt) far the Betions a i  subordmates. an oftilela1 IS nor liable for 
deplivation af eonatitutiond nghrs fallowing from fdwe to  act in the face of EfatlPfieal 
evidence uhirh indicated a pattern ofpohce abvie 

Although rhers cases m 8 e  under section 1983, at least one ~ O Y R  ha4 indicated that the 
$ m e  pleadine regviremencs e m s  for actioni arisine under ieefiun 1983 and the Cansn- 
tufron Black Y .  L'S , 534 F 2d 524, 521 (2d Cir 1916) 

p38 U S at 604 

See,  e g , 28 C.S.C B 2679 Ib! - le), [employee-ronfeam may no longer he rued far 
motor ,elude accidents!: 38 L' S.C 5 4116(a). (docfara and other medical perbonnel af the 
Vetersns Administratian may no longer be sued! 
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gress could authorize the gwernmental unit to indemnify1As or purchase 
liability insurance for certain classes of officials. 

Congressional action in this area is currently pending. On 15 January 
1979, a bill was introduced in the House vhich would amend the Federal 
Tart Claims Act to provide an exclusive remedy against the United States 
in suits based upon acts or omissions of United States  employee^."^ While 
legislation such as this is clearly desirable, the chances of passage are 
uncertain at best, especially in light of unsuccessful attempts to pass 
similar legislation last session.'" 

P .  Relief Through Reimbursement 

Unless Congress authorizes indemnification of federal employees found 
liable in damages for constitutional torts, there seem8 to be no authority 

. . .. . 
btatutea, eertrun medied personnel of the Depanmenl of Defense: CIA Department of 
State. h b h e  Health S e n w e  and XASA mnv be indemnified for lhabiht> for nsrsmal mwrv " . " ~ "  
or death, ahere no dveet remedy exlbts againbt the Kmted State3 9ee ofso 10 E 5.C I 
7421 (1910) (habihty for *~on#ul ealleetion of Lnremd ~(eienus may be mdemnrfledi. 

'a H.R. 198, 96th Cong , 1 s t  Sesi 1% Cang Ret H-162 (Jan 16, 1919) Imtrodueed by 
Rep Chnppell). 

In rhe 95th Congres, 1st S e e  . legislation war introduced xhieh would haw mended 
the Federal Tort Claims Act to orovide an exdum\e remedv aramst the llnifed Stare5 jn 

State8 for tort elaims far money dsmager anmg under the C ~ n s t ~ f u f m  when the employes 
IS aetmg whin the brape of his aiflee or e m p l a p m t .  5. 2117. 85ch Cong 1st Sess (19771 

M e r  extenwe Joint hemws before the Senate Subcommittee on Citizens and Share- 
holdern Rights and Remedies offhe Senate Judiciary Committee. the bill apparently died 
in commttee See AmmAmnls  tu the F e d m i  T m  Cloima Act S 2117 Joint Heanvtiys 
befare the Subcarnrn%ltre on Citirens and Shareholders Rights aid Rmmdws of tb Senate 
Jw'mia?y Cammitfer, 95th Cong , 2d Sess (19161 
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generally allowing an official to seek reimbursement from the government 
by withdrawing funds from an appropriated account.'lb 

An alternative ia for either the agency or the officer himself to sponsor 
a private bill for relief before Conpess to reimburse him for the judg- 
ment.14P There i s  no guarantee that an agency will support a private bill, 
particularly if an officer has acted wrongfully. However, in cases where 
an employee's actions are not wrongful and the Government has escaped 
liability an a less than equitable basis, the chances of indemnification 
through a private bill are mcreased.'" 

3 Representation by Gocanment C o u i d  

Even if an official may not be eertain of being reimbursed for any 
judgment against him, he can be certain of being reimbursed for his costs 

Sae Bemaon, Intagm!i?ig Goirmrnentnl and Offacer Tml L i a b i l i t ~ .  77 Colum. L. Rei 
1175 1101-92 11077). 

Though the Conal i fumn is silent on the subject. the Justice Deparrmenr ha8 taken 
the that pa)mg the judgments of federal official% m my other ease [absent 
ex~Beif s t a f u f o l ~  authoi-katlon. note suoial would be anunnulhorved emenditwe 
ofbvbhehnds. 

/ d .  Bu! B B ~  44 Comp. Gen 312 (19Ml In that case. the Comptroller General decided that 
a contempt fine *ad dSfeferent in pnneiple from a judgment If there id an administrstire 
dereninafion that the fine 13 incurred in mompLshment of business for which B Depm- 
ment'3 sa18nes and expense a p p r o p i a t m i  are made, the fine can be pard &am that account 

But cf 31 Camp Gen 246 (1052) There the Comptroller General deuded that B h e  
"posed foi a pwking violaflon commrted whlle driving a government iehicle m the per- 
formanee of omed duriez is  B penonal respombi ly  of the employee. and there is no 
authonty far the p a y m o t  thereof from epprapnated monies 

)((The p u s q e  of pnvate bills far relief 1s sometimes effected when federal aifleisls are 
found hable far mane) damage8 

In this respect the power of Congress ls almobt hmtlesa Its aufhant) stem8 from 
the eonatifutiond provision emparenng II Lo pay the dehfa of the Umted Stafea 
[C S Canal at I. 5 01 The Supreme C o w  h u  interpreted this pmer  v e u  
broadly. ad meiudmg debts or c l a m 8  'which rest upon a merely equitable or hon- 
orary obbgntian, and which m v l d  not be reemersble m a cour t  of law d eui t ing  
apmst M mdmdud. '  

Jayson, Handling fedrml Tmt Cla%ms Adminiitrat h e  and Judtcul Rsn@dus b 21.01 
(1910), quoDng Cmted Ststesv. Realty Co , 1 M U  S 427 44&41(18961 lfoatnateiomtted). 

An example af such B pnvafe bdl IS Pnr. L. Sa. ECZ26,  SO Stat 1630. reimbursing zn 
employee of the U S Depmment  of A p ~ c u l r u r e  for B eompromse settlement m a suit 
aganai h m  SeeSuppl~~ntolidemomndumforthrR~soondmlr.Bi~~i t E c m o n m .  Ua 
1 6 7 0 0 ,  sf PS L19771 

J ~ ~ ~ ~ ~ ,  Bupm 149, at s i i a  02 
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of litigation in most cases.'E1 The Department of Justice policy is to 
represent government employees upon request whenever they are sued 
in a personal capacity for acts done in the course of official duty.'62 

If a defendant is also a target for criminal investigation,'" or if the 
Justice Department has t o  cease representation due to a conflict of in- 
terest,'% private counsel will be hired at nu expense to the litigant, uithin 
certain limitatians.'le Ifthe constitutional violations are committed uithin 
the general scope af an official's authority, there would Seem to be no 
reason that an official will not be represented by the Government, even 
after Economou. 

V. CONCLUSION 

The Eeonumuu decision may have a significant impact upon the deci- 
sion-making processes of military officimals. Under the previous rule of 
absolute Immunity, an official needed only t o  allege that he had acted 
within the scope of his authority to be immune frum suit. 

After Economou, if a plaintiff can establish that an official has violated 
a clearly established constitutional right which Is compensable in dam- 
ages, an official niil hare to prove either that he is performing a special 
function which requires absolute immunity, or that he acted reasonably 
and in good faith. Either aiternatire imposes more of a burden on an 
official than the previoua mle of absolute immunity. 

In those few eases where the burden is not sustained, an official will 

111 There ii adminimame case law m suppon of this propostion. See. L g 6 Camp Gen 
214 (19261: 5 Comp Gen 911 119211 9 Op Alty Geii 51. 1143 (18611 

IB* The repreaentation polley oilhe Department ofJustiee IS be t  forth at 28 C F R 6 10 16,  
60.16 (19111 This 1% implemented m the A m y  b? chapter 3 af Army Rep. No. 2 7 4 0 .  
Lltigsfion (15 June 1973, and change 1. 15 June 19781. 
" 2 8  C.F.R a1 3 1O.l5(ail5l 
ax Id st 1O,lS(ai(61 

I d  at 3 10 16Ib1121 Payments toprlrate counieimay ceaseif the DepartmentofJuifiee 
decides t o  pursue 8 federal cnmlnal charge againrf the employee. detemunei that his 
actions were not urthin rhe scope of duf). reralrei the conflict of inreresf ahreh led to 
pn'afe reprelentstion. or ~enerd ly  determines that such reprerentation 2s not m the 
interest8 of the Cnited States 
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be personally liable far damages. Currently, his only hope of reimburse- 
ment for any judgment lies in the fortuity of a private bill for relief. 

The Supreme Court in Ecanomou acted to provide special protection 
for constitutional rights. However, it did so at the expense of the dem- 
sionmaking procesaea of Government officials. The clear solution to the 
problem of official liability and redress for constitutional rights is nou 
legislative. 

By uaiving sovereign immunity and providing an exelusire remedy 
against the United States for constitutional violations committed by of- 
ficials within the scope of their authority, Congress can strike an equitabie 
balance between the two competing Interests. Citizens will hare effective 
redress, and the integrity of the official decision-making process will be 
protected. 
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THE SUPREME COURT GOES TO WAR: THE 
MEANING 

AND INPLICATIONS OF THE NAZI SABOTEUR 
CASE* 

by Professor Michal R. Belknap** 

In this shod adicle, Professor B e l k m p  dzscusses the deemon 
of the Cnzted States Supreme Court zn the case of E x  parte 
Quirin, 517 C.S. 1 (19111. That case held legal the tnal of etght 
Nazi saboteurs befoore a military commission, an eatraordznanj 
tnbunal whichmay be eonvenedonlyinwart 
law, a mzlttanj eommzsston has junsdietton 
oflenses such a8 spying and aiding the enemy. 

Professor Belknap prorzdes a shoi? account of the ecents giv- 
ing rise to thzs World War I 1  case. Ht m z e w s  the legal and 
practical eonszderattons whzeh led the President and the Attor- 
my General to choose tnal  by milztanj eamnm~ssion ouer other 
f o m s  of trial. The av,thoresammes the ciewpoints of the various 
justices then sitting an the Supreme C o w l  

*The ~plnioni and eoncluaioni expreseed m thia amole me thobe of the auchhor and do not 
neceiranly represent the N e s i  of The Judge Advocate Generda School the Deosnmenl 
of the Amy,  or any other goxernmental agene) 

"AeastanLprafessor of history. Univ~rslfsaf Georpa, Athens. Georgia, 1976 to piesenl 
lnstrvetorandlaterassistanl prafeasar at Uniiersity ofTex 
heutenant, U 5. Army Military Intellieenee, 196749 B.A. 
Angelea, 1865 M A . ,  ~ruve rn fya fRsconbm.  1967, Ph D 
J D , University of Texas Law School. 1981 

Proles~or Belknap LI the author of many iohalarl? anielei and book revieus on legal 
hietori and related topics HE book. "Cold War Political Juatne. The Bmich Aer. the 
Cornmumar Pan)-, and American Civil Liberties " was published m 1977 He 1% editor of 
anofherboakioonto bepubhrhed. 'AmencanPaliticalTrials TheRole ofPol iacved Justice 
in United State8 Hiarory " 
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knouledging that the pressure of a total u.m earnnidnieni of 
notional etj”od compels adjustment of that balance, he eoneludea 
neuedheless that the trial could and shovld 1iai.e taken plaer i n  
a civil COUd 

I. INTRODUCTION 

On July 29, 1942,  in the midst of their summer recess, the justices of 
the United States Supreme Court suddenly hastened back to 1Vashingron 
for a special seision. the first the Court had held in more than two 
decades. Although nearly three months had passed since the American 
victory at Midway, Rommel’s forces continued their advance across North 
Airica, and German submarines went on smhng thouaands of tons of 
Allied shipping in the Atlantic 

The total war then raging around the globe vas very much on the 
minds of the judges as they seated themselves before a large audience. 
The ease that had brought them hurrying back to Karhingron involved 
eight enemy agents who had entered the United States on a sabotage 
mimion, and it pitted the warmaking powers of the national gaiernment 
against the apparent demands of important provisions of the Bill of 
Rights. The Caun’s answers to the questions it posed would rereal a 
great deal about the capacity of the Constitution to safeguard civil lib- 
erties in a nation preoccupied with waeng total war.) 

The imponance of E r  pa& Quzni,, as this ease came to be known, 
a a s  readily apparent at the time, and in the (ears since 1942 it has 
continued to excite the interest of constitutional scholars and papular 
writers alike. Them commentator8 hare iaiied, however, to fully com- 
prehend either its meaning or its mplieatmns. To Eugene Raehlia, the 
author of a lively but undocumented account of the misadventures of the 
Nazi saboteurs, the Supreme Court hearing represents only one chapter 
of a drama that began in Germany and ended in the electnc chair at the 
District of Columbia jaL2 For Richard Polenberg, a achalari? historian 

h E. Rachhs, They Came 10 fill 253 (1861). Xeiv York Times July ZY. 1842, at 1. i d  3 
E Rachhs. m p m  note I. at 24147 
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of the American domestic scene during World War 11, Quvin is signif- 
icant mainly because it helped prevent public hysteria about Axis sub- 
version.8 

Legal scholars and constitutional historians, on the other hand, have 
focused thelr attention on the interrelated questions of haw successful 
the judges were in maintaining the prerogatives af the civil courts against 
encroachment by military power and whether the legai system actually 
dispensed justice in this case or only added a meaningless procedural 
veneer to what was in reality summary punishment. In 1943, C p s  
Bemstein praised the Court's performance in that case for demonstrating 
that "OIVS is a government of justice and democratic principles."4 A 
cynical Edward S. Cornin, on the other hand, "characterized this opinion 
as little more than a ceremoniou detour to a predetermined goal, 
. . ."5 Over the years other scholars, such as Robert Cushman, Clinton 
Rossiter, Paul Murphy, and Alpheus Mason, have taken stands between 
these polar positions. But only Mason has recognized that what the case 
involved was not so much a conflict between military and judicial power 
as an effort on the part af the Supreme Court to define its own role in 
a total w a r s  

Both Mason and J. Woodford Howard are alert to this facet of Er  pa& 
Quirin, but neither adequately explains the case's outcome nor satisfac- 
torily elucidstes its implications. What the Supreme Court did was to 
baiance individual rights against the claim8 of a government waging total 
war, and to decide that the latter u'ere more important. Rather than 
capitulating to the power of the sword, the justices enlisted in the national 
military effort, embracing attitudes which would render constitutionally 
guaranteed civil liberties vulnerable throughout the rest of World War 
XI and in the Cold War era which followed.' 

* R .  Polenberg. War and Society 4 4 4 5  (19121 

d C Bernstem, The Sobotew Tnol A C a r  Htslary, 11 Geo RaJh L Rev 131 11943). 
E. C o r n ,  Total War and Ihe Conitrfution 118 (1947). 

Cushmw, Er Paiie plann E t  Ai - T k  rXo2r Saboteur Case, 26 Cornel1 L 9 64 11942) 
(hereindm cited a Cushman, Ei Paiic Quinn El  At 1, Cuhman. The Case qrthe Sa*% 
Snbateura. 35 Am Pohticll Sci Rev 1082 (19421: C. Rossiter, The Supreme Court and the 
C o m n n d e r i n C h i e f l l b l 6  119611,P Murphy, The Constirutionin CririiTimeb 191C1959. 
at 245 (1972). A M a a n .  Harlan €like Stone 665. 611 (1956) ' 

'Maon ,  dvpm note 6 ,  at 666, 671. J W. Howard, 1 1 ~  Justee Murph) 3W 119581 
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11. FACTS OF THE CASE 

The Quinn case began on the foggy night of June 12. 1942 when a 
German submarine deposited at Amagansett, Long Island, four men who 
had previously lived in the United States. Recent graduates of a sabotage 
school near Brandenburg, they had returned to this country to destroy 
key transportation facilities and cripple its aluminum industry. Several 
days after their landing, four ather men assigned to the same project 
slipped ashore at Ponte Verde Beach, near Jacksonville, Florida. The 
leaders of the two teams, George John Daach and Edward John Kerlmg, 
were to rendezvous in Cincinnati on July 4, and, sometime thereafter, 
their carers established, the saboteurs would begin their deadly 

Neither the Cincinnati meeting nor the planned sabotage ever took 
place. While still on the beach, the Long Island team w-as discovered by 
a Coast Guardsman, and although the four saboteurs managed to break 
contact with him and make their way to New York City, Dasch apparently 
concluded that their eventual capture wab inevitable. He and Ernest 
Peter Burger decided to save themselves by betra3ing the others. After 
telephoning the FBI, Dasch traveled to Washington where he made a 
full confession to the Bureau. Agents in New York wrested Burger and 
the rest of the Long Island team, as well as two members of the Florida 
group, who had made their way north from Jacksonville. The Bureau 
located Hans Haupt when he walked into its Chicago office in a bold 
attempt to clear himself of draft evasion charges, and from him it learned 
the whereabouts af the fowth member of the Florida team. By June 21 
all eight of the would-be saboteurs were in custody.@ 

When FBI Director J. Edgar Hoover announced their capture that 
evening, Americans, starved for good news from the war, reacted as if 
their country had just won a major military Aiong with trium- 
phant cheering there arose cries for the blood of the saboteura, Raymond 

L Raehhs, mppm note 1. 81 b9. 4 M 6 .  and 67.113 

s I d .  at 117.20 and I S M S  Although Daieh insilted he had decided to  betra) the operation 
w e n  before the saboteurs IM Germany. his ~ ~ f i o n i  prior to  the encounter uiih the Coart 
Guardernan indicate othenmse That inerdenf proiides the most plausible explsnafion for 
u hat seems to have been 8 change af heart 

‘ “New York Tmes. June 23, 1942. at 1. (01 B andJuli 16, 1942, at 13. e d  4, Bernstern. 
8apm note 4, 81 13i: Raehbs. supm note 1, at l h b i 0  
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Moley of .Vewsiceek insisting, "We ought to meet this threat with the 
most swift and most ruthless punishment which the law permits."" Pres- 
ident Franklin D. Raosevelt agreed completely. "Offenses such as there 
are probably more serious than any offense m criminal law," he wrote 
on June 30 in a "Secret & Confidential" memorandum to Attorney General 
Francis Biddle. "The death penalty is called for by usage and by the 
extreme gravity of the war aim and the very existence of our American 
government." Eschewing the presumption of innocence fundamental to 
the Anglo-American system of criminal law, the President expressed the 
opinion that the arrested men were "just as guilty as it 1s possible to be." 
Nor did he entertain any doubts abaut how to deal 6 t h  them. They 
should, he told Biddle, "be tried by court martial. . . 

111. SELECTIOB OF A TRIBUBAL 

A. MILITARY VERSUS CIVIL TRIAL 

The President's preference for a military trial I as understandable, for, 
ahauld a civil court try the accused men, six ofthem could not he executed, 
and obtaining death penalties against the other two would be extremely 
difficult. The obvious charge was attempted sabotage, but that offense 
canied a maximum penalty of thirty Fears in prison. Burger and Haupt 
could be prosecuted for the capital crime of treason. because while living 
in this cauntv,  they had become United States citizens. But the Con- 
stitution itself provides that a conviction for that offense can be had only 
if the accused confesses in open court or the government produces tee- 
timony by two witnesses to the same overt act. The Justice Department 
foresaw factual as rvell as legal problems if it attempted to proaecute 
Haupt and Burger for treason, and, of course, it could not charge the 
other defendants, all of whom were German citizens, with that offense.la 

Well a i ~ a r e  of the problems a civil triai would pose far the government, 

I, Perspeetne: Death far the Eabateura, I l e r s r e e k .  July 6 ,  1942. at 61 

s F D R . hlemarmdum for the Attorno? General. June 30. 1912. Box 16 PDR MSS, 
Franklin D. Rooseielf Preiidenlial Library, H?de Park. Seu York lhermnafter cited BJ 

FDR ISE) .  

I '  Attorney General. Nernorandum for the President. June 30, 1542. OFXd6. FDR MSS, 
Respondents Anax-er to Petitioner. at N Burger Y Cox. 311 c s l (1512) E Rachhr, 
"Up'O note I. at 60 
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Attorney General Biddie concluded: "A Military Commission is preferabie 
because of the greater flexibility, its traditional use in cases of this char- 
acter and its clear power t o  impose the death penalty. , , .'lll His con- 
clusion reflected the thinking of Assistant Solicitor General Oscar Cox, 
who had advised him that "[ulnder the internationally accepted 'law of 
war', apart from our Constitution, enemy aliens or domestic citizens who 
came through lines out of uniform for the purpose of engagmg in hostile 
acts . . . are subject ta trial by military tribunai8." Although reailzing 
that in the 1866 ease of Ex pa& .Wtlligan the Supreme Court had ruled 
against the use of such bodies where the civilian courts were open and 
functioning, Cox insisted this decision did not apply to defendants such 
as these.)& 

B APPOIXTMEiVT OF A MILITARY COM.1;IISSIO.V 

Shanng his rieivs, Biddle suggested to the Secretary of War "that the 
saboteurs be tried by a apecial military comission ''I6 He and members 
of his staff conferred at  length a i th  the Secretary, the Judge Advocate 
General, and other War Department officials and were already m the 
procesr of dramng up the necessan, papers nhen Biddle received Rao- 
sevelt's memorandum urging a miiltary tlial for the saboteurs.?. 

I* Attarnel- General. Memorandum far the Presdenr. lune 30 1942, OFSD36. TDR IlSS 

Oscar Cox. Bemorandum for the l t t o rney  General. June 29. 1942, Box 61. Oacm Cox 
MSS. Franklin D Roasevelt PreiidenfislLibrap HydePark Rev Tark lheremairercifed 
BJ COY MSSl 

I* F~meis Biddle, Memorandum for the Preaidenr. June 29 1912 OF3603 FDR YSS 

The mihrar). e o m m i s d m  IS an extraordinar). tnbunal rhieh has oeaasronall) been con. 
wnedunderaamme conditions t o  ~rs~ffeniejunderthelarofvarcommitfed b) perron? 
r h o  are not members ai the armed forces off  
of rhe military iommissian, I&& legal bsiia. J U I  
e n  see SV Winfhrap Militari Lair and Precedents 83146 11920) 

The militsri eommiddmn id mentioned neieral time8 in the current Uniform Code of 
llilitan Juatice and the Yanunl for Caurts-Martml. United Stares. 1969 [Rev ed 1 bnder 
ln lc le  21. U C I1 J , rhe mlbfar) ~ o m m l ~ i i ~ n  shares e~neurient jurrsdietion with eounr- 
martial SI to  m l m ~ n b  ai A m c l e  1G4. concerning aiding the enemy, and Artrcle 106. con. 
cernmg 9p)mq The military commission also has contempt pmer under .4rtlele 46 

Ne- York Times. June 30 1942. at I cot 3 
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On July 1 the Attorney General telephoned the President about the 
matter, and later that same day he sent the White House a proposed 
order creating a military commission to try the eight saboteurs, together 
with a draft The proclamation, which Roosevelt iasued 
on July 2, declared that all citizens or residents af nations at war with 
the United States and all persons who gare obedience to or acted under 
the direction of such powers-if these individuals had entered or at- 
tempted to  enter the United States and were charged with sabotage, 
espionage, hostile acts, or violations of the law of war-were subject to 
the lair of war and the jurisdiction of military tribunals. Roosevelt'a order 
further closed the civil courts to such persons and forbade them to "seek 
any remedy or maintain any proceeding" in the court8 of the United 
States, except as authorized by the Attorney Genersl and Secretary of 
War.'g As Biddle pointed out, the proclamation would "produce the Same 
aractical results" in the saboteur case as sumendins the writ of habeas . I  
corpus, without raising "the broad policy queations which follow a 'sus- 
pension' of the wit."" 

At the Same time that he issued it ,  Roasevelt also announced the 
appointment o i a  military commission to try the saboteurs, consisting of 
four majar generala and three brigadier generals. The order creating this 
body provided that it should have the power to make mles for the conduct 
of its proceedings, "consistent with the powers af miiitary cummimions 
under the Articles of War," and authorized It to admit any evidence which 
in the opinion of the president, Mqor General Frank R. McCoy, would 
have "probative value to a reasonable man." The order further required 
the "concurrence of at least two-thirds of the members" for conviction 
or imposition of any sentence. The President also directed that, after the 
proceedings, the trial record should be transmitted to him for appropriate 
action, thus ensuring there would be no appeal except to the mercy of 
the Commander-in-Chief. In addition, the order appointed a3 prosecutors 
both Biddle and Judge Advocate Generai Cramer. To oppose them as 

* F ~ m k  Biddle t o  Mlsrnn Mrlntire. Ju1) 1. 1942 and Biddle. Memorandum for the Pres- 
ident. July 1, 1912, both in OF5036. FDR 1116s 

frankbn D. Raoseiell, Proelamallon Denymg Certain Enem~er Aceebr to  the Caun i  of 
the Emted States, Exhibit B, E% palir Qann,  July Speciai Term-1942, E r  p d r  and 
Mibiellsneoua Csse Filer. 192C1953. Records of the Supreme Coun of the rnired Ststes, 
Record Group 267, Xationd Arehiree lheransner efed a i  Ec p a i i e  Q w m  File) 

Biddie. 3lemorandum faor the Prewknf.  S u m  30, 1942, OF5036, FDR hlSB. 
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defense coumel, it designated Army Colonels Cassius M. Dowell and 
Kenneth R ~ y a l l . ~ '  

While official Washington applauded the President's order, the Nazis 
w e r e  transferred to military control and transparted to the capital to 
a w i t  the beginning of their trial.** They did not have to wait long. By 
July 8 the cammission was ready to begin trying them on charges of 
aiding enemlei of the United States and spying (offenses proscribed by 
the 81st and 82nd Articles of War respectively), a8 ivell a8 for violating 
the uncodiiled international law of war  and far conspiracy. 

C. SECRECY OF THE PROCEEDIA'GS 

General McCoy and his colleagues met that day in complete secrecy, 
behind the locked doors and blacked-out windows of room 6235 of the 
Justice Department building. a converted FBI assembly hall." The os- 
tensible reason far excluding the pres8 and public--and for even foorbid- 
ding the Office of War Information to prepare daily summaries of the 
p r o c e e d i n g e m s  that the testimony involved "the security of the United 
States and the l ives of its soldiers, sailors, and eitizens."2' 

I t  is at least as likely that the trial was held in secret to protect the 
reputations of the Federal Bureau of Investigation and the Coast Guard. 
Since Hoover's dramatic announcement that his agency had arrested all 
the saboteurs within two w e e k s  after their anival, the Bureau had basked 
in glory .  What the public did not know, and what an open trial would 

"' Presidential order dated July 2, 1942. Exhibrf A E x p a f i e  Qvinn File. Sea Torr Timer 
July 3, 1942, at 3, mi 2. See also biographical skereh a i  General Crarner m Dep't of the 
Amy,  The Army L a w y r  A H I S ~ O ~  O f  the Judge Advocate Generapa Carps. 11751975 
at 161 (1976). 

Attorney General. Memorandum for hir Hoover. Julp3. 1912. Exhihit C. E i p a d r  Quinn 
Fde, J A. Uho. Memorandum far the Provast Marshal General, i l d l t q  Dlslricf of Wmh- 
ington. July 3. 1942. Exhibit D, Erparir Qumn File. E Raehlii, ~ u p m  note 1. at 179 

Charge Sheet. Exhjbir E. Er pafie  Quinn File, E Rachhs, s % p n  nore 1. at  183 

2 New Yorkhmes, Ju1) 10 1942. at9  cola 1 3  Foranatheiexpre~rianafrhlrju~rificsrion 
far the ~ecrecy of the fnai bee the e ~ l u m n  by Arihur Kraek in i d  , July 12. 1942. section 
IT ai 3, eo1 2. See 8,180 A m y  Siicka lo "lo Admission' os S a s i  Saboteur8 Are Tned. 
Xeunreek. July 20 1942. BL 27. and Eaplonage i Generais v i Saboteurs. Time, July 20. 
1942. a l  15 
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have revealed, w-as that Daschs betrayal of his comrades, rather than 
bnlliant investigative work, was responsible for the quick capture of the 
saboteurs. The Bureau's determination to keep this fact a secret was 
disclosed during the trial when Agent Narvel D. Willis admitted that 
FBI officials had offered to  arrange a presidential pardon for the turncoat 
if he would plead guilty and not testify about his role in the apprehension 
of hi8 confederates. A public tnal might further have revealed that FBI 
officials had treated Dasch's fpst telephone contact x$th the Bureau a8 
a crank call. In  addition, such a proceeding aauld have disclased that the 
Coast Guard had been using unarmed beach patrols on Long Island, and 
that the escape of the saboteurs from Amagansett had resulted from its 
failure to inform the FBI for twelve houri: about what had happened 
there." 

IV. PROTEST OF DEFENSE COUNSEL 

The secrecy surrounding the trial kept Americans unaware, not only 
of the mistakes of the Coast Guard and the FBI,  but also of a challenge 
to the legality of the entire proceeding, launched by the defense attor- 
neys. Neither Donell, a career soldier, nor Royall, a wartime volunteer 
with a brillant record as a tnal laayer in Sorth Carolina, had sought the 
unenviable job of defending the saboteura. Bath, however, were con- 
icientous attorneys who felt a professional obligation t o  do everything 
possible for their clients.z6 

Because the two lawyers entertained serious doubts about the legality 
and constitutionality of both the President's proclamation and his order 
creating the military commission, they became convinced they must chal- 
lenge them in the civil courts. This posed a problem, for Dawell and 
Royall were army officers, and Roosevelt was their Commander in Chief. 
Furthermore, they had been named defense counsel by the very order 
they wished to challenge, a fact that raised doubts in their minds about 
whether they %-ere "authorized to institute the [neceasaq] proceed- 
ings. , . ." 

On July 6 the two lawyers wrote to Roosevelt, requesting that he 

a IaJhrngton Part, June 29. 1942 at 6. col 2. Neu York Timei, June 29. 1942, at 4, ro1 
2. and July 1, 1942. sf i. c d  8: E Raehlir. &upre note 1. at 143-15. 15U-55, 19b200 

E. Raehlm supra note 1 at 18162 
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"issue to us or to Someone elre appropriate authority to that end."z' The 
only reply was a telephone call from presidential secretart- Marvin 
McIntyre, advising them to make their own demaion about the extent of 
their duties and authority. The lawyers then informed the President that. 
in their opinion, they had no choice but to seek out civilian attorneys 
willing to litigate the validity of his order and proclamation and, If unable 
to obtain such assistance, to do this themselves. Although Biddle had at 
f r s t  thought perhaps Roosevelt ought to relieie the doubts ofthe defense 
attorneys, he now advised the President that the White House Fhould 
not respond to them. Roosevelt agreed.l' 

Although lacking authorization from his Commander-in-Chief, Royall 
nerertheless attempted to enlist the services of a civilian expert on con- 
stitutional law wiiling to challenge the Chief Executive in court. After 
Harvard professor Zechariah Chafee. Jr , and several other lawyers 
turned him down, though, he gave up the rearch for outside heip,l' T h e n  
the commission convened on July 8. Royall himself announced that "in 
our opinion, the order of the President of the Vnited States creating this 
Court is invalid and uncOnstitutional,'''V The civil counts %-ere open, he 
observed, and there were civil statutes covenng the offenses of which 
the defendants were accused: thus, only a civil court could try them 
Furthermore, Royall argued, the presidential order riolated sereral pro- 
risionr of the Articles a l  \Tar, an act of Cong-rees. Sor could Raoaevelt's 
proclamation, issued after commission of the alleged crimes. extend mil- 
itary jurisdiction to his clients.jl "The purpose of these remarks [and his 
own in the Same vein]," Dowell informed the Cornmimion, w a s  ". . . 
simply to ward off any assumption that the defense accepts by partxi- 
pating in this proceeding the legality of the tribunal or its method of 
constitution."3z 

Darell and Roy811 t o  rhe President July 6. 1912. Box 76, FDR MSS 

11 Do ie l l  and Royal1 to  the  President. J l l y  7 .  1942. Franeir Biddle t o  the Preden t .  July 
6. 1942. Biddls. Memorandum for the President. Jul) 9 1912. and FDR. hlemorandun for 
the Attorney General. Juli 8. 1942. all m Box 76.  FDR ZSB 

18 E Rachlrs. u p r a  nore 1. at 210 

Libra?). Hgde Park Sew Yark 

3 I d  at 4, 22-21 
'I I d .  at 7 
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Haring made this point far the record, he and Royall proceeded with 
the military trial, meanwhile also seeking a Supreme Court test of the 
procedures authorized by the President. Although the Court had recessed 
for the summer, and its members were scattered across the country, 
Justice Hugo Black was still at his home in nearby Alexandna, Virginia. 
Royall telephoned him there, but Black declined to help. Then a funeral 
brought Justice Owen Roberts back to Washington. After Royall told 
him abaut the defense's intentions and his fmitless talk with Black, Rob- 
erts invited the attorney to his farm near Philadelphia. promising to have 
his uncooperative colleague there too. Royall urged Biddle to attend also. 
The Justice Department was prepared for such a hearing, but the At- 
torney General, appasently wishing to cheek with Roosevelt before en- 
tering into a legal contest over the President's h a r  powers. hesitated 
briefly before agreeing to partsipate. 

On Thursday, July 23. Biddle. Royall, Cramer. and Dowell flew to 
Philadelphia. There both sides urged the justices to hear the case. After 
listening to their arguments, Black and Roberts discussed the matter 
among themsehea, then telephoned Chief Justice Harlan Stone at his 
vacation retreat in New Hampshire. After talking to them, Stone agreed 
to call the Court into special sesaion to receive petitions for writs of 
habeas corpus from the accused saboteurs." 

V. THE HEARING 

A .  PCBLIC REACTIOX 

Word that the justices uould assemble w.s g i ~ e n  to the press on the 
afternoon of July 29. This n e w  was not universally well received In the 
opinion of the Los Angeles Times  such a hearing i w e  "totally uncalled 
for." "The Supreme Court."it declared, "shouid never have been dragged 
into this wartime militag matter."l Such publications as the Detroit 
Free Press and the .VJendiaii (Mississippi) Star also condemned the hear- 
ing, and in Kiorth Carolina the Charlotte S e i ~ s  castigated natire son 
Kenneth Royal1 for his role in the affair. The Court was not without 
defenders, though. Such prestigious publications as the Washington Post, 

E. Raehlia mpra nore 1. at 21a-12. 243-16 Ernest 1V Jennes. Yernorandum to Mr 
Cox. July 1. 1942, Box SI, Cox 418s 

"July 29 1912. i e m o n  I1 at 1 cols 1-2 
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the .Tm Yari, Times, and the Atlanta Conaizfutior, commended the jus- 
tices for upholding the Bill of Rights and due process of Ian. Although 
hardly sympathetic to the saboteurs, the editors of these newspapers 
realized, as the Pasf put it, that nhat  x a s  at stake here i i a ~  "not their 
liberties. . .but O U ~ E . ' ' ~  

Amidst swi.irling controversy. Stone and his cal lea@~a trooped back 
to Washingran One justice, Frank Murphy. a lieutenant colonel in the 
army reserve, was on military maneuiers when he received nard of the 
special session over a field telephone and another. IWham 0 Douglas, 
was still speeding east from Oregon when the hearing commenced 

B .  ARGLXE.VTS OF DEFE.WE COCXSEL 

The justices, alonprr-ith a capacity croud that included many prominent 
persons, assembled to witness a performance XT-hich starred Kenneth 
Royall as counsel for swen of the saboteurs. Defendant Dasch, whose 
interests differed considerably from thoae of his former confederates, 
had been assigned his own military lawyer That officer. Colonel Carl 
Restine, believed his client would be most likely to receive lenient treat- 
ment If he disassociated himself as much as possible from the other men, 
LEO he elected not to involve Dasch in the quest for writs of habeue corpus. 

As an advocate for the remaining saboteurs. Royal advanced fine prop- 
ositions. both in oral argument and in a brief nhich he and Doiiell sub- 
mitted to the Court. The first of these, which had t o  be accepted before 
the others could even be considered, wuaa that the petitioners had a nght 
to bring this action. Haupt was entitled to do  80, Royall contended. 
because, as he had never taken an oath of allegiance to Germany. jomed 
its army or the Kazi Party. nor in any other wa) renounced his U.S. 
citizenship, he retained all the privileges of an American citizen. Although 
conceding the other defendants were enemy alieni. Royall insisted that, 
in the absence of some valid statute 01 executive proclamation to the 
contrary, they too were entitled to initiate an action in this country's 
courts. That brought him to his second proposition. 

E Rachhr. eapm note 1. PI  219j0, 'Castington Poi!, Jul) 31 181?. at I?. eo1 2 Atlanta 
Con6lituuon. Aug 1 1942. at 4. cds 1-2. S e r  Tork Times. Jrl? 29, 1912. 7.1 16. (01 2. 
and Jul) 30, 1912. at 14 col 2 

E. Raehlis supra note 1. a+ 263 
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Roosevelt's proclamation, Royal1 contended, was unconstitutional and 
invalid. The President, he argued. lacked either Statutory authorization 
or inherent power to issue it. Because Roorerelt had increased the pen- 
alties to which the accuped were zubject, and had done so affer the 
commission of the alleged offenses, his proclamation was in effect an ex 
post facta law. Furthermore, it violated the fifth and sixth amendments, 
as well as part of the Constitution's judicial article and it6 clause gov- 
erning suspension of the writ of habeus corpus. 

The order creating the milltap commission was as defective a6 the 
proclamation, Royal1 insisted, for it faded to justify the junsdietion it 
conferred. With one exception. spying could be dealt with constitutionally 
by a military court only if committed on or near a military installation 
or in a zone of actual military operations. The exception was far spying 
by a member of the American anned forces, and it obviously was not 
applicable here. Since the beach patrols were unarmed in the sectom 
where the saboteurs had landed, those could not be areas of operation. 
Consequently the Article 82 charge was invalid. 

The defense also pointed out that Article 82 duplicated a criminal law 
which the civil courts had competence to enforce, and that the saboteurs 
had been arrested by civil rather than military authorities. In addition, 
the defense insisted that the prosecution's allegation of spying was tech- 
nically defective. For reasons similar to those which should hare pre- 
vented the military from t v i n g  the defendants under Article 82, It had 
no right to try them under Article 81 either. Counsel for the saboteurs 
critized uith particular vigor the notion that the President could create 
a court to hear cases involving alleged infractions of an unwritten inter- 
national law of war, insisting that this amounted to inventing and pun- 
ishing previously unknown crimes.8' 

I d .  sf i80 and 24Mj: Sew York Times. July 30, 1942, at 1. ml. a. Bnef m Support of 
Petitions for Wnfs of Hsbeua Calpui.  81 1240, Burger v. Cox. 31i L1.S 1 (1942) C 
Bernsrein. The Saboteur Tnal, mpro note 1. BL 15156 

The 13sue af Hsupfs cltizenshlp * a i  canfused by the faet that the saboteur.' iupenars 
fold them LO hf le  about their status that they did not themselrer know whether those 
mong them who had not been member8 of Lhe armed forcer when the3 %ere r eemted  for 
the ashatage p m p m  became member8 at that tlme or later. Burger's sltuatlan dlffered 
from fhal of Haupl in rhat. unlike h a  confederate, he clearli had p n e d  the German a m y ,  
although as a Tesult of c~nreripfmn rather than enlistment E Raehiis. 8 % p m  note 1. at 67, 
83. 234. Respondent's Ansuer t o  Petitioner. at @MS. Burger I. Cox 317 US. 111842). 
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The defense ais0 contended that Roosereit's order conflicted with pre- 
existing statutory laiu. The thirty-eighth article of war, which authorized 
the President to prescribe the procedures. including modes of proof. to 
be used by military commissions, required him, insofar as practicable. 
to apply the rules of evidence utilized In criminal trials before Lnited 
States district courts. Rooaeielt's "probative d u e  to a reasonable man ' 
standard represented, counsel for the saboteurs painted out, a radical 
departure from those rules. The d 
i d e n t d  order also iiolated another 
that "nothing contrary to or inconsistent with these articles" be pre- 
scribed. 

Article 13 required a unanimous vote for a court marrial to impose a 
death sentence or convict anyone of an offense (such as sp! ~ n g )  for a hich 
execution was mandatory. Further. the) noted, that article demanded 
a three-fourths vote for imposition of an? sentence inwiving Imprison- 
ment for more than ten years. The President's order. on the other hand, 
authorized the commission to do all of these things with the concurrence 
of a mere two-thirds of its members. Roaseielt 5 directire conflicted also 
nith Article i o .  whsh required a thorough and impartial meatigation. 
analogous to consideration by a grand jury. before a case could be brought 
to trial. 

Finally, the defense contended. the order ignored the provisions for 
review set forth in Articles 46 and 50%. These required that e\ery 
record of trial by a court martiai or militaq ~ommiscion be referred by 
the confirrnmg authority (in this case the President) to his staff judge 
advocate or the Judge Adi-ocate General an6 that. hefore execution of 
any sentence requlnng presidential approwl. the record be examined b) 
a board of review set  up by the Judge Bdiacate General. B! ordering 
that the record be forwarded directly to him and b:. making Cramer a 
member of the prosecution staff, the defense argued. Rooseielt had made 
compliance with thew statutory requirements impasaible." 

Royal1 and Dowel1 also insisted that the President had no right t o  
subject the saboteurs to a military tnal. . i s  they had not been appre- 
hended while spying or aiding the enem) airhin a theater of operations 

I2 
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and did not belong to any of the six categories of persons enumerated in 
the Articles of War themselves, they simply were not subject to American 
military law. Even more important, there were available civilian courts 
in which they could be tried. 

Royall and Dowell rested the most important of their five propositions 
squarely on the Court's 1866 decision in E z  parte Mzlligan, with its 
holding that military trials where the civilian courts were open and func- 
tioning were unconstitutional.s* This ruling, they argued, "enunciated 
principles which fully support the position which the petitioners are tak- 
ing in this case."' While conceding that Milligan had been the target of 
8ome recent criticism, the defense insisted the majority opinion in that 
case was "still the law" and that "the Constitutional protections provided 
therein stili govern the trial of persons in this country. We contend,'' said 
Royall and Dowell, "that even Conpess could not authorize a Militan 
Commission in the instant ease."4L 

C. THE PROSECUTION'S RESPONSE 

The prosecutors fervently disagreed. In their own brief they sought 
to distinguish the present case from Mtlligan, arguing that the 1866 
decision (the product of a Civil War military trial in which the defendant 
was an Indiana resident who had neither crossed through the Union lines 
nor entered into a theater of operations) had arisen out of a situation BO 

different that it should not be considered a controliingprecedent.'2During 
orai argument, Biddle at times reiterated this position, assuring the 
justices a t  one point that they could "decide this case without touching 
a hair of the .?4illqan case. . . ." Twice, though, the Attorney General 
asked the Court to overturn the 1866 decision. Perhaps the best for- 
mulation of the government's position was his response to B question 
from Justice Robert Jackson: "We do not think the Mtlligan case applies, 
but if it does it is bad law and we wlll ask the court to ovenvle part of 
it." Although, as Jackson noted, the 1866 decision had long been "re- 

m Bnef m Support af Petitions, aupm note 37, at 12. 6 x 1 ,  C Bornitem, ~ ' ~ p r n  note 4, 
nt 11x6 Ea pa* Milliean, 71 U S (4 Wall.1 2 (18661 

4o Bnef m Suppart of Pet>tians, mpm note 37, BT 61 
*I Id st 6263 

Bnef far Respondent, at 10, Burger v Cox. 317 U S 1 (1942). 
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garded as a landmark in American liberty," the Attorney General was 
prepared to sweep it aside as an outmoded 

Biddie and his calleagues treated the rest of the defense argument in 
an equally cavalier fashion. The government's bnef. For example. aaserted 
that belligerent enemies had no right of access t o  the ciiil courts. because 
if they did, the Constitution would ere them beneijts ir ivithheld from 
this country'8 own fighting men. a state of things that was ob\iousiy 
unthinkable. Similarly, when such individuals were subjected to military 
tnal,  the President had no obligation to extend to them the procedural 
safeguards with u hich the law surrounded courts-martial of American 
soldiers and sailors.<4 

Although the government challenged the defense position on most of 
the issues of fact and law raised by the ease-insisting, for example, that 
the East Coast vas indeed a theater of military operations and that the 
existence of criminal statutes under which the defendants could have 
been tried in civilian courts did not deprne the co 
tion-Its argument was lesa legal than quaai.mil 
States and Xazi Germany are fighting a a a r  to determine which of the 
two ahall surnve," the prosecutors'brief obserwd. "Thia case is no more 
than a small skirmish, but on an important front. I t  18 part of the business 
o f ~ a r . " ~ ~ I n  their effort t o  convince the Court that militaq considerations 
necessitated a ruling against the defendants, Biddie and Cramer moved 
from the indisputable position that the President "had the clear duty to 
meet foorce with farce" to a conaderab1)- more dubious contention that 
his obligation to respond to an attackupon the safety of the Lnited States 
required the creation of a militarv commission to t ry  these "invadine 
enemy belligerents."'r 

The bridge that carried their argllment across a l a p a l  chasm was the 
concept of total war. "Wars today are fought an the total front . . . . ' I  the 

*j Brief for Reipondenfi Q 'pm note 42 at I? 
I d .  at 7, 11, and 16 
I d  at 62. 

6- I d  at 11 

http://quaai.mil
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prosecutors reminded the Court. No longer were they limited to armed 
combat, as they had been in the days of Ez pa& Milligan. Now there 
were battlefields of transportation, production, and morale, and the en- 
emy's spies and saboteurs were every bit as dangerous to the nation's 
safety as its tanks and submarines.'a "The time may now have come," 
the government's brief observed, "when the exigencies of total and global 
war must force a recognition that every foot of this country is within the 
theater of  operation^."'^ The test of "whether or not the civil courts are 
open to punish crimes" was now "unrealistic."M The United States had 
no choice but to subject these defendants to military justice, because 
"today the nation that will not wage total war usually meet8 total de- 
feat."" 

D. THE COURT'S INTERIM DECISION 

wt? t-eproieeurm- 3 ' t o r ~ ~ a r t h r o n . '  as Ravall ?oin:e-. 
it iwe?t i-)?hing xa!  dk:; r\e w.W w r i ~  :ne m h t q  
eh;zgo:tc be so-e:imi:onrhsr.' hf inslstfd. ' : r w r a r e  

ver) few conxitirio-.aI guarantees l e t  when n e  EC :o war M"mher 
s u c h h i m e x i x e d  and. u',,, where'ce? la). uere desp:e:r.ed::en:mn 
p e n  io  some tllcmr pmidictiocrl ql;ei:trns the cmc~al ~ u e s  ~n t -e  
verba: har!le 15s: raged oeiorf :he Crux  for 5r.e r-d one--ali ho.5 3n 
Jcl) 29 ani .rot+r riree an4 one-hr.f :i. idonin; day Brla:e urd& 
an expans.re reading 3i t -e  Preriden: s pouers as CanmrCer :n Chxf 
while R:@. ccampicned t i e  tradarrnr: guaranreei o < : v  Bd. a i  R.phti. 
Ch id  Juirire 3:ne  and Associate Jurricer Jackson. FranKurer anc 
Reed subjected borh to endler- quertiomd '' 

Id st 10 
Id st 46 
Id sf 47 

I' Id at 9. 
Roynll's argvment on rhia p i n t  19 quoted by Munaan, mpm note 4.9 at 251 

Sabolaur Tmla, Nawaweek, Aug. 10, 1842, at 31; New Yark Times, July 80, 1842, at 
1, mi. 8, and s t  4 ,  cois, ZA, nnd July 31, 1842, at 1, e d  1, and at 4, eo18 24. 

On July 28, defenie c ~ m s e l  aought from the Umted States District CavR for the DisWlet 
of Columbia leave to file petitions for m t s  af habeaa corpu~. That court  denied their 
apphcatms. M e n  Lhhe Supreme Court convened. Royal1 and Dawell eonfronted the jusrieea 
W h  two requesla, one far leave to file petitions for habene esrpu~ there, and the other for 
s wit of certloran LO review the adverse mimg of the distnet court. 
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Although argued at great length, the saboteur case was decided 
quickly. Less than twenty-four hours after the lawyers concluded their 
presentations, the high tribunal assembled again, in order that the Chief 
Justice might read its terse per curiam opinion. The Court held that the 
President possessed the authority to try the saboteurs before a military 
commission, that the body which he had created was lawfully constituted, 
and that "petitioners. . . have not shorn c a u ~ e  for being discharged by 
writ of habeus corpus."" 

The news media applauded this decision, most commentators agreeing 
that the American system of justice had distinguished itself in the sab- 
oteur case. "It is good to know that even in wartime and even toward 
the enemy we do not abandon our basic protection of individual rights," 
enthused NmRepublic in an editorial typical of many which the decision 
inspired." In contrast, Norman Cousins of Saturday Remew aaw the 
handling of the saboteur case as making "an ostentation out of democratic 
procedure" and "a farce out of juatice."Although the United States had 
notsimplylined itsprisoners upagainst awaii and shot them, asdoubtless 
would have happened in Nazi Germany, the "due process"it had accorded 
these enemies was a sham. "If the saboteurs actually had a chance it 
would be different," Cousins commented sarcastically, "but they didn't. 

"I . . .  

Although Attorney G e n e 4  Biddle did not fomnlly contest the Court's right to render 
P decision in the esse, lawen and judps dike feared that for It do 80 under rheee eir- 
enmatanted might mnititute M iUentmnte exercise of origvld jvrirdietion Consequently, 
whie erd mgurnent wsd in  p r o p e w  R o y d  md Dowell perfected M appcpl horn the 
dillnet c o w .  to the Uruted Slates Cam of Appenls for the District of Columbia and then 
appUed to the Supreme Court for c e r t i o m  befare judgment. The Court p m d  t b  only 
mute8 before announ~mg its decision m the ease 47 F. Supp. 4.31 1D.D C. 1942), 817 U.S. 
st le-20, A Msson. mpm note 6 at 65617;  Cushmnn, Er Parts pumn Et A1 , ~upm note 
6 ,  at m1 

bl Supreme Courtafthe Urnfed Slates. PerCunm Opmmn, JUly3l. 1942. ErpartcQvirin 
Fiie; New York T~mea, Aug. 1, 1942, at 1, COI 1; E. Rnchha, 8upm note 1. at 268, 272. 
Leave to lie ptitions far habess eorpui in the Supreme Court itdelfwsd derued, and the 
orders of the distnel c o w .  were lffvmed 

Ths Sabotcum and lhs Court. New Repubhe, Aug. 10, 1942, at 169, New York TImrs. 
Aug 1, 1942. at 10. eo1 1, Malay, Tb S%mm Court on the Job.  Newsweek, Aug 10, 
1942, at M; Chicego Ddy Tribune, Aug I,  1942, sf lo. COII. 11: Cuahman. E i  pa* 
Pvkn E1 At , aupm note 6 ,  st W. 

Ths Sabatcur~. Saturday Rev Of Litelatwe. Aug. 8, 1942, at 8 
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VI. THE COURT'S FULL OPIKIOK 

The proceeding which Cousins considered so hypocritical ended with 
the observation of the Chief Justice that preparation of a fuli opinion 
would take some time. By October 29, when this opinion-r, more ac- 
curately. rationalization for the decision-finally appeared, it could not 
h a w  mattered leas to sih of the defendants. They had been dead for two 
months. The military trial. interrupted only temporarily by the habeas 
corpus hearing, had concluded on the afternoon of Saturday, August 1. 
little more than a day after the Supreme Court announced its decision. 
The generals, after deliberating until Monday morning. found all the 
defendants guilty and sentenced each to death. Hauever, with the con- 
currence of Biddie and Crarner, they recommended that the punishments 
of Dasch and Burger be commuted to life impnronment. The commission 
communicated its conclusions directly to the President, informing not 
even the defendants of its decision. 

After stud& the record and findings for more than two d q s .  Roa- 
sevelt accepted all the generals' recommendations but that regarding 
Dasch, whom he decided to impison for only thirt" 
saboteurs condemned to death the end came quick1 
in the electric chair of the District of Columbia jad on August 8. Only 
after theae executions had been carried out m secrecy did the White 
House reveal to the public the results of the trial and the fate of the 
defendants. 5 -  

The Government's announcement concluded the saboteur case with a 
finaiity that robbed the Supreme Court's opinion of immediate practical 
significance. Unable to influence the fate of the defendants and uneiliing 
to challenge the warmaking branches of the government (even on issues 
as judicial in nature as criminal procedure and the jurisdiction of the 
federal courts), the justices chose not to  take a stand in fa\ or of mdividual 
nghts. Only on the question of whether the saboteurs might challenge 
in a cirilian fomm the army's right to try them did they express significant 
disagreement with the governmem5 
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A .  COXCERS FOR APPEARANCES 

The Court accepted the prosecutors' position on all other disputed 
issues in part to protect its image. Concern for appearances had influ- 
enced the handling of this case from the beginning. That is why Frank 
Murphy had not participated in Er pa& Qiimn. No legal precedent 
required a judge on active reserve duty to disqualify himself from such 
8 case, but after "some remarks were passed in Conference" about the 
propnety of his participation, Murphy elected to withdran, "kat a breath 
of criticism be leveled at the C ~ u r t . " ~ '  Later. Stone wi.as asked to delete 
from his opinion a relatively innocuous sentence acknowledging the guilt 
of the saboteurs, presumably because it might convey the impression 
that, when they had decided the case, the members of the Supreme Court 
had not presumed the defendants 

In a memorandom to his colleagues. the Chief Justice indicated his 
belief that, at  the time af the July hearing. some of the issues raised by 
defense counsel had not been properly before them, but argued that 
nevertheless the opinion should resolve these questions against the Nazie. 
Otherwise, he said, the Court would be left "in the unenviable position 
of having stood by and allowed six men to go to their death without 
making it plain to ali concerned-including the President-that it had 
left undecided a question on which counsei strongly relied to secure pe- 
titioners' liberty "61 

B .  SUPPORT FOR THE WAR EFFORT 

Although desire to avoid presenting the Court in an unfavorable light 
no doubt influenced the content of the opinion, another factor was mare 
important in determining its character. a judicial conviction that concern 
far individual rights must not restrict the capacity of the nation to wage 
total war. It  is ironic that Lieutenant Colonel Murphy should hare been 
the only justice to excuse himself from the saboteur case, for. as his 
biographer has observed, "Rather than perceiving judicial duty 8s the 

Xote La Ed (Kemp), 8ep 10, 1042, Box 4 i  Frank Murphy MSS, Yiehipan Hl~torlcsl 

H F S , lamornndum far the Conference. Ocf I 1  1942 Box 269. Hugh Black BSS. 
CoUeetionr. Universily af Michigan 

Mmusenpf Diviaion Libran of Conprebr lheieinafter cited a i  Black 113Sl 

Memarandom for the Court. Sep. 26. 1942. Box 68, Harlan h k e  Stone 1188, Manusrnpr 
Division, Library of Cangre i~  (heremaher cited as Stone XS51 
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legitimation of power in a struggle to the death, he conceived of his 
function a8 championing human rights. . . .''Bp 

I .  Viezcs of Justice Robed Jackson 

In this respect Murphy's views differed substantially from those of 
Robert Jackson, who sought to convince other members of the Court 
that "the majestic generalities ofthe Bili of Rights designed to safeguard 
OUT free society" should not be made available to the likes of the sabo- 
teurs. The prisoners were, Jackson argued, part of the enemy's military 
forces. He believed there were "the soundest reasons why courts should 
refrain from revieu,ine in any way orders of the President resnectine 

I " "  . _  
prisoners of war.'' As Jackson saw it, the handling of prisoners "is part 
of the work of waging war."" 

"The magnitude and urgency of the menace presented by this hostile 
military operation and the measures to meet it," he contended, "were 
for the Commander in Chief to decide." In Jacksoda opinion, not even 
Congress could restrict the President in the discharge of such warmaking 
responsibilities.6' "I think," he said, "we are exceeding our powers in 
revieu<ng the legality of the President's Order and that experience shows 
the judicial system unfitted to deal with matters in which we m u t  present 
a united front to a foreign 

b. Views of Justice Felix Frankfider 

As Jackson acknoiuledged, none of his seniors in service on the Court 
shared these viewu-s, characterized by Black's clerk, John P. Frank, as 
"an expression of complete executive authority."ee But Justice Frank- 
furter came close to doing so. "The ultimate Constitutional basis for the 
President's right in utilizing an instrument like the McCoy Commission 
is his power as Commander in Chief to conduct the war," Frankfurter 

*S .W Haward, ~ u p m  note 7 ,  at 277 
Memorandum by Justice Jacksan. Oet. 22, 1942. Box 268, Black MSS The entm handhng 

of the saboteur c u e  WBI, of eaurre, prsdicsted on rhe asrumptm t h u  the defendanfa were 
101 pnmnera af liar Had they been POX'S. their m a l  and execution8 would have been 
blatant v ~ d a i h n ~  of Lhe Geneva Conventmn. 

Memarandm by Ir. Justice Jacksan. undated, Box 269. Black MSS 
Memorandum by Mr Justice Jackson. Oer 22, 1942, Bar 268, Blsek MSS 

.d I d  , John P. Frank. Memo ta hlr. Justice Black, undated. Box 269, Black MSS. 
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observed. It was not far judges to question the Chief Executive's inter- 
pretation of legislation "bearing on the exercise of this military power," 
nor to meddle in "the actual combative aspect of war? 

In fact, the trial of offenses committed far from any actual fighting had 
so little to do a t h  the combative aspect of the war that excellent legal 
minds considered it the sole province of the civil courts.@ Frankfurter 
could not accept this idea, for inherent in it w s  the poacibiiit>- that 
jurists, whose opinions he, like his friend Judge Jerome Frank. aeems 
to hare regarded as "rather absurd ta bother about" when America WE 

fighting for survival, might interfere in some indirect way with the na- 
tional crusade." In a document mrculated to his eolleagues, most of which 
consisted of a fictional but revealing dialogue between himself and the 
saboteurs, he noted that aome of the best lawyers he knew rilere then 
serving with the armed forces and predicted how they would react to 
anything less than unanimous rejection of the constitutional arguments 
advanced by the saboteurs: 

What in the hell do you fellows think you are doing? Haven't 
we got enough of a job trying to lick the Japr and the Nazis 
without having you fellows on the Supreme Court dissipate the 
thoughts and feelings and energies of the folks s t  home by stir- 
ring up a nice YOU- as to who has what power. . . '' 

Frankfurter seemed anxious, not merely to avoid the wrath of thew 
u-&or attorneys, but actually to join them in what he considered "a war 
ta save civilization itself from submergence."" Stone. Jackson, and other 
members afthe Court apparently shared his desire to enlist In the national 
military effort. Even Yurphy contracted a case of "war fever." ahich 

Felix Frankforter. Memorandum. undated. Box 269. Black YSS Frankflwer made an 
identical statement 8" B letter of Sep 14 1942 fa Stone. Box 68 S!one YSS 

*Charles Burlingham to Franlifuner. June 28, 1942. Box 35. Felix Frankfiner YSS. 
Xanusenpt Division Library a i  Congress lhereinaffer cited at. Frankhrter MSS) 

*John P. Frank to Frankhter.  So\ 13. 1842. Box 5 5  Frankiurter MSS 
.OBax 269. Black klSS 

'I Address by Assacisre Justice Felix Frankfiner at the Inauguration of Dr H m ?  1 
wnghf as sixth president of the Cit? College of Ne* Yark on WYadneidsy Sep. 30 1912. 
Box 196, Franlihirter MSS 
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inspired him not only to volunteer far h y  service but to become an 
active propagandist far America's crusade against the Axis. During its 
summer of '42 the Supreme Court, mentally at least, went to war.'z 

C. EFFECT OF THE PRESIDENT'S 
PROCLAMATION 

Having enlisted in the fight against the Axis, the Court's members 
deciined to "grant individual rights against ow military authorities u,hich 
our enemiea would never reciprocate toward captured Americans."7s Only 
the first of the five propositions of the defense won their approval. As 
spokesman for all of his colleagues, Stone announced that nothing in 
Roosevelt's proclamation had precluded ' 'acce~s to the courts for deter- 
mining its applicability to the particular ease," and that neither the pro- 
clamation "nor the fact that they [nerel enemy aliens" had barred the 
saboteurs from obtaining judicial consideration of their contention that 
the military trial had been illegal and unconstitutional." 

The Chief Justice was not being entirely candid, for the proclamation, 
although wretchedly drafted, did appear designed to bar prisoners such 
as the saboteurs from seeking any relief at all in the civil courts, including 
writs of habeas corpus. Further, the proclamation seemed to forbid non- 
military tribunals from entertaining any proceedings at all brought on 
behalf of such defendants. By distorting the meaning of the proclamation, 
the Court was able, without directly challenging the Commander-in- 
Chief, to announce that, even in wartime, habeas corpus would always 

J. W. Harard, svpm note 7. at 272. It should be noted, however, that Stone turned 
daxnan offer from Roasewlt t o  head up aniniertigationaf the rubber shortage. Although 
Franldurter had recommended him for the araignment, the Chef Justice considered if 
mappmpnste for a judge to participate m the busmeas of the leglslatire and exeeufive 
depmments Rameveit and Flanhrter: Their Correspondence 19291941 BL 66244 (M 
Freedman ed. 1967). 

18 Memorandum by Juatice Jackeon, Oet. 22.  1942. Box 268. Blaek MSS. 

Es pmie Quum, 317 U S ai 25 
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remain available to test the legality of executive actions.'" History die. 
tated caution in the assertion of this principle, for when Chief Justice 
Roger Taney, in reliance on it,  had ordered militaq authorities to deliver 
up a prisoner during the Civil War, they had defied his order, thus 
revealing the helplessness af the law before the power of the sword.'R 

Stone and his colleagues managed to announce the continued availa- 
bility of the courts in a manner that did not threaten to result in euch a 
demonstration of the relative impotence of the judiciary, but they 
achieved this procedural success only at the Cost of badly undermining 
substantive judicial control of miiitarl. power. The Coun rejected com- 
pletely the defense contention that the proclamation had been uneansti- 
tutional and invalid. In issuing it, Stone said, the President had exercised 
authority conferred on him by Congress m the fifteenth article of war 
Actually, that provision, designed to restrict the court martial jurisdic- 
tion the legislature was creating, said of military commissions merely 
that they might be used to try offenses already made tnable before such 
bodies by either federal statutes or the law of war. Thus, contrary to 
Stone's contention, it did not so much grant authority as disclaim intention 
to take away any then in existence." 

The C a w t  diaposed of the defendants' constitutional a r p m e n t  m an 

The pmeiamafran read 

ISlueh persans shall not be privileged to seek m y  such remed? or pmcaedmg 
sought on their behalf in the courts of the Unrted States or its States. fernfanes. 
and po~se~i ions .  except under such replat ions as the Attorney General. urth the 
approvsl offhe Secretary of War. ma? from time to time prexnbe 

Note 19, wpm. 

E x  pa& Memman, No. 9487, 17 F. Car 144 ID C D. hld 1861) 

Article 15 a i  the M i c l e a  of War declared 

[Tlhe pr~mel~na of t h e e  BILicles confemng jwisdietion upon COYRI martial shall 
not be eonstmed 8% depriringmilitary e0mmimm~ or other miiifa" cribvndr 
of concurrent ju8dictian m respect of offenders or offenses that by icatufe 01 by 
the isw a i  wm ma" be tnable br such mihisrv c o r n r n i ~ ~ i m a  or other milfan.  
tnbunair 

317 U S  at 27 
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equally dubious fashion. Unabie to find any provision in the nation's frame 
of government which explicitly authorized either Congress or the Pres- 
ident to provide for the trial of such persons before a military commission, 
it stimed together Several powers of each and concluded that the totality 
gave "the National Government" the authority to do so. Some of the 
constitutional prohibitions to which the petitioners had pointed, Stone 
simply ignored. By going to such lengths to justify Roosevelt's procla- 
mation, the Chief Justice, whiie presewing the form of judicial review, 
gutted it of substance. 

He went an to brush aside the contention that the order creating the 
commission had been invalid because it failed to comply with the pro- 
cedurai requirements of the Articles of W a r  Arguably, Congress had no 
authority to impose restrictions upon the Commander-in-Chiefs dealings 
with enemy belligerents, but the Court sidestepped this constitutional 
problem, simply holding that the cited provisions s e r e  inapplicable to 
this case. 

Although ail of its members agreed that the Artieies of War afforded 
no basis for the ismance of writs of habeas corpus, the Court was, Stone 
acknowledged, divided as to why this was SO. Some justices insisted that 
none of the articles applied to military commissions, but others believed 
only that use of the procedure called for by the President was not fore- 
closed by those to which the defense had pointed. That all the judges 
had started with a conclusion and worked backward to find reasons jus- 
tifying it was painfully obvious. 

D. USE OF MILITARY TRIAL JUSTIFIED 

Although less transparently the product of efforts to reach a prede- 
termined result, the Court's discussion of why a military trial of the 
defendants had been proper exhibited a similar reluctance t o  challenge 
the Commander-m-Chief. As Stone put it, 

An important incident to the conduct of war 1s the adoption of 
measures by the military command not only to repel and defeat 
the enemy, but to seize and subject to disciplinary measures 
those enemies who in their effort to thwart or impede our mii- 
itary effort have violated the law of war.'a 

'I I d .  at 28 
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The judiciary should not interfere with detentions and trials ordered by 
the President "without the clear conviction that th 
the Constitution or l aws of Congress. . . . ."he said 
Court war that the drticles of War authorized mi 
try offenses against the laas of war 

The fact that Congress had failed to define by statute all the acts 
condemned by the l a w  of war did not affect the legality of using a m h . r y  
commission to dispose of "unlauful eambatants"-persons, such as spier 
and aahoteurs, a h o  had passed through military lines out of uniform- 
because that class of defendants histoncall? had been punishable by mil- 
i t a n  commission. In issuing his order creanng the body that tned the 
Nazis. the President had undertaken to exercise the power conferred on 
him by Congress "and also such authority as the Constitution itself e'ves 
the Commander in Chief t o  direct the performance of those functions 
which may constitutionally be performed by the militar! arm of the n a t m  
in time of a a r  ''@O What the authority %as. the Court did not bother to 
say. 

But the Court's members ciearlg rejected the claim that the President 
had violated the saboteurs' rights by denying them civiiian tnals. Stone 
noted that one specification of one charge against the eight had accuaed 
them of gamg behind American lines in civilian dress to destroy war 
industries and matenei. This, he reasoned. amounted to an allegation of 
unlawful belligerenq Ar that offense i m s  one which traditionall) had 
been dealt with by miitary commi ons, neither article 111. section 2 of 
the Constitution. nor the fifth an inth amendments had ever applied 
to it. Since the grand jur) indictment and jury tiial requirements ofthore 
provisions mere the baser ofthe defendants' claim that they were entitled 
to civilian justice. this analysis destroyed their argument. 

Stone's reasoning, h o w l e r .  depended on some rather dubious inter- 
pretation of constitutional lanpape.  The fifth amendment erplicitly ex- 
cepted from its requirement for indictment by p a n d  jury, "CBZBL arising 
in the land or nmal  forces or in the Militia. when in actual service m tlme 
of war or publie danger." From such an express exclusion one would 
normally imply an intent to  include everphing else xhich a promian 

- I d  st 23 

'O Id  ai 28 
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might reach. A similar exception was, according to the Court, implicit 
in the sixth amendment's guarantee of a jury trial, so both it and the 
p a n d  jury requirement would Seem t o  have governed all cams but those 
involving American servicemen, including one8 in which the defendants 
were enemy belligerents. 

Stone, however, concluded otherwise, despite Ex parte Milligan. The 
Chief Justice sought to  distinguish the 1866 case on the basis that Mil- 
ligan, an Indiana Copperhead who had helped to  organize a pro-Southern 
group called the Order of American Knights, had never resided in ter- 
ritory controlled by a hostile government. He also argued that Milligan, 
unlike these defendants, had not been subject to the law of war because 
he "was a non-belligerent," an assertion dependent upon a characteri- 
zation of the Copperhead conspirator as "not part of or associated uith 
the armed forces of the enemy" that considerably distorted hiatarieal 
reality.81 The American Knights allegedly had platted an armed uprising 
in Indiana and had sought Confederate military assistance." 

Milligan's case may have differed significantly from those of the Ger- 
man aliens among the saboteurs. But Haupt, like Milligan, was a United 
States citizen and apparently not a member of the enemy's armed forces. 
Other than Haupt's brief stay in Germany-part of an ill-fated around- 
the-world odyssey that began when he fled Chicago for Mexico afkr 
impregnating his g i r f i end-and  his re-entry into the United States, 
nothing of legal signiticance distinguished his case from Milligan's.' As 
a citizen charged with engaging in activity that amounted to levying war 
against the United States and giving aid to its enemies, Haupt should 
have been tried for treason." 

Id. st 05 

=Nema, The Cue ofthe Ceppmhead Cmqiatoi. esany in Q u l r n l a  that Have Shaped 
the Comtitution 1W 0. G m t y  ed. 1W). 

=E. Rnehlis, supm note 1, at 5 7 4 ,  82-33 

*In hiaaxtenaivLlyrPiePrehedatvdyofthei.woffrraaoninth~ UnitedStstes,J. Wlllprd 
H m t  erpresaes the view that- 

where the defendmt is ehugd with conduet invoiviw 811 the eiemenla of treaaon 
w t h n  theeenstitutiond definrt~anand LhegravsmenaltherceuentionpgPlnat hun 
i s  M effort to SubveR the government, or .id ita enemiea, it wodd ~ e e m  10 
d i i r e p r d  the p o k y  of fhe Constitution to pemt him to be b e d  under another 
chnrge thm 'tiemon ' 
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Stone realized this, but after failing to find a satisfactory justification 
for the fact that the government had not tried him for that offense in a 
civil court, he resorted to  repeated references to Haupt's offense a8 
"unlawful belligerency," apparently hoping that giving it another name 
would somehow alter its identity.86 Even if correct, his characterization 
of Haupt's offense was not an adequate response to the claim that Mzl- 
ligan governed this case, for although the Chief Justice was able to cite 
numerous examples of trials of unlawful belligerents by American mili- 
tary commissions, all of them predated the 1866 decision.' 

In an even more cavalier manner, Stone disposed of the apparent 
inconsistency between his resolution of Quirin, and traditional wisdom 
concerning the reach of the army's judicial power. Despite the fact that 
the ruling he was making was bound to inject an element of confusion 
into this area of the law, he remarked casually, "We have no occasion 
now to define with meticulous care the ultimate boundkes of military 
tribunals to try persons according to the law af war." The only guidance 
the Chief Justice offered to the lawyers and judges who would have t o  

of Reason m t i e  United States 1 4 7 4  (1971) 

In B letter ta the Author. dated September 26, 1978 and wlltlen d e r  reading M early 
dr& of this Bltiele. Profeasor H u n t  expreised the following view. 

The Court's summary dismiasd of the tieason clause as Omphedly) qualified by 
the (not well defined1 law8 of war deems lo me t o  releet the pieiumptlm of policy 
whhlch the Constituuon intended The Court  should have inslated on applpng the 
treason clause to Hmpt'e m e ,  not out of any doubt about Haupt. but in rerpeet 
to the Constitution's genernl e m e m  for the future handling of the offense 

It  should be noted, however. that one delegete to the Canslltvlional Convention, Rufus 
KingofNewYork. didsaythatcongresamigh! (al~houghnarthntitahouidlpunishcapitaliy 
under other nameswhat might beeslled t i w o n  8. Chapm, The AmeneanLaw aflreivon 
83 [1961]. Whether Hnupi could have heen prosecuted for t m m  depended. of COYIB~, on 
whether or not he wa B United States citizen, M issue the Court ehoae not to IPSOIY~ It  
faok the po8itm that m any event eifwnbhip could not relieve M "enemy belbgerenf" a i  
the ''eonsequen~e~" of udnwful  belligerency 317 U S at 20, 37. 

-Stone 10 Boaky (his elerkl, Aug. 20, 1942. Box 88, Stone MSS 

317 u s a 2 4 3  n IO 
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west le  with other cases in the future was the unenlightening observation 
that the saboteurs "were plainly within those boundaries. . . .''si 

Stone's purpose was not to elucidate the la!%-, but rather to justify as 
best he could a dubious decision. Stone realized Haupt should have been 
tried for treason in a civil court, and despite the efforts of Justice Frank- 
furter to persuade him that the provisions of the Miclea of War relating 
to appellate revieu- did not apply to military commissions convened by 
the President, he remained uncanvinced that the handling of that facet 
of the case had been completely proper." Although ultimately finding 
more support for his colleague's position than he had expected, Stone 
confessed he could not "say that I am over-enthusia8tie about [it]." After 
completing that portion of his draft opinion, he wrote to Frankfurter, 
"About all I can say for what I have done is that I think it will present 
to the Court all tenable and pseudo-tenable bases for decision."" 

On the imue of whether or not the fifth and sixth amendments forbade 
trial by military commission of persons unaffiliated rTith the American 
armed forces, Stone may have believed what he wrote, but he had to 
admit that there was little authority for his position." Far from being 
compelled by the status of the prisoners to hold them amenable to army 
justme, he enlisted one of his clerks in a calculated effort to "show that 
petitioners are unlawful belligerents in the International Lan  and Law 
of War sense." in order that their case might "be distinguished from that 
of Xilligan. . . ."*I 

Distinction of Quinn from the earlier mling wab essential, Justice 
Black thought, if the Court WE to aroid subjecting "every person in the 
United States to trial by military tribunals for every violation of every 

I d  sf 4 M 6  

I I d ,  Stone t o  Frankfurter. Sep 16.1942. B o r 6 8 ,  Stone YSS for Fran~fulrer Jponfian, 
bee the undated memarsndum by him LO Box 269. Black hlSS. 

Stone to Franlifurter. Sep 16. 1942 Box 1. Stone YSB 

sl Stone to Bosky and hlornaan. Aug 11, 1912, Box 66. Stone I S S  

* Sfane t o  Boak?. l u g  9 1942, Box 68, Stone MSS 
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rule of war. . . ,"92 But the Court as a whole w-a~ less concerned about 
preserving constitutional limitations on the judicial power of the armed 
farces than with endorsing the way in which Roosevelt had disposed of 
the saboteurs. Urnatever its defects, Stone's opinion served that purpose. 
Because most iegal commentators agreed with what the Chief Justice 
was trying to accomplish, they found unobjectionable bath the Quinn 
ruling and the way he had justified it. While the law reviews applauded, 
Court and eauntly, having, a8 an army lawyer put it, sent "to death or 
to a shameful living death those eight who treacherously sneaked paat 
our borders , , , turned away and gave full attention to the grim task 
ahead.'qs 

VII. SUBSEQUENT DEVELOPMENTS 

Although the saboteur case itself soon slipped from the thoughts of a 
nation preoccupied with winning a war, the judicial ideas and attitudes 
reflected in the Quirin opinion persisted, menacing individual constitu- 
tional rights long after the final defeat of Germany and Japan The prab- 
lem was not that the Supreme Court had consigned the defendants to an 
unjust fate (for all eight were clearly guilt?. of serious cnmes), but rather 
that it had accepted as virtually axiomatic the proposition that the guar- 
antees of the Bill of Rights must not be allowed to interfere with the 
nation's capacity to fight its enemies. The Court had also adopted the 
corollary that it was for those actively involved in the buaners of war- 
making, rather than for judges, to decide what actions might be justified 
by the pursuit of victory 

Attorney General Biddle, who understood the significance of Quinn. 
informed Roosevelt that the Court had ruled that, where the law of war 
applied, the Constitution did not. "Practically then, the Miihgan case IS 
out ofthe way and should not plague us again," he assured the President.l' 

*Black to  Stone. Oet 2. 1842, Box 269, Black llSS 

The quote 1s Rom C Bernstem, ~upra note 4, at 189 For other examples of duppon for 
the Supreme Court from legal eommentafars. see Dorothy W~lbourn. Conrtifufianai L a v ~  
P m c r  a/Coufi to Rsireu Jxnadzttion of Mdttory Cammiaaron, 31 l l l i n o i ~  B J 218 (1943). 
and Comment. Constilutmnd La+Saba&urs and the Junsdnt?an of illiliinry Cammcs 
mm, 41 Michigan L Rei 481 (1942) One student note. 29 Unii of Vumnia L Rei' 317 
11942). did evrdenre some meade about the ~mphcztians of the Qumn decision 

* Memorandum for the  President, OF8603, TDR MSE 
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What Biddle meant, of cour%e. was that the Commander in Chief no 
longer had to aomy abaut the Supreme Court interfeering, in the name 
of individual righta, with measures which the political branches of the 
government considered necessary to the ivar effort. That he did not hare 
to worry suggests that American civil liberties were in a perilous position. 
World War 11, it i8 true, produced far feeaer abuses of mdividual rights. 
particularly freedom of expression, than had World War I .  But this was 
due largely to the virtual absence of domestic opposition to the national 
military effort, and to Biddle's determination to limit sedition prosecu- 
tions. 

As sereral scholars hare noted, neither the country, nor its political 
and intellectual leaders. nor such organizations as the dmerican Civil 
Liberties Uman, were truly libertarian in their outlook. Those individuals 
who fell outside the very broad national consensus supporting the i%-ar 
needed protection from judges willing to enforce the Constitution's guar- 
antees. Because of its total war mentality. the Supreme Court aas not 
alivays willing to  provide such protection,@j 

A DECISIOSS P R O T E C T I S G  CIVIL RIGHTS 

Is F Biddls In Brief Authorit? 23445 :1962). P Ilurphb. 8upm note 6. at 2?%26, R 
Palenberg. mpm note 3. at 3b65 G. Perretf Day; of Sadness. Years of Triumph 36743 
11974) Preston. Shadova o f R  YT a n d t ' m , .  eaia) in The Pulse of Freedam 152 (A Reitmsn 
ed 1975) J I1 Burns. Roosereif 2 1 6 1 7  11070) 

li P Murphy. ~ u p m  note 6. at 22k70. R Polenberg. s u p m  note 3. at 19. E. Corwm, m p m  
, nota 5 .  ai 10607  h Mason, w p r a  note 6 ,  at  598 For dmen!me ne,w&. see G Perreft. 

mpro note 96, at 3 6 s d i .  and R .  hlcClorke) The Madern Supreme Court 45-53 I19iPI. 

' Duncan \, Kahsnamoku. 327 l! 5 301 I1915! Cramer \ United States 325 U S. 1I1945! 
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fighting still raged, but this case did not iniolve even an apparent threat 
to the war effort." 

Some of the high tnbunal's decisions did thwart attempts to repress 
aupponerr of the enemy, but these cases turned an rather narrow issues 
of s ta tutaq interpretation and sufficiency of the evidence.yg Probably 
the beat explanation for them is that the dissident defendants simply did 
not appear ta represent anything more than a lunatic fringe, so tiny that 
its propaganda activities could not poaaible hamper the fight against the 
Axis. Indicative of this ia Justice Murphy's comment, made while freeing 
twenty-five Buddhists in Keegaii u L'Tited Slates, that he and his col- 
leagues were "not unmindful of the fact that the Vnited States is now 
engaged in a total war for national survival and that total war of the 
modern variety cannot be won by a doubtful, disunited nation in which 
any appreciable sector is The implication was that, if the 
Court had believed the Buddhists posed a threat to the nation's unity 
and fighting strength. it would have ruled against them 

Murphy and his colleagues had succumbed ta a constitutional relativism 
of individual rights vary inversely with 
e seemed to threaten the capacit? of the 

nation to wage war against its enemies Thus, Hugo Black, although he 
had accepted Stone's Q n ; m  opinion. could declare emphatically in a 
January 18. 1946 letter to the Chief Justice dealing with Dunean U. 
Kahanamoku, "the W d l z g a ~  majonty opinion in my judgnment expre 
constitutional views that were sound then [in 18661 and are sound nor?. 

B. THE JAPANESE-AMERICAS  ISTERSME,VT 
CASES A,VD SCBSEQL-ENT DEVELOPMESTS 

So too, the same Court that freed pro-German propagandists could 
stand by ahile the Army removed loyal Japanese-.\mencans from their 
homes on the West Coast and hauled them off to inland concentration 
camps in what Edward S Corwin, in 1947, identified as "the mast drastic 

I Rest V r o m a  Stare Board of tducarian v. Barnerte. 319 I. E 621 (1913) 

Keegin Y Cmred Stales. 325 U 5. 4% 11945): Hsmel v. h i r e d  States. 322 K 5 hS0 
(1944). V m e c k  I. Umred States, 313 U 5 236 (19431 
Irn 326 l! E 81 6S9. 

10, Box 72. stone >IS3 
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invasion of the rights of citizens of the United States by their own gov- 
ernment , , , in the history of our nationPo2As justification for this abuse 
of a racial minority, the justices accepted pleas of mdi taq  necessity, 
although the military situation on the Pacific Coast in no \\-a). required 
what the government had done.'03 The Court's reasoning r ~ a s  that "when 
under conditions of modern warfare our shares are threatened by hostile 
forces, the power to protect must be commenaurate with the threatened 
danger. . . . 'I If individuals suffered, that was mawidable, foor "[alll 
citizens alike, both in and out of uniform. feel the immct of war in preater 
or lesser measure."'M 

Where , , , the conditions call for the exercise ofjudgment and 
discretion and for the choice of means by those branches of the 
Government an which the Constitution has placed the respon- 
sibility foor war-making, it is not for any court to sit in review 
of the wisdom of their action or substitute its judgment far 
them.'06 

These Japanese-American eases, ar Cornin pointed aut soon after the 
uw ended, "brought the pnnciple of constitutional relativity to the high- 
est pitch yet. . . ."IR He was too close to postwar developments to notice 
that this principle had not ceased to operate on VJ Day Confronted 
with military demands for a free hand in dealing with enemy uw erim- 
inals, the Court soon undermined even the jurisdictional achievement it 
had recorded in Quirin In a series of eases decided between 1548 and 
1550 it consistently refused to consider granting umta of habeas corpus 
to German and Japanese prisoners challenging their convictions by 
American and Allied military tribunals abroad. Indeed, despite the per- 

"" E Camin. s i g m  note 5 .  at 91 Belated efforts to ~epair the damage _e unddemnp A 
bill before Conpess. 3 1M7. a a u l d  esrabliah a commission to inredtigate r h a f  harm was 
done the Japanese-Americans by the reloeation. and t o  recommend r e m e d m  Senate Cam- 
rmttee on Goremmentd M u s ,  Comrm~aion on Wartime Relocanan and Internment of 
Civdiani Act. S. Rep No. 96761, 96th Cone.. 2d Seis (1980) 

I* Karematsu s. United Stares. 323 C 3 at 219 and 220 
Hirsbnpashi v United Statsi ,  320 0 S at 03. 
E Conr-m, upm note 5 ,  sf 100 
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adtent protests of a minority of ita membership, the Court declined even 
to grant them the sort of hearing it had accorded the saboteurs."r 

Motions filed b>- United States citizens subjected to mihtar) justice m 
Europe and Japan fared no better. Ar these requested unconstitutmnal 
exercises of original jurisdiction. me could not fault the Court for re- 
jecting them. Bur except in the last of nine cases. only Black and Rutledge 
were willing even to state that its action should not be taken as preju- 
dieing the filing of the same petitions in appropriate d i s tmt  COUITI.~" 

Equally disturbing was the fact that in the o n l i  one ofthe foreign iiar 
criminal CPSSS not disposed of with a per curiam apmmon too brief to 
explain the decision. the Court held that habeas carpus %as unaiadable 
because, m creating the militan- tribunal that had tried the petitioner. 
General Douglas Nae.4rthur had acted as an agent of the Allied Powerr. 
rather than of the United States. Jy In a concurring o]mmn. Douglas 
pointed out that at some future date "an American citizen mqht  stand 
condemned" by such a tribunal, and if"no United States court can inquire 
into the lawfdness of this detention. the mihtary h m e  icquired, contrary 
t o  our traditions (see Er por te  Qe,,r77, 
us s.110 

, I a n e s  and alarming hold on 

Actually, It was not B O  much the m h t q  as 4 a r  itself that had gamed 
a hold mer the rights of the American people. Three years after the 
sumender of Germany and Japan, the Supreme Court continued to ju t i fy  
challenged governmental actions as war measures. In  Liidecke 1 Woi- 
k w s ,  a decision upholding an order deporting a German as an enem) 
alien after the fiehting m Europe had ceased, the Court emphasized the 
fact that the "state of war" had not >e t  been officially terminated by 
treaty, legislation. or presidential proclamation. I t  was for the political 
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branches of the government to bring the conflict legally to an end, it 
said.ILL But the Court also upheld as a valid exercise of the war power 
the Housing and Rent . k t  of 1947, a statute enacted after publication of 
the December 31, 1946 presidential proclamation officially terminating 
hostilities. In that ease, the justices insisted that the Constitution gave 
Congress postwar authority to remedy evils that had arisen from the rise 
and progress of the wars.'1p 

C .  THECOLDWAR 

Among the prablema that necessitated use of the war power after 
fighting ended, as Justice Frankfurter indicated in a footnote to his opin- 
ion in Ludecke, were certain changes in Europe greatly affecting Amer- 
ican foreign policy and national security.LLS For Frankfurter and his eol- 
leagues, World War I1 never ended: it amply dissolved into the 
developing Cold War between the United States and the Soviet Union. 
They saw this new international conflict as justifying the continued use 
of emergency povers onginally made operative by the shooting war 
against the Axis. 

Thus, when the Justice Department refused, without even granting 
her a hearing an allegations of espionage based entirely on hearsay, to 
allow B w'ar bride who was originally from now-Russian dominated Czech. 
oslorakia to enter the United States, the Supreme Court upheld its 
action."' In so doing, the Court relied on legislation passed by Congress 
in June 1941 which authorized the President to impose additional re- 
strictions on entry into the country during the national emergency he 
had proclaimed on May 27 of that year. "The special procedure followed 
in this case u-as authorized not only during the period of actual hostilities 
but during the entire war and national emergency . . .," the Court de- 
clared. "The national emergency [hadl never terminated," it noted, and 
"a state of war still exists."L15 

Because the Russian-American confrontation prevented conelusion of 
a peace treaty with Germany, World War I1 had become legally, at least, 

335 U S 160 (1543) 
' U'oads r Cloyd \ V  Miller Co 333 U.S 138 i151E). 

In* 331 U.S at 168 n. 14. snd sf 110 n 15 
4 Knauf >, Shaugnesi). 338 U S  121 (1950): D C u r e .  The Great Fear 2 6 1 4  i197S). 

338 V S at 546 
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perpetual. I t  was haaerer ,  not this technicality but judicial attnudea 
that kept American constitutional law on an emergency ioootmg. The 
response of the Supreme Court to cases spawned by the Cold War and 
the often-hysterical domestic ann-Communism that accompanied it was 
reminiscent ofthe uay the high tribunal had rebuiied the ZTazi saboteurs 

Even when handling litigation that did not actually m w l v e  the aar 
powers of Congress or the executive, the Court displa)ed the same read- 
iness to sacrifice constitutional rights to what the politi~al branches char- 
actenzed as the demands of national security that had prevailed in E? 

. irnited States, in order to uphold the 
American allies. the top leaders of the 

Communist Party of the V'mted States. ioor teaching and advocating the 
violent overthrow of the government, it adopted an adjustable definition 
of freedom of speech under which the meaning of that nght in any given 
emtext depended on the gravity a i  the evil the authoiities sought t o  
prevent discounted by the improbability o i  its ~ccurrence.~'~ 

Here v a s  the same sort ofrelatinsm to which the Court had succumbed 
in 1942, and it reached this result for similar reasons. The author of the 
Dennis opinion, as well ad that in another important first amendment 
case, Amaman Co,nnimleations Assae;otion i Douds in which the 
Court upheld the anti-Communist affidavit pranaion a i  the Tait Ha&>- 
Act, was Fred Vinson uho  had succeeded Stone as Chief Justice in 
1946.L" Asked later to explain these rulings and Tinson's attitude toward 
civil liberties generally, two of his lau clerks emphasized that the former 
Secretary of the Treasury had '>uat gotten promoted imm a wartime 
administration.'' In  a Cold War, as in a hot one, the government had to 
protect itself. Vinron believed. Conrequentl?, he did not have "a hell of 
a lot of patience with some of the iaar out civil libertaiians.'"" 

VIII. COKCLUSION 

Eventually, Vinson \%-as replaced as C h i d  Justice by a man who did 
have such p a t i e n c t E a r l  Warren. Under Warren. the Supreme Court 

'l,%41 u s 494 r195l l  
"339 U S 3EZ I18101 
n1 Inferilea \>ith Hoxrrd J Trleneris and S e l f a n  S I m o x .  Feb 27 1976, €'red hl 
V m a n  Oral Hisfon, Project. U m > e n s j  of Kentuck). ar 30 and 32 The 5rif OYOIC IS i ron  
Tneneni. the second ha Bmax 
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shook off its total war mentality and displayed an invigorated concern 
for civil liberties. But, in the opinion of this umter, for more than a 
decade after the Summer of 1942 the judicial attitudes that led to the 
decision in Er pads  Quirin continued to dominate the Supreme Court 
and to endanger the constitutional nghts of the American people. In 
deciding the saboteur case the Court had fallen into step with the drums 
of war. For so long as its members marched to their beat, the Court 
remained an unreliable guardian of the Bill of Rights. 
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FEDERAL RULES OF EVIDENCE MAYL\'UAL* 

Stephen A. Ssltzburg** and Kenneth R. Redden,"" Federal Rules of 
Evidence Masual Charlottesrille, Virginia: The Michie Company. Sec- 
ond edition, 1977, pp. xxxi, 875. Cumulative Supplement for 1580, pp. 
347. Price: 550.00. Publisher's address: Michie Bobbs-Uerrill Co., Inc.. 
P.O. Box 7687, Charlottesville, VA 22906. 

Reimiewed by Lieutenant Colonel H m b d  1. Gree,i*" 

The history ofmodem mditary cnminal law is measured by three major 
landmarks. The first was the enactment in 1550 of the Uniform Code of 
Military Justice.' The seeand. 18 gears later, i ~ a ~  also statutoq-, the 
Military Justice Act of 1968.' This year the thlrd major landmark has 
been established. On 12 March l9@0, the President, by E x e c h e  Order, 
amended the Manual for Courts-MiIartial and promulgated the Military 
Rules of E v i d e n ~ e . ~  

'The opinion8 and tont lui ioni  presented m this book reiieu and I" the book itself %re 
those of the  authors and do not nererisnly represent :he l i e n s  of The Judge Adiocate 
Generals School. the Department oE the i n n )  or an) other goiernmenfal agencr The 
book here resieved is briefly noted at  page 130 btlorv 

' Cnrform Code of IldBar) Justice. ch 169. 61 %at lo8 19iOl. codi f ied  mt 10 I S  C 
5 E 801-940 119761 

j m t a V  ~~~t~~~ A ~ I  1968. pub L SO 9 ~ b 3 ~ .  a2 stat  1335 

j E x e c .  Order Ua 12,198, 45 Ped Reg 16.932 ( 
of the new Military h i e ?  of Evidence. bee the 
Lawye?. the monthly campamar t o  !he gu8rter 
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The new N I ~ S  make sweeping changes in military law. The Manual 
evidentiary rules' have been abolished and replaced with a new code of 
evidence which substantially adopts the Federal Rules of Eisidence, ex- 
cept in two sections. Section I11 of the military rules is, in large part, 
a codification of fourth, fifth, and sixth amendment practice and has no 
analog in the federal rules. Section V sets out in great detail the law of 
privileges and differs substantially from the privileges section of the 
federal mles. In contrast, the federal section V, consisting of only one 
rule, prescribes merely that the question of u.itness privileges "shall be 
governed by the principles of the common law as they may be interpreted 
by the courts of the United States in the iight of reason and experience? 

The remainder of the military rules-the vast majority-are aubstan- 
tially identical with and are in fact substantially verbatim copies of the 
federal rules 

The adoption of the federal rules of evidence in 19W made a significant 
contribution to federal civilian practice. For the first time federal evi- 
dentiary rules were codified in one place. As a result the federal prac- 
titioner's continuous need to resort to evidence treatise8 or to case law 
to find the mles of evidence was matelially lessened. 

The adoption of the military rules will not bring to the military prac- 
titioner the same benefits that accrued to his civilian counterpart. Mili- 
tary evidentiary law is and has been for a long time collected in the 
Manual for Caurts.Martid. In fact, 88 a result of the adoption of the 
military rules and the adherence to the wording of the federai rules, the 
military practitioner may find it more difficult to practice under the new 
rules. Heretofore, the Manual for Courts-Martial has set out in great 
detail the minute requirements of all evidentiary rules, one step at a 
time, in by-the-numbers fashion. 

In contrast, the federal rules and now the new military rules are not 

4 The aid _le% are set forth in chapter XXVII, Xlanuai for Courts-llamal. Unfed Statea, 
1960 (Rev. ed.). 

b Fed R End 501 

~FederalRuleiofEuidence,Pub L No 9M95,  =Stat. 1926(1041,i~dri lrdot28U.S C 
App (1976). iaog title' Rules of Evidence for L'mted States Couns and XaptraLer. 
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a8 detailed and require more reading "between the lines" to understand 
and apply. An example of this difference is shown by the disparate treat- 
ment of the reply doctrine. The Manual for Courts-lrlartial, in paragraph 
143b, states: 

A letter or similar written communication, or a telegram or 
radiogram, purporting to he a reply hom the addressee of a 
written or other t jpe  of message shown to have been commu- 
nicated to that addressee or to hare been placed in a reliable 
channel of communication may he inferred to be genuine.. 

The reply doctrine as such is not mentioned in the new rules. Instead. 
the authentication provision of the new rules provides the following. 

(a) General provision. The requlrement of authentication or 
identification as a condition precedent to admizeibilitp 18 satisfied 
by evidence sufficient to support a finding that the matter in 
question is what its proponent claims. . . . 

(b) Illustrations. By way of illustration only. and not by way 
of limitation, the folloeing are examples of authentication or 
identification conforming with the requirements of this rule: 
. . . .  

[41 Dzstinetive characteristics and the lzke Appearance. con- 
tents, substance, internal patterns, or other distinctire char- 
acteristics, taken m coRjunction with circumstances.' 

Since the new i d e s  differ substantially from their predecessors. and 
because in many respects, a8 indicated b?- the foregoing example. they 
are neither as clear nor as detaled, the military practitioner uill need 
substantial assistance m making the transition to the new evidentiary 
rules. 

This assistance can be obtained almost totally from the Federal Rules 
of Ewdenee Manual. The volume is divided into SIX parts. Part One. a 
short chapter on the background of the Federal Rules of Evidence, and 

' I C M ,  1960 (Rex I ,  para 133b(1). at 2130  

r Fed. R Evid 901. 
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Part Four, an essay on the relationship between the federal rules and 
the common law, provide the setting for the use of the rules. Part Three 
contains ancillary changes to the United States Code and to those federal 
rules of procedure that are related to the federal rules of evidence. Part 
Five contains those ruies of evidence which were proposed by the Su- 
preme Court but rejected by Congress. Pari Six is a chart cross-refer- 
encing state law mies of evidence. Included are references to the Xilitary 
Rules of Evidence. 

The heart of this Manual is Part  Two. The official text of each federal 
rule is reprinted and is followed by the editors' comments, the reports 
of the Supreme Court Advisory Committee on the rules, and the various 
relevant congressional reports. These are followed by a synopsis of every 
important federal and state court opinion interpreting the rules, and 
references to other relevant legal authonty. 

In essence the authors have provided in one volume a quick reference 
to all the important and relevant authority pertaining to all the federal 
rules of evidence. The Manual can be used as an initial reference work 
to help the lawyer begin his research and it can provide invaluable aid 
to the trial lawyer and judge when he or she needs a speedy reference 
during a trial. In addition this volume provides the lawyer with infor- 
mation about the drafterdintent, and giws great insight into the policies 
behind each rule. 

It is impossible to overestimate the value of this work. It is to the 
Federal Rules of Evidence what Wright's hornbook is to federal proce- 
dures and what Prosser's is to torts.I0 It is that good. I t  is a cla~sie  and 
it is essential. 

Charles A Wnghf, Handbook of the Law of Federal Courts (3d ed 1976). 

Io William L. Probser, Handbook o f t h e  Law of Torts (4th ed. 19713 
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BOOK REVIEW: 

GOVERNMENT CONTRACTS IN A NUTSHELL, 1979* 

W. Soel Keyes,"* Government Contmcts m a .Vutshell. St. Paul. Min- 
nesota: West Publishing Co., 1979. Pp. xliv, 423. Price: 57.95. Paperback. 
Publisher's address: West Publ. Co., 50 W. Kellogg Blvd., P.O. Box 
3526, St. Paul, M N  55166. 

Reviewed by Lieutenant Colonel Robel? .M. Nutti*^ 

Writers in the field of government contracts abound and proliferate. 
They have waxed eloquent in articles, seholarly in texts or hornbooks, 
and simplistic m surveys which have purported to exhaust the subject- 
"Everything you ever wanted to know . . ." 

Professor Keyes admits that much has been written an the subject of 
government contracts; but, he says, no single volume has yet met the 
needs of those who want B balanced book-broad enough to interest those 
who want a survey, yet detailed enough to treat the subject matter 
properly. "Accordingly, a comprehensive single volume on Government 
Contracts appears to  be needed. Neither treatment of every sub area or 
the resolution of all the conflicting points of view is possible, but critical 

*Thisaorklrnoted inPublicolions R~Eei i .~dandBngny .~o l~dafpage  119aifhepre~enf 

**Pmferior of Law and Dlrsetor of Clinical Law at the Pepperdine Uniiersify Sehwl 
\DIYme. 

of Lam. hlahbu, Califamin 

*'*Judge AdvoeaLe Generah Corps United Stares Army Lieutenant Colonel Xvtf LQ 
chlef of the Labor and Civian Peraonnel Law Ofice. under the Amsfant Judge Advmsre 
General for C I \ I ~  Law. at the Pantapan, Wuhmgfon ,  D C He w&l deputy cammandsnf 
and director of Lhe Academic Department, TJAGSA, Charloltesviile, Vrgmla. 197940, 
and was c h i d  of the Confrart Law Divrrmn. TJAGSA, from 1916 t o  1979 

Lieutenant Colonel Kuft IS ea-author. with M q o r  Gary L Hophnr, o i  The Anh Defi- 
c i i i ry  Art (Remsed Slatules 96791 and Pimdqng Frderol Canlracfs. An Annlysu. I Mil 
L Rev SI l197S), B book re vie^, published at Bs M d  L Rev 13s 119801, and two u t l c l e s  
pvbbshed m Tbs A m y  Lawyer. July I978 at 15, and December 1978 et 8 
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examination of all pnneipal areas may prove helpful at this time."' The 
question is, has Professor Keyes reached this goal in his "nutshell"? 

Even; book should have a plot, even "on-fiction. Something should 
tease the mind. A book should entice its reader as a lure entices a fish. 
In the area of government contracts, this presents a real challenge. But, 
as in all fields of law, government contracts provides an ample number 
of "truth is stranger than fiction" cases to make fun reading with plenty 
of scholastic elixir from literally hundreds of relevant recent cases t o  
assuage serious researchers. I was hoping to find these qualities in Pro- 
fessor Keyes' nutshell, but did not. 

This books contains a broad summary of contents which is encouraging. 
The outline of each chapter is very detailed. Indeed it appears likely to 
corer all the relevant paints that a surrey should 

Setting out, then. an my journey through the contract creation, per- 
formance, and disputes resolution processes, I looked for recent relevant 
cases, succinct statements uith analysis of the l a y  and a citation or two 
that I could u ~ e  in research. I was disappomted. I felt that references 
to cases and regulations were for the most part dated, that IS, late 1960's 
and early 1970's. And while there were some references ta recent sta- 
tutory changes, i.e., the Contract Disputer Act of 1978,2 very few ref- 
erences were to the late 1970's. In fact, the ASPRs (Armed Services 
Procurement Re@ulations) became the DARs (Defense Acquisition Reg- 
ulations) in March of 1978, yet are stili cited as ASPRs by Professor 
Keyes. In certain areas, the l a x  has changed, or the rule has been in- 
sufficiently stated by Professor Keyes. For example, the treatment of 
protests at page 188 suggests that the Supreme Court has set out new 
criteria foilotring the famous Scanwell decision. Yet there is no citation 
to the relevant Supreme Court ease. I t  is DerhaDs Califano 18. Sanders. 
430 U.S. 99 (1977)T 

clause i3 referenced or what the cument state of the Ian really is as of 

h 17 Keyes. Government Contracts m a  Futrhell. preface at XIX. 

* 41 U S C 601 et weq (1978) This SlatUte X T ~ J  i imed info lam by the Prsrldenf on 1 
Xloiember 1978 
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the publication date. Right now, in cost contracts the rule can be suc- 
cinctly stated to be that no o v e m n s  will be funded under the current 
version of the 1966 LOC clause unless the contracting affcer under sub- 
paragraph (b) (of either the FPR or DAR clause) modifies the contract 
in writing, or unless the facts show that the contractor was excused from 
Sving notice because of a past-performance G&A cost increase which the 
contractor could not have discovered in time to eire the reauisite notice 
Professor Keyes omitted this most significant exception when he did not 
refer to General Electne 8. I ' s i ted   state^.^ 

Another questionable reference is found at page 340, the contracting 
officer's conference. The conclusions in this paragraph had to have been 
drawn from draft legislation that did not find its wa?- into the 1978 law. 
There is no requirement in any statute for the conference descnbed here. 
While it may be desirable to confer and the people referred to may indeed 
be the "right levei" for settiement discussions, it 1s misleading to \ouch. 
safe a procedure as fact x-hen it is not. 

Further, the discussion of cardinal change* may be historical only, 
rather than a goad reflection of current l a w  The bottom line is that 
agency boards of contract appeala, just like the Court of Claims, may 
entertain any claim related to a contract.6 This means that either forum 
can look to a clause and provide the express remedy for which the parties 
contracted or, 8 the facts prove a breach, the forum can g a n t  such other 
relief as might be appropriate, i.e., reformation, rescission, or damages. 
We should not, therefore. be as eaneerned with the old law as with the 
new because complete relief can nou be granted by the agency board or 
the Court of Claims 

Finally, I was not pleased with the mixed citation format Sometimes 
cases were cited in the text. Sometimes they were cited in the table of 
authorities,@ but often it was difficult to decide which statement the 
referenced authority was intended to suppan. And then there were times 
when great expanses of material appeared with no footnotes at  all, just 
occasional references to a ease in the text.' For the reader or practitioner 
this proves unsatisfacton. 

J 184 CI. C1. 678 119711 
* K. K q e i .  note 1. mpm, at 2 4 4 4 8  and 351-53 
I 4 1  U.5 C 6071di and 6091s) (19781 
* R Keyes, note 1. mpm, at 37M08 

For an e~ampie.  see R Keyes. nore 1. 8l~pm. 81 26161  

102 



19801 GOVERNMENT CONTRACTS 

All in all, this little book surveys government contracts. It lacks cred- 
ibility, however, as a research tool. 

I really thought the plot had potential, but somewhere along the way 
I lost track of the story. Maybe some day we will see a angle volume 
that does it all. This nutshell is not it! 
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PUBLICATIONS RECEIVED AND BRIEFLY NOTED 

I.  ISTRODUCTION 

Various books, pamphlets, tapes, and periodicals, solicited and undo- 
limted, are received from time to time at  the editorial offices of the 
Mditwy La%, Remer.  With volume 80. the R e m u  began adding short 
descriptive comments ta the standard bibiiopaphic information pubhrhed 
in previous volumes. These comments are prepared by the editor after 
brief examination of the publications discussed. The number of items 
received makes formal review of the great majority of them mpossible. 

The comments in these notes are not intended to he interpreted ad 
recommendations for or against the books and other vn tmgs  described. 
These comments aerve only as information for the p ~ d a n c e  of OUT readers 
who may want to obtain and examine one or more of the publications 
further on their o v n  initiative. However, descnption of an item in this 
section does not preclude simultaneous or subsequent review in the .Mil- 
itary Laic Rerieia. 

Fates  are set forth in Section \’, beloa, are arranged in alphabetical 
order by name of the first author or editor listed in the publication, and 
are numbered accordingly. In Section 11, Publishers or Printers of Puh- 
lieations Noted Section 111, Authors or Editors of Publications Noted: 
and Section IV, Titles Fated, below, the number in parentheses following 
each entry ia the number of the corresponding note In Section V. For 
books having more than one principal author or editor, all authors and 
editors are listed in Section I11 

In Section 11, Publishers or Pnnters of Publications Noted, all fnms 
or organizations are listed whose namea are displayed an the cover or on 
or near the title page of a noted publication. Excluded from this list are 
institutional authors and editors irho are listed in Section 111. KO dis- 
tinction 1s made In Section I1 among copyright onners. Immees. dis- 
tributors, or printers for hire. 

The opinions and conclusions expressed m the notes in Seetion Y are 
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those of the editor of the .Military Laic Revieti,. The3 do not necessalilb- 
reflect the r i ens  of The Judge Advocate General's School, the Depart- 
ment of the A m y ,  or any other governmental agency. 

11. PUBLISHERS OR PRINTERS OF 
PUBLICATIONS NOTED 

Anchor Press, Doubleday C Company, h e . ,  245 Park Avenue, Ken 
York, S.Y. 10017 N o s .  26, 27). 

Broakings Institution, ATTK: Director of Publications, 1775 Massa- 
chusetts Ave., N.M'., Washington, D.C. 20036 (Nos. 5, 17, 18). 

Burke Publications, 1744 West 75th Street, Hialeah, Florida 33014 
(NO. 3). 

Crane, Ruasak C Co., Inc., 347 Madison Aue., Neir Yark, S.Y. 10017 
(K-08. 22. 23 ,  24) .  

Doubleday C Company. Inc., 246 Park Aye., New York. K.Y. 10017 
(Nos. 12, 25, 2 7 ) .  (See also Anchor Press.) 

F a c t s  on File, Inc., 119 West  57th St., Kew York, X,Y,  10019 (So. 
21).  

Government Printing Office (Superintendant of Documents). Wash- 
ington, D.C. 20402 (Nos. 1, 7 ,  13, 14 ,  16). 

Hoover Institution Press, Department F 9 1 1 ,  Stanford University, 
Stanford, CA 94305 (No. 4) .  

John Wiley & S o w ,  Inc., 6 0 5  Third Aye., N e e  York, S .Y .  10016 (No. 
6). 

XichieIBobbs-Mewill Co., Inc., P.O. Box 7587,  Charlottesville, VA 
22906 (KO. 19: Green book rer ien) .  

Naval War College Preas. Nerrport. R.I. 02840 (Yo. 9) .  

Korth Carolina. University of, Press, Chapel Hill, N.C. 27514 (No. 
26). 
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Northrop University School of Lau,  1156 West Arbor Vitae Street. 
Ingleivood, CA 90306 (So. 15). 

Practicing Law Institute, 810 Sewnth Ave., New Park, N.P.  10019 
(KO. 101. 

Prentice-Hali, Inc., Engleivoad Chiis. K J .  07632 (No. 11) 

Sijthofi L Soardhoif International Publishers by, P.O. Box 4,  Wil- 
helminalaan 12, 2400 MA Alphen aan den Rijn, The Netherlands (30. 
21. 

Stockholm International Peace Research Institute, ATTN: Pubiica- 
tions Dept.. Sveavagen 166, S-113 46 Stockholm, Sweden (Nos. 22, 23,  
24). 

Superintendent of Documents, L1.S Go\ernment Printing Office. 
Washmgttan. D.C. 20402 (Nos. 1, 7 .  13, 14,  16). 

Taylor L Francis, Ltd., 10-14 Xackhn Street, London WCZB U F ,  
United Kingdom (No&. 22,  23, 2 4  

U.S. Government Printing Office (Superintendent of Documents), 
Washington, D.C. 20402 (Koa. 1, i. 13, 14, 16) 

University of North Carolina Press, Chapel Hill, N.C. 27514 (No. 26). 

West Publishing Companb, EO fi-. Kellogg Bhd . .  P.O. Box 3526, St 
Paul, MN 65166 (Nos. 8. 20:  Nutt book review). 

Wiley, John, L Sons, Inc., 605 Third Are. ,  Nerr York, N,Y. 10016 
(So. 6) .  

111. AUTHORS OR EDITORS OF PUBLICATIONS 
NOTED 

h e d  Forces Inioormation Service, Code of the r .S  Fightzng Force  
(No. 1).  

Barry, Donald D., FLY.  Feldbrugge, George Gmburgs. and Peter 
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B. Maggs, Soviet Law After Stalin, volume I I I ,  Sowet Instttutions and 
the Administratton of Lau, (KO. 21. 

Burke, J ~ s ,  Jury Selection: The T A  System For T n e l  At tonieys  (No. 
3). 

Corfman, Eunice, editor, and Sational Institute of Mental Health. 
Families Today: Family Violence and Child Abuse, DHEWPublieation 
No. (ADMI 79-896 (No. 131. 

Codman, Eunice, editor, and National Institute of Mental Health, 
Families Today: Mental Zllness in ths Famtly, DHEM' Publication Xo. 
(ADM) 79498 (Sa. 14). 

Duignan, Peter, and Alvin Rabushka, editors, The Cnited States in 
the 1980s (No. 41. 

Feldbrugge, F.J.hl.,  Donald D. Barry. George Ginsburgs, and Peter 
B. Maags, Soviet Law After Stalin, volume I I I ,  Sovzet Institutions and 
the Administmtton of Law (No. 2). 

Gelles, Richard J . ,  Murray A. Straus, and Suzanne K. Steinmetz, 
Behmd Closed Doors' Violence zn the American Family (No. 25) .  

Ginsburgs, George, Donald D. Barry, F.J.M. Feldbmgge, and Peter 
B. Maags, Soviet Law After Stalin, volume I l l ,  Soviet Institutions and 
the Admznistmtion of Law (KO, 21. 

Hartman, Peter, and Arnold R. Weber, editors, The Reeards qfPublic 
Semice; Compensating Top Federal Officials (No. 51. 

Hui, Y.H., Cnzted States Food Laws, Regulations, and Standards 
(No. 6). 

Kaplan, Irving, editor, Dep't of Army Pamphlet So. 550-69, Angola. 
A Countly Study (No. 71. 

Keyea, W, Noel, Government Contracts in a Yutshell (KO. 8) 

Levie, Howard S., editor, Documents an Pnsoners of War,  Volume 
60 of the .V.W.C. Internattonal Law Studies (No. 91. 
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Yaggs, Peter B.,  Donald D Barry, F.J M. Felilbrugge. and George 
Ginaburgs, Soiiet Lau After  S t a h  ~~o lvme  I I I ,  Sowet Irisiztu:;ons and 
thr Admiaistratian a f L m  (KO. 2). 

hlanning, Jerome A,, Estate Piniimng (No. 10). 

Mogel, Leonard, The .l/iagarine. Eaen&ny YOU Veed to K m r .  i o  
Make I t  tn the .~lagarina Busmesa (No 11). 

Yooney, Robert F., and Andre R .  Sigaurney, The A'aniuekd W a y  
(XO. 12). 

Sational Institute oilllental Health, and Eunice Coriman. editor, F a n -  
die8  Today Fainilg Vtzolencr and Child Abuse, DHEWPvhlieal ian 50 
(AD.11) 79-80: (No 13). 

Sational Institute of Xental Health. and Eunice Corfman. edit 
i lia Today Mental 111,~ess zn the Fainily. DHEW Pxb1;cat 
(ADM) 73-898 (NO 14). 

Sarthrop University School o i L a w .  
of Aerospace, Energy .  and f k e  Erinzro, 

Kp-op, Richard F.. editor, Dep'l ofAmiy Parnphle: S o  :iG-32. h a g  
A Country Stitdy (So. 16). 

Peehman, Joseph A ,  editor. Setting Satioiial P n o n h r s .  Age,ida foi. 
the 2980s (So. 17). 

Pechman, Joseph A , ,  editor. What Shovld  Be Tared Income or  Es- 
p a n d i t w e ?  (So. 18). 

Rabushka, Alvin, and Peter Dmgnan. editors. The r n d i d  States ,,z 
the 2980s (So. 4)  

Rea, Peter, and Stockholm International Peace Research Institute. 
R'odd Am-nianwnts ond Disamwnmd SIPRI Yeorhooks 1965-1878 
cir,nuiatzt,e Index  (KO. 24). 

Redden, Kenneth R. .  and Stephen A. Saltnburg. Federal Rules of 
Evidence 41anztal (No. 19). 
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Saltzburg, Stephen A, ,  and Kenneth R. Redden, Federal Rvles of 
Emdence Manual (No. 19). 

Shanor, Charles A, ,  and Timothy P. Terreil, Military Law in e Xu t -  
ahell  (No. 2 0 ) .  

Sigourney, Andre R., and Robert F. Mooney, The Nantucket Way  
(No. 12) .  

Sobel, Lester A,,  editor, Quotas and A f f i m t i u e  Action (Yo. 21) 

Steinmetz, Suzanne K., Murray A. Straus, and Richard J .  Gelies, 
Behind Closed Doors: Violence in the A m n e a n  Family (No. 25) .  

Stockholm International Peace Research Institute, Chenzeal Weop- 
om: Destwction and Conversion (No. 22) .  

Stockholm International Peace Research Institute, and h h u r  H. 
Westing, Wa$am in a Fragile World: Miltlary Impact on the Human  
Environnent  (No. 23) 

Stockholm International Peace Research Institute, and Peter Rea, 
World A m m n t s  and Disarmament: SlPRI Yearbooks 1968-1979; 
Cumulative Indez (No. 24) .  

Straus, Murray A,,  Richard J. Gelles, and Suzanne K. Steinmetz, 
Behmd Closed Doors: Violence in the American Family (No. 25) .  

Terreil, Timothy P . ,  and Charles A. Shanor, Military Law m a Sut- 
shell (No. 20). 

Thompson, James Clay, Rolltng Thunder: Cnderstanding Policy and 
Program Failwe (No. 26) .  

Van den Bosch, Robert, The Pesticide Conspzrocy (No. 27). 

Weber, Arnold R.,  and Robert W. Hartman, editors, The Rewards of 
Public Seruiee: Compensattng Top Federal Officials (No. 6) .  

Westing, Arthur H., and Stockholm International Peace Research In- 
stitute, Wa$me zn a Fragtle World. Military Impact on the Human 
Env i ranmnt  (No. 23) .  
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IV. TITLES NOTED 

Angola: A Country Study, Dep't of Army Pamphlet No. 55LL59, edzted 
by lruing Kaplaplan (No. 7). 

Behind Closed Doors. Violence in the American Family, by Murray 
A .  Stmus, Richard J .  Gelles, and Suzanne K .  Steinmetr (No. 251. 

Chemical Weapons: Destmction and Conversion, by Stockholm Inter- 
nattoml Peace Research lnsfztvte (No. 22). 

Code ofthe U.S FightingForce, byArmedForcesIn/orrnatzonSen,iee 
(No. 1). 

Dep't of A m y  Pamphlet So. 55M9, Angoia: A Country Study, edited 
by Irving Kaplon (No 7).  

Dep't of Army Pamphlet No. 5 E M 1 ,  Iraq: A Country Study, edsted 
by Rtchard F .  S y r o p  (No. 16). 

Documents on Prisoners of War, Volume 60 of the N.W.C. Interna- 
tional Lax, Studies, edited by Hotcurd S .  Levze ( I o  91. 

Estate Planning, by Jerom.e A Manning (No 10). 

Families Todav: Familv Violence and Child Abuse. DHEW Publication 
No. ( A D W  7&5, by  .\:attonal Institute of Mental Health, 
Coeman, edttor (No 131 

and Eumce 

Federal Rules of Evidence l a n u d ,  
neth R .  Redden (No. 19). 

by Stephen A Saitzburg and Ken. 

Government Contracts in a Nutshell, by U' Xoel Keyes (No. 8). 

Iraq: A Country Study, Dep't of Army Pamphlet No. EiCL31, edited 
by Richard F b y r o p  (No. 16). 
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Jury Selection: The TA System for T2ial Attorneys, by J a y  Burke (No. 
3). 

Magazine: Everything You Need to Make it in the Magazine Business, 
by Leonard Mopel (No. 11). 

Military Law in a Nutsheli, by Charles A. Shanor avd Timothy P .  
Terrell !No. 20). 

Nantucket Way, by Robert F .  Mooney and Andrd R. Sigoumey (KO. 
12). 

llarthrap University Laa Journal of Aerospace, Energ), and the En- 
vironment, by Sorthrop Cnirersity School of LQw (No. 1 3  

Pesticide Conspiracg, by Robed ilm dea Bosch (No. 27). 

Quotas and Affirmatire Action, edited by Lester A. Sobel (No. 21). 

Rewards of Public Service: Compensating Top Federal Officials, edited 
by Peter Ha~lmmw and Arnold R .  Weber !No. 6j. 

Rolling Thunder: Understanding Policy and Program Failure, by 
Jarnts Clay Thompson (No. 26). 

Setting Kztional Priorities: Agenda for the 19808, edited by Joseph A. 
Peehmax !No. 171. 

Soviet Law After Stalin, volume 111, Soviet Institutions and the 
Administration of Law, by DonaldD. Barry, F .J  M Feldbmgge, George 
Ginsbnrgs, and Peter B. Maggs (No. 2). 

United States Food Laws, Regulations, and Standards, by Y .  H .  Hui 
(No. 61. 

United Stater in the 1980’s, edited by Peter Duignan and Aluia Ra- 
bushka (No. 4). 

Warfare in a Fragile World: Military Impact on the Human Environ- 
ment, by Stockholm Znternatianal Peace R e s e o ~ h  instdute,  and Arthur 
H .  westing (No. 23). 
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What Should Be Taxed: Income or Expenditure? edited by Joseph A. 
Peehmm (No. 18). 

World Armaments and Disarmament: SIPRI Yearbooks 156bi5 '  Cu- 
mulative Index, by Stockholm International Peace Research Inslztufe 
and Peter Rea (KO. 24). 

V. PUBLICATION NOTES 

1. Armed Forces Information Service, Code qf the C.S Fqohhng Force 
(DOD G E K - l l a D A  Pam 36CL512 NAVEDTRA 46507 Navy Stock Sa. 
05O%LP404-5350'.4FP OP10:NAVMC 2681). Washington, D.C. U.S. 
Department of Defense, 1979. Pp. 16. 

The Code of Canduet for Members af the Armed Forces of the United 
States  vas frrst prescribed in 1956 by President Eisenhower m Executive 
Order No. 10631, dated li August 19% An outgrowth of the expenences 
of American military permnnei during the Korean War, It ii a set of six 
rules or articles which are intended to enable Americans as pnsonerr a i  
war to endure mistreatment by their captors and to withstand induce- 
ments to misconduct. 

The six articles enable the service member to define a h o  he ia and 
what are his responsibilities in combat and as a prisoner. Article 5 of the 
Code of Conduct, concerning communications between prisoners and 
their captors, was amended in 1977 by order of President Carter to make 
clear that prisoners must, not may, give their name, rank. service or 
social security number, and date of birth, as required by the 1949 Genera 
Prisoner of War Convention. 

The AFIS publication here noted presents the updated text of the 
Code and it8 explanatop and interpretive comments in a pleasing and 
easily readable farmat. Elaborately illustrated, it is not designed to be 
carried around in one's pocket: wallet cards are available for that purpose 
Rather, it is intended for use as an mstrucdonal text I t  1s a joint service 
publication intended for ail United States military personnel. 

The Armed Forces Infomatian Service 1s a fieid activity of the Office 
of the Secretary of Defense, under the Assistant Secretary of Defense 
(Public Affaiairs). Located in Arlington, Vrrginia. the AFIS is comprised 
af two other agencies, the American Forces Press and Publication8 B e n -  
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ice, which is responsible for DEFESSE SO, noted at 88 Mil. L. Rev. 147 
119801, and other publications; and the American Forces Radio and Tel- 
evision Service, well known to military personnel who hare been sta- 
tioned overseas. 

2. Barry, Donald D., F.J.11. Feldbiugge, George Ginsburgs, and Peter 
B. Maggs, Soviet Lax After Stnliii, o o b n i e  ZZZ. Sobzst Zwtitztioi~s wad 
fhe  Adniinistration of Laic Alphen aan den Rijn. The Yetherlands: Sijt- 
haff & Xmrdhoff International Publishers by, 1979. Pp. xir, 414. Price: 
Dutch florins 116.00 or US $67.60. 

This 1s the last volume of a three-rolume set which reviews the de- 
velopment of law and legal institutions in the Soviet Union since the 
death of Joseph Stalin in 1953. The fwst volume, The Cztiien and the 
State in Contemporary S m e f  Laic, was published in 1977 and focused 
on the status of the individuai under Soviet Law. The second, published 
in 1978, %as Social Exgineerinfl Tlrrovgh Law All three volumeS to- 
eether cornwise Item KO. 20 in the series "Law m Eastern Eurone." 
published by the Documentation Office for East European 
University of Leyden, m the Netherlands. 

Lax, at 'tie 

In form, the third rolume is a collection of nineteen essays on yarious 
aspects of both criminal and administrative iaa in the Soviet Union. In 
addition to essays on administrative procedures and on trends in Soviet 
criminal Ian, there w e  wirings on the relationahip of the Communist 
Party with various Soviet legal institutions; the Soviet legal profession; 
Soviet la\%- concerning taxation, and budgetary and fiscal matters, trade 
union organizations; the law concerning somalist property; and other top- 
ics. 

Of interest to judge advocates are two short articles on Soviet military 
Ian. "The Reform of Soviet Military Justice: 196S.1968," %'.as wntten by 
George Ginsburgs, who in addition t o  being one of the editor8 is also on 
the faculty of the Rutgera Unirersity School of Law, at Camden, New 
Jersey. "&e Miiitary Courts Neces8ary?"was xritten by Re"& Beerman 
of the Institute of Soviet and East European Studies, at the University 
of Glargon, m Scotland. (The author of the essay eoneludes that military 
courts do indeed ~erre  a useful and necessary function.) 

For the convenience of readers, the book offers a detailed table of 
contents, a table of abbreviations, and a subject-matter mdea. Footnotes 
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are collected at  the ends of the essays to which they pertain. There is 
limited use of charts, graphs, and other illustrations. 

Donald D. Barry is with Lehigh University, Bethlehem, Pennsylvania; 
and F . J .N .  Feldbrugpe, the University of Leyden. As mentioned above, 
George Ginsburgs is at Rutgers. Peter B. Maggs is associated ui th  the 
College of Law of the University of Illinois. 

The first volume of Soviet Law Afler Stalzn wa8 bnefly noted at 84 
.Mil. L. Rev. 132 (1979), and the second volume, s t  84 Mil. L. Rev. 133 
(1979). 

3. Burke, Jay, Jury Selection: The TA Systemfor Trial Attorneys. Hi- 
aleah, Florida: Burke Publications, 1980. Pp. D, 149, Pnce: $36.00, 
Looseleaf binder. 

The set o i  psychoiagical theories known as transactional analysis, or 
TA, was developed by Dr. Eric Berne and others to enable people to get 
along better with other people. Dr. Beme's theory of personality is de- 
scribed in the books "I'm OK-You're OK," "Games People Play,'' and 
many other publications. Essentially, the theory asserts that human per- 
sonality is comprised of a t  least three components. or aspects, the parent, 
the adult, and the child. The parent and child aspects each have two 
varieties, for a total of five behavior styles which between them describe 
most o i  what happens in interpersonal relations. 

I t  is the contention of Jay Burke, a psycholopst working in Florida, 
and of other writers, that transactional analysis can be applied to jury 
selection by practicing tnal  attorneys. Procedurally, thie application 1s 
a matter of carefully planned questioning during voir dire, sometimes 
with the assistance af a psychologist or psychiatrist as a member of the 
defense or prosecution team. Mr. Burke's book provides an extensive 
desenption of the practical mechanics of interpersonal relations. de- 
scribed in the t e n n o l o o  oi  transactional analysis. The author, who has 
sewed attorneys as a consultant on jury selection, provides examples 
from his experience of means by which an attorney can determine how 
a juror will perform in a particular type of m e .  

The book is organized in twentythree short chapters, with two ap- 
pendices. I t  is a iooseleaf publication, maintained in a standard three- 
ring binder, designed for use in conneetion w t h  one-day jury selection 
seminars which Mr. Burke conducts monthly or oftener For the eon- 
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venience of users, the book offers a short preface and a detailed table of 
contents. Appendix A provides information concerning sermnars, Ur. 
Burke's consultation services, and other matters. The second appendix 
is a glossary of terms peculiar t o  transactional analysis. Footnotes are 
collected together at the end of the book. 

4. Dmman. Peter. and Ahin Rabushka. editors. The Cnited States in 
the 1980s. Stanford, California: Hoover Institution. Stanford Unirersity, 
1980. Pp. xxxix, 668. P ~ i c e :  $20.00, 
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subject-matter index. Footnotes are chiefl! collected at the ends of the 
articles to vhich they pertain. There 1s some use of charta and graphs. 

The editors, Alvin Rabushka and Peter Duignan, are both senior fel- 
Iovs of the Hoover Institution. Alvin Rabushka was formerly a professor 
of political science at  the University of Rochester. Peter Duignan i s  a 
specialist in AWcan history. 

The Hoover Institution on War, Revolution and Peace, located on the 
Stanford University Campus. is a center devoted to advanced interdm 
eipiinau study of public affairs questions of the tnenrieth century. I t  
was founded by Herbert Hoover in 1919. Among the Institution's assets 
are a large library and collection of documents pertaining to domestic 
and foreign a f f a m  The Institute publishes the results of both basic and 
applied research conducted by holders of its fellowships. 

5. Hartman, Robert W.,  and Arnold R. Weber, editors, The Resards o j  
Public Sen,iee: Compensating Top Federal OfTielais Wadhington. D.C. 
The Eraokings Institution. 1980. Pp. xi, 238. Price: $11.96, cloth corer: 
54.96, paperback. 

This collection of seven essays, originally presented at a Erookings- 
sponsored conference in 1978, explores the problems of setting d a r i e s  
for members of Congress and fgr top-level executive and judicial em- 
ployees of the federal government. In general. the Congressianal ?alar? 
scale Beta the upper limits for salaries of all but a fea officials in the other 
branches of government. This has its good and bad aspects. which are 
explored in the esmys m this volume. 

The book opens with an introductory essay, "The Ways and Means of 
Compensating Federal Officials," by the txo editors Thereafter the re- 
maining essays are divided into three groups, or parts. P a n  One contams 
two essays discussing the history of Congressional pay and the politm 
of retting salaries for all types of government officials. The second part 
deals with alternative methods a i  Setting salaries. ineluding maintenance 
of comparability with salaries in the private sector of the economy. The 
final part focuses on certain special problems of conflict-oi-interezt reg- 
ulations and the effect of tap officials' salaries on other federal employees. 

The book offers a foreword and a detailed table of contents, including 
a list of the many statistical tables used in the book. Footnotes appear 
on the pages to which they pertain. There is some use of statistical 
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appendices, chapter by chapter. The volume closes with a list of partic- 
ipants in the 1978 eonfeerenee, and a mbject.matter index 

come from the academic marld and 
private industry Robert W. Hart- 

man is a senior fellav m the Brookinga Economic Studies program, and 
Arnold R. Weber is prorost of Carnegiie-hlellon Univerait>-. Bath have 
published a number of writings on governmental finance. 

The Brookings Institution describer itself as "an independent organi- 
zation devoted to nonpartisan research, education, and publication m 
economies, government, foreign policy, and the social sciences generally " 
Founded in 1927 through the merger of three other organizations, the 
stated purposes of the Braokings Institution are "to aid in the develop- 
ment of sound public policies and to promote public understanding of 
issues of national importance.'' The Institution is governed by a board 
of trustees. with executive authority vested in a president. Bmce K. 
MacLaury 

6.  Hui, Y. H., Cnited States Food Lmbs, Regulations, and Siondards 
New Yark City, New York John Wiley & Eons, Ine., 1979. Pp. x'. 616. 

This reference work is directed to students. scientists, government 
officials, businessmen, attorneys, and others who are in any way con- 
cerned with the regulation of food production and distnbutian. and their 
relationship with public health. The book diacusaes the various federal 
agencies which regnulate food. and describes and summa2izes their con- 
trallmg statutes, Implementing regulations and directives, and other ag- 
nificant publications. 

The book is organized in sewn chapters. The opening chapter. and one 
of the longest, discusses the Department of Aacul ture .  Shorter chapters 
follon which deal uith the Department of Commerce. the Consumer 
Product Said>- Commission, the Environmental Protection Agency, and 
the Federal Trade Commission. Another long chapter eoncerns the Food 
and Drug Adminiatration of the Department of Health. Education, and 
Welfare. The book clmes with a chapter on the Bureau of Alcohol, To- 
bacco, and Firearms, of the Department of the Treasuy. 

The book offers a preface and a short table of contents, with somewhat 
more detailed listings of contents at the beginning of each chapter. There 
is extensive use oicharts and graph,  and the chapters are supplemented 
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by appendices setting forth the texts of selected reydlations, and other 
information. The book closes with a list of agency addresses and a subject- 
matter index. There are no footnotes; citations are inserted directly in 
the text. 

The author, Y. H. Hui. was at  the time of publication of his book an 
associate professor of nutrition in the Department of Home Economics 
at Humholdt State University, Brcata. Cahfornia. He holds a Ph.D. in 
nutmion from the University of California at Berkeley, and is much 
interested m food l a w  

7 .  Kaplan. Irving, editor, Dep'f of A m y  Panipiilet S o .  550-53. Aagoio. 
A Coantrg Study.  Tashington, D.C.: U.S. Government Printing Office. 
1979. Pages: rxiii, 286 Index, appendix. bibliography, and glossary 

This volume IS cornpnsed of fire chapters by various authors describing 
the People's Republic of Angola, its history. people, government, eeon- 
omy, and military and police forces. Emphasis is on conditions of the laat 
ten or twent) years, but there is considerable diacusaion of the earlier 
history of the country also. This work E one of over a hundred studies 
of different countries or ~ T O U D L  of countries oreaared b r  scholars of ~. . .  . 
Foreign Area Studies, a directorate a-ithm the American Uniieraiti, 
Washmgton. D.C. 

When Angola became independent in 1975, its aeaeoasr had been a 
Portuguese colony for hundreds of years. Parts of the interior. h m e i e r .  
were independent or semi-independent until the 1920s. The country IS 
probably best known for the three-party civil war which broke out after 
independence. with varying d e p e e r  of involvement 011 the part of the 
United States. Cuba. and other foreign powra .  The YPLA, headed by 
President Agostmho Neto, gained the upper hand aver the other two 
parties in 1978, and the country began to stabilize itself. President Neto 
died in 1979 and u a s  succeeded by the foreign minister, dose Eduardo 
dos Santos 

With a geographic area of approximately 461,000 square miles. Anogla 
is over thirteen percent as large hi the United States. I ts  estimated 
population is almost 7,000,000 people. The capital, Luanda, is also the 
iargest city, approaching 500,000 people. The government is republican 
in form and Xlarxist in onentation. headed by a president hho  governs 
with the assistance of an organ d i e d  the Council of the Revolution. 
Production ha6 declined m most areas of the economy during the tran- 
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sition from the former capitalist structure to the present mixed-socialist 
form of economy. However, petroleum exports hare helped maintain the 
country's grms national product and balance of payments. Much of the 
petroleum production is in the hands of the Gulf Oil Corporation, oper- 
ating in the enclave af Cabinda, a strip of land some 2,600 square miles 
in area, situated t o  the north of Angola, physically separated from it by 
part of Zaire, but under Angolan administration. 

The book is organized in fire chapters discussing the history, social 
structures, geography, government, politics, national security apparatu8, 
and economy of Angola. Each chapter was written by a different author, 
all of them presumably scholars connected \yith American Umversity. 

The book offers a foreword, preface, country profiie, and detailed table 
of contents. There are no footnotes. but each chapter concludes with 
bibliographicai information, and a bibliography appears near the end of 
the book. There is some use of illustrations, maps, and statistical tables 
in the text, and a statiatical appendix. The volume concludes with a 
glossary of terms and a subject-matter index. 

This study of Angola and the other studies mentioned above are pro- 
duced under the Department of the Army Area Handbook Program, the 
DA pamphlet 550 series, and are sold through the U.S. Government 
Printing Office, or distributed to Army addressee8 by the U S .  h y  
Adjutant General Publications Center, Baltimore, Maryland. However, 
the area handbooks, like issuea af the .Mtlttary Laic Review, do not 
present the official views of the United States Government. The study 
af Angola is a second edition, replacing the Area Handbook for Angola, 
which was published in 1967. 

8. Keyes, W. Noel, Government Contracts in aA'utshel1. St. Paul, hlinn.: 
West Publishing Ca., 1979. Pp. x h ,  423. Paperback. Price: $7.96, 

The West Nutshell Series, which numbers about sixty titles, 1s known 
to generations of Ian students. This comparatively recent addinon to the 
series summarizes federal government procurement for the use of law 
students and practicing sttomeys seeking an introduction to this complex 
and highly specialized body of contract law. A reviex by Lieutenant 
Colonel Robert M. Nutt may be found at page 100, above. 

The book is organized in sixteen chapters dealing with the major points 
an which federal government procurement differs from private-sector 
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contracting under the common la-. the L'niioorm Commercial Code, and 
other authonties. These point8 include such matte 
United States to enter contracts, and the author 
emment agents to commit the government io co 
contractor responsibility requirements; protests by unsuccessful bidders; 
implementation of socioeconomic policies in gorernment contracting; ape- 
cia1 queations a i  taxation, and other matters. 

This 1s an elementary teat. A s  such, i and IS not intended 
to have. the depth ofcoverage oiFede,ml t Lati. b? Professors 
Kach and Cibinie of George Washington L ow partly available 
in a third edition, reTieiied by Major Gar, L at 66 Xi. L. Rev 
lEl(1979). Nor does Praiesrar Ke>-es'book offer the breadth a i  coverage 
of Major Glenn E. >Ionroe's G o w m m r n f  Contmci  Lnii .Uamral.  re^ 

viewed and noted at  66 Ilil. L. Rev. 133 (1960). nhlch, though an ele- 
mentary text. devotes considerable space to state. iocal, and internanonal 
procurement as u-ell as the federal variety 

ssor Kqes'book. although apparently 
not entirely up to date. Far example. 
Replation by its former designation 

of Armed Sewices Procurement Regulation. Haeexer. this 1s nor a mat- 
ter of substance. In any event, no introduetar3- text should be accorded 
more weight as authoiity than it can bear There is no substitute for 
direct examination of the applicable government regulations and contract 
clauses and decisional authorities. 

For the convenience of users, the book offers a preface. a summary of 
contents, a detailed table of contents or outline. and a table of casea cited. 
The book closes a i th  a short bibliographi. a chapter-bychagrer list of 
authorities cited, and a subject-matter index. 

The author. W. Koel Keyes, is a professor of law and Director of 
Clinical Lau at the Pepperdine University School a i  L a y  Nalibu. Cal- 
iiorma. He received his education primarily at Columbia Unirersity. Neiz 
Pork City. and i i a ~  formerly a p d g e  adrocate in the U.S Naval Rererre 

9. Levie, Hoirard S , editor, Doei,iiw 
60 of the.V Pi' C Infanint~onal  Lait St 
Collep Press, 19i9. Pp. XXVII .  613. 

This volume i s  a collection of reprints of difficult-to-obtain official doc- 
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uments pertaining t o  the treatment of prisoners of war in various times 
and places. The collection is a companion to volume 59 of the N.W.C. 
International Law Studies. That volume, a treatise on the law pertaining 
to prisoners of ww, is discussed further below. 

Voiume 60 contains extracts from or complete texts of one hundred 
seventy-five documents. The documents consist chiefly of treaties, stat- 
utes, decrees, reports of court decisions, U.K. General Assembly reso- 
lutions, regulations, and other similar items. They are arranged in chron- 
ological order, the f r s t  forty-nine items dating from ancient times up to 
1929. The remaining documents, over two-thirds of the total, date from 
World War I1 and subsequent decades up to 1977. Each document is 
preceded by an explanatory note and a list of sources 

The book provides for the convenience of usem a preface and a detailed 
table af contents, as well as a list af abbreviations and a subject-matter 
index. 

Voiume 60 is the latest of the Naval War College International Law 
Studies. That series, informally called the "Blue Book" series, began in 
the 1890s with the publication of various lectures on international law 
delivered at the College. The series was terminated in the mid-l960's, 
but was resumed in 1978 with the publication of volume 59. 

The editor of volume 60, Professor Howard S. Levie, formerly of the 
Saint Louis University School of Law, was also the author of volume 69, 
Prisoners of War in International Armed Conflict. That volume provided 
a comprehensive treatment of the law governing the status, employment, 
protection, and punishment of prisoners of war, current through 1977. 
Volume 69 was reviewed by Major James A, Burger a t  86 Mil. L. Rev. 
155 (fail 19791, and was also briefly noted at 84 Mil. L. Rev. 161 (spring 
1979). 

Professor Le\?ie is a retired h y  JAGC colonel. Among his many 
other published writings is an article, The Employment ofPrisoners of 
War, 23 Mil. L. Rev. 41 (1964). He held the Naval War College Stackton 
Chair of International Law during the academic year 1968-69. He is a 
1930 graduate of the Corneil University Law School, Ithaca, New Yark, 
and was on active duty in the Army from 1942 to 1963. 

10. Manning, Jerome A,, Estate Planning. New York City, N.Y.: Prac- 
tising Law Institute, 1980. Pages: xii, 395. Price: $40.00. 
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This volume is one of many published in recent years concerning various 
aspects of the popular and lucrative subject of estates and trusts. The 
volume here noted is by implication a companion to The Estate Tas ,  by 
James B. Lewis, another Practicing Laa Institute text published in 19i9.  
noted at 85 Mil L Re\.  183 (1979) The hlanning book also discusses 
taxation; I t  would be virtually impossible to write a treatise on estate 
planmng mthout mention of the tax implications of particular choices. 
However, >fanning's book does emphasize purposes of estate pianning, 
such as support Of the testator's spouse or children or continuation of a 
family business, beside nhich tax considerations may take second place. 

This book, which replaces a previous edition by Joseph Trachtman, is 
organized in twelve chapters, dealing with maiital deductions. spnnkling 
trusts, charitable bequests. guardianship and trusteeship foor children, 
gifts of various types, life insurance, retirement benefits. business 111- 
terests, joint interesrs, and other topics. Chapter 12 coneidera payment 
of estate taxei 

The book is addressed to larvyera. trust officers, and the like, but it 
i s  written in relatively plain language that cauid be comprehended b) the 
intelligent lag man reviewing his will for points to diacuaa nith his lawyer. 
This is not Jtrictlg a hon-to-do-it book; there are, for example, almost 
no sample clauses or forms for wlls and trust agreements. Those of 
course might vary from state to state. and the author doubtless intends 
his text to be a general supplement to the attorney's specific state law 
materials. 

For the convenience of users, the book offers a preface and a table of 
contents. The work closes with a table of authorities cited and a subject- 
matter index. Footnotes appear at the bottoms of the pages of  text to 
which they pertain, and are numbered consecutively within each chapter 
separatel)-. 

The author, Jerome A. %flaming. 1s a member of the Kiew York City 
law firm ofStroock and Stroock and Lawn.  He received hia LL B. degree 

n 1952 and his LL If. from Yale University 
>lr. Manmng worked with Mr. Trachtman 

on the previous edition of this book hlr. Xanninp has taught estate 
plannmg and other subjects at  I lew Tork University foor many years 

11. Mogei, Leonard, The Xaynzznr.  Eier&itg Y m  S e e d  t o  Knot,, to 
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Slake I t  in the Magazine Business. Englewood Cliffs, New Jersey: Pren- 
tice-Hall, Inc., 1979. Pp. ix, 192. Price: $7.95. Paperback. 

This volume by a successful publisher explains through capsule case 
histories and practical examples the mechanics of editing, producing, and 
distributing a periodical. Written in an informal, conversational styie, 
the book sets forth its author's views on every aspect of the magazine 
publishing trade, its opportunities, and its pitfalls. The book does not 
pertain to law or legal periodicals, although it does include one short 
chapter on the law pertaining to publishing. 

The periodicals discussed by Mr. Mogel are primarily glassy-paper 
magazines containing photographs and artwork, which present news, 
hobby information, and the like. These are usually supported at least 
partly by advertising revenue, and are technically called "consumer" 
magazines. Some bar journals might fall in this category, but law reviews 
would be classified under another heading. 

The book is organized in fifteen chapters, dealing nith such topics as 
the functions of the publisher, editor, and other personnel; development 
of advertising sales; layout, subscnption and newsstand sales; promo- 
tional efforts: and the like. Two chapters discuss the mechanics of starting 
a new magazine. The chapter entitled "Magazine Publishing and the Law" 
reviews in six pages some common legal problems of publishing, including 
libel, obscenity prosecution, invasion of privacy, and copylight questions. 
The book offers a table of contents, introduction, glossary of terms, 
bibliography, and subject-matter index. 

The author, Leonard Mogel, is publisher of Sattonal Lampoon and of 
HeavyMetal .  He teaches the shilsafpubiishingat New YorkUniversity, 
and was formerly publisher of the Diners' Club magazine, Signature. 

12. Mooney, Robert F., and Andre R.  Sigoumey, The Nantucket Way. 
Garden City, New York Doubleday & Company, Inc., 1980. Pp. 204. 
Price: $12.95 

This entertaining book by two Nantucket attorneys is an account of 
three hundred years of Nantucket Island's legal history. It is not a law 
book, but a description of the personalities and events surrounding the 
development and implementation af the law on this island community off 
the coast of Massachusetts. Though Nantucket is perhaps best known as 
a aummer resort, it has many full-time residents. The authom were 
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interested in trying to describe the distinctive features of this permanent 
population, which until the twentieth century was isolated €corn. and 
developed independently of, the New England mainland. 

The book is organized in seventeen short chapters, and is copiously 
illustrated with groups of pictures of outstanding Nantucket personalities 
and historic sites. Maps of Nantucket Island are provided inside the front 
and back covers. There are a table of contents and a preface, but no 
index. An appendix sets iorth the text of Nantucket's first code of laws, 
enacted locally in 1672. 

The authors are both practicing attorneys on Nantucket, where they 
are two among a half. ' o m  solo practitioners. This is their f r s t  book, 

13. National Institute of Mental Health and Eunice Corfman, editor, 
Families Today. Family Violence and Child Abuse, DHEWPubhcation 
No. (ADMI 79-895. Washington, D.C.: U.S. Government Printing Office, 
1979. Pp. iii, 78. 

The National Institute of Mental Health, an agency of the United 
States Department of Health, Education, and Welfare, has published a 
two-volume, thousand-page work entitled, Families Today: A Reseawh 
Samplsr on Familtes and Children. The work is a collection of nearly 
forty essays on various aspects of American family life today, and parts 
of it have been published as separate pamphlets. The publication here 
noted is one of these pamphlets. 

This pamphlet contains three of the essays from the two-volume work. 
The triad opens with "Physical Violence in Famdies," which is followed 
by "Child Abuse: A Review of Research." The pamphlet closes with 
"Helping Abused Children and Their Parents." 

The pamphlet offers a table of contents. Most of the essays have dual 
authorship, by one or more researchera Identified as "principal investi- 
gator," and by another person identified as "witer." Footnotes are not 
used, but bibliographic information appears at the end ofeach essay. The 
pagination of the two-volume work is preserved. and topic headings and 
phrases are used to break up the text. 

The pamphlet is issued by the Division of Scientific and Public Infor- 
mation, within the National Institute of Mental Health. The NIMH, in 
turn, is part of the Alcohol, Dnig Abuse, and Mental Health Adminis- 
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[ration, which 1s u-ithin the Public Heaith Serrae. in  the U.S. Depart- 
ment of Health, Education. and Welfare. The NIhlH Division of Scientific 
and Public Information mues three types of publications, science reports, 
science rnanognpha, and bibliographies Science reports are pnmarily 
case studies. Science monographs, of lrhieh this pamphlet is an example, 
are described as bemg "typically book-length integratire state-of-the-art 
reviews, critical eraluatmns of findings, or program assessments of cur- 
rent reseweh on a selected topic related to the S I X H  mandate." 

14. National Institute of Mental Health and Eunice Corfman. editor, 
Fornilies Today: .Vfelenial Zlliiesa ~ r i  the Fa 
(ADW 79-898 Washington, D C.: U.S. Government Pnnting Office, 
1979. Pp iii, 162. 

The K a t m a l  Institute of Mental Health. an agency of the United 
States Department of Health, Education, and ITelfmare, has published a 
tao.volume, thousand-page nork entitled, Faniilies Today: A Research 
Sampler ori Fahiilies arid Ckildreri The work is a collection of near]?- 
forty essays on various aspects of American family life today. and partr 
of it have been published as separate pamphiets. The puhiication here 
noted is one af these pamphlets. 

This pamphlet contams seven of the essays from the two-vdume work. 
Opening the collection is "Depression and Lowincome, Female-Headed 
Families," followed by "The Mentally Ill at Home. A Family >latter." 
Next come "Heredity and Xentai Illness," and "Poor Famiiy Cammu- 
nieation and Schizophrenia " The last three essays focus on children: 
"Detection and Prevention of Childhood Depression," foilowed by "Sew 
Light on Autism and Other Puzzling Disorders of Childhood." with "Basic 
Training for Parents of Psychotic Children" concluding the pamphlet. 

The pamphlet offers a table of contents. Each essay has dual author- 
ship, by one or more researchers identified as "pnncipal mvestigator," 
and by another person identified as "nriter." Footnotes are not used, hut 
bibliographic information appears at the end of each essay. The pagination 
ofthe tiwvolume work is preserved, and topic headings and phrases are 
used to break up the text 

The pamphlet is issued hy the Division of Scientific and Public Infor- 
mation, within the National Institute of Mental Heaith. The NIMH. m 
turn, is part of the Alcohol, Drug Abuse, and Yental Health Adminis- 
tration. which is within the Public Heaith Serrice. in the U.S. Depart- 
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ment of Health, Education, and Reifare. The KIMH Division of Scientific 
and Pubiic Information issue8 three types of publications, science reports, 
science monographs, and bibliographies. Science reports are primarily 
case studies. Science monographs, of ahich this pamphlet is an example, 
are described as being '"typically book-length integrative s t a t e d t h e - a r t  
reviews, critical evaluations of findings, or program aszewnents of cur- 
rent research on a selected topic related to the NIMH mandate." 

15. A'arthrop University School of Law, Sodhrop Vnrzersity Law Jour. 
nal of Aerospace, Energy, and tke Environment. Inglewood. California: 
Northrop Cniversity, 1979. Pp. 152. One issue per year Price: $6.00 for 
one-year subscription 

The first ISSUB, winter 1979, of this spemaiized annuai periodical is 
devoted to articles, notes, and comments on the topic of photogrammetry, 
remote sensing, and the law Photogrammetry is the technique of making 
measurements from photographs, usually aenal photographs. Use of this 
technique far preparing maps LE well known, but it also has possible 
applications for location of earth resources, reeanEtruetion of traffic BC- 

eidents and crimes, and planning of real estate developments. Legal 
issues raised include rialation of pnracg- of individuals and territorial 
sovereignty or i n t e a t y  of states; relea~e of information gained: liability 
for negligence on the part of firms domg photogrammetric work; and 
related matters 

The three short leading articles in volume I. number 1 of this Xlorthrop 
University journai are primariiy descriptive, with iittle or no legal analy- 
i s .  That seems appropriate for an introductory issue of a journal devoted 
to a subject outside common knowledge. Legal questions are discussed 
in nine notes and comments prepared by the student editors of the jour- 
nal 

The Mzlztavg Law Revielo has published one article related to photo- 
egal implications of Remote Sensing 
y Mlajor G q  L. Hopkins, i 8  Mil. L. 
also prepared a book r e w w  on the 

Bame subject, published at 80 Mil. L Rev. 266 (spring 1978). 

16. Nyrop, Richard F., editor, Dep't qf A m  
Iraq: A Country Study. Washington, D.C.: U 
Office, 1979. Pages: xxi, 320. Index, appendiee 
sarj.. 
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This volume is comprised of five chapters by various authors describing 
the Repubiic of Iraq, its history, people, government, economy, and 
rmlitary and police forces. Emphasis is on conditions of the last ten years, 
but information about the country's previous history is also provided. 
This work is one of over B hundred studies of different countries 07 groups 
of countries prepared by scholars of Foreign Area Studies, a directorate 
W h i n  the American University, Washingson, D.C. 

The modern state of Iraq has been independent since 1932. Initially 
a kingdom, the country became a republic in 1988. Prior to World War 
One, the country comprised three provinces of the old Ottoman Empire. 
Thereafter until independence, it w a ~  a British mandate under the Lea- 
gue of Nations. The country is ruled by the Baath Party, whose ideology 
emphasizes pan-Arab unity and liberation of the Islamic world from 
Western domination. 

With a geographic area of about 110,000 square miles, Iraq is about 
five percent as large as the United States. Its estimated population 
exceeds 12,000,000 people. The capital and largest city 18 Baghdad, with 
about 4,000,000 peapie. This city has specid importance not only because 
of its large population and political status, but also because for centuries 
during the Middle Ages it was the capital of the Abbasid Caliphate, which 
dominated the Islamic world at the time 

Iraq 1s the world's fifth largest producer of cNde oil, and the fourth 
largest exporter. Oil revenues account for about sixty percent of the 
country's gross national product. Othenvise the economy is primarily 
agricultural. Dates are an important export 

The book is organized in five chapters, discussing the history, social 
structure, geography, economy, government, politics, and national se. 
curity structure of Iraq. Each chapter was written by a different author, 
all of them presumably scholars connected with American University. 

The book offers a foreword, preface, country profile, and detailed table 
of contents. There are no footnotes, but each chapter concludes with 
bibliographieal infomation, and a bibliography appears near the end of 
the bank. Illustrations, maps, and statistical tables are scattered through- 
out the text. Two appendices are provided. The f r s t  is a collection of 
seventeen Statistical tables setting forth information about Iraq's ecan- 
omy, military forces, and other matters. The second is an essay on the 
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international 011 industry in relation to Iraq's economy The book CIOSBL 
with a g losaq -  of terms and a subject-matter index 

This Study of Iraq and the other studies mentioned above are produced 
under the Department of the Army Area Handbook Program. the DA 
pamphlet 550 series, and are raid through the L S  Government Printing 
Office, or distributed to Army addresses b) the U.S. Army Adjutant 
General Publications Center, Baltimore, .\Iarxland. However, the area 
handbooks, like issues of the .Military Lav! Rucieu'. do not present the 
official views of the United States Government The study of Iraq re- 
places a previous edition published in 1971. 

17. Peehman, Joseph A, ,  editor, SettiiLg Xational Priontirs: Agenda fa? 
the 1.980s. Washmglon. D.C.: The Brookings Institution, 1560. Pp. xiii. 
663. Price. $18.95, cla:h corer, $8 56, paperback. 

This collection of sixteen essays by many different authors is a revieu 
and evaluation of the choices in dameatic and foreign policy facing the 
United States during the next ten years. It thus has a purpose similar 
to that of another collection af essays noted elsewhere in this imue, The 
L'nited States in the 1.9ROs, a Hoover Institution publication edited b>- 
Peter Duignan and Alvin Rabushka. 

The sixteen essays are numbered as chapters and are loosel! divided 
between domestic affairs and international relations, with three or four 
chapters overlapping these two major areas. After an introductory chap- 
ter  by the editor, there fallow chapters on economic matters and energy 
problems. The other primarily domestic chapters deal nith health. safety, 
and environmental regulations. medical care. education and training, and 
fiscal matters. 

Shifting to international questions, chapter 9 concerns defense policy. 
and the next six chapters focus on w n o u 6  countries or reaons of special 
concern to the United States: the Middle East, the Soviet Union. China, 
Japan, the Atlantic Alliance, and the third World. The last chapter of 
the book, "The Crisis of Competence in Government." deals with prob- 
lems af presidential and congressional leadership and administrative corn- 
petenee. 

A foreword and table of contents are proiided. as !%ell as a summar!- 
of contents in the introductory chapter mentioned above. There is some 
use of Statistical tables and figures, primarily in the earlier chapters. 
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Footnotes appear on the pages to which they pertain. There is no bib- 
liography or index. 

About half of the nineteen authors are Brookings Institution stafimem- 
bers, or are othemise associated with the Institution. The other can- 
tributara are from the academic and governmental communities. Joseph 
A. Pechman, the editor for this volume, served as editor for the last 
three volume~ a i  the annual series called Setting Sattonal Priorittea. The 
volume here noted 1s the elwenth in that series. 

The Brookings Institution describes itseli as "an independent organi- 
zation devoted to nonpartisan research, education, and publication in 
economics, government, foreign policy, and the social sciences generaliy." 
Founded in 1927 through the merger a i  three other institutions, the 
principle purposes af the Broakinga Institution are stated to be "to a d  
in the development of sound public paiimes and to promote public under- 
standing a i  issues of national importance. The organization is pun by a 
board of trustees, with executive authority vested in a president. The 
present incumbent of that oiiice 1s Bruce K. MacLaury. 

18. Pechman, Joseph A., editor, What Should B E  Taxed: Income or 
Expenditure? Washington, D.C.: The Braohngs Institution, 1980. Pp. 
xi, 332. Price: $14.95, cloth c o ~ e r ;  $5.95, paperback. 

This volume presents a collection of six essays which deal with the 
pros and con8 of taxation of consumption, or expenditure, rather than 
taxation of income, as a mean8 of raising revenue for the United States 
Government in an equitable manner. The essays were originally pre- 
sented at, or are outgrowths of, a conference which took place in October 
of 1978 under the sponsorship of the Brookinps Institution and the Fund 
for Public Policy Research. 

The purpose of a tax on consumption or expenditure is to encourage 
individual taxpayers to save and invest as much of their income as pas- 
able. The tax bane is income minus savings, which should equal expend- 
itures. The expenditure or consumption tax loosely resembles the sales 
tax, used primarily by state and local governments in the United States, 
and the value added tan, used in many Western European countries. 
However, the mechanical operation of the t u  would differ from that of 
a sales or value-added tax. This is described at length in the easays. 
Taxation an consumption or expenditure apparently is not m effect in 
any country at the present time, and has only rarely been used in the 
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past. This may in part be due to the obvious political unpopularity of a 
tax which would favor those with larger incomes. 

The book offers a foreword, detailed table of contents, and subject- 
matter index. Thereis some use of statistical tables and charts. Footnotes 
appear at the bottoms of the pages to which they pertain. Written eom- 
ments by various participants in the October 1516 conference are ap- 
pended to most of the essays. There is some bibliographical information 
following the third essay. 

The essayists, like the other participant8 m the conference, come pri- 
marily from the fields of law and economics. The majority are on the 
faculties of various universities, but a number of representatives of the 
Treasury and other governmental agencies and some non-governmental 
organizations were also present. The editor, Joseph A. Peehman, is di- 
rector of the Economic Studies program at the Brookings Institution 

The Brookings Institution describes itself as "an independent organi- 
zation devoted to nonpartisan research, education and pubiication in 
economics, government, foreign pahey, and the social sciences generally." 
Formed in 1927 through the merger of three organizations, its purposes 
are stated to be "to aid in the development of sound public policies and 
to promote public understanding of issues of national importance." It 18 
governed by a board of trustees, with executive authority vested in a 
president, who is Bruce K. MacLau~y at the present time. 

The book here noted is the eleventh volume in the second seriea af 
Brookings Studies af Government Finance. 

19. Saitzburg, Stephen A, ,  and Kenneth R. Redden. Federal Rules of 
EvideneeManual(2d edition). Charlottesville. Virginia The Michie Com- 
pany, 1577, Pp. xxxi, 876. Cumulative Supplement for 1980. Pp. 3 4 i .  
Price: $50.00. 

The Federal Rules of Evidence were enacted on 2 January 1976, with 
an effective date of 1 July 1975, and are contained m an appendix to Title 
28 United States Code (1976). The edition of the Manual here noted 
replaces the fust edition, published in 1975 just three months before the 
Rules took effect. Case iaw and scholarly commentary accumulated so 
rapidly that the authors had to produce a second edition only two years 
later. The bulky supplement for 1580 is now available, and doubtless IS 
a harbinger of a third edition to come within the next couple of years. 
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Military attorneys should be interested in the Fedeml Rules of Evz- 
denee Manual. The new Military Rules of Evidence are substantially 
based upon the Federai Rules, and thus the decisions of civilian courts 
under the latter will he relevant to the military application of the rules. 
The Military Rules uill eventually appear in chapter XXVII of the Manual 
for Courts-Martial, United States, 1969 (Revised Edition). 

The organization of the book and supplement here noted failows the 
organization of the Federal Rules of Evidence themselves. The text opens 
with short sections which set forth the history of the codification efforts 
preceding the Ruies, and Some general comments concerning the text of 
the rules. The main body of the work covers the eleven chapters of the 
Rules, rule by mle. The text of each mle is set forth, followed by an 
editorial explanatory comment, excerpts from legislati\,e documents per- 
taining to the mle, a note on recent developments, and a bibliography 
pertaining to the rule. The 1980 supplement fo1low.s this plan of orga- 
nization, except that it consists primarily of revised editorial explanatory 
comments and notes on recent developments 

The main body af the Manual is followed by a section reviewing ather 
relevant statutory and rule changes, and an essay relating the new rules 
to the common law. Rules approved by the Supreme Court but rejected 
by Congress are next set forth. These items are found only in the basic 
1977 text, not the 1980 supplement. Both the basic text and the supple- 
ment offer master federal-state cross reference charts, indicating, rule 
by rule, the extent to which the various states have adopted the Federal 
Rules. Differences in state versions of the rules are described. Both text 
and supplement have tables of cases. The text closes nzith a subject- 
matter index. 

The two authors are professors of law at the School of Law of the 
Uni\.ersity of Virginia, located adjacent to The Judge Advocate General's 
School, near Charlottesvilie, Virginia. Professor Redden received his law 
degree from the University of Virginia in 1940, and Profeessor Saltzburg 
graduated from the University of Pennsylvania Law school in 1970. 

The Federal Rules of Eujdence Manual was reviewed by Lieutenant 
Colonel Herbert Green, chief of the Criminal Law Division, The Judge 
Advocate General's School, Charlottesvdle, Virginia, at 89 Mil. L. Rev. 
98 (1980). 

20. Shanor, Charles A. ,  and Timothy P. Temell, MMzlzta~ Law in a 
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Sutshall. St. Paul, Rlmn.: Keat Publishing Co., 1980. Pp. SI. 3 %  Pa- 
perback. 

This recent addition to the well-knonn Il'e 
a brief summar) of and introduction to ail of. 
i s  a book for the bepnner. anti not the spe 
addressed to students vithout previous famd 
also to practicing attorneys a-ho ma>- occasio 
a question concerning military l a w  and u ho l i e d  help in locating relevant 
authorities for further research. 

The book 1s organized in ten chapters The first chapter. introductory 
in nature, provides an overx-ieii. of civilian control over the mihtary wry-  
ices This IS followed by chapters on entry into military service. and first 
amendment nghts in the seriiee A long chapter an militar) criminal l aw 
comes next. and a chapter on the iaw of war 111 international laa Ad- 
ministrative discharges and veterans' benefits are the subjects of the 
next t w o  chapters. The book clmei nith short chapters on defense con- 
tracts, tort claims in the military, and labor-management relations per- 
taining to civilian employees of the government 

The volume open8 uith a preface, detailed table of contents. and table 
of cases cited Citations generall) are inserted directly in the text. The 
book closes Rith a subject-matter index 

been an associate professor of the School of  
, Atlanta, Georgia. since 1976. He received his 

University and the Vmveraity of V i r p i a .  
Timath) P. Terrell, also an associate professx at Emory, paduared from 
Yale La%- School m 1974. 

21. Sobel, Lester A , ,  editor, Quotas and Affio,iot~i'e Actinti Yew Vork. 
Xen Y w k :  Facts on File. Inc , 1980. Pp. 193. Piice: S15.00. 

ffoorts to promote or ~ a r d  racial integmtion 
for uomen m the United States during the 
n in the clipped style of a nenapaper or news 

magazine. it la an edited col lect ion of"Facts on Fde"neiis reports issued 
from time to time during the past ten years. As the books title suggests. 
its emphasis is on problems concerning numbers of people. students in 
ail types and levels o f  schools. empio!-ees in the government and the 
prirate sector. and people in other areas of life. 
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The primary editor, Lester A. Sobel, has  written an introduction, 
'"Conflict Over Ideas, Actions & Motives," which provides an ovewiew 
of the decade and of the book's contents. This is followed by five sub- 
stantive sections, "Integration Level Low in Early 19708,'' "Policy Con- 
tlicts & Uncertainty," "Hardening Positions," "Growing Contlict & Un- 
certainty," and "Conhsion as 1980s Approach." 

The news items reported or deaeribed in the book deal primarily with 
employment and sehwling. In the area of employment, the focus is on 
hiring and promotion of blacks and women. Lawsuits and court decisions 
are discussed, along with the positive and negative efforts of employers, 
government agencies a t  all levels, and private organizations. 

Concerning schooling, much space is devoted to the controversial bus- 
ing plans which have been implemented OT ordered in many racially- 
imbalanced school districts. Higher education is also covered. The Bakke 
w e ,  concerning use of minority group quotas in professional school ad- 
missions programs, is discussed, along with its predecessors. In the area 
of education, the focus is more on equality of opportunity for minority 
group members, especially blacks, than on women. 

The book offers B detailed table of contents and a subjectmatter index, 
There are no footnotes or bibliography, but citations are inserted in text 
in newspaper fashion. The type is rather small, which however has the 
advantage of allowing more infonnation to be crowded on each page, 
even if it is not always easy to read, Two columns of print appear on 
each page. 

The primary editor, Mr. Sobel, is assisted by two others, Joseph Fickes 
and Raymond Hill, identified as contributing editors. Grace M. Ferrara 
is credited as indexer. 

22. Stockholm International Peace Research Institute, Chemical Weap- 
0715: Deslwction and Cmvwsim. London, United Kingdom, Taylor & 
Francis, Ltd., 1980. Pp. 201. Price: UK pounds 6.50. Paperback. 

This book is a collection of twelve essays dealing with various aspeeta 
of chemical warfare and weaponry, problems of destruction of chemical 
weapons and conversion of weapons supplies and production facilities to 
other mes,  and verification of destruction and conversion. The essays 
were originally mi t ten  for, or are an outgrowth of an international s y m -  
posium on the subject conducted by SIPRI at Stockholm in June of 1979. 
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For a number of yews, various countries, chiefly the United States 
and the Soviet Union, have conducted negotiations concerning a conven- 
tion which would prohibit the production, stockpiling, and deployment 
of nerve gases and other chemical weapons, and would require the de- 
struction of existing supplies. Progress has been slow, and one area 
difficult to resolve has been the disposition of the supplies now existing. 
SIPRI has concluded that this is not an insuperable problem; that ac- 
ceptable means of destroying or converting existing suppliea are available 
or can be developed. 

The book i s  organized in three parts. Part I i s  an introduction, defining 
the issues discussed iater in the book, and providing an overview of 
proposed resolution8 for those issues. The second part is the heart of the 
book, containing eleven of the twelve essays. The final part is a review 
of the current status of United States-Soviet Union negotiations con- 
cerning chemical weapons 

The text is supplemented by three appendices. The first is a copy of 
an official report on United States-Soviet negotiations, released m the 
summer of 1919, The second is a United Nations summary and bibliog- 
raphy of all United Sations materials on the subject of chemical weap- 
onry. Appendix 3 is a hst of parties to the 1972 Convention on the pro- 
hibition of the development, production and stockpiling of bacteriological 
(biological) and toxin weapons and on their destruction. The significance 
of this conwntion is that the United States and the Soviet Union are 
signatories, and that the lessons learned in connection with this conven- 
tion could he applied to chemical weaponry. 

The book was edited by SIPRI ataff members and consultants. The 
Stockholm International Peace Research Institute describes itself as "an 
independent institute for research into problems of peace and conflict, 
espec~ally those af disarmament and m s  regulation." Financed by ap- 
propriations of the Swedish Parliament, the Institute nIas established in 
1966 in honor of Sweden's 150 years of unbroken peace. 

23. Stockholm International Peace Research Institute and M h u r  H. 
Westing, Wmfajare zn a Fmple World. Mzlrtaq, Impact on the Humar~ 
Elzvironmnt. London, United Kingdom: Taylor & Francis Ltd., 1980. 
Pp. xiv, 249. 

This work discusses the effects which past nws have had on earth's 
ecology. With heavy use of statistical tables and chapter appendices, the 
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primary author, Dr. Westing, demonstrates that human activity. civil as 
well a% military, has massively changed the environment. He notes that, 
heretofore, atrictly military damage to the environment has been tran- 
sitory in nature; but he warm that. with nuclear weaponry and other 
technolo= now available to the world's military forces, the potential 
exists for vast and irreparable damage to the world around us 

The book is argamzed m eight chapters. After anmtroductory chapter. 
the work discusses the various repans of the world. temperate, tropical, 
desert, and so forth. Both civil and military use and abuse of each region 
are discussed. and conclusions are set forth, chapter by chapter. The 
book is concluded by a chapter an global ecoloa 

For users of the book, a preface and detailed table of contents are 
offered, f d l o w d  by a table of conversions of weights and measures. The 
book closes with an extensive bibliography and a subjectmatter index. 
There are no footnotes, but bibliographical informatm is provided in 
appendices at the ends of the various chapters. 

The author, Dr. Arthur H.  Westing, 1s a professor of e c o l o n  and dean 
of the School of Xatural Science at Hampshire College, Amherst, Mas- 
sachusetts. He was a senior research fellow at SIPRI when he wrote this 
book. Editorial assistance was provided by Rajesh Kumar. 

The Stockholm International Peace Reaearch Institute describes itself 
as "an independent institute for research into problems of peace and 
conflict, especially those of disarmament and -E regulation." The or- 
ganization IS financed by appropriations of the Swedish Parliament. and 
was founded in 1966 an the occasion of Sweden's 160th anniversary of 
peace. The personnel of the organization are of many nationalities. The 
current director is Dr. Frank Barnaby of the United Kingdom. The or- 
ganization does try to promote peace. but is otherwise nonparrisan and 
nonpolitical 

24. Stockholm International Peace Research Institute and Peter Rea, 
World Annamwnts and Disannament SIPRI Yearbooks 1968-1979. 
Ciimulatiue Index. London, United Kingdom: Taylor & Franies Ltd., 
1980. Pp. 90. Plice: U.K. pounds 6.00. 

The ten SIPRI yearbooks published between 1969 and 1979 discuss the 
build-up of weapons supplie8 in the world's nations, and of efforts to 
control the rate and nature of this build-up. Accounts are given of the 
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development, production, sale, and deployment of new weapons systems 
of all types. The arms trade is descnbed, together with relevant devel- 
opments in international law, including agreements on defense measures 
and on arms control. The SIPRI yearbooks contain many charts. graphs, 
and statistical tables setting forth information about weaponry and its 
significance in international relations. The yearbooks are a research aid 
to anyone interested in their subject matter, including international law- 
yers specializing in the law of war and its branches. 

Adequate indexing of writings is almost as imponant ad the substantive 
content of the untings themselves. If a writing cannot be found by 
researchers, it might a8 well never have been written. Each afthe SIPRI 
yearbooks has its own index, but the cumuiative index here noted links 
all ten volumeS together. The cumuiative index is more than a mere 
pasting together of the ten separate indices. It contarns new entries and 
a new organization of old entries, to ensure adequate crass-referencing 
of related topics. 

For the use of researchers, the book offers an explanatory preface and 
introduction, as well as a list of the ten SIPRI yearbooks and instnetions 
for ordering them. 

The Stockholm International Peace Research Institute describes itself 
as "an independent institute for research into problems of peace and 
conflict, especially those of disarmament and arms regulation." The In- 
stitute's operations are funded by appropriations of the Swedish Parlia- 
ment. I t  was founded in 1966 to commemorate Sweden's 150 years af 
peace. The Institute is controlled by a Governmg Board whose members 
come from many countries. The executive head of the Institute i s  its 
Director, Dr. Frank Barnaby, from the United Kmgdom. 

25. Straus, Murray A,,  Richard J. Gelles, and Suzanne K. Steinmetz, 
Behind Closed 00078:  Violence in the Amencan Family. Garden City, 
Kew York: Anchor PressIDoubleday, 1980. Pp. viii, 301. Price: $10.95. 

The chilling subject of child abuse has become much mare famihar to 
the reading public during the past ten years, as studies and analyses 
have proliferated. But family violence takes many other forms in addition 
to mistreatment of children by parents. Wife-beating (and occasionally 
husband-beating) 1s an integral pari of moat scenes of ongoing family 
violence, as are fighting between siblings, attacks by children on their 
parents, and similar involvement of other relatwes. More is now pub- 
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lished concerning all there subjects than befoore. but there are still gaps. 
and this book seeks to fill some of them at leait in part. 

Family violence has been an intractabie problem partly because of all 
the factors that cause the phenomena to be underreported or denied. and 
partly because it takes place in the context of the total family environ- 
ment, which is often perpetuated from generation t o  generation. The 
authors of the book here noted propore a number of nays of dealing Kith 
the problem, through crisis-intervention centers, counselling and day- 
care services, training in effectitw parenting, family planning, and the 
like. The authors have concluded that removing a child from an abusive 
hame is not an effective remedy, for many reasons. The correct approach, 
as they see it, IS to take a c t m  to reduce the pressures nhich lead to 
abusive conduct in the first place. 

The book is organized in ten chapters which are grouped in five parts, 
describing the nature and extent of violence in the American family, and 
the difficulties in studying it; the long-term social patterns and immediate 
cause8 which lead to violence: and possible u-ays of dealing with nalence 
in the future. 

For the convenience of readers, the book offers a table of eontents and 
a foreword. There is considerable use of statistical tables. Some of which 
are set forth in three appendices near the end of the book. There are few 
footnotes, and these am gathered together before the appendices. .4 
bibliography and a subject-matter index complete the volume. 

Xurray Straus holds a Ph.D. degree in sociology from the Unwerrit?- 
of Wisconsin, and 1s a professor of soaology at the rniverritv of New 
Hampshire. He has published man) articles on saciolopcal topics. Rich- 
ard Gellee is an associate professor of sociology and department chairman 
at the University of Rhode Ialand, and Suzanne K. Steinmetz 1s an as- 
sociate professor at the College of Home E c o n o m ~ s  of the University 
of Delaware. 

26. Thompson. James Clay, Rolling Thunder; Vndei.sta,iding Policy and 
Pmgmm Failiwe. Chapel Hill, North Carolina: The Unirerait>- of North 
Carolina Press. 1580. Pp. xr,  199. Price: $14.00, cloth cover: SG 50, pa- 
perback. 

This book is a ease study of the earlier part of the Vietnam War. from 
1561 to 1568, as a foreign policy program which failed to accomplish its 
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purposes. The author discusses why the federal bureaucracy took so long 
to realize that its Vietnam efforts were not producing the desired results, 
and what this sI0wness of realization implies for future programs The 
phrase "Rolling Thunder'' comes from a hymn, "How Great Thou Art," 
and was the code name for a series of hea\y strategic bombing raids 
carried Out by the United Stater dunng the Tet Offensive of 1968, 

The author describes the infighting within the American national se- 
curity apparatus during the 1960's, between the m a p i t y  who mitially 
favored bombing, and a steadily growing minonty who were eonvmced 
that bombing nauld not accomplish anything. The minority temporanly 
prevailed, when heavy bombing was halted betneen 1568 and 15i2. The 
author's view 1s pessimistic. He concludes that "much of M hat comes out 
of the national security bureaucracy as foreign p o k y  may be related 
mom to the internal needs of the bureaucracy than to the problem at 
hand,'' and that "much of the for+ pohey decision process resembles 
an organized anarchy" (pages 161 and 153). As for the future, he asserts, 
"The strategic lesson-that the use of conventional bombing against a 
non-industrial country organized to fight and win a revolutionary a a r  
will fu-appears to be unlearnable" (page8 15i-561. 

The book 18 organized in six chapters. The first three provide an in- 
troduction and a factual description of the Rolling Thunder program and 
ita failure. Chapter 4 concerns intelligence gathering and eialuation re- 
lated tothe program. The fifth chapter sets forth the theories relied upon 
by the author, and the sixth applies those theolies to the organizational 
and foreign policy problem under discussion 

The hook offers a short table of contents, lists of illustrations. tables, 
figures, and maps, and a preface. Footnotes are collected at the end of 
the book, nith a bibliography of selected references and a detailed sub- 
ject-matter index. 

The author, James Clay Thompson, 1s an assistant professor of political 
science at the University of North Carolina, Greensboro. At the time of 
pubheation of his book. he war also a staff member of the Office of the 
Assistant Secretary of Defense for National Security Affarr. 

27. Van den Bosch. Roben. The Pesheide Consprraey. Garden City, New 
York Anchor Press.Doubleday & Company. h e . ,  1980. Pages: mi. 212. 
Price: $4.56. Paperback. 
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One of the major probiems facing American agi-iculture today 1s the 
control of insects and other pests Poisons of all sorts have routinely been 
used for control in the past, but scientists and others concerned with 
ecolom have increasingly come to realize that this may aften be both 
ineffective and positively dangerous. For example, insects often develop 
immunity to chemicals which, hoaever, continue to be poisonous to man, 
especially to fruit pickers and other izrm narkerr, and to food handlers 
and consumers. Further, a pesticide which ie effective against one type 
of insect may promote another type nhich normally would he prey for 
the frlrst type. Xany ather problems inhere in the use of pesticides. 

The author of this book is firmly eoniinced that reliance upon pesticides 
is largely unnecesrary and undesirable. He criticizes the chemical indus- 
try for its extensive efforts to promote the use of pesticides and to inhibit 
regulation thereof Accounts are provided of conflicts between the De- 
partment of Agriculture and the Environmental Protection Agency, and 
between the academic and business communities over the use of pesti- 
cides. 

As an alternative to automatic and heavy use of chemicals to suppress 
insects, the author propo~es an approach which he calls "integrated con- 
trol." This requires examination not only of the size and distribution of 
insect populations and their direct effect on plantlife, but also of a host 
of other factors-rainfall, temperature, wind, normal processes of aging, 
Boil erosion, and many o t h e r s t h a t  can affect both plant health and insect 
populations. V e q  often what is needed is not an insecticide, but fertilizer, 
imgation, promotion of natural enemies of particular insects. and other 
changes in farming technology Integrated control has been used with 
great S U C C ~ S S  in rice production in the People's Republic of China. 

Though the author has impressive credentials a8 a scientist, this book 
is written for the layman rather than the scientist. It is n n t t e n  in a 
colorful, informal style that catcher and holds the reader's attention. This 
is not a lawbook, although it does provide some information about en- 
vironmental legislation affecting use of pesticides. There is no mention 
of military use of chemicals. 

The book 1s organized in axteen chapters grouped in four parrs, iol- 
laxing a preface and a prologue. There is minor use of charts and graphs 
in the text. Aglossaryofse~ntific terms is provided. Footnotes, including 
references and citations to authority, are grouped together at the end 

139 



MILITARY LAW REVIEW [VOL. 89 

of the hook. The notes are followed by a short selected bibliopaphb and 
a subject-matter index. 

The Pesticide Coiispiraeg E not a new book I t  i ias  first published m 
hardcover by Doubleday m 1978. The author, Robert ran den Bosch, 
died m that year He had been a profereor of entomology and chairman 
of the Dirision of Biological Control at the University of Califoimia a t  
Berkeley. Professor van den Boach held a Guggenhem fellonship. At 
various times he served as consultant to plivate organizations and gor- 
ernmental agencies, both American and foreign 
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I .  INTRODUCTION 

This index follows the format of the vicennial cumulative index ahich 
was published as volume 81 of the Military Laio Review That index was 
continued in volume 82. Future volumes will contain similar one-volume 
indices. From time to time the material of volume indices will be collected 
together m cumulative indices covering several volumes. 

The purpose ofthese one-volume indices i s  threefold. First, the subject- 
matter headings under v-hich uritings are classifiable are identified. 
Readers can then easily go to other one-volume indices m this series, or 
to the vicennial cumulative index, and discover what else has been pub- 
lished under the same headings. One area of imperfection in the vicennial 
cumulative index 1s that some of the indexed writings are not listed under 
as many different headings as they should be. To avoid this problem it 
uouid have been necessary to read every one of the approximately four 
hundred writings indexed therein. This was a practical impossibility. 
However. it presents no difficultv as regards new articles, indexed a few 
at a time as they are published. 

Second, neu subject-matter headings are easily added, volume by YOI- 
ume, 86 the need for them ansea. An additional area of imperfection in 
the vicennial cumulative index is that there should be more headings. 

Third, the volume indices are a means of starting the collection and 
organization of the entries which will eventually be used in other cu- 
mulative indices in the future. This will sa)e much time and effort in the 
long term 

This index is organized in five parts, of which this introduction is the 
first. Part 11, below, is a list in alphabetical order of the names of all 
authors whose writings are published in this volume. Part 111, the sub- 
ject-matter index, is the heart of the entire index. This part opens with 
a list of subject-matter headings newly added in this volume. It is followed 
by the listing of articles in alphabetical order by title under the various 
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subject headings. The subject matter index i s  followed by part IT, a list 
of ail the writings in this volume in alphabetical order by title. 

The fifth and last part of the index i s  a book review index The first 
part of this is an alphabetical list of the names of all authors of the books 
and other publications Tvhich are the subjects of formal book revieas 
published in this volume. The second part of the hook review index 1s an 
alphabetical list of all the remews published herem, by book title, and 
also by re\,iew title when that differs fmm the book title. Excluded are 
items appearing in "Publications Received and Briefly Noted," above. 
which has its own index. 

All titles are indexed m alphabetical order hy first important work in 
the title, excluding a ,  an. and the. 

In general, writings are listed under as many different subject-matter 
headings as possible. Arsigmment of writings to headings 1s baaed on the 
opiman of the editor and does not necessarily reflect the views of The 
Judge Advocate General's School, the Department of the Arm?, or any 
governmental agency 

11. AUTHOR INDEX 

Belknap, Yichal R. ,  Professor, The Saprenie Coud Goes to 
War: The Meaning and ImplientLons q f t k e  Sam Sabatexr 
Case . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  e959 

Burgess. Gail h l . ,  First Lieutenant. USDIC, Ofiieial Im- 
munsty and Ciud Liability for Constitsfional To& Com. 
mitted b y  Mtl t t a ry  C o m m a n d e r s  After B d t i  ~ l .  

Economoz~ . . . . . . . . . . . . . . . . . . . . . . . . .  89 25 

Green, Herbert J . ,  Lieutenant Colonel. Federal Rules of 
Et,idenee Manual, a ILUIIL"  of a book bv Stephen A Saltt- 
burg and Kenneth R. Redden . . . . . . . . . . . . . . . . . .  89 96 
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Levme, Stanley, Major, The Doctrine of Mtlztory Seeessily 
in  the Federal Couds . . . . . . . . . . . , . . . . . . . . , , , , . . . 8913 

Nutt, Robert M., Lieutenant Colonel, Gocernmenf Contracts 
in  a .Vutskell, a ieutew ofa book by W .  A ' d  Keyes . . . . 89:lOO 

Park, Percival D., Major, A n  Administrative and Cw<l Law 
Symposium: Introduction , , , , , , , , , , , , , , . . . . . . . . . . 8911 

111. SUBJECT INDEX 

A.  NEW HEADINGS 

BUT2 V. ECONOMOU (LIY-  LIABILITY, CIVIL, OF COM- 
ITED IMMUNITY) MANDERS 

CIVIL LIABILITY OF COM- LIMITED IMMUNITY 
MANDERS 

CLAIMS AGAINST THE ARMY MANUAL, FEDERAL RULES 
OF EVIDENCE 

CLAIMS, CONTRACT MILITARY COMMISSIONS AS 
TRIBUNALS 

COMMANDERS, LIABILITY OF MILITARY NECESSITY 

COMMISSIONS, MILITARY, AS MILITARY VALUES 
TRIBUNALS 

CONSTITUTIONAL TORTS NECESSITY, MILITARY 

CONTRACT LAW NUTSHELL SERIES 

CRIMES, WAR OFFICIAL IXMUNITY 

CRIMISAL DUE PROCESS PUBLIC CONTRACTS 
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DOCTRISE OF MILITARY NE- QUIRIN,  E X  PARTE ( S A Z I  
CESSITY SABOTELR CASE1 

ECONOMOU, BUTZ V (LIbI. RIGHTS OF ACCUSED 
ITED IMMUBITY) 

EXPARTE QUIRIN (BAZI SAB- SABOTAGE 
OTECR CASE) 

HISTORY, LEGAL SPYING 

IMMUNITY, LIMITED TORT LAX 

IMMUBITY, OFFICIAL TORT LIABILITY OF COX- 
YASDERS 

INTELLIGENCE GATHERIKG TORTS, COKSTITUTIONAL 

JURISDICTION, CRIMINAL VALUES, YILITARY 

JURISDICTIOB, PERSONAL WAR CRIMES 

LIABILITY, CIVIL 

B .  ARTICLES 

- A -  

ADMINISTRATIVE CONTRACT REMEDIES 

Government Contracts in a Kutshell, a reuiev, b q  Lieutenant 
Colonel Robed M. Sutt of a book by LV. S o d  Keyes . . . 89 I00 

ADMINISTRATIVE LAW 

Administrative and Civil Law Symposium: Introduction. by 
Major Percital D. Park . . . . . . . . . . . . . , , , , , 89 1 
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Doctrine of Military Necesaity in the Federal Courts, by 
Major Stanley Levine . . . . . . , , , . . , , . . . . . . . . . . . . . . 89 3 
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Official Immunity and Civil Liability for Constitutional Torts 
Committed by Military Commanders After Bate v. Eeon- 
omou, by First Lieutenant Gail .II B U T Q ~ S S .  CSMC , , , 89.25 

. B -  

BLTZ V. ECOSOMOU (LI?/IITED IMMUSITT) (new headinp) 

Official Immunity and Civil Liability for Constitutional Torts 
Committed by Military Commanderr After Butz il. Ecan- 
omou, by First Lietdenanf Gail .M Burgess. CSMC , , E9 25 

- C -  

CAPITAL PUKISHMENT 

Supreme Court Goes to War: The Ileamng and Implications 
of the Nazi Saboteur Case, by Professor ,Wiehol R 
Belknap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  89.69 

CHARACTER ETIDESCE 

Federal Rules of Evidence Xanual, o i e ~ i e ~ .  5y Lieutenant 
Colonel Herbed J .  Green qfa book by Stepheti A S d 1 2 b w ~  
and Kenneth R Reddew . . . . . . . . . . . . . . . . . . . . .  89 96 

CHIEF EXECUTIVE 

Supreme Court Goes to War: The &leaning and Implications 
of the S a m  Saboteur Case, by  P r o f m o T  Michal  R 
Belknap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  59% 

CIVIL LIABILITY OF COYMASDERS (new heading1 

Official Immunity and Civil Liabihty for Constitutional Torts 
Committed by MiMary Commanderr After Butz v. Econ- 
amou, by  Fzrst Lieuianant Gad .TI. B w Q ~ s ~ .  CSMC . 89 26 

CIVILIAKIZATION OF MILITARY JUSTICE 

Federal Rules of Evidence Manual, n mvww bu Lietitenant 
Colonel Herbed J Green @fa book b g  Stephen 4 SaitlbiirQ 
and Kenneth R Redder, , , , , , , , , . . . . . . . . .  8996 
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CIVILIANS, COURT-MARTIAL JURISDICTIOS OVER 

Supreme Court Goes to War: The Meaning and Implications 
of the Nazi Saboteur Case, by Professor Miehal R. 
Belknap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  891'59 

CIVILIANS, JURISDICTION OVER 

Supreme Court Goes to War: The Meaning and Implications 
of the Nazi Saboteur Case, by Professor .Mieha/ R .  
Belknap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  89/69 

CIVIL LITIGATION 

Doctrine of Military Necessity in the Federal Courts, by 
Major Sfanley Lenine . . . . . . . . . . . . . . . . . . . . . . . . . . .  89,3 

Official Immunity and Civil Liability for Constitutional Torts 
Committed by Military Commanders After Butz Y .  Eeon- 
omau, by First Lieutenant Gail .21 Burgess, U X C  , , . 89/25 

CIVIL RIGHTS 

Supreme Court Goes ta War: The Meaning and Implications 
of the Nazi Saboteur Case, by Professor Mtehal R. 
Belknap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  89:;9 

CLAIMS AGAINST THE ARYY (new heading) 

Official Immunity and Civil Liability for Constitutional Torts 
Committed by Xilitary Commanders After Butz V. Ecan- 
amou, by First Lteutenant Gad .M. Bargess, CS.MC , , . 89125 

CLAIMS AGAINST THE UNITED STATES 

Doctrine of Militaq Necessity in the Federal Courts. by 
Major Stanley Levine . . . . . . . . . . . . . . . . . . . . . . . . . . .  891'3 
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CLAIMS, COSTRACT inex heading) 

Government Contracts in a Kiutrhell, a wutc1c by Lteuteiiani 
Colonel Robed .M. Sutt  of a book by  W Soel Keyes . . .  89:IOO 

CLAUSES, COKTRACT 

Government Contracts in a Kiutaheli, a T ~ V L I I L ~  by Lieutrimit 
Colonel Robert 41. Tutt  of a book by 1V. S o e l  Keyrs . , . 89r100 

COMMAND 

Doctrine of Xihtary Kecessity in the Federal Courts, by 
M q o r  Stanley Lecine . . . . . . . . . . . . . . . . . . . . . . . .  8983 

Official Immunity and Civil Liability for Constitutional Tarts 
Committed by h1ihta.w Commanders After Butz v. Eeon- 
omou, by F m t  Lseutenant Gwil .\f Burgess. CSMC . . .  89)26 

COMhlhNDER, POWER OF 

Doctrine of Military Secessity in the Federal Courts, by 
, M a p  StaiLley Levine . . . . . . . . . . . . . . . . . . . . . . . . .  8913 

COMMAKDERS 

Doctrine of Militalg Necessity in the Federal Courts, by 
.Major Stanley Levine . . . . . . . . . . . . . . . . . . . . . . .  89'3 

Official Immumty and Civil Liability for Constitutional Tarts 
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COMMISSIONS, MILITARY, AS TRIBUNALS (new heading) 

Supreme Court Goes to War: The Meaning and Implications 
of the Nazi Saboteur Case, by Professor Miehal R .  
Belknap . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  89/;9 

CONFESSIONS AND ADMISSIOXS 

Federal Rules of Eddence Manual, a review by Lieutenant 
ColmmelHerbedJ. Greenofa book bgStephenA. Saltzburg 
and Kenneth R .  Redden . . . . . . . . . . . . . . . . . . . . . . . . .  89/96 

CONSTITUTIONAL LAW 

Supreme Court Goes to War: The Meaning and Implications 
of the Nazi Saboteur Case, by Professor Y i c h a l  R .  
B e l k m p  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  69/69 

CONSTITUTIONAL TORTS (new heading) 

Official Immunity and Civil Liability for Constitutional Torts 
Committed by Military Commanders After Butz v. Econ- 
omou, by First Lieutenant Gail M Burgess, W M C  . . .  E9125 
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Government Contracts in a Nutshell, a review by Lieutenant 
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