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ment  of t he  Army policy or  t o  be in any  sense directory The 
opinions reflected in each writ ing are those of t he  author and  do not 
necessarily reflect  t he  views of The  Judge  Advocate General or an) 
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I N T R O D U C T I O Y :  

C R I M I K A L  L A W  S Y M P O S I U M  

Three articles on diverse aspec ts  of military justice are presented 
in th i s  issue of the  Military Law Review. This  is the  fourth criminal 
law symposium i s m e  tha t  the Review has  presented since the sym. 
pasium series commenced with volume 80, spr ing  1978. Previous 
issues devoted to  criminal law are volume 84. spring 1979; volume 
87, winter 1980; and  volume 8 8 ,  spring 1980. 

In  the opening article, Capta in  Woodruff discusses section V of 
the new Military Rules a i  Evidence. These Rules, replacing chapter 
X X V l I  of the  Manual  for Courts.blartial, govern the use of al l  
types of testimony, documents.  and  physical evidence. as evidence 
in cour tmar t ia l  proceedings.  The  Mili tary Rules ,  which became ef- 
fective on 1 September  1980. are largely based upon the Federal  
Rules of Evidence. promulgated in 1975 for use by United S ta tes  
district courts and  magistrates. The  tex t  and  analysis of the 
Mili tary Rules may be found in Appendix 18, Manual for Cour ts '  
Martial. added to the Manual b y  Change 3. 

Section V of the  Mili tary Rules of Evidence sets forth rules 
governing use of privileged communications as evidence. E r .  
amples a i  such  communications include confidential discussions 
between lawyer and  client. priest and  penitent, and  husband and  
wife. Others less obvious include the Government ' s  privilege of 
protecting the identity of clandestine criminal informants.  the 
political vote privilege, and  the secrecy of deliberations of courts 
and juries. Information which has  been given a security classifies. 
tion or i s  otherwise considered sensitive by the Government is also 
subject to privilege. 

An article concerning section T' should be especially helpful to  
judge advocates practicing in the field. While most provisions of 
the Mili tary Rules are similar to if not identieai with the Federai  
Rules, section V represents a major exception. The  drafters of the 
Federal  Rules originally proposed an extensive codification of the 
law of privileges. However,  th i s  par t  of their work proved extreme. 
ly controversial for many unrelated reasons. Congress disapproved 
the proposed section V and subs t i tu ted  B shor t  p rav ismn tha t  simp- 
ly preserves prior law in tac t  

Section V in the  Mili tary Rules i s  based in par t  on the rejected 
section V of the Federa l  Rules Dunng the p a s t  several years  a con. 
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siderabie body of case law a n d  scholarly commentary has  grown u p  
around rhe portions of t he  Federal  Rules which were approved. and  
811 this law is available for use by mili tary attorneys Unfortunate- 
l y ,  little or no such guidance concerning the  section V privileges 
has  evolved, except far a few portions taken more or  less intact  
from the  Manual  fo r  Courts-Martial  

Captain Woodruff 's  ground.breaking article is followed by "In. 
consistent Defense in Criminal Cases , "  by  Yajor  J a m e s  F. Nagle 
Criminal defendants occasionally present two or  more defenses 
which m a y  seem to contradict  one another The  defense may con. 
tend, for example.  t h a t  t he  defendant  did not commit t he  crime, bu t  
t ha t  if he  did.  he W B S  entrapped by  government agents,  or commit. 
Led an ac t  of violence in self.defenre, or  took a piece of property 
under the  reasonable b u t  mistaken belief t ha t  i t  belonged to  him 

Such defense contentions are no t  always a s  illogical as a t  f irst  
they may seem T h e  defendant m a y  present one theory.  and the 
government 's  evidence may raise another entirely different 
defense It is clearly m the  defendant 's  best  interests t o  use both 
theories if a t  a i l  possible.  In  a the rcases .  such as denial of guilt and 
assertion of insanity.  t he  defenses are not  truly inconsistent Fur .  
ther.  some courts have  felt that .  in t he  ease of a defense ouch as en- 
trapment.  t he  public policy canslderations behind the  defense are 
so strong tha t  i t  should be permitted even i f  inconsistent with 
another defense 

Majar Nagie provides an extensive review of the federal. state.  
and mili tary case law on use  of inconsistent defenses He so r t s  ou t  
t he  various jurisdictions atcording t o  the  extent,  if any.  t ha t  their  
appellate cour t s  have  permitted presentation of such defenses.  He 
concludes tha t  inconsistent defenses are generally permitted in 
American jurisprudence, bur t ha t  there are still some malar in- 
conus tenc ies  in treatment of such Gefenses between the v a r m ~ s  
jurisdictianr.  which should be rectified 

Our concluding article by Lieutenant Colonel Norman G Cooper 
i s  B note on military iegai history Modern western mili tary 
criminal law a n d  procedure are descended in pa r t  from the  Swedish 
Articles of War of 1621, promulgated by  Xing Gus tavus  I1 
Adolphus 11595.16321. This  monarch ' s  reputation is based upon h i s  
mili tary gemus during the  Th i r ty  Years' War. a eomplex reiigions 
and  economic conflict which tore northern Europe apa r t  in t he  ear- 
l y  seventeenth century Gus tavus  Adolphus init iated extensive 

2 
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reforms in the  recruitment. training. leadership, and  suppor t  of 
soldiers. and  not the least impor tan t  were his efforts a t  moderniza.  
tmn of disciplinary practices Lieutenant Colonel Cooper discusses 
the relationship between the Articles of 1621 and  our  present 
Uniform Code of Mili tary Jus t ice .  

The  Military Law Review is pleased to present these articles on 
criminsl law and procedure and  legal history. All of them are  
valuable additions to  the growing body of military legal literature 

PERCIVAL D. P A R K  
M a j o r . J A G C  
Editor.  Military Law Review 
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P R I V I L E G E S  UKDER T H E  M I L I T A R Y  
R U L E S  OF E V I D E N C E *  

by C a p t a i n  J o s e p h  A W o o d r u f f * '  

The Military Rules o f  Evidence became l s w i n  1980 b y  executive 
order of the President. The new rules are based largely upon the 
Federal Rules o f  Evidence, signed into i s w  in 1975, and upon 
former chapter X X V I I  o f  the Manual for Couits.Yartiai. Captain 
Woodruf f ' s  article focuses on section \'of the Military Rules. This 
section states rules caneerningprivileged communications, such as  
s t s tementsmade  to BD attorney b y e  client 

Captain Woodruf f  r e v ~ e w s  section V ,  ruie b y  rule, and compares 
i ts  text wrth that o f  the previous .Wanual providons,  and with the 
text  ot he privilege rules proposed b y  the drafters of the Federal 
Ruiej o f  Evidence but rejected b y  Congress. He  concludes that for  
the most part the new rules do not represent B drastic change from 
prior military isw,  and that in certain respects they improve 
significantly upon that jaw. 

I. I N T R O D U C T I O N  

T h i s  article reviews t h e  m i l i t a r y  law of p r i v i l e g e d  e o m m u n i c a .  
t i o n s  S t a t e m e n t s  m a d e  by c e r t a i n  p e r s a n s  w i t h i n  p r o t e c t e d  rela. 
tionships are p r o t e c t e d  by t h e  law f r o m  forced d i s c l o s u r e  on the 
w i t n e s s  s t a n d ,  at t h e  o p t i o n  of one of t h e  p a r t i c i p a n t s  in t h e  rela. 
t i o n s h i p . '  Weli.known e x a m p l e s  i n c l u d e  s t a t e m e n t s  m a d e  in t h e  

*This Brt lc le  1 3  baaed upon an essay submitied by the author m partla1 lulfillmeni 
o f  the l ~ ~ u l r ~ r n e n f i  for the degree of Juris Dar - 81 the C n w e r i i f y  of Alabama 
School of Law 
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context of an at torneycl ient  relationship, or between priest and 
penitent. or husband a n d  wife. and sometimes doctor and patient. 

I n  civilian proceedings, the law of privileged communications i s  
generally p a r t  of t h e  common iaw. varying from state  to s ta te  4 t  
the federal l e v e l  an ambit ious at tempt  was made t o  codify the law 
of privileged communicat ions in section V of the Federal Ruler of 
Evidence I This  a t tempt  was rebuffed by Congress when the pro. 
posed rules were enacted in 1976.3 Section V as i t  now reads is a 

'See r h i  Nates of the  Houae and Senare Cammitrees on the Judiciary.  the  text of 
which i s  reproduced  af ter  Rule  601 of the  Federa l  Rules of Evidence 28 
ar566-Eg 119761 

S C BPP 

4rticle  i or section V o f  the Rules  c o n b i b l s  of Rule SO1 a b o i e  A s  originally pro  
possed by the  Onired S t a t e s  Supreme Court ,  Lhsf section contained th i r teen  oropaied  
rules N m e  different n o n . c o n ~ t ~ t u t m n a 1  p r w i l a g e i  were defined Therr were re 
quired reports p m d e g e d  b y  s t ~ t u t ~ .  the  lawyer cl ient  privilege the p h y m i s n .  
patient or pgyoholharapl i i -par ienf  privilege the  husband wife p n v h e  rho 
clergyman-penirenr prii i lege B p d m r a l  vote pnvdege .  a t rade  B O C I O ~  prwi lsge  B 

p m ~ l e g e  for ~ e c r e i i  of i f a t e  and other official infarmatian and Idenriry of criminal 
infarmant3 T h e  Conpress di3apprared the propoled  section I See d i i e u i s i a n  in 
footnote  J infra 

. . . . . . . . . . .  . 

. .  

The Federa l  Rules  of E\idence were oreoared  chiefly h v  an Advisory  Comm~ILeo 

o f E v i d e n c e M a n u a l 3 - 6  119751 

'According t o  rho Voles u i  t h e  H o u i e  a n d  Senate Carnmitieer on the  Judic ia ry  JOG. 

m n  I as ~riginslly w r ~ l i i n  XBI  r e p f a d  b y  Congress because j t  W B J  too oanfraver- 
sisl M a r t  o f  the proposed p m v ~ s i o n r  %ere vigorously attacked by C~L~IC I  far many 
dif ierenl  resrons. no concise  summsry of objections IS possible  Tho cangre~rional  
cammilfees concluded that  section I' would have  t o  he sacrificed t o  make poxmble 
t h i  paisage 01 the remainder  of the Federa l  Rules  of Evidence  Apparent ly  no other  
iecl lon of the p m p o m d  rule6 w a i  changed so d r a m c a l l )  by Congress K Redden & 
S Saltzhurg s ~ p i s n o f a 2  a t 1 3 0  
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relat i re ly  s h o r t  s ta tement  t h a t  privileges "shal l  be governed by the 
principles of t h e  common law a s  they m a y  be interpreted by the 
courts of the United S t a t e s  in the light of reason and experience."' 

In military practice. the law of privileged communications was 
formerly set  forth in chapter  XXVII of the Manual for Courts. 
Martial.b replaced in 1980 by t h e  Mllitary Rules of Evidence.' Since 
1950, military courts  have been obliged by s ta tute  to canform their  
procedures and modes of proof to those recognized in the t r ia l  of 
criminal cases in t h e  United S t a t e s  dis t r ic t  courts.' Accordingly, 
iarge portions of the Mil i tary Ruler  a i  Evidence were taken with lit- 
tle or  no change from the Federal Rules of Evidence.' As an excep. 
tion. section V of t h e  Mil i tary Rules dif lers  drast ical ly  from section 
V in t h e  Federal  Rules. The mil i tary Section V is an elaborate  

'Fed R b i d  501 in c l \ i l  aetionr In which the rule of decman 18 found an b m e  
ra ther  than federal la% s f a t e  l a w  not federal La1 controls any p m d s g e s  ssrerfed 
I d  

m E ~ e c  Order Y o  12 198, 4 6  Fed Reg 16 932 11980l T h x  order WBQ Iigned b y  Presv 
dent Ca. .er  on \larch 12, 1980. effect ive pmrpectirely f rom September 1, 1980 F a r  
d i i r v i i i o n  of the Military Rules of Evidence and comparison beiuesn them and the 
ald chapter XX\ 11 01 the hlanval for Courts-\larrial. nore 6 suypr~.  me t h e  sym- 
posium ~ b m e  \ fay 1980, of The Army Laiyer  the monrhly companion Io the 
qmrterly VJiIrtary LawReview See nore 3,  infra 

'IO U S  C 5 83618) 119761 or U C \I J a r t  36lal The Uniform Code 01 \filltar) 
Justice. 64 I I Q ~  I08 119EO1, as amandad an 110 numbered a ~ f i c l e i  13 codified aL 10 
U S  C S5801-94011916I 

C a s i s  ~n a h w h  the Court  a i  hlilifary hi lp ia l i  has changed military evidentiary 
IIR t o  e a n i o m  10 federal p r a c t ~ c o  include United S t a l e a ~ s .  Johnion 3 hl J 143 
IC \1 A 19711 eancemmng admissibility a f  statements   gain sf penal interest 81 an 
exception to the haarrav rule. and United Sfstel \ Miller 23 C M A  247,  49 C i f  R 
380 119131 concerning admisiibhry of  laboracory reports B I  bvi inars eniriei  
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codification of t he  law of privileged communications,? and IS 
similar m m a n y  respects to the  proposed codifieanon which Con- 
gress relected for t h e  Federal  Rules ,) 

This article focuses on section V of the Mili tary Rules ,  comparing 
i t s  twelve rules with prior mili tary la% and practice o n  the  subject.  
and  with t h e  privilege rules proposed by  the  framers of t he  Federal 
Rules bu t  repc ted  by  Congress In addition t o  the privileges 
themselves,  waiver of privileges and mvoluntary disclosure of 
privileged information are briefly discussed Mention is made also 
of t he  problems of comment by  a n  adverse pa r ty  on his or her oppo- 
nen t ' s  assertion of a privilege. and  ad \e r se  inferences drawn by  a 
i u ry  from such assertion. 

o f  E~idenee iodifie8 and ~ m p a j e $  order upon t h e  federal  common la% of ~ x c l u & l ~ n e  
C O ~ S ~ ~ ~ Y L ~ O ~ P I I ~  msndsred by rhe fovrrh a n d  fifth amandmenfr t o  t h e  U S Canstlru 
~ i m  For B dircursmn of rhe four th  amendment ~ r p e c f r  of t h e  11 R E  see E l s e n h e w  

members af rhe iatulry nl The Judge idvocate General I School  Charlot lesi l l le  
\ "glnla h a t e s  9upra 
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11. RULE 501: GENERAL PROVISIONS 

Rule 501 states t h e  n a t u r e  a n d  s c a p e  of e v i d e n t i a r y  p r i v i l e g e s  
a l l o w e d  u n d e r  t h e  new rules.'1 X e i t h e r  i t s  l i m n e d  i n c o r p o r a t i o n  of 
f e d e r a l  rules'i nor i t s  p r o v i s i o n  d e s c r i b i n g  t h e  k i n d s  of a s s e r t i o n s  
availabie t o  a p r i v i l e g e  h o l d e r ' l  are s i g n i f i c a n t  d e p a r t u r e s  from 
prior  p r a c t i c e .  

"Rule S O 1  reads as follow8 

(81 A peraan may n m  claim a privilege rich respect IO m y  matter except 

Ill The Connrirvrion of the United States B S  8ppli.d IO members of rho 

BQ required by 01 provided for  in 

armed ~OTCPJ. 

Ibi A ~ l s m  a i  pr8v~lege m i u d e s  bu t  L Q  nablimited to  the a i m t i o n  by m y  

I l l  Refuae to  he a witnesn. 
121 Refuse LO disclose any matter, 

141 Prevent another f r o m  b m g  a wntness 01 dmlosmg a n y  mstrer or pro. 
during any ohlector w n t m g  

1 ~ 1  The term ' person' inchden an appropriate r e p r e b ~ n m t i v i  of rhe 
federal gwernmeni.  a State ~ r p o i m c a l  iubdivisianthereof 01 a n y  orher 8" 

tit? elaimrng t o  be the holder of B privilege 

Id1 Karuithsfanding any other pmvmon of these rule8 informarion not 
otherrise p r n h g e d  does not become p r w h g s d  on the hami that ~f u.81 ac. 
qv>ced by amedicsl  off iceror ~ iv i l i sn  physician in B profeiaianal capacity 

p"""afaprlrllegeto 

131 Refuse fO produce any oblecr 01 ~ n t l n g .  or  

\lll R E v i d  601 

"\111 R E v i d  SOlls!ll! rd N a l .  however. Rule 1102 af Che \ I i i l fary Rulea uhLch 
a ~ f ~ m a l l e s l l y  incarporates into thole rules any amendment rn the Federal Rules of 
Evidence Amendment of the Mil i tary Rules under thin pmvmmn takes effect  180 
days after the effective dare of amendment of the Federal Rules I" the absence of 
contrary ~ e f i o n  by t h e  President 

9 
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Subd i t i s ion  Id) is a reiteration of t he  mili tary 5 iongstandmg 
nonrecognition of any physician-patient privilege ' I  In  Liiited 
States Y .  Wmght" t he  Army Court  of Mili tary Revlew held tha t  so 
iong B S  t he  medical officer was engaged in his professional capacity 
as a physician.  and  w a s  not acting 8s an investigator.  all 
s tatements made  t o  him b y  the  accused were nonpribileged and  
could be received into evidence The  physician in Ri igh tnas  a doc- 
tor on duty  a t  the base  hospital  whom the accused had  sought Out 
i o lun ta r i ly  T h a t  f ac t  dist inguishes WrJght from cases m \ o l \ i n g  
compulsory psychiatric evaluations or sani ty  boards ,* The argu-  
ment  wms made tha t  during such compulsory examinations the 
physician had  a n  investigative or  quasl-judicial function. therefore 
statements by  the  accused merited protection. as surely as  if he or 
she were being interrogated by  a CID investigator 

This issue w a s  resolved in a series of eases. In Lhited States v 
S h a e  a 1958 decision of t he  Army Courr  of Military &Lie%, the 
c o u r t  found tha t  if a physician.patient privilege existed.  the 
accused had w a i w d  I C  a t  trial by  fail ing to object and by introdue 
ing  similar evidence himself Having  t h u s  disposed of t he  case. the 
court  did no t  reach the  issue of whether B privilege attached. I n  t he  
1989 case  of CnjtedStates Y Burke.'m t he  defense alleged tha t  E ~ C -  

121 Commuaicali~nr Io medicel aff>ceir and rrvilren ph?i,cians I t  13 the  
duly o f m e d l c a l a f f ~ e r ~ r o  suppl)  m e d i c a l a o r i , c e o t o m e m b e r . a f  rha armed 
forces  ID make periodical physical  e x a m i n a u o n i  SI Iequuod h i  regula- 
tions and to  exnmini persona far appointment and enl l i rment ,  and medical 
o f f i e e r i  may be ipecif ical ly  directed f~ o b i e r i e  examine or atrend 
members o f  the armed forces Thi8 observation exammatian.  or  attendance 
13 official and the infonmsfion thereby acquired IS  official hlrhaugh the 
ethics of the medical p m f e i s m n  forbid medical  off i rerr  and c n l l i a n  phyri- 
C ~ J  LO drst1a.e r h o u r  aufharliy ~ n f a r m e t m n  e c q u m d  when acting ~n B 
praie~nional c a p a c Q  n o  p m h g e  afrachel  t o  this information or ta  
. ~ s r e m o n f s m a d e r a  them by patients 

" C C \ I R  d 5 0 8 I C U R  19531 
s e e \ 1  c \1 supranore5 psrs !?L 
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tion 4 2 4 4  of Title 18. United S t a t e s  Code, ' ]  applied in the mil i tary.  
This  s ta tute  prevents  admission into evidence on the issue of guilt 
af  s ta tements  m a d e  by an accused during a sani ty  or  competency 
examinat ion The then-Army Board of Review opined t h a t  section 
4 2 4 4  was not  appl icable  t o  t r ia ls  by courts-martial. but  s tared t h a t  
i t  was not farced t o  so hold since the governmenr psychiatr is t  did 
not tes t i fy  t o  any s tatements  made b y  t h e  accused. 

The question was finally p u t  t o  res t  in 1966 in United States v. 
Wimberley,'' where the C o u r t  of Military Appeals  held t h a t  the 
privilege establ ished by section 4 2 4 4  was not  applicable t o  military 
criminal practice. The Court  reasoned t h a t  paragraph 1 2 1  of t h e  
Manual '  was the  mil i tary equivalent  of section 4 2 4 4  in t h a t  i t  
established a prel iminary proceeding to determine mental  capacity. 
Therefore, paragraph 151d21 of t h e  Manuali' was dispositive of the 
privilege provision 

Rule 501idl does not  dis turb these precedents  Rule 3 0 2 .  however, 
gives the accused a privilege to prevent  any s ta tement  made by him 
during a mental  examinat ion,  ordered under paragraph 121. f rom 
being received into evidence.i3 

The privilege created by Rule 302 goes fur ther  t h a n  t h e  section 
4 2 4 4  privilege Section 4 2 4 4  restricted the admission of such 
s ta tements  on t h e  issue of guilt. Rule 3 0 2  prevents  their  use both an  

"18U S C para 4211readr1npertinentpart  

' " 1 6 C M A  3 . 3 6 C M R  I S P I C M A  19661 
"Sate 16, svpia 
"Sole 14 SYPlS 

"Ruie302(al 4111 R E i > d  reads  a i f o i i o ~ s  

ldl General wle T h e  accused has a p n w l e g e  IO prevent any stsiemeni 
made by the accused a t  B mental e x ~ m i n s t m n  ordered  under paragraph 1 2 1  
o f  r h i i  M a n u a l  and an) der iva t ive  evidence o b t a l n e d t h r o u g h u i e  of such B 

statement from being receii,ed into evidence against t h e  aeeured 00 the 
i s m e  ai % w i t  or m n o c m e e  or dur ing  sen tenc ing  proceedmgp T h x  p r n ~ l e g e  
m l y  be c l a m c d  by the accused n a f i i i h r t a n d i n g  t h e  fact  rhai the accused  
may have been warned of the  righrn pravided  b y  ruie 306 s t  the e x a m m a  
t ion 

11 
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t he  merits and  m sentencing.z* Subdivision lbl of Rule 302 creates 
an exception to t h e  privilege when t h e  accused first  introduces such 
statements into ei,idence.23 

Subdivision le1 establishes a mechanism whereby the government 
m a y  gain ~ c c e s s  t o  such  statements.  I f  t he  accused opens the  door 
by offering expert  testimony concerning his or her mental  candi- 
tion, t he  mili tary judge m a y  order release of t he  examination report  
to t h e  prosecution, with the  accused's statements excised A n d  
should t h e  defense offer a portion of t he  accused ' s  statements into 
evidence. t he  mili tary judge may. in the interest  of justice. order t he  
release of all such s t a t emen t s  

The  1966 holding in Wimber leyhas  no t  been repeaied. however. 
and  section 4 2 4 4  has  no t  been made  applicable to cour t smar t i a l .  
Rules 302 and  5011d1, taken together,  replace paragraph  151d21 of 
t he  Manual. A s  explained above, Rule 302 is a privilege of broader 
application than  i ts  5 4 2 4 4  counterpart  A n d  m i t h e r  t he  federai  
cases  nor  t h e  Federal  Rules of Criminal Procedure have fashioned 
any  exceptions to 5 4 2 4 4  which correspond t o  those found in Rule 
302(cl. 

What  has  occurred, however,  is of great significance t o  rn~ l i t a ry  
prsctiLioners. The  new rules retain the  tradit ional nonrecognirian 
of a physician-patient privilege. b u t  they create a i m i t e d  privilege 
for s t a t emen t s  made  by  an accused during t h e  course of a pretrial  
mental  examination 

" I d  
'~Rule3021bi 14111 R E v r d  readi thur ly  

ibl Exceptionn 
11) There I S  no pn,ilegr under this rule  when the sccuaed f i r m  int roduce.  

into e- ldenro such r ta t smenrs  or derivative e i i d e n c e  
121 40 e x p e r t w i f n e ~ s  ma) t e m f y  a d  IO rhe r e a i m s  f o r  rho expert  I c m d u  

sinni  a n d  the reasons rhereior a s  t o  the mental  stals o f  the accused b u t  
such t es t imony ma) not extend t o  ris iomenfs  of the accused except 81 I'D. 
v i d e d I n l l i  

( c J  Releare of evidence f i  the defense offers experc t e r f m o n y  concerning 
rhe mental  e o n d h o n  of the accused the mili tarb iudge.  upon motion shall 
order t h e  reIea5e t o  the prosecution o i  rho full <onienfs.  orher than s n y  
sratementr m a d e  by  the accused nf any report prepared P u r i u m t  t o  
paragraph 121 of chi3 Manual  If the d e f a m e  aflsrp stakemenla msdp by the 
accused at  such examinitmn the military p d g e  may upon m u r i m  order the 
disclosure of such sfairmenis  made bu rho aceured and cantarnid in the 
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111. R U L E  502: T H E  A T T O R N E Y C L I E N T  
P R I V I L E G E  

Of all t he  confidential  relationships for which evidentiary 
privileges m a y  be granted, t hose  of husband and wife, and  of at. 
torney and  client a r e  two whose m o t s  penetrate so f a r  into the 
history of t he  common l a w  t h a t  their protection i s  almost assumed 
as  a mat ter  of course. Of course,  any  evidentiary privilege is an im. 
pediment to the  judicial search for t ru th  and  must  be justified by  
sound policy. The  a t to rneyc l i en t  privilege rests on three s tou t  
Q i h r S .  Fi r s t  IS t he  salutary purpose of encouraging frank a n d  open 
discussion between the  lawyer and  his client. The  second justifies- 
Lion IS t ha t  t h e  attorney, b y  his representation of his client,  i s  in ef. 
fect  his client 's  alter ego, and  the a t to rneyc l i en t  privilege is a 
vicarious extension of t h e  privilege against  relf.incrimination. 
Finally,  t h e  privilege is a refiection of t h e  lawyer 's  du ty  to  preserve 
t he  confidences of his client." This third consideration has  found 
expression in the  American Bar Association's Code of Professional 
Responsibility.'5 

The  mili tary justice system recognized the  necessity of the 
a t to rneyc l i en t  privilege and  expressly incorporated i t  into the  

"Far a d i s c u i s m n  of t h e  background and policy of rhe pn$iiega see Radin,  The 
Prrviiege o f  Canirdeniiel Communicauani  between Lawyer and Ciient, 16 Cal i f  L 
Rei 4L7 119281 For P discuraion of the privilege /n milltar)  practice m e  Oldhsm. 
PiivllegedCommuoiaatiansIn Milrlery Law 5 H i 1  L Rev 17 ( J u l y  19j91 and Ton 
tanella. Prrvileged Cammunreairani The Perransl Prrvilege 3 7  1111 L Rev IS6 
(Jan 1967, 

"Canon 4 of the ABA Code of P r a f m i o n a l  Respons~hhty stntes. A Lawyer 
Shovld P re r r r \ s fhe  Canlidencea and S e e r r r i  o f  B C l m t  Thm 1s g ~ n  s u b t f s n w o  
cantent by the texts of Ethical Considerations 4 I through 1.6 and D i s c ~ p l m a r y  
Rule 1101  Rule 1 i Confidentmi Infarmarion of rhe A B 4  Model Rules of Profei-  
i l o n l l  Conduct 119601 deal. IO parr with tho pn"leged nature of I h w y s r - ~ l ~ n i  corn. 
mYnlCsflDnb 
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A s  w a r  the  case ~n civilian courts  the privilege extended 
to " I ~ j ~ m m ~ n i ~ a t i o n ~  between a client or  his agent. and his a t -  
torney or the  agent of the at torney.  if made while therelat ionship of 
client and at torney was ~n existence. made in connectmn u i t h  that  
relationship. and under eircumstanceS not  indicating a lack of con- 
fidentiality."3' T h u s  s ta ted,  the rule was subject to two m p o r t a n t  
exceptions. First, no privilege attached where the communication 
"clearly contemplated the future  commission of a f raud or 
crime ' ' ? >  Second,  when a perron auts ide the privileged relationship 
gained knowledge of the confidential mat ter  by either accident or 
design. the right to in\oke the  privilege W B S  lost 

Since the privilege i s  designed to protect the reiationship t h a t  ex. 
is ts  between at torney and client. one of the chreshold requirements 
is that  such a relat ionship m u s t  exis t  Whether such a relationship 
e m s t s  is B question of fact The militar) courts  have held t h a t  the 
mere designation by a convening authori ty  of appointed counsel 
does not  create an actorney-client relationship in the absence of an 
acceptance of the appointment  by  the accused.31 Likeuise,  the  ex-  
istence of the relat ionship has  been held not to depend upon the 
legal qualifications of and the privilege may at tach even 
though t h e  counsel is not a iawyei  :j Similarly, the existence of the 
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privilege does no t  depend upon the  kind of proceeding tha t  occa- 
stoned t h e  establishment of  t he  attorney-client relationship.'b 

Rule 502 of t h e  Milirary Ruler  of Evidence does not substantially 
alter t he  tradit ional attorney-client privilege. and, except for  ex. 
pressly extending t h e  privilege t o  nonlawyer counsel, i t  is a mirror 
image of proposed Federal  Rule 503. As writ ten,  the rule creates a 
privilege held by  t h e  client protecting against  disclosure "coniiden. 
tial communicatmns made far the  purpose of facil i tat ing the rendi. 
tmn oi proiessional legal services to the  client."" The iuie goes on 
to create five exceptions t o  the  privilege, one of  which. t he  future 
crimes exception, had a counterpart  in prior practice. Of  the re- 
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maining exceptions,  some are codifications of prior haiver  rules 
and ochers are completely neu id 

The second exception, concerning oppoaing  nonclient parties who 
both claim through a common deceased c l ien t  has no parallel in 
prerule  c a s e  law The Advisory Committee Comments on  the  pro-  
posed Federal  Rule imply tha t  this exception 1s applicable u h e n  an 
at iorney is called as a witness in a dispute between t w o  parties rrho 
both claim the r ight  t o  assert  the privilege as representatives of the 
witness a t to rne l ' s  deceased client T h e  applicability of such  an 
exception t o  a mili tarr  criminal trial is  doubtful smce t he  govern- 
ment  i i l l  never b e  in a posinon t o  a s se r t  by  representation, t he  
privilege o i a  deceased 

This  does not mean. however. that  relevant restimony c ~ n n o r  be 
adduced from the  attorney a i  a deceased ~ . i t n e s s  Far  example.  
assume the  following situation: .A t he  accused. 1% on t r ia l .  The 
go\ernmenr calls L. t he  lawyer  o i  D. a deceased w t n e r s .  who wi l l  
testify as t o  certain re le \anr  information t h a t  w a s  communicated to 
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L as p a r t  of his dut ies  as an at torney If D had waived his personal 
privilege before he d i d a c  the at torney would he free to tes t i fy  
because A would have no privilege to assert." 

The third exception to the general rule of attorney-ciient privilege 
exempts  f rom protection communicat ions relating t o  an alleged 
breach of the at torney 's  d u t y  to his client This  exemption is 
closely related to t h e  earlier rule of waiver for a client x,ho charges 
his a t torney with incompetence.'3 Whereas the exception is narrow 
in scope, applying only to conversat ions relevant to the issue of 
breach of duty.  the waiver provision removed the privilege from ail 
ar tarneycl ient  communications." I t  is doubtful  t h a t  military 
courts will subst i tute  the ldli3l exception for  the former waiver rule. 
because waiver by allegation of incompetence is a longstanding and 
well-recognized feature  of t h e  attorney-client privilege ' j  

Subsection ldl(4l exempts f rom the ambit  of the rule testimony by 
an attorney who was an at tes t ing m t n e s s  to a document which i s  in 
issue.  This  exemption may be likened t o  the holding of the Court  of 
Military Appeals  in the ease of United States Y .    man ell^^^ In  i ts  
opinion the Court  dis t inguished between actions by an at torney 
which are legal in nature  and those which are not. protecting the 
former b u t  not  the latter." Clearly a lawyer m a y  render  purely legal 
service to a chent  in t h e  draf t ing of 8 document and still perform 
the nonlawyer BCC of at tes ta t ion.  According t o  Marrelli the  only 
nonprir i leged evidence would be chat which related to the process 
of at tes ta t ion.  According to  the  M R E .  there  1s no privilege as to 
any issue "concerning an  at tes ted document,"'6 presumably in. 
cluding the advice given during the draf t ing process 

The f inal  exception expressed in Rule 502 deals with communica- 
tions made by apposing litigants to counsel they retained or eon- 

"M11 R Erld 6021d1131 i u p i s n o f e 3 6  
"Enired States Y .Allen, 8 C V A Z O 4  2 5  C >I R 8 119Sil 
"26 C M R BI 12 
"Hunt Y Blackburn 128 U 5 484 118881 C \IcCormiek. E - i d e n c e 5  9 1  12ded E W 
Clear? 19721 
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sulred together." B y  Its terms the  exception applies only when the 
testimony ,is offered "in a n  action between any  of the clients " j 3  

This makes  the  rule uhol ly  inapplicable to tr ials by cour tmar t i a l  
since such trials a r e  not actions "between'  any of the clients 
Representation of both the  accused and  the government by the  
same counsel  in t he  same ease 1s expressly f o r b i d d m i '  and  where 
i t  occurs B presumption of prejudice to the accused a n s e ~ .  tainting 
all subsequent proceedings j2  Furthermore the  communications 
between co accused and  their  counsel are expressly embraced by 
the  general  ruie of privilege 

Interestingly enough, t he  most  striking change to the  a t t o r n e y  
client privilege brought about  by the \I R E is not found in Rule 
602 a t  all. Rather it is Rule 5 1 1  which rids the privilege of t he  harsh  
and unfair  exception for inadvertent or involuntary disclosure. 
Rule 511 makes e i idence  of privileged matter inadmissible if 

disclosure was erroneously compelled or made P i thou t  a n  op. 
poriunity fo r  t h e  holder t o  m s e r t  his privilege 14 This effectively 
reverses t he  provision of paragraph  l6lM21 of the Manual allowing 
eavesdroppers to testify as t o  communications presumed by t h e  
parties to  be confidential  

IV. RULE 503: COMMCNICATIONSTO CLERGY 

The development of an evidentiary privilege protecting caniiden. 
tial communications to ciergy LS a s t a tu to ry  a6  opposed t o  common 
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law phenomenon j j  Nevertheless t h e  same policy judgments  justify. 
ing the t radi t ional  common law privileges apply t o  t h e  relationship 
between t h e  individual  penitenI and his  or her spir i tual  advisor .  
Yilirary law recognized t h e  confidential nature  of this  relationship 
and fashioned an  evident iary privilege far  communications be- 
tween a person and B "chaplain. pr ies t ,  or clergyman . . . made . . . 
as a formal act  af religion or  concerning a matter  of e o n s ~ i e n c e . ' ' ~ ~  
There LS very little military case l a w  in rhis area In United States 
Y. Kidd." t h e  court  f o u n d  no prejudice t o  the  accused by t h e  fact  
t h a t  a chapiain conducted the p m t - t m i  interview and rendered an 
adverse clemency recommendat ion,  in the absence of any evidence 
i n d i c a t i n g  a n  u n a u t h o r i z e d  d i s c l o s u r e  of c o n f i d e n t i a l  
information jE  Obviously there  is no presumption of prejudice as is 
the case wich defense counsel performing the same funct lon.  In 
United S t a t e r  v. Henderron. i3  no prejudice resulted from a chaplain 
refusing 10 testify a s  t o  words spoken LO him by the accused, in 

CO\I\ILUICATIONS TO CLERGY 
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hghr of t he  fact  t ha t  t he  chaplain later returned and  testified fully. 
The court  declined t o  speculate 8 s  t o  what  result  would h a r e  ob- 
tained had  the  chaplain remained siient.  I t  should be noted. 
h o a m e r .  t ha t  t he  holder of t he  privilege 1s the penitent not t he  
cleric And in L'nited States v Moore." t he  court  indicated i ts  in- 
tenr to construe the  rule strictly when it  declared tha t  a let ter wri t -  
ten to  a nun fell outside the  privilege 

Rule 503 of t h e  I1 R E  i s  B recodification of t he  Manual 's  state.  
ment  of the p n v ~ l e g e , ~ ~  plus an adoption af t he  definition of 
"clergyman" found in t h e  proposed F.R E The Advisory Com- 
mirtee pared this definition down further in i ts  comments.  

l l j t  LS nor 3 0  broad as to  include all self-denommated 
"ministers " .A fair c o n i t r u m o n  of t he  language requires 
t ha t  t he  person to u horn the  s t a tus  1s sought to be attached 
be regularly engaged ~n aeti \ i t ies conforming a t  least in a 
general  w a )  i l i t h  those of B Catholic priest. J e w s h  rabbi.  
or  B minister of an  established Protestant denomination 
though not necessarily on a full-t ime basmi' 

Like rhe other paragraph  151bi21 privileges. t he  priest-penitent 
communication 8 8 5  made subject co t he  eavesdropper exception. 
And like t h e  a t t o r n e y d i e n t  privilege discussed above. and  the  
spousal privilege discussed below. Rule 511 of the  h1.R.E. cures t he  
problem 

% l C M  p a r a l E l h 2 8  
i 311 C \ I  K 56? 11. F C \I R 19631 pet denied 3 3  C \l R 136 I19631 
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One final aspect of this  otherwise placid rule deserves comment 
Rule 503 doer  not provide far  closed sessions GO minimize un-  
necessary disclosure when clerics are r e q u x e d  to testify Yet in the  
Hendersonai case  t h e  judge d o s e d  the courtroom t o  the public when 
the chaplain returned t o  the s tand.  The Court found no prejudice or 
impropriety. Hauever.  this  csse  w a s  twenty years  prior to  the 
United State  Supreme C o u r t ' s  decision concerning public access to 
criminal tri&ls,8a and Henderson m a y  no longer be a foundation 
upon which a s imilar  order m a y  rest 

V. RULE 504: THE MARITAL PRIVILEGE 

Traditionally t h e  mari ta l  privilege h a s  been divided in to  a 
spousal competency branch6' and a confidential communications 
b r a n c h "  Both aspects  h a v e  long been recognized r~ military law 
and both branches have been carr ied over. w,nh certain madifica- 
tione, to  the  M.R.E.63 B y  contrast .  the  federal rule. as originally 

a l v i t n e a ~  a g a i n s t t h e o r h e r  

"Former para 1516121 of t h e  Manual s t a t e s  I" relevant part. ' C a n f i d e n r i a l  corn. 
m u n i ~ a f i o n i  b e t r e e n  husband a n d r i f e , m a d e r h i l e r h o y w e r p  h v r h a n d a n d s i f e a n d  
not  h i i n $  ~n ieparauon u n d e r  a l u d i c i d  decree ~ i e  prmileged Houever a conl iden 
l i s 1  ~ o m m u n i ~ ~ t i o n  between h u s h a n d  a n d  wife 1s not p n d e g e d  when rha msrital  
r e l a i i o n o h i p u a s a s h s r n  alrherimerhecommvnieationuarmade 

' T h a f i r i t m o o f r h p r h r e e p a r a g r a p h . o f h l i 1  R E v i d  5 0 4 r e a d a i f a l l o a r  

tal S p o u i a l l n e a p a c l t y  A p e r r o n  h a s  a p i i i ~ i l e g e t o r e f u i e ~ o t e r r i f y a g a i n i r  
h i s o r h e r i p o u n e  

tbl Confidential ~ ~ m m u n i ~ a t i o n  made d u r i n g  marriage 
I11 Generalrule  ofprriilege A person h a s  a prtvilege d u r i n g  a n d  a f r e r t h e  

rnsi l ia l  re lat ionship t o  refuse t o  dmcloie a n d  to  prevent another  horn 
dircloi ing 8") confident ia l  eommvnrcat ion made to t h e  spouse of t h e  per  
m n  while  they s e r e  h u s h a n d  a n d  n f e  a n d  nor separated B I  p m l d o d  by 
I S *  
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proposed, would have  codified t h e  holding in H a w k i n s  v Cnited 
States.'Oa position Ihat  h a s  been subjected to  unfaiwrable criticism 
and h a s  been rejected by the National Conference on Uniform State  
Laws 7 T h e  proposed federal rule would have esrablirhed a corn- 
petency pri i i iege running GO t h e  criminal accused but would n o t  
h a v e  creared a privilege for  confidential mari ta l  communications '> 
T h e  M.R.E solution was t o  create a competency branch p n \ i i e g e  
consistent w i t h  t h e  United Sta tes  Supreme Court  5 decision in 
Trammel v.  tinited States." a n d  B confidenrial communications 
branch similar t o  t h a t  suggested by rhe Uniform Rules of Evidence 

.. . . 

, . . .  . . .  .,:, . .,.<..,. , - .  
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A.  THE SPOUSAL COMPETENCY BRAZICH 

The former competency rule, as found in chapter X X U l I  of t he  
Manual. was t ha t  spouses were competent witnesses in each other 's  
behalf ,  and  Fiere also competent a d i e r s e  u.itnesses. but t ha t  each 
spouse had  the privilege of prohibit ing such adverse testimony I' 

In  other wards  both the  witness spouse and  the  pa r ty  spouse were 
considered to be equal holders of t he  privilege." As m s  t h e  case a t  
common law'.76 this branch of t h e  privilege was limited in duration 
by  the  existence of an actual s t a t e  of marriage." t he  termination of 
which extinguished t h e  privilege The  privilege was further limited 
by what is best  known 8 8  t h e  "injury which precluded 
the  party spouse from asserting t h e  privilege with respect t o  those 
injuries t o  t h e  witness spouse  which were deleterious to the  manta1  
relatlonship." However. in United States Y Moore, t h e  Cour t  of 
Mili tary Appeals declined t o  apply the  m p r y  exception to the  
privilege of t he  witness spouse as  well 

"Id at 420 Dlsflnguiihlng Lnired States  Y Leach. I C \I A 386 2 2  C M R 118 
119661 rhe Maare cour the ld~ tuas  prrorfor  thetrial  c o u r t t o  compdthsterr imony of 

2 3  
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The extent of t he  injury exception as found m the M a n u a l  was not 
~ X C ~ U S L V ~ , @ ~  bu t  the Cour ts  did not engage ID any kind of wholesale 
expansion Furthermore,  the mjury had  t o  be the R S U I T  a i  rhe of- 

the  spouse el the accused  nora i rh i ranolng  rhar the  accused Y S S  charged  x i r h  
~ s ( a u 1 1 0 n  h i s u i f e  

~ J \ l u n i t e r  & \I Larkin  \ l i l i iar> Er idencP 276 I19-8l. Lnired S t a l e s  b Parker 32  
C \f R 1 6 2 i  C 1 R 19621 

821 I n s  p r m e ~ u f i o n  under Sect ion 276 01 the Immigration and  hatmnalil)  
Act  166 SLaf 230 6 L S C 5 1326 Imparrarian of alien for immmsl pur 
pose1 
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f e m e  charged. t h e  fact t h a  the evidence tended to es tabl ish a 
separate  uncharged offense against  the spouse was not enough.al 

Under  the new rule. both spouses  m e  competent to te8t i fy  but  can 
prohibit each other 's  adverse tes t imony.  as before. The new rule 
limits the durat ion of t h e  privilege t o  a period of aetusi  
matrimony,s- and denier the privilege when. a t  the time testimony 
IS given. the mari ta l  re la t ionship is a s h a m  

It is the 1n1ury exception t h a t  h a s  been the most revised Under  
the 11 R E . ,  the inlury exception applies only ' ' [ i jn  proceedings in 
which one spouse LS charged m t h  a crime against  the person or  pro. 
per ty  of the other  spouse or  a child of either. or with B crime against  
the person or property of a thi rd person commitred in the course of 
committing a cr ime against  the other  s p o ~ s e . ' ' ~ ~  The focus of the in. 
iury seeme to h a v e  shifted from an injury to the mari ta l  relation- 
ship t o  personal  or  property >"jury to t h e  witness spouse If this  is 
indeed the case, t h e n  i t  is questionable uhether  such injuries to the 
marital relationship as adultery8' *,ill survive the  adoption af the 
new rule A n  argument  could be made.  however. based upon the 
underlying palicg of the rule, t o  construe the kinds of personal in-  

:h l i l  R E i i d  SD1IclI211.11 
" U n i t i d  Stares v Frsncis  12 C \I R 595 14 C \I R 19531 T h e  accuied W B Q  charged 
uirh adultery u i r h  his minor s t e p d a u g h t e r  I" im laoon  of A r t  131 The C U Y ~  held 
that  no p r ~ v ~ l e g e  ensied for the sicvred t o  p r e i o n t  his w f o  f rom fe i i i fying BI B 

goi,emment h r n e l i  
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juries contemplated to include the mental  anguish resulting from 
such offenres (' 

The new formulation of t he  injury exception d s o  appears to 
change t h e  doctrine tha t  the injury must  be the  result  of the c h a w  
ed  offense.  The  last  phrase  of t he  exception denies the  privilege 
where the accused IS charged with a crime against  t he  person or 
property of another t ha t  arose out of the commission of ' a crime'  
against  rhe spouse The rule does not require t ha t  the misconduct 
directed toward che spouse  be pa r t  of t he  charges Therefore if the 
evidence offered to prove the  o f f ense  includes ewdence of a n  m i u r y  
t o  the  spouse .  then no privilege exists to shield tha t  spouse's 
testimony 

Perhaps  rhe most  profound change in  t h i s  branch of t he  privilege 
i s  t he  change m which spouse holds the  privilege. The proposed 
€ R E .  505 would have  t h e  pa r ty  spouse as t he  holder. and the  
Manual gave the  privilege to both spouses, bu t  rhe United S ta t e s  
Supreme Court .  ~n t he  case  of Trammel v United States E: limited 
the  privilege to the w t n e s s  spouse  only .  The  11 R.E.  codifies t he  
Trammelposit ion Rule 5 0 4 M  simply States ' A  pereon has  a right 
to refuse t o  r e su fy  againsr his or  her spouse." I n  t he  maiority opi- 
nion in Trammel,  blr Chief Justice Burger u ro te .  "This modiflea- 
tion-vesting t h e  privilege in the Witness spouse-furthers t he  im- 
portant public interest  in marital  harmony i i t h o u t  unduly burden- 
ing legitimate law enforcement needs ' ' 'C  

Rule 501, M R E  , contains no waiver proi is ian and the general 
i w ~ v e r  provision of Rule 510 appl ies  only to confidential corn 
munications.  I t  1% unclear  how the w ~ ~ r e r  mechanism for rhe 
spousal competency privilege operates Under the old chapter 
X X V I I  of t he  1Ianua.l. t he  scope of cross-examination 1\85 limited 



19811 E V I D E i X T I A R Y  P R I V I L E G E S  

generally t o  the matters  covered by direct examination Likewise 
a spouse who testified on behalf of the other  was subject  t o  eross- 
examinat ion,  provided rhe cross .examinst im *as  limited t o  the 
issues testified to on direct. a n d  t o  the quest ion a1 credibility 
Rule  Glllbl 01 t h e  4l.R E limits the scape of cross to the subject 
matters  of direct examinat ion.  but  allows t h e  military judge t o  per- 
mit " inquiry into addi t ional  mat ters  as if on direet."?l I n  relation to 
the former practice, the new rule would seem t o  make waiver of t h e  
competency privilege occur when t h e  witness spouse voluntarily 
testifies either 8s a favorable  or adverse witness. 

In  s u m ,  t h e  spousal  competency branch adopted in t h e  h f . R . E .  is 
the privilege of a witness spouse to refuse to give tes t imony 
adverse t o  the accused spouse.  during the existence of B bona f ide 
marriage and limited by an injury exception t h a t  focuses upon per. 
sonal  or  property injury rather  t h a n  upon i n p r y  t o  the mari ta l  rela. 
t ionship.  

B .  T H E  C O N F I D E N T I A L  C O M M U N I C A T I O N S  
B R A N C H  

The military version of this  branch af the mari ta l  privilege, both 
before and a f t e r  adopt ion of the M R E . .  is essentially the same 
privilege f a r  interspousal  confidences found a t  common l a w  
Unlike rhe competency branch.  which when properly invoked bars 
all adverse tes t imony.  this  branch shields  only confidential 
disclosures or  communicat ions made while the par t ies  were mar. 

''Rule 6111bi U d  R Evid readr B I  f o l l o w i  

ib8 Scope of c r o i ~ e x a m l n a l i o n  Ciari-examination rhauld be limited t o  
t h e  subiecr matter of rhe d m c t  e x ~ m i n a f m  end matters  afleefmg the 
credibility o f  the ~ i t n e i s  The m i l i t a n  iudse ma> ~n the eiercire of discre- 
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ried,  "the nature of which would be t r ay  conjugal confidence a n d  
t r u s t  ' ' 9 '  A "communication" may be an utterance or a writing, b u t  
does not inciude conduct unless t he  conduct is intended as e. 
substi tute for a n  Such  confidential communications,  
under the  Xlanual and  the  > I . R . E ,  are privileged f rom disclosure 
for a duration unlimited by  the  continuance of a marital  relation. 
ship 

The  only exceptions or  l imitations placed upon the  privilege by 
former chapter X X V I I  of t he  Manual  were tha t  lli an accused 
spouse could compel disclosures by  the  witness spouse not- 
withstanding the  fact  t ha t  t he  witness was t he  communicator and  
hence the  theoretical  holder a i  t h e  privilege, and  (21 a person out. 
side the  protected relationship could be compelled to  testify concer- 
m n g  a n y  presumably  confidential  communication he  or she  
overheard,  whether by  accident or  design 8' Rule 504 expressly 

"tinired Stare8 b iIcDonald 32 C i! R 689 IN C hl R 19621 
-'J MunsLerLM Larkin suprenote81 P 8 6 s t p a g a 3 1 0  

. .  . . . . . . . . .  
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adapts  t h e  f i rs t  of these two Imitat ions 'B a n d  by so doing eifective- 
ly makes the  accused spouse the holder of the priviiege regardless 
of the accused 's  role in the ~ o m m u n i c a t i o n . ~ ~  However, the  working 
of Rule 504!blili. taken together with Rule 511, apparent ly  rejects 
t h e  second limitation allowed by chapter  X X V I I .  

According to the general provision of the rule. a person may not  
only refuse to disclose. b u t  m a y  also "prevent  another f rom 
disciosing"'00 any confidential communication made to his  or her 
spouse Rule 511 states  t h a t ,  even if a holder of the privilege h a s  
disclosed the privileged matter  to anacher. if such disclosure was 
"compelled erroneously or  w a s  made without an o p p o r t u n i t y . .  . to 
claim the privilege,"'0' such disclosure does not  const i tute  a waiver 
of the privilege. When considered in tandem, these two provisions 
clearly permit  an accused t o  seal t h e  lips of a st ranger  to the mar.  
riage who h a s  w e r h e a r d  or obtained knowledge of the subject mat- 
ter of a communication intended to be confident ia l .  

Another  change in the new rule is the creation of an injury excep. 
t ian f a r  the confidential communications branch where none ex. 
lsted previously. I n  the  old chapter  X X V I I .  t h e  injury exception 
was included only in t h e  paragraph deal ing with the competency of 
witnesses,1o1 a n d  the courts  treated this  as creating no injury excep- 
tion for  t h e  admissibi l i ty  of confident ia l  Rule 
504lcl.  however, extends to the confidential communications 
branch the same injury exception which applles to the spousal corn. 
petency pririlege.'o' 
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One unusual aspect of the marital  privilege. under the  old as we l l  
as the new practLce, not found in either t he  F.R E or  Uniform Rules 
of Evidence. deserves bnef  mention a t  t h i s  point That  learure i s  
the p ro r i so  tha t  the mere fact  t ha t  t h e  parties m e  no t  living 
together when the  eonfidentml communication is made does not 
change t h e  pri\,ileged natnre of t he  Communication This provi- 
sion is obvmusly  a recognition of t he  fact t ha t  mili tary service 
often requires periods of long separation of spouses.  and tha t  It IS 
therelore neither fair nor  logical to condition the mari ta l  p n ~ i l e g e  
upon cohabitation. 

The topic of waiver for confidential communications and  the  ap. 
plication of Rule 610 i s  discussed hereafter in depth in P a r t  IX 

V I .  R U L E S  505 A N D  606: C L A S S I F I E D  
I K F O R M A T I O N  A N D  G O V E R N M E N T A L  

I N F O R M A T I O N  

The United S ta t e s  Supreme Cour t ,  in t he  Reynolds case. '0e held 
tha t  an e r iden t i a ry  privilege exists whereby the  government may 
withhold or  prevent t h e  disclosure of mili tary and  state secrets. 
Like the  privilege of concealment 01 t he  identity of police in. 
formants;"such a privilege in the  hands  of t he  pa r ty  bringing a 
criminal prosecution is fraught with potential for abuse  and musr  
be carefully controlled.  Most  of t h e  t en t  of Rules 605 and 506 of the  
1I .R.E are devoted to the  procedures to be employed m determin- 
ing whether a claim of privilege is to  be denied and. when a claim 1s 

denied. t o  the  procedures applicable lor  controlling unnecessary 
disclosure of nonrelevant information. Accordingly. this section 
focuses bath  on the  procedural aspects of the ruies and  the  subs t an -  
t ive nature of the  privilege 

band and * > l e  and not l i i ing ~n separation under a ivdieial decree M.C hl para 
151M28 The M R E  exrendi the p r ~ , d e g e  to r o n f ~ d e n f d  ~ ~ r n r n u n m t m %  made 

\ I l l  R 
Ei id  504lbIII1 

x h d e  t h e y  were husband and w i l e  and nor separated a $  provided b y  I s l  
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A .  T H E  N A T U R E  OF T H E  P R I V I L E G E  

The 1969 Revised Edi t ion of the Manual provided. "Official tom. 
municat ions and documents  containing military and s ta te  secrets 

are privileged from disclosure in a c o u r t m a r t i a l  proceeding 
where in the opinion of the head of the executive . . . agency can- 
cerned such disclosure would be detr imental  to the national in-  
terer t ." '06This  ra ther  broad privilege was strictly controiied by t h e  
requirement  t h a t  nondisclosure of re levant  classified material by 
the government  required t h e  government to abandon the prosecu. 
tion.'09 The government  could. however. elect to exclude t h e  public 
f rom the trial and appoint  members  t o  the court ,  including counsel. 
who had suff ic ient  securi ty   clearance^ There was authoricy far 
the proposition t h a t ,  whenever classified information related to the 
case. even if the  document involved w a s  only B classified ~ n -  
res t igat ive report ,  the  convening authori ty  h a d  to appoint  defense 
counsel who possessed the requis i te  security qualifications."' 

In United Slates V .  Reyes."' the  Air  Force Court  of Military 
Review held t h a t  the defense muat be ailawed to introduce 
classified evidence once i t  h a s  established t h e  relevance and ad-  
missibility of the evidence The government could elect either to 
permit t h e  introduction of the proffered evidence, or to cease pro. 
seeution af t h e  charge to which i t  related The Court  of Military 
Appeals  summed up the  government 's  problem in the case  of 
UniaedStates v G a g n ~ n , " ~  when i t  held that  the military judge W B S  

without power to order t h a t  highly classified information be made 
available to defense counsel A s  the court  observed. "A judge who 
h a s  m a d e  a determination t h a t  this  hard choice is unavoidable c a n  
then recess the t r ia l  while t h e  decision i s  wecghed by the convening 
authori ty  , 

" W a n u a l  for Courts hlartial supra nara 5 .  P B I B  1 5 l b l l l  hote t h a t  lodging t h e  
p ~ ~ b ~ l e g e  with the head of the garemmanta1 agency i o n c i r n s d  13 LO accordance w i t h  
Reynolds 316U S 1 a t 8  

' T n i r e d S r a r e 5 r  D a b r  2 1  C hf R 151 466iA C \I R 19661 
'lid 
' C n i t e d S t a r e i u  Craig 2 2  C \I R 166.1691A H C R 19561 
','A0 C hl R 7 7 6  IA F C 11 R 19601 
I x l d , a t i 8 7  
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The \I R E. deal in m u c h  greater detail  w,ith t h e  problems inbolv .  
m g  th i s  privilege. Whereas t he  Manual made no distmctmn bet- 
ween classified information and other k inds  of privileged govern. 
mental information. t he  new rules do Rule 606 creates a blanket 
privilege for classified information when disclosure would be 
detnmenta l  to the national security.  ' Rule 606 creates a privilege 
of nondisclosure for governmental  information not  otherwise re- 
quired to be disclosed by act  of Congress. if disclosure would be 
' ' de tnmen ta l  to t h e  public interest  ' ' 1 ' 9  

Rule  505 IS in keeping with the  substance of t he  privilege 8s it has 
been applied prior to the  new rules. By its terms It applies only t o  
informatian relating to national defense and  foreign relatiom'" 
tha t  has  been determined to  require protection against  unauthoriz.  

8 \I J C L X X I I  119801 For further d iscv i r i on  concerning graymad PPP the a i l i ~ l o  
Ore.vmsil a n d  G r e y h e m  The Clarsrfred and O f f h a !  laformairoa Priviieges Coder 
r h e  M i l i l s r ~  Rules o f E v i d e n c e  h i  LTC Stephen .% J Elsenberg pualished in The 
A r m )  LawyeisrSlhlar 19811 

"Rule 506ial hfII R Ei , id,  rcafer 

/ a )  General  rule of p ~ ~ v i l e g o  Except uhere disclosure I J  required b i  an 
A c t  a i  Congress government mforrnauon IS p n \ i l o $ e d  f rom disclowre 11 
disclaiureuould be defrmentsl to the publx nnierest 

icafed b i  t h e  def ini t ion of narianal recvritg f o u n d  I" Rule 505lbi128 

urlfy '  meanithe nationaldofenreand 
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ed pursuant  t o  an execut ive order.," statute."' or 
reguiatian."l In  other  words,  Rule 505 applies to documents or  in. 
formation t h a t  h a s  been properly classified as confidential, secret. 
or top secret, a n d  to restricted data  as defined by the  Atomic 
Energy Act."* 

B y  contrast .  Rule  506 appl ies  to  official communications. 
documents. and other  information, not  otherwise classified, within 
the custody or  control of the g o ~ e r n m e n t . ' ~ ~  The rule. however. ex- 

liSee the delinitionaf "classified information" ~n Rule 605lblili Mil R Ei id  

"'Exec Order Na 12.065. hatmnsi Socurit) Inlarmahon. 4 3  Fed Reg 28,949 119781 
See d m  the ~ x i e u f l v e  orders cited m note 122. inlrs. mplementmg the National  
Security A c t  m i  1947 

"'Several proviimos concerning r e m x f e d  dais may be found I" rho Aramic Energy 
A c t  of 1946, Pub L N o  79-565 60 Stat 174,  as amended. codified at 42 ti S C 55 
2011 2286 119761 A definition of restricted data 1s provided at  42 U S C $ Z O l l i y I ,  
and YBIIOYS pm~iriona on e i a s w f i m m  declsrslflealian. and dmimmation of 
r e s , n c i e d d a i a a r e c a f i e c r e d a r ~ Z  ti S.C 5921612166 

The National Security Act of 1917 Pub L N o  60.253, 61 Star 196 B I  amended. 
codi f ied at  6 0  C.S C 55 101-412 118761. d e d i  indirectly wirh pmLecfmn of govern- 
mental information against unauthorized diiclosure AL 50 U S C. 5 401, it 13 staled 
Lo be the intent 01 Congress ~ m o n g  other things ' to provrde for the erlablishment 
of InteRrsced pdiciel and pmeedums for  the departments. agencies and lunctians 01 
the G a v e m m m l r e l a t i n g  t o  rha natronal aeeurity " This pmuirmn ia implsmenred ~n 
part by Exec Order N o  10 666 Ssfegvardmg Clamfled Informahon Whthm In- 
du3my, 2 5  Fed Reg 1583 119601, by Exec Order No 11,652, Classification and 
DeelaPslficarlon of National Security Information and Material. 31 Fed Reg S208 
119121 and by the K a t m a l  Securay Council Direeriri 01 M a y  17. Islz. C l a m f i i a -  
cion Downgrsdmg. Dedassificatmn and Safeguarding af Kational Secursy In. 
formarion. 37 Fed. Reg 10 053 119721 The tcxt of f h m  and other ~ x e ~ u t i i e  orders 
a n d m a r ~ r i a i ~ ~ s ~ i r f a r f h m t h e t i n i t e d S f a t e s C a d e f o l l o w r n g 6 0 U  S C  0101119161 

"'42 C S C 5 20141yl119761 Seediscussion ~ L n o l e  192,  supra 
"'ThisIs staledalRule5061bl. hf r l  R E w d  whlehreadr arfolions 

ib! Scape "Gavernmenl informacian ' includes offirlai eammun~cationi 
and document8 and other informstion within th8 custody 01 control of the 
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tends protection only to communications.  documents.  and  infarma- 
Lion not required by  ac t  of Congress t o  be d i ~ u l g e d , ' ~ ~  disclosure a i  
which would be "detrimental  to the public interest .  ' This  
"public interest" privilege is without a counterpart  under chapter 
X X V I I  of the Manual. which only protected "mili tary and  State 
secrets Being without precedent.  the ' public interest" s t an -  
dard  is d i f f i cu l t  to pin dawn.  and may invalte Some very grave con- 
s t i tut ional  problems. 

The  decision recognized a privilege only f o r  
"mili tary and  s t a t e  secrets.  ' Io yet Rule  506 purports to exclude 
material  t ha t  IS no t  related to national security Perhaps  the  best  
description of Rule  506 is t ha t  i t  i s  an assertion af an  executive 
privilege arising ou t  of t he  impiied powers o i  t he  President in the  
exercise of his authority under Article I1 of t he  United S ta t e  Con. 
sititution.'?' Such  a privilege was asserted by  the  President and 
recagmned b y  t h e  Supreme Cour t  in the  C B S ~  of LTnited Sta t e s  Y 
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Nixon."' The C o u r t  characterized the privilege a s  applymg only t o  
"communications between high Government  officials and those 
who advise  them. '  ?l3 b u t  added t h a t  "when the privilege depends 
solely o n  the broad,  undifferentiated claim of public interest in the  
confident ia l i ty  of such conversat ions a confrontat ion with other  
values arises."'1e Clearly the greatest  problem facing the military 
iudge LS t h a t  of s t r iking t h e  balance between the due process 
guarantee of the fifth amendment  a n d  confrontation and com- 
pulsory process r ights  of the s ixth amendment  an the one hand.  a n d  
the alleged detr iment  t o  public interest  an the other  h a n d  Certainly 
the first s tep is to determine what  kind of public interest  is mvolv. 
ed 

In United States Y .  Progressive I ~ C . . " ~  where the I S S U B  facing t h e  
court  was whether  to enjoin t h e  publication of nuclear weapons 
design information,  a United States  dis t r ic t  court  found as a matter  
of fact  t h a t  publication by the defendant  af cer tmn restricted 
data"* -,auld result in "direct. immediate .  a n d  irreparable damage 
to the United S t a t e s  ' '?> '  The balance m t h a t  case was between 
harming the public mterest  a n d  preserving f i rs t  amendment  
guarantees  The guarantees  of the f i f th  and sixth amendments  are 
certainly no iess p a l o u s l y  guarded.  As t h e  Supreme Court  s ta ted in 
*Vixen, "ITlhe generalized asser t ion of privilege m u s t  yield t o  the 
demonstrated.  specific need for evidence in a pending criminal 
trial Therefore ,  in order to  Sustain a claim of "pubhc interest" 
privilege. the court  m u s t  find palpable  and i r reparable  damage t o  
the public s a f e t y  or  t o  the proper  conduct  of an essential gavern- 
mental  functmn.'lq 

These rather  diff icul t  problems m a y  possibly be vitmted by an in. 
terpretat ion of the rule which l imits  i ts  scape narrowIy. By Its own 

. . . 

. . . . .  
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proviaions the  rule  does not  protect information required to be 
disclosed by Act of Congress  l'c The Jencks ACT'*, requires the 
disclosure of pr ior  s ta tements  of government witnesses Thus  
material required to be disclosed by the  Jencks A c t  1s beyond the 
scope of t he  rule In  addi t ion,  evidence favorable  to the defense is 
constitutionally required to  be disclosed to  the defense where such 
evidence is mater ia l  t o  the issues  a i  guilt or punishment."'Rule 16 
of the Federal Rules  of Criminal  Procedure"i exempts  f rom 
defense discovery only i tems not material and the  w o r k  product  of 
government  counsel "*Final ly .  Rule  606 itself requires the govern- 
ment  to produce mater ia l  concerning Bhieh a claim af privilege has 
been made.  if the requesting par ty  has  demonstrated i ts  
re levance The  penal ty  for failing t o  produce the  requested 
evidence is dismissal  of the per t inent  charge by the military 

I \  OL. 92 

"Fed Rules Cr Prac 16 18 U S C , .Appand>r The Federal Rules  of C r m n a l  Pro 
eedure are applleable ~n ~ ~ u i t i - m a i i i a l  t o  the extent n o t  otherwise pmvmed by the 
l l s n u a l  U C >I I *if 36 10 I S C 4 836 119161 s e e K n l l e d  SLafes ,, Batchelor 19 
C hl R 4 5 2 i A  C 11 R 19551 

"Under Ruler 16lalllilCI and IDI. Fed R Crim Prar supra note  143 the defendant  
i s  waranreed aceem to documents taneible obiecf i  and m m s  01 examinstmnr 

b r  the difendsnr Lo a r a t e m e n t ~  of the defendant or t o  the deiendanr I p n m  ~ i i m i n a l  
r e c o r d m  the  handnaf Lhegabemment under  Rules  16lal i l l lAlandlBI 
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j u d g e . " '  In l i g h t  of t h e s e  r e s t r i c t i o n s ,  t h e  a r g u m e n t  c a u i d  be m a d e  
t h a t  the  e x c e p t i o n s ,  necessary to  p r e s e r v e  i t s  c o n s t i t u t l o n a l i t y ,  
h a r e  w a i l o w e d  u p  t h e  rule. 

\$'hat t h i s  indicates i s  t h a t  Rule 506 is n o t  a rule of e v i d e n c e  or a 
privilege a t  all R a t h e r  it i o  a procedural rule r e g u l a t i n g  t h e  
discovery of eerrain k inds  of e v i d e n c e .  It e s t a b l i s h e s  p r o c e d u r e s  to  
be f o l l o w e d  in  d e r e r m i n i n g  w h e t h e r  d i s c o v e r y  i s  n e c e ~ s a r y , ' ~ ~  
regulating t h e  manner  of d i s c l o s u r e  to  the a c c u s e d " *  a n d  l i m i t i n g  

":Thlr I S  l s r f o r r h  ~n R v i e  5061111411D8 MIi  R Evld 

~r . ...... ~ 

at  xh ich  disclosure I I  saughc the  m ~ l m r y .  I je  sha l l  rule  pr101 ta cam 
mencement 0 1  t he  relevant proceeding 
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the  unnecessary r e v e l a t i o n  of s e n s i t i r e  1nfoimatian.'-9 

Rule 505 cannot  be s i m i l a r l y  c h a r a c t e r i z e d  4 s  previously nored 
a governmental  p r i v i l e g e  for s t a t e  a n d  m i l i t a r y  s e c r e t s  i s  well 

831 Kequiring conrralled access t o  rhe m s t e n s l  d m m g  noimal  ~ Y S I I I L S P  

hour3  8r.d at  at  orher n m e i  "pan reasonable notice. 

84, Requiring t he  maintenance of l a g 5  recording BCCPIS by perron3 
a v r h o r m d  b i  t he  m ~ l l t n r y  > Y C . D ~  t o  have  access to  t h e  ~ ~ i e r n m e n i  intorma 
t ion ~r ronneerion u r rh  rhe preparation o f  the  d r t e n x  

85, Regulating tis m a k i n g  a n d  hand l ing  of note8 rakan from material con 
.al"lng gaiernme?,  lnfOlmallDn o r  

161 Requesting the c o n i e n i n g  a u i h o n r y  t o  a n t h o r u e  rhe asnignment of 
goi ,ornmeni  E D C Y I I ~ ~  perionnel  a n d  the p r o r i l l o r  of e o r e i n m e n f  i l o r a e e  
facll l t le3 
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r e c o g n i z e d .  In a d d i t i o n ,  R u l e  505 i s  d i s t i n g u i s h e d  from Rule 506 b y  
t h e  p r o v i s i o n s  of Rule 505 for a l t e r n a t i v e s  to  full d i sc lasure ,"o  a n d  
by t h e  r e q u i r e m e n t  t h a t  t h e  m i l i t a r y  j u d g e  m u t  f i n d  m a t e r i a l  p r e -  
jud ice  t o  a s u b s t a n t i a l  r i g h t  to  t h e  a c c u s e d  before d i s m i s s a l  is 
a l l o w e d . ' i '  

B PROCEDURAL REQUIREME.VTS 

Because t h e  p r o c e d u r a l  i m p l i c a t i o n s  of Rules 605 a n d  506 are 
n e a r l y  i d e n t i c a l ,  t h i s  d i s c u s s i o n  w i l l  focus on R u l e  505, p a i n t i n g  
o u t  those areas w h e r e  t h e  rules dl f fer  

if1 4crlan af ter  referral of chuges If an c l a m  o f  privilege hap been made 
under this rule uilh respect t o  ciaishad m f o r m a t m  that apparenil) con 
m i n b  evidence rharir ielev~ntandmat~rialta a n  element of theoffensema 
legail? eognirahfe defense and 1s ofhirwm admmlhle ~n emdance ~n the 
court-martial  proceeding the mnttrr shall he reported LO the c o m e n l n g  
authorit) The convening Buihonfy may 

111 lnatltutl aerlon xu obtain the clasiiiied information for  use by  the 

!2,dirmisi Lhechargir 

131 dismiss the charge or  rpecifieaiians or  harh t o  ahxh  che informsfion 

II~takesveh other action a s m a y  beieqvired ~ntheinterertsof i n s i m  

military judge ID making B datermmatmunder mbdwnon ( 1 1 .  

re1stec or 

I f  after a reanonable Period of t ime the infarmation IS not mroiided t o  the 
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Prior to the  referral  of charges."> a n y  request for discovery ot  
elassitled information made  by  the  accused must  be answered by  
the convening authority if  a claim of pn \ i l ege  1s to be made Not. 
withstanding t h e  provision of subparagraph jc l ,  t ha t  t he  holder o f  
the privilege [ the  convening authority] m a y  authorize a witness or  
tr ial  counsel to  a s se r t  t he  government 's  claim."' prior t o  referral 
the convening authority must  personally act .  The rule not only 
allows t he  convening authority to withhold disclosure ' j 5  bu t  also 

I l l  Delete speclfmd l i e m i  of clarslf led h n f a r m a f m  from documents made 

121 Substitute a po i l i on  or s u m m a r y  01 the miarmation for such classified 

131 Subrfmte  a rtsiemenf admit t ing relevant facts ihar rhe clssi i f ied I". 

141 Proride the d o c u m e n t  iubiecf  LO conditions tha t  bil l guard sgalnnr the 

arailable to  t h e  accvsed 

documents .  

lormarion uouid tend t o  prove 

camprom~se of the  l n f o r m a f m  d m l o s i d i o  the accused or 

u a t h o u f c a u m g  ldenufmble dsmage torhe narianal iecuriry 

An) object lo"  by rhe accused to r i t h h o l d i n g  of miormatian or to  the con. 
dif ians  u i  disclosure ahall be r a i l e d  t h rough  B motion for approprisfe relief 

161 Withhold  disclosure I f  action u n d i r  111 t h rough  t i l  cannot be taken 

B I  a p'etrlal Ie65lOn 

" T h i s I s  e x p l a m e d a t M i 1  R Evid 505lii. a a f a l l o u ~  
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provides him or her with alternatives to full disclosure,)58 and  em. 
powers him to regulate disclosure so as to  avoid campromise. ' i '  

Rule 606 i s  substantially similar to Rule 505 in its p rerefer ra l  
procedures.  The  only  significant difference is tha t  the personal ac. 
tion of the convening au thor i ty  IS not required. Ins tead ,  the rule i s  
addressed only to  "the government. '"ns Apparenrly,  an appropriate 
government representative, exercising the requisite authority, 
couid take  the  actmns allowed by th i s  section. Such an olficial 
could be the staff judge advocate or chief of milirary justice. 

Subdivision (el of Rule 505, dealing with pretrial sessions, is ap. 
plicable only after charges h a r e  been properly referred. Discussion 
of such sessions in th i s  article will follow an examination of post. 
referral options 153 

After  the charges have been referred. the convening authority 
still has  the responsibility of tak ing  action Subdiv ismn I f 1  allows 

''IMlI R Evid SOSldilll.I3i, Seenow 153 supra 
"Mil R .  Evid 505ldll4i Seenote 153. supra 

"'The text  of llil R. Evid 506idI 18 as follown 

Idi Action p ~ i o r  t o  referrsl af charger Prior t o  referral of charger the 
g o ~ i r n m i n f  shall respond in writing 10 a request for  gavernmenf informa- 
tion i l  the pnv>lage in this rule IS c l a m e d  for such informaton T h e  gobern- 
menfahall 

ill delete specified ilems of governmenr ~nfocmsrian claimed to be 

121 substitute a porfran or ~ u m m a r y  of Lhe information for  such 

privileged from docmantamade available bo the accuaed 

documents. 

131 iuhsiifufe a statement admicfing re lev~nt  fscrs that the government m 
farmarionwouid tsndra pmve. 

I l l  provide the document mhieci t o  conditmn3 am~lartothoae s i t  forth I" 

Ill withhold didosure if actmn6 under I l l  through 14i cannot he taken 

subdwsionigi of this rule. or 

without causing identifiable damage tofhe public ~ n l e r e n t  

Seenote 153. supre,forfhe ~ p x l o f r h e a n a l a g o v s p r o v l ~ l o n o f R v l r 5 0 5  
"'Rule 506 arranges these rubdivmann I" r e w i s e  order from Rule 505 This mighr 
indicau a frsnipomtional error I r  IS this author's opmion that Rule 505 sauld be 
corrected 80 as to present the material m I more orderly lashron 

4 1  
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the  convenmg authori ty  to dismiss  the charges in lieu of 
disclasure.'"oor make the  material available t o  the military judge 
so that  a determinat ion can he made as to the relevanee and ad-  
missibility of the desired evidence'e' as well as its relationship to 
national security."l Should the convening authori ty  continue t o  
withhold the evidence, and not dismiss  the charges, then the 
milirary iudge. upon a f inding of material prejudice to a substant ia l  
right of the accused.  m a y  order the charges dismissed 161 This  
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represents a broadening a i  the military judge's powers over the 
former practice wherein ail decisions with respect to compliance or  
dismissal  rested with the  government. '8i  

Subdivision iel requires chat mat te rs  concerning claims of 
privilege under 605lal be litigated BL a pretrial session conducted in 
accordance with Article 391a) of the Code The rule allows the 
military judge to  hold such a hearing upon application of either par. 
t y  or upon his own morion 

Subdivision (gi empowers the miiitary judge to regulate the man-  
ner and  extent of disciosure agreed LO be made by the government. 
Upon government motion the military judge may enter B protective 
order to safeguard  the classified inlormatian from unauthorized 

or  may make a determinatmn LO limit the amount a i  

!A) Prahlblt lng the disclonure of the inlormarion except 8s authorized b) 
t h e  milxary judge 

4 3  
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governmental  disclosure In this regard the  judge's options in. 
d u d e  d e l e t i o n  or  excision of portions of the c l a s s i f i e d  material  
made a ~ a i l a b l e . ' ' ~  substi tution of informailon summaries in lieu of 
the a c t u d  material."Y or  substi tution of siipulations o i  fact in lieu 
of t he  actual material  171 In  making  h i s  determination tha t  limited 
disclosure I S  appropriate.  t he  mili tary judge may consider t he  
government 's  morion. and  any material  submitted in support  
thereof. outside the  presence of the accused The material  a \ a i i ab le  
to the  J u d g e  would presumably i n c l u d e  t he  classified material  
i tself .  provided by the convening  authority in  accordance with 
paragraph  lillll of the rule. T h e  Supreme Court  e n d o r s e d  such in 

1BI R e q u i r i n g  itorage a i  material ID a manner appmpnato far t he  Ie%el O f  
c l a r m i i c a f m  a i s igned  to  t he  documento  to  be d m l a s e d .  

h o u r i  a n d  at other  t ime3 upan reaianable notice  

ID# Requiring appropriate security clearance3 for  persons h a i i n g  B need 
10 examine the information i n  connecLion wilh the p r e p a ~ a t i o n  o f  t h e  
defense 

ICi  Requir ing controlled ~ C C ~ P S  10 t he  material dur inq  norms1 businens 

(El Requiring the maintenance o f  lag8 regarding B C C ~ P I  b y  a l l  persons 
au thor i zed  b! Lhe miliiary!udge t o  h a r e  BL-cess  to  rhe c l a m f l e d  i n f o r m a t i o n  
I" connection 81th rhep.rparai ionofrhodefPnsa 

( 2 1  hmited drsrloiure T h e  mrlitary ."age upon m a r m  of rho govemmenr.  
shall s u t h a r m  l A i  rhe de l eoan  o f  specified items of claiaif ied I n f o m a r i a n  
i rom documents  IO ~e m s d e  a i a i l a b l e  LO the defendan t  IBI t he  rubir l tuf lan 
of s poriian o r  s u m m a r y  of the  i n f m m a t m n  im ruch c l a m f l e d  d a i u m P n t i  
OT !CI t he  ~ u o i t i t u f m n  o f  B ~ t a r e m e n f  admitt ing re l i r an r  fac t .  t h a t  the 
claaiified information r o u l d  t end  Lo p r a r e  unless r h o  mil i tsry lvdge deter 
mines that  d i re losu re  of rhs classified informsrion l t 3 e l f  19 neceissr)  t o  
enable t h e  accused  to prepare for t r i a l  Tho government I mollon and 8") 
mslerisls rubmirred ID suppurr thereof shal l  upon request o f  the g o r e m -  
menr. he considered by the military judge ~n c a m e i s  and shall  n m  be 
d in i lo i ed  r o t h e a c c u s e d  
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camera evaluation by the  t r ia i  cour t  in the  N h n ' ' 2  case, and  com. 
mented on the necessity of preserving the secrecy of nonrelevant 
material excised from the  whole."l 

Ruie 606Igi provides only for the issuance of  protective orders by 
the military judge. It does not authorize limited disclosure, nor 
does it address  Jencks Act"' requests as provided in Rule 5051g1131. 

Ruie 505lgi13) provides tha t ,  whenever the  government asserts a 
Rule 505 privilege in response to  a Jencks Act r e q ~ e s t " ~  by the 
defense, the  military judge sha l l  examine the privileged material  in 
camera and  outside the presence of the accused."' The  military 
judge is required to determine, in h is  in camera examination. 
whether the material  i s  properly classified"' and  whether the state- 
ment is consistent with the  wi tness ' s  in-court testimony. If the 
judge determines the  classified portion to be consistent with the 

"United S l a t e s v . N i r o n ,  11SU 5 687119741 
It  13 elemefitary Lhal ~n camera inspection of evidence IS always a pro. 

eadure c ~ l l r n q  for scrupuloui protection againai a n y  release or p u h l ~ s t i o n  
Of m a l m a l  n n t  found b y  the  court ,  B I  that atage. probably admiesihle ~n 
Pvidencesndie l evan~to th i l s suerof  t h s t r i a l f o r u h l c h  l t a s  'ought 

8Overnment may de lwer  aueh sfatemant f a r  f h s  m p e c f m  only by the 
mili tary iudg t  m c m e m  and may proi ' ide the mili tary judge wich ~n 11 
f i d a i i r  i den t i fymg  the porrlons of the ttacement i h s r  are c l a m f i e d  a n d  the 
bas i s  for rha claamf8caiian aiiolgned If the mi lna ry  Judge  fmda t ha t  
draclasure o f  kny p ~ r t ~ o n  of the statement ldenflfled b y  the g ~ v e t n m e n t  as 
c i a i d l e d  could he expected t o  cause damage to  the n a t ~ o n a l  
i acu r l ty  In t h e  degree required to  Warrant Clal i i f iCsi idn under  the ap- 
plioahle e x e c ~ r ~ ~ ~  orde r ,  srarnte or regulahan and that such porrmn of the 
Ptalement 13 c n n ~ m t e n f  with the wlfnssr LeStmOny t h e m d l t a r y  ludge shall 
B X C l S e  the Portion from the nlarsrnent Wi th  rvch m s i i n d  excmed. tho 
mllltar) judge shall  then direel deliver? of rveh a i a i e m m i  LO t he  acevied 
f o r  nee by the  accused I f  the m i l ~ f s r y  judge l f n d i  that such p o r m n  a i  the 
6 r a r m i n t  I P  inconrisrenr with the witnebo' teltlmony the government may 
move fo r  a proceeding under svhd i r i s ion  111 

'"Rule ~oSigllBI!BI. ,d provides t h a t  t he  judge musf  f ind  rhar dlaciobure of m y  
portion of the a t a t e m m i  i dmi l f l ed  by the government t s  clamiffed cau ld r sasanab ly  
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witness 's  in-court tes t imony,  he may order excision of the 
classi f ied portion pr ior  to delivery to the defense I f  the material is 
determined t o  he inconsistent with t h e  i n m w t  testimony. the 
government  m u s t  litigate its claim in a closed Article 39fai.  
U C M J., session as  provided by Rule 5051il."s 

Before disclosing any classified material in connection with a 
c o u r t m a r t i d  the defense m u s t  provide the  government adequate  
notice Fai lure  to compiy with this  notice requirement m a y  resul t  
in the military judge prohibiting the introduction by the defense of 

be expected t o  cause damage to the narional  i e e u n f y  j o  the degree required 10 war. 
ran& elersiireatioa under the appl icable e r e c u a ~ e  otder. m t u f e  or repiation 
IEmphssisadded , 

T W O  inferences may be drawn f r o m  this language First  rho judge could determine 
t h a t  m a l e r i ~ l  l h a i  IS not i lassiiied meets the cr i lerm esrsbhrhed for c 1 8 m f x m o n  
and IS therefore the proper subject o f  B claim of p r i i h g e  And reeond the m8llfar) 
!udge could determine r h i f  the materm1 IS ~mproper ly  clamhed rhar rho cmeraa 
esrabliahed by ex i ru l i i e  order ~ t a l u r s  01 m g u l a r m  have n o t  been met 4s t o  the 
f l rPt  Infemce Rule 505lsl note 118 supra and Rule 5 
bine 10 negate 11 Rule 503lsl erearea B prni lege o n l i  
x h x h  is defined by 5081b1111 81 marenal  that  has be 
pmlectmn againit unauthorized discloiuri ' Clearly t 
bcclarrilied t o  be mbiser t o  rha prn8lego 

The oeeond inference remami The Judge could upan mpei fmn.  deterrnme that 
the matins1 i s  n o t  p ~ o p e r l y  c h i s h e d  and that the p n v ~ l e g e  does n o r  apply This a p  
PBrmtI? d u b i r l r u t e 8  a judicial determinatian for an admmirf ra l i ie  one V m  
wirhicanding Lhe problems associated w i t h  this ~ l u r r i n g  01 Lhe reparation of the 
iudicisl and e x i ~ n f w e  functmns the wardmg of the rule clearl! empowera the 
mill lary judge bo effectively declassify m z t e n a l  he determiner not  to  warrant 
clalsl f l rat lan 

T h i i  same language I I  used 8n Rule 505111131 and w i l l  be dealt wirh again See nore 

note 176 'up18 ' In C B ~ D ~ P  proceeding LI defined at  

u r p a ~ e i  of chis aubdlvirion an ' ~ n  camera pro-  
derhrtir le 3910) Irom uhich the public i i  excluded 

' ,ThenofIcerpquiremenrIs  netforfhmRvle605lhi 

Ihi U o l m  o f  the accused I intention t o  diicloso classified information 

811 .Vatice by che accused l i  Lhe accused reaimably expects LO d i d a i e  01 
tu  CIY% the diiclosuro of cla8ailied information ~n an) manner in connee 
f ion with a ~ ~ v r t - m n i t i d  proceeding. the accused shal l  noti fy the t r i a l  
C D Y ~ S ~ I  in wrii ing of such mrenuon and fjle B copy of such not ice u i f h  t h e  
mil i tary iudge Such notice  shall be g",en within rho t ime r p w i f i e d  hg the 
mililary Judge under rubdwman le, or 11 n o  f m e  has been specified p r m  
t o  arr8~gnmentaf the accused 
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classified e\ idence or  testimony.'eD Rule 606 merely prohibi ts  
defense disclosure until t h e  government  h a s  been afforded a n  op. 
portuni ty  t o  asser t  i ts  privilege 

Subdivis ion (I! of each of t h e  two d e s  provides for litigation on 
the merits of the government 's  privilege claim a t  an Article 39la! 
session closed to  the  public. Before we examine the detaiis of thts  
provision. an examinat ion of t h e  constitutionality of such hearings 
is appropriate .  in light of Richmond ,Vewspapers h e .  v. Virginla 
Later  we will consider Rule 506[j!@l, which permits the exclusion of 
t h e  public from in.eourt sessions involving the introduction of 
classified mater ia l  

In t h e  Ri,hmondYewspapeiscase. the  Supreme Court  was called 
upon t o  decide whether the public a n d  press  h a d  a r ight  to a t tend 
cr iminal   trial^.'^' The m q o r i t y  opinion distinguished the court ' s  
decision in Gennett  Co. l ne  v DePasquale'8' 8s dealing solely with 
the exclusion of t h e  public from pretrial suppression hearings. 
Clearly If the  closed article 39(al session held under the pror is ions 
of X R  E. 506lll 1s t h e  resul t  of a pretr ia l  assertion of the privilege, 
Gannett n o u i d  say i t  was constitutionally permissible. The gro. 
blems a r i w  when t h e  605iil hearing is held as a resul t  of a rnotmn 

121 Cani inwnr  d u m  to oaiifv Whensrer Lhr accused learns o f  classi f ied 

141 Prohibition egaiilsr disclosure The sccused may nor dmlose  any ID 

f a r m a n o n  known 01 believed t o  be clais i fsd until notice bas been glian 
under thin iubdivibion and until the goisrnment has bean atforded B 
reasonable opporfumfytu seek B dermrminatianundar subdiwsion (11 
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raised after trial h a s  commenced, and when the public is excluded 
from in-court proceedings u n d e r  Rulr 505I)l 

R j e h m o n d S e w s p a p e r s d o e s  n o t  create an artificial litmus tes t  by 
which public access t o  cr iminal  trials is t o  he measured I n  his 
historical review of the t radi t ion of public trials. the Chief Just ice  
was concerned with the t r ia l  as a whole and drew no distinction be- 
tween sessions held Rith the jury present  and sessions h e l d  without 
the p ry . ' aE  Instead of propounding a tes t  for  public .access. the 
Court  concludes t h a t  the t r ia ls  of Criminal cases are presumptively 
open'B6 and m a g  be closed only when " the defendant 's  superior 
right t o  a f a i r  trial, 01 . some other  overriding e o n s i d e r a n o n  re. 
quires closure ",?' Protection of the government s well recognized 
privilege t o  safeguard mil i tary and state secrets IS properly one of 
the "overriding considerat ions '  just i fying the conduct of a pro- 
ceeding closed to the public 

The r ight  of t h e  public to an open trial is grounded in the  f i r s t  a n d  
fourteenth amendments  I e 3  Neither of those amendments  mandate  
publ ic  access  to governmental  information The r ight  of the ac. 
c u s e d  t o  access t o  confidential government information 1s  

bottomed upon his r ights  under  the fifth and sixth amendments .  B Y  
its awn terms the rule requires the  government  to produce or  abate  
when those rights are material ly  Impaired. Therefore while the ac. 
eused m a y  compel disclosure of confidentjal infarmatian m the in- 

' r s  C S  6 5 L E d d d 9 8 2 8 5  1 G G S  C t  2&212823119?08 

'/I lT lhs h i i t a r i c a l  arldence demonsrrstei canclum~ely t h a t  sf Ihe time when o u r  
o ~ g a n l c  Isxs *ere adapted criminal t i i d s  bath here snd ~n England had long been 
preiumptnvel? open T h x  13 no quirk of hii inrg rsfher ~t has long been recognized 
8s a n  indispensable aLiribnte o f  an &ngla-4metican t r i a l '  Id 66 L Ed 2d at  981 
1005  C t  s t 2 8 2 3  

" I d  65 L Ed 2d a t  982 100 S Cr  at  2821 W e  hare no ~ ~ c e s l o n  here ta def ine the 
eircumrtances in r h i r h  all or parts a! a criminal /rial may be closed GO tha public 
hut our holding today does not  mean rho Firat Amendment rights o! the publie  a n d  
repreienis i ives  of t h e  p r e i s  are a b i o l v r e  ' Id 6 6  L Ed 2d at 992 100 S CL at  2830 
n I b i c l l a f l o n s o r n l t r e d ,  
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terest  of a f a i r  trial. t h e  government may still protect itself f rom 
unreasonable  compromise by closing the doors  of t h e  court  t o  the 
public 

Before t h e  m h t a r y  judge convenes an "in camera proceeding" 
under  Rule 505lil. t h e  government  m u s t  demonstrate  to the military 
judge that  i ts  claim of privilege IS properly taken.'0' This  requires, 
as does subdivis ion lgl concerning Jeneks Act motions. t h a t  the 
military judge determine whether  the information involved IS pro. 
perly classified Ig2 This  not  oniy calia for a subst i tutmn of the 
judge 's  assessment  of t h e  nat ional  securi ty  value of the informa- 
tion for the classifying authori t ies '  assessment ,  i t  aiaa requires  t h e  
judge t o  m a k e  a determination for which his  t ra ining m a y  not have 
equipped him.  Also ra ised,  but  not  resolved. is the question of 
whether the military judge m a y  determine t h a t  the nat ion 's  securi. 
ty  i s  not implicated a n d  m a y  sua sponte  order declassification 

Notwithstanding what  the rule does not resoive. i t  clearly does 
give the military judge t h e  authori ty  to make the  following deter- 
minat ions:  He may determine the informarion t o  be irrelevant to an 
element of the offense or  t o  a legally cagmeabie defense. and en. 
elude the evidence H e  m a y  determine the evidence to be relevant 
but  inadmissible H e  m a y  conclude t h a t  the evidence is relevant, 
admissible. and properly classified Itherefore priviiegedl. Or he 
may determine that  the evidence i s  relevant and admissible b u t  not 
properly classified (therefore not  privilegedl 1g3 It i s  with these las t  
tWo opt ions t h a t  we are concerned. 

I f  the relevant  a n d  admissable  evidence i s  privileged, the 
military judge m a y  permit the government  to elect an alternative to 
ful l  disclasure'j' unless the  interest  of fa i rness  requires 
otherwine.'*' If the relevant and admissible evidence is not pririleg- 
ed then no al ternat ives  t o  full disclosure are available Should the 
judge determine t h a t  full disclosure 1s required. and t h e  govern- 
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ment does noc comply, a variety of smct ions  are  available LO him, 
including dismissal  of charges loa Rule 506 does not have any cor. 
responding  p r o v ~ s m n s  allowing f o r  a l t e rna t ives  t o  f u l l  
disclosure'I' Nor does I t  provlde for  s m c t m n s  other than 
dismissal  ' j s  

I n  addition t o  ailawing for closed Lrid subdivision Ijl 
contains  other provisions designed to prevent t he  unnecessary 
c o m p r o m m  of privileged mat te r  t he  most Important of which i s  
ljli31.'Gr a n  exception to the  best  evidence This provision per- 
mits the  mili tary judge to aliow mtraductlon into evidence of proof 

IEi Sanctions If the  m i l i t a r y  judge determines t h a t  a l r e i n a i i i e ~  LO f u l l  
d i d o n u r e  m a ?  n o t  be vaed and the g o i e r n m e n r  c o n f m ~ i  to a b l e r i  to 
disclosure of r h e  information t h e  milnarv 7ud.e sha l l  ibnue any order  tha t  

"'The borf  eiidenci rule 81 at appears ~n t h e  \ l i l i fary Ruler o f  E i l d e n c e  I~ R u l e  
1002 a h i c h r e a d s a s f a l l o u i  

60 



19811 EVIDENTIARY PRIVILEGES 

of t he  content of a privileged writing. recordmg, or photograph 
without requiring introduction of t he  original. The  previous 
chapter XXVII of t he  Manual allowed the  head of an executive 
agency or  mili tary depar tment  t o  substi tute a summary  in lieu of 
t he  original if a determination was made  tha t  disclosure of t he  
original n,auid resuit  in "detriment to the  public interest.'"o1 The 
Buthority to determine whether a summarized exhibit  will be admit- 
t ed  under the  hl .R E now rests instead with the  mili tary judge. 

Rule 506ij l  is substantially similar t o  505Ij) and also adop t s  an ex. 
c e p t i m  t o  t h e  best  evidence rule m I t  does not  allow for closed triai  

R E Q U I R E i l E > T O F  . 4 F O R I G I U A L  

To prove the content  of B u r m n g  recording or  photograph. the original  
writing recmdmg 01 photograph 18 required. except 8 8  othenmse  provided 
m Lhw rules. rhir i lsnuai.  o r  by .Act of Congmsn 

Theoff ic ia l  a n a i y s i i f o i l o r i n g I h e r D I t o f t h e r v l e I I  setforth hereinpart. 

"2The farmerhlanua!  pro>>smn ~ t e f e s  I" relevant part 

Id! Svmmeriei a i  officraf records If the head of 8" exeeutive or  mili tary 
department or Independem gowrnmenta! agsnay determines that I t  would 
be decrimenral to  the public interest to dipelasa the text  07 informationsl 
Q O U I C ~  a i  a certain a f f ~ r d  recard kepi under the authority of  the depart 
men to r  ~ g e n c )  a p m p d y  authenrlcared 1143hZilfli c e r t i f i ~ ~ f e  or Dtatement 
signed by him or  b y  hlr deputy or m i a t a n t .  w t m g  forth B 8 u m m s r y  of  the 
record 1s PO admiisible IO eiidence as the recard i tse l f  provided that the 
c e r f ~ i ~ a t e  or arafement contam a ltatement ta  the elfael that the aboie- 
mentioned determination r a p  made 

i lanvallor Court. b l a r f ~ a ! .  supisnote 5 alpara 143slZifdi 

'i'Thir exceptionis s e i f o r r h  in Rule 6061,1121 

121 Cantearr o i u r m n g  recording orphotograph Tho miiiiary judge may 
permit pmaf nf the contents of a un t ing  recording, or photograph that con. 
t a m  government m f a r m a t m  that I! the rvbiecf 01 8 elaim of prmlege 
under chis rule without requiring introduction into evidenee of the original 
or L duplicate 
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sessions nor  does i t  permit t h e  record a i  tr ial  to be classified Z' 

I \  OL. 9 ?  

In  sum the new classified information priLilege confers upon the  
mili tary judge greater authority and flexibility than he  or  she  en- 
joyed under t he  farmer practice. Along with this expanded authori-  
cy comes t he  th rea t  of blurring the  separation between the  judicial 
and executive functions by  substi tuting the  judgment of one for the 
ather.  The  procedures established in the M R E are a n  excellent at-  
tempt t o  balance t h e  competing interests of t he  g m e r n m e n t  and  ac-  
cused Yet the  mili tary judge should be mindfu l  of t he  public s 
right to open access  t o  criminal tr ials and  he should consider t ha t  
right before ordering tha t  the proceedings be closed. 

Rule  606 does no t  really establish a public interest privilege for 
t he  government Rather i t  provides the  judge and  the  accused with 
procedures t o  be followed when sensit ive.  nonclassified informa- 
tion is sought t o  be discovered. It also provides guidelines to deter-  
mine u h e n  the  go\ernment  will be forced to produce such evidence 
or aba te  t h e  prosecution. 

VI1 R U L E  507: ISFORMERS 

American jurisprudence has long recognized the  need to shield 
the  identity of police informants to encourage free disclosure to  lax 

ail" C O ~ ~ ~ B S I .  Rule 8 0 5  doea pco,ade for borh i fepo Closed sessinns are autbarmed 
b y  Rule 505i1ll5i note  199 supra Clsrrlficalion of trial records IS  cwered hg Rule  
5061,1161,~~ f o l l o w 3  

161 Record of tnel The recard o f  trial with respect Lo any ilasg>f>ed marfsr 
-111 bepreparedvndDrparagraph SZdofrhir Manual  

Para Wdoi iho  Manual. supranote6 raadiaifol laws 

d Securif) c lasi i f icst ian H hen the record contains lnformarion uh l rh  IS 

requmd ta bo e l a i i l f x d  by the 6 e c ~ r i l y  r e g u l m m b  of the armed farce con 
cerned rho m u 1  connsel nil1 Lake apprlpriare action I D  accordance u l r h  per 
t m n t  regulaimns to arnign L proper i e ~ u r i i y  i l a i s i f i i a r i a n  to the record 
Houever convening aurhormes rraff lvdge advacatar and legal aff lcers  
~ 1 1 1  he on the a l e ~ t  IO dovngrsde or  declamfy a record o f  trial ahich daea 
not contain data requiring ieeuirIyproleri ian I f  the pspers mcompanylng 
the recmd 0 1  f r m l  Include claaaified r n ~ f t e r  xhich 1s n m  marerial tn the ID 
quiry.  chis marker should be uilhdrawn from chs papers t o  be bound u t th  
t h e  record if the uirhdrawal w i l l  permit doungradinn 01 declass>f>catmn of 
the recard If the accompanying papers ~nclude classifled matter uhlrh Is 
material t o  the 1"quiry m ~ f i o n  should be taken fa have r h x  matter 
declasrlfled o r  dawngraded when that m b o n  IS p ~ l s l b l e  and YLll permlt 
doxngradingar declas3ificarianal the record 

5 2  
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enforcement authorities.lC5 As originally expressed this  privilege 
extended not  only t o  the ident i ty  of the informer b u t  t o  all eom. 
municat ions between t h e  informer and the police.2i6 When the 
M a n u a l  was f i rs t  publ ished i t  adopted this  view and granted to  in. 
formants '  CommuniCationS a s t s t u s  equal t o  t h a t  of the delibera- 
t ions of courts  and juries, and of diplomatic correspondence lo' But 
as the  policy underlying the rule, t o  protect the informant  f rom 
f u t u r e  dire consequences.20s came into clearer focus, t h e  courts  
began to shr ink t h e  scope of t h e  privilege so t h a t  eventuaily only 
the Informant 's  ident i tywas 

In Roviaia Y. United States,"o the Supreme Court  denied the 
privilege of withholding an informant 's  identity a t  t r ia l  when the 
informer was a material  par t ic ipant  in t h e  crime2,, or  was a witness 
whose tes t imony w a s  necessary for a f a n  determmation of the 
c a ~ e . ~ , ~  Declining t o  enunciate  B fixed rule, t h e  Court  adopted a 
balancing tes t  in which the need for secrecy is weighed against  the 
defendant 's  r ight  t o  prepare his defense, by considering the cr ime 

'o'Vogel Y .  Giuai 11OO.S. 311 118841 
'*Id a t 3 1 5 ,  
'"The 1951 e d m o n  of the Manual for Court8 Mart ia l  s l a t e l  the foliowing e o n c ~ r n l n g  
lnlarmanl P c0mmY"icBt iD" l  

b Certain privileged ~ ~ m m u n i c a t i ~ n ~  -fl, Scsce secrets and police 
r ec i l i l . -Communlca r i~"~  made by lnformantr co public officers engaged 
I" tho diacoverv af c r l r n ~  are o r w i l e m d  The deliberations of ~ o u r f s  and o f  

. .  
InCBIeit 

Tho privilege that  extends to  communications made by informants Io 
p u b h c  ofircsrs engaged ~n Lhe discovery a i  crime may be waived by ap 
pmprmle gavemmenfal authorities This privilege does not i y a r ~ ~ n t  rhe ex- 
~ I u ~ m n  from evidence of statements of informants which a m  inconsistent 
with or might orherwise be usJd 10 Impeach, their Lestlrnmy a3 w l t n i i h e i  
See 153blImpeachmentafwitnois*JI 

Manus1 far Courfa-Marrial, United States. 1951. pars 151 Mli SeeUnited State3 Y 

Hawkmi ,BCM.A 135 1 9 C M R  261119561 

"BSeeC McCarmiek s v p r a n o f i 4 5 , a r I  111 
'CPSchoru UniiedSLates 3050 S 251119381 
"'353U S 53119511 
j '  Id a t 5 5  

"'Id a t 6 0  
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charged. possible defenses.  significance of the Informer's  
testimony. and  other relevant factors And in i f d r a y  Y 
llljnois,211 t he  Court  held tha t .  where the  issue raised by the defense 
was t he  reliability of an informant who s e n e d  merely as  a conduit  
of information establishing probable cause far a police search, t he  
identity need no t  be disclased.'" " E O  long as rhe magisware IS in. 
formed of some underlying circumstances supporting the  (officer 's]  
c o n c l u ~ i o n  and  h i s  belief t ha t  t h e  informant involved whose identi. 
t y  need not be disclosed X B S  credible lor1 reiiable.''"i 

In  the 1969 revision of t he  M a n u a l  paragraph 161 b u a s  rewrit ten 
to prowde a privilege to the  government LO withhold disclosure of 
both an Informant 's  identity and  the communications of t he  Infor. 
m s n t  "to the  extent necessary to prevent disclosure of [ the in fa r -  
man t ' r ]  identity. '  I" This change in the Manual reflects not only 
the  evolution o f  t he  privilege a s  expressed in t he  Supreme Court  

. I  . -  
n e e e r m r )  r a p r e i e n ~ d r ~ e l a a v r e o f r h p  informant a i d e n t i t i  

. .  
C I ~ C Y ~ S ~ ~ C ~ I  of each e a l e  laking into consideration the offenre charged 
the possible defenses. t h e  p o m b l e  r i w f i c a n c e  of  the i n f o r m a n t  6 
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cases discussed above. bu t  also as followed by mili tary 
Subsequent  discussion of t h i s  topic will focus upan t h e  provisions 
of Rule  607 of t h e  1f .R.E , including a discussion of t he  general  rule 
and i ts  exceptions.  waiver.  and  the  procedures established 

A. THE GE,VERAL RULE 

1. The.Vature o l t h e  Privilege. 

The privilege expressed in Rule 6 O i  is essentially a reeapitula. 
cion of t he  holding in Roviaro121P t ha t  t he  government has  a 
privilege to r i t h h o l d  disclosure of an informant 's  identity The  

respondence or to  iommunicatiani t h e  diielarure of whichuould. I" the opt- 
n l m  of the head of the i x e e u t w e  01 milnary dapsrtmsnr or andependent 
Eouernmemai BBelley conearned be detrimental to ths pubhe ~ n t s r o i  In 
ihir  connection. I t  ahodd naf be eonaidered that  the mere fscr of  disclowre 
of rha  communications m identity of infarmania 16 of i tai l l  and regardlira 
o f  the nature of tho disclowre, dernmentairo the public in rerest  

H o ~ e v e r .  ~t rhauld b e  recognized rhal ~ n \ . o c s l i ~ n  of such pnv~lege mlghr. 
depending upon the C I I C Y ~ S ~ ~ C ~ I  of the case. make I t  impamble ta pro 
ceed wrh the trial -here t o  do 10 would preiudicc the aubrlantial rights o f  
rheaecvied See331 

z2dThe prwiio&e may be iimlted only to prolect rha ldenrny of the mfarmanf. United 
Skates v French. 10 C I A in 27 C I R 245 119591 The pnvdege does not extend 
to i l f u ~ h ~ n i  rherein the informant WBL an a c t w e  pmmpant, or rhen  the >"for. 
man1 Q tsst lmnny IS neccesaary for a fair trial United States 5, S e p l ,  13 C M A  18. 
32 C.11 R 18 119621. United States v Skvwark.  31 C \I R 914 IA C 1% R 19611 
D m l o w e  18 not required where the lnformanf 18 B mere conduii l o t  m f o r m a i m  
UnitedSraresr M I i l e r , 4 3 C  M R  61114 C M R I  pet d s a r e d . 4 3 C M  R 1 1 3 l l 9 7 1 1  
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rule with respect LO communications is stated ~n the negative: "The 
Communications of a n  informant  are not prlwieged except to t he  ex- 
t en t  necessary to prevent disclosure of t he  Informant 's  identity."' 
This does not reflect  a n y  substantive change in the  rule as it has  
evolved 

One eui ious aspeer of t h e  originai starement of the privilege %'as 
the definition 01 t he  word ' mformant." The  rule 8 s  originally 
published stated.  '.An ' i n fo rman t '  1s a person who has furnished in- 
formatian resulting in an investigation of B possible vlolatmn of 
law to B person whose official duties include the  discovery,  in- 
vestigation. or  prosecution a f  cr ime ' 2i i  Both the  proposed F R E  
and  the  Uniform Rules  of Evidence define an informant 8s one who 
'furnished information relating t o  or  assist ing m an investiga- 

tion.' "'4 question of interpretation was clearly raised 

On the  one h a n d  It could be argued tha r  t h i s  choice of words 
bodes nothing new.  Kone of t he  leading decisions concernmg the  
p rk i l ege  have  focused on whether an investigation was in  progress 
a t  the t ime the information w a s  provided Furthermore.  e i e n  if a 
person supplies information to la- enforcement officials which 1s 
par t  of a broader inquiry.  such information will i e su l t  in a separate 
investigation of t he  lacts contained therein Therefore the M.R.E 
merely uses d i f f e ren t  wards  t o  express the  same concept 

I t  could be argued. however. t ha t  thls definit ion merely 
distinguishes an informanr or conduit  of information from an BC- 

Live participant in t h e  crime, shielding the former bu t  not t he  latter 
This argument would seem to have  two weaknesses.  First .  such a 
definit ional dist inction seems LO be unnecessary in  t he  lace  of 
Rovisioi" and M ~ C r a y ? ~ ' .  Secondly.  such a definitional resolution 
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eliminates the  need for an exception dealing with informants whose 
testimony concerns a n  issue of guilt  01 innocence.221 

The counter argument is t h a t  t he  in t en t  of t he  drafters is clear an 
the  face of the  rule. Since th i s  i s  a privilege held by the state.  t he  
rule should be strictly construed against  t he  state Therefore the  
only "informant" is a person who provides information where 
there is no on-going investigation. since only then can the  
disclosure "result  in an investigation." Al l  a the r  police sources of 
information are "witnesses" and do not have  the  need for canfiden. 
t i d i t y .  An alternative definition was  availabie in the Uniform 
Rules and proposed Federal  Rules: yet  i t  was rejected in favor of 
t he  version a t  hand  The  consequences of such B definition were 
potentially disastrous.  

The  prabiem was brought to the drafter 's  attention and  corrective 
action has  been taken.>>'  

2 Exceptions 

An exception to  the  government 's  privilege is made  when the in- 
fo rman t ' s  identiry "IS necessary t o  the  accused ' s  defense on the  

" 'ThiJerceptionIJJalforrhat MI1 R € \ id  6Olle1121 s a f o l l o u s  

121 Testimony on the m u e  of guilt or ,nnocence If a claim of privilege has 
been made under this rule. the military iudge ohall npon m m m n  by &he ac. 
c u d  determine whether disclosure of the idenfitv of the informant 10 

Major Lederer stated that  the mtentian of the dralrirr was 10 mirror the p r o p x e d  
Federal Ruis 8 8  to the funclianal definition 01 "informant ' H e  advised the author 
that the argument raised wag valid and unanticipated and would hare to be ad- 

57 
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issue of g u d t  or  innocence ''223 This would include not only factual 
defenses as implied by  the  rule. bu t  affirmative defenses 8s 
and other si tuations where a full and  fair resolution of t he  case 
aould  b e  made possible by disclosure ix In determining = ,haher  
the  newss i t )  exists t he  mili tary judge is required to apply the  
balancing test  prescribed in Roriaro Like  all balancing tests thio 
one rehes u p o n  uncertain s t anda rds .  b u t  t he  more recent eases ~ n -  
dicate tha t  something more than mere speculation by  the  defense is 
required to trigger this exception to the  privilege Therefore the  
burden of proving the  necessity a f  disclosure is on t he  defense, and 
a claim of necessity must  be supported by  some credible evidence 

Another exception I S  created for s i t u m o n s  wherein the  testimony 
of t he  informant 1s required t o  determine whether sufficient pra- 
bable cause existed far the search tha t  resulted in the evidence of- 
fered by the  government.'i3 This exception is tied procedurally to 

d r e i r e d  h)  rho commifrse D u r i n g  B suhsequenr  i o n i e r i a u o n  betaeen rho i s m e  psr 
t ie3  on J u l y  7 .  1960 Malor Lederer  informed rhe a u t h o r  that  B I B  r e ~ v l f  of the 3 Jul)  
discushion t h e  cornmiltea had inclodad B p m p a r e d  change fa Rule 50i ia i  in t h e  draft  
of the then unpuhlrshed execuuve order amending a n d  earrecting Exec Order  To 
12 1BE supranore 6 O n  S e p  1 1960 t h e p r e s i d e n t  r i g n e d E x o r O r d o r U o  12 233 65 
F e d  Reg 5 8  603 119801 r h i e h  amended Rule 507 In rubstance t h e  amendment  
deletes  rhe uard renulmng a n d  m b m r u t e i  therefor  t h e  words relating LO or  
8 5 1 1 1 ~ " ~  i n  t h e  i e c m d  sentence of rule  5 0 i l a l  The t e x t  of the amendment  1% a s  
f0l lOU~ 

1-111 Rule 507ial of t h e  i l i l i f s r y  Ruler  of  Evidence IS amended h i  deleting 
informatian reiulting I" an ~ m e m g a r i a n  a n d  w b s r i i v t i n g  therefor  in. 

formatien relating to or assisting ~n an ~nuesl igation in rhe second 
ienfence of rhar rule  

' .Roi iaroi  UniredSLarei  353U S 53119571 
I d  i f 6 2  

2 .Enired Stater \ Bennetc 3 \I J 903 Ih C .il R 19771, p a  denied 4 11 J 264 
Unlrsd Stacer , ? A m h a l l  5 3 2  F 2d 1279 19th Cir 19161 T h e  p m p m d  federal rule 
a o u l d  h a v e  required t h e  i v d g e  before takin% B ~ I L O ~  to find ' B reasonable  p i o h a h d l  
ty  t h a t  t h e  lnformanf I l d i n i i r y  u o u l d  a ~ i i t i  t h e  defense Fed R E i i d  5101c112I 
( n ~ t  enacted)  k l t h o u g h  t h e  hl R E does not i l e a t o  such a htandard some of rhe 
C B P ~ S  3uggeiL r h a i  some qnanlum o f  evidence ha3 LO he offered in iupporr  o f  the 
d P f e n s e r p q U p . t f 0 ~ d i p C l o g y r e  S e e U n i f e d S r a t e s v  Skyxsrk nata229 supra 

Mil  R E i i d  S O i l c l I 3 1  T h e t e x t o f  t h i i p r o i , i s m n i r  s e t  f o r t h  belou 
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motions made  under  Rule 311 to  suppress  evidence resulting f rom 
unlawful searches. When such B motion has  been made the govern. 
ment  must  show by a preponderance of the evidence tha t  the search 
was lawful.'?' If the  government cannot  meet this burden without 
disclosing the  informant 's  identity. and  s tands  upon i t s  privilege, 
then t h e  evidence is suppressed s35 If the government has  met  its 

121 Adeavale inleiesr The accused had a reaaonsble exnecLation of 

131 L q d z t . v  olobtarningevrdenee If B claim of pnv~lege  has been made 
under Lhis rule with respect t o  B motion under l u l l  311, Lhe mllilary judge 
shall. upon m o l m  of t h e  acevied determine whather disclosureofthe iden 
f i l y  of the informant L O  required by the Connitilvlion ai the United S t s ~ e s  as 
applmd to members of the armed forces I n  making Lhis deieiminlim the 
miliraryiudgemaymakeanyardeireqvired byfheinterDstsofiusrico. 

Thoofficial m s l y i i i  ofihisruleexplainsss folious 

131 Legality of oblsroing evideaee Rule SOliel131 IS ne% The Rule 
recognizes that ~ ~ i ~ u m i r a n ~ e i  may e x l i i  in which the Cmili~ution may re 
quire disclome of the identity af an informant in t h e  eontext of determin 
ing the iegalif) of abtaming evidence under Rule 311, bee, e.=.. Franks Y 

D d a r a r e  438 U S 154 ~~ ~, 98 S. Ct. 2674 2684 119761: McCray V .  lliinoia, 
386 U S 300 119671 iboth cases indicate that discioaure may be required in 
ceitain unspecified circvmrtances b u t  do not m fact iequiri such 
diaclaavrel inviewafthe hmhlvunmttled n a t u r . o f ~ h a ~ s r u s . ~ h i R u l p d a e s  

"%That 16 to  say, the evidence IS assumed Lo have hem ~nlswlully obtained and 18 
treatedaecordin$ly Thiprenults fromtheappli iarionofRvii3111al .MII R Evid 

181 General rule  Evidence obtained BO B m u l t  of an unlawful search 07 

m m r e  made by B p s m n  acting in a gwernmontlil capacity 1s inadmissible 
agslnlr  the accused I f  

Ill Objection The acevaed makes a timely m o f m  t o  s ~ p p m s  or an ablsc. 
r i a n l a t h ~ ~ v i d e n ~ ~ u n d * r t h r s r u l a : a n d  
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burden, i t  seems t o  be upon t h e  defense to demonstrate t ha t  
disclosure is necessary. In  light of t he  Supreme Cour t ' s  decision ~n 
Y ~ C r a y , ' ' ~  t h e  defense must  offer some evidence to show tha t  the 
informant  was a n  "active partimpant in or w m e s s  to the  crime 
charged."l3' in order t o  vit iate t he  privilege The  burden  imposed 
on the  defense to overcome t he  policy supporting nondisclosure ID 
such eases h a s  been characterized B E  heavy 238 

B. WAIVER 

Since t h e  government i s  t he  holder of t he  privilege.1ig certain ae- 
t ions by  t h e  government can abrogate t h e  privilege.'"AAlthough the  
M.R.E.  classlfy these actions as exceptions t o  the  privilege they 
are more properly viewed as types of waiver.  The  act8 tha t  COD- 
sti tute waiver are la) t he  disclosure of t he  Identlty o f  t he  informant 
to "those who would have  C B U S ~  t o  resent" t he  informant.'*' and lbl 
calling the  informant a s  a prosecution witness.242 These same 
waivers  are found both in paragraph  151 b o f  the  Manual and in the 
proposed Federal  rules. 

The disclosure contemplated by the  first  branch of t he  wa)\er  
rule is a revelation of t he  informant 's  identity to the persons f rom 

386 U S 300 119611 
United State3 s Skeenr 119 f 2d 1066 1011 ID C Cir 19111 
Id B C  1070 

"*\Id R Evid S071bi Thisrulereads as follow. 

Ibi Who may elsim the p r w h g i  The p r w 1 I q c  may be claimed by an ap 
prop"ate reprerenlaiiuo of rho United States re%srdleao 01 whether the ~n 
f o r m a a o n  U B Q  furnished t o  an officer o f  the United Stares 01 oi a i fate  01 

rvbdiviiian thereof The pn,,>iege may he clarmed by an appmprmre 
represencatlie o f  B % B ~ P  o r  subdivis ion I i  the inlormation WBI iurnished t o  
en olilem theremi. sxespf chs p r d a g e  shall not  be al lowed I f  the p m e c u -  
tion obiects 

"'Thesoaciionsorevenfsaro described alRvleJ071~1111,\1d R Evid 

le1 Exceptions 
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whom the informant  was intended t o  be protected A s  t h e  Advisory 
Committee observed in the Federal  rules. "disclosure.  to another  
law enforcing agency IS not calcuiated to undercut  the objects of the 
privilege.' '2*3 T h e r e f o r e  the  fact  t h a t  rhe police have shared their in- 
farmatian with other  law enforcement authori t ies  is not  a waiver 

It is inreresting t o  note that  disclosure t o  a hostile person by t h e  
informant is binding on the government as  a WBIVBT. notwithstan. 
ding t h a t  i t  is t h e  government ,  not  t h e  informanr. that  1s the  holder 
of t h e  privilege T h e  underlying reasoning i s  perfectly sound Once 
an informer h a s  revealed h i s  identity. no policy ~ u s t i f ~ c a t i a n  exist8 
for  prolonged governmental  silence 

The witness branch of the wsiver  rule 1s grounded upon t h e  deter- 
mination t h a t  t h e  defense interest in full and fair disclosure IS ~ e r i -  
ed by the  abi l i ty  t o  cross-examine all government  witnesses I n  
Harris V .  United States,"'the Ninth Circui t  s ta ted t h a t  the defense 
interest in inquir ing into the credibility of adverse witnesses 
outweighed t h e  government 's  desire t o  conceal the facr  t h a t  its 
w m e s s  was a paid informant .  Since rhe fact of a perron serving as  
an informant  hears  upon his credibility as a witness, the govern. 
ment  waives its privilege by csi l ing him. 

C PROCEDLTRES 

Subdivis ion Id1 of Rule 507 directs the military judge to report to 
the convening authori ty  for appropriate  action the refusal  of t h e  
government to reveal a n  informant 's  identity after the military 
iudge h a s  determined the revelation t o  be n e ~ e s s a r y . ' ~ '  In d e t e r m u -  

'"Fed R Evrd 510 /not enacted]. Advisory Committee 3 KoLo 
''*371 F 2d 36519thCir 19678 

"'The procedures applicable under Rule 607 m e  described a t x l ~ l  R E\ id  Soildl 

Id1 Procedures I f  claim af prii i lege hsi been made under fhh. d e .  tho 
mi l i tary ivdm ma) make any order rewired by t h e  mierests o i  IYPIIC~ i I  
the mrlltar? ludge determiner rhar disclaivre of the  identity of the  infor 
manl IS required vnder the standards l e t  for th  in rhia rule and the prosmu. 
tlm e l e c t 3  not t o  disclaae the identit? of rhe miarmant the matter shall be 
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~ n g  whether revelation i s  necessary.  t he  mili tary judge may hold an 
out.af.court hearing under Article 3Y1al."6 When insufficient or in. 
conclusive evidence is produced in t he  3Ylal session, disclosure of 
t he  in fo rman t ' s  identity m a y  be the  only means of determining 
whether t he  government claim of privilege 1s well taken 

This presents a procedural difficulty for t he  mili tary judge Arti. 
cle 3Yiai requires t he  presence of t he  accused and a f  counsel from 
both sides Disclosing the  informant 's  identity to the  judge in the 
presence of t he  accused is hardly a satisfactory way of preserving 
the government 's  privilege. Therefore some kind of in camera pro- 
ceeding m a y  be required This is not t h e  s8me kind of in camera 
hearing provided for in Rules 505 and  506, however. A s  previously 
discussed. those d e s  define an in camera hearing as 839181 session 
tha t  is closed to t h e  public,"i bu t  a t  hh ich  the accused and h i s  
cOunSel are SUI1 present 

There is substantial  federal  case authority for t he  judge to hold 
an inquiry in chambers  wherein he  or she compels disclosure of t he  
informant s mdentity ou t  of the hearing of t he  a c c u ~ e d . " ~  This pro. 
eedure would have  been required in federal district  courts had the 
proposed Federal  R u l e  510 been enacted.'s' Given t he  mandate  of 
Article 36 of t he  Uni form Code,';' to  conform mili tary practice to 
accepted federal  practice. t h i s  in camera procedure could probably 
be successfully urged upon a mili tary court  

VI11 R U L E S  5 0 8 A K D  509. POLITICAL VOTE 
A K D  J U R Y  DELIBERATIOKS 

Rule  508 creates a privilege for which there 1s no counterpart  in 
prior mili tary practice The  rule provides tha t  t he  tenor of a per- 

m~ L f  requeired b y  elfher  p s ~ t y  may dismiss rho charges m spiclf lcst lonl  
or both i o  u h i c h  t h e  information r e g a r d i n g t h e  infarmantwould relate If t h e  
mi l iu ry  lvdge determines LhaL further proceeding$ would msterially Pre 
j v d i c e a  i u b s ~ a n r i a l r i % h r o f t h ~  sccused 

- C 3% J art 391s) IOU S C 88391ai119i61 

1 R i - i d  501111111 note178 supra 

. lted State Y Jackaon 384 F Zd 52s 13d Clr 19671 U m t e d  Stale3  v Day, 364 
F 2d 151 i3d Cn 19671 lcancuiring npinianl. United States Y Raulmsan.  487  F 2d 5 
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son's political vote is privileged unless t h e  vote was east 
illegally.252 N o  such  provision is contained in the  superseded 
chapter XXVII The new miiitary rule and the  proposed federal  
rule are substantially i d e n t i c a l . ~ ~ l  

The likelihood that  the rule hould  find an  occasion far applica. 
tion is remote. A person's vote would be relevant should anyone he 
tried by cour tmar t ia l  for violation of 10 U.S.C 5 S93 In such a 
case  t he  tenor of t he  witness 's  vote would be relevant to the  issue of 
whether t he  accused improperly prevented the  witness irom exer- 
cising his franchise. 

" ' T h e r e x t o f M d  R E w d  505 P o l l r l e a l V o r e , r l a s f o l l a w i  

A person has B prmlege t o  refuse to diiiclase rho ~ e m r  of t h e  p m a n  3 ww 
st B PDliflCsi slecfmn conducted by aecrel bailor unless the vote UBI cas t  11. 
l P S B i l Y  

T h e a f f i e i a i  m a l y i l a  e x p l a m  rhe muree. ax fo l lows 

Rule 508 IS ,aken from proposed Federal Rule of Evidence 501 and 81. 
presles the  substance of 18 U S C 5 595 119761 v h l c h  1s applmble to  the 
a m e d  f o r c ~ s  The prav'legs IS canmdered es6entlal for the armed forces 
because of the  bmqva nature of m h t a r y  life 

"'Fed R E v i d  501 inof ensc led i  
"'ID U S C 5 593 Thln m f u t e  enrn ied  "Inlerferenee b y  armed I O I C B ~ .  ' m a d s  BI 
f D l l Y l D  

Whoever bemg an offleer 07 member o i  the Armed F o r m  of the  Unlfed 
States,  prelcrlbeh or fixes or strempll  t o  prescribe or fir whether by p m  
clamatron, ordcroruiherrrrs.  Lhr qudif lratmns uf b o t e r i  B L  8") election in 
any state,  Or 

Whoeier.  bemg such  oificar 01 member p ~ e ~ e n t t l  01 attempts to  prevent 
by force.  threat mtlmldafmn advice 01 othora iae  ~ n y  q u a l h d  voter of any 
State from full) exsrcmng the right ai luffrage a t  any general or sppecsal 
electlo". 01 

Whoever. baing such officer or member orders or compels or aifempfr IO 
compel B"y election offleer in Bny s t a t e  fO I B c e I Y I  B vote from B perian nor 
legslly quellfled to  \,ate. m 

Whaeier.  being such officer or member. imposer 01 aiiemprs IO m p a i e  
any regulationn for conduct ing  any general 01 specla1 e l e m o n  I" a State. dl i -  
ferp.(framfhoiepreicrihsd b j  1aw:or  

W h o w e r  bemq such officer or member,  rnterferas ~n any m a n n e ~  with SD 

Shall be i m d  not more than 86 000 m imprlaaned not more than flve 
honor  pr&t 01 

electian officer I dischags  of his duties- 

w 8 r r ,  or bath, and dmquallf8ed f ~ n m  holding an) offLee 
rruitvnder LheUnited States 
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Rule 509, which extends a pnxilege to the  deliberations of courts 
and juries. 1s B recodification of a similar privilege in  t he  M a n ~ a l . ' ~ '  
There 1s an extremely imporcant exception to th l s  privilege 
however T h a t  exception, Rule  606, i s  t ha t  a jury member may  
testify as to whether extraneous preludicial information or  
un lawful  outside or  command influence w a s  involved in the  
deliberative process 2 a 9  

Although the  Manual did not expressly provide for such ~n ex. 
ception. the case law clearly indicates i ts  existence. Article 37,  

This iecrion bhali nor  pre,enr m y  olficer or member  of rho Armed Farces 
fromerercmngthe rlghtaf ruffrsge I" anydisrr ictra which hemsy hdong 
11 otherum qusllfmd according fa the Ian8 of the S t a t e  of such dirtriit 
J u n e 2 6  1948 c 616 62Sfar 719 

Trial by court-maruai rovid he possible asrumlng no mteri 'anlng lnr>sd>cflanal 
defects  %ere present  i f  the offense wa8 alleged 1 3  a i ~ ~ o l s f m n  of art  134 U C  Y J , 
I O U S C  $934119161 

'?'hlanusl lor  Courts-ifarlial .  para 1 S l b l l l .  *"pia nore 217 The t e x t  of Rule  609 IS 
LI fallouJ 

DELIBER~TIONSOFCOURTS 4 K D  JURIES  

[hi I n q u i r y  I ~ I O  va l i d l i y  of findings OT ~ e n r e n i e  Upan an anquiry into t h e  
ialidityof the findings or  ienience a m e m b . r m s y n o t f e p r i f y s s t o a n )  mar- 
t e i  or 3talement occurr ing during the course of the deliberations 01 the 
members  ~fthecoun-martial or  Lothaeffectof anything upon t h e m e m b e r ' s  
nr any other member's m i n d  or emotions BQ mfluenelng the member to  a5 
sent t o  o r  dmenf from the findings 01 sentence or concerning the member  5 

mental proceri  ~n c a n n i i t i o n  therewh. except that a member may test i fy  
on the q u e ~ t m n  whether extraneous p m i u d i c d  information was mproperly 
hroush t  tu the attention af  the members 01 the caurt.msrria1. whethe r  m y  

The off ic id l  analysis explains B I  follawr 

lbi lnqvlr) ~nio the vahdiry of findings or aenrence Rule 606ibl IS taken 
from the Federsl Rule with only one significani change The Rule retitled Io 
i e f l ~ c r  rhe ientenemg funerian of members recognizes unlawful command 
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U.C.M.J.,'I' is a prohibit ion against  unlawful exercise of command 
influence over t he  findings.  sentences, or  proceedings of courts.  
martial  When such  influence appears. a presumption of prejudice 
to t h e  aceused is raised.'jn The  government m a y  rebut t h i s  
presumption with evidence t h a t  indicates t ha t  t he  actions of t he  
command had  no influence over t he  members Is* In the  case of 
United States v DuBay et ai.?6o t he  Cour t  of Mili tary Appeals 
established the  procedure t o  be followed in resalving allegations of 
command influence: 

In each such case, t he  record will be remanded to a conven. 
ing authority other than  t h e  one who appointed the  court-  
martial  concerned. . . . T h a t  convening authority will refer 
t h e  record to a general  cour tmar t ia l  far another tr ial .  Upon 
convening t h e  cour t ,  t h e  l a w  officer will order an out-of-court 
hearing. in which he will hear t he  respective contentions of 
the  parties an t h e  question. permit the presentation of 
witnesses and evidence in support thereof, and enter fin. 
dings of fact  and conclusions of law based thereon.'s' 
[Emphas is  added.]  

Presumably  the  Rule 606 exception would apply a t  such a hearing. 

rnflvence a i  B legitimate J u b p c f  a i  n q ~ x y  and permits Leatimony by a 
member on t ha t  rubiecr The sddiuan 16 required by fhs need bo keep pro- 
ceedings free from m y  tsmt of  unlauful command lnfiuenee and further m. 
plemenfs Article 37181 of the Uniform Code of Military Justice Cse 01 
buperror rank or grade by m e  member of a court t o  sway olher members 
would constitute unimfui command influence for purpoaeo of  this Ruie 
under para 74dll l  Rule 606 daea not itself prevent otherwise lawful pdiing 
of  members of the couct, sesgeoerdiy.  L'nrledSteLes Y Herdon 6 M d I T 1  
114 IC M A 19791 and does not pmhibil attempted lawful CisrifiCstmn of an 
ambiguous or incanarriintverdicl Rule 6061bl is in general aecard with pra- 
sentmllitslylsw 

"'10USC 5637119761 
'i'Cnirrd Stale8 v Berry,  39 C M R 5 4 1  1A.C M R i9681 

''pBuC aeeUnired States Y Boeuchx 5 ,  C M A 15 17 C M R 15 119841 In this case. 
the government did not rebut. yet rhe Court iaund in the defense affidavits an iniuf. 
ficlent showingal command influence The defense mrroduced the hearssy affidavit 
of a nonmember ailegmg fhal B member wag overheard discvising the nature of the 
10011'& deliberations Invoking the pr~vflege P g B n S t  admitting such IYII)?~ 
ttntiments thecaurl heidthe affldavrfi madmirstbie 

" i l l C  M h 111.37 C hl R 111 119671 
2'137CIlR a t 4 1 3  
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1X RULE 610: W A I V E R B Y  VOLUUTARY DISCLOSURE 

Various k inds  of waiver have  been discussed in the  sections deal. 
ing with the  particular bu t  a discussion o f  the general 
rule of waiver by  voiuntary disclosure has  been deferred until  now 
Traditionally,  waiver is said to occur when one intentionally re lm.  
quishes a known right.l" But  when one voluntarily discloses a con- 
fidential  communication lack of knowledge tha t  t he  comrnmica-  
tion was privileged is irrelevant 2 m 4  

W-mver by voluntary disclosure.  and  i t s  counterpart .  failure to 
object to disclosure by another.  m e  w e l l  recongnized in mili tary 
case law265 a n d  are mentioned m the  blanuai.'66 Rule 610 does not 
significantly alter these provisions I t  is instructive to note. 
however. t ha t  disclosure of "any significant pa r t  af t he  matter or  
communication' '  is a waiver af t he  whole, if t h e  privilege i s  a s e e  
tmn T' privilege.2" Yet  partial  voluntary disclosure of statements 
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privileged by Rule 302 does not  automatical ly  constitute a waiver 
as  to all such s ta tements  

The pr imary exception to this  kind of waiver i s  that .  if the  
disclosing communicat ion is itself subject  to  a privilege. t h a n  no 
waiver h a s  m c u r r d Z m B  A second except ion,  contained in subsee. 
tion Ibi. provides  t h a t  "an accused who testifies in his or  her own 
behalf or a person who testifies under  a grant  or  promise of im. 
munity"  does not .  merely by testifying. waive any privilege per. 
taining t o  confident ia l  mat ter  or  communicatmns.17G These provi- 
s ions parallel the old waiver rules in the  Ivlanual. except that  the 
Manual 's  provision applied only to the attorney-client. eiergy- 
penitent. a n d  husband-wife  privileges Rule 5101bl applies t o  all 
section V privileges. m a n y  of which did not  fall within the ambit  of 
paragraph 1516121 

Subdivis ion la1 of Rule 511 effect ively abrogates  the rather  harsh 
result of inadvertent  or  involuntary disclosure of otherwise 
privileged communicat ions mandated by paragraph 151M21 of t h e  
Manual. How these sect ions operate  wlth regard to the attorney. 
client. husband-wife ,  and priest.penitent privileges h a s  been 

"'Manual forCaurfi .Yartml.  para i S l b i 2 i  note 266.  supra 
"'The pnwlegei dexribed ~n Ruieo 505 606. 507 and 50s find ,heir pnor p m t i c e  
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discussed in t h e  sections addressing the  i n d i i i d u a l  rules. The  net 
effect of Rule 5111al is to preserve the  privileged nscure of confiden- 
t ial  communications tha t  have  been compromised by compulsion or  
under circumstancee tha t  do not allow for assertion of t he  privilege 
The rule t h u s  prevents involuntary waiver 

This  subsection is virtually a verbatim adapration of proposed 
Rule 512. F.R.E A s  t he  Advisory Committee o b s e n e d .  t he  kind of 
compulsion contemplated by the  d ra f t e r s  a s  necessary to trigger 
the rule does not  require the holder of t he  privilege to exhaus t  all 
legal recourse. To require such a s tandard  would,  in the  Uords of 
the committee,  "[ejxact of the holder greater forti tude in the  face of 
authority than  ordinary individuals m e  likely t o  possess Ex. 
actly how much compulsion is enough the  committee did not s ay  
The  court8 can be expected, except perhaps in self.incrimmation 
C B S B E .  to require a t  least  some overburdening of t he  individual 's  
will 

Subdivision lbi of t he  mili tary rule is an express revocation of the 
former provision tha t  held d i  communications made by  w ~ r e  or 
radio to be nonprivileged Notwithstanding rhe rather draconian 

PBrallsla in pangraph 151btli See notel  128 and 2 i 7  supra R u l e  5 0 8  has no 
~ o u n i s r p a r i m r h e  \Isnual 

"'Fed R Evrd 612 i n a t  enscfedl. Advisory Cammitree Uoier The text  of \h1 R 
Evid E l l l a ! i a a i f o l l o u r  

la1 Evidence of B t i a t ~ m e n i  or ather disclonure of priv'leged matter IS not 
admrsiihle against  the holder a i  the pnwlege 11 disclo5ure W B I  compelled 
emneousiy or was made nlrhovf an opporfumiy for  the holder of the 
prwilege t o  claim the p m d e g e  

The affieial ~ n a l y s i s  explains thus.  

Rule S l l l a l  18 similarto proposed FederalRuleaf E ~ i d e n e e 5 1 2  Placed m 
t h e  context  of rhs d e f m m o n  of ' eonfldenfial urrliied I" the pnwlege r u l e ~  
sen e g .  Rule 502lbilll rhe Rule 18 subsfsniially different  from preaenr 
military law inaamuch as preieni la- p e r m n i  YIIIILBIIOO of pnwleged I". 
f o r m a r m  uhlch has been gamed by a rhlrd p m y  through accident 01 
design See prerenr Manual ps'agraph 151Nli Such d i i c l a i v r e i  are 
generally safeguarded againat / i s  the definition a i  canlidenrial' used ~n 
the new Rules Generally the Rules   re more protective of pn\,ileged ~n 
formarion than i r f h e  present Manual 

" ' T h e f a r m e r M a n u a l p r o , ~ s ~ o n w a s s e r f o r t h  inpmra I6l(el l l !  

e Certain nonpriiilegsd ~ ~ m m ~ n i ~ s c i o n s  , I /  Cornmuarcaimas by &,ire o r  
radro Cammunicafioni are not privileged hecause transmitied b) n i l e  o r  
radio and the ~nfarmarran concerning them that comes Lo the knowledge of 
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phrasing of this paragraph  of t he  Y a n u a l .  it did not serve 8s a 
license for whoiesale wiretapping a n d  electronic eavesdropping 
Paragroph 152 of t h e  Manual. a eodificatmn of t he  exclusionary 
rule. prohibited the introduction of evidence obtained in contraven. 
tion to either 18 U . S  C. 5 251b."i or the  Communications Act 01 

/a) General rule U 1x0 01 m a l  commun>cafmns ~ ~ ~ i t i t u w  ewdence o b t a m  
ed as B reauir of an unlaiiul rsareh or seizure within the meanlng o f  rule 
311 *hen s u e h e \ i d a n c a m u r r  be exe lud id i inde r  the Fourrh A m e n d m o n l t a  
t he  C~ns r i lv lmn  o f  the  Uniied States r i  applied to msmbera of the armed 
ioreir 01 11 such evidence mu~b be excluded unde r  B stwufe apphcab le  to 
members o f  i h s a r m e d  farces 
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1934.%" Therefore,  nonpnwleged .  confidential communications ob. 
tained by illegal wiretapping were inadmissible However, this still 
left as  admissible supposedly confidential communications obtain.  
ed in the  coume of otherwise legal electronic s u r ~ e i l l a n c e . ~ "  The 
new r d e  eliminates this gap by  preserving rhe priri leged nature of 

wire  or 0181 ~ o m m u n i ~ ~ f i o n ~  by the  Depar tminr  of Defenre rhr Deparfmsnt 
o f  Tmnsporrarmn. or  m y  Military Department for  purpaiei  of enlorcing 
the Unifarm Code of Mil i tary Juafice 

IC) Regularions Notwi ths tanding  any other  pmwaion of these i d e s  
memheri of the  armed forcer  or t h e n  agmtr m a y  not ~ntercept  WIT^ or oral 
Cml lmYnlCBLlOn l  for  lax enfareemanr pYrpaser except B I  f .! lDWI 

i l l i n  the L m r e d  Staioi .  u n d e r m h d i i i r i a n l b l  and  

121 outside the  Onired States under  r e p l a t i o n s  ir iued b y  the  Secretary of 
Defense 01 the  Secretsr) concerned 

Theoff ic ia l  analysis of Rule  317 1s 81 I D I I O U I  

/a1 General d e  T h e  #rea of mterceplian of %ire and oral  rommvniearlani 
2s Y ~ Y I Y B I I ~  c ~ m p l e x  and fluad A t  present  the m a  8s governed by t h e  
Four th  Amendment  a p p l m b l e  federal ~ f a f u t e  DOD directwe and regula- 
L ~ O O I  prescr ibed  b y  t h e  Serwie S e c r e t a r m  In view of this s i tw tmn .  i t  IS 
preferable t o  refrain from codification and to rest su thor r ry  f o r  the siea 
primarily ~n the  Department of Delense or Secretary concerned R u l e  3 l l i c l  
rhus  prohib i t s  interception of ~ i i e  and oral  ~ ~ m m u n i ~ n ~ i o n i  f o r  Isx cn 
forcement purposes by members of the a rmed forces except a s  author ized  

and when applicable b y  regulafiona 
or the Secretary concerned Rule 3171al, 

however. speci f ica l l )  requires excIusmn of evidence resultm$ from man. 
compliance i i i h  R u l e  3171~1 only when exclusmn 18 required by  the  Con- 
ifiturnon or h) a n  applicable statute Insofar BQ B vmlafian 01 B regulallon l b  
concerned eompaie LrnnedStatei v Dillsrd. 8 M J 213 IC U A 19801 viLh 
L-oitedSraierr Cecerei.110U S 711119791 

ufhar i saf ian  for iudicial appllestion~ ID rho United Stater Rule 
s hntended to clar8fv the  s e m e  of 18 US C i 2616 hv e ~ m e i i l ~  . .  . . . .  

~ e e a g n i r i n e  rhe Atlome) General I author i ty  re a u r h o r n a  ~ p p h ~ ~ l m n r  to a 
federal court  by  the Depar tment  of Defen~e .  Department of Tranrporlafian 

( e !  Re%ularlonr Rule 317ici requlrer t h a t  lnterceprmn a1 *>re el oral Corn 
munieationr ~n the  United States be l irrt  author ized  by iisfum see Rule 
Bliib!. and  lmmreeprianr abroad  by  appropriate regulatian See the 
Anslgrir to  R u l e  317is1, supra T h e  Committee in tends  Rule 3 1 7 1 ~ )  to limit 
onl) mrercepr ian i  that  are n a n r o n ~ e n m a l  under chapter  119 o f  title 18 a f  
LheUni tedSfa tesCode  
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c o n f i d e n t i a l  c o m m u n i c a t i o n s  n o t w i t h s c a n d i n g  t h e  p e r s o n ’ s  use Of 
t e l e p h o n i c  or w i r e l e s s  means of c o m m u n i c a t i o n . 2 i d  

X I ,  R U L E  612: COIvlhlEKT UPO?! OR I N F E R E N C E S  FROM 
C L A I M  OF P R I V I L E G E  

A  s t r o n g  a r g u m e n t  can be m a d e  t h a t  to  allow an adverse p a r t y  10 
c o m m e n t  u p o n .  or to  allow a jury t o  d r a w  an a d v e r s e  i n f e r e n c e  f r o m  
t h e  a s s e r t i o n  o f  an e v i d e n t i a r y  p r i v i l e g e  i s  to  d i m i n i s h  t h e  value of 
t h a t  p r i v i l e g e  to  t h e  h o l d e r .  T h e  d r a f t e r s  of b o t h  t h e  F I L E  a n d  

be laced with determmmg the l igaliry of electronic ~ ~ r v e l l l a n c o  They recammsnd 
consulfat ionafF~ders1 deeiriani  interpreting 18 U S C. 4 s  2516-2118119761 

Far Department of the Army policy and procedures for Ihe I a W I Y I  gathering of 
electronrc evidence, me Army Reg N o  190-53 lnle~ceptmn of Wire and Oral Corn 
municationr for Law Enforcement Purposes 11 Kov 19781 

n e e e n m y  and I” iurcherance of the communication 

Theofficial malyrra explains thus 

cumrtancei 

The i n s t  p o m o n  oi mbdivision Ihi expressly pmndes  char o t h e r u m  
prwileged infarmation transmitted by telephone remains pnwleged This IS 

~n recagmtian of the d e  played by the telephone I D  modern l i f e  and pap 
i w l a r l y  ID the armed ioreeo where gewraphxal aaparsrioni are eemmon 
Tho Committee was of the oprnion that legal bumear  cannot be timaacted 
~n the 20th century without customary use of the telmphone Consequently, 
pn\ileged eommvnicatianr transmitted b y  telephone are protected e l e n  
though thoia telephone ~ ~ n v e r s m o n i  are k n o w  ta be maniiorsd f o r  
nhater i r  p w p o s e  

Unlike celephanic communlcalionr.  Rule 5lllbl promcta olher forms O f  
elacfranlr eommvnicat ion only when such m e m i  ’ 16 meesiary and m fur. 
fheiance of che communication’  It  IS irrelevant under the Rule 81 LO 
whether the ~ ~ m m ~ n l ~ ~ f i o n  in queation WPI ~n fact necessary The nnly 
relevant question IS  whether once the mdwdual  decided t o  communicate. 
the means af communieaflan W B B  necessary and ID furtheranca of the corn. 
municatian Transmi~sron of information by radio 18 B means a i  corn. 
rnvnieatmn that musi be m L e d  under rhm standard 
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Uniform Rules of E\ idence  appear  to have been persuaded by rhLs 
argument since both sets of rules prohibit  such comments or 
adverse inferences 17p Although not specifically addressed in the 
!vlanual,"o military practice has  allowed adverse inferences to be 
drawn from the  failure of one side to  produce evidence tha t  is not  
available to both sides While there exists n o  disposit ive case,28i 
there i8 some mili tary ease m t h o r i t y  permitt ing such an inference 
where t he  failure to produce evidence 1% the  result  of invocation of a 
privilege,'8' provided tha t  t he  privilege asserted does not  ha\e con- 
sti tutional s t a tu re  a* 

Federal courts have  extended the  "no comment or inference" role 
to include nonconstxutional evidentiary privileges raised by the  

Until  now, however. the mili tary had chosen to follow 
LIS own version a i  t h e  rule.286 Rule 512 of the hl R E prohibits both 
comments b) t he  mili tary judge or  counsel when the accused claims 
a priri lege,  and  d m  a d i e r s e  inferences based upon such 
This clearly eliminates m y  discrepancy between the  former 
mili tary rule and accepted federal  practice. 
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The hl .R E. also prohibi t  any comment  upon the claim of a 
privilege b y  witnesses  other  t h a n  the accused. b u t  allow adverse in- 
ferences t o  be d r a n n  when "determined b y  t h e  military judge to be 
required by t h e  interests  of j ~ ~ t i c e . " ~ ~ ~  This  represents  a eon. 
siderable narrowing of the previous rule. a n d  probably eliminates 
any const i tutmnal  objections from t h e  face of t h e  ruie. Mllltary 
judges. however. m u s t  be n a r y  of allowing adverse inferences to be 
drawn from the asser t ion of a privilege by a n y  defense witness who 
could arguably be s a i d  to be vicariously rais ing B privilege held by 
the accused.  U n d e r  eases such as Courtney v United and 
United States Y .  P d e n t e , 2 @ o  one can argue that  to draw such a n  
adverse inference would be t a n t a m o u n t  to  infringing upon the BC- 

cused 's  fifth amendment  protections 

The remaining subdivis ions of Rule  5 1 2  are direct adaptat ions of 
proposed Rule 513lbl B IC) of the F.R E.,  which in turn is identical 

proper suhieet o f  comment by the military judge or counsel for  any parti 
N o i n f i r e n e e  may be drawn therelrom 

The off ic ia l  a n a l y s ~  afates  ID pnrf 

(PI Commsnt 07 inference not permifced Rule 5121al is derived from pro 
posed Federal Rule 513 The Rule 16 new to military law but 13 generally I" 
aeeard with the Analysie af Contents of the p'eient hlsnusi. United Stares 
Department of the Army. Pamphlet N o  27-2 Analysis af Canlonts. Manvsi 
f o r  Courts-llartial. 1969. Revised Edition, 2 1 . 3 3  27-38 119101 

Rule 512/aIlll prohibits any LnfeTDnCe OT commanr upon the O X ~ I C I S B  of B 
priviisgi by the accused and IS tsken generally from proposed Federal Rule 
of Evidence 51Sla l  
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with Rule 612ibl Bi IC/  of the  Uniform Rules of Evidence Subd i r t -  
i ion lbl requires tha t  proceedings be conducted ' so as to facilitate 
t he  making  of claims of priviiege without t he  knowledge of t h e  
members ' ' 2 D .  In  San Fratella v United Stsres.i'' the Fifth Circuit  
found reversible error in the  fact  t ha t  the prosecutor called the 
de fendan t ' s  wife t o  the s t and  and  caused her to c l a m  he r  fif th 
amendment  pr in lege  after she had informed the  court  without t he  
j u r y  present of her intention t o  do 50 Although the  pnvileges ad -  
dressed in section five a i  the  1I.R.E. d o  no t  r ise to consti tutinal 
level, such cases as Ssn Fratella can serve 8 s  t he  authority for 
arguing tha t  they must  nevertheless be jealously guarded li? Here 
again the  mili tary judge should carefully weigh any decision to per. 
mit a witness t o  claim a pri.ilege m t h e  hearing of t he  i u r y  rather 
than m an out.of.eourt hearing. 

Subd i \ i s ion  I C )  of t h e  rule permits a par ty  t o  request a special  in- 
struction tha t  no inference m a y  be drawn from a a i t n e s s  s claim of 
a privilege Whether in t h e  absence of comment by opposing 
counsei it i s  advisable for a pa r ty  to request such a n  instruction 1s  

probiemaiical .  Lit t le 1s t o  be gained by  raising ~n t he  court  

' i T h e t e r t o f h f i l  R Evid 5 1 P i b i l i a s f o l l a w r  

lbl Claiming pn"!ege Kirhaui  knouledge of members  I n  a lr ial  before  B 
court-marnal r l f h  members. proceedings shall be conductad t o  the  e x m i  
pract ical  IO BQ 10 fsci l i fsfe  the  making of c i a i m ~  of p n , i l e g l  w t h o v r  t h e  
knowledge 01 the members This  nubdiiision does not apply to B b p e c ~ a l  
~ o u r t - m s r t i d  wi thout  a mil i tary 'udge 

The official a n a l y i i i  since8 

Ib l  Claiming p r n ~ d e g e  * i t h o u r  knouiedgr of members Rule 51Zibl IS ~n 
tended IO implement subdri i i ian (81 i l h i r a  pnirible  c l a m s  o f  p ~ > b ~ l e g e  
should  he  raised s t  an Article  391al b e ~ a m n  01 if practicable at sidebar 
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members '  m i n d s  an unfavorable  inference t h a t  m a y  have escaped 
them ~ n i t i a l l y . " ~  

x11 c o K c L u s I o u  

The Mil i tary Rules  of Evidence have been a subject  of pr ime im. 
portanee t o  mil i tary cr iminal  pract i t ioners  for quite some time and 
will no doubt  cont inue t o  be so They represent  t h e  single most  far.  
reaching revision of c o u m m a r t i a l  practice since the Code was 
enacted over three decades ago. With the automatic  amendment  
provision of the Rule 1102. t h e y  promise t o  be B vibrant  and evolu. 
tionary feature  of substant ive military law The privileges Section 
1s no exception. 

For t h e  f i r s t  time a limited physician.patient privilege i s  created 
which applies to s ta tements  made b y  an accused during a mental  
evaluation. The a t t a r n e y d i e n t ,  pr ies t -peni tent .  and husband-wife  
privileges far confidential communications are no longer subject to 
a n  exception for eavesdroppers  In keeping with recent constit". 
tional litigation, the spousal  competency privilege h a s  been placed 
in t h e  h a n d s  of  t h e  witness  spouse,  a n d .  in keepingwith good sense. 
t h e  injury exception h a s  been extended to confidential interspousal  
communieatmne 

The military judge h a s  been given greater authori ty  and an er- 
panded role to play in determining t h e  applicability of the govern- 
m e n t ' s  privilege t o  safeguard s ta te  Secrets Additional a l ternat ives  
have been created s o  t h a t  the government no longer faces the pro. 
Spect of automatic  dismissal  11 i t  s t a n d s  on its privilege. Rule  506 
emerges 8s a rule which, if improperly invoked as  a device far con. 
wal ing governmental  information from the accused. faces the 
government  with t h e  prospect of constitutional defect in the pro- 
ceedings However, if i t  i s  properly employed ms a discovery pra. 
cedure, the government  and defense m a y  both find i t  highly useful. 

The h1.R E .  codifies a privilege for  the  ident i ty  of police in. 
f o r m a n t s  t h a t  is i n  keeping with accepted federal practice. The text  

IC] Instruction Rule 512lcl requires thsi relevant instructions be p v ~ n  
'"pan lsqvest " Cl Rule 105 The mlhtary judge does not have I duty to  in. 

struetsun nponte 

's?SseOldham. Pnv i l ig id   communication^ in Military Law. 6 Mil L Rev 17 5 8  I1 
J u l y  15551 
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of the  rule U B S  marred ,  however. by  an unfortunate defect in the 
definition of "informanr." B defect which s u n i v e d  several stages 
of review prior to the  adoption of the rule Due to the research of the  
author o f  t h i s  article. however. t he  problem has been broughr to the 
d ra f t e r ' s  attention and  corrective action by  way of an amending 
Executive Order.  has  been taken 

Also eliminated from mili tary praence  1s the harsh  provision 
which held a11 electronic communications to be nonconfidential .  
This is B recognition not only of rhe societal i m p w t  of technological 
advances.  b u t  also of the  extent of an individual s right to privacy 

Practice under the Mili tary Rules of Evidence will be more 
demanding  and  will require the  best  t ha t  counse l  can give 
At  the same t ime, t he  ne% Rules ~ 1 1 1  reward creativity and  
afford couneel t he  opportunity to utilize fully their  profer- 
sional abil ines.  I t  should be an exciting t ime to be in the 
courtroom 
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I N C O N S I S T E N T  D E F E N S E S  
IN C R I M I N A L  C A S E S *  

by Major James F h'egle"' 

Occasionally a criminal defendant will respond to charges with 
two or more theories which m a y  seem to contradict each other He 
o r s h e m a y s a y ,  in effect ,  " I d i d n o t s h o o t t h e  victim. b u t i f l d i d s o ,  
i t  was in se l ide fense  " Civilian court8 have  taken m a n y  dif ferent 
positions OD the extent to which this type  o f  pleading is permissi. 
ble, and mili tary courts have permitted i t  in Some eases but not 
others 

Major .Vagle has extensively reviewed the case l a w  on the sub. 
iect  H e  examines the decisions o f  state and mili tary courts, but 
concentrates on the United States courts o f  appeals, wheremost o f  
the authoritative positions on inconsistent defenses have been 
developed. Major  JYagIe notes that in m m e  cases the defenses used 
are not truly inconsistent, in the sense that factual proof o f  one 
does not  necessarily imply  disproof of the other. Insanity and self. 
defense provide one example. In other cases, such 88 a claim o f  en. 

*The n p i n i o n ~  and c ~ n c l u ~ i o n i  expressed ~n this article are rhore of the surhor and 
do n o t  neeeisari ly  represent the jiivs of The Judge Advocate G e n e ~ a l  J School. the 
Deparcmenr o f  the A r m ) .  01 any other goiernmenral agency 

This ~ m c l e  grew o u t  o f  the author 3 Bark on a case which he briefed and argued 
before the ti 5 Army Cauri of M h a r y  R w m ,  Falls Church, Virginia The author 
gratelull) aeknauledgea the ess i i fan~e  of Captain Robert L Gallaway,  JAGC. who 
offered he lp id  suggeinons for the impmvemsnC of the ailiele Captsin Gallaway. 
airigned since 1978 to D e f s n x  Appellate DliiPion U S .Army Legal Services Agen. 
C Y  Fall i  Church Yirslnis 18 the aurhar of Due Procera. ObiecIive Enlraornenr's 
Tralaa H o r s e 8 8  Mil Rer 103119801 

'*Judge Advocate General 'p Corps,  Unired States Army Appellate deienie at- 
torney assigned t o  <he Defense Appellat~ Dlvlaion U S Army Legal Serwces Agen- 
cy Falln Church, Y n g m s  s m e  August 1919 Formerly arngnad t o  ths U S Army 
Commumcananr and Elecrronics Material Readmini Command Fort hlonmouth, 
New Jersey 1916 1979. *here he performed B variety of miliiary p a t i c s  duties  
B S F S . 1970 Georgeraun U n ~ $ ~ r n t y .  J D , 1973. R u r g m  t i n ~ r e r i ~ t y .  LL M can 
didare 1979 t o  p~esent ,  George U'aahmgfan Univerrny Completed 70th Judge Ad- 
VOcste  Ofliesr Basic Courae December 1973. and the Judge Advocate Oflieer Ad- 
ianced Correspondence Course Uavember 1979. Members 01 the Bars of ihe 
Supremo Court 01 New Jersey t h e  Unlfed Scarel  Court of Mldirary Appeala. the 
United States Supreme Court .  and the United States Court 01 Claims Milaior Nsgls 
has publiihed ~ r r i ~ l e i  on offme management and legal a a m t a n c o  ~n the Augurt and 
October 1979 I ~ J Y B C  of ?heArmyLsuyer  
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trapment coupled with deoial o f  guilt, there m a y  be poiicy reasons 
for permitt ing such defenses even if  they  are inconsistent on the 
facts. 

Major .Vagle concludes that use of inconsistent defenses is 
generally permitted in American lurisprudeoee. He feeis, however, 
that so m a n y  variations in treatment o f  iDconsisteDt defenses exist  
between jurisdictions as to result in significant unfairness to some 
defendants The United States Supreme Court has not acted to 
resolve some o f  the  glaring inconsistencies o f  treatment among the 
various federal circuits, nor has  the Court o fMi i i tary  Appeals done 
ail that i t  could t o  clarify the state of military l a w  on the subject. 
MajorNagle argues that i t i s  time forcorreetivejudicialaetion. 

I .  INTRODUCTION 

One wants  t o  s a y  to  the defense. "Shorn of technicality, 
what  d o  you realiy want?  Which way would you have i t .  
Ei ther  position IS legitimate, but  choose. It i l l  behooves you 
t o  t r y  to h a v e  i t  bath ways."' 

These words. written by a Maryland appellate iudge,  
demonstrate  t h e  natural  f rustrat ions t h a t  courts of ten experience 
when confronted with t h e  logical absurdi ty  known as inconsistent 
defenses .  Such defenses  ar ise  when t h e  accused, in effect. arguer ,  
f a r  example. "I d i d n ' t  shoot  him,  but  if I did,  i t  was in self. 
defense."' 

Such a tactic is dearly not a preferred strategem. Inconsistent 
defenses  h a v e  been described 88:  likely t o  mislead the 1ury.l 

'Bartrsm v Ststo,  37 Md h p p  1 1 5  354 A 2d 1119 ,19161, d f  d 280 'Ild 616 314 
A 2d 114119771 

'SeeCexlabauenatss51 9 0  infra. 

''Incanrlalenr defenses' m this ~ i l i c l e  mean8 rhos8 defenses which u h e n  asserted 
bv B ~ i n d e  defendant are m o n i i s t o n t  with m e  another such a8 demal and self. 

mcansiatenl defenses 

'Newmannv Stale.  168Fla 96 1 5 6 S o  237119341 

78 



19811 I N C O N S I S T E N T  D E F E N S E S  

f raught  with great  risk." mult i far ious and eonlusing, i  "hunting 
always with B shotgun.  never with a rifle."l a device sure t o  destroy 
the delendant  I credibility.' and a tact ic  no competent a t torney 
would utilize a Despite such criticisms. inconsistent delenses h a v e  
specifically been permit ted t o  some extent  in seven federal  
circuits.' 26  states.'O and the military," and seem to be a generally 
accepted principle in American Iurisprudence." 

The reasons given far  such acceptance have varied: most promi- 
nent  are: 

1. I t  rs improper  t o  force a defendant  to admit  certain essential 
facts  (usual ly  t h e  eommissmn a i  the  "criminal" act)  m order to  
avail himself of a defense such as sell.defense or  entrapment  

'People,  J o h n s a n , l i A p p  U i v Z d 6 9 3 . 3 8 6 U  Y SZdi98119761 
'Paopler Jersky 377111 261 3 6 U  I Zd261119111 

- K a l n v  State  1 8 R ~ 8 2 d 2 1 2  l i Q h  W2d27'119i01 
' R a m n ~ y  The Entrapment D e f e n s e -  U'hehaiHalh the Wodel Penal Code Wrought, 16 
DvquerneLaa Rev 1 ~ 7 . 1 6 1 1 1 9 1 i l  
T n i r e d  Stares \ Kaiser,  138F  2 d 2 1 9 l T i h  Cir 19131 

ma. 523 F 2d 981 119751 D C Circuir  J o h n s o n ,  Uni ted  Stater. 138 I2 S App U C 
651 119:Ol. c e r l  denied .401  U S 816119701 

W e e t h e a p p e n d i x  a t t h e e n d o f  rhii art ic le 

" C n i l e d S r a f e s i  G a r c i a , l  hl J 261C bl 4 19751 S e e d i r c v r i i o n ~ n t e x r a b o i , p n o r s s  
204-207. rnira 

" S e e 2 2 C J S  CrrmioslLswS64~19611.21Am J u r 2 d  Cr imrneiLaw5141119651 

"People Y Perez 62 C a l 2 d  769.  11 Csl R p r i  326.  401 P 2d 931 119651 It  has  been 
Bcgued t h a t  such ' farced admiriians' via late  t h e  rarionale of the Supremo Court 8 

rulings I" Simmons Y Onrred Stales 390 U S 3 7 7  119681 I n  tha t  case the  Courr  r d  
e d  r h a f s d p f p n d a n i c o v l d n a r  be requi red to  a d m n a r n e r i h i p  of aniremiandthereby 
g i r e  up hia i l f rh amendment  righCs1 ~n order  LO C O D ~ P ~ I  an faur rh  amendment  
g r o u n d s t h e i a l i d i r y o f  rhe a p a r ~ h u h i c h u n c a v e r e d t h e i t e m  
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2 The defendant  should be accorded every reasonable protection 
in defending himself against  prosecution 1 4  

3. Inconsistent defenses often aid ID the search for t he  t ru th  by  
presenting different facts and  theories t o  the  f a c t  f inder and  
thereby enabling the  fact  f inder to  attach credibility to  whatever 
f ac t s  and  theo ry  it belieies ." 

A fourth )ustif ieation might wel l  be tha t  it 1 3 .  under certain c r  
cumstmces .  a n  indispensable tool for t he  defense counsel Con- 
sider t he  following example: The client te l ls  his e o u n ~ e l  t ha t  he did 
not kill t he  victim and. in fact .  was 100 miles away a t  t he  t ime. The  
prosecution, however.  has  four eyewitnesses who positively iden- 
tify the  d i e m  as t he  a s sa i l an t  They  testify further t ha t  t he  % x t i m  
was  advancing with a knife a n  t he  client. If the counsel must  rely 
solely on the  client 's  uersion, then he 1s relying a n  an al ib i  defense 
tha t  will b e  obliterated by  t h e  prosecution evidence. Conversely.  he 
is presented with a dass i e  example of self-defense which. if he is 
allowed to present It could save  t he  client 's  life. If  inconsistent 
defenses are permitted,  he  may argue both denial and self-defense 
to the  fact  f inder 

While many jurisdictions have  accepted the  theory of mconsis- 
t en t  defenses.  t ha t  acceptance has  v a n e d  greatly.  The United 
S ta t e s  Supreme Cour t  has  no t  rendered B decision on the  rubiect of 
i n c o m m e n t  defenses." Consequently it is unclear  whether a defen. 

!Without  Scienceii Did E s t .  Denial  of C r ~ m e  a n d  t h e  Enrrepmeni Defense 19iJ L 
of 111 Laa Forum 2 %  2 7 3  119-31 a n d  Comment The irirriron o f  lncoaiisleni 
D e f e n s e s i n  Entrapment Csser 5 6  l n ~ a  Lax He,, 686 890 119il8 

'Uni ted Starer v Dernma 6 2 3  F 2d BE1 986 i9fh Clr 19761 
' iHendernan b Unired Stater 2 3 7  F L d  169 (5th Cir 19561 S m t e  5 Burns. 516 P 2d 
718 ,or 4 p p  19;3, 
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d a n t  h a s  a constitutional r ight  to present  evidence which raises in- 
consistent defenses.'8 Furthermore.  decisions diverge greatly on. 
first. what  inconsis tent  defenses will be accepted Self.defense and 
denial are generally b u t  entrapment  and denial are  
not.2o Second. decisions vary on haw the defenses may be raised. 
Can the defendant  himself testify to both. or m u s t  the s ta te 's  own 
evidence raise one of the defenses?" 

11. DEFINITION 

This  divergence of views i s  readily apparent  when one seeks to 
find B common definition for "inconsistent defenses." Rarely will a 
court  a t tempt  t o  give a n y  specific meaning to t h e  phrase.  Usual ly  
the courts  will merely say t h e  defenses  are inconsistent and then 
permit them k,r not  This  lack of specificity h a s  caused B division of 
t h e  tact ic  into three separate  meanings-alternative defenses ,  t ruly 
inconsistent defenses ,  and antithetical defenses  

Apparent ly  t h e  courts  feel t h a t  the word "inconsistent" i s  clear 
enough t o  require  no fur ther  clarification In civil cases i t  is said 
t h a t  " the tes t  of inconsistency of defenses is whether proof of one 
necessarily disproves the other  ''I2 This  rule seems to have been 
adopted in  c n m i n a l  cases 50 t h a t  "mutual ly  exelusive defenses" is 
of ten used as a subst i tute  for ' 'inconsistent defenses."23 

Confusion h a s  resulted. however. because there IS B subjective 
dividing line between w h a t  is permissibly and impermissbly in. 
consistent. Some have s ta ted t h a t  inconsistent defenses 
are allowed as long as t h e y  a r e  not  too  inconsistent or a s  long a s  
proof o f  one does not  necessarily disprove the other.'@ This  seems 

' See Sears , United States 431 F 2d 139 15Ch C i i  19611. S t a l e  Y Randolph. 496 
5.12d2571M1o 197311en bsncl 
"Shuffe lbergerv  Hopkms l l 7 K a n  113.Y80PPd933119111 
"See e.# Stale" Burn8 5 1 6 P 2 d 7 4 8 1 0 r  h p p  18131 

"Striplmg Y State 349 Sa 2d 187 lFla A p p  19771, U n m d  Stares Y Greenfield.  354 
F 2d 179 16th Clr 39771 
-Greenfield, suprenote 21 
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to be a contradiction in terms and  i l lustrates t he  excent of the  con. 
fusmn on the  Subject. Other courts have  utilized analysis of t he  
facts involved t o  de te rmme tha t  defenses.  whlch on the  surface ap-  
pear to be inconsistent.  are not so 26 

To provide a framework fo r  analysis.  t he  Subject of inconsisrent 
defenses can conveniently be divided into three levels. 

The first  level consists of rhe inconsistent defenses which are  
merely al ternat i re  because they can coexist at t he  same time and 
proof of one does no t  disprove t h e  other.  For example. alibi and in. 
sanity might BC first  glance appear  to be inconsistent b u t  upon 
analysis they clearly are not.  A  person can be 100 miles away from 
the scene a f  t h e  crime and  Still be insane j7 

I t  i s  difficuit to draw a n  exac t  logical line of demarcation between 
the  second and  third levels because of t he  conflicting decisions tha t  
have  been Issued in t h i s  area. An a rb i t r a ry  distinction, hawever,  
can be drawn on the  basis of t h e  tradit ional w ~ y  courts have  viewed 
certain defenses 

The  second leve l  comprises those C B S ~ S  a h i c h  appear factually 
inconSistent bu t  which have historically been viewed by  the  courts 
as not so repugnant as t o  be impermissible Two prime examples of 
this have  been accident and  self-defense and  denial and self .  
d e f e n ~ e . ' ~  

The  third level of anti thetical  defenses consists of chore defenses 
which the  courts have  viewed a s  so inconsistent as to be insuppor.  
tably repugnant.  While some court8 have, quite logically. applied 
this prohibit ion to cases involving alibi.1i i t  has most commonly 

'lHenderran , Umred Stales  237 F 2 d  169 16th Cir 19661. Hansfard L L n l f e d  
S t a r e s  12 U S kpp D C 369 303 F Yd219 119621 

' Srsfi  , Lara 305 S B 2d 652 , 0 5 0  19571 They mighr he ~neaniistenf  ~t rho defenie  
o f  m a n i f )  w a s  h n i e d  on the actions of the perpetrator 81 the a c m e  BI ~n the lo l lou 
#"E example " M y  cl ient  KBI  100 miles  away B C  the t i m i  Furthermore because the 
perperrator YOU should find h m t a  b e i n s a n e  Seeelsonale64 infra 

" S p . l o x r a a o i ~ n o r s s 7 0  through i i  Infra 
"Seenolea 81 a n d  86 Infra, and text  chereal 

- 'Lnl led State3 e x  re1 Crosby \, Brierly 104 F 2d 790 ( 3 r d  Cir 19661 lalihi a n d  ie l f  
defense n o l  allauedl Contra. Phillips v State  131 G a  126,  62 S E 239 11908# Pea 
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been used ~ n v o l v ~ n g  entrapment  a n d  denial in which the traditional 
rule h a s  been t h a t  entrapment  is not available t o  one who denies 
committing the crime." This  rule. however, h a s  been t h e  subject of 
B considerable amount  of scholar ly  criticism3' and appears  to be 
declining. Some courts have rejected i t  totally,l1 while others have 
parsed the relevant  fact8 t o  show t h a t  t h e  defenses are  not  
necessarily inconsis tent  under  the circumstmce8.1' 

111. H l S T O R I C A L  DEVELOPMENT 

The modern doctr ine h a s  been the  resul t  of B long development 
stemming from t h e  ear ly  d a y s  of t h e  Republic The early cases 
deal t  wirh pleas in bar  or  pleas  in abatement  and i t  was only at the  
t u r n  of t h e  century t h a t  affirmarive defenses began to be discussed.  

The f i rs t  such embryonic  s tep took place in Commonwealth v. 
Myers,2i a n  1812 Virginia ease M y e r s  was charged with murder  
a n d  pled double Jeopardy /autrefois acquit) and not  guilty. The 
court  s ta ted t h a t ,  a l though a person indicted for a capital offense 
may not enrer two pleas in abatement  which are deemed b y  law 
repugnant ,  pleas in  bar which are only somewhat  repugnant  may be 
accepted if two conditions are m e t  Firs t .  the  court  must be 
satisfied of their  t ruthfulness .  and second, they must not directly 
contradict each other  In  this  case, the  court  considered t h a t  the 
conditions were satisfied and permitted these two pleas t o  be ad. 
vanced. 

pie s Doody,  3 1 3  I11 194, 175 U E 436 119311. Broun Y Commonweal th .  308 K y  
186 214 S U I d  1018 119181 

"See t h e  annotanon at  6 1  A L R 2d  677 119581 for general background infarmaiion 
o n r h i i  rule  The r u l e > s d ~ s c u a 3 e d  ~nthetextarrect ional  I I . V I I I .  a n d l x a l  thmark! 
C10. iafre 

?'SeeCommenr supis note  13.  Commsnt. Unried Staler Y Demme. A s r e r i m  of in -  
caorisieot Defenses I I I  Enirapmeni Care3 Allowed, 1975 Utah L R $ i  962. Groor. 
supranale 13,Or i>e ld  IYprBnots 16 a f 6 5 - 6 6  

"United Starea \ D e m m a  523 F Zd 961 19th C l r  19761, People Y Perez 62 Cai 26 
769 4 1  Cal Rptr  326. 401 P 2d 9 3 1  119651. Peapie v Chamhera 56 M i l e  2d 663 289 
S Y S 2 d 6 0 4 1 1 9 6 8 1  

"Henderson I Uni ted  Stares 23: F 2d 169 (5th Cir 19561 Sears I United Stales 
313 F 2 d  139 i5rh Cu 19651, H s n r l o r d  Y K n m d  Stater,  12'U S App D C 359 303 
F26219119621 
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The defense argument.  accepted by  the court  and  unrebutted by  
the  prosecution. was  tha t  in England i t  was t he  absolute right of B 

prisoner to enter as many pleas as were necessary and proper for 
his defense.  The  defense counsel specifically challenged a n y  lawyer 
"to produce a single dictum of the  worst  of che English courts.  in 
the worst  of t imes.  to  prevent a prisoner from pleading doubly in 
bar of prosecution '''I 

Yirgima broadened tha t  rule a year later" to permit two pleas in 
abatement Alabama. in 1837. followed Virginia I lead and  a n -  
nounced in State v .  G r e e n w o 0 8 ~ t h a t  a defendant could not be com 
pelled to select one of several  pleas submitted by him 

The development was slowed somewhat by S t a t e  v P o t t e r "  In  
P o t t e r ,  t h e  defendant pled no t  guil ty and  also former m n v x t i o n  
The North Carolina cour t  ruled tha t  "farmer c o n n e t m n ' '  is 
manifeotiy Inconsistent with a plea of not guilty. Therefore,  t he  
defendant must  rely upon oniy one of the  pleas or the court  wouid 
treat  t he  latter plea as a waiver of t he  former ( P o t t e r m a y  nor h a r e  
been too great an aberration since the  court  in Myers had used a 
former conviction and a no t  guilty plea as an example of an ex. 
tremely repugnant  s e t  of p1eas.l 

The  firsr federal  case to deal with the  subject U B S  U n i t e d  States 
v Richardsonac in 1886 In Richardson, t he  court  stated that.  in this 
country.  two or  more pleas in abatement. not repugnant to  one 
another,  had been allowed to  be pled together. 

A malor leap forward occurred ~n the  1888 case of S t a t e  P 
Srevens4' In  tha t  c a s e ,  the Supreme Cour t  of Missouri permitted 
the defendant to assert both accident and  self-defense. because 
"any number of defenses m a y  be made. whether consistent or 
nor "'' More importantly.  t he  court ,  in dicta. stated tha t ,  under a 
plea of no t  guil ty.  all defenses.  such as  self.defense. insamry. 
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misadventure .  or alibi. are available to  the defendant  regardless of 
their  consistency with one another." Although no cication of 
authority wae given for t h i s  broad unequivocal statement.  it 
represents a significant breakthrough in the evolution of the law 
concerning inconsistent defenses. 

Indiana,  in 1895. permit ted a defendant  to plead the m a n s i s t e n t  
defenses of denial  and  self-defense In  Reed v. State." the accused 
had testif ied tha t  t he  victim had advanced on him to  attack him but  
chat a chird par ty  had thrown the  rack tha t  killed the victim. The 
trial  judge felt  relf.defense had been raised. considering all the 
evidence. and  instructed on self.defense over the abjection of the 
defendant.  The appellate court  agreed tha t ,  if the defense had been 
raised, i t  should be the subject of instruction A similar r e m i t  was 
achieved in Kentucky.  three years  later.  although the Reed case 
was not  

In State  v.  Jackett, in 1909, Kansas  permit ted denial and self. 
defense. The court  based i ts  rationale on the  practice followed in 
civil cases .L6 especially the fact t ha t  one rued for defamation could 
assert  t ha t  he did not  utter the defamatory comments and that.  
even i f  he did,  they were true The  court  noted tha t ,  under  a plea of 
not guil ty,  t he  defendant  can utilize all ordinary defenses 

Georgia. in 1902, refused to permit  accident and seif.defense to be 
asserted s imultaneously *' Despi te  t h i s  temporary reluctance to 
adopt  the rule announced in State v.  Stevens, discussed above. 
those defenses  were permit ted the next  year,  1903, in the New York 
c a m  of People V. Gaimari" lagain with no citation of authorityl .  
Kentuckv fallowed in 1908.49 Texas in 191 1.50 and finailv Georeia in 

" I d  
"141Ind 116.40S.E.626111696l 
' E l l o r r ~ ~  V. Cammanwealth. 46 S W 491 IKy 16981 

*V.el~ance on c n l l  c a m  la  a lba  apparent ~n State v Bidarrup, 237 Ma 272,  140 S W 
904 119111 In this cage. the e m r t  permifred mistake and self-defense 10 be asserted 
The court  nored chat ' distinguished c~unse l"  had been unshie to f i n d  m y  C B ~ P  
direcilyan point  

"Dunnv Srate. 116Ga 5 1 6 , 4 2 S  E 712119021 
'3176 U Y 84 68 K,E 112 116 (19031 "He clearly had rho righL t o  rely on ~ n ~ o n s i s  
Lent defenses bur ~r 18 rignificanr that only m e  could reif m truth 
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Numerous other  easesi2 covering a variety of deienses  followed in 
rapid succession By 1912. in People 1'. C ~ n t e . ~ '  B California court  
could s ta te .  without citation, t h a t  t h e  rule permit t ing inconsistent 
defenses w a s  "well settled" both i n  criminai and civil i a u  

The types of i n c o n m t e n t  defenses commonly asser ted h e r e  
changed dramatical ly  since World War 11. Before t h a t  time, most  
inconsistent defenses  were ra ised m connection with cr imes of 
violence a n d  usual ly  consisted of accident and self.defense or  
denial a n d  self.defense Since World War 11, with the increase ID 
narcotics prosecut ions,  the most  prexalent set of inconsistent 
defenses  h a s  been entrapment  and denial 

1V ALTERKATIVE DEFENSES 

Same cases ra id t o  involve m c m s i s t e n t  deienses  actually present 
only al ternat ive defenses  In  these cases, t h e  deiendant  usually has  
pled insani ty  or  intoxication Both defenses can co.exist with YLI- 

tual ly  any other  defense,l* usual ly  with no element of inconsisten. 
cy. The reason for  this  harmonious relationship with other defenses  
is clear: Although there  is some authori ty  to  t h e  contrary.ii the  

"Cardenv Srara 6 2 T e x  C I  R 607 1 3 8 S N  306119131 
"Jordan ,  S t a l e  154Ga 390 I I 4 S E  319119221 

"IiCal  4pp iil 1 2 2 P  15011912l 
?'.As might he expected. rhey have a lso  been asser ted  fogerher Gnfarfh I, Unired 
Starel .  106 U S App D C 111 269 F 2d T i 8  119191 Tarurn, Lnired Stater 88 U 5 
App D C 386. 19OF Zd 612119511 

n?Sereral C D Y ~ ~ P  have charac te r ized  msiani~y m B plea ~n confession and aroidance 
r h i c h c o n c e d e a c o m m r J r l a n  of t h e  a c t  S u c h  i ~ u z  h o u e \ e I  h a i e  heenexpraired ~n 
dicta I" casea that  contamed no denial hg the defendant See People Y Wells. 3 3  
Cal 2d 330 202 P 2d 53 110491 eerc denred 338 U S 636 119498 Sraro Sapp. 356 
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defenses  of insani ty  or  intoxication d o  not  inrolve an implicit con. 
f e s s m n  t h a t  the defendant  committed the act ,  These defenses focus 
solely on the defendant 's  mental  responsibility a t  the time of t h e  
crime without necessar i iyadmit t ing certain acts  while in t h a t  s ta te .  
Consequendy.  those defenses  are not mutal ly  exclusive when 
caupied with a denial of the crime If the Government could prove 
that  the defendant  was sane. t h a t  would not necessarily prove t h a t  
he committed certain acts .  Conversely,  proof af the commiarion of 
certain acts  does not  necessarily disprove the defendant 's  conten. 
t m n  of Insani ty .  Therefore, as the  Distr ic t  of Columbia Circuit h a s  
r a d  there  is no logical inconsistency The defendant  is merely 
claiming he was not mentally responsible, while stili requiring the 
Government  t o  meet its burden of proof?' 

Despite t h e  seeming persuasi \eness  a i  the Distr ic t  of Columbia 
Circui t ' s  logic, some courts  have viewed alibi 8s inconsistent with 
intoxication. yet allowed their  asserrion since inconsistent 
defenses weie permit ted in those jurisdictions.i' Alternatively, a t  
least one ather  C O U T ~ ~ ?  has  reached the same conclusion as  t h e  
Distr ic t  of Columbia Circuit. holding t h a t  alibi and insani ty  are not 
t ruly inconsistent. s ince proof of one does not disprove the other  

Although t h e  Michigan C o u r t  of Appeals h a s  permitted denial t o  
be asser ted with the defense of intoxication, i t  views such defenses  
as i n c a n s ~ s t e n t . ~ '  Most  other  courts  have adopted t h e  rule t h a t  

The ~ppe l l an r  in People ,, Ford. 39 111 2d 318 235 U E 2d 5 7 6  119681 nflempted ta 
ut i l ize this r a ~ i o n i l i  to  her advantage She argued thst  she Y,BI denied her right not 
t o  bo B wifneri  ~ g s i n r t  herself because by ra>smg the defense of ~ n s s n r t )  she Y,BI 
admitring rommli i lon of  the offense The court i s 0  not persuaded b )  such log ic  It  
held that there uws no reason a defendant could not deny c o m m m i o n  of the crime 
and s f i l l  claim i n s ~ n i i y  The mnrr compared t h i s  t o  the i i tualion I" which B defen- 
dant denier making m c r i m i n a f i n ~  afafemenri and also challengei t h e i r  \dun. 
tarinel5 

- 'Whatakerb U n i r e d S r a r e i  l D 8 U  S App D C  268.281 F Zd631119601 
"People % Canfe 1: Gal h p p  :71 122  P 460 119121 P e o p l e ,  Hanima 8 1  Mich 
k p p  308 2 6 9 K 4  2 d Z 0 4 1 H i c h  19781 
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there i s  no inconsistency between a denial  and  insanity or  intoxica. 
tion.Ec 

A  more difficult question arises. however. when the defendant 
wishes to c l a m  insanity and  self-defense Although the  two 
d e h s e s  have  been labeled ' ' inconsistent."6'  mos t  courts which 
have  faced the  question have  held they m e  not inconsistent,62 since 
proof of one does not necessarily d i s p r w e  the  other.  The  latter 
position seems correct. While self-defense requires by definition an 
intentional ac t  of reasonable forme1 insanity would not necessarily 
deprive a n  individual of his abil i ty to perceive a n  arrack upon 
himself and  to BCI accordingly,  nor would i t  deprive him of his com- 
mon Iew right of self-defense in such c i r c u m s t a n ~ e ~ . ~ *  

Two examples of eases presenting alternative defenses not in- 
volving insanity or intoxication are Stalling v Stat@ and People Y 

Lee."a Stall ing was charged with failing 10 stop and render aid to an 
indiwdual  his vehicle had  struck His main defense was alibi H e  
attempted to utilize a "fallback" theory.  to the effect that ,  even if 
he  did do it. t he  s t a t e  had not shown tha t  he  knew his vehicle had 
struck anyone because the  accident occurred on a cloudy night 
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Such knowledge was an essent ia l  element of the charge under the 
applicable Ststute The trial judge refused to  submit  this  fallback 
theory t o  the  jury because i t  was inconsistent. The Texas appellate 
court  reversed,  saying t h a t ,  although t h e  defendant  h a d  relied on 
alibi. th is  did not deprive him of using a n y  other  "defense theory" 
sanctioned by the evidence. 

In  Lee, the defendant  was charged with intending t o  kill by ming. 
ling carbolic acid u,irh beer. Lee denied placing the acid in the beer 
h u t  a lso at tempted to  produce evidence showing t h a t  the amount  of 
acid in the beer was not sufficient to produce death.  The triai judge 
did not permit such evidence because i t  was inconsistent with Lee's 
denial The appellate court  reversed. saying t h a t  a plea of not guilty 
renders competent any evidence t h a t  tends to p r o w  or disprove 
any issue involved even if m e  defense is inconsistent with another. 

While bath decisions seem correct, their  reasoning h a s  certain 
f laws.  Certainly by claiming alibi or denying the commission of the 
crime. t h e  accused is not thereby relieving t h e  s ta te  of its burden t o  
prove all t h e  elements of an offense beyond B reasonable doubt. 
Furthermore,  there  i s  no logical inconsistency between asser t ing 
alibi or  denial  lor insani ty  or  mtoxieation0'1, and still claiming t h a t  
the sta te  h a s  not  successfully carried its burden of proof. because 
those defenses  do not  necessarily involve an admis3ion that  the 
"criminal" act  occurred.  

A thornier problem develops. however, if the defense asser ted i s  
self-defense,  accident. or entrapment .  Such defenses  are based on 
the  assumption that  an a c t  occurred which, absent  the defense, 
would be criminal Therefore. an inconsistency m a y  occur if the BC. 

cused asser ts  such a defense a n d  s imultaneously contesta t h a t  the 
act  occurred or t h a t  he committed i t  Such defenses are then t ruly 
inconsistent and will be discussed infra. 

A final example of a l ternat ive defenses is found in murder  pro- 
secutions when the defendant  asser ts  t h e  affirmative defense of 

.'Seenote60 ivpraandaccompanyinireif  

"'An lncanilatenev xauld not ~ r i i e  11 the accused contested only one of the elements 
of 1/10 offense and 11 that element were not ~ m p l i r i l l y  airumed LO his affirmative 
defense F o r e i a m p l s ,  r h e d e f e n d a n t ~ n a m m d e ~ c a s e r h o c l a ~ m ~ d h e r h o t ~ h o , r c i ~ m  
1" &elf defense ma? i t i l l  canrsst the ~l legatlan chat hi% rhar was t h e  cause of death 
See Harrison v State,  151 P 2d 1007 IOkla Cr 19591 Thla rule however. IS not 
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self.defense and  simultaneously claims tha t  his acrions consti tute 
t he  lesser included offense of voluntary manslaughter rather rhan 
murder Beginning as early BS 1909, the courts ruled tha t  such 
defenses were no t  necessarily inconsistent because t he  f ea r  which 
might prompt  an ind i i idua l  t o  ac t  in relf.defense might also pro- 
duce t h e  hea t  of passion necessary for voluntary manslaughter. '?  I t  
i l a s  f o r  t h e  ju ry  t o  decide which war more applicable 

Y COKTRADICTORY D E F E N S E S  

"Contradictory defenses" are those defenses which are truly in- 
consistent,  i e ,  mutually IXCIUSIVB. b u t  which tradit ionally have 
been permitted.  The  most  common examples 01 these are 
acc~den t l se l f -de fense  and  demal/self .defense 

Accident and self.deiense are usually inconsistent Self.defense 
requires a voluntary.  intentional act in response to some type  of at. 
tack For example.  t he  defendant shoats t he  victim intentionally 
because t he  victim 1s trying t o  stab him. The  defense of accident (or 
misadventure).  however,  requires t he  doing of a lawful Lct. free 
f rom negligence. which has unintended resuIts.'O For example.  t he  
defendant  is lawfully hunting in a woods. Despite using due c u e .  
he  trips and ,  as he falls. his weapon fires and striker his com- 
panion. Accident does not require an impending attack nor does ~t 
require t h e  operative ac t  to be intentional.  In  the  hunting situation 
above.  t he  "act" of rhootmgwas  not intentional 7 '  

* SeeSfare 1 Crawfard 66 U Ya 114.  66 S I 110 119091 Batchelor L Stare I? Gs 
i p p  756 BO S E 487 l19161. Kinard I Enired S ~ a t e i .  96 F Zd j 2 2 .  6 2 6  (D C C i r  
19368. Addisor. % Stare 124 G a  App 4 6 i  181 S E 2d 186 119:11 S e e a l s o S t o i e n r o n  
v i n i m d  Stater 162 L! S 3 1 3  118961. Stare I Burnell. 298 \ l a  6-2 2 5 2  S M 709 
l1923l. \ lcClerxln, Cammonrealrh 2 2 1  K y  689 299 S 1 570 ,19271 i d r n i a l  self 
defense and manrlaughier defenses  permmedl 

'21 Am J u r  2 d  C ~ m r n a l  Leu f 83 ,19651 ~ i r s  216b hlanual lor  Courrr-\ lart~al  

............ . . . . . . . . . . .  . .  , . , ,  . . . . .  
.i ....................... :,, . . . . . . . .  
j ~, .... - 2  . . I .  .: (I- -: . . . . . . . . . . . . . . .  1. 
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The defense of accident or  misadventure  is  complicated 
somewhat  by the f ac t  t h a t  courts often do not  specify whether they 
are discussing the affirmative defense of accident which renders  a 
homicide excusable,  or &re using "accident" in i ts  ordinary sense, 
which does not.  Consider  the fallowing example: Defendant  enters 
a crowded room a n d ,  to show off his dexterity,  begins to twirl a 
loaded pistol .  The pistol f ires d u n n g  this exhibition and kills nn 
onlooker Certainly in this case the defense of accident or 
misadventure  is not  appiieable,  because the  defendant  was not  do. 
ing B lawful act  in a navnegl igent  way. Therefore the  homicide 
would not  be excusable. The killing. however. wae nonetheless "ac- 
cidental" in the sense tha t  there WBS no intent to kill or even t o  in. 
jure. Consequent ly ,  t he  defendant 's  claim of "accidental" shooting 
would tend to negate any element  of intent and would s e w 0  as a 
defense to  premeditated murder  or voluntary manslaughter .  I t  will 
not,  however, Serve a s  B defense  to any other degree of homicide 
which did not  require specific intent.  

People v. GeimarP and  People Y .  D e R o s P  are two examples  of a 
situation in which the  two defenaes are not necessarily inconsis. 
tent.  Ge imar i  and  DeRoss might  be called "two.shat" cases. Both 
were murder  prosecut ions in which the  defendant  fired two shots 
into the  victim in t he  course of a struggle.  In each case. t he  defen. 
d sn t  asserted tha t  t he  first  shot was fired accidentally bu t  the 81. 

cond shot was fired in self-defense.  In such ~ 8 8 8 8 ,  the defenses are 
clearly not  inconsistent because they are based on two different 
laithough closely relatedl events.  Proof  tha t  one shot was fired Be. 
cidenteily does not  necessarily disprove the notion tha t  the second 
shot was fired in self.defenso end  vice versa.'' Both courts. 
however, referred to the  defenses  as inconsistent." 

"178hY 6 4  66YE 112119031 
"376 111 557. 39 N E  2d I119111 
"A Iimllm ' fw.0 shot' '  esse with a u m q w  twisL WBI Scott Y S h t e  239 G a  46. 235 
S E 2d 523 1197il In chat murder case th8 iscis  8 s  developed shaved that, if the iirrr 
shot killed the victim, then the delenses of accident and aeii.dalense were raised if 
the second shot ylsi  the fatal one. than self.defenae and voluntary manrlsughrer 
%'SIP m I S I Y ~ .  The trial iudne. t o  he sate metiucted on ail thrae ~ a a u e s  t o  oravide the 
lur? w i t h  svfiicirnr guidep&r for then dellherations 

"Xnther court  rpeeiliid whether they were referring GO ,he aitirmatwe defense of 
accident imrradventvrel or meant that the shootm$ was s c c l d e n i d  ~n Its normal 
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A case tha t  provides an excellent vehicle to  illustrate tha t  the  two 
defenses are not inconsistent is the military ease of United States 
v. Perry." In Perry, the accused W B B  tried for unpremediated 
murder He  testified t h a t  he punched the decedent in self.defense 
The victim feli and  later died from head injuries. The  United S ta tes  
Cour t  of Mili tary Appeals  held tha t  the act of thrawmg one punch 
in response to  a threatened a t tack  w ~ s  a n  act of permissible self- 
defense. Such a permissible act of self.defense would constitute a 
lawful act done in a lawful manner Therefore, the defense of aeci- 
dent or  misadventure was available and  the homicide would be ex. 
curable if the court believed the accused's testimony." 

Obviously che defenses in Perryere not contradictory. Quite the 
contrary. they complement each other and  are vital to  full defense 
to t h e  charge. 

Such c a s e s  illustrate tha t  despite the def imtmnal  difference. 
many inconsistent defenses. upon analysis of the facts, are not 
mutually exclusive but  ra ther  alternative defenses. 

In  the absence of such severable factual bases. however. accident 
and  self.defense are inconsistent and  courts have traditionally 
viewed them 8s such. Despite th i s  perception, the defenses have 
been permitted, 'B a s  have the  similar sets of the defense of accident 

' - B u i r e e S L a r e ~  Carter 2 6 1  C 4 p p  61 2 1 1 S E 2 d 6 l i l l 9 1 5 l  Thmuaramurdar 
 rosec cut ion ~n a h x h  the defendsnr U B I  conilersd 01 bolnntary mannlaughm Hl i  
defense Y ~ O  s e l l  delenre m t h a t  he phot the victim u h r l e  rho sicrim % a b  trying to 
s t a b  him H e  claimed. however  chat he had not Intended t o  shoot the i i c f i m  in the  
chenf bur only i n  che log 

Tho ~ p p e l l a M  court said accidenr ImiPad.enruce! UBI not raised Horei ,er  the 
defense p m b a o l y  W B P  rai3ed under rho Perivtheory rhst rho mcf of firing 81 the 
knife  xieldmg \ l e r i m  UBI a permis3ible act of h e l l  dafensa Therefore the vnintend 
ed fatal  r e ~ u l f s  would b e  excusable under B theory of sccldent or mlladvenrure 
I ~ e n  a ~ s u m m g  that  accidenl  o r  misadventure YBI not applicable because t h e  act  ai 
shoot ing x a s  n o t  reasonable under the circvmsiancss  II sould a p p e a r  Lhat rhe 
defindanr'stest imonyralrod rhe p a r t d d e f e n a e o f  lackaf  ~ n r e n ~ t a  k d l  

Jordon 1 Stale 238 Ark 398. 352 S W i d  I88 119641 Joidan v State. 184 G a  390 
1 1 4  9 E 319 119231 People \, Woads. 131 Ill .APP 2d 5 4  268 h E 2d 216 (111 19711. 
People  > Smylhe.  132 111 4 p p Z d  685, 270 V E Z d  131 119711. Gafliff , Cam- 
moni+eal th  32 K) 1063 107 S W 739 il908i Commonwealth I Barton 365 i l a p s  
515 326 7 E 2d 865 119751 Lnifed States \ Williams 6 0 1  F 2d 2 7 7  (4th Cir 19791 
People \ Jeu 21 hlich App 408. 175 hW'2d 5 4 1  11970! Scare v Randolph. 196 
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and defense of  other^,'^ a n d  accident and defense of habitation.ai 

Denial and self-defense a r e  clearly inconsistent. but  the general 
rule h a s  been t h a t  t h e  combination of there  defenses 1s 
permissible.8' as are alibi and self-defense,i2 which represent an 
even greater  extreme The rule had i ts  Start befare the  turn of the 
centuryB1and cont inues unabated t o  the present.*l 

The ra t io  decidendi of the decisions h a s  been that .  even t i  t h e  
defendant  denies t h e  act. if self-defense is raised by rhe other  
evidence. i t  should be the  subject of instruct ion because the  p r y  

Stare  Y Flint 1 4 2  k \ a  509, 96 5 E 2d 617 119571. c e i l  denied, 356 L S 903 
119571 This UBI an hnferemng cape  m uhxh accident was defendant 5 theor) The 
pmsecuimn s p e c h c a l l )  mquesfed an ~ n i t r u e n o n  OD d f  defense o l e 1  the  defense 3 

driclairner The judge nnsrrvetedan both 

"State v 4 d a m i  2 h C 4pp 282. 163 5 E 2d I 119681 I n  this case the Vorth 
Carallna C o u r t  said accident relf-defense. and defense of others should ha,,* been 
ruhiecti o f  instruct ion See also Lester Y Stale,  280 U \% 331. 228 W l i  631 119381 
lactidenrand h e s r o f p a i m n i  

iiStater Mitchesan 660P2d 1120iLtah 19771 I n t h i i c a i e  thecourtnotedthatthe 
defenrer are nor nmasiari l )  i n c o n i l r t a n t  and stated that rhei should he permitted 
sien iftheywere 

" 4 0 . 4 m J r 2 d H a m r c i d e D ~ 2 l ~ 1 9 6 6 1  l l C  J S  HomrcideO376110111 B u c i e e L n i i e d  
Stares % Bellamy.  1: C \I R 319 IA C >1 R 19731 
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need not  believe the de fendan t i '  In  other words.  "[ill would be 
perfectly proper for him t o  say: la1 I did not fire t he  shot.  b u t  Ibi 
whatever I did I did in m y  o w n  

Similarly incongruous m e  t he  defenses of denial or alibi and  
voluntary manslaughter I t  1s certainly contradictory for a defen. 
dant  t o  argue "I d idn ' t  s t a b  him bu t ,  if I did. it was intentional and  
in the  heat of passion." Yet t he  same principle tha t  has  permitted 
denial a n d  self-defense has  permitted t h e  simultaneous assertion of 
these two defenses also.37 

The obvious problem with the  863ertion of such defenses is t ha t  Lt 
frequentiy wreaks  havoc with t h e  defendant 's  credibility. at t he  
l east ,  a n d  insults t he  intelligence of t he  jury land thereby raises i ts  
ire1 a twors t .  

Such  an effect *'as noted in Johnson Y .  L'nited States Johnson 
was charged with rape and  contended t h a t  he did no t  have  inter. 
course with t h e  girl. Because of evidence in the government 's  ease 
the defense counsel argued t h a t  t he  victim consented, "but  I don ' t  
concede one second tha t  t h e  ac t  of intercourse took place A n  en 
bane District  of Columbia Circuit  permitted such inconsistent 
defenses to be argued noting tha t  it was a taeticai  decision to be 
made  a t  tr ial .  The  cour t  added. h o w w e r ,  t ha t  it would not be sur- 
prising if such a posit ion reflected unfavorably on the  de fendan t ' s  
credibility st 

"Grahamr. S t a f e . 9 6 O h i o S r  7 i  1 2 O W E  232 2 3 3 i l 9 l P i  

:'People % Smlfh 121 Ill hpp 2d 106 21; 5 E 2d 261 119701 People,, U'lllisrn8 2 6  
M i r h  App 216 162  K \i 2d 3 4 7  119708. M C l o r k i n  F Commonuealrh 2 2 1  Ky 688.  
2 9 9 S K  5 1 0 l 1 9 2 i l  

"126 F 2d a t 6 5 3  n 3 

' l h e  dohason c m i e  1 8  ID marked contrast  t o  Anderson u State,  104 Ind 467 4 Ir E 
63 116661. ~n u h m h  the defendant I" a rape C B W  U B Q  not permitred to claim both con 
sent and lack of ~ n i e i ~ o u r s ~  
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VI. A N T I T H E T I C A L  D E F E N S E S  

The ' ' inconsmtent"  defenses  which have faced the greatest  dif. 
ficulty in gaining judicial acceptance have been entrapment  and 
any type of denial  such as alibi, general denial. lack of knowledge, 
and lack of Intent .  W h y  the judiciary would be so unwilling t o  ac. 
eept the mmultaneous asser t ion of denial and entrapment .P '  yet per. 
mit  denial a n d  self-defense i s  u n c l e ~ r . ~ ~  

Certainly i t  cannot  be explained totally by the principle of stare 
decisis The f i rs t  cases which refused to permit t h e  Simultaneous 
asser t ion of entrapment  and denial were People v.  in the 
stace courts ,  a n d  N u t t e i  Y. United State+ in the federal courts. 
Both courts  simply s ta ted t h a t  the defenses  were inconsistent and 
refused to permit them. without giving a n y  citation of authori ty .  
During t h e  same era, however, a n d  equally available 8s citation of 
authori ty  h a d  ~ u c c e ~ s o r  courts  been willing, were Scribe? Y .  United 
Statesi5 a n d  two Missouri  cases. State  V. DeekeP  and State  v 
Murphy,>' 811 of which indicated t h a t  t h e  combination of denial and 
entrapment  should be available 

Sc r ibe iwas  a bribery case in which the defendant  h a d  admit ted 
the act  of taking the money but  denied any criminal intent  and 
thereby denied the crime He also claimed t h a t  he had been entrap. 
ped. T h e  trial judge refused to  submit  entrapment  to the jury 
because i t  was inconsistent. The Sixth Circuit s ta ted,  in dicta. " i t  
would seem t h a t  a defendant  should have t h e  benefi t  of the defense. 
even though such inconsistency exis ts  [A] jury might  conclude 
t h a t  the defendant 's  claim of good Intent was untrue and t h a t  he 
really intended to keep the money b u t  might  also conclude he was 
entrapped and therefore not guilty ''x 

95 



MILITARY LAW REVIEW [VOL 92 

asser ted without discussing the consistency of the t w o .  IIn 
Washington. the  d e f e n d a n t  claimed she was in St .  Louis a t  the same 
time t h a t  she w a s  alledgedly making an illegal s d e  of liquor in 
Omaha.PJ' 

P e r h a p s  the real h u t  never  pronounced reason for the courts '  
aversion t o  such combinat ions of defenses is the fact t h a t  entrap. 
ment is not a t radi t ional  common law defense.  I t  is a relatively re. 
cent ~ n \ e n t i o n ' ~ '  which permits  a n  Individual to escape what would 
otherwise be his lust  desser ts"  by showing t h a t  the police were 
o v e r i e a l o ~ ~  in their  methods Consequent ly .  the defense was riew- 
ed esSentially as  a possibly undeserved legal windfall far the defen. 
d a n t  He would be set free not because he himself was c lear ly  inna- 
cent. h u t  because. for public policy reasons, this  mischievous type 
of police conduct  could not  he permitted t o  go u n a b a t e d ' C 2  
H o w e v e r ,  to al low the  defendant  to cry entrapment  and also to con. 
[est the commission af t h e  crime was to permit him to have "two 
bites a t  the apple." 

Although the prohibition against  these defenses has clearly been 
the  pre% ailing i iew of 40 years,"'the rule h a s  been soundly criticiz- 
ed ~n law reviews'w and appears  now to be steadily declining The 

: SeeXnnot 6 1  4 L R 2d677119561 

c See Groat.  nore 13 sup'#. Comment nore 13 iupra Orfield. note 16. s ~ p i a  Com- 
n e n i  Cnired Starer b Demma iirrerlian of Incoosiiieni Defenses /II Entrapment 
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present s ta tus  of the  jurisdictional landscape on the simultaneous 
assertion of en t rapment  and  denial of the crime is divided into 
three separa te  and  d is t inc t  layers. The  first is B group of cases 
which permit these defenses  to be asserted without reservation. 'o5 
Second, some cases refuse to  permit them to  be asserted under any  

Thi rd .  o ther  cases permit the assertion of such  
defenses under certain circumstances depending mainly on the  
degree of denial.'o7 

Before examining the s ta te  of the law in various jurisdictions. 
however,  we will benefit from analyzing the subject overall to 
discover some of the  fundamental  differences tha t  e x s t .  

Some cour t s  have refused to allow denial and  en t rapment  
because,  in order to asser t  en t rapment ,  one must  admit commission 
of the Other  courts have ruled tha t  en t rapment  will not be 
available to one who denies commission of the The dif. 
ference, if intentional, would be subs tan t ia l .  If the defendant may 
not deny the  commission of the offense, then he can stili retain his 
right to remain d e n t  and  simply not testify. If the defendant m u s t  
"admit" the commission of the  offense then he m u s t  take the s tand  
lor enter into st ipulatmni and  judicially confess. 

Although in either c a s e  the Government must  have  established a 
prima facie case a t  the  conclusion of i t s  own evidence to  overcome a 
motion for  a f ind ing  of not guilty. it  is obvious tha t  compelling a 
defendant  to confess judicially eliminates any  difficulty the 

Cares Allowed 1976 U t a h  L Rev 962, Murcheson, The Entrapment Defense ,n 
Federal Courts Modern Developments, 17 Miss L S 6 7 3 .  609 119761, Commenr 
EnCrsomenl A C ~ l i e a l  Diievssion 37 Mo L Rev 633 658 119721 Hardv Trsos o f  
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Government might have  had  in meeting the  s tandard  of proof 
beyond a reasonable doubt  Such a prerequisite t o  an assertion of 
en t rapment  certainly pu t s  t he  defendant in a quandary .  Should he 
forego the  en t rapment  defense and  hope tha t  t he  Government has 
not convinced t h e  lury beyond a reasonable doubt,  o r  should he  
a s se r t  en t rapment  a n d  t ake  the  s t and  a n d  confess. thereby effec- 
ti, ely rehevmg t h e  Government of i ts  burden of proof'? 

Requiring a n  individual t o  judicially confess has  two substantial  
flaws. First .  to  require an indiwdual  t o  confess in order to B V B ~  

himself of a defense seems a clear v d a t i o n  of an mdividuai 's  f i f t h  
amendment  rights aga ins t  self-incrimination ''c Second. such a re.  
quirement umuld seem 10 frustrare rhe entire purpose of the entrap.  
ment defense.  which is to deter unlawful and  overzealous officials 
from preying upon innocent citizens. This requirement would in- 
sulate the police f rom judicial scrutiny. because the  defendant,  
rather than  judicially confes s ,  would forsake the  en t rapment  
defense ' 

Some courts"' have  applied tha r  rule literally and  required the  
defendant to t ake  t h e  s t and  and  confess before he  could a s se r t  en. 
trapment.  Despite this.  i t  appears  t ha t  the two expressions.  "ad.  
mit" and  "must  not deny. were meant t o  be used interchangeably 
This construction i s  based on several considerations.  

First .  11 is obvious why such a misunderstanding could arise In  
the  vast m a p i r y  of en t rapment  C B S ~ S  t ha t  reach ~n appellate court ,  
t he  evidence which raises ent rapment  w a s  the defendant 's  own 
testimony. Consequently.  faced with th i s  fait accompii. t he  courts 
have  stated in effect t ha t ,  once t he  defendant t akes  the  s t and  and  
discusses the  offense, he  must  admit complicity since he gave up 
h i s  right t o  remain silent.  Once he i s  on t h e  s t and  and  subjecr to 
cross.enamination. t he  difference betireen "must admit" and  "may 
no t  deny becomes nm.ex i s t en t .  

',Sennato 13. supra 

' 'See Orfiold nore 16 z v p i a  BI 66-66, G r o a t  note 13 supra B L  269 a aeq Concerning 
the s l e w  of rhe Un i t ed  Stales Supreme C o u r t  on the purposes of rho enrraprnenr 
ds fen io  a n d  the d i n t m i l a n  berueen the s v b l e c n i e  and object l ie  f e ~ t s  101 entrap 
menr.  seenore 102 " p ' B  

' 'See United States Y Hart 516 F 2d 796 (9th Car 19761. Unired Starea Y Stag88 
510F 2 d 1 0 1 O l S t h C u  19761 S e e a i s o J u d g e H u f i r e d l e r  r d i s a e n f ~ n I l n , r o d S r a r e p ~ ,  
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Second. various jurisdictions have used both terms in s ta t ing the 
r e q ~ i r e m e n t , " ~  indicat ing t h e y  viewed the terms as inter. 
changeable 

Third,  in Gorin Y .  United States"' and United States Y .  

GroesseI."j the  defendants  did not  take t h e  s tand.  yet the courts  
permitted them t o  asser t  denial and entrapment  if other  evidence 
raised entrapment .  In  Gorin, the court  specifically s ta ted that  it 
would h a r e  been inconsistent for the accused to take the stand and 
deny commission of t h e  offense and then a m e r t  entrapment .  
However. i t  was not  fa ta l ly  inconsistent for him t o  c l a m  entrap-  
ment  b u t  also to  keep silent i n  the hope t h a t  the p r y  wouid find 
t h a t  the Government  had not proved 11s case beyond B reasonable 
doubt .  T h e  law would permit t h a t  much inconsistency Such a 
holding seems eminent ly  correct. in light of the majority opinion in 
Sorrelis Y. United States which held t h a t  entrapment  could be 
raised under  B plea of not guilty.ll6 

Fourth,  other  courts  h a w  specifically noted in dicta  that  a defen-  
d a n t  c ia immg entrapment  m a y  not take the s tand and deny com- 
mission of t h e  crime 1 1 7  S u c h  decisions imply agreement with Gorin 
and Groessei that  if the defendant  merely remains silent he m a y  
contest  t h e  s ta te 's  case and stlll asser t  entrapment .  

Fif th .  certain Jur isdict ions have adopted the converse a i  the pra-  
position t h a t  in order  t o  asser t  entrapment ,  one m u s t  admit  or  not  
deny t h e  commission of the crime. They have ruled t h a t  by assel- 

Paduana. b49 F 2d 146 161 19th Cir 19771. l o r  8 dincussion of this 
uhich 

"See Lniied States b, Plekle 124 F 2d 529 (6th Car 19701 l ln l led  S t a t e s ,  Pneto- 
Ollras. 419 F 2d 149 15th Clr 19691 Lniled S t s r a p  Y Badia.  490 F 2 d  296 l i l t  C u  
19731 United Stales b Caron Ea@ F 2d e 6 1  (1s t  Cn 19181 and S t a t e ,  Mandam 
109 4 r i z  415.511P2d627119:31 

manifest  P T ~ O T '  
impaired B dafendant ' r  e~ns f i l v t i ons l l y  secured rights 

" ' 3 1 3 F 2 d 6 1 1 ( 1 1 t C i r  19631 
"1410 F 2d602i5rhCir 19111. c e i t  denied 1 0 3 U  S 933 118101 

"'Sorrellr Y United Staler .  287 U S 435. 452 119311 See also Stare  \, I\eiion 228 
K W 2d 113 IS D 1975I. but reeState Y Virale 530 P 2d 394 lArn  App 19751 h i a l e  
seema to say m di rec t  contravention 0 1  the 1932 decision of the Cnirad Stares 
Suprema Court I" Soirefir t ha t  B not-gudty plea IL ~ n c o n i m e n i  v n h  B defense 01 en 
t r a p m e n t  

"CnifedSrarei,  Cunningham 349 F Svpp 1115 IM D Fla 19121 U n i i e d S t s t e r i  
Radnquez 146 F I d  059 19th CII 19711 
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l ing en t r apmen t ,  t h e  defendant has admitted the  offense as  charg- 
ed."' Consequently,  in such jurisdictions.  it is unnecessary to 
pd ie i a l ly  compel t he  defendant to t ake  rhe s t and  and confess 

In  short .  it does no t  appear  t ha t  courts mandate  a judicial canfes-  
sion. The  cour t s  have  used such intemperare ianguage. a h i c h  might 
lead to t h e  contrary conclusion. hecause t h e  defendant 's  testimony 
is usually present.  They  have appa ren t ly  meant t ha t  one cannot af. 
f irmatively deny  the  offense by  testimony The  defendant 's  silence 
on the  i s m e  will he permitted,  especially in those  jurisdictions 
where t h e  invocation of en t rapment  serves as  an admission of t he  
commission of t he  offense ll? 

A more fundamenta l  problem. however. IS t ha t  virtually all 
jurisdictions have  s t a t ed  B P  the rule t ha t ,  in order t o  asse r t  entrap- 
ment.  one "must  admi t  or h a y  no t  deny" the  commission of t he  
crime ja r  Such a statement 1s  faulty f a r  two r e a ~ o n s  

The first  reason is t ha t  it appears  these jurisdictions have  a can '  
ceptmn of enrrapment based on  the concurring opinmn of Justice 
Roberts in Sorrelis Y .  United States"' rather than  on the  maiorlt? 
opinion in tha t  care .  

' 'Radriquer  Y United State ,  2 2 1  F 2 d 9 1 2  l j rh  Cir 19661 United Stsres \ Ramlrrz 
533 F Zd 138 15th Cir 19161 car& denied. 429 S 884 119701 Loired States,  Oar- 
c ia .  562 F 2d 111 l i lh  Cir  19771: Enired States v Georgiau 333 F 2d 140 (7th Clr 
19611, e e ~ l  denied. 379 C S 901 119611. People b, i \aihingran 81 111 h p p  2d 162 225 
Z E 2d 673 119671 ~ e r l  denied. 390 U S  991 119161, State  v l l i i l i s m s  8 1  S D 547 
173UW2d889119711,Warrenu State 6 6 6 S W 2 d 8 3 1 1 T e x  Cr 4 p p  19781 

"28TU S 435 453459119321 
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Chief Jus t ice  Hughes .  writ ing far the m a i a n t y ,  held t h a t  a person 
who is en t rapped  into committing a crime 1s not guilty of tha t  
crime Consequently the  defense of entrapment is not a plea in 
bar which would require assumpt ion  tha t  the crime charged was 
committed.  but a defense which could be raised by B plea of not 
guilty 123 Entrapment .  therefore. is a negation of the crime.."' 

Jus t ice  Roberts,  however, had a fundamentally different vlew- 
point. H i s  focus was on ent rapment  as a deterrent against  unlawful 
inducement b y  Government officials In  his view, en t rapment  was 
not a negation of the  crime The  crime was committed and  the 
defendant  committed it,  To deter such unlawful government con- 
duct. however,  the defendant  would be released.'lE Because of his 
r iew of the nature  of en t rapment .  Jus t ice  Roberts contended tha t  a 
pretriai motion was the proper vehicle far i t s  assertion since it was 
m the na ture  of a plea in bar. '$* Such a vehicle would mean tha t  the 
court. f i r  purposes  of considering the defense. would assume tha t  
the  crime had  been committed .I2' 

Consequently,  when modern cour t s  require admission or nan- 
denial of B crime or necessarily assume as a prerequisite to  the 
assertion of en t rapment  t h a t  the  crime was committed,  they are 
relying on Jus t ice  Rober t s '  opinion. Considering the  majority opi. 
"ion in Soirells, one would more accurately speak in terms of 
"what,  absent  en t rapment ,  would he a crime.'"18 

"'Id  ac4E2 
"lid 

?'As the Umth Circuit stated in United Ststso Y Demma. 523 F 2d 961 19th Cir 
19181. the effect  a i  Sorielis was t o  make no" entrapment an elemmi an sll p~osecu. 
t i o n i a n c a ? n f r a p m e n r I r  r a i s e d  
"1227 ti s S l 4 5 3 . 5 8  

"'In Hau lhome  \ State. 13 !VIS 8 2 .  168 N W 2d . 819691 the defendant seemed LO 
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The second reason why use of the  word ' ' c r ime ' '  is inappropriate 
is closely related to the  first  While the  first  reason dealt  with the  
nature of en t rapment  as a matter of law. t h e  second reason con. 
c e m s  t he  factual and  legal nature af t he  "crime" with which the  
defendant  is charged and .  specifically. what  elements of t ha t  crime 
he  was entrapped into committing. 

Crimes can be divided into two classes: Those which consist  sole. 
ly of a physical act and those  which require a physical act in con. 
junction with some form af intent or  knowledge Going through B 

red l ight is an example of an offense requiring proof only a f  the 
physical act. T h e  de fendan t ' s  intent or  knowledge is irrelevant to 
the  issue of guilt  or innocence If he  were somehow entrapped into 
tha t  physical  ac t ,  he  was entrapped m t o  eammitting a crime 
Therefore. if t he  defendant denies the  BCC. he I S  making  a complete 
d e n i d o f  t h e  crime. 

Narcotics violations,  however.  as a general  rule, require more 
than  a physical ac t  They  require tha t  t he  defendant know tha t  
what  he  was possessing, transferring. or selling was contraband. 
Consequently,  if  an individual were entrapped into delivering B 

package t o  a third pa r ty ,  he  was no t  entrapped into committing a 
crimeunless he  knew narcotics was in t he  package. I t  would appear  
logical t ha t  he  could. therefore.  simultaneously a s se r t  en t rapment  
as t o  t he  physical ac t  b u t  also deny t h e  crime. Despite t he  seeming 
logic of t ha t  posit ion,  jurisdictions have  divided over whether such 
defenses would he  permissible '19 The best  way to i l lustrate this 
diwsion. a n d  also to introduce the  more specific sections dealing 
with the  various jurisdictions.  is to examine how the same fact pat-  
tern has  been t r ea t ed  by  the  different courts 

United S ta t e s  v.  King,'lC Cni ted  S ta t e s  v. Greenfield,'" and 
Muniae Y .  L'dted States"' were all e a ~ e ~  in which physicians were 
charged with illegal sale of drugs  The doctors defended an the  
grounds tha t  they committed no crime by  dispensing the drugs 

"See S y l r i a  , United Ststep 312 F 2d 146 l l r i  C i r ,  c e i t  denied 3 7 4  U S  809 
119631 United States Y DlDonna 276 F 2 d  916 (2nd C i r  19601 Unired Stare3 %, 

Baker 3 7 3  F 2d 28 16th Cir 19671. Unried Stares Y Barrios  4s: F 2 d  680 19th C i r  
19721 
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because doing so was in the course of t h e n  professional duties and 
involved no intent t o  commit a crime. They argued further t ha t  
there w a s  no crime because they were entrapped by the police into 
dispensing the  d rugs  to them . 

The Ninth Circuit  permits  incon8istent defenses,  specifically in- 
cluding denial  and  entrapment ,  t o  be asserted Therefore  the defen- 
dant  in United S t a t e s  Y. Kingwas allowed to  present bath defenses. 

The Fifth Circuit  will permit  entrapment  to  be asserted with B 

denial of t he  crime only if the de fendan t  admits  sufficient elements. 
In United States  v Greenfield, the court  ruled tha t  the defendant  
had admit ted sufficient acts so t ha t  the defense of entrapment  was 
not  "too inconsistent" and  therefore was permitted 

The Tenth Circuit .  however, normally will not  permit entrapment  
to  be asserted with any degree of denial.133 Therefore in Munroe v.  
United S t a t e s ,  i t  held tha t ,  since the doctors denied any illegal in. 
tent, they denied the  crime and were not  entitled to  an entrapment  
defense 

With t h a t  background and  introduction, the positions of each of 
the three types  of jurisdictions may now be viewed in detail  

VII. J U R I S D I C T I O K S  ALWAYS PERMITTIYG 
1NCOKSISTENT D E F E N S E S  

One of the f i r s t  cases allowing the defenses to  be asserted without 
reservation was the 1956 Cal i forma decision in People V. West. '14 
The rule in California up to  tha t  time had clearly been t h a t  demal  
and entrapment  were fatally Inconsistent and would not  be permit. 
ted. In  West ,  t he  California Superior  Cour t  held tha t  a defendant  
has a right to a s se r t  i n c o n m t e n t  defenses. and .  therefore. t he  
defendant  in t h a t  case could deny the essential  elements of the af- 

"-See Rarierte  Y U n m d  S t a t e l .  392 F 2d 131 <loch  C i r  19681, and L m e d  States Y 

Gibson 146 F 2d 719 110th Clr  19111. ~n u h l c h  the entrapment dif inae w x  natper 
mlrted ~n a brlbery case because the  accused clamed lack of scienter b u t  bee hlc 
Carrh)  \ United States 399 F 2d 708 ilOfh Clr 19681. in u h l c h  the ddendanc 
s s i e r r e d ~ n t r a p m e n t b u r a l ~ o  canlendedfhartheGovernmenthadnotmltas burden 
of proof that  the mhPtanee rald was L S U  MlfhauL dmviamn t h e  McCar lhy  court  
permirred bath  defense. 

"139Cei  A p p Z d S v p p  923 293P2d168119661 
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f e m e  ye t  have  t h e  benefit of evidence tha t  she W B Z  entrapped inro 
committing the  crime 

West  represented a distinctly minority view. especially when it  
w u  decided in 1956 I t s  posit ion,  however. was soundly reinforced 
by  no less a judicial  giant than  Chief Justice Roger Traynor  nine 
years later.  In  People v Perez.']l t he  California Supreme Court  
overruled a series of earlier cases t ha t  prohibited the  assertion of 
en t rapment  together with a denial  Chief Justice Traynor ' s  logic is 
persuasive.  First .  he s t a t ed  tha t  a defendant  may deny thac he corn. 
mitted every element of t he  offense charged bu t  still properly 
a s se r t  t ha t  such acts as he  did commit were t he  results of entrap- 
ment  Second, he m a y  contend tha t  the evidence shows unlawful 
police canduct amounting to en t rapment  wlthout conceding tha t  i t  
shows guilt beyond a reasonable doubt.  Third.  since entrapment IS 
designed to deter unlawful palice conduet,  i t  cannot be restricted 
by  requiring the defendant t o  incriminate himself 8 s  a precondi. 
tmn. Such  a policy "would f rus t r a t e  t he  assertion of t he  defense 
itself and would t h u s  undermine i ts  policy ",:' He compared it t o  B 

search and  seizure wherein t h e  defendant may challenge the  legali. 
t y  a i  the search without asserting a proprietary interest  ~n t he  
premises entered This decision and its  logic would be frequently 
cited in years to come 

' , , 62  Cal Id  769 41 C a l  Rprr  326 101 P 2d 934 119611 

' ,Such an argument had been adranced in H e n d e r s o n ,  United S r a t e i  23: F Id  169 
16thCir 19561 ta5edi icus iedrafrs  a t r h p t e r r a b o i e n o r i i 1 5 9  161 
' - ' P s o p l e ~  Perez 401 P 2dar938 

'"See note 13 i ~ p r s  f o r  a dircvriion of farced admiiriani i n  the c o n t e x t  of the 
SupremeCourt ~ d e c m i a n  ~ n S i m m o n r ,  UnitedStatoi 3 9 0 1  S 3 i i i 1 9 6 8 1  

I f  should he noted that the Unlled Stares Svilreme Court h a s  1 e ~ ~ n i i v  inialldated 

O i o r r u l i n g  Jone8 \ Umred S r a t e i  362 I S  2 6 7  119601 the Caurr ataced that  a 
defendant IS  no longer faced xlfh the dilemma o f  having IO $ n e  self-mcriminsting 
fesi imony /n order t o  e i i a b l i n h  his itanding t o  challenge a iearrh and seizure Thii 
dilemma h a s  resalued by Simmonx Y Unired S t a t e s  390 l! S 3.7 119661 ~n uhirh 
Lhe Court held that tesriman> g i r e n  b )  B defendant an support of 8 morion 10 sup 
presscannot be admmed ase i ldenceof  hmguillairrial 

Further. conwar) t o  the Jones case ~f 18 "0% Lhe rule  lhar B prarecurar ma? 
unhovr legal contradiction 8~'multaneausly mainisin that  B detindsnr c~ im ina l l y  
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The District  of Columbia Circuit  in Hansford Y. United States'lq 
reached a similar result  by  applying different logic. In  Hansford. 
the court  held tha t  the defenses  of denial and entrapment  were 
alternative,  not inconsistent.  defenses.  The rationale w a s  that  i t  
was consistent f a r  a defendant  to deny taking part  in a crime yet 
urge tha t ,  if t he  p r y  believed tha t  .the crime did occur. then the 
Government 's  evidence a8 t o  haw it  occurred indicated 
entrapment  1'3 

The use of the phrase "alternative,  not inconsistent" IS curious.  
I t  a a u l d  seem a t  f irst  glance better to have said "alternative bu t  in. 
consistent." because clearly a general denial las was present in 
Hsnsfordi is totally inconsistent with entrapment .  The defenses a r e  
only "alternative" in the sense t ha t  the jury has  a choice as to 
which of the inconsistent defenses  to  believe. On further analysis,  
however. Hansford explains  the fundamental  nature  of many in. 
stances of inconsistent defenses. In many cases, such as Hansford. 
the defendant  is not  "speaking out of both sides of his mouth ' by 
asserting inconsistent defenses. H e  has one theory of defense and 
adheres  to i t ,  H o w e v e r ,  clear evidence of another  defense i8 
presented during the tr ial ,  often by the Government 's  evidence. 

Consequent ly .  t o  hedge his bets but  not to abandon his prime 
defense.  the defense's  final argument  runs something like this. 
"Our defense is t ha t  the accused did not  commit the crime We 
r e d ~ z e ,  however, t ha t  the State has  built  a significant case and it  is 
conceivable you might  believe i ts  evidence. While w e  certainly do 
not admit  commission 01 the offense,  if you do believe the s t a t e ' s  
evidence that the accused committed the  crime. then w e  urge you t o  
believe these aspects of the case m,hich sham, t h a t  the perpetrator 
w a s  entrapped."  Under  those circumstances,  the defenses are  not 
inconsistent bu t  merely alternative.  The defendant  never  departs  

possessed mized goods hut W B P  not subject to B depri ial ian of his fourth amend- 
ment rights through Lheir i e i z u ~ o  The Court elred Rakas s I l l i n ~ i b .  139 S 1 2 8  
119781. forthis port ion ofthe Salvvrriholding 

This of C O Y ~ P ~  dm3 not aflecf the iahdify 01 rhe California c o m t  J holding ~n 
Perez The m u e s  r a m d  LO that case s e r e  quite  different from rhoso i n i a l i e d  in 
J m m m d  Salvucci 

,'12 I S 4 p p  D C 369 303 F 2dZ19 119621 
"'Hsnsfaid could be of particular significance hecause naw-Chd Justice Burger 
concurred ~n the o p m o n  thus g n m g  somi  hint a i  IO his vie* on the rvhiecr should 
ruchacanereachrhe Svpreme Court 
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f rom his defense of denial  hu t  views realistically the  possibil i ty 
t ha t  t he  fact  f inder might no t  believe him and  plans ( and  argues1 ac- 
cordingly 

P O L  92 

The Four th  Circuit  in Crisp Y. Cnited States"' 8130 referred to 
denial a n d  en t rapment  as  a l t e r n a t i ~ e  defenses b u t  dld no t  expound 
8s saphiscieated an explanation 8s had the District of Columbia 
Circuit  However. the Four th  Circuit  later.  in United States Y .  

Harbin."' did expand th l s  base  and  reached the ~ o n c l u s i o n  l as  did 
t h e  California court  in West1 tha t ,  even if t he  defenses are inconsis- 
t en t  t he  defendant  st i l l  m a y  assert them. 

The  next  year,  1968. Ne%' York adopted the  WestUHarhm rule 
and announced tha t  "the propriety of receiving Inemsmtent  
defenses is 8 principle now firmly imbedded in the  criminal and  
c i v i l  l a w .  . [AI defendant may deny the  commission of the crime" 
and still plead entrspment.'' ' 

The  most significant convert  in the  area of inconsistent defenses 
has been the  S i n t h  Circuit  T h a t  circuit had  long been the  most  
Y O C ~  and persmtenr opponent of the simultaneous assertion of 
denial and  entrapment:" The  rule there had  clearly been tha t  t he  
defendant m u s t  admi t  he committed the crime charged before en- 
t rapment  would he  the  subject of an initruction In 1973, the  Cir- 
cuit  in i t s  en bane decision in United Sta tes  v Demma"d overruled 
th i s  nineteen-year precedent and  clearly espoused the  n g h t  of the 
defendant t o  present inconsistent defenses.  Judge  Hufs t ed le r ' s  opi- 
nion presented an articulate justif ication for inconSistent defenses 
"The rule in f avor  of incansistenc defenses reflects t he  belief of 
modern criminal jurisprudence tha t  a criminal defendant should be 

' - '262  F 2d 68 (4th Clr 19581 
' '37: F 2d 16 14th Clr 19671 In t h a t  c a s e  h o u e v e r  the CDYIL  found rhaf enirapmoni 
% a s  n o r r a m d  bstheev!dencs 

' People I C h a m b e r s  5 6  \Iise Zd 683 289 N Y S 2d 604. a06 119661 In P e o p l ~  v 
Johnson 4 7  .APP D l i  2d 893 366 V Y S i d  188 118751 the court followed CharnbeIs  
a n d  noted chat  an In2LTYLf lnn  u h i r h  stated rhar  b )  raimng entrapment the defen- 
d a n t  i a n e e d o d  BUII~ ~ a a  P'eludlclal error  be)and p e m d i e n f u r e  

"-523FZd98! ( S r h C l r  1976,  
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accorded every reasonable  protection m defending himself against  
Government  prosecution.""' 

The Demma decision rested on three separate bases.  First ,  t he  old 
ru le ,  symbolized by the  case of Eastman v. United States,"B con. 
flicted with the Supreme Court ' s  decision in Sorrelis v. United 
States. In Sorrells. the Court  bad rejected the  Government 's  con. 
tention t h a t  a claim of entrapment  necessarily involved an admis.  
sion of guilt and was in t he  nature  of a plea in ba r .  such as double 
jeopardy. rather t han  an affirmative defense. The Court  had held 
that the defense of entrapment  could be raised notwithstanding a 
not.guilty plea. Judge  Hufstedler  stated t h a t  the Sarrells rule was 
t ha t  "nan.entrapment  is an essential  element of every federal  
 rime."^‘^ once entrapment  is raised Consequent ly ,  the Eastman 
rule relieved the Government  of its burden and  therefore conflicted 
with Sorrells. 

Second.  the court  explained t h a t  the defenses  are only inconsis. 
tent when the de fendan t  himselfdenies  the  crime. Judge  Hufstedler  
pointed out  however tha t ,  if the defendant  declines to testify,  then 
he has  not denied the  crime. En t rapmen t  m a y  still become an issue 
if the Government  introduces evidence bearing upon i t ,  or i f  E 

defense witness raises i t .  In such cases there is s imply no in- 
consistency. Defense counsel could argue. f irst ,  t ha t  the govern- 
ment  has  not  proven its  case beyond a reasonable  doubt;  and, se. 
cand. t ha t  the state has  not  shown t h a t  the acts were not  the result  
of entrapment .  These are not  inconsistent bu t  "merely garden. 
variety alternative contentions. ' ' ' ioThe h i n t h  Circuit ,  in using this 
rationale, relied on United States Y.  Groesse1,'j' in which the Fifth 
Circuit ruled tha t .  since the  defendant  had not  taken the s tand to 
deny he committed the crime, there w a s  no evidentiary inconsisten- 
cy with the defense of entrapment  tha t  had been raised. C o m e .  
quently,  t he  defendant  was entitled to  utilize the entrapment  
defense and sti l l  argue t h a t  the Government  had n o t m e t  it8 burden 
of proof. 

' $40 F 2d 602 15th Cir 19111 cerr d e a d  103 U S 933 119701 S e e t e x ~  a b m e  nace 
115 supra 
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Finally. the Xinth Circui t  held there  bas no lustifietion far not  
allowing application LO entrapment  cases of the "well establ ished '  
rule permit t ing inconsistent defenses I n  fact. there  w n s  a eompeil. 
ing reason why i t  should.  E n t r a p m e n t ' s  pr imary function "is to 
safeguard t h e  integri ty  of the law enforcement and prosecution pro. 
~ e s s ' ' ' ~ ~ a a n d  should not be so unduly restricted 

Having advanced all these compelling theoretical iust i f icat ions,  
the Ninth C i r c u n  t h e n  s ta ted the t remendous practical obstacle to 
the asser t ion of these or any "inconsistent" defenses "Inconsis- 
tent  tes t imony by t h e  defendant  senausly impairs  and potentially 
destroys his  ~ r e d i b i i i t y , " ' ~ '  rhereby making It highly unlikely t h a t  
he would choose to so testify 

Such a eonstderat ion 1s crucial in entrapment  cases because 1t i s  
usual ly  the defendant  himself who m u s t  take the s tand to produce 
the evidence of entrapment  For the accused to mgue, "I did not d o  
i t  a n d .  if I did.  the government  talked me into it," would be an act  of 
judicial suicide. 

The Ninth Circui t  acknowledged t h a t  continual adherence t o  
Eastman would h a v e  g e n e r a t e d  ' ' s e r m u ~  const i tut ional  
problems"'5' by conditioning the asser t ion of Inconsistent defenses 
on the defendant 's  yielding his persumption of innocence. his right 
to remain silent, and his r ight  to h a v e  his guilt proven beyond a 
reasonable  doubt  H a v i n g  said that .  however. the courc then 
specifically s ta ted t h a t  i ts  decision did not res t  on constitutional 
grounds.  On the contrary,  t h e  decision avoided this .  

The Demma case marked a significant turning paint I" the  field. 
Since Demma, more jur isdict ions have permitted demal  and en- 
t rapment  to be asser ted together.'jj or a t  least permitted i t  under  
certain circumstancei.'i6 The decision, however was not a 
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unanimous one Subsequent  decisions';' of t h a t  Court have artemp- 
ted to  limit Demme's application. However, considering the en 
bane nature  of t h e  decision, i t  appears  t h a t  Demma will remain the 
law in the Ninth Circui t  for some t ime.  

The Oregon S u p r e m e  Court .  relying on Dernma, was able to say, 
after citing t h e  general  rule against  inconsistent defenses. "Recent. 
l y ,  however. courts  h a v e  begun t o  re-examine this  rule and the 
t rend of the law a p p e a r s  to be toward allowmg the defendant  t o  
both deny t h e  cr ime and assert t h e  entrapment  defense."lia 

VIII. JURISDICTIONS SOMETIMES PERMITTING 
INCONSISTEST DEFENSES 

The second significant segment of jurisdictions will permit a 
defendant  to asser t  entrapment  and denial only if he admits  
various elements of the offense. 

A s tar t ing place for  an a n s l y s i ~  of the theoretical basis  of this  
concept 1% the seminal  decision of t h e  Fifth Circui t  in the ease of 
Henderron V .  iinitedStates"i 

Henderson was charged with conspiracy in operating an illicit 
still At  t r ia l  he h a d  requested an inst ruct ion on entrapment  This  
w & s  refused because entrapment  w a s  inconsistent with his denial of 
the crime, a l though he h a d  admit ted certain physical acts .  

The fifth Circuit reversed and gave two reasons for its decision. 

Firs t ,  while t h e  Federal  Rules of Civil Procedure specifically 
allow inconsis tent  defenses .  no similar provision w a s  found in the 
criminal rules Such a provision W B S  not needed. however. because 
all possible defenses  not  ra ised by appropriate  motion were includ. 
ed within a plea of not guilty Consequent ly  Henderson had a r i g h t  
under the rules t o  asser t  defenses  inconsistent ~n some degree 
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Second, t he  g o d  of B tr ial  is to ascertain the t ru th  Inconsistent 
defenses should be permitted as i o n g  a s  they aid in t he  t ru th -  
discovery process The  Henderson court  added tha t  inconsistent 
defenses would be permitted depending on t he  d e g r e e  of in-  
consistency. Presumably  if t he  proof of one necessarily disproved 
the  other,  t h e  defenses wouid be repugnant and  not permitted As 
viewed by the present au tho r ,  this  latter aspect of the rationale 
seems self.defeating. Even if t h e  defenses are repugnant,  It would 
appear  t ha t  both should be presented under proper instructions to 
the  ju ry  for resolution. An a rb i t r a ry  prohibit ion of such inconsis. 
rent defenses,  which would presumably force the  accused to rely on 
only one of them. would l imit  the j u r y  10 its  deliberations 

I n  conrideratian of these t w  reasons. t he  Court  held tha t  
H e n d e r s o n  could admi t  operating t h e  i l l e g a l  still. deny being a par. 
t y  to the  conspiracy. and  sti i l  assert t ha t  such mer [  a c t s  as he did 
commit were done as a result  of en t rapment  The defendant could 
assert .  as t he  cour t  said,  in what IS probably the most oft.repeated 
quare on the  subject.  "I did not go so far  as TO become a par ty  to the  
conspiracy. b u t  to the  extent t ha t  I did travel down the road to 
crime, I was entrapped.""c The  court  felt t ha t ,  in such cir. 
cumstaneer.  t he  two defenses were not mutually exclusive [The  
cour t  specifically reserved ludgmenr on whether B greater degree of 
inconsistency would be permitted.1 

The Henderson rule. therefore,  required some admission of 
culpabili ty by  the  defendant and  would not be appiied in cases of 
complete denial.'6' 

Nine years a f t e r  Henderson t h e  F i f th  Circuit  again permitted 
denial  and en t rapment  t o  he asserted but for  B completely different 
reason. In  Sears v United States."' the court  was  again confronted 
with a conspiracy case  in which en t rapment  and  denial  were mvoiv-  
ed.  The cour t  recognized the  tradit ional rule  against  such asser- 
t ions.  I t  i n d m t e d  tha t  i t  would be meonsistent and  confusing t o  

*"id at 173 
I See Marho b United States 31+ F 2d 596 15th Cir 19631 United Starer I 
I e w c o m b  186 F 2 d  190 15Lh Cir 1 9 i l l .  cert deared 41: I2 S 931 1 1 9 i i l  United 
Srqter Y 0 Leary. 529 F 2d 1203 15th CII 19761 

s 2 3 4 3  F 2d I39 l5rh Cir 19631 AI% seeHsnaford Y Enired States 12 C S App D C 
3 5 9 . 3 0 3  F 2d 219 119621 r h e r e  B mmiiar result was reached The Hsarfaiddmsion 
13 discussed ~ n t h e r e x t s b o u e n o t e s  139and I 4 0  supra 
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allow e. defendant  "to contend in one breath t h a t  he did not  commit 
the crime and in the next  breath t h a t  he w a s  entrapped mto commit. 
t ing it."'61 In Sears, however, the defendant  h a d  not taken the in. 
consis tent  position of offering evidence of entrapment .  All such 
evidence came from the government  case T h e  court  ruled t h a t ,  
when such evidence of entrapment  is injected as p a r t  of the govern- 
ment  case. i t  was not  impermissiby inconsistent to permit the 
defendant  t o  asser t  both defenses  

Because Sears a n d  Henderson both were conspiracy cases. later 
cases would at tempt  t o  limir their  ra t ionale  solely to 
conspiracies Such a restr ic t ive approach was not successful. The 
Hendersan/Sesrs  approach i s  now consis tent ly  applied in many 
iunsdict ions in which the defendant ,  while not  admitting all the  
elements of the offense,  h a s  admit ted a sufficient number so t h a t  
his position is not  "too inconsistent" with the defense of entrap.  
ment. The rationale h a s  been employed LO allow denial and entrap. 
ment  as long as t h e  d e f e n d a n t  admits  t h e  physical  act but denies 
knowledge13i or  intent  lee The more extensive the admission. the 
greater t h e  likeiihood t h a t  entrapment  will be permitted and vice 
"ersa.'i' 

IX. J U R I S D I C T I O N S  N E V E R  P E R M I T T I N G  
I N C O K S I S T E N T  D E F E N S E S  

As h a s  been noted. there  are also jurisdictions which never per- 
mit  entrapment  t o  be asser ted with any t y p e  of denial. To introduce 
the thinking o t  those jurisdictions. and t o  contrast  these views with 

"'See e g , S t n p l m g v  Sfsfe 3 1 9 S o 2 d 1 8 1 l f l a  App 1977) 
" W n a e d  States t' Harrell 436 F Zd 606 16th Cn 19701. U n m d  States Baker 373 
F Z d 2 8 1 6 t h C l r  19678 People" Jones 73111 . ~ p ~ P d 5 5 . 2 1 9 ~ E 2 d 1 1 9 6 6 1  

"'Umred Stares Y Greenliald 551 F 2d 179 16th C i r  19771 Knifed States Y Cohen. 
131 F 2d 630 i2nd Clr 19701, see elso Beaaley I Srate .  2 8 2  P 2d 219 IOkla Cr 19661 
This was a pre Henderson c m  ID x h l c h  a p d x e  afflcer denbed that h e  was gu~l fy  of 
t h a  crime of accepting a bribe on tho erovndi t h a r  h e  had no criminal ,"tent H e  a l l "  
c l a m e d  entrapment B a r h  defeniss w i r e  permifrid 
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those of t he  jurisdictions which do permlt rhese defenses lvarying 
with the degree of deniail. two speclfic areas will he examined. t he  
procuring agent defense in drug  and  those cases in which 
the  defendant admi ts  complerely 811 necessary acts bu t  contends 
chat t h e  s t a tu t e  itself does not make his conduct criminal.  

The Supreme Cour t  of Missouri  was presented with the  agency 
defense in 1964, in State F T a y / ~ r ' ~ *  Taylor was charged wlrh sale 
of narcotics H e  admitted ail t h e  acts charged bu t  claimed that.  
since he  was ac tmg only a s  an agent. t he  acts dld not c o n s t m t e  a 
s d e  The  Missouri  cour t  recognized the  general rule not permitt ing 
denial  and  en t rapment  to be asserted together. bu t  t he  court ,  rely. 
m g  on  Henderson and West said tha t  t he  defenses were no t  so 
repugnant t ha t  t he  proof of one necessarily disproved the other 
Consequently.  en t rapment  was permitted to he raised When the  
F i r s t  Circuit"" and  Kansas"' faced the  question. they determined 
tha t  t he  defenses of en t rapment  and agency ilere not inconsistent 
or  contradictory a 811, t he  defendant  could maintain tha t  he  w a s  
merely a procuring agent and  was entrapped into performing even 
t ha t  perfunctory service. 

A different result  i s  found in t h e  jurisdictions which prohibit  
denials of a n y  so r t  t o  he asserted with entrapment Prior t o  
Demma, both 3Iichigan''Z and  the  Xinth held chat. hp  

''SeeDunn The 4gearyDeleasera D ~ u g C s r e s  16.A F Lau RPI 1 6 1 1 9 i i l  Lsmb 
The Procuring-Agent Thraiy 81 B Defense in DrvgSale Piaseculioor 2 7  J A G  J o u r  
na199IIO72,  

11376 S K Zd 66 M a  19648 
'iUnitedStatasi Rodriquei 133F  2 d i 6 0 1 1 s C i r  19708 



19811 INCONSISTENT DEFENSES 

asser t ing the defense of agency, the defendant  was contending t h a t  
he did not  commit  the cr ime charged. They then applied. s t r ic t ly  
and literally, the rule that  entrapment  is not available t o  one who 
denies commission of t h e  offense 

Finally. t h e  clearest dichotomy occurred in t h e  Illinois case of 
People Y .  J e n ~ e n . ' ' ~  and the Sixth Circui t  ease of United States Y. 
Miteheii. ' 15  Jensen was charged with operat ing B vehicle on a 
highway while his  dr iving license was suspended Jensen had not  
factual ly  disputed what h a d  occurred.  His denial w a s  based solely 
on his view t h a t  what  he was driving on w a s  not  a "highway" as re. 
quired by the s ta tute  In these circumstances.  the Illinois court  
held,  in 1976. t h a t  he was entitled t o  argue entrapment  
s imultaneausly with deniai. since a sufficient admission had been 
made 

A different  resul t  w a r  reached ml4itcheil in 1976. Mitchell was 
charged with obstruct ion of lust ice  by t rying to influence, in. 
t imidate  or  impede a government  witness. The obstruction was 
alleged TO h a w  occurred during a con\ersat ion in which the killing 
of a witness IBS discussed.  Mitchell admit ted the conversation b u t  
argued t h a t  whether  or  not  this  const i tuted obstruction of justice 
under t h e  s ta tute  was for the p r y  to decide. Stat ing that ,  i n  order to 
claim entrapment .  a defendant  m u s t  admit  a i l  elements of the af- 
fense.  t h e  Sixth Circui t  refused t o  allow the entrapment  defense t o  
be the subject  of instruct ion t o  the jury."6 

~ 

7*37111 App 3d 1010 317 b E 2d37L (19761 

red t h e  asieirion of denla1 a n d  entrapment beiaure Baker had admmed the pjlyslcal 
acts  bur denied the necessary knorledge In  U n m d  States b Shamela, 464 F 2d 629 
16th Cir 19i21 the c m m  had pmhlhrted then m e r t l o n  because the defendant I plea 
u s 5  B cornpiere demal I n  d i m  however.  the court  seemed to lean tauards permit- 
r ing the d e f e n w  ~n eertaln clrcumrtances .Ilicchelln t h e  mart reeenr d e c d o n  from 
that encuit  It  18 Clemly inconilslent with Esker and h f  c e i t a l n l ~  doer nor follow the 
t r e n d  avggerfed by Shameie 

'"See also United S t a r e s ,  Blanker. 381 F Supp 15 (W D O k l a  19751 The deien. 
dant * a s  charged uith d l m g  feathers of cerram migratory brrds  ~n v d a t l o n  a i  B 
federalrtature H e  arguedtharrheJtatvtedld n o t a p p l y t o  hlscaae becausela1 heob- 
tamed rhs f w t h e r i  p m r  t o  rhe effective date af the statute, a n d  ibl the statute dhd 
not cover these ~ a r f i c u l a r  birds Inmailv he BIIO asserted entrapment hut ahandan 
ed that eontenuon because. the court n o i d  admnrion of gud i  IS requmd befare em 
f r a p m e n t  m a y  be asPerred 391 F Supp B C  li 

113 



MILITARY LAW REVIEW [ V O L .  92 

A s  shown by  the  above examples.  t he  remaining i u n s d x t i o n s  are 
those tha t  strictly and  l i terally will no t  s l l o i  ent rapment  i f  t h e  
defendenr denies.  for a n y  reason 01 in any degree. t ha t  he commir- 
ted the offense charged In fact. these lurisdictians go so far as to 
refuse to permit rhe defense in t he  face of a denial .  e x e n  i f  it is rais. 
ed by orher evidence 

Af te r  rhe S m t h  Circuit 's  change of direction m United States Y .  

Demma. the  Sex en th  Circuit  is now t h e  most  persistent opponent  o f  
t he  eoncept."a and h a s  specifically held tha t  assertion of entrap 
ment necessarily implies admission of guilt of t he  offense including 
whatever menta l  S t a t e  is necessary to consti tute t he  offense."' A 

"Ivory b S t a r e  173 Sa 2 d  7 5 6  IF18 3 r d  D C A 19651 See elso Chisum v United 
States.  121 F 2d 2 0 i  19th Clr 19701, B r a w n  b United States.  261 F 2d 838 19th C i r  
19581 Both Chisum and B r o w n r e r e  overruled by United Stales  \ Demma 523 F I d  
981 (9th C l r  19751 However.  t h e  masanlng ~n tho Lzo c n b e i  15 typical of courls 01 

!urisdictmns limitin& t h e  a,,ailabilLty of rhe entrapment defense 

Y n i t e d  States 1 K a i r e ~  138 F Zd 219 (7th C l r  19431 <err deored 320 U S  801 
119131 United States v Oeorgiov 333 F 2 d  410 l i r h  C i r  19611. cert denied. 379 U S 
9 0 1 1 1 9 6 4 ~ . J a h n 3 o n ~ ~  L'ni tedSrarei  4268 2 d 1 1 2 1 T t h C i r  19701 

"*Lnited S t a l e s  v Garcia.  5 6 2  F  I d  411 17th C i r  19771 T h e  p o s ~ t i o n  o f  t h e  a t h e r  
federal  c i rcui ts  13 unclear Certainly,  B S  h a s  heen seen the  First, F o u r t h  Fif th  
N i n t h  and D C Circuits zill permit rhe defenses Lo be asrerred together  B L  least  
u n d e r  ~ o m e  circumsfancei For a discussion of i h s  uncertain I ~ S ~ Y I  of the S i x t h  Clr 
C Y l f  seenote 175 supra 

There 81  a d e a r i h  o f  Third Circuit  c a m  from which to detect  a trend H o u e i e r  LD 
Knifed States 1 Watson. 489 F 2 d  504 lard Cu 19731. a n d  in Barr) \ U n i r i d  S f i t e i  
266 F Supp 816 II D P e n n  19681 rhe defense. were no1 al loued #In Berry the 
defendant  h a d n o r e c a l l e c t m  a n d d l d  not  knou if he h a d e o m m i t r D d t h e o i f o n s ~ ,  

T h e  Eighrh Circuit d s o  had a n  early case ID which t h e  d e f e n s e s  a m  permitred 
R o b i n r a n ,  Enired Stares 32 F 2d 50s la th  Cir 19281 but seemed t o  rei.er3e c o n r i e  
by dmallouing t h e  d i f e n r i r  in Robinson v United Stares 262 F  Pd 615 16th Clr 
19591 and I" Ware v United S t a m  259 F 2d 142 18th C i r  19181 T h e  case  of K i b b i  , Cniled Srarer. 972 F 2d 598 18th C i r  19671 denied 387 U S 931 119661 ap 
pears t o p u t r h e e i r c u i r m  a n e u m l  s t i l e  r e g a r d i n g t h e i s s u e  

With rhe exeeprian of M c C a r f h y  % Unir id SLsres 399 F 2d 708 (10th Clr  19681 In 
a h i c h  the defendant  claimed entrapment b u l  ISJ slso al lawed Io contest u h e r h e r  
t h e  Goi,ornmenr had p r m e "  t h e  substance W B ~  LSD t h e T e n l h  Circulr m e m z  clesrl) 
allied x r r h  t h e  Seventh Circuit ~n d i r a l l o u i n g t h e  d e f e n s e s  !dunroe \ Umred S t a w l  
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number of s ta tes  have adopted the same rule la" 

The thinking behind such hoidings is typified by State  Y. 

Vitale Is' The defendant  was charged with at tempting to receive 
stolen property H e  asser ted a Henderson type argument  t h a t  he 
did not  know t h e  i tems were stolen. and t h a t  he was entrapped The 
Arizona court  gave little heed to such an argument  I t  s ta ted that .  
by denying the requis i te  knowledge. he w a s  denying the criminal 
intent  and thereb)  praciaimmg h e  was not guilty Such B position 
was totally i n c o n s u t e n t  with the defense a i  entrapment .  and "[ilt 
would appear  t h a t  the appel lant  is semantically going in c ~ r c l e s ' ' ~ ~ ~  
by proffer ing such contradictory arguments  

X .  T H E  M I L I T A R Y  E X P E R I E N C E  

Despite t h e  fact t h a t  inconsistent defenses  were  f i rs t  presented to 
military appellate courts  twenty.five years  ago. there  are re lat i ie ly  
iew cases  dealing with them. While the mil i tmy,  u p  to  1975 a t  least. 
h a s  been very restrictive in permit t ing inconsistent defenses. the 
military courts  have usual ly  s idestepped the issue altogether either 
by saying t h a t  one of the Inconsistent defenses h a d  not been raised 
when in f a c t  11 had.  ai or  by permit t ing t h e  t r ia l  defense counsel to 

421 F 2d 213 tlOrh Clr 19701 United States Y Glbron 146 F 2d 119 110th Clr  197ll 
W o l f m d r  LnhtedStates 4 0 l F  Z d 3 3 1 1 1 0 t h C l r  19681 
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waive  one of t h e  defenses.  even if  raised.'?* The posit ion in military 
practice prior t o  1975 seemed to be that.  if t he  accused denied the 
act  charged he  was virtually barred from pursuing any affirmative 
defense such  as en t r apmen t ,  self-defense.  accident,  o r  coerc ion  
This made  the  mili tary rule much more  restrictive than  tha t  fol iae-  
e d  in any civilian lurisdiction 

The  first  mili tary case  t o  deal with the  subject w a s  apparently 
Cmted States v Jones'sE decided in 1955. In  Jones. the accused 
presented defenses of denial  and  mistake.  which the  Air Force 
Board labeled as not merely alternative defenses b u t  inconsistent 
ones The board hastened to add  tha t  such inconsistent defenses 
mighc be permissible in the  mili tary I t  specifically noted that.  
al though there were conflicting opinions in the  c l r l l ~ a n  lurlsdie- 
L ~ O ~ S ,  t he  general rule appeared 10 be tha t  inconsistent defenses 
were permissible.  The  board.  however. h a s  able to a ~ o i d  squarely 
facing rhe issue by ruling tha t  mistake had no t  been raised by the  
evidence 

The  next cases to deal with t h e  subject were United States v 
DesroeI6' and L'nited States V. Snyder, a' both deeinded in 1956. In  
these two cases. t he  issue W B Z  whether a defendant  in a murder  ease 

S v c h r u l i n g i ~ a e m ~ n c o n f l i c r i i r h r h ~ m i l i i a r y r v l ~ f h s f  i i t h e r e l i a n )  aiidenceof 
B defense IO uhich rhe court could a t t a c h  crednhllny I \  should be the mhlecf o i  ID 
5 l r u ~ l l o n i  UniledSraraiv Swain.  B C  M i 387 2 4 C  hl R 197 119571 Furthermore 
an? dovhf *herher such defenses %DIP ramd should he m a l i e d  ~n fs,or of the BC 
cvsed United S t a t e p i  Srafen 6 1  J 27s IC \I 4 1919) 

".Unitid Stars . ,  Huhhard, 13 C V A 33 C \I R 181 119631 United Sfatoz x 
B o u e r i  3C\1A 615 I ? C \ I R  33119 n x e d S t a t e r v  Crabtree 32 C $1 R 6 5 2  
(i B A 19631 

. .. . . ~  . . . .  

' 20 C hl R 869 ,A F B R 19681 
' 6 C V X  6 8 1  2 1 C l l R  3119561 
1'6 C \I A 692 21 C hl R 11119661 
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could asser t  both self.defense a n d  voluntary manslaughter  The 
Court  of Military Appeals  s ta ted t h a t  the well settled rule I" 

military and civilian courts  w a s  t h a t  these defenses were permitted 
because they are not  inconsistent The heat of passion which 
reduces murder  t o  voluntary manslaughter  m a y  certainly be 
engendered by the fear  of an impending at tack.  Therefore ,  the 
defenses are mereiy alternative."i 

In Snyder,  the  court  added,  a lmost  as  an af ter thought .  "Of 
course. defending counsel m a y  argue al ternat ive and inconsistent 
theories." b u t  noted t h a t  the judge ( then law aflicerl could point out  
the potential dangers  in such B practice 1 9 n  

In  the 1957 ease of United States v. M c G i e ~ n , , ~ ~  the Court  of 
Military Appeals  was faced with a general denial and a claim of en- 
t rapment  I t  adopted with little discussion the general rule t h a t  en. 
traprnent was not  avai lable  t o  one who denies t h e  commission of 
theoffense 

The MeGlenn rule was followed a n d  broadened the next  year  ~n 
L'nited States v.  Bowie."' Bowie adopted the MeGlenn rationale 
and language. and added a6 alust i f icat ion the oft repeated rule that  
the invocation of entrapment  necessarily assumes t h a t  the act 
charged w a s  commitred. T h e  Bowie court  then adopted language 
from United States v.  Kaise i  "It is difficult to conceive of B compe. 
tent  a t torney arguing to B court  and jury t h a t  the delendant  did not 
make the alleged sale, b u t  if so, he was entrapped " ' ( j  

-'Also see United Staces v Judkma, 1 4  C M A 452. 31 C 1% R 232 119611. Knifed 
States I Roman PO C hl R 561 IA B R 19671. United States b Waldran. 9 \I J 611 
ih C iil R 30 June 19601 

The Court a i  >l i !~ f s iy  Appeals applied a similar factual m a l y s i a  I" United Srates 
c Kvchinaky 17 C !d A 93 37 C.hl R. 367 119611 Kurhmiky w a s  charged a i l h  
larceny a f  fvnda The defense pmflered two theonel .  that the funds nere taken by 
ochers, and thai the funds were losf duo to Kuehmrky'r negligence The U a v y  Baaid 
o f  Raviea termed the two defenses i noan i io t~n l  buL the Caurl a i  Military .4ppealr 
Iaid no The fuo defenses ~ e i s  obverse side3 of rhe asme coin I P ,  rheli by others 
VIS made p o m b l e  through appellant's negligence 

: - 2 1 C  bl R 11 a t 2 2  
' 0 8 C \ I A . 2 8 6  2 4 C M R  9611951l 
i 3 C \ l A  2 2 8 . 2 6 C h l R  5119581 

- -Id at  11 Umted Statss Y Kaiser,  138 F Zd 219 17th Clr 19441 Also see Lnlfed 
States,  U ' a d d e l l . 4 6 C I R  7 2 6 l A C M R  19721 
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The .MeCienn principle influenced the acceptabili ty of other 
defenses besides entrapment.  In 1963 the  Army Board of re vie^ ~n 
Unired States v .  Crabtree"] applied .MeGlenn m a case involwng B 
denial  and  the deiense of Coercion or du res s  The  board held that.  
like entrapment.  coercion or  du res s  necessarily assumes  the  act  
charged was committed,  and  therefore the  defense  was  not 
available to one who denies the  commission af the offense 

This principle chat a denial  is fatally mconsistent with certain ai-  
f irmative defenses was next  extended t o  self.defense In the  1963 
case of United States  v Duekworth.'a' the court rules t ha t  self-  
defense is a plea in confession and  a\oidance and  IS not raised 
when the  accused denies the  BCL E x e n  though self-defense m a y  
seem to haxe  been raised. t he  broad language of t he  case indicated 
that.  under  any  circumstances.  seWdefense would not be permitted 
if t he  accused denied t h e  act .  Such  B ruling placed the mili tary in a 
distinct minority among criminal jurisdictions Notwithstanding 
th i s  minority view. Duckworth w a s  followed six years later in 
tinited States i,. R i m B ~  uhere  the  accused again denied the ac t  
Istabbingl. bu t  self.deiense u'as raised by other evidence I"un. 
mistakeably raised," m t h e  opinion of Judge  Ferguson In his dis. 
sent)  The  court  ruled tha t ,  since rhere was a denial rhere was n o  
seli-defense issue 

The application of t ha t  l imiting principle reached i ts  zenith in 
United States Y. Bellamy in 1973.'" In Beilamy, self-defense and  
denial  were again no t  permitted.  bu t  the m o r t  went further and  raid 
tha t ,  even though there w a s  some evidence tending to raise t he  
defense of accident. t ha t  defense was not available either in l ight of 
t he  defendant 's  denial.'2i 

In LTmtedSrstes Y R i m  houe\er .  in dicta.  t he  court  had o b s e r v  
ed chat. ~n addltion to self-defense instructions,  rhe defense had re. 
quested instructions chat t he  defendant h a s  not mentally compe- 
tent.  The l a w  officer had refused. saying such defenses -ere in- 
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consistent The court. citing United States v.  Harbin, and 
Whittaker Y. United States. stated t h a t  such instruct ions would be 
permissible since inconsis tent  defenses are allowed 

A similar s i tuat ion occurred in 1972 in U m t e d  States V. Walker'a3 
In  that  ease ,  the  defense counsel h a d  requested instruct ions on self. 
defense and insani ty .  The court  s ta ted t h a t  such defenses are in. 
cansir tent  because one contemplates  a ra t ional  and volitional act ,  
while the other  assumes the  inability to know and to adhere to 
lawful conduct.'OY Nevertheless. the court  stated, inconsistent 
defenses are permissible  a n d  proper .  

The mil i tary h a d  adopted t h e  t radi t ional  rule t h a t  entrapment  
was not  available t o  one who denies commission of t h e  crime. 
However. in contrast  with some jurisdictions. 201 military courts  did 
permit  a very limited form of denial to be asser ted with entrap-  
ment .  the procuring agent defense These defenses have been per. 
mitted with no discussion of their  e o n s i s t e n c v . ~ ~ ~  With that  limited 
exception, the MeGlenn principle s tood "unassailed"2c3 unt i l  
L'nitedStstes v.  Garcia in 1975.'04 

" B 2 1 C \ l A  376 4 6 C ' I l R  15011972l 

an i n i t r v c i a r  ~n rho C r r m i n a l i s w  Divisron at  the J A G School 

'"23 C hl A 103. 50 C I R 266.  1 11 J 26 IC \1 A 19751. In this ~ a i ~  the Court of 
\ l l l lfary Appealr affirmed a decirmn of the 41r Farce Court of Military Revier 
which upheld the c a n w c ~ i o n  of Lhe accused by  B q e c i a l  court-martial  The Garern- 
m e n t  ~ p n n e i p s l  r i t n ~ r s w a s a n e  A i r m a n B o w m a n ,  nhopriarta hir L r m ~ a ~ f i ~ n * l t h  
Garcia had been under muemgarmn by .41r Force n m 0 t i c 6  agents The Bwnt6 
recruited Bowman BI an informer b y  agreeing t o  psy him for purchasing heroin and 
m a n i u a n a ,  and b y  telling him that he would receive lenient  f r e ~ f m m f  BJ t o  the 
charger agsinrr him The Court of \Iilifary Appeals was satisfied that the record 
bupporied rho fact  finder's appsrent C O ~ C ~ Y ~ ~ O ~ S  that B a r m a n  did not give false 
teitlmony ID return for payment and Imrency, and that he dld n o t  offer any apecia1 
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United S t a t e s  Y .  Garcia I S  clearly the most  important  milirary 
case on inconsis tent  defenses. IC is the most  expansive t reatment  of 
the subject  by the Court of Military Appeals, and indicates a WLII. 
ingness t o  analyze the defenses presented t o  determine if they.  ~n 
fact .  are inconsis tent .  The opinion. however. does have some con- 
fusing aspects  Garcia uas  convicted of violating an Air Force 
regulation by selling mari juana.  His tes t imony raised the defense 
of alibi b u t  in f inal  argument  the defense counsel also asser ted the 
defense of entrapment .  relying o n  rhe Fif th  Circui t ' s  1966 decision 
in the Sears case. The judge interrupted the argument  H e  stared 
ihat  entrapment  u a s  inconsisrent with the defense of alibi. and he 
expressed doubt  t h a t  t h e  Sears case represented "good l a w  " He 
therefore  refused t o  allow the  defense to  argue entrapmenr.  

J u d g e  Cook,  writing the opinion,  noted that .  on the surface,  alibi 
and entrapmenc appear to be "antithetical defenses ' because one 
expressly denies commit t ing the crime. while t h e  other  necessarily 
admits  the commission of t h e  crime charged Because of this  
"facial Inconrisreney.' the  YcGIenn case and others  h a d  barred 
one or  t h e  other  a i  the defenses. 

The opinion s ta ted t h a t  in S n y d e r  and Walker, the Court  of 
Mil i tary Appeals  h a d  recogmred t h a t  inconsistent defenses are 
allowable and proper J u d g e  Cook next  noted. however. the prae. 
r i d  difficulty a t tending ail inconsistent defenses .  the devastat ing 
effect on the defendant 's  credibility The opinion. however. then 
presented an example to  show that  the defenses m a y  not be in .  
consiscent a t  all b u t  merely al ternat ive The example w a s  8 s  
fallows: Consider  a defendant  who establ ishes ,  by his  tes t imony,  
a n  alibi defense Other  defense witnessesrest i fy  t h a t  they were pre-  
sent  a t  the t ime and place of the sale and averheard the Gavern-  
ment agent e n t r a p  t h e  unidentified person into selling narcotics to 
him The accused's eomplere defense thus appears to be, "I say I 
didn ' t  d o  i t  b u t  if you believe I did,  then I should be acquirred on 
the  basis  of the evidence t h a t  I w ~ i  entrapped."2'i 

In such a case t h e  two defenses are nor so repugnanc Go each other  
" that  disbelief of t h e  f i r s t  necessarily disproves the other  '.IC6 This  

'l'This appears ro bs the same rationale applied in Hansford , United Stsrea .  12 
U S App D C 35g 303 F 2d 218 118621 Hearford IS discussed in Lhe t e x t  above 
note8 138 and 140 I Y P I B  
i c s lM J a t 2 6  S e e a l s a U n i l e d S c a r e i i  H a u s l o n . 1 6 C  M R 3801N C hl K 18721 
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sentence is par t icular iy  confusing because i t  misstates  the general 
rule of inconsistent defenses .  which i s  t h a t  they are mutual ly  ex-  
clusive. (Apparent ly  w h a t  J u d g e  Cook meant  to s a y  was,  "they are 
not  so repugnant  t h a t  belief of the fact  finder in t h e  f i r s t  necessari. 
ly d i s p r m e s  t h e  other.") 

Having cited t h x  example as an instance involving other defense 
witnesses. in which the two defenses  would be permitted. the court  
then makes a s ignif icant  withdrawal  It then assumes,  without 
deciding. t h a t  if  sufficient evidence o f  entrapment  appears  in the 
Governmenr ease, entrapment  m u s t  be considered by the  fact  
finder To allow t h e  entrapment  defense only if raised by the 
Government  is a signif icant  re t reat  from the example t h a t  permit. 
ted the defendant  to  int roduce evidence of entrapment  through 
third parties. 

The Court  a i  Military Appeals  lef t  the McGIenn rule of 1967 
hanging in limbo because it merely raised t h e  issue.2oi It avoided a 
direct confrontat ion with the rule by adopt ing t h e  Sears rationale, 
and by then saying t h a t  entrapment  was not raised in the case. 

The f a c t  t h a t  t h e  entire discussion on inconsistent defenses  ap. 
pears  to be pure dicta  adds t o  t h e  confusing s t a t u i  of the law O n  this  
point. 

After  Garcia. there  have been f e e  cases on the subject. In  the 
1977 case of United States v Miller.'iE the accused w8s charged 
with forclble sodomy The defense at tempted t o  introduce evidence 
o f  consent bur  was not  permit ted to d o  s o ,  since consent  was not 
perceivedta  be a n  isrue in the  c a s e .  The accused deniedthe act. The 
inconsistent defenses presented,  therefore, were denial and con- 
sent .  the same defenses asser ted in Johnson Y .  United States. 
discussed above, decided by the Distr ic t  of Columbia Circui t  m 
1970. The court. however, did not  address  t h e  inconsistent-defenses 
concept. but  s ta ted t h a t  proof of lack of consent was one of the 
elements of the offense the Government  m u s t  prove Therefore t h e  
evidence was re levant  and should h a r e  been presented. Aithough it 
does not discuss  inconsis tent  defenses, the decision clearly permits  

"'1 hl J 2 6  a t  26 The C O Y ~ I  merely stated. Whether Mccleon I concept  II st111 
r m b k  n e e d n o t d e r a i n u l '  Id 
'083 \I J 292 IC 11 h 1977,  
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the accused to present evidence and  argue on the  defenses o f  demal 
and  consent 

~bJ,Iler and Garcia were foilowed by the  Army Cour t  of l l i l i t a ry  
Reviea later in 1977 in CmtedStstes i,. hu t  t ha t  case did 
not Lnvoive any a f f i rma t i i e  defenses.  In .Mason. t he  accused denied 
making  a n  incriminating s ta tement  h u t  declared tha t .  m e n  if made 
the  statement was inadmissible because Article 31 warnings had 
not been given. The  cour t  permitted such "inconsistent defenses 

The mili tary posit ion on the  subject is presently unclear Certain- 
l y  inconsistent defenses.  in general .  are permitted now despite 
an unusually restrictive pas t  The  e x m t  extent of t he  allouance of 
such defenses.  specifically denial  and  entrapment.  is uncertain and  
requires more definition in t h e  l ight of L'nited States v Garcia 

X I .  OBSERVATIOXS A N D  C O N C L U S I O N S  
Although virtually ail there cases have  focused on uhe ther  or  no t  

t he  defenses are i ncons~s ten t .  t h i s  seems to he  an unnecessary 
question. The  ail- important threshold question shouid he. "Are the 
defenses raised by the  evidence?" If t he  answer i s  affirmative. the 
defenses should he argued and  instructed upon regardless of can-  
sisreney This  i s  t he  tradit ional rule,1" but i t  has  not been followed 
regarding inconsistent defenses.  Whether or not t he  judge believes 
the  testimony which suppor ts  these defenses should he  Irrelevant. 
Credibil i ty I S  t he  sole pro i ince  of t he  f ac t  finder:" Once the  
evidence which raises the  issue is presented. t he  judge shauid pro-  
perly instruct t he  p r y  so they may have  "lucid guideposts '  by 
which to judge credibil i ty and e\ a l u a ~ e  t he  evidence 

The  issue. then. becomes, "Are there any l imitations on the  man-  
ner in which an mrons is ten t  defense can he raised?' '  Certainly,  as 

andurnred State$ I, Left 9 hl J 602 < A  F C i f  R 19501 

1 'Tarum 5 United States 88 L S App D C 386 190 F 2d 612 119518, L n i f e d  States 
Y S u a m  6 C h I A  3b7 Z I C H R  397119671 
"Unirod States 1, Suam ivpis n o t i  211 
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Sears. Haasford, and  Garcia Il lustrate,  i t  is best  if one of the 
defenses is  raised by the Government 's  own evidence. Tha t  way the 
de fendan t  can utilize any  support  derived from tha t  80urce without 
the defense's evidence being internally inconsistent. Such govern. 
ment  support  is  not  a lways available,  obviously. If not,  i t  is best to 
rely an third-party defense witnesses to raise the inconsistent 
defense.  This  is so even though the witnesses ' tes t imony might con. 
flier with the tes t imony of the defendant  himself. This  may occur. 
for  example.  in cases  in which the defendant  has  denied the 
shooting hu t  presents witnesses to show that the victim was eharg- 
ing him a t  t he  time he fired.  A t  least  the defendant 's  testimony 
itself is internally consistent.  

As might be expected. the worst si tuation is t ha t  in which the 
defendant  himself serves as  t he  basis of bath inconsistent defenses. 
Such B tactic is often an act of judicial suicide. since it virtually 
destroys the defendant 's  credibility Missouri  has  gone so far as  to 
forbid the defendant  himself from being the basis of both 
defenses.i11 The rationale is  apparent.  I t  would be the height of 
repugnancy to  permit  t he  defendant  himself t o  claim in one breath 
tha t  he did not  f i re  the weapon and .  in  the next  breath,  to claim he 
fired i t  in self.defenne. 

Although the logic behind such a prohibition is tempting. there 
are cogent reasons why such a restriction should not  be imposed. 
First ,  t he  general  rule has been tha t ,  if B defense is raised by any 
evidence. i t  should be the  subject of instruction') '  Second, as 
courts have often realized. i t  is  often difficult t o  distinguish clearly 
what  an accused has  denied from what  he has  admitted."i Criminal  
defendants  do not  testify in accordance with classic definit ions of 
defenses.  They often give rambling,  stream.of.consciousness ac. 
counts  of the episodes in question. The inconsistency in these ac. 
counts  often comes ahout  through the differing lines of questioning 
and emphasis  on direct  and  c rosscmmina t i an .  These blurrings of 

'''State Y Randolph  496 5 W Zd 257 I l l 0  19731 len bmcl An mteresting develop 
menl occurred  m Srste Y Wnght 175 S W Z d  866 1Mo 19131 In t h a t  c u e  rho delen- 
d a n t  denied the B B S O Y ~ .  but the State Introduced hla pretrial statement whmh con 
lainad d e m e n t %  0 1  self-defense The general rule in i l m s o v r ~  in  that the  defendsnt  
himaelf  cannot bo the  basis for both  defenses However.  becsuae the  ewdence  W B S  
part of rho Gavernmenl's CBSB. the f-0 defense8 were allowed 

*"Seeeases oiled nlnofe 211 supra 
"'Staleu f a rmer  212Kan 163 5 1 0 P 2 d l 8 0 , 1 8 4 1 1 4 7 8 1  
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f ac t  do no t  necessarily mean tha t  t he  defendant is lying. A s  has  
been noted, ' often the rush  of even t s  m a y  be such tha t  t he  memory 
1% clouded in such a way as  to blur t he  distinction between what 
might have  and  what did happen 'la 

Third.  and  w r y  much related to  the other two reasons, 1s t ha t  t h e  
f ac t  f inder may accept one portion of t he  accused's testimony and  
reject another portion: Arbitrari ly excluding from consideration 
one partian of t h e  midenee  or not  giving proper instruction by  
i ihich to e\aluste t h a t  evidence reduces t h e  abil i ty of t h e  p r y  to 
properly resolve a case 

The fourth observation IS t ha t  mconsistent defenses are a double. 
edged sirord While they are sometimes viewed as a vehicle 
whereby the  defendant gets "two bites at  t he  apple. ' such 1s not 
a lways what  t he  defendant wants  Often the  defendant has one tr ial  
theory such B E  denial  or  insanity bu t ,  because of other evidence. the 
judge will instruct on self.defense or ent rapment  wnhout  t he  defen- 
dan t ' s  request or even over his objection $ I 3  Such a situation forces 
t h e  defendant himself to complain OD appeal t ha t  inconsistent 
defenses should not be permitted,  or  t ha t  entrapment cannot  arise 
if  t he  defendent denies committing the  crime."i 

The  doubleedged  na tu re  of inconsistent defenses also applies to 
defense counsel Convicted defendants have  been known to raise 
the  issue of inadequacy of counsel on appeal because their  counsel 
did not raise Lnconsistent defenses Csually t he  courts will view 
t he  mat te r  8s  a tactical  decision. not patently unsound. on t h e  part 
of the  defense c o u n ~ e l  In  one case.ii however the  court ruled tha t  

""SLafe I B u m r .  516 P Pd 148,  750 (Or i p p  19731 

' - S e e D a v l r i  Stare 20 * I s  App. 131 101 So 171 119211 G i b s o n "  Stars 1 3 6 . i r k  
520.205SW 89611916~.UnitedSraiei i  Head 6 M  J 640IY C if R 19791 

"*Uniled Stares \ Smith. 407 F 2d 202 i5Lh Cir 19091 P e o p l e ,  Ford, 39 ill 2d 318. 
2 3 5  N E  2 d 6 X  119688 F a r d m u r i m n  o f t h e  Forddecman s e e n o t e 6 6  suypr~ 

"'Ste,'ens Y Uelron 302 F Svpp 968 Ih D Calif 19681 United States \ Stern. 519 
FZd52119thCn 1975, S e e s l r a K a m i  Stare 4RWlo2d212 179NW2d712119701 
"'Springer,  C a l l m i  141B Supp LO19iD l a r y l a n d  1 9 7  
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the counsel h a d  been inadequate  by not raising insani ty  together 
with other  defenses .  specifically with the lack-of-intent defense 
Defense counsel would, therefore  be well advised to consider t h e  
advisabi l i ty  of ra is ing inconsistent defenses. If the determinat ion 
is m a d e  not  io ra ise  them. because. for example,  they might be 
counterproduct ive,  an arrempt  should be made t o  place chat  tactical 
decision on t h e  record a t  Some point 

Inconsis tent  defenses  are eleariy a permit ted tool in American 
jur isprudence Confusion a n d  dichotomy are widely prevalent. 
however, regarding the defenses  of denial a n d  entrapment .  While 
this  division exis ts  i n  the s ta te  courts  i t  is especially pronounced 
in the federal courts .  For  several reasons. the Supreme Court  
should settle the issue of whether  these two defenses  m a y  properly 
be used in combinat ion.  

Firs t .  t h e  present  s ta te  of t h e  law shows a ser ious split among t h e  
circuits a n d  also among t h e  s ta te  courts on a fundamencal r ight  of 
any criminal defendant-the r ight  to present  I t  is nub. 
mit ted t h a t  the present  rule. which requires  a sub silentio admis. 
sion of guilt before entrapment  m a y  be raised, LS a clear infringe- 
ment  of t h e  defendant’s  Fif th  Amendment  rights I t  conditions his  
assertion of the defense on his waiver of his  r ight  against  self. 
incrimination. 

Furthermore.  t h e  present  division permits  police misconduct  to 
go unchallenged in those cases in which t h e  defendant  forgoes the 
entrapment  defense rather  t h a n  solidify a possibly weak Gavern- 
ment  case I t  is a fundamental  flaw in the American system of 
justice if an individual  arrested in San Francisco in the Kinth Cir. 
cui1 can a m e r t  entrapment  while still put t ing t h e  Government  to its 
burden of proof, while a defendant  arrested in Chicago in the 
Seventh Circui t  for the same offense or even a8 p a r t  of t h e  same 
conspiracy can asser t  entrapment  only a t  t h e  expense of his  con. 
s t i tut ional  r ights  Such a dichotomy cries out  for correction. 

“’See e g  People Y Lee,  248 111 64,  93 N E  321 119101 In this ease t h e  defendant 
UBI pmhibrted from presentmg cerram m l d e n c e  because ~f was ~ n c o n m l e n t  u l th  
his denial The cane IC discussed ID the text accompsn)mg notes  66 and 67,  supra 
S e e a l s o r h e c a a e , c i r i d a t n o t e i  112and111  i u ~ r a  
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APPENDIX 

The fallowing s ta tes  have specifically allowed inconsistent 
defenses in the decisions cited: 

Alabama:  Lore  v S t a t e .  16 Ala.  App.  44. 7 5  So 189 (19171 ialibi 
and provocation); but  seeMcCarrall v State ,  294 Ala .  87, 312 So.2d 
382 119751 idenialandentrapmentl  

Arkansas .  Gibson Y. State .  135 Ark.  520. 205 S W. 898 119181 
(denial and self-defense) ;  b u t  see Brown v S t a t e ,  248 Ark.  561. 453 
S W 2d 50 119701 (denial and entrapmentl  

Cal i fornia:  People v .  Perez. 62 Cal  2d 769, 44 Cal .Rptr  326, 401 
P 2 d  934 119651 (denial and entrapmentl  

G e o r g m  Green Y. State .  7 G a .  A p p  803. 68 S.E. 318 i191Ol !demal 
and self.defense1; but  see McKibben v State .  155 G a .  App.  598.155 
S E 2 d 4 4 9  119671 ldenial and entrapmenti. 

Illinois. People Y. Woods. 268 ii E.Zd 246 ill1 19711 iaccident and 
self.deiense1: b u t  see People Y Anthony.  190 N E.2d 831 [ I l l  19631 
idenial and entrapmenti .  

Indiana.  Reed Y State .  141 Ind. 116, 40 N.E.  525 (18961 !denial 
and self-defensel 

Iowa: S t a t e  Y Sloah. 149 I o n s  469, 128 N.W. 842 119101 Idemal 
and self-defensel. 

Kansas .  S t a t e  Y .  J a c k e t t .  81 Kan.  168. I05 P .  689 11909) Idemal 
and self-defensel 

Kentucky:  Morr is  Y Commonweal th .  46 S.W 491 IKy. 1898) 
(denial a n d  self.defense). 

Louisiana: S t a t e  v Harrington.  332 So 2d 764 ILa. 19761 idenial 
and entrapmentl .  

Maryland:  Bartram Y State. 33 Md.  A p p  115, 361 A 2d 1119 
119761 ldenial and provocation1 
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Massachuset ts :  Commonweal th  v .  Barton,  367 M a s s .  515. 326 
N E 2d 886 119761 (accident a n d  self.defense!: but see Cam- 
monwealth v Mains. 374 X.E.2d 576 (\lass 19781 (denial and se l f -  
defense1 

Michigan: People i H a n s m a .  84 Mich A p p  308, 269 Z W.2d 604 
Ihlich. 19781 (alibi and intoxicstionl, but see People Y. Davis .  53 
Yich.  A p p  94, 218 N.W 2d 787 (19141 !denial/ageney and entrap.  
ment! 

Missouri: S t a t e  v Wright. 352 410. 66,  175 S.W.2d 866 119431 
!denial and self.defense!: but see S t a t e  v .  Sykes, 478 S W.2d 387 
( M o .  19721 (denial and entrapment) .  

New Jersey: S t a t e  v. B r a n a m ,  161 L J .  Super. 53, 390 A.2d 1186 
119781 !demal and entrapmentl ;  but  see S t a t e  v. Johnson.  90 N . J  
Super .  105, 216 A.2d 397, sff'd. 46 N J .  289. 216 A.2d 392 Idemai 
and entrapment!. 

New York: People Y .  Chambers .  56 !disc.Zd 683. 289 N.Y.S.2d 
804 119681 (denial and entrapmentl  

ZTorth Carol ina:  S t a t e  v. Green. 218 U.C. 660, 12 S.E.2d 238 
119401 laecident a n d  self-defense!: but see State  ii Boles. 246 N.C. 
8 3 , 9 7  S.E 2d 476 119571 (denial and entrapment! 

Ohio: S t a t e  v Rodriguez. 110 Ohio App. 307, 13 Ohio Op 2d 79, 
169 N.E.2d 444 119591 !accident and self-defense), but see State  v 
Hsie. 36 Ohio App 2d 299, 66 Ohio Op.3d 99, 303 N.E.2d 89 119731 
!denial and entrapmenti  

Oklahoma:  Harrison v. State ,  461 P.2d 1007 !Okla. Cr. 19691 
(denial and self.defense!: but s e e S m i t h  v State ,  22 Okla Crim. 383. 
212 P. 1012 119221 ldeniai and seif.defensel. 

Oregon. S t a t e  v .  Y e B r i d e .  599 P.2d 449 !Or. 19791 [denial and en. 
t rapmenti  

South Carolina: S t a t e  Y. Taylor. 261 S.C.  437. 200 S E.2d 387 
(19731 (denial a n d  seif-defensel 

S o u t h  Dakota:  S t a t e  V. Xelson. 228 N W.2d 143 (S.D 19751 
ldenial and entrapment)  
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Texas:  Garcia  Y State .  492 S.W.2d 692 !Tex. Cr A p p .  19731 iacci- 
dent and self.defense1: but see Reed v. State ,  421  S.W.2d 116 iTex 
Cr. App. 19671 idenial and entrapment)  

Utah.  S t a t e  v .  Taylor .  699 P 2d 496 (Utah 19791 (denial and en- 
trapment1. 

West Virginia. State  v Knight. 230  S.E.2d 7 3 2  iW.Va 1976) 
[denial and entrapmenti .  

Wisconsin. S t a t e  Y Arnundson, 69 Wis.2d 564, 230 N.W.2d 7 7 5  
119751 !coercion and entrapment) ;  but see Lester Y State .  228 Wis  
631,280 Y W 334 !I9381 (accident and voluntary manslaughter  per. 
mitted b u t  not self-defense1 
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GUSTAVUS ADOLPHUS A N D  

MILITARY J U S T I C E *  

ByLieutenant  ColonelNorman G .  Cooper” 

The great warrior k ing of Sweden, Gvs tavus  I1 Adolphus 11594- 
16321, is best known for his  tactical and organizational genius. 
displayed during the Thir ty  Years’ War and in other conflicts An 
important part of his program of reform of the Swedish army was 
an emphasis on improved discipline. embodied in the Articles of 
War of 1621. Harsh and primitive by today’s standards, the code 
represented in i t s  time B great improvement over the arbitrary and 
cruel disciplinary practices which were commonly employed in 
European armies 

In this short article. Lieutenant Colonel Cooper reviews the 
achievements of Gustavus Adolphus. with emphasis on the Ar. 
t i d e s  o f  War He offers comments on the relationship between the 
Articles and today’s Uniform Code ofNi1i tary Justice 

I .  GUSTAVUS ADOLPHUS: 
FATHER OF MODERN DISCIPLINE 

Gustavus A d a l p h u s  is r e c o g n i z e d  as B brilliant figure in m i l i t a r y  
h i s t o r y ,  a l e a d e r  who r e v o l u t i o n i z e d  t h e  O r g m i z B t i o n  and t a c t i c s  of 
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seventeenth century a rmies  as "the true originator of the concept 
of t he  combined arms team which is t he  basis of all modern tac- 
tics."' Less wel l  known 1s t he  fact  t ha t  he played an m p o r r a n t  role 
Ln t he  evolution of military 1uStice. The  mili tary Z U C C ~ S S ~ E  of this 
mos t  famous  of Swedish warrior kings were due  no t  only to his skill 
in the employment of men end arms bur to the discipline of h i s  
forces G u s t a w r  achieved h i s  Yictories with armies whore 
members were disciplined strictly bur  fairly under  express codal 
provisions and  procedures.  specifically those of t he  Swedish Ar- 
ticles of U'ar of 1621. .4n examination of these articles and their  im- 
pact on t he  evolution of military justice provide insight into our  
present sys t em,  a sys tem under stress as It operates to maintain 
discipline in B modern volunteer a r m y  

Gustavur  Adalphus  V B S  born December 9 ,  1594, in Stockholm, 
Sweden He received an excellent education and 8s a youth was at.  
tracted to miii tary a f f a i r s  In  1609,  follawmg a t ruce in t he  Dutch 
w a r s  with Spa in ,  many soldiers came to Sweden to  offer their  ser- 
vices Before h i s  seventeenth birthday Gustavus was leading 
Swedish troops against  Danish invaders Thereafter.  with feu in- 

]The leadrng au thor i ty  o n  G u r i a i u s  4 d a l p h u s  i b  Michas l  Rober t s  u h o i e  iua. 
i a l u m o w a r k . G u r t a i u ~ A d o l p h u i  A H i s f o r )  o f S w e d e n ,  1611 1632 ~ s c h e d e t i n i r i v e  
history of Gusraiwi  and h l r  umes %alter Harre I The Hlrlary of Guiravus 
Adolphur  K i n g  of Sf i sden  S u r n a m s d  rho G r e a t  118071. rsfleci. Proteitsnr English 
hero w r i h i p  of Guntauus bur E replete with s tory and  detal1 Fmally K h  
.Ahnlund 8 Guiraxui Adolphus  the  Great i lS101.  t rans la ted  b y  Michael Rober t s .  pro- 
\ i d e a t h e  hesrpol i t ica l  anal?al iofGuira,ua'relgn 

G u i r a v u s  %,ab an avid  s t u d e n t  of the  expmeneer of rhe ie  a a l d m o .  a n d  Lralned for 
i ~ w r d l  monrhs under Counr J a k u b  P d e  l a  Cardia 11585.16521 r h o  " a s  B 

dis t inguished  io ld ie r  under  P r m e  \ launce o f  Orange 11667-1626l 85 -e l l  a3 ~n 
Swedish  s e r v m  la ter  hils Ahnlund Gustaius 4dolphus  the  Great at 39 119101, 
t r s n r  hu  Michael Robert. 

G u l r a v u s  %,ab an avid  s t u d e n t  of the  experience3 of rhe ie  aaldiero. a n d  t ra ined  f o r  
l F Y D l d l  monrhs under Counr J a k u b  P d e  l a  Cardia 11585.16521 r h o  " a s  B 

dis t inguished  io ld ie r  under  Prmce \ launce of Orange 1166;-1626) 85  *ell a3 ~n 
Swedmh SerV Ice  la ter  hlls Ahnlund Gustaius 4dolohus  fhp G w a l  at 39 119401 
t r s n r  hu  Michael Robert. 
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temuptions.  Gus tavus  Adolphus  was engaged in extensive fighting 
in Russia,  Poland ,  and  finally Germany He was wounded many 
times and  ult imately slain in 1632 on the battleiield at  Lutzen. the 
scene oi one of his mos t  famous  victories in the  Thirty Years War.  
Well  before h is  campaigns in the European  heartland, Gus tavus  
Adolphus promulgated his Articles of War to  maintain order in h is  
armies, armies which were remarkable for good behavior in the 
cruelest o i  wars ,% thereby earning Gustavus recognition as  "the 
father of modern mi l i ta ry  discipline."' 

11. THE ARTICLES OF WARl1621) 
In J u l y  1621, Gus tavus  Adolphus  embarked  for the seige of Riga 

and ,  as par t  a i  h i s  prepara t ions ,  promulgated his famous Articles 
of War.  The  one hundred  and  sixtyseven provisions of the  Articles 
of War were to  govern Gus tavus '  troops during their numerous 
campaigns in the  European  continent Gus tavus '  armies were 
notable in many ways ,  but especially in their disciplined behavior- 
"compared to  his, o ther  armies of the t ime were barbarians." 'Un. 
doubtedly,  this disciplined behavior stemmed f rom Gustavus '  own 
charismatic leadership. He was the  embodiment of the civilized 
warrior. aggressive to  the  point of recklessness. experienced, in. 
novative, and  manifesting a noble presence 

Gustavus  not only authored h is  awn disciplinary rules. but  ap. 
parently sax' to  their enforcement an one occasion. Article 84 of the 
Articles of War  forbade dueling upan  penalty of death. This did not 
deter two officers from requesting permission of Gustavus to  car ry  
out a duel as a matter of honor.  After severely berating the two,  
Gustavus reiented and  said h e  would personally attend the afiair. 
At the t ime and  place specified G u s t a ~ u s  arrived with a small  body 
of infantry and  summoned his 'p rovos t  mar t ia l '  or  executioner. 

of this book with him during the Thirty Years B a r  P i t e x  Ksrrren, L a w ,  Soldiers 
andCombatlS 119781 

?SceC V B ~ d g e w o o d . T h o T h i r r y Y e a r s f f a r 1 1 9 6 1 1  The A r t i c l e i o f W a r a f  1621 are 
e lso  discussed brief ly  in The Court-Mamel A n  Historical Survey 87 \I11 L Rev 
129,  132-38lwmler 19601 byhlaiorDavidA Schlueter 

%eor$eB Davis . ~ T r ~ a t i i e o n r h e M i l i t a r i  Lax of t heUni fcdS t s t s s  a t i i  119061 

'J Snedecker A Brief History of Caurrn.hllartial9 119541 The king 01 Poland Sigis 
mvnd I11 who w i s  B  COY^ of Gusfarus had been k m g  of Sweden u n r d  hlr forelble 
dethranimentin 1600 andtried for many ) e a r l  toragain hi i losrtrt le  
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Bidding the two officers t o  begin their duel, he  instructed the exec". 
t i m e r  t o  dispatch t h e  victorious duelist on t h e  spot  This  had the 
desired chilling effect and the two off icers  were reconciled Lm. 
mediately E 

The T h i r t y  Years War WBS a p e n a d  of savage excess in warfare. I t  
was also a time of religious fervor. and Gustavus personally a n d  
publieiy supported the la t ter .  In his  forces, daily prayer  seri'ices 
were held and "Gustavus Adolphus was the  f i rs t  leader t o  comms-  
sion chaplains  " 9  The preface t o  the A r t i d e s  of War and the f i rs t  
sixteen Articles deal  specifically with religious requirements and 
the regulation of chaplains .  The f i rs t  ~ e v e r a l  u t i d e s  of Gustavus '  
Code provided death BS punishment  far  dishonor of God by deed or  
word, with other  punishments  failing upon soidiers and minis ters  
alike who missed prayer  8ervices The chapiains  were held t o  good 
conduct  under  G u s t a v u s '  articles, but  were not  subiect to command 
influence. in t h a t  they *'ere appointed and discharged only with the 
approval  of t h e  King 's  own 

Gustavus also saw to the physical well.bemg of his troops and i s  
credited as the  creator  of field hospi ta is  l1 The Articles of War rein. 
forced G u s t a v u s '  concern far  his  t roops.  providing, for  example,  
for discharge upon proper  application due to sickness or  injury. 
and for punishment  for commanders  who withheld subsis tence 
from their  t roops.  Finally the Articles of W a r  encouraged discipline 
by prohibi t ing plunder .  a b u s e  of "churches. coiledger. Schooles or  
Hospi ta ls . ' '  or mistreatment  of noncombatants." From the moment  
that  G u s t a v u s  Adolphus personally promulgated the Arcicles of 
War to govern his forces, "[ l jnternal  discipline was and remained. 
very high."'] 

'J Snedecker, suprsnoie I ,  a t 8  
',Code of i r t i c lor  of King Guslavur idalphvs  a1 Sreden 116211 translated and 
pirnled in Ward 8 ' Animsdi\sriians of Warre London. 1639, cited in William 
Ulinihrop.Mil i fsryLswand Precedenri90712d ed 19201 

' C  R L. Fletcher G u n t s ~ u a  Adalphun and the Srruggle of Protestanfilm f o r  Ex- 
latenee 126 118901 
'w wlnthrap,  supranate 10 at907 
'hl ichaelRaberts ,GuJfavuJAdalphui  sndrhe r i s e o f  Sweden 109119131 
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111. COURTS-MARTIAL 
Gustavus  Adolphus'  Articles of W a r  are cited by legal historians 

BS providing "the rudiments  of what would become a reguiar 
judicial process for the  ascertainment of guilt and  the  assessment 
of punishment through tribunals denominated as courts or  councils 
of war,  or cour t smar t ia l . ""  Of course. the origins of courts-martlal 
have root8 deep in military h is tory .  The  Romans had  specific laws 
GO govern rheir legions. the iueda l  system provided for military 
jurisdiction in the  form of a Cour t  of Chlvalry. 'i  and various Euro-  
pean sovereigns had  written codes with forms  of courts-martial 

In England ,  after the  Cour t  of Chivalry ceased to function as a 
mihtary  tribunal. military law w a s  exercised under special commis. 
sians granted by the  king. These commissions authorized com. 
manders  to enact ordinances to govern their troops. and officers 
were appointed to  s i t  as  judicial tribunals. These military courts 
had pleiiary powers Howeuer. they  could be convened legally only 
in t imes of w a r  

From 1626 to  1628, King Char les  I of England sought to bring E ~ P  

tain offenses under military law and  cour t smar t ia l  otherwise, but 
was forced to  relent under  Par l iamentary  pressure During th i s  
critical period of conflict between Crown and  Parliament,  
Gus tavus  Adolphus '  Articles of War were published in London. in 
1639. Gus tavus '  code was to  serve 8s a madel for future English 
military codes. partly because 5 0  m a n y  British soldiers had served 
with Gus tavus  on the  continent and  were satisfied with the  effects 
of the Arricies af War of 1621." 

'Joseph 9 Bishop,  J r  . J u b t l ~ e  Under F i r s  5 119741 

'The E a r l  Harihal W B ~  one of t h e  m h t a r y  officials w h o  p'esided eve7 rhe C o u r t  of 
Chwslr)  I" England,  ~n 1621 I! became known 8 ,  Marshal I Court. Hence the 
ongin of the k i m  court-martial ' according $0 one autharitr Snsdecker mpre nore 
7 at 13-14 

-In 1632, t h m t y f i o  calonela fifty two lieutenant c ~ l o n e l ~  and fourteen maims 
lmasily Scot81 * i r e  s s r n n g  x n h  Ousrauus' forces Seeoiarge YscMann, Gumvus 
A d o l p h u i  The Korrhern Hurricane 129 / n  d 1 
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I V  THE ARTICLES OF W A R  (1621) A \ D  
THE UNIFORLI  CODE OF MILITARY JUSTICE 

G u s t a r u s  Adolphus Articles of W a r  of 1621  re considered a 
recognizable ancestor of the  Brit ish Articles of War ahd  the 
American Uniform Code of Mili tary Justice ' ' I ?  They provided 
regular procedures for t he  maintenance of discipline. Offenses were 
set  out in detail  and punishments were specified Many offenses. of 
course, were peculiar 10 t he  t imes.  For example,  "weapon.turners.' 
those who claimed the  power to  insure invulnerabili ty through 
magic. were punished under  Gus tavus '  code ' 9  

Of more significance is t ha t  t he  Articles of War conrain provi. 
sions which a r e  critical features of modern mili tary justice 
Gus tavus '  code addressed offenses which. although not  speciiical. 
ly ennumerated, -ere "repugnant to Mili tary Discipline ''L To. 
day ' s  Uniform Code o f  Mili tary Justice" ~ o n t s i n ~  similar 
language. wherein "all disorders and  neglects to  the  prejudice of 
good order and  discipline in the  armed forces '  2 2  are punishable by  
courts-martial .  Such  a braad  general u t i d e  for  punishing other- 
wise unspecified offenses contrary LO military discipline W B S  a n  
essential  pa r t  a i  t h e  Brit ish Articles of War  I t  was adopted in the  
American mili tary codes. surviving consti tutional attacks on i ts  
vagueness 2. 

' 1 O L S C  5801840119761 
-10 L S C 5 8 3 1  119761 

l o  a t  920 See a i m c h a r l e a  M Clode Adminisriairon af  Jvatice Underililitary and 
\ larl lal  Law 1 2  12d ed 1874, Clods notes thar.  ~n rho Brir i rh  coder of 1639 and 1642. 

for  ouninhina >ndefmitelycr i rner  f o r  u h i c h  no t h e  l a i f e l a u i e  in each code was 
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Although G u s t a v u s '  code was undoubtedly harsher  ~n terms of 
punishment  la quarter  of t h e  offenses being punishable  by death? 
t h a n  our present  mil i tary code. it reflected t h e  needs of the time. 
"The severe mili tary punishments  . largeiy had t h e n  origin in 
the penalties devised by t h e  free companies for their  own protec. 
tion against  t h e  vagaries  of the more boisterous and unscrupulous 
of their  number."'8 Nevertheless ,  G u s t a v u s '  code was tailored to 
balance punishments  against  the offenses committed. Thus.  01- 
dinary punishments  included bread a n d  water, confinement. and 
shackles. b u t  no flogging, while serious offenses such as violence t o  
women a n d  plunder  were punishable  b y  death.]' The Uniform Code 
of Military Just ice  is likewise restrictive as  to punishment ,  flog& 
ing and other  "cruel a n d  unusual punishments"  being specifically 
p r o h i b i t d Z 8  The Uniform Code of Military Just ice  even paraliels 
Gustavus '  concern with dueling, in providing for punishment  for 
one who "fights or  promotes. or  is concerned in or  connives a t  
iighting a duel. o r  who, having knowledge of a challenge sent  or 
about  to be sent ,  fails t o  report  the fact  promptly to the proper 
authori ty . ' ' "  

Not only did G u s t a v u s '  code deliniate specific offenses and 
punishments .  b u t  i t  p r o w d e d  order ly  procedures far t h e  ad. 
minis t ra t ion of mil i tary justice. T h e  Articles of War established ' ' a  
regimental c o u r t m a r t i a l .  of which the regimental commander was 
present .  a n d  'asseisors' elected by the regiment were members  ' ' x  
A permanent  general court-mart ia l  w a s  also created,  with the 
Swedish royal  marshal  presiding a n d  high ranking oiiicers sitting 
as members." Provost  Marshals  could arrest  and bring offenders  

soclecy," in ~ u i l a i n i n g  the provlalanh of Lhe general ~ r r i e l e  Article 131. Uniform 
Code of Military Justics 

'?C Wedgeuood. supienole5. a t 2 5 5  
'-G \ l a c M a n n , i u p i a n a r e 1 7  a t 5 7  
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to court. bu t  could no t  execute anyone except for resist ing arrest 
Finally.  t he  sys tem provided tha t  "an appeal could be had  t o  the  
higher cour t  if t he  lower court  was suspected of being partial"13 and 
"accused men had  the right of , final appeal t o  t he  monarch."1' 

I \  OL. 92 

Gustavus '  dua l  system of courts, ' ' a  high Court  and a lower 
Court."li i s  essentially paralleled today  in t h e  forms  of special and 
general cour t smar t i a l .  the former of limited jurirdietmn with the  
l a t t e r  reserved far more serious offenses lb Also, t he  Uniform Code 
of Mili tary Justice provides tha t  "[Slo cour tmar t i a l  sentence ex- 
tending t o  death or involving a general  or  flag officer may be ex. 
ecuted until  approbed by  the President. ' '3 '  providing a last appeal 
similar t o  tha t  in Gus ta iws '  code. 

One malor difference between Gustavus  code and  our  present 
Uniform Code  of M i l m r y  Justice i s  t ha t  civil cases were heard by  
GustaLws' courtsmartial, while application of t he  modern code is 
limited LO criminal c m e s  Specifically,  under Gur tavus '  code, "the 
regimental  cour tmar t ia l  tr ied cases of theft .  Insubordination, 
cowardice and  all minor o f f enses ,  t he  standing court-martial  tr ied 
cases  of treason and  other serious offenses. and  heard civil cases 
within the  a rmy ' ' I t  Otherwme. Gus tavus '  courts and modern 
courts-martial  have  m a n y  similar procedures.  including prowsmns 
for oathel' and  the keeping of records.'O Finally.  Gus tavus  code 
provided tha t  every regimental  commander read the  Articles of 
W a r  t o  his troops once a month ', while today  provisions of the 
Uniform Code  of Milrtary Jus t icemust  beexplained to soldiers ' 1  

' I d  

'Schlueter supranate 5 ,  at 136 n 13 
"Lynn \ I o n r ~ o s s  W a r  Through the Ages 2 6 7  13d ed 19601 
"Article  138.  Code o f  King Gusraiur Xdolphui of Sueden ,16211 cited an W b i n  
thrap svpranarelo a t 8 1 5  

1 I O U  S C  9E18.81911876l  
" I O L S C  5871119761 
"J  Snedecker i u p m n o t e 7 , a r 9  

' - A r m ~ l e ~  144-116. Code of king Gurtm%ur A d o l p h v i  ai S x e d c n  116211. cited ~n 15 
i i ' inrhrop supraoatel0 a t 8 1 6  Compare1OLSC 0842119781 

i r&rr ic ls 167 Code of King Gu3ravui  Adolphui of Sueden 116211 ci ted 10 I\' Win 
throp ~ ~ p r ~ n o f e l U , a t 9 1 6  CampsrelOU S C  1628119768 

"It Ernest  Depuy and Treior D v p u y  The Enc)clopedia 0 1  hliliisr) History from 
3500 B C t o r h e  P r e s e o r 5 2 9 l R s i  sd  19771 
" 1 O U S C  9937,19788 
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V. GUSTAVUS ADOLPHUS: PROGENITOR 

OF MODERN MILITARY JUSTICE 

Gustavus Adolphus '  l ame a s  perhaps  the  greatest ieader in the 
revolutionary deveioprnent of warfare in the seventeenth century'l 
overshadows h is  more permanent  contribution to  the development 
of modern armies, tha t  of a disciplinary code which gives meaning 
to  command and  control. G u s t a v u s '  Articles af War of 1621 
"inaugurated the history of modern military justice."'* They ,  in ef. 
fect, formalized recognition 01 the  "four moral v i r tues  necessary t o  
any army: order ,  discipline. obedience,  and  justice."'j Gustavus 
Adolphus was not only a great soldier, bu t  a t rue  military genius 
whose Articles of War of 1621 are the  foundation upon which i s  
structured mili tary justice today. 

"Seehllrhael Roberts The Mditary Rerolvrlon 1560-1660 119561 
"J Bishop suprsnote14,ar5 
'IBarbaraW Tuchman, A Distant Mirror  576 119781 
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PUBLICATIONS RECEIVED AND BRIEFLY 
NOTED 

I .  INTRODUCTION 

Various books,  pamphlets ,  tapes.  and  periodicals, solicited and un. 
solicned. are received from time to  time a t  t he  editorial offices of 
the Military Law Review With volume 80, the Review began ad. 
ding short  descriptive comments  to the s tandard bibiiagraphic in- 
formation publ ished in previous volumes. These comments are 
prepared by the  editor after brief examinat ion of the publications 
discussed. The number of i t e m  received maker  formal review of 
the great major i ty  of them impossible 

The comments  in these notes are not  intended to be interpreted 8 8  

recommendat ions for or against  t he  books and other writings 
described. These comments  serve only as information for the 
guidance of our readers  who may want  to  obtain and examine one 
or more of the pubiications further on their  awn initiative 
However. description of an item in this section does not preclude 
s imultaneous or  subsequent  review in the  Xi l i ta ry  Law Review. 

Uotes are set forth in Section I\', below, are arranged in 
alphabetical  order by name of the first  author  or editor listed in the 
publication, and  are numbered accordingly. In  Section 11. Authors  
or  Edi tors  of Publ icat ions Noted, and in Section 111, Titles Noted. 
below. the number in parentheses  fallowmg each entry is the 
number of the corresponding note in Section I\' For books having 
more than one principal author  or editor. ail authors  and editors are 
listed in Section I1 

The opinions and conclusions expressed in the nates in Section 
IV are those of the editor of the Military Law Review They do not 
necessarily reflect  the views of The Judge  Advocate  General's 
School, t he  Department  of the Army,  or  any  other governmental  
agency. 

11. AUTHORS OR EDITORS 

OF PUBLICATIONS NOTED 

Baker. A D . ,  111. ~ r m s l . .  end Jean Labayle  Couhat, ed , Combat 
Fleets of the World 1980/81: Their Ships, Aircrafts,  and Arma-  
ment INo. 6.1 
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B i n k i n .  M a r t i n .  a n d  I r e n e  Kyriakopoulos .  Paying the Modern 
Viii tary [ S o  11 

B l a t t m a c h r .  J o n a t h a n  G a n d  A r t h u r  >I M i e h a e l s o n .  h c o m e  Taxa- 
tion ofEstsresand Trusts IS0 131 

Connel l  Royal W . L C D R .  a n d  Y A D M  W i l l i a m  P \ lack ,Tava/ 
Ceremonies. Custami and Traditions, 5th edition 1x0. 121. 

Connolly. Paul R J . ,  a n d  Patricia A L o m b a r d .  Judicial Controls 
and rhe C,wl LitigativeProcesi Motion3 IS0 21 

Conr,. Tom. a n d  Science A c t i o n  Coalitmn. Consumer's Guide to  
Cosmetics 1x0. 31 

Cooper. G M i c h a e l .  111. e d i t o r .  a n d  Satianal  College far C r i m i n a l  
D e f e n s e .  Death Penalty Reporter iNo 41 

C o t c h e t t .  J o s e p h  W . a n d  - \ m o l d  B .  E l k i n d .  Federal Courtroom 
Evidence iNo 51. 

C o u h a t .  J e a n  Labayle, e d .  and 4. D .  Baker  I11 t ransl . ,  Combat 
Fleets of the W-o'oild 1980/81.  Their Ships. Aircraft. and Arm*. 
ment 1x0 61 

D r a k e .  W Homer. J r . .  J u d g e .  a n d  A  L. h l u l l i n r .  J r  , Bankruptcy 
Practice for the General Practitioner iNo 71 

D u n n i n g .  J o h n  H  , J o h n  hl S t o p f o r d .  a n d  Klaus 0 H a b e r i c h .  The 
U'oridDirectoryof.Mu1tinationai Enterpnses I N O  221 

E i k m d .  A r n o l d  B  , a n d  J o s e p h  5%' C o t c h e t t .  Federal Courtroom 
Evidence 1x0. 51. 

F r i z z e l i .  D o n s l d s o n .  D , Colonel. a n d  P r o f e s s o r  W. S c o t t  T h o m p -  
son,  e d i t o r s .  The Lessons of l letnam ISo.  251 

H a b e r i c h .  Klaus 0 ,  John hl S t o p f o r d .  a n d  J o h n  H .  Dunning. The 
Worid Direciory of Multinational Enterprises IS" 221 

Hosmer.  S t e p h e n  T .  K o n r a d  K e l l e n .  a n d  Brian h l  J e n k i n s ,  The 
Fall of South I'letnam Statements by  Tietnamese Military and 
CJviiian Leaders  1x0 81 
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Hurd ,  Wilson S., author .  and T h o m a s  H .  Oehmke, editor, The 
Divorce Manusi I d t e r n a t e  title. Michigan Divorce M a n u a l !  (So. 
91. 

Internat ional  Society f a r  l i i l i rary Law and the Law of War.  
Recueiis, Septieme Congres International, San Remo, 23.28 
Septembre 1976, Les Droits de I'Homme dans les Forces 
Armees 1x0 201 

Jenkins ,  Brian \I, Stephen T Hosmer.  and Konrad Kellen. The 
Fall of South Vietnam. Statements by Vietnamese Military and 
Civilian Leaders (Yo 81 

J o r d a n ,  Walter E , Jury  Selection INa. IO1 

Karzubski .  Y a r e k ,  and P a u l  R'asserman. editors, Law and Legal 
Information Directory ( S o  271 

Kellen. Konrad.  Stephen T Homier .  and Brian 51 Jenkins. The 
Fail of South l i e tnam.  Statements by Vietnamese Military and 
Civilian Leaders (No.  81. 

Kyriakopoulos .  Irene, and Mart in  Binkin,  Paying the Modern 
MiUtary (No. l! 

Lombard.  Patr ic ia  A , and Paul R J.  Connally. Judiciai Controls 
and the CiviiLitigativeProcess.Motions 1No.2!. 

Love, Robert William, J r  , Professor, The Chiefs of JYaval Opera- 
tions ! N O  111 

hlaek. N'ill~arn P I  YADhI,  and  LCDR Royal  W. Connell, Yavaf 
Ceremonies, Customs. and Traditions. 6th edition ( N o  121. 

Michaelson, A r t h u r  hl.. and J o n a t h a n  G.  Blat tmachr .  Income Taxa. 
tion ofEstates  and Trusts !No. 131 

Mulims,  A L , J L  and Judge W .  Homer Drake,  Jr . .  Bankruptcy 
Practice for the General Practitioner [ N o .  71. 

National College f o r  Criminal  Defense.  and G.  Michael Cooper 111, 
editor. Death PenaltyRepoiter !KO. l! 
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Saval  Inst i tute ,  U.S , Milestones in N a v a l  Aviation. 1910.1980. A 
Pictorial Caiendariorl981 !No 261. 

Oehmke. Thomas H . ,  The Civil Litigation Manual  (No. 141 

Oehmke. Thomas H I  editor. and Wilson S H u r d .  author .  The 
Divorce Manual (al ternate  title. Michigan Divorce Manual) N o .  
91. 

Prieat, James E.. Professor. Governmental end Judicial Ethics in 
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Rench, Stephen C ,  The Rench Book: Trial Tactics and 
Strategy (No.  161. 

Richards,  Richard F., Charles  A. Sul l ivan,  and Michael J .  Zimmer. 
Federal Statu tory La u oiEmploymen t Discriminn tion (No. 231. 
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Sull ivan,  Charles  A , ,  Michael J .  Zimmer, and Richard  F Richards. 
Federal Statutory Law ofEmployment  Discrimination fKo. 231 
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Sullivan. Linda E ,  editor,  Encyclopedia of Governmental Ad-  
visory Organizat ions (No, 241. 

Thompson,  U' Sco t t ,  Professor,  and Coionei Donaldsan D. Frizzell. 
editors. TheLessons  of Vietnam 1x0 251. 

United States Kava1 Insti tute.  Milestones in .?'awl Aviation, 
1910-1980. APi,toriaiCslendarfor1981. 1x0 261. 
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Whitebread. Charles  H. ,  Criminal Procedure: An Analysis  of Con. 
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Pol icy !NO. 301 
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Bankruptcy Practice f a r  the  General  Pracrit ianer,  by  Judge  W 
HomerDrake, Jr., andA.L..Zlull ins.  Jr. INo 71. 

Chiefs  of Naval  Operat ions.  by  Professor  Robert Wiliiam Love, 
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fessor Rudol fB .  Sehlesinger  INo. 191 

Consumer 's  Guide to  Cosmetics .  by  Tom Conry and  the Science 
Action Coalition !No 31 
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Criminal Procedure: A n  Analysis of Consritutmnal Cases  and Con. 
cepte, b y  ChsrIesH Whitebread [KO 291 

Death Penalty Reporter.  edited b y  G. Michael Cooper III ,  and .Va. 
tional College for CrimjnalDefense N o  41 

Divorce Manual  i d t e rna te  title. h lxh igan  D ~ x o r c e  Manuall. b y  
Wilson S H u i d ,  author. and Thomas H Oehmke, editor 1x0 91 

Encyclopedia of Governmental Advisory Organizations,  edited b y  
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Civilian Leaders.  b y  Stephen T.  H o m e r .  Konrad Kellen, and 
Brian41 Jenkins (30 81 
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B. Elkind N o .  61. 

Federal Sta tu to ry  Law of Employment  Discrimination. b y  Charles 
A .  Sull i tsn.  .llichael J Zimmei. and Richard F Richards IUo 
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Literature,  b y  Professor Jamer E. Priest iNo 161 

Income Taxat ion  of Es t a t e s  and  Trus t s  b y  Arthur M Michaelson 
and Jonathan G.  Blattmaehr iNo. 131 
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Lessons of Viemam. edired b y  Professor U' Scott Thompson and 
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Libel,  Slander ,  and  Related Problems, b y  Robert D. Sack iNo 171 

Milestones in Naval  Aviation. 1910-1980 A Pic tona l  Calendar for  
1981. b y  US..l-avaiInstitute INio.261 
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Naval Ceremonies ,  Customs,  and Tradi t ions.  5th edition. b y  
VADM William P. Mack and L C D R  Royal W. Connell 1No 121 

Nonproliferation and U S  Foreign Policy. by Joseph A .  Yager, 
editor (No. 301. 

Paying the Modern h l i h t a r y ,  b y  Martin Binkin and Irene 
Kyriakopoulos (No. 11 

Proceedings. Seventh Internat ional  Congress. San Remo. 2 3 4 8  
September  1916, The Rights  of Man in the Armed Forces. b y  the 
InternatianalSociety for.MilitaryLawand t h e L a w  o f  War [ N o .  
20) .  

Recueils. Septieme Congres  Internat ianal ,  San Remo. 23-28 
Septembre 1916. Les D r o m  de I’Hiomme dans ies Farces Armees. 
b y  the Societe bternat ions le  de Droit Renal Militaire e t  de Droit 
dela Guerie 1x0, 201. 

Rench Book: Trial  Tact ics  and Strategy,  b y  Stephen C. Reneh INo 
161. 

Seventh Internat ional  Congress. Proceedings, San Rema. 23-28 
September  1916, T h e  Rights  of M a n  in the Armed Farces. b y  the 
International Society for Military Law and the Law of War (No. 
20). 

Silent Children. A P a r e n t ’ s  Guide to the Prevention of Child Sex. 
ual Abuse,  byLinda TsehirhartSsniord (Yo. 181 

World A r m a m e n t s  a n d  Disarmament:  S I P R l  Yearbook 1980, b y  
Stockholm International PeaeeReseareh Insti tute ( N o .  211 

World Directory of Mult inat ional  Enterpr ises ,  b y  John M Stap- 
ford,  John H .  Dunning, and Klaus 0. Haberich INo. 221. 

Yearbook of Procurement  Articles, Yolume 16. 1919,edited by Pro- 

IV. PUBLICATION NOTES 

f essorJohn Wm. U’helan (No.  281. 

1 Binkin,  Mart in .  and I rene Kyriakopoulos ,  Paying the Modern 
Military. Washington.  D.C: The Brookings Inst i tut ion.  1981. 
Pages: xi. 84 Price: 83.95 lpaperi. Stat is t ical  appendix Publ isher’s  
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address.  Director of Publications.  The  Brookings Insti tution. 1775 
l l a s sachuse t t s  Avenue. S.R , Washmgton ,  D C 20036. 

One of t h e  malor  problem areas of contemporary American 
defense policy IS compensation for mili tary personnei Faced by 
serious problems of retaining skilled technicians and  managers in 
the  nomeommirsianed officer ranks.  and  by enormously large costs  
for  mili tary retirement.  t he  mili tary services and civilian policy- 
makers  m Congress and  the  executive branch have  offered many 
proposals fo r  changing pay and  benefits to increase the attrae- 
tivenese of service life while holding the line on costs 

Thio recent addirion t o  the  Brookings Insti tution series. Studies 
in Defense Policy,  proposes tha t  p a y  and  rank be separated.  and 
tha t  pay  be correlated instead with occupation The result  would be 
tha t  enlisted servicemembers in critical skil ls  u,ould rece ive  more 
pay  than  other servicemembers who have  the  same or higher ranks  
b u t  who are working in noncritical skil ls  According to the  authors.  
ouch a pay reform would be a s t ep  toward re form of t he  retirement 
system. which a t  present wastefully encourages ali mili tary 
members to retire a f t e r  only twenty years' service. 

The  book IS organized m six chapters Chapter  1. ' The Central  
Issues. provides an overv ie i i  of problems of recruitment and  
retention facing the  a rmed services today The  second chapter.  
"The Current  Sys tem.  describes mili tary compensation as it now 
1s. based upon rank and  length of service with annual cost.of.liiing 
raises Chapter  3.  "Flaws in t he  System." explains rhe problems 
created by  th i s  sys t em.  Essentially.  t he  present system dates from 
a t ime when skill requirements s e r e  simpler than a t  present.  and  
*hen rank  and  length of service were in fact reasonably related to 
skill level This  picture 11 no longer accurate.  with more and more 
complex weaponry, commnnications equipment,  automatic da t a  
procese ingsys temi .  and  the l ike ,  i n u s e  by  all t he  s e r r x e s  

Chapter 4 .  "Paying t h e  l l o d e r n  Mili tary, '  presents t he  crux of 
the authors '  argument Reliance on bonuses for reenlistment and 
other purposes has  not sufficed to correct imbalances be txeen  
mili tary compensation and  the  marketabil i ty of scarce skil ls  m the  
civilian sector of t he  economy The  pay system 1s  still based 
predominately on rank, when it  should be based on skill if t he  
mili tary services are ever to compete effectively with private in. 
dus t ry  as  a t t r ac r iw  employers 'The fifth chapter presents t he  
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authors '  views  on ways and means of modernizing military retire- 
ment .  They argue t h a t  p a s t  assumptions which justified the present 
military ret i rement  system are  no longer valid. I n  their view, the  
military ret i rement  system should be made substant ia l ly  similar to 
the federal  civil s e n m  re t i rement  system Under  that  system, one 
can begin receiving B pension as ear ly B S  age fifty-five if one h a s  
worked a t  l e u t  thi r ty  years .  o r  later if one h a s  worked fewer years .  
Chapter  6 1s a short  s u m m m y  of the authors '  contentions. 

For the use of readers, the  book offers a n  explanatory foreword. a 
table  of contents .  and B list of twenty-seven s ta t is t ical  tables  set  
for th  in the text  and t h e  appendix Text  and tables  are abundant ly  
footnoted,  and the notes  are placed at the  bot toms of t h e  pages t o  
which t h e y  per ta in  The tables  in t h e  appendix provide information 
ahour occupational and age dis t r ibut ion of military enlisted per. 
sonnel and equivalent  civilian sector workers, and current  military 
enlisted pay rates. 

Martin Binkin is a senior fellow in t h e  Brookings Foreign Policy 
Studies  program. and h a s  several previous publications to his 
credit. Irene Kyriakopoulas  is a research a8sociate in the same pro. 
gram Both authors  were also m a u t h o r s  of Youth or Experience? 
Manning the Modern Xilimry, a Brookings ovblieation noted a t  86 
X I .  L .  Re\  163.68 Ifall 19791. 

The Braakings Inst i tut ion,  founded in 1 9 2 7 ,  describes itself as 
"an independent  organization devoted to nonpart isan research, 
educat ion,  and publication in economics, government ,  foreign 
policy. a n d  the sacial  sciences generally. 11s principal purposes  are 
to aid in the development  of sound public policies and to promote 
public understanding of issues of national importance " The 
organization IS headed by a president. Bruce K .  Y a c L a u r y .  and its 
p a h c m  are s e t  by a hoard of t rustees  chaired by Robert V .  Roosa.  

2 Connolly. Paul  R J . and Patr ic ia  A. Lombard,  Judicial Con- 
trols and the CjrU Litigative Process: .Modanr. Washington. D C : 
Federal  Judicial  Center ,  1980 Pages:  xi", 7 6 .  Three appendices. 
Publ isher 's  address:  The Federal  Judicial  Center .  Dolley Madison 
House,  1620 H Street ,  X . W .  Washington.  D.C 20005 

Because of the crowding of t r ia l  court  dockets. resulting 
sometimes in years- long delays before  cases are heard. any p a r t  of 
the t r ia l  procedures  which contr ibutes  t o  delay IS worth examining 
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in search of opportunities to improve courtroom efficiency The  
report  on motions procedures here noted sets fo r th  the c o n c l u s ~ o ~ s  
of a n  efficiency s tudy  conducted by  the  publisher,  t he  Federal  
Judicial  Center.  Motions procedures in six different United S ta t e s  
district  courts are described. compared and analyzed in B aeries of 
statist ical  tables 

The  report  IS t he  third in a series prepared by  Center personnel 
The first ,  published in 1977, dealt  with case management and court  
management in general. T h e  second report  focused an discovery 
procedures and  was  published in 1978 All three reports were bared  
on da ta  concerning a large sample of eases which terminated in  
1975 

The  report  here noted is organized in three chapters.  Chapter  1. 
' Court Classification," divides the  six courts studied according to 
whether they process motions by  designating certain d a y s  as mo- 
tion days ,  or by taking motions ss they come, motion by motion, 
rather than  on designated days .  The  courts are further sorted ac. 
cording to the  extent to which the  judges used oral or  writ ten pro. 
ceedings. and  the  amount  of e f fo r t  expended by  iudges on drafting 
opinions in deeid ingmotmns .  

Chapter  11, "Motion Management Analysis." discusses o v e r d l  
rul ing t imes.  t ha t  is. the number of d a y s  required by  judges t o  issue 
rulings. The  various methods of processing motions are compared 
Kot surprisingly.  jurisdictions which designate motion days .  use 
oral rather than  writ ten proceedings.  and  refrain from drafting opi- 
nions,  have  significantly shorter motion ruling t imer than do other 
jurisdictions.  

I n  Chapter  111. "Choosing Motion-Handling Procedures. ' '  t he  
authors suggest t h a t  use of writ ten submissions can yield rulings 
as quickly as  use of motion days ,  b u t  more conscious effort mus t  be 
pu t  into administering B written submissions system. The m q o r  
factor in delay.  according to the  au tho r s ,  is not so much the  choice 
between these two methods  of proceedings, 8 s  t he  extent to which 
judges draft  opinions.  

The  report  makes  use of twenty-five statist ical  tabies. some in the 
text.  and  others divided among three appendices on methodology. 
ease coding. a n d  motion activity ~n general A detailed outline table 
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of contents  is provided.  with a l is t  of tables  and an explanatory 
f o r w o r d .  Extensive textual  footnotes are provided. 

The Federal  Judicial  Center  is an official agency of the Judicial 
branch of the United S t a t e s  Government .  I t  describes itself as "the 
research,  development ,  and t ra ining arm of the federal judicial 
system" and was establ ished by act of Congress  in 1967. The 
Center ' s  governing board is chaired by the Chief Just ice  of the 
United S t a t e s  The Center  is headed by a director, current ly  A. Leo 
Levin. I t  is organized in four  divisions, Cont inuing Educat ion and 
Training; Research;  Innovat ions and Systems Development: and 
1nter.Judicial Affairs and Informatmn Services. The authors  of the 
report  here noted. Paul  R J Connolly and Patr ic ia  A. Lombard.  
are associated with the Research Division. The director of the Can.  
rinuing Educat ion and Training Division is Colonel Kenneth C. 
Crawford.  J A G C ,  retired, who served 88 commandant  of the Judge 
Advocate General ' s  School  from 1961 t o  1910. 

3. Conry,  Tom, and Science Action Coalition. Consumer's Guide 
to Cosmetics. G a r d e n  City.  New York: Anchor Press /Doubleday,  
1980 Pages:  viii, 376. Price;  S3.95. Paperback.  Index.  Publ isher 's  
address .  Doubleday &- Company,  Inc., 501 Frankl in  Avenue,  
Garden City,  N.Y. 11530 

This  work 1s one of the la tes t  of a series of Anchor paperbacks 
and other  publications produced by Doubleday which are oriented 
t o P a r d  activist consumers and environmental is ts .  Others  noted in 
recent issues of the Review have been The Pesticide Conspiracy. by 
Robert  van den Baseh. 89 Mil. L.  Rev. 138 /summer 19801, and 
Environmental Ethics: Choices for Concerned Citizens, by Albert 
J .  F n t s c h  with the Science Action Coalition, 8 8  Mil. L.  Rev. 164 
lspring 19801 A reiated DoiphinlDoubleday paperback i s  Getting 
What You Deserve: A Handbook for the Assertive Consumer, by 
Stephen Newman and Nancy Kramer, 8 1  Mil. L Rev. 202 (winter 
19801. 

Consumer's Guide to Cosmetics i s  an encyclopedic reference 
work providing information about  every ordinary type of cosmetic 
preparation used on t h e  hair  or  skin.  The aim is not to eiaasify or  
evaluate  all t h e  different brand.name products. b u t  ra ther  t o  pro. 
vide the reader  with information which he or  she can use to carry 
o u t  his or her  own classification and evaluation. M a n y  brand.name 
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products are mentioned and  their  ingredients listed. b u t  only as ex- 
amples of t y p m l  products in pmt lcu lar  categories 

The  book uses much technical terminology in  discussmg t h e  
chemical ingredients of cosmetics. Despite the frequent use of 
polysyllabic tongue twisters.  t he  text  1s eminently readable.  made  
so in pa r t  by  some non-scientific characrerizarione of chemicals 
For example,  in a table of miscellaneous shampoo ingredients for. 
maldehyde is described as " a w f u l  " Concerning hair  dyes n h i c h  
contain benzidine and  other carcinogens the book states flatly.  
"No product containing any of these chemzcals should ever be 
used . ' '  Concerning ha i r  sp rays .  it 1s stated 'The  most  important 
point t o  remember in selecting a temporary w a r m g  product is 
never t o  buy an aerosol." because of the dangers of lung disease 
and  of explosion a i  aerosol cans 

Consumer's Guide t o  cosmetics E organized in rwenty.ane 
chapters and  three major sections The  introductory section con- 
sists of two chap te r s  on the  history.  psychology, and  e~onomics  of 
cosmetic$. Section 11. Hair. contains ten chapters and  Section 111. 
Skin. t h e  remaining nine. Sections 11 and I11 each open with a 
description LD layman 's  language a i  what  i t s  subject-hair  or 
skin-is,  a n d  how it  normally functions The  remaining chapters in 
each section are devoted to particular categories of cosmetics affee- 
t ing t h e  hair  or skin-shampoos. hair  straighteners.  bleaches dyes.  
dipilatories.  skin creams, eye and  face makeup antiperspirants.  
deodorants.  fragrances.  and  several others The  hook closes with 
five appendices 

Several reader a ids  are  provided The book has  a table of con. 
tents and  a s u b p c t m a t t e r  index There are many footnotes. C O I .  
leeted together between the  appendices and  the index. and  
numbered consecutively within each chapter separately The  first  
of t he  five appendices mentioned above is a n  e s say  discussing dif. 
ferenees between skin irri tation and  allergy Appendix Tx.0 en- 
plains how to report  a cosmeuc  problem to the manufacturer and  
the Food and  Drug Administration The third appendix discusses 
how t o  read B cosmetic ingredient label ,  the fourth LS a glossary of 
terms used in the  text.  and  the  fifth, a dictionary of ingredients 
found in cosmetics. with comments about  their  harmful effects 

Tom Conry served as  general  editor for t he  book. and was 
assisted chiefly by  David Fry Nancy F ry .  and 41an Okagaki.  They 
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are aff i l ia ted with the Science Action Coalition. a nonprofit 
research group in Washington,  D C S o m e  of the authors  worked on 
another Anchor  P r e s s  publication, Household Pollutants Guide. 

4. Cooper, G .  Michael. 111, editor, a n d  Uational College for 
Criminal  Defense. Death, Penalty  Reporter. Houston,  Teras:  Na-  
t ional  College for Criminal  Defense. 1980. Periodical, published 
monthly. Pages in volume 1. number 1: 36 P n c e :  $50.00 for one- 
year subscr ipt ion.  Publ isher 's  address:  Nat ional  College far  
Criminal Defense, Bates  College of Law. Universi ty  of Houston,  
4800 Calhoun. Houston,  T X  71004.  

This  monthly periodical commenced publication with It8 
September  1980 issue.  The Death Penal ty  Reporter takes  a n  ad-  
vocate 's  position against  t h e  death penal ty .  and is addressed to 
defense counsel. T h e  journal ' s  perspective is indicated by a quota. 
tion from Charles  L .  Black. Jr.. appearing in the masthead:  
"Though the lust ice  of G a d  m a y  indeed ordain t h a t  Same should 
die. the justice of m a n  is altogether and always insufficient f a r  say. 
ingwho t h e s e m a y  be." 

The leading article in volume 1,  number 1 of the Reporter is enti. 
tled, "Anthony Amsterdam Analyzes New blex~co  Death Penal ty  
Statute  " M r  Amsterdam ie Montgomery Professor  of Clinical 
Legal Educat ion a t  S t a n f o r d  Universi ty  Law School, and has  done 
much work on the deiense of death penal ty  cases  during t h e  past 
twenty years .  In nine pages he analyzes  a recent s ta te  s ta tute  a n d  
suggests  couries  of action for a t torneys defending under  this  
s ta tute .  The article is in fact a brief f o r  t h e  defense, with notes and 
ci ta t ions Strewn throughout  t h e  text .  The s ta tute  itself LS set for th  
m an appendix a t  t h e  end of t h e  article. 

4s explained i n  i ts  advert isement ,  "the Death Penal ty  Reporter 
will digest all t h e  important  death penal ty  cases  of the previous 
month.  I t  will also include procedural developments ,  advice about  
trial tact ics .  legislative news, a n d  other  information you need t o  
know if  you defend death penal ty  eases . ' '  Professor  Amsterdam's  
article comprises  section 1 of the September  1980 issue. 

Section 2 .  "Recent Cases ,"  IS a collection of notes summarizing 
rhe holdings of var ious s ta te  courts  in some twenty recent death 
penal ty  cases. This  is fallowed b y  section 3, "Death Notes," which 
Sets f o r t h  news Stories concerning t h e  death penal ty  in general or  

151 



3 I I L I T 4 R Y  L A W  REVIEW IVOL. 92 

particular cases Also presented 1s a table shoi.ing the number of 
death 1 0 9  inmates m the  United S ta t e s  by ethnic Identity and  
gender This  section ineludes as well a nore concerning a reeeni 
Georgia case  ~ n v o l v i n g  codefendants who received different 
sentences.  life imprisonment and  dea th  The  note argues fo r  
establishment of B rule  requiring uniform sentences in such cases .  
t ha r  is to say .  a rule according t o  which neither defendant would 
receive t he  dea th  penalty if both did not.  in the absence of clear 
proof tha t  t he  role of one in t he  charged crime 1s much grearer than 
the ro le  of t he  other 

Section 4 .  'Dea th  R o n , ' '  I S  a state-by-srate h s t  of t h e  names  and 
ethnic identit ies of a11 death-row prisoners in the  Umted S ta t e s  as 
o f  the time of publication The  total number of such p r m n e r s  98s 
652 Among t h e  sta tes .  Florida had  the  largest  share with 151, and 
Texas  came second. with 125 Georgia was m thlrd place wlth 80. 
and California followed next w x h  41. Section z ,  "Enecurlons " l is ts  
t he  names  of three prisoners executed during the  past  four years 
The sixth and  last  section. "Sample Petition." reproduces a Series 
of motions and  other documents filed in a n  actual Illinois case .  for 
use by other attorneys who m a y  be faced with s imi l a rcase r .  

The Reporter is printed on pages 8 1 2 inches by  11  inches. and  is 
designed to be kept  in a s tandard  three-ring binder The  style of 
language is informal and  convemarional rather than  scholsrly No 
table of contents or index appears in t he  f i r s t  issue. b u t  presumably 
a c u m u l a t i v e i n d e x u i l l  be publ iehedm the  future 

5 .  Cotchett .  Joseph  W , and Arnold B. Elkind. Federal Counroom 
Evidence. Los Angeles,  Califorma Parker  8: Son Publications.  
1976. 1978. and  1980 Pages: 249. Looseleaf Supplement far 1980. 
Index Publisher s address.  Parker  8: Son Publications.  Ine , BOX 
60001, Los Angeles,  C A  90060. 

This looseieaf work IS a guide for t n a l  lawyers on  t h e  application 
of t he  Federal  Rules of Evidence in court  Rule  by rule,  t he  authors 
provide comments on the purposes and  a p p l ~ ~ a t m n  of t he  r d e s ,  
supported by  case  c imtmns  The  emphasis i s  practical ,  not 
theoretical  This  work is a handbook intended t o  be carried into 
courtrooms. and  nor a scholarly treatise or  tenrbook The book was 
first  published in 1976. and  updat ing  supplements have  been 
issued in 1978 and 1980. 
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The Federal  Rules of E n d e n c e  were f i r s t  issued by the United 
States  S u p r e m e  Court ,  and were enacted into law by Congress  in 
1975. They are t h e  f i f t h  of the seven sets  of d e s  which comprise 
the Title 28 Appendix.  United S t a t e s  Code 119761. The Federal 
Ruler of Evidence a r e  important  t o  military at torneys because, 
with some changes. t h e y  were adapted for use before courts-mart ia l  
~n %larch 1980, as the  Military Rules of Evidence, replacing chapter  
X X V l I  of the Manual  for Courts-Mart ia l .  

A brief camparisan a i  the military and civilian rules is found in a 
review by Lieutenant  Colonel Herbert  J .  Green af the book Federal 
Rules of Evidence M a n u a l  by Professors  Sai tcburg and Redden. a t  
89 Mil. L.  R e v .  96 [summer 19801. Mare exrensive t reatment  of the 
new mili tary rules IS found in t h e  May 1980 symposium issue of 
The A r m y  Lawyer  See 8150 t h e  article by Captain Woodruff, 
"Privileges Under  the Military Rules of Evidence." elsewhere in 
this  volume 

The Cotchet t  a n d  Elkind book is organized in t h i r t y t h r e e  
chapters  I t  fa l lows t h e  organization of the Federai Rules of 
Evidence themselves  through chapter  28 The five concluding 
chapters  deal r i t h  points  of procedure, with citation to other rules 
The chapters  are fur ther  grouped according to the nine titles of t h e  
Federal  Rules of Evidence T h a t  is t o  ray. chapters  1 through 3, 
dealing with Rules 101 through 106. are grouped under  rhe heading. 
"General Provisions:" chapter  4. on Rule 201, comes under  
"Judicial Notice." a n d  so on. 

The f ive concluding chapters  farm t h e  tenth and las t  malor group. 
ing of chapters ,  under  the heading. "Procedure." They coneern use 
of depositions and interrogator ies ,  introduction of documentary.  
demonstrat ive.  and experimental  evidence: introduction of expert  
testimony. and threshold or "robing mom" motions 

Reader  a ids  include a page summarizing t h e  highlights of the 
1980 supplement ,  an introducrory comment  by  U S  District Court  
J u d g e  K e \ i n  T .  Duffy of New York.  a table of contents. and an ex- 
planatory note  explaining abbreviat ions and terms used m the text .  
There are no footnotes or bibl iography.  b u t  extensive citations to 
rules and cases appear  in t h e  text .  The t h i r t y t h r e e  chapters  are 
tabbed The book closes with a short  subleet-matter  index and a 
page of instruct ions for  adding the 1980 supplement  t o  the text  
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Joseph  W. Cotchett  is B California attorney Amold  B. Elkind 
received his undergraduate and  legal education a t  Kew Y o r k  
University and  was admitted to the  Yew York ba r  in 1939. H e  i s  a 
member of t he  firm of Elkind & Lampson. 

6 Couhat .  J ean  Labayle ed., and A. D. Baker. 111. trans1 . Combat 
Fleets o f t h e  World 1980/81 Annapolis.  hlaryland. S a r d  Insti tute 
Press. 1980. Pages. xiii. 794.  Index Publisher 's  address:  Marketing 
Department,  Sara1 Insti tute Press. U.S Naval  Insti tute.  An- 
napol,r. MD 21102 

This large book is m encyclopedia af technical information about  
all t he  wor ld ' s  naval forces.  Considerable space 1s deroted to the  
Soviet and  American navies However. every country possessing 
any  type  of naval force is included. even i f .  as  ~n t he  case of several 
nations,  t h a t  force consists exclusively of one or  more small  coastal  
and riverine boa t s  and  launches 

This work. published every two years.  is B translation of t he  
French Flot tes  de Combat. published since 1897.  currently by Fdi -  
t ions Martimes e t  d 'Outre-Mer of Pa r i s  The  U.S S a v a l  Insti tute 
s t a f f  has  prepared this translation and  two previous ones.  t he  
1976177 edition and the  1978/79 edition. The purposes of the work 
are similar t o  those  of t h e  better.knoxn m n u d  J a n e  s Fighting 
Ships 

The book consists of entries for one hundred thirt) .nine coun. 
tries arranged in alphabetical  order. Each entry opens with in. 
formation providing a general w e r v i e w  of the  navy  under  con. 
sideration Minor information is also provided concerning the 
country's  merchant  marine There follows statist ical  information 
on the  country's  naval vesse ls .  organized by  type  and c lass  of 
vessei. usually moving from larger t o  smailer vessels l a m e s  a n d  
numbers of vessels.  crew strength,  welght dimensions.  electronic 
equipment.  power plant.  and  other information are all p r a n d e d  
where known 

A n  important pa r t  of t he  book is t he  introduction. Only s ix  pages 
long in translation, t h i s  essay is a concise commentary on and  
evaluation 01 t he  navie8 of the United Stares.  the Soviet  Union. Bri-  
tain.  France. J a p a n .  West Germany.  and  several other countries 
with large fleets. The  author.  51r. Couhat.  is one of the world 5 ex. 
perts on naval power, and  his VLEW therefore carry some weight 
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Mr Couhat  observes  tha t  the American navy.  while still the 
world's most  powerful, has  declined in strength so t h a t  i t  is now 
weaker than  a t  any t ime in the  l a s t  forty years. The author  cites the 
lack of a clear concept of it8 duties as one major problem faced by 
the U.S Navy.  Cons tan t  changes in shipbuilding plans,  usually 
cutbacks because of the immense cost  of ship construction. have 
farced the American navy  to  rely upon a decreasing number of ag. 
ing and obsolete vessels.  The Soviet  navy.  in sharp contrast ,  e x .  
hibits an a l m m t  opposi te  trend toward increase in the  numbers  and 
types of vessels and improvements  in their  quali ty.  Yet the Soviets 
st i l l  have problems with logistical support  for their  ships,  an area 
in which the  United S ta t e s  is very successful. 

For the  convenience of the reader,  the book offers a table of con. 
tents,  two prefaeer.  a l ist  of terms and  abbreviat ions used. and a set 
of metric conversion tables.  Photographs and some drawings of 
many sh ips  are reproduced.  The book closes with an index of the 
names of the hundreds of ships described in the text,  followed by 
an updat ing addendum. 

Jean Labayle  Couhat ,  the editor and author  of the French 
original of this work. has  prepared many article8 and books on 
naval topics, among them works on the French warships  of World 
Wars  I and  11, end  the 1974. 1976, and 1978 editions of Flottes de 
Combat. M r .  Couhat  worked for many years  with the French Navy 
Department  S t a f f ,  and  is now retired. In 1979 he w m  elected a 
member of the Academie de Marine,  a great honor. Founded in 
1152, the Academie is a society of outs tanding scholars,  naval of- 
ficers.  engineers. historiana. and  writers who have made significant 
contributions to the  French navy 

The translator of this book, A.D. Baker ,  111, is B member of the 
s ta f f  of the U.S Naval  Insti tute.  

7. Drake,  W.  Homer.  Jr . ,  Judge ,  and A .  L. Mullins, Jr . ,  
Bankruptcy Practice for the General Practitioner. New York,  N.Y.: 
McCrawHi I l  Book Company 1980. Pages: approximately 700. 
Tables  of authorit ies cited, index; appendices  Publisher 's  address:  
Shepard'slMcGraw.Hil1. P 0. Box 1235. Colorado Springs,  CO 
80901. 

This  large looseleaf publication sets forth information about  t he  
law of bankruptcy and reorganization and related topics. 
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Bankruptcy law is federal  l a w  found in Title 11 of t he  United 
S ta t e s  Code The  ISU. in t h i s  area recently underwent revision in t h e  
Bankruptcy  Code  of 1978 which replaced the  Bankruptcy Act of 
1896 and i ts  amendments  This  book offers comparison between the  
t a  o Codes fo r  attorneys who occasionally do bankruptcy r o r k .  

The work IS organized in fourteen chapters with two large appen. 
dices Chapter  1. "Background of Code." sets forth a brief history 
of federal  bankruptcy  l a w  f rom the 1898 act through the  m a i m  reui. 
m n  of 1938. u p  to the  present The  w a n d  chapter offers a couple 
of pages an the  Rules of Bankruptcy  Procedure Such  rules  were 
promulgated by the  Supreme Cour t  ri 1973 b u t  were rendered ob- 
solete in pa r t  by  the  legislation of 1978. New rules are being 
d ra f t ed ,  unti l  t hen ,  interim rules are in effect. 

Chapter 3. "Obtaining Relief from a Bankruptcy Court ." 
describes what t ypes  of administrative and  adversary  remedies are 
available to bankruptcy  l i t igants Pleadings.  discovery.  f indings,  
and  other ma t t e r s  are discussed The  lourth chapter discusses 
iurisdiction and venue of bankruptcy  courts.  and  how to take ap -  
peals f rom their  decisions Chapter  5 discusses the  debtor 's  estate.  
what  i t  c o n m t s  of. i ts  transfer to a custodian or  trustee.  and  how 
debtor transactions may be avoided by  the  trustee.  with other 
topics The  sixth chap te r  considers the duties and  benefits of deb. 
tors and the  seventh.  creditors and  proof and   allowance^ of their  
claims 

Chapter  8 is t h e  f i r s t  of several chapters dealing with administra- 
tion of t he  debcar 's  estate as a n  ongoing enti ty.  This chap te r  
reviews a number  of statutory provisions for such estate ad- 
ministration Chapter  9 discusses powers of t h e  trustees,  and  
chapter 10, t he  var ious officers of t he  estate.  especially the 
trustees.  his eiigibility. qualifications. duties.  compensation. and  
other ma t t e r s  

The  eleventh chapter examines straight bankruptcy. or l iquida- 
tion Included are discussion of commencement of t he  proceedings. 
t he  creditors '  committee.  dismissal  of the case ,  s t s tu s  and  rights of 
general partners.  denial  of dicharge to debtors.  and related icems. 
Chapter  1 2  r e i i e u 3  reorganization; duties and  powers a i  t he  
debtor.in.papsession. t he  trustee.  and other officers: t he  plan of 
reorganization. and  i ts  r e v i w  and  confirmation: and  EO forth.  
Chaprer 13 considers deb t  repayment for an individual wi th  B 
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regular income under  chapter  13 of t h e  Bankruptcy Code The text  
closes with discussion of a pilot program, the United States  
t rusteeship.  

The text  is fallowed b y  a farms section. 225 pages in length. Next 
comes Appendix A ,  containing the text  of the Bankruptcy Reform 
Act  of 1978 Appendix B s e t s  forth the interim rules of bankruptcy 
procedure. mentioned above The appendices  and forms section are 
an important  p a r t  of this  work. comprising approximately half its 
bulk. 

For the convenience of users, the  book offers a preface. sum- 
mary tabie  of contents .  and short  reference l is t .  The text  i s  divided 
into numbered sections, and 1s extensively footnoted. A s  mention- 
ed previously,  this  is a looseleaf publicat ion,  intended to be up. 
dated semiannual ly  with replacement pages The book closes with 
tables  of cases, statutes .  and court  rule8 cited. and a s u b j e c t m a t t e r  
index 

W. Homer Drake,  Jr . .  is a United S t a t e s  bankruptcy judge for the 
Northern Distr ic t  of Georgia, a t  Atlanta .  A L Mullins, J r  , i s  a 
member of the Atlanta  firm of Swift. Curr ie .  hlcGhee. a n d  Hiers .  

8. H o m e r ,  Stephen T.. Konrad Kellen, and Brian M. Jenkins, 
The Fall of South Vietnam: Statements by Vietnamese Mhtary 
and Civilian Leaders. New York,  K. Y.: Crane.  Russak L Company,  
Inc., 1980. Pages. 267. Price. S14 50 Tables  and index Publ isher 's  
address:  Crane.  R u s s a k  L Company.  Inc , 3 E a s t  1 4 t h  Street .  New 
York. N.Y. 10017. 

Much h a s  been wri t ten about  the collapse of the South Yiet- 
namese government  in 1 9 7 i  and the events  of several decades 
leading t o  t h a t  event .  The book here  noted a d d s  to this  l i terature  B 

collection of s ta tements  of twenty-seven former high.ranking 
military off icers  and civilian officials of t h e  South Vietnamese 
government .  T h u s ,  the book presents  an exclusively and seemingly 
candid S o u t h  Vietnamese paint  of view concerning t h e  debacle of 
1975 T h e  book i s  based on personal  interviews conducted by Rand 
Corporation staff members  in 1976 under  contract  with the 
Histor ian.  Off ice  of t h e  Secretary of Defense. 

Not surpr is ingly.  one of t h e  malar  e s w e ~  for the fall of t h e  South 
Vietnamese government  i s  said to have been the cessation of 
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American mili tary suppor t ,  together with excessive reliance by  the 
South  Vietnamese on t h e  continuation of t ha t  support  a f t e r  conclu- 
s ion of the  Pa r i s  .Accords B u t  other less dramatic problems a r e  
8150 mentioned: t he  pervasive corruption throughout all levels of 
South  Vietnamese government and  society. technical incompetence 
on the pa r t  of Vietnamese mili tary leaders.  the persistent and  BC 

t imes ludicrous failures of communicatmn between Vietnamese 
commanders and  their  Amencan  counterparts.  and  other problems 

The book is organized ~n ~ W O  par t s  P a r t  I is enti t led,  "The Set- 
t ing Before the  1975 Enemy Offensive " and consists of seven 
chapters discussing the  Pa r i s  Accords.  t he  general political mtua- 
t m n  in South  Vietnam. relations between Vietnam and the United 
Slates. morale.  strategy. a n d  other topics.  The second pa r t  "The 
Collapse." provides views concerning the loss of Phuoe  Long and  
Ban \le Thuot.  t he  disastrous withdrawal from Pleiku and Kon.  
Cum. a n d  the  iuceess~re  collapse of I1 Corps  Tactical  Zone and 1 
Corps  The  book c l o s e s  with a short  essay .  ' T h e  Collapse in 
Retrospect:  Some Final Questions ' 

A s  an a id  to  readers,  t he  book provides a table  of contents:  a 
chronology of t he  final collapse,  covering the first fou r  months  of 
1975: a n d  B list of Yietnamese personalities mentioned in the  text 
These are followed by a preface. a summary .  a n d  an introduction. 
There are no footnotes.  bu t  t he  text is full of direct  quotat ions.  ex- 
cerpts from question-and-answer transcripts and  summaries of in. 
t e rwews.  For the  most  pa r t .  t he  Vietnamese personalities are nor 
identified presumably t o  preserve  confidentiaii tp The book d o s e s  
with a sublee tmat rer  index and  a list of other Rand Corporation 
books available 

The  three authors.  S tephen  T H o m e r .  Konrad Kellen. and  Brian 
hl Jenkins .  are described as senior staff members of the R a n d  Cor. 
poration The  book LS described 8 s  a R a n d  Corporation research 
s tudy .  

9 Hurd.  Wilson S , author.  and Thomas H Oehmke. editor The 
Divorce Manual  lal ternative title. Michigan Divorce Manuai .  3d 
ed I Detroit ,  Zlichigan. Amencan  Law Research Insti tute.  1979 
Pages X Y  400 looseleaf. Price. 570 00. P I U S  S 5  00 far shipping and 
handling Index. Three-ring binder Pub l i she r ' s  address.  American 
Law Research Insti tute.  517 E a s t  Larned  Sr.. Detrmt M I  48226 
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This  loaseleai  n a r k  is oifered by  i t s  publisher a s  a practical  tool 
for t r i a l  at torneys engaged in the  litigation of domestic re18tmns 
mat te r s  before federal  or  s t s t e  courts.  It i s  no t  a scholarly treatise 
or  casebook, b u t  a collection of checklists.  sample tr ial  documents,  
fo rms ,  pleadings.  a n d  rhe like. with instinctions for their  use I t  is 
presented in a s randard  t h r e e r i n g  binder.  with pages sized eight 
and  o n e q u a r t e r  inches by  eleven inches. 

The publisher.  American Law Research Insti tute,  advises tha t  
the D i v o x e  M a n u a l  c ~ n  he used in any state.  and  not ~ U E C  

Michigan Thus .  users of the  book should not he  misled by the  f r o b  
tispiece. which bears t he  t i t le,  "Michigan Divorce l l anua l , "  and  by 
the  c o u n t i e s  references t o  Michigan law a n d  procedure,  and to  
Wayne County  lvhe re  Detroit  i s  locatedl scattered throughout t he  
text The  f i r s t  and  second edit ions of t he  work, by Mr Hurd  and  
others,  were entit led "Michigan Divorce Manual." and  were 
published by  the  Michigan L a w  Research Insti tute.  Incorporated.  
Apparently.  when work on t h e  third edition was substantially corn. 
pleted. a decision was made t o  make  t h e  book available t o  a wider 
readership.  Doubtless t he  detailed procedural requirements impos- 
ed by  divorce Courts in Wayne  County.  Michigan. do no t  apply in 
other iurisdictions.  However.  t h e  general  principles of how to con- 
duct a divorce proceeding are probably similar throughout much of 
t he  United S ta t e s .  making  allowances far differences in grounds 
recognized. availabil i ty of no-fault  proceedings.  and  the  like 

The  book is organized in thirty.eight numbered chapters which 
are fu r the r  grouped in eight pa r t s  P a r t  1. "Instructions." c o n m t s  
of five chapters explaining how t o  use t he  manual ,  h o w  to deal with 
clients. preparation of pleadings,  points of tBx law to he considered, 
and  various post-divorce ma t t e r s ,  such as chiid support. alimony. 
visi tatmn rights.  a n d  proper ty  awards .  P a r t s  I1 and I l l  s e t  forth 
checklists of s t eps  t o  he taken by  plaintiff and  defendant s t  \ ~ r i o u s  
stages of t he  proceedings.  a l ist  of i tems for d i sco ie ry .  and a 

master information l i s t ' '  a i  da t a  to be recorded for the files of t he  
attorney-user.  

P a r t  IT of t he  hook consists of three long chapters sett ing forth 
sample form lerters f a r  use by either party.  examples of various 
printed forms  used  m Wayne  County ,  and  dozens of sample 
pleadings.  cour t  orders.  motions.  affidavits,  and  other documents 
The  f i f th  pa r t  sets fo r th  optional paragraphs  far use in divorce 
pleadings,  a n d  P a r t  VI  shows what  the "model simple divorce. or  
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uncontested divorce. looks like on  paper. u i t h  811 pleadings. forms. 
and  other documents s e t  forth,  both filled in and blank 

The  seventh pa r t  reproduces many provisions of t he  Michigan 
Compiled Laws affecting divorce Included are provisions govern. 
ing no-fault  divorce. alimony, property rights.  child support  and 
custody, and  paternity.  P a r t  VI11 does t he  same for provisions of 
the Michigan General Cour t  Rules  pertaining to divorce. Included 
are rules coneermng pieadings.  service of process. motions.  parties 
ioinder,  tr ials.  judgments.  port-tr ial  matters.  various special pro- 
ceedings and  appeals 

For the  convenience of users,  t he  book offers B summary  table of 
contents and  an  extensive detailed table of contents Each  of t he  
eight pa r t s  also opens with a table of contents.  The  pa r t s  are 
separated by  t abs  As mentioned above, t h i s  is B looseleaf binder: it 
is  intended tha t  users will insert  their  a w n  notes or other material  
The  book closes with a subject-matcer index. The  text is divided in- 
to numbered sections.  There  19 extensive use of checklists. tables.  
and  samples Pages are numbered by  chapters.  i e pages 9.1 I S  

page 1 of chapter 9 

The  editor,  Thomas  H. Oehmke. I S  B tr ial  at torney practicing law 
in Detroit .  Michigan. Born in 1947. he  received his undergraduate 
and legal education a t  Wayne Sta t e  University.  Detroit .  Michigan. 
and w a s  admitted t o  the  ba r  in 1973. A t  t ime of publiction o f  The 
Divorce Manual. he  was managing partner of Oehmke Legal 
Associates,  P C.  M r  Oehmke has  writ ten se \eral  other manuals  as 
well. including ALRI ' s  CivilLjtigation Manual 

10 Jo rdan .  Walter E ,  Jury Selection Coiorado Springs.  Cal- 
orado, Shepard's,hlcGraw-Hill ,  1980 Pages: xvii. 368. Price 
560 00. plus S I  0 0  far postage and handling. S t a t e  lax, appendix 
table of cases, bibliography. and index Publisher 's  address 
Shephard ' r '~lcCraa-H111.  P 0. Box 1235. Colorado Springs.  CO 
80901 

The ju ry ,  one of t h e  most eonspicious and distinctive features of 
Anglo.American t r i a l  procedures,  is an intriguing insti tution T h a t  
tu,elve. or  sometimes s ix ,  ordinary people. often uneducated. can 
make life-or-death deeismns in complex cases. without having any  
training or  experience to qualify them for the t a sk ,  utterly defies 
logic and common sense Yet the sys tem works. and ,  despite occa. 
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sional problems such as beset  any inst i tut ion,  works quite m d l .  and 
h a s  done so for centur ies .  T h e  hook here noted deals with t h e  
fascinat ing subject  af haw the jury system works from t h e  point of 
v i e v  of the par t ies '  counsel 

This  is a pract ical ,  how-to-do-it t reat ise  on the  challenges and pit- 
fa l ls  of selecting a jury i n  any type of ease. It 18 addressed to the 
practicing t r ia l  a t torney,  whether beginner or  veteran.  Written by a 
t r ia l  judge of many years '  experience, t h e  book shows clearly how 
cases can often be won or lost even before opening arguments  
through skillful or inept  jury selection a n d  voir dire  

The book LS organized in nine chapters  and fur ther  divided into 
dozens of numbered sections. The opening chapter  provides an 
overview of t h e  p r y  t r ia l  in general, its history in England and 
America, and i ts  const i tut ional  basis. Chapter  2, "Prel iminary 
Contact  with the Panel ."  discusses  the need for judges or  eounsei 
t o  p u t  the jury a t  ease. T h e  views of var ious judges are  presented 
concerning prel iminary instruct ions and other mat ters .  The third 
chapter  deals a t  some length with the important  subject  of voir 
dire, how to quest ion potent ia l  p r a r s  prior to  selection. The duties 
of judge and counsel are reviewed, with suggestions as to what  
types of quest ions are better lef t  to the judge. A long list of "Dos 
and Don' ts"  is provided far the trial a t torney.  

The fourth and fifth chapters  consider the subject  of challenges 
to jurors, bath challenges for cause and peremptory challenges. 
Various grounds for challenge are examined,  such as preconceived 
opinions. acquaintance with par t ies ,  witnesses. or a t torneys,  
various types of p r q u d i c e ,  and so for th .  The next three chapters  ap. 
ply the principles of the earlier chapters  t o  negligence cases. civil 
cases not  based on negligence, and er iminai  cases. Questian-and- 
answer scr ipts  are provided far  use in particuiar types of cases. 
together with suggested paragraphs for inclusion in opening 
arguments  a n d  a t  other  t imes.  Chapter  9, "Ne%, Approaches t o  
J u r y  Selection." contains  comments  on use of psychologists. 
psychiatr is ts .  and other  social science professionals in selecting 
juror. Communicat ive behavior  of jurors ,  including body 
language. verbal  cues, a n d  the iike, are discussed.  

Far  the convenience of readers .  the book offers a preface. a sum- 
m a r y  table  of contents .  B detailed table  of contents. a table of cnses 
cited. B bibliography. and subject-matter  index. Peremptory 
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chaiienge rules are summarized. state by state.  in an appendix 
following the  l a s t  chapter.  Footnotes are  used. and are placed a t  t h e  
bottoms af t he  pages to which they pertain The  rext is d iwded into 
numbered sections which m e  referenced instead of page numbers  
in t he  index and  t ab le s  of contents.  

The au tho r ,  Waiter E .  Jo rdan .  has  been a Texas s t a t e  tr ial  judge 
S L ~ C ~  1963. and practiced as a t n a i  attorney for sixteen yea r s  before 
his elevation In preparing t h e  book here noted, he has  drawn from 
his m n  experience as well as those of a the r  lawyers and  judges 

11 Love. Robert  \Vi l lmn Jr.. Professor. The Chiefs  of 6 a v s l  
Operations. Annapolis.  Maryland  N a v a l  Insti tute Press 1960. 
Pages: xxlii. 1 4 8  Index. Pub l i she r ' s  address.  Naval Insti tute 
Press .  United S ta t e s  Naval Insti tute.  Annapolis,  MD 21402 

This work of naval  history 1s a collection of sho r t  biographies of 
t he  nineteen men who have  held the Xavy s highest post  fam 1915 
through 1971 From t h e  first  of t h e  Chiefs. Admiral  William 
Shepherd Benson. through the  famous and  controversial  Admiral  
Elmo R Zumwait .  J r . .  their  careers and achievements are  outlined 
against  t he  backdrop of t h e  great historical  events of t he  century 

It  may seem odd tha t  t he  United S ra t e s  had  no chief of naval 
operations until  t he  F i r s t  World War.  However. during the  first  
century of American history a n d  beyond. there existed a strong 
fear af p r e p d i c e  against  anything tha t  looked militarist ic.  These 
feelings made  politically impassible the  establishmenr of a 
European.etyle general staff for  t he  N a r y  until  t h e  pressure of 
events compelled 11. The history of t he  chiefs of naval operations 1s 
a n  account of tensions between civilian politicians and mili tary en. 
pert3 struggling for control of the country's  naval  forces 

This is not  to  suggest t h a t  ult imate civilian controi has  erer  been 
in doubt.  Howwuer. there are m a n y  areas in both long-term 
policymaking and day-to-day administration where t h e  balance bet. 
ween technical expertise and  the  requirements o f  t he  body politic IS 
and will conrinue LO be precarious The several authors of t he  
biographies dincuss these problems faced by the  %armus chiefs.  
decadeby decade 

The  book opens r i t h  an introductory ess8y which p r m i d e s  ~n 
overview of the history of 4mer ican  naval organization a t  t he  
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highest  level. Too often in the p a s t ,  a s  represented by Professor  
Lave.  the  s tory h a s  been one not of organization b u t  of disorganiza. 
tion, obscured by the shining achievements of brilliant naval of. 
ficers in sea commands This  problem h a s  been greatly reduced 
since t h e  creat ion af the  office of chief of naval operations. espeeial- 
ly with the fur ther  development  of that  office during World War I1 
However. far  bet ter  or  worse, t h e  office is still not as st rong as some 
would like i t  t o  be. 

The introduction i s  followed by the nineteen biographies Each 
opens with a photograph of the subleer. The lengths  of the 
biographies vary widely, from ten or twelve pages,  u p  t o  forty or  f i f -  
ty  E a c h  biography i s  extensively footnoted,  and all notes are col. 
lected together  in one section following t h e  last of the biographies. 

The edi tor .  Robert  William Love, Jr . .  i s  an assis tant  professor of 
history a t  t h e  U S Naval  Academy. Annapol is .  Maryland.  H e  earn. 
ed his P h D  a t  the Universi ty  of California a t  Davis. and is also t h e  
editor of Changing Interpretations and .Yew Sources in .V'aval 
History A s  well as serving as  edi tor  for  rhe entire book here  noted. 
he h a s  also written the biography of Admiral  Ernest  Joseph King, 
who served as chief of Naval Operat ions through t h e  la t ter  p a r t  of 
World War I1 

12 .  Yack.  William P , VADM. and LCDR Royal  W Connell, 
Naval Ceremonies, Customs, and Traditions (5th ed.1. Annapolis. 
Maryland:  Naval  Int i tute  Press .  1980 Pages:  xi, 386. Price: S16 95 
Appendices. bibliography, index Publ isher 's  address  Market ing 
Department ,  ?lava1 Inst i tute  P r e s s ,  U.S. Kava1 Inst i tute .  A n -  
napolis, 410 21402. 

This  book provides  a fascinating account  of the origins and p r e  
s e n t  usage of a great  variety of social and ceremonial practices in 
the United S t a t e s  N a v y  today a n d  in the past .  and in other  navies  
with s imilar  t radi t ions.  T h e  work should be of interest to members  
of the Navy.  civilian scholars ,  X a v y  buffs. and m a n y  general 
readers. This  i s  more t h a n  a handbook of miscellaneous infarma. 
tion like The Officers Guide It i8 B serious work of his tory,  
copiously footnoted.  with a long bibliography, 

The book i s  organized in f o u r  p a r t s  a n d  ten chapters ,  SUP' 
plemented by eleven appendices  P a r t  I. ' 'Customs.  Ceremonies. 
Tradi t ions,  and Usage," opens with an  introductory chapter  which 
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presents a rguments  iustifying the  eontinuation of practices which 
many not familiar with the  inner dynamic of mili tary l i f e  may find 
strange and  unnecessary.  This chapter is followed by  a n  historical 
account of mili tary iustiee in t h e  U a v y .  and disciplinary s t anda rds  
and practices 

P a r t  I1 ' S e a  Manners and Shore  Manners." consists of three 
chapters.  The  f i r s t  chapter.  "Honors .  Salutes.  and  Ceremonies." 
lreats of c h a n g e d c a m m a n d  formations.  shipboard i t s i t s  by 
foreign dignitaries.  and related topics. Uext  comes 'Naval  Social 
Cus toms,"  which deals chiefly with behavior in t he  wardroom, or  
officers '  mess.  t he  procedures for  making toasts .  and a the r  points 
of etiquette.  This chap te r  concludes with a short  discussion of t ha t  
B I U S I Y B  concept. 'officer and  gentlemen ' '  The second pa r t  con- 
eludes with "Social Usage-Prescribed and  Proscribed," ii hieh ex- 
amines good manners  in general ,  with mention of use a! tities. of. 
ficial calls. call ing cards.  and  the  like. 

Pa r t  111. "Symbols of Grea t  Tradition. ' c o n t a m  two chapters 
"The Flag  of t he  United States" discusses the national f lag i t s  
history.  and i ts  correct use. Sa lu te s  are considered at length. Other 
flags.  pennants.  ensigns.  and uni t  s t anda rds  m e  mennoned. "The 
Golden Age-The Saval  War of 1812.1815' is a n  historical  chapter 
describing B conflict in which the  American N a r y  establlshed itself 
B S  B great fighting force. Many American naval  traditions date 
f rom rhose years.  or  were fostered by  commanders who played ma. 
]or roles in t ha t  war.  

The  fou r th  and  las t  pa r t .  "The S e a ' '  opens w t h  a chapter 
de \o ted  to the  U.S. Marine Corps.  with emphasis on highlights of 
i ts  combat history.  The  next  chapter IS "Some Traditions.  
Ceremomes. Cus toms.  and  Usages of the Service ' This discusses 
such diverse topics B S  burial  m t  sea, piping of senior officers aboard 
Y B S S B I S .  and preparations for S e p t u m  parties for initiation of new 
sailors into the ranks  of t h e  "shellbacks." The tenth and  last  
chapter i s  a long anecdotal  discussion of nautical nordo  and  naval  
expressions 

The eleven appendices contain extremely varied material3 A p -  
pendix A ,  "Some hlakers  of Tradition. '  IS a series of biographical 
sketches of great American naval  officers of t he  pas t  The other ap -  
pendices include the  N a v y  and  Marine Hymns .  m r i o u s  rules of eti. 
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quette. a note  on the use of the homeward bound pennant .  and other 
matte15 

This  f i f t h  edition w a s  written b y  Vice Admiral  William P .  Mack 
and Lieutenant  Commander  Royal  W. Connell. Admiral  Mack,  
now retired, served 8s commander  of t h e  U.S. Seventh Fleet during 
the la t ter  p a r t  of the Vietnam War,  and became supenntendent  of 
the U.S Naval Academy in 1972. Commander  Connell h a s  been a 
naval  aviator  and s t  time a f  publication w m  an instructor  a t  the 
Naval Academy The previous four edi t ions of the book were writ. 
ten by Vice Admiral  Leland P .  Lovette, retired. 

13. Michaelson. Arthur  M,, a n d  J o n a t h a n  G.  Blattmaehr. Income 
Taxation of Estates and Trusts 111th edition). New York City,  S Y : 
Pract is ing Law Inst i tute .  1980. P p .  xi. 227. Table  of cases. statutes .  
and adminis t ra t ive mater ia ls ;  index.  Price. $35.00. Publ isher 's  ad-  
dress:  j 'ractising Law Inst i tute .  810 Seventh Avenue. New Yark. 
N.Y 10019. 

This  t reat ise  discusses  t h e  s ta tutes ,  regulations, and case law 
governing t h e  taxat ion of income received by inter vivos and 
tes tamentary t r u s t s  of var ious types.  and by estates  in the process 
of adminis t ra t ion.  E m p h a s i s  i8 placed upon changes in t h e  l a w  pro. 
duced by the Revenue Act of 1978. P u b .  L No. 91-600. 92 S t a t .  
2763 The eleventh edition. like the tenth edition published in 1978, 
was wrirten by J o n a t h a n  G. Blat tmachr .  Arthur  M Michaelson, 
present ly  with the New York City firm of Miller, Singer. 
Michaelson Bi Raives,  wrote a n d  updated the f i rs t  nine editions, 
published between 1955 a n d  1974 

The eleventh edition is organized in f ive chaprers .  The opening 
chapter  provides  a brief Introduction. defining the types of t r u s t s  
discussed in the later chapters  Chapte: - which fills appraximate-  
ly half  t h e  book, i s  entitled "Ordinary T r u s t s ,  E s t a t e s  in the Pro-  
c e s s  of Adminis t ra t ion."  This  chapter  discusses  various types of 
dls t r ibut ions,  deduct ions from Income. the "throwback rule" f o r  
taxat ion of delayed dis t r ibut ions.  the computat ion of net  taxable  
income and credits. t h e  preparat ion of t u  re turns ,  and other  topics. 

The third chapter  considers  "grantor  t rusts ,"  t r u s t s  which are 
revocable b y ,  rever t  to. or are otherwise significantly controlled b y  
the grantor  or settlor. Discussion emphasizes  revocable t rusts  sub-  
ject to  the  rule of Helver ing v. Clifford,  309 U.S 331 119401 This  is 
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followed by  a short  chapter on foreign t rus t s  with A m e n c a n  gran- 
tors a n d  beneficiaries. The  substantive portion of the book closes 
with chap te r  5, "Special  T rus t s . "  which examines alimony t rus t s .  
chantab le  remainder t ru s t s .  and  other t ypes  

For t h e  convenience of users. t he  book offers B table of contents,  
two explanatory prefaces,  and  tables of c a s e s .  statutes.  and ad. 
ministrative materials cited.  The  t ex t  is extensively footnoted. The 
book concludes with a detailed subiecvmatter index 

The  author,  Jona than  G Biattmachr.  i s  a member of the New 
Yark City l a w  firm of Milbank. Hadley & McClay.  and L B  a lecturer- 
in-law a t  t he  Columbia University School of L a w  H e  is active on 
ba r  association committees concerned with the  law of t ru s t s  and 
estates and  other topics Mr Blattmachr is t he  co.author of t he  
book Carryover Basis Under the 1976 Tax Reform Act (The J o u r -  
nal of Taxation. 19771, and  has  writ ten for professional jouri.als. 

14. Oehmke. Thomas  H.. The Civil Litigation Manual. Detroit. 
Michigan American Law Research Insti tute.  1980 Pages: approa.  
imstely 200. Pnce. S75.00, plus $8.00 for shipping and  handling. In. 
den Looseleaf binder.  Publisher 's  address.  American Law 
Research Instirute,  617 East  L a m e d  Street .  Detroit ,  MI 48226. 

This looseleaf work i s  offered by i t s  publisher 8s B practical  tool 
fo r  use b y  trial  at torneys engaged in the  litigation of civil ma t t e r s  
before federal  or s t a t e  courts.  I t  i s  not a treatise or  casebook, bu t  a 
collection of checklists,  sample briefs.  questionnaires,  and  the like. 
with instructions f a r  their  use It  is presented in a s tandard  three. 
r ing binder,  with pages sized eight inches by  eleven inches. 

The book is organized in sixteen numbered chapters.  which are 
further grouped in eight pa r t s  P a r t  1. ' Instructlans." cOns13tS of 
three chapters The  first  of these explains t he  "systems approach" 
to eiwl litigation used ID t h e  book. Chapter 2 sets fo r th  a long 
"master checklist  f a r  c i v i l  IIngatian," and  the  third chapter con- 
sists of a bibliography on 811 aspects of civil litigation 

The second pa r t .  "Pretrial Preparation." is comprised of four  
chapters on preparation of t he  facts and  the  law of a case f a r  trial. 
use and preparation of joint pretrial  statements.  and the  choice bet. 
ween a ju ry  trial or  a tr ial  by  a Judge sit t ing alone Pa r t  I11 consists 
of one long chap te r  on iury selection. including challenges and  voir 
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dire.  Several checklists are presented The fourth part  discusses 
the opening statement, with presentation of checklists and sample 
statements.  

Pa r t  V,  "Present ing Evidence a t  Trial , ' '  includes three chapters.  
Chapter  10, ' Present ing Evidence a t  Trial," is fallowed by "Cross 
Examinat ion af Witnesses ,"  and finally by "Motions During 
Trial." Pa r t  VI discusses  the  closing argument  and  the principles 
for i ts  preparat ion and delivery The seventh p a r t ,  " Ju ry  Instruc.  
t i ans , ' '  discusses s t anda rd  Instructions.  drafting of requested in. 
structions. and objections and  exceptions. with outlines,  samples ,  
and checklists.  The eighth and last  pa r t  consists of chapter  16 ,  
"Verdicts. Findings.  and Judgmen t s , "  which considers  general and 
special verdicts,  methods of attacking or  changing a verdict ,  and 
motions for a new trial. The index is the sixteenth and last 
"chapter." 

For the convenience of users, t he  book offers a summary table of 
contents and a detailed table of contents.  Each of t he  eight parts 
also opens with B table of cantencs. The parts are separated by t abs  
As mentioned above,  this is a looseleaf binder,  it 1s intended tha t  
users w ~ l l  insert  their  own notes or  other material .  

The text is divided into numbered sections.  There IS e x t e n s ~ v e  
use of checklists in tabular form and of samples .  Pages are 
numbered by chapters.  1 e.. page 13-1 is page 1 of chapter  13. There 
are few footnotes. b u t  chapter  3 is B bibliography. The book closes 
with a fairly detailed subject-matter index. 

The author,  Thomas H. Oehmke. is a tr ial  at torney practicing law 
in Detroit. Michigan. Born in 1947. he received his undergraduate  
and iegal education a t  Wayne S ta t e  University,  Detroit. Michigan. 
and was admit ted t o  the ba r  in 1973. A t  time of publication of The 
Civil Litigation Manual ,  he R B S  managing partner of Oehmke Legal 
Associates.  P C.  hlr Oehmke has  written several other manuals  as 
well He served as editor for ALRI ' s  Divorce.Mananual!or Mxhigan 
Divorce M a n u a h ,  written by  Wilson S. Hurd  and  noted elsewhere in 
this issue 

15. Priest ,  James E.. Professor.  Governmentai and Judicial 
Ethics  in the Bible and Rabbinic Li te ra ture  New York:  KTAV 
Publishing House. Inc.. 1980 Pages:  xvii ,  313. Publisher 's  address:  
KATV Publishing House,  h e . .  75 Varick S t .  1431 Canal S t  1, New 
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York. N Y. 10013. Also: Pepperdine University Press, Malibu. C.4 
90265. 

This  work of legal his tory describes the legal system of the 
biblical Old Testament  and the Jewish Talmud.  The author  shows 
hou t h e  teachings of this  system have been applied in the deter. 
mination of governmental  policies and offteial actions in ancient 
Israel a n d  elsewhere. The various concepts  of law and i ts  functions 
and the role of rabbis  a n d  other  scholars  in a theocratic s ta te  are ex. 
m i n e d .  This  scholar ly  work cites t h e  Bible, the Talmud.  and m a n y  
ancient and modern commentar ies  and other  writings in support  of 
its conclusions about  t h e  major ethical precepts a n d  t rends in 
biblical and ta lmudic l a w  

The book i s  organized in s e w n  chapters .  A n  explanatory in. 
t roduet ion s e t s  forth the boundaries  of t h e  topic and explains  i ts  
significance. The a u t h o r ' s  methodology IS outlined. This  1s follow- 
ed by Chapter  I .  "The Concept  of Law in the Bible and Talmud" 
describing the divine origins of t h e  early Jewish law a n d  its m. 
portanee as B st ructural  prop for Jewish society. The law of govern. 
ment is discussed a t  length,  with comments  an the dut ies  a n d  
responsibilities of judges a n d  kings. the relationship between scrip. 
cure and oral t radi t ion.  and a t h e r  topjcs. 

Chapter  11. "The Governmental  Legal System in Judaism,"  
discusser  the ethical content  of Jewish law Considered are the  
practical merger of ethics and law,  dis t inetmns between major and 
minor cr imes,  effect of social conditions an the application of law, 
concepts  of guilt. punishment .  and doubt ,  and other subjects  The 
third chapter .  "Establ ishment  of Judicial  Ethics  in J u d a i s m , "  ex .  
amines t h e  basis  far  the authori ty  of rabbis  and scripture. the 
system of judges. rabbinic  leadership.  and other  mat ters .  

Chapter  IV. " R e u a r d  and Punishment  In Judicial  Ethics ."  can- 
slders  chiefly the death penal ty ,  various methods for its impasi. 
tion and the pr inciples  behind capi ta l  punishment  The f i f th  
chapter .  "Judicial  Ethics  of Punishment  Equal  to the Crime." 
discusses  chiefly t h e  ancient principle of an eye f o r  an eye,  and its 
modification over t m e  by subst i tut ion of monetary or  other  eom- 
pensation in place of actual  bloodshed 

The s ixth chapter ,  "Ethics  of Government  in War and Peace." 
considers two major  topics. F i r s t ,  the biblical equi\.alent of our 
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humanitar ian law of war is  considered. This  of course was not  inter-  
national law. bu t  a collection of rules drawn from Juda ic  law. These 
rules defined var ious types  of warfare,  theological justifications f a r  
or  att i tudes toward war. and examples  of ethical and  une th i cd  EO- 
duct  by war leaders.  The second theme of Chapcer VI  1s the im. 
portanee of peace as an ideal in Jewish law.  Chapter  VI1 completes 
the  main body of t he  book. with summaries  of the first  six chapters,  
and a short  s ta tement  of t he  au tho r ' s  conclusions. Two appendices  
fo l low "Political Power in Israel," and "Judicial  and Governmen.  
tal Ethics  in the Bible and the  Talmud:  A Comparat ive Evaluat ion 
from Selected Illustrations." 

For the  convenience of the reader,  t he  book o f fe r s  a detailed table 
of contents,  a table of the var ious biblical, talmudic,  and ocher an. 
cient writ ings cited in the text.  a bibliography, and a chree.part in. 
dex of subjects,  persons. and places discussed. The book closes 
with a short  glossary of Hebrew terms 

The  author.  Dr.  J ames  E .  Priest .  is  a professor of Bible and 
religious educat ion a t  Slaver  College, Pepperdine University.  
Malibu,  California.  and  also a lecturer in the Pepperdine School of 
Law. H e  has  previously publ ished a book,  "The Educat ional  Work 
of the  Church,"  and  other writings. 

16. Rench, Stephen C ,  The Reneh Book: Trial Tactics and 
Strategy. Houston.  Texas:  The Kat ional  College far Criminal  
Defense. 1980. Pages:  76. Price: $30.00 Publisher 's  address.  The 
Kational College f a r  Criminal  Defense, College of Law. Universi ty  
of Houston,  Houston,  Texas 77004. 

This  looseleaf book offers notes and  suggestions to the  practicing 
attorney on trial  procedures  and tactics to be used in defending 
criminal cases. The binder  includes blank pages for attorney notes. 
and plenty of space f a r  more pager  to  be added.  A short  preface 
suggests  t ha t  additional printed pages may be made available in 
the fucure. bu t  the implication is t ha t  the attorney is to write his 
own book,  compiling notes from his awn experience and ocher 
sources used by  him.  

The book is organized in twelve unnumbered chapters.  arranged 
in chranologieal order of the steps one would take in handi ing a 
criminal case  through closing argument  The book is opened with 
an  introduction. "The Legal Mater ia ls  System " which explains 
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tha t  t he  book is no t  f a r  t he  legal scholar bu t  for the busy  defense a t -  
torney. including public defenders,  who does not have  t ime to d o  all 
t he  legal research t h a t  he would like to The  prinred pages of t he  
book are intended to save t ime for t h e  attorney by  enabling him to  
focus his research more narrowly than  \\lould otherwise be 
necessary 

The first  chap te r  is "Preparing the Wmning Case ' This E 
folloved by "Psychology in Trial ," "Client Interviea." and  
"Preliminary Hearings " "The Strategic Use of Pre-Trial \ lo-  
t ions" comes  nex t ,  n i t h  "Voir Dire and  Selection of J u r i  " These 
six chapters form a g roup ,  dealing with Bcniit ies t o  be completed 
before the  tr ial  formally opens The next six chapters concern t h e  
defense attorney s work before the  jury The seventh chapter is 
"Opening Statement." and  is followed by " A  Checklist  of Winning 
Cross-Examination Concepts and  Techniques.  ' and "The Defen- 
dan t ' s  Case." The book ContinueS with "Direct Examination" and 
Strategy of Instructions " ending with "Closing Argument 

The  book offers no tab le  a f  contents or Index. b u t  this lack is com- 
pensated for by  the  use of twelve colored tabs which ldentlfy and 
separate t he  twelve chapters.  There are no footnotes. b ibhographi .  
o r  other citations to authority.  consistent 8,ith the  book's aim not  to 
deal with subs t an t ive  law but  with tactics and  strategy The bmder  
I S  of the  three-ring type.  but smaller than  the standard size, pages 
are six inches by nine inches 

' 

The au tho r ,  Stephen C.  Rench. w a s  formerly emplo led  by  the  Of-  
flee of t he  Colorado Public Defender.  He recelved hls J D degree 
f rom Georgetown University.  Washington. D C..  a n d  was a d m m e d  
to the  Coiorado b a r  in 1989. H e  IS associated wilh the  firm of 
Hansen and Breit .  of Denver. Colorado 

The  Sa r iona l  College fo r  Criminal Defense publishes a number of 
books.  reporters.  digests.  and  periodicals dealing with the defense 
of persons accused of crimes,  including a semi-annual law r e r i e i .  
the S a n o n a l  J o u r n a l o f  CrjminaiDefense. The Rench Bookis  a new 
publication 

17 Sack.  Robert  D.. Libel, Slander ,  and Rela ted  Problems New 
York City.  P rac t i s ing  Laa Insti tute.  1980 Pages.  xxxii .  697 Price 
S50  00 Table of cases. index. f i r e  appendices. Publisher 's  address 
Practising Law Insti tute.  810 Seventh Avenue. Ne- York. Neu 
Yark  10019 
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Freedom of the  press and  the right of individual pr ivacy continue 
to  be sources of lively controversy BS t he  courts t ry  to balance one 
against  the other B y  their  nature,  the issues raised by conflict bet. 
ween these two important  bundles  of rights are unlikely ever to be 
sett ied.  The problems tha t  can give rise to  lawsuits are as varied as  
the mult i tude of constant ly  changing events  and fact si tuations 
that can be the  sublects of publication on paper or  over t he  air 
WBYeS. 

The book here noted seeks t o  pull  together the law on defamation 
of character as  i t  s t ands  today in American jur isprudence While 
the emphasis  i8 on defamation.  ,.e.. libel and slander,  other topics, 
such as rart ious invasion of privacy, are also examined.  The 
substant ive law both past  and present  1s reviewed. together with 
trial procedure. 

The book i8 organized in fourteen chapters  with numbered eec- 
t ions and subsect ions Chapter  I ,  "The Supreme Court  and Can-  
rt i tutianalization of t he  Law of Defamation, ' '  provides an overview 
of t he  subject.  The common law concepts of fair comment and ac. 
tual  malice are discussed, together with the  distinction between 
public officials and  public figures. The long second chapter,  "The 
Cause of Action," reviews the  elements of the various t o r t s  involv. 
ed in defamation,  the concept  "defamatory,"  and what  is meant  by 
publication and  republication Pleading and proof of special 
damages fo r  libel and s lander  per se are discussed. together with 
problems of relating the  slander or  libel to the plaintiff in t he  case 

Chapter  111 discusses  the  defense of truch. commonly said to  be a 
"complete defense," b u t  in fact conditioned by a requirement  for a 
showing of publication "with good motives  and fo r  iustif iable 
ends. '  Distinctions between public officials. public figures.  and 
pri\,ate figures are discussed. The  burden of proof and  problems of 
establishing t ru th  are reviewed, along with the concept of "neutral  
reportage." The fou r th  chapter  reviews the law on opinion. distine. 
Lions between fact  and  opinion. fair  comment under  the common 
law. and consti tutional protection far opinion. Chapter  V considers 
a t  length the  s t anda rd  of conduct  t o  which the defendant  is held in 
relation t o  public figures and  officials The s tandards of actual 
notice and known falsehood m e  considered. with their  application 
to private figures 
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Chapter  VI examines the  common law privileges of Y I I I O U S  
public officials and  others which serve 85 defenses against  defama- 
tion claims. Some of these privileges are said t o  be absolute.  others.  
only conditional The  seventh chapter discussed damages.  bath by 
type and  amount.  a n d  o the r  remedies Chapter VI11 reviews the  lax. 
of retraction, ba th  a t  common law and  under various State statutes.  
a h i c h  gives the  defendant a means  of reducing damages or showing 
a benign s t a t e  of mind The  long ninth chapter discusses related 
causes of action. invasion of privacy. inlurious falsehood. and 
other topics 

Chapters  X. XI,  and  XI1 deal with procedural aspects of defama- 
tion su i t s  Problems of discovery.  questions of jurisdiction and  
choice of law. and  motions practice and  appeals are reviewed in 
these chap te r s  The  thirteenth chapter rewews msurance coverage 
available fo r  authors and  publishing firms from various insurance 
companies The various msurance contract  clauses are discussed. 
The fourteenth chap te r  mentions very briefly some unresolved 
issues involved ~n defamation litigation and  exercise of f i r s t  
amendment rights 

Five appendices are provided These discuss other ~ o u r e e s  of m. 
formation about  defamation law and criminal libel. and  provide 
summaries of or quotations from s t a t e  s t a tu t e s  sett ing time limits 
on  initiation of claims. making provision for  retraction of 
statements by  defendants,  and  shielding news media organizations 
and  personnel from prosecution 

For the  convenience of readers.  a detailed table of contents and  
a n  explanatory preface are provided. Following the appendices.  a 
table of cases cited a n d  a subiect-matter index are made availabie 
The  t ex t  i s  heavily footnoted, and  the  footnotes are set  forth a t  t he  
bottoms of t he  pages TO which they pertain The text IS divided into 
numbered Sections and  sub-sections.  

The author.  Robert  D. Sack,  is a member  of the Kiew York City 
law f i rm  of Pa t t e r son ,  Belknap Webb & Tyler H e  has  concentrated 
his practice in press law a n d  communications law. and  has  publish. 
ed a n u m b e r  of art icles an  the  subject 

18. Sanfo rd .  L inda  Tschmhart .  The Silent Children. A Parent's 
Guide to  thePrevent ian  of Chi ldSexus lAbuse .Garden  City.  Y . Y  : 
Anchor Press 'Daubleday .  1980. Pages xii i ,  367.  Price.  $12.95. 
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Pubiisher 's  address  Doubleday & Ca.. Inc., 501 Frankl in  Ave.. 
G a r d e n C i t y , W  Y. 11630. 

Several books on var ious aspects  of domestic violence have been 
noted in recent issues  of t h e  Milicary Law Review This  topic. 8 s  
disturbing as i t  i s  intractable .  h a s  furniahed mater ia l  f o r  considera. 
tion by scholars a n d  wri ters  in var ious fieids. A government 
publication, Famil ies  Today: F a m i l y  Violence and Child Abuse.  
was noted a t  89 Mil L Rev 124 lsummer 19801. and another work, 
Behind Closed Doors. Violence in the American Family,  a t  page 
136 of t h e  same issue.  In  Life for Death. noted a t  90 Mil. L. Rev 189 
ifall 19801, Michael Mewshaw tells t h e  s tory of a young m a n  who 
was driven by abuse to kill both his  parents  

MS. Tschirhar t ' s  baak deals  with a specialized aspect af child 
abuse Children m a y  be t h e  victims of sexusi  abuse a t  t h e  hands of 
relatives in the  s a m e  household. or complete  stranger^. Physical  
violence i s  not  necessarily directed a t  t h e  child, nor i s  
psychological abuse.  a l though both m a y  be p a r t  of t h e  picture. Sex. 
uai  abuse is in Some respects  ~n a class by itself, distinguishabie 
f rom the more famil iar  childbeating and other  types of mistreat- 
ment. M s .  Tschirhar t  1s concerned about  informing parents  and 
other  responsible  people on how t o  deal with t h e  special problems 
which child Sexuai abuse presents 

The book is organized in five par ts .  P a r t  One. "The Family At- 
mosphere." discusses  relations i n  general between parents  and 
children. The chapter  titles suggest the t h r u s t  of this  par t :  "Feeling 
Good About  Yourself i s  the Most  Important  Feeling m the World," 
"Children Keed t o  Learn How Much Other  People can Physical ly  
and Emotional ly  Ask from Them." and others. P a r t  Two, "over. 
view of t h e  Crimes of Chiid Molestation and Incest," describes 
various types of offenders and their  motivations. and t h e  dynamics 
of several kinds of on.going relat imahips .  The third par t  i s  
"Discussing Child Sexual Abuse with the Chiid:" the fourth 
presents  the a u t h o r ' s  conclusions, and P a r t  Five, "Parents  with 
Special Needs." is B collection of essays by psychologists and 
others  about  the relat ionship of ethnic identity. re tardat ion.  
physical handicaps.  and other  characteristics, with child sexual 
abuse.  

One of the purposes  of the book i s  t o  teach parents  t o  be aware of 
the problem of child sexual abuse.  and t o  pass  along their  
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awareness to  their children in an effective. non.threatening man- 
ner Exercises a re  presented a t  the ends  of the first three par t s ,  eon. 
sisting of lists of publications for additional reading, questions for 
u8e in exploring one 's  own personality. educational games to piay 
with children, and  so forth. 

The  book of fers  a detailed tab le  of contents. Each  of the parts. ex. 
cept the shor t  conclusmn, opens with an explanatory introduction. 
Footnotes are collected together a t  the end  of the book. 

The  au thor .  Linda Tschi rher t  Sanford.  has  written the book In 
Defense of Ourselves. about  rape prevention. published by Double. 
day. She  was the founder and  director of the Rape Prevention 
Forum in Seat t le ,  Washington. and  now lives a t  Woodstock. Ver. 
mont 

19 Schlesinger, Rudolf B., Professor, Comparative Law, 
Cases.Text-Meterisis 14th ed.). Mmeola ,  N Y.: The  Foundation 
Press ,  Inc.. 1980 Pages: I x ,  890. Price: $24.00. Tables. au thor  in- 
dex, subject index. Publ i sher ' s  address: The  Foundation Press .  
Inc.. 170OldCoun t ryRoad .Minea l s ,N .Y.  11501. 

This  textbook provider materials far use in a law school course 
on the comparative s tudy  of laws and legal systems. Comparative 
law is not a body of iegal norms or  rules. but a method for examin- 
ing legal problems and  institutions and  entire legal systems. The  
author presents eases and notes which illustrate the application of 
th i s  method in a variety of legal situations Professor Schlesinger 
s ta tes  tha t  he decided to  s t a y  with the s tandard  American casebook 
format  ra ther  then  switch to  a treatise format  because s tudents  a r e  
more interested in dealing with concrete fact situations than  
abs t rac t  general  theories 

The  book is organized in three large sections, followed by a con. 
cluding cavea t  and  an appendix.  The  first section LS "The Yature  of 
B Foreign L a w  Problem." In  an introductory subsection, the corn. 
parative method i s  shown applied both to domestic legal problems, 
and to t ransac t ions  across international boundaries.  The  com- 
parative method is also discussed as a scientific approach in purely 
academic research. The  place of foreign law in United S ta tes  
domestic cour t s  i s  next examined. The  pleading and  proof of 
foreign law as a fac t  in American courts is discussed. The  overall 
tactics of such  litigation. and  the pretrial and  trial phases  thereof 
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are considered. P r o d  of fareign law through testimony of exper t s  is 
expiained. The  f m t  Section closes with a note on the t rea tment  of 
foreign lair, in o ther  iegai Bysterns 

The  second major section of the tex t  is "Common Law and Civil 
Lair-Comparison of Methods and  Sources " This section opens 
with an introductory subsection distinguishing the common and  
civil law jurisdictions in  te rms  a f  their historical roots, the 
significance of na t iona l  codification efforts. and  the geographic ex. 
pans ian  of the two sys tems of law. Next  i s  discussed procedure in 
c i v i l  law countries The  c m m e  of a c ivd  lawsuit  i s  traced. and  the 
lines of demarcation between civil law and  other recognized types  
of iair, such  BS commercial l a w  criminal law, and  public law, are 
shown This  discussion i s  followed b y  consideration of substantive 
law under  the major civil law codes, i t s  organhat ion and  j u d i u a l  in. 
rerpretation. Various political. social, and  moral elements express- 
ed in the var ious  codes are examined 

The  th i rd  section is, "A Topical Approach to  the Civil Law: Some 
Illustrative Subjec ts  " This  section takes the s tudent  through the 
fields of agency, corporations law, and  conflicts of lawa. showing 
how the civil codes and  courts t rea t  rights. obligations, powers, and 
other concepts pertaining to  these subjects 

The  book concludes with a shor t  section entitled. "Caveat:  The  
Special Hazards  of Compara t ive  Law,"  discussing the language 
barrier. differences in  classification, and  so forth. There fallows an 
appendix,  "A Brief Excursus on Comparative and  Foreign Law 
Research. How to  F ind  the Relevant Materials " 

Reader a ids  include an explana tory  preface. a note on explana- 
tions and abbreviations.  and  a detailed table of contents. A table of 
cmea and an exrensive au thor  index preceed the text. The  book 
closes with a subject-matter index Footnotes are very extensively 
used. Text and  eases are organized through use of several layers of 
topic headings.  

The  au thor ,  Professor Rudolf B Schlesinger, has  been on the 
faculty of the Has t ings  College of Law of the University of Califor- 
nia since 1975. Previously he taught  at the  Corneil  University 
School of Law. f rom 1948 until his retirement therefrom in 1975 He 
received law degrees from both the  Universiry of Munich and  Col- 
umbia University Professor Sehiesinger has  published many 
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works an c a m p a r a t i \ e  law subjects .  The first edition of the text 
here noted u a s  published by the Foundat ion P r e s s  in 1950. and was 
followed by other  edi t ions in 1969 and 1 9 i 0  

20 Societe Internat ionale  de Droit Penal Rlilitaire et  d e  Droit de 
la Guerre. Recueils, Septierile Congres Internarional, San Remo. 
23.28 September 1976, Les Droits de I'Hiomme dans les Forces 
Armees Brussels .  Belgium. International Society for  ?dilitary Law 
and t h e  L a w  of War.  1978 Two volumes Pages. \01. I ,  1.457. \ o l .  11. 
4 5 8 - 1 0 4 7  Paperback I n  French.  German.  and other  ianguages, 
with Engl ish t ranslat ion of malor portions of text  Publ isher 's  ad. 
dress: Secretar ia t  general. Societe mternatianale de droit penal 
militaire e t  d e  droit de la guerre. Palais d e  Jusrice, 1000 Bruxeiles. 
Belgique: also. Secretariat, Revue de droit penal miiiraire et de 
droi t  d e a l  guerre ,  Palais de Just ice .  1000 Bruxeller Beigique 

This  large w o r k  reports  the proceedings of the seventh triennial 
conference of the Internat ional  Society far hlilitary Law a n d  the 
Law of War.  held in September  of 1976 a t  San Remo Italy The 
theme of this  conference human rights. or  civil n g h t s .  of 
members  a f  the armed forces .  The rwo volumes contain several 
dozen "reports  ' o r  essays and comments  prepared by scholars and 
officials, most ly  f rom Western European countries. in response to a 
questionnaire prm iously issued by t h e  Society In these essays and 
comments ,  t h e  authors  explain how their  governments  habe dealt 
with or  viewed the tension berween the needs of the indixidual f o r  
self-expression a n d  the requirement  of milltary org~nizat10n5 for  
discipline and obedience t o  commands 

Volume I sets  for th .  under  the heading "Opening Ceremon?,." 
welcoming and introductory remarks by the Sac iery ' s  officers and 
by various officials and scholars prominent  in the  fieids o f  military 
law and human righrs There follou three malor essays. called 
general reports ,  on various aspects of rhe conference theme In 
volume 11. the  text  of the quest ionnaire  1s set forth. This  LS followed 
by  essays submit ted by delegations represent ing sixteen different 
~ o u n t n e s .  including the United States .  The second volume c loses  
with t h i r t y s i x  ' ' in tervent ions ' '  or  short  comments by  various in. 
dividuais. extending the comments  of the national delegations. 
M o r t  of the contents  of volume I and about  one-fourth of the con-  
tents of the second volume are t ranslated i n t o  English This  note 
will consider t h e  t ranslated mater ia l  only 
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Among the  introductory writings in  volume I i s  a n  essay ,  "The 
European  Convention on Human Rights, the United Nations 
Covenants.  and  the  Armed Forces." by Ar thur  Henry Robertson, a 
professor a t  the University of Par i s .  and  formerly Director of 
Human Rights of the Council  of Europe. As he served as rap. 
porteur for the conference. his essay i s  of special interest for the in- 
format ion  it provides on the  probable views and attitudes of the 
conferees as a uhoie  

M r .  Robinson opens by considering the question whether the full 
range of human r igh ts  (or civil rights1 is applicable to  military per. 
Sonnel. To answer th i s ,  he examines the  Universal  Declaration of 
Human Rights of 1948, the United Nations Covenant  on Civil and  
Political Rights of 1966, and  the European  Convention on Human 
Rights of 1960 He concludes tha t .  without question, such rights do 
apply fu l ly  to  military personnel However,  Mr.  Robertson 
acknowledges tha t .  because of "the special situation of the 
mi l i ta ry ,"  the var ious  rights apply  differently to military members 
than  to  civilians. He  illustrates th i s  th rough discussion of s e v e r d  
particular rights. and  finally of a case called Five Dutch Soldiers Y. 

the Netherlands.  The  discussion i s  continued 10 the  "interien. 
tionn" or extensions of remarks  in volume 11. This  case w ~ s  decid. 
ed by the European  Commission of Human Rights in 1914. and  by 
the European  Cour t  of Human Rights in 1976. The  soldiers eom. 
plained of being punished  for various military offenses and  for 
political activities for which civilians eouid not be punished. Many 
issues were involved in th i s  case. but  the  Commission and  the 
Cour t  held fa r  the  most  p a r t  tha t  the soldier's rights had  not  been 
violated. Mr Rober tson ' s  point in  choosing th i s  case for discussion 
is two.fold: F i r s t .  the  case demonst ra tes  tha t  soldiers have the  
same rights 88  civilians. Second, it makes clear tha t ,  in a military 
context. reasonable limitations on personal freedom are not in. 
consistent with th i s  position. 

The  next English-language portion af the work 1s "Presentation 
of the Congress '  Theme." a translation of a keynote address  by X r .  
Henri  B o d y .  a deputy  judge advocate general  with the Belgian 
Cour t  of Mili tary Appeals.  Mr.  B o d y  has  been secretary.general. 
o r  executive director. of the Society since 1973, and  served as 
editor of the Socie ty ' s  Revue from 1962 to  1978. 

In  his address ,  Mr.  B o d y  provided historical background in. 
formation. and  explained t h a t  the attention of the conference would 
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be focused on freedom of opinion and  expression. freedom of 
peaceful assembly and  association, and  procedural protections 
guaranteed by  law in case of arrest ,  detention or pursuit .  He con-  
eludes with a description of t h e  agenda for t he  conference 

A l l  of the  th ree  general  reports.  or malor articles. have  been 
translated into English The  f i r s t  of these is "Human Rights in the  
Armed Farces.  Freedom of Opinion and  Expression " by Dr Otto 
Triffterer,  a professor a t  t he  J u s t u s  Liebig University.  a t  Giessen. 
West Germany 

Dr Triffterer reviews and  analyzes responses a f  the v8rious na- 
t ional delegations to  portions of t he  human rights questionnaire 
concerned with the  extent to which mili tary personnel m t he  
various countries enjoy freedom t o  hold opinions and freedom to 
express opinions.  two righrs or groups of rights which Dr.  Triff- 
terer dist inguishes from each other.  The  freedom to hold an  opi- 
nion. he  says.  is an  essential  prerequisite t o  the  freedom to express 
It. 

The au tho r  considers first  rules in national consti tutions and  
non-consti tutional legislation which ensure freedom of self. 
expression and  freedom of opinion in general ,  including freedom of 
the press, academic freedom. the  public 's  right to know, and related 
topics The  focus then sh i f t s  to l imitations on expressmn and  opi- 
nion, bath affecting the  general  papulation and  affecting mili tary 
personnel in partleular Thereafter t h e  author examines t he  posi. 
tmns  of t h e   aimu us participating countries on t he  right of mili tary 
personnel to vote. their  eligibility to s t and  for  election, and  their  
r ight to peti t ion f a r  redress of i*rongs or  f a r  other changes Nex t ,  
Dr.  Triffterer examines responses to questions on whether and  
under what  circumstances mili tary necessity justif ies particular 
restrictions H e  concluder with some observations on the  extreme 
difficulty in evaluating the  responses of countries as diverse as. for 
example. t he  United S ta t e r ,  Germany. Italy.  Z a r e .  and Turkey. 
because of their  very  different histories 

The  other two general  reports are much shorter than tha t  of Dr 
Triffterer b u t  are similarly structured. "Human Rights in the  4 r m .  
ed Forces.  Freedom of Reunion and  Freedom of Association," was 
prepared by Mr.  Maunce Danse, who has  the  titie of premiera~oeac 
general honoraire before the  Belgian mili tary court  "Reunion" 
means  "assembly." Mr. Danse distinguishes between assembly 
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and association in terms of durat ion.  An assembly is a short.lived 
gathering of individuals .  while an association 1s more permanent ,  
having some formal  organizatmnal  Structure which pers is ts  from 
one meeting or "assembly" t o  the next .  M r .  F r i t s  Kalshoven,  a pro- 
fessor  of law a t  t h e  Universi ty  of Leydan,  the Nether lands,  
prepared t h e  l a s t  of the general reports ,  " H u m a n  Rights  in the 
Armed Forces. Safeguards in the C a s e  of Arrest ,  Detention. and 
Prosecution " H e  discusses  t h e  power of military commanders  t o  
order their  subordinates  into confinement or  t o  impose punishment  
on them. the procedural safeguards available to  B servicemember 
accused of crime. differences in processing of eases involving 
civilian.type crimes, as apposed to discipl inary offenses unique t o  
the mil i tary.  a n d  general differences in t reatment  between civilians 
and mil i tary personnel in the cr iminal  process 8s a whole. Both Mr.  
Danse a n d  Mr. Kalshoven,  like Dr Triffterer, wrestle with the pro. 
blem of recaneillng systems which differ greatly f rom one country 
to another .  

Volume I1 of the Recueils opens with the text  of the questionnaire 
on human rights which served as the  s tar t ing point for the 1976 
conference. This  i s  fallowed b y  sixteen national reports  which were 
t h e  raw mater ia l  f rom which the three general reports  in volume I 
were constructed.  The Western European countries which par. 
ticipated in the  conference are Belgium, West Germany.  Denmark. 
Spain.  France.  I ta ly .  the Nether lands.  Austr ia ,  Switzerland, and 
t h e  United Kingdom One Eastern bloc country,  Poland.  was also 
represented,  and two Middle Eastern States ,  Turkey and Israel. 
Others  were Austral ia .  Zaire. and the United States .  

Seven of t h e  sixteen nat ional  reports  are available in English. 
The report  of the United S t a t e s  is in two par ts .  The f i rs t  par t ,  
"Freedom of Opiman a n d  Expression and the Right to Petition." 
W B S  prepared b y  then-Maior ,  now-Lieutenant  Colonel John B.  
Adams.  J A G C .  and by Captain Douglas F. Landrum. J A G C .  C a b  
onel Adams,  B graduate  of t h e  23d Advanced (Graduate)  Class 
11974-71). was assigned to t h e  Admmistrat ive Law Division, OT- 
J A G ,  at the  Pentagon from 1975 to 1979. After a year  in Korea, he 
went to F o r t  Benning. Georgia, in June of 1980, where he serves as 
deputy staff judge advocate  a t  t h e  Infantry Center. Captain L a p  
drum was assigned to t h e  Sierra  A r m y  Depot ,  Herlong, California. 
during the time of t h e  1976 conference. He  left t h e  A r m y  in 1978, 
completed an L L . M  in taxat ion s t  New Yark Universi ty  in 1979, 
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and i s  an associate  with the Los Angeies f i rm af Paul ,  Hast ings.  
J a n o f s k y .  and Walker. He i s  B member of the J A G C  Reserve 

The second par t  of the United States  report  is "Guarantees  in 
Case of Arrest ,  Detent ion,  and Prosecution." This  was prepared by 
C a p t a m  J a m e s  G .  Dickmson,  who a t  the time was assigned t o  the 
Criminal  Law Division, O T J A G .  a t  the Pentagon H e  left the Army 
in 1977. 

The United S t a t e s  report  makes no mention of rights of assembly 
or association. This  may h a v e  been because the question of 
unionization of t h e  mil i tary,  a n d  other  related civil r ights  quest ions 
left over  f rom t h e  Vietnam era. were then being hotly debated in t h e  
United States .  

The second v01~rne concludes with r h i r t p r i x  "imerventmns." or 
extenstons of remarks by various members of the natmnal  delega- 
tlons a n d  the delegation of the Council of Europe.  A Canadian 
iudge advocate  gave a presentat ion an his country 's  approach t o  
human r ights  for  mil i tary members .  Two members  of t h e  United 
States  delegation. Captain Edward R. Cummings and Major 
General George S. Prugh,  p r o w d e d  comments  f o r  the interventions 
section. 

Captain Cummings wrote on the United S t a t e s  constitutional 
basis  f o r  l imitat ions on the r ights  of American military personnel 
He wa8 assigned to t h e  Internat ional  Affairs Division, OTJAG. a t  
the Pentagon.  when the conference took place. While an excess 
leave student  a t  the George Washington Universi ty  School of Law, 
he published an article on the legal s t a t u s  of medical aircraft. a t  66 
11111. L. Rev 105 119741 Subsequent ly  he left t h e  Army and.  as of 
1980, i s  B member of t h e  J A G C  Reserve in Washington, D.C. 

h l q m  General  P r n g h .  w h o  was The J u d g e  Advocate  General  
from 1971 to 1976. is well known to all A r m y  judge advocates who 
were on active duty during those years  A biographical sketch of 
General Prugh appears  a t  pages 2 6 6 2 5 1  of The Army  Lawyer: A 
History of the Judge Advocate  General's Corps, 1775.1975. He h a s  
published articles a t  20  Mil L Rev 1 119631 and a t  44  Mil. L Rev 
97 (19691. In  t h e  intervent ions,  he discussed p n m a r i l y  restrictions 
on t h e  l iber ty  of military members  accused of crimes He presented 
a detailed checklist for evaluat ing the rights accorded t o  an BCCUI- 
ed a t  Y B I I O U I  stages  of the criminal legal process from initial arrest  
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onward.  Major General P rugh ,  now retired from mili tary Service. is 
an  associate pofessor  a t  Hast ings College of the Law, Universi ty  of 
California,  San  Francisco, Cal i forma.  

The pr imary reader  aid provided in this two-volume paperback 
work is t h e  translation of major  portions of it, especially in the  f i r s t  
volume, into Engl ish and  other languages.  Tables  of contents ap- 
pear  a t  the end of each volume. In addition, volume I1 closes with 
an appendix listing, by country or organization, the names. titles. 
and addresses  of t he  conference delegates 

The International Society for Military Law and the Law of War,  
or  Societe Internationale de Droit Penal Militaire e t  de Droit de la 
Guerre, is better known among mili tary lawyers in Western Europe 
than  in the United S ta t e s .  I t  is a voluntary membership organiza. 
tion of practicing attorneys,  public officials. and legal scholars.  
The Society was first  organized a t  Strasbourg,  France.  in 1956, and 
formally incorporated there a year  later.  I t  grew out  of a sym. 
pasium an problems of protecting national defence secret8 con. 
ducted by the  I n s t n u t  international de sciences erimineiles e t  
penitentiares.  Eve ry  three yea r s  t he  Society holds a major mterna.  
tional conference on some aspect  of mili tary law or  the law of war 
The f i r s t  such conference was held a t  Brussels.  Belgium, in May of 
1959: the most  recent,  the 1979 conference. took place a t  Ankara.  
Turkey.  The  publ ished proceedings of these conferences are a ma- 
jor resource for schools 

Other  t han  the  conference proceedings, the major recurring 
publication a i  the Society is  Its law review, the Revue de droit 
penal  militaire et de droit  de ia guerre,  or  Review of Military Law 
and the Law of War.  This  periodical has  been publ ished two or 
three times annual ly  since i t  was f i r s t  established in 1962. The first  
director. or editor,  of the Revue W B S  Mr.  Henri  B o d y ,  who since 
1973 has  also served as secretary-general  of the society. In  1979. he 
was succeeded as editor by  Mr.  Fe rnand  vander  Vorst. who is an 
avocat  general before the  Belgian Military Court .  Articles are 
published m the R e v u e i n  the language chosen by their authors  

21. Stockholm International Peace Research Insti tute.  World Ar- 
mamen t s  and Disarmament:  SIPRI Yearbook 1980: London. U X.. 
Taylor  & Francis,  Ltd., 1980. Pages: aivi .  514. Price: US $49.60 or 
U X  pounds 19.00. Address  of U.S. d i s tnbu to r :  Crane.  Russak & 
Company,  Inc., 3 E a s t 4 4 t h  Street ,  New York. N.Y. 10017. 
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This  annual  publication. the eleventh in a series a t  S I P R I  year- 
books provides  an analysis  of the worldwide arms race during 
1979, and of e f f o r t s  to hal t  or  a t  l eas t  slow t h e  pace of this  arms 
race All types of military weapons technology production 
market ing,  and deployment  are examined P n m a r y  at tent ion is 
given t o  nuclear weaponry and t o  a t tempts  t o  I m i t  its proliferation 
Much at tent ion 1s given t o  act i i l t ies  of the United States  and rhe 
Soie t  Union. b u t  other  countr ies  are discussed also Arms controi 
agreements, especially S A L T  I1 and the Suclear lion-Proliferation 
Treaty.  are considered at length. 

The book IS organized in B long introduction and twenty chapters ,  
with m a n y  small chapter  appendices. The introduction is a n  impor- 
t a n t  p a r t  of the book. s tar ing the SIPRI s taff ' s  gloomy coneiusions 
concerning major  t rends in r o r i d  military spending. the a r m s  
t rade.  development of new nuclear weapons. mrms ~ o n i r o l  efforts. 
and related topics. The introducrion is suppiemenred by two appen- 
dices set t ing forth s ta t is t ics  on modernization of strategic nuclear 
weapons and on the  s t rength of United States  and Soviet  strategic 
nuclear forces  year  by year  since 1971. The t u e n t y  chapters  of the 
t e s t  provide s t s t m t m d  and other  supparr ing dara  for and expanded 
discussion of the paints  made in rhe introduction 

The f i rs t  rhree chapters  r w i e w  worldwide military expenditures 
and production of and t rade in weapons Chapter  4 focuses on 
" E u r o r t r a t e g d  weapons These four chapters  provide a prelude t o  
the later chapters ,  ail of which deal  with arms controi agreements 
and disarmament  

Chapter  5 considers use of sarellites t o  ver i fy  performance af 
s ta tes  under  arms control agreements. The s ixth and seventh 
chapters  analyze the var ious agreements which comprise the 
resul ts  of the S A L T  I1 negotiations. with ernphasls on procedures 
for verification of compliance under those agreements Chapter  8 
concerns perfarnance of the par t ies  t o  the Nuclear Non.  
Proliferation Treaty during 1979. Chapter  9 discusses  "negative 
security B S S U ~ B I I C ~ S . "  i e ,  the  lack of nuclear weaponry. The tenth 
chapter  provides  s ta t is t ical  information concerning nuclear explo- 
sions detonated by t h e  United Srates .  the Soviet Union. and other  
nat ions since 1945 

The next rhree chapters  form a group in that  all deal *,ith 
specialized types of non.nuc1ear weapons Chapter  11 discusses  
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This  large publication offers profiles, o r  descriptions. of four  
h u n d r e l  thir ty  malor mult inat ional  enterprises. together with 
s ta t is t ieai  information about  foreign investment  in general The 
purposes  of this  work nre similar  to those of Moody. S t a n d a r d  and 
Poor. Dun and Bradstreet .  a n d  other  f i n a n m i  information publiea- 
Lions more familiar to American investors .  to provide. in two or 
three pages. an overview of each firm described. its products ,  sub-  
sidiaries, sales. assets ,  and other  s ta t is t ics  a n d  indicators. The dif. 
ferences between the work here  noted and t h e  other publications 
named is s ta ted in the  preface; i t  "is the  first directory of its type 
dealing exclusively with f i rms t h a t  control important  foreign in. 
vestments." The edi tors  of the work s ta te  t h a t  t h e  430 i i rms prafil. 
ed account  "for  over 80cc of t h e  world 's  stock a f  foreign direct in-  
vestment  

The work opens with a t w p p a r r  introduction P a r t  I. "The Scope 
and Pat tern of Mult inat ional  Enterpr ise  Act i \ i ty  in the Late  
1970s." provides a stat is t ical  overview of foreign investment ,  by 
investing country.  N o t  surpr is ingly,  the United States .  the United 
Kingdom. and West  Germany are t h e  leaders ~n foreign mvestment. 
with J a p a n .  Switzerland. the Kether lande.  and Canada not  far  
behind. France, Sweden,  Belgium, Luxembourg.  and I ta ly  account 
for most of the remaining foreign investment  Several charts  set 
forth information about  countr ies  which receive investments .  both 
developed and developing. a n d  information about  types of in. 
dustr ies  and about  exports  from parent  firms to their own af .  
f i l i a t e  

P a r t  2 of the introduction sets  forth seven tables  containing 
s ts t is t ies  about  the 430 profiled f i rms as a group Extensive ex- 
planatory notes  are provided The tables  summarize the sizes of t h e  
f i rms.  the extent  of their  overseas activities, direct exports  of 
parent  firms. sales of overseas subsidiar ies .  i n d u s t n a l  diversifies. 
tion and growth rates. 

T h e  introduction is fallowed by a short  essay, "Criteria for Selec. 
tion." explaining the guidelines fallowed by t h e  editors in selecting 
f i r m s  f o r  inclusion in the Directory The criteria were. "The firm 
h a d  2jrc or  more of the voting equi ty  a i  manufactur ing or  mining 
companies in a t  least three foreign countries;" "The firm h a d  a t  
least 6% of its consolidated sales or assets  a t t r ibutable  to foreign 
investments ,"  and "The firm h a d  a t  least 850 million sales 
originating aboard " The edi tors  explain that  firms qualified if 
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they met  even one of these cri teria,  bu t  that  most  met  all three. In  
doubtful  cases. abbreviated entries were prepared. 

The  profiles open wtth an italicized summary.  fallowed by a briei 
description of the firm s structure and products.  Notes on the 
background or  history of t he  firm come next,  iallowed by f iveyea r  
statist ical  summaries of the  f i rm's  activit ies,  in tabular form. Ma- 
jor shareholders  and  principal subsidiaries are listed as well. The 
book closes with extensive statist ical  tables providing further in. 
formation about  overseas activities. diversification, government 
ownership,  and other characterist ics af profiled firms 

Edi tor  John  11, Stopfard is Academic Dean and Professor  of In- 
ternational Business  at  the London Business  School, and  serves as  
a director o i  the Matr ix  Group John  H.  Dunning i s  head of the 
Department  of Economies and Professor  of International and 
Business  Studies  a t  t he  Universi ty  of Reading, in the United 
Kingdom Klaus 0 Haberich is an a s s i s t an t  professor a t  t he  Whar-  
ton School of the Universi ty  o i  Pennsylvanm. Philadelphia.  Pa .  

23 Sullivan. Charles  A, .  Michael J Zimmer, and Richard F. 
Richards. Federal Statutory Law of Employment Discnminstion. 
Charlottesrdle.  Virginia: Miehie/Bobbs.Merr i l l  Law Publishing. 
1980. Pages:  lxxxiv,  874. Price.  S45 00. Includes 1980 pocket sup. 
plement. 67 pages. Table  of cases; index Pubiisher 's  address:  
~ i ch ie /Bobbs -h . l e r r i l l  Law Publishing. P.O. Baa 7587, Chariot. 
tesville. T'A 22906 

The past  two decades have seen considerable litigation concern. 
ing discr iminat ion by potential  employers  against  would.be 
employees based on the employees '  race, color, religion, sex, or na. 
t ional origin M u c h  of this litigation is based upon Title VI1 of t he  
Civil Rights Act of 1964, Pub .  L. No. 88-352. 78 Stat. 253. a8 amend. 
ed.  codified at 4 2  U.S.C. $ 8  2000e et seq. Several other statues also 
bear  upon employment  discrimination. including some from the 
Recons t rumon  era after t he  Civil W a r ,  bu t  Title VI1 is the pr imary 
subject of this book. The statute and its practical operation are 
described a t  great length Several related statutes m e  considered 
more briefly.  

The book is organized m fourteen numbered chapters.  Chapter  1, 
' 'Concepts of Discr iminat ion Under  the Federal  Statutes." pro. 
vides an overwen of the statutes and a discussion of t he  types of 
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discr immation intended b y  the legisiators to be covered by the iaw. 
Some techniques a n d  problems of proof and persuasion in litiga- 
tion are considered 

Chapters  2 through 9 examine Title VI1 specifically The second 
chapter  looks a t  the coverage of Title VII .  and a t  special s ta tutory 
exemptions such as the  preference given to veterans in the United 
States  Civil Service a n d  in many other  hiring s i tuat ions.  Special 
problems of gender  discrimination. religion. and ethnic Identity are 
considered. along with sui ts  against  s ta te  and l o c d  governments. 
the federal  government ,  and labor u n m s .  and other  mat ters  

Chapter  3 considers  Title VI1 enforcement procedures. especmlly 
pr ivate  lawsui ts  The fourth chapter  discusses  preliminary relief in 
discrimination actions. Chapter  5 examines the interrelationship 
between Title VI1 remedies, a n d  other  remedies which may be 
availabie. such as  grievance procedures under collective bargain- 
ing agreements .  a n d  state-level adminis t ra t ive and judicial pro- 
ceedings. The sixth chapter  re i iews Titie VI1 class actions. and 
Chapter  7 .  "Complex Employment  Discrimination Lirigation," 
considers t h e  problems of s i m u l t m e m S  private  and public Imga-  
tlO" 

In Chapters  8 and 9. Ti t le  VI1 i s  discussed in relationship to t h e  
general s ta tutes  surviving from the post-Cir i l  War Reconstruction 
period. The authors  refer to that  time 8 s  the  "Firs t  Reeonrtruc- 
tmn.  t h e  second being the prwcivii rights Supreme Court  deci- 
sions and federal s ta tutes  of the 1960's Chapter  10 13 about  the 
E q u a l  Pay Act  of 1963,29 U S . C  9 206ldl119761. which is concerned 
pr imari ly  with gender  discr iminat ion Chapter  11 deais with the 
Age Discrimination m Employment  Act .  29 U.S.C. 55 621.634 
119761, enacted in 1967 

The twelfth chapter  eonslders  the impact  of t h e  National Labor 
Reiat ians  Act .  29 U.S.C. 5 9  151 e t  seq. on employment discrimina- 
tion. This  f a m o u s  s ta tute .  f i rs t  enacted in 1936 and amended many 
t imes.  provides  far union representat ion of workers in collective 
bargaining i i t h  employers .  It does not  explicitly deal a i r h  employ- 
ment  discr iminat ion except discrimination on the basis  of union 
membership and par t ic ipst ion in related activities The book closes 
with C h a p t e i s  13 and 14. on affirmative action. reverse diserimina- 
tion set t lement  of litigation and eonsent  decrees 
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For the  convenience of readers,  the book offers an explanatory 
preface, a s u m m a r y  table of contents,  B very detailed table of can- 
tents.  and  a sub jec tma t t e r  index. A table 01 cases cited is placed 
near the f ron t  of the book before the  first  chapter.  The text is 
organized in numbered sections and  subsections,  and  is profusely 
footnoted Footnotes  are placed a t  t he  bot toms of the pages to 
which they refer. The  1980 pocket supplement  provides updat ing 
t0xt. footnotes,  and ease citations for most  chapters.  

Authors  Charles  A. Sul l ivan and Michael J. Zimmer are pro. 
f e s so r s  of law a t  Seton Hall Universi ty  School of Law, Newark. 
h e w  Jersey. Richard F. Richards is a professor of law a t  the 
Universi ty  of Arkansas ,  Fayetteville, Arkansas .  All three have 
written many law review articles on topics of employment 
discrimination. Port ions a i  t he  book here noted are based an these 
art icles.  

24.  Sullivan, Linda E., editor,  Encyclopedia of Governmental  Ad.  
visory Organizations (3d ed.1. Detroit ,  Michigan: Gale  Research 
Company,  1980. Pages:  xi ,  782. Price: $150.00. Extensive 
alphabetical  and  keyword index. Publisher 's  address:  Gale 
Research Co., Book Tower, Detroit ,  Michigan 48226. 

This  large work provides  information about  no less than 3456 
federal  governmental  advisory committees. past  and present.  
While most  are currently active committees, descriptions of several  
hundred defunct  organizations are provided for historical 
reference.  The history,  program, and membership of each commit. 
tee are described, together  with reference to  the legal authority for 
t he  commit tee 's  existence and operations,  and  information about  
t he  committee's staff and its  schedule  of meetings. This  edition 
contains more entries and  longer entries than the second edition, 
published in 1975. 

The range of committees covered is great.  En t ry  No. 3319, for exL- 
ample.  is the Interdepartmental  Commit tee  an Civil International 
Aviation, which was terminated in 1938 Also included are such 
ephemeral enti t ies as t he  Transpa '72 Air  Show Review Board.  
which existed fo r  four months in 1972, En t ry  No. 3436. 

The Board of Visitors of t he  J .A .G.  School is En t ry  No. 766. This  
en t ry  is not  completely up to date. as i t  doer  not reflect t ha t  t he  
Board of Visitors was terminated in 1980 after a 26.year existence. 
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A l s o ,  t he  en t ry  s t a t e s  t ha t  the recorder for the Board i s  Captain Joe 
Hely Captam Hely.  a former post judge advocate of t he  J.A.G 
School. left  Charlarresvil le and  the  Army fo r  cixilian life in 1976 
BUL these are minor points .  mentioned only to show tha t  t he  
Encyclopedia. like all indexes and  directories,  1s not  infallibie For 
thP moat part. t he  en t ry  1s correct. a n d  the  ~nclunmn of such  an 
obscure commitwe IS an achievement in itself Doubtless furure 
editions will show E n t r y  S a  766 B E  a historical  i tem, l ike  No.  763, 
the Roard of Visitors of t he  Army Transporratlan School,  f o r t  
Eust is .  Virginia which was terminated in 1974 

The  entries are organized in ten subjec tmat te r  Sections or  
categories These are agriculture:  business indus t ry ,  economics. 
and  labor ,  de fense  and  mili tary science. education and  social 
welfare: environment and na tu ra l  resources. health and  medicine. 
history a n d  culture,  go\ 'ernment l ax .  and international affairs,  
engineering. scLence and technology; and transportation A variety 
of subtopics are included under these major headmgs. and entries 
are grouped according t o  subtopic Thus .  t he  entry f a r  t h e  5 . 4  G 
School Board of Visitors E in t he  section on defense and mili tary 
s c ~ e n c e .  and LS grouped with other entries under ' Education. 
\ l h t a r y , "  in alphabetical order.  

The United S ta t e s  Congress has been concerned about t he  pro. 
l iferation of c o m r n ~ r r e e ~ ,  boards.  commissions,  and  so  fo r th ,  and  in 
1972 parsed t he  Federal A d i i s o r y  Commirtee 4c t .  Pub L 10 92. 
463, 86 Stat  770, codified a t  6 U S C App $5 1.14 119761. as amend. 
ed The text of this act is set  forth in Appendix I1 of the 
Encyclopedia The ac t  requires t he  ~ ~ r i o u s  departments and  agen- 
cies of rhe federal  government t o  appoinc "Committee Management 
Officers 

The  volume c loses  u,ith a very extensire index. listing all of t he  
entries in alphabetical  order  by  name and  key word For example.  
the T J A G S A  B o a r d  of \ isicors 1s I m k d  under both "Board" and  
"Judge " Also l isted are entities such BS t he  General Accounting 
Off ice  and  t h e  Senate Foreign Relatmnr Committee which the u m n -  
fa rmed might mistake f o r  a d i i s o r y  committees The  Encyclopedia 
refers the nier of the index to  the L'.S Government M a n u a l  or to 
the  L-S Congressional Directory as appropriate.  for  information 
about such agencies. 

These officials are listed in Appendix I 

The  Gale Research Company publishes var ious directories and  
encyclopedms The Law and Legal l o fo rmsmn Diieetorv. edited 
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by Paul  Wasserman and hlarek Kaszubski  , is noted elsewhere in 
this issue.  

2 5 .  Thompson.  W. Scott .  Professor,  and Colonel Donaldson D 
Frizzell, editors,  The Lessons of Vietnam New York: Crane, 
Russak & Company.  1917. Pages :  xii, 288 Price 519 50 Index 
Publisher 's  address:  Crane, Russak & Ca , Inc., 3 Eas t  44th Street .  
New York,  N Y 10017. 

This  hook se t s  fo r th  a collection of papers  presented and corn. 
ments  made a t  a colloquium entit led "The Military Lessons af the 
Vietnamese War,"  held in 1973 and  1974 a t  the Fletcher School of 
Law and  Diplomacy.  The famed Fletcher School is part of Tufts 
University,  a t  Medford.  Massachuset ts  The two editors were  
among the thirty-one contributors and participants.  among whom 
were such well.known Vietnam-era public figures as General 
William C. Westmoreland.  Ambassador  Henry Cabot Lodge. Ad. 
miral Elmo R Zumwalt .  and others 

Publ ished in 1917, this is  not  a new book. but  is  being advertised 
anew by the publ isher  as a companion co a new work. The Fal l  o f  
South Vietnam. Statements by Vietnamese Military and Ciwlian 
Leaders. Edited by Stephen T .  Hosmer. Konrad Kellen. and Brian 
M .  Jenk ins ,  the new hook is noted elsewhere ID this issue I t  
presents a Vietnamese point of view. as The Lessons of Vietnam 
presents an American perspective 

The  book i s  organized in fifteen numbered chap te r s  01 seerions, 
each containing one or  more essays or  comments by different par- 
t icipants and contributors.  In each chapter.  the writings are  w v e n  
together by  use of introductory headnates  and concluding notee 
prepared by  the  editors The opening chapter  is "The Strategic 
Background;' which is followed by "Pat terns  of the French and 
American Experience in Vietnam," and "The American Approach 
to t he  War.'' Chapter  IV is "A Military War of Attri t ion," and the 
fifth chapter.  "The Strategy of Attri t ion." Next come "Rear Bases 
and Sanctuar ies ."  "Psychological Factors." and "Air Power MIX. 
ed Resul ts  in the Ea r ly  Years  " The ninth chapter  IS "Air Power 
and  Negotiation in 1912," and the  tenth, "Tactics and 
Technology " Chapter  XI ,  "Problems af Farce Management." is 
followed by "Cost ing the  Vietnam War." The book closes with 
"Was There Another  Way? ' '  "Vietnamization and  the Terri torial  
Forces." and "Was Failure Inevitable? Some Concluding Perspec- 
t ives. ' '  
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For the use of readers ,  the book offers a detailed table  of COD. 
tents. a foreward.  B preface,  a glossary of abbreviat ions and 
acronyms used. a n d  a checklist of contr ibut ions and par t ic ipants .  
There is some use of m a p s .  s ta t is t icai  tables .  and footnotes The 
hook concludes with an afterword and an index 

W Scot t  Thompson was a t  time of publication an associate pro- 
fessor  of internat ional  politics a t  the Fletcher School, and 
Donaldson D Frizzell was a colonel in t h e  U.S. Air Force. and,  in 
1973.74, a research associate a t  the Fletcher School. 

26 U S .  Naval  Inst i tute ,  Milestones in Neve1 Aviation. 1910. 
1980, A Pictorial Calendar for 1981. Annapolis, Maryland:  C S. 
N a v a l  Inst i tute ,  1980. Pages.  Approximately 160. Price: $6.95. 
Publ isher 's  address  Market ing Department. U.S N a v a l  Inst i tute .  
Annapol is ,  Maryland 21402. 

This  a t t rsct ively pr inted book is half a history of naval  aviation. 
a n d  half  an appointment  calendar .  Throughout  the book,  each lef t .  
hand page bears  pictures  of aviators  and aircraft. with extensive 
explanatory capt ions Each r ighbhand page is p a r t  of the calendar. 
The pictures  and capt ions begin with a reproduction of an old 
photograph of Captain Washington Irving Chambers .  who w a s  
assigned in September  1910 to be the N a v y ' s  correspondent in m a t -  
ters  of aviation. In  t h i s  capaci ty ,  he founded American naval avia. 
tion. The pictures  and capt ions move forward in chronological 
order t o  a conclusion with an aer ial  shot  of a threecarr ier  t a s k  force 
in t h e  Arabian Sea in 1980 during the problems in I ran and 
Afghanis tan 

E a c h  page of the calender  covers seven days.  with space for  
notes Anniversar ies  of events  in the history of American naval 
aviation are noted: a lmost  every day of the year is covered. and 
many d a y s  have two entr ies  The book is held together with a spiral 
ring, so that  i t  l a y s  f l a t  when opened. a convenience far notemak. 
ing. 

A f t e r  the last week of December 1981, the book cont inues with a 
recapitulation of 1981, two months to a page, with space for Small 
notes  for each day.  Complete  calendars  far 1981 and 1982 are  
presented next ,  and an alphabet ical  list of military. religious. 
patriotic, and historical holidays 
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The  United S ta tes  Naval Ins t i tu te  i s  a voluntary membership 
association affiliated with the Navy Academy a t  Annapolis,  
Maryiand .  Anyone can belong, the members  "are united by B eom- 
mon concern for nautical progress. ' '  The  Ins t i tu te  publishes a mon- 
th ly  magazine,  the Naval Institute Proceedings, the  May i s m e  of 
which i s  called the  Naval Review. The Ins t i tu te  also m a m a i n s  a 
library which includes one of the  world's  largest collections of U.S. 
Uavy and  Coas t  Guard  sh ip  and  aircraft photographs.  

The Ins t i tu te  publishes and  sells books on naval  themes. Noted 
elsewhere in th i s  issue are Chiefs o f  Nevel  Operations. by Pro. 
iessar  Robert  W. Love. Jr . ;  Combat Fleers of the World, 1980/81: 
Their Ships, Aircraft, and Armament,  edited ~n the French angina l  
by J a n  Labayle Coubat  and  transiated for the Institute by A. D. 
Baker  111: and  ~Vava l  Ceremonies. Customs and Traditions. 5th  edi. 
tion. by Vice Admiral  William P. Mack and  Lieutenant Commander 
Royal W. Connell  

27 .  Wasserrnan, Paul .  and  Marek Kaszubski ,  editors. Law and 
Legal Information Directory. Detroit. Michigan: Gale Research 
Co., 1980. Pages: xi". 6 2 1  Price: S94.00. Publ i sher ' s  address: Gale 
Research Co.. Book Tower,  Detroit,  MI 48226 

This large book provides addresses  for and  capsulized informa- 
tion about  B grea t  variety of entities and  activities oi interest to  
members of the  Amencan  legal profession. Included are bar 
associations. law schools, legal periodicals, law book publishers, 
and  many o ther  subjects 

The  book is organized in fourteen separa te  sections The  f i r s t  sec- 
tion is "national and  International Organimt ions ,"  a list of 
organizations, mostly American, some foreign, which are concern- 
ed in some way with iaw or legal practice. Included are the In te rna-  
tional Society for  Mili tary Law and  the  Law of War ,  and  the Judge  
Advocates Association. This  section is followed by section 2 ,  "Bar 
Assaciatmns." Lis ted  here are all legal organizations with an  ex- 
plicitly geographical bas i s .  i.e.. State bar  88sociations. and bar  
associates of cities. counties. o r  other localities. N o  iederal or  
regional a rganiza tmns .  like the Federal  Bar Association, are listed 
here. instead, these appear  in section 1 

Section 3, "Federal  Cour t  Sys tem,"  contains addresses for a11 the 
United S ta tes  courts of appeals and  district cour t s ,  wlth descrip. 
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t ioni of their  venues. The fourth seetion gives addresses and 
descriptions of federal  regulatory agencies, rhe independent age". 
ties first .  and  then executive agencies. departmenr by  depar tment  
Lau schools are listed and  their  degree programs described, s t a t e  
by  state.  in section 5 .  and continuing legal education programs and  
agencies are discussed in detail  ~n t h e  sixth Section 

Section 7 hs t s .  s t a t e  by state.  a11 t h e  insti tutions and organiza. 
t ians which offer some type  of paralegal education. with descrip. 
t ions of their  course offerings The  eighth and  ninth sections list 
and discuss scholarships.  g ran t s ,  awards ,  and  prizes available in  
various fields of law.  T h e  next  chree sections do the same for  l a w  
libraries connected w t h  law schools.  or operated by  ba r  associa- 
t i o n ~ ,  g w e r n m e n t  agencies, or  other organizations: information 
systems a n d  services such as  FLITE:  and  research centers,  both 
academic a n d  commercial .  The  thirteenth section l ists  and 
describes B great variety of legal periodicals published by I B W  
schools. bar  assocmt ims .  special  interest  groups. and  commercial 
f irms. The  fourteenth and  l a s t  section provides addresses of 
publishers of 1e.w books a n d  other publications 

For the  convenience of t h e  user, t he  Directoryprovides a table of 
contents.  a preiace,  and  an introduction explaining t h e  use of each 
af the  fourteen sections M a n y  of t he  sections are followed by  
alphabetical  indices of t he  entries contained therein This  is useful 
especially f o r  t h e  sections in which entries are arranged primarily 
by  state.  Each  en t ry  IS given a number. and  this number is referenc. 
ed  in the  relevant alphabetical  index. rather than  t h e  page number  

The editors haxe  s t a t ed  m their  preiace tha t  t h i s  work i s  modeled 
on t he  Medical and Health Information Directory, by Dr Anthony 
1. Kruias .  

28 W h e l m  J o h n  William, Professor. editor.  Yearbook ofProeure-  
ment Articles, Volume 16, 1979. Washington. D.C. Federal  
Pubiicatmns. Inc , 1980 Pages.  xi", 1089 Pub l i she r ' s  address.  
Federal  Publications,  Inc.. One Lafayette Center,  Washington. 
D.C. 20036 

The  Annual  Yearbook of Procurement Articles IS a collectmn oi 
all available art icles dealing with government procurement or con- 
tract  law published during the  calendar year preceding t h e  year of 
issuance a f  t he  volume Because of publication delays experienced 
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by Some periodicals, articles of earlier date may be included also. 
Thus ,  of t he  forty art icles reprinted in volume 16. the current 
volume. twenty are dated 1979, and twenty.  1978. 

The  Yearbook is a publication of Federal  Publications.  In. 
carporated,  a commercial publ ishing firm located in Washington,  
D.C.,  and headed by  Mr.  Henry  B. Keiser. 

As in previous volumes, t he  reprints are photographic copies of 
the articles in their  original form, including original page numbers .  
Yearbook page numbers  are added an the outside vertical margins .  
halfway up each page. Articles are separated by inserted title 
pages, which give the full citation t o  t he  original of the reprinted ar. 
t i de ,  together with a very short  Scope note. from three to five lines 
in length.  The articles themselves  vary widely in length. The 
longest, an  article by Malor  Roger Dean Graham,  U S A F ,  originally 
publ ished a t  20 Air  Force L. Rev.  331 119181. fills n in ty two  pages. 
Most of t he  articles are far shorter.  several being only five or S ~ X  

pages in length.  

As in previous volumes,  t h i s  volume opens with B commentary by 
the editor, Professor  W h e l m  an a topic selected by  him The 
volume 16  commentary deals with fraud in government  contrac- 
ting. The au tho r  reviews the  var ious federal statutes concerning 
f r aud .  He finds t h e  statutory scheme very complex and  fuli of 
possibilities fo r  un fa i r  t reatment  of one party or  the other,  especial. 
ly the contractor Professor  W h e l m  recommends simplification of 
the law. with clear separat ion between criminal and  civil remedies. 

The  articles reprinted deal with every aspect  of the law of federal  
government  procurement .  Same pertain to  state and local procure  
ment  as well Fifteen different journals and law reviews are 
represented among the  forty articles reprinted.  As in laat yea r ' s  
volume. the  National Contract Management Quarterly Journal is 
by  f a r  the most  heavi ly  represented. with fifteen articles. The Air  
Force Law Review and the  Bar Association's Public Contract Law 
Journal are t ied in second place, with five articles each The 
Military L a w  Review is  represented by three articles. and the 
FedeialBar Journal ,  by  two. 

The three Military Law Review articles are all from volume 86. a 
contract law symposium issue publ ished in the fall of 1979. The 
f i r s t  art icle is ,  "The Allowability of Interest  in Government  Con. 
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tracts: The Continuing Controversy." by Malor Theodore F Y 
Cathey a n d  Major Glenn E .  Monroe This  article was publ ished at 
86 Mil. L Rev. 3 ifall 19791 and 16 Y.P.A 889 119801 Major Cathey 
1s legal counsei for the Defense Supply Service-Washington. a t  the 
Pentagon.  Washington,  D.C. Rlajor Monroe was a government trial 
a t torney before the Armed Services Board of Contract  Appeals, 
and i s  now with the Wahington office of a private  firm, Bryan,  
Cave. XcPheeters .  and MeRoberts ,  based in S t  LOUIS. Major  
Monroe was also author  of an article on a procurement topic 
published in volume 80 of the Mil i tary Law Review and reprinted 
In volume 16 of the Yearbook. Bath Malor  Cathey and Majar 
Monroe were formerly members  of the contract  law faculty a t  The 
J u d g e  Advocate  General ' s  School, Charlottesville, Virginia 

The second Review article i s ,  "Use of Specifications in Federal  
Contracts .  Is  t h e  C u r e  Worse t h a n  the Disease?" Publ ished a t  86 
Mil. L.  Rev 47 ifall 19791 and 16 Y.P.A 935 119801. this  arcicle w a s  
written by M a i m  G a r y  L.  Hopkinr  and Major Riggs L. Wiiks, J r  
Major Wilks i s  senior instructor  in the Contract  Law Division a t  
The J u d g e  Advocate  General ' s  School Major Hopkins was former- 
ly chief of t h a t  division. a n d  now works for B private  company.  E -  
Systems,  Dallas, T e x a s ,  as associate corporate counsel. Major 
Hopkins was also ea.author of a procurement article published in  
volume 80 of the Review and reprinted in volume 15 of the 
Yearbook. The article on specifications here  described was the sub. 
ject of t h e  1979 Professional  Writing Award given by the J A.G 
School A l u m m  Association. A s toiy about  this  award appears  ~n 
volume 90, falls 1980, of t h e  Review. 

The third a n d  last Review article appearing in volume 16 is, "The 
Magic Keys.  Final i ty  of Acceptance Under Government  Con. 
tracts." by T h o m a s  E .  Shea, Esquire .  This  article was published at 
86 Mil. L. Rev.  111 ifall 1979) and reprinted at 16 Y.P.A 1001 
119801. M r  S h e a  i s  assis tant  dis t r ic t  counsel f o r  the F o r t  Worth 
D i s t m  of t h e  U S A r m y  Corps of Engineers  a t  Fort  Worth.  Texas.  
H e  is author  of an  article on  a orocuremenr tonic oubl ished in . .  
volume 19 of the Air Force Law R e w e w a n d  reprinted m volume 15 
o f t h e  Yearbook 

F a r  the convenience of users. volume 16, like previous volumes. 
offers a detailed tabie  of contents  which reproduces the scope notes 
f rom the inser ted title pages mentioned above The table  of con. 
tent3 is fallowed by a two-page "Guide to Use " Ar the end of t h e  
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volume, there appears  an index of the authors  of the reprinted ar- 
ticles, a table of leading c m e s  cited,  and a short  sub jec tma t t e r  in. 
dex 

The editor,  John  William Whelan, has  been B professor of law a t  
the Hast ings College of L a w  of the Universi ty  of California. a t  San 
Francisco, since 1975. Prior t o  tha t ,  he taught  at  t he  Davis  campus.  
1961-1975, and  a t  Georgetown. 1959.1967, and a t  t he  Universi ty  of 
Wisconsin. 1956.1919. Professor W h e l m  was formerly an Army 
judge advocate ,  serving as a n  instructor a t  The Judge Advocate 
Genera l ' s  School,  Cha r l a t t e sv~ l l e .  Virginia from 1951 to 1955, after 
which he was a member of the faculty of t he  Universi ty  of Virginia 
School of Law for a year.  H e  was a member of the JAGC Reserve 
until his retirement in 1971 as a l ieutenant eolanei. Professor  
Whelan is ca-author,  with Robert  S. Pasley. of e. casebook,  Federal 
Government Contracts, published in 1975 by the  Foundat ion 
Press. Mineoia. New York. 

Professor  Whelan is assisted in his work an the Yearbook by Mr.  
William J Ruberry 8s associate editor.  Mr Ruberry is  an ad. 
mmistrat ive law judge on the Armed Services Board of Contract  
Appeals ,  Alexandria .  Virginia. 

The 1978 volume. volume 15, was noted at 86 Mil L.  Rev. 173 Ifall 
19791 and mentioned a t  85 Mil L Rev. 183 (summer 19191. Volume 
14 was noted a t  82 Mil. L.  Rev.  225 ifall 19781. 

29. Whitebread,  Charles  H..  Criminal Procedure: An Analysis of 
Constitutional Cases and Concepts. Mineola. New York. The Foan.  
dation Press.  Inc. ,  1980. Pages:  x r i i ,  622. Price: $24 00 Table of 
cases; index. Publisher 's  address.  The Foundat ion Press.  Ine , 170 
Old Country Road ,  Mineala ,  N.Y. 11501. 

This  law school casebook is a recent addition to  the  well.knann 
Universi ty  Textbook Series,  publ ished far Foundat ion P res s  The 
book is intended pr imari ly  for use by students in their  second or 
third year  of J D.. or LL.B . level  studies.  and  by their  professors.  
I t  deais with procedural  mat ters  such as search and  seizure. the 
right to counsel. entrapment .  and related topics, a8 opposed to  
substant ive criminal law, which IS usuaily dealt  with in the first  
year of legal studies This  volume IS a f i r s t  edition for Foundat ion 
P res s ,  although the  au tho r  states in his preface tha t  t he  basis for 
Criminal Procedure was his previous book. Constitutional 
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Criminal  Procedure. published in 1978 by the American Aeadem? 
of Judicial  Educat ion.  Washington,  D C 

In his introduct ion.  the author  explains  t h a t  the law a i  criminal 
procedure h a s  been much affected by the liberal decisions of the 
Warren Supreme C o u r t  during the 1960's. and the moderately con- 
servat ive shif t  of the Burger  Court  in the 1970's. The Burger Court ,  
for example.  whiie placing a high value on t h e  rights t o  counsel and 
t o  a jury trial. h a s  given low prior i ty  to prorection against  illegal 
searches and seizures. and to correction of certain types of self. 
incrimination si tuat ions.  T h e  Warren Court  was deeply committed 
to upholding individual  r ights ,  a t  the cost ,  if necessary. af letting 
gui l ty  persons go free. The Burger Court  focuses on ensuring t h a t  
the factually guiity are convicted and t h a t  the factually innocent go 
free The importance of these differences in emphasis  is t h a t  the 
law of cr iminal  procedure h a s  been significantiy affected by them, 
and wili cont inue t o  be for years t o  come 

The book IS organized in twenty-nine chapters  and seven parts  
P a r t  A ,  "The F o u r t h  Amendment .  Search and Seizure Law," is pro. 
bably t h e  hearr of t h e  book. Consis t ing of twelve chapters  filling 
over o n e t h i r d  of t h e  vdume .  i t  presents  cases and discussion of the 
exclusionary rule, t h e  law of arrest ,  search warrants  and eneep- 
t ions to the requirement  therefor ,  consent searches,  border sear- 
ches. eavesdropping,  a n d  other  topics. This  1s followed by P a r t  B. 
"The Fif th  Amendment 's  Privilege Against Self- lncnminarion.  ' 
with two chapters .  

The third p a r t  "The Pretr ia l  Process." covers such matters  as  
bail. grand juries. and plea bargaining P a r t  D. ' 'Const i tut ional  
Issues Associated with Trial." discusses  the rights to a jury t r ia l  
and B speedy t r ia l .  a n d  the defense of double jeopardy P a r t  E ,  
"The Role of the Lawyer  Under  the Sixth Amendment ,"  examines 
the r ight  t o  counsel and the issue of effective assis tance of counsel 
The next  p a r t  contains  one chapter  concerning the entrapment  
defense The main body of t h e  book closes with P a r t  G.  "The R e l -  
t ionship Between the Federal  a n d  Stare  Courts ."  describing dif. 
ferencer i n  cr iminal  procedure between s ta te  and federal courts and 
the reasons f o r  them Two short  appendices provide information 
about  recent S u p r e m e  Court  decisions which apparent ly  could not 
be included in the main body.  

For the convenience of users, t h e  casebook offers an explanatory 
Preface. a s u m m a r y  cable of contents .  a detailed table  of contents. 
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and, a t  the back of t he  book,  a table of eases cited and a subject. 
mat ter  index. The text is copiously footnoted. and l ists  of 
bibliographic references are placed a t  t he  ends of the ehaprers  
Footnotes  are  placed a t  page bot toms.  and are numbered COD. 
secu t iwly  from the beginning of each chapter.  

The author,  Charles  H.  Whitebread,  11, is B professor  a t  t he  
Universi ty  of Virginia School of Law, Charlottesville. Virginia. 
Born in 1943, he received his undergraduate  education a t  
Princeton. and earned his LL.B.  a t  Yale in 1968 He has publ ished 
many articles and several books on criminal law sublects Juveni le  
lustice has been an area of particular interest  to him. Professor  
Whitebread has  taught  a t  the FBI  Academy,  Quant ieo.  Virginia. 

30 Yager, Joseph  A, ,  editor,  h'onproiiferation and U.S. Foreign 
Policy Washington,  D.C.: The Brookings Insti tution, 1980 Pages: 
niv,  43s Price: 822.96 (cloth); $8.95 Ipaperi. Index Publisher 's  ad.  
dress:  Director of Publications,  The Brookings Insti tution, 1775 
Massachuset ts  Avenue. N W.,  Washington.  D.C. 20036. 

Among the  many pressing concerns of international relations is 
the spread of nuclear weapons through more and  more countries.  
Peaceful  usee  of nuciear  energy raise many problems.  not  the least 
of which is the product ion of fissionable material  as a by-product.  
An increasing number of countries have taken the additional Steps 
necessary to  convert this material  into nuclear r e a p o n r y .  Sti l l  
more countries have the technical capaci ty  to  do this if they choose 
to  Sa far .  their  domest ic  policies have excluded such action, bu t  
t ha t  could change.  

Readers  of these publications notes are aware tha t  prevention of 
the spread oi nuclear weapons is a prime concern of organizations 
such as the Stockholm International Peace Research Insti tute,  or  
S IPRI .  many of whose publications have been noted or reviewed in 
the  Military Law Review The Brookings Insti tution, responsible 
for  publication of t he  volume here noted. has  not been identified 
with this particular cause. T h a t  fact  may imply greater impartiali ty 
in the  Insti tution's conclusions.  

Sonproliferation and US. Foreign  policy^ a collection of essays 
by scholars associated with the  Brookings Insti tution and other 
organizations. public and private The essays were prepared as 
part  of a project funded by the  United S ta t e s  Departments  of 

197 



M I L I T A R Y  L A W  REVIEW [ V O L . $ Z  

Defense. Energy. and  S ta t e  The  book is organized in six pa r t s  and  
eighteen chap te r s  E a c h  pa r t  was  prepared by  a different au tho r  or 
group of authors.  The  first  five pa r t s  deal with specific geographic 
meas,  a n d  t h e  sixth presents combined conclusions from the  earlier 
pa r t s  

P a r t  One. Northeast  A s i a ,  war  writ ten by Ed i to r  Joseph  A .  
Yager. a senior fellow in t h e  Brookings Foreign Poiicy S tud ie s  pro- 
gram who has  several other publicatians to his credit  This  pa r t  
focuses chiefly on Japan. b u t  considers t he  si tuations of t h e  
Republic of Korea lor South  Korea) and Taiu,an as well. None of 
these countries has  nuclear weapons of i ts  own. [The  United S ta t e8  
forces in Korea have  such  weapons under  their  cnntrol.1 All three.  
however,  produce nuclear energy and thus  could produce u'eapons 
if they  wanted t o  M r  Yager reviews t h e  various public programs of 
t hese  countries concerning nuclear energy, and  considers t h e  
various pressures a n d  fears which could affect  present and fu tu re  
nuclear palicier there 

The  second pa r t ,  on India.  Pak i s t an .  and  Iran.  is by  Richard K 
Betts,  also a member  of t h e  Brookings Forelgn Policy Studies staff  
This pa r t  p r e s e n ~ s  an ana lys i s  similar in structure to tha t  of Pa r t  
One. P a r t  Three,  t he  Middle Eas t ,  was prepared b y  Henry  S. 
Rowen a professor a t  t he  Stanford University School of Business,  
and by  Richard Brady ,  then on t he  s t a f f  of Pan Heuristics.  The  
fou r th  pa r t .  Brazil a n d  Argentina.  was  writ ten by  William H 
Cour tney ,  B U S  foreign service officer.  Richard K Betts did P a r t  
F i i w  South  Africa.  and  the  sixth pa r t  w a s  prepared by a11 five 
authors 

For  the  convenience of readers.  t he  book offers B fareward. a 
detailed table of contents.  a shor t  glossary of terms a n d  acronyms. 
an explanatory introduction, and  B subject-matter index. Fifteen 
statist ical  tables are scattered throughout t he  text.  Footnotes are 
used. and  are placed a t  t he  bottoms of the pages t o  which they per. 
tain.  

The  Brookings Insti tution, one of a group of enti t ies popularly 
called ' t h ink  t anks , "  describes itself as "an independent organiza. 
tion devoted to nonpar t i san  research. education. and  publication in 
econom~cs,  government,  foreign policy,  a n d  the 8 0 ~ 1 8 1  Sciences 
generally.  I t s  principal p u r p ~ s e s  are to aid in the  development of 
sound public policies and  to promote public understanding of 
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issues of national importance." Founded in 1927 through the 
merger of three slightly older organizations. the Institution is 
governed by a board of trustees, chaired by Robert V .  Raosa. The 
current president of the Institution is Bruce K .  MacLaury. 
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I. INTRODUCTIOX 

This  index foilaws t h e  format  of the cumulat ive indices which 
were publ ished as volume 91 lwinter 19811 and 8s volume 81 b u m -  
mer 19781 of t h e  Military Law Review. Those indices are sup. 
plemented in this  a n d  succeeding volumes. 

The purpose of one-volume indices i s  threefold. Firs t .  the  subject. 
mat ter  headings under  which wri t ings *re classifiable are iden- 
t i f ied.  Readers  can t h e n  easily go t o  other  one-volume indices i n  
this  ser ies ,  or  to  the cumulat ive indices, and discover what  else h a s  
been published under  the same headings Second, new subject. 
mat ter  headings are most  easily added.  volume by volume. as the 
need for  them ar ises  Third.  t h e  volume indices are B means of s tar .  
t ing the calleetian a n d  organization of the entr ies  which will even- 
tual ly  be used in a t h e r  cumulat ive indices in the future .  This  will 
save much t ime a n d  effort in t h e  long term 

This  index i s  organized in four par ts .  of which this  introduction is 
the f i rs t .  P a r t  11. belon.  IS a l is t  of a lphabet ical  order of the names 
of al l  authors  whose writings are published m this  volume. Part 111, 
the  subject-matter  index.  1s t h e  hear t  of t h e  entire index.  This  p a r t  
opens with a l is t  of s u b ~ e e t m a t t e r  headings newly added i n  this  
volume. It i s  followed by the listing af  article^ in s lphabet ics l  order 
by title under  the various subject  headings. The subject-matter  in-  
dex is followed by p a r t  IV. a l is t  of all the writ ings in this  volume in 
alphabet ical  order  by title 

All tities are indexed i n  a lphabet ical  order by f i rs t  important  
word in the title, excluding a .  an. and the. 

In  general. writings are listed under  as  man) different s u b p c t -  
mat ter  headings as possible Assignment  of writings to headings is 
based on t h e  opinion of the editor and does not necessarily reflect 
the views of The J u d g e  Advocate  General's School. the Department  
of the A r m y ,  or any governmental  agency. 
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