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MILITARY LAW REVIEW (USPS 482-1301 

EDITORIAL POLICY: The .Military Lax, Reviru provides a io- 
rum im those interested in military law to share the products of 
rheir experience and research. Writings offered for publication 
should be of direct concern and import in this area of scholarship, 
and preference will be given to those writings having lasling value 
as reference material for the military lawyer. 

The .Military Laic Reuieu, does not  purport to promulgate De- 
partment of the Army policy or to be in any sense director>-. The 
opinions reflected in each writing are those af the author and do not 
necessarily reflect the views of The Judge Advocate General, the 
Department of the Army, the Judge Advocate General's School, or 
any other governmental agency. Masculine pronouns appearing in 
the pamphlet refer to  both genders unless the context indicates an- 
other use. 

SUBMISSIOS OF WRITINGS: Articles, comments, recent de- 
velopment notes, and book r ev iew should be submitted typed m 
duplicate, double spaced, to the Editor, Military Law Revzer,  The 
Judge Advocate General's School, U.S. A m y ,  Charlottesville, 
Virginia 22901. 

Footnotes should be double spaced and should appear a8 a sepa- 
rate appendix at the end of the text. Footnotes should be numbered 
consecutively from beginning to end of a writing, not chapter by 
chapter. Citations should conform to the C'ntfonn System of Cita-  
tion (12th ed. .  6th prtg., 1980, or more recent iaeue) copyrighted by 
the Colrmbta,  H a w a r d .  and Cniaersity of Penns&~nia Law Re- 
riens and the Yair Lou, Journal. 

Typescripts should include biographical data caneermng the au- 
thor or authors. This data shouid consist of rank or other title; pres- 
ent and immediate past positions or duty assignments; all degrees, 
with names of granting aehools and years received; bar admissions; 
and previous publications. If the article was a speech or was pre- 
pared in partial fulfillment of degree requirements, the author 
should include date and place of delivery of the speech or the source 
of the degree. 

EDITORIAL REVIEW: The Editorial Board of the Military 
Law Revieu consists of the Deputy Commandant of the Judge Ad- 
vocate General's School; the Director, Developments, Doctrine, and 
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Literature Department; and the Editor of the Reriew. They are as- 
sisted by subject-matter experts from the School's Academic De- 
partment. 

The Board will evaluate all material submitted for publication. In 
determining whether to  publish an article, comment, note or book 
review, the Board will consider the item's substantive accuracy, 
comprehensiveness, organization, clarity, timeliness, originality 
and value to  the military legal community. There is no minimum or 
maximum length requirement. 

When a writing is accepted far publication, a copy of the edited 
manuscript will be provided to the author for prepublication ap- 
proval. However, minor alterations may be made in subsequent 
stages af the publication process without the approval of the author. 
Because of contract limitations, neither galley proofs nor page 
proofs are provided to authors. 

Italicized headnotes, or summaries, are inserted at the beginning 
of most writings published in the Revtew, after the authors' names. 
These notes are prepared by the Editor of the Review as an aid to 
readers 

Reprints of published writings are not available. Hoaever, au- 
thors receive complimentary copies of the issues in which their 
writings appear Additional copies are usually available in limited 
quantities. They may be requested from the Editor of the Review. 

SUBSCRIPTIONS AND BACK ISSUES: Interested persons 
should contact the Superintendent of Documents, United States 
Government Printing Office, Washington, D.C. 20402, for subscrip- 
tions. 

Effective immediately, the subscription price is $10.00 a year for 
domestic mailing, and $12.60 for foreign mailing. A single copy is 
$4.00 for domestic mailing, and $6.00 for foreign mailing. Please 
note that these are increases over the prices published In DA Pam- 
phlet 27-100-89 (Volume 89 (fall 1980)). 

Inquiries concerning subscriptions for active Army legal offices 
should be addressed to the Editor of the Revtern. Back issues for in- 
dividual military personnel are available from the U.S. Army AG 
Publications Center, A T T N  Distribution Management Division, 
2800 Eastern Boulevard, Baltimore, MD 21220. Bound copies are 
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not available, and subscribers should make their awn arrangements 
for binding if desired. 

REPRINT PERMISSION: Contact the Editor, Mzlttary Law Re- 
m e w ,  The Judge  Advocate General's School, Charlottesvil le,  
Virginia 22901 

The primary Military Law Review indices are volume 91 (winter 
1981) and volume 81 (summer 1978). Volume 81 covered all writings 
in volumes 1 through 80, and replaced all previous Reuiew indices. 
Volume 91 covers writings in volume8 75 through 90 (excluding 
Volume el), and replaces the volume indices in Volumes 82 through 
90. Volume indices appear in volume 92 (spring 1981) and later 
volumes. 

Military Law Reuter  articles m e  also indexed in the Advance 
Bibliography of Contents. Poltttcal Setence and Government; Legal 
Contents /C .C.L .P. ) ;  Index  to Legal Periodzeals; Monthly Catalog 
of United States Government Publications; Law Review Dzgest; 
I n d e s  to 1' S .  Government Periodicals; Legal Resources Index; two 
computerized data bases, the Public Affairs Information Seruice 
and The Social Service Citatzon Index; and other indexing services. 

Issues of the Mzlitary Law Reriew are reproduced on microfiche 
in C u r r e n t  U.S Gouernment  Pertodzeals on Mterofiehe, by 
Infordata International Incorporated, Suite 4602, 175 East Dela- 
ware Place, Chicago, Illinois 60611. 

This issue of the Review may be cited 93 Mil. L.  Rer.  (number of 
page) (spring 1981). 

ERRATA 

In the text on page 25 of volume 92, the first sentence in the first 
full paragraph should be changed to read, "Cnder the new rule, 
both spouses are competent to testify. Only the witness spouse is 
the holder of the privilege to refuse to testify.'' 

In the footnotes on page 79 of volume 92, the paragraph begin- 
ning, "While such an analogy . . ." is part of footnore 13 and should 
have been placed at the bottom of the page. 

I" 
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PROFESSIONAL WRITING AWARD FOR 1980 

I. INTRODUCTION 

Each year, the Alumni Assmiation of The Judge Advocate Gener- 
al’s Sehool, Charlottesdle, Virginia, gives an award to the author 
of the best article published in the Military Law Review during the 
previous calendar year. The purposes of this award are to recognize 
outstanding scholarly achievements in military legal writing and to 
encourage further writing. 

The award was first given for an article published in 1963, in the 
sixth year of the Review’s existence. I t  consists of a citation aimed 
by The Judge Advocate General and an engraved plaque. Selection 
of a winning article is based upon the article’s usefulness to judge 
advocates in the field, its long-term value as an addition to military 
legal literature, and the quality of its writing, organization, analy- 
sis, and research.’ 

11. THE AWARD FOR 1980 

The award far 1980 waz presented to Gail M. Burgess, Esquire, 
for her article entitled, “Official Immunity and Civil Liability for 
Constitutional Torts Committed by Military Commanders after 
Butz v .  Economou.”a This article was published in volume 89, the 
summer 1980 issue of the Military Law Review. Ms. Burgess is cur- 
rently a clerk working under U.S. District Court Judge James T. 
Giles of the E a s t e r n  District of Pennsylvania, Philadelphia, 
Pennsylvania.3 

> A  mare complete m o u n t  of the history of the sward and P detailed deaenption of 
npplieabls selection criteria and procedures 8 p p e m  at 81 Mil L .  Rev. 1 (winter 
1979). A discussion of the award for 1919 appear8 a t  9(1 Mil L. Rev. I (fall 1980). 

@89 MIi L. Rev. 25 (summer 1880). 

W s .  Burg~ss has been P clerk m e e  June i981. She was an aesoeiate with the isw 
Turn of Pepper, Hamilton & Seheeti ,  Philadelphia, Pa., in  1919.1980 and early 
1981. Ms Burgess served on active duty 8s s Firat Lieutensnt in the United 
States Marine Corps from April t o  November 1980. She worked an B student in. 
tern in the Polie) and Research Braneh, Judge Advocate Division, H e ,  USMC. 

1 
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In this article, Ms. Burgess reviews the Supreme Court's decision 
in the case of Butz z .  Eeonomou,4 and discusses its possible appli- 
cation to military commanders. 

Arthur N. Economou was a commodity futures commission mer- 
chant. In  1970, the Department of Agriculture initiated action to 
suspend his registration for allegedly failing to maintain the mini- 
mum required financial resources. Econamou sued the Secretary of 
Agriculture and various subordinate officials for actions allegedly 
taken by them against Econamou in violation of his constitutional 
rights. He claimed large monetary damages. The officials defended 
an grounds of absolute immunity against suit for executive actions 
within the officials' discretionary authority. 

In a long opinion, the United States Supreme Court held that, in 
general, only qualified immunity, not absolute immunity, is avail- 
able to official8 accused of constitutional wrongs. The applicable 
standard of immunity is that which pertains to state executive offi- 
cials. There are some exceptions; administrative law judgea, for ex- 
ample, enjoy absolute immunity. But mast officials cannot benefit 
from such exceptions. 

Ms. Burgess argues that there Is nothing to prevent application af 
thia rule af law against military commanders, and that they could be 
sued and held personally liable for damages under the lvle of Butr 
v .  Eeanomou She urges that commanders be made w a r e  of this, 
and that remedial legislation be requested from Congress. 

The article helps greatly to  clarify a complex and important area 
of the law which is often difficult to apply in practical situations. 
This type of article is especially helpful to the judge advocate o ra t -  
torney advisor in field legal offices where research materials, as 
well as the time to utilize them, are often lacking. 

Washington, D C , during the ~ u m m e r i  a i  1977 and 1918. 

Ms Burgess earned a B A m ( . I .  from the UnireraiLy ol Virginia an 1976, and a 
J D from the UniverJlry of Virginia School of Law In 1919 She 1s B member of the 
bar8 of the Supreme Court  af Pennaylvnnin and the U.S. District Court far the 
Eastern DlstrieL of Pennsylvania. 

. l S B  U S 418 (1979) 

2 
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111. CONCLUSION 

The award for 1980 is the eighteenth presented since the 
TJAGSA Alumni Assmiation Professional Wlithg Award uIas initi- 
ated. The 1980 award is the f i s t  presented to a woman. It is the 
f&h presented for M article dealing primarily with an administra- 
tive law or military affairs topic.5 Like the last three award-uinning 
articles, this one was not a graduate (advanced) class or LL.M. 
thesis, but was witten specifically for publication in a periodical 
such as the .Military Law Reuiea.e  

With pride and gratitude, the Military Law Review congratulates 
Ms. Burgess  on her  achievement. Fine work such as h e r s  has 
earned for the Revieu, and for The Judge Advocate General's School 
the respect of the military legal community. 

'The ofhei  four were the subjects ofthe nwsrds for 1864 1867. 1889, and. in p r t  
i975. See full cifatimn at 87 Mil. L. Rev. S ( r m t e r  1979). 

.The art ides  which were the subjects of the awirda for 1977. 1978, and 1979 w r e  
prepared by members of the faculty at  The Judge Advoeate General's School, 
Chsrlatteaviiie, Virginia, BP exlenaiona of their work. Very few graduate (ad- 
vsneed) da.8 thesea have been written since the thesia program of the JAG School 
W P B  made optional beginning with academic p a r  1978-1971. 
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INTERNATIONAL AND COMPARATIVE 
LAW SYMPOSIUM 

The Mzlitarg Law Review has previously presented three issues 
devoted primarily to international law since the current series of 
symposia or theme issues began with volume 80 (spring 19781.' 
However, none of those three coilections of essays had quite the in- 
ternational flavor and breadth of the present issue. 

In the first anicle, on a traditional law-of-war topic, Major Leva- 
tor Norswarthy writes concerning United States responsibilities 
under Protocol I to the Geneva Conventions of 1949. Under Article 
82 of that protocol, siplatory states are required to ensure that 
their military commanders have legal advisors available to inform 
them of the specific requirements of the law of war, and to advise 
them concerning ways and means of disseminating practical infor- 
mation about the law of war to the troops, including programs of 
formal instruction. 

For decades, American judge advocates have provided advice on 
international law to commanders and have instructed troops in their 
duties under the Geneva Conventions. Thus, the work required by 
Protocol I is not entirely new. However, there are differences. Ma- 
jor Norsworthy opines that judge advocates should expect to  be 
more deeply involved than before in planning for battle. Concerning 
instruction for the troops, the author believes that practical exer- 
cises, incorporated into field training exercises, would be more ef- 
fective than platform instruction, More judge advocate time may 
have to be devoted to these functions than in the past. 

The United States signed Protocol I after work was completed on 
its text in 1977. However, the Senate has not yet ratified the Proto- 
col, and the document is not yet in force for the United States, Nev- 
ertheless, Protocol I is now part of the body of international law, as 
a growing number of states have completed their formal ratification 
procedures. 

'These w s ~ e  volume 82 (fall 1 9 W  vdume 83 (winter 1979). and vdums  90 (fall 
18SOj. 
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The Mtlita7.y Lou, Reatew has published a number of articles con- 
cerning the Geneva Protocols of 1917. Among these are a comment 
by the late Professor R. R. Baxter of Harvard Law School, who 
participated in the drafting of the and an edited tran- 
script of a panel discussion held at  the Judge Advocate General's 
School on 6 April 1978.3 Two articles in volume 90 discuss Jpecial- 
ized applications of the Protocols in conjunction with the Geneva 
Conventions and other international law.' 

The second article presented in the present volume is a descrip- 
tion of the military justice system of the Kingdom of Thailand. This 
wa.8 written by Lieutenant Colonel Suthee Charoonbara of the Roy- 
al Thai Army, who was a student at The Judge Advocate General's 
School during academic year 1978-79. He discusses particularly the 
various types of trial and appellate courts, their composition, juris- 
diction, and sentencing powers. The author notes that Thaiiand has 
two supreme courts, one civilian and the other military. This i8 not 
unlike the American system, except that in Thailand there is no  way 
to challenge a decision of the Military Supreme Court in the civilian 
Supreme Court, even by collateral attack. 

The third and law article is one of the few writings ever published 
in the Reuiew which truly has a comparative law format and is not 
primarily a description of a foreign legal system. Lieutenant Colo- 
nel Amnon Straschnow of the Israeli Defense Forces writes about 
the American courtmade rule which requires exclusian of evidence 
obtained as a result of an illegal search or confession. He describes 
Israeli practice in this area of law, and criticizes the American mle 
as unreasonably hampering the prosecution of the guilty while 
adding nothing of value to the protection of the innocent. 

*Baxter.  "Moderniring the L a a  of War," 76 JIi1.L. Rev 165 (fail 19711 

#Major General Wnlfsr D. Reed,  USAF, Profesaar Telfard Tnylai. snd Proferaor 
w. Thomas Msll i~on, pmeli6ts, "Lar of War Panel D~reefians in the Develop- 
m e n t  of the Law of War." 82 Mil. L Rer 3 (fall 19761 

'Gehnng, ''Lass of Civilian Pratecriann Under the Fourth Geneva Convention and 
Profaeol I ,"  90 MII L Rev 49 (fall 1980), Pelrte. "Humanitarian Protection for 
the Victims of War. Tho System of Protecting P a v e r s  and the role of the I C R C  " 
90 Xi1 L Rev 89 (fall 1980) 

6 
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The Military L ~ L C  Review is pleased to present these three inter- 
esting articles to  our readership. They are valuable additions to the 
body of military legal literature. 

PERCIVAL D. PARK 
Major, JAGC, U.S. Army 
Editor, Yt l i t a ry  La% Remex, 
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ORGANIZATION FOR BATTLE: 
THE JUDGE ADVOCATE'S RESPONSIBILITY 

UNDER ARTICLE 82 OF PROTOCOL I TO THE 
GENEVA CONVENTIONS' 

by Major Levator Norsworthy, Jr. * *  

The Geneva Conventions of 1949 concerning protection f o r  the 
victims of war have been expanded by two Protocols completed in 
1977. Protocol I focuses o n  victims of t n t ena t iona l  anned eon- 
f l ie ts ,  and Article BE thereof requires states parties to  the Protocol 
to  provide legal advisors to their mil i tary commandera. Major 
Norsworthy discusses the zmplications of Article 81 f o r judge  advo- 
cates in the United States A m e d  Forces. 

Under Arttele 82. judge advocates are required to advise com- 
manders concerning the requirements of the law of w w ,  and ean- 
eerning dissemination of i n f o n a t i o n  to  the troops about those re. 
qu i remen t s .  W h i l e  these are no t  comple t e l y  n e w  du t i e s  fov 
American judge advocates, they wdl have to  be p e r f o n e d  in a mom 
explzcit and affirmative manner than  before, mith mom and better 
prepared instructors 

'The opinions and eonelusions erpreaaed m this article me those of the author 
and do not neeesssniy represent the viewe of The Judge Advocate General's 
School, the Department d t h e  Army, 01 m y  other governmental agency. 

Thia article IS based upon B paper wnwen by the author m p u t i d  satisfaction of 
the requirements of the 28th Judge Advocate OMeer Graduate (Advanced) 
Course, given sf The Judge Advocate Genersl'a Sehoai, Chwiottewilie. Virginia, 
during academic year 1979.1960 

**JAGC, U S. Army. Government Trial Attorney before the Armed Services 
Board of Confraet Appenia, assigned to  the Contract Appeals Divinon, U.S. 
Army Legal Ssrvicee Agency. Fail8 Church, V a . ,  1981 to present. Served BP Dep- 
uty Staff Judge Advocate, Id  Infantry Division, Camp Cnsey, Karen, and 8s S t d l  
Judge Advocate, Combined Fieid Army (ROWUS), Korea, 1960.1981. Action am- 
cer in the Lifigntion Division, Office of The Judge Advocate General, The Penta- 
gon. Washington, D.C., 1976-1979 B.S., 1970, University of Dayton, Dayton, 
Ohio; J.D.,  1973, Univetsity af Cinclnnsri, Cincinnati, Ohio Completed Judge Ad- 
vocate Officer Basic Course, TJAGSA. 1973, Judge Advocate Officer Graduate 
Course, TJAGSA, 1960. Member offhe Bnra af Ohio and the Dirfriet af Columbia. 

9 
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The Cnited States has stgned both Protocols but has ro t  yet 
rat i f ied them Hou,ever, the Protocols have been Tatzfied b y ,  and are 
i n  force among,  an inereaszng number of states, and are therefore 
part of the lax, of iocr. Mopr Xorsworthy recommends that the 
CRited States Armed Forces prepare f o r  A m e r i ~ ~ n  rotttieation no&' 
bv making arailable the manpower and ~ ~ S O U I C ~ S  necessory  to 
satisfy the requirements of Article 82.  

I. PROTOCOL I: AN OVERVIEW 

The protocols to the Geneva Conventions of 1949 are the culmina- 
tion of a decade of international negotiation. They represent a di- 
rect outgrowth of the reco&nition by the world community of the 
need to reaffum and expand the humanitarian principles of the 1949 
Conventions in the face of numemu8 wars of insurgency and signifi- 
cant changes in battlefield technology.' Protocol I supplements the 
1949 Geneva Conventions relating to the protection of the victims of 
W W . ~  An exam~le  of the added Drotections afforded bv Protocol I 

s A 1963 United Nations General Aaaembly Remiution wad p m e d  requesting 
that the Seeretary.Genera1 examine the 

need for additional humsniterran intarnationai convention% or o i  possible 
revision of existing convention6 t o  ''ensure the better p m e e t m  a i  w i i -  
lane Iandl priminem [of urn1 . in all m e d  eodiefa ' 

Resolution XXIII F m i  Act o i  Lhe International Canierence on Human Rights,  
UY Doe AICONF 32141, a t  18 (1968). 

'Geneva Convenrion for the Pioteetion of War Victims (Armed Farces in the 
Fieid). Aug 12, 1949, 3 U.S T 3114. T.1 A.S No. 3362, 75 U . N T . 8  31; Geneva 
Conventions for the Prateerion of War Vietimi (Armed Forces a t  Sea), Aug. 12, 
1949, 3 u S.T. 3217. T . I .A .S  N O  a 3 6 3  75 U .N.T .S  85, & n e w  c o n v e n t m  for 
the Protection of War Victim8 ( t i soners  of War). Aug. 12, 1949. 3 U S . T .  3Si6, 
T 1 . A . S  No. 33M, 75 U N T.S. 135; Geneva Convention for the Protection of War 
V ~ e t i m %  (Civibnn Persons). Aue 12, 1949, 8 U.S T. 3516, T I  A.S 3365, 75 
U N T.5  287 

The text of the t ~ o  1977 Plo f~coI I  may be iound ln Department of Army Pam- 
phlet No 27-1-1. Protoeols t o  the Geneva Canventlons a i  12 Augvst 1949 (1 Sep 
1979) [henmnher a b e d  88 DA Pam 27-1-11 Roloeol i concern8 "the Roteetion 
of Vietrms of internations1 Armed Cofliefn'' DA Pam 27-1-1, at  3 Procoeol 11. P 

much s h o r t e r  d o c u m e n t ,  d e a l s  w i t h  "the P r o t e e t i a n  af Viefrmr of Non- 
International Armed Connteta " DA Pam 27-1-1, sf 89 Both Protocols enter Into 
iaree for ratifying or nccedmg states 811 months sner deposit a f f h e  s t a f e s ' i n s ~ r u -  
m e n f ~  of ratification or accession Art. 96, Profoeal I, DA Pam 27-1-1, a t  7 0  Art 
28, Protocol 11, DA Pam 21-1-1, a t  99 

10 
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can be seen in Article 82, entitled Legal Advisors. That article re- 
quires legal advisors to be avaiiable ta advise militaw commanders 
on the application of the Conventions and the Protocol and on the 
instruction to be given to members of the armed forces. This article 
discusses the impact of Article 82 upon the role of the judge advo- 
cate in providing legal advice and service to the command on law-of- 
war matters. . 

Article 82 to Protocol I represents a novel approach to the prab- 
lem of assuring that members of military units consider the applica- 
bility of the Conventions and the Protocols during the conduct of 
tactical operations. Article 82 accomplishes this by providing the 
commander with a legal advisor whose purpose is to advise him of 
the Conventions and Protocol as they relate to a particular opera- 
tion and bv reauirine that the advisor ororide aovrooriate advice on .. . 
the instruction to be given ta members of the command on the law 
of w a r  Specifically, Article 82 provides that: 

The High Contracting Parties at all times, and the Parties 
to the conflict in time of armed contlict, shall ensure that 
legal advisers are available, when necessary, to advise mii- 
itary commanders at the appropriate level on the applica- 
tion of the Conventions and this Protocol and on the appro- 
priate instruction to be given to the anned forces on this 
subject, 

The drafters of Article 82 determined that inclusion of this provi- 
sion would promote the observance of the Conventions and the Pro- 
tocols by the military cornm~nity.~ The philosophical basis for its in- 

The two Protoeoia were negotiated sf B Dipiamsiie Canfsrenee held I" Geneva, 
Switzerland, between 1914 and 1977 The Conference adopted the P ~ O ~ O C O I J  on 10 
June 1977 and opened them for ~ lgns fure  on 12 December 1911. DA Pam 27-1-1, 
at foreword. The United States signed the Protocols on 12 December 1977, mb- 
jeet to three understandings See DA Pam 27-1-1, a t  138-59. The United States 
Senate baa not yet given Its advice and consent to latifieation of the Protocols. A8 
of the beginning of 1981, seventeen state8 had ratified Protoed 1, and iixreen had 
ratified Protocol 11 Int'l Rev. of the Red Crass, So. 220, a t  i 9  (Jan.-Feb. 18811 

.The origlnai draft of Protocol I was prepared by the International Committee of 
the Red Cross with the aid of two canferenees af international government ex- 
perts held during 1971 and 1972. Artiele 82 nppenrod therein BB Article 71 bis, and 
in relevant part  provided: 

11 
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clusion within the Protocol can be discerned from the w r d s  of Mr. 
Martin of the International Committee of the Red Cross, who stated 
that: 

There could be no  doubt that many violations of humanita- 
rian law arose from unfamiliarity with the rules involved. 
Many experts considered that the Geneva Conventions and 
draft Protocols would be better applied if the commanders 
of military units were accompanied by legal advisors whose 
main task would be to ensure that the armed forces re- 
ceived appropriate instruction and to answer any questions 
put to them.' 

Thus for the first time international law will specifically require 
that the commander be provided with a legal advisor who will be 
available to  advise him of law-of-war implications during the 
planning and execution of tactical operations. Further, the com- 
mander's judge advocate will be available to assist in instructing the 
members of the command on the Canventions and the Protocols. AI- 
tide 82 thus provides clear guidance ta the commander which, if im- 
plemented, should result in heightened sensitivity to the provisions 
of the Conventions and the Protocol. 

Article 82 can be characterized 88 a procedural provision in that it  
obligates the military parties to seek and obtain legal advice rela- 
tive to the Conventions and the Protocol, and to supervise appropri- 
ate law-of-war instruction. In order to fully appreciate the com- 
mander's responsibility as codified in Protocol I ,  one must review 
other provisions of the Protocol which provide the commander with 
substantive guidance and which affect the commander's duty and 
the scope of the advice rendered by the judge advocate. 

The significant provision dealing with the commander's duty un- 
der the Protocol is found in paragraph 2 of Article 87 which deals 

The High Contracting Palt ies  shsii employ in their armed forces, ~n time 
of peace DP in time of armed eonfliet, quaiifled legal sdvinora who shall ad- 
viae military cornmandm on the sppiiestion of the Conventions snd the 
present Protoeol and who ahdl  ennure that appropriate m f r m t i o n  be giv-  
en t o  the n m e d  foreea 

'Offlelni Reearda of the Diplomatic Conference on R e n f i m a t i a n  and Development 
of Internations1 Hvmsnitnrisn Law Applicable in Armed Cenflicte, Vel. VIII,  p. 
390 (19711. 
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with duty of commanders.5 In pertinent part it provides: 

In order t o  prevent and suppress breaches, High Con- 
tracting Parties and Parties to the conflict shall require 
that, commensurate with their level of reaponsibility, com- 
manders ensure that members of the armed forces under 
their command are aware of their obligations under the 
Conventions and this Protocol. 

Paragraph 2 of Article 87 establishes that the commander is respon- 
sible for taking appropriate measures to ensure that the personnel 
of his command are aware of their responsibiiities under the Con- 
ventions and the Protocol. Pursuant to this provision, the cam- 
mander should require that members of his staff establish programs 
which guarantee dissemination of the Conventions and the Proto- 
c o l ~ . ~  In implementing the requirement of paragraph 2,  Article 81, 

lArticie 87, Pmtocois t o  the Geneva Conventions of i2  Augunt 1949, provides 
that. 

1. The High Conrraeting P m i m  and the Parties to the emfiiet ahnli re- 
quire military commanders. with i e s p e c ~  t o  members of the armed f o r m  
under their  command and other persons under their control, to prevent 
and, where necessary, to m p p r m  and report to competent authorities 
brenehei o,F the Convention8 and of this Protocoi. 

2. In order to prevent and auppress breaches, High Contrneting Patiiea 
and Psrtiea LO the conflict shsii require thnr, commenwrate with their 
level of responsibility, eommnndera ensuw that members of the a m e d  
iomes under their command are aware o i  thei? obiigatiana under the Con. 
vention8 and this Protocol. 

3.  The High Contracting Parties and Parties to the eonflief shnil require 
any eammsnder who II a w r e  that subordinates or other persona under 
his control are going to commit or have committed B breach of the Con- 
ventions 01 of this Protocol, to  initiate such steps a8 are necessary t o  pre. 
vent such YidPtims of the Conventions or this Protocol, and, where ~ p .  
pmpr ia te ,  t o  init iate disciplinary or penai action againif v i d a t ~ r s  
thereoi. 

'Artieie 88 requires that  the pmvisimB of the Conventions and the Protocola ha 
diaieminsled as widely as passibie. A slgnlficsnt ndditmnd requirement under the 
Piotoeol i i  thnf in fonat ion  abaut the pmfeetians aflorded by the Conventions 
and the Protoed be dlssemmated t o  the civilian population 88 weil 88 the military 
community. Further,  Article 88 restates a significant part  of the mplemmtation 
OF the iaw of war 8.1 iorth ~n Article I oi the Fourth Hague Convention That doc. 
Ument provides that the Contracting Parties "iihnli i k u e  i n a t n e t m a  to then  

13 
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the commander will be taking appropriate steps to meet his duty to 
"control. to prevent and, where necessary, to suppress and report 
to competent authorities breaches of the Conventions and of the 
Protocol."' 

Protocol I not only places an affirmative duty upon the command- 
er to suppress and prevent breaches of the Conventions and the 
Protocol, i t  a lso requi res  him to  personally in te rvene  to  limit 
breaches by his subordinates. Further, it hoids him liable for their 
breaches in thaae instances in vhich he fails to take appropriate ac- 
tion in consonance with the Conventions and the Protocol. Article 
86 of the Protocol concerns the commander's failure to act. I t  re- 
quires the parties to the conflict to suppress all breaches (grave or 
otherwise) of the Conventions and the Protocols which result from a 
"failure to  act when under a duty to do ~0.''~ Significantly, para- 

armed forces whxh ahnll be IO conformity with the Regviatiom respecting the 
Laws and Customs of War on Land annexed to the pmsenl Convention I' Artieie 
83 1 8  consistent r i t h  the four Geneva Conventions of i949, which specifically re- 
quire diisemination of the law d war Artieie 83 states iii follows' 

1. The High Conrraetmg Partied undertake, in time of peace as in time of 
armed eonfllef. f a  direeminate the Conlentions and thia Pratoeol a8 wide- 
ly as possible ~n their respective eountries and. m particular to include 
the bfudy thereof in their programmes af miiifaIy insriuetlon gnd t o  em 
courage the stud) thereof by the eil'iiian population, 80 that thobe Inatru- 
menti  may become known t o  the armed forces and to the civilian popula- 
tion. 

mwiian authorities who. in  time of armed ranflief. as. 
e s  ~n respect of the  application of the Conventions and 

this Piofoeol shall be fu!i? acquainted uith rhe text thereof. 

rArt>cle 81, para 1, at note 5,  JUP'O 

8AmcIe 86,  P m o e a i  I IO the Genera Convention? af 12 Auguar 1949, prarides 
that: 

1 The High C o n f r a e u n g  Parties and the Parties ID the connlcf shall re- 
press grave hreaeher. and tska measures necessary ta ruppreas d l  other 
hrearhea, of the Conventions 01 of this Protocol which result from a fall- 
"re IY act r h e n  under a duty t o  do SO 

2 The f a c t  f h a f  B breach of the  Con\entmns  o r  of  thir Pralaeal was 
committed b) a rubordinite d o e s  not abrolre his auperlorl from penal or 
diieipiirar) mponahi i i iy ,  8s the case may be.  if they knan, or had infor. 
mafion rh ieh  ihauld hare enabled them t o  conclude I" the i ireumafsneei  

11 
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eraoh 2 of this article eodities the existine law-of-war n o m  relating _ .  
to command responsibility.@ Specitically,'paragraph 2 of Article 86 
provides that: 

The fact that a breach of the Conventions or of this Prota- 
col was committed by a subordinate does not absolve his 
superiors from penal or disciplinary responsibility, as the 

at the time, that  he was eommitfing or WBQ going to commit such a breach 
and d they did not Lake all feasible m e ~ ~ u r e s  within their porer  to pre. 
ren t  or repress the breach. 

'Arricle 86 doer not represent the esfabliahment of B new standard of legal re- 
zpansibilify for the commander. BQ this duty already exists under e u m n t  IBW. Far 
e i m p l e ,  paragraph EO1 of U.S. Army Field Manual 21-10. The Law of Land Wsr- 
fare, provides that: 

In some casei ,  military commanders may be responiible for war crime8 
committed by subordinate members a i  the armed forces, or other persona 
subject IO their  control. Thus, for maranee, when troops commit ~ S S S P -  

ere8 and atrocities against the ewilian population of oecupied temitory OF 
against prisoners of war, the responsibility may rest not only with the at- 
tux1 perpetrators hut ais0 with the commander. Such a respmsibiliry 
m s e s  directly when the acts m question have been committed in PUIIY. 
ance of 8" order of the commander concerned. The commander is alia re- 
sponsible if he has Betual knauledge, ar ahauld have knauledge, through 
reports received by him or through other means, that  troops or ather per- 
ions sublee1 f~ hie ~ o n f i o l  are abaut t o  commit or have committed D war 
enme and he faiii to t ake  the necessary and reasonable steps to i n d u e  
aamplisnce with the law of w r  or to punish VIOIB~OIS thereof 

The legal standard embodied within the paragraph emanated from the w?inal 
case lnVOlVlng Japanese General YamashIra ~n In R e  Yomoilhila, 321 U.S. 1 
09461.  See 0180 Parks. Command ResponSibiliiy for W a r  Ciimra, 62 Military 
L a r  Review 1 (1973). William Hays Parks is now B eiwlian strorney with the In- 
ternational Affairs Di rmon ,  Office of The Judge Advocate General, 0 5 Army, 
~t the Pentagon. Washington, D C He u a i  formerly a judge advocate on a d w e  
duty ~n the United State8 Marine Corps. The article here cited was B thesis he 
wrote while he aar a student in the 21sc Judge Advocate Offlcer Advanced (Gmd- 
w t e )  Course, at The Judge Adweate General'& School, Charlottewille, Viremia, 
during academic year 1972-73 For this article. Mr. Parks received the TJAGSA 
Alumni Aaiaeiafion Wriring Award far 1973. and alto the Kavy Leaguek Navy 
Judge Adroeate Wnfmg Award for 1974. 

Mr. Parka was an insfruitor I" criminal Isw and international law at The Judge 
Advocate Generays School from 1973 t o  1976 His mart  recently publiahed article, 
which should be a i  interest to  readerr of the present ~r t ic le .  1 8  The Law of War 
Advzeer. 31 JAG J 1 (19801 The SAG Journal IS B  la^, review published &em)- 
annually by the Office of The Judge Advocate General of the Navy. 
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c a ~ e  may be, if they knew, or had information which should 
have enabled them to conclude in the circumstances at  the 
time, that he was committing or was going to commit such 
a breach and if they did not take all feasible memures with- 
in their power to prevent or repress the breach. 

Article 86 clearly announces that the superior will be held responsi- 
ble in those instances where he knew or should have known about 
real or potential breaches of the law of war but failed to act. 

In addition to providing commanders and their lawyers with 
standards and procedures which govern their adherence to the law 
of war, Protocol I goes further. Article 57, entitled Precautions in 
Attack, sets forth uniform guidance for the commander on his re- 
sponsibility to  civilians and to the civilian population in carrying out 
attacks against military objectives.10 Article 51 codifies the rule of 

LoArticle 57, Piafoeoi I to the Geneva Convention8 of 12 Augy.1 1848, provides 
that: 

i In the emduet of military operations, constant care shall be taken t o  
spare the civiiim population. civilians and eivilisn objects. 

2. with respect to  Pttaeka, the failowing p r e e s ~ f l ~ n s  shall be taken. 

(a) those who pian 01 decide upon ~n attnok shnil: 

(I) do weryfhing feasible ta verify that the objeetives 10 be attacked 
pie neither eiwiisni m i  einlmn obieets and PYP not aubject to s p e e d  pro- 
tection but are military objectives within the meaning of paragraph 2 of 
Artieie 52 and tha t  i f  ia  not prohibited by the PIovmions of this Protoed 
to attack them; 

(11) fake ai1 fessibie preeautime in t he  ehmee of means and methods of 
attack with a wen, t o  avoiding. and in any event t o  mmlmizing, incidents1 
I D B S  of civilian life, 1njwy to c i~ i l ians  and damage t o  civilian objects, 

( i i )  refrain from deciding t o  launch m y  attack which may be expected 
f a  C D Y B ~  Incidental lois ofeiviiian iife, injury to civiiims, dnmsge fa civil- 
18" objects, 01 a combination thereof, which would be excessive in rela. 
tion t o  the concrete and direct military ndvsntsge antleipatid; 

(b) an attack shall be csneeied or supended d i t  becomes apparent that 
rhe objective is not D military m e  or 18 subject t o  speeid proteerim or 
that  the attack may be expected 10 CPYW ineidentsl 1 0 % ~  af ~ l ~ l l i a n  ide, 1". 

jury t o  ewilians, damage t o  civilian objects ,  or B combination thereof, 
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proportionality and, for the first time, gives law-of-war guidance to 
commanders during the planning stage of tactical operations. Para- 
graph 3 of Article 67 states: 

When a choice is possible between several military objec- 
tives for obtaining a military advantage, the objective to be 
selected shall be that the attack an which may be expected 
to cause the least danger to civilian lives and civilian ob- 
jects. 

The articles contained within Protocol I not only amplify existing 
protections contained within the Geneva Conventions of 1949 but 
provide innovative substantive guidance to field commanders. The 
novel approach of the Protocol in providing the commander with a 
legal advisor should serve to limit the scope of suffering and pre- 
vent the imposition of war crimes upan the  victims of war. The pro- 
visions of the Protocol and Article 82 also provide the judge advo- 
cate with an opportunity to  significantly increase the impact he may 
have on influencing the command to observe and to enforce the law 
af war. 

11. ARTICLE 82 AND THE JUDGE ADVOCATE’S 
MISS ION 

Article 82 of Protocol I sets forth a twofold mission far the judge 
advocate: advice to the commander on law-of-war matters, and ad- 

which would be excessive in relation to the concrete and direct miiitwy 
advantage anticipated: 

(e) effective advance wsrning shall be given of attacks which may effect 
the eivilian population, unless c i r ~ u m ~ i ~ n e e i  do not permit. 

3 When a choice is possible between a e ~ e r a l  military objeetives for ob- 
taining P Bimiiar military advantage, the objective to be selected shall be 
that the nttaek on which may be exmeted to e a w e  the least dnnrer to el- 
vilisn live8 and to civilian obieets 

4 In the eonduet of military operations at  sea or in the am, each Party to  
the conflict shall, in conformity with i ts  r ights and duties under the rule8 
of international law applicable m armed conflict, take d i  reasonable pre- 
CBUtion8 to avoid l o 8 m  of civilian lives and damage to  ciyilian objects. 

5 No provisian a t  thie article may be construed &I authoriring m y  attacks 
against the eiYiliPn population, elvliianii or civilian objects. 
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vice on implementing the dissemination requirements of the Con- 
ventions and the Protocols. Accompl~shment of each mission will re- 
quire the efficient utilization of very limited personnel resources by 
senior judge advocates. 

Utilization of the legal advisor under combat condition8 w11 be 
difficult if the legal advisor has not been integrated within the oper- 
ations and plans team during peacetime. Permitting legal advisors 
to participate in peacetime tactical training will familiarize the com- 
mander and the lawyer with their respective responsibilities and 
permit the two to establish procedures designed to meet the Article 
82 requirement. Peacetime implementation will also permit the le- 
gal advisor to have the time to review the proposed rules of 
engagement of his or her organization and to actively participate in 
the formulation of future operations plans. This should reduce the 
conflicts that would otherwise OCCUI if the advisor is suddenly 
thrust into the operations and planning section upon commencement 
of hostilities. Accordingly, it is imperative that the legal &isor be 
included at the hghest level of planning at the earliest feasible 
time. 

The officer selected for the job must be fully conversant with con- 
temporary military thought and language, and aware of the capabil- 
ities of the iveapans systems at the disposal of his or her command- 
er .  I t  goes without saying that  the legal advisor should be of 
sufficient rank and experience in order to meet those requirements. 
These factors, though positive attributes necessary for success as a 
law-of-war legal advisor, are at once transformed into personnel 
limitations upon implementation of the program. The level of matu- 
nty and experience required for the position will eliminate the ma- 
jority of the judge advocates assigned to the TOE division. For ex- 
ample, the STA aectian of a typical TOE division calls for fifteen 
officers, of which at least eight serve in the grade of captain." This 
leaves seven officers with the rank which would indicate sufficient 
maturity and military experience necessary for the suceessiul ac- 
complishment of this mission.12 The additional desired requirement 

XLTibie of Orgsniinrion and Equipment FAHO, Change 17.  20 April 1979. 

"Even if the captains ~n question posbesa the desired level of maturity and mili- 
tary experience required af the Article 82 legal advisor. the staff judge advocate 
wll ,  nevertheless. be faced with the pmblem of whether a significant number of 
these oftleers would be nvailnble for ~siignrnenf because af the impact of the ea- 
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of extensive training in the law of war would also serve to eliminate 
many other officers within the plimary zone of consideration. Thus, 
the very attributes necessary for successful implementation of this 
program limit the pool of individuals from which the senior judge 
advocate can select one to sewe as the Article 82 advisor. 

Given the limitation an manpower, the author would recommend 
that implementation of the Article E2 legal advlsor program be re- 
tained at division level 01 higher. One officer possessing the re- 
quired attributes could then be released for training and then util- 
iwd BS the reviewing officer for the division mles of engagement. 
Strong arguments can be advanced that the Article 82 officer should 
be with the division maneuver elements. However, limited person- 
nel resources prevent, in the authoia opinion, the deployment of 
sufliicient numbers of judge advocate officers possessing the re- 
quired attributes. Moreover, efficient use of communications equip 
ment should obviate the necessity far deployment of legal advisors 
in forward areas.l3 

Legal advisors are not unfamiliar to American military command- 
ers. Our challenge as judge advocates is to M h e r  serve the com- 
mander and humanity by logically expanding the scope of our advice 
to our ciienta to  inciude matters covered in the Geneva Conventions 
and the Protocol, and ta advise upon the instruction given to mem- 
ber~ of the units we Seme. Article E2 provides the challenge and we 
as a Corps must be equal to the task. 

111. ADVICE ON DISSEMINATING THE LAW OF 
WAR 

The second prong of the judge advocate's mission under Article 82 
is that he or she must advise the command on the amrowiate in- 

tnblshment of the Army's Trial Defense Service. Asaignment of offieem to TDS 
r e w l t s  in  lois af control by local afnff pdge  advocates over nome "JA officer 
8paees t o .  . . USALSA:' Sor iefter. JALS-TD(M1. Washington, D.C , 3 July 
1878, t o  TRADOC, MACOMs. a t  I ,  para. 3.  

"The noted commentator, Colonel G I . A . D .  Draper. has suggested that the ''le. 
gal sdviaar is likely to be more usefully employed at B diatanee, and at a level of 
commsnd where he is detached from the individual t s ~ t i e ~ l  meidenl. It IS not a 
question of person~l d e f y  bnt of the effieient disehnrge of his f u n e t m s . "  Sal 
Drsper, "Role of Legal Advisors in Armed Forces," 102 Internottonal Rewaiu of 
the Red C ~ D S ~  6, 14 (Jan.-Feb. 19781 
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struction to be given on the Conventions and the Rotocol. Unlike 
providing Article 82 law-of-war advice in a tactical setting, judge 
advocates have traditionally provided input into the law-of-war 
training given to United States per~onnel. '~ Indeed, the Depart- 
ment of Defense Commentary relati% to Article 82 observed that 
"United States practice is already in compliance with this article 
[82]."1s Moreover, in response to the International Committee of 
the Red Cross Memorandum on Implementation and Dissemination 
of the Geneva Conventions of 1949, dated August 15, 1972, the 
United States highlighted the mle played by the judge advocate as 
instructor on the law af war by stating that "classroom instruction 
and discussion [on the Hague and Geneva Conventions] are pre- 
sented by a qualified judge advocate and a combat commander."le 
Thus, the judge advocate has played a significant role in shaping the 
nature and extent of the training given to U.S. service personnel in 
the law of war. However, a closer examination of the record indi- 
cates that the law-of-war training given in the past may not have 
been as effective as portrayed in the official positions taken by ow 
Government. 

Present Department of Defense policy requires that the Armed 
Forces of the United States observe and enforce the law of war..l' 
In meeting this requirement, the Department of Defense has re- 
quired the individual services to implement specific programs de- 
signed to "prevont violations of the law of war."" In keeping with 
this direction, the Department of the Army has issued Army R e p  
lation No.  360-16, which governs training under the Geneva Con- 
ventions of 1949 and the Hague Convention No. IV of 1907. The 
stated purpose of the regulation 1s to "present the objectives, re- 

" S e e  para. 8a(2). Army Regulation 360.216. Training-The Geneva Canventlons 
of 1545 and Hague Convention No. IV of 1907 (15763 

25 See Depsrtmenl of Defense Law of War Warkmg Group Revleu and Analysia of 
Protocols I and I1 adopted by the Diplomatic Conference on Inlernatlonsl Human. 
,ranan La* a t  1-82-2 (15771. 

"Report Submitted h; the International Committee of the Red Cross, "Imple- 
mentation and Dissemination of the Genera Conventions" PI 34 (15731 

"Dep'l of Defense Directive N o  6100 11, DOD Law of War Progmm. SeC C1 I10 
July 15151. 

xald at  i e c  C Z  
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sponsibilities and training requirements pertaining to the instruc- 
tion of U.S. Army personnel in the Conventions. . , ." le  In meeting 
this objective, the regulation provides that The Judge Advocate 
General will he "responsible for preparation of training literature to 
support [law of war] training."m Moreover, in the area of formal in- 
struction, The Judge Advocate General is required to provide judge 
advocates to assist in formal classroom presentation of the law of 
war.21 

Review of the applicable regulations and directives demonstrates 
that the judge advocate has been involved with the training given 
the individual soldier in the law of w u .  However, the judge adva- 
cate's participation has been primarily limited to formal classroom 
instNCtion.z2 The limited impact of classroom instruction may pro- 
vide the explanation for violations of the law of the war by Ameri- 
can personnel in the My Lai incident during the Vietnam 
Additionally, a recent repart on Protocols I and I1 by the Strategic 
Studies Institute of the U.S. Army War College indicates that law- 
of-war instruction at U.S. Army Service Schools is a minor portion 
of the total curriculum in each schoal.z4 

"Hate i4,  *%pro. a t  para 

' O l d  at p a m  (e. 

' x ld  a t  para. 8aW 

"See Herbert  D. Wlll iam~, The Army Laryer  2 8  an International Lax Instruct- 
or:  Diiseminafian of the Conventmi  (March 19761 (unpublished thesis avnilabie 
I" the library of The Judge Advocate General's School, U.S. Army, Charlattes- 
ville, Virginia.) The aurhor, an Army JAGC lieutenant calonel, W B Q  B student m 
the 24th Judge Advocate Officer Advanced (Graduate1 Course, aeadernle year 
1976.76, when he wrote the thebin 

2. 

Calonel Williams comments on the cavalier att i tude of some law-of-war initmet- 
018 and on the negative effect this attitude has on the recipients of their iraining 
The experieneee set forth suggest that the effectiveness of platform instruction I" 
the Iw of war may suffer from B lnek of stlention 10 derail sometime8 demon- 
strated by members af the J .A G. Corpb. 

a 3 S e r  United States V .  Calley. 46 C M.R. 1131 (A C.M R. 1973): 22 C.M A. 534, 
48 C.M R. 19 (19731. 

*'The Judge Advocate General's School, U.S. Army. a t  Chsrlotteaville, Vngmia. 
provides insfmetion I" rhe l a x  af war in a number of different eourse~  Most of 
these e ~ u r ~ e s  are intended far attorneys who are active duty or reserve judge ad. 
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These revelations suggest that the present effon expended by 
the Department of the h y  on instruction in the law o i  war is in- 
sufficient bath in the time devoted to the subject, and its overall im- 

vocste8 in lhe Y B ~ O Y S  s e r v l ~ s a  Two courses are available LO nan-attorney dfi- 
cera. The i e n m  officers' legs1 orientation cour%e provides ~ns f iuc t im in the law af 
war, among many other aubjeets, for senior commandere, principal staff oflieera, 
and other non.attorney offlaera in simila~. po~i t ims .  The  la^ of war workshop 1% 

available to judge advaeates and government cwilim attorneys. and also nan- 
attorney officere whose work mvoives them in any significant w a y  in law-of-war 
matters,  including work 8s msLrwton S e e  The Judge Advocate General's School 
Annual Bulletin 1980-1981 at 6 .  11, 13, 14, 19, 35, and 38. 

The Report on P r o i ~ c o 1 ~  I and II-Internatimai Humanitarian L n r  Applieahie 
t o  Armed Conlilet iprepnred by the Strategic Studles Inatrfute. U.S. Army War 
College) (20 Msreh 1979). mdiaates at appendix L that. a i  o f t h e  fall of 1978. the 
following empham was piaced on law-of-war mtruetion: 

US ARMY SERVICE SCHOOL LAW OF W A R  INSTRUCTION 

S e m r e  Schooi Basic Covrsr Advanted C o t m i  

Infanrr) School 2 Hours 2 Houri 
Armor School 2 Houra 3 Hours 
Air Defense Artil len School 3 Hours 4 Hours 
Fieid Artillery School 40 Mi" i F h )  0 
Engineer School 2 Hours 0 

Planned T'raining 

A Junior Officer Legal Orientation Course i b  planned for d i  basic and adbanced 
sen ice  schools, Reberie Officer Training Courses and Ofliear Candidate School. 
The course w i l l  ~ o n ~ i s i  of a five-hour block of legal inSIIuetion with two hours de- 
voted t o  Law of War 

Command and Ginrral Staff College 

Resent La%, af War Tnudng. None 
Planned Law of War Tlrammg. None 

A ~ n y  War  Coli iyr 

Present Lau of Wnr Training: 

(Volunrary advanced C O Y ~ S D S  are offered dealing with internstiannl affairs and 

Planned changes t o  Law of War Training 

None 

internstianal iav  which touch upon Law of War I 

None 
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pact upon the .%my as a whole. Unless positive and innovative ae- 
tion is taken to fully integrate law-of-war instruction into the core 
curriculums of the respective service schools, the potential for fur- 
ther My Lai'8 will remain. 

Article 82 provides a fresh opportunity to augment the pre- 
existing law-of-war training palicy announced in AR 350-216. Im- 
plementation of Article 82 will place the judge advocate in close and 
continuou8 coordination with the operations and plans team. In ful- 
filling his mission to advise the command on lau.-of-war matters, he 
or she usill be in a position to suggest that specific problems relating 
to the law of war be inserted in planned tactical exercises. The 
judge advocate's role as a legal advisor on training will likewise 
place him or her in a position to begin to  influence the commanders 
to integrate work under the law of w r  into tactical training exer- 
cises. Utilization of the judge advocate in this capacity will be con- 
sistent with stated Department of the Army policy an training in 
the law of war. This policy provides that law-of-war instruction be 
"integrated in all tactical training and related subjects when possi- 
ble."15 A recent Army publication, Training Circular 27-10-1, enti- 
tled "Selected Problems in the Law of War," contains thirty-seven 
case studies involving the application of law-of-war principles in tac- 
tical situations. The individual factual situations are capable of be- 
ing integrated into ongoing field and command training exercises. 
The materials contained in TC 27-10-1 should provide the judge ad- 
vocate with the necessary tools to fashion realistic and relevant law- 
of-war problems which will be easily and realistically incorporated 
into future exercises. 

Given the lack of impact of the cla8sroom lecture, the field train- 
ing exercise provides the most realistic vehicle available to the com- 
mander to teach the law of war today. Moreover, the judge advo- 
cate will be able to maximize his or her impact upon the command 
he or she serves through the use of the integrated exercise, because 
the entire command (from commander to and through the individual 
soldier) will be able to participate in the law-of-war exercise. One 
need only compare that impact with the limited impact of the class- 
room setting and it will be abundantly clear that the integration of 
law-of-war instruction into field training exercises will produce far 
greater interest and retainable results. 

"Note 14. BUP?O at para 8e(l) .  
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IV. CONCLUSIONS 

Article 82 of Protwo1 I provides the world community with a 
unique opportunity to demonstrate its commitment to the precepts 
of humanitarianism as contained within the Conventions. A noted 
commentator has observed that Article 82 was drafted 'I .  , .with a 
measure of flexibility and pragmatism which leaves little excuse for 
ignoring it."'8 The challenge of Article 82 must be accepted and im- 
plemented by U.S. forces. If implementation is to occur, the judge 
advocate must be in the forefront of the effort to integrate law-of- 
war concerns into the tactical planning phase of armed training.17 
In order to accomplish this new mission, the judge advocate will be 
required to elevate the commitment shown to the law of war both in 
the S A  office and by the commander and operational staff. 

This article has presented a number of thoughts an the duty of 
the judge advocate in implementing Article 82 and how effective a p  
plication of its provisions could serve the interests of our Army and 
humanity. However, in the final analysis only the individual judge 
advocate's dedication to bath his or her professional duty and to the 
precepts of humanitarianism will transform the provisions of Article 
82 from empty words to bold deeds 

ZaNate 13, supm at  p 17 

"'The United Stnfea became B signarar) t o  the Protocol8 on 12 December 1977. 
subject to  three undersfandlngi (not herein releiant).  In order far ~mplementa- 
tion of the treaties t o  occur, the Senate must first give I ~ L  advice and eonsent to 
ratifieatron Note 2.  supra The Departments a i  Defense and State are p~eseently 
preparing recommendarms on the Profacola for consideration bv the Senate dur- 
ing I ~ S  deliberations on the Lreafieb 
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THE ORGANIZATION OF MILITARY 
COURTS IN THAILAND * 

by Lieutenant Colonel Suthee Charoonbara * *  

I n  this article, the author, a Thai judge advocate, describes the 
m i l i t a q  justice system of the Kingdom of Thailand. Emphasis  i s  
placed o n  discussion of the various types of courts, both trial and 
appellate, their composition, jurisdiction, and sentencing powers. 
H e  describes the system as it has been since refoming legislation 
was enacted in 1955. 

The author notea that the Thai  judicial aystem is  capped by two 
separate and independent supreme cowts .  The civiltan sector has a 
Supreme Court ,  analogous m t h  the United States Supreme Court. 

*The opinions and eonsiu8ioni preaented herein are thme of the author and do 
not necawsriiy represent the view8 of The Judge Advoeete General's School, U.S 
Army; the United Stntea Department of the Army; any other agency of the United 
State8 Government; or m y  agency of the KIngdorn of Thailand 

This article ie based upan 8 thelia written by the author while he was B mom- 
be? of the 27th Judge Advocate Officer Graduate (Advanced) Clssa nt TJAGSA, 
Chailottewille, Virginia, dvring academic year 1978-79. The srtiele updntca two 
pievious article8 on Thai military law. Thew are Ths Military Judtciol System of 
Thailand, by Major General Samrsn Knntqraha ,  then Viee Judge Advoeste Gen- 
eral  of the Royal Thai Army and a member of the Military Supreme Cour t  pub. 
liahed a t  14 Mil. L. Rev. 171 (1 Oct. lSB11; and The Y,litary Judicral Syatem of 
Thailand. by Lieutenmt Genernl Sming Tailangkn, Judge Advaeste Generd, Min- 
istry of Defenae, Bangkok, Thailand, publiahed at  64 Mil L. Rev. 161 (spring 
1974). 

Specisi thanks m e  given to Professor Walter L. Williams, Jr.,  for his amistame 
m editing the artieie. Professor Willismi hna been a member of the fssuity of the 
Msrahdl-Wythe School of Law, College of William and Mary, Willismiburg, 
Virgmis, since 1972. He nerved on active duty in the U.S. Army Judge Advocate 
General's Corps from I S 7  to 1972, and ia eumently a mobihzatim designee to the 
JAG School, with the rank of lieutenant m i m t l ,  USAR. 

* * J A W ,  Reyei Thai Army. During 1978, prior to coming to  the JAG School 88 
s arudent, the author was P p i m e ~ u t ~ r  advisor, Mi l i t~ry  Piowcution Division, 
JAG Department, in Thailand LL.B..  1964, Chulnlongkorn Universny; L L M . ,  
1967, Southern Methodist University, Dallns, Term Graduate. April 1970, 66th 
Judge Advocate Olfleer Basic Course, TJAGSA, Charlottesville, Virginia. Mem. 
ber of the Thailand Bar Aaaocmtian. 
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There also extsts a Military Supreme Court ,  analogous iczth the 
United States Court of Military Appeals ereept that there 1s no 
mechanism for ChdkngLng 0 decision of the Military Supreme 
Court in the eivzlzan Supreme Court. The azcthor recommends that 
thzs be changed, and that one unifted Supreme Court be established 
fo r  both the mzlitary and e t d t a n  judteial Systems together. Thts 
would prevent diverge?Lt interpretation and application 0.f those 
porttons of the lax whteh apply to eiotlians and mil t tary personnel 
alzke  

The following a r t d e  updates t u  aiticles on Thai military lax 
published prebioasly in the Military Laic Review, at  14 .Mil L.  
Re%. 171 /I Oet. 19611 and at 64 . W d  L Rev.  151 i spnng  1971). 

I. INTRODUCTION 

A. HISTORICAL BACKGROC.VD 

In 1955, the  Act on the  Organization of Military Cour ts  
(A.O.M.C.) (B.E. 2498)' established the modern military court sys- 
tem in Thailand, to t ry  military personnel who fail to comply with 
military criminal law and other laas  of a criminal nature. However, 
Thai military courts have existed for nearly two hundred years. 
From the first to  the fifth reign of the Chakri Dynasty (1782-1892), 
courts with variow names and functions were attached to govern- 
mental departments snd ministries. One af these, the "Defense 
Court,'' wa8 vested with jurisdiction over all military personnel. 
The Defense Court could be considered as the first official Thai mili- 
tary court. I t  could also try civilians. The reason for the Defense 
Court's jurisdiction over civilians was that Thailand had frequent 
wars with ather countries sharing common borders, and the De- 
fense Ministry, to which the Defense Court belonged, had respansi- 
bility for both military and civilian administrati0n.l 
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In 1802, the government passed the "Tra Sam Duang" l am3  This 
law provided for the punishment of soldiers who committed offenses 
an the battlefield. I t  authorized the commander to decide whether 
to take disciplinary action or to order trial by military court. The 
law also specified trial procedures and how and when the court 
would be constituted. In 1804, the government issued legislation 
called the "Rebellion" law, which was a part of the "Law of the 
Three Great Seals."34 

A major development in the Thai military court system occurred 
in 1891, when King Rama V established the Ministry of Justice. 
With the new organization of the Ministry of Justice, all courts ex- 
cept the Defense Court were placed under the authority of the Min- 
istry a i  Justice. The Defense Court still remained under the Minis- 
try of Defense. During this period, the Thai courts were divided 
into civilian courts and military courts. In 1907 and 1908, the Act on 

'Tro Sam D u n g  mean& the "three cirtieS:'' each ei ie le stands far m e  aufhonfy, 
(1) a commander, (2) a legal officer. and (3) an officer having authority to farce 
men to go to UBI. These three kinds of officers cmstltured a quorum for B mil iw~y 
eowt.  

J'ln 1767. the Burmese took Ayudhya after B long m g e .  The whole city was ihd  
waste Thousands of people were killed, injured, DL. carried away a8 p m m e r s  t o  
Burmn. Pmcticaliy ail the lrreplaeeable offieid recorda, annmis,  legal documents. 
and literature were destroyed by fire. I t  ii  recorded that the text of only one- 
tenth of the legidation ~n farce in the Isst days of Ayudhys wa8 saved from the re- 
mains af the late capitai Thereafter, because T h a h n d  was constantly at war, al- 
most forty years passed before the i a r  w a ~  finally repineed and revised 

In 1806. King R a m  I (1782-18M). the founder of Bangkok, appointed B royal 
commission to overhaul the i w  of the land. A mmumental effort was made t o  re- 
new the whole law in the light of then-contemporary n ~ t l o n s  and learnmg. The 
revised Code of 1806, commonly knawn as the "Law of the Three Great Seals," 
wa8 framed with 811 the skill and ingenuity of the day The Code was more than P 
mere rsatatement of the prevailing pens1 and civil law s u m v m g  from the dehade 
of i767 The new Code contained not only the Dhsmmaaafiham of Ayvdhya but 
also subsequently iaaued royal deereel and edieta. Among its  mam features were 
eeefiona on Ihe i a r  of evidence, the law governing the ordeals by fire and water, 
the law af appenls, and the l a w  of husband and n f e .  The Code WPB a unique 
nehwemenr,  and practical in character. The greater part  of it remained applics- 
ble throughout the Kingdom lor the next m e  hundred three yeara. Thalland Offi. 
Clai Year Book i964, at 240-41. 
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the Organization of Army Courts (B.E. 2450)' and the Act on the 
Organization of Navy Courts (B.E. 2451) established separate 
Army court8 and Xavy courtn. In 1934, the Act on the Organization 
of Military Courts (B.E. 2477) merged the Army and the Navy 
courts into one military court system. In 1955, that Act was re- 
pealed and replaced by the A.O.M.C., which substantially reorgan- 
ized the Thai military court system. The A.O.M.C. basically estab- 
lished the present form, structure and system of the Thai military 
courts. 

B .  REASOXS FOR EXISTENCE OF THE THAI  
MILITARY COURT SYSTEM 

The reasons for the existence of a military court system separate 
from the civilian court system in Thailand undoubtedly are similar 
to justifications for separate court systems in other countries. How- 
ever, a brief recitation of those reasons is appropriate. 

1 To allau the eommmder an opportunity to closely participate tn 
the h a 1  of cnmznal offenses committed by his soldiers 

Military members are also citizens of the country. In this respect 
they are subject to all levels of civilian law j u t  as are civilians. 
However, since military personnel are primarily responsible for 
protecting the highest of national Institutions, the Nation, the sa- 
cred Buddha's Religion, and the King, they are especially required 
to observe military discipline, rules, regulations and law. Normally, 
when they fail to camply with military regulations, rules, or disci- 
pline, the commander i8 authorized to exercise military disciplinary 
action against them. Hanever, sometimes their criminal offenses 
require more than the disciplinary measures exercisable by the 

'In 1922, the Act on the OrgnniBation of Army Courts (B.E. 2463) repealed and 
replaced the 19Q7 leglrlnfmn. 

King Ramn V, personal name Chulalongkam, reigned from 1868 to 1910 and IP 
famous for his e x t e n m e  and rueceaafvl efforts t o  modernize Lamese government 
and 90dety.  and t o  open his country t o  vestern ideaa Ha continned the work 
started by hia father, Rams I Y ,  perianal name Yongkut, king from 1861 t o  1 8 8 .  
Rama IV i s  known t o  Amerieans BQ the monarch in the Rodrers and Hammerstein 
mueieai. "The King and I" (1961). released 88 a film in I966 by 20th Century-Fox, 
starring Deborah Kerr and Yul Biynner "The King and P' was based on 8 book, 
"Anna and the King of Siam." by an Engliah author. 

famous for his e x t e n m e  and rueceaafvl efforts t o  modernize Lamese government 
and 90dety.  and t o  open his country t o  vestern ideaa Ha continned the work 
started by hia father, Rams I Y ,  perianal name Yongkut, king from 1861 t o  1 8 8 .  
Rama IV i s  known t o  Amerieans BQ the monarch in the Rodrers and Hammerstein 
mueieai. "The King and I" (1961). released 88 a film in I966 by 20th Century-Fox, 
starrmc Deborah Kerr and Yul Bwnner "The Kine and P' was based on 8 book. 
"Anna and the King of Siam." by an Engliah author. 
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commander. At thi8 point military law requires that their cases go 
to a military court. One purpose of military law, a t  this point, is to 
allow the commander an opportunity for close and full participation 
in the trial of the case, so that he will know the nature and cause of 
the offense and will be capable of correcting any deficiencies in his 
command. 

9. More effective alzd speedy trial 

Military courts are able to conduct cases more effectively and 
promptly than civilian courts in many different situations. Past 
practices have clearly proved that in wartime or when martial law 
was in effect, military courts' trials were much speedier and more 
effective, as circumstances required them to be. In such circum- 
s tances ,  prompt t r ia l  (which discipline requires)  could not be 
achieved using the ordinary procedures in the civilian courts. Swift 
and fair resolution of criminal cases is critical for the immediate res- 
toration of public peace and order. 

9 .  2Vecessity of military courts f o r  iroops while o n  combat duty  
aboard. 

Combat is one major mission of the military. Sometimes military 
men are sent on combat missions on the high sea8 or abroad. Ae- 
cordingly, the establishment of military courts that can t ry  criminal 
cases outside Thailand is necessary. 

4 .  To maintain the commander's disciplinary power at the fullest 
capacity. 

Discipline is the heart of the military, the most effective means of 
control and organization of armed forces. No command at all would 
exist without the commander's discipline. Under Thai military law, 
the commander is authorized to exercise his disciplinary power to 
varying degrees when his soldiers fail to comply with the law or dis- 
ciplinary rules. He may employ "disciplinary measures"' if the sol- 
dier's misconduct is not overly serious, or he may give "disciplinary 

sDisciplinnry meDLiuIes BPS minor sdminiitraiive punishments lawfully exercised 
by t he  commander other than diseiplinnry pvnishmenta specified by m~litary law. 
see note 6 ,  z q f m  
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punishment"B if he considers it appropriate. The commander may 
refer the case to a military court if he believes that the soldier's al- 
leged misconduct is of a degree that disciplinary measures are insuf- 
ficient for disciplinary needs in the unit. This is true even if such 
misconduct does not constitute a criminal act under the civilian 
criminal laws. Military Iau- authorizes the commander to refer a 
case of disciplinary violation to a military court in  order to maintain 
discipline. 

The extent to which a commander can exercise his disciplinary 
power ir a matter solely within the commander's discretion. Howev- 
er, all decisions have to be made in conformity with military law, 
ruies, regulatiana and acceptable standards of practice. In this re- 
spect, the Law on Military Diacipline sets forth a number of in- 
stances demonstrating when and how- military law, rules, and r e p -  
lation8 should be considered to  be  violated. These examples,  
specified by la~v,  are used as guidelines by commanders to conform 
to a common standard of judgment in taking action against discipli- 
nary violations. 

In the Thai legal system, military law i8 considered part of the 
law- of the land. Ita enactment occurs in the same manner a8 for ci- 
vilian law-. Although it deals mainly with military members, some 
specific provisions authorize the military courts to try civilians un- 
der speciai circumstances. 

C. PL'RPOSE OF STL7DY 

This study explains the  organization af Thadand's military 
courts.' It describes the military court system and structure; dis- 
cusses rhe jurisdiction of military courts at each level, and com- 
ments an particular points of interest in Thai military criminal pro- 

'Disaplmary punishments are deflned by Seefloni 8 and 9 of the Act  on Military 
Discipline PQ f o l l o w  (11 repnrnand. (21 extra duues.  (3) resframt, (4) detention 
and (5) confinement Any other kind of diaeipiinary pvmshmanf i s  ~ t n e t l i .  prahlb- 
,fed and the commander mav eommif B ci iminal  offense, I f  he tries t o  impose any 
other punishment 

'For earlier cammentars on ~ a n o u s  aepeerr of the Thnl mllltary Jvdlem.1 ~yybtem, 
~ e r  Tnilnngkn, The Yiiilory iudirtnl S y r l e m  01 Thailand. 63 Mil L Rev 151 
(19141, Kantapmphn, T h e  Yt l t ta iy  Judiriol System of Thatfond. 14 1 1 1  L .  R e v  
171 (1961) 
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cedure. In performing these tasks the study also raises, in the 
context of the Thai military court systems, some of the basic consid- 
erations of judicial policy involved in the functioning of a military 
court system in any country. 

11. THE THAI MILITARY COURTS: GENERAL 
OVERVIEW 

A .  THE ADMILVISTRATION OF MILITARY COURTS 

Ail Thai military courts fall under the jurisdiction of the Ministry 
of Defense by virtue of the A.Q.M.C., which was promulgated in 
conjunction with the Organization of National Administration Act.a 
Under the A.O.M.C., the Judge Advocate General's Department, 
which belongs to the Office of the Under-Secretary of the Ministry 
of Defense, has the direct responsibility for supervising and di- 
recting the administrative work of all military courts including per- 
sannel commissioning, appointment, and transfer. The Minister of 
Defense, the Judge Advocate General, and all commanding generals 
at every level, may not interfere in a military court's proceedings, 
including the court's discretionary power in rendering judgments or 
arders. Military judges of all military courts are independent of any 
other institution's interference or control throughout the proceed- 
ing, in the Same manner as civilian judges are free from such eon- 
trols. Their independence in the trial and adjudication of the case 
has been guaranteed by each succeeding constitution o i  Thailand. 

Althaugh Thailand has had many governments in the past twenty 
years, most of which have been conducted by military figures, the 
King has always been the Head of State. Highly respected and 
loved by all his people, the King is the central figure who provides 
unity among the Thai people kom all walks of life. In  spite of the 
King's position as symbolic Head of State, with no executive power, 
every prime minister in the past has obediently and carefully lis- 
tened to his advice and guidance concerning internal political mat- 
ters and foreign affairs policies. 

'The Organisation ofNntlona1 Adminiatration A d  (B E 2477) prawdes an prinei- 
ple that the Ministry of Defenae should have jurisdiction oyer m i l l f ~ r y  members 
Only 
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As for the military, the King's importance is even greater. He is 
the symbolic supreme commander of all the armed forces. The King 
authorizes the commissioning of every military officer. Appoint- 
ments to  and removals from judgeships in the Military Appeal 
Court and Military Supreme Court are made by royal permission. 
Moreover, all the military court8 are convened in the name of the 
King. 

B .  THE SYSTEM OF MILITARY COCRTS 

Generally, Thai military court8 are divided into three classes: The 
military courts of first instance, the Military Appeal Court, and the 
Military Supreme Court. 

The military courts of first instance are of four types: provincial 
military courts, circle8 military courts, the Bangkok Military Court 
and unit military court8. This study discusses each type in seetian 
111. Cases are initiated in these military courts of first instance. 
Cases that are appealable will be appealed to higher courts, that is, 
the Military Appeal Court and the Military Supreme Court respec- 
tively. 

The administration of justice within the military 1s separate and 
absolutely independent from civilian justice authority. At this 
point, those familiar with one supreme court system might find it 
somewhat strange that Thailand has t v o  different highest courts in 
the country, that is the Military Supreme Court and the Civilian Su- 
preme Court, The author comments on this particular aspect in sec- 
tion VII .  

Apart from the ordinary classification of military courts, the or- 
ganization of military courts may also be considered in terms of sit- 
uations, 2 . e  , military courts in normal periods, military court8 in 
abnormal periods,l0 and courts-martial. The differences between 
the military court8 in normal and abnormal periods are few, and are 
highlighted in cases where a serious offense in the Military Criminal 
Code is charged regardless af u,hether Some ather offense also is 

SA "eiiele military Court'' I8 P Iegional court 

"The r e m  "abnormal penods" memi  rnrtime, time8 of fighting. 01 when mnrtlal 
law is  enfarced 
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charged, in cases where an offense against national security under 
Sections 101 to 129" of the Penal Code is charged regardless of 
whether some other offense also is charged, and in cases where an 
offense against the Anti-Communist Activities Act is charged re- 
gardless of whether some other offense also i8 charged. 

C. THE JURISDICTION OF T H E  MILITARY COURTS 

1.  Jurisdiction as to territory. 

Since the territorial jurisdiction of the military courts corre- 
sponds with the military geographical area, it i a  necessary to under- 
stand the subdivision of the "militarv area" in Thailand. The mili- 
t a ry  a r e a  ia  geographically divided into different  "military 
provinces" and "military circles." 

Thailand has divided her geographical area into 12 provinces. For 
military purposes, these 72 provinces, which constitute the whole 
kingdom, are considered to be the military area, and this area is di- 
vided in to  22 military provinces. The military provinces a re  
grouped together into seven military circles. Most military prov- 
inces include two or more political provinces (i e . ,  civilian prov- 
inces) within their boundaries. Several military provinces, as pre- 
scribed by military authority, constitute one military circle. In each 
military province there is one provincial military court, and in each 
military circle, one circle military court. 

9. Jurisdiction as to persons.1a 

Eight classes of persons are subject to  the jurisdiction of military 
courts. They are: 

(1) commissioned officers on active duty; 

'LThese are specific offenses relating to the security of the Kingdom: Seetiam 107 
io 112 of the Penal Code are offenaea against the King. the Queen, the Heir- 
Apparent and the Regent, Seetiona i i a  and 118 &re elfenma againsf the internal 
security of the Kingdom, and Sections 119-129 are offenses against the external 
security of the Kingdom. 

"Section 16, A . O . M . C .  
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(2) commissioned officers not on active duty, but only when 
they violate any order or regulation under the Military Criminal 
Lan ;  

(3) non-commissioned officers and servicemen on active duty or 
in regular forces, or persans serving under military sewice laws; 

(4) military cadets a8 designated by the Miniatry of Defense; 

( 5 )  conscripts placed in active Service and received by the mili- 
tary authorities for the purpose of transferring them to active duty 
in a military unit; 

(6) civilians in military service, when they commit offenses in 
the performance of official military duty, or certain offenses on mili- 
tary premises or a t  the location of any military unit, resting place, 
camp, vessel, aircraft or vehicle under the control of military au- 
thorities; 

(7) persons lawfully detained by or kept in the custody 
tary authorities; and 

of mili- 

(8) prisoners of war or enemy aliens in the custody of military 
authorities. 

Under military l a w  a person ud l  not be tried by a military court 
unless he comes under the court's jurisdiction as to territory and 
perso". 

3 Jurisdzction as to ~ f l e e n s e s . ' ~  

In  general, any offense committed against military law or other 
criminal law, where the offender is under the jurisdiction of military 
law at the time of the offense, is triable by a military court. Howev- 
er, Some offenses are specifically exempted by military law from 
trial by a military court. Those offenses are: 

(1) a joint offense by personb) under the jurisdiction of a mili- 
tary court and personb) not under the jurisdiction of a military 
court; 
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(2) an offense connected with another case u,ithin the jurisdic- 
tion of a civilian couit; 

(3) an offense which must be tried in the juvenile court; and 

(4) an offense held by a military court to be outside its jurisdic- 
tion. 

111. THE STRUCTURE AND JURISDICTION 
OF THE THAI MILITARY COURTS 

Thailand has three levels of military courts, that is, the military 
c o w s  of f i t  instance, the Military Appeal Court, and the Military 
Supreme Court. 

A .  THE MILITARY COURTS OF FIRST I,VSTANCE 

The military courts of first instance are of four types. All cases 
we initiated in one of these four courts. 

1 .  Proaiaeial mzlitary courts 

One provincial military court is in each military province, except 
in a military province that contains a military circle headquarters. 
In the latter instance, only a circle military court is in that military 
province. A t  p re sen t ,  t he re  a r e  fou r t een  provincial military 
courts.'4 Normally a provincial military court is located where a 
military provincial headquarters is located. Three judges, two of 
them non-lawyer commissioned officers, and one judge of the Judge 
Advocate General's staff, form a quorum of a provincial military 
court. These three members of a military court are collectively 
called "military judges," and act in the same manner as civilian 

"Each of the provineid military eourts i i  named Pher the official name of the 
pmvinee in which it is locsfed. The fourteen provineid courts me: Petehsburi Pro- 
v i n w l  Military Court, Rajburi Pravincinl Military Court, Snraburi Provincial Mil. 
itpry Court, Lopbun Provineid Military Court, Cholburi Pravincial Military 
Court, Khon-Gin Pmvincid Military Coun,  Sunn Provincial Military C o w  
U.Dorn Provincial  Mili tary Cour t ,  Pitaanuloke Provincial  Mili tary C Y Y I ~ .  
Uttarndit Provincial Military Court, Chumporn Provineid Military Court, Song- 
Kln ProvinciPI Military Court, Chieng Ral Provineiai Mlllltsry COWL, and Chieng 
MSi Prarincinl Militnry cour t .  
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judges. However, a distinction is to be drawn between military 
judges who are not judge advocates and military judges who are. 

A military judge who is not a judge advocate is a commissioned 
officer not necessarily holding a law degree. He participates fully in 
the court's quorum and has a right to vote in making the court's de- 
cision.ls Selection for appointment as non-lawyer judges to form a 
quorum of a military court is an a rotation basis among all officers ~n 
the command. 

A military Judge who is a judge advocate must be a commissioned 
officer over 2E years of age; hold a law degree or its equivalent; be a 
member of the Thai Bar Association; and have such other qualifica- 
tions as are required by the Defense Regulation on the Judge Adva. 
cate General's Staff (B.E. 2499).'e As a practical matter, it is the 
lawyer judge who conducts the case and instructs the non-lawyer 
judges on paints of law and procedure. He is a180 the author of the 
court's decision. 

Appointments to and removals from judgeships in military courts 
a t  all levels are under the authority of His Majesty and King. H o w  
ever, only in the Military Appeal Court and the Military Supreme 
Court do appointments to and removals from judgeships have to be 
made by royal permission. For other courts, the King may delegate 
hi8 authority to the commanders or to the Minister of Defense. For 
a provincial military court, the King delegates hi8 power t o  the com- 
mander of the military province. Generally, any commissioned offi- 
cer on active duty, regularly stationed within the territory of a mili- 
tary province, may be appointed as a non-lawyer military judge. 

A lawyer judge, who may also be called a judge of the Judge Ad- 
vocate General's Staff, may be appointed as judge of any military 

"By way of comparison with the Anglo.Amerwan common is% JYQ system. a 
"an-lnryer judge performs his task as does 8 member af B JUT? This system 1 8  

siso wme*hat similar t o  that used I" some af the Eurooesn e l i d  law ~ v ~ t e m s  in  
which la? Judges. called BJL~JJOTP. a ~ m f  a professlanai judge in performing his 
dutieb 

L'He muer have been a judge trainee for a t  l e a s  6 monfha. certified a b  quallfled 
by the Judge Ad\oeafe General and appointed 8% a judge b? the commander or rhe 
Mmrt r )  of Defense.  as the case ma? be. 
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court provided he has the appropriate rank required by military 
law. For a provincial military court and also any other military 
court of first instance he must be a second lieutenant or higher. The 
president of the military court is the judge who has the highest sen- 
iority regardless of his status as a lawyer or non-lawyer judge. 

As mentioned earlier, the provincial military court has jurisdic- 
tion over the territory of the military province, which may include 
several civilian provinces. Far example, the Rajburi military prov- 
ince covers the civilian provinces of Rajburi, Kanjanaburi and 
Samutsongkram. Any offense committed in any of these provinces 
will fall under the territorial jurisdiction of the Rajburi provincial 
military court. 

The provincial military court is competent to try criminal cases 
under all provisions of law, except case8 in which the accused are 
commissioned officers. Such cases have to be brought before the 
competent circle military court or the Bangkok Military Court, as 
the case may be. 

The provincial military court is competent to render a judgment 
in a case in which the law does not provide a minimum penalty, or in 
a case in which the law provides a minimum penalty not exceeding 
One year of imprisonment or a fine not exceeding two thousand 
baht, or both.'8" However, in enher of these cases the provincial 
military court may render a judgment only when it decides ta dis- 
miss the ease or to inflict punishment on the accused not exceeding 
one year's imprisonment for each count or offense or to impose a 
fine not exceeding two thousand baht, or bath. 

If the provincial military court considers that the accused should 
suffer more punishment, then it has no judgment power. In that sit- 
uation, the court will forward the case together with its punishment 
recommendation to the circle military court or the Bangkok Military 
Court, as the case may be, ta announce the judgment. 

x 8 *  The baht E the basic monetary unit of Thailand, corresponding t o  the United 
States dollar or the French franc. 
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2 .  Czrcle nii1ztary e o w t s  

At present, Thailand has seven military circles. With one excep- 
tion, in each military circle there is one circle military court which is 
located in the province where the military circle headquarters i8 es- 
tablished. The exception is the 1st military circle, having as its mili- 
tary area Bangkok, in which the Bangkok Military Court is located. 

Three military judges form the quorum of a circle military court. 
They are two "on-lawyer commissioned officers and one judge of the 
Judge Advocate General's Staff. A non-lawyer judge must have the 
same or higher rank than that of the accused at the time the charge 
is Instituted. This is required as the circle military court has the 
power to try every officer below the rank of general. 

Appointment of the military judges of a circle military court 1s 

made in the same manner as it IS in the provincial military court; 
that is, the King delegates his power to the military commander of a 
military circle. Only the commander can exercise this delegated 
power; he may not redelegate the authority to any other officer. 
However, in the commander's absence, an officer acting on his be- 
half may exercise this authority. In caw of necessity, the circle mil- 
itary commander may appoint a reserve officer as a military judge. 

The circle military court has the power to try any military mem- 
ber, except a general officer, far any offense. N o  limitation on maxi- 
mum punishment exista in that court. The circle military court is 
also competent to authorize recommended judgments for case8 for- 
warded by any provincial military court. 

3.  The Bangkok Military Court. 

The Bangkok Military Court tries more cases than any other 
court of first instance. It is located within the offices of the Judge 
Advocate General's Department, which is situated in the compound 
of the Ministry of Defense in Bangkok. The composition of the quo- 
rum for this court i s  the same as far provincial and circle military 
courts. His Majesty the King delegates his authority to the Defense 
Minister to appoint judges of the Bangkok Military Court." The 
same rules of appointment of military judges in all military courts of 
f r s t  instance also apply here. 
>'A.O M C.  5 10. 
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The Bangkok Military Court is the only court of first instance 
that has uniimited territorial jurisdiction.l8 However, if an offense 
is committed that is triable by any other military court, then that 
court will usually try the case. 

Of interest is the implicit extraterritorial jurisdiction of the 
Bangkok Military Court, as the only court of first instance having 
unlimited territorial jurisdiction. The A.O.M.C. does not expiicitly 
grant the Bangkok Military Court jurisdiction over any criminal of- 
fense committed outside the Kingdom of Thailand by a person under 
the jurisdiction of the Thai military courts. However, after consid- 
ering and examining all relevant criminal laws, the author concludes 
that the Bangkok Military Court does have this jurisdiction. Section 
6 of the Thai Military Penal Code states: 

Whoever, according to the law on the organization of mil- 
itary courts, being under the jurisdiction of a military 
court, commits an offense or offenses outside the Kingdom 
of Thailand, against this code or against any law of the for- 
eign country where the offense is committed, shall be pun- 
ished in the Kingdom of Thailand. 

Although the cited provision does not state which military court 
should prosecute the case, clearly the appropriate court is the 
Bangkok Military Court, as other military courts of first instance 
would have no territorial jurisdiction over the case. 

The Bangkok Military Court is competent to try and adjudge ail 
criminal cases without limitation on maximum punishment and with 
no restriction as to the rank of the accused. That court also is com- 
petent to authorize judgments for recommended cases forwarded by 
provincial military All cases in which the accused are gen- 
erals or the equivalent must be instituted in the Bangkok Military 
Court. 

"Id , O  i W 1 .  Although the isngusge a i  thia section clearly sf ate^ that the 
Bangkok Pilitsry Court's t e m t m a l  jurmdletian extends fhrovghovf the kingdom. 
other relevant sections providing far e l i i c m t ,  prompt resolution of eases l imn 
that jurisdiction in PraefiCe Pormally, If a C Q Q ~  i s  within the juriidicfion a i  B pro- 
nneial or circle military court, f h d  court should fry the case. 

lnSee discussion in text,  supra, eoneerning the p m v m d  military e m i r  
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4 Untt niz1ttary court 
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A unit military court may be constituted when any military unit, 
of not less than battalion strength, is on duty outside the kingdom 
or while t r a v e h g  on duty outside the kingdom." A military murt of 
this type has never been established in practice. The drafters of the 
A.O.M.C. have anticipated possible future need for this type of 
court. 

A unit military court would be located with a military unit of req- 
uisite strength. The composition of the quorum for this court would 
be the same as for the previously described types of military courts 
of first instance. The rules for appointment of judges to other courts 
of first instance apply for appointments to a unit military court 

Other than the requirement that the unit be on duty outside Thai 
territory, no territorial restriction limits the jurisdiction of the unit 
military court  Juriadiction depends solely on the relationship he- 
tween the accused and the military unit, not upon where the offense 
is committed. The unit military court i8 competent t o  try and ad- 
judge ail criminal offenses except cases in which the accused has the 
rank of general or its equivalent. The court's competence is the 
same as that of the circle military courts.a' 

B. THE MILITARY APPEAL COYRT 

The Military Appeal Court is a military court of intermediate ap- 
pellate jurisdiction. I t  i s  established a t  t he  same location in 
Bangkok as the Judge Advocate General's Department in the Minia- 
try of Defense. Five military judges farm a quorum for trial and ad- 
judication; they are one or two general officers, one or two officers 
of the rank of major, lieutenant commander, squadron leader or 
higher, and two judges of the Judge Advocate General's Staff who 
a180 have the rank af major or higher. 

His Majesty the Xing has the excludve power to appoint judges 
to or remove them from this court, based upon recommendations of 
the Minister of Defense. To insure availability of a quorum, the 

"'A.0 M C. 3 9. 

l 'See discussion m competenee of clrele mllilarr courts i n  text.  supm 
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Minister of Defense determines and recommends an adequate num- 
ber of military judges for appointment. 

The Military Appeal Court is competent to t ry  and adjudicate all 
appeals against judgments or orders of the military courts of first 
instance. Military law does not provide grounds that  may be raised 
on appeal. In this respect, the civilian Criminal Procedure Code 
applies. In general, an appeal may be made on questions of fact and 
questions of law against any judgment or order of a court of first in- 
stance except where such appeal is prohibited by law.a1 

C. THE MILITARY SUPREME COURT 

The Military Supreme Court is the military court of highest level. 
I t  is also established in Bangkok at  the same location as the Military 
Appeal Court. Five military judges form a quorum for trial and ad- 
judication in the Military Supreme Court  They are two general or 
flag officers, and three judges of the Judge Advocate General's 
Staff of the rank of special caloneP or higher. 

His Majesty the King has the exclusive power to appoint judges 
to or remove them from the Military Supreme Court  The Minister 
of Defense makes appropriate recommendations to the King, 

Prior to 1974, the Military Supreme Court was not authorized to 
review appeals against judgments or orders of the Military Appeal 
Court. Those appeals had to be lodged in the Civilian Supreme 
Court  The Military Supreme Court before 1974 was competent only 
to review appeals lodged against disciplinary cases, or cases which 
required non-public trial due to national security. Its judgments in 
such cases were final. Since 1974, the Military Supreme Court has 
been competent to t ry  and adjudicate all appeals against judgments 
or orders of the Military Appeal Court. Again, its judgments or 
orders are final. 

"The right t o  appeal on queations of fact, 8s well as of law, under Thai criminal 
procedure, IS illudtrative of the Pmctice that exlsts generally ~n e o u n t r w  follow- 
ing the eiml law system 

"The Ministry of Defense Council heid at i ta 1116 meetlng on February 12, 1873, 
that the title ''ipecial colonel. 11 not a formal military rank, but merely an indiea- 
tian of P pay grade. The title of hngadier genarsl i n  not awarded m y  longer It I P  
gradually bainp phased aut by attrition. 
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D. COURT-MARTIAL 

“ A . 0 . M . C  5 41 
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constituted. Jurisdiction of the military unit in the theater of opera- 
tions 1s determined and announced by the commander of such mili- 
tary unit, based on the unit's operational needs. 

A court-martial is competent to try and adjudicate all criminal 
cases, where the offenses were committed within its territorial ju- 
risdiction, under every provision of law and without limitation as to 
persons.2' This does not mean that all criminal offenses within the 
jurisdiction of a court-martial must be tried by that court. 4 c a ~ e  could 
he within the jurisdiction of more than one military court. The purpose 
of the law m authorizing the court-martial 1s to leave to the person 
empowered to appoint judges the determination of whether convening 
a court-martial to try a case is necessary. One should note also that the 
court's competence over persons is subject to international agreements 
when the court is established outside the country. 

I \ '  EFFECTS OF KELEY.\ST 310DIFIS.-\TIOS A S D  
REVISIOSS. ISCLCDISG A PROCI.AU.\TIOS OF 

MARTIAL LAW 

A .  RECENT MODIFICATIONS A N D  REVISIONS 

Previous discussion painted out that Thai military court8 may be 
considered according to the situation, that is, military courts in nor- 
mal periods and military courts in abnormal periods. Abnormal pe- 
riods are wartime, times of fighting (including civil disorder), and 
proclamation of martial l a w  A military court in normal periods has 
been construed to be the same court as in abnormal How- 
ever, in the past, some interesting differences existed when the mil- 
itary courts acted a t  different times and with different status. 

"Id , s t  Beelion 42. That seelion state8 that anyone 1 8  triable by a court-martial if 
the person commits an offense within its terrif~rial  iunsdiction. 

'.In it8 decision in the i ~ 8 s  of Bangkok Military Proiceutor Y Sergeant Major 
Somehit Kulannwasdi, No. 10 (Mil. Sup. Ct. 2498). the Military Supreme Court 
heid that the Bangkok Miiilary Court in norms1 penada and the Bnngkok Military 
Court in abnormal periods pro t he  name court, but that the finality of 11s judg- 
ments msy be different due to  the different times and place8 of rhe offenses. 
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Before the Act on 
came into effect: 

the Organization of Military Courts (B.E. 2511) 

(1) In a military court in normal periods, either a military prose- 
cutor or an injured person who was a person under the jurisdiction 
of the military court was entitled to institute a criminal prosecution. 
However, in a military court in abnormal periods, only a military 
prosecutor was entitled to prosecute. 

(2) A military court in abnormal periods of martial law had great- 
er  jurisdiction to t ry  additional types of cases. This expanded juris- 
diction u’as specified, in accordance with the law on martial law, in 
an announcement or an order af the person authorized to proclaim 
martial 1sw. 

(3) In abnormal periods of martial law, the person authorized to 
appoint military judges was empowered to appoint civilian judges as 
military judges, and to appoint public prosecutors and the civilian 
court’s registrars or other appropriate and qualified persons as miii- 
tary prosecutors or military court’s registrars, to help relieve the 
burden of military courts. 

(4) Appointment of counsel for the accused in a military court in 
abnormal periods was prohibited. 

( 5 )  Appeal against an order or a judgment of a military court in 
abnormal periods was prohibited. 

The Act on the Organization of Military Courts  (B .E .  2511) 
changed some a i  the above aspects. The Act allowed the accused to 
obtain counsel in a military court in abnormal periods except in the 
following cases:  (1) e a ~ e i  in which some offenses under  some 
specified provisions of the Military Penal Code were charged, 
whether or not other offenses were a180 charged; (2) cases in which 
offenses against national security under Sections 107 to 129 of the 
Penal Codel’ were charged, whether or not other offenses were also 
charged, or (3) cases in which offenses against the Anti-Communist 
Activities Act were charged, whether or not ather offenses were 
also charged. Also, this Aet gave opportunity ta bath the prosecu- 
tion and the accused ta appeal against a judgment or order of the 
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military court in abnormal periods except in cases where right to 
counsel was denied.*8 

The Revolutionary Party's Announcement No. 26,28 in effect 
6ince 9 November 1977, modified the Act in some respects. Under 
Announcement No. 25, right to counsel is enjoyed by the accused in 
all cases before a military court in normal periods and in abnormal 
periods. H a u w e r ,  appeal against a judgment or order of a military 
court in abnormal periods is now p r ~ h i b i t e d . ~ ~  

With the exception of the points stated above, no other significant 
differences exist in procedure followed by a military court in normal 
periods and a military court m abnormal periods. 

B .  EFFECTS OF A PROCLAMATIOS OF MARTIAL  
LAW 

2 .  Effective Military Couds 

In Thailand, the relationship between martial law and military 
courts is very confusing to laymen. Indeed, even among lawyers 
who have not inquired into the matter, there are still some miscon- 
ceptions. In Thailand, most people understand that courts-martial 
can come into existence and play an important role u,hen martial 
law is in effect. This may be because, in the past twenty years, 
Thailand has experienced a number of revoiution8, and in each revo- 
lut ion,  mart ia l  law v a s  proclaimed. Quite a few civilians who 
committed serious offenses !\-ere tried by military courts during pe- 
riods of martial law H a u w e r ,  a court-marttal has never been con- 
stituted within the Kingdom. Readers should understand why a 

"Unlike common Is- legal Syitemr, under Thai l a p  (ai 1s rhe ease with most 
muntiiei that fa l laa the civil 18% legal ayitem), a prosecutor may mitiate an ap- 
peal against B decislan OT sentence in a criminal eade If the appellate court  BF- 
cepti  the Prmecutor'I appeal. the aeeuaed may be retried by that  court and IP rub- 
leer to the punishment imposed bi t ha t  eaurt 

' s R e v o l u l l o n a r y  Party'r Announeemenf  Kumber 2 6 ,  S e c s .  1 a n d  2 .  d a t e d  
Norember 8. B . E  2620 This announcement has been effective from the day after 
the date of i t s  publientian in the Government's Gareltr (kovember 9 ,  B . E .  25201. 

8nA 0 M C B 61. as amended b? Rerolutionary Party's lnnavncemenr No 25 6 2 
(No\ 6 .  B . E  2510) 
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court-martial has never been established in the kingdom, after 
reading the previous section diacuseing the competence of courts- 
martial. A court-martial may be constituted oniy when t uo  ele- 
mente are present, that is: 

( I )  I t  must be wartime. time of fighting, or upon a proclamation 
of martial law; and 

(2) a militarg unit or reisel must be located in the area of bat- 
tle. 

Considering these requirements, one sees why a proclamation of 
martial law does not necessarily nor automatically give rise to a 
court-martial 

Section 36 of the A.O.M.C. states: 

In  abnormal periods, that is, in periods of fighting, or 
war or during a proclamation of martial law, all military 
Court8 still have their normal jurisdiction to try and adjudi- 
cate cases according to their competence. But if the person 
authorized to proclaim martial law has made an announce- 
men t ,  o r  t he  supreme commander has issued an order 
under the lair- on martial lair, authorizing military court8 to 
have jurisdietm to try and adjudicate some other criminal 
cases, then the military courts shall also have jurisdiction 
to try and adjudicate those additional cases under such an- 
nouncement or order. 

In such a case, eivilians who normally are not under the jurisdiction 
of military courts may be triable by a military court, if they commit 
any of those offenses. Section 36 of the A.O.M.C. should be read to- 
gether with Section 7 of the Act on Martial Law (B.E. 24571, which 
reads: 

In any locality where martial law has been proclaimed, 
civilian courts shall have normal jurisdiction and compe- 
tence over the ease. But the person authorized to  proclaim 
a martial  law has power to make an announcement 
authorizing military courts to have jurisdiction to try and 
adjudicate criminal case8 in which the offenses are 

16 
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committed in such locality, during the proclamation of mar- 
tial law as specified in the Annex of thii Act. 

Such an announcement authorizing military courts to 
have jurisdiction to t ry  and adjudicate cases in the first 
paragraph shall become effective for cases In which the of- 
fenses have been committed as from the time and date 
specified in the announcement. The date and time specified 
will be either the date and time the announcement is ma& 
or afterwards. Such an announcement is to  be published in 
the Government’s Gazette. 

Aha,  in the event any offense is committed in a locality where mar- 
tial law has been proclaimed,s‘ and such offense has Some special re- 
lation to national security or public peace and order, the Supreme 
Commander may order such cases to be tried and adjudged in a mil- 
itary An announcement by the person authorized to pro- 
claim martial lan,  or an order by the Supreme Commander, is made 
or issued by virtue of the law on martial law. However, a number of 
Revolutionary Party announcements, especially in 1958 and 1971, 
authorized military courts to try some special cases. Those an- 
nouncements had legal effect as if they were laws themselves. 

2 .  Effect on etviiian. courts 

Civilian persons, not members of the armed forces, may be tried 
by military courts in abnormal periods, a8 already discussed. If so, 
the number of cases in military courts might well increase to a de- 
gree exceeding the normal court personnel’s capacity to adjudicate. 
For this purpose,s3 persons authorized to  appoint military judges 
may appoint civilian judges to be military judges and may appoint 
public prosecutors, registrars of civilian courts, or appropriate qual- 
ified persons to be military prosecutors and military court regis- 
trars. Thus, civilian courts could became military courtts as well. 

s l A l  amended by the Act on the Orgsni~alion of Millrary Courts (B.E. 2608). 

“The Act on Martial Law W E .  2457) avthorims the prime minister OF the IY- 

preme commander to deelsre mai t id  law 

“ A . O . M . C .  I 3 1  
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V. CRIMINAL PROCEDURE I N  MILITARY COURTS 

Thai military criminal procedure34 is essentially similar to civilian 
criminal procedure, though governed by laws, rules and regulations 
issued under military law. The A.O.M.C. established very few dif- 
ferences from civilian criminal procedure. Further, if no military 
l a s s ,  rules or regulations apply to a particular procedural issue, the 
civilian Criminal Procedure Code applies mutatis mnutandts. If the 
Criminal Procedure Code does not cover the issue, the Civil Proee- 
dure Code s i l l  apply as far as possible. 

Trial procedure in military courts is a subject unto itself. The 
discussion here considers only those matters within the scape of this 
study. 

A .  FACT-FINDIXG FOR THE PURPOSE OF 
COAWICTIOW 

In the trial of a military court, the facts as found in the trial may 
differ only in small detail from the facts as stated in the charge. 
Such differences in detail may include the time or plaee of the com- 
mission of the offense, or the specific nature of the offense in a re- 
lated class of offenses ( e . # . ,  theft, extortion, cheating and fraud, 
misappropriation, or receiving stolen property), or the commission 
of offenses by intention versus by negligence. Such differences will 
not cause the court to consider the essential elements of the charge 
to be unproved and the court will not dismiss the ease unless it ap- 
pears that a discrepancy in the charge has actually misled the ac- 
cused in his defense. 

In the past, Thai jurists had contending opinions on the question 
of whether a military court should punish an accused on the basis of 
the facts found in the trial when those facts varied somewhat from 
those charged. Did the general principle that every court is to pro- 
duce justice for the entire society call for punishment or acquittal in 
that situation? One opinion was that to punish the accused for facts 
different  from those s ta ted in the charge would be unfair and 
against justice. The other opinion reaaoned that if the facts found 
by the court in its trial differed only tn  ininor details from the facts 

“ I d  . 5 46 
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stated in the charge, i t  would be fair and right to punish the accused 
who really committed the offenses. To release offenders who clearly 
broke the law would be an injustice to society or even endanger the 
public peace. The military criminal procedure law has followed the 
latter opinion.J5 

B. RIGHT TO COUXSEL 

At present, the accused has the right t o  counsel in a military 
court in either normal or abnormal periods,8e except in a court- 
martial or a court acting for a c~ur t -mar t i a l .~ '  In a military court in 
normal periods, an injured person who is subject to the jurisdiction, 
and is within the competency, of such military court  may also be 
entitled to counsel, as he is authorized by law to assert his com- 
plaint as a prosecutor. 

The accused is entitled to select military counsel, and the court 
must furnish the counsel if he is reasonably available. Further,  in a 
caee of any offense punishable With maximum imprisonment of more 
than 10 years,s8 the court, before commencing the trial, must ask 
the accused whether he has a c o u n d  or not. If the accused has none 
and requires counsel, the court must appoint one military counsel 
for him. Military counsel must a180 be a qualified lawyer as desig- 
nated by the Ministry of Defense, that is, he must be an active duty 
member of the Ministry of Defense, hold a law degree and have 
been granted permission to represent the accused. The aceused'a 
commander holding at least the position of a battalion commander 
or its equivalent, may grant the permission to serve as defense 
counsel. 

In the special type of military court previously discussed, the 
court-martial, right to counsel is absolutely prohibited. This prohi- 
bition also applies to a court conducting eases in place of a court- 
martial under Sections 40 and 43 of the A.O.M.C.  

" I d ,  $ 60 

" I d  , 6 55. second para 

" I d ,  % 55. fourth para 

#*Id. .  8 56.  
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The accused also is free to choose any civilian counsel to repre- 
sent him in his defense, but he may obtain civilian counsel only at 
his own expense. A civilian counsel must be legally qualified, that 
is, he must be a lawyer and a member af the Thai Bar Association. 

C. APPEAL 

In general, appeal may be lodged against a judgment of a military 
court in normal periods. Four categories of persons are entitled to 
appeal to a higher military court: prosecutors, the accused, persons 
authorized to appoint military judges,ss and persons authorized to 
give punishment orders.'O In contrast, only the prosecutors and the 
accused may appeal in civilian courts. 

Prompt appeal 1s important or the time allowed for appeal will ex- 
pire. The periods allowed for appeal are as follows: for the prosecu- 
tars or the accused, within 16 days to a higher court, counting from 
the date the judgment was read; or for the persons authorized to ap- 
point military judges or the person authorized to give punishment 
orders, within 30 days, counting from the date judgment naz  read. 
Appeal is prohibited against judgments or orders of military courts 
in abnormal periods," and of a court-martial or a court aetlng as a 
court-martial. 

VI. SENTENCE ENFORCEMENT 

In Thai civilian criminal procedure, the court issues a warrant or- 
dering the authority eoncerned to execute the sentence. Far exam- 
ple, if the c o w  Sentences the accused to death or impnsanment, it 
uill send a uwnant ta the prison authority ordering the enforce- 
ment of its Sentence to execution or imprisonment. 

In this regard, the military has a different procedure. Due to the 
importance of the command line (chain of command). the military 
court will not issue B warrant to the military prison authority for 

"As disevaaed ~n leetian IV See a180 note  31. 

'OThls category 18 dircvsaed m seelion VI 

' > S e e  dneussion, $ u p m  I" ~ e c f m n  IV, for comparilon with the n l e  when the Am 
on the Oresnizafian of Military Courts (B E. 2511) w88 ~n effect 
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the execution of the sentence. Instead, the court will issue a war- 
rant notifying the accused's military commander of the sentence. 
Upon receipt of the warrant, the commander will attach to the war- 
rant his order to the authority responsible for execution of the sen- 
tence 

As a consequence, the military commander, and not the military 
court, i8 the direct issuer of the order to have the accused subjected 
to punishment according to the court's judgment. Far this reason, 
such commanders are "the persons authorized to give punishment 
orders." They include f r s t ,  commanders in the chain of command 
over the accused who are authorized to give punishment orders in 
accordance with judgments of the proiinical militarg. c o w @ ,  the ck- 
d e  courts, OT the Bangkok Military Court. They are also the com- 
manding officer whose position is division commander or above, or 
the commanding officer whose position is battalion commander or 
above if the accused is stationed in a locality different from that of 
the commanding ofticer whose position is division commander or 
abave. In cases where the accused is in a locality different from that 
of the commanding officer whose position is battalion commander or 
above, or where the accused is not a Thai military member (e.!?., a 
prisoner of war or enemy alien who commits an offense while in the 
custody of the military authority), persons authorized to appoint 
judges of military courts of first instance4z are authorized to give 
punishment orders. 

A sentence of a Thai military court, except that of a unit military 
court and B court-martial or a court acting as a court-martial, will 
be enforced by the person authorized to give punishment orders 
only when the judgment becomes final. If an appeal has been made, 
judgment is final only at the end of the appellate process. Further, 
in any case appealable under law, a military court of first instance 
has the duty to forward any judgment inflicting the death penalty 
or imprisonment for life to the Military Appeal Court, even if there 
has been no appeal within the appeal period. Such judgments are 
not final until confirmed by the Military Appeal Court. However, a 
Sentence of B court-martial or a court acting far a court-martial un- 

"An exception is that persons authorlied t o  appoint judges t o  unit mlitary couits 
a le  not nuthorised t o  give punishment orderr. 
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der Section 4043 of the A.O.Y.C. may be enforced immediately by 
the person authorized to give punishment Where judges of 
a civilian cuurt have been appointed a8 military judges to act as a 
military court in abnormal p e r i ~ d s , ' ~  the sentences of that court will 
be enforced under Section 245, first paragraph, of the civilian Crim- 
inal Procedures Code. Pursuant tu Section 245, subject to the provi- 
sions of Sections 246, 241 and 248, a judgment shall be enforced 
without delay after the case has become final. 

The Court of First Instance has the duty to send tu the Appeal 
Court any file of the judgment inflicting punishment of death or im- 
prisonment for life, where no appeal has been lodged against such 
judgment. Such judgment shall nut become final unless it has been 
confirmed by the Appeal Court 

Under Section 246, execution of imprisonment may be auspended 
until the cause of suspension has ceased in the following cases: when 
the accused is insane, nhen it is feared that the life of the accused 
will be endangered by imprisonment, if the accused is pregnant for 
seven months or over, and if the accused has given birth to a child 
and a period of one month has not yet elapsed.48 

Section 247 provides that where the accused has been sentenced 
t u  death, the aentence shall not be executed until compliance with 
Criminal Procedure Code provisions governing p a r d ~ n . ~ '  

**"The pemm authorized t o  appoint judge8 af a court-mzrtid shall have the PO%- 
sr i o  rend the accused t o  an) military court e l ss rhere  for trial and adJYdleatmn. 
and such  cour t  shall have the  same ~ o u e r 3  and duties a a eau r t -mar t i a l  ' 

A O M C  $ 4 0  

.'An exception t o  this IO  r h e r e  the person sentenced Io  death 18 a pregnant *om- 
an. Exeeutmn of the sentence in that  case must be suspended untll  after her dellu- 
ery. 

4"Thia ~ i i u s t m n  ma) w i n e  r h e n  persons autharlred h) Dertoln 30. A O.M.C, t o  
appoint judger are d s o  authorized b) Seelion 37.  A . 0  M.C , to appomr Judges of 
civilian c m m s  LO be m111tary judges. and do so 

'8Dunng rueh suspension. the court  must order en sdminisfratiie or pollre offlclal 
to keep the m u s e d  in eurtod! ~n a ruirable place 

"If a woman lentenced t o  death IS  pregnant. the rule under t he  ~ l i l l l s n  Criminal 
Procedure Code IS the same as under milltar) l a y  and execution of  the sentence 
shall be suspended until after her delivery. 
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Under Section 248, if a person sentenced to death becomes insane 
before being executed, the execution shall be suspended until that 
person has recavered:e If the insane person recovers after one year 
from the date when the judgment became final, the punishment of 
death shall be commuted to imprisonment for life. 

VII. ANALYSIS 

A.  C O M P A R I S O S  OF C I V I L I A S  A S D  M I L I T A R Y  
COURTS 

The previous sections demonstrate that the jurisdiction of the 
Thai military courts depends upon the situation existing in the 
country. The military court8 in normal periods function in a manner 
similar to the civilian courts. However, in abnormal periods, both 
the subject matter and personnel jurisdiction af the military courts 
are expanded in response to  the necessity to control increased crim- 
inal activities having direct impact upon national security. Some 
brief comparisons of the Thai military courts and civilian courts are 
as follows: 

1 .  Similantzes 

a. The military courts are established by virtue of the Act on 
the Organization of the Military Courts (B.E. 2498), and the civilian 
courts are established by the La!%- for the Organization of Courts a i  
Justice. Thus, bath courts are established by legislative authority. 

b. The proceedings of both types of courts are conducted on be- 
half af His Majesty the King. 

c. The divisions of the courts are the same. The military courts 
are divided into three levels, , . e . .  the military courts of iiirst in- 
stance, the Military Appeal Court, and the Military Supreme Court, 
while the civilian courts are also divided into three levels, i . 6 ,  the 
courts of first instance, the Appellate Court and the Supreme 
court .  

4 8 D u n n g  ~uapenrion of the senreme due t o  insanity. the court may apply Section 
46, para 2, of the civilian Penal Code, dealing with ~0nfr01 a i  the person 
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d. Although specific military criminal procedure exists, gov- 
erned by the laws, rules and regulations issued under military law, 
the Criminal Procedure Code will apply mutatis mutandis, when 
military laws, rules and regulations do not cover the issue. If there 
is any point af procedure not provided for in the Criminal Procedure 
Code, the Civil Procedure Code will apply. These two codes are ap- 
plicable in civilian courts. 

e. Appointments to and removals from judgeship of the Mili- 
tary Appeal Court judges and the Military Supreme Court judges 
are made by royal permission, as is also the case for every civilian 
judge. 

2 DiJferences 

a,  In  a military court of first instance, the King may delegate 
his power to the Minister of Defense or the military commander to 
appoint and remove military judges. This is contrary to the practice 
in a civilian court. The civilian court of first instance is a conatitu- 
tianally established body composed of permanent judges. As a con- 
sequence, the King appoints a certain number of judges far each ci- 
vilian court, who are available as a complete quorum to hear any 
case coming under the court's jurisdiction. In a military court of 
f r s t  instance, a number of officers are appointed to act as judges on 
a case-by-case basis. The jurisdiction of a military court, unlike that 
of a civilian court, is not restricted to sitting in one location, so long 
as the hearing takes place within the boundary of its terroritorial 
jurisdiction. 

b. A quorum of a military court is composed of lawyer and non- 
lawyer judges, ail of whom must be members of the armed forces, 
while a quorum of a civilian court must be composed of judges who 
are all qualified lawyers. This difference is understandable because 
one of the principal purposes of the Thai military court system is to 
serve discipline in the armed forces by integrating military com- 
manders into the military justice system 

B.  A R E  THAI MILITARY COURTS PART OF THE 
JUDICIARY? 

Every military court at any level is organized under the laws of 
the Kingdom of Thailand, although a military court is generally a 
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court of special and limited jurisdiction when compared to a civilian 
court. The whole proceeding from its inception is judicial. The trial, 
findings, and sentence, are the legal acts of a court organized and 
conducted under the authority of and according to the prescribed 
forms of law. The following language in the Thai Constitution sup- 
ports the author's conclusion: 

The trial, findings, and sentence are within the exclusive 
pou'er of a court to  act in conformity with law and on behalf 
of His Majesty the King. 

C. A R E  THAI MILITARY JUDGES INDEPENDENT 
FROM ANY OTHER INFLUENCE? 

Section 5 ,  paragraph 2 of the Act an the Organization of Military 
Courts (B.E. 2498) provides: 

The Minister of Defense shall be responsible for the or- 
derly administration and operation of the Military Courts, 
but trials, including orders or judgments, shall remain ex- 
clusively w.ithin the discretion of the Military Caurts.49 

The language of that proviaion makes clear that, as a matter of law, 
military judges are free to perform their judicial functions. This is 
also true in practice. Military judges are always highly respected 
and trusted by all parties concerned. As a matter of record, no mili- 
tary commander at any level has ever attempted to abuse his power 
with military judges, and, to date, there has never been a case of 
corruption on the part of military judges. The author believes that 
this unblemished record will continue. 

VIII. CONCLUSION 

The Thai military court system is basically disciplinary in char=- 
ter. However, a milikuy court daes not neglect to uphold justice in 
reaching its decision. The administration of Thai military justice is 
separate and independent from the civilian justice authority. In 

.'Tharland'& Conslilvtian (B E .  2511). Art 157 also provides. "The muit  has the 
e x e l ~ b l v e  power to try and adjudge a ease m eaniormty with IPW and on behall of 
His  Majesty the Kmg." 
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summary, there are four types of military trial courts and two mili- 
tary courts of renew, one of which is the highest military court. 

The reader d l  have noted that Thailand has two different su- 
preme courts or courts of last resort, the Military Supreme Court 
and the civilian Supreme Court or D I U  Court This may seem 
strange to American lawyers accustomed to the fact that, with all 
the complexities engendered by a federal stmcture of government, 
the capstone of the American judicial system is the United States 
Supreme Court. 

The author believes that there should be only one supreme court 
in Thailand, In which the powers of fmal judicial review are vested. 
Almost every national constitution lays down in one farm or another 
the principle that all men should be equally protected under the 
law. In Thailand, this fundamental principle would be implemented 
more effectively if the possibility of differing intelpietations af the 
same law by two judicial institutions of equal authority could be 
eliminated 
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THE EXCLUSIONARY RULE: 
COMPARISON OF ISRAELI AND UNITED 

STATES APPROACHES* 

by Lieutenant Colonel Amnon Strasehnow, 
Israeli Defense Forces'* 

Zn this article, the author offers a mew f r o m  abroad of one of the 
most controversial principles of A m e n c a n  criminal law,  the rule 
which requires exclusion f r o m  widenee of i tems,  documents, con- 
fess ions,  and so forth,  whzeh were obtained illegally by government 
agents. Lieutenant Colonel Strasehnow f i n d s  the r u l e  illogical and 
unnecessary, and recommends i ts  abolition He urges adoption of 
the Zsraeli practace, which, as in other common lau legal systems,  
is  to admit  all relevant evidence but to accord it more o r  less wezght 
aeeordzng to circumstances 

Readers should f i nd  highly interesting the views of a scholar 
f r o m  a diffeerent legal tradition and society which does not accept as 
immutable all the points of erimtnal procedure which are taken 
more UT less for  granted by American 1aw.yers. 

I. INTRODUCTION 
There are few subjects in modern American criminal iaw concern- 

ing which so many words have been written as the "excluaionary 
~ ~~ 

*The opmons and e m e i u m n e  exprcasod in this article are those of the author 
and do not naeesanrily repre~ent the v i e w  of The Judge Advocate General's 
School, the Department of the Army, any other agency of the United States GOY- 
ernment,  or any governmental sgeney of rhe State 01 1waeI. 

Completed m November 1980. lhia article waa prepared by the author 8n partial 
iulfillment of the requirements of the 29th Judge Advocate Officer Graduate 
Course, w e n  during academic year 1880-ai st the JAG Sehooi. Charlotteswlle. 
Virginia. 

*'J A . G  Carps, lsraeli Defenae Forces. Chief Milifnrp P I O L ~ C Y ~ O ~ ,  1976.1980. 
and 1981 to present: deputy military advocate far Northern Dlsfrict, 1975.1976; 
mlilfary p d g e  m district c ~ u r t i - m a m a l ,  197s-1915. L.L. B., 1968, Hebrew Uni- 
versitv of Jemasiem: eomoleted e o u m  a t  Israeli Defense Forces SrnB Collezs ~. 
1911. Completed Judge Advocate Officer Grsdvpte Course, JAG School, Chsrlot- 
teanlie,  Va.,  in May 1881. 
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rule," which excludes from Consideration by a trial court evidence 
obtained by unlawful methods. This article compares two different 
legal systems in their attitude to the exclusionary rule, the legal 
system in the United States of America and that which applies in 
the State of Iarael. Although both systems originated from one com. 
mon legal system, the British common law, they have reached dif- 
ferent, almost contradictory, results in their treatment of the 
above-menrioned controversial rule of evidence. Special emphasis is 
placed in this article on  the effect af such a rule in the military legal 
system. The author 1s strongly of the opinion that the exclusionary 
rule should be abolished, especially in the military justice system. 

11. T H E  R U L E  AND ITS IMPLEMENTATION IK 
UNITED STATES COURTS 

The exclusionw mle, as a binding rule in the criminal prace- 
dures in the United States, is a relatively new rule based primarily 
on case law and precedents of this century. It was only in 1914, 
when the United States Supreme Court, in the cam of Weeks u 
United States,I decided that evidence uncovered during an unlawful 
search must be denied admission at trial. 

For a long time the rule did not apply in the State courts, and was 
limited to federal courts only. In 1961, the Supreme Court decided 
that the due process provision of the fourteenth amendment re- 
quired application of the exclusionary rule also to  state criminal pro- 
ceedings. In M a p p  v .  Ohio,% an unusual case of unlawful search was 
presented. The Court said: 

The ignoble shortcut to conviction left open to the State 
tends to destroy the entire system of constitutional re- 
straints on which the liberties of the people rest. Having 
once recognized that the right to privacy embodied in the 
Fourth Amendment is enforceable against the States, and 
that the right to be secure against rude invasions af privacy 
by state officers i s ,  therefore, constitutional in origin, we 
can no longer permit that right to remain an empty prom- 
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Since that corneretone opinion of the Supreme Court, the rule has 
become binding throughout the United States. This rule mag be 
summarized as follows: All evidence obtained through an unlawful 
search or seizure, or as a result of use of unlawful methods of mves- 
tigation leading to a confession, or through an illegal lineup, or oth- 
erwise in violation of due process, will be inadmissible and must be 
excluded from consideration at trial. 

Many arguments have been made to  Justify this mle, which often 
prohibits the courts from basing their findings upon relevant and 
completely objective evidence, like weapons or heroin, which were 
obtained without full compliance with the exclusionary rule's re- 
quirements. Those arguments may be summarized as follows: Total 
exclusion of evidence is simply the most effective practical means of 
enforcing the requirements for lawful investigation of crimes. On 
the individual level, policemen and other interrogators will be 
deterred from using unlawful means if they know that the products 
of their unlawful actions will have no evidentiary value. On the in- 
stitutional level, it is desirable as a matter of public policy that the 
Government, responsible for upholding the law, not be allowed to 
profit from ite own illegal acts,4 and more specifically that the pros- 
ecution not be allowed to use "the fruits of the poisonous tree." 

Prior to analysis of these purposes behind the exclusionary mule, 
it  should be emphasized that the rule is not a basic right of the indi- 
vidual recognized by the Constitution, but a creation of the courts 
in case law. With this in mind, scholars can examine the rule with 
greater detachment than heretofore. I t  would be a mistake to con- 
sider this rule unchangeable. 

In the 1949 case of Wolf u.  Colorado,E Mr. Justice Black said as 
follows: 

I agree with what appears to be a plain implication of the 
Court's opinion that the federal exclusionary rule is not a 

'Biwns V.  Stx Unknown Federal Agents, 408 U S .  388, 414 (1971). For further 
discvssion of the purpsaes of the erelusmnry rule, 8ea  Caiandrn v United Stares, 
414 U S 336 (1874) Sa* &!bo  text at notes 7 and 6 ,  

6336 U S. 26 (1W8) 
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command of the Fourth Amendment but is a judicially ere- 
ated rule af evidence which Congress may negate.B 

In L'nited States u .  Calandra,' decided in 1974, the Supreme Court 
concluded: 

The rule iz a judicially created remedy designed to safe 
guard Fourth Amendment rights generally through its de- 
terrent effect, rather than a personal cnnstituional right of 
the party aggrieved.8 

Judge Malcolm R .  Wilkey is also of the opinion that the excluaion- 
ary rule "is a judge made rule of widenee . . . it is not a rule re- 
quired by the Constitution. No Supreme Court has ever held that it 
was."8 

The exclusionary rule is not essential, vital, or indispensable un- 
der the Constitution, the major function of which is to guard the 
rights of the people. The rule is a tool fashioned by the courts to 
deal with ad-hoc problems which arise from poiice misbehavior and 
illegal government activity during an inveatigation. Such being the 
situation, the correct solution cannot be a continuation af current 
policy, in which relevant and substantial evidence i d  excluded from 
consideration by the court8 in the United States. 

Although nobody will doubt the importance of protecting basic 
rights of the individual, whether those rights are based on written 
constitutions or, as in other legal Sy8tems, are founded on elemen- 
tary recognition of human worth, many people have had second 
thoughts as to whether the benefits of a safeguard such as the ex- 
clusionary rule are really ao r th  the price. 

Professor Charles A. Wright, in a 1972 article,1o observer that 
the exclusionary rule, in it8 current sweeping scope, can no longer 

e l d  ar 39 
'414 U 5 338 11874). 
# I d  , at  343 

'Wllkey, The Ezclusiarary Ru!i--Whr Suppress Va l id  Elzdrnrr?, 61 Judlcsfvre 
214 l N a i  1978) 

'"'right, Must fhr Cnnuaal  Go F ~ r r  t,f fhr  Conacoblr Blunders' .  60 ?exas L. 
R e v  736 11972) 
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be justified under the theory on which it was based. Professor 
Wright states: 

I t  can fairly be said of the Exclusionary Rule that  it can not 
be proved to have a significant deterrent effect and that 
this effect is not so inherently likely that we can assume it 
to exist in the absence of proof. I ts  benefit to society is du- 
bious and uncertain. I ts  cost to society is great and real. 
Hundreds or thousands of criminals go free each year be- 
cause the police are found ta have violated, in one way or 
another, the intricate body of law on when and how they 
may search.'' 

The author does not favor total abolition of the N l e ,  and prefers 
the preservation "of an Exclusionary Rule, cut down in scope, and 
intended for , . , flagrant cases."" The author feels strongly that: 

A rule that turns criminals of this kind free, can be justified 
only by clear and convincing evidence that its benefit to so- 
ciety outweights this obvious cost. As we have seen, the 
evidence of benefits from the Exclusionary Rule falls far 
short of meeting that test.lg 

There is no concrete statistical information available which shows 
whether and to what extent the exclusionary rule actually deters 
policemen and other law enforcement officials from violating the 
rights of suspects. However, the extent to which courts continue to 
invoke the rule in  case after case tends to suggest that those who 
are supposed to be deterred have not yet "gotten the message." 

Professor Dallin H. Oaks, after a deep and thorough examination 
of this question, seems to be far from satisfied with the rule's re- 
sults, or with the application of the Nk in general. He concludes 
that there is no "empirical substantiation or refutation of the deter- 
rent effect of the Exclusionary Rule."14 

' > I d . ,  at 741 
" I d . ,  st 744. 
Laid., at  742 

l'Oska, Sl*dying the Ezelusionav Rule ~n Search and S e z r w e ,  57 U. Chl. L. 
Rev. €46, 709 (1970). 
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The author's a w n  Judgment is that the exclusionary rule is a fail- 
ure as a deterrent. I t  should be abolished because it: 

Imposes excessive cost8 on the criminal justice system. It 
provides no recompense for the innocent and it frees the 
guilty. It creates the occasion and incennve for large-scale 
lying by lax enforcement officers. I t  directs the focus of 
the criminal prosecution from the guilt or innocence oi the 
defendant to a trial of the police.'s 

In two recently published articles,le Judge Wilkeg- expresses, 
vividly and clearly," his opposition to the exclusionary rule as it 1s 
currently implemented in the United States. He would like "to get 
rid of the exclusionary rule and its lameiul influence."'8 Judge 
Wilkey concludes that: 

Under the present irrational exclusionary rule system, the 
guilty are over rewarded by a commutation of all penalties 
from crimes they did commit and the innoeent are never 
eompenaated for the injuries they suifered.ls 

Chief Justice Warren E .  Burger, in his article "Who Will Watch 
the Watchman?"'o firmly rejects the contention that the rule is a 
deterrent, saying that this theory "was never more than wishful 
thinking on the part of the courts."a1 

x'ld , at 755 

XaNate 9,  supra, Wilkey, A C a i l f m  Alfemotwes to  the Eirlu~ianary Rule Let 
Congrrsa and the  Tnal Court Spaah. 62 Judicature 351 (Feb 19791 

l'Prafessor Yale Knmissr o f t h e  Univirairy of Mwhigsn Law Sehaol has observed. 
''1" the 66 yenra since the Supreme Court adopted the e~eluslmary rule. few crlt- 
~ C S  have attacked i t  with as much vigor and on OQ many fronts s% did Judge 
Malcolm Wilkey " Kamisar, The Erilvsronary RILIO, 62 Judicature 336 (Feb 
19791 

"Note 16, supra. at  356. 
>.Note 9 ,  dupra. BL 228 
"14 Am U. L Rev 1 (LPMI. 

" ' I d  . at 12 Earlier i n  his art& Chief Justice Burger concludes. "No empirical 
evidence 18 svsiisble to support a claim that significant deterrenee has been the 
resuit af the doctrine " I d  , at 10 
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I t  is noteworthy that even in the American judiciary, dissatisfac- 
tion with the judge-made exclusionary rule is not rare. Many re- 
spected scholars and jurists, including the Chief Justice of the 
United States Supreme Court, call for relinquishment of the rule. 

111. THE RULE IN THE MILITARY LEGAL SYSTEM 

Criminal procedure in American military court8 basically follows 
provisions of the Federal Rules of Evidence relating to the imple- 
mentation of the euclusionw mle. Nevertheless, the rnilitaw 
courts have developed their oun body of case lair. to defme the cir- 
cumstances under u.hich the N I ~  uill be applied in the military. 

Special consideration is given in military law to evidence obtained 
as a result af illegal search and seizure. This is shown by the pre- 
requisites that the court8 have found to be necessary far a legal 
search. These prerequisites include authorization of the search by 
the commanding officer; establishment of probable cause; and exact 
specification of the place to be searched and the items to be seized. 
In the military there is a distinction between inspections, which are 
canied out usually for administrative purposes such a8 guarding the 
health or morale of the troops and the unit, and formal searches, 
aimed basically a t  finding incriminating evidence for the trial. 

In the Thomas ease, decided by the Court of Military Appeals in 
1976,2* a commander ordered a barracks inspection to be conducted 
a i th  a trained marijuana detection dog. Marijuana was found in the 
locker of the accused, but was ruled inadmissible. Though the three 
judges agreed in the result, they did so through the medium of 
three separate concurring opinions.a8 They were concerned about 
the manner in which a nominally routine inspection was used as a 
medium for criminal investigation. The facts in the cam indicated a 
certain sloppiness in the procedures followed at  the time of the in- 
spection or search.*‘ 

“Unlted States Y. Thomaa, 1 M.J. 397 [C.M.A. 1976). 
“1 M.d nt  398402 (Judge CaoU: 1 M J. s t  402405  (Chief Svdge Fletcher),  1 
M J .  a t  406408  (Senior Judge Ferguaonl. 
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In his concurring opinion, Chief Judge Fletcher stated: 

Appreciating that the broadening of a commander's au- 
thority to inspect to carry out his milztary mission inevita- 
bly would lead under existing admissibility standards to 
use of such inspections solely to conduct law enforcement 
operations or as a N B ~  for others within the military jus. 
tice system to avoid the probable cause requirement of the 
Fourth Amendment, I believe the exclusionary rule safe- 
guard must be implemented to discourage such a course af 
action.1) 

Chief Judge Fletcher did give consideration to the special eircum- 
stances of military life, and concluded: 

That the paramount interests of our society demand that 
military commanders be given authority to conduct reason- 
able inspection to ferret out drug abuse even absent a 
showing of a probable cause and even if the individual al- 
ready i8 suspected of possessing contraband." 

Thus the Court acknowledges the commander's authority to make 
inspections for certain reasonable purposes and does not consider 
that such activity i~ forbidden or causes excessive intrusion upon 
the privacy of the individual. If such is the case and if the inspection 
was basically lawful, i t  is difficult to aee the logic of Chief Judge 
Fletcher's controversial 1976 eanclusian: 

[Wlhile I sanction the commander's constitutional right to 
conduct such inspection as pari of his command function, 
the abuses inherent in any such inspection authority lead 
me to conclude that, to discourage future unlawful police 
activity, the fruits of all such inspections may not be used 
. . as evidence in . . . criminal . . proceedings . . . .27  

Such a division of the commander's authority into separate adrninis- 
t r a t ive  and law-enforcement portions seems to  this author 
unrealistic and impractical. 

l e 1  M.J  at 406 (Fletcher. C J . concurring ~n the reault) 
"1 M . J .  st  404 Ernphaais in original. 
"'1 M.J at  406 
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The need to  exclude the evidence in the Thomas case is difficult 
to understand. The Court of Military Appeals stated that it ap- 
proved the commander's activity, and emphasized that he acted 
within the scope of his duty, for the benefit and welfare of the mili- 
tary organization far which he was responsible. Conceptual separa- 
tion of a commander's actions into two parts, one part deemed ac- 
ceptable in the interest of the health, welfare, and combat readiness 
of one's troops, and the other part deemed unacceptable for pur- 
poses of enforcing military law, seems highly artificial. The goal of 
discouraging future unlawful police activity is hardly likely to  be 
furthered through such contradictory analysis. 

In the military setting, there should be no question of rejection of 
the "fruits of the poisonous tree," because if an inspection is lawful 
as an inspection, its fruits are not poisonous at  all. The individual 
should be deemed to have no right to complain of the ultimate aim of 
the search or inspection which intruded upon his or her privacy, or 
of the use to which seized items are put, Le. ,  as evidence, if the in- 
trusion itself was basically lawful. Any tendency to expand the ex- 
clusionary rule to preclude admission of evidence obtained in a com- 
pletely lawful intrusion, such as an inspection, should be firmly 
renounced by the court8. Perhaps the Middleton decisionse is a step 
in this direction. 

The 1981 decision of the Court of Military Appeals in the  
Middleton casePs is far more acceptable to this w i t e r  than Thom- 
as. Writing for a unanimous court,aa Chief Judge Everett concluded 
that a commander conducting a traditional health and welfare in- 
spection can legitimately be accompanied by a marijuana detection 
dog, because of the lack of any reasonable expectation of privacy on 
the part of service members during such an inspection. If the dog 
alerts to the presence of contraband in a closed locker, the inspec- 
cion then becomes a search incident to a criminal investigation. 
Search of the locker requires either free and voluntary consent of 
the person whose locker it is, or else probable cause. In this case, 
the commander had previously been briefed on the dog's training, 
method of working, and reliability, and so had reasonable grounds 

"10 M J 123 (C M.A. 1981). 
" I d  
loJudges Cook and Fletcher concurred without sapsrate opmiona l o  M.J.  at 135. 
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to believe that drugs would be found upon a search of the locker in- 
dicated by the dog. 

During the 1970's, instead of rejecting the exclusionary rule as in- 
compatible with the special conditions of military service, or a t  least 
limiting the application of the mule as much as possible, the military 
authorities actually extended the scope af application of the rule 
For example, concerning use af derivative evidence obtained while 
performing an unlawful search, such as verbal statements of a 
witness made at the place of the illegal search, the Supreme Court, 
in 1. S. u Caecoii,ri," decided that in such a case: 

the exclusionary rule should be invoked with much greater 
reluctance where the claim is based on a casual relationship 
betaeen a constitutional violation and the discovery of a 
liYe witness, than when a &nilar claim id advanced to sup- 
port supewision of an inanimate object. 

Instead of adopting this sensible rationale, the Army Court of 
Military Review decided lately in the ease of L'.S v. D u c k ~ o r f h , ~ ~  
that testimony of the driver of an automobile, whose identity was 
obtained through exploitation of an illegal stop and search, was sub- 
ject t o  suppression. A similar result n a s  reached by the Navy Court 
of Military Review in l'nited States u .  L e ~ f f e e r , ~ ~  in ivhieh the ac- 
cused was convicted of various offenses in part as a result of the tee- 
timony of an aecomplice ahose identity had been discovered as a re- 
sult of an illegal i n t e r r ~ g a t i o n . ~ ~  

O>436 U.S 168, 230 (19781 

'"9 M . J  361 [ A  C Y R 1960). The accused was convicted of v a r l ~ u ~  rhnrgea 
growing out of B theft of food from an Army messhail. His vehicle W B ~  searched 
nnd he wa8 ovestioned shout his identitv wlfhouf warnmm by local m l l e e  of the 
town af Sf .  kohert. Miasourl, near Fori Leanard Wood -The-laesl b h c e  passed 
dong to military mihoritieb the information thus collected. The Army Court of 
Military Review eonsidered that this search and questioning %ere illegal, and that  
the court-manisi testimony of the accused based upon them uauld have to he 'UP- 
preaaed Id at 865, 866. 

a m l o  M J 639 (NCYR 1960) 

3.Aceused was eonviefed of YBI~OYS speclflcnflon~ of robbery, aabault, nadomy. 
and wronglul appropriation The aeevsed u.86 queaiioned st one point without 
warnings. and revealed the nsme af hie ~cmmpllce, who In turn testified against 
the m u s e d  st trial The trial judge ruled that the identity of the Bccomplice hid 
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Military appellate courts are not alone to blame for perpetuating 
the exclusionary rule in its burdensome form. The executive author- 
ities have gone a step beyond the courts and have created specific 
written rules af exclusion in the new Military Rules of Evidence.3' 
Several provisions of these Rules explain the circumstances under 
which evidence must be denied admission because of illegality in its 
p r o c ~ r e m e n t . ~ ~  I t  is noteworthy that the civilian Federal Rules of 
Evidence, upon which most provisions of the Military Rules are 
based, do not mention the exclusionary ru1e.S' 

The expanded military use of the exclusionary rule is seen in the 
military appellate judgments cited above, and also in the new Mili- 
tary Rules of Evidence which differ from the Federal Rules in this 
regard. These authorities lead to the inevitable conclusion that the 
military criminal law system is somehow more religious than the 
Pope In its favorable attitude towards the rule. The courts of the 
United States, both civil  and military, have spoken time and again 
of the unique and special status of the military legal system, in con- 
trast with the civil The Supreme Court has recognized that 
the military is "a specialized society separate from civilian society," 

been diseovered iilegdiy, but that he eouid Leitify anyway This ruling of the w i d  
judge IS unexplained. 

"The Rules were p'epared by a p n t  B ~ ~ Y ~ C D  committee within the Department of 
Defense and m e  largely baaed on the Federal Ruiea of Evidence, 28 U.S.C App. 
i19181 The texr of the Miiitarv Rules msv be found in Aooendix 18 t o  the Manual 
for Courts-Mmtiai. United S&a, 1969.(Rev. od.1. m;.aim in West's MLhiiy 
Justice Reporter, a t  8 M.J LXVIl through CCXXXlX (1980) Discuaslon of the 
new rules may be found in the May 1980 BYmDomUm issue of The A T ~ U  Lawvcr . "  
and Y P ~ ~ O Y ~  I& msuo8, and dm i J. Wobdkff,  Pnvdegea Under the Y%Ittary 
Rvlcs  ajE'uidenae, 92 Mil. L. Rev. 6 Iapnng 1981). 

a a M d  R. m i d .  304, 3 i1 ,  and 321(a)12). The author believes that Mil R Evid. 
321ia)l2) 18 a m e  example and perhaps the only example of United Sratea legisin- 
tion or rule8 a i  court explicitly wing  the term "exclvsionnry pule " 

a i A i t i e l ~  111 of the Federal Rules eonslsts mlely of two piovisions concerning 
p'ewmptions and nppiicnbilify of state Isw in mvil actions and proceedings. Fed 
R. Evid 301, 302, 28 U.S.C. App iL9761 

"In the fsmovi Vietnsm em decision I" Parker v Levy, 417 U.S. 733 11974). the 
Supreme C o v n  stated tha i  the "fundamental meeaslty for obedlenee and the eon- 
88qYenl neeesafy for imposition of discipline may render permiaiible within the 
miiltary that  which wonid be esniti lYtmally impermissibie ovteide it " id  a t  
113-44. 

61 



MILITARY LAW REVIEW [VOL. 93 

and that "its unique circumstances and needs justify a departure 
from civilian legal standards."8s The military body differs greatly in 
its origins, tasks, duties, and basic mission from its civilian counter- 
part.' 

If the military system i8 truly so different from civilian society, 
consideration must be given, as a matter of high priority, to abol- 
ishing or drastically changing the exclusionary rule in courts- 
martial proceedings. The enforcement of law and discipline, eape- 
cially when one is dealing with grave and daily-occurring offenses 
such as drug abuse, is absolutely essential in the military, for the 
benefit of all society. This being so, interference with such enforce- 
ment cannot be justified by reference to technical flaws of secand- 
ary importance occurring during the seizure of material evidence. 

Questions concerning admissibility of evidence often ariae in drug 
cases. In recent years, apprehension and prosecution of suspects for 
drug abuse has become an almost daily occurrence in the military. 
The harmful influence of drug abuse on the ability af the armed 
forces to perform their fundamental function, "to fight or be ready 
to fight," has become a i  critical imp~r t ance .~ '  A rational legal sys- 
tem should do its best to avoid haphazard results, such as that an 
accused, who possessed heroin and intended ta ~ e l l  it to other mem- 
bers of his or her unit, may go scot free only because his commander 
had insufficient probable came to order the search in which the her- 
oin was found, or because the drug was uncovered during an inspec- 
tion. 

IV.  ADMISSIBILITY OF EVIDENCE 
UKDER ISRAELI LAW 

In trials and proceedings conducted before the criminal Courts of 
the State of Israel, evidence is coniidered admissible as long as it is 

"curry  Y Secrsrnry of the Army, 696 F Zd 873. 877 (D C Cir 1913) 
' T h e  differences PR Iliusfrsted by the fa i t  that "body" real13 does not describe 
civilian society, except m emvenfional figures of speech such 81 "body pol 

'LUniled State8 Y.  Traither, 9 M J 337 (C.M.A. 19801 This drue ease dealt not 
a l t h  e x e l ~ s m  of evidence but with s e r ~ i ~ e  connection. The Court of Military Ap- 
peals upheld the conviction of a member of the Alr Forte r h o  sold drugs off post 

on post ''Such conduct 1% m n i e a l  t o  a flt and 
ropriateiy subject l o  proswutm and p u m h -  
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relevant to issues arising in the case. Evidence is not excluded 
merely because it was obtained by the police as a result of a search 
not carried out in accordance with applicabie rules and regulations, 
or as a result of other unlawful activities of, or methods of investi- 
gation employed by, the police. Generally speaking, evidence may 
be excluded from consideration at trial only for irrelevance. In this 
regard, the Israeli legal system follows the English system, and 
does not have an American-style exciusionary rule per se.  

The foregoing appiies mainly to phystcal evidence. The case is 
quite different when the prosecution seeks admission into evidence 
of a confession of the defendant. Statutory and case law in the State 
af Israel deal extensively with the admissibility of confessions, and 
with the rules which apply to the taking of confessions from sus- 
pects, In Israel, as in the American legal system, the suspect has 
t h e  r i g h t  t o  r e m a i n  s i l en t  a n d  o t h e r w i s e  t o  r e f r a i n  f r o m  
incriminating himself. He must be warned before making a state- 
ment. He is entitled to a lawyer. He must be brought before a judge 
within 48 hours from his apprehension by the police. These and 
other rights of smpects are based upon strict rules relating to the 
conduct of investigations by the police, with special reference to the 
taking of confessions from suspects. According to Ian, a confession 
will be admissible in court only if the prosecution presents evidence 
showing the circumstances under which the confession was given, 
and if the court "is convinced that the confession was free and \mi- 
untary."'z 

When considering admissibility of a confession, the court will ex- 
amine the behavior of the investigators a t  the time of the interroga- 
tion, and in particular their compliance with the rules requiring that 
they warn the suspect and advise him of his rights when they arrest 
him. The failure of the government to establish that all the require- 
ments were fulfilled will not by itself lead to rejection of the confes- 
sion as inadmissible. The fact that the accused was denied one or 
more of his rights would merely be taken into Consideration by the 
court in weighing whether the confession was a product of the "free 
and voluntary" wiii of the accused and therefore admissible, or the 
confession was coerced from the accused, which will result in its re- 
jection. 

"Art.  12. Ordinance of Evidence (Nsu Draft) (1979) 
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Thus ,  under the legal system8 prevail ing in bath Israel and 
England," the general Nk is that relevant and authentic physical 
evidence, even though achieved by unlawiui means, is admissible 
ior consideration by a criminal tnal  eaurt. 

The rule is much the same in the military justice system of Israel: 
All relevant evidence is admissible, regardless of haw it was ob- 

'lSlr Rupert Crosa. Eridenee 216-86 (4th ed 1874) Sir Rupert 18 m English 30- 
iieitor and U ~ E  former],, Vinerian Professor of Engiiah Law at the University af 
Oxford 

The Brifieh m w r n m e n t  r e c e n f l ~ ,  soonsored B hmh-level review of British miice . .  
prscrices and the la* governing admissibility of evidence ~n eiiminai t i ial i  The 
review WPS conducted by Lhe Royal Commission on Criminal P m e d u r e .  estab- 
lished ~n 1878 A summary of the Commissmn's recently released repoil 1% pre- 
sented in "Police Powers in Engiand' Report of the Royal Cammiadon on Criminnl 
Procedure.'' 67 A . 6 . A . J  732-736 (June 1881), by Michael Zander. a professor of 
law a t  the London School of Ecanomiee and Polities1 Science Mr. Zander writes 
as follows concerning the Cammiision's re ject ion of the l m e ~ i c a n  exdu~ionsry 
rule 

The eommismn . proposed B malor change ~n the area a l  police w e s -  
timing by reaammending the abandonment of rhe dassie  common-law m l e  
that  a datement obtained as B Iesuit of B threat (II a promise made by a 
person I" au thmty  IS  inadmissible b e a u *  it 18 not v d u n t u y  

The c ~ m m i b ~ i ~ n ' s  pmposd 18 that  statements should be ~utomatiesl ly 
inadmissibie I f  made after videnee, the threat of vmlenee. or inhuman or 
degrading rreatment . Any other farm of iliegalify 01 impropriety in 
the edieerion of statements. admiasians. or other evidence would not 
render rhe evidence Inadmirslbie, but the judge would have t o  give the 
jury an approprinfe warning sbaut the danger6 ofrelying on it. 

The c o m m i ~ ~ i o n  reieeted the American exeiusionar) mle on the double 
ground that there we8 iifrie evidence that It inhibited msipiaetiee by the 
poiice and sf the asme time It cienly resuited in the 108s of relevant evi- 
dence If the police misbehaved themeelves, the remedy should be m e r -  
mi poliee disciplinary procedures, initiated possibly by a eompiaat by the 
victim, civil actions far damages. OT, i n  extreme canel. cnminsl prmecu. 
fl"" 

The commiis lun tanaidered whether to adopt the Aurtrallan Lsw Re- 
farm Commission's ' 'reverse o m b "  ereluaianary rule, under which illegal- 
iy obtained evidente would be inndmisaible unless the piDBeeUtim could 
satisfy the court that  i f  should be admitted in the public intereat. I t  dld 
not favor this rule since i f  iesYe3 the judges with a vague dimet ion  that 
they would admimiter incnn~lslenfly 

I d  , at 133 
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tained. Basically, the rules of evidence followed in the civil courts of 
Israel apply also in e~urts-rnartial .~‘ 

Instructions for investigating officers are aet forth in Articles 266 
through 272 of the Israel Military Justice Law. These instructions 
apply when such officers take Statements from criminal suspects. 
Far example, the investigating officer is obliged to warn the sus- 
pect and to inform him of his right to remain silent.4s The law also 
specifies the exact contents of the warning,4B and prohibits the in- 
vestigator from examining the accused against hia will.47 

A very important qualification to the above instructions is set 
forth in Article 478 of the Military Justice Law: 

The fact that a statement by an accused person con- 
taining a confession has been taken otherwise than in ac- 
cordance with the rules set out in sections 266-272, shall 
not prevent the court from ruling that the accused has 
made the confession voluntarily. 

“ I f  IS so provided m Article 476 of the Israel Milirary Justice Law (1966) Iherein- 
after cited as M.J L ), which atales in relevant part  

Save a8 atherwiae provided I” thie l a w  the rules of evidenee binding I” 
criminal matters in the l a w  m u m  of the State,  are binding also ~n eourts- 
malflai . . 

The original text of this law. is in the Hebrew language The author of this article 
has translated this provlrian and ail other quotatime from Israeli judgment8 and 
Ptatutesused herein. 

Amtie 476 resembles Article 36(a) a i  the Uniform Code a i  Military Justice. 
which states that  court-martial procedures: 

may be prescribed by the President by regulations which shall, B O  far 88 

he consider8 prsetienhle, apply.  . the miee of evidenee genemli) reeog- 
niied m the (rid of eYiminai eale& in the United States district courts,  but 
rh ieh  may not be contrary to or inconsistent with [the U d o m  Code of 
wlitnry Justice1 

10 U S C $338(aI (19761 

“Art  266. M J L , n o t e  44,  mpm 
‘.Art. 267. M J .L.  
.‘Art 269, M.J.L. 
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In enacting this article, the legislature made it absolutely clear that 
there is no place in the military legal system for a rule of automatic 
exclusion irom evidence of confessions not obtained in strict aecord- 
ance with the law. As mentioned prei,iously, the aame principle 
applies in the civil legal system as well, but only in the military code 
is there an explicit written rule whose sole purpose is to preclude 
the application a i  an exclusionary rule such as exists in the Ameri- 
can system. 

The problem of when to exclude relevant evidence continues to 
trouble the judiciary in Israel just as in the United States, even 
though in the apposite direction, and every now and then voices call 
for reassessment and reevaluation of the Israeli rule. For example, 
it has lately been argued by a commentator that the Supreme Court 
of Israel has recently softened its negative attitude toaard the ex-  
clusionary rule. This is said to be shown by occasional decisions in 
which the court has warned the police and prosecutors that the rule 
might be implemented in extreme cases of investigative mirbehav- 
ior. This viewpoint will be discussed later. 

In  the case of Abu-Madigam v The State of Justice 
Haim Cohn of Israel's Supreme Court commented at length an the 
American exclusionary  le, it8 purposes, and its practical effect. 
He noted that the Supreme Court of the United States excludes ille- 
gally obtained confessions to deter police misconduct. Paraphrasing 
the American Supreme Court, Justice Cohn states that "it is better 
that a dangerous criminal will go free [than that the c o u r t ]  ratify in 
any way an illegal, sometimes bmtal, police investigation." Justice 
Cohn notes huther, however, that there are many doubts that such 
an approach effectively deters policemen from engaging in miscon- 
duct. 

Citing Professor Oaks' article,'B Justice Cohn mentions that even 
in the United States there is now a strang current of opinion fa- 
voring abolition of the exclusionary Nle. The justice concludes that, 
in Israel, 

.'33 Piskei Din, Part 3,  at  316. 382. The Puke1 Din (hereinafter cited P D > a r e  re-  
ports of the judgment8 a l  t he  Supreme Court af Israel 

.*Oaks,   pro note 14, sf 672 
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in the current situation of overwhelming crime, we cannot 
afford the luxury of rejecting valid evidence only because 
of the illegal way in  which they were obtained. The 
legislator-the same as the judiciav-must increase the 
effectiveness of punishing the violent policeman and order 
him to pay damages. The simple lesson to be learned from 
the negative experience of excluding such evidence is that 
thia is not the right way-neither to  prevent police brutali- 
ty, nor to cause deterrence of riolent policemen or to  fight 
against crhe.50 

In C.A. 260178, Soliman v The Attorney Genera1,Sl Justice 
Aharon Barrack stated as his opinion that: 

I t  is i m p o r t a n t  t o  e m p h a s i z e  t h a t  o u r  c u r r e n t  
system-based on the English law-is not the only system 
ta be applied, and the power to change it lies in our hands. 
I t  is well known tha t  the a t t i t ude  of the court8 in  the 
United States is different and they frequently order exclu- 
sion of confessions obtained in violation of the law. In 
creating this rule, the courts of the United States were of 
the opinion that that  is the only way to "educate" the po- 
lice, urging them to act lawfully. 

Justice Barrack expressed his hope that the court's warning to the 
police would be effective, and that there would be no need to take 
further measures in the future. 

An interesting case in this context is .Meiry v .  The State of Zsra- 
e l , s z  where the police decided to perform a photographic identifica- 
tion after the accused refused to attend a lineup. Even though the 
police knew that the accused had a defense counsel at that time, the 
counsel was not invited to take part in the identification. The Dis- 
trict Court of Tel-Aviv decided that the results of the identification 
were admissible, and based the accused's conviction upon this evi- 

"Abu.Yadignm v The State of Israel, xupm note 48,  DL 383 

$233 P.D , Part 2, at 204, 201. See note 40. m p r o  
"C.A. 559177, 32 P.D., Part 2, nt 180 
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dence.JS On appeal, the Supreme Court of Israel reversed, as fol- 
IOWS: 

Maybe the police investigators will learn in this way.  . . to 
perform their duties according to this court's direction. We 
are not interested in giving orders or interferring in police 
investigations . . . but we are concerned with preserving 
human rights and encouraging the individual's liberties, as 
they should he preserved in a democratic society where the 
I a v  dominates.  If  the policemen, who a r e  in charge of 
enforcing the law, cannot or will not perform their duties 
according to this court's directive, they have no right to 
complain against criminals themselves for breaking the i a a  

we are not willing to give any probative value to the 
photographic identification, in ah ieh  the  accused n a r  
identified in the absence of the defense counsel . . . the ap- 
pellant is entitled to have the benefit of the doubt . . . .I4 

Commenting on the Metry judgment, Mr. Moshe Ben-Ze'evS5 ar- 
gues that this decirion af the Supreme Court of Israel is based 
mainly on the theory of the American exclusionary rule. He is 
aware that the Court did not explicitly mention the exclusionary 
rule or even imply an acceptance of that rule. Mr. Ben-Ze'er states 
that this fact will create difficulties for the development of clear 
case law after this judgment. h'evertheless, his opinion is that 
the- 

judicial logic is, undouhtably, to the side af the American 
judgments. We are not dealing with the weight of the evi- 
dence that entered legally the gates of the court, but with 

'8x0 Statute or regulation requires the poiiee t o  invites defense ~ o u n b e l  ta partic- 
ipate /n P lineup or photographic idennbeation. However. I" past e ~ i e s  the Su- 
preme Court of Ismel has ordered that the police adopt Lhia practice ab P part of 
their mufine procedure. 

5.C A. 559177, 32 P D , Part 2. at 182 
"Jlr Ben-Ze'ev i d  a former attorney general for the Stare a i  Iarael 

"Ben-Ze'ev. Euidenie I l lrgaily Obfarned-1s the Road Open far the Erriusion- 
ary Rule'. 32 HAPRAKLIT 463 (No 4. Oef. 1979). HAPRAKLIT is  IJmeY8 "8- 

tionsl bar re\iea 
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locking the gate8 and excluding the evidence on the thresh 
01d.~' 

"32 HAPRAKLIT sf 468. 
"32 HAPRAKLIT at 471. 

"Examples include the Abr-.Wodigom case. note 48. B U P ~ O ,  and Sd in ian .  note 
GI, ~ u p i a  The opinions of the Court m bath A b % - l a d i g a m  and Safimon were 
rendered by Jut i ce  Cahn 

8'C.A. 559171, 32 P.D., Part 2, at 132. The Court iitated, ' 'It i s  time t o  reduce the 
weight of evidence uninwivily obtnined, until  nullifying it." 
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The M e q  decision of the Supreme Court of Israel is consistent 
with the traditionally negative attitude of Israeli law toward the ex- 
clusionary rule. At the same time, it leaves in the discretion of the 
trial judge the decision on the probative value of evidence obtained 
in an illegal manner. In sum, the road for implementation of the 
American exclusionary rule in Israel’s legal system is, fortunately, 
still closed. 

V. DISCUSSION 

As a bystander, who was not very familiar with the American 
legal 8ystem until late 1980, the author must admit that the broad 
application of the exclusionary rule in the United States struck him 
a t  f irst  glance as unnecessary, inappropriate, and altogether 
unjustified. Subsequent study and observation have only confirmed 
the validity of this reaction. 

As a result of application of the exclusionary mle, not only is 
dence excluded from the courtroom which is relevant, authentic, 
and usually objective, if not always the best evidence, but judges 
themselves are arbitrarily precluded from examining and evaluating 
such relevant evidence. A case might be made for not allowing a 
jury or board of nonlawyer officers to consider certain evidence, but 
the same does not apply to judges. Judges have many powers and 
the authority to decide important, genuine, and vital disputes u,hile 
occupying the bench. A judge must make every working day hun- 
dreds of decisions affecting the basic rights of the individual, such 
as life, liberty, and property. If the judge is routinely entrusted 
with such awesome responsibilities, one can hardly understand why 
he or she is barred from examining certain types of evidence, more- 
over, barred by a rule which is not ultimately based on the Consti- 
tution of the United States, and without which the American nation 
managed to survive for about 123  year^.^' 

The basic and fundamental function of the judiciary is to try those 
people against whom formal charges have been preferred, t o  convict 
the factually guilty and acquit the factually innocent. I t  is not the 

“The  first fen amendments t o  t h e  Constitution, the Bili olRlghf8.  W ~ T P  ratllied 
On December 15. 1191 The exelusinnary rule was first enuneinted by the Supreme 
C o u r t  in the Weeks case. decided in 1914. 
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task of the courts to free the guilty accused and to convict, by impli- 
cation, other people, especially the police investigators, who did not 
occupy the defendant's doek. Moreover, it is very difficult to see 
among the courts' admittedly broad and vast authority any power 
which permits them, in effect, to take vengeance against society a8 
a whale, because one of society's protectors sinned. 

Assuming that a policeman blundered or did wrong, either delib- 
erately or by mistake, why should the criminal be allowed to flee 
without any punishment after hi8 or her guilt was proved beyond a 
reasonable doubt based upon presentation to the court of evidence 
which is relevant and reliable, even though procured in a technically 
illegal manner? Where is the legal or factual connection between the 
misconduct of the policeman and the crime of the defendant? Will 
the next step be that contempt of court an the part of a prosecutor 
will lead to immediate dismissal of the charges, in order to "edu- 
cate" prosecutors to behave themselves? I t  is only natural and plain 
that one evil, that af miaeonduct, cannot be corrected by another 
one, that of releasing the guilty. 

The late Justice William 0. Douglas, in his book The Court Years,  
approaches the exclusionary rule as follows: 

Three possible sanctions could have been used: Civil action 
against the violators, criminal prosecution, or exclusion of 
the illegally obtained evidence. Of these, only the last is a 
real sanction.62 

One can hardly contend that the excusionary rule is not a "real sanc- 
tion," but it is aimed at the wrong target. No benefit for the public 
can be found in such a sanction. 

The author's purpose is neither to suggest remedies for an inna- 
cent party who has truly suffered because of a public official's mis- 
conduct, nor to urge those in positions of prosecutorial responsibili- 
ty to take criminal action against those few who throw discredit 

"Willlam 0. Douglas, The Court Year8 at 587 (1980). During his many years on 
t he  Supreme Court,  Justice Douglas vas famous for his liberal p a i t i o n s  on B 
great Variety of civ i l  rights m u e s  and other public eantroversies 
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upon the civil service. It is only pointed out that such alternatives 
are arailable, and there are plenty of them.BS 

The basic approach to the problem of what to do about illegally 
obtained evidence should be changed. The focus of the courts' atten- 
tion should shift away from a technical rule of procedure, heretofore 
applied in an unjustifiable manner to prevent evidence from passing 
a courtroom's threshold, toaards a more logical type of scrutiny. 
The judge should be allowed to exercise his or her discretion in em- 
pirical evaluation of the substance of the evidence, Le., its weight, 
credibility, reliability, and other characteristics, the same a8 with 
any other evidence. There are many factors mzhich the judge must 
take into account when making his decision an the merits of the is- 
sues in a ease. These include the following: 

A. The gravity of the offense committed by the defendant should 
be compared with the extent of the misconduct af the Ian enforce- 
ment officials involved. The mare serious the crime and the more 
minor the police misconduct, the more the court should be inclined 
to admit the evidence. 

B. The state of mind of the government officials carrying out the 
proceedings should be examined. Did the policeman intentionally 
and deliberately act contrarv to regulations in carrying out a search 
he or she knew or had reason to know was illegal? Was the com- 
mander af the installation acting in good faith rrhen he or she 
ordered an inspection or a search in a soldier's quartera? Courts 
should be more generous in admitting evidence obtained from a 
search which though technically illegal was ordered or performed by 
an official acting in good faith.@' 

" s e e  dmeussmn a1 alternatives in Bivene > Six Unknaun Federal Agents. 403 
U S. 388 (19711, and ~n the authorities cited in notes 9 ,  IO, 14,  and 18, b u p m  

#.At leaif m e  Supreme Court jumw favors B good faith exception LO the PXCIY. 
m o n ~ r y  rule Jult lce  Whhte. dmsenfing I" State r. Powell. 426 U.S. 466. 540 
(19761. said: 

When law enforcement peraonnel have acted mistakenly, but I" good lnilh 
and on reasonable grounds, snd yet the evidence they have neired IS later 
excluded, the exclumon can have no deterrent effect. 
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C. The location where the search takes place, and the individual's 
reasonable expectation of pnvacy, comprise a legitimate factor af- 
fecting the admissibility of evidence. However, i t  should be recop- 
nized that a military barracks is essentially a public place, and that 
its occupants should have no significant expectation of privacy. The 
same would not be true of one's private bedroom in off-post quar- 
t e n  owned or leased by the occupant rather than hy the govern- 
ment. 

D. The character of the victim of an unlawful search should be 
considered. Is he a notorious drug pusher with perhaps fifteen ar- 
rest8 to his discredit, or is he a seventeen-year-old schoolboy, sus- 
pected of his first offense, stealing a classmate's bicycle? 

These circumstances and others ihouid be considered thoroughly 
by the judge, who should be assumed capable of balancing, on the 
one hand, the interest of the individual in preserving his or her pri- 
vacy, and on the other hand, the public Interest in the suppression 
of crime and the promotion of public safety and good order. 

The nay  in which evidence was obtained ought not to be a pri- 
mary factor in determining whether relevant widence should be 
denied consideration by the court. Rather this should be merely one 
criterion among several whose purpose is to help the judge to de- 
cide the probative weight ta be accorded to the evidence. The eralu- 
atian of evidence should not be hampered by application of an arhi- 
trary and highly technical rule barring authentic evidence from 
entering the courtroom. Rather, this task of evaluation should be 
understood to involve a wide spectrum of considerations, the balan- 
cing of which ia best left to the discretion of the Judge. 

VI. CONCLUSION 

The time is ripe far the courts and legislatures of the United 
States to conform themselves to the practice of ather countries with 
common-law derived legal systems, such a8 England, Canada, and 
Israel, and to abolish the exclusionay rule. This will gain for Amer- 
ican courts the opportunity to fully consider relevant and authentic 
evidence, and to evaluate such evidence in terms of its owm reliabili- 
ty and credibility. No longer should undue emphasis be placed on 
such extrmeow matters 8% the manner in which the evidence ia ob- 
tained, a consideration usually irrelevant to the question of nhat 
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the evidence proves. This i8 the only way to avoid unreasonable, un- 
necessary, and positively dangerous threats to society from the re- 
lease of the guilty. 

Application of the exclusionaq mle in its present form ail too 
often produces hopelessly irrational outcomes. One particularly out- 
rageous example is the acquittal of a person accused of kidnapping 
and murdenng a fourteen-year-old girl, only because the attorney 
general who signed the search warrant also directed the investiga- 
tion and therefor w m  technically not a "neutrai and detached magk- 
trate."* An all too common OccUrrenee in the military setting is 
that a drug possessor, perhaps a dealer, who is a servicemember, 
must be permitted to walk about free and happy on his post al- 
though a large quantity of heroin was found in his locker, only be- 
cause his commander, when ordering the search, acted upon "rea- 
sonable suspicion" not amounting t o  "probable cauae." 

This author deeply hopes that the Supreme C o w  of Israel uiil 
not abandon its traditional position af not applying the exclusionary 
mle in Israel's legal system. If, as discussed in section IY, above, 
an inclination to alter this position has been implied in the Court's 
recent decisions, it is this miter's humble prayer that the project 
udl be shelved immediately, and that such a hazardous step leading 
toward an undesirable destination will never be taken. 

In times of steadily increasing and overwhelming crime, it is the 
necessity of the hour to nullify the exclusionary rule. It is urgently 
recommended that the courts in the United States, both civil and 
militaq, will make abolition af the N k  their target, in the same 
way those courts created it a few decades ago. To paraphrase the 
words of the United States Supreme Court in the case of Berger v. 
United the Court is sometimes the creator of the law, "the 
twofold aim of which is that guilt shall not escape or innocence suf- 
fer." 

s6Coalidge I Sew Hampshire, 403 U S .  443 (19711 
"Berger v United States ,  295 U S  78.  88 11935) In B r r g e i .  a counterfeiting 
ease, the Suprema C o w l  decided that ~ T O J J I Y  ~mproper  proieeutoriai que$tionmg 
and argument mialed the wry, possibly resulting in the m n ~ i e t i o n  of an innocent 
man. The Court said t ha t  B United States Attorney 18 "the s e w ~ n f  of the l a % ,  the 
twofold a m  of uhieh i s  that guilt shall not escape or innocence suffer " I d  
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BOOK REVIEW: 

LAWYERS LAWYER: THE LIFE OF 
JOHN W. DAVIS* 

William H.  Harbaugh,  Lawyer ' s  L a w y e r :  The Lzfe of John W. 
Davis. New York City, New York: Oxford University Press, Inc., 
1973, Pages: xvi, 648. Price: $22.60. Publisher's address: Oxford 
University Press, Inc., 16-00 Pollitt Drive, Fair Lawn, N.J.  07410. 

Remeiced b y  Major Bryan H. Sekempf.** 

The name John W. Davis probably is unfamiliar to most American 
lawyers today. However, for over ffity years, Davis was a distin- 
guished member of the profession. From his beginning as a small 
town lawyer, he became a law professor, a member of Congress, the 
Solicitor General, Ambassador to England, Democratic Presidential 
candidate in 1924, and member of a leading Wall Street law fim. 
He argued more eases before the Supreme Court than anyone else 
during this century. His biography, Lawyer's Lawyer, captures the 
essence of Davis and his place in American legal history. 

This book is not just an historical biography. What is distinctive 
about this book is its emphasis on legal history and legal analysis. 
The analysis af the development and demise of, and Davis' role in, 
the Farm Credit Act is but one example. What is remarkable is that 

*The opinion8 and mndusianr presented in this book review, and m the book it. 
self. are those of the authors and do not necessarily represent the views of The 
Judge Advocate General's School, the Department of the Army. or m y  other goy- 
ernmental agenes 

"Judge Advoente Generah  Corps. United Stales Army. Assigned to U S. Army 
Military Personnel Center, Washington. D C , 1981 to present Former mstruet- 
or,  Adminiacrative and Civil Law Dwiiion. The Judge Advocate General'a School, 
Chariottesriile. Virginia. 1878-1961 B.S , U.S Military Academy, 1968, J D , 
Unlv of Missouri at  Kansas City, 1814 Completed 26th Judge Advocate Offlcar 
Graduate Course. TJAGSA. Charioftesville, va , 1877.1978; Combined Arm8 and 
Services Staff School ( C A S 3  Fort Leavenwarfh. Kansas. 1881. Member of the 
Missauri bar Co-author, with LTC Stephen A S  Elsenberg, of Publish 0 7 P m ~ h  
An Anaiyaia of Ihe Publication R*quirsaanf of the P m d a m  o/Informd,on A c t ,  
The Army Lawyer i ( l u g  1960) 
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the book was written hg a "on-laayer. The author, William H.  
Harhaugh, is Professor of History at the University of Virginia, and 
his legal education consisted of a one-year appointment as Senior 
Fellow a t  the Yale Law School during which t ime he audited 
various courses. 

This book is important to the military lawyer because it explores 
the effect of a retainer on the perceptions of a lawyer. While there 
is no monetary retainer far a staff judge advocate, a similar, de- 
pendent relationship can he established instead by officer evaluation 
reports 

In Davis' case, his early experience representing the United Mine 
Workers in contesting anti-umon injunctions influenced his role as 
Congressional draftsman of the Clayton Act, an act which severely 
restricted the use of injunctions. During the 1920's and 1930's how- 
ever, as an influential Wail Street corporation lawyer, he never 
criticized and perhaps never recognized management's "sustained 
offensive against labor." The man who as Solicitor General had de- 
fended the expansion of federal power in economic regulation, civil 
rights, wage regulation and anti-trust later worked tirelessir to 
Stem the New Deal. 

Perhaps Davis' father, himself a lawyer, was correct in once ob- 
serving that acceptance of a regular retainer subjects a lawyer to 
unconscious influence and restricts political and professional inde- 
pendence. The Davis biography implicitly provides uarninp t o  all 
military lanyers of the difficulty in maintaining professional inde- 
pendence. 

Davia' viens on law and government form a timely portion of the 
book. Hi8 views were influenced by law professors who instilled a 
love of the profession. Davis' law class oration reflected their influ- 
ence, for he exhorted his classmates to preach "the doctrine of Re\'- 
erence for the law." Davis believed that lawyers were technicians 
who "lubricate the wheels of society by implementing the rules of 
conduct by which the organized life of men must be carried on.'' But 
because lawyers are members of a profession, he also believed that 
they are duty-bound to represent those who seek their services. 

Davis always thought of himself as a Jeffersonian Democrat 
adhering to the principle that the least government is the best. Af- 
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ter his service as Solicitor General, he consistently decried the ex- 
pansion of the federal government as infringing on states' rights. 
During his Presidential campaign, he favored reduction of the fed- 
eral budget. "It is healthy for every government to he kept on a re- 
stricted if not a starvation diet.'' Four years before the New Deal, 
Davis wrote, "Little by little, paternalism fastens its grasp upon 
the country, and little by little the practice of local self-government 
fades away. Somewhere, sometime, a halt muat be called." Only re. 
cently have such views regained currency. 

Davis displayed bath admirable and displeasing personal quali- 
ties. His mother fostered mental discipline and a superb memory, 
skills which later served Davis well. Although he was reserved and 
a private man, he -'as beloved by friends and associates because of 
his charm and interest in others. He lacked ambition for power. Ex- 
plaining why he refused to campaign for a city attarneyship, he re- 
marked characteristieally that "there are still times ushen the office 
should seek the man." 

However, the author has not glossed over Davis' less pleasing 
qualities. While Davis may not have been after every dollar in 
sight, clearly one of his goals was financial and physical comfort. 
Even measured by today's standards, Davis was well compensated. 
More troubling on occasion was Davis' legal ethics, In defending hia 
individual or corporate clients to the utmost, Davis apparently nev- 
er considered any public interest involved. By presenting qualities 
and faults, the author has presented a genuine person rather than a 
tinsel hero. 

A technique which Professor Harbaugh used effectively was to 
organize the hook into themes rather than chronological order. Far 
example, one chapter discussed Davis' professorship and marriage, 
and the next chapter described his making as a lawyer even though 
much the same period of time was involved. This thematic approach 
permitted Professor Harbaugh to link related events which were 
separated in time. The disadvantage of this organization was the 
continual shifts in time. For example, one chapter encompassed the 
period 1929-1939, and the following chapter returned to 1933. Only 
once was this a problem. In describing Davis' representation of J. 
P .  Morgan & Co. before a Sena te  subcommittee,  Professor 
Harbaugh wrote, "Just 88 he had defended Louis Levy to the limit 
of the law . . . ." The Levy ease had been described in the preeed- 
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Ing chapter, but chronologically, the Levy case followed the Morgan 
inquiry. Consequently the comparison was historically inaccurate. 
In the end, Davis comes to life in a series of detailed, still-life por- 
traits. 

Professor Harbaugh has produced an eminently readable book 
about an important figilre in American Law. His book is a signifi- 
cant contribution to our legal history. Because many of the contro- 
ver8ies in which Davis participated remain active today ,  non- 
lawyers also can read this biography with interest. This is a baak 
not to be missed. 



19811 PUBLICATIOXS RECEIVED 

PUBLICATIONS RECEIVED AND BRIEFLY NOTED 

I. INTRODUCTION 
Various books, pamphlets, tapes, and periodicals, solicited and 

unsolicited, are received from time to time at  the editorial offices of 
the  M i l i t a r y  Lau, Rev iew .  With volume 80, the R e m e w  began 
adding short descriptive comments to the standard bibliographic in- 
formation published in previous volumes. These comments are pre- 
pared by the editor after brief examination of the publications dis- 
cussed. The number of items received makes formal review of the 
great majority of them impossible. 

The comments in these notes are not intended to be interpreted 
as recommendations for or against the books and other writings de- 
scribed. These comments serve only a8 information for the guidance 
of our readers who may want to obtain and examine one or more of 
the publications further on their awn initiative. However, descrip- 
tion of an item in this section does not preclude simulraneoua or sub- 
sequent review in the Military Lau, Remew 

Notes are set forth in Section IV, below, are arranged in alpha- 
betical order by name of the first author or editor listed in the pub- 
licarion, and are numbered accordingly. In Section 11, Authors or 
Editors of Publications Xoted, and in Section 111, Titles Noted, be- 
low, the number in parentheses following each entry is the number 
of the corresDondine note in Section IV. For books havinr more 
than one prinkpal a i thor  or editor, all authors and editors are listed 
in Section 11. 

The opinions and conclusions expressed in the nates in Section IV 
are those of the editor of the Yt l z tary  Lalo Reriew.  They do not 
necessarily reflect the view of The Judge Advocate General's 
School, the Department of the A m y ,  or any other governmental 
agency. 

11. AUTHORS OR EDITORS O F  PUBLICATIONS 
NOTED 

Beer, Francis A, ,  Peace Against War. The Ecology of Internation- 
al Violence (KO. 1). 
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Birnbaum, Myron L. ,  Colonel, editor, and Judge Advocates Associ- 

Brittin, Burdick H., Interiiational L ~ L L  foor Seagoing Officers (4th 

ation, J A A.  Seicsletter iKo. 23). 

ed.) (No.  2). 

Bruno, Carole A , ,  Pnraiegal's Littgation Handbook (No. 3). 

Brutan, Henry J., The Promise of Peace: Economic Cooperation 
Between Egypt and Israel (No. 4) .  

Burton, William C., Legal Thesaurus !So. 5 ) .  

Carlisle, Rodney P., Sovereignty for Sale: The Origins and Evolu- 
tion of the Panamanian and Liberian Flags of Convenience (No. 
6). 

Carpenter, William M . ,  Richard B. Foster, and James E Dornan, 
Jr., editors, Strategy and Secur i ty  in Sortheast Asia (No. 14) 

Cihinic, John, Jr. ,  and Ralph C.  Nash, Jr.,  Federal Procurement 
Laic, Volume I1 (No. 38). 

Coletta, Paalo E , ,  A Btbltographg of A m e n c a n  Y a v a l  Htstory (No. 
7) .  

Court of Military Appeals, U.S., and the Judge Advocates General 
of the Armed Forces, Citators and l n d e z  l o  Court-Mortzal Re- 
ports, Cowring Volumes 26-50 !No. 24). 

Coyne, Robert, and Bruce A. Levin, Tort Reform and Related Pro- 
posals: Annotated Bibliagraphzes on Product Ltabtlitg and Medi- 
cal Malpractice !No. 30). 

Crouch, Richard E., Znterstate Custody L t t i ga t zorA  Guide l o  1;se 
and Court Interpretation of the U n i f o m  Child Custody Junsdie .  
tion Act (No. 8). 

Danilov, Dan P. ,  Immigrating to the LT.S.A !3d ed.) !No. 9) 

Department of State and Joanne Reppert, Background Notes  !No. 
10). 
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Dornan, James E . ,  Jr.,  Richard B. Foster, and William M.  Carpen- 
ter, editors, StTntegy and Security in Sortheast Asia (No. 14). 

Economist Newspaper, Ltd. ,  The World i n  Figwes  (No. 11). 

Edelman, Charles D., and Ilene C. Siegier, Federa! Age Diaerimi- 
nation in Employment L a w  Slouing Down the Go!d Watch (No. 
12). 

Erlanger, Houmrd S., and Douglas A, Klegon, Socialization Effect6 
of Professzonal Schoo!. The Law School Esperience and Student 
Orientation to Public Interest Concerns (No. 13). 

Foster, Richard B . ,  James E. Dornan, Jr., and William M. Carpen- 
ter, editors, Strategy and Security in .Northeast Asza (No. 14). 

Gallagher, Andrew K . ,  The LaLc of Federal Fegotiated Contract 
Formation (No. 1 8  

Gill, Kay, and Anthony T. Kruzas, editors, Governmest Research 
Centers Directory (No. 28). 

Guinther, John, Winning  Your Personal I n ~ a r y  Suit (No. 16) 

Hale, William Storm, and Walter E. Hurst, How to Start a Record 
07 Independent Production Company (No. 19). 

Heinz, John P,, and Edward 0. Laumann, The Legal Profession: 
Client Interests, Professional Roles, and Soeza! Hierarchies (No. 
17). 

Hertzburg, Michael, Harvey Kaye, and Paul Plaia, Jr., Interna- 
tional Trade Practice (No. 26). 

Hough, Jerry F., Soviet Leadenkzp in Transition (No. 18). 

Hurst, Walter E , ,  and William Storm Hale, H o r  to Start a Record 
OP Independent Production Company (No. 19). 

Independent Commission on Disarmament and Security Issues, The 
SALT Pmeess: The Global Stakes (No. 20). 
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Internal Revenue Service, Off ic ta l  IRS Tax Aud i t  Guide (No. 21). 

Jorg, N., Recht coor  ,vililQiren (No.  22). 

Judge Advocates Association and COL Myron L. Birnbaum, editor, 
J . A . A .  Sez)s le t ter  (No. 23). 

Judge Advocates General of the Armed Forces and the U.S. Court 
af Military Appeals, Citators and Index to Court-Martial Re- 
ports, covering Volumes 26-50 (No. 24). 

Kaplan, Stephen S., Diplomacy of Pocer Soctet Armed Forces as 
a Politzeal Instmrnent  (No. 25). 

Kaye, Harvey, Paul Plaia, J r . ,  and 
tional Trade Practice (No. 26). 

Michael A. Hertzburg, Interno-  

Klegon, Douglas A. ,  and Howard S. Erlanger, Socialization Effects 
of Professioaal School The Law School Experzence and Student 
Onentat ion to Public Interest Concerns (No. 13). 

Krause, Harry D., Child Support in Amenea:  The Legal Perspee- 
ticr (No.  27). 

Kruzas, Anthony T . ,  and Kay Gill, editors, Government Research 
Centers Directory (No.  28). 

Laumann, Edward O., and John P .  Heinz, The Legal Pmfession: 
Client Interests, Professional Roles, and Social Hierarchies (No.  
17). 

Leary, Paul M., The 4orthern Mananas Covenant and A m e n c a n  
Tern tona l  Relations (No. 29). 

Lelos, Davis, A. Louis McGarry, R .  Kirk Schmtzgebel, and Paul D.  
Lipatitt, Ciutl Commitment  and Social Policy. An Evaluation of 
the Mnssoehzuetts Mental Health Reform Ac t  of 1970 (No. 33). 

Levin, Bruce A,, and Robert Coyne, Tort R e f o m  and Related Pro- 
posals. Annotated Bibliographies on Product Liabdzty  and Medz- 
ea1 Malpract tee  (No. 30). 
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Lipstitt, Paul D., A. Louis MeGarry, R. Kirkland Schwitzgebel, 
and David Lelos, Civil Commitment  and Social Policy: An Eval-  
uat ion of the Massachusetts Mental Health R e f o m  Act of 1970 
(No. 33). 

Maguire, Daniel C., A New American Justice. Ending the Whzte 
Male Monopolies (No. 311. 

McCormick, Richard A,,  How Brave a New World? Dilemmas in 
Bioethzcs (No. 321. 

MeGarry, A. Louis, R. Kirkland Schwitzgebel, Paul D. Lipstitt, 
and David Lelos, Civil Commitment  and Social Policy: An Eva / .  
uat ton of the Massachusetts Mental Health R e f o m  Act of 1970- 
(No .  351. 

Y o n a h a n ,  John,  The Clinical Prediction of Violent Behaaior, 
DHHS Pub1 N o .  (ADMJ 81 421 (No. 35). 

More, Harry W.,  J r . ,  Critical Issues in Law Enforcement (No. 36). 

Namdar, Aharon, Contracts in Benkmptey  (No. 37). 

Nash, Ralph C., J r . ,  and John Cibinie, Jr . ,  Federal Procurement 
Lam, Volume  I I  (No. 38). 

Newcomer, Kenneth E . ,  and Henry H. Shufeldt, The Calculator 
Afloat: A .Manner's Guide to the Eleetronze Calculator (No. 49). 

Sewton, William H., 111, International Estate Planning (No. 39). 

Norman, Albert, The Brittle Middle  East: A Political and Interna- 
t i ona l l y  Legal  Ena lumt ion  of Iran and  t k e  l inzted S ta t e s  of 
Anrenca, 1979-1980 (No. 40). 

Oxbridge Communications, Inc., Legal and Law Enforcement P e e -  
odieals (No. 41). 

Plaia, Paul, Jr.,  Harvey Kaye, and Michael A. Hertzburg, Interna- 
tional T i a d e  Practice (No. 261. 

Polmar, Norman, The Ships and Aircraft o f the  C.S. Fleet (No. 42). 
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Michaels, Joseph, Przme of Y o u r  Ltft: A Practical Guide to Y o u r  
Mature Years (No. 341. 

Redtsh, Martin H., Federal Jnnsdietzon. Teiisio?is in the Al/oea- 
t ion  of Jadie ia l  Poicer (No. 43). 

Reppert, Joanne, and Department of State, Background Soles  (KO. 
101. 

Rubenstein, I .  H., Laic on C d t s  (So. 46) 

Saitzburg, Stephen A, ,  Lee D. Schinasi, and David A. Schlueter, 
Mzlitary Rules of Eutdenee .Manual (So.  461. 

Sarkesian, Sam C. ,  editor, C o m b a t  E,ffecteetius,iess. Cokeston, S tress  
and the Volunteer A m y  (No. 471. 

Schinaai, Lee D., Stephen A. Saltzburg, and David A. Schlueter, 
Mzlitary Rules of Evzdenee Manun1 (So. 46). 

Schlueter, David A , ,  Stephen A. Saltzburg, and Lee D. Schinasi. 
Military Ru/es of Evtdenee .Manual (No. 461. 

Shufeldt, Henry H., and Kenneth E ,  Newcomer, The Calculator 
Afloat. A .Manner's Guide to the Electronic Coleulafor (KO. 49). 

Sehwartz, Max, and Neil Forrest Schwartz, Engzneenng Esidence 
(No. 48). 

Schwartz, Neil Forrest, and Max Schwartz, Errgineenng Euidexee 
(No. 481. 

Schwitzgebel, R. Kirkland, A. Lou16 McGarry, Paul D. Lipstitt, 
and Darid Lelos, Civzl Commitment and Social Policy. An Ei'al- 
aation of the Massachusetts Mental Health Reform Act of 1970 
(So. 331. 

Siegler, Ilene C . ,  and Charles D. Edeirnan, Federal Age Discrimi- 
nation in Employment Law. Slowing Dozcn the Gold Watch ( N o .  
12). 

Siegman, Gita, and Paul Wasserman, editors, Consumer Souree- 
book (3d ed.) (No. 52). 
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Slyck, Philip van,  Strategies  fm the  1980s '  L e s s o n s  of C u b a ,  
V i e t n a m ,  and Afghantstan (No. 51) 

Trullinger, James Walker, Jr . ,  Vtllage at War: A n  Account q f l e u -  
oletion zn V w t n a m  (No. 50). 

Van Slyck, Philip, Strategies for t h e  1980s:  Lessons of C u b a ,  
V t e t n a m ,  a,Ld Afghanistan (No. 61). 

Wasserman, Paul, and Gita Siegman, editors, Consumer Source- 
book (3d ed.) (No. 52). 

Williams, Jay R., Effects of Labeling the "Drug-Abuser": An Zn- 
q w q  (So .  54) 

Y'Blood, William T., Red Sun Setting. The Battle of the Philippine 
Sea (No. 5-51, 

111. TITLES NOTED 

Background Nates, by Department of State and Joanne Reppert 
(No. 10). 

Bibliography of American Naval History, by Paolo E .  Caletta (No.  
7 ) .  

Brittle Xiddle East: A Political and Internationally Legal Evalua- 
tion of Iran and The United States of America, 1979-1980, b y  
Albert Xonnan (No. 40). 

Calculator Afloat: A Mariner's Guide to rhe Electronic Calculator, 
by Henry H .  Shxfeldt and Kenneth E .  .Vewcomer (No. 49). 

Child Support in America: The Legal Perspective, by H a r r y  D. 
Krause (No. 27). 

Citator8 and Index to Court-Martial R e p m t s ,  Cowf ing  Volumes 
% 5 0 ,  by the Judge Advocates General of the Armed Forces and 
the U.S. Court of Military Appeals (No. 24). 

Civil Commitment and Social Policy: An Evaluation of the 
Massachusetts Mental Health Reform Act of 1970, bv A. Louis 
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M c G a n y ,  R .  Kirkland Sehaztrgebel, Paul D .  Lipstiti. and David 
Lelos (No. 33). 

Clinical Prediction of Violent Behavior, DHHS Publ. So. (ADMI 
81-921, by J o h n  .Moiiohon (No. 36). 

Combat Effectiveness: Cohesion, Streas, and the Volunteer Army 
edited b y  Sam C Sorkesian (No.  47). 

Consumer Soureebook (3d Ed.), edited by Paul Wasserman and 
Gita Szegman (No.  52). 

Contracts m Bankruptcy, by Aharoii Samdar  (KO. 37) 

Critical Issues in L a n  Enforcement, by Hang IT. M o r e ,  J r .  (Yo. 
36). 

Diplomacy of Power: Soviet Armed Forces 8s a Politlcal Instru- 
ment, by Stephen S Kaplan (No. 2 6 ) .  

Effects of Labeling the "Drug.dbuser": An Inquiry, by J a y  R .  
P*l l inrns  (NO. 64). 

Engineering Evidence, b y  M a x  S e h z o r f i  ond S a r i  Forrest  
Schicartr (No.  48). 

Federal Age Discrimination in Employment Law: Slowing Down 
rhe Gold Watch, by Charles D Edelman nnd l i e i i a  C. Siegler 
(No. 12). 

Federal Jurisdiction: Tensions in the Allocation of Judicial Power, 
by Martzn H .  Redzsh (No. 43). 

Federal Procurement Law, Volume 11, by Ralph C. Y a s h ,  J r . ,  ami 
John Ctbintc, Jr. (KO. 38). 

Government Research Centers Directory, edited b y  Anthony T 
K m m s  and Kay Gzll (No. 28). 

How Brave a New World? Dilemmas ~n Bioethics, by Rtehard A 
M e C o m i e k  (No. 32). 
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How to Start  a Record or Independent Production Company, by 
Walter E .  Hurst  and Wil l iam Storm Hale (No. 191. 

Immigrating to the U.S.A. (3d ed.), by Dan P .  Daailov (No. 9). 

International Estate Planning, by Wil l iam H Nen,ton I I I  (So.  39). 

International Law for Seagoing Officers (4th ed.), by Eurdick H 
Brittin (No. 2). 

International Trade Practice, by Harvey Kaye, Paul Plaia, J r  , 
and Michael A.  Hertzberg (No. 26). 

Interstate Custody Litigation: A Guide to Use and Court Interpre- 
tation of the Uniform Child Custody Jurisdiction Act, by Richard 
E. Crouch (No. 8). 

J.A.A. Newsletter, by Judge Advocates Association and COL 
Myron L .  Birnbaum,  editor (No. 23). 

Judge Advocates Association Newsletter, by Judge Advocates As- 
sociation and COL Myron L Bzrnbaum, editor (No. 23). 

Law of Federal Negotiated Contract Formation, by Andretz K. 
Gallagher (No. 15). 

Law on Cults, by I . H .  Rubenstein (No. 45). 

Legal and Law Enforcement Periodicals, by Osbridge Comrnuntca- 
l ions, Ine. (No. 41). 

Legal Profession: Client Interests, Professional Roles, and Social 
Hierarchies,  b y  J o h n  P .  H e i n r  a n d  Edmard 0.  Loumann 
(No. 17). 

Legal Thesaurus, by Wil l iam C. Burton (No. 5 ) .  

Military Rules of Evidence Manual, by Stephen A. Saltzburg, Lee 
D Sehinasi, and David A. Sehlueter (No. 46). 

New American Justice: Ending the White Male Monopolies, by 
Daniel C .  Maguire (No. 31). 
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Neu-sletter, J .A .A. ,  by Judge Advocates Association a n d  COL 
Myron L Bimbaum, editor (No. 23). 

Northern Marianas Covenant and American Territorial Relations, 
by Paid M. Leary (No. 29). 

Official IRS Tax Audit Guide, prepared by C.S I i i fernal  Rerrnue 
Sewtce (KO. 21). 

Paralegal's Litigation Handbook, by  Carole A .  Bruno (No. 8). 

Peace Against War: The Ecology of International Violence, by 
Fmnczs A. Beer (So .  1). 

Promise of Peace: Economic Cooperation Between Egypt and Iara- 
el ,  by H e n r y  J. Brvton (No.  4). 

Prime of Your Life: A Practical Guide to Your Mature Years, by 
Joseph Micharl i  (No. 34). 

Recht voor Militairen. by S. Jorg (So .  22). 

Red Sun Setting: The Battle of the Philippine Sea, by  W i l h a m  T. 
Y'Blood (No.  55). 

SALT Process: The Global Stakes, by the Independent Cornmzsmon 
011 Disai.mnmr,it a,id Seeunty Issues (No. 20). 

Ships and Aircraft of the U.S. Fleet, by  .Vorman Polmar (No. 42). 

Socialization Effects of Profe8sional School: The Law School Expe- 
rience and Student Orienration to Public Interest Concerns, by 
Haicard 3. Erlanger and Douglas d Klegon (No. 13). 

Sovereignty for Sale: The Origins and Evolution of the Panamaman 
and Liberian Flags of Convenience, by R o d n e y  P C a r l w l e  
(No.  6). 

Soviet Leadership in Transition, by J r r q  F H o i q h  (So. 18). 

Strategies for the 1980s: Leasans of Cuba, Vietnam, and Afghani- 
stan, by Philtp iiar, Slyek ( S o .  51). 
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Strategy and Security in Northeast Asia, edited bg  Richard B. Fos- 
ter, James E .  Doman ,  Jr . ,  and Wtlliem M. Carpenter (No. 14). 

Tort Reform and Related Proposals: Annotated Bibliographies on 
Product Liability and Medical Malpractice, by Bmce A. Leciii 
and Robevt Coyne (No.  30). 

Village a t  War: An Account of Revolution in Vietnam, by James 
liblker Tmllinger, Jr .  (No. SO). 

Winning Your Personal Injury Suit, by John Guinther (No. 16). 

World in Figures, by The Economzst ,Yewspaper, Ltd. (No. 11). 

IV. PUBLICATION NOTES 
1. Beer, Francis A,,  Peace Against War: The Ecology of Interna- 
tional Violence. San Francisco, California: W. H. Freeman and 
Company, 1981. Pages: xxvi, 447. Price: $19.95 (hard cover); $9.95 
(paperback). Bibliography; indices of names and topics. Publisher's 
address: W.H. Freeman and Company, 660 Market Street, San 
Francisco, CA 94104. 

In this lengthy work, the author analyzes war from the point of 
view of a professional social scientist. He discusses the nature of 
war and the sourcri of our knowledge about i t ,  the majar causes of 
bath peace and war, what the future holds, and what can be done to 
promote peace. The author is opposed to war, and hopes to advance 
the cause of peace through his book. The book is academic in its ori- 
entation, and is aimed primarily a t  professional social scientists and 
students. 

The book is organized in six chapters. The introductory chapter, 
"Epidemiology," explains the author's methodology, his assumption 
that war is like a disease and that i t  can be fruitfully studied by ap- 
plication of the scientific method to the data at hand. The next two 
chapters provide statistical information about war, it8 causes, dura- 
tion, and so forth, down through the centuries, and about the role of 
international law and organizations, national government, and ex- 
change and communications between countries, in promoting peace 
and war. Chapters 5 and 6 discuss polarization and its component ei- 
ements, differentiation, inequality, and instability, and also milita- 
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rization, as causes or circumstances tending to promote war. The 
concluding chapter discusses choices among various available poli- 
cies. 

Some discussion of international law is provided. Brief mention is 
made of the law of peace as a means of dispute settlement, the law 
of a a r ,  including the concept of just a a r ,  and various "legal blocs," 
groups of countries related to each other through treaty systems 
and shared attitudes, values, and goals. 

For the convenience of readers, the book offers a detailed table of 
contents, tables of figures and charts used, an extensive bibliogra- 
DhV. and a twO-Dart index of names and tooics. There is extensive 
;si of charta, tables, and graphs. Footnotes are collected together 
a t  the end of the text. 

The author, Francis A. Beer, is a professor at the University of 
Colorado. 

2. Brittin, Burdick H., internattonal Lax  f o p  Seagoing Officers 
(4th ed.). Annapolis, Maryland: United States Kava1 Institute, 
1981. Pages: xvi, 483. Price: $21.96. Seventeen appendices, glasaa- 
ry, bibliography, and subject-matter index. Publisher's address: 
Marketing Department, Naval Institute Press, U.S. Kava1 Insti- 
tute, Annapolis, MD 21402 

International Ian grows more complex and acquires more practi- 
cal importance for more people with each passing decade. The law of 
war consritutes a relatively small portion of this body of law The 
law of the sea, or maritime law in domestic terms, has much greater 
aignificance under normal circumstances. The book here noted deals 
with these and many other subjects from the paint of view of non- 
lawyer officers of the Nary  and merchant marine, and others con- 
cerned with international transactions, especially shipping and trav- 
el on the world's sea lanes. 

The first edition of this nidely recognized work was published in 
1966, and the other editions followed in 1960 and 1972. These edi- 
tions were translated into several foreign languages. The n e e  
fourth edition has a foreword by Elliot L. Richardson, who, among 
his many public posts, has served as B senior United States repre- 
sentative to the Law of the Sea Conference. 
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The book is organized in twelve chapters. These discuss such con- 
cepts as  source^ of international law, sovereignty, territoriality, the 
Status of ships and persons, the regime of the high seas, armed con- 
flict, and international organizations and their means of enforcing 
international law. Seventeen appendices are provided, which set 
forth the texts of various treaties and other international docu- 
ments. Included are the Panama Canal treaties of 1977, various 
draft declarations prepared by the Law of the Sea Conference, the 
North Atlantic Treaty, and several others. 

The author, Burdick H. Brittin, is a retired Navy Captain and 
former judge advocate. In addition, he spent eleven years with the 
State Department after leaving active duty. Since the mid-l950's, 
he has worked extensively in the law of the sea in a variety of 
capacities. He served as the first director of the International Law 
Division of the Office of the Judge Advocate General of the Navy, 
and was involved with the Third Law of the Sea Conference. 

3.  Bruno, Carole A., Paralegal's Litigatzon Handbook. Englewood 
Cliffs, N.J.: Institute for Business Planning, h e . ,  1980. Pages: 
xxiv, 544. Appendix; index. Publisher's address: Institute for Busi- 
ness Planning, Inc., IBP Plaza, Englewood Cliffs, N.J. 07632. 

Busy trial lawyers can often benefit as much or more from the 
skills of a competent paralegal than from the work of junior associ- 
ates. Paralegals are able to carry out many complex tasks usually 
considered part of lawyering, including locating and interviewing 
witnesses and preparing them for trial, drafting trial documents, 
conducting research of all types, performing investigatory work, 
and accomplishing a host of higher-level clerical tasks essential to 
trial preparation. In short, the paralegal has some of the skills of an 
attorney, together with some of the higher-level skills of a legal sec- 
retary and office manager 

The book he re  noted is a textbook or manual f a r  t he  use of 
paralegals specializing in litigation, and also for attorneys who want 
to know what paralegals should he able to do, and to  train their of- 
fice staffs in paralegal skills. I t  is organized in sixteen chapters, 
each dealing with a major phase of paralegal work. A few of the ti. 
tles are, "How to Handle and Interview Clients Successfully," 
"Concise Guide to Courts, Jurisdiction and Venue," and "Methods 
to  Facilitate Discovery." Others include, "When and Haw to Pre- 
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sent Motions, Demurrers, Stipulations, and Notices to the Court," 
"How to Assist the Attorney to Prepare for Tnal," and "How- to 
Use the Startling Power of Assertiveness." 

The book offers a fo rward  and an explanatory introduction, 
"What this Book Will do for You,'' as well as a detailed table of con- 
tents. The text is organized in numbered sections. Damna of sample 
forma, checklists, and legal documents are scattered throughout the 
teat .  A fourteen-part appendix is provided, setting forth the texts 
of various codes of ethics for paralegals, lists of paralegal associa- 
tions and schools, interest rate tables, lists of abbreuiatians, and 
other information. The hook closes with a subject-matter index. 

The author, Carole A. Bruno, is a practicing free-lance paralegal, 
working in Atlanta, Georgia. She has been employed in the past by 
a number of law firms there and in California She has been very ac- 
tive in state and national paralegal organizations, and has given 
speeches and written articles on paralegal nork. MB. Bruno i B  the 
founder of Paralegal Support Services, Inc., a placement agency. 

4, Bruton, Henry J . ,  The P m n i s e  of Peace. Economtc Cooperation 
b e h ' e e n  Egypt and Israel. Washington, D.C.: The Brookings Insti- 
tution, 1981. Pages: viii, 29. Price: $3.00. Paperback. Publisher's 
address: Director of Publications, The Brookings Institution, 1775 
Massachusetts Are.,  N.W., Washington, D.C. 20036. 

Egypt's President Sadat initiated peace negotiations with Israel 
in 1977 which are still continuing despite the difficulties which beset 
the Middle East. The author of this brief pamphlet, described as a 
"staff paper," argues that the two countries can solidify their new 
favorable relations by trading with each other primarily in the areas 
of agriculture and small-scale industry. The United States can help 
promote such trade by providing funding, equipment, and perhaps 
technical advisare to assist local research and development efforts, 
but American effort should be minor and low-key in appearance, to 
avoid stiffling local initiative. 

The author is a professor of economics at Williams College and an 
economic consultant to the Egyptian government. His work on this 
paper was supported by a Ford Foundation grant. The Brookings 
Institution describes itself as "an independent organization devoted 
t o  nonpartisan research, education, and publication in economics, 
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government, foreign policy, and the social sciences generally," 
whose "principal purposes are to aid in the development of sound 
public policies and to promote public understanding of issues of na- 
tional importance." 

5. Burton, William C.,  Legal Thesaurus. New York City, New 
York Macmillan Publishing Co., Inc., 1980. Pages: 1058. Price: 
035.00. Index. Publisher's address: Macmillan Publishing Co., Inc., 
200 D Brown Street, Riverside, K.J. 08370. 

The work here noted is a thesaurus, or dictionary of synonyms, 
associated concepts, and related foreign phrases, similar to the 
long-famous Roget's Thesaurzs ,  but apecialized far legal writing 
and terminology. Included are many terms in ordinary, everyday 
umge by non-lawyers, as neii. A formal review of this ivark nil1 ap- 
pear in volume 94, the fall 1981 issue of the .Mzlztary Laio Revzsw. 

The book is organized in t w o  sections, Main Entries, and Index. 
In the first section, words are listed in alphabetical order, with 
their synonyms and other information. The Index lists synonyms, 
and indicates the main entries under which they are listed, I t  is be- 
lieved that the book will be of meat value to attornevs who ~renare  

I . .  
form contracts for merchants, lenders, and others required to use 
plain English in such documents. 

The author, Wiliiam C. Burton, is an attorney. The work was pre- 
pared by Macmillan's Free Press Division. 

6. Carlisie, Rodney P.,  Sovereignty for  Sole: The Origins and Evo- 
lution of the Panamanian and Liberian Flags of Conwntenee. 
AnnaDolis. Maryland: U.S. Naval Institute. 1981. Pages: xvii. 278. 
Pricey $19.95. illustrations, bibliography, index. P;blisher'a ad- 
dress: Marketing Department, Naval Institute Press, United States 
Naval Institute, Annapolis, MD 21402. 

The two small countries of Liberia and Panama have two of the 
world's largest  merchant fleets.  These fleets include many 
American-owned or -eontrolled vessels, registered abroad to avoid 
the costly safety requirements and other limitations imposed on 
on-ner.s of vessels registered in the United States. These facts are 
more or less well known to many Americans, in p a n  because of oil 
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spill disasers of recent years. Mr. Carlisle explains the hiatoricai 
background of foreign registration of domestic shipping, the extent 
of such registration, the reasons for it, and the actual and potential 
problems to which it gives rise. 

There are two primary reason8 why foreign registration of Amer- 
ican ships is important. First ,  the United States can effectively 
compel only American-registered ships to meet American safety 
standards and other legal requirements while an the high seas. This 
could be critical in preventing at least some oil spills, smuggling, 
and the like. Second, in time of war, a country's merchant fleet is 
likeiy to be a vitally important military asset. It i s  not s t  811 certain 
that the United States could exert any effective legal control over 
American-owned vessels of foreign registration. 

The book is organized in eleven chapters. A table of eontents and 
an explanatory introduction are provided, and numerous illustra- 
tions and statistical tables are scattered throughout the book. The 
many footnotes are collected together near the end of the book. A 
bibliography and a subject-matter index are also provided. 

The author, Rodney P. CarIi.de, is an associate professor of histo- 
ry  at Rutgers University, and is a member of a research and con- 
sulting firm, History Associates, of Gaithersburg, Maryland. He 
wrote the book here noted during a term as a visiting scholar at the 
Department of Energy, Washington, D.C. Educated at Harvard 
and Berkeley, Dr. Carlisle has three previous books to his credit. 
He was inspired to write Souereigntyfor Sale by rhe lois of a num- 
ber of oil tankers during the winter of 1976-77. 

1 Coletta, Paola E . ,  A Bibliography of Anienenti Tara l  History 
Annapolis, Maryland: L.S. Saval Inatitute, 1981. Pages: xviii, 463 
Price: $15.96. Paperback. Author and subject indices. Publisher's 
address: Marketing Department, Naval Institute Press. United 
States Kava1 Institute, Annapolis, MD 21402. 

This voluminous nork lists 4,882 publications dealing with the 
history of the United States Kavy. Books are the primary materials 
listed, but a i m  included are articles, unpublished monographs, 
thesea and dissertations, maps, and government documents and re- 
ports. Periodicals are not listed, but a note in the introductory 
pages reviews the leading available periodicale on the N a r y  and its 
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history. Titles listed 
ber 31, 1979. 

are those published or catelogued as of Decem- 

The work is organized in twenty-three sections. The first section 
covers general reference works, bibliographies, interviews, works 
of fiction, chronologies, and other specialized materials. Section 2, 
"The European Heritage," deals mainly with works on the origins of 
the American navy and its traditions. Succeeding sections cover in 
chronological order the various periods of American naval history, 
war by uwr and generation by generation, from the Revolution on- 
ward. The closing sections list works on the Soviet navy and on poli- 
cies and predictions for the 1980's. 

Explanatory notes are provided, with a table of contents and a 
list of abbreviations. Library of Congress call numbers are included 
in each entry, and a note, "Fruitful Browsing," explains the Library 
of Congress eiassification of works on naval history. An author in- 
dex and subject index are provided, together with a table of index 
abbreviations. 

The Naval Institute Press regularly publishes scholarly works an 
American naval history and biography. A number of these works 
have been noted in issues of the Military L a w  Review during the 
past couple of years. 

8. Crouch, Richard E., Inteistate Custody Litigation: A Guzde to 
U s e  and Court Interpretation of the L'nifoorm Child Custody Juns-  
dietzon Act .  Washington, D.C.: The Bureau of National Affairs, 
Inc., 1981. Pages: xi", 132. Price: $9.50 (paperback). Bibliography. 
Publisher's address: BNA Education Systems, 9401 Decoverly Hall 
Road, Roekville, MD 20860. 

The Uniform Child Custody Jurisdiction Act was drafted by the 
Kiational Conference af Commissioners an Uniform State Laws in 
196'3 This uniform law is intended to promote cooperation between 
courts af different states in child custody suits, and to discourage 
unending litigation in particular case8 shraugh issuance of binding 
decisions, among other goala. I t  has been adopted in most states of 
the United States. As the Act is new law in most jurisdictions, the 
present handbook provides basic information about the Act for at- 
torneys dealing ni th  custody cases. 
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The book opens with an introductory section discussing the histo- 
r y  of the Act, its purposes, limitations, requirements, and other at-  
tributes. Next follows a long section describing judicial interpreta- 
tions of the Act enunciated by various courts betwen 1971 and 1981. 
Thereafter the full text of the Act with the original official commen- 
tary is set forth. A chart of state code citations with notes on state- 
by-state variations is provided. The main body a i  the work closes 
with documents pertaining to related statutory schemes, including 
federal legislation and two international conventions. 

A detailed table of contents and a bibliography of articles on the 
.4ct are provided. Citations are inserted in the text rather than in 
footnotes. 

The au thor ,  Richard E .  Crouch, has  been a member of the  
Virginia bar since 1964. He is managing editor of the Family Law 
Reporter, a weekly publication of The Bureau of National Affairs 
first issued in 1974. 

9. Danilau, Dan P., I , F C ~ Z ~ T Q ~ Z F L ~  to  the  1 's  A (3d ed.). Van- 
couver, British Columbia. Self-Counsel Press, Inc., 1980. Pages: xx, 
170. Price: $7.95 (paperback). Sample forms; appendices. Publish- 
er's address: Self-Counsel Press, Inc., 1303 N. Northgate Way, 
Seattle, WA 98133. In Canada: International Self-Counsel Press, 
Ltd. ,  306 West 25th St. ,  Sor th  Vancouver, B.C., Canada V7N 2G1. 

This work is subtitled "Who is Allowed? What is Required? Haw 
to do it!" These phrases w l i  describe this work on immigration pra- 
cedures. The book is aimed at people in other camtried who want to 
come to the United States, and at  their friends and relatives al- 
ready in the United States who want to assist them in moving here. 
I t  is not a lawbook, but the attorney who occasionally advises immi- 
grants will find it a useful source of information. 

The work here noted is a third edition The second edition, pub- 
lished in 1979, was noted a t  some length at  90 Mil. L. Rev. 176-178 
(fall 1980). The second and third editions are generally similar, if 
not identical. The book is organized in eleven chapters and four ap- 
pendices. Many government ionns are illustrated, and imtructions 
for their completion are provided. The law of immigration is ex- 
plained in a manner that can be comprehended by any intelligent 
layperson. Information about and addresses for relevant United 
States government offices are provided. 

102 





MILITARY LAW REVIEW [VOL. 93 

11. Economist Newspaper, Ltd., The World in Figures .  New Yark, 
N.Y.: Facts on File, h e . ,  1980. Pages: 294. Price: $27.60. Indexes, 
statistical tables. Publisher's address: Facta on File, Inc., 119 West 
57th Street, New York, N.Y. 10019, 

This encyclopedic reference work provides statistical descriptions 
of some two hundred of the world's nations, together with campre- 
hensive information concerning world economic indicators, trends, 
and ather matters. I t  is abundantly illustrated with outline maps 
and charts. 

The book here noted is the first American edition of this work, 
but was preceded by two English editions, published in 1976 and 
1978. Those editions, like the present one, were prepared by the 
staff of the respected English newspaper, The Economist. The 
American edition was published by special arrangement between 
Facts on File, h e . ,  and The Economist Newspaper, Ltd. 

World I , /  F q m a  opens with several dozen charta setting forth 
statistics about the world aa a nhoie. This aection is followed by the 
country entries, sorted out by continent or region, Africa, America 
(both h'orth and South together), Asia, Europe, and Oceania. The 
book closes with appendices and indexes. 

The first section provides charts setting forth world figures an 
population, standards of living, education, health facilities, industri- 
al and agricultural production in various categories, transportation, 
tourism. finance, trade, and other matters. This section is foiiowed 
by the country entries. The entries vary in length from one-fourth 
of a page to several pages, but most are about one page in length. 

l o s t  country entries open with a short section describing the 10- 
cation. land masa, climate, and other features af the country. This is 
followed by sections summarizing the political and economic attrib- 
utes of  the society; the people, their numbers, distribution, ethnic 
characteriatics, employment, and standard of living; and the miner- 
al and animal resources and industrial and service-related equip- 
ment available. Figures on produetian, item by Item, Imparts, ex- 
ports, and other economic factors are next prowded. Some of the 
entries conclude with a section called "Special Focus." describing 
comprehensive development plans, exports of particular Impar- 
tame, and other matters. 
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The book concludes with a list of main sources, or a bibliography; 
a glossary of terms, symbols, abbreviations, and measurement con- 
version factors; and extensive notes explaining the methods by 
which the country entries have been prepared. 

For the convenience of users, the book offers a short introduction 
and a detailed table of contents listing the several dozen world sta- 
tistical charts and the approximately two hundred country entries. 
The book closes with a country name index and a special focus in- 
dex. 

The Economzst was founded in 1843 and specializes in preaenta- 
tion of news and opinion about politics, economics, and international 
affairs. A weekly newspaper, it is distributed worldwide and has a 
circulation of over 147,000 per issue. 

12. Edelman, Charles D., and Ilene C. Siegler, Federal Age Dis- 
enminatzon in Employment Law: Slowing Down the Gold Watch. 
Charlottesville, Virginia: The Miehie Company, 1978. Pages: xii, 
353. Price: $45.00. Pocket supplement for 1980, approximately 100 
pages. Four statutory appendices, table of cases, index. Publisher's 
address: The Michie CompanylBobbs-Merrill Law Publishing, P.O. 
Box 7587, Charlottesville, VA 22906. 

I t  is increasingly recognized that the elderly and aging comprise a 
larger and larger portion of American society, and that their special 
needs can no longer be neglected a8 they sometimes have been in 
past decades. One area of discrimination faced by the elderly is in 
employment. Discrimination based upon age differs from other 
forms of discrimination such as racial, religious, and gender based, 
in that it is more likely to be rationally defensible. Nevertheless, 
the United States Congress and many state governments have en- 
acted legislation to reduce or remove some of the employment dis- 
advantages faced by older workers. In the federal sector, this is 
embodied in the Federal Age Discrimination in Employment Act of 
1967, codified at 29 U.S.C. &$621-634 (1976). 

The book here noted deala with the federal statute cited above, 
its history, purposes, provisions, requirements, and limitations. 
There is minor diacussion of state law as well. The book is organized 
in ten chapters. The first six provide background information. 
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Chapter I ,  the heart of the work, focuser on the cited statute in ex- 
haustive detail. The remaining three chapters discuss the effectwe- 
ness of the Act, possible future changes in its provisions, and the 
author's conclusions. Four appendices set forth the texts of applica- 
ble statutes, regulations, and other documents, and a description of 
state law provisions. 

The work offers an exmplanatory preface, a detailed table of con- 
tents, a table of cases cited, and a subject-matter index. The text is 
extensively footnoted. There is some use of charts and tables. A 
pocket is provided in the back cover for future supplementation. 

Charles D. Edelman is an attorney, and a member of the New 
York and Sor th  Carolina bare. Ilene C.  Siegler, Ph.D., is a prychal- 
opist on the faculty of the Duke University Medical Center, Dur- 
ham, N.C. The book here noted grew out of a paper written by the 
two authors for presentation a t  the Tenth International Congress of 
Gerontology, which was held in Jerusalem, Israel, in June of 1975. 

13. Erlanger, Howard S., and Douglas A. Klegon, S m a l i z a t i o n  E f -  
fects of Professional School The L m  Schoo l  Exper ience  a n d  Sfu- 
dent  Onentatzons to  Public Interes! C o n w n s  Chicago, Illinois: 
American Bar Foundation, 1979, Pages: 29. Publisher's address: 
Foundation Publications. Amencan Bar Foundation, l lG East 60th 
Street, Chicago, IL  60637. 

The authors of this essa: discus8 the extent to which the law 
school experience tends to support or reduce the interest of stu- 
dents in public interest jobs andpra bono legal assistante work. The 
study was conducted a t  the University of Wisconsin Law School 
during the mid-l970's, focusing on the class of 1976 during two 
school years. Questionnaires vere distributed, and the results tabu- 
lated on charts set forth in the article. The authors observed a 
slight shift in a comervative d i r e e t m  from one year to the next. 
They considered this inconclusive 8% related to the effects of law 
achaol on student attitudes. Student awareness of the realities of 
the job market seemed to be a more significant factor. 

This essay was previously published at  13 Law and Society 11 
(1978). I t  ha i  been reprinted by the American Bar Foundation as 
one in a series entitled "Research Contributions." Howard S. 
Erlanger is a professor of law at the University of Wisconsin, s t  
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Madison, Wisconsin. Douglas A. Xlegon is a sociologist who was 
pursuing post-doctoral studies at the University of Michigan when 
this 83989 u-as published. 

14. Foster, Richard B., James E .  Dornan, J r . ,  and William M. Car- 
penter, editors, Strategy and Security in Northeast Asia. New 
York, N.Y.: Crane, Russak & Company, Inc., 1919. Pages: XY, 318. 
Price: $19.60. Index. Publisher's address: Crane, Russak & Co., 
Inc., 3 East 44th Street, New York, N.Y. 10017. 

This work is a collection af essays by many authors discussing the 
various strategic, political, and economic Considerations affecting 
relations between the United States and the various countries of 
Northeast Asia, especially China, South Korea, and Japan. The es- 
says are based on papers presented et various international sympo- 
sia held in 1917, or on studies prepared by SRI International under 
contract with the U.S. Army. Several of the essays aere reprinted 
from an SRI journal, Comparative Strategy. 

The book is organized in five parts. Part I is an introduction by 
Editor Dornan. The second part, "U.S. and Great-Power Strategic 
Considerations," consists of six essays, as does Part 111, "Regional 
Strategic Considerations." Part IV, "Regional Political Considera- 
tions," offers five chapters, and the fifth part, "Economic Consider- 
ations," closes the book with three. 

A table of contents, explanatory foreword, and subject-matter in- 
dex are provided for the convenience of readers. Some of the essays 
have footnotes 

Richard B. Foster, editor-imchief for the book here noted, is sen- 
ior director at the Strategic Studies Center, SRI International. 
James E. Dornan, Jr., who died in 1919, was Senior political science 
advisor at the Strategic Studies Center, and also chairman of the 
Department of Politics at Catholic University, Washingon, D.C. 
William Carpenter is assistant to the director of the Strategic Stud- 
ies Center. All three are also authors of one or more essays in the 
volume. The other contributors include several Japanese and Kore- 
ans, and are mostly professors at various universities. A few are 
civil servants or staff members of organizations such as SRI Inter- 
national. Two are retired general officers; one is Japanese, and the 
other is American, General Richard G. Stilwell. 
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SRI International resembles the Brookings Institution in its pur- 
poses. I t  is "an independent nonprofit organisation providing spe- 
cialized research services under contract to business, industry, the 
U.S. government, and some foreign governments." I ts  aims are 
stated to  he "to enhance eoonomie, pditical, and social development 
and to contribute through objective research to the peace and pros- 
perity of mankind." The organization's headquarters i8 at  Menlo 
Park, California, where it was founded in 1946. The Strategic Stud- 
ies Center, organized in 1954, is part of SRI International and is 
based in Washington, D.C. 

15. Gallagher, Andrew K . ,  The Law of Federal Negotiated Contract 
Formation. Rockvilie, Maryland: GCA Publications, Inc., 1981. 
Pages: 474. Price: $115.00. Tables of cases: list of abbreviations; in- 
dex. Publisher's address: GCA Publications, h e . ,  255 N. Stone- 
street Avenue, Roekvilie, MD 20850. 

This treatise deals with one aspect of federal government con- 
tract la\v, the process af aolicitation and award (but not perform. 
ance) of negotiated contracts. Such topics as formal advertising, 
disputes, changes, and terminations are not considered. Unlike such 
well-knoan works as the two-volume Federal Procurement Law by 
Professors Sash and Cibinic of George Washington University, the 
work here noted does not attempt to cover all of procurement, and 
it is not a casebook, The L a u  of Federal Negotiated Contract For- 
inatiori is directed to the attorney o~ educated layman who has at 
ieast some familiarity with federal government procurement law.. 

The book is organized in twenty chapters, with numbered sec- 
tions and subsections. The chapters discuss such topics as the au- 
thority to negotiate, competitive range, offers, negotiations, selec- 
t i on  and a w a r d ,  c a n c e l l a t i o n  of so l i c i t a t ions ,  sole s o u r c e  
procurements, remedie8 far disappointed offerora, and reformation 
and rescission. Cases and other authorities are extensively cited in 
the text, and are listed in case tables near the close of the book. An 
explanatory preface is provided, as i s  a iist of selected abbreviations 
and acronyms used in the text  and in citations. The work eloaea with 
a subject-matter index. 

The author, Andrew K. Gallagher, is a government attorney em- 
ployed in the Office of the General Counsel, U.S. General Account- 
ing Office. Presumably because of his association with that agency, 
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he has included extensive citations to published and unpublished 
opinions of the Comptrolier General. 

16. Guinther, John, Winning Your Personal Injury Suz!. Garden 
City, N.Y.: Anchar PresslDoubleday, 1980. Pages: xviii, 292. Price: 
$6.95. Paperback. Two appendices and index. Publisher's address: 
Doubleday & Co., Inc., 601 Franklin Avenue, Garden City, N.Y. 
11530. 

This consumer-oriented work by an investigative reporter ex- 
plains in layman's language the pitfalls and problems of recovering 
damages for personal injuries. How to choose a lawyer, how to 
measure one's damages, when to settle, and many other topics are 
covered. The author uses an informal style of writing, realistic and 
hard-hitting, illustrated with many colorful verbal illustrations. 
Highly informative and at  times chilling, the book makes absorbing 
reading. 

The book is organized in seventeen chapters, supplemented by 
two appendices. Several chapters deal with finding, hiring, and 
dealing with lawyers, and with how to compute damages for lass of 
income, medical expenses, pain, suffering, and mental anguish. One 
chapter focuses on lansuits from the point of view of the defendant. 
Other chapters discuss the law in general, negligence, intentional 
injuries, and strict liability. 

The first appendix contains summaries of state law provisions on 
no-fault insurance, atatutes of limitations, sovereign immunity, 
charitable immunity, and contributory and comparative negligence. 
The second appendix is an extensive glossary of legal terms. The 
book offers an introduction by Judge Leon Katz of the Philadelphia 
Court of Common Pleas, a foreword, a table of contents, and a 
subject-matter index. 

John Guinther, as mentioned above, is an inveatigative reporter 
and not a Iawver. He is the author of The Maloractittoners. nub- _ .  
lished by Anchor Press in 1978, and Moralists and Manager?, pub- 
lished by Anchor Press in 1976. 

17. Heinz, John P . ,  and Edward 0. Laumann, The Legal Pro- 
fession: Clzent Interes t s ,  Professional Roles, and Social Hzerareh- 
ies. Chicago, Illinois: American Bar Foundation, 1979. Pages: 32. 
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Publisher's address: Foundation Publications, American Bar Faun- 
dation, 1155 East 60th Street, Chicago, IL 60637. 

In this essay, the authara consider the extent to which the i truc- 
ture of the legal profession 1s affected by the interests of clients, as 
opposed to the interests of the proieasionprr se Statistical data are 
assembled to deacnhe the characteristics of lalugera, their clients, 
and their practice. Most of the article is devoted to an explanation 
of what the data signify. The authors conclude that the legal profes- 
sion has very little structure; lawyer autonomy is very great,  and 
little coneensus exists within the profession on any important issue. 
Client interests thus predominate over the interests, if there are 
any, of the profeasion aa a whale. 

Thls essay was previoual? published at  76 Yich. L.  Rev. 1111 
(1978) and has been reprinted by t h e  American Bar Foundation 
John P .  Heinz ia a professor of law at  Sorthwestern University. 
Chicago, Illmois, and Edward 0. Laumann IS a professor of sociolo- 
gy a t  the Umrersitl of Chicago. Both perform research work for 
the American Bar Foundation, and this publication is one ~n a Series 
entitled "Research Contributions." 

18. Hough, Terry F., Somet Leadership in T r a m d i m  Washing- 
tan,  D C.: The Brookinge Institution, 1980. Pages: xi, 175. Price: 
$11.95 (hardcover); $4.96 (paperback). Table of contents. Puhlish- 
er's address: The Broakings Institution, 1776 Massachusetts A v e . ,  
N.W.,  Washington, D.C. 20036. 

In this work a political scientist discusses the current generation 
of Soviet leaders and their likely successors. He points out that the 
current leaderr are elderly men, and that many of them achieved 
high office a8 long ago a8 World War 11. .1 turn-over of much of this 
leadership during the next decade seems inevitable. What will the 
future hnng? The author contends that the leaders' S U C C ~ S S O ~ S  are 
currently in the ranks of Soviet middle management. Identification 
of specific individuals is scarcely possible, but Soviet mlddle man- 
agement differs considerably in education, life experiences, histon- 
cal perspective, and other characteristics from the aging top leader- 
ship. The author views this develapment with optimism: The new 
generation of leaders may be more like American leaders than the 
older generation, and may be easier to deal with. He urges that the 
United States deal with the Soviets in a self-confident manner, but 
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also in a manner that persuades them that they can indeed curtail 
their military expenditures "without national humiliation". 

The book is organized in eight chapters r e v k i n g  the changes in 
the Soviet people and their middle-level and top leaders during the 
past four generations. Numerous statistical tables and figures are 
scattered throughout the text, mmtly dealing with birth dates of 
leaders in various fields, together with other relevant personal 
characterisitcs 

The author, Terry F.  Hough, is a professor of poiitical science 
and policy science a t  Duke University, Durham, North Carolina. He 
has a number of publications on the Soviet Union to his credit. The 
Braakings Institution describes itself as ''an independent organiza- 
tion devoted to nonpartisan research, education, and publication in 
economics, government, foreign policy, and the social sciences gen- 
erally." The purposes of the organization are "to aid in  the develop- 
ment of sound public policies and to promote public understanding 
of issues of national importance." 

19. Hurst, Walter E., and William Storm Hale, Hou, to Start a Ree- 
ord OT Independent Pioduetian Company. Hollywood, California: 
Seven Ar t s  P res s ,  Inc. ,  1980. Pages: viii, 96. Price:  $15.00 
(hardcover); $10.00 (paperback). Bibliography; table of contents. 
Publisher's address: Seven Arts Press, Inc., P.O. Box 649, Hally- 
wood, CA 90028. 

This booklet provides practical information about many aspects of 
the phonograph record business, primarily from the point of view of 
the firm which produces records. I t  is not a Ian- book or a scholarly 
treatise, but an informational, how-to-do-it manual, extensively 
illustrated with cartoons. The book could be used by lawyers work- 
ing in entertainment law, but Seems to be addressed primarily to 
would-be entrepreneurs. 

The book is organized in forty-six short chapters, mostly one or 
t w  pages in length, and is supplemented by two appendices. Sever- 
al of the chapters and both appendices consist of sample forms fre- 
quently used in the record industry: contraeta of various types, fi- 
nancial statements, partnership agreements, and government 
forms. The textual portions of the book are written in a chatty, con- 
versational style which suggests but does not detail the great com- 
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plexity of and heavy personal demands made by the record indus- 
try.  

The author, Walter E .  H u n t ,  1s an attorney m t h  an extensive 
practice in entertainment law in Hollyiuood, California. He or per- 
sons working with him have authored at least twenty books on 
various aspects of the entertainment induatry. Some of these books 
deal with legal matters, while others concentrate primarily an non- 
legal business aspects of the entertainment industry. Three of them 
are lists or directories of published films and phonograph records. 
Most of the books are similar in format to the book here noted. The 
cartoon-type illustrations in that book were prepared by Dan R i m  
The name "William Starm Hale" is apparently a pseudonym under 
which Mr. Hurrt  has occasionally published in the past. 

20. Independent Commission on Disarmament and Security Issues, 
The Salt Process' The Globa! Stnkes  Vienna, Austria: Independent 
Commisaion on Disarmament and Secunty, 1981. Pages: 10. Pub. 
lisher's address: Independent Commission on Disarmament and Se- 
curity Issues, Argentinierstrasse 22, A-1040 WIEN, Austria. 

The strategic arms limitation talks (SALT) between the United 
Statea and the Saviet Union have fallen into disrepute in recent 
years, and It IS not clear whether or when these talks will be re- 
sumed. Whatever the domestic American reaction to the talks, their 
discontinuance is viewed by some with alarm. One group that would 
like to see early resumption of SALT is the Independent Commis- 
sion on Disarmament and Security Issues, or ICDSI. The stated 
purpose of this organization is "to identify security and disarma- 
ment measures that can contribute to peace in the 1980's and be- 
yond." The Commission is small in numbers but elite and interna- 
tional in membership; its chairman is Olaf Palme, a former Swedish 
premier, and its American member is former Secretary of State 
Cyrus vance. 

The short report here noted, published in February, 1981, IS the 
product of one of the Commission's meetings. I t  reviews the canse- 
quences of a failure to resume the talks. Characterizing the talks as 
"a weathervane of U.S.-Soviet relations, the primary symbol of the 
quest for U.S.-Soviet cooperation," the Commission concludes that 
the consequences would be grave indeed, and would inelude rwival 
of the United States-Soviet arms race, and destabilization of rela- 
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tions between eas t e rn  and western Europe ,  and between the  
various East Asian states, with finally an increased likelihood of nu- 
clear war. 

The Commission, whore executive secretariat  is in Vienna, 
Austria, was established in September, 1980, and plans to publish 
its final report in 1982, before the next United Nations Special See- 
sion on Disarmament. Funding for the Commission's operations are 
provided "by contribution8 from individual governments and other 
institutions.'' 

21. Internal Revenue Service, Offzeial IRS Tax Audtt Guide San 
Diego, California: B.R. Stepp Company, 1980. Pages: 96. Price: 
$30.00. Publisher'e address: B.R. Stepp Company, 8690 Aero Drive, 
Suite 221, San Diego, CA 92123. 

This work 18 a reproduction af a government publication by a com- 
mercial publisher. The book was written for the guidance of Inter- 
nal Revenue Service agents conducting audits of the income tax re- 
turns of individual taxpayers, partnerships, estates and trusts, and 
corporations. I t  was classified "confidential" by the Internal Reve- 
nue Service, and carried a message to agents that i t  "must not ,  un- 
der any circumstances, be made a\.ailable to persons outside of the 
Service.'' The Stepp firm obtained the manual under the Freedom of 
Information Act, 5 U.S.C. $552 (19761, and has since made it avail- 
able far sale to the taxpaying public 

All the major types of deductions, items of income, business and 
non-businesi: expenses, and other reportable transactions are COY- 

ered in the Audit Guide, u,ith explanations of the audit techniques 
to he used by I.R.S. agents. The Guide i s  currently unclasaified. 

22. Jorg, N.,  Reeht uoor Mil~tazren. Alphen a m  den Rijn, The 
Netherlands: Samson Uitgeverij b y  1979. Pages: 305, Price: Dutch 
florins 44.75 or approximately U.S. $18.41. Paperback. In Flemish 
language, with short English summary. Bibliography and index. 
Publisher's address: Samson Uitgeverij bv, Stadhoudersplein 1, 
Postbus 4,  2400 MA Alphen a m  den Rijn, The Netherlands. 

This work in the Flemish language i8 a treatise dealing with cer- 
tain aspects af Dutch military law. Specifically, it raises the q u a -  
tian whether there are any limits on the arbitrariness of command- 
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ers and other state autharitiea seeking to impose punishment on 
soldiers for their actions. This question is approached from two per- 
spectives, that af Dutch constitutional law, and that of practical pol- 
itics. 

In constitutional terms, the author asks whether a soldier can 
properly be punished for an action which had not previously been 
made punishable by law. This is the problem of the ex post facta 
law, familiar to American constitutional lawyers Apparently such a 
law is prohibited in the Dutch civil law system as in the American 
legal system. But unlike the situation in American military law, this 
principle applies primarily to civilians and has little or no applica- 
tion to Dutch military personnel. 

However, this does not mean that Dutch soldiers are helpless in 
t he  face of a rb i t r a ry  action by the i r  superiors.  A number of 
servicemember labar uniona, especially the  Vereniging Van 
Dienstplichtige Militairen (VVDM), actively represent individual 
soldiers in conflicts with their superiors. Such representation has 
the effect at least of ensuring that the military hierarchy follows 
such laws and regulations as are published. This may not prevent all 
arbitrary action, but it greatly reduces such action. 

The book is of interest because of the contrast i t  provides be- 
tween Americar. and Dutch v i e w  on civil rights for military persan- 
"el. This work should be interpreted also with the realization that 
European human rights law has developed greatly in recent dec- 
ades, with standards as high as those of American constitutional 
law, but with a somewhat different focus. 

The book is organized in six chapters. It offers a detailed table of 
contents,  an  explanatory introduction, a bibliography, and a 
subject-matter index. All this is in the Flemish language. However, 
a taelve-page summary in English is presented near the end of the 
book. The summary has a foreign flavor in some places because of 
the choice of words and sentence structure, but it 1s scholarly and 
careful in Its statements and conclusions and, on the whole, is ae in- 
telligible as most American legal writing. The author, Mr. N. Jarg,  
works at the Willem Pompe Institut in Utrecht, The Netherlands. 

23. Judge Advocates Association and COL Myron L Birnbaum, 
USAF-Ret., editor, J .A .A .  Sewslet ter .  Washington, D.C.: Judge 
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Advocates Association. 1980. 1981. Pages: 4 Der issue. Price: S15.M) , ,  ~. 
for one-year  membership in J . A . A . ,  including subscription to  
J.A.A. Newsletter; $7.50 for junior grade (0-1 through 0-3) offi- 
cers on active duty. Periodical published three times yearly. Pub- 
lisher's address:  Judge Advocate's Association, ATTN: C 0 L  
Richard H. Love,  USAR-Ret . ,  Execut ive Sec re t a rv ,  6419 
Baltimore Avenue, Riverdale, MD 20840 

The newsletter here noted is published by the Judge Advocates 
Association, a private organization of attorneys who serve or for- 
merly served in any branch of the United States armed forces. Al- 
though the Association was first established in 1943, the first issue 
of the .Newsletter, volume 1, number 1, bears the date of June 1980. 
Two more issues have followed it, October 1980 (vol. 1, no. 2) and 
March 1981 (vol. 2, no. 1). 

The Xews ie t t e r  presents  r epa r t s  on Association activities, 
including annual membership meetings and directors meetings. Also 
included is discussion of new or pending federal legislation affecting 
military law and practice and the Court of Military Appeals. Infor- 
mation about state bar admission requirements and mandatory 
continuing legal education programs is also provided. 

The editor of the A'ewslelter is Colonel Myron L. Birnbaum, 
USAF, retired, a civilian employee in the Directorate af the Air 
Force Judiciary, Office of the Judge Advocate General, U.S. Air 
Force, Washington, D.C. The Association's current president is 
Colonel Gilbert G. Ackroyd, USA-Ret.; first rice president, Colonel 
Alexander P. White, USMCR; and immediate past president, Colo- 
nel William R. Kenney, USAF-Ret. For many years the executive 
secretary of the Association has been Colonel Richard H. Love, 
USAR-Ret., soon to retire from that post. In addition to other na- 
tional officers and ~evera l  committees, the Association has state 
chairmen, and it is understood further that one or more local J .A.A.  
chapters have been formed in the past. The members of the Associ- 
ation's board of directors include B number of present and former 
judge advocates general of the v ~ r i o u s  services, as well as other 
senior officers. 

The Judge Advocates Association is a private, non-governmental 
organization supported only by dues paid by its members. The As- 
sociation was established in 1943, a t  first only for Army judge advo- 
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cates. Membership was subsequently opened to all attorneys who 
serve or have served in any capacity in any of the armed forces, 
Army, Navy, Air Force, Marine Corps, or Coast Guard. Service as 
a judge advocate or law- specialist is not required. Dues are $16.00 
per year, except that officers on active duty in the grade of captain 
(Army, Air Force, Marine Corps) or lieutenant (senior grade) 
(Nav)-, Coast Guard) or h e r  pay only $7.60 per year. These rates 
include a subscription to the Seasletter a t  no additional charge. 

The Association's purpose8 are "to explain to the organized bar 
the disciplinary needs of the Armed Forces," and "to explain to non- 
lawyers in the Armed Forces the American tradition which requires 
for the citizen in uniform, like the citizen out of uniform, the attain- 
able ideal of 'Equal justice under law."' The Association promotes 
the sound development of the military legal and judicial system, and 
tries to help the military services recruit and retain competent legal 
personnel. From 1948 to 1976, the Association published a maga- 
zine, The JiLdge Adcaeatr Journal This periodical appeared quar- 
terly a t  first, and later less regularly. I t s  contents were s i m h -  to 
those of the Sezs le t ter ,  here noted. 

24. Judge Advocates General of the Armed Forces and the U.S. 
Court of Military Appeals, Cttntions and I z d e s  fo Court-Marfial 
Reporis. Coreil'ng Volumes 2640 Washingon, D.C.: U.S. Gov- 
ernment Pr in tkg  Office, 1979. Pages, viii, 1248. Tables of cases, in- 
dex. Publisher's address: Superintendent of Documents, U.S. Gav- 
ernment Printing Office, Washington, D.C. 20402. 

The long-anaited index volume covering volumes 26 through 50 of 
the old Lawyers Cooperative Court..Martinl Reports is now avail- 
able. Readers will recall that the government's contract iTith the 
Lawyers Cooperative Publishing Company was terminated after 
completion of volume 50 of the Reports, covering decisions issued in 
1974 and 1975 by the Court of Militaq Appeals and the service 
courts of military review Attorneys aorking in military justice 
s t ruggled  along for  a couple of years  with makeshift in te r im 
t-olumes and advance aheets, until the West Publishing C a m ~ a n ~  
took up the taak with its Mil i tary Jus t ice  R e p o r f e y  

The nen volume 1s substantially identical in appearance and for- 
mat with its predecessor, the Ciiators awd Index  for volumes 1 
through 25, which was published in 1968. I t  opens iq-ith a short ex- 

116 



19811 PL'BLICATIOXS RECEIVED 

planatory preface. This is followed by a table of abbreviations of the 
titles of various military and naval publications cited in the deei- 
sians. This table, together with a table of abbreviations of explana- 
tory phrases which follows it in the next section, comprises an infor- 
mal manual of citations. 

Two tables of cases list all the c a ~ e s  reported by name of accused, 
and by docket or court-martial number. Next appears the table of 
court-martial case8 cited, which lists each case reported in volumes 
26 through 60, and lists all citations of that case in later military de- 
cisions. There follow a table af miscellaneous cmes and opinions 
cited, and a table of orders, l a w ,  and regulations cited. 

About half the volume consists of a subject-matter index, listing 
thousands of topics and subtopics, with the ca8es which deal with 
them. This extensive index is the heart of the volume. 

Although the mu- volume does not bear the name of Lawyers 
Cooperative, it has presumably been published by the government 
in arrangement with that firm. The new volume replaces the four 
paperback citators which m r e  issued for each five volumes, i .e . ,  
volumes 26 through 30, 31 through 35, and so an. 

25. Kaplan, Stephen S., Diplomacy of Pouer: Sovzet Armed Forces 
as (I Political Instrument. Washington, D.C.: The Brookings Insti- 
tution, 1981. Price: $29.96 (hardcover); $14.96 (paperback). Two ap- 
oendices: index. Publisher's address: Director of Publications. The 
B r o o k i n g 8  I n s t i t u t i o n ,  1 7 7 5  M a s s a c h u s e t t s  A v e . ,  N . W . ,  
Washington, D.C. 20036. 

In this u-ork, the author, with the assistance of ~evera l  other 
scholars, evaluate8 190 incidents in which Soviet armed forces were 
used as a political tool between 1944 and 1979. These incidents gen- 
erally did not involve shooting warfare;  nonroutine military 
manuvers and similar actions are typical examples. The book pres- 
ents a multi-faceted analysis of Soviet perceptions, goals, efforts, 
and achievements. The author coneludes that the picture is very 
complex, and that Saviet S U C C ~ S S  in military diplomacy has been 
very uneren. 

The book is organized ~n fourteen chapters and three parts. The 
first part consists af fire chapters of historical data on Soviet rela- 
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tions with the rest of the world during the last three or four dec- 
ades. This is followed by a group of eight chapters labeled "case 
studies " These studies, by several authors, focus on apecific politi- 
cal uses af Soviet military power, as in the Sino-Soviet border con- 
flict, the Korean and Vietnam wars, Angola, and elsewhere. The au- 
thor's conclusions are stated in the one-chapter third part. 

The 190 incidents considered are listed in Appendix A, and the 
second appendix is a bibliography. A number of charts and tables 
are scattered throughout the text, and many footnotes are used. A 
detailed table of contents and a aubject-matter index are provided. 

The primary author of this work, Stephen S. Kaplan, is a member 
of the Brookings Fareign Policy Studies program, He is a co-author, 
with Barry M. Blechman, of a companion work, Force Without War: 
C.S Armed F o r c e s  as a P o l i t i c a l  Z n s t r u n i e n t ,  published by 
Braokings in 1978. The several authors !rho prepared the case stud- 
ies in the present volume are mainly political s e ~ n c e  intruetors a t  
various colleges and universit ies;  two a re  journalists.  The 
Brookings Injtitutian describes itself as ''an independent organiza- 
tion devoted to nonpartisan research, education, and publication in 
economics, government, foreign policy, and the social sciences gen- 
erally." The organization's purposes "are to aid in the development 
of sound public policies and to promote public understanding of 
issues of national importance." 

The research upon which the book here noted was based was can- 
ducted under contract with the Defense Advanced Research Proj- 
ects Agency, or DARPA, an agency of the Department of Defense. 

26. Kaye, Harvey, Paul Plaia, Jr.,  and Michael A. Hertzberg, In- 
ternational T r a d e  P r a e t z e e .  Colorado Springs,  Colorado: 
Shepard'slMcGraw-Hill, 1981. Pages: approx. 1,200. Price: $160.00, 
plus $2.00 for postage and handling. Two volumes, in looseleaf bind- 
ers. Fourteen aooendiees: tables of authorities cited: index. Pub- 
lisher's address:'ghepard';lMeGraw-Hill, P.O. Box 1235, Colorado 
Springs, CO 80901. 

This large publication discusses at length the laws, regulations, 
treaties, and ather documents and authorities pertaining to the im- 
portation and exportation of merchandise acros8 the boundaries of 
the United States. Trade restrictions and requirements, customs 
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duties, and administrative procedures are discussed at length. The 
two-volume looseleaf work is directed to attorneys who advise busi- 
nessmen of ail types who are concerned with international trade, es- 
pecially importation of goods into the United States. The work is a 
new addition to the Shepard'sIMeGraw-Hill International Practice 
Series. 

The book is organized in fartg-one chapters and six parts, of 
which the first thirty chapters and four parts are encompassed by 
volume 1.  Part  I ,  "Agencies and Laws in Relief," is followed by the 
second part, "Unfair Import Practices," and part 111, "Counter- 
vailing Duty." The fourth part, "Antidumping," completes the first 
volume. Volume 2 includes part V, "Import Relief in the Abaence of 
Unfair Trade Acts: Sections 201 and 406 of the Trade Act of 1974." 
The main body of the work is completed by part VI, "The General- 
ized System of Preferencee." 

A summary and a detailed table of contents are provided. The 
text is organized in numbered sections and subsections. Extensive 
footnotes are provided, and these appear a t  the bottoms of the 
pages to which they pertain. Fourteen appendices are set forth in 
the second volume. These provide 8ome of the legislative history of 
relevant trade statutes, together with the text8 of certain statutes, 
proposed and actual regulations, international agreements, and 
sample documents for the guidance of the practitioner. 

The three authors are attorneys practicing in Washington, D.C. 
Harvey Kaye is a partner in the firm of Spencer and Kaye, and is a 
patent attorney. Paul Piaia i r  a member of t he  firm of Plaia,  
Schaumberg, and Taubman, and was formerly employed in the of- 
fice of the general counsel of the International Trade Commission. 
Michael A, Hertzberg is a partner in the firm of Graham and James, 
and was formerly a partner in Spencer and Kaye. Both Mr. Kaye 
and Mr. Hertzberg have a number of publications to their credit. 

27. Krause, Harry D., Child Support i n  America. The Legal Per- 
spective. Charlottesvilie, Virginia.: The Michie Company, 1981. 
Pages: XY, 700. Nine appendices; index. Publisher's address: The 
Michie Company (or MichieiBobbs-Merrill), P.O. Box 7587, 
Charlottesville, VA 22906. 

The law has not dealt  very effectively with the  problem of 
ensuring that children receive financial support from absent par- 
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ents. Most states of the United States have enacted the Uniform 
Reciprocal Enforcement of Support Act and other relevant legisla- 
tian. Despite this, enforcement of support obligations has been very 
spotty because of the many practical difficulties inherent in con- 
ducting litigation across state liner. In the late 1970's, the situation 
improved greatly when the federal government stepped in by means 
of amendments to the Social Security Act which required the states 
and the federal government to cooperate in enforcing support obli- 
gations. 

The book here noted reviews at length the law- of child support, 
legitimacy, and paternity. Scientific evidence occupies a large place 
in this work, as the technology of blood testing to determine rela- 
tionship between a child and its putative father (and sometimes 
mother) has advanced very greatly in complexity and extent in re- 
cent decades. An extensive description of the program of federal as- 
sistance to state and local authorities is provided. Some space is 
given to the problem of refusal of mathers to cooperate in locating 
fathers. Some charts and tables are used. 

Nine appendices are provided. Some of these set forth the texts 
of uniform statutes affecting child support, with information about 
their status a8 part of the law of various states. Several essay8 on 
blood testing are included; among these are two describing the use 
of testing in England and Denmark. Addresses of state support 
agencies are provided. 

A detailed table af contents and a subject-matter index are pro- 
vided. The work is extensively footnoted. It appears to be up to 
date as of late 1980. The reviewer understands that some more re- 
cent legislation an child support should be examined by anyone 
working in this field. 

The author, Harry D. Krause, is a professor of law at the Unirer- 
Sitp of Illinois, Urbana, Illinois. 

28. Kruzas, Anthony T., and Kay Gill, editors, Gomrnment Re- 
search Centers Directory. Iarue No. 1. Detroit, Uichigan: Gale Re- 
search Co., 1980. Pages: viii, 200. Price for three ISSUBS: $72.00. Pa- 
perback. Indexes. Publisher's address: Gale Research Company, 
Book Tower, Detroit, Michigan 48226. 
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This publication is the first of a series of three issues which to- 
gether will provide capsule descriptions of approximately 1,600 
agencies, facilities, and offices of the federal government which con- 
duct research of one sort or another. Included are research centers 
which are operated by universities, state or local governments, pri- 
vate contractors, and other non-federal entities, but which are fund- 
ed or controlled by the federal government. Issue NO. 1 presents 
454 of the entries. 

The Government Research Centers Directory is a companion to  
the previously published Research Centers Directory, which pro- 
vides information about research centers related to universities and 
other non-profit institutions. The format of the entries presented in 
the Government Research Centers Directory is similar t o  that used 
in another Gale publication, the Encyclopedia of Gocernmental Ad- 
visory Organzzations, described in Publications Note No. 24, in 
volume 92 of the Mzlitory Lau Revzeu. Each entry opens with the 
name, address, telephone number, and year of establishment of the 
research center discussed. The name and title of the head or direc- 
tor of the center is also provided. This is followed by an explanation 
of where in the federal bureaucracy the center is administratively 
located. A description of the fields of research or activity af the cen- 
ter  comes next, with mention of the center's internal divisions or 
branches, if relevant. Most entries close with mention of publication 
of the center's research results, including names of any periodicals 
or recurring reports issued by the center. Some entries continue 
with mention of other centers whose work is organizationally relat- 
ed to that of the center described. 

Entries are numbered and are arranged in alphabetical order by 
name of research center. Issue No.  1 includes a name and key-word 
index, and also an agency index in which listings are grouped by 
agency, n i th  agencies listed in the same order in which they appear 
in the C.S. Gocernment Manual. The name and key-word index 
and the agency index pertain only to the 454 entries in Iesue No. 1. 
The book closes with an appendix, the Government Research Loca- 
tor, which is a list of names and addresses of all the 1,439 research 
centers which will be described in the three issues together. This 
list is organized like the agency index, and has its own index. The 
short entries in the Government Research Locator are given num- 
bers preceded by the letter "A," These numbers do not correspond 
to entry numbers in the directory proper, but are keyed t o  the 
entries in the locator index. 
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Some legal research centers are listed, such as the Supreme 
Court's Federal Judicial Center, and a couple of dozen offices or 
agencies within the Department of Justice. Most of these, honever, 
are not involved in research of points of Iau, but of collection and 
interpretation of statistics concerning the administration of justice, 
law enforcement, and the like. 

29. Leary, Paul M., T h e  S o r t h e m  M a n a m s  Cownan t  and Amert- 
can Terntorial Relations. Berkeley, California: Regents of the Uni- 
versity of California, 1980. Pages: vi, 65.  Notes. Publisher's ad- 
dress :  Ins t i tu te  of Governmental S tudies ,  109 Moses Hall ,  
University of California, Berkeley, CA 94720. 

Since the end of World War 11, the United States has controlled a 
group of islands covered by the designation Trust Territory of the 
Pacific Islands. This United Nations trust  terntory consists of three 
island groups, one of which i8 the Marianaa (or Northern Mariame, 
as the isiand of Guam, IO the south, is also geographically part of 
the Marianas group). The islands' importance t o  the United States 
is military. 

In 1976, representatives of the United States and the Sor them 
Marianas signed an agreement, or earenant, to establish a new 
American territory, the Commonwealth of the Northern Mariana 
Islands. This action and the specific contents of the covenant raise 
various questions under international laa and American constitu- 
tional iaw-. Nr. Leary reviews the history af American involvement 
with the Marianas and n i th  other territories and colonies, and of- 
fers comments on the new covenant and its significance for Ameri- 
can territorial policy in general. 

The booklet is organized in eight short unnumbered chapters. A 
detailed table of contents is provided, and an explanatory foreword 
Many footnotes are provided, and are collected together at  the end 
of the book. However, inclusion of a simple map nould have been 
helpful to the reader. 

The author, Paul M. Leary, is a professor of political science a t  
the College of the Virgin Islands, St.  Thomas, U.S. Virgin Islands, 
and wa8 a visiting research asmeiate a t  the Institute of Governmen- 
tal Studies of the University of California a t  Berkeley. 
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The booklet here noted is designated Institute of Governmental 
Studies Research Report 80-1. The Institute u-as established in 
1919 as the Bureau of Public Administration, and took its present 
name in 1962. As mentioned, i t  is pa r t  of t he  University of 
California, Berkeley, California. It describes itself as fallows: 
"[Tlhe Institute conducts extensive and varied research and service 
programs in such field8 as public policy, polities, urban-metropali- 
tan problems, and public administration. The Institute focuses on 
problems and imues confronting the government and citbens of the 
San Francisco Bay k e a ,  of California, and of the nation." The In- 
stitute maintams a large specialized library prepares and distrib- 
utes many publications nationwide, and sponsors lectures, confer- 
ences, workshops, and seminars on publie policy. 

30. Levin, Bruce A , ,  and Robert Coyne, Tort Reform and Related 
Proposals: Annotated Bibliagrapktes on Product Liabiltty and 
Medical Malpractice. Chicago, Illinois: American Bar Foundation, 
1979. Pages: xiii, 249. Paperback. Subject and author indices. Pub- 
lisher's address: Foundation Publications, American Bar Founda- 
tion, 1155 East 60th Street, Chicago, IL 60637. 

In recent decades, tart  lair has come to have greater practical im- 
portance to more people than ever before. As lansuits have prolif- 
erated, 50 have proposals for reform of tort law, and the American 
Bar Association has promoted study of the tort Ian iystem to deter- 
mine whether changes are needed and, if so, a h a t  changes. As one 
step in this study, the Association, through ita publications arm, the 
American Bar Foundation, has sponsored the compilation of the bib- 
liography here noted. The purposes of the bibliography are to iden- 
tify the various cornplaints being made about the system, the pra- 
posals for reform, and the groups or individuals putting forth these 
complaints and proposals 

As indicated by its title, the volume here noted contains two spe- 
cialized bibliographies, one on products liability and the other on 
medical malpractice. An American Bar Association report on medi- 
cal professional liability is set forth in an appendix, and is followed 
by a list of reports on medical malpractice. The book closes u,ith 
three indices, an author index, and a separate subject index for each 
of the two bibliographies. 
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Bruce A. Levin is a professor of law a t  the Chicago-Kent College 
of L a n  of the Illinoi8 Institute of Technology. Robert C o p e  is a 
member of the Illinois bar. The work was prepared specifically for 
the A.B.A. Section of Insurance, Negligence and Compensation 
Law, and the A.B.A. Special Committee to  Study the Tort System. 

31. Maguire, Daniel C., A 4 e u  Amencan Justice Endzng the 
Write Male Monopoiies. Garden City, S.Y.: Doubleday & Compa- 
ny, Inc., 1980. Pages: xiii, 218. Price: 59.95. Notes; index. Pubiish- 
er's address: Doubleday & Co., Inc., 601 Franklin Ave., Garden 
City, N e r  York 11630 

This work by a professional philosopher present8 arguments in fa- 
vor of affirmative action to expand the opportunities available to 
specified minorities for education, jobs, promotions, better housing, 
and so forth. The author develops a set af four criteria "far prefer- 
ential aid to disempoaered groups,'' the function af which is to help 
identify those groups in American society which, considered a8 
groups. are moat deserving of help m a time of increasing shortages 
of material resources. The groups he identifies are blacka, Ameri- 
can Indians, women, Puerto Ricans, and Mexican Americans. The 
author sets forth various arguments against affirmative action, and 
criticizes them. 

This le not a legal treatise, but a aork of social criticism and phi- 
losophy. However, the author does discuss the la*. of equal appor- 
tunity and affirmative action from a non-lawyer's point of view He 
reviews the Supreme Court's decisions in the Bakke and Weber 
cases, and he comments on the Fourteenth Amendment and the 
various federal civil rights Statutes. Legal considerations are appar- 
ent in the background throughout this work of philosophy. 

The book is organized in three parts and eight chapters. The au- 
thor s t a t e s  his conclusions in t he  first  chap te r ,  in t he  hope of 
stimulating spirited debate concerning ivaya and means of realizing 
social judice.  He then reviews the history of whne male domination 
of American society, and some of the efforts made and steps taken 
in recent decades to reduce the extent of this domination. Next fol- 
lows a lengthy discussion of the philosophical i s swi  and problems in 
serving the collective good of society at the expense of Some indi- 
viduals. The rea f t e r  t he  author p re sen t s  h i s  four cri teria far 
perferment, explains how certain groups meet thew criteria nhile 
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others do not, and responds to various objections commonly raised 
against preferential treatment. 

The book offers a detailed table of contents and a subject-matter 
index. Footnotes are extensive and are collected at the end of the 
text. 

The author ,  Daniel C.  Maguire, is  an instructor  in ethics a t  
Marquette University, Milwaukee, Wiseansin. He is the author of 
two previous books., Death by Choice and The Moral Choice. 

32. McCormick, Richard A , ,  S. J., Hoic Brave a New,  Worid! Di- 
lemmas in Bioethics. Garden City, N.Y:  Doubleday & Company, 
Inc., 1981. Pages: xiv, 440. Price: $l6,95. Appendix, index. Publish- 
er's address: Doubleday & Co., Inc., 501 Frankiin Avenue, Garden 
City, New York 11530. 

This scholarly work by a professional theologian discusses a num- 
ber of medieolegal problems with which military lawyers may have 
to deal from time to time. In a chapter entitled "The Preservation of 
Life," the author discusses the issues involved in termination of life 
support for patients with little or no hope of recovery. In other 
chapters, he examines abortion, medical experimentation, contra- 
ception, and genetic engineering. 

Though a work of careful scholarship, this volume is written in a 
style which should be intelligible to any educated layman, the term 
"layman" in this context meaning "non-theologian." A Jesuit priest 
by training, the author writes from a Roman Catholic perspective. 
However, most of the topics which he discusses should be of inter- 
est to anyone, whatever his or her religion or philosophy, nho is 
concerned with the manner in which aeienee and technology affects 
all our lives and futurea. If Father McCormick's resolution of some 
issues is not necessarily the same as that found in other schools of 
thought, his work nevertheless deserves consideration as one set of 
options available to those faced with the necessity to make choices 
or decisions in the biomedical area. 

The book is organized in seven chapters, each further divided into 
sections. The opening chapter provides a general introduction to  the 
topic and an explanation of the author's methodology for approach- 
ing the issues considered. Chapter VII ,  "The Quality of Life," 

125 



MILITARY LAW REVIEW [VOL. 93 

states some of the author's conclusions, with particular reference to 
preservation of life in cases such as that of Karen Quinlan. The "liv- 
m g  will.. approach is discussed. The second through sixth chapters 
discuss the various specific medicolegal problem areas mentioned 
above 

For the benefit of readers, the book provides an appendix which 
explains the "principle of the double effect." This concerns the dis- 
tinction betneen things that are directly willed and things that are 
indirectly willed. I t  may pose a problem in cases such as thaae in 
xhich a fetus must be destroyed if the mother's life is to be saved. 
The book i i  extensively footnoted and concludes with a subject- 
matter index. 

Father Richard A. McComick, S.J., is Rose F .  Kennedy Profes- 
m- of Christian Ethics at Georgetown University, Washington, DC. 
He is also a holder of various fellowships and has lectured widely on 
bioethical topics. He has served as an expert witness in lawsuits 
such as that involving Karen Ann Quinlan 

33. McGarry, A. Louis, R. Kirkland Sehwitzgebel, Paul D.  Lipstitt, 
and David Lelos, C m !  Commttment and Soeza! Poizey. An E m l u a -  
tion of the Massachuse t t s  .Mental Heal th  Reform Act of 1.970 
Rockville, Maryland: National Institute of Mental Health, 1981. 
Pages: viil, 146. Paperback. Publisher's address: National Institute 
of Mental Health, Center for Studies of Crime and Delinquency, 
5600 Fishers Lane, Rockville, YD 20857. 

The law af civil commitment af the mentally il l  has historically fa- 
vored the party seeking to effect the eommitment. I t  has been a 
fairly simple matter to force an allegedly mentally disturbed person 
to enter a mental hospital, there to remain at the discretion of the 
hospital's doctors. The purposes of the Ian were benevolent, to en- 
sure that those made helpless or dangerous by mental disease would 
promptly receive the help they needed, for as long BS may be neces- 
sary. The loose wording of civil commitment rtatuten, however, 
made serious abuses posrib!e. The Massachusetts law which is the 
subject of the book here noted seeks to prevent such abuse by 
defining narrowly the term "mentally 1111' for commitment purposes, 
and by providing various procedural safeguards. A number of states 
have reformed their commitment laws similarly. 
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The book here noted is a collection of essays reviewing the 
Massachusetts law, comparing it with prevmus hi., deicribing how 
it works in practice, and evaluating the results of its operation. The 
authors provide considerable statist ical  da t a ,  t oge the r  with 
discussion of such topics as problems of prediction of harmful con- 
duct. They conclude that, although some further changes in the law 
would be desirable, for the most part the new law has been effective 
in achieving the reforms intended by the legislators. In part this is 
shown by declines in the numbers of commitments and the length of 
stays of committed patients, transfer of many patients from heavily 
secured hospitals to conventional mental hospitals, and so forth 

The book offers an explanatory foreword and a detailed table of 
contents. Lists of bibliographic references appear at the ends of the 
chapters. Many charts and tables are provided. There are few foot- 
notes. 

This book is the first of a neu' monograph series, "Crime and De- 
linquency Reports," sponsored by the National Institute of Mental 
Health Center for Studies of Crime and Delinquency, which is an 
agency of the United States Department of Health and Human 
Services. The research supporting the book here noted was con- 
ducted by the Laboratory of Community Psychiatry, Harvard Medi- 
cal School, under an NIMH grant. The book is officially designated 
DHHS Publication KO. (ADM) 81-1011. The authors are a medical 
doctor, two lawyers, and a mental health profeasional. 

34. Michaels, Joseph, Prime of Your Life A Practical Guide to 
Your Yature Years. New York, Sew York  Facts On File, h e . ,  
1981. Pages: viii, 368. Price: $14.95. Index. Publisher's address: 
Facts On File, h e . ,  119 West 57th Street, New York, S . Y .  10019. 

Aging, and adjustment to impending retirement, are two things 
that most Americans expect to face. Increasing lifespans mean that 
all but the most unhealthy could benefit from planning for the fu- 
ture. The book here noted is intended as a practical manual on how 
to prepare for retirement and for one's elder years in general. The 
author contends that, with planning and with use of the information 
available in this book, m e ' s  old age can be the best period of one's 
Me. 
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The book is organized in five chapters, "Security," "Leisure," 
"Living," "Getting Things Dane," and "Health." A great variety of 
topics are covered. For example, the chapter on security, which 
means financial security, discusses pensions, Social Security bene- 
fits, investments of various types, life insurance, employment, es- 
tate planning, and other matters. 

The book offers a subjeet-matter index. Charts and tables are 
used throughout the text. A table of contents would have been help- 
ful. 

The author, Joseph Michaels, has worked in television broad- 
casting for many years with the National Broadcasting Company. 
Among his other professional activities, he is co-host af a weekly 
show, The Pnme of Your LtJe, which deals with matters of interest 
to older Ameicans. The book here noted is an outgrowth of hle work 
on this program Mr. Michaels is the !Timer of several Emmies and 
other awards 

36. Monahan, John, The C l ~ n i e a l  Prediction of Vzolent Behamor 
Rockville, Maryland: National Institute of Mental Health, 1981. 
Pages: xi, 134. Paperback. Bibliography. Publisher's address: Su- 
perintendent of Documents, U S  Government Printing Office. 
Washington, D.C. 20402. 

One major area of difficulty in the law concern8 efforts by judges 
and juries to predict whether a conviered criminal defendant is like- 
ly to engage in repeated acts of violence in the future. Such predic- 
tions can affect sentencing significantly. The testimony of mental 
health prafessionala is sometimes eolicited to aid the fact finders ~n 
making these predictions. Unfortunately, the tendency of the law is 
to treat as hard facts the statements of such professionals, when m 
actuality they are not facta a t  all. This does not mean that the men- 
tal health professionals involved are dishonest, but rather that they 
approach prediction from a different perspective than do lawyers 
and judicial fact-finders. 

The author of this short paper suggests that research on how to 
predict dangerous behavior could result in  narrowing if not closing 
the gap between the lm and the courts a n  the one hand, and psy- 
chology and psychiatry. on the other. He r ev iew various efforts 
made heretofore, defines issues, and describes the clinical predic- 
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tion process both in theory and practice. The author also discusses 
the statistical and environmental approaches to improving clinical 
prediction. He offers a list of questions which the clinician must an- 
swer before and during the clinical examination of a person who has 
been involved in violent behavior. 

The book offers a detailed table of contents. A sample case study 
and clinical report are provided. There are no footnotes, but an ex- 
tensive list af references closes the hook. Charts and tables are 
used to Some extent. 

The author, John Monahan, Ph.D., is a psychologist by training, 
and is a professor of law at the University of Virginia School of 
Law. The book here noted is an official U.S. Government publica- 
tion, prepared under a contract between the author and the Nation- 
al Institute of Mental Health. It is designated DHHS Publication 
No. (ADM) 81-94. The Institute is part of the Alcohol, Drug Abuse, 
and Mental Health Administration, of the Public Health Service, 
within the U.S. Department of Health and Human Services. 

36. Yore, Harry W., Jr.,  Cn'tzeal Issues  zn Law Enforeemeat (3d 
ed.). Cincinnati, Ohio: Anderson Publishing Co., 1981. Pages: xii, 
331. Price: $14.95 (paperback). Bibliographic lists; index. Publish- 
er's address: Anderson Publishing Company, 646 Main Street, 
Cincinnati, OH 46201. (Sote that this firm wa8 formerly called The 
W. H. Anderson Company.) 

This work is a collection of essays about America's police forces, 
their work, problems, and prospects. I t  ia intended for use as a 
textbook in college level courses on criminology, la17 enforcement, 
or the administration of justice; each chapter concludes with a list af 
"concepts to consider," which are questions such as might be found 
on an essay-type examination. However, the essays or articles col- 
lected together in the  book provide a comprehensive overview of 
the situation of the police in American society today. The essays, by 
many authors, are knit together by notes of the primary author of 
the book. 

The book is organized in nine chapters, "Police in a Free Socie- 
Police Discretion," "Police Corruption," "Stress," and others. 

Problems in dealing with terrorism and hostage-taking are eansid- 
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ered. Issues such as unionization and strikes, and professionaliza- 
tion and education, are also discussed. 

A detailed table of contents, explanatory preface, and aubject- 
matter index are provided. There is some use affootnotes. KO form- 
al bibliography 1s provded, but lists of "selected readings" appear 
at the ends af the chapters. 

The author and editor of this work, Harry W. More, J r . ,  Ph.D., is 
chairman of the Department of Administration of Justice at San 
Jose State Universny, California. 

37. Kamdar, Aharon, Contracts  in Bankruptcy Tel Aviv, Israel: 
Burs, et Peretz, 1977. Pages: 169. Index. Publisher's address: Bursi 
et Peretz, 20 Ahad-Haam Street, Tel Aviv, Iarael. 

This book is based upon a doctoral thesis prepared by the author, 
an Israeli legal scholar, while he was a graduate law student a t  
Harvard Law School, Cambridge, Mass., during the years 1974 to 
1977. He reviews the historical development and theoretical founda- 
tion for the powers of the trustee in bankruptcy under American 
bankruptcy law to reject or terminate contracts unfavorable to the 
bankrupt estate. The relationship between the bankruptcy law and 
the Uniform Commercial Code is discussed, together with special 
problems presented by contracts for the sale of land. 

The work is organized in six chapters, with numbered sections 
and extensive footnotes A table af contents and a short subject- 
matter index are provided. 

The author, Aharon Samdar, earned the LL.B and. and LL.M. 
degrees from Hebrew University, and received the S.J.D. degree 
from Harvard in 1977 While at Harvard, he worked under Profes- 
sor Vern Countryman and others. Mr. Samdar presently teaches 
commercial lax as a member of the Bar Ilan University Faculty of 
Law in Israel. 

38. Sash ,  Ralph C., Jr., and John Cibinie, Jr. ,  Federal Pmewra- 
ment  Law, Volume I I  (3d ed.). Washingon, D.C.: The George 
Washington University, 1980. Pages: 939 to 2418. Price: $46.00. Ta- 
bles of eases, Statutes, and regulations; index. Publisher's address: 
Government Contracts Program, George Washington University, 
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N a t i o n a l  L a w  C e n t e r ,  2000 H S t r e e t ,  N . W . ,  Room 303D, 
Washington, D.C. 20052. 

This major work is the longawaited second part of one of the 
leading treatises on the law pertaining to federal garernment con- 
tracts. Prepared by two of the country's leading teachera and prac- 
t i t ioners of government contract  law, this volume deals n i t h  
contract performance and related matters, including changes, ter- 
minations, and disputes. The law- of federal contracts is constantly 
changing and developing, but this work manages to present the 
major developments of recent years. 

Volume I, dealing with contract formation, wa6 published in 
1977. With thirteen chaprers and 938 pages, it partly replaced the 
second edition which had been published in one volume in 1969. The 
first edition, also one volume, appeared in 1966. Volume I has been 
reviewed by Major Gary L. Hopkins, former chief of the Contract 
Law Division, The Judge Advocate General's School, Charlattes- 
ville, Virginia, a t  86 Mil. L. Rev. 151 (fall 1979). 

Organized in nineteen chapters, the second volume discusses a t  
length such topics as contract interpretation, risk allocation, dif- 
fering site conditions, delays, measurement of contractor recovery, 
government claims, costs and accounting, payment and discharge, 
extraordinary powers, and ather topics. A detailed table of contents 
and an explanatory introduction are provided. Very extensive tex- 
tual notes are provided, mostly inserted between cases, (The format 
of the work is that of a law school casebook, although it i s  used 
widely by practitioners outside the classroom.) Tables of cited court 
and board decisions, statutes, executive orders, and regulations are 
provided. The volume clmes with a detailed subject-matter index. 

The authors are both professors of law a t  the George Washington 
University, Washington, D.C. 

39. Newton, William H.,  111, International Esta te  Planxing New 
York, N.Y.: McGraw-Hill Book Company, 1981. Pages: vii, 600 
(approx.). Price: $75.00, plus $1.50 postage and handling. Looseleaf 
format, with binder and tabs. Annual supplementation planned. Ta- 
bles, appendices, index. Publisher's address: Shepard'slMcGraw- 
Hill, P.O. Box 1236, Colorado Springs, CO 80901. 
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This work may well be useful to the legal aseistance attorney ad- 
vising military clients and their dependents. It describes how 
United States federal tax law affects Americans who own property 
abroad, foreign nacionals a h o  own property in the United States, 
and others whose interests span national boundaries. American mil- 
itary personnel who marry foreign nationals often find themselves 
in need of advice concerning such matters. 

The book is organized in eleven chapters, dealing with such mat- 
ters as jurisdiction, conflict of laws, tax treaties, trusts, partner- 
ships, corporations, and probate. Two appendices provide informa- 
tion about treaties or international agreements concerning taxation 
to which the United States is a party. Generally, the text covers all 
the topics that would appear in a work on domestic estate planning, 
presented in light of their international or foreign implications. 

The t w o  appendices are fol lawd by tables of cases and other au- 
thorities cited. .4 summary table of contents and a detailed table of 
contents are made available, together with a subjectmatter index 
The book comes in a special five-ring binder, with pages measuring 
6%x9%". Annual supplements are pianned, to update and expand 
the text. Five tabs are provided, identifying the text, supplement, 
appendices, tablea, and index. The text le organized in numbered 
sections, and IS heavily footnoted. 

The author, William H.  Newton, Ill, i i  a member of the Texas, 
Mississippi, and Florida bars, and is associated with law firms in  
Dallas and Miami. He received his law degree from Southern Meth- 
odist University in 1972, and was formerly a trial attorney with one 
of the regional counsels' office8 of the Internal Revenue Service. 
Mr. Newton has published a number of legal articles-. 

I n t e r n a i i a n a i  Es ta t e  P l a n n i n g  is t he  l a t e s t  t i t le in the 
Shepard's/~cGrau,-Hill Tax and Estate Planning Series. 

40. Norman, Albert, The Erztt!e M i d d l e  East A Political ami l n -  
te?nattonnlly Legal Etciantior- of Isan and the Criited States oJ 
America, 1979-2980 Northfield, Vermont: Albert Norman, 1981 
Pages: 189. Price: $8.80 Paperback. Index. Publisher's addreas: 
Professor Albert Korman, 3 Alpine Drive, Northfield, VT 05663. 

This collection of essays presents the author's v i e w  a n  recent 
American-Iranian relations, in particular the Iranian seizure of 
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American personnel a t  the C.S. Embassy in Teheran as hostages, 
and the decision of the International Court of Justice disapproving 
the seizure. The author discusses such concepts as the world rule of 
laus, anarchy, nihilism, and the need for an international police au- 
thority, in relation to the Iranian crisis. 

The book is organized in seventeen chapters. The style of the 
writing is more that of a lecturer than an essayist. This book is not 
a treatise on international Ian. Rather, i t  emphasizes the historical, 
political, and philosophical implications of the actions of the United 
States and Iran and of the decision of the International Court. 

The author, Albert Sorman, has recently retired from the post of 
professor of history and international relations at Sorwich Univer- 
sity, in Vermont. He is also a retired Army major. 

The first five essays, or chapters, in the work here noted were 
published in the Northfield News and Advertiser, Piorthfield, 
Vermont, in 1979 and 1980. A p re~~ ious  group of essays by Mr. Nor- 
man, eollected together under the title The Panama Canal Treaties 
of 1 9 i 7 .  A Political Eaaluation. was noted at 82 Mil. L. Rev. 219 
(fall 1978). 

41. Oxbridge Communications, Inc., Legal and Lax, Enforcement 
Penodzcals. New York, New York: Facta on File Publications, 
1981. Pages: x ,  238. Price: $35.00 (paperback). Index. Publisher's 
address: Facts on File Publications, 119 West 57th Street, N e a  
York, h'ew Yark 10019. 

This nork is a directory of academic law reviews, bar journals, 
police and law enforcement periodicals, and related publications 
produced by universities, government agencies at ali levels, and 
private organizations. With some 3,800 separate entries, organized 
under fifty eubiect-matter headings. the book offers what aomara 
to be fair& complete coverage of ;he field. Bath American a,h 
nadian periodicals are included. 

Ca- 

E x a m i n a t i o n  o f  a f e w  of t h e  dozens  of  s u b j e c t - m a t t e r  
categones-accounting, administrative law, alcohol regulations, 
bankruptcy laiv, consumer protection regulations, educational law, 
immigration law, judiciary and the courta, occupational safety, and 
many others-provides an idea of the range of topics which can be 
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encompassed within the label, "legal and l a w  enforcement periadi- 
cals." Under the heading "Military Law" are no less than fourteen 
periodicals, including the Advocate, the Azr Farce Low R e m e x ,  The 
Army Lawyer.  the Navy's JAG Journa!, and the Mditary Law Re- 
cieu. On the law enfoi-cement side are the Army's Military Police 
Lax  Enforcement Journo!, and the Air Force's S e e u n t y  Police Di- 
gest. Privatesector publications include such diverse items as the 
Military Laic Reporter, Shepard's Ytli tary Justice Citattans, the 
L ' m f o m r d  S e m c e  Journal,  and the V.F.W. Wnshington Action 
Reporter 

Each entry includes the title of the periodical, the name and ad- 
dress of its publisher, the names of one or more editors, a descrip- 
tion of the purposes and contents of the periodical, and various sta- 
tistics such as price, circulation, page size, and so forth. 

Facts on File Publicanons is noted for it8 directories and encyclb- 
pedic reference works in a number of specialized fields. Several of 
these publications have been noted in previous issues of the Mili- 
tary Law Reciea. Oxbridge Communications, Inc., maintains an ex- 
tensive data base of periodicals information, and compiled the work 
here noted for Facts on File. 

42. Polmar, Norman, The Ships and Aircraft of the L'.S Fleet (12th 
ed.). Annapolis, Maryland: Naval Institute Press, 1981. Pages: 421. 
Price: $24.95. Three appendices, two indices, addenda pages. Pub- 
lisher's address: Marketing Department, Naval Institute Press, 
U.S..Naval Institute, Annapolis, MD 21402 

This encyclopedic work i8 the late8t of a long series of editions, 
the first of which was published in 1939. Extensively illustrated, it 
describes all the vessels currently available to the United States 
Navy. Exhaustively detailed statistical information is provided. 

The book IS organized in twenty-six chapters and three append- 
ices. The opening chapters are short essays on the state of the fleet, 
fleet organization, and personnel of the Navy. The many problems 
faced by the Navy are discussed, and the prospects for future im- 
provement are evaluated. A glosaary of naval terms precedes six- 
teen chapters setting forth the specifications of all the many types 
of vessels-submarines, aircraft carriers, destroyers, landing craft, 
patrol ships, auxiliary ships, floating dry docks, and others. 

131 



19811 PL'BLICATIOSS RECEIVED 

Chapter 21 7s an essay on naval and marine corps aviation and its 
organization. Numerous types of naval aircraft are described. Chap- 
ters on naval weaponry and electronic systems, including radar and 
sonar, folloir. The text closes with chapters an the Coast Guard and 
the much smaller National Oceanic and Atmospheric Administra- 
tion, their organization, missions, personnel, and equipment. 

The three appendicea explain the system af ship classification, 
provide information about American Ehipyards, and set forth a list 
of all the ships deleted from the rolls of the Navy. An index of ship 
names is provided, followed by an index of letter designations. The 
book closes with updating addenda. The work is  extenrive!.y 
illustrated with photographs and diagrams, and many charts and 
tables are provided. 

The author, Norman Polmar, is a defense consultant specializing 
in naval matters, with many years of experience in research, writ- 
ing, and related work for agencies of the U.S. Navy. He has pub- 
lished many baaks and articles an naval matters, and was formerly 
editor of the United States sections of the annual Jane's Fightzng 
Ships  

43. Redish, Martin H. ,  Federal Jumdietions Tensions in the Alio- 
cation of Judiezal Poxer.  Indianapolis, Indiana: MichielBobbs- 
Merrill, 1980. Pages: xiii, 361. Price: $25.00. Index, table of cases 
Publisher's address: The Miehie Company, Babbs-Memill Law Pub- 
lishing, P.O. Box 7687, Charlottesville. VA 22906. 

This elaborate work provides an extensive review of the law, his- 
tory, and philosophy behind the distribution of power to, and exer- 
cise of that power by, the United States Supreme Court and the 
other federal courts. Emphasis is placed upon contrast and campari- 
son between federal and state CourtS, and a180 between federal 
courts created by Congress under Article I l l  of the Constitution, 
and federal courts created under ather grants of authority. Ques- 
tions of jurisdiction, ~overeigm immunity, and the power to enjoin 
are also discussed. 

The book is organized in eieven chapters. A short introduction 
provides an overview of the book and its contents. This is followed 
by chapter 1, "Congressional Power to Control Federal Court Juris- 
diction." This chapter discusses Article I11 of the Constitution, and 
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the power of Congress to create courts thereunder and to assign to 
and withhold from them jurisdiction over various types of cases and 
other matters. Next comes the second chapter, dealing with so- 
called "legislative courts," courts created by Congress in exercise of 
its authority under provisions of the Constitution other than Article 
111. If the Court of Military Appeals i8 an .4rticle 111 court, it is 
nevertheless true that the service courts of military reviea and the 
various courts-martial are all Article I "legislative courts." 

The third chapter discusses the law of federal question jurisdic- 
tion, the scape of power in the lower federal courts to interpret and 
apply federal law. Chapter 4 considers the power of the federal 
courts to fashion federal common law, i .e. ,  to fill gaps in statutory 
and other pre-existing law through reasoning by analogy and exten- 
sion and otherwise. Several specific areas of law, such as foreign re- 
lations and maritime law, are discussed. 

Chapter 6 focuses on state courts. Specifically, it examines the 
power of state court8 to hear federal c a u ~ e s  of action, their power to 
control actions of federal officers, and their obligation, in some 
cases, to adjudicate federal causes of action. The sixth chapter dis- 
C U S S ~ S  the sovereign immunity of the various state governments 
from suit, and the implications of the eleventh amendment to the 
Constitution, which denies to the federal courts jurisdiction over 
various suit8 against states. Chapter 7 considers the history and 
current status of the famous 1938 decision of the Supreme Court in 
Erie Railroad Y. Tompkins, which in effect required federal courts 
to apply state law in a number of cases in which federal law had pre- 
viously been applied. 

The eighth chapter considers procedural limitations on Supreme 
Court review of state court decisions. Chapter 9 deals with cases in 
which federal courts abstain from deciding cases, usually involving 
uncertain or ambiguous iwm of state law. The tenth chapter con- 
siders the Ant~-Injunction Statute, which generally prohibits feder- 
al courts from issuing orders to stay proceedings in state courts 
This is codified at 28 U.S.C. 0 2283 (1976), BL amended. The elev- 
enth chapter discusses B related matter, the view of the Supreme 
Court that lower federal courts should abstain from interfering in 
ongoing criminal prosecutions in state courts. The book concludes 
with a chapter on removal of civil rights cases from state courts to 
federal courts under the statute at 28 U.S.C. B 1443 (1976). 
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For the convenience of users, the book offers a summary table of 
contents, a detailed table of contents, a table of cases cited, and a 
Bhort subject-matter index. The text  is very extensively footnoted, 
and the notes appear at the bottoms of the pages to u.hich they per- 
tain. 

The author, Martin H. Redish, is a professor at Northwestern 
University School of Law, Chicago, Illinois. A 1970 graduate of 
Harvard Law School, Professor Redish has been a law teacher since 
1973, and practiced law in New York City from 1971 to 1973. He has 
published many articles an civil procedure, jurisdiction, and related 
topics in numerous law reviews and journals. 

Dean Scott Biee of the University of Southern California Law 
Center was co-author of chapter 1, "Congressional Power to Control 
Federal Court Jurisdiction." 

44. Rhode, Grant F . ,  and Reid E. Whitiock, Treatzes of the People's 
Republic of Chzna, 1949-1978' A n  Annotated Compilation. Boul- 
der ,  Colorado: Frederick A. Praeger, 1980. Pages: ix, 207. Price: 
$24.50. Publisher's address: Westview Press, h e . ,  550 Central Av- 
enue, Boulder, Colorado 80301. 

The past ten years have seen much American interest in China, 
its history, people, social organization, and so forth. One product of 
this outburst of interest has been the publication of many books and 
articles. The volume here noted is a sourcebook for scholars inter- 
ested in the foreign relations of modern China. Collected here are 
the translated texts of the thirty-four treaties which have been con- 
cluded by the People's Republic of China with various nations, 
mostly Soviet bloc and Third World states, between 1949 and 1978. 

I t  should be noted that the translators are giving the term "trea- 
ty" a meaning similar ta the restrictive definition employed in 
United States diplomatic practice. A treaty, in this sense, is only 
one of several types of international agreements, and is not the 
most commonly uaed type. The Chinese documents whieh the trans- 
lators are labeling treaties are primarily the most formal interna- 
tional agreements, concluded at the highest levels of government, 
dealing with the most imporrant subjecta, and having the longest 
anticipated duration of any agreements. As is true also af American 
practice, the Chinese have concluded many agreements a t  lower 
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levels. These apparently number at leaat two thousand, and appar- 
ently correspond to American executive agreements and other 
types of agreements that do not require formal ratification by vote 
of the Senate. 

Xost of the treaties reproduced are friendship treaties, relativel3- 
short documents stating lofty principles in very general terms. It 
would be easy for an American to underestimate the importance of 
these document@, which seem to deal with nothing specific or con- 
crete. In Chinese diplomatic practice, such treaties have often been 
considered an essential early Step in relations, preceding the conclu- 
sion of substantive treaties settling boundary disputes, establishing 
rights and duties pertaining to trade and navigation, and the like, 

The remaining treaties, and a f en  agreements below the level of 
treaties. deal with boundaries, commerce, navigation, exchange of 
consuls, and in one case, dual nationality. Of special interest to 
Americans will be the Shanghai Communique, issued in 1972, and 
the Joint Communique af 1979, both dealing a i t h  U.S.-China rela- 
tions. Documents pertaining to Sino-Japanese relations are alm 
presented. 

The book offers a table of contents, various charts providing in- 
formation about the several groups of treaties, and extensive textu- 
al footnotes. Each group af treaties is introduced with a brief note 
explaining China's interest in the subject of the treaties. 

Grant F. Rhode and Reid E. Whitlock are both visiting iectures 
at Tufts University, Medford, Massachusetts. Their work on this 
volume was stimulated by seminars on China conducted at the 
Fletcher School of Law and Diplomacy, Tufts University, and at the 
Harvard Law School. 

45. Rubenstein, I.H., L n r  on Cults. Chicago, Illinais: The Ordam 
Press, 1981. Pages: iv ,  120. Price: $4.95. Paperback. Publisher's ad- 
dress: The Ordain Press, P.O. Box 90, Chicago, IL 60690. 

The work here noted reviews the case law and statutes, bath fed- 
eral and state, affecting fortune-telling, faith healing, and pacifism. 
The author makes clear in his preface that he considers thew three 
phenomena as major social evils, and the sources of problems "of 
p a v e  public concern." All three, he asserts, am largely the prod- 
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ucts of religious zealotry and fanaticism, and must be restricted by 
l a w  

This book is a reprint of a work first published in 1948. The pres- 
ent edition shows few signs of having been updated; most of the 
cited cases, for example, bear dates in the 1940's and earlier. This is 
a misfortune, as there have been developments in all these areas 
over the past thirty years which cast doubt on the present-day cor- 
rectness of many of the author's assertions. For example, though 
such was certainly the Ian at one time, it is impassible to believe 
that today a state could without challenge deny bar admission to an 
otherwise qualified applicant merely because he is a conscientious 
objector (pp, 112-13). 

The book offers an explanatory preface and a detailed table of 
contents. The text is organized in numbered and iettered sections 
and subsections. The work is heavily footnoted, and notes appear a t  
the bottoms of the pages to which they pertain. 

I.H. Rubenatein, the author, was born in 1908. After graduation 
from DePaul Law School, he was admitted to the Illinois bar and 
practiced lau. in Chicago, Illinois. During World War 11, he saw 
service as a combat infantryman with the 30th Division in Europe. 
In 1947, he served as director of the legai department of the Mili- 
tary Government af Okinaaa, and served as a judge on the Superior 
Provost Court there 

46.  Saltzburg, Stephen A , ,  Lee D.  Schinasi ,  and David A. 
Schlueter, .Military Rules of Eridenee Maiiual. Charlottesviile, 
Va.: The Miehie Company, 1981, Pages: xvii, 488. Price: $36.00. 
Index, table of eases, pocket for annual supplement. Publisher's ad- 
dress:  MichieIBobbs-Merrill Law Publishers,  P .O .  Box 7587, 
Charlottesville. VA 22906. 

The Military Rules of Evidence were promulgated as an amend- 
ment to the Manual for Courts-Martial in Executive Order No.  
12,198, dated March 12, 1980, amended in minor respects on Sep- 
tember 1, 1980. Prepared by a Department af Defense-level com- 
mittee, the new Rules are largely based upon the Federal Ruler of 
Evidence, enacted in 1976, except for section I11 concerning exclu- 
sion of evidence, and section V concerning evidentiary privileges. 
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The Military Rules are of great importance to all attorneys who 
practice before courts-martial. 

The organization of the book follows the organization of the Miii- 
tary Rules themselves. The format of the work is similar to that of 
the Federal Rules of Evidence M ~ n u a l ,  prepared in two editions 
and a 1980 supplement by Professor Saltzburg in two editions and a 
1980 supplement by Professor Kenneth R .  Redden of the University 
of Virginia School of Law. That manual was reviewed by Lieutenant 
Colonel Herbert J. Green at 89 Mil. L.  Rev. 96 (summer 1980), and 
briefly noted a t  89 Mil. L.  Rev. 130. The Military Rules of Eui- 
denee  .Manual is the subject of a formal book review published in 
volume 94, the fall 1981 issue of the Military Law Review. 

The book opens with an introduction explaining the purposes and 
use of the  F o r k ,  with background information on the  Military 
Rules, their sources, peculiarities, and practical effects. In the main 
body of the book, the text a i  each separate numbered ru le  is set  
forth, followed by the authors' editorial comments on the rule, and 
then by the official drafters' analysis. The editors' comments are 
generally as extensive a8 the drafters' analysis, or more so. The 
tone of the analysis is impersonal and concentrates on description of 
the sources far each rule in prior Ian. The editors' comments cover 
the range of fact situations contemplated for each rule, discuss 
unresolved iasues and ambiguities, and offer suggestions to counsel 
working under the rules. 

The eleven chapters of the book correspond to the eleven num- 
bered section8 of the military rules. The text of the rules Is pres- 
ented in large type, the editors' comments in medium-sized type, 
and the drafters' analysis in type slightly smaller than that of the 
comments. Rules, comments, and analysis are clearly separated 
from each other by bold face headings. Federal and military cases, 
the Manual for Courts-Martial, and other authorities are extensive- 
ly cited in the text of both comments and analysis. There are no 
footnotes. 

A detailed table af contents and a foreword are provided, in addi- 
tion to the explanatory introduction mentioned above. The baak 
c l o ~ e r  with an extensive table af case8 cited, and a subject-matter 
index. 
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Stephen A. Saltzburg has been a professor of law at the Universi- 
ty of Virginia School of Law since 1977. Located in Charlottesville, 
Virginia, the School of Law is adjacent to the Judge Advocate Gen- 
eral's School. Born in 1945, Professor Saltzburg received his under- 
graduate education at  Dickinson College, and graduated from the 
University of Pennsylvania School of Lax- in 1970. In addition to the 
Federal Rules of Evidence Mnnual already mentioned, Professor 
Saltzburg is the author af several articles on the law of evidence and 
related topics. 

Major Lee D. Schinaai ia an instructor in the Criminal Law Divi- 
sion of The Judge Advocate General's School, Charlottesrille, Va.,  
and Mr. Schlueter, who left the Army in 1981, is a member of the 
professional s taff  a t  the United S ta t e s  Supreme Court .  Mr.  
Schlueter is the author of The Enlistmext Contract: A Cnifoorm Ap- 
proach, published at  77 Xil. L. Rev.  1 (summer 197i), and The 
Court-Mart ia l :  A n  Histor ical  S r r u e y ,  87 Mil. L .  Rev.  129 
(winter 19601, as well as two book reviews at 78 Nil. L. Rev. 206 
(fall 1977) and 84 Mil. L.  Rev. 117 (spring 1979). He has published 
several articles on criminal laiv subjects in The A m y  Lauyer,  the 
monthly companion to the .Militnrg L a z  f ie t iex Major Schinaai 1s 
the author of Military Rules of Etidance. An Advocate's Tool, pub- 
lished at  Dace 3 of the Mav 1960 issue of The Arinu L a s u e r :  and eo- 

Lauyer at 1, January 1981 

47. Sarkesian, Sam C . ,  edltor, Combat Effecttrexess: Cohesion. 
Stress ,  and the Voluntee? A r m y .  Beverly Hills, California: Sage 
Publications, Inc., 1960, Price: $20.00 (hardcover); $9.95 (paper- 
back). Pages: 305. Bibliograph>-, index, Publisher's addreaa: Sage 
Publications, h e . ,  276 South Beverly Drive. Beverly Hills, CA 
90212, 

This collection of eight essays examines the current debate on the 
volunteer Army and discusses nays and means of measuring its 
combat effectiveness. Acknowledging that the only completely cer- 
tain meamre of effectiveness is a unit's performance in actual com- 
bat, the authors discuss a variety of subjective and objective meth- 
ode and criteria which might be used short of that ultimate test. 
The general conelusion or thrust of the book is that merely quanti- 
tative measures, which have been heavily relied upon in the past, 
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do not provide an adequate indication of combat effectiveness. The 
matter i s  seen to be one of great complexity, requiring that an ef- 
fort be made to consider a number of subjective factors which, if dif- 
ficult to measure or even define, are nonetheleas vitally important 
elements in a unit's ability 10 fight and n i n .  

The essays are grouped m three parts. The first group, "The Di- 
mensions of Combat Effectiveness," eoncentrates an defining the 
problem and reviewing measurement techniques used heretofore. 
The Vietnam experience is discussed. In the second part, "Society 
and the Profession," problems af ideology and civilian perception of 
military careen& are discussed. The scope of the concluding sec- 
tian, "Leaders and Soldiers," is suggested by the titles therein, 
"The Will to  Fight," "Military Staying Power," and "The Potential 
for Military Disintegration." 

The essayists are primarily from the academic community, and 
some have backgrounds in military service to varying extents. The 
editor, Sam C. Sarkesian, is a professor and chairman of the De- 
partment of Political Science at Logola University of Chicago. He is 
a retired Army officer and has written B number of books and arti- 
cles concerning the military ab part of American society 

The book here noted 1s volume 9 in a series called the Sage Re- 
search Progress Series on War, Revolution, and Peacekeeping. Pre- 
vious numbers in this seriea have dealt with topics such as the role 
of the reserves; military unions; the current Japanese military sys- 
tem; military government m Latin American countries; and related 
topics. Sage is a sacial science publisher and has a branch in London 
as s.eil as California 

48. Sehwartz, Max, and Neil Forrest Sehwartz, Engineenng E m  
dence Few York, N.Y.:  MeCraw-Hill Book Company, 1981. Pages: 
xxiii, 497, Price: $60.00 plus $2.00 for postage and handling. Five 
appendices, tables of authorities cited, index. Publisher's addresr: 
Shepard'slMcGraw-Hill, P.O. Box 1235, Colorado Springs, CO 
80901. 

Contract litigation continues to be an important area of the law, 
involving ever more complex teehnicai issues and ever larger sums 
of money. Government contracts tend to be fruitfui sources of litiga- 
tion, and are the Subjects of cases processed by the Armed Services 
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Board of Contract Appeals, the various other administrative boards 
af contract appeals, the United States Court of Claims, and oeca- 
sionally other boards and courts. The government contract attorney 
may often find himself or herself bewildered by the mountains of 
specialized technical evidence that accumulate in so many govern- 
ment contract cases. While there is no substitute for patiently mas- 
tering the facts of each particular case, a treatise on technical evi- 
dence in general may often help in organizing one's effort. 

The work here noted was prepared by a father-son, engineer- 
lawyer team. Presented are information about the various types of 
engineering, technical terminology and symbols, discovery tech- 
niques for the trial attorney, and descriptions af the use of expert 
testimony and other types of evidence at trial. Four major types of 
cases are discussed, products liability, construction, catastrophes 
and natural disasters, and transportation accidents. 

The book is organized in ten chapters, whose text is divided into 
numbered sections. A highly detailed table of contents is provided. 
Five appendices set forth information about government regula- 
tions, a list of sources of expert witnesses, and a glossary of e n s -  
neering terms and symbols. The volume closes with tables of cases 
and statutes cited and a subject-matter index. The text is moder- 
a te ly  footnoted and inciudes many diagrams,  formulae, and 
checklists. A pocket is included in the back cover for updating sup- 
plementntian. 

Max Schwartz is a civil and mechanical engineer ,  and Neil 
Forrest Schwartz is a member of the California bar. The volume 
here noted is one number in the McGraw-Hill trial practice series. 

49. Shufeldt, Henry H., Captain, and Kenneth E. Newcomer, The 
Calculator Afloat. A Manner's Guzde to the Electronic Calculator 
Annapolis, Md.: Naval Institute Press, 1980. Pages: x, 226. Price: 
516.95. Bibliography, index. Publisher's address: Marketing De- 
partment, Naval Institute Press, U.S. Saval Institute, Annapolis, 
MD 21402. 

This highly technical manual is intended for use by the navigator 
and other professional mariners with a good working knowledge of 
trigonometry and algebra. The book explains how to use a scientific 
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calculator, of pocket size or larger, to solve a great variety of com- 
mon navigational problems and other problems with mathematical 
solutions which are commonly faced by sailors. Problem-solving 
techniques are abundantly illustrated by means of formulae, dia- 
grama, charts, and tables on virtually every page. 

The work here noted is based an a book called Sl ide  Rule for the 
.Manner. published in 1972. The authors explain that the electronic 
calculator, faster and more accurate than a slide rule, had tended to 
replace that tool. The same formulae apply to both slide rule and 
calculator, but have in part been restated for use with calculators, 
sometimes with keying instructions. The authors observe that cal- 
culators vary too much for extensive keying information to be me-  
ful Accordingly, the user of the manual must make his or her own 
translation of the book’s inatructions into a form useable with a par- 
ticular calculator. 

The book is organized in six chapters, dealing with inshore and 
offshore navigation, a great variety of celestial observations and 
computations. and various other computations not directly affecting 
navigation. A detailed table of contents, explanatory foreword, bib- 
liograph?-, and rubject-matter index are provided, in addition to 
many tables and charts scattered throughout the text. Footnotes 
are not used; citations are presented in the text. 

Captain Henry H. Shufeldt is a retired naval officer and is pres- 
ently a consultant to the firm of Weeme and Plath, Inc., engaged in 
designing and developing navigational instruments. He has pub- 
lished B number of writings, chiefly on celestial navigation. Mr. 
Kenneth Newcomer, an electrical engineer by training, has been 
employed by the Hewlett-Packard Company, makers of computers 
since 1978. He has mi t t en  many navigation programs far advanced 
computers. He %\-as formerly employed as a radio engineer at the 
Jet Propulsion Laboratory of California Institute of Technology. 

50. Trullinger, James Walker, Jr., Vt l lage  at Wnv.  A n  Account of 
‘ r t n a m  New York City, N . Y  : Longman, Inc., 
, 23;. Price. $17.50. Bibliography, index. Publish- 
gman, h e . .  ATTN: College Division, 19 W. 44th 

Street, New York, S.Y. 10036. 
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This book is a study of one Vietnamese village and how its social 
structure, economy, and political life were affected by several dec- 
ades of intermittent conflict between revoiutionary elements and 
the French, Americans, and Vietnamese government officials. The 
author's purpose is not so much to discuss viliage life in general, as 
to focus on the details of life in one particular village, as a means of 
showing in a particularly vivid manner the massive impact which 
the long conflict had on the people. The village chosen is called My 
Thuv Phune. and is in the vicinitv of the old roval capital af Hue, in " _  " .  
central Vietnam. Many other villages might have served equally 
well; this one was typical. 

The author's main point is that the presence of foreigners-the 
French, the Japanese for a short time, and the Americans-and 
their efforts at moderization of Vietnamese society, led to destruc- 
tion of traditional values and the social fabric in the village. This 
contributed to the development of the revolutionary movement and 
in the long run made its success inevitabie. Westerners working in 
Vietnam generally failed ta understand or sympathize with the 
needs and aims of the Vietnamese people, preferring instead to  in- 
undate them with material resources, projects, and heavy-handed 
advice. 

The author of the book was opposed ta American intervention in 
Vietnam. A foreword was written by former Senator Eugene J .  
McCarthy. The author was a refugee relief worker in Danang from 
1969 to 1972, and returned to Vietnam for a few months in 1974 and 
1976 to study the village which is the subject of this baak. 

The work i8 organized in thirteen chapters, providing background 
information about the village and early European coloniai ventures 
in the area, with the development af Viet Minh influence. Various 
phases of the revolutionary struggle and its effects on the village 
are recounted in chronological order from the villagers' point of 
view. Interviews, descriptions of family activities and problems, 
and comments of American and Vietnamese officials are provided. 
Maps and pictures are provided. Footnotes are collected at  the end8 
of the chapters. There is some use of charts and statistics. A table 
of contents, bibliography, and subject-matter index complete the 
work. 
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61. Van Slyek, Philip, Strategies f a r  the 1980s. Lessons of C u b n ,  
Vietnam, nnd Afghanistan. Westport, Connecticut: Greenwood 
Presa, 1981. Pages: m i ,  108. Price: $19.9;. Foreword by Senator 
Daniel P. Moynihan. Bibliography, index. Publisher's address: 
Greenwood Presa, 88 Poet Road West, P.O. Box 5007, Westport, 
CT 06881. 

I t  seems to be generally accepted that the American defense es- 
tablishment has deteriorated significantly during the past decade or 
so. Mr, Van Slyck discusses the causes for this deterioration, and 
pinpoints the Soviet invasion of Afghanistan as the event which has 
finally stimulated general public awareness of the problem and a 
popular demand for its solution. While restoration of our military 
proiress is an important part of the solution, the author feel8 that 
development of a suitable, broadly supported foreign policy ia at 
least equally important. He argues for resumption of the draft, with 
alternative service options. Concerning foreign poiiey, Mr. Van 
Siyek is less specific, raying that Americans must regain confidence 
and trust in themselves before they can expect t o  regain the eonfi- 
dence and trust of the world. 

The book offers a detailed table of contents and a foreword bj. 
Senator Daniel P .  Moynihan. The text is organized in S I X  chapters, 
with further division into titled sections. Footnotes are collected at 
the ends of the chapters. A bibliography and subject.matter index 
conclude the work. 

The author, Phiiip Van Slyck, is a public affairs writer, editor, 
and consultant in the area of United States foreign policy. He is 
chairman of the executive committee of the board of trustees of 
Freedom House, described further below Mr. Van Siyck has also 
published a work entitled "Peace. The Control of National Power." 
The book here noted is sponsored by Freedom House, and bears the 
SerieB designation, "Studies in Freedom, So. 1. 

Freedom House, organized in 1941, describes itself as "a national 
nongovernmental organization . . . that seeks to strengthen free in- 
Stitutions in the United States and abroad." One af Its major activi- 
ties is the eonduct af the year-round Comparative Survey of Free- 
dom, "assessing the level of political rights and civil liberties in 
every country and territory." Freedom House publishes a bimonth- 
ly current affairs magazine and a yearbook. The organization pub- 
lishes writings of political dirsenters living under oppressive re- 
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gimes where free expression is curtailed. Research is conducted on 
questions of public policy, and advisories are issued setting forth 
the results 

62.  Wasserman, Paul,  and Gita Siegman, ed i to r s ,  Consumer 
Sourcebook (3d ed.). Detroit, Michigan: Gale Research Company, 
1980. In two volumes. Pages: Val. 1, xiii, 783; "01. 2, vi, 784-1481. 
Price: $78.00. Indexes. Publisher's address: Gale Research Compa- 
ny, Book Tower, Detroit, MI 48226. 

This monumental work should be an invaluable research tool for 
activist consumer8 and consumer-rights organizations, I t  provides 
descriptions of hundreds of organizations, governmental agencies, 
and books and periodicals which provide consumer information of 
every conceivable sort. In addition, the greater part of the work is a 
list of addresses for firms or companies which make or distribute 
consumer goods and service8, 

The publication here noted is a third edition, greatly expanded 
over previous editions to reflect the establishment of many new con- 
sumer organizations and agencies in recent years, the outgrowth of 
the consumer rights movement. The two volumes are quite large, 
with pages measuring 844 inches by 11 inches. A simple, easy-to- 
read typeface is used, and page and entry layout contribute further 
to the readibility of the text. 

The Sourcebook i8 organized in six sections. The first five sec- 
tions are presented complete in volume 1. The long sixth section, 
company addresses, Btarts in the first volume and fills the second. 
Section I describes and provides addresses for several hundred fed- 
eral, state, county, and city governmental organizations which pro- 
vide information to or otherwise aid consumers. The second section 
provides similar information about many types of non-governmental 
consumer organizations, organized according to subject-matter area 
of interest, such as energy, health, law, safety, and eo forth. 

Radio and television network programs and spdicated newspa- 
per columns are described in Section Three, "Media Services." In- 
cluded also are consumer assistance program8 and departments 
maintained by networks, stations, and newspapers. The fourth sec- 
tion is a bibliography which lists hundreds of publications, including 
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periodicals and audiovisual materials, which provide advice to or 
are oriented toward the consumer. 

The fifth section consists of indexes listing the publications and 
organizations which are described 111 the earlier sections. Section 
Six, the heart of the Sourcebook, is a lengthy directory of approxi- 
mately 17,000 firms, large and small, which provide a great variety 
of consumer goods and services. Product brand names are provided 
as well. 

The editors are members of the staff of the Gale Research Com- 
pany, publisher of the work here noted. The Gale firm has produced 
a number of specialized directories, among them the Gouervment  
R e s e a ~ c h  Centers Dtree iory  noted elsewhere in this publication 
noted section 

53. West Publishing Company, West's Milztary J u s t t e e  Diges t .  St. 
Paul, Minnesota: West Publishing Co., 1960. Pages. 454 (Issue KO. 
1). Paperback. Table of cases.. Publisher's addreas: West Publishing 
Company, 50 West Kellogg Boulevard. P.O. Box 3526, St. Paul, MK 
b5165. 

Since 1978, West Publishing Company has published West's 
targ Justice Reporter, successor to the Cowt-.Martm/ Reports. 
which was pubhshed by the Lawyers Co-operative Publishing Com- 
pany through volume 60 (1974-1975). The RPporter has been pub- 
lished through volume 9 in  hardcover, and is available in advance 
sheet form through part of volume 11. West's neir-Dtgest le an iner- 
itable development, corresponding to  the Cztators arid I2ide.i ac- 
companying the Court-.Mnrtiol Reports 

The firat issue of the Digest, No.  1. bears the date of July 1980 
and covers cases reported in the first eight volumes of the Reporter. 
The book opens with a table of the case8 digested, which is followed 
by a descriptive-word index which relates topic headings to West's 
key numbers. The case digests themselves come next, preceded by 
an analysis, or outline, listing the topic headings in numerical order 
by key number. Approximately 2,000 decisions of the Court of Mdi- 
tary Appeals and the service courts of military review are digested. 

54. Williams. Jay R , Effects of Labeling lire "Drug-Ahvaer". A i l  
Iriqusry Raekville, h r y l a n d :  National Institute on Drug Abuse, 
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1976, Pages: v,  39, Price: $4.00 (paperback); 52.25 (microfiche). Bib- 
liography. Far   ale by National Technical Information Service, 
Springfield, VA 22161. Publisher's address: National Institute on 
Drug Abuse, 11400 Rockville Pike, Rockville, MD 20852. 

This essay is probably of more historical than practical interest at 
the present time. In the early 1970'8, scientists of the National In. 
stitute on Drug Abuse were concerned that labeling of adolescent8 
as drug-abusers might cause them to use drugs even mare, and to 
turn to other types of crime as normal avenues for restoration of 
self-esteem mere closed off 02- a t  least perceived to be so. The essay 
presented in the pamphlet here noted was commissioned by the 
lntitute in an effort to determine whether an elaborate research 
project an drug-abuser labeling should be undertaken. 

The author notes that labeling can indeed have important effects 
on self-esteem, but that, in the caje of drug use or abuse, the as- 
sumptions summarized above are of doubtful validity. Drug use is 
now so commonplace, and peer group suppart for the adolescent 
drug user ia eo great, that apprehension by the police and official la- 
beling as a drug-abuser are as likely as not to have a paiitive effect 
on self-esteem. The Institute accepted this conclusion and decided 
not to do further research on the problem of labeling. 

The book is organized in twelve short chapters. An explanatory 
foreword is provided, together n i th  an extensive bibliography. GI- 
tations are given in the text. 

The author, Jay R. Williams, Ph.D., war associated with the Re- 
search Triangle Institute in North Carolina when this study was 
originally prepared in 1973, and when the version here noted was 
published in 1976. The National Institute on Drug Abuse is an agen- 
cy of the U.S. Government,  located within the  Alcohol, Drug 
Abuae, and Mental Health Administration, of the Public Health 
Service, within the U.S. Department of Health and Human Serv- 
ices. 

55, Y'Blood, William T.,  Red Sun  Sett ing.  The Battle q f t k e  Phil- 
zppzrie Sea Annapolis, Maryland: U.S. Naval Institute, 1981. 
Pages: ai, 267. Price: 518.95. Maps, glossary, four appendices, bibli- 
ography, index. Publisher's address: Marketing Department, Naval 
Institute Press, U.S. Naval Institute, Annapolis, MD 21402. 
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The Battle of the Philippine Sea took place in June of 1944, west 
of the islands of Guam, Rata, Tinian, and Saipan. I t  was one of the 
greatest naval aircraft battles of World War 11. Though considered 
an American victory, the conduct of this battle is still a subject of 
controversy among military historians. The American commander, 
Admiral Raymond A. Spruance, kept hi8 fleet an the defensive, 
thinking that he had to do 30 in order to protect certain American 
transport vesseIs. Mr. Y'Blood reviews the strategy of the entire 
battle from the point of view of both the Japanese and American na- 
vies, and concludes that Admiral Spruance was in error. The Japa- 
nese, he argues, nere interested primarily in attacking American 
aircraft carriera, and if the American fleet had engaged the Japa- 
nese more aggressively the subsequent Battle of Leyte Gulf might 
have been avoided. 

Mr. Y'Blood's conclurions are of c o u r ~ e  hindsight almost forty 
years after the event. If Admiral Spruance in fact choae the wrong 
course of action, it is still open to question whether he could have 
known enough of Japanese intentions to have made a better choice. 

The book is organized in eight chapters. describing the battle in 
great detail from the point of view of the sailors and airmen who 
fought i t .  A preface, glossary of terms, table of contents, and ex- 
planatory introduction are provided. Many illustrations and maps 
are included. Four appendices list the ships and aircraft unit8 of the 
two navies participating in the battle, and provide statistic8 on the 
search-and-rescue missions and attack sorties carried out by the 
American farces. Footnotes are collected together near the end of 
the book. A bibliography and a subject-matter index conclude the 
book. 

The author, Mr. William T. Y'Blood, is a commercial pilot, flying 
747's for Continental dirlinea af Denver, Colorado. He is an enthu- 
siastic student of military history, especially World War 11. He has 
published a number of articles on the history of aviation. 
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ISDEX FOR VOLUME 93 

I. INTRODUCTION 

This index follows the format of the cumulative indices which 
were published as volume 91 (winter 1981) and as volume 81 bum- 
mer 1978) of che Mzlztary Laic Reiliew Those indices are supple- 
mented in volume 92 (spring 1981) and succeeding volumes. 

The purpose of one-volume indices is threefold.  F i r s t ,  t he  
subject-matter headings under which iuntmgs are classifiable are 
identified. Readers can then easily go to other one-volume indices in 
this series, or to the cumulative indices, and discover what else has 
been published under the Same headings. Second, new subject- 
matter headings are most easily added, volume by volume, as the 
need for them arises. Third, the volume indices are a means of 
starting the collection and organization of the entries which will 
eventually be used in ather cumulative indices in the future. This 
will save much time and effort in the long term. 

This index 1s organized in fire parts, of which this introduction is 
the first. Part  11, beiow, is a list in alphabetical order of the name8 
of all authors whose writings are published in this volume. Part 111, 
the subjectmatter index, 18 the heart af the entire index. This part 
opens n i th  a list of subjectmatter headings newly added in this 
volume. I t  is followed by the listing of articles in alphabetical order 
by title under the various subject headings. The subject matter 
index is followed by part IV, alist  of all the writing8 in this volume 
in alphabetical order by title. 

The fifth and last part of rhe index ia a baak review index. The 
first part of this an alphabetical list of the names of all authors of 
the books and other publications which are the subjects of formal 
book reviews published in this volume. The second part of the book 
review index ia an alphabetical list of all the reviews published 
herein, by book title, and also by review title when that differs from 
the book title. Excluded are items appearing in "Publications Re- 
ceived and Briefly Noted," above, which has its own index. 

All tities are indexed in alphabetical order by first important 
uord in the title, excluding, a, an. and the .  
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In general, writings are listed under as many different subject- 
matter headings aa possible. Assignment of writings to  headings is 
based on the opinion of the editor and does not necessarily reflect 
the v i e w  of The Judge Advocate Geoeral's School, the Department 
of the Arm>-, or any governmental agency. 

11. AUTHOR INDEX 

Charoonbara, Suthee, Lieutenant Colonel, The O ~ ~ g a n i -  
mizm o f  Military Courts  z n  Thailond . . . . . . . . . . . . .  93/25 

Korsworthy, Levator, J r . ,  Majar, 0 
tis' The Judge Advocate's Respon 
c le  82 of Protocol I to the Genecn 

Park, Percival D., Major, International and C o m p o r a -  
t w e  Lax  Sympast im . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/E 

Park, Perciral D., Major, Professional Writing Award 
f o r l g 8 0  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/1 

Schempf, Bryan H , Major, Lau,yar's Lauyer.  The L7fe 
q j  John W. Datis.  a rei.ieic qf n book by William H 
Harbaugh . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/81 

Strachnou., Amnon, Lieutenant Colonel, The Eselusion- 
ary Rule: Conipadson of I s m e l t  and L'mled States 
App7oaehes.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/61 

111. SUBJECT IKDEX 

4 .  S E W  HEADISGS 

ADVISOR, LAW OF WAR 

ALUMNI ASSOCIATION BOOK REVIEWS 

BAR ASSOCIATIONS 

WRITING AWARD 
COMPARATIVE LAW 

ASSOCIATION, JUDGE SYMPOSIA 
ADVOCATES 
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EXCLUSIONARY RULE PROFESSIONAL WRITISG 

HUMAS RIGHTS 

ISTERKATIONAL AND 

AWARD 

PUBLICATIONS NOTES 

COMPARATIVE LAW REVIEW OF MILITARY 
SYMPOSIA LAW AND THE LAW OF 

WAR 
INTERNATIONAL SOCIETY 

FOR MILITARY LAW AND 
THE LAW OF WAR 

REVUE DE DROIT PENAL 
MILITAIRE E T  DE DROIT 
D E L A G U E R R E  

ISRAELI LAW 
RESPONSIBILITY, JUDGE 

JOURNAL, JUDGE ADVOCATE 
ADVOCATE 

SOCIETE IXTERNATIONAL 

JOURNAL MILITAIRE ET DE DROIT 
JUDGE ADVOCATE DE DROIT PENAL 

D E L A G U E R R E  
JUDGE ADVOCATE 

RESPONSIBILITY SOCIETY, 
INTERNATIOKAL, FOR 
MILITARY LAW AND THE JUDGE ADVOCATES 

ASSOCIATIOS LAW OF WAR 

LAW OF WAR ADVISOR 

SEWSLETTER, J.A.A. 

ORGANIZATIOS FOR INTERNATIONAL AND 
BATTLE COMPARATIVE LAW 

SYMPOSIA, COMPARATIVE 
LAW 

SYMPOSIA, 

PROFESSIOSAL THAILAND, LAW OF 
ASSOCIATIONS 
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111. SUBJECT INDEX 

B. TITLES 

- A  

ADMISSION OF EVIDENCE 

Exclusionary Rule Comparison of Israeli and United 
States Approaches, by Lirateaant  Colo,iel A m n m  
Sli.nschmii . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/67 

ADVISOR, LAW OF WAR (new heading) 

Organization for Battle: The Judge Advocate's Respon- 
sibility Under Article 82 of Protocol I to  the Geneva 
Conventions, by Major. Leiator Soisieo,thy. Jr .  . . . . .  9319 

ADVOCACY 

Lawyer's Lawyer: The Life of John R. Davis, a book by 
William H.  Harbaugh. rai'iewsd by . M a w  Brran H .  
Sehempf .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/81 

AGREEMENTS. INTERSATIOKAL 

Organization far Battle: The Judge Advocate's Respan- 
sibility Under Article 82 af Protocol I to the Geneva 
Conventions, bg Major  Lerotor Xorsicorlhg, J T .  . . . . .  93/9 

Societe Internationale de  Droit Penal Militaire et de 
Droit de la Guerre, Reeueila, Septiente Cangres Inter. 
nationole, San Rerno, 26-28 Septembre 1976,  Lee 
Drotts d e  I'Homrnr d a m  Irs Forces Annees (Publica- 
tions Note No 20, Vol. 92) . . . . . . . . . . . . . . . . . . . . . . .  92/172 

ALUMNI ASSOCIATIOS WRITING AWARD (new- heading) 

Professional Writing Award for 1980, by Major Perewal 
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APPEALS 

Organization af Military Courts in Thailand, by Lieuten. 
ant  Colonel Suihee Charoonbara..  . . . . . . . . . . . . . . . . . .  53/25 

APPEALS, COURT-MARTIAL 

Organization of Military Courts in Thailand, by L~euten- 
ant Colonel Suthee Charoonbara , ,  . . . . . . . . . . . . . . . . . .  93/26 

APPELLATE REVIEW 

Exclusionary Rule: Comparison of Israeii and United 
States Approaches, by Lzewtenani Colonel Arnnon 
Strasehnolc ........................................ 93/57 

Organization of Military Courts in Thailand, by Lieuten- 
ant Colonel Suthee Charoonbara .................... 93/26 

ARMY, COMMAND RESPONSIBILITIES WITHIN 

Organization for Battle: The Judge Advocate's Respon- 
sibility Under Article 82 of Protoeoi I to  the Geneva 
Conventions, by .Major Levator ,Vorsworthy, Jr. , . , , . 9315 

ASSOCIATIOS, JUDGE ADVOCATES (new heading) 

Judge  Advocates Association and COL Myron L .  
Birnbaum, USAF-Ret., editor, J.A.A.  X e r s l e t t e r  
(Publications Nore No. 23, Vol. 93) . . . . . . . . . . . . . . . . .  931114 

AWARD, WRITING 

Professional Writing Anard for 1980, by Major Pereivol 
D Pork ........................................... 9311 

AWARDS 

Professionai Writing Award for 1980, by Major Pereieal 
D. Park . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  9311 
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BAR ASSOCIATIONS (new heading) 

Judge  Advocates Asaociation and COL Myron L .  
Birnbaum, USAF-Ret., editor, J.A.A.  SeiLsIe t ter  
(Publications S o t e  No. 23, Vol. 93) . . . . . . . . . . . . . . .  931114 

BIOGRAPHY 

Lawyer's Lanyer:  The Life of John W. Davis, a book by 
William H. Harbaugh, w z ; e t ! e d  by Maior B r y a n  H 
S e l i e m p f . .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/81 

BOOK REVIEWS 

Judge  Advocates Association and COL Myron L .  
Birnbaum, L'SAF-Ret., editor, J .A .A.  S e i c s l e t t e r  
/Publications .Vote 40. Zu'. Vol 931 . . . . . . . . . . . . . .  931114 

Lawyer's Lawyer: The Life af John W. Davis, a book by 
William H. Harbaugh, rewewed by M a j o r  Bryan H .  
Sekempf  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/81 

Societe Internationale de Droit Penal Militaire et de 
Droir de la Guerre, Recueils, S e p t t s m e  Corigres Inter -  
nationale. San  Rema,  23-28 Septernbie  1076, Les 
Drozfs d e  I'Hiomme dens 11s Forces Anneee (Publica- 
tions So te  No. 20, Vol. 92) . . . . . . . . . . . . . . . . . . . . . .  921172 

- C  

CASONS OF ETHICS 

Lauyer'a Lawyer: The Life of John W. Davis, a book by 
William H. Harbaugh, i.erzeia~ci by .Mapi. Bryan H 
Seirempf .  . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .  93/81 
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CIVIL LITIGATION 

Lawyer's Lawyer: The Life of John W. Davis, a book by 
William H. Harbaugh, reviewed by Major B y a n  H .  
Schempf, .......................................... 93/61 

CIVIL RIGHTS 

Societe Internationale de Droit Penal Militaire et de 
Droit de la Guerre, Recueils, Septieme Congres Inter- 
netionale, San Remo, 1 5 4 8  Septembre 1976, Les 
Droits d e  I'Homme dons les Forces A m e e s  (Publica- 
tions Note No. 20, Vol. 92) ......................... 92/172 

CIVILIANIZATION OF MILITARY JUSTICE 

Exclusionary Rule: Comparison of Israeli and United 
States Approaches, by Lieutenant Colonel Amnon 
Straschnow ........................................ 93/67 

CIVILIANS, PROTECTION OF 

Organization far Battle: The Judge Advoeate'a Respon- 
sibility Under Article 82 of Protocol I to the Geneva 
Conventions, by Major Levator Norsworthy, Jr . . . . . .  9319 

CODE OF PROFESSIONAL RESPONSIBILITY 

Lawyer's Lawyer: The Life of John W. Davis, a book by 
William H. Harbaugh, reviewed by Major Bryan H. 
Sckempf ........................................... 93/81 

CODIFICATION OF LAW OF WAR 

Organization for Battle: The Judge Advocate's Respon- 
sibility Under Article 82 of Protocol I to the Geneva 
Conventions, by Major Levator Norsworthy, Jr .  . . . . .  9 3 9  
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CONMAND RESPOKSIBILITIES 
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