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19821 ACCOUNTABLE OFFICERS 

T H E  R O L E  OF C E R T I F Y I N G  A Y D  D I S B U R S I N G  
O F F I C E R S  IN G O V E R X M E N T  C O N T R A C T S *  

by MajorJames F. Nagle, Jr.** ' 

S t d i e s  of federal government procurement qRen focus on the con- 
tracting oflxer and his or her duties and responszbilitas. Of consider- 
able practical impodanee thongh o f i n  qnared are the offtcelals who 
oetually pay a contractor's invoiees. These q f / i i o l s  are the eedzfying 
offieer, who confirms that money i s  tn f't o w d  by the goveniment, 
and the disbursing officer, who wsues the cheek. In the milttary s e n -  
ices, the same persaa of in  p e r f o m s  the duties of both positions. 

After providing historical background information, .!4r?jorNagle e x -  
platns the relationship of the disbwsing and e e l t h i n g  oflicem Loith 
the contracting offtcer, prio. to c o n t m t  award, during contract pe?. 
f o m a n c e ,  and following completion of perforname. The problem of 
liabilzty fo. em lie or^ payments LS dtscsssed, together with methods 
foior the respansible off ier  to obtain rel~e. f fmm laab~lity. 

Major Nugle obsoves  that liability is c e n ~  mrely imposed. He ar- 
gues that, m t h  the current immense volume of automated g m a m e n t  
transactions, It makes no practical Sense to subject disbursing officers 

-The apinioni and conciuiions expressed in thia arfrele are those of the author and do 
not neeeeseanly represent the IIWS of The Judge Ad\aeare Genera3 Sehml, the De 
panmenr of the A m y ,  or any other governmental agency Thls a i d e  is bhied upon B 
thesis aubmtred by the avlhar in p m i d  ssri8facUm of the requiremenli for the LL P 
degree at Gwrpe Washmgron University, WaJhmgran. D C.. durinp academe sear 

70th Judge havacate Off]& Basic Ciume, Deeemt;er 1913; the Conrraet Aftor- 
neys Course, 1978, and the Judge Advocate Offleer Advanced Correspondence 
Course November 1979 Xember af the Bars of the Sv~reme Court af N s r  Jer. 
sex, the United Stater Court of Military Appeals, t h e  Umred Sfstes Supreme 
Court, aqd the United States Courf of Ciama. 

M n o r  Xarle is  the author af Inronsafant Defenses tn Cnmtnai Cases. 92 Mi. L 
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to the n s k  of linbilzty H e  mggesb fudie,. that the cert<fyi.y oflzee, 
function is obsolete and should be abolished. 

I. INTRODL!CTIOiX 

Money d o z e  sets the uor ld  i n  m o t m  1 
This quotation 1s as appropriate today as when it i i a s  fuit  written, 

oyer 2,000 years ago. It 1s especially applicable to government con- 
tracts. Eiions are constantly made to purchase goods and services at a 
reasonable price whsh also protides sufficient profit mentire to un- 
leash the cantractois creative and technological energ?- 

Given such a maxim and its relevance to Government contracts. It 
might be assumed that those o f f i d s  uho  control the money of the 
various depanments and agencies w u l d  hare exceptional prommenee. 
axesome authority, and aven,-helming yes 
the procurement process. Such E not exact1 

Theae mdimduals who control the purse s 
officers and disbursing officers. Wlile more detailed definition.; will be 
developed and explained later, suffice it to sag that certfiyng officers 
are those officials nho validate the fact that a certain 
to a specific payee by the United States. Disbursing o 
who, based on this certification, issue the check or o 
paSment to the 

All agencies and departments hare cenliym 
agencies, however. do not do their own dis 
once the cenifying offmr certifies a voucher, 
Reglonal Disbursing Office of the Department of Treasury for 
p a ~ m e n t . ~  

I llaxm 656 of Pub 

rernmeif 2-16 '197 

r Cseu.sr Ro. 6M 12d Rev Jan 9 19i4> 
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The Department of Defense, Postal Service, United States mar- 
shals, and certain other governmental entities do their  own 
disbursing.B In these departments, the certifying and disburslng func- 
t m 8  are oRen combined or vested in one person, usually called the 
disbursing affEer or fmance officer.' Such disbursing officers muat 
render detailed monthly amounts of those transactions LO the Treasury 
Deparrment and must follow Treasuq regulations and uthze Tmasury 
forms to provide mame uniformity to Government-wide financial man- 
agement and arcountmg.8 

Some generai observations are appropriate at this pomt to introduce 
and explain the n a t m  and function of these offmals. Despite their es- 
sential role in the pmcurement process, these officers haw labored m 
relative obscurity. 

While much has been written about the procurement role of the con- 
trartlng officers 02- the auditor,1° for example, precious little has been 
written regardmy certifying and disbursing officers.11 More attention 
has been paid recently to these officials because of technological ad- 
vances.12 Stated bluntly, the advent of the computer and the explosive 
gmwth of the federal bureaucracy smce World War I1 have over- 

~- 
'See i i oh  4, szpm Sei nlm Pub L No 66-31. Act o f Y q ,  26. 1959, 73 Stat. 60 [Gar- 

emment Prmling Offrel ,  Pub L No 1 - 3 4 0 ,  .kt of Mareh 15, 1966, 12 Stat. 34 (Poar 
O f f d  

'See Mle 2 ,  s v p  
lSec text  between notrs Ziz and 243. inAa 
# S e e .  s y , Chisman & Hams. T k  Conlrwli, y O n m r  X M  Autho~Jy la del and Hia 

Ditty io Act fndepndpntly. i o  Dick L Rev. 333 I19661 
LOSee. r g , Howell, Tk Role o f t k  Go. 

63 Ky L. J 141 (1W). 
I ' T k  mai l  amount of shalarly attention 

form of deetmns m anic l e~  dealmgiriththe 

W a s h  L Rev 349 

of the M l l i l v y  Disbwrmg O f f e r  (196s) hlr. Itnyre i as a rfudenf at the George l a a h -  
mgton University &ha1  of Lar a k n  he iubmicfed this p a p r .  

Llveh more ~ m p o m n t  1s B study released by the Joint Financial Managemem 
Improvement Program I" June 1980, entitled Assuring Accurate and Legal 
Payrnenrs-the Raler of Csn i fymg Offieeri m the Federal Gorernment [heremaft-  
e r ~ i c e d  arJFMIP Study1 The stud? g r a u p r a ~ c o m p r i s e d  of officials from v a r i o u ~  

led the role a f  eenifying officers m financial man- 
d IO confrsetsl from B managerial and aeeavnting 
Isr reporti uili  be discussed m more detai l  beloa 
MS. Comp Gen B-101021. l i e n  Methods Needed for 

ompmem 17 60% 197:) [hereinafter ci ted as N e r  
Methods1 
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whelmed the traditional concepts of rhe roles rheae officials must play. 
These traditional concepts and the Ikeiy changes in the roles the) rep- 
resent will be discussed belaiu. 

Despite their relative obscurity in the general literature, the certi- 
fymg and disbursing officers have awesome authority. They are not 

of the contracting officer On the contrary, they 
ndependent of him in order to form a system of 
to aroid improper or illegal payments They 

have the authanry to decide unilaterall) that a paynent 1s improper, 
and t o  refuse to certify or disburse payment. Enless they can be per- 
suaded by agency officials to alter their decisions, the contractor is 
forced to litigate in order t o  receiie his p a p e n t . "  

Of special rnpx tanm in this regard IS the fm that certibmg and 
disbursmg officers have a statutory nght to call u p n  the Comptroller 
General for an advance decision on such questionable payments I6 Such 
a procedure has had a tremendous rnpaet on Government contracrmg. 
It has served as a conduit by irhlch the Comptroller General has been 
able to exer~ise  extraordinary influence quite earl? UI the procurement 
process.1B Thus, eerti@mg and diabwamg officers plas pivotal roles m 
the contraetmg process not only because of their oiin inherent authori- 
t y  but because they serve as the vehicle for Comptroller General input 
(for better or worse1 into an agency's procurement decisions. 

Coupled w t h  this broad authorit) is an equall) extensive responsi- 
bility. These officials are held to an extremelj- high 3tandm.d of care" 
and may be held pecuniarily liable for their imperfect perfomance It 
is this Siamese-tam concept of near perfection and personal liabilitg 
whsh  has been called mto q u e m o n  recently.1a The advent of the com- 

~ ~ ~ ~~~ ~ ~ ~~~ ~~~~ ~ ~ 
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puter and the spectacular gronth of the federal government, both m 
dollars and geapaphical inputs, hare mandated changes in the tradi- 
tional manner of eraluatmg the conduct, and usmg the services of cer- 
tifying and disbursing officers. The future status of these officials is an 
impartant aspect of this art icle. 

One last generalization is necessary regarding these officials. It ie 
sald that one should "pity the man who must serve two m a s t e d '  Cer- 
t ieing and disbursing officers have the hapless distmction af serving 
three masters. First, they are employees of a particular agency or de- 
partment. They are, therefore, subject to all the administrative pres- 
sures such an agency can bring to bear. Such pressures may be nega- 
t i r e  (disciplinary action, l ove r  performance ratings) or positive 
(promotion, awards) and can be stern reminders not to disregard the 
agency's xishes and orders. Second, they are intmately involved with 
the Treasuv Department. They utiiize T r e a s q  farms, follow Treas- 
ury regulations, and comply with Treasury directives.'8 Third, their 
actions and accounts will be reviewed by the General Accounting Of- 
fice (GAO), which has the authority to disapprove and disallow their 
actions and render them pecuniarily liable. It 1s not unusual, therefore, 
for such officials to be put m the unfortunate predicament of following 
agency directives to pay a contractor and then be held personally liable 
because the Comptroller General later ruled the payment illegal.20 

With these general comments serving as B preface, attention will 
now be focused on the over 14,OW certi$ing and 050 disbursing offi- 
cera who are reapnsible each year for federal payments amounting to 
abaut one trillion dollars.B1 

The duties and responsibilities of each cert@ing or disbursing offi- 
cer will r a q  aorneivhat depending on the internal plicies of the agen- 
cy for which he or she ivorks. Nor ali agencies can be analyzed without 
praducmg an interminably long tame. and consequently only a f w  rep- 
resentative agencies \, ill be studied. 

~~~~~~~~~~~~~~~~~~ . ~~~~ 

j8Scr Treaiun Fibeal Reqvmmenrr lilanial for Guidance of Depanmenrr and 
Ammer. To1 1. $ 4-2000 [heremafter c i r e d  a8 T F R X  See text  ~f notes 243.29. 
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Far agencies which do their own disbursmg, only the Departments 
of the Army and the X a ~ y  will be studied. Thus unless othemme not- 
ed, the tern "disbursing officer" will refer to officials of those depan- 
ments and not to the disbursing officers of the Twasuq. Department. 

Because of the recent Joint Financial Management Impmvement 
Program study,22 a broad picture can be drawn of certifying offxecers 
that is generally accurate for all federal agencies. When analysis of 
particulars is needed. however, the Environmental Pmteetion Agency, 
the Veteran's Administration, and the Department of Agmculture n i l1  
be used as enampler. 

By comparing and contrasting the W ~ G U S  systems for certuication 
and disbursement, a greater understanding of the entire process may 
he achieved. 

11. THE NATURE AND FUNCTION OF 
CERTIFYING AND DISBURSING OFFICERS 

In order to understand fully the role of these officials, it is newssav  
to discem who they are, how they are appointed, and w ithin what pro- 
cedural framework they work. 

There i s  a certam irony in attempting to defme certifymg and 
disbursmg officers. Bath hare been the subject of numerous 
statutes-disbursing officers since 16323 and certifying officers since 
1941.24Yet in none of these statutes is there a defmitmn ofrrhat these 
highly regulated officials are. While the titles themselves Eeem sufii- 
ciently clear to render further elaboration unnecessav. actualiy there 
is much that must be explained. 

One fundamental smilarity does exist, however. Both certifymg and 
disburamg officers are "accountable officers" and xi11 be frequentl) la- 
beled as such throughout this artrle. 

The word "aceountable" is a term of an in government fmaneial 
management. .Iccountahility for disbursing officere may be defined as 
"the obligation imposed by law or lair-ful order or regulation on an offi- 
cer or  other person for keeping acemate record of p rngr ty  or  funds. 
The perron havmg this obligation may or  may not have actual posses- 
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19821 ICCOUXTABLE OFFICERS 

sion of the property or funds but does have pecuniaq liability for 
As will be seen, this defmition must be modified somewhat 

for ceniQing offEers. 

Xot all fiscal agents of the government are accountable officers. 
There are five types of fiacal officers: collecting ofhers such as cus- 
toms collectors or Internal Revenue Senice agents; disbursing affi- 
cera; cenlEging officers; fiscal agents, normally employees of Federal 
Reserve Banks; and cashiers who are agents of disbursing officers. 
Only the first three are designated "accountable officers."z8 

A. DISBCRSIXG OFFICERS 

The Army defmes "accountable disbursmg office?' as "any commis- 
aimed officer who is entrusted uith the duty to disburse, receive and 
account for public moneys m his or her o m  name."2' The word "ac- 
countable" is necessaq to avoid confusion since many individuals who 
are officers in one xnse (commissioned, warrant, or noncommissioned) 
will perform disbursing duties; yet they are not accountable in their 
o m  name for the moneys entrusted to them.z8 They are simply agents 
of the diebursing officer. uho must account for their activities an hm 
monthly reports t o  the Treaauq Department.*8 

Both the Army and Navy definitions require the disbursing officer 
to disburse public moneys, and that definitional requirement is stated 
in many of the statutes dealing with the subject. "Disbursement," 
however, means more than simply dispensing. I ts  more complete 
meaning in government financial management is: 

a voucher-suppaned transaction which decreases the ac- 
countability of the disbursing officer and charges an appro- 
pi'iation or deposit fund account 

There are various types a i  disbursing ofiicers in the government. 
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Treasury Department disbursing officers are located a t  11 disbursing 
centers and regional offices located throughout the United States and 
the Philippine Islands. These centers are directed by regional 
disbursing officers. They report to the Chief Disbursing Officer who 
heads the Division of Disbursement in Washingan, D.C.31 The Treas- 
ury Department also utilizes assietant disbursing officers who disburse 
for a single agency and are employees of that agency. They are respon- 
sible, however, to the Treamry'r Chief Disbursing Officer and operate 
under re@lations issued by the Division of Disbursement. These as- 
sistant disbursing officers are used pnneipally in the U.S. Coast 
Guard3> and the Department of the Interior.33 

United States Disbursing Officers are employees of the Department 
of State but derive their disbursing authority by direct delegation from 
the Chief Disbursing Officer. They function at foreign service p s t s  
throughout the world and disbur3e not only for the State Department 
but foor other iederal agencies operating in foreign c o w t r ~ 3 . 3 ~  

The remaining disbursing officers are those which disburse foor the 
agencies excepted from Executive Order No. 6166 such as the Depart- 
ment of 

These disbursing officers are appointed by authority of the head of 
the agency This authority has been delegated to the commanding offi- 
cers of variously aired wi t s  and installations.3B Officers 30 appointed 
will normally be part o i  the serv~ce's finance corps, although the K a y  
also utilizes supply officers for disbursing functions. A disbursing affi- 
CBP ma>- range in rank fmm second lieutenant or ensign to full colonel 
or NaLy captain.3r 

Disbursing officers serre on the staff of the installation, ship, or 07- 
ganizathn commander. It is unpxtant to remember that disbursing is 
not thew sole function. They normally serve simultaneously as the or- 

'hby Comprmller Manual para 041501-1 
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ganization's fmmce and accounting ~ftiicers.~' In such capacity they are 
responsible for accounting functions and budget guidance in addition to 
management of thew Eubardinate personnel. Often these officers are 
themselves commanders of fmanee units with all the attendant duties 
such a position entails. 

Because of these other timesonsuming obligations, disbursing offi- 
eers depend an a wriety of aubordinates for aid. These agents are 
d i e d  deputies, cashiers, and paying agents. 

Deputies are appointed pursuant to 31 U.S.C. 1038," which author- 
lzes disburrmg o f f m s  to appoint deputiea with the approval of the 
head of their department. These deputies may perfom all duties re- 
quired of disbursing officers and are subject to the same liabilities and 
penalties. Both the A m y  and the Na>frequve a speclfic and formal 
designation (ranramaunt to a power of attorney) to be prepared by the 
disbursing officer and sent to the departmental fmance center for ap 
pmval prior to the 

Cashiers are found m all federal agencies. In those agencies for 
which the T r e a s q  disburses, cashiers are employees of their individ- 
ual agencies but are designated by the Chief Disburemg Officer on the 
request of the agency. They maintain an imprest fund composed of 
money advanced to them by the local or agency disbursing officer for 
the purpose of making reiatively small disbursemen~z.~~ 

For those agencies which do their own disbursing, the cashiers are 
appointed by the diebursing officer or his immediate commander.' 
Cashiers are not accountable offiera. Their funds are advanced to 

9 
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them b) disbursmg officers who must account and be accountable to 
the T l e a a q  for e % e v  transaction. Cashiers are not authorized to sign 
checks but may onlr make cash payments. 

Paymg agents are mdiriduals specifically appolnted to make deiig- 
nated payments &om funds temporarily advanced to them. Unlike dep- 
utie5 and cashiers, they are not full tune subordinates of the diebursin? 
offxcers. They are normally appointed by designated commanders for 
making cash payroll payments or currency conversions. Tney therefore 
have little connection with Government e o n t ~ a c t s . ~ ~  

The disbursing officer will have a diaburslng station symbol number 
desigmnated by the T ~ a s u v  Department. This s p b o l  number must 
appear on all checks, vouchers, official papers 
pertainmg to that officefa disbursement of pu 
renee of the symbol on a check is sufficient reason for refualng pay- 
ment thereon, despite its ralidity othenvise.44 

Once constituted. the disbursing office n ~ l l  be comprised of several 
different branches or Units. These units will normall? be responsible 
for such functions as maintenance of pay mounts,  preparation and 
ierification of public vouchers, and the actual disbursing of funds. 
Usually before a voucher may be paid, it must first be reviewed and 
verified in one of these units." Consequently, it is these units (called 
either the public i-aucher unit or the commercial amounts seetion of 
the examination branch) which ultimately will pedorm the "eertifging 
officer" fuunct1ana. 

The military departments have extremely deteied regulations gav- 
erring the step-by-step procedures of the disbursing office. This, plus 
the fact that these departments hare a quite formalized stmcture of fi- 
nance schools, tramng, and courses, results in B highly structured 

This i s  in stark contrast with the certifying officer system. 

10 
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B. CERTIFYING OFFICERS 

The concept of the certifying officer was fvst officially recognized by 
Executive Order .\To. 5155, dated June 10, 1933. Section Four a i  the 
Order, in eetablishmg the Division of Disbursement in the T r e a s q ,  
stated that this Division should disburse moneys "oniy u p n  the certifi- 
cation of persons by law duly authorized to incur obligations upon be- 
half of the United States." The Order, therefore, roughly defmed certi- 
fying officers as oificials able to obligate the Government. 

Such a defmtion would mean that every contracting officer and e,'. 
ery  person who hired a new employee or required one to work over- 
tune would be a certifying oificer. Such M expansive definition has 
never been adopted. None of the numerous statutes dealing with certi- 
fying officers, hoverer, have attempted formally to defme the p s i -  
tion. Indeed, a precise defmition IS exceedingly rare in any Gowm- 
ment regulation or manual. Despite this deanh of apecificity, the 
following appears to be an appmpriate defmition: 

A person authorized to attest to the correctness and just- 
ness of the account for services rendered or supplies iur- 
mshed as set forth in wuchers to be submitted for pay- 
~ n e n t . ~ '  

It 3 h d d  be noted that this defmition 1s in large part the antithesis 
of the one werningly envisaged by Executive Order No. 6166, That Or- 
der s p k e  oicertifxation by persons authorized to obligate the govern- 
ment. Presidentday certifying officers haw nothing directly to do 
with obligation of funds. Care should be taken to avoid confusion be- 
tween certification of vouchers for payment, and certification of availa- 
bility of funds. Before obligating the government, the contraetmg offi- 
cer or other person with obligation authority is required to obtain fmm 
the chief a i  accounting at the respmsible finance afkifice, certification 
that the funds to be obligated are in fact available far a b l i g a t i ~ n . ~ ~  

11 
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Within Department of the Army, such certification is effected on a 
purchase request and commitment form" Though important. this 
iype of certification is teehieally not a function of the ceit@ing officer 
per se. 

By the tune a voucher 1s presented to the certikmg officer for pay  
ment. the contract has already been signed, and the services rendered 
or the goads delivered in whole or in part. Thus. with the essential ex- 
eeptlon of certification of availability of funds mentioned above, the 
government was obligated days, w e k a ,  or months before the certi- 
king officer entered the payment process. 

Despite this relative lack of control over the obligation process, the 
certikhg officer is an accountable officer. He is accountable, however, 
only for the amount of any illegal, improper, or incorrect payment 
which resulted from any emoneous certification by hm, or faor any 
payment prohibited by law or which did not represent a legal obliga- 
tion under the appropriation or fund inrolred.sO Consequently, any 
mistakes or malfeasance which occurred earlier in the pmcers do not 
taint the certi*ing officer. His aecountabilit? rests on xhether he can 
discover these mistakes prior to payment. Unllke the disbursmg affi- 
eer, the certifying officer har no public funds in his possession for 
which to account. Therefore he 1s not requlred to submit monthly re- 
ports of his accounts." 

Obviously this does not mean that he is insulated from scrutiny. The 
vouchers he certifies \rill be reviewed by the Treasuq Disbursing Offi- 
cerj2 and audited by the General Accounting Office. Additionally, each 
month the accounting section o f  the organization will submit a 
Standard Form 224, Statement of Transactions, to the Treasury 5 3  

or i e n i ~ e i  remhwirb le  from an unprest fund, be i p e i f i c a l l i  authorized m 
"ntmg 10 obligate fvnda In r h e r  eaaes the perm II ho d r e e f i  rhe service or 
function to  be p r f a m e d  II the mdmdual aho muit  h a w  the wntten deleption 
of authorif), and h a w  the fmd availability or a certification that funds are 
axsilab'e Certifiahtian shall bo ohramed from the alloitee or the perm respan- 
iible for admvlstermg the sllotrnenf under a delegation of authority 

Id 
' A m i  Reg Sa 37-103 General Aceounfmg and Reportme far Fmanre and Ac- 

cauntmpOffice9. at  para 3-73, 3-i?(lG Xoi 19751.Deprof .Am) Form Yo 3913. Pm- 
chsie Request and Commlrm~nt !I June 1873) 

SO31 U 5 C 12c 11976) 
* > S e e  31 il S.C.  486, 197 498 (19761 
"Team') Department Cmular Sa 6€C t2d R e i .  Jan 9. 19741 
"An example ii Dep'f of I%TI(u~~YT~. Tnle 7, h a u n r m g  & Adrnmisrranve Re@ 

rlan. Seefun 3, Diiburiemenir, para 214 IJul) 10 19781 To sioid confusion w s h  A m y  
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This form will list the month’s disbursements and depasita. and will 
therefore fwther bring the certifying ofticeis action3 under scrutiny. 

In the cirilian agencies, certifying officers are designated b>- the 
agency head who normally has delegated this designnation a ~ t h o r i t y . 5 ~  
Relatkely little guidance is given as to criteria for selection. General 
guidelines as to lntegmty and abilities are cited,js and sometimes pref- 
erence i s  expressed for supervisory accounting p r ~ o n n e l , ~ ~  but nor- 
mall>- the standards are vague Specific traming, schooling, or back- 
ground is rarely required. Once appointed, forma! training in 
ceni$ing officer functions, other than on-the-job experience, is 
mcommm5‘ 

Once selected, the all-Impartant rite of initiation i s  the preparation 
of the SF 210, Signature Card for Certifying Offimrs.se This fom is 
Sent to the appropriate disbursing office for fling. All schedules of 
vouchers certified by the officer uill be checked against this c a d s B  If 
more than one disbursing office will be used, an SF 210 must be sent to 
each office. Any limitations on the certi&mg officeis authority (nor- 
mally as t o  amounts or type8 afroucher) should be specified on the SF 
210.80 A!so, if the mdiridual is authorized to certify letters of credit, a 
separate SF 210 must be completed.B1 

As stated earlier,  in the military serv ices,  the certifying and 
disbursing au thon ty  and responsibility are often vested in o n e  
individual-the disbursing officer (usually termed the fmance officer, 
or fmance and accounting officer).B2 Howrer.  the terrifying and 
disbursing functions are nor always combmed: the certSying officer 
sometime8 i3 a ddfererent mdiridual in the fmancia! chain. 
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The Army. for example, authorizes commanders to designate com- 
missioned or warnant officers and civilian employees to certify vouch- 
ers. Those selected must furnish the finance and accounting officer 
with a DD Farm 577, Signature Card. Smce the individual will be eer- 
tifymg vouchers to be paid aithin the Department of Defense by the 
Deoartment'a own disbursinu officers. it is not necessaw to use the 

submitted far payment.63 

Although these mdiriduals are called "certifi-mg officers." their ata- 
tus IS unclear. 

Executive Order No. 6166 established the Division of Disbursement 
to handle disbursements for the entire government. On Xay 29, 1934. 
howveer, Executive Order KO 6728 exempted the War and N a q  De- 
partments from the proviaions of Executive Order No. 6166. Because. 
as the Comptroller General i'ecognized. Executive Order KO. 6166 cre- 
ated a n e n  class of accountable officer-the celtibing ~Eficer-,~' the 
effect of the later order \vas to eliminate such a clasi of accountable af- 
ficecers m the War and Xayq Depanments. 

This same exemption us-as preserved in the Certifying Officers Act of 
1941,65 which statutorily enacted and delineated the status of eerti- 
fymg officers aa accountable officers. 

I t  is impoaaible to reconcile with the two executwe orders and the 
1941 sct a statute 5, hich was enacted in 1947. The statute was entitled 
"An Act to Rehe\e the Disbursing and CertlEymg Officers of the War 
and Navy Departments from hccountabilay It was derigned to re- 
lieve these mexperienced officers h m  personal liability for losses that 
occurred during World War 11. In that regard, it was similar to other 
scts normally parsed after %WE. This Act diffmed, however, m that it 
specifically referred to cestlEying officers. The legislative history mdi- 
cates that Congress ipecifically was aivare of these certifying officers 
and their distinct and separate duties. What i s  more surprising IS that 

BdComp. Gen Dee A-jffiBi, 15 Camp Gen 362 (19%) 
'$Enacted Dec 19, 1911 C 611. 3 4. 55 Star. 876. codified ai 31 E B C a2e 11976) 

But iae Camp Gell Dec B-27405 22 Comp Gen 16 119421. Comp Gen Dee B-@%:, 
26 Comp. Gen 578 (1347) 

<#Acr oEJul) 26, 1917 Pub L So %-2?F. 61 Stat 193 

14 
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the bill was recommended for approval by the Bureau of the Budget 
and the Comptroller 

This 1947 act rases two questions: What certi&mg officers were m- 
tended to be corered by the act's provisions? What was the nature and 
extent of the accountability from ivhieh the officers u-ere relieved? 

The f n t  question is relativel>- easy to answer. Although the execu- 
tive orders and statute did not require a certifying officer system to be 
established in the War and Ea\? Departments, they did not prohibit it 
either. Conwquentiy there was nothing to prevent the Secretaries of 
those departments, upon seeing the benefits of such a system, from ad- 
ministratively appointing such officers. 

The second question, as to accauntability, la more difficult to an- 
swer. E ~ e n  if such certifying officers mre administrativeiy created, it 
would not require a statute to relieve them of accountability because 
no statute had mpoaed accountability. Any administrative sanctions 
imposed upon thme officers could have been eliminated by Secretarial 
fmt, 

Because this statute applied only to a specific period in the part, it 
was not codified. 

In 1976 and 19i788 the General Accounting Office suggested to the 
Depanment of Defense (DOD) that it would be better served if legiala- 
tian were enacted formally establishing the certifying officer concept 
for DOD. (Sa mention was made of the 1947 statute.) The Department 
of Defense agreedB8 and pinposed a biil "to authorize officers and em- 
ployees to certify vouchers far payment from appropriations and funds 
and for other purposes" as part of its legislative package for the 96th 

The 1947 statute, therefore, appears to be an ignored aberration. 
Currently, certifying officers in the DOD are not created or made ac- 

4 s  of this date, the legislation has not become iau. 

*'1947 U-S Code Cong. and Adm Seus  1458. Sea a l m  Camp Gen Der B-lOiW4 

<ox 1:. 1976 and Jan. 17. 1977 h a m  tne General Areomtvle Office ro 
--, 131 (1952). ^^ - 
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countable under authority of any statute They are administratively 
created to aid the dishursing officers. 

The Joint Financial Management Improvement Program study re- 
vealed that certifymg officers' Fades range from GS-4 to GS-16,'J 
(As noted earlier, in the military services, commissioned or n a r a n t  af- 
ficerd can also be certiffing officers.] Their civil sewice eiassifieationa 
were typically voucher examiner, administrative officer. digitai 
computer system personnel UP account auditor.12 

More unl~orrantly, the study showed that, as w t h  the disbursing of- 
ficer. the duties o i  a eem@ing officer were only one set of reaponeibih- 
ties the indiriduala had. Thelr fooimal positions ranged from voucher 
exammer to GS-16 center director. Interestingly enough, some e 
ian eerri$ing offxers doubled aa chief8 of disburslng sections or 
s i o n ~ . ' ~  The net effect of combining these multiple responsibilities 
alw documented by the Studs. The question nas asked, "how much 
time do you spend per day on certification?" The an~wers in large auto- 
mated systems ranged fmm 1; minutea to one-half hour." 

Consequently these offxers must wly heavi) on their own subordi- 
nates, the integrity and procedural safeguard? of the accounting and fi- 
nancial system as a whole. and the eontractmg officers, inspectors, or 
receivers of equipment. These last three individuals are often called 
approrlng officials because the eeflifying officers u ill eertif?. on the ba- 
sis of the appioring officials' prior appioral. Legal nsponsibility ioor 
the validit) of the information, however. rests with the ceniemg oifi- 
cer, not the approving ofti~ial . '~ 

This, then, id what these certifying and disburslng officers are 
today-but it was not alxays this a a y  
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111. HISTORY 

A. THE INITIAL DEVELOPMENT 

The historical dewlopment of the mlee of certifying and disbursmg 
officers is worth reviewing for two r ea~)ns .  First, the system in use 
today is a direct result of what may only be described as two hundred 
years of the "trial and e m ?  method of financial management. Second, 
today's system is virtuall) the exact apposite of what the Founding 
Fathers wanted. 

Apparently, when the new Constitutional government began in 
1789, Congress intended that accounts of the departments would be 
examined and settled by the T r e a a q  Department auditor and comp- 
troller before payment would actually be made. In other words, d 'pre- 
audit" system ,%-as 

The fwst Secretary of the TreasiuJ, Alexander Hamilton, realized, 
however, that such a ayatem could not be used to pay all the distant 
and overseas obligations of a growmg nation. Contractors especially 
would be at a disadrantage. Often they could not perform without ad- 
vance payment and, eoneidermg the mail's pace of late eighteenth cen- 
tury communications, could not wait the additional tlme required for 
payment to be sanctioned after Tream-y audit." 

Therefore, almost unmediately, Hamilton initiated the practice of 
advancing money to employees for salary or official duties, to military 
commanders, and even to government contractors directly.7s Hamiltan 
W V B E  severely criticized by Congress for this because, under the prac- 
tice, only post-audit control was pssible over expenditures. This was 
clearly not w hat Congress had envisaged ,%-hen the Treasury Depan- 
ment was established m 1789 with no provisions for appointment of 
disbursing clerks or for advances of 
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This does not mean that Congress itself did not boa to the financial 
earl) ad 1790, Congress, in effect. designated rhe Presi- 
buralng officer when it authonied hlm to receive an ad- 

\ a w e  of money for disbursement to persons serimg in fo re ip  corn- 
tries and to account later for such eapeendaurea.ao 

Two ?ears later. in 1792, Conpeees created additional dsburamg of- 
ficers, bj- establishing positions for paymasters who would reside near 
troop headquarters and make disbwsemente far pa>.  subsistence and 

Despite these enactments, most ad\ances were made t o  disbursmg 
agents who were not statutorily recognized. Congera, theiefore, 
acted m 1899 to exen  mare controi orer the process. The Act of M m h  
3. 1K19,~~ provided that, except for Aim? paymasters. Ka13- pursers, 
militan agents, the p u n e l o r  of public supplies, and other officers al- 
ready authorized by no other permanent agent- n.ould be ap- 
pomted either to make mitracts, to pzuchnse s u p p h e ~ ,  or to disburse 
money in any manner for the Army or  N a q  except thoae that iiere 
subsequently appomted by the President with the a d w e  and Consent 
of the Senate.84 

The statute shai7--F. two mterestmg fzeta of the s t m x  of those early 
disbursmg officer positions. First, disbursing officers  ere often also 
contracting officers and therefore exemaed vmually total c ~ n t r o l  over 
the procurement process at their local outposts and forts Second, the) 
were deemed to be of such mportance that future appomtmenti aauld 
he the result ofjomt eueeuti~.~-Iegislanre action at a high le ie l .  

Two other section~ of this act were deaigmned to mswe the aafekeep- 
mg of the public money. Disbursing agents n-auld henceforth be band- 
ed and would make monthly reports of their accouitEm to the Comp- 
troller of the Treasury who ivould audir and settle their a c c o l l ~ ~ t s . ~  

This 1809 statute effectively destroyed the original yre-audit system 
of settling zaomta .  By 1816, President Madison infoimed Congress 

forage. 0‘ 
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that this pre-audit concept "was substantially abandoned. The form, 
indeed, was preserved, but the vital principle %-as extinguished."B' 

Despite this pronouncement, the Treasury Department's authority 
wae significantly enhanced a year later. By the Act of March 3, 1817,88 
all claims and demands mvalvmg the United States as a debtor or 
creditor nould be settled and adjusted in the Treasuw Department. 
This statute would be interpreted for IS0 years to mean that 
disbursing officers could only pay claims of v-hich there was no doubt 
or dispute over amount or government lisbility." Any doubtful claims 
would be fomarded to the Treasury for resolution. The practical ef- 
fect, therefore, a a s  ta r e s m c t  the pre-audit system at least for dubi- 
ous payments, and concurrently to decrease the inherent authority of 
disbursing officers. This would be the frlrst of three attempts (inten- 
tional or not) to revive aspects of the pre-audit system. 

Coneress. in 1620. decided to erect one more safeerrnard to insure fi- 

disbursing officer failed ta render his accounts or to pay over any re- 
quired money, a United States marshal was authorized ta levy on the 
person and pmperty of the officer and collect by distress sale. If the 
sale WBS not sufficient to satiafy the debt, the disbursing officer was to 
be imprisoned "until discharged by due course of  la^..''^' Two avenues 
of relief were provided. First, the Treasluy can delay the proceedings 
if the public interest would not be harmed.ea Second, the aggrieved 
person can fk a complaint in the district cour t .  He can then secure an 

. . . . . _  

The sections diecussed m the text are "0% cod6ed at  31 U . 3 C  506-620 (19761, ex- 
cept that now the a p p a l  rou ld  be t o  the C a u l  of h p p ~ a l a  and not a emuit e o m ,  31 
K S C d 519 11976). The Act o f J a n u r n  25 1828 4 Star 246 orohibired D B V Y I ~  any sals- 
ry to aueh vffrerh until the debt *a$ paid L c  notes 3 - 8 4  w,fia and 8zeompangmg 
text 

81 31 U S C 506 (19761. The pmvaian eaneernmg vnprivlnmenf for debr IS now eonlid- 
ered absliefe and unenforceable Srr  note 543 infra 

"31 C.S.C 511(18761 
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mjunctmn against the marshal's aCt1ons if he presented a sufficient 
bond.s3 He can also appeal the district court's ruling t o  a hipher 
COUrt.S4 

Three years later. Congress became aware of lax practices or out- 
right defalcations in the disbursing system which required correction. 
The Act of January 31, 1823,8E uhieh fwst uied the term "disbursing 
officer," outlawed adrance payments except to disbursing officers If 

needed for the faanhful and prompt discharge of their duties and the 
fulfillment of public engagements. The practice of advancing mom) to 
contractors was thereby terminated. 

The 1823 statute lessened somewhat the reparung requmment. The 
time for rendermg aceowits wya3 increased from monthly to quarterly, 
but vouchers must hencefoonh be attached. The officer's word iwuid na 
longer suffice. If an officer violated the Act, the Secretap of the De- 
panment would repart It to the President, who  as required to dta- 
hits8 the o f f w .  unless the latter subsequently accounted for any 
shortages 

As one author noted. the 1623 statute marked the fml  leg&.tme 
step evmcmg congressional acknowledgement of the derirabilny of the 
disbursing officer system. After 1823, all legislation would be con- 
cerned with improimg and safeguardmg the q?tem.B' 

B. THE REFI.VILVG O F  THE SYSTEM 
AYD THE RISE OF PERSOSAL LIABILITY 

Then, as now, disbursing officers served many functions. They \$-ere 
Indian agents, postmasters, collectors of customs, and general hea l  
agents. Then. psitions were obtained more by palitical patronage than 
abilities Congress had already tried to insure care and fidelity by 
statutes requiring penodic accounts and personal ciril liabi 
foxed by distress d e .  It e i e n  had spcificallp allowed expe 
employment of clerks. pwchase of fweproof chests or wults. 
measures neceaaa~  for the safekeepmg of the public money.@@ Stan- 
ing in the 1840's. Congess  impaled crminal sanctmm. 

codified dt 31 U 8 C L 546 ,19761 

2u 
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In 1811, Congress made i t  a crime for a disbursing officer to  convert, 
use, or loan for his personal benefit the money entrusted to him. Such 
action would constitute embezzlement, and a failure to turn over the 
public money on order of higher authority would be pnmafabe evi- 
dence of such conversion. The penalty was a fine of the amount embez- 
zled and imprisonment from SIX months to  five years.lw Apparently, 
by 181 a particular method of fraud had come to Congress' attention. 
In that year, it enacted a statute that prohibited a disbursing officer 
from pafing an individual less than the entitled sum, yet demanding 
that the individuai receipt for the greater amount. This, too, was 
termed embezzlement. The penalty was a fine of an amount double the 
sum withheld and a mandatory two years in prison.1D1 

Congress was noc the only branch of government impasing stern re- 
quirements an disbursmg officers. Beginnmg in 1845, the Supreme 
Court initiated a long line of cases ivhsh held disbursing officers to the 
highest reqmaibility. 

The c w  of L'niled States i: Prescatt,102 decided in 1845, involved a 
fiscal officer in Chicago who had executed a band that he would safe- 
guard the public money. A ponion of this money was stolen from him. 
The Court ruled that he and his surety were liable because of the band 
and principiez of public policy. 

Pubiie plicy requires that every deposmry of the public 
money should be held to a Etmt accountabilit)- . . , Any re- 
laxation of this condition would open the door to fraud which 
might be practiced with impunity.1o3 

The Supreme Court relied upon its Pmseott decision m several later 
nineteenth-eentluy cases, solidifying this itrict accountability standard 
for decades to come.1o4 The Coun  would fahion two exceptions to the 
rule: Relief fmm accountabiliti- could be granted if a loss was due to an 
act of God, or to an act of the public enemy, occasioned without fault or 
negligence of the official.1os These exceptions were r e q  narronly con- 

'mY.W of August 13. 1M1. 5 stat 139. Srr a180 .?.et of August 3.  1M 9 SIC 69 
10LAcr a i  March 3 1853 10 Star 23E. now eodlned at 18 U.S C 612 119ibl 
'"41 L S % E .  3 Haa 678 (18151 

U S c 670-671 3 How at 5=-5ES 
'"'E g . United States v Xargan. 52 L E 161. 11 H a a  133 llB0l. United States I 

Daihiel 71 C E. I4 Wall.! 162 (1&56). Ba?den et UI \ Vmred Stater 89 Ll S (13 Ka1l . l  
17 (1871) 

"'Unfed States Thomas. 62 C S (15 '&all I 33; 11872) See n f m  l b  Comp Gen 
639 (1939) 
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strued.Io6 The clearest example of the rigidity of this system is wen m 
Smythe i Cnnited Stntes Smythe was the superintendent of the 
New Orleans Mint. He had responsibility for 425.W m Treasury notes 
whrh were totally destroyed by fre,  except for $1182 n-hich was re- 
corered in a charred condition. Mr. Justice Harlan, speaking for the 
Court, ruled that a fre w.s  not a defense to the affieer'r high respnsi- 
bility. Smythe was therefore accountable foor the entire $26,W. 

It must be remembered that these cases dealt only with phyaieal 
losses. The Supreme Court did not and has not imposed such a strict 
standard of accountability coneerning erroneous or illegal payments. 

Congress. by 1853, v a s  apparently convmced that sufficient safe- 
guards were m effect to juatiEy the permanent mposition of she system 
throughout the government. The Act of March 3, 1853,108 pmrided for 
one disbursing clerk eaeh foor the War, K a v y  and Post Office Depan- 
ments and not more than three each for the Treasuv and Interior De- 
partments. Subsequent legislative enaetments iwuld authorize such 
clerks foor the Statelm and Laborllo Deparrmentr. These appint-  
ments were in addition to the numeraw paymasters, pastmasters, 
pursers and other similar officials who already perfomed disbursing 
duties. 

h unique method of compensation was denaed for dlsburamg o f 6  
eers in 18%. Those disbursing for the construction of public buildmga 
xere compensated by a percentage of the amount they disbursed. at 
the rate of one quarter of one percent."' By today's standards, this 
would be an eg-regious example of a conflict of mtereSt."* It must be 

L"'Conipa~r United States \ .  Thomas, aupra note 96 a*vtl, United Slates b 
Keehler 76 C 5 .  (9 Rail 63 11869) In Keehler  t he  c o u r t  ruled thsc the mere 
tnreaf o f  o v e r p o w r i n g  coniederate force did not jurrify a postmaster I" rurnmg 
^I.n" h . ~  , , , - A l  ".I. .... 

Lo'lis U S. 166 (1902). The ease also proiidea as excellent hiitor) oi the law 10 thr 
area, and a summaw of the habihty e e e s  menuoned in notes 102 through 106. ~ z p m  

'"'10 8 t a  189 211 Far _me r e a m  the Am IS s t i l l  rodifEd, uitn much o! the mgi- 
nil  Isnguse, 81 31 U S C 192-1 119761 B! thir itatme r?e dubwimp 'clerk?'' am s t i l  
requmd to suprmtend rhe departmenf'r buildlnp 1 hen dmefed Although rk itatutD 
r e f e r a r o f h e m a i d i a b v i m e ' c 1 e r k s ' ' t h e v ~ ~ e r e  YI iset. f i e d a b u i m ~ a f f s e r r i o r t h e i r  
apenclei 

'orArt  a!Yareir 3. 1E6, 10 Stat. 669 
"OAct o i  March 1 1913. 37 Star 736 Sr? nlio 30 Op. At(? Gen. 1P Mareh 14, 1913 

auftiarlzmp the Labar Depanmenf f a  use temporarily the Diabwrsmg Clerk o i  rhe Com- 
merce Depanmenr 

L".Acf ofJune 12. 1858. 11 Star 319 327 Srr "180 i c r  a f J d !  2E. 1E6. 11 Sfit  341. 
Bdnleif s. United Stares 39 Cf C1. 338. ? l i d  197 U . 3  230 (1904) 

I '*E 9 5 C F R  725.201 11961) 
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remembered, however, that in %a, except for criminal misumduct, 
disbursing officers were not yet responsible for insuring the legality or 
propriety of their payments. 

The e?-stem then was f m l y  in place when the Civil War erupted. 
The war served as a crucible in which to judge the system's merits. By 
any fair a8sedsment, the system performed admirably. By one esti- 
mate, the War Department during the war dwbursed $1,100,000,000, 
with defalcations and losses of all klndr amounting to less than one- 
tenth of one percent of that amount.113 

The xar, hoeever, did highlight one aspect of bemg a disbursing 
officer-it w s  an mherently dangerous job. Disbursing officers were 
priority targets for enemy roldiers because the> traveled i\ith huge 
sums of money to pay tmops. Money was last to QuantrelPr Raiders 
during the infamous raid at Lawrence, Txo different pay- 
masters were pulled off trams and robbed by Mosby's partisans.116 
Other money was stolen by ordinary soldiers, both North1lS and 
South.'L' The high risk ammated with the job was not limited to war- 
time. The moneyladen disbursing officer proved an easy prey for 
stagecoach robbers.118 

These talea are not recounted for their melodramatic content, but 
rather to provide a backdrop for the next important event in the 3ys- 
tem's development. By virtue of occurrences such as these, Congress 
became aware of the dangerous plight of the hapless disbursing ofiicer 
and decided that some avenue of relief was needed. 

a Confedera& megularor perillaleader dur- 
on the t o w r  of Lairnnce. Kansas, 

of M e  and deiirucfion of property. 
l a o r e  ,. United States 2 Cf c1 

?Cf c1 627 118661. 
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er the court aseertamed that the loss occurred without the officeis 
fault or negligence. it was empowered to issue a decree directing the 
accounting officers of the Ti-asuiy to alloii the officer the necessary 
amount in the settlement a i  his account. 

The act 1s unique for ~ W O  ~ a s o n s .  First. as the Court of Clams 
recognized, it gave that court equity jurijdrtion m such matt 
Second, as the Supreme Court painted out, the aet authorize 
C o w t  of Claims to recopnize a defense against a clam which the gov- 
ernment could judicially establish onl: in some other coufl.IZ1 

The Court of Clams mewed the purpose of the 1866 Act aa t o  relieve 
innocent disbursing officers fmm "the rigors of law and the consequent 
judpment of c o w s  of  la^.."'^^ Because of this 1366 mandate to the 
Court of Clama, two difierent judicial standards oi  disbmsing ofticer 
responsibility developed. The Supreme Court had alreddy applied the 
strict liability standartl, whrh  contmued t o  be followed b> that Court  
and other courts.1zs The Court a f  Clams, on the other hand, mpoeed a 
reasonable-man standard.124 As the court stated: 

To requlre that disbursing officers shall be gifted with pre- 
science, or endowed with paiver to use superhuman efforts, 
so as always to avoid or prevent loss, i iould be to exact 
from mortals the exalted excellenem of superior bemgs. 
Fiom the latter class, dirbursmg officers are rarely, If ever. 
appointed.1zs 

The c o w  would u= its equity paivers liberally.126 as shown in 
ted States.12' In Jones, the court ruled that payments 
bursmg officer in good fmh.  even though excessive, may 

be authorized. The court, however, limited this to emergencj- 
aituamns. 

The year 1866, however, also saw a significant increase m the E. 
sponeibility of disbursing oifiiceri The Act of  June 14, 1866,12e re- 
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quired disbursing officers to u3e public money only as necessaq for 
payments which they !,-ere r e g w e d  bu  lax to make. Prior to this, 
disbursing officers were only held accountable far physical loss, defi- 
ciencies, OF criminal miscanduet. Henceforth, they had not only to safe- 
guard the public money while it IWS in their possession, they had also 
ta insure that the payee was legally entitled to receive it.118 

This tremendous broadening of the disbursing officers’ responsibility 
was not unfair considering the circumstances. Three separate facts 
must be remembered. First, the contracting procesa was relatirely 
simple at the time. The mynad of statutes, regulations, and directives 
in force today had no! been Second, as shown earlier, 
these disbursing offrers were often the contracting oflicficers who 
incurred the obligations. Third, they were often also the receivers of 
any supplies ordered (Navy puraeri for example). Thus, they often ex- 
ercised virtually total control over the procurement process at out- 
po& and field offree. 

Although this change was not necessarily an unfair imposition, it 
was nonetheless a change. Consequently, when reviewing Cnzted 
States V. Prescott,lsl discussed a b v e ,  and its progeny, which imposed 
rirtually strict liability on disbursing officers, it must be remembered 
that those cases dealt only with physical losses, not the additional re- 
sponsibilities imposed in 1866. 

The Act of June 14, 1866, is lmportant for two other reasons. Its re- 
quirement for lawful payments would initiate !he practice of re- 
questing advance decisions from the Comptroller of the Treasury. Ad- 
ditionally, it would necessitate creation of the position of certifying 
officer. 

After 1866, disbursmg officers developed the practice of going to the 
Camptroller of the Treasury prior to making a doubtful payment mor-  
der to request an advance opinion.132 (The practice received an impor- 
tant unpetus in 1868 when the Comptrolleis certification of such pay- 
ments became cmcIus i~ -e .~~?  This procedure was tatally unofficial and 
the Comptrollel‘s advance opinion i v a ~  not binding on anyone. 
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The practice was statutorily recognized m 1894 m the Doekep 
one of the most mportant acta dealing with financial manage- 

ment in o u r  h i s to r .  Section 4 of the Act allowed disbursing officers or 
heads of departments to appl? to the Comptroller for adranee deci- 
sions which would govern the later examination of the Comptroller.135 

have quite correctly pointed out that the language 
a i  the statute says that the advance decision "shall govern" the Comp- 
troller. I t  1s not made binding on any disbursing officer or department 
head. Despite this Impage ,  the Attorney General ruled in 189$137 
that such advance decisions aere final and conclusive on the Executive 
branch. Furthemare,  he Nithdrew from rendering opinions in ques- 
tionable payments, aayng that the Dockery Act made such rulings the 
sole province of the Comptroller.138 

These advance decisions were intended to provide relief to 
disbursing officers by gwmg them an authontatire opirnan as to the 
propriety and legality of proposed payments. Quick]?-, however, this 
avenue of relief became a two-edged sword. The Comptroller General 
decided that seeking such an advance apimon was the only saSepuard 
far a disbursing officer. Failure to seek such an opinion became p i i i n n  
f a n e  evidence ai  negligence or lack of due care. Reliance upon the ad- 
vice of the Attorney General,13s the agency general C O U I I S B I , ~ ~ ~  or 
one's commanding officer141 was an unworthy substitute. As a resuit, 
the threat of personal liability coupled with the virtually mandatory 
nature of the advance decision system combined to force disbursing of- 
ficers to involve the Comptroller in the process as soon as possible. 

The advance decision concept also. in effect. changed the juriadrtmn 
of the disbursmg officer. Remember that the Act of3larch 3, 1817. had 
been interpreted to mean that all doubtful claims and demand? must be 
settled and ac(,uated m the T r e a s q  Department.1a Under that stat- 

Some 

. . .  



19821 ACCOUSTABLE OFFICERS 

Ute, once the disbursing officer determined that a voucher represented 
a doubtful claim or amount, the matter had then to be submitted to the 
Treasury for reaolution. The adranee decision concept, however, al- 
lowed the disbursing officer to retain jurisdiction over such payments. 
but allowed h m  or her to transfer temprarily such matters to the 
Treasury. Xormally, the advance declaim would be rendered and the 
matter returned, except in tho= eases where the matter vas deemed 
dubious enough to require retention and resolution by the claims per- 
sonnel of the Treasury 

The advance decision pmceas and its mandatoly nature as declared 
by the Comptroller General represent the second artempt to revive a 
fscsimile of the pre-audit sp t em.  

C. THE DECLLVE OF PERSOXAL LIABILITY. 
I t  is not known when certifying officers first appeared in the 

disbursmg system. Certainly as the individual disbursing officers du- 
ties become more 1%-idespread and diverse, other officials would have to 
repon to him that goods had been delivered or that employees had 
uorked a full month. The 1866 imposition of the requirement that 
disbursing officers insure lawful payment eertainly aided in the devel- 
opment of such an infrastructm. By 1890, the Court of Claims noted 
that vouchers were certified before they were sent to Washington for 
papen t .1“  

By 1912, this infiastructm had become so large that Congressional 
attention was required. The agencies had large staff8 to prepare and 
examine vouchers before they were Sent to the disbursmg officers. 
Neverthelese, the disbursing officers continued to use their own s u b r -  
dinate clerks to re-examine the vouchers before payment. To eliminate 
this duplication of effort, Congresa passed a law which required exami- 
nation by the administrative heads of divisions and bureaus in the ex- 
ecutive branch and not by the disbursmg officers. Such officers aould 
only determine whether the vouchers represented legal claims against 
the United States.1M The Congressman who introduced the law, Mr. 
Johnson of South Carolma, said this meant that the disbursing officer 
was not like the Auditor or Comptroller of the T r e a s q ,  with authori- 
ty to examine facts and inquire into the expediency and propriety of 
the claim.1* 

‘*BartleLt Y.  UmCed Stnleb. 25 Cf C1 369. 392 (1S901 
Stat 376 119121 codified at 31 E S.C.  82 11976) 

“$See 1tnyre. “pm note 11, ar 3 
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This 1912 statute all but made official the concept of a certifying offi- 
cer. For the next tiienty yeare there would be numerous admoninona 
by the newl? created Comptroller General and many legislative pro- 
posals t o  formalize the certifying officer concept and separate 
disbursing from the individual agencies. Sone would be successful un- 
til June 10, 1933. 

Franklin Roosevelt, on his 98th day a8 President, surprised Con- 
gress by issuing Executive Order So. 6166 which transfemed the 
disbursing function of all agencies to the Treasury Department and its 
then created Division of Disbursement. This division would disburse 
moneys only upon the certification of persona who were legally author- 
ized to incur obligations upon behalf of the United States. These off- 
cials would be accountable for improper certiflcatlon, not the 
disbursing 

The Comptroller General ruled that the order created a new class of 
accountable officer but did not reduce the liability of dirburslng offi- 
c e r ~ . ~ ~ '  The numbera of the new class of accountable officer iiere se- 
verely reduced the folloivlng year when Executive Order No. 6728, 
dated M a y  29, 1934, exempted the \Tar, N a v y  and Post Office Depart- 
ments, along with various minor actirities, from the piorision for cen- 
tralized disbursement. 

Executive Order No. 6166. although weakened by Executive Order 
So. 6728. represented the third and most successful attempt to revive 
a facsimile of the pre-audit ayatem. By 1933, honerer, sheer numbers 
and volume of transactions had denrayed the possibility of a pre-audit 
a?stem as envisaged by the Founding Fathers. 

Excu t l i e  Order No. 6166 did leave unanswered questions nererthe- 
less. Aj the Comptroller General stressed in his 1940 annual report, it 
ivaa necessaiy to clefme clearly the dutiea and responsibilities of eerti- 
$+g and disbursing officers: ''to provide the closest possible relation- 
ship between liabilit) and fault" by placing accountability a n  the certi- 
f?mg offxerr for an improper certification. and not on the disbursmg 
officer iiho acted on this false certification: to hare cenifying officers 
banded EO that "adequate protection may be pmi-ided for the United 
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States u1 the event of impmper certiilcation;" and to permit the Comp 
tmller General to relieve certifying and disbursing offxers fmm liabili- 
ty if no fault or negligence were involved. This last item was suggested 
because it would redwe the workload of Congress and minimlze the 
likelihood of relief in other than clearly meritorious cases. (Private re- 
lief bills in Congress were a primary murce of relief to disbursing 
officicers.)148 

Congress immediately adopted these pmpsals and incorporated 
them into the Certifying Officers Act of 1941.1a 

The Act stated that disbursing officers would disburse moneys only 
up" ,  and in strict accordance with, vouchers duly certified by the 
head of the agency or by his duly designated agent. The disbursing of- 
ficer was required to make such examination of vouchers a8 may be 
necessary to ascertain that they were (1) in proper form; (21 duly certi- 
&d and approved; and (3) correctly computed on the basm of the facts 
certifld. This last requirement was shif€ed, one year later, into the 
area of responsibility of the certifying o f f ~ e r . ' 5 ~  

Obviously, this reduced substantially the porential liability of the 
Treasury Department disbursing offwers. (The Act specifically ex- 
empted the War and Naky departments but did not mention the Post 
Offwe Department, which a h  was exempt fmm the Executive Order.) 
Henceforth, they were required to insure only that the voucher was 
certified and regular "on i ts  face," As the "face" of the voucher 
changed over the years fmm printed page to computer magnetic tape, 
their potential liability decreased even m a n .  The officers were still 
subject to the high standard of care far safeguarding public funds in 
their possession, but the days of the money chest crammed with cash 
were gone. Now the disbursing officer's funds consisted moetly of 
funds credited in his account, with only a relatively amall amount of 
cash on hand. 

The certifying officer now became the bearer af the brunt of poten- 
tial liability. Under the Act, he was responsible for the existence and 
correctness of the facts represented an the voucher 01 its eupportmg 
papers and for the legality of the payment. He was required t o  be 
bonded and to make good to the United States the m o u n c  of m y  i l k  

"'See Ms. Comp. Gen B-128267, June 8. 1966, uhenui the Comptmller General dib- 

"56 Stat 676 (19111, cadlfEd at 31 C S C. gLbbS2e (19761 
L"o*ct af l p r d  28 1942 56 Star PM. e o d l b d  at 31 U.S C 821 (1976) 

eusdes hia 1 9 8  anus1 rem* 
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gal, improper, or incomct payment resulting from any false, maccu- 
rate, or misleading certfxation made b) h m  as well as for any illegal 
payment. This liability could be enforced in the same manner and to 
the same extent as for disbursing officers.1b1 Certifying officers were, 
however, authorized to request advance decisions from the Comptrol- 
ler Ge"erd'52 

The Comptroller General *-as allowed to relieve the certifying offi- 
cer if (1) the certitication was based on official records and the certi- 
fying officer did not knon and by reasanable diligence and i n q u q  
could not haw ascertained the true facts, or (2) the obligation was 
incurred in good faith: the p a p e n t  was not eontraq to any statute; 
and the United States had received value for such papent.15s These 
rather expansive exceptiona resulted in a marked decreae in the p- 
tentiai liability for the certifying officer and also on the Treasu2). 
Disbursing Officers. 

The Act did not reduce the liability for military disbursmg officers. 
The) were exempted from its prorisions.'s4 Congress, however, au- 
thorized relief for such officers for physlcal losaes or deficiencies of 
moneys, voucherr, checks, and Securities. If the Secretary of the de- 
partment determined that the loss or deficiency occurred in the offi- 
ce i s  line of duty and without his fault or negligence, this determina- 
tion Xc-as to be conclusive on the General Accounting Office (GAOL The 
statute specified that no relief under the Act was to be gmnted for any 
illegal or emneoufi payment.1s5 In 1947, Congress granted ~imilar 
protection to civilian agency disbursing and other accountable 
offxers.-fl 

After this, disbursing and certiking officers became rutually the 
d e  prarince of Congress and the GAO. The courts' last mqor appear- 
ance in this area brought nearly fatal results to the eoneept of personal 
liability. 

30 
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The 1932 c a ~ e  of I'nrted States li. Heller157 arose in the district c o w  
of Maryland. It was a test case brought by the Attorney General at the 
urging of the Camptmller General against a military disbursing officer 
who purchased caskets in €ranee for the reburial of American soldiers. 
The government urged that the contract \vas illegal and the officer 
must reimburse the government. 

The court disagreed and held that a disbursingofiicer making an a p  
parently lawful psyment in good faith, on express orders of a superior, 
is not liable, notKithstmding the fact that the pa)ments might be un- 
authorized. This case was not appealed or overruled. Left standing, it 
creates a gaping hole in any threat of imposition of liability on miit;uy 
disbursing It is essentially an application of the reasonable- 
man standard that the Court of Claims had dereloped in granting rlief. 

The court relied hearily on the earlier case of Cnited States 2.. 
WarfGld,LJs and quoted 

I hare not found a reported case in which an innocent 
disbursing offKer has been held liable under such circum- 
stances. It hardly seems that the fmanciai operations of the 
government could go on if at the peril of refunding the money 
every submimate was required to exereise his o m  judgment 
as to whether an apparpntly legal claim which hi3 superior di- 
rected him to pay was to be paid or not.1Bo 

Considering such language, it is not surprising that the Comptroller 
General was content not to bring such issues to court again 

D. THE DELUGE AND SOME SOLUTIONS 

The pmctice of reviewing and checking such cenifications and dis- 
bursements had become a crushing burden. Often carloads of docu- 
ments were backlogged in the Washington freight yards awaiting 
examination 161 

The Department of Agriculture designed a plan to eliminate such 
backlogs. A statistical plan was instituted which would cut dann on 
the examination and ce r t ih t ion  of rouehers. Only a representative 

F Supp 1 (D C. hld. 1932) 
'IIIf dm ewnfially abllterared 7 Dec of Camp. Treas 268. 271 (Dec 10. 1900) 
's'17G F.Rep. 13, 45 (4th C r  1909) Sea Morgan. 8upm note 16. at 1302-1303 
" I d .  
L"Sre hloaher. aupm mte 76, at 71 
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sampling would be examlned to insure compliance with law and regula- 
tions. The Comptroller General negated such a practice ln 1963 be- 
cause lt violated the spirit and mtent of the 1911 Act. He did, how 

88-621,'83 ivhich authorized agenci headr, m the lnterest of eeonorny, 
to use adequate and effective s tms t r a l  samplmg procedures in the en- 
amination of documents. i io  certifying or diihwsing officers acting in 
good faith would be liable for payment made on vouchers not subject to 
specific examination. Those officials, however, %ere not relieved af 
their rerpanaibility to pursue collection action once an erroneous pay- 
ment was direorered The maximum amount for bowhers to be eligible 
for such sampling was S100, but that  has since been raised to 

lly. m 1972, Congsss  eliminated the bonding iequirement for 
ing and diebmaing The bondlng process u-as too ex- 
e ,  far exceeding the value of claims Henceforth. the govern- 

ment would be a self-mrurer in such matters.1e6 This act was vitally 
mpwtant for two reamns. Fmi.  it virtually eliminated any chance for 
the Garemment to recoup from its officials an?- loss due to an ermne- 
OUB payment. It is not at all Unmnmon for a eertifylng or disburemg 
officer m an average month to authorize payments of over one thou- 
sand times his annual salary Without a bond. any meaningful rehn- 
bursernent fmm such officials would be nil. Second, the bond had al- 
ways been a prime basis on which t o u t s ,  especially, based personal 
Iiabilap.lB' Xow that this requirement is gone. although personal ha- 
bility as a matter of law still remains, it is substantiall? weakened. 

ITi. R E L A T I O X S H I P  W I T H  T H E  C O S T R A C T L V G  
OFFICER 

$ m . 0 0 . ~ 6 4  

Consldermg that eertifymg and diibursmg officers are respansihle 

'B'?3 Comp Gen 36 (1963) 
8"ricf of lupuet 30, 1961 78 Stat :W. c o d i b d  at 31 L- ? C Be- I  (19761 
lb'PUb L No 93.601, Act o f J a n .  2 1975 83 Star 1959 3 GAO hlanua para % 1 

Srr GAO Mlanual. r o t e  31, 3z,prm, seetior I for a eomplere dmursmr o f f h e  C ~ l i l l e a  
8aarnp:u.g ag3tem 

L'.4et ofJme 6. 1972 86 Stat 213 
I -Sir  S Rep 30 92-790. 926 Conp 2d Seis  1972 C S Code Cong & l r l m m  

Neur 2364 
"'Sea :ext a h r e  note5 102, 103. J L I P U  
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for inaurmg the legality and propriety of contract payments, knonl- 
edge of the procurement process would presumably he a prme prereq- 
uisite for their appointment. As has been seen, however, pioeurement 
knowledge is not normally a criterion for selection. When specific erite- 
ria are listed, they normally center upon aceountmg experience.lbs The 
Army, foor example, recognizing "that it is neceesaq foor finance and 
accounting personnel t o  haw some knol3-ledge of procurement," at- 
tempts t o  summarlie the pmcurement pmces~ in one chapter in its fi- 
nance regulation dealing with commercial a c c o ~ n t s . ~ ~ ~  Such a synopsis 
Is obviously of  little value for the certi$mg or disbursing officer in his 
or her daily job. These officers. therefore, must rely heavily on the 
knowledge, judgment, and integrity o f  the contracting officer and his 
or her personnel. 

The need for such reliance coupled with the requirement to be mde- 
pendent has produced a unique relationship irith the contractmg off- 
cer. The symbiotic relationship may be described as (1) independent, 
with some exceptions, and (2) mutually supportive. 

A .  IXDEPEYDENCE 

The certi*mg or disbursing officer is intended to be independent o f  
the contracting officer. The fact that a contracting officer has approved 
a p a p e n t  doer not reliere the accountable officer from this duty af de- 
termining that the payment is legal and If a contracting off- 
cer has made a decision concerning which the certi&mg or disbursing 
officer has doubts. the accountable officer has the right t o  apply to the 
Comptroller General for an advance decision on the legality of pay- 
ment.L71 The certifying or disbursing officer must be assured of the le- 
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gality of the payment and shouid r e t m  the voucher to the contraetmg 
officer far more documentation mtil he is satufied.172 

This independence is not absolute, hoiverer In certam situations, 
such as eontract claims. the decision of the eonrracting officer 1s final 
and conclusive and must be followed by the accountable offi~icer."~ 4"- 
other important qualification on independence depends on nherher a 
certifymg or disbursing officer hac been involved in the procurement 
process. 

In Lakeland Medied Assoemtea, Ltd ,Ii4 the .Inned Services Board 
of Contract Appeals was faced with a situation in which the contractor 
had k e n  billing for services that &-ere beyond the terne of the con- 
tract. The contractoi's i n m s e a  were Sent directly to the Indian Health 
Serrves cenifyiny officers who cenified them for payment When the 
contracting officer eventually became aware of this on a later contract, 
he attempted to recoup the money paid on the earlier contract. The 
board ruled that the government was bound because the contractor 
ivab entitled to rei? on the iang cowse of dealmg between the parties 
under the prior contraets. Furthermore, "because the eedifying ole-  
cw's  j imctioii i s   pa^ of the pmwrement  funetion, not the jznanre 
function," the certifyng officer's knowledge as ta what the payments 
were for was imputed to the contracting officer."s 

The board's stereotyping of certifkjng officers as part of the procure- 
ment function is unfortunate. Such a concept might have been the per- 
ception of the drafters of Executive Order KO. 6166, which prescribed 
certitication by those autholized to incur However, It is 
clearly not the reality today. While some certifying ofhers (such as a 
GS-16 center director) might very aptly be characterized as partici- 
pants in the procurement funetion, most such officials p e h m  purely 
financial roles and are, in fact, appointed an the basis of their financial 
expertise. 

The decision in Lakeland .Medzal Associates, Ltd."' places an 
unrealistic gloss o w r  the entire process. In reality, certiQmg officers 
ai? not subordinates or agents of the contraetmg officer. They are the 
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connecting lmk between the agency's procurement division and the 
Treawry Department disbursing officers. It is disruptive of the entire 
p roms  arbitrarily to ciassify all certikinp officers according to one 
function for the purpose of imputing knowledge to  the contracting offi- 
cer. Such a classification should depend on the title and paeition af the 
individual certiEying officer. Despite these 'difficulties with the d e w  
son,  Lakeland M e d m 1  Associates, Ltd.lT8 is still in f o m  8s a ruling. 

Exactly the apposite result was reached by the Comptroller General 
in a case involvmg very similar facts.178 A General Serrices Admmis- 
tration contract provided for payment under a speafic method of com- 
putation. The contractor was actually paid on the basis of invoices 
using a different method. Successire contracts is-ere concluded which 
involved the same disparity in payment procedures. When the con- 
tracting officer discovered the error, he attempted to recover the mon- 
ey paid on all the prior contracts. 

The Comptroller General ruled that the government could recover 
on the f r s t  contract, because it unambiguously required the govern- 
ment's method of computation. However, recoven. on the subsequent 
contracts RBS not allowed, because the contractor was entitled to rely 
on the government's apparent interpretation of the f r s t  contract. Re- 
garding the fust contract, the Comptroller General stated that the m- 
terpretation, in order to be binding, must be the conscious action of a 
responsible agent. Government fiscal or fmmce officers ordinarily do 
not play a signifxant part ri the pmceas of negotiating and adminis- 
tering contracts. Therefore, the government could not be bound.'" 

The two decisions, therefore, appear to be imeconcilable. An accept- 
able middle ground, however, appears t o  have been reached. In 1 ' ~  
versa1 L'ltmsonus, Z?U,, '~ '  the contractor delivered certain property 
to a Veterans Administration hospital. The f m  then Sent an invoice to 
the hospital fiscai office. The invoice was paid without an official in- 
spection of the property by an authorized qualified inspector and with- 
out acceptance of the pmpeny by the contracting officer in accordance 
n i th  contractually specified procedures far inspection and acceptance. 
When a dispute later developed over the property's conformance a i t h  
the contract speciticationa, the contractor argued that the p a p e n t  
represented acceptance. 

,>I r, 

"sbl~ Camp. Gem. 8-167999. March 26. 1966. 8 G C m.5 (19661 
l'The n h g  i i a s  b a e d  on J s n m  v Cnmd Stater, 110 C t  C1 346. 344 F.2d 363 

LILPXCAB Xi0 1014. 73-2. BCA lmS6 (19131 
L1966), v1 be dirussed infro 
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The Veteran's Admin~stration Board of Contract Appeals disagreed. 
Although it did not fully diseuss the issue, the board seemed to base itr 
decision on the fact that the contract called for a specific type of ac- 
ceptance which palment alone would not satisS.'82 The case apparent- 
ly stands for [he pmpasition that, if the contractor is clearly put on 
notice of areas in which the certifymg officer is mpatent, the govern- 
ment can argue with hope of success that enonems acts of the certlEg.- 
ing o f f e r  may not be imputed to the contracting officer, thereby bmd- 
ing the Eovemment, on gmunds af apparent authority. 

The ability, or lack thereof, of disbursing officers to 30 bind the gov- 
ernment is not questioned. In 1924, the Court of Claims recognized 
that a disbursing officer is an officer of very limited p a e r  whose ap 
provd could not create a liability against the United States where 
none existed before.'$3 This same notion was unplicit in the C o w  of 
Claims deciaion in 1965 m Jansen v. LTniled Stales.1s4 In that case the 
court said that payment by an Air Force disbursmg officer 1s not bind- 
ing on the government, because payment was not made by the "con- 
tracting officer or anyone else m authority at the air base."'" Essen- 
tial m such language 1s the notion that the disbursing officer performed 
a primarily ministerial function. 

The Armed Services Board of Contract Appeals, in direct contraven- 
tion of its view of certifying officers expressed in Lakeland Medwal 
Associates, Ltd.," has ruled that disbursing officers are not entitled 
to make a binding mterpretation of contraet language kcauw they da 
not ordinarily play a signifcant mle m the pmceas of negotiating and 
administering contracts.187 Their mle 1s p w l y  ministerial.1BB 

The vie* that the mle of the accountable officer is merely ministen- 
al is not shared by the Comptroller General,'" to whom such afflcer 
must account. Such a perception of accountable offEers as ministerial 
bureaucrats appears based on the fact that, in practice, accountable of- 
ficers pay virtually all the vouchers presented to them. This f z t  may 

l"Safe 174, 8i'po 
Id'A Pam118 LLghtenge Ine , ASBCA Uo 17288, i b 2  BCA 114M 119761 The cme in- 

ralved a deeiaian ai the diibwiing aifieer to pay the e o n f r s e r o i ~  monthly m m e e ~  at a 
current rate of exchange rather than at  the contract race. Note that the language wed i d  
vlduilly idenriial to that canrained in Me Camp Gen 8.167999 mpm note 179 
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lead to the erroneous assumption that such pakment is not discretion- 
a q  with the accountable officer. This averlwkj the independent duty 
of the accountable officer to determine the vouchers' legality. .4t the 
same time, such a notion is actually accurate regardmg present day 
certifying and disbursing officers. Because of the voluminous number 
of pakments to be made, examination, if made at all, is perfunctoq, 
and the role has, in fact, been reduced to a ministerial one. 

Consequently, B dichotomy exists. On the one hand, it is presumed 
that p a p e n t  by a disbursing officer is not bindmg regardmg the pm- 
c m m e n t  functions of the agency. Conwrsely, a presumption appears 
to exist, at least in decisions of the b e d  Services Board of  Contract 
Appeals, that certification by the agency certifying officer, mdepend- 
ent though he is, connotes the agency's (including the contracting off- 
ceie) determination that the facts and mounts stated m the contrae- 
t o i s  invoice are comet. Absent fraud or clear notification in statutes, 
regulations, or the eontract that certain actions are beyond the author- 
ity af a certifying officer, thie ce r t ih t ion  will be binding on the 
government. 

Canaidering the mdependence of the certlfymg or disbursing offxer, 
the relationship betneen that o f f h r  and the contracting officer ie es- 
sentially that of t w o  individuals who eaereise absolute contml over one 
domain, llke Roman consuls with veto powers. Both must concur in an 
action for it to be successfully completed, but either may render a deci- 
sion which nould terminate a course of action. 

B. MCTLTAL SCPPORT BETWEEN OFFICIALS 
Certifying and disbursing officers are totally dependent on the infor- 

mation supplied to them by the contracting officer and hi8 or her rep- 
resentatives, such as inspectors. Without such data, no basis would ex- 
ist far certification and payment. The contracting offcer 1s charged 
vnth funneling copies of all vital contractual documents to these offi- 
cials who certify and pay 80 they may aid in the successful completion 
of the contract.'" Conversely, the certifying and disbursing officers 
apprise the contracting officer of actions taken by them in regards to 
paymenta.18' This mutual flow of documents and information is vital to 
the work of each official. 

~~ 

I B ' I R  37-107, note 169, sipia.  para. 2-2. 2.111, 2-14 
"LE B ,  Defense lcqmrltion Regulation, A p p n d u  E .  6 $  E-602 3. E-610 4 (henm- 

alter cited a i  DAR) The DAR may be found m Title 32, Code of Federal Replstianr 
(1979). 
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V. PRIOR TO AWARD 

Much happens prior to award of the contract that will have impact 
upon work of the certifying or disbursing officer. That officer, how- 
ever, is uninvolved at that point, except for certifying the availability 
of funds of the tgpe and in the amount needed to carry out a proposed 
purchase of goods or s e l ~ i c e s . ~ ~ ~  

The first important step is the placing of the public money in the 
agency's accounts for the certlfling and disbursing officers to draw on. 
The budgeting, appropriating, apportioning, and allocating process is a 
lengthy, complex ordeal.193 It results in division of the funds in the 
agency's coffers among numerous projects or categones. The funds 
thus individualized may not he exceeded for a particular project or cat- 
egory of expenditure. 

The agency accounting office will adnse the eeflifying or dijbursmg 
able for payment on a particular contract. 
mg or diebursmg officer who bears the re- 

sponsibility for ensuring that the pawen t  is lamful, that it daee not 
exceed the specified amolmt, and that it is not being used for a differ- 
ent purpose than originally intended.184 This advice h m  the account- 
ing office represents the modern equivalent of the money chest 
crammed vith cash. At present the money for payment is merely cred- 
ited in the accomts of the agency for which the certifying officer 
certifies, and in the account of the disbursing officer. Only a miniscule 
partion of the money will be physically present (in the form of coins 
and currency) m the agency offices. Normally It d be presented by 
check.'S5 

The initial step in\olving fmance personnel m the procurement pmc- 
ess is the rubmission by the ConKraetmg officer of a pwrhase request 
form to the fmance office, On the basis of this request, the necessav 

38 
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funds will be committed or reserved by the accounting branch of the fi- 
nance offre.'8e 

After receiving notice that the funds are available, the contracting 
ofliter may then proceed to award of the contract. Before the award, 
however, the decision is made as to which office will be the certifying 
or disbursing This decision often h a  a tremendous impact on 
the financial prospects of the contractor and wiil be of great concern to 
him.'" 

Consider the following example: An agency in Washington i s  
planning to award a production contract to a California fm. If the cer- 
tifying or  disbursing office is at the agency's headquaners in Washing- 
ton, then, to receive payment, the contractor must send all invoices 
across the country This normally takes at least two to three days. If 
an invoice is pmcessed immediately, the check then must be sent back, 
for a loss of another two to three days. O ~ e r  the life af a contract, ee- 
pecially if the contractor IS receiving partial or pmgres~ payments, 
such transcontinental delays would cost a great deai of money in lost 
interest on the unreceived money, interest spent on bornwed money, 
loat diseounts fmm suppliers, and higher prices. To alleviate this prab- 
lem, companies rvill often hand-cam the invaicea to the proper office 
and handsany payment back. Such a practice, however, would also be 
highly expensive in this coast-tasoast example. Cantractora, there- 
fore, are most anxious to have the certifymg or paying office as close 
aa possible to their plants or billing offices. 

Problems such as this hare been substantially reduced as a result of 
two interrelated developments: the use of modern telecommunications 
e q u i ~ m e n t , ' ~ ~  and the creation of fully automated accounting and 
disbursing systems comprised of multiple field offices throughout the 
United States. Although such systems are becoming more n m e r -  
O U S , ~ ~ ~  attention will be focused on only one such system, the Defense 
Contract Adminietrative Service (DCAS). 

'WSrr AR 37-10?, note 169, ~uyia ,  para. 2-2a See nlm nates 48 and 19, ~ u p r a .  and 
"eompanprng text 

'BiThis mwt be speclfzd u1 the eontrart. See.  e.g , Standard Farm 26. Federal Ro- 
e w m e n t  Regulations e 1-16-901-26 Iherernaer FPR), DAR. note 190, mqm, 6 
m-?M The Federal Raewment Regulations and ather agency p r m ~ e m e n i  mgula- 
l m n b  may be found m Title 11, Code of Federal Regulatmni See o k  now 191. 
'%Sei Pare. Zleg~IuTmn and Mansgemenl of Defense Contrarli 681 (1970). 
LBBThe slectrnnic Pond franafer system uauid esmrial ly elunmate fhlr problem srr 

note GO, .",a 

hme center m Auitm. Teras. to rvhlch data 13 m t  imm all of ZP 222 field sfatlons. 
'OOThe Veterans Admrnisfrsfmn. for example. utlllles a central Beeountrng and certl- 
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An agency of the Department of Defense, DCAS administers the ma- 
jority of defense contracts, especially the large production contracts. 
The individual militaq services atill administer many of their awn con- 
tracts, particularly those dealmg solely with the individual post (on- 
post construction, painting, and Janitorial services, for e ~ a m p l e ) . ~ 0 1  
Because DCAS. when requested, will aiso admhs te r  contracts for ci- 
vilian agencies such ad  XASA or the Energy Department.ao2 it must 
be studied because of its effect on both the certifying and disbursing 
officer system. As will be seen, the main difference is that DCAS, be- 
cause of its responsibility for a very wide geographical area, utilizes 
essentially a totally automated system of adrnmistration and disburse- 
ment. Such automated systems are in sharp contrast with the adminis- 
tration and disbursement done by the local military commands. Such 
commands are not fully automated because all contracts and other sup- 
portmg documents are delivered or  prepared withm the area. 

The contract will specifically designate the place to which invoices 
are to be sent.203 If DCAS is to admmister the contract for a DOD de- 
partment, the designated DCAS disbursing officer may be listed. If 
DCAS is to administer the contract for a nan-DOD department, the of. 
lice which handles disbwsements for that department should be listed 
ar the paying Once selected, the disbursing office may be 
changed if necessary 

This selection of a pa)ing office from a wide-spiead system can lead 
to difficult \ enha t i an  problems in the future. In one recent case.z0s 
the GAO discovered that valid payment of $306,749 due on a contract 
was made by the Sev York DCAS office. A copy of the same contract 
was also sent to the Philadelphia DCAS office, except that the desig- 
nated paying office had been changed from Xew York to Philadelphia, 
and the place to which payment was to be sent v a s  also changed. 
Fraudulent invoices were then Eent t o  the Phlladelphia office. which 
paid $306,749 an the basis of these invoices. The clerk, however. Sent 
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the check to the legitimate vendor mrtead of to the place designated in 
the altered contract. The error was discovered when the legitimate 
vendor reported the receipt of the second check. It is not known how 
long or how often similar incidents had occurred. 

As noted, all these pre-award actions, while of vital importance to 
certi$ing and diabursing officer8 eventually, do not requln action on 
their part yet.20' There is one area, however. m which disbursing offi- 
cere have a speciiii responaibility prior to arard.  Certain procure- 
ments require bidders to submit bonds. If the bidder submits a United 
States band or note, certified or cashieis check, bank draft, money or- 
der, or cumency in lieu of such bonds, the contracting officer is re- 
quired to promptly t- over such securities to the dieburemg offi- 
ce+08 for safekeeping until the obligation of the band has ceased.20e 
Until then, the disbursmg officer exercises the zame responsibility to- 
ward those instruments as he does for the public money.z'" If a negoti- 
able instrument payable to the T r e a s q  of the United States is 
submitted in lieu of a bid band and is lost, the Treasurg. Department 
under 40 U.S.C. i 2 W  may execute an indemnity agreement to pro- 
tect the bidder and his bank. If the check is cashed, the United States 
must honor it8 indemnity agreement v n h  possible liabdity being 
imposed on the disbursing affieer.21* 

V. DURING CONTRACT PERFORMAKCE 

In order to portray clearly the actiritles of certifying and disbursing 
officers regarding contracts, we will fwst examine their actions in ef- 
fecting payment under a fxed-price supply eontract in\,olving only one 
payment. This examination wl l  highlight what specific rules or pre- 

10'Safei 18. 49. and 196. ~z~pra,  and text the*** 
'O'Far Am F o m  eonrraets, the b n d  muet be turned mer t o  the aeeounfmg and fi- 

nance o f h e r  Reed1 iharuhlle diibwsmgaffmrs are nomalii  dw fvlanee and aecomf- 
ing affneri, this 18 not always the ea=. In the c ~ b l l ~ a n  ageners. the aeraunfs RE fumed 
over ra "the fvlantr or afher officer." It le up r" the mdi\idual agency m designate x ha 
the affrial ihall be FPR. note 197, 8upr0, 8 1-20 204-1. DAR, note 191. mpra. s 10-202 

'"United Stater notes. hasrer .  may slfernatively be dep i i t ed  v1 a Federal Relerve 
Bank. 
1L031 0 . 5  C 5 (19761. See I R  3i-103, note 27 supra para. 5-9, horrhe pmeedvrei 

to be followed. 
'11 Act of July 8. 1937, C. 444, 1 3b. 88 added b! Acr a i  huguaf 10, 1939, C 666. B 2 

63 Stat 116 
"'Le I m p m  of C m n r  Dewlapmenfa on the Legal Blsrlon a i  DARCOM at 4 (APT 

19781 

11 
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scribed practices mist for certiklng and diabwalng offificera to follow 
Aa v a s  nored howwer. specific guidance 1s sparae. The spe- 
c1fics that apply to relatively smple fixed price contracts must then be 
extrapalated and applied to the other types of contracts and financing 
arraqementa. 

An extrapalation of the specifva and an examination of the case I a v  
leads to five general principles that certifi.ing and dirbursmg officers 
must follow. These pnnciplea are: 

1. Xake sure the contract is legal. Such a Statement is good general 
advice but IS totally u d e ~  as a daily guide. Celtibing and dirbureing 
officers do nor have the knowledge, tme ,  or resources to comply with 
such an all-encompassmg principle. They da not have the knowledge 
because normally neither they nor their subordmates (who do the =tu- 
al examining) hare the requisite expertise in procurement. They do 
not hare the time to examine each among the myriad of documents 
pertalnmg to the numemus contracts under their jurisdiction. Fmall). 
they offen do not hare certam essential items. namely copies of the ae- 
tual contracts and supporting documents, to examine fully. In aura- 
mated agatems, only abstracts of mfarmation are sent to certifyhg or 
dijbursing officers. 

2. Make sure the suppanmg documentation 1s adequate 10 support 
the payment. This is also difficult to achieve foal. the same reasons 
listed above. Most pa?ments. however. need only one or two specific 
eupponmg documents, such as a receirmg repart or a contractmg off- 
ce i s  appmral. m order to be made A11 systems, mcluding automated 
ones, provide for a joinder af these documents uith the voucher prior 
to payment. 

3. Make sure the paymenr is authorized by the contract. Before cer- 
tain pa!-ments (such as advance or progress paymenis) may be made. 
there must be a specific contract clause authorizing such payments. 

4. Make sure the payment has been appro\ed by the pmoper official 
Although \ eo-  smilar to the requirement for adequate suppaning doc- 
mentation, this requms somethmg more. Often while the supporting 
data is adequate to support a payment, the contracting officer ma? 
need to approve the payment and spec@ the amount. This is eapecial- 
ly true m certain fmmancing arrangements. 
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5 .  Make sure the payment i s  made to the right party. This sounds 
obvious but, as will be seen, often the certifymg or disbursmg officer 
fmds numerous elaimante tugging at his toat sleeies and demanding 
the same check. Although this pmblem potentially must be faced with 
all payments, it is eapcially prevalent in fmal payments and will be 
analyzed m the section on fmal payment. 

The certifying officer and disbursing officer systems are virtually 
identical up to the pamt that the voucher is authorized for payment. 
After that, the differences are manifest. Consequently, both systems 
will be combined for analysis up to that paint of divergence. 

.1 more profound difference, horrever, exists between systems 
which are "manual.l (i,e., the mechanics of the process are done indi- 
vidually by clerical personnel) and those which are automated totally 
or partially (i.e,, the mechanics are p r f o m e d  by computer on the ba- 
air of selected mput). Bath methods, must, therefoore, be examined. 

A.  MAA'CAL CERTIFYING A V D  DISBCRSING 
OFFICER SYSTEMS 

Once cantract award has been made, the contracting officer muat 
furnish the certiping or disbursing officer with a copy of the contract, 
purchase order, or delnery order, and any modifications In 
the disbursing officer system these documents will normally be re- 
tained m the commercial account8 Section of the examination branch. 
As Been earlier, it is this section which wdl  normally p r f o m  the certi- 
king offxer function.215 In the certifi.mg a f f ~ e r  system, the retaining 
office might be the agency's accounting affcice.21e 

In order for the contractor to receive payment, this examining sec- 
tion must have a voucher: a copy of the contract, purchase order, or 
delivery order; a receiring repart; and a reendois invoice. 

Vouchers are uiually an Standard Form 10342L7 and are prepared by 
the examming seetian after the supparting documents are examined. 
The contract. purchase order, or de l iwq  order, together a i t h  any 

l " i R  37-103, note 27. u p m  para 3-29: EPA Pmual, note 64, supm chap 4 bec- 

",'See AR 37-103, note 21 8upm para 1-21. 1-22. 
* I %  9 ,  E P I  Panual, note z4, w p r a ,  chap 4, jeerlon 2. para 2 
SL'Sre appendix t o  this article, ZMTO See text at notes 310-316, tnfra. far dlseussmn 

of the form t o  be vied on m a l l  purehaiea 

tmn 2. para. 2. 
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modification, is examined to insure it complies with all laws and "appii- 
cable regulatory This elareification la exactly as 
broad as it sounds. One agency states that the voucher in 
order to c a m .  out his responsibilities properly, IS suppased to have a 
current and "generallx extensive" familiarity w t h  (1) agency direc- 
t xes ,  (2) the United States Code, (3) Comptroller General deciahns, 
(4) rolme 1 of the Jomt Travel Regulations. (6) the Code of Federal 
Regulations, and (6) the Federal Travel Regulationa.z20 Such knowl- 
edge, while possibly a legitmate criterion foor selecting an agency gen- 
eral counsel, is sunply wlrealistr for lower-grade 

Because the enamming personnel are not vel1 reraed m the myriad 
of procurement laws and regulations and because of the solume of 
paperwork mwlred,  examination of contractual documents Is often 
perfunctoly and qmtry.  The exammers know rhar, before It reaches 
their desks, the contract has been wrieired by the contracting officer, 
contractmg specialists, and. normally. legal officers. The exmmers 
w11 not attempt to second-guess these personnel. Consequently, their 
review does not normally extend to judgmental factors such as wheth- 
er the contrzt  should hare been obtained by formal adremsing or 
negotiation.221 

However, the exmmer  can perform essentially a checklist test, ask- 
ing, is the paying office correctly identified on the contract; are all re- 
quired signatures affued; is the contract complete and correct aa to ac- 
eomtmg data; is the vendor mdebted to the Government for any 
money.2l3 

It i s  vital that all necessalg documents be attached to voucher8 
submitted foor paqment. The Comptroller General has ruled that, if the 
celtib-ing or  disbursing officer is not satisfied with the supponmg dac- 
mentation, he should rerum the roueher and documentation for 

31-107. note 169, S U D I ~ ,  ~ a r a  I-22d 
'X'The voucher e x ~ m m r  &all< examnes the contract and all mpportmg documents 

31OEPA Manual, note 2, mpa chapter 1. para Ib(l1, lee also \'A Manusi YP-4 

"'Per text p'eceding note 15 and 72. supra 
'-'The Comprroller General "as a t a k a  rhaf the cerLhuri aSficer 1s r o t  r q u m d  to 

verih if the canrrsrflng officer % a i  correct  m decldme 1% hethei or not to d \ e m w  for 
bids Ax explanator. rtafernent o f  S a m  houexer. simnod b? t i e  eontrsrfmg osileer 
should be sltarhed to the ioueher Comp Gen Dei 6-67837, 27 Camp Gen. 73  (19471. 
YA Panual. note 220, s"prn.  para 2 07C 

lPrSer X a i r  Carnptrnller Manus1 para 016060-3. EP.I hlanua. nure  e l ,  8,tpra. chap 
4. wee 2, para 2.9a 

before prepannp and exammng the iourher 

Pen 111, Voucher .?.uditinp para 2 06 (C3. Mhy 16 19791 [hereinafter VA l lanuall  
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administrative c ~ r r e c t i o n . ~ ~ ‘  The accountable officer must obtain the 
necessary documentation regardless of the fact that payment might 
hare been approved by the agency head.zze This responsibility cannot 
be waived by contract clause.226 This is eapecially true regarding all 
types of cost reimbursemenr contracts. While such contracts generally 
vest contracting offxers with broad powers in approving reimbursable 
items, these powers are not unlimited. They may not offset the inde- 
pendent responsibility of accountable officers to require evidence in 
suppart of claims for payment.22’ 

Receiving reports and certificares of performance are furnished by 
the appropriate accountable property officer who receives the equip 
ment, or by the contracting officer, inspector, or other authorized per- 
son.228 The receiving report228 serves a8 evidence that the goods have 
been received and conform to the contract specifications. If the con- 
tract calls for services, then a certificate of performance is used.2m 
The receiving support may also be used as the vendois mvaice If suffi- 
cient mfomation is included and it is clearly marked as such. 

Since 1964, however, it has not been necessaq for DOD disbursmg 
offiers IO delay pagment until receipt of such reports. The Depart- 
ment af Defense in that year instituted a “fast pay” procedure which 
authorized pagment on certain small pwrhases and other eontracts 
prior to notification of receipt. The procedure was designed to benefit 
contractors by enabling them to receive payments sooner, and to bene- 

‘*4Ms. Comp. Gem. B-179916, 11 idlareh 1974. See d m  note 222. m p  
llTomp Gen Dec A-14334, 6 Camp. Gen. 1011 11926) ( I t t ome)  General). 
“l‘Camp Gen Dee. 8-21318, 21 Comp Gen. 598 (1941). Form example of hou ngid- 

ly the Cornptmller General mguueb fhla mspomlbdlt) t o  be eamed  OUL. ese Comp Gen 
Dec A-66824. 15 Camp. Gen 371 (1935) 

““Comp Gen. Dee. B-2W12, 22 Comp. Gen. 169 119421 See 0180 Comp. Gem. Dee. 
B-20% 21 Camp Gen 341 (19411. and Comp. Gen Dee B-15804, 20 Comp Gen 664 
(19411, Khnh mqvved Origmsl signed meelpts and LOPE a f  eontrsecs s i i h  bubiontrser 
or8 ( i f r e q u a d  by contrar) to be atfaehed to rhe wucher 

Ia’.4R 31-107, note 169, s u p .  pars 3-2b 
=DOD uses DD Farm 250, Materid Innpectlon and Reee~rlng Repirt The c n h n  

agenerr  “be a xanety of farms such a& EPA Form 2560-la. Contrsrf Scatue Nonfna- 
tlon Srr elso V A  Manual, nore 220. ~ u p r a .  para 2 OTbi2I Sei apoendix to this arhcle 
far a repmduction of DD 250. 

*‘“Such mpeetion and recaving repam, however, are frequently maeeurate The 
GAO reeentl) dueovered glanng errors. Far  example, a eoncrraclar UBJ p a d  far pmtmg 
a building thar WBS not panted. t,,o eontractors *ere p a d  for parnring the same building 
t m c e  at about the same time, another emmeto r  mi pad for p~lntlng 343,m quare 
feet of lullace area on 42 bwldings uhen the bwldmgs involved only had 193,270 cquare 
feet. B 75 percent oierpaymenr Ma. Comp Gen. 8-196952, J a n u w  9. 1980. 
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fit the Government by pemittmg I t  to take adranrage of any prompt 
payment discounts available under the 

Pa)ment under this procedure is based on the contractoia iniose.  
which represents that the supplies have been delivered to a post aftiee. 
common carrier. or pomt of f r s t  receipt by the G~rernment.~~~ Three 
conditione must be satisfied before the fast pay procedure may be 
used. These conditions are listed in a a p x i a l  clause requlred in all ap- 
plicable contracts. 

1. Individual orders may not exceed $10,000, with two exceptions. 
In  procurements of brand-name subsiatance items for resale a i  
commissaries, and of commercial-type medical supplies for direct sh ip  
ment 0versea.3, the procedure may be used hithaut limitation. 

2. Title to the supplies must vest m the Gaiemmenr upon del ire ly  
to a post office or common eamer or upon receipt by the Government 
if shipped by other means. 

3. The supplier must agree to replace. repair, or correct supplies not 
received at destination. damaged rn transit, or not conforming to pur- 
chase requirements. 

At present. the civilian agencies hare authorit?. to unplernent the 
fast pay procedure,233 but hare not done so to any large ehtent. The 
Environmental Protection Agency is testing fast papnent under a pilot 
program by deeigmation of the General Accounting Office.234 

The rendois  i n io ice  1s of critical mpartance m the payment proc- 
ess. The contraet requires the vendor to send a specific number (nor- 
mally f 0 0 u r ) ~ ~ ~  of copier of a correct invoice to the office designated.a36 
If the vendor fails to send the correct numberz3' or if the voucher I t -  
self 1s incorrect. it will be returned far correction, with a correrpond- 
mg delay m payment.238 

The details o i f h e  p!an %re ret forth in AR 37-107. note 169. m p m  ehap 6. lee Y 
"31The m\owe snauld h c1ear.y marked ' P S T  P I S  and 'No DD Form 260 h e -  

pared'' Deiense Lagiiiiii Agency. How to  AVOID D E L l l S  m Payment. c E IApr 
1980) 

~ ~ * > l S  camp Gen B-168487, April 1. 1966 
n ~ l n f e i v i e x  w t h  Mr Mareui high. CertlEwg Officer of EPA. December 30, 1950. 
'"See Standard €'om 26 FPR, note 197 8dpro S 1-16-901-26 
2166 9 D I R .  note 191 m p a  7-103 7. I P R ,  note 19; supia.  1-7 101 7 [Fired Prlee 

Supply Conrraclil. DAR 7.302 2 (Fixed Price R e r a r e i  and Deielopment Contract%) 
DAR 7-602 7 ,  Clauee 7 ( C o n i t r u e f m  Confrsrt i) .  

*a'Sie ASBC? h o  ,0340. Carl B Todd 6-1 BCA 4823 (19G) 
"'It also extends the tme ior d l roun t r  See LEX: at notes 265-290. mfia 
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The required data far the mvoice includes contrait number, descrip- 
tion of supplies or seer~ices. sizes, quantities, unit prices. t e rns  of dis- 
coUnt, date and number of mvmcc, and any required cenification or 
supporting documentation.239 

The contractor must take special care to meure the accurac? of the 
rnoice because that document wili receive particular scrutiny.2" For 
example: 

1. The quantity stated on the invoice will be checked against the 
quantity iiated in the receiving repom t o  mswe that the Government i 3  
not paying foor goods It has nut received. Discrepancies often arise 
when a vendor bills foor Units which he did not know had been or vould 
be rejected. Goods not accepted by the Government are considered not 
to have been received even though delivered by the contractor. 

2. The unn prices mill be compared with the prices listed in the can- 
tract. If the invoice s h o w  a higher price, the accountable officer may 
pay the correct (lower) amount and furnish the vendor a cop>- of the 
adjusted mroiee. Invoices may be accepted if they are submitted for 
leas than the contract price.14' 

3. Arithmetic computations are checked for accuracy. 

4. DiJeount terms on the invoice and procurmg document are com- 
pared. If a discrepancy exist8, the Gasemment will use whichever dis- 
count is greater. 

5 ,  The date of receipt of the invoice in the correct office is also noted 
because this begins the computation of the discount period. 

6 Items for which the Cmted States is not liabie (such as local and 
state taxes when the legal incidence of the tax I on the \endeel wi l  be 
rejected.%" 

At this point the two systems diuerge. 

'"See Hoii  to AVOID DEL.4rS m Payment. note 232. w p , " ,  at 29 
*'See .4R 37-10:, note 169 ~ x p a  palm 6-23. 5-21 
2*'AR 37-107 note 169 nupra ears 5-23. 7 i g  R e g ,  note 63 i i 'pro.  section 3 

para 8s 6 .  
10Ser Comp Gen. Dee A-58702 14 Comp. Gen 164 (19311. rvherem B disburime of- 

fxer emneourly paid the eor.trartor for United State? taxes paid by ~upplieri and the 
Camptmller General refused t o  grant hun relief Srr o!80 11s. Camp Gen 8-151091, 
Yay 9, 1963 

li 
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B.  DISBURSING O F F I C E  SYSTEM 

After the exammation and voucher preparation process E com- 
pleted, the voucher and supporting documents are sent to the 
disbursing seetion for payment. This might be across the hall or mere- 
ly to a different section of the same room. 

If, haiwver, the fmance officer is not also the cert&!ng offxer. all 
supparting documents must be routed M the certifymg officer for ex- 
ammation and preparation of the The commercial accounts 
section will nonetheless review these documents before they are sent 
to disbursmg. 

On the basis of the examination by the commercial accounts section, 
the disbursing section will iasue payment, normally by check.ZM The 
voucher will then be marked "Paid," with the date of payment and the 
s q m b l  number of the diabursmg office. 4 copy of the annotated 
voucher should be sent to the contractor with the 

Each month, the disbursing officer w l l  prepare a statement of ac- 
countability (Standard Form 1219). This form ahons summary totals of 
all receipts and disbursements made during the period and the status 
of the offxel's The original toucher must be attached to 
the SF 1219. These document8 will be fomarded to the Treasury De- 
partment for review and will eventually be audited by the General Ac- 
counting Office. 

C .  CERTIFYLVG OFFICER SYSTEA! 

Once the voucher is approved for it will be listed an 
Standard Form 1166, Voucher and Schedule of Payments, which must 
be signed by the authorized certibmg officer The tenifEd voucher 
and shedule of payments ~~1.111 then be sent to the designated regional 
disbursing office for payment. Once the voucher is received, the re- 

*-AR 37-107. note 168, supin. para 1-7. se i  e l s ~  AR 210-10 note 53 9 '~p ia .  

'"See I R  37-107. note 168. mpm. para 6-41r if cash payment IS made 
**+a\) CamptmllerManual para 046133-2: i R  37-10?. note 169. m p a .  para. 3-8. 

37-103, note 27. slipm chapter 18 @ v e l  detailed lnstructionr on how the form 
is t o  be completed See nleo xaby Camptroller Manus1 Chapter i, Pan E, beerun I1 
T R F X  nore 19 B U ~ O .  B 2-3140 6-1 see TFRM, note 19. sups, 2-3110. AR 37-111. 
Fmanclal hdmmmrafion Aoeovntlng and Repalfmg Lor Operstvrg Agency (Interim 
Change 104, 19Jtme 1980). chap 5 ,  sec II 

lnstallafi0ni-iidmlnlafratlon. para I-4b (Change, 19781 

*"see YA Manual note 220 "upm. pars 2.10. 
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gional disbursing offxe will i~r i fy  the signature by comparison with 
the Standard Form 210 card on fde. That office will alsa insure that the 
schedule is vaiid an it8 face, and will render payment. It will retain the 
original schedule for the records and send the annotated copy back to 
the agency.248 The regional disbursing office will prepare a monthly 
Statement of Accountability, Standard Form 1219, and the agency ac- 
counting offxe w11 prepare a Statement of Transactions which will 
eventually be used as the basis of GAO's periodic audits.z* 

D. NOTICE OF EXCEPTION 
If during the audit, the General Accounting Office (GAO) discovers 

questionable payments, it will normally send notice of an informal in- 
quiry, GAO Form 3010, to the accountable If the matter is 
not resolved by this method, a formal Notice af Exception is issued to 
the accountable officer.2c1 The accountable officer m u t  give the notice 
his prompt consideration and will reply on the Notice of Exception 
form itself, attaching any additional documents needed. The burden of 
pmof is an the accountable officer to pmve that the payment was prop  
er.  GAO is not required to prove that it was ~mpmper . "~  

If the reply is sufficient to statisfy GAO's questions, the Notice of 
Exception is marked "cleared" or "satisfactory." If it is not sufficient, 
then collection action must be initiated against the payeePw or the ac- 
countable Once repayment is made, GAO must be notifed so 
the account may be properly annotated.z5s 

E .  AUTOMATED CERTIFYING A N D  DISBURSING 
OFFICER SYSTEMS 

There is no doubt that automation of payment pmceesing is the 
wave Q€ the future."B This development is mandated by the simple 

'*'TFRM, note 19, mpia, 0 4-1060.15; Treasvy Department Cvculnr No 680 (2d 
y e ? ,  9 Jan 19141 

laSer TFRM, note 19, ~upra, 9 2-3146.10, 7 Ag Reg, note 53, 8upin. section 3. 
PUB. 214; Lwas, Pinaneta1 .Manogemml m thr Federal G a z ; m i m m l  a d  0 Cnzlrd 
Slats Tmosury Perapectriw, The Government Acemmtmf 8 (summer 19191 

""3 GAO Manual 9 61-63, AR 37-103. note 27, dupm, chap. 11, EPA Manual note 
54, 9upc. chap 1, psra 6g(2!. Nab)- Camptmller Manual pms. 047427. 

ll"Camp. Den. &e A-36801, 13 Camp Den 311 (18343. 
*d'he text at noun 44-46a. q/m, Nary Comptmller Manual para 041428 
Z"See text at notes 671-537, infra. 
'w3 GAO Mnnual. note 31. supra. 5 64 
lJsSs~ Sew Methods dupm no* 12 

","3 GAO Manual, note 31, n u p ~ a ,  B 63 
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fact that manual systems cannot handle the w l m e  of papeiirork gen- 
erated bi the Federal Government a i  it approaches the 21st Centuq. 

All federal agencies hare some degree of automation. The Veterans 
Administration, Department of Agriculture. and DC.IS are virruaily 
totally automated. The Veterans Administration, for example. has m- 
plemented a system known as Centralized Accounting Local Manage. 

tem, mput from all the Administration's 
222 field stations 1s teiecommunicated to Its centralized computer in 
Austin, Texas, where It is put on magnetic t ape  Rhen voucher and 
voucher schedules are prepared, only the totala of large groups of pay- 
ments are shown. Indindual payments are broken out on an attached 
mapnetit tape.2s7 

In such systems, the "hard copies" of the supporting documents are 
never seen by the certifying and diebursing officer. Indeed, such docu- 
ments might be thousands of miles away m the purchasing office. The 
certifymg and diabursmg offwra act an the basis of data pized hi the 
computer b) the various officers in the process. The JFMIP study 
cited as an example that one GS-4 reeania examiner was alsc the agen- 
cy's certi$mg officer. Each month she certified $%0,000,000 and 
spread out over 1.2 million individual paimenti. The only examination 
perfomed by the individual was companson betLT-een the detailed iiit- 
mg totals and the summaq Iistmg totals. If they agreed, she certified 
the summaq totals. S a  other examination was possible considering 
the volume of pa)-ments.zs8 

The %?-stem of the Defense Contract Administration Service ~1.~11 be 
e imined  as reprerentatire of an automated system.25s It is selected 
because it does handle both militaw and civilian agency contracts, and 
because It handles moat large defense contracts. 

Fundamentally, the DCAS system IS the same as that used m the 
other DOD agencies. The aimilarities, however. are almost 
unreeopizable, because they must be mplemented by Tastly different 

'"See 6 e r  Pefhodr. mpm note 12 at 5 
'"JFMIP Stud).  note 11. ~zwca, at 31 
9'sFor brief arudiei of  other aiitemr sir JFMIP Stud?. note 11, mpm. 8f 15-26 

New Mlethodr. note 12 S U V ~  at 5-11 For a diauirion of fhe Ssi? B automared s j r  
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procedures in order to adapt to DCAS' x i d e  geographical juris- 
drtion.a80 

When a contract 18 designated for assignment to  DCAS, the 
purehasing office will prepare pertinent parts of the contract in "ma- 
chine processible form, e.g. ,  magnetic tap?, magnetic cards, punched 
paper tape, or punched cards." These pertinent parts will be culled to 
develop contract summaries ("abstracts"). This abstract will then be 
jent to the DCAS automatic data processing (ADP) point.281 The 
various parts of t h e a  summaries aiil be used by the disbursing oflice, 
contract administration office, and consignees, among others, to per- 
form their function8 regarding the conrract. All modifications must be 
abstraeted and jent to the ADP point for ultimate transmission to the 
necessav offces.2'2 

When the contractor has completed the material, he is required to 
send a DD Form 250 IO the specfied contract administrative office 
rrithin trrenty-fow hours of shipment. If the contract sp?ci&s source 
acceptance, this DD Form 250 will serve as both the shipplng and ac- 
ceptance document an long as the iocai quaiity assurance representa- 
tive (QAR) has aimed the fom.  Such a procedure will expedite pay- 
ment. If destinarion acceptance 1s required, payment is delayed.26s 

Once the item has been accepted either at source or destination, es- 
sential information from the DD Form 250 will be sent to  the 
disbursing office. 

The contractor then submits his invoices to the disbursing office. 
The lliroice all1 automaticallyz64 be compared with the disbursing of!?. 

l'oThe basic guidance on DCAS pmeedwes IS contimed m DOD Manual 4106 63-M, 
MILSCAP, I d i t a q  Standard Canrrwr Idmmmrrrarian h e e d u r e a  (change 1. 21 Map 
18781 (heremsRer cited 83 hlILSC4P) That document. horerer,  IS extremely camph- 
eared. more understandable pnrayals of The DC.C process me eontamed in Xlarka, A 
G i c ~  10 DCASR Contraelor Payments. Contract Management 9 (Sep 19sO). and 
Fendyeh, W h y  .MILSCAP Contract Mlanagmenf. 12 (Sep 1977) For other baek- 
gmund. 8ee DCAS on DCAS. Canrrarf Management 4 (Yar 19791, and Remiek, A 
Pnmer on Gaaemment Co?&fracirng, 1 Net. Confr Mmmf J 110. 131-134 (Wo 3, 1961) 

"~MILSCAP, nore 620, supm, pars 3-2. 3-5 
*"Fendnch s w m  now 260. at 12. 
* W e e  Marka. mgra note E60. 81 11-12. far a good d l r u r a m  of this pmceia See o l m  

Defense Loglitici Agency, aupm note 232. for B praerral booklet ovflmmg the steps 
n e e e i s q  t o  expedlre paynent. 

""Ca~r T y p  Contracts are c m n t l s  pmcassed muruallp Ilarko. m p m  note 260, et 
12 
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eefs summary of data inpur as to item number, quantitl-. price, and 
other neceasaz~ information. This comparison process 1s now nomall> 
done automatically by the automatic p a p e n t  of invoice. (API) method 
maugurated m 1976. If payment 1s rim possible because of discrepan- 
clea noted, the mfomation will be manually examined by a ioucher 

Once payment IS made, the fmdmg activity (the origmal orgamra- 
tion ir-hieh signed the contract) is notified 80 that it may annotate its 8- 
name records Such notifications are made throughout the life of the 
contract either by contract payment notice or periodic status reparti of 
autstandmg obligations.2e6 Each month DCAS will send a copy of the 
statement of accountability (Standard Form 1219) t o  the appropriate 
departmental desipeea,26' eo those offices may properly administer, 
annotate, and control the fund appropriations that  have been 
disbursed. 

Such nen systems do )not h e l o p  without occasional mishaps whsh  
lead to orerpa>ments and which plague the eert@ing or disbursing of- 
&er. In one mstance, the contract progress payment clauses w e i ~  not 
incorporated into the computerized data bank. Because no such clauses 
appeared, the computer records of past progress pqments \%ere not 
cheeked, and $766.000 had already been overpaid, and $5.2 million 
would eventually ha re  been overpaid had the e r ro r  not been 
discovered 

Despite such mishaps, the systems are fulfiilmg their objectne of 
maxmizing the use of the computer to pa! contractors. As the Defense 

the same logic and criteria as a \owher  
signed to acceierate the payment process 

by reducing manual manipulation of data and d ~ c u m e n t a t i o n . " ~ ~ ~  The 
automated s>srems have accomplished that p a l  perhaps too i te l l ,  as 
w l l  he discussed now 
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F.  PROMPT PAYMESTS 

Despite the rather convoluted process described above, payment ia 
made very rapidly in accordance with palicy guidelines calling for 
pmmpt payments 270 In the Sa>?, for example. not counting fast pay- 
ment procedures, discounts, and large defense contractor payments, 
pqment usually occurs 40 days after receipt of the contractor's vi- 

voice.27L Payments, in fact. have been made too promptl>-. 

The government borrows money in the open market and must pay 
an interest charge. When it pays a contractor u1 advance of the due 
date, the government IIICUTS additional expenae over the amount of the 
payment made. A 1976 study by the Joint Financial Management Im- 
provement Program illustrates the paint.%'* A rev~eir of fifty pay- 
ments made by the Forest Service revealed that 76  percent were paid 
an average of 11 days in advance of the p a p e n t  date normally used in 
private industry, that is. 30 days after receipt of the goods or invoice, 
ahicherer is later. This advance payment increased interest Costs by 
$3.500 or an additional $225,000 for each $100 million paid 11 days in 
a d ~ a n c e . ~ ' ~  The study concluded that the time value of money justified 
diabussements being made only when due and not before. To that end, 
it was painted out, the letter-ofsredit System had been adopted to 
iesen the amount of t h e  money is outstanding before being used.z74 

Such an approaeh was formally adapted by the Treasury Depan- 
ment when it requlred pa)ment to be made as close as pasable to the 
due date specified in the invoice, contract, or  other agreement If no 
date has k e n  specified, then the 30th day after receipt of the invoice 
will be considered the due date. If there is conflict between the dates 

*ssDefenie Audit b r i m  Repan So 507. Repon of Audit of Au t~ms i i e  Pa)menr af 
Involeei. Defense Contract Admmirtration Serreei R e g m  Phlldeiphla. Pennrglranm 
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listed on the mvoice and in the contract. the date most favorable to the 
government will be  sed.^'^ 

Consequently, the certifymg OP ilisburahg offxer, m addition to his 
other requirements, should now check due dares and dates of receipt 
before scheduling pa!ment.2'6 If diseounrr are available. palmem 
should be made on the last day of the discount period.277 

This emphasis on the rime value of money and the prevalence of pay- 
ment by check or electronic fund transfer have made the disbursing of- 
ficer truly a member of the "cashless society." +he only cash normally 
on hand in a disburahg office is that kept by cashiers for imprest 

VII. SPECIAL CLAUSES AND CONTRACTS 

There are celtaln contract clauses and contract types of which eerti- 
fymg and disbursmg officers must be particularly aware. Most of these 
(for example, pmpeers palment clauses and cost reimbursement c w -  
tracts) will be discussed later in the contract fmancing section of this 
alticle. Three specific areas of interest exist, however, which do not 
qualify as contract fmmeing but which merit the special attention of 
certifying and disbursing officers These are (1) discounts: ( 2 )  small 
prurhases: and (3) transprtation contracts. 

A DISCOCXTS 

Smee the government contractmg process mvolveej millions of con- 
tracts worth billions of dollars each year, a aavmgs of 2,  5, or 10 per- 
cent or more on man!- of these contracts ivould total m awesome sum 

54 
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It is exactly to effect this type of savings that prompt payment dis- 
count clauses are written into many eon tract^.^'^ Such clauses benefit 
bath parties-the government saves money and the contractor gets 
paid more speedily. The clausees normally provide that a stated per- 
centage (5 percent, for example) may be deducted if payment is made 
within a certain number of days (uaually 20 days) from the date a cor- 
rect invoice is received m the office designated in the contract.2" 

The imprtance of such discounts \\--as amply demonstrated in a 
Navy audit report published in 1979.281 That report revealed that, at 
one S a i y  disbursing office, 905,740 discounts totaling $11,217,268 
were offered by contractors over a three-year period. Discounts worth 
$2,107,31? \%-ere lost, primarily because the receirmg activities failed 
to fonuard properly labeled discount Invoices promptly. Less than 4 
percent were lost due to actions of fmance personnel.2B2 

Because of this type of fmding, all gorernment agencies put great 
stress on taking all available Invoices affected by dis- 
counts are conspieiously marked to insure they receive speedy han- 
dling m order to meet cantract This will uccw, however, 
aniy if the discount is large enough to justi$ the cost of special han- 
dling. If a discount is not suffziently large, then it is annotated as a 
"nuisance discount" and pmeeesed normall?..z" 

An extremely dim view 1s t i e n  by reviewing authorities if B. dis- 
count is lost because af late payment. In such eases, a statement giving 
all pertinent infomation, especially the reasons for the delay, must be 

'lPE 9 ,  DAR. nore 191, m p i o .  $ i-103.14 
"If she eonrrart contained no aurh clause (such a i  an own market purchase order) 
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prepared and submitted to higher The Comptroller Gen- 
eral has ruled, however, that even if the government loses money be- 
cause a c e m j i n g  offEer does not eelrifr. a voucher within the discount 
period, the certieing officer is not liable because there is no legal basis 
( t .? , ,  no statute or regulation) for imposition of liability. The officer 
may, however, be aubject to admlnistrative sanctions 

The dimount period normally starts when a correct invoke Is re- 
ceived m the destqnated q f z e .  In order to be eomect, the mvoice must 
be correct on its face and have all necessaw documentation attached 
(such as proof of costs for claims under cost-reimbursement contracts). 
If the terms of the discount as stared m the invoice are more generous 
to the government than those expressed in the contract, the greater 
diseount will apply.ze8 If the invoice is incorrect far any material E a -  
son,2m it will be retuned. The discount period will no! begin rn run 
until the corrected mvoice IS received.280 

The invoice must be sent to the office designated rn the contract.2s1 
This is normally the certifying or disbursing office. but not always. In 
one case299 involring a cost reimbursement contract, the designated 
office was the Defense Contract Audit Agency's branch oftice, which 
would audit the invoice and then forward It to the DCAS disbursing of- 
!ice for p a g ~ n e n t . ~ ~ ~  The dabursmg office made payment within 20 
days of I t s  receipt af the invoice but not within 20 days of the receipt 
by the auditors. The Comptroller General ruled that the discount iva3 

lost because the contractor complied with the contract and sent a cor- 
rect voucher to the designated office.294 

'aSse AR 31-107, note 169. s u p m  para S-i: YA Manual, note ZO, L p r a ,  para 

*B'Comp Gen Dee B-IS7PL4. 46 Camp Gen 441 (19661. 
# M A R  37.107. note 169. supia, para 5-8 This appllei onb if the regulation has the 

farce and effect a i  la%, and hie been published m rhe Federal Repister Comp Gen. Dei 
8-166168 3 Jm 1915, 15-1 CPD 331. 

*% Inioices should not be returned for mmor dwnpaneler.  merely IO effect a t M e  ex- 
tensun. Vh Manual, note 220, sipro. para 2 0 7 c c  

*WCamp Gen Dec B-157824, 46 Comp Gen 447 (1966). 80e 0180 ABBCA Yo 16650, 
Saclefg Brand Hat Co , 8 - 2  BCA 96v2 11972) Bzt 810 B-172512 Smunn 13, 1972 
rrherevl rhe aubmified mvo~ee omitted the discaunt but the DD Form 1 0  contsmed the 
diecounr terns The Comptmller General said the pvernmenl was vlcamct  m delaymg 
x a i f  of the d i r o u n f  period svlee if h d  PII  the data necesssn- 

~ " Y J  Comp Gen 8-162€&, Oetaber 30. 1961 
*s*Comp. Gen Dec. B-19408, 79-1 CPD 266 l p n l  13, 1979 
"3Thlr 1s Tequmd by DAR, note 191. sup?" D 3-a09~(1)(1). 
"'Id 

2 o i m  TFRM, note 19, am, B 6mo 30 

66 
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If the designated ofice is changed, the government must promptly 
notify the contractor. If the invoice is Sent to the former o f k e  before 
the notice is received, the gowrnment must farnard the invoice to the 
new office in sufficient time for payment to be made from that  
receipt.z8s 

The date of pajment is considered the date the check is issued.a8B 
Failure to take a discount when payment is made within the discount 
period will render the officer liable.za7 Once taken, however, the dis- 
count may be refunded to the contractor if the accountable office no- 
tices an e l l ~ r ~ ~ ~  or if, in a price-redeterminable contract, the discounts 
are in excess of the fmally determined price.z89 

Prompt payment discounts are also available if progress pa>ments 
are made timely.gw 

In keeping ni th  the emphasis on the time value of money, however, 
the certLfying or disbursing office should msure that all discounted 
payments wiil be scheduled far check issuance on the last day of the 
diseount period.34' 

B. SMALL PURCHASE PROCEDURES 

Government contracting can be extremely complex, involring a mui- 
titude of forms and procedures. While such a system is justifiable and 
cost-effective for multi-million dollar contracts, it is unnecessary and 
counterproductive for Small purchases. Consequently. to simplify pw- 
chaw methods and reduce administrative costs, the Government has 
implemented small pmhase pmeedures.s'a These procedures will be 

"'Comp. Gen. Dec. B-1061M 31 Cornp Geh 2&C (1952) AR 37-107, note 169, supm 
pma. 5-1W; EPA Manual, note 54, mpra chap. 2. pwa. lbl5I Even if the check IS wnf 
10 che u,mne address. the disounr IS m c e r  ~ n l e b s  the contractor em ahau the Past Of- 
&e f o w a d d  it a h  the end of th; &d Comp. Gen. Dec 8-184999, 77-1, CPD 
m. 

"*'Camp. Gen. Dee. B-157624, 6 Camp Gen 441 (19651 Camp Gen Dec A-212%. 
7 Comp. Gen. 637 11926). 

's'AR 37-101, note 160, supra. p-8. 5-7. ASBC.4 No 12621, Keltic lndusines Inc , 
68-1 BCA 6969 (16681. 

lnsAR 37-107. note 160, bupm. para 5-11, 
-ASBCA \la. 21327. Meladure Carp., 77-1 BCA 12.417 11977l. See also MP Cornp 

Gen B-123381, Dee 12. 1851, affd on mconsdrmtun. Mar 13, 1956 
"LDepmrnent of T m a p r t a t m n  Order 27W.13, Cash lanagmenr ,  para 1 ( I p r  10 

1079): TFRX note 10, s u p .  3 6-804 30. 
"See DAR nore 101. s?~rra. 6 3-603-609 FPR, note 107, mpra  9 1 Subpalf 3 6 

5 i  
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discussed to show the different forms and procedures that would be 
used by certifying and disbursing officers. There are three wparate 
small purchase procedures: (1) blanket purehase agreements; (2) the 
imprest fund method; and (3) puxhase orders. 

are essentially "charge accounts" 
foor fulfillmg repetitive needs foor amall quantities of suppliea and sen- 
ices at qualified sources of supply .& smgle call for supplies may not 
normally exceed $5,000.304 The billing for such an agreement may be 
either monthly by summary inroice mcluding all transactions within 
the period. or by individualized voucher.3oe Either iiay, the billing 
must be supponed by sufficient documentation.30e 

An mpreet funda0' le a fLxed cash or petty cash fmd which has been 
advanced by a disbursing officer to a cashieraos for cash payments. Im- 
p r e s  funds may be used foor small purchases not in excess of SIX. ex- 
cept in emergencies. and are typically used for purchases of perishable 
food or repair of equipment. The cashier must prepare repom to the 
disburilng officer listing the na tue  and arnomta of transactions. to- 
gether with any documentation. The diabursmg officer will then rem- 
burae the cashier to keep the fund at R constant l e ~ l . ~ ~  

Purchase orders on Standard Form 443L0 are designed for an-the- 
spot, over-the-counter purchases, pnmalily when the buyer i s  away 
from the purchasing office or at isolated aetirities.sll The amount of 
the purchase may nor exceed 32,503 except in emergencies. The sup- 
plies or services must be immediately available. One delivery and one 
payment will  be made.312 

Standard P a m  44 is a multi-purpose, multi-copy form which serves 
as the purchase order. receirlng report, supplier'? in\oice. and public 
voucher. The seller will send one cop>- of the f o m  to the certifymg or 

Blanket purchase 
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disbursing officer for payment where it will be coupled with another 
copy servmg a3 the receiring repart foor payment. If a cash pabment 
were made, the %Uer would hare to sigm the form, acknowledgmg re- 
ceipt of the payment. This signed copy will be forwarded to the certi- 
bing or disbursing 

Purchase orders may also be on DD Form 1195 or Standard Form 
147, Order far Supplies or These forms are used when the 
purchase does not exceed $10,000. Like the Standard Farm 44, they 
are multi-purpose, multi-copy forms which are a purchase order, 
receiving repon, and a public voucher combined. When the certifying 
or disbursing officer receives Copy KO. 1, coupled with the vendor's in- 
voice and supportmg documentation, this provides the basis for pay- 
ment.315 As noted earlier,a16 small purchase procedures may utilize a 
fast pay system in order ta speed up payment. 

Two notable item8 abaut small purchaaes should be mentioned. 
First, although the objective of the procedures is to speed up payment, 
a study discovered that not only were payment3 not quickened, they 
were late ahen  such procedures were used.317 The reason was pre- 
sumed to be the unfamiliarity of the receivers of the property with the 
procedure. The blame was not placed on ceni$ing 01- disburaing 
officers. 

Second, small purchase procedures, mastig imprest funds, have been 
the subject of a disproportionately large number of Comptroller Gener- 
al decisions.318 The cases normally involve thefts or loss of funds. This 
is understandable since, as noted earlier,319 the money in the imprest 
fund is norrnaliy the only cash in the office. In one case involving an er- 
roneuus payment, the Comptroller General said he could not relieve 
the cashier of liability because statutolily it was the disbursing officer 
who was liable. He noted, however, that administrative resolution of 
irregulrhties under $5W is permitted.31o This administrative resalu- 

S'SAR 3i-107 note 169. qcm p. 

xt at notes 231.234, siigra 
Fvlancial Xanapemenr Impmvemenf P m p m ,  Mom? Management Studi 
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tion procedure will normally suffice to elminate most liability prob- 
lems for disbursing officers caused by imprest fu~nds.~21 

C. TRANSPORTATIOS COSTRACTS 

Transportation contract8 are handled differently because of specific 
statutes. Section 322 of the Transportation .4ct of 1940322 pmvided 
that payment for transportation for the government by certain com- 
mon carriers he made upon presentation of bills, prior to audit or set- 
tlement by the General Accounting Office. Overpayment8 would later 
be deducted from any amount subsequently due the carrier. 

The Agriculture Department decided that this clearly evinced Con- 
gressional intent to provide for a more rapid Settlement of the claim8 
of caniers. Therefore, it concluded that a departmental pre-audit de- 
signed to provide for the verification of rates, freight clasaflcatiana, or 
land grant deductions would tend to defeat the act's purpose.323 The 
Comptroller General agreed with this and supported the Department's 
intention to examine simply for the rendition of ser~ices and not for 
rate corrections.3w 

Congress also agreed. The Certifying Officers . k t  of 1941325 pmnd- 
ed that the Comptroller General shall rehew certif?-ing officers of ha- 
bility for an ouerpagment for transprtation serv~ces made by eertam 
common carriers if the o\erpagment occwred solely because the 
administrative examination prior to payment did not include a wrifica- 
tion of transportation rates. freight elawfications, or land grant de- 
ductions. A year later,3a6 Congress provided similar pmtection for 
b t h  certifying and disbursing officers but limited this solely ta trans- 
portation furnished an government bills of lading.3z7 (This statute af- 
fords protection t o  disbursing offiefieera while the 1941 Act does not.328) 

"lLSer l e ~ r  at  notes 601-624. nha for a diruis ian of Ilabllit) 
"*Pub L KO. 7% ah 722. zeec 322. 54 Stat 95; llO101. rod thd  at 31 U S.C 241 

a23Sa# Comp Gen. Dei B-13576 20 Comp Gen 347 (1q4111 
asaid 
,*ERlb L No 399, rh. €41, S ~ C  2, 55 Stsf S i b 7 6  (1041), mdlfled at 31 U 5 C 82e 

(10761. a i  amended 

,>arc, ,.",",. 
8gZ'Act of June 1, IOU, Pub L. Sa 560. ch 320, 56 Stat 306. codified ai 31 E S C 

"l'Sr# P r  Camp Gem. A-2492 Mar. 26 1063. 
"l'Ser 3 GAO Ilanual. note 30, s ~ p m  para 56 3 

ezg ( 1 0 7 ~  
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Section 322 of the Transportation Act of 19403*s was later 
amended33o to say that the bills would be paid prior to audit by the 
General Services Administration. The GAO, however, \muld atill have 
authority to make audits in accordance u-ith i ts  general reapon- 
eibdities.331 

As a result of these enactments, certibing and disbursing officers 
are authorized to give t r a m p r t a t m  vouchers a leas exacting exami- 
nation than they theoretically give ather vouchers. The:- uill not be 
held liable unless there is a mathematical error, or the payment i ~ a s  !I- 
legal. These vouchers will be fomarded to the General Service8 Ad- 
ministration for review and audit.332 

VIII. FINANCING 

Contractors often need financing in order to perform a contract. The 
Government has established an order of preference333 to determine 
which fonn of fmancing should be used: 

1. Mirate fmancing, e s ~ c i a l l y  the assignment of claima to financial 
institutions: 

2. Customar?. progreas payments; 

3 .  Guaranteed loanz; 

4. Unusual progress payments; and 

6. Adranee payments. 

The mplementation of fmancing programs for contractors is a com- 
plex matter u hich has received substantial attention.334 It is obviously 
an area with ahlch certifying and disbursing officers must be deeply 
concerned, but there 1s an mcredible dearth of specific guidance on this 

m m < E  g , Gubm, Pnannng D e f m s  Canhncta 29 Lin & Contemp. Robs..  4 1  (19M): 
Bachman & Lanmsn, D e f r w r  Contract F,viaanng. 12 Fed. B.J. 257 (1862). Bachman. 
Defense Deoaiimnil Cmblrait Finannw. 25 Geo Wash. U.L. Rev 125 118Ei): Pace. 
Segotlation and Management of DefenidCanrracrs chapter 10 (1976) 
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subject. Bath the Veterans’ Administration and the Envranmental 
Protection Agency pmvide wry little guidance (no more than t w  par- 
agraphs) perrainmg to advance and progress payments.33J The A m y  
combme3 the two foims of payment and cmera them m less than a 
page and a half.336 

The certikmg or disbursing officer must, therefore, re]>- on the gen- 
eral guidance and prmc~ples discussed earlier Of particular importance 
m the fmncing area are the principles that reqmre the eertifsme and 
dirburslng officer to: 

1. make sure a payment 1s allowed under the contract; and 

2. make SUE it has been approved b>- the appmpnate official. 

A .  ASSIG.V.ME.TT O F  CLAIMS 

In order to aid contractors in their fmancing, the Assignment of 
Claims Act of 1940 pemlra contractors to assip their remueratibe 
clams to a bank, trust company, or other fimneial i n r t i t u ~ i o n . ~ ~ ~  

of the prereqmates to an assignment are that the contract 
must pmvide for pa?-menti aggregating $1,000 or and the 
contract must not forbid assignments.3” The assignee must tile writ- 
ten notice of the assignment. together with a true copy of the instru- 
ment of assignment. with (1) the contracting officer or the head of the 
department. (2) the surety or sureties u p n  the bond or bands, if any, 
and (3) the dirbvrsmg officer, if any, desipated m the assigned con- 
tract to make 

D e d e  Lata, 12 U Pit:. L Rei 538 :19611 
Far a full h i t  o f t %  condaionr. ace FPR. note  197. 
31 U E C 203. 41 U E C 15 11976) 

1*31 U E C 203. para 2 41 U E C 15, para 2 $19761 
jaL31 V S C 203 para ?, 41 U 6.C 15 para 4 (1976) 0ngma.lg the Camplroller 

Geneid *a? to  be n o f i f d  also, b’.r he was removed h i  the 1961 4menhents  Art of 

‘ p a  81-30 702 
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Consequenti), before a certifg.ing or disbursing officer makes a pd)p 
men1 to an assignee, he must ensure that there are sufficient aup- 
portmg documents to show that the assignment is a valid one. .in ex- 
ammation of the contract wli clearly show if it pmvidee for paqmenta 
of $1,000 or more. Furihermore, ciaudes permitting assignment of 
claim8 are standard in government  contract^.^^ The notice require- 
ment, haweier, is less straightfornard. There are no prescribed forms 
for the notice of assignment and the asaignment itself, but there are 
suggested The diatribution of theae dacwnenrs 1s rather 
complicated. 

In the disbursing oifxer system, the assignee will fonvard an ongi- 
nal and three copies of the notice of assignment and a true copy of the 
instrument of assignment to each of the three required parties. Each 
party will then rerum to the assignee three copies of the notice af as- 
signment with acknowiedgement of receipt noted thereon. h r o  copies 
of the ackno\vledged notices of assignment furnished by each of the 
parties (a  total  o f  6 copies) will be attached t o  the firat invoice 
submitted by the assignee to the office designated in the 
After payment, the disbursing offxer will attach one copy of the notice 
of assignment to the first voucher submitted for review. The second 
copy will be kept on file in the disbursmg office.3" 

In the certifying officer system, a diaburelng officer will not normal- 
ly be designated m the contract. If not, then service need only be made 
on the contractlng officer or head of department and the a ~ r e t y . ~ "  
Once the contracting officer  review^ the required four copies of the no- 
tice of assignment and a true copy of the instrument of assignment, he 

. 1961 Pub L No 30, eh 75,  & Stat 41, codified at 31 U 5 C 203. 41 U S.C. 
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shouid not& the appmpriate certifying or disbursing officer (Treasury 
Regional Disbursing Officer) and provide that officer with copies of 
those 

The government, and especially the certifying or disbursing officer, 
has the right to return the documents for correction if they are den- 
eient. Once the certifying or disbursing officer is on notice that an a- 
signment i s  intended, however, even if the iomai notscation is defi- 
cient, he is under no duty to pay the contractor. The Comptmller 
General has ruled that to pay the contractor once a notice af assign- 
ment, even if deficient, has been received, will possibly subject the 
government to double liability. Payment should be withheld until the 
assignment is validly made or withdrawn.348 The accountable officer 
should, however, require strict compliance with the notice require- 
ments of the r e g u l a t ~ o n . ~ ~  

If the certifying or disbursing officer has any doubt whether the 
Statutory notice has been accomplished, he should not pay without first 
submitting the matter to the Comptroller General for decision Io 

One particular aspect must be discussed m this area. ORen the certi- 
fying or disbursing officer is confronted with demands for payment 
from a third party such as a Miller Act”’ surety, in addition to an as- 
signee. That officer is singularly iii-equipped to render a decision in 
such a situation. The facts will normally be complex and hotly con- 
tested and the law may be unsettled, depending an the status of the 
third-party claimants. Far example, sureties are normally entitled to 
very high priority and take precedence over a contractais trustee in 
bankruptcy. However, certain sureties wili have a lesser priority than 
a Government tax i ~ n , 3 5 ~  

*“FPR, note 197, supra. S 1-30.706, a8 m~lemen ted  by ~mncv DmcedyRi. e 0 ,  . .  . .  
EPA Jlnnunl. note 53, mma. chap. 3, para. 4s. 

“lComp. Gen Dec 8.192774, Apr 16. 1971. 79-1 CPD 268 Srr aim Roduce F%e- 
tors Carp.  V. Cnited States. 199 C t  C1 612, 467 F.2d 1342 (1972), Tutm Carp v United 
States, 222 CI CI ~~, 614 F 2d 740 (19801. 

n-Unhyal, h e .  Y. Unlted States, 197 C1. CI 258. 4 4  F.2d la94 (19721; Comp. 

rroComo. Gen Dec. 8-14686 20 Coma Gen. 424 119111 BzLi Como Gen Der 
 en. he. B - I W ~ ,  m Camp.  en 424 0941). 
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Rather than make a payment and face potential liability, the ofticer 
should work closely with the agency legal counsel, but if necessar). 
should not hesitate to request an advance decision. The Comptroller 
General, honever, (recognizing a hornet's nest when he sees one,) will 
nomally (and quite correctly) say that such a factual and legal quer- 
tion ia best left to the courts. Pasmen1 should, therefore, be withheld 
until the quearion of entitlement is settled by a COW of competent 

In maklng pagment to the assignee. the certifymg or disbursing offi- 
cer must, as always, m i s t  upon ail the proper docmen ta t ?ma4  Smce 
the assignee is due only the amours  payable under the contract. the 
assignee succeeds only to whatever rights the contractor had There- 
foore, proper withholdings (for liquidaced damages, or to liquidate ad- 
vance payments, for example) are permitted."5 One eiceprion exists, 
however. The Assignment of Claims Act of 194l permits the use of a 
contract clause providing that assignmenti of claims will not be subject 
to set*ff,= 

B. ADVANCE PAYMENTS 

Advance pagmentb357 are the least preferred method of fmancing. 
Consequently, before such payments may be authonzd under a can- 
tract, the approval of ~ e n i o r  ievel officials in the agency is required.a8 
In the face of this prior high-level approval, certifymg and diaburimg 

men! Contractms, Cmmmnal  Banks, and .Milim Act Bond Surrlies-A Quation of 
P n m t i e l ,  14 B C Ind. and Camm. L. Rev. 243 (19131. Spedel, "SLnkrhoidm" Pay-  
men@ undm Federal C m t n i c t i n  Controcb Payment Bmd Suidy I S  Aaaignri, 41 
Va. L. Rev. €40 (1961). Comment The A ~ ~ g n m s n l  of Cla im A d  of 1040 Assignee 1. 

ay Validly Cloimsd by Surely hit Mutohenly P a d  A~signee 2Vol Pmrlicdrd by Assign- 
m n t  siclaims Acl a i  1940, 46 Va L. Rev. 1014 (19601. 

" 3 E . g ,  MI Comp Gen B-16E212, Jmuari 31, 1961, 116. Comp Gen B-161663, Oc- 
tober 26. 19% Comp. Gen Dee 8-118376, 33 Camp Gen. 608 (19641 See n l m  notes 

pma 11-21, EP.4 Manual, note 64. mpm chap 

suTeiy, zn u chi L R ~ ~ ,  119 (imi. sDlc ~~~~~~~i cioSs chim ta R~~~~~ .Man- 

a. and accompan?mg text for a dibevsiian o f  imilw pmblemr. 

"'sKole 337, mpm Sei Nsiy Camptmller hlanual para 046063.6, 

known example of a d ~ a n e e  p a p e n t  1s s\trsodmar). relief under P L E-gOl. 60 
U.S.C. 5 %  1431-14% 

'dFar e~ample. SR 31-107. note 169 m p o ,  para 10-3, requmi the p n x  appmral 
a i  the Compfmller a i  the A m y  

ti5 
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officers will not second-guess the propriety of the decision to adxance 
money. If provision for advance payment 1s made m the contract, the 
money w-ill be advanced. 

Xievertheless, because there 1s a statute prohibiting the advance of 
money ‘ ‘wles~  authorized by the appropriation concerned or other 
law,’’359 the vouchers covering the advance payment must cite the law 
or appropriation authorizing such payment 360 Commonly. such ad- 
vance payments are made for small nan-prafit organiza- 
t i o n ~ , ~ ~ ~  or mtra-governmental purchases.363 

Advance payments require the accountabie officer to insure that du. 
piicate payments are not made. Any subsequent requests for payment 
{partial, pmgress, or fmal payment, foor example) will be smutmized to 
mswe that the government 18 not being billed foor items already pw- 
chased by advance pqmment If the contract IS temmated. prompt ac- 
tion should be initiated to recover any 

The puidanee for making adwnee payments is f u l y  detailed36s but 
is rirtually all aimed at the contracting officer. Distilled from that 
guidance, honever, is information concerning the two most r n p r t a n t  
document8 on whsh  the eertifylng or diabureing officer b a e e  an ad- 
vance payment (1) a copy of the fmdmgs and deteimination whrh  au- 
thorizes advance payments, which should be in the contract file.386 and 
(2) a copy of the agreement establishmg the s p m a l  bank account with 
a commercial bank to which the advance pa?ments w l l  be 
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Once these two document8 are present, the aecauntable ofticer may 
make the advance payment aecarding GO the terms of the 

C. LETTERS OF CREDIT 

One panicular fom of advance payment, the letter of credit, de- 
serves special attention. The letter of credit method of advance pay- 
ment is relatively newM9 This method must be used whenever the 
agency has, or expects to hare, a continuing relationship a i t h  a recipi- 
ent organization for at least one year involving annual advances 
aggregating at least $120,100.3'0 If chis method is adopted, a clause 
will be inserted in the contract whereby the contractor commits itself 
to initiate cash drawdovvn onlv when aetuallv needed. to timely rernrt . .  
its disbursements and balances, and to impose similar reponing E- 
quirements upon any s~bcontractors.~" 

Letters of credit are fded and established either at the appropriate 
Federal Reserve bank or the regional disbursing office. When the 
receipient organization needs funds, it submits a letter af credit pay- 
ment voucher to  its commercial bank, which in turn presents the 
voucher to the Federal Reserve bank for payment. If the regional 
disbursing office la used, then the contractor sends the vouchers di- 
rectly there, and the drawdawns are effected by T r e a s q  check. 

The system was designed to eliminate the need to clear each 
drawdoiw through the individual certibing officer. This officer i3 in- 
volved mitially in the certifEacion of letters of credit. The certif3-ing of- 
ficer must be specially authorized t~ cedi* letters of credit. This des- 
ignation will be specifically noted on the Standard Form 210. The 

"&See FPR,  note 197, 8i~pm. 5 1-30 414.2 far a %ample conrrwf churn Once the eon- 
traet 13 mado. the wcuuncvig retima s~ tasked t" provide mmns to  the agene) on the 
stsfur oirhelr aduanee p a p e n t r .  3rr i n n )  Ree Ila 31-151, Fmsnclal Admmirfrarian. 
Aceountmg and Rewnmg for Opcrafmg .?.geners. pwa. 6-101 through 6-106 (1 Sep 
19763, and A m p  Reg. Fa 31.106, Fmancial Admmisrratm General i ccav l tmg  and 
Reponme far Finance and .kcounfmg O f f ~ e i .  chap 6 ,  r c .  I1 I16 Nor 19751 

J'aFar a bnef hsrtow. BLS Capuana & Hendermn, .New Drwlopmente in Financing 
by Federal Lstter afCndit, The Garemment AceountanCb Journal 20 (umter 19761, 8se 
also 1972 Annual Repln of Jomr Fvimeisl Mansgemem Imprnwnenf Program 6-7. ,~ *" 
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imipient organization must submit a Standard Form 1194, Authorized 
Signnature Card for Payment Voucher on Letters of Credit. which will 
list and contain the signatures of those officials authorized to s i p  
vouchers. This form and the letter of credit itself must be certified b) 
the certlfi.ing officer prior to fonvardlng to the T r e a s q -  Depart- 
m e ~ ~ t . ~ ~ ~  This certification will serve to assure the Federal Reserve or  
treasury officials that the signatwe on the disbursing voucher is p rop  
er and that payment 1s correct. Respmsibility for signatures rests 
irith the certikhg ~ f f i i c e r . ~ ' ~  

The letter of credit system IS widely used m the civilian agencies but 
not m the military 

D. PROGRESS PAYMEXTS AND PAYME.VTS 
CIVDER COST CONTRACTS 

Progress payments and payments under costs contracts are s u p p r -  
ed by ddferent contract  clause^ and are used m different types of eon- 
tracta. Hoiuewr, they are handled in a iinually identical manner by 
the certikmg or disbursing officer, and they are treated jomtly b e l o w  

In eoa-reimbursement t i - p  contracts, the eontract provides for bi- 
neekly payment of costs incurred dunng p e r f ~ r m a n c e . ~ ' ~  In fined- 
price contracts, a progress payments clause ia usually inserted if the 
contract ln~-olves a long lead time, generally in excess of sm months 
betireen beginning of work and fust production dehreq.3'B Such pzy- 
mente are designed to provide the contractor a i th  working capital. 
Sonnallg such payments are based on costs incurred. In construction 
and shipbuilding contracts, they are bared on a percentage of cample- 
tion of the Progress payments ale an extremely important 
method of contractor fwancmg.s7B Because of this. the1 hare been rhe 
subject of considerable 
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When confronted with a request for either type of payment, the cer- 
tifying or disbursing officer should m s m  that (1) such pagments are 
permitted under the contract; (2) only the amounts authorized by the 
cantraet are paid; and (3) documentation of the proper substantiations 
and approvals accompany the v o ~ c h e r a . ~ ~  

The amounts payable under the various progress payment clauses 
based on incurred costs vary from 80 percent for non-small business 
concerns, to 8.5 percent for 8ma.33 b ~ s i n e s s e s . ~ ~ '  Far those payments 
based on a percentage of work completed, the government pays 90 
percent until performance is 50 percent completed. The unpaid 10 
percent IS retained until final acceptance of the completed work. After 
the w,ork is .50 percent complered, the contracting officer may decide to 
make full payments thereafter, or to continue retaining 10 percent un- 
til completian.382 

Payments based upon rates higher than thoae set forth a b v e  are 
termed "unusual progress payments." Such payments are highly un- 
usual and muat be approved not only by the head of the procuring ac- 
tivity but also by the agency's contract fmancing office. Such unusual 
progress payments, once approved, will not be questioned by the certi- 
fying or disbursing officer because o f  the high level  approval 

Because of the complexity of administering these varying rates of 
payment and retention, plus the fact that numerous such payments 
may be made, the cenifying or dieburslng officer must be particularly 
careful to guard against o v e r ~ a s m e n t . ~ ~ '  Honever. he must relv total- 
ly on the accounting branch. 

Requests for payments under cost contracts are made to the con- 
tracting officer or his representative. Such requests may k stated in 
the contractois invoice, but often a public voucher, normally Standard 

i n ~ 0 i ~ d . 3 "  
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Form 1034, LS used with supporting data attached.3a The Defense Ac- 
quisition Regulation requires such reimbursement wuchers to be sent 
to the contract auditor, normally the Defense Contract Audit Agency, 
for examination. The auditor then has the responsibiiity of rending ap 
pmred vouchers to the disbursing Consequentlg in DOD the 
contracting officer \%--ill not normallg see these vouchers before they are 
sent to the diabwsmg officer. 

Progress palments must be requested by the  ont tractor^^^ and are 
not made more frequently than bi-weekly. Attached to this request 
must be the contractois invoice and a statement of actual costs or a 
certificate atteetmg to the work completed. Requests are sent to the 
contracting offlcer for approval, because normally audits w~l l  be kept 
to a minmum before the government maker progress pabments. "IO 
eonwrve admmmtratwe effort and pmmote prompt pahment."388 Once 
approved, the requezt together with all supportmg documents is Sent 
to the certifying or disbursing Because the approval of such 
payments is uniquely a judgment for the contracting ofiicer, it will nor- 
mally not be questioned by certifying or disbursing ~fficers.~" 

Progress pahments are made on the basis of cost8 incmed or  work 
completed by a contractor. not deliveries of completed goods. When 
the contractor makes a delivery he irill submit to the government an 
invoice for the price of the goods delivered. Before paymg the inrore, 
the government must deduct from the inrolce amount all or part of the 
progress payments made, to avoid relmburamg the contractor twice 
for his costs. The deduction procedure is called "liquidation." Progress 
pagments may be liquidated by deducting fmm any contract payment, 
ather than advance or progress pa>menti, the amount of unliquidated 
progress payments, or  80 percent (85 percent if the contractor is a 

aiaE g DAR. note 191, wpa.  9 7-203.4 See Pare Segafiatian and >hapemenr of 

Cornp Gen Dec 8-194308. Apr 13 1979, 
date rhis FPR, note 197, siipm. S 1-3 so9 

"'DOD c o n t r a r f o r ~  u ~ e  DD Form 1196. Request far Rogress Pa~menr Set the ap 

Defense contracts 6so (19701 

( e ) .  
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small business), whichever is less.391 Generally speaking, if the con- 
tractoia performance is completed ivith only one d e l i v q ,  all the pmg- 
res3 paiments will be subtracted from the amount of the invoice cover- 
ing that de l i r eq .  If several deliveries are made, a fixed percentage of 
reduction will appli- until the fmai invoice is paid.sa 

Once progress payments are made, periodic reports a ~ e  requlred to 
be made to the agency serting forth the number and amount of such 
pa?ment3.39s 

E ,  PARTIAL PAYMENTS 

Partial payments are not considered modes of fmancing contractors. 
They are simply palments exchanpd for goods or serv1ce3 actually re. 
ceived and ~ c e p t e d . " ~  Consequently, t h y  differ from progress pay- 
ments, which are made eolely on the basis of costs m c u m d  or percent- 
age of work ~ o m p l e t e d . ~ ~  

hoviaionr for partial payments are a normal part of government 
contracts.396 Special high-level approvals .we not required. Each pay- 
ment ij baaed an the procedures described previously in the section re- 
garding a fmd-pnce supply contract.*' The pakment requires a 
matchmg of the invoice n i th  the acceptance report. Each voucher 

United Stares. 120 Cf C I  396 (19113 ajPd peirumm. 344 L.S 860 ( 1 9 m  See 2 Naih 

, DAR. note 191.  up"^. 8 7-104.57. Thir 
atmn for conveenlence See t e n  at nomi 
e Audit Repn No Z6W26. Inter%eerviee 

-4ud.r a i  Pragrerr Pa)menrr t o  Defenx Canfraetar (16 hpr. 18761 
"'The rules and formulae for camputation of the c o m e t  amount of a deduction am 

complex. They ma! be found 81 DAR. note 191. wpriyro, App E, 9 E-512, and at FPR, 
note 187. avpm 9 1-30 112. 

asBUOD Drrecove 7840 2, Pramis Payment S ~ B ~ U I  Reph-Cost BaPed P r o p r a  
Pwmentr.  Februan 16. 1972. AR 31-63 Fvlaneial Admmirtration. Stafus a i  R o p s s  
Pa!ments. 16 Jme 1979, AR 37-108, Fmancial Admmistratmn General Accountmg and 
Repanme for Fmanee and Acecomturg Offxeri, C 21 June 1983 chap. 5 ,  Seciion I11 
The% mpanr are submitted h i  the fmanie and Accounting O f h e r  in his mle as chmf 
aeeountmf rather than a i  dishwavlg o f f m  Thenfore there 1% no c s m 8 p n d m g  re- 
9"mme"r "" ce7Mymg officer:. 

'B'Sia DAR. note 191. mpra  I E-509.1 
For a dirusiion of the ~ ~ l l a n t ~ p i  and dliiereneee ofpmgresr and pvflal payments 

set Yeador mpra  note 379 at 8-10 
9 .  UAR. note 191. 82tpra. 5 7-103 7. FPR. note 197. aupia. B 1-7 102-7. The 

"'See text at "me8  214.242 
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when paid LS annotated as the "1st." "2nd." et? , payment. The "final 
payment'' is made after ail the goad8 called for by the contract hare 
teen receired.s88 Because numerous payments are invohed, the pas& 
bility for overpayment exists. so the e e r t i f p g  or diaburslng oifieer 
must m i s t  on adequate accountmg safeguards. 

F .  GCARAVTEED L0.LL-S 

The Department of Defense and eertam other iederal agencies and 
departments are authorized to guarantee loans to contractom under 
the provisions of Section 301 of the Defense Production Act of 19E10 .~~~  

This method of ijnancing is strictly controlled. The Army, ioar exam- 
ple, designated only one disbursing office, located in the Army's fi- 
nance center, to  make disbursements and to credit collection8 received 
under guaranteed 1 0 a n ~ , ~ ~  This office will credit ali collections made 
by Federal Reserve banks, prepare the necessary iouchers, credit the 
appropriate accounts, and repart the deposits and collections on 
Standard Form 1219."' Disbursements are made on Standard Foim 
1034 prepared by the appropriate Federal Reserve bank and for- 
warded. 

If It i s  necessaw to "purchase" the guaranteed p m o n  of the loan, 
the fmancing institution makes a demand thmugh the Federal Reserve 
bank to the department. Based on this demand. the disbursing office 
w u l d  make papnent The rowher must be supported bg (a) a copy oi 
the demand, (b) a copy of the Federal Reserve bank statement to es- 
tablish the details of the loan, and (e) a receipt for pajment when these 
documents are received fmm the Federal Reserve bank.M1 Such loans 
are controlled at a high level. They wll  not be dim~ased in greater de- 
tail, because they have little impact on the activities of the vast r n q o n -  
ty of eertif?.ing and disbwsmg officer? 

"8'6 9 .  ?R 37-107. note 169, suppa. para 3-Sb. Brasuell Shipyards Ina iSBC.4 

'*8G0 L S.C App. S 2091 md S e t i o n  302b o f  E x e i m i e  Order 104aO. See D.AR. note 

'"Sei Am) Reg So 31-44 Fvlaneial .Admmisrratlon Aeroimtme R o e e d m s  far 

" I d  at para 2-ia 
**Such guaranteed lnms may a k  be ubed LO fmance c o ~ f r ~ ~ t ~ i i  on ternmated con- 

No 21616. 77-1 BCA 12366 11977) 

191. s q n n  S E - l W  e t  "9 far the ipclfn guidelvler 

GuaranfPed Loans, para. 1-6 (1 Oef 1976) :henmsfcer ened a i  AR 37-14) 

tracts DAR, note 191. ii'pm § €-305 See text at notes 432.440 infrn 
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IX. AFTER PERFORMANCE 

Once the contractois performance is ended, either by completion of 
the contract or by government termination order, the contractual ac- 
count must be settled. M o m s  due the contractor must be paid, and. 
conversely, monies owed the Government must be recouped. The cer- 
tifying or disbursing off ier  is a prime actor in all such proceedings. 

This section is divided into rhree subsections: (1) fmal payment; (2) 
government collection actlons and setoff; and (3) claims. Government 
collections, setoffs, and claims obvloudy have a great deal to do with 
fmal payments but are important enough to warrant separate study. 
Conversely, government collections, setoff, and clams may arise at 
any time during the contract, not only after performance is ended. 
Nevertheless, since these actions normally arise aker performance, 
they are studied in this section. 

A.  FINAL PAYMENT 

Final payments are an important part of any contract. They are the 
reward to the contractor for a cask hopefully well done, the prize to be 
won by a host af competing claimants, and the "closing-the-books" ac- 
tion of the contracting and accountable officer on the particular 
cantract. 

The following analysis is divided into three eections: (1) final pay- 
ments in general; (2) withholdings, which often significantly affect the 
fmal payment; and (3) the special fmal payment p m e e d w s  required if 
a contract has been terminated for convenience. 

I .  Final Paymnt  
The phrase "fmal payment" is meant to distinguish this payment, 

made after work on the contract has been completed, hom the numer- 
ous partial, progress, and advance payments a l s ~  made while the con- 
tract was ongoing. It does not necessarily mean that this payment is 
undoubtedly the absolutely last payment ever to be made on the eon- 
tract. Often a contractor will assert a claim under the changes clause 
or %me other contract provision when contract performance is nearly 
completed. Such a claim will survive "ha1  payment," and the contrac- 
tor can receive further payment, unless there is evidence that the par- 
ties specifically intended the claim to he settled through fmal payment, 
without additional compensation. The same rule applies if the govern- 
ment ia the claimant. If there is na evidence that fmal payment speeifi- 
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eally encompasses previously asserted claims, the parties will still re- 
tain the right to submit claims regarding the ~ ~ n t r a c t , ~ ~ ~  or to receive 
relief under Public Law 86-S04.4M 

The meanmg and mpiicatione of f i a l  payment are discussed at 
length m a recent ease decided by the Aimed Services Board of Con- 
tract Appealsa5 and affmed by the United Stares Coun ofClaime.M6 
In this case, the contractor, Gulf & Western Induatries. h e . .  cam- 
pleted performance of a munitions contract in 1972 but naited until 
1977 before aubmittmg two claims arising under that contract."' 

One of the claims, involving an alleged constructive change, had 
been dcsened in general teimi in a letter finm the contractor to the 
contractmg officer prior to fmal p a p e n t .  The contractor was s u p  
posed to follow up an this letter with detailed mfoimation but did not 
do so until 1977. KO funher mention of this elam was made by either 
the contractor or the government until then.M8 The second clam, 
based upon alleged defects in specifications, had never before been 
raised by the clamant m an) manner."s 

The Board found that the claim asserted pliar t o  final payment was 
no1 barred and could still be pursued, but that the second claim was so 

Tne Coun of Claims agreed, holding that the fact that one 
claim %-ad unresolved at the time of final payment did not mean that fi- 
nal payment did not occur 411 The two decnmne, especially the Board's 

'""or discuiiian of the phrase"fms1 p d ~ m e n f '  w e  2 S w h  & Cibmie. m f e  362. b i j -  

p m  at 1985-88. and a!sothe Gul f& Westem Indvrtner ease, n o t e  405-411. infm and 
text thereat 

'o'.4cf of .%up 25, 1858, Pub L 60. 86604, 72 Stat. 972. &_amended, codified at jo 
U 8 C 5~ 1431.1435 119761 Under the oreisure af wartime and ~n other ilmI8~ mer.  
g e n c h  pruevremenfi i~metimei have to be effected w t h o u t  compliance wfh the Y J Y ~  

contracr formahtie? preicnhed by Ian and ieglllsfian Public Law 86.801 enabler rhe 
gmernmenr to enter 01 amend canrraati dter the fact, or make adianee payneno un. 

SBCh So 22204, 75-1 B C h  para 13 706 
Unlted State.. 638 F.Zd 732 r15501 *BGu!E & \Yestem Indur 
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decision, provide extensive discussion of prior case law and statutes d- 
fecting finality of payment. 

If there have been earlier payments on the contract, the fmal p a y  
ment wucher should clearly be identified as the "Final P ~ m m e n t . ' ' ~ ~ ~  
The accountable officers, however, should insure that, in accordance 
with Gulf & Western Industries, discussed above, it is in f a t  fmal and 
there are not claims or agreements yet to be Before making 
the fmnal pqment,  the certifying or disbursing officer should insure 
that: 

1. The contractor has submitted sufticient copies of the invoice, as 
specified m the ~ o n t r a e t . " ~  

2. The palment to be made is the comct  amount. While this is true 
for all payments, it is especially difficult and important in the case of 
the fmai pagment. The fmai payment is often made months or years af- 
ter  the contract was entered. During that tune, numerous interim pay- 
ments may be made, various s u m s  withheld far various reasons, and 
numerous modifications made to the ori@inal eonrract. It is vitally im- 
portant that the eertifymg or disbursing officer be infomed by the 
contracting officer a i  to what the actual fmal pajmment is ta be after the 
necesaaq inspections, acceptances, and deductma have been made.41s 
Further, the certifying 01 disbursing officer must be informed by the 
accounting and budget personnel exactly haw much money has already 
been paid out, and haw much 1s still available for payment under the 

3. The necersaly documentation is attached to support the final pay- 
ment. In addition to the documents narmally attached, an additional 

'>*E 8.,  AR 37-10: nore 169. mpa. pars 3-6b. See ala0 Brasaell Shlpyardi Inc.. 
ASBCA S o .  21516, 77-1 BCA 12366. %,herem the fmsl iaucheru,sr rnarked"1th partial 
and fmsl payment " 

0, Instrument A~ulclaces, ASECA Xa 9WB. 65-1 ECA 45jT If the Toucher 
*as meorreetl? marked "fmaP, see .4R 37.107, note 160 dupe, para 3-99. far the pm- 
c e d w s  t o  be fo l lored 

4L'See Carl  B Todd. ASECA Xo 10340 65-1 ECA 4n3. for zn example of an absti- 
nare COntrPeinL( i r h  refurd to eornpl) with thia evnple q u e s t .  

"'E g , Clark's Aeerlal B r v m  h e ,  ASBCA S o  14101. 76-1 ECA 11213 (19751. Sal 
Pamatie Filter Corpratlon, ASBCA Xo 20763, 76-2 ECA 11974 (19761. u h e n l n  the 
contrsetmg ofher  neeleefed tu  fe l l  the diiburarng o f f m  10 refram Eram m i m g  eelfam 
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document i i  oRen required for final payment--a release. In Cost- 
reimbursement contraeta, the contractor is required io  include a re- 
iease with his fmal mvoice before he can ECIIYB final payment.417 Such 
releasee are erpecially mpoitant to accountable officers, because mak- 
ing fmal payment irithout a release subjects the officer to possible 

Due to the length of 
t m e  between the mitial canclueion of the contractual agreement and fi- 
nal payment, the cast of characters inrolred might have g r o w  conaid- 
erablv. In addition to the government and the contractor, there might 
nou be subcontractors. laborers, materialmen, bankruptcy trustees. 
payment bond sureties. performance bond sureties. p m t  uentwes and 
assignees. All of these might assert claims for the monq  due an a Rnal 
payment 

The respective validity and priority of such claims differs widely de- 
pendmg on the claimant and the cucumstances. Clearl)-, however. if 
the m o n e ~  IS paid to the wrong clamanr, the government may be re- 
quired to pay the claim a second Such erroneous and duplicate 
payments are prima fnew endenee of negligence on the part of the E-  
countable As a result, that officer should consult with his 
agency legal staff to deteimine if a clear priority exists. If It does not, 
he should refuse to make payment until a court has decided the is- 
sue.up Payment may be made. however, if all the parties execute re- 
leases of their rights against the go~ernment."~ One other method 

4. The payment is made to the correct party 

pa>lnent "pa" aeeeptano 
e Smdl Buslnecr l dmln  
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available to the gOvemment by which the government may make pay- 
ment and leave the eompting claimants to fight it out between them- 
selves is to make the check payable to one claimant but deliver it to an- 
other ~laimant. '~ The accountable officer, however, should insure 
that, by clerical error, it is not sent to the party to whom the check is 
payable.'5 

Z. U'ithholding 

Amounts %ithheld under a contract will often reduce the fmal pay- 
ment sipificantly. During the corn% of the contract, the certifying or 
disbursing affuer will often withhold amounts to insure that the work 
will be completed, that the government will be held harmless if the 
contractor damages private p r n p e r ~ y , - ~  to provide for liquidated dam- 
ages,-' or pursuant to various contract e l a u s e ~ . ~ ~  This withholding is 
at the behest of the contracting officer unless the contract apaeifies 
whether m y  particular amounts are to be withheld.'u Certifying and 
disbursing officers are given little guidance an such matters other than 
to follow the directions of the contract and the contracting officer."o 

While the accountable officer's guidance is little, he 1s o f k n  faced 
with multlple claimants for the xithheld sums. In one case, the ac- 
countable officer had withheld sums from a bankrupt contractor, The 
sums were then claimed by the contractor, the in4alvent surety, the 
Small Business Admmistration who had agreed ta guarantee payment 
of 90% of the surety's losses, and the unpaid materialmen and suhon- 
tractors. The accountable officer wisely went to the Comptroller Gen- 
eral for an advance decision. The Comptroller General, equally wisely, 
opined that this was a matter best left to the cour ts  for resolution. 

(1957) Regulataq @)dance mwlvmg Slveties IS conlamed m DAR. no& 191. s u p a ,  
lb6166 

-'See Faurhild Induitriei lnc I United Starer. 614 F 2d 7 4 0  222 Ct  CI ~- 
11980). 

'*bSueh an error occurred and the Comptroller General ruled that the government 
was obligated LO pay the other part? in Camp. Gen Dee. B-192516, lor. 8, 1978. 78-2 
CPD para 333 

9 ,  Ms Comp. G e m .  B-l6mD, Sa\,. 9 ,  1% 
U'Pa. Comp. Gen. B-167658, Oer 26, 1%. 
-'E 9 ,  Trwer Engmeermg Corp ,  IBCA 11W-3-76, 77-1 BCA 12.441 (1971) (m. 

b p e e t l m  r l a u ~ ) .  DAR. note 191, b u p o ,  18.704 13 lvlalanan a i  Contraet work How8 
Standards Act). Comp Gen. Dee 8-161596, Apr. 7 .  1975 75-1 CPD 211 For m o u n t s  
wthhsld under the D a w  Baeon Act or the Confraet work H a m  and Snfery Sfandardc 
Act, BSI 4 GAO M a n u 1  S e c t m i  e, 47 See d m  N a q  Comptmlier Manual para. 
045353 

-'E 9 , DAR. nore 191, eapra, S 7-602 7: FPR, note 197, 8 % ~ .  5 1-7 2m-4. 
' " E  0 .  EPA Manual. note 64, s u p a  chap. 4, m 2. para i - 8  
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Therefore his decision W P C  not to pay anyone, because, d the Comp- 
troller General did say. "Pay X." that decision would not be res 
jduluata, so possibly the government would be requlred to make a dou- 
ble p a p e n t  later if a court 30 ordered.-' 

3 Termination f o r  Covwnienee 

Considering the importance of termhatun for convenience and the 
fact that such termmations prompt a flurry of activity regarding pay- 
ments, costs, and fmancing,a2 it is amazing that the guidance g r e n  
certifying and disbwsmg offEers is virtually n11.433 The principle that 
seems to be most heavily operative m such occasions is that the pay- 
ment should be approved by the proper o f f c d  

Once a contract IS terminated, the eontractor begins the preparation 
of the settlement pmpxal which will be rubmitred to the contracting 
offEer. The eontractmg officer, If the Settlement pmpoaai IS for 
$lO,OW or more m the Department af Defense, or $2,bW or mare in 
the civilian agencies, must submit the pmposal to the agency audit of- 
fice for examination and ~cornmenda t ion .~ '  A cost reimbursement 
contractor, however, may elect to recover costs by continuing to rub- 
mit cost rouehers aa it did before teminatimo5 This is called "vouch- 
ering out." If the contractor doer not voucher out, a settlement pro- 
pasal is submitted for his unwuchered coats and the fee. If it doea 
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voucher out, the negntiations are confmed to adjustment of the fixed 
fee, if any is claimed."e 

Frequently on large contracts a significant period of time elapse? be- 
tween the notice of termination and the termination settlement. Be- 
cause the contractor may face contmued fmancial demands during that 
period, interim fmancing may be provided. Partial paymenrs upan ter- 
mmation may be made under the terms of the if requeated 
and approved by the contracting Such requests must be 
submitted with adequate documentation. Guaranteed loans are also 
avadabie durmg this periad.439 

Once the fval settlement proposal 1s offered, negotiations will take 
plaee betw-een the contractor and the contractmg officer. If the pasties 
are able to reach an agreement, the amount will be approved for final 
pajment. Iithey are unable to reach an agreement, the contractingof- 
fxer will wilaterally determine an amomt for pqment.'" This deci- 
sion max be appealed under the disputes clause. 

The approved amount, by irhatever means arrived a t ,  irill be 
transmitted to the certifying or diabursmg officer a8 approxed for p a y  
merit. With the= approvals and the other aupportmg data, the ac- 
countable officer w l l  render payment. 

B. COLLECTLVG GOVERXMENT CLAIMS 
Conrractari often owe money to the government. Certibing and 

disbursing officers are an integral part of the government's collection 
procedures. If these pmcedures iail, the government may then utilize 
its right of setoff441 and colleCt the debt from amounts othenvise due 
the contractor. If there is no such amomt that can be offset, the gov- 
ernment must take the contractor to c o r n .  This last method, however, 
will not mnlye  eertibing or disbursmg offcers other than that they 
will be required to furnish any needed information to the gorernment 

. .  

'91D.%R 8-213-1: FPR 1-6 212-1 
-See Dh Pamphlet 27-113, note 432. ~z,pm para ll+ 
-DAR. note 191, 8upm S 6-201: FPR. note 191. suppa, S 1-8.203 
*'See Psehrer. Set Ot/os e Yenning d l  Collecbng G o w m m n l  Contrwt Clams 3 

Pub Cont L J 163 (1910) 
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attorneys handling the ease. Therefore, this lax method will not be ad- 
dressed further. 

1 .  Collection Teehnqtus 

a Disbursing Oflzers 
The Department of Defense has detailed procedures for collecting 

debts,4a set out m DdR Append= E,  Section 6CMl4- While the pri- 
mary responsibility for determination and collection of a contract debt 
rests with the contmtmg officer, the disbursing officer has primary 
responsibility if erroneous payments or oveerpaqmenti have been made 
by the disbursmg officer, or if the disbursing officer has been requred 
by the contract to collect specific 

The disbursing offxer is required to give his utmost cooperation to 
the contracting officer, auditors, and other pertinent officers. and all 
are to keep each other appropriately If the disbursing of- 
ficer receives a request to withhold payments due the contractor in or- 
der t o  liquidate the debt, he mll cooperate and assist. He muit give 
"due regard," haaerw, to the effect an abrupt cessation of payment 
may have on the contractor and the mtereste of the United States.- 
Each amount wthheld will then be transmitted to the disbursing offi- 
cer an the contract under which the indebtedness arose and will be 
accompanled by a statement identifying the indebtedness to u hich it is 
to be applied. Appropriate notice will be given to the contractor by the 
agency making the deduetimM1 If the disbursing officer has primary 
responaibilty for debt collection, he will establish a contml record for 
each debt speeiEr.mg the nature and amount of the debt and listing the 
dates of demands and notices.448 

When the contracting offxer has primary responsibility for col- 
lecting the debt, he ail1 negotiate with the contractor in order to reach 
an agreement.'" If negotiations are unsuccessful, the contraetmg aifi- 
cer u-ill unilaterally fu the amount of indebtedness and serve a written 

-Examplei o f  such debfa BR t o  be found y1 DAR, note 191. aupro. S E-€01. 
'SSer  Parhfer. G a w n m w n t  Collrctlan Trchniyvws,  76-6 Fed Publiearlani Inr 2.53 

-DAR, note 191, supra. 5 E-602 See 0180 4 GAO .Manual. note 31. aupro. 1D 
'*DdR 9 E-502 2. E-510 4 
' - I d ,  E-602 3 See 4 G40 Yanual. nore 31. 6 ~ p 0 ,  para. 16 3 
"'DAR note 191. ~ u p r o .  S E-6oZ 3 
- < I d ,  i E-603 2 and E-603 3 
- I d ,  5 E-605. 5Cf 

11975) 
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demand for payment upon the contractor. The notice wrll explain the 
indebtedness; inform the contractor that any amomt not paid within 
thirty days will bear interrst; and notify the contractor that it may 
submit a pmposal for pstponement af payments if it cannot pay unme- 
diately, or if it disputes the debt,"'The contractingafficermurt serve 
a copy of the notice an the disbursing offxer at the same time the de- 
mand i s  made, and must also info- the disbursing officer as to the 
wishes of the contracting officer regarding the u,ithholding or 
nannithhnlding of pagments durmg the ensuing thing days." The 
contracting officer should then make an appmpriate decision under the 
contract disputes clause and give the contractor notice of its right to 
appeal.@% 

The disbursing officer may a h  make such a demand for pagmentq3 
but does not have to. If the disbursing officer has primary responsibili- 
ty to collect and has on hand amounts payable to the contractor and 
available for offset, the disbuning officer should make the appropriate 
offset. (Setoff will be discussed in more detail below) In this case, an 
explanatory notice to the contractor will take the place of demand.*' 
Disbursing officers are not required to offset. During the f r s t  thirty 
days they may withhold or not as deemed best by them.@s Similar 
withholding and offset is expected if the contracting officer requests 
it,@n 

If palment i s  not effected within thirty days and deferment is not 
requested, withholdings will be effected at once for principal and inter- 
est.*' If 4.5 days elapse from the date of demand without payment in 
full, the responsibility for collection is transferred M the Department's 
Contract Finanemg Office."B After such transfer, this office has full 

* o l d ,  5 E-608. see Tranrpln Tue Co h e ,  GSBCA Xo. 5750-5, 80-2 BCA 11,566 
(1980). 

"DAR. note 191, Sipra.  5 ~ - 6 1 0  2 
' * I d ,  S E-606 2.  
U S l d ,  S E-608 
* . I d .  B E-608 1 

*'Subjeer to the nght! oi aisigneea ab d i u u w d  below. DAR. nore 181. supro, 

* = I d  , % E-611 See AR 37-107, note 169. mpm. para. 6 6 1 ,  for the procedures t o  
5 E-610 1. 

be used t o  trandfer See a l a  Navy Camptroller Mmud para. M3202-4 
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responsibility for the collection action. Whaterer c~llections are made 
must be reflected on Standard Form 1219."9 

The matter is 8160 referred to the Contract Financing Officer if the 
contractor requests a deferral of payments, pending the appeal of the 
contracting officeis decision."0 Such xque8ts are "freely granted.""' 
If no appeal 1s pending, a deferral ail1 be granted 1E the contractor pro- 
vided sufficient infomation to zhou fmanciai difficult>- if payment were 
required immediately, and gives a defmite schedule of payment.a2 

By whatever method, once the matter is transferred to the Contract 
Financing Office, it is beyond the jurisdiction of the disbursing officer. 
It may return to his jurisdiction through the operation of the Hold-Up 
List, discussed below 

b. Cedtfying Officer 

Certifymgafficers do not have such specific guidelines to fallaw The 
civilian pidelmes for the collection for claims are extremely general 
and do not specify which action will be taken apcifcally by the certi- 
fying ~ffiicer.'~ These guidelines provide for a similar demand for pay- 
mentis4 but do not state ahose responsibility it ia to send the demand. 
Collection by offset is This would undoubtedly be within 
the area of responsibility of the certifying officer. because the Comp 
tmller General has ruled that, if official records being exammed by a 
certiemg offrer mdicate that an mdebtedneee exists t o  the United 
States. the officer should withhold certifEation of the full amount, or of 
such lesser amount as would cover the indebtedness, until such time as 
the indebtedness ends.mBB 

If the mdebtednesa is defmite and certain in amount, it should be 
offset." The debt may be collected m mstallments, if the cantractais 
fmancial condition so req~ ires ."~  

-S*r no;e 246 SupFCl 
""DAR. note 191. 8 u p m  d E-611 
- > I d .  5 E-614 subject 10 tho requvementseonfalned fherem but m note 518 %nfm 
a611d S E-613. 6174 
-'See 1 Code of Fed Regulatroni I C f R )  plf 102 (1981) See of,% 4 GAO >llanlsl. 

note 31, ~upra. chap. 10 
"'4 CFR P 102 2 (1981). 
a i d ,  5 102 3 See 7 Ag Reg ,  note 53, euym. para. ljlb 
"Comp Gen. Dec. 8-61W. 28Comp Gen 425 LIB491 
"4 CFR i 102 3 (1981) 

CFR 3 102 9 (1981) 

See d P "  x a q  comptm11er Manus1 para wm4. 
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I. Setoff 
T k  right of the United States to setoff debt8 has long been recag- 

n i ~ d . * ~  Once accountable offxers receive notice of indebtedness, ei- 
ther by their own d i seo~ery , "~  notifration fmm another a f f i ~ e , ~ "  noti- 
hation h m  the General Accounting O f f i ~ e , " ~  or from the Hold-Up 
List,'?' they must make the necessary adjustments or be liable for any 
overpayments made."4 
The Hold-Up List was formally established by the Comptroller Gener- 
al in 1952.4'5 After each department ha8 made a detemmation of in- 
debtedness, it is required to furnish the name of the contraetor t o  the 
Finance and Accountmg Center, Department of the A m y ,  which has 
reqmsibility for mamtamhg the list. The contractais name is then 
added to the list, which is circulated to government agencies, panicu- 
lady t k  certifying and disburnmg officers. The% ofticicers, once they 
are aware of such an indebtedness, will offset payments otherwise due 
and remit them to the agency to which the debt 1s 

One particular but common form of offset is the tax offset. If the de- 
partment receives from the Internal Revenue Service a Form 66-A, 
Sotice of Levy, l o  effect collection of tax indebtedness, the amount 
will be offset after amounts awing the agency are satisfied, and the 
vendor and contracting officer will be notified."' 

The right to setoff is very b r ~ a d , ~ ~ ~  but it is not aithaut h i t s .  Set- 
off is ahen limited depending on whether the indebtedness arises un- 
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der the nhether the payee ie an a~siplee,~" which clam 
came frat.481 and when the garernment had The certifying 
or  disbursing officer confronted with complicated factual and legal is- 
sues such as this will surely hare a doubt as to which clamant to 
pay.483 Once that doubt a k s ,  the oficeis best course of action is to 
request an adranee decision from the Comptroller General.'84 

One matter, haaever, 1s clear. If the accountable officer makes an 
overpayment, it 1s he, not the payee, who i s  primarily liable. Setoffs 
may be made if allowable, but there is no requirement to do this, and it 
ehuld not be done if the United States 1s prejudiced thereby.'= The 
accountable officer has no mherent right of setoff merely to reimburse 
his own account.486 

8. Terminatians for Detaalf 
occasion many government collection ac- 

tions. Before making fmal pa)ment, the eertibmg or disbursing officer 
should insure that any progress or advance payments have been hqm- 
dated.4Bs Furthermore. he should (1) insure that payment bonds are 
adequate to corer all henors' claims; (2) require the contractor to fur. 
niah appropriate statements from laborers and materialmen dis- 
elaiming an) iien rights, (3) obtaln appropriate agreement by the 

Default 
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Government, the contractor, and lienors assuring release of the Gor- 
emment from any potential liability; and (1) withhold, if necessaw, 
amounts othenvise due for supplies and materials in order to pmtect 
the government's interest.'" 

The defaulted contractor is. of tours, liable for any excess costs 
incurred in procuring runilar supplies and services and also for any 
other damages.eO These damages will be collected by use of the collec- 
tion techniques diseusred above."' 

C. CLAIMS 

Certi@ing and disbursing officers do not have an active role in 
negotiating and settling claims.'* Indeed, if a contractor dispute8 the 
accountable officer over the amount of a payment, the normal course of 
action in to refer the contractor to the contracting officer for resolution 
of the matter.'3 When oavine claims. more bo than in any other area 

a board of contract appeals-all of whoae opinions will normally be 
binding on the cwtifying 0.- disbursing officer. 

1 .  Contracting OJfzer 

At one trne,  the capacity of the contracting officer (mdeed, of the 
execmix departments and therefore also the eertibing or dijburjing 
officer) to settle breachdf-cantract claims was disputed by the Comp- 

'=DhR, note 191, wpra. P 8-602.2c, FPR. me 197 8dupro. 5 1-8602-2c Although 
the- i e t ions  refer 10 the reiponiibiliz~ a i  the confractvlg offxer. the eembmg or 
disbvrilng officer should amne  they have be" complled a a h  

*B'D.XR. note 191. supra. 5 8-602 Wd), FPR, note 197, m p u  51-6.602-2(d). 
'LDAR 8-602 N e )  6-MZ.7. FPR 5 1-E 602-6(e1, 1-6 602.7 
" S i r  4 Comp Dee 332 ClaSi) (The old deemom of the Compfmller af the Treainry 

should not he confused w t h  the d e n m n s  of rk Comptmller General ) 
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troller General,e4 although such capacity had been recognized by the 
eo ut^.^^ The Comptroller General did, hoaever, recognize the con- 
tracting affiiceis capacity to Settle claims animg under the disputes 
ciause of the contract.Me 

In 1977 the Comptroller General modified his pmtion zubstantiaily 
by saying that it was no longer neeessav for eantraetmg o f h n  to 
submit to GAO foor approval claims foor unliquidated damages far 
breach ofcontract by the government, if the agency and the contmtor 
had mutually agreed to a specif= settlement.o' Themfore, if the 
agencies couid raiidly enter into such an agreement, payment could be 
made locally by the certifying and disbursing officer without submis- 
sion of the claim to GAO.'@ 

The passage of the Contract Disputes Act of 1978,'" however, rend- 
ers the earlier dispute academic. The statute at 41 U.S.C. 3 €05 now 
says tha t  all  contractor claims relating to a contract should be 
submitted to and decided by the contracting officer. This officer's deci- 
sion "shali be final and conclusive and not subject to review by any fe 
rum, tribunal or Government agency, uniesz an appeal or wit  i s  timely 
commenced" either in the Court of Claims or the appropriate B a l d  of 
Contract Appeals. This very definite language 8eemd to exclude the 
certifying or disbursing officer or even the Comptroiler General from 
revieving the contracting offcer'a deeiaion. Although the statutory 
language is not absolutely clear, it appears that the only reviewing a"- 
thorities are the boards of contract appeals or the  Court of Claims, if 
an appeal is timely made.lw 

Consequently, once the contractmg officeis decision is made and the 
accountable offwr is mformed, the appropriate pagment should h 
certlfed and paid. 

"Comp Gen Dei 8-156342 44 Comp. Gen 2.3 (19641 
.OIE g., Cannon Conitrvctlon Co v .  Uruted States, 162 CI. CI 94, 319 F.Zd 173 

( l W  
"Tar B geneid dmeuiimn, sae Shedd, Adminishahi,a AutAmty Lo Sdllt  Clnima,fm 

Bleach g f G a m m :  Conhocu. 8 Geo Wash. L. Rev. 481, 511-516 11958): Cibime & 
Laken, NP note 11, 362-371. 

*"Camp. Gen Dee B-lBiFdT, 8 Camp Gen. 291 (1977) See Park, mppm note 492. 
Bf XCX7 

'-Sea Park. mpm note 492 
Pub L Yo. 96.563. Sov 1, 1978. 92 Slat 2383. codified 8f 41 L' S C MI et  ~y 

! ,"*E> 

m But BPL Como Gen Der B-1962R Jan. 29 19M Eo-I CPD N. In that caw fb 
A m y  had purchaid m e)e cornea for S2m bj an mfomzl evmrniimani Although ril- 
"E to  yay, the A m ?  dent tho matter t o  the GAQ payment branch lor M sdvanei d e l -  
sun The Payment branch refumed the matter aaympthaf, m aceordame wi th  the Con- 
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2. Comptroller General 

The claims settlement authority of the Comptroller General LS based 
on 31 U.S.C. B 71,s01 which states that all elaims against the United 
States should be settled and adjusted m the GA0.so2 Sotwithtanding 
this broad language, the contractual claims jurisdiction of the GAO has 
long been sharply limited.s03 ?Jon the Contraet Disputes Act of 1978 
has made even further inroads. The GAO cannot review the decisions 
af the contracting officer or of a b a r d  of contract appeals,504 and cer- 
tainly not those of the Court of Claims. 

Same contract-related claims, honerer, will continue to be for- 
warded to the GAO for resolution, in all probability. Such claims d 
be accompanied by an administrative report prepared by the con- 
tractmg officer setting forth all necessa2y 
and copies of all supparting documents.Jo7 Once these are submitted to 
G.40, the contractor should be so advi3ed.s08 

Once a clam is settled, the GAO will issue either a Certificate of 
Settlement, GAO Form 39, or annotate the voucher with a certificate 
of a l l o w r n ~ e . ~ ~  All such forms will then be sent to the certibing or 
disbursing affEer for prompt processing and payment.s1o These settle- 

a 

fmt Disputer Act of 1976. It should be mealred by the agency. The .<my returned the 
mslfer LO GAO r h o  avemled  ite payment branch. The rationale was ihai this ~ a r  not a 
claim nor a dispute since the Army r a a  pprfeerly willng to y.y but mswe of Its an- 
thorit) becaube there was n~ express contract GAO jaid this uar amph a "lpqueat far 
p8ymeni' of rn ylformal eornmitment r h i e h  should eontmue t o  be fawarded t o  GAO 

R e v k d  Statutes B 2W Act ofJune 10, 1921. e. 13, 5 ME. 12 Stat. 24 See  4 GhO 
Manual. note 31. s u p ,  chap. 1, 2 for the GlCSs pmcedve m such martere 
jn" A slmplfEd pmedure. however, ha8 been adopted for elmm8 of $25 or leis There 

See note 613, hnfia 
-'E g , AR 37-107, note 169, "pm, p m  626, V.4 Manual, note 220. mp~ple, para. 

2.11 (requiling the use of \'A Form 4-W, Reference of Clnm to General iccavnong 
Office) 4 GAO Manual, note 31, nrpm, 8 2.  

1m hR 37-107, note 169, w p .  para. 5 - t i a ,  4 GAO Ilanusl. note 31, 8 u p o  para 
8.3. 

See 4 GAO Manual. note 31, 6uuyr0, para 8 2. for a 1161ylg o t  general pmeedurei (a 

beused. 
W %  4 GAO hlS""Sl, natf 31. "upio. para 8.4. 
Joe 4 G.4O Mlanual, note 31. ""pia. para. 11.1, 11.2. Ifthe entw c l a m  w dirallased a 

Settlement Certlfratf. GAO Form 44 IS u d  Ofmn Lhs GI@ -111 merely mtvn rha 
matter t o  the agene? w m p  I[ has no objeatmn (a pamenr 

4 GAO Manual. note 31. mpm, psra 12-1, 12 2 and 12 3 AR 37-107, note 169, m 
pm, pma E - l f  
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ments are fmal and conclusive upon the Executive Conse- 
quently, certifying and disbursing officers will not be held personally 
liable for payments made purduant to such settlements nhieh appear 
regular on their face, unless they exceed the balance left in the appro- 
priation or fund.5L2 

X. GEXERAL CONSIDERATIOXS 

In any and all action taken by certifying and disbursing officers, 
there arise c e r t m  presaures and risks. These intangible mattera are 
analyzed in this seetion. 

A .  PRESSCRE POINTS 

Any examination of  the role of certifying and disbursmg officers m 
government contracts would not be complete without illustrating and 
diuuesing various types of attempts to influence their actions. Certi- 
fymg and disbursing officers, because af the important positions they 
occupy in the payment process, often fmd themselves the objects of a 
considerable amount of pressure Such pressure may be exerted b?- the 
agency itself, the contractor, or the Comptmller General, and is de- 
sipled to induce the certifying or disbursing officer to act or refrain 
from acting in a particular fashun. Examples of such pressure by each 
of the pmtagoniats listed a b v e  will be diuussed. 

1 .  Pressure By the Agemy 

The agency can exert subtle and not-=-subtle p r e r s w  on the ac- 
countable officer thmugh a wide range of administrative rewards (pm- 
motion, outstandmg ratings, incentive awards) and sanctions (repri- 
mands, suspensions, job downgnding). These passibilities impose 
considerable pressure on the accountable officer to comply with the 
wishes and directives of his agency superiors. Conversely, agency offi- 
cials realize that they have more control over such an officer than they 
do over an outside entity, such as a b a r d  of contract appeals. 

31 U.S C. 74 0976) ,  Act ofJune 10, 1921. el3, 3 304, 42 Stat 24. 4 GAO Manual. 
note 31 s u p .  para I 4  1. Sei Cibvlic & Lssken. m’pio no* 11. at 364. wherevl if II 

susgeatsd that if the agency still did nut pa), the eonfraetor could hrmg B mandamus w- 
tion t u  compel payments h e  Camp Gen Dec 14 Cornp Gen. 572  11911 

4 GAO Manual. note 31, aupro, para. 14 3 Indeed such wflernent documents 
ahauld not retene an adrnmirlralive reiier b) the agency as fo legahis 01 cnmicfnei? 
4 GAO Manual. note 31. g u m .  pma 12 4 If the c~n l i ae fo i  appals. the i p p a l  rhauld 
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The classic example of an accountable officer doing exactly what the 
agency wanted occurred in the case of S & E Contractors v. United 
States.5L3 A dispute had arisen under a contract between the contrac- 
tor and the Atomic Energy Cammiasion. Because the Cornmiasion did 
not have a contract appeals hard,5" the Commission refemed the 
matter to a hearing exmmer  who decided UI the contractor's favor on 
eight of its claims, The examiner remanded the case to the contracting 
officer to negotiate the amount due. The contracting officer then 
sought review of this decision by the Commission, which declined to 
review four of the clauns, modilied the examinel's fmdings on three of 
the claims and reversed him on one claim. The Commission then re- 
manded the case to the contracting officer to proceed to fmal settle- 
ment. The contracting officer, however, had already referred the mat- 
t e r  to the certifying officer and suggested that the Comptroller 
General should review it prior to 

The certifying officer followed the suggestion and requested an ad- 
vance decision from the Comptroller Thus the ceni*ing of- 
ficer was the vehicle by which the contracting officer achieved "a 3ec- 
and bite at the apple" in denying the contractor's claims. Although the 
availability of this particular method has now been sharply cur. 
tailed,"' it illustrates the way such accountable officers may be used. 

2 Pressure by the Contractor 
The most recent example of a Contractor attempting to force an E- 

countable officer to comply with its wishes was the case of Warner u 
In that case the Navy had a shipbuilding contract nith Litton 

be Omm~f l i  referred to the Clams Dlilaion of GIO. 4 G.40 Manual. note 31. sumo. 
para. 16.4. 

406 U.S 1 119721. The S & E w e  hae been the subject of canalderable artenaan. 
E 9.. Paaiey, The S &. E Cml7ocffi18 Coaa-Eeheodiny the Xydm 01 W r c k i n g  Dmos- 
tahm, 1973 Duke L.J. 1. 

$'"Telephone eonveriaton between AafeiiorJohn C i b m r ,  George Wmhmson Cni- 
veisiiy Lau, &hod and the contracting offrer in queafian. 

sla The resuk %as that rhe Comptmller General d~sallawed the p8)menf Camp Gen. 
Dee 46 Comp. Gen 441 11%). After the AtUml~ Energy Cammiaiion said it would <om. 
ply w t h  the Comptmller Generak decinan. the c o n f i a e f ~ r  w e d  m the C o w  of Ciami. 
A ~ommlbsimer of the cour t  ruled m the canfraeVlfJ faror but wae reversed by rhe 
caw+ Itlelf. 19s et. e l  3 s .  438 F.2d 1373 11970) The confracmr then appaled EO the 
Supreme C o w .  uhleh ruled that the Comptmller General had no authority to r e v i e ~  
such deeiaiani of the Commission "The c a w  deny ~ L P U  b) the Compfmller General of 
admmlalratne disputes elause decisions ~ ~ ' w l l h o u f  legal sufhonfy '  a b r n l  fraud 01 oier- 
reaehmg." 406 U S at 10. 

406 T.S. at 5 "  3. 

81, T i  

".*?si F.2d 1301 ( 5 t h C s  1974) 
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Systems, Inc. The contraetmg officer determined that Litton had re- 
ceived nearly fifty-five mdiion dollars in orerpagmenta. When Litton 
was It appealed to the Armed Serncea Board of Contract 
Appeals. Sunultaneously, it applied to the "fmancing officer," actually 
the disbursing offxer. for a deferment of the repayment.s2o This re- 
quest i ~ a a  denied. 

Li t ton then sued in Federal district court, asserting that the 
disbursing officer had violated applicable regulations in dengmg the 
deferment request. Litton sought a mandamus action in the form of an 
order restraining the disbursing officer from recouping the ascertained 
$55 million merpayment by any means, including refusal to honor 
Litran's invoice. The district c o w  complied, and such an order was is- 
sued, but this decision was rerersed by the Fifth Circuit, which held 
that such a mandamus action was i m p ~ o p e r . ~ ~ ~  

Such mandamus actions t o  compel payment are normally not suc- 
c e s s f ~ l . ~ ~ ~  They do, however, represent an attempt by the contractor 
to farce payment from certikmg and diabursmg offwrs by having a 
c o r n  e u p x e d e  the prior orders of the contracting officer to withhold 
pagment 

8. By the Comptroller Genmal  

As seen e a r l ~ r , ~ ~ ~  the advance decision concept has enabled the 
Comptmiler General to exed considerable influence m the pmcure- 
ment process. Adranee decisions, haiueveer. when requested, if at all, 
bg cerri@ing and disbursing offxere. must be made ahen  the voucher 
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is actually presented to them far payment.s24 This may well be months 
after the contract was made. 

The Comptroller General has other vehicles by which to render his 
opmion. One well-known example of this is the "Philadelphia plan" de- 
~ 1 s i o n . ~ ~ ~  The Department of Labor had announced a revised 
Philadelphia plansz' prescribing that no contracts or subeontracts 
should be awarded for Federal or federally assisted conatruction proj- 
ects unless the bidder had submitted an acceptable afhnative actian 
program. Certain members of Congress submitted questions t o  the 
Comptroller General regarding the pmpriety and legality of such a 
plan. The Comptroller General stated that it had authority to render 
decisions with respect to the legality of any actian contemplated by the 
federal agencies involving expenditures of appmpriated funds whenev- 
er a question as to legality has been raised. The question mag be 
raised by an agency head, the complaint of an interested party,s2z7 or 
by information commg to GAO's attention in the course of its gther 
operat1ans.5= 

After considering the questions, the Comptroller General announced 
that the plan cantlcted with existing law. Although such a decision 
was not binding (no claim or account had yet been submitted to the 
GAO for settlement), iTs effect was powerful. Once It ia announced that 
a plan is "unlaafil," certifying or disbursing officers would make pay- 
ments at great risk. Such payments, in the face of such an opinion, 
would normally be viewed by the GAO as negligent. Conversely, 
knowledgeable contractors would be extremely reluctant to enter into 
such contracts because, a8 one court stated, they would actually be 
buying a law suit.sas Interestingly enough, the Executive Branch ig- 
nored the Comptroller General's unbinding decision and continued to 
utilize the Philadelphia plan. Despite its earlier pronouncement, appar- 
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ently the Comptroller General t w k  no action against the accountable 
officers. 

Nevertheless sueh a case illustrates how the Comptroller General, 
on its own motion or the motion of an interested party, may attempt to 
bring its cansiderabie weight to bear on rhe accountable officer and 
fame h m  to comply. 

XI. LIABILITY AND RELIEF 

Although liability and the various methods of relief from liability will 
be diseussed below, it must be emphasized that these two subjects are 
virtually obverje sides of the same coin, namely, the likelihood of a 
certifying or disbursing officer actually piring money to the United 
States Treasury for an official Indebtedness. Consequently the 
diseuseion of cases under one subheading or another haa been done for 
analytical reasons. Many cases could Just as easily have been used in 
more than one section. 

A.  LIABILITY 

The development of law concernmg the criminal liability and pecuni- 
ary liability of a disbursing and certiemg officer has been described 
above.s3o It i s  necessary, howle r ,  to look at the present status of 
their perilous positions to gain a full understandmg of the dangers of 
their jobs. This analysis 1s divided into three general sections: (1) c r h -  
inal liability; (2) administrative liability; and (3) pecuniary liability. 
Within the section on pecunialy liability, attention wl l  be focused on 
the various methods of collection available to the government. 

2 .  Cnmmal Liability 

As might be expected because of their longer history. more specific 
criminal statutes deal with disbursing officers than certifying officers. 
Another more impxtant  reason exists, however. Remember that cer- 
tifymg officers hare no public funds at their dispaal. It 18 the physral 
posseasion of the public funds (or presently the treasury checks repre- 
senting those funds) which has necessitated stricter punitive measures 
directed at disbursing offxers. 

A k i n g  of these criminal statutes is as follows: 
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1. 18 U.S.C. 286.533' Conspiracy ta defaud the government by ob- 
taining or aiding to obtain the payment or allowance of any faiae or 
faudulent claim. 

2. 18 U.S.C. 641."* Embezzling, stealing or knoivmgly converting, 
or without authority sellmg, conveying or disposing of any record, 
voucher. money or thmg of \due of the United States. 

3. 16 U.S.C. 643.s333 Failure to  render accounts. 

4, 18 U.S.C. 645.s34 Failure to deposit public funds. 

5 .  16 U.S.C. 653, 648.s36 Misuse of public funds by conversion to 
personal use 

6. 18 U.S.C. 651.538 False certification that full payment made 
in any receipt or voucher when leas was paid. The fme (m addltion to 
impnaonmentl is to be double the amount withheld. 

1 18 U.S.C. 652.jS' Payment of a lesser amount to a creditor of the 
Lnited Stares than that lawfully due hi and requiring the creditor to 
receipt for the greater amount. 

8. 18 U.S.C. 6j4.s338 Embezzlmg or converting the money or prnper- 
cy of another which comes into the possession of government employ. 
ees as part of their official duties. This section. for example, would pe- 
nalize a disbursing officer for Etealing a contractor's negotiable 
insrrument submitted in lieu of a bid bond deposited with him.:= 

5. l a  U.S.C. 1901.5' Cawing on a trade or business with public 
funds. 

I d .  See United States Y .  Bannmp, 3 C I . R .  333 1ABR 1911) m uhich the A m )  
Board of Reriex dmuised the statuted mralied m the cornmania1 af B dnburnng offi- 
cer uha stole S109,WO See o!su Emfed Slate6 ,. De.+q-eln 4 C M R 6 t i  (ABR 1911). 
Caner  ,. hlcclsuehw. 183 L' S 36j  11w1). 

Act ofJune 25. 1948 62 Star. 6a3 
Id 

m i d  

I n  Act afSvne 25 1948. 62 Stat 6 8 .  
Srr tent at notes 206-210. F U p m  
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10. I8 U.S.C. 2073 Making false entries and repom with intent 
to deceive. 

11. 18 KS.C 1018.sa Knowingly making of a false certificate by one 
authorized to make or give B 

Military disbursing officers also have a myriad of military regula- 
tions which they are required by law to obey or face criminal danctions 
for disobediencebM or dereliction of duty.”S For example, the A m y  in 
the nineteenth century had a regulation prohibiting disbursing affcers 
from gambling.sB The rationale apparently u-as that if the officer be- 
gan lasing too much of hi8 o m  money he might be too greatly tempted 
to dip into the public till. 

The criminal statute which probably receives the mast emphasis in 
government fmancial management 18 Revised Statutes 3679, The Anti- 
Defxiency Act.“’ The act prohibits government employees from 
knowingly making or authorizing an expenditure under any appropria- 
tion or fund in excess of the a m o u r  available therein or in adranee of 
such appropriation If the esror is not knowingly made, the employee 
is not criminally liable but i s  subject ta admmistratiw discipline, 
including removal fmm o f f ~ e . ~ ~ ~  There have been no criminal pmsecu- 
tion8 under the Anti-Defxiency Act, but administrative sanctions have 
been imposed for 

The certi$ing or disbursing officer is a prime candidate for sanctions 
if a palment is made in violation of this statute. Because of the physi- 
cal impossibility of keeping a continumg tally on all the account8 for 
which they certify or disburse, these officers must rely totall) on the 

3.1 Id 
JY Id 

Cioiely allied to the Aninfi-Defaenc) Act IS R e - l e d  Statute. 3618. uhlch pmhlbm 
usmg apprnpriafed funds for m y  other than thelr announced p u p o ~ e  31 U S C 628 
(19761. Bul SI# 31 U S C 5m 119761 

bj* The procedurer to  be fallowed uhen such an emor LQ macorered _e &et fonh in I R  
37-20. note 201, sumo. chap 2 
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accuracy of the accounting and program budget personnel to insure 
compliance with these statutes. 

The imposition of criminal sanetion& however, despite their variety 
and potential severity, is not the maul concern of certi$ing and 
disbursing officers. Such prosecutions are rare and require the highest 
standards of proof based on admiasibie evidence, and the defendant i8 
accorded his full panoply of due process rights. 

2.  Administrative Sanction. 
The possibility of imposition of administrative sanctions 1s a constant 

threat to any Gavemment employee. Far civilian ernpioyees, however, 
such sanctions are only impoeable after a series of due process rights 
(such as notice, reasonable time to reply, legal representation, and a 
hearing if a u t h o r i ~ d )  have been afforded.ss0 

1filita.v personnel would be afforded significant due process pmtec- 
tion if attempts were made to separate them from the service.5s1 H o w  
ever, they have significantly lesa pmtection againat reassignment or 
lowered efficiency ratings. 

Such sanctions, however, are uzually imposed for fairly egregious 
conduct or frequently repeated errors.  Normally certifying and 
disbursing offxers' errore are due not to malfeasance but to e m r s  in 
the system. Consequently, administrative sanctions are rare]?- 

8 Pecuniary Liability 
For purposes of analysis, this section wll  be dhided into two man  

sections: disbursing officera and certifying officers. 

a. Disbursing Oficers 
A disbursing officer is considered an ulsuper of the public funds in 

his custody.55s" He is absolutely liable for any lossLs4 and is held to the 

Bee 6 U.S C. 7601 119761 e1 sop 
E 9 ,  Ar 635-100. Personnel Separatiani4ffcer Personnel, Change No. 26. 15 

July 1960 
s51Sre Camp. Gen Dee. B-ljlP24, Bi Camp. Gen. M i  (19661. honewr. m x h ~ h  the 

Comptraller General suggested that admmmratne sanafioni be impoied on a ee l temg 
offeer. 

See Kmg, Safeguarding o i P x b l r  Fundi. 6 .<E JAG Bull 30 N o  4, Jul -Aug 
19641. Darli, The Prcunvlry Lvlbilcty a f A r  Forre Accounting a d  Finance O f f z c r s ,  5 
A €  JAG Bull 26 (Xo 2.  liar -Apr 1963). Comp.Gen. Dec. A-16534, 6 Comp. Gen 404 
119261 

J6d E.# , Comp. Gen. Dec A-13534. 6 Camp. Gen 404 (1926). See ulm 20 Op Atf) 
Gen 21 (1111 u herem then-%Intor General Vllllam J. Taff unposed sblolvfe hsbdny 
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highest degree of care in the performance of his duties.555 Liability, 
however, will differ depending on whether the loss was a physical loss 
or the result of an e m n e o u s  payment. 

111 Physlcai Loss 
A disbursing officer is liable from the moment a physical 1 x 8  oc- 

curd,5se Although lack of negligence IS not a d e f e n ~ e , ~ ~ '  it may be 
grounds for relief.55s% The Comptroller General haa ruled, however, 
that the mere fact of the loss is sufficient to raise a presumption of 
negligence.55s The burden of proof of showing that there was no negh- 
genee rests upon the officer who suatamed the  loa^.^^^ 

As B result of this h e a y  responsibility, great stress is placed on 
safeguarding the public funds in administratiw inspections or auditsSB' 
and m regulations.5ez In the event a loss is discovered, the Amy,  for 
example, requves that it be reported immediately to the Army Fi- 
nance Center, and that an investigation be immediately initiated.S83 

(21 Ermneous Payments 
As noted earlier, disbursmg officer8 of the Department of Defense 

and certain other federal agenciesse4 do not have the protection of a 
certiQing officer system to insulate them fmm liability for emoneou~ 
or unlawful payments. If such a payment is made, the disbursmg offi- 
cer is liable.6es If the officer disputes the notice of exception, the bur- 
den of proof 1s on him to prove the legality of the 

Comp. Gem. Dee 8-168174. d Camp Gen a, 667-68 (lYjY). See also 1 Comp. 
Gen. 225 (1921) This IS the dew of the Comptroller General. but if should be remem- 
bered that the Coun of Cidma hm imposed B reaianablrman atandad m eases m h m  
its junsdmionii. See text ~f notes 121.327, mpm 

Comp. Gen. Dee B-161475, 54 Camp. G e m .  112. 114 (15741. See nlm Duorak. 
Who1 C B  a Lass o f  F m d s  6 A F J A G  Bull. 23 (Jul -.%up 1964) 

ss'See Comp Gen. Dee .*-13198. 7 Camp Gen 64 119271. and eaxs cited chenm 

&'#See Comp Gen Dee B-166174, 48 Comp Gen. 566 119651, I s  Cornp Gen. 

M3 Comp Gen B-l91Mo. May 25. 1979: MJ Comp Gen B-177430. O c t  30 

See text at notes 601-612. 

B-187139. Oet. 25, 1978. 
."." 
1 J / J  

ba 'Eu . ,  Xavd Audit  Sewlee, Repon Xo A20166. N w y  Finance Ofice.  Groton, 
~ ~ ~ ~ ~ ~ t ~ ~ ~ t  (30 he 1876). 

AR 37-103. note 169, 8 u p m .  chap. 3. 
I R  37-103. note 169. supra. para. 3-162 See A p p n d u  E. AR 37.103 for 

checklists ofwhat 13 mquved Sea aka, Hm,e l l ,  Lassee 0.f P u b i c  F U ~ B  04 De/icien- 
cies zn Dubvraing Offwe7 Accaunta. A m y  Fmsnce J o m s l  11 Idan -Feb 19691 
Is* See text  8t nofee 6 4 4 7 ,  149-154. szpm 
Ea Comp Gen Deer. A-9895, A-2121. 6 Comp Gen 2 U  (19281 

Comp Gen Decs A-36301 A-45152. 13 Comp Gem. 311 (1934). 
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Liability 1s not dependent on the disbursing o f f r e i s  capability or 
lack thereof to recoup payment.5e' It arises at the moment an errone- 
ous payment is madese8 and 1s not excused if the payee 2s unable to re- 
fund the money.SBe 

A3 is the case with physical losses, i o w s  due to illegal, improper, or 
incorrect payments require prompt investigation and reporting of the 
pertinent facts to senior levels of fmancial management in the agency 
concerned .?O 

h. Crr?ifyiny Officers 
Because certibing officers da not hold pubiie funda, they are in a dif- 

ferent position than disbursmg officers. There is no possibility of phya- 
ical loss. They are, however, liable for the amount of any illegal, im- 
proper. or mcorrect payment resulting from any f a k e  inaccurate, or 
misleading certificate made by them. They are a h  liable for any pay- 
ment prohibited by law or which did not represent a legal obligation 
under the appropriation or fund As with the disbursing of- 
ficer, liability attaches the moment the erroneous payment is made.5'2 
Certifying officers are responsible far the existence and correctness of 
the facts reclted in the certificare or othenvise stated on the voucher 
or its supporting even mathematical camputations.6'4 Certi- 
fying officers cannot eseape liability by obtaining and acting on rhe ad- 
vice of administrative officials,"'" nor by aileging that they were not in 
a position to ascertain of their personal knowledge that each item vas 
comctly 

4.  coiieetions 
Once payment is diaaliowed or a loss is reported, the accountable of- 

ficer. 1E not relie\ed from liability, i s  requested to reimburse the gov- 

"' Cornp Gen Dee. A-13198, 7 Comp Gen 61 1152i! T k  Cornprmller General wdl 
look fmzt Lo the dirbursme o f f w  and his iwet) Cornp Gen Dec A-13216, i Cornp 
Gen. 797 (1928!, Comp. Gen Dee. A-15375. 8 Cornp Gen 130 11928) 

m E . g  , AR 37-103, note 168 8upm chap. 3. 5 VIII. 

I" Cornp Gen. Dec B-161457, 54 Cornp. Gen 112 114 11974). Camp Gen Dee 
31 U.S C i2c (19761 
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emment. Far physical losses, there 1s not much a disbursing officer 
can do m e e  he is no longer bonded. Far emneoua payments, how. 
ever, the accountable officers do haye two options.s77 They may make 
demand upon the contractor for a return of the funds. If this is 
unsuccessful. they mar  Set off an a m o m  due the contractor under the . "  
same or a different contract. If this fails, however, 
offxer hmcelf who is responsible. 

It 1s the accountable 

If repalment is made, it must be reparted to the GAO using the 
original notice of exception, annotated to reflect the deposit 01' collee- 
tion voucher nwnber.s7s 

The statute at 31 C.S.C. RZd (1916) provides that the liability of eer- 
tifi-ing offxers shall be enforced in the same manner and to the same 
extent as the liability of disbursing ofiicers. As noted earlier,"g this 11- 
ability of disbursing officers 1s enfoorced by distress warrant and dis- 
tress sale.5B0 Such proceedings, however, are rarely initiated. The nor- 
mal method of recoupment would be through deduction fmm pay due 
the offKer under 5 U.S.C. 6512 (1916).581 Originally this statute u-as 
construed as requirmg that the entire salary be withheld until the debt 
nas  repaid.s" The Comptroller General modified this position in 1979 
to permit withholdmg m m r t a l l m e n t ~ . ~ ~ ~  

The provision at 6 U.S.C. 6512 (1976) does require that, if the offi- 
cial requests, the G.40 must report the unpaid balance to the Attorney 
General, who is requred to mitiate suit agamst the debtor mthm 60 
days. This \~r.111 afford the debtor the protection ofjudicial review of the 
eoliection action.s84 Presumably, once the matter is before the c o r n ,  
the debtor may obtain mjunctwe relief to prevent further deductions 
until the court has rendered its decision. 

ployed b? the government Per nore 6 8 .  infm 
m4 MS. Comp Gen. B-196856. Dee la. 1979 
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Houever, the impaft of 5 U.S.C. 5512 an military personnel is 
sharpiy restricted. Under 37 U.S.C. 1007a (1916),'" the pay of mili- 
t q  accountable offxers may be withheld only far an indebtedness ad- 
mitted by the offKer, declared by a c o w  judgment, or ordered by di- 
rection of the Seeretam 

If for any reasan the money cannot be withheld fmm sa la ry  (for ex- 
ample, if the officer is no longer employed by the government), the De- 
partment af  Justice may institute suit.58' 

Becauee of the passibility of such onemus fmancml consequences for 
the actions of accountable officers, various avenues of relief have been 
created. 

B. RELIEF 

In theoq ,  liability is absolute and pervasive. In practice, gaping 
holes exist in the t h a t  of liability. Relief may be panted by (1) Con- 
gress, (21 the corns,  or (3) those desimated by Congress: the C o m p  
tmiier General or the departmental secretam concerned. 

1 .  Congress 
Although Congress has enacted l ~ . w P  to relieve itself of the bur- 

den of private relief legislation, such private bills still come before it. 
Although these bills may be introduced at the individual urging8 of the 
aggrieved accountable officer, the chance of S U C C ~ S S  is markedly h- 
pmved d they are introduced at the urging and endorsement of the de- 
partment involved. Such decisions are made on a caw-bysase basis af- 
ter all other methods of relief have failed,5a 

Such bills, however, need not be only for individuals. Statutes have 
validated an entire class of payments previously made,J8o with corre- 

Im Pub L. No. 87-649, 75 Stat. 41 11562). 88 unended. Sls Comp. Gen. Dee. 
B - I l m 6 ,  37 Comp. Gen 344 (1967) 

rm T k  statute at 37 U.S.C l w m  (1976) r p e c l f ~ s  thar d m i d  pepamel mry p y  
tkk  debt m matdhen t r .  

' q . S .  I 3624. Act of June 10, 1921, Chap. 18, I N4. 0 Stat 24. codifEd at 31 
U.S.C. 505 11976). 

,"See L 9 EP.4 Manual, note 64, mpra, ehsp. 1, p m  ih(2): 7 Ag. Reg., note 53. 
BUprO, p r n  81C 

' - E . g ,  Act of Sep 6, 1961, Pub. L So 87-201 76 Stat. 4m, Act a i  Sep 2 ,  1960, 
Pub. L KO. a6-699, b 2. 74 Stat 7 4 2  Set of July 5 .  1450 Pub L. So. 86-666. S 2, 74 
stat 327 

Saa text at MYI 631448, mfm See d m  h o d .  8upm mte 656. 

99 



MILITARY L.AW REVIEW [VOL. 95 

sponding relief to the certifying and disbursing officers involved. Simi- 
larly. general relief legislation is often passed after wars to reliere all 
military disbursing offiwr3.s91 

2 .  courts 

4 8  noted earlier, disbursing officers have the right to apply to the 
Caun of Claims for a decree crediting their account with the amount 
allegedly due from them.s82 That court has not applied the rigid 
standard of absolute liability heralded by the Comptroller General. In- 
stead, it h a  imposed a reaaonable-man standard,5s3 which makes a 
finding of liability more unlikely. 

Bath certifymg and disbwsmg officers have a right under 5 U.S.C. 
5512 to have a court (presumably a federal district cour t )  pars on the 
validity of collecting a debt by wthhalding h r n  ~ a i a r y . ~ ~ ~  Once a case 
18 m that forum, by whatever means, the Comptmller General's deei- 
sions concerning the case are not bmdmg. The court will look to judi- 
cial precedents for guidance. While the earlier Supreme Court cases 
dealing with phyrieal losses have been extremely n g o m ~ s , ~ * ~  the more 
recent Coun of Claims and loirer federal court cases have applied a 
much lese strict etandard.jB6 Indeed, the 1932 decision in Cnited 
States. c. Heller5s7 dealt the Comptroller General's theory of absolute 
liability a severe blow. 

A third way for the matter to reach c o r n  is for the accountable offi. 
cer to leave government ser!,ice. The goxernment, rhen, must sue him 
m order to collect.S88 

"8L E 0 . Act of l o n l  21 1922 42 Star 497. .&el ofSuli, 26 1947 61 Stat 493 See elso 
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3. Comptmller General or Agency Head 

In order to relieve itself of a flood of private bills,S8fl Cangre8s has 
authoriled the Comptmller General or agency head to grant relief. 
These various areaa wdl be studied individually.so0 

a. Ph,ysical Losses 

ill Mzlttary Dwburstng Offzers 

Under 81 U.S.C. 9ba,Bo1 when a military disbursing officer has 
incurred a physical IOSE or deficiency, the General Accounting Office 
must relieve the officer of liability if the Secretary of the department 
eancerned602 makes a two-pan determination. First, the loss or defi- 
ciency must have occurred while the officer !%-\-as actmg in the line of 
duty. Second, the officer must be found to have acted without fzault or 
negligence. Such a determination 1s binding and conclwiye on the 
GAO. This statute, however, applies only to physical losses. The 
Comptroller General has had occasion to remmd the Serrice Secretar- 
ies of this when he overruled their determinations, purpartedly made 
under this act, concemmg erroneous papents.8°3 

This act has been construed to permit relief for disbursing officers 
from l o s ~ e s  by fm, shipwreck, theft or physical losses resulting from 
enemy actions or othewise,60' or embezzlement by subrdinate per- 
s ~ n n e l . ~ ~ ~  The most recenc large scale example of such physical losses 

SSP Camp Gen. Dee. 30 Camp. Gen 198 (1961). 
B m S r r  3 GAO Manual. note 31, 8upm 5 5  67, 58. far a general dmeuirion of the 

afandards and pmeedurea used 
-1 Act of Dec. 13, 1414, e.  552, E6 Slat am, Act o f i u g .  11, 1856, C. 803, 68 Srar 687. 
m s  The ducg oimalimg such detemrnailani 1s nomalh delegated to the 3enm leve l  

offxer. e 9 ,  AR 37.103, note 27. 8 # p m  para 3.1521 
0 ,  Comp. Gen Dec A-13436, 1 Comp. Gen 374 (1927l, and 2 Camp Gen. 277 

(1922) These deciiions apply e a d w  version% of the same Ins The Seemtar? a i  the 
Ksiy had attempted t o  UB pmvislanc of the aef to evcuse m emneoub p8)menf. The 
Comptroller General had not alloxed t h e  2 Camp Gen 277 11822) The S e c r e t q  then 
aomealed the decision t o  the Atromev General. n h o  a m e d  u i th  the Seeretam 34 OD 
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is the loss of money that occurred when disbursing officers were re. 
quired to leave Vietnam as the government vas 

($1 Other Disbursing Offieers 

Relief for physical loss is provided to other dirbursmg officers or 
other accountable officers under 31 U.S.C. Sa-1."' This statute also 
requires the Secretaq concerned to determine chat the loss occurred 
in the discharge of official duties. However, It adds m the alternative, 
''or that such loss or deficiency occumed by reason a i  the act or omis- 
sion of B subardinate." The Secretmy must then determine that the of- 
ficer was free from fault or negligence. Unlike 31 U.S.C. 96a how- 
eyer, these fmdmgs of the Secretary are not conclusive u p n  the 
General Accounting Office. That agency must concur in the Secretarial 
fmdmgs before relief !rill be 

Examples of situations in which relief has been denied b e c a w  of 
neligence include leaving a safe unlocked,e" or leavmg the key to tk 
cash bax in a place accessible to others.810 Even if there is negligence, 
however, it must be the pmximate cause af the loss; athemise, relief 
will be granted.B11 R e l i e f d l  normally be granted for losses due to any 
type of crminal taking (larcency, robbery, embezzlement),B'2 as long 
as the accountable offeer u-as blameless. 

( S I  Ceriifying Offtcera 

Although certifying offxers do not have custody of public funds and 
uould rarely incur physical losses, the provisions of 31 U.S.C. 82-1 
appll- to accountable officers in general and would therefore afford om- 
tection to certifying offier? if needed. 

Comp Gen Dee B-lffi348, 66 Comp. Gen 791 (1977) Thii aoncemed moirlg 

Act of l u g  1, 1417, e 441, 5 1, 61 Stat 720: Act of l u g  9, 1965. e 641. 69 Stat 
United States dmburmg offverb of rhe State Depsnmeni. 

m c  "_" 
For amounts b l a v  $5W, hoaei,er, GAO hsa deleeared thm authorq to tC 

agenciea 3 GAO Manual Note 31, s u p .  67.3, Camp. Gen Der B-161457. 54 Camp 
Gen 112 11974). Comp. Gem. Dee. 8-191227, 59 Comp Gen 113 (197991. 
em Is. Camp Gen. 8-1906DS. Nov 18, 1977. 

Me Camp. Gen 8.193380. Sep Z, 1979. 11s Comp. Geo B-l62@7 Feb 3 

E 0 , Ma Comp. Gem. 8-191412, Sop. 12, 16% MI Comp. Gen B-14411.0 Y , 

E 9 ,  MS. Camp Gen 8-191018, May 30, 1978 

1975 

N"i 1. 19M 
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h. Improper 01' Illegal Payments 
/ I )  Disbursmg Olfzers  

Those disbursing officers whose diebursing operations are not han- 
dled by the Treasury's Division of Disbursement are not afforded the 
insulating protection of a certi&mg officer system.B13 Therefore these 
officials face a greater patential for liability than Treasuq disbursing 
ofticers.e'4 

Congress recognized this inequality and, in order to rectify the situ- 
ation (and to reduce the number of private bills submitted to it), en- 
acted 31 G.S.C. a2a-2.B15 This statute provides that, iE an erroneous 
payment has been made, the Comptroller General may in his diwretion 
reileye the affmr of accountability and allow the appropriate credit in 
the afticeis accounts. Such relief must be preceded by fmdings that 
the erroneous payment \%-as not the result of had faith or lack of due 
care by the disbursing officer. The Comptroller General or his desig- 
nee ma>- take action on his o m  motion, or upon written fmdings and 
recommendations of the agency head. Such relief, however, is prem- 
ised on diligent collection action agamst the payee, whose liability is 
unaffected by the act.616 This statute was a significant inroad into the 
theory of absolute liability prevloualy widespread6" 

Obviously, what is "had faith or lack of due care" mll depend on the 
facts and circumstance8 of each case. Certainiy if the facts stated on a 
voucher %en by the dishursmg officer are sulficient to apprise him of 
an irregularity,B18 then a lack of due care would appear to be present. 
In most present-day systems, however, the disbursing officer doer not 
and cannot phyaically see all the vouchers and suppanmg documents 
for which he has responibility. Consequently, the general rule 1s that, 
if a disburamg officer follows o f f d l y  prewribed pmcedures in an effi- 
cient, carefully paliced system under which he was not required TO see 
the document, he is not guilty of bad faith or lack of due care,e1s This 

Ser text at nares M-67. 1 4 5 1 5 4  mpm 
( M  See  text a t  notea 1 4 C l j l ,  mp, lor a disauerlon a i  the rerpansihihrg Lhsf the eer- 

Act a i  Aug. 11. 1965, Chap. 803, B 1, 69 Stat. 687. Far h e  leg+danve history o l the  
act, see B Rep. Eo. 1186. fflfh Cong 1st Sess., repnnled m [19561 U.S .  Code Cong. Q 
Adm News 3020. 

3 GhO >lianual. note 31, P I L P ~ ,  para 67-2. 

tddnp omleer hm 

81.See u\t 81 notes 102-107. 8%- See  ab0 1 Comp Gen 739 (1922) 
" ' S r r  Camp Gen Dee. A-13216. 7 Comp. Gen. 797 (1928). 3 Camp Gen 441 (19241 

See >Is Camp Grn 8-111038-0 M , 6 o u  17, 1969, M s  Camp Gen. 
B-126377-0 11.. Aug. 1. 1966. 
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represents a common-sen- approach m the context of the modern day 
automated system. Soan a new position wdl be created, the System 
Assurance Officer, who must assure the certifying or disbursmg officer 
that the system is trustnorthy and may be relied upon.62o 

Navy dishursmg officers have extra protection in this area Under 
31 U.S.C. 116,8zL if such an officer is ordered by his commanding offi- 
cer to make a payment, such a p a p e n t  may be allowed but the com- 
manding officer shall be accountable for The dishwamg officer. 
however, will not escape liability If  he acted in concert with the com- 
manding officer to mroke the protection of or if the order 
contravened a prior Comptroller General deemm on the matter.624 

121 Cert$#lng OfEkers 

Under 31 U.S.C. 62c,825 the Comptroller GeneralB2B may relieve cer- 
tifying offxew of liability for erroneou~ pajmments If he fmds (1) that 
the certification iraa baaed on official records and the certifying officer 
did not know, and by reasanable diligence and m q u q  could not hare 

r (2) that the obligation was incmed in 
not contrary to any statute prohibiting 
ited States receired i a i w  for such 

pagment.622' 

This section is important because, h m  their official creation in 1933 
until the statute, certifying officers had been held to virtually absolute 

-10 See text at notes E5-656, m,/n 
R.S. 12s; Act afJuns 10, 1921, Chap. 18. $ 304, 42 Stat 24 See King, i l k p i  01 

Emoneova Poymenla .Made by Order o , fSapimr Authority, 6 A F  J A G  Bull 20 
Um.-Feb 15631 

The A m ?  and Aw Force hsic no comparable Stature ar.6 v1 fact there 10 pmcedenf 
to  the eontrar). Srr note 140- hsl are note 155 

SI 041331 far rhe pmcedvei to  be follaaed davet. an order IS glren. 
013 camp kn D~~ A - Z O ~ S ~  7 camp kn ;ai 11528) sir KS\Q comptroller >innu- 

Camp. Gen Dec A-12111, S Camp Gen €22 (19261 
1"" Act of Dec 29. 1941 C 641, 5 2. 55 Slat 875, 81 amended by Act ofJune 6 ,  1972. 

Fub L Yo 92-310, 3 2311ir), 56 S t L  213 See Comp Gel1 Dec B-94M6. 3U Camp 
Gen 256 11561). for a haton of31 U 9 C €22~ 

the General Aecountmg O M e .  Ys. Comp Gen. B - l 6 1 8 7 4 . M I  Nov 1. 1914. 

section VI11 C a f  this aniele. m t h e  text at notes 322-332. mpro  

Thp Complmller General has delegated thri avtiorlty to the General Covnr l  of  

The s e c t ~ n  ale4 g r ~ i t i  r e l r f  on tranrprtafion confraetr as d i r u s r d  edrller 111 
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liability.~28 Certifying offEers have had absolute liability shifted to 
them far disbursing offcers,8zs wen for mathmatical cornp~tat ion.~~'  

The Comptroller General has attempted to give guidance for relief 
an the abare gmunds.631 The frrst basis for relief is essentially a notice 
requirement. If the certLfying affEer had notice, whether actual or 
available by reasonable diligence, of the e m r ,  then relief is unaraila- 
ble.e31 It is unpossible in present-day systems, especially the auto- 
mated ones, for the certifying officer to know or by reasonable dili- 
gence to ascertain the facts contamed in the ofk7cicial records m which he 
certifies. Therefore, this requirement provides a virtually ever-present 
vehicle for relief, 

The second or alternative gmund for relief is that the payment *.a8 
(1) made m good faith, (2) not contraq to statute and, (3) m return for 
value received by the United States. Because of the pervasive n a t m  
of the frrst ground, this second vehicle is rarely used, but situations 
have arisen in which neither ground is available for r e I i d ~ ~ 3  

e .  Advance Decuzons 
Often m determhmg whether the aeeountable officer acted m good 

or bad faith, or reasonably and without negligence, the Comptroller 
General will decide an the basis of whether he requested an advance 
decision.634 

Both certifyingesS and disbursmg a f t i ~ e n 6 ~ e  may request advance 
decisions. Disbursing officers may ask regarding any question 

See Camp Gem. Dee. B-4613, 19 Comp. Gen. lo( !19s9), and Comp. Gen. Dec. 
A-13624, 15 Comp. Gen. 986 (1936). But me Comp. Gen. Dec. B-1196, 20 Comp. Gem. 
182 (1410). 

See Aer of Dee 2s. 1841, C. €41. D 1, 55 Stat. 875, codlRed at 31 U.9 C 82b (1976). 
Sea ulm texr ar notes 149-164 mp7s. 

rors. camp ten. ~ e e  ~ - 1 i 1 3 1 ,  6 Camp.  en. m (m7) 
B1o Acr of Apr. ZS, 1412, C. 247, ntle 111, t4 Stat. 244, Comp. Gen. Dec. B-M245, 26 

Comp. Gem. 718 (1847). Before this, disbvsing offieem were hable for computation er- 

E B , Comp. Gen. Dee. 184145, 56 Camp Cen 291 1'375), 
Camp. Gen. Dee. B-119624. m e  34 Comp Gen. 52 11951). 

ur Ssr Camp. Gen. Dee. 8.158633. 46 Comp. Gen 135 (19661 In that c s e .  cenifylng 
officers of the Small Bunnesb Admmmrstmn weie d m e d  rekf  bseaure the Cmpfraller 
General detemmed that the facts could have been reasonably m e m i n e d  and the p8y- 
ment was m violstion of B statute Yote that the payment mmt  be pmhibilad by atatute. 
It  Is nor enough rf the sfafute does not avthorve such p8mentB. Cf. 3 Comp. Gen 149 
(1921) 
em E.g , Comp. Gem. Dec. 184146, 66 Comp. Gen. 291 11975) For the development of 

rhe P~BcfIee af iriulng advance deosioni, B e e  the text at  note8 134.142. mplo. 
Bas Act of Dee 29 1411 chap. 841 i 3 5€ Stat. 876 edified at 31 U 5 C 82d !19761. 

At1 of July $1, lab, Chap. i74,  '$ 8 ,  18 Stat: MT a amended. codlfied at 31 
U.S C. 74 119761. 
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mroirlng a payment to be made by them. but eerti$mg officers may 
only ask regarding a question of law To aroid a flood of querthns re- 
gardmg trivial matters, the Comptroller General has delegated to the 
various agencies the authority to render binding advance decisions on 
amounts of $25 or less.B37 All other requests must be sent to the 
Comptroller General."38 The question must hare the voucher and all 
supporting documentation atta~hed.8~9 If the decision is rendered on 
the baaia af mcomplete facts, the accountable officer will not be pro- 
tected.sm Although the Comptroller General does not normally give 
advance decisions on a hypothetical question or  an payments already 
made. he will if the question 1s of a recmnng nature.e4' 

As noted earlier, these deciaiona are binding on the Executire 
branch.M2 They take precedence over advice from the Attorney Gen- 
e11d,M3 or the agency general and may not be orenuled by 
a disapproving agency offcial."s 

d .  Remamirig A ~ e n u s  ofRelirJ 
If the Comptroller General denies relief under one of the aforemen. 

timed statutes, the officer mag request recanaideratian. The C a m p  
troller General, however, may not reconsider a finding of the sere- 
t q -  concerned under 31 U.S.C. 95a, because that fmding, either 
granting or denying relief, is conclusive upon the GA0.6a As iiith an> 
request for reconsideration, unle3s new evidence 1s presented, the 
chance of success is not p a t .  

The most defmite safeguard for cefiiving and disbursing officers ij 
proxided in 31 U.S.C. That statute declares that the accounts of 

. . . .  , 
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certifying and disbursing officers must be aettled within 3 years from 
the date of their receipt at G.40. After 3 years. absent fraud or other 
criminality, any debt is eliminated.848 This statute, however, does not 
offset the liability af any erroneous payee, and its effect is suspended 
during periods af war. 

An important fact to  remember regarding all these avenue8 of relief 
is that they are not mutually exclusive. Indeed, they are alternatives 
which may freely be used. Thus, an accountable officer may request 
relief from the Comptmller General or Departmental Secretary If he 
receives no relief, he may then go to court via the various mutes dis- 
cussed. Fmally, if he loses in e o u n ,  he may then petition Congress for 
relief, All methods of relief may be attempted without prejudicing 
rights under any ather method. 

XII. THE FUTURE 

The day-to-day functions of cefiifying and disbursing officers have 
been radically changed by the combination of a burdensome problem 
and it8 necessary solution. 

The problem was the flood of contracts, trwei vouchers, payrolls, 
annuities, and grants, among the other volumnous documents which 
inundated these accountable officers. I t  became impossible to give an 
examination (thorough or otherwise) to all these documents and still 
make prompt payments. 

The solution was the computer and telecommunications equipment. 
This enabled centrallzation, which allowed the government to take ad- 
vantage of discounts and the contractor to  receive its money as man as 
possible. Such technology, together with the safety of statistical 8 m -  
pling procedures,B' enabled the system to continue wthout totally 
breaking down.6s0 

The computer has been adopted to different extents in different 
agencies. Some have \,irtually totally automated and centralized eys- 

*"Le hlr Comp. Gen E-181466, Nov 19. 1974 
a* See nates 162.163. $%pro 

One other eoneepfual and technological advsnee id eleefrnnic fund transfer. Sre 
Code? Is tho Fidrrai  Cash .Wanagmml Mo,wmrnt Calldlng w t h  Elktmnr  F ~ n d  
Tmnsfer lnitultrres, The Government Accawltanf's . lama1 19 (u mter 1979-80): Mayer. 
supa  note i o ,  at 7 The mplemenfation af elecmnv fund transfer w u l d  drastically n- 
dvee the nwnter of checks needed y1 B dirbwsmg offire s m ~ e  p8)mment uauld be 
eleetroniealli. transmitted til the contraetafa bank far m d i f  to ,ti B C I O U ~ ~  
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tems. Others are onll- partially automated but the tmnd E clearly to- 
ivard total auromation.85' The computer i t i l f  has changed a i  it has 
changed the system. "Automated systems flew m stager from the ru- 
cllmentav punched card systems of the 
controlled third-generation computers of 
records haxe been replaced with magnet 
vouchers and supporting documents are becammg less and less fre- 
quently available to the certifying and disburmg officer. 

Certibmg and disbursing officers no\\- mu8t perform their functions 
not on the baais of nsud exammation of documents. but on the basis of 
abstracted information placed in the computer by personneloften thou- 
sands of miles air-a?. The aceauntable officers must, therefore. 14)' on 
the accuracy and trustivorthineer of the a ~ n c y ' ~  system to such a de- 
gree that the examination merely comprises a brief examination of the 
totals of large p u p s  of payments, with individual palmeme being 
contained on an attached magnetic tape. Because of this, the Comp- 
troller General has adopted a eommonaense approach and has liberally 
granted relief to such 0 f f i c e 1 s . ~ ~ ~  

Because of this xalization, recommendations have been made wthm 
the Executive branch to lmprore the The main addition 
would be a new pasition of iyatem assu~ance officer (SAOI, who would 

ible foor developing and implementing an assurance plan 
-ould provide assurance to cemking and disbursing officers 
stem (1) IS p"iprl?- designed and implemented; (2) operated 
nd (31 can be relied on to process legal, p rop r ,  and correct 

payments. If the system i s  determined to be defective, the SA0 will be 
reapansible far certiQing (diabursingl payments made until the system 
is corrected and for recouping eimneous payments. The assurance 
plan must include the disciplhaw sanctions to be unposed on personnel 
if they are responsible foor illegal, improper, or mcorrect payments re- 
aulting from their negligence. Such SAOs. hoxerer, may a l ~  be certi- 
fying officers and. in fact, should he designated as alternate cei?ibing 
officer3 

lar ,~~' lnlernal  Conirnl S?atem~." r h i h  vnpiements &me o i r h e r  & c o ~ m n d a r o n b .  LC 
16 Fed. Reg. 1ssO (1981). and nl~a lacter o f  Dei. 11. 1983 (D the Offee o f  Management 
and Budref h r n  Mr. Kenneth M. Wmno. Chaman .  Cennmg and Diabursmg Commit- 



19821 ICCOCST.ABLE OFFICERS 

The difficult> x i th  the proposed improvement is that the problem 
irould still remam. The oremhelming burden of dealing a i th  such a 
high amorphous mass of paper and magnetic tape has merely been 
transferred to a new partsipant, the SAO, who may aim be the old 
participant, the certifying or disbursing officer. Funhemore,  if the 
SA0 concept is adopted, then what remains of the certiQing officer? 
His status would be simply that of an ~ ~ O C U O U L  middleman who re- 
ceives the assurance fmm the SA0 based on which he signs his name 
far transmittal to the disbursing officer. In such a case, one must ques- 
tion the reason for the continued existence of certifying officer 
positions. 

In an>- event, technological improvements will undoubtedly contin- 
ue, and. as the?- continue. the numbers of certifying and disbursing of- 
ficers will decrease. As systems are centralized, what was formerly 
the job of numerous accountable officers spread over several states 
will now be the job of one certifying or disburamg officer at the com- 
puter center.BSS As their numbers decrease, their individual r e a p m i -  
hilitiea \vi11 increase and their  examination i ~ i l l  become more 
perfUnuncto2y. 

XIII. SUMMARY AKD CONCLUSIONS 

At the beginning of this article, authority, respnsibility, and habill- 
ty were pomted out as characteristics that c e r t i f p g  and disbursing of- 
ficers should theoTeticaliy have in abundance Xon, after examining 
the role of these offiticlals in detail, the reality of the situation can be 
assessed. 

A. ACTHORITY 

Theoretically, certifymg and disbursing officers have awesame au- 
thorny. They can refuse to make any payment unless they are satisfied 
of its legaiity. They can require additional documentation to satisfy 
them, or they may involve the Comptmller General m the process. 

In reality, certiQmg and disbursing officers will, v e q  w d l ,  use 
this authority extremely rarely. Only in a miniscule percentage of 
cases will the accountable officer question the p a p e n t ,  despite the 
fact that in the vast majority of cases, he has never examined 01 even 

See Sew Merindr, BVP note 11, 8t 10-11. 
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seen the supprting data. The reason far this "rubber stamping" 1s 
clear. It is physically impossible for the officer or his assistants to ex- 
amine the mjnad  of documents and make pmmpt payments thereon. 
If an offrer demands to be shown adequate SUpprtlng data (as clearly 
he is legally entitled to do), the workings of his agency w u l d  grind to 
a halt. Another certifying or disbursing offier would %on be ap 
pinted to replace him, so that the business of government could 
continue. 

B. RESPONSIBILITY 

Despite this lack of authority, certifying and disbursmg officers stlll 
bear respnsibility for making proper payments. This responsibility is 
thus borne by officials r h o  had nothing t o  do with planning for, 
negotiating, awarding, or monitoring the contract. It is borne by offi- 
cials u.ho normally not procurement experts or lawyers, yet who 
are expected to be essentially omniscient in those complex fields. It 1s 

borne by one official out of a host of contracting officers, contracting 
specialists, lawyers, accountants, auditors, and inspectors, all af whom 
actually have more responsibiijty for the final contract. Such an arbi- 
trary selection of one individual a8 the bearer of responsibility for law- 
ful payments i s  capricious. This capriciousness becomes manifestly un- 
fair when coupled uith the threat of liability. 

C. LIABILITY 

Persanal liability is an idea whose time has gone. Such llabllity amse 
for three reasons: (1) to pmvide a vehicle far the United States to E- 
coup its monetary losses, (2) to he used as a "sword of Damoeles" to in- 
SUE faithful and conscientious service by Federal certifying and 
disbursmg officers, and (3) to assure the public that its civil servants 
would do their utmost to pmtect publie money. 

Any hope for the government to recoup money h m  Its accountable 
offiem was dealt a crushmg blow when the bonding requirement was 
elimmated. Without a surety to sue, chances for recovering any sub- 
stantial amount of money are dh. Even if money was available to re- 
cover, the government's ability to re~over it is hampered by the nu- 
memu8  avenue^ of relief available to accountable officers. 

As the Jomt Financial Management Improvement Program Study 
ilustrated, accountable of f~ers  are often not aware that they face per- 
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Sonal liability. The value of a "sword of Damocles" that people do not 
know exists is nil. The author submits, honever, that this lack of 
knowledge that a r ed  threat exists is beneficial for the government. If 
all certifying and disbursing officers truly believed they would he 
personally liable for their actions, the results would be disastrous. Na 
rational officer would sign his name to a document about which he had 
no real knowledge but which could result in him and his family being 
reduced to penury. Either these officers would resign or request 
reassignment, or else they would demand physical and verifiable proof 
of the correctness of each oavment. which would stoo the overations of 
government. 

The posaibility of liabliity does not reassure the public at all. The 
rast majority of Americans go thimugh their entire lirer neier think- 
ing or caring about certlEZ.mg and disbursing officers or the concept of 
liability Those who are familiar with the subject know the concept of 
liability proridea na additional safeguards in the modem system. 

Certainly liability should be imposed for willful misconduct or gnus 
negligence, if they are the proximate cause of a governmental loss. 
The present system, however, to amplify on what one certif?.ing officer 
said, ''is like punishing the policeman heeause someone, somewhere. 
wmehow committed a crime." 

D. COA'CLVSION 

The author concludes, therefore, that the mle of the cenifymg or 
disbursing offxer in government contracts is mainly ministerial, hut 
draped with risk. His authority is transparent, his responsibility is un- 
fair11 and too selectively impred, and his potential liability is massive 
and absurd except for the most routine and verifiable matters. Serious 
consideration should be given to eliminating the no%- virtually ueeleei 
position of certifying offxer, and further to elminating the liability of 
the dilbursmg affxer except for g m s s  or willful misconduct. Such 
changes would reflect the modem realities that eonfmnt the certifgmg 
or disbursing officer. 
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Figure 2 .  Standard Form 1084. 
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The statute at 18 U.S.C. 5 218* pmvides in Wrtinent part that: 

. . . The President or, under regulations pEscribed by him, 
the head af any depmment . .  . may declare void and rewind 
any contract . . . in relation to which there has been a h a 1  
conviction for any violation of this chapter, and the Umted 
States shall be entitled to recover in addition to any penalty 
prescribed by law or in a contract the moun t  expended. . . . 3  

Under this statute, once there has been a bribery or conflictd 
interest conviction in which a particular government contract has been 
identified as tainted by the criminal %heme, the Mesident or. if he 
delegates this poaer, any head of any executive department or agency 
could by an administrative declaration void the contract tainted with 
the bribery or conflict of interest. Once the contract has been declared 
void and has been reseinded, the Government "shall be entitled to re- 
c o ~ r . .  . the amount expended."4 

11. THE POWER TO VOID AND RESCIND A 
CONTRACT 

This statutory pmvision gives tremendous power to the Executive 
Branch, in that through its application, the Government is authorized, 
by carrying out an administrative act, full recovery on a contract that 
is tainted by bribery or conflict of interest. There would not be a need 
to expend time and effort in costly and uncertain litigation in order M 
gain ajudgment fuing the measure of damages in a procurement fraud 
scheme.i Such a concept of fuing damages without resort to the e o u t  
system IS extraordinay Congress was aware that this statute was an 
innovative measure, but considered it necessaly to deter bribery and 
corruption in the government contracting pmcess. Congress stated in 

.Id 
sComplex prwurement fraud ma- usuall) involve yean of litigation Far an example. 

QIO the Alre~Haruard Fraud Litigation (eanrohdated mabj), Cin I  No. W-71 (D D.C 1 
This ease eoneerni fraud m the ~ ranvemenf  of roeket launchera for the Naiv  The eom- 
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it8 Senate R e p n  that "this Section , . , has no statutory counterpart 
at present tune.''B 

Additionally, this power to void a contract gives nen  possibilities to 
federal departments or agencies to combat fraud. Under 18 U.S.C. 
5 218, the executive depanment or agency which receives this dele- 
gated power from the President can control the timing and amount of 
the contract recovery. The Section 218 proeeaa is purely administra- 
tive. This means that the agency or department involved is not de- 
pendent upon the Department of Justice or one of its United States 
Attorneys to institute or successfdly prosecute a civil suit to recover 
damages on the contract.' The agency controls the decision to void the 
contract and the amount of the recovery through its administrative 
process. This process would be far quicker than reliance on litigation 
and would be more responsive to the priority, direction of emphasis, 
and needs of the agency involved. 

111. THE ADMINISTRATIVE PROCESS 

The administrative process contemplated in the operation of Section 
218 is quick and simple. If there has been a final criminal eonvietion of 
bribery or conflict of interest' rvith regard ta a g o v e m e n t  contract, 
then the head of the department or agency possessing the delegated 
Section 218 power may declare the contract void and rescind it. The 
statute states that, at the time of the voiding of the contract, the Gar- 
ernment "shall be entitled to recover" the amount expended on the 
contract.g Therefore, the contractor's liability to refund all sums paid 
on the contract i s  fixed by the administratire operation of the statutelo 

BS. Rep. No 2113. 81th Cong , 2d Sess at 16 (1962). repnnted at [18621 C S Code 

'There could. however. still be the need for reeourie to the court w i t em to  edoree 
Cong. & A d m m  S e r s  3863 

nesa t o  Institute a &rll suit ag&it the contractor I" the judicial district where the 
contractor could be rerred u?Ch pmeas. 

#This means any violatian of 18 U 8 C 5 5  201-224 (19761 
'16 U.S.C. 8 216 (19761 
"Such operall~n IS 8mply the miding of the eontram by the agency head 
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and not by a judicial determination after lenghy litigation. .4a dis- 
cussed above, the court system may be used for enforcement purposes 
if the contractor refuses to return "all amounts expended" after de- 
mand by the agency head. 

The issue of due process for the contractor and the feasibility of a 
h e d n g  a8 part of the administrative process will undoubtedly arise. 
The process includes the rights to notice and a hearing for the cantrac- 
tor caught in the bribery or conflict-of-interest s i t ua tm that may lead 
ta the operation of Section 218. In many instances where Section 218 
may be applied, the contractor involved may have already furnished 
acceptable goods or sewices under the contract that is being consid- 
ered for voiding under Section 218. If the contract is Yoided and the 
department or agency head demands back from the contractor all man- 
ies expended on the contract, what is the legal effect of this action 
upon the oumership of the goods or services already delivered to the 
Government? Tne answer is unclear. However, this ownership issue 
does make it clear that the requirements of due process &e., proper 
notice of a hearing) should be satisfied in the administrative process 
pnor to a final Seetion 218 decision by the department or agency head. 

AE a basic pnneiple, the Constitution provides that ". ..private 
property shall not be taken for public use, without just compensa- 
tion."ll In the instance of the voiding of a procurement contract by a 
federal department or agency head, the contract (with its liabilities 
and nghts) ceases to exist by the operation of a statute.'l Upon the ap- 
piopnate administrative decision and demand, the Goxzernment is enti- 
tled to recover all monies the Garernment paid an the contract. The 
Government, however, may have custody or posaesaion of goods, or 
may have received services as a result of contract performance. Should 
the Government also declare that these goods and services shall be for- 
feited free of charge to the Gorernment, in a manner similar to the sei- 
zure and forfeiture penalties currently in force in the cu8toms cantra- 
band confiscation area? The pre8ent writer thinks not. 

4 better approach would be to include m the admmistrative process 
proper notice and opportunity for a hearing prior to the final decision 
of the department or agency head in the exercise of his Section 218 
power. At this heanng the contractor could argue not only the appro- 
priateness of the invocation of Section 218 against his contract, but 

I'U S Cansr amend 5 
j218 C.S C 3 118 11976) 
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also for reduction of the amount he must return to the Government by 
the fair and reasonable value of the goods and sewices rendered, on 
the theory of panhLm meruit. 

Such a hearing could head off possible due process claims arising out 
of a Section 218 voiding. Further, it would satisfy the dictates of the 
Fifth Amendment by affording the contractor an appropriate adminis- 
trative forum in which he could seek recovery for the value of the 
goods and services the Government received from contract perform- 
ance prior to voiding. In such a hearing, evidence of the value of the 
goods and services would be presented by the contractor for inclusion 
wlth the Section 218 recommendation of the responsible &aff office 
prior to the fonvarding of the entire file to the department or agency 
head. Additionally, other factors could be introduced a t  the due proc- 
es8 healing to  further reduce the amount to be recovered from the 
Co"tractor.'3 

Under such a procedure it would be possible for the departmental or 
agency head to determine administratively not only whether to void 
and rescind the contract at issue, but also, based upon a full record, to 
determine on an equitable basis the amount that the Government 
should demand back from the contractor. The amount demanded may 
be "all amounts expended' on the contract by the Government, minus 
the value of goods or services that the department or agency head de- 
termines the Government received under prior contract performance. 
That is to say, the amount demanded would be the amount directly at- 
tributable to or otherwise involved in the contractor's fraudulent activ- 
ities. However, the fixing of the demand amount would be within the 
disaetion of the department or agency head 

IV. THE FRAUD PROBLEM 

The exact magnitude of the fraud and waste inherent in present gov- 
ernment operations is unknown and incapable of accurate quantifica- 

"Fsctari that would he ielev~nf for presentstion at such a heanng mgbhl. include. 
(1) eeon~rme damage to the confraetor--and ta hm employees and eredltarr S h e  gaea 
bankrupt--if :he fuil mnfraci pnce is determined 60 be the refund amoum: (2) the pel- 
anve inappropliareneis and harshness of the apphcatlon of Section 218 in a pws~mlar 
cese, ~j when a $25.03 hnbe 1s pad fa B mnm impeetor on me D C C ~ J I Y ~  dunng the 
pedormanee of P rnu l~year .  m d ~ - m l l m  dollar shipbuiidmg eontracr; (3) coereaon ai 
the e~nwactm agaunb: hi8 wI1 b> B eomp:  government a f i d  s o h d n g  B bnbe. and 
(41 ather eimlai facton that may be xmpomnt m a partmiar m e  
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tian. although estimates range from SI0 to $34 bdlian annually." Ex- 
perience has taught that much procurement fraud is linked with 
bnbeyg or conflict of interest, because these are the tools \whereby a 
fraudulent scheme 1s usually unplemented and concealed from gorern- 
mental detection systems. 

The fraudulent schemes perpetrated u p n  the Gavernment in *-cent 
tunes are often clever, imaginative, and ivell-executed.ls The? are 
sometunes so !%-ell executed that many times even though there may 
be a successful cruninal pimecution of the gorernment contractor and 
others involved m the fraud scheme, the Government is unable to col- 
lect the damages suffered from the operatian of the scheme. The oper- 
ation of  a typical fraud scheme in the area of government food supply 
eontracts will serve as an example. 

In its food piocurement, the Garernrnent 1~111 specify m the contract 
a certain Fade  of food product. The government contractor soon real- 
izes that a large pmfit can be made on the contract if he can substitute 
subpade products in the performance of the contract. Thus, the guy. 
ei-nment contractor may give gratuitwa to government inspectors in 
order 0) to enlist the mspectors to participate actively in the subgrade 
aubmtution scheme, or (ii) to gain the kiendship of the inspectors to 
ensme such laxness in the mrpection pmcedures that the contractor 
nil1 be able to implement his scheme without knowledge of or detee- 
tmn by the inspectors, A food supply contract is an ideal vehicle for a 
subgrade substitution scheme because the items are quickly consumed 
bg the end user. Once the endence 1s consumed, rhe damages to the 
Government are diffxult to trace or identify On a large food procure- 
ment tainted b?- a aubpaae substitution, it would not be unusual for 
the Government to be overcharged to the extent of 10-16lO of the con- 
tract price." 

"Address b) C 9. Camptroller General Elmer B. Staaia. La8 Angelel, Calllorma, 

L3A German prorerb s i a t e ~ .  "U%a WII not be deceived r n u t  haie aj man) eyes a- 
Jan 11, 19sL 

horr on hie head 
>*The 10-15FI overcharge dpure IS a rearonable estimate Due t o  the dllficult) of 

tracing damapea rerulting from a eamplex fraud scheme in :he fwd wpplg area exact 
fraud fiprei are not Ilkel) ta be quantfied. In a recent m m m l  pmemban of a ma- 
jor Department of Defenie (hereinafter DOD) food eontractor, the mdiefment outlined 
a fraud reheme whereby cheaper. subgrade breaded shnmp wad rubitilvrad on DOD 
supp!) mnfraetr A part af the scheme Imalved pa3ment of >anma p'atui t ie i  m the 
form of 9 eurreneg, shnmp, and liquor to i i r  Farce >nipe+fam assigned t o  the 
rhnmp p~oeernng plant Iodlctrnent, United Staler v G Ceol Hartlo), 11 a1 , C n m  
S o  79-69-CR-1-GC i>l D Fla 1979) 
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I t  is extremely difficult for the Government to  r m p t u r e  the excess 
charges paid as a result of such a scheme where the Government in- 
spection system has been invalidated by bribery, or has been by- 
passed through a system of fraud. Once the products are consumed, 
the extent of the loa8 through fraud is almost impossible to deter- 
mine." Thus, when the subgrade substitution and bribery scheme is 
eventually discovered, the Government may not be able to make itself 
whole for lack of ability to prove its damages. The amount of cash or 
value of gratuities paid to government inspectors usually ean be deter- 
mined through sophisticated accounting procedures. By law, such 
amounts are recoverable in full by the from either the 
bribing contractor or the bribed inspectors.18 However, the amounts of 
the bribes recovered are small in comparison with the total amount 
iost in a subgrade food substitution scheme. Moreover, in order for the 
Government to recover from the contractor for the overcharges due to 
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the substitution the Government muat have a reasonable e i -  
timation of its 

Thus. smce the damage ilprup on the substitution scheme 1s often 
difficult to prove, the Government frequently can recorer only the 
a m o m  of the bribe, ivhieh may be equal to only a small fraction of the 
total overcharge to the Government. Therefore. m a practical sense, 
when a government contractor decides to implement a food substitu- 
tion scheme by bribeq. it nomall)- can expect a large profit on the 
contract. The fm generally risks only repabrnent of the bribes paid 
and minimal provable damages beyond that amount, if caught. From 
the rieiv of the corporation domp business with the Government, pro- 
curement fraud may thus seem profitable. Kith practical mmumty 
fmm a prison the corporation can retene large profits from a 
euccesaful scheme. If caught, the fm would have to repay an13 the 
pronble  bribes and, at  most. double the damages the Goreimment can 
prow on the fraud scheme. The scheme ui l l  therefore be carefully 
planned to mswe that, as a result of its operation. the damages n 111 be 
difficult to trace. Additionally. the corporation will m u r e  that higher 
corporate officers are insulated from contact with the actual bnbery 
paq-offs. Lower-level corporate employees, under pressure from their 
superiors to produce large profit? on government cmt.wts, are likely 

'OThe Gorernment mav recover far fraud damaees under a mde  \ anen of leed rheo- 

In iuch a ease, m e n  where the defendant b y  h r  o ~ n  wr01.g 11 e , fraud1 has 
pre Ien fed  a more preeire computation Loidrmrgesl. fhe jur )  ma) not lender d 
ierdirt  based on rpeeulafion or puesswark But the j u r y  mag make a j u r t  and 
reasonable estimate of the damage bared on relexanf data. and rendev > x i  >e l -  
dict  acco!dmgiy 

The mort elemenfar? eoneeptianr of justice and pubhe poln) reqmre that 
rhe u'mngdaer shall bear the risk ai the uncertalnt) uhich hir own %long ha- 
crested 

I d  
"Caqaratlans m e ?  go M la! hlareavei, ahen  A carparation defrauds the Galern- 

ment out of f l  milhan by a fuse nralemenl In one-count iiolaflon of tho Faiae Statement 
.Art. 18 L' 8 C 6 lW11. rhe m s ~ l m u m  enmmal fine impoiable on the firm IS $lQ,WO. 
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to make the payments. In short, there is little or no incentive for the 
corporate control groupz3 to prevent fraud by theis firm on govern- 
ment contracts. 

From this description of rhe corporation as a rational criminal, it can 
be sumired that 16 U.S.C. B 218 could be highly effective in deterring 
a corpration from participating in or encouragmg a fraudulent scheme 
to secure or perform a gorernment contract Under Section 218, the 
carpration could lase not onl>- its illegal profit (the contract over- 
chargee), but also all other money paid under the contract. whether or 
not involved in illegality. In addition, after the contract is declared 
void. the corporation might not  cover in qmntum menut for any 
products othenrise legnimately furnished under the c ~ n t r a c t . ~ '  Sec- 
tion 218, therefore, could be a pomrful deterrent against soiicitation 
of bribery, or exploitation of conflicts of mterest, by goiernment offi- 
cials on pmcurement contracts. In fact, with this remedy in operation, 
corporations ivould be motivated to self.plice their internal operations 
to insure that no bribery of government officials OCCUPI. Such motira- 
tion is lacking under present gwernment procurement plicies 

V. 4 PILOT PROGRAM 

Section 218 should not be implemented government-wide without a 
trial or pilot program withm one agency or department. Such a pro- 
gram would provide necessary experience and understanding which 
will enable smoother. hplementation of  Sectmn 218 operations nnhm 
other federal agencies or depanments An agency or department with 
a fairly large and diverse s p e c t m  of procurement requirements 
should be selected to serve as the pilot agency to implement a trial 
program. The department or agency head who receives Section 218 au- 
thority by delegation from the President should designate one staff of- 

%'In cample~ ,  large-scale fraud carer inidimp comarate defendants. i f  IS us~allv dlffi- 

" 

*'Y Unlted Staters.  Miiririlppl Valley Ca , 361 U 9 620. 563 11961). 
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lice to monitor the antifraud program within his agency or depart- 
ment. In prforming this monitoring function, this ofice would receive 
reports on all suspected or known mstances of bribery and conflict of 
interest within that agency. These reports would come fmm the crimi- 
nal investigating unit within the agency, or from the Federal Bureau 
of Investigation where and when a sharing of criminal investigation in- 
formation is appropriate or lawful.zs 

It is anticipated that the staff oftice charged with monitoring Section 
218 violations wlll alsa conduct liaison with the responsible office of the 
United States Attorney or with the section of the Criminal Division, 
Department of Justice, that is in charge of the ~ r m m a l  investigation. 
The object of this liaison is to insure that criminal investigators are 
aware of the possible effects of Section 218 on disposition of the crimi- 
nal case. 

In order for Section 218 to be mast effectively implemented, it is im- 
portant that bribery or conflict of interest be specifically charged in 
the indictment or criminal information filed. Additionally, it is essen- 
tial that the prosecutor include as part of t k  fxtual basis for the 
charge an identifxation of a speeifi procurement contraet mrolved m 
the alleged bribery or conflict of mterest. Since the prosecutor faced 
with procurement fraud has available many charging options ranging 
fmm hribeq to criminal tax violations, the agency staff oftice should 
make the prosecutor aware of Section 218. This may affect the prose- 
eutois ultimate deeism in drafiing the indictment or information 

If the contract has been identifEd m a crimmal charge, and if there 
is a criminal convictionz6 for hribeq or  conflict of interest under C h a p  
ter 11, Title 18, the prerequisites far agency administrative x t i m  m- 
der Section 218 are satisfied. The conviction may be a result either of a 
guilty plea or a jury vote. The agency head may then proceed ta de- 
clare the contract void, and take ather action to effect reimbursement 
of sums previously paid to the defraudmg contractor by the Gov- 
ernment. 

“I Rule 6 of the Federal Rules of Crminal R a c e d u n  18 U S C App (1976). prohihiti 
the dmb8ure of grand j ~ v y  material to an) person not lnrolred YI the o f f d  erminal 
mxestlgatmn E g ,  In Re Grand Jur), 583 F P d  128 6 t h  Clr 1876). Thm the agene) 
may need to abrain a dielosure order pusuanl to  Rule Ne1 from the district court 
~uperiamg cha eminsl m r e s f i g ~ i o n .  IJI order IO recei ie  celfam ervnmal rnvempnan 
rean3 that may be needed ta pr fo rm i ts  b 218 function. 

2s0nee there 1s a fmsl conuvtmn, the doctrine of reii3d~cofa 01 esrappl  b y j u d p e n t  
i ld l .  8s a matter a i  la\%, establish d l  facta mderlymg the e o n i m m n i  a i  I-. E m r h  Mo- 
tors Carp v General Mofori. 340 US. 658. 669 (14611. 
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Because the statute reads, "in relation to which there ha8 been a fi- 
nal canviction,"2' the agency head should not attempt to void the con- 
tract under Section 218 until all appeals have been exhausted, in the 
case of a jury conviction. However, in the c a ~ e  of a guilty pleazs there 
may be an immediate determination by the secretary af a department 
or the agency head that the eontract in question is void. 

A3 a matter of procedure, the staff offre charged with the responsi- 
bilitl- to adnse the department or agency head m Section 218 mattera 
should advise him o r  her once,the criminal conviction has been 
obtained. 

At this s age ,  notice should be pren to the contractor, and a due 
pmceas hearing, discujsed above, should be held ifrequested. F a l l o ~  
ing the completion of the hearing, the staff oftice should prepare a de- 
cision memorandum far the secretilly o i  the department 02- agency 
head. This memorandm should set forth recommendations concerning 
passible voiding of the contract and the moun t  of ieeovep to be de- 
manded on the contract. Section 218 is not mandatoly but permijsive 
in ics eontract voiding pawer, "the head a i  any department or agency 
m a y  declare zoid and rescind any contract. , , , " 2 8  The recommending 
staff oifice should fomard to the secretav or agency head an analysis 
af the circumstances and the ramification8 of exercise of the voiding 
option. 

The power mherent m Seetian 218 can yield a harsh remedy in par- 
ticular eases. This paiver should te used eautioualy to insure that the 
benefits to the Government in the procurement proms  are balanced 
agamst the harmful effect of the remedy upon the contractor involved 
in bribeq or conflict of interest. In this regard, the statute seems to 
gire complete discretion to the agency head to demand all, none, or 
only a partian of contract money expended in the tamed pmcure- 
m e ~ ~ t . ~ ~  This 1s consistent ivith the general law concernmg voidable 
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contracts. As Professor Corbin has stated concerning voidable 
contracts: 

There is a power to ralidatc [the contract], as w l l  as the 
power to aroid; and most such contracts as are commonly said 
to  be voidable can be described with equal accuracy as 
validatable.31 

VI. THE BACKGROUND OF SECTIOX 218 

The legirlatire histoly of Section 218 does not offer much additional 
clarification beyond the express wording of the section itself.32 On 
April Z i ,  1961, President Kennedy submitted a propased bill to Con- 
gress recommending changes to the then existing l a w  dealing with 
eonflicta of interest in government procurement and operations.s3 As 
President Kennedy painted out in his transmittal message to Con- 
mm. revision of  the criminal laws certamine to conflict of mtereat I .  
was long overdue m that "[flive ofthese statutes were enacted before 
1873 . . . There is both overlap and incon~istency."~' 

The initial blli was consolidated with fmu similar bills.' Alter mi- 
tiai hearings on these bills, all five bills were consolidated into 
H.R. 8140, the bill that eventually became the present Chapter 11 
(bribery and conflict of interest) of Title 18." The momentum for this 
legislative pmpasal and its eventual passage was generated by the 
furor following the Billy Sol Estes ~ n d a l . ~ '  

Mast of the debate and hearing testimony on H.R.  8140 did not fo- 
cus an Section 218 but an the more cont.-.oversal portions of Chapter 
11: such as Sections 202 and 206, u,hich for the f r s t  time, among 
other matters, addressed the conflict-of-interest impact of the part- 
time '"government consultant," a type of position becoming popular in 
"the military-industnal complex."38 In the 1962 revision of the 

~~~ ~~ ~ ~~~~ 

"1 Carbvl OP Conlrwts 4 6 at 14 11963) 
'%See  nnte 1 Q U n m  

l'H R 7138,'Ei;h Cong , l s l  segs 11961) 
Rep S o  2213. 87th Conp., 2d Sess 5 reprinted B L  I19621 U 5 Code Cong. & 

.?.drnin N e r i  3862, 386-54. 
"These %ere H R. 307 3050. 3411 and 3412 
I b l s l ' n r  & * n n l ~ n l P , , m - c >  ._ I ~ I ,  "".~_.l ,.".", 
3-E E ,  Remarks a i  Senafar KeaUng, Heanng on H R 8140 ai Senate Comrmtiee or 

the Judiciary. 87th Caog., 2nd Seaa.. Yol. 11, ai 8 [June 21. 1962). Billy Sol Esies  8.8s an 
entrepreneur M,hho among other things obtiuned credit b) p l e d p p  &? iemnt) larpe 
wantifie? of nonexistent soibesn 011 
. P a l h e  phrase uas eainedbg Pieiideni Eisenhoaer ~n the late 19M'r 
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conllict-of-interest climinal statutes, almost 811 attention was di- 
rected to the definition and refining of practical conflict-ofmterest 
guidelines for what became to be defined as the "special government 
employee" (or part-time consultant or offceicer of the Government), 
and for retired or reser~e  military officers. The special groups that 
were involved in much of this activity included groups such a8 the 
New York Bar Association, the Commissioned Officers Association, 
and the Reserve Officers Association of the United States. No special 
interest group or legxdatar focused attention on, or expressed any 
real interest in the contract voiding provisions of the proposed legis- 
lation. Accordingly, Section 218 never received much notice or atten- 
tian during the legdative process. 

Even aRer enactment, Section 218 was largely ignored. In fact, the 
power inherent in the statute has not been used to date. The pmba- 
ble reawns for this are two-fold. First, the President has never had 
the time or the inclination to involve himself in the process of voiding 
a specifx contract of any of the many departments or agencies he 
controls in the Executive Branch. The demands on the President's 
time make it impractical for him to exercise this power. Clearly, to 
have any practical effect, the power should be delegated; and Con- 
gress has provided for such delegation in the statute itself." 

Second, Section 218 has never been used because there haa been no 
presidential delegation, and therefore no opportunity for a depan- 
ment or agency head to exercise the power. The use of this existing 
power by an agency or department head would be innovative and 
powerful if the present administration were to wield in its already de- 
clared campaign to extilpate fraud and m a t e  from government pro- 
curement. The deterrent effect alone could be of immeasurable value 
in the rvar on fraud. The flavor and tenor of the mesent administra- 
tion's pronouncements make implementation of a pilot program under 
Section 218 a realistic option to exercise. 

VII. THE PROCESS OF DELEGATION 

As discussed a b v e ,  the Section 218 prier to void an individual pro- 
curement contract should be delegated to the head of an mdiridual de- 

'8Sectlon 218 aleady provides far the delegation Congresa has explicitlg granted the 
power to vald contraeta Lo "the Preridem 07 ,  under replal loni prescribed by him, the 
head of any depsnmeof or agency involved . . ." 18 U S.C. 5 218 11976). 
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partment or agency. Congress foresaw this need and provided for dele- 
gation. Specifically, Section 218 provides 

[Tlhe President or ,  under regulations prescribed by him, the 
head of any department or agency involved, may declare void 
and rescind any c o n t r a ~ t . ' ~  

The Section 218 poner could be delegated through an executive or- 
der.4L The paaer to issue regulations specifying the administrative 
process to be folloeed by a department or agencv in voiding a contraci 
under Section 218 could alm be delegated UI the same executive 
order." 

VIII. USE OF THE REMEDY IS SUPPORTED BY 
LAW AND PRECEDENT 

The application of 18 U.S.C. 5 218 to void a garemment contract 
talnted by bribery or conflict of interest may be viewed as a harsh 
remedy.43 This especially SCJ where the contract is athenme satiafaeto. 
'ily performed by the deliierg- of acceptable products or ser~ices  to the 
government under the contract. For example. a corporation may oh- 
tam by hribeq a contract award of $300,000 to perform consulting 
services to the Department of Defense and may render satisfactmy 
s err ices under the contract. The carparation will undoubtedly find it 
unfair if, pursuant to 18 U.S.C. D 218, the Secretaiy of Defense voids 
and lescmds the contract and demands that the corporation return all 
$300,000 paid on the contract. 
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The answer to such a charge is simple: The lawM provides such a 
remedy in order to deter as pwerfully as pssible the use of bribery 
and graft in the government contracting process. However, such a 
harsh remedy is not new. Prior common-law remedies have pml.ided 
for similar remedies when bribely has tainted a government con- 
tract.’ 

In the recent K&R Engineering c = , ~  the plaintiff sued the United 
States to recover $132,000 in damages for an alleged breach of Several 
contracts to perform repair work on Army Corps of Engineers barges. 
The government had terminated the contracts for its convenience 
when the plaintiff failed to complete performance of the contracts. 
Subsequent investigation during the termination settlement negotia- 
tions revealed that the plaintiff had pmcured the contracts thmugh 
bribery of a Corps of Engineers employee. Further, that employee ille- 
gally provided substantial assistance to the plaintiff during contract 
perf~rmance.~’ 

The bribed employee was convicted of conflict of interest,48 and two 
of the plaintiffs employees were convicted of bribery of a public em- 
ployee.* In the Court of Claims suit, the Government fled a eomter- 
claim for damages to recover all amounts of  money expended an the 
tainted contracts. The Court of Claims unanimously a p e d  \r.ith the 
Government’s psition and denied the plaintifPs claims of damages. 
The court further ordered the plaintiff to return all amounts expended 
on the The eaurt held: 

Effective implementation of the eonflict-of-interest law re- 
quires that once a contractor is shown ta have been a partici- 
pant in a corrupt arrangement, he cannot receive OP retam 
any of the amounts payable thereunder.s‘ 

Further, the court stated that, where such contracts were “fraught 
with fraud and comption . . . the contracts themselves were each in- 

-16 U.S.C. b 216(1976). 
‘E y , K & R Engr. Co., Inc. Y Umted States, 616 F.7d 469 (Ct. C1. 1980). 
* I d  
s7 I d  This 16 B typical arrangement. The bnbed employee rlll eontmue I(I a d  the con- 

tractor throughout performance Sea. e # ,  United States v.  Jordan. C n m .  No 
76-112-A (E D Va. 19761 

“18 LT S.C 5 208 (19761 
-18 U S.C 5 201 (19761. 
‘“616 F.2d at 477. 
“616 F Id at 476. Ernphans supplled 
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fected by this corruption, and each \\)as void a b  i r n t i o . ' ' S 2  Thus. courts 
alread? haie created or r ecapzed  a remedy similar to the Section 218 
remedy. 

In a dmilar vein. other COWS have held that the Government can 
cancel contracts tainted with corruption. In the 1961 case of 
Yiss~ssipp~ Volley Gexeratirig Co. , j3  the Supreme COUT. 111 Teeversmg 
a decision of the C a m  of Clams, held that a goovernment contractor 
whose contract was termmated could not recover damages or coats on 
the termmated contract. Recoveqj was denied because an illegal con- 
fllct of mtereit dwmg negotiation of the contract made the contract 
unenforceable as a matter of public palicy j4 

In M , s s i s s q p ,  Volley, a private bankmg official of First Boston Car- 
paration. while aetmg as an unpaid gmemment consultant to the Bu- 
reau of the Budget, helped negotiate a major eonitruetion contract for 
the Atomic Energy Commission. whereby Mississippi Valley 
Generatmg Company would construct a 5100.000,000 s t e m  paner 
plant far the Commission m the Memphis, Tennessee, area. Unknoiin 
to the Government, Xiasissippi Valley had arranged for F r r t  Boston 
to be mvolred in the fmanemg of this 

Before the plant w.d constructed, but after Mississippi Valley had 
expended costs in preliminap construction steps, the Commission can- 
celed the contract because the paiver to be generated by the prapased 
plant mas no longer needed. RIisaiasippi Valley rued for its costs and 
damages on the terminated contract in the Court of Claims, and was 
panted a judgment. The COW held for the firm notwthatandmg the 
Government's assertion that the conflict of mtereit arising from parts- 
ipation of the officer of First Boston in negotiation of a government 
contract m ii hich his emploger would derive a fmancial mteEet tainted 
the entire Contract.sG The Supreme Court reversed the Court of 
Clams and held that no coats or damages could be recovered on the 
contract. The C o m  held. moreover, that the Gorernment can "disaf- 
fm a Contract which k mfecteri by an illegal conflict of intere~t ."5~ 

, Generstmg Co , 364 1 6 520 (1Bbli 
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In the 1966 case of Acme Process C o r n . p ~ n y , ~ ~  the Supreme Court. 
agam reversing the Court of Claims, held that a contractor could not 
iwover damages on a contract tainted by illegal kickbacks. In Acme, 
the prime contractor sued the Government in the Court of Claims for 
damages for breach of a contract t o  manufactwe 75-mm. ieeailless ri- 
fles. claiming an impinper ternmation by the Government. The Gov- 
ernment premnted evidence that the contraet W Z B  canceled because 
three key contractor employees had accepted illegal kickbacks m 
awarding subeontracts under the rifle  ont tract.^^ 

Although the Gout of Clams had awarded damages. the Supreme 
Court rexersed. holdmg that "publie polry requrrea the rnited States 
be able t o  rid Itself of a prime contract tamted by kickbacks."6o In 
reachmg rhis result, the Court at length outlined the dangers t o  be 
guarded against which justify a m i t t  p o h y  against eomuption m gor- 

Though they [kickbacks] necessarily inflate the price to 
the Gowrnment, this inflation is rarely detectable. This is 
particularly true as regards defense contracts where the 
pmdusts involved rce not usually found an the eornmereial 
market and where there may not be effective competition. 
Such Contracts are generally negotiated and awarded with- 
out formal advertising and competitive bidding, and there is 
often no opportunity to compare going prices with the price 
negotiated by the Government. Kickbackswill usually not be 
discovered, if at all, until after the prime contract is let. , , , 
Of course, a subeontractor who must pay a kickback is likely 
to include the amount of the kickback in his contract price. 
But this is not all. A subeontractor who anticipates obtaining 
a subeontract by virtue of a kickback has little incentive ta 
stint on this cost estimates. Since he plans to obtain the 
subeontract without regard to the economic merits of his 
proposal, he will be tempted to inflate that pmposal by more 
than the amount of the kickback. And even if the Govern- 
ment could isolate and recover the lnflation attributable ta 

ernmEnt ContractB: 
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the kkkback, it would still be saddled with P subcontractor 
who, having obtained tbe job other than on merit, is perhaps 
entirely unreliable in other ways. This unreliability in turn 
d e t e r m i n e s  the  s e c u r i t y  o f  t h e  pr ime c o n t r a c t o r ' s  
performance--a result whkh the public cannot tolerate, es- 
pecially where, as here, important defense contracts are 
involved.e1 

Thus, although Section 218 offers a harsh remedy, a similar remedy 
has been available and justifEd in common-law deeislons an public 
contracts 

IX. CONCLUSION 

The authoricy to void a contract provided m 18 U.S.C. 5 218 is a 
practicable and powerful weapon that can be employed to combat and 
deter fraud UI the h M  of government mntmting.  Section 218 can be 
used as an effective administrative remedy without the need for judi- 
cial intervention. However, because of the harshness of the remedy 
and potential due pmcess issues that might be raised, a pilot pmgram 
should be used initially to implement Section 218 within federal depart- 
ments and agencies. 
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PUBLICATIOSS RECEIVED AND BRIEFLY SOTED 

I. INTRODUCTION 

Various books, pamphlets, tapes, and periodicals, solicited and 
unsolicited, are received from tune to time at the editorial offices of 
the M t l t t a q  Law Review. With volume a, the Reeiezo began adding 
short descriptive comments to the standard bibliographic information 
published in previous volumes. These comments are prepared by the 
editor after brief examination of the publicatms discussed. The num- 
ber of items received makes formal review of the p a t  majority of 
them impossible. 

The comments in these nates ~IY not intended to be interpreted as 
recommendations for or agamst the books and other writings de- 
scribed. These comments serve only as infomation for the guidance of 
our readers who may want to obtain and examine one or more of the 
publications fwther on their own initiative. However, description of an 
item in this section does not preclude simultaneous or subsequent re- 
~ i e w  m the Mditary Law, Revier. 

Iiiotes are set forth in Section IV, below, are arranged in alphabetic- 
al order by name of the fwst author or editor listed in the publication, 
and are numbered accordmgly. In Section 11, Authors or Editors of 
Publications Noted, and m Section 111, Titles Noted, below, the num- 
ber in parentheses following each entry is the number of the come- 
spondmg note m Seetion 11'. For books having more than one principal 
author or editor, all authors and editors are listed in Sectian 11. 

The opinions and eancluaions expresaed in the notes in Section IV 
are those of the editor of the Militaq Law Reuiew. They do not neees. 
s k i y  reflect the viewa af The Judge Advocate General's Sehool, the 
Department of the .%my, or any other governmental agency. 

11. AUTHORS OR EDITORS OF PUBLICATIONS 
NOTED 

hdrews ,  David, Your Rqohts to Soelal S e e u n t y  Benefits (No. 1). 
Arew, Michael, and David Rudorsky, with National Lawyers Guild, 

~ o l i e e  xisconawt. LW and Lttioatmn ( N ~ .  2). 
Belha, David J.,  Heroin and Politiemns: The Failure ofPublle Poliey 

fo Control Addletion in  Amema (No. 3). 
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Bolopa, Jack, Cornplutrr C m n e  Ware of the Faitwe (No. 4). 
Bumett, Arthur L , A Saney  of Signi.fkant Federal Court Decisians 

ori the Rights o f F e d e r a l  Employees Siiice the Cicil S r n i e e  Refonri 
Act of 1978 (No. tl ,  

Butler, William E . .  Anglo-Polish Legal Essags (KO, 61. 
Byme, Edward If., Mzliiay Lna (KO 7 ) .  
Caldnell. Dan, American-Smut Relntions: Fim~ 1947 to t k  Siron- 

Kissniger Gmad Design (KO 6). 
Cleveland State Law Review, S y n i p s i a m  Clmicnl Legal Eduration 

and the Legal  Pro,&sswn (KO. 9) 
Degenhardt, Henw I!', Treaties and Alliances of the World (So .  10). 
De Sola, Ralph, C n m  Dictionary (KO 11). 
Denne, Frank J.,  El  Salmdoi:  Embassy llnder Attack (No. 12). 
Huckabee, Harlow M., Lawyers, Psychiatrists, and Cmniaal  Lou 

Coopemtion or Chaos (No. 13) 
Hurst, Walter E . ,  The Xusa Indimtry Book Protect YourseIfBet'o~e 

You Lose Y o w  Rights & Royaliiesl (No. 14) 
I.C.L.E.S., TheCommon Laa. Larger (So .  15). 
International Common Law Exchanp Society, The Com,mn Lou, 

Kaufman, Herbert, Tim Admtnistmtive Behouior of Federal Buveau 

Kramer, Charles, and Daniei Kramer, Evidence in Seg l igemre  Cases 

Kramer, Daniel, and Charles Kramer, Eridrnee i)i Segltggen~ce Cases 

Kurian, George T., Encyclopedia ofthe Third W o d d  (No. 17). 
Leutze, dames, A Dzjjeerent Kznd oJVleiory A Biography qfAdmira1 

MaeGregor, Morns J . .  and Bernard C.  Nalty. Blocks iii tire Xiirtarg 

Martin, Laurence, Strategic Thmigiit i n  the Suelen? Age (So. 20). 
Michie Company, Federal Ethics Handbook Aiiirototed Legal Guide 

(YO. 21). 
Naltg, Bernard C., and Morris J. MacGregor, Blacks in the 

Essentinl Documenis (No. 22). 
Nationai Lai\yers Guild, with Michael A \ w y  and David Rudorrkg, 

Police .Miseondvet Law and Litigation (No. 21 
Kiorosti F'ress Agency Publishing H a u a ,  Soviet Economy Today: 

W i t h  Giiidelines f o ~  t k  Eeomomic o n d  S o e a l  Development ot'the 
LTSSR / o r  1982-1986 and for the P e m d  Elkding i n  1990 (So .  231. 

Sufeer. Harold F.. A n i e i ~ a n  Semaeeniember.$' Svprenie Cou,? Impact 
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of the L'.S. Couri of .Military Appeals on Military Justiee (No. 24). 
Patton, Gerald W., War and Race. The Black Ofliccer in the A m m a n  

.Military, 1915-1942 (No. 25). 
Pittsburgh, University of, School of Law, Journai of Law and Corn. 

mrce (No. 26). 
Rhodes,  Lawrence J.,  Treating and Assessing the Chmnwally Men- 

t ~ l l y  I l l .  The Pioneering R e s e m h  of Gordon L.  Paul (DHHS Publi- 
cation No. (ADX) 81-1100) (No. 27). 

Rogan, Helen, Mixed Company: W o m n  in the Modem Army (So. 
28). 

Rudovsky, David, and Michael A v q ,  with National Lawyers Guild, 
Police Maseonduet: Law and Litvation (No. 2). 

Smith, George P. 11, Genetics, Ethics, and the Law (No. 29). 
Steiner, Gilbert Y., The Futility of Family  Policy (No. 30). 
Stockholm International Peace Resemh Institute, World Amaments 

111. TITLES NOTED 
Administrative Behavior of Federal  Bureau Chiefs, by Herbert 
Kaufman (So. 16). 

American Servicemembers' Supreme Court: Impact of the U.S. C o r n  
of Militalj Bpwals on Xilitmy Justice, by Hamid F .  Nufer (No. 
24). 

American-Soviet Relations: Fmm 1947 to the Nixon-Kissinger Grand 
Design, by Dan Caidwell (No. 8). 

Anglo-Polish Legal Essays, by William E .  Butler (No. 6). 
Blacks in the Xilitaly: Essential Documents, by Bernard C. Nalty  and 

Clinical Legal Education and the Legal Pmfession; Symposium, tq 

Common Law Lawyer, publtshed by the International Common Law 

Computer Crime: Wave of the Future, by Jack Bologna (No. 4). 
Crime Dictionary by Ralph De Sola (No. 11). 
Different Kind of Vrtoly:  A Biography of Admiral Thomas C. Hart, 

El Salvador: Embassy Under Attack, by Fmnk J .  Devine (So. 12). 
Encyclopedia of the Thlrd World, by George T. K u m n  (KO. 17). 
Evidence in Segligence Cases, by Charles  K m m w  and Dantel 

Federal Ethics Handbaok. Annotated Legal Guide, by Mxhw C o m p  

and D i s a m a m n t :  SIPRI Yearbook 1981 (No. 31) 

Morris J .  MacGregor (So. 22). 

Clewland State Law Review (No. 9). 

Exchange Soctdy (KO. 15). 

by J a m s  Leutie (So. 19). 

Kramer (No. 18). 

n y  (No. 21). 
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Futility of Famiig Policy, by Gilberi Y .  Strznai (So. 30). 
Genetics. Ethics. and the La%-, by George P Smith I1  (So. 29). 
Herom and Politicians The Failure of Public Policy t o  Contiol Adds- 

Journal of Law and Commerce. 
tion in . h e n c a .  by Dnid  J .  Be 

Mixed Company: Women m the Modem .<my, by Helen Rognti (No. 

ustry Book Pmtect Your3elf Before You Lose Your Rights 
28). 

S~mposium Ciinkal Legal Education and the Legal Prafeision, by 
Cleieland State Law Revieit (KO. 9). 

Treaties and Alliances of the World, by Henry Iv Degrnhardt (So .  
10). 

Treatmg and Assessing the Chronically Mentali3 111: The Pioneering 
Research of  Gordon L.  Paul (DHHS Pubheation N o .  (ADM) 
81-1100), by Laiaronee J .  Rliaades (No. 27). 

War and Raee: The Black Officer in the American lllilitaq, 191i-1911. 
by Gernld ti' Potton (No. 8). 

World Armaments and Disarmament. SIPRI  Ye 
Stockholm I7itrnzatlonal P e u e  Resealrh Iiistitnte 

Your Rightr to Sacial Security Benefits, by D n i d  A 

IV. PUBLICATION NOTES 
1 .hdrewa, David, Your Rights to Social Security &,@fits Sew 
Yask City. New York Facts on  File, Inc.. 1981. Pages: v, 18.  Price. 
$12.95, hardcover; $4.95, paperback. Index. Publisher's address: Facta 
on File Publications, 460 Park Avenue South, Sea  York. K.Y. 10016. 

The Social Security system is a topic of interest to e t e r y  . hencan .  
Beat known for retirement pensions and Medicare benefits. the system 
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also pmrides many other benefits, some of them highly specialized, 
that are not at all well known. Applicable statutory pmvisions and 
their implementing regulations are lengthy and complex, and Some PO- 
tential beneficiaries are pmbably unaware of their entitlements. The 
book here noted seeks ta fill this gap. 

This is not a law book, but a practical guide for laypersans thmugh 
the governmental maze of the largest insurance and benefit pmgram in 
the history of the world. Each of the eleven chapters is followed by a 
section, "Questions and Anmers," in which illustrative fact situations 
are offered to show the application of the system's rules and regula- 
tions. The text is written in plain English that should be intelligible to 
anyone with a high shoo1 education 

Afler a short table of contents, the opening chapter pmridedes an 
overview of the Social Security system, its history and purposes, and 
some points concerning the everyday mechanics of the system. Eligi- 
bility far benefits is discussed in bmad terms. The second chapter ex- 
plains how to ealleet benefits. Subsequent chapters discuss retirement, 
disability, and survivors' benefits. Supplemental Security Income for 
people with low incomes is examined. Four chaptem an devoted to the 
intricacies of Medicare, both outpatient and hospitalization coverage. 
A concluding chapter reviews a variety of special cares and situations 
not covered by the general rules. The work closes with a subjeet- 
matter index. 

The author, David Andrews, is a free-lance writer who has pub- 
lished other works on Social Security and other topics. 

2. Awry, Michael, and David Rudovslq, with National Lawyers 
Guild, P o l v e  Miseonduet: Law and Ldigatwa (Zd ed.). New York, 
New York Clark hardman Co., Ltd., 1980. Pages: xvii, 359. Wee:  
$56.00. Looseleaf binder, annual supplementation, Sewn appendices, 
table af cases cited, index. Publisher's address: Clark Boardman Co., 
Ltd., 435 Hudson St., New Yark, N.Y.  10014. 

Governmental misconduct has received considerable public attention 
during the p u t  decade. Mast public interest has focused on high-level 
federal and state officials. Less publicized, but perhaps more signif- 
cant in numbers of incidents, is the misconduct of lower ranking offi- 
cials, such as palice officers. The book here noted deals speeifeally 
with this topic. Of concern to the authors ape not cases a i  honest mis- 
takes of police officers made in the heat of responding to violent and 
dangernus crimes. Rather, their subject is calculated and deliberate ri- 
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olstion of civil rights through unlawful searches and confinement, and 
oeeaslonally physical h j u s  and death E S U l t U I g  from mtentional abuse. 

The noted work is a second edition. The first edition was published 
in 19i8 by the National Law3ers Guild under the title, Police Miseon- 
duet Litigotzm Manual .  The Sational L a u ~ e r s  Guild 1s a civil rights- 
oriented organization of attorneys, students, and others  ork king to 
appose racism and seh discrimination, and to allenate the burdens of 

al periodicals, ineluding the G?dd 
newsletters dealing uith Immigra- 

Police Yiseondi ie t  is organized in thMeen chapters. An mtrodueto- 
n. chapter 1s folloiwd by a discuseion of what Constitutes actionable 
conduct under the various Federal civil nghts acts. Jwadiction. liabii- 
ty, and case development are canaidered next. Drafting of complaints. 
discorev procedures, and various defenses and notice requrrements 
are the subjects of several chapters. The work 15 concluded with chap- 
ters on damages. attorneys' fees, voir dire, JUT selection, and j u r y  m- 
atructiana. -4 subatantial part of the work consists of sewn appendices. 
These set fonh a litigation checklist, jampie pleadings and mterrogato- 
TJS For use in particular types of cases, and other documents, as well 
as the text; of several Federal civil rights acts. 

Reader aids include a table of chapters, detailed table of contents. 
esplanatoiy introduction, table of cases cited, and subject-matter in- 

dex. Most citations are presented m the tent. in the format of a legal 
bneF; but extensiile textual footnotes are also pmvided. and appear at 
the bottoms of the pages to irhich they pertain. The teyt IS divided 
mto numbeixd sections with topic headings 

The authors, Michael 4veiy and David Rudowky. are arsociated 
with the National Lawryers Guild. 

3. Bellis. David J.. H e m n  and Pol?ticians T h  F a i i u e  of P~thl ie  
Poiicy to Control Addctmn in Ame.rea. Westport, Connecricut 
Greenuood Press, 1981. Pages: xx. 239 Price: %2i.50. Bibliographic 
essay, mder. Publisher's address: Greenmood Press, 88 Post Road 
West. Restpart, CT 06881. 

Drug use m its Y Z ~ O U S  forme ranks as a major zoeial problem of the 
present day. The military a e r i i ~ e ~  have been appljiing their o m  solu- 
tions to the problem for years. The author of the work here noted does 
not discuss the military dmp and alcohol abuse programs. Hanerer, it 
would be Interesting t o  know IF his concluamn would remain 
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unchanged that governmental drug abuse programs have been and 
continue to be failures. The author suggests, further, that drug use 
may be ultimately uncontrollable. 

The book focuses on herom use. with some mention of morphine, and 
considerable diseuasion of the problem8 and pitfalls of methadone use, 
a supposed cure that pmved to be even more addictive than hemin it- 
self. Marihuana and hashish are not discuased; presumably they raise a 
different set of isaues and problems. Other "hard' drugs. such as the 
amphetamines, are not considered either. 

Heroin and Poldirans 1s organized in ten chapters and two parts. 
Part I, "Fomulatmg Hemin-Control Policy," discusses the histoly of 
hemin use, its criminalization in this century, and the campaign 
against heram traffic waged by the Nivon Administration. The phy'ial- 
og-y and politics of methadone malntenance are examined. The failure 
of the N~xon Administration to solve the hemin problem, and the eon- 
tinuation of that failure through the Ford and Carter Administrations, 
is detailed. 

The second part, "Heroin Addiction Treatment and Its Outcome." 
revmvs the goals of methadone mamtenance and its failure; hemin 
detoxification and aftercare counseling: and residential pmgrams and 
jailhouse therapeutic communities. A chapter entitled "The Drug- 
Abuse Industrial Complex" explains haw futile drug-abuse programs 
are continued in operation as a result of the pressure applied by those 
who profit from them. This mcludes urine-testmg firms, operators of 
treatment centers, and the Ike. Additionally, organized crime would 
suffer if herom were deerminalized and hecame available lawfully. The 
author concludes with a gloomy prognosis concerning future efforts at 
public control of mind-altering substances and devices generally. 

Reader aids include a detailed table of contents and a subject-matter 
index. A bibliographic esaay reviews and criticized the available litera- 
ture on heroin addiction and treatment, and suggests direction8 that 
future research should take. Many footnotes are provided, and are col- 
lected together at the ends of the chapters. Some citations me Included 
in the text. 

The author, David J .  Beliis, IS director of economic planning for rhe 
East Lo8 .Ingeles Community Union [TELACUI, and is a city cauncil- 
man in Signal Hill, California. He U-BE formerly on the faculty of the 
University of Southern California, and of California State University, 
Long Beach. He has worked as a consultant to various drug treatment 
programs. 
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4 .  Bologna, Jack,  C o m p u t e r  Crime Ware of the Fz ture .  San 
Francisco, Caiifomia: Assets Proteetion, 1981. Pages. 102. Price: 
$11.00. Paperback. Tablea; diagrams; six appendices. Publisheir ad- 
diess: Assets Protection, 500 Sutter St., Suite 503. San Frane~sco. CA 
94102. 

Computer technology has been one of the great mial and economic 
derelapmentz of the pat-World War I1 world. Computers make psi- 
ble the proeessmg, storage, and retrieval of hitherto unimaginably 
vast quantities of information, and hare been a great boon to the can- 
duct of busmess, research, goremmental activities, and other enter- 
prises. Hoaerer, along with ail the benefits hare come exotic new 
methods of stealing money, violating privacy, carwing out eapionage, 
and other underlrable developments. The book here noted provides an 
overview of the subject of computer crime: how it is committed, and 
how- to investigate and control it. 

The baok is organized m twenty short chapters and four parts, sup- 
plemented by SIX appendices. Part I, "The Present State of Computer 
Security," derribes computer cnme, and also white collar crme in 
general. Criminal motivation. the types of people likely to commit 
crimes, work situations conducive to computer crime. are ail probed, 
together with investigative techniques. Parts 11, 111, and IV all deal 
with preparations for crime prevention m the future. Attention is fo- 
cused on people who work around computers: their ethics, motivations. 
and values. Psychological testing is discussed, together with means of 
making honesty more attractive than dishonesty. Planning for the fu- 
ture receives considerable attention. The six appendices present mate- 
riaia for use in preventing computer crime: a caae study, an orientation 
package, and questionnaires. A crime report form is also mcluded. 

Reader aids include a table of contents and an explanator?. introduc- 
tion. Many tables and diagrams are pmwded. There are no footnotes 
or bibliography, but mme description of soupees is provided in the 
text. 

The author, Jack Bologna, is president of George Odiome Assaci- 
ates, Inc , of Plymouth, Michigan, a management consulting firm. In 
the past he has been employed by the Internal Revenue Service, the 
Senate h t f r u s t  Subcommittee, and other federal agencies, the Sa- 
tional Bank of Detroit, and Arthur Young & Company. He was vice 
president of Intertel. Mr. Bologna has lectured and written extensive- 
ly on computer crime, fraud, auditing, and related topics. He is a mem- 
ber of the editorial advisaly board of the magazine Assets P r o t e e t m  
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5 .  B m e t t ,  Arthur L.. A Survey ofSignlficant Federal Coud Deci- 
~ m n s  on the Rights of Federal Ernplogees S m e  tha Civil Seraiee Re- 
f o m  Act of 2978. Washington, D.C.: Federal Bar Association. 1981. 
Pages: 123. Price: $10.00. Paperback. Looseleaf format. Publisher's ad- 
dress: Federal Bar Association, 1816 H Street, N , W  U'aehmgton, 
D.C. 20006. 

The p a s  year has seen many cutbacks in the federal civil service, as 
programs have been cutailed 01 terminated. The work here noted is 
timely, explainlng as it does the case law which has grown up durlng 
the past couple of years. Statutes pertaining to the federal civil service 
are collected together in Title ;, United States Code, including the 
changes efkcted by the Ciril Service Refom Act of 19i8. The author 
also m v ~ w s  case l w  concerning many provisions af civil aerrice law 
not affected by the 1978 legislation. Mr. Bumett nas  employed bg the 
Civil Service Commission and by its sueces~or, the Office of Personnel 
Management, during the years when the legislation of 1978 i v a ~  being 
prepared. staffed, and, following enactment, implemented. 

Following an explanaton introduction, the mam body of the essay 
opens with a section called "Application of General Federal Personnel 
Law Concepts and Principlea." This section deals with selection and 
appointment of federal officials. pmbation, promotion, reassignment, 
demotion, and suspension. Removal from affEe and coereed resigna- 
tions receive extensive dimfussion. Subsections on estoppel and hear- 
say evidence complete the frs t  general section. There follows a short 
section entitled "Cases Involving the Provisions of the Ciril Service 
Reform Act of 1978." This covers the applicability of the savings clause 
of the act, the roles of the various federal coupts. and judicial reeagni- 
tim of changes in the law affecting ad\-erse personnel actions. Subse- 
quent sections are entitled "Conztitutional Issues in Federal Employee 
Litigation," and "Extraordinq Relief in Federal Personnel Cases." 
The work closes a i th  the author's conclusions. 

The essay is extensively footnoted, and nates are placed at the bot- 
toms of the pages to which they pertain. A typeuriter typeface is 
used, and is printed on pages 8% inehea by 11 inches, like the type- 
script of a law review article. The essay is bound loodeaf in a paper 
cover such ae might be used for a research thesis or term paper. There 
are na table of contents, outline, index, or table of authorities cited. 

The author, Arthur L. Bumett, i s  a United States Magistrate for 
the U.S. District Court of the District of Columbia. From 1976 to 1980 
he served frs t  as assistant general eounjei, Legal Adviso2y Division. 
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Civil Service Commission, and later, after the reorganization of the 
Commission, as assmiate general counsel of the Office of Personnel 
Management. ~uccessor to the Commission for personnel management 
functions. He received research a88mtame from George N. Brema, a 
student at Antioch Law School. 

6. Butler, Wiliam E. ,  editor, Anglo-Polish Legal Essays. Dobbs Fer- 
v. X.Y,: Transnational Publishers, Inc., 1982 Pages: xiv, P E E ,  Price: 
$19.50. Index. Publisheis address: Transnational Publishers, Inc., 

The work here noted is a collection of thirteen essa 
ars of the University of London and Warsaw Unire 
purpose ir to compare the Engliah common law in its current setting, 
with the Polish civil law in its Marxist setting. The uark is of particu- 
lar interest in the wake of the l a b r  upheavals in Poland which have at- 
tracted worldw-lde attention; and some of the essays touch briefly on 
these e i en ta .  Less dramatically. the United Kingdom has been 
experlenemg s p f i c a n t  social and economic changes durmg the past 
decade u hich are at least loosely parallel with Some of the changes m 
Poland. The theories of lau followed by the two countnee may be help- 
ful in explaining some pans of their recent hirtoq, and m predicting 
possible future deielopmenta. The esaays are an outpmnth of a collo- 
quium held in Februaly and March of 1981 by the law facultlea of 
Warsaw University and the University of London. 

The book 1s organized m four pans. The f r a t  part, "Legal Theorj," 
provides an overview of Poliah and English junsprudence, ways of 
looking at l a y  the relationship between ~ a i u e s  and law, and directives 
of the Polish Supreme C o w  as sources of criminal lau. The second 
part, "Civil Laa ," deals with the law of cirii liability and trespass. and 
with current developments in Poliah economic lau. 

"Public Lan," the third pan, discusse8 constitutional developments 
in Britain and Poland during recent years, j u d r x l  review of executive 
decisions, and trade union freedom m Bntam. The fourth and last pan, 
"International Law and Commerce," discusses Polish regulation of m- 
teimational contracts, and also the various international or transnation- 
al economic organizations and joint enterprises of Poland and the other 
Eastem-bloc COMECOX countries. 

For the eonvenienee of readers. the b o k  offera a table of contents 
and a subject-matter mdex;. An explanatoly mtroduction provides a 
summary of the essays follouing. The ankles are footnoted, and notes 
appear at the bottoms of the pages to u hieh they pertain. 
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The editor, W.E. Butler, is a professor of comparative law at the 
University of London. He received his A.B. degree fmm American 
University, his J .D. fmm Harvard, and other degrees from Johns 
Hopkins University and the University of Landan. 

7. Byme, Edward M., Military Law (3d ed.). Annapolis, Maryland: 
U.S. Naval Institute, 1981. Pages: xxiii, 790. Table of abbreriatians, 
forty-seven appendices, self-quizzes with answers, glossary, bibliogra- 
phy, table of cases cited, and index. Publisheis address: Marketing 
Dept., Saval Institute Press, U.S. S a d  Institute, Annapalis, MD 
21402. 

M i l i t q  justre,  or military criminal law, continues as for decades 
past to he a subject of major interest to commanders in all the serv- 
ices. This work by a senior naval officer provides extensive, detailed 
information about all major aspects of the subject. It ia intended for 
use by civilian and military lawyers, and a h  "an-lawyers whose work 
brings them in contact with military justice, such as eonrening authori- 
ties, provost marshals, and the like. The format is that of a law %hod 
textbook, with cases and lists of questions interspersed among sections 
of text. The baok is thus ideal for use in a trainlng program in m i l i t q  
law, or for self-instruction. 

The volume here noted is a thlrd edition. Both previous editions 
hare been noted in the Revzew The second edition, published in 1976, 
v a s  reviewed by Major David A. Sehlueter at 78 Mil. L. Rev. 206-207 
(1978). The f r s t  edition bore the title, .Military Law' A Handbook for 
the Nazy and M~rine Corps, and was published in 1970. It was re- 
vieaed by Lieutenant Commander G.B. Powell, Jr., JAW, USN, at 
53 Mil L. Rev. 203-204 (1971). The second edition had 745 pages, with 
25 pages of introductory material, substantially the same as the third 
edition here noted. Much smaller, the f r s t  edition consisted af 396 
pages, with 19 introductory pages 

Military Lax, is organized in fifteen chapters, supplemented by doz- 
ens of appendsea. The book rkmmdi one slightly of the Manual for 
Courts-Madial, except that the official publication has nothing of the 
character of a textbook, and is purely a reference work. Captain 
Byme's book is both a text and reference volume. 

The opening chapter provides a short history of military law. Chap- 
ter 11, "Apprehension, pretrial restraint, & speedy trial," is followed 
by "Investigations & prasecutorial discretion," the third chapter. An 
entire chapter is devoted to unauthorized absence, and another to bath 
larceny and "orders offenses." The sixth chapter discusses nonjudicial 
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pumshment. Subsequent chapters deal with the summary court- 
counsel, court members, and other 

evidence very briefly. Two chapters 
are devoted to trial procedure and review of proceedmgs. The four- 
teenth chapter concerns various kinds of admmistrative fact.finding 
bodies, and the final chapter foeuaes on he-of-duty and misconduct 
determinations. 

The forty-sewn appendieez 1711 over one-third of the volume. Lke 
the appendices to the Manual .fo~ Courts-.Madial. they set forth 
sample forms, xcripte to be used by counsel before courts-martial, the 
text of the Uniform Code of Military Justice, and other materials. Also 
included are a wide variety of foms  and textual exeerpta from other 
publications peculiar to each of the several military services. These ln- 
elude the Amy's "Procedural Guide far Article W b )  Investigating Of- 
ficer," and iarioud Army materials for use in connection a i t h  
naqudicial punishment. 

Reader aides include a detailed table of contents, explanatog pref- 
ace, table of abbreviations, glossm, bibliography, table of cases cited, 
and subject-matter index. The text of each chapter is organized in 
numbered sections. Mast chapters are followed by cases for discussion. 
some with interpretive notes, and a self-quiz consisting of questions 
about hypothetical fact situations. Answers to the quiz questions ap 
pear after the last of the appendices. 

The author, Edward M. Byme,is a judge advocate and a captain in 
the U.S. Navy. Barn in 1935, he earned his J.D. degree at Syracuse 
University, and an LL.M. at George Washmgton University, Wash- 
ington, D.C. He has held many posts during his career, including as- 
signments to the U.S. Naval Academy, and later rhe Naval Justice 
School, Portsmouth, R.I. At the time of publication of the third edi- 
tion, Captain B p e  was an appellate judge on the Kwy-Marine Corps 
Court of Wlitary Review, and served as depury assistant judge adve  
cate general of the Navy for military justice. He has published many 
writings on military law. 

8. Caldiuell, Dan, Amman-Sonwt  Relations: From 1947 to the 
Stson-Kissznger Grand Deszggn. Westport, Connecticut: Greenwood 
Press, 1981. Pages: xiu, 285. Price: $2i.50. Tables, bibliography, in- 
dex. Publisher's addreas: Greennood h e r ,  88 Past Road West, 
Westport, CT 06881. 

Relations between the United States and the Sovlet Union continue 
to be a matter of great importance to .herieans, and also to Eumpe- 
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ans and many others whose long-term welfare and safety are depend- 
ent upon the peaceful character of those relations. The work here not- 
ed IS a history of Saviet-American relations since the end of the Second 
World War, to rhe end of the F a d  Admmmstratmn in 1917. Examined 
are the cold war policies of Presidents Truman and Eisenhower, the 
slightly more complex approach of Presidents Kennedy and Johnson, 
and fmally the detente era. 

The author c l o w ~  his analysis in 1976 because, in his view, the poli- 
ties of Presidents Carter and Reagan represented a sharp break with 
the immediate past. In the detente era of Hemy Kissinger, realistic 
cooperation with the Soviet Union wan emphasized. President Carter, 
in contrast, made human rights B top priority in his foreign policy. To- 
u-ard the end of his t e m ,  he emphasized deterrence of Saviet action 
through m i l i t q  preparedness, a theme which has became dominant 
under President Reagan. 

The book is organized in three parts and eight chapters. Fallawing a 
general mtroduetion, the faw chapters of Part I provide a chronologic- 
al account of modem Soviet-rlmerican relations. The second part, 
"Comparative Case Studies," reriem the U.N. Disarmament Subcom- 
mittee Negotiations, the SALT talks, trade negotiations, the Cuban 
Missile Crisis of the Kennedy years, and the October War in the 
Mideast durmg 1973. The concluding third parr concentrates on the 
detente strategy of the Nixon-Kisslnger years. 

Aids for readers offered are a table of contents, explanatory preface, 
aftenvord, bibliography, and subject-matter index. Statistical tables 
and charts are rattered thmughout the tent. Footnotes am collected 
at the end of each chapter. 

The author, Dan Caldwell, is an asmciate professor of political ri- 
ence at Pepperdine University, Malibu, California. He has written ex- 
tensively on international relations, arms control, and trade. The book 
here noted is No. 61 in the Greenu-aod Preas series called "Contribu- 
tions in Political Science." 

9, Cleveland State Law Review, Symposium. Clznieai Legal Educa- 
tion and the Legd fiofessessvln (Volume 29, Kos. 3 & 4). Cleveland, 
Ohio: Cleveland State University, 1980. Pages: vii, 604. Rice: $12.00 
for annual eubscnptmn; $3.60 for single ISSUBS. Publishel's address: 
Cleveland State Lau  Review, Cleveland-Marshall College of L a y  
Cleveland State Cniversity, Cleveland, OH 44115. Distributor's ad- 
dress: Dennis & Co., Inc., 211 Mam St., Buffalo, X.Y. 14203. 

147 



MILITARY L.<W REVIEW IVOL. 95 

This special issue of the Cleveland State Law Rexiea- seta forth 
fourteen aeiclee and commentaries. as w l l  as other materials, on the 
subject of clmical legal education. The compilation commemorate8 the 
w r k  of the Cauncrl on Legal Education foor Professional Reaponsibih- 
ty, Inc., established m 1967 by the Ford Foundation to promote c h i -  
cal legal education. The face of American legal education has changed 
over the past decade, in part due to the efforts of this organization. 
The traditional soeratic method of teaching, 4 hile still widely used, has 
ceaeed to be clearly dommant. Xost and perhaps all h e n c a n  law 
schools now offer their students some oppirunn?- to learn the practi- 
tal mechanics of workmg with clients, apposing counsel, the courts. 
and public and private agencies m dispute resolution, problem aolimg. 
and civil and criminal litigation. 

The Clrvelavd State L not a nev publication, i i o w  in 
its 3 1 ~ t  iolwne.  the Ret hed by the Cleveland-Narshall 
College of Law of Clerelan Cleveland. Ohio. The 
editor-in-chief far the clmical legal education qmposium issue i u s  
Richard J .  Marco, Jr. The R e m i <  is a member ofthe Sational Confer- 
ence of Law Rerienz, and is indexed in the Indek of Legal Periodicals. 

The dymposium issue here noted is organized in fow parts. The firs 
is a collection of prefaton- remarks by prominent professors. judges, 
and others interested in eiinical legal education. This seetion is fol- 
lowed by a p u p  of six articles, the frst  of which WE authored by 
ChiefJustice LVamen E .  Burger. The th rd  part 16 a short anide based 
u p n  a panel discusaim concerning measurement of student perfom- 
ance m clinical legal education activities. The discussion \vas sponsored 
in January 1980 by the Association of . hencan  Law Schools. The 
fourth and last part is a collection of eight commentaries. again by 
judges, professors. and others. Two appendices at rhe conclusion of the 
book praiide deacriptiona of law school clinical education programs. 
and set fonh student practice rules and, m tabular form, the rule3 fol- 
lowed by various courts in the United States with regard to la,, stu- 
dent praet1ee. 

The volume offers a table of contents, and also an annual index foor 
all of w l m e  29 of the R e r w  (The synposiwn k u e s  comprises only 
pages 345 through 848 of that rolwne.1 

10. Degeenhardt, Henry R., Treatws and A l h n i e s  of the lVorld (3d 
ed.). Detroit, Mieh.: Gale Researeh Co., 1981. Pages: ix, 409. Price: 
$70.00. Tables, diagrams. mder. Publisher's addseeas: Gale Research 
Co., Book Tower, Detroit, MI 48226. 
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International lawyers, diplomats, and businessmen may oRen fmd it 
useful ta hare infamation about the alliances of foreign countries with 
whom they deal. The work here noted provides detailed descriptions of 
hundreds of bilateral and multilateral treaties, conventions, protocols, 
and ather agreements currently m force as of about 1980. Not every 
treaty in the world is listed: but all the major ones appear to be COT- 

ered. Quotations from the treaties listed and from interpretive docu- 
menm are provided in many cases. Lists of signatories, maps shonmg 
the territorial application of multilateral agreements, and other infor- 
mation are pravided. This work nould be a good companion to the 
State Depanment'e publication. Tieatm in. Force 

The book is orgaluzed in nineteen sections, or chapters. The fust 
section discusses early agreements, mostly from the nineteenth centu- 
ry and the World War I era. The next few chapters deal with the 
groups of treatxz arising out of the conduct and conclusions of World 
War 11, the establishment of the Umted Nations and its agencies, and 
efforts at disarmament. Several chapters are devoted to treaties 
pertaining to economic cooperation and development, and various sci- 
entific and environmental endeavors. Later chapters concentrate on 
mutual defense agreements, primarily S A T 0  and the Warsaw Pact, as 
well 8% other assorted agreements of communist States. The British 
Commonwealth, the French Community, the various pan-American 
agreements, the Arab League and related graupa, the Organization of 
African Unity and ather African groupings, and regional agreements 
of sourheaat Asian and Pacific countries, are the subjects of further 
chapters. The work closes wlth a chapter on efforts af the Third World 
countries to achieve cohesion. 

Reader aids include a detailed table ofcontents and a subject-matter 
index. Maps, tables, and diagrams are scattered throughout the text. 
There are no footnotes or bibliography, but some citations to s o m e s  
are provided in the text. 

The author and compiler of the nork is Henry W. Degenhardt. The 
b o k  1s one of a aeries called "Keesings Reference Publications," for 
which Alan J .  Day serves as general editor. 

11. De Sola, Ralph. C n m  Dletmnary. New Yark, N.Y.: Facts on  
Fie,  lnc., 198. Pages: aih, 219. Pnce: $19.95. Separate sections for 
foreign terns and place-name nicknames; list af selected SOWCIS. Pub- 
lisheis address: Facts on File Publications, 460 Park Avenue South, 
New York, N.Y. 10016. 
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Crime IS a subject of intense interest, an interest compounded of 
fear and fascination. The work here noted should appeal to many read- 
ers, whether they are detective-story readers, laiqers,  law enforce- 
ment oficials, or others. Thousands of technical terms, slang eapres- 
sions, abbreviations, foreign phraaes, and piace name8 are listed and 
explnned. Kames of p2isons and paiiee departments, illegal drugs and 
fraudulent schemes, and dozens of other clime-related matrers, are in- 
eluded, in both colloquial and formal va2ieties. Criminal organizations 
of all sons, weapons and ammunition, poisons, and a great vanety of 
ather aubjects are covered as well. 

Each entry consists of the term or expression to be defined, pnnted 
in bold-face type, followed by a short definition. Pronunciatima and et- 
jmologies are not provided, although for some ent2iea an explanation 
of the oripn of the expression is provided. The general dictionary fills 
about eighty percent of the volume. This is followed by separate list- 
ings for foreign terms and phrases not appearing in the general dic- 
tionary, and for nicknames of places, such as prisons and cities. The 
work close8 w t h  a iiit of references. 

The author, Ralph De &la, is a teacher of English at San Diego City 
College and other schools m the San Diego, California, area. He has 
compiled and published a number of other dictionaries and almilar ref- 
erence vorks. 
12. Derine. Frank J..  El Sailador Embassu Cnder Attack Sea 
York City, K.Y.: Vantage Press. Ine.. 1981. Pages: k, 209. f i r e :  
$10.00. Glossary. Publisher's address: Vantage Press, Inc., 616 West 
34th St., Xen York. X,Y. 10001. 
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and hie considerable qualifications as an observer and interpreter of 
events. Subsequent chapter titlea desribe the contents of the work 
"Threat of Kidnapping from the Left" "Human Rights," "Attacks on 
Foreign Embasaies," "Refom Versus Repression," "Trying to Save an 
Election," "Rise and Fall of the First Junta," and many others. 

The book offers a table of contents and a glossary of abbreviations 
and acronyms. The author, Frank J. Devine, was barn in 1922, and 
sewed in the U.S. Army during World War Two. He entered the For- 
eign Service in 1948 and served in many for+ p i t s ,  chiefly in Latin 
America. 

13. Huckabee, Harlow- M., Laayem Psychiatrists, and Crzrniiial 
Law: Caoperatzon 07 Chaos. Springiield, Illinois: Charles C. Thomas, 
Publisher, 1980. Pages: xir, 203. Price: $16.75. Publisheia address: 
Charles C.  Thomas, Publisher, 301-327 Eas t  Lawrence A r e . ,  
Springiield, IL 62717. 

This work on psychiatry and the iaiv by an attorney in Arlington. 
Va., has been reviewed at length by Major Susan McMakin, US.4R. 
Her review is publiehed at 94 Mil  L. Rev. 163-168 (fall 1981). Mr. 
Huckabee is a retired lieutenant coianel, USAR. The nork is noted 
here only to update the pricing information. With Xajar MeMakin's re- 
view, the price was stated ta be $16.00. It should now be $16.76. 

14. Hurst, Waiter E . ,  The .Music Industry Book: Protect YourselJBe- 
fm Y m  Lose Your Right & Royalties! (2d ed.). Hollywood, Califor- 
nia: Seven Arts Press,  Inc., 1981. Pages: xii, 92. Price: $16.00. 
hardcover; $10.03, paperback. Sample contract forms, index, bibliogra- 
phy. Publisher's address: Seven Arts Press, Inc., 6253 Haligwood 
Blvd., Suite 1100, Hollywood, CA 9008. 

This book expiains the contractual mechanics of the popular music 
industry. It is not a law book, although it could be used by lairyera 
who advise clients in the music business. The material is directed pri- 
marily at songwriters and their managers, and at music publishers. as 
well as other interested laypersons. It is No. 2 in the Entertainment 
Induetry Series of Seven Arts h a s ,  which now numbers twentytwo 
tities, mcluding works on income taxation, copyright requirements, 
and the like. Several of these publications have previously been noted 
in the Milztary Lax, Recwu,, most recently in volumes 81, 88, and 93. 

The book is organized in eighteen chapters. Each chapter opens with 
a story, or hypothetical fact situation, and closes r i t h  a sample con- 
tract form penaining to that situation. The reader is taken step by 
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step through various stages of publication. sale, and distribution of 
music, and IS ahou-n alternative poraibie busmess arrangements at 
eaeh stage. The sample contracts are annotated a i t h  comments con- 
cerning m p r t a n t  choices to k made. The work opens with sewera1 
pages of cartoon-lke illustrations by ar t is t  Don Rim which provide an 
overview of the subject for the reader. 

Reader aide include an explanatory foreuord, a detailed tabie of con- 
tents, a subject-matter index, and a bibliography. Lists of contract 
forms and other publications for sale are provided. 

The author of the work here noted and of most other numbers in the 
Entertainment Industry Series, Walter E. Hurst, is an attorney prac- 
ticing entertamment mdustry law in Hollymod, California. Barn m 
1930, he rewired his B.B.A. degree fmm City College of New York. 
and his LL.B. h m  New York University, Mr. Hwst was admitted to 
the California bar in 1953. 

15. Intermtianal Common Law Exchange Society, The Common Law 
Lawyer. Pala Alto, California: International Common Law Exchange 
Society, 1976 to present. Periodical published bimonthly. Pages: varies 
from 8 to 40 per issue. Price: $80.00, one year subscription; %2W.00, 
three year subsmption; $13.60, angle copy. Back issues and certain 
special repnnts available. Publisher's address: International Common 
Law Exchange Satiety, P.O. Box El, Pala Alto, CA 94302. 

The periodical here noted is an international, transnational, and 
comparative iau publication dealing with such topica as mmigration 
laws, taxation of the foreign business aetivities in various countries, 
criminal law around the world, treaties and other mternational agree. 
menti on many topics. and legal history. The phrase "common lau" m 
the title refers not to the Anglo-American common larr, but rather to 
the editors' contiction that there is fast developing a worldwide com- 
mon lau. derived fmm many sources and many different systems of 
IaiT 

A sampling of some of the titles of articles published in the six issues 
of 1981 gives a flavor of the scope and variety offered by this periodi- 
cal. "Charter of the Forest: Forgotten Companion of the Xagna 
Carts," 1s featured m the January-February 1981 issue. Later comes 
"Royalties Paid for the Use of a U.S. Patent by a Dutch Corporation 
to a Citizen-Resident of a Country Other than the U S .  or  Holland 
Held Subject to United States Taxation." Melvin M. Belli, Sr.. contrib- 
uted "Law in the ' h o d  Old Days."' Other titles include "Glabai Solar 
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Treaty: Energy for Peace, A Proposal," and "Spain's 'Workers' 
Statute."' 

Xast of rhe articles are short, a half dozen pages or less, and the 
1981 issues generally hare only one or ts-o articles apiece. The 1980 h- 
sues are much thicker. Articles are amply footnoted; nates are cailect- 
ed at the ends of the articles. There are a fen illustrations, and some 
past issues include commercial advertising. Page size is &% inches by 
11 inches, and t h e e  hales are provided to make possible storage of is- 
sues in a standard three-rmg binder. The paper i s  off-white, good for 
preventing eyestrain. 

The editor for the past several years has been Ira B. Marshall of 
Palo Alto, California, who in the past has served as president of the 
publishing organization, the International Common Lan Exchange So- 
ciety. The managing editor is Dan P. Danilov, of Seattle, Washington, 
whose publications on immigration iaw have been noted previously in 
the Mili tavy Law Re t , i ew  The I .C .L .E .S .  also publishes the 
Transnational Zmmigrotion Law Repa7?er 

16. Kauhan ,  Herbert, The Administratwe Behailtor of Federal B w  
reau Chwfs. Washington, D.C.: The Bmakings Institution, 1981. 
Price: $22.95, hardcover, $8.96, paperback. Pages: xii., 220. Three ap- 
pendices, bibliography, index. Publishel's address: Dlrector of Pubiica- 
tions, The Brooking8 Institution, 1775 Massachusetts Ave., N.W., 
Washington, D.C. 20036. 

This work is a study of the day-to-day activities of the heads of 
various federal agencies. The author starts with several questions in 
mind: To what extent are agency heads autonomous, or independent, 
in their exercise af power? How do they use power and influence? Are 
they in fact a8 powerful as they are commonly thought to be? 

Six agencies were selected far atudy among dozens available. They 
include the Internal Revenue Service and the Social Security Adminis- 
tration. XO Defense Department agencies are included, because their 
characteristics and orientation set them apart from the rest of the goy- 
ernment, as =en by the author. The Same is tme of State Department 
agencies. The a u t b r  studied the six selected chiefs for a year, in 1978 
and 1979. The b o k  here noted sets forth his observations, together 
with some tentative conelusions about desirable characteristics in a bu- 
reau chief, and possible restructuring af federal agencies. 

The book is organized in five chapters, supplemented by three ap- 
pendices. The introductoq chapter explains the author's methadology 
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and his desire to fill a gap m the literature an public adminiatration. 
The second and third chapters describe the activities of bureau 
chiefs-reviewing information, coordinating w t h  Congress and other 
El-ecutire agencies, supervising subordinates, and the like The limita- 
tions on their power are reviewed. In Chapter 4, the author discusses 
the significance of the information presented m the earlier chapters, 
~ e . ,  how much autonomy the bureau chiefs really have. The W h  and 
last chapter sets forth the author's conclusions, or "inferences," wlth 
suggestions concermng desirable qualities in a chief, and possible nays 
of restructuring the federai bureaucracy. The three appendices set 
forth information about the author's methad of selecting the particuiilr 
bureaus studied 

For the eonrenience of readers, the b o k  offers a detailed table of 
contents. a bibliography, and a subject-matter index, as well as an ex- 
planator?j foreword. Many footnotes are used, and are placed at the 
bottoms of the pages to which they pertain. 

Herbert Kaufmm is a senior feilow in the Bmokings Governmental 
Studies program. He has authored three earlier Bmokings boks .  The 
Bmoklngs Instnutian describes itself ai "an independent organization 
derated to nonpaitisan research, education, and publication in eeonom- 
ics, government. foreqm policy. and the social sciences generally." Its 
purposes are stated to be "to aid in the development of wound public 
policies and to promote public understanding of issues of national 
Importance." 

17. Kurian, George Thomas, Encyelapedia o f  the Third World t2d 
ed.1. S e w  I'ork. New York Facts on File, Inc., 1982. Pages: Vol. I, 
xxvn 1-72;, V o l  11, 726-14&, Val. 111, 14%-2126. Price: $125.00. 
Yany tables and maps; ten appendices, general bibliography, index. 
Publisheia address: Facta on File Publications, 460 Park Avenue 
Sauth. New York, N.Y. 10016. 

This monumental nork provides extensive and detailed information 
coneeining over one hundred of the worlds nation8 and dorena of in- 
ternational organizations. The deceptirelg brief phrase "Third World" 
encompasses peoples and societies of beuildermg variety and complex- 
ity. The author uses an elaborate ap tem of organization to make sen* 
of his abundant data. The result is a work which i s  valuable for refer- 
ence and fascinating for bmwising. 

The Encyclopedia is published in t h e  large volumes totalling over 
2,000 pages of text. Volume I presents an explanation of the orpamza- 
tion and use of the work. This is followed by 22 pager of descriptions of 
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several dozen Third World international organizations and agencies, 
such as the Arab League, the Organization of African Unity, the Orga- 
nization of American States, the United Nations, and the World Bank. 
This section closes n i th  lists of other international organizations, more 
limited in membership and more specialized in function. Country 
entries begin thereafter. Volume I contains the entries far Afghanistan 
through Guinea-Bissau; Volume 11, Guyana through Qatar;  and 
Volume 111, Rwanda through Zimbabwe. The third volume also pres- 
ents extensive statistical appendices. 

Each country entry opens with seetiona setting forth basic facts, and 
information about location, area, aeather, population, ethnic composi- 
tion, languages and religions. Mast entries have a historical note 
describing the country's experience, if any, as colonies prior to inde- 
pendence. The descriptions proceed with sections concernmg each 
country's constitution, government, and record concerning political 
and personal freedom and guarantees of human rights. Discussion of 
the countn's civil serrice, local government, foreign policy, parha- 
ment, and political parties comes next. 

Most of each country entry is devoted t o  mformation abaut the cam- 
try's economy. An extensive general overview is followed by sections 
an specialized topics, such as the national budget, iinanee and bankmg, 
and particular industries such as agriculture, mming, energy, and 
transportation and communications. There are sections also on labor, 
foreign commerze, and education. 

The country entries are concluded with entries describmg each coun- 
try's defense establishment, legal system, law enforzement apparatus, 
health ~eruices, mfomatian and cultural media, and system of social 
welfare. A glossary of fareign terms, a chronology of recent historical 
events, and a selected bibliography complete eaeh country entry. 

Ten statlatical appendices m the third volume pmvide comparative 
infomation about the dozens of countries described m the Emyelope- 
dur. Population trends and policies, foreign aid, the Status of women, 
and information about the 422 largest muitmatianal corporations that 
do business m the Third World, the extent of their local and foreign 
ownership, and other matters. Banking ia the subject of one table, and 
American-owned corporationq another. Governmental takeover of for- 
eign enterprises 16 also diacussed. 

Reader aids are extensive. A detailed table of contents and an ex- 
planatot). preface are folloned by a lengthy seetion describing how the 
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infoolmation presented is organized. A table of acron?ma and abbrevia- 
tions 1s presented. 

The author and compiler, George Thomas K u r m  has prepared a 
number of other dictionaries and other similar statistical compilations. 
He served as editor for the f r s t  edition of the Encyefop.dia, published 

natiye of India, Mr. Kurian x as educated at 

18. Kramer, Charles. and Daniel Kramer, E i . d e n i e  ~n Segiigen~iee 
Cases (7th ed.1. New York. Keiv York Practising Law Institute, 19El. 
Pager: XI, 169. Price: $20.00. Tables of authorities cited: index. Pub- 
laher's address: Practising Law Institute. E10 Seventh A x ,  Keiu 
York, N.Y. 10019. 

It has often been noted in recent )-ears that the volume of litigation 
in h e n c a n  courts has mcreased. .i great pomm of thia litigation con- 
cerns torts or  negligence, and the usefulness of treatises on endenee 1s 
obvious. The present ir-ork reviews the substantwe and procedural l a a  
of evidence, and provides suggestions to trial attorneys, b t h  for the 
plaintiff and for the defendant m negligence suits. 

The book IS organized m fftteen chapters. These discuss direct and 
crosa-examination, the rules of hearsay, various t>Tes of evidence, 
damages, and other topics. For example, Chapter 1, "The Direct 
Case,'' covers exclusion of witnesses and athere from the courtroom, 
order of proof, competency of uitnesses to testify, sweaing wtnesies, 
use of interpreters, pnvileged communications, especially those be- 
tween physician and patient, and personal transactions with a de- 
ceased under the Dead Man's Statute The other chapters also cover a 
number af subtooics: same are lenrthv. such as the chaoter on hear- . "  
say, and others are very ahart, such as the 
~ e s  ipsn IsqiLitur and on pleadings 

chapters on the doctrine of 

Far the convenience of users of the book. a detailed table of contents 
1% offered. The text is extensively footnoted, and notes appear at the 
bottoms of the pages to which they pertain, a dearable feature. Most 
of the eases cited s e r e  decided in ?Jew York courts, xhieh may limit 
the usefulness of this work for non-Kew York attorneys. Tables of 
cases and rules cited are provided, together with a subject-matter 
mdex. 

The authors. Charles Kramer and Daniel Kramer, are father and son 
respectively, and are members of the New York City fm of Kramer, 
Dillof, Tessel, Duff?- & Moore. Both are also graduates of St. John's 
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Law khooi.  Charles Kramer has published a number of works on med- 
ical malpractice. 

19. Leutze, James, A Dqferent Kind ofvictory A Biography of 4d- 
miml Thomas C. Hart. .Inriapalis, Maryland: U.S. Karal Institute 
Press, 1981. Pages: xi, 362. Price: $21.95. Notes and achowledge- 
ments, bibliography, index. Publisher's address: Marketing Depart- 
ment, Naval Institute Press, V.S, Naval Institute, Annapolis, MD 
21402. 

Admiral Thomas C. Hart may not be well known to members of the 
A m y ,  but he was an impartant figure in American naval history in the 
1930's, thmugh the opening stages of World War 11. Aj commandant 
of the Naval Academy m 1933 and 1934, he helped that venerable 
school update it3 training and curriculum in time for its graduates t o  
be ready to assume important posts during World War I1 In other pa- 
snions, he influeneed submarme desigm and other mattera significant- 
ly. Admiral Hart held many impartant pasts, but narrowly miased go- 
ing to the top in his profession because of  disagreements with 
President Raosevelt. Through a quirk of fate, Admiral Hart was not m 
command at Pearl Harbar at the time afthe Japanese attack in 1941; if 
he had been that episode might ha>e ended very differently. 

The baok is organized in eleven chapters, telling Admiral Hart's life 
story in chronological sequence from childhood through retirement 
from the Navy in 1945 and brief sen-ice as an appointed C.S. Senator 
from Connecticut. A number of Dietures are scattered throuehout the 
text. The author's style i s  eminently readable, without dryness or pe- 
dantic qualities. 

For the assistance of readers, the baok offers a table of contents, er-  
planatary preface, bibliography, and subject-matter index. Footnotes 
are collected together at the end of the b o k .  

The author, James Leutze, is a professor of history at the Universi- 
t y  of North Carolina, and a specialist in madem American military his- 
tory. He baaed this biography in part on a twenty-one volume diary 
prepared by Admiral Hart during his halfsentuq of public service. 

20. Martin, Laurence, editor, Strategz Thought in the Str l ear  Age. 
Baltimore, Maryland: The Johns Hopkina University Press, 1981. 
Pages: ix, 233. Price: $18.50, hardcover, $6.95, paperback. Index. Pub- 
lisher's address: Johns Hopkins University Press, Baltimore, MD 
21218. 
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The specter of nuclear war IS always prerent, influencmg the mili. 
tary preparations and strategic planning of every mqjm nation. The 
work here noted is a collection of essays on various aspects of strategic 
thought by prominant scholars. Discussed are such topics as the impor- 
tance of economic considerations m strategic planning; problems of  
strategic intelligence-gatherig; the sigmficance of American expen- 
ence in Vietnam for Iumted-war strategic planning; crisis diplamaeg; 
and disarmament and am8 control. 

The b o k  consists O F  seven numbered essays by diiferent authors. 
The editor, Laurence Yartm, viceshancelior of the University of 
Newcastle upon T p e ,  i s  also the author of the frat  m a y ,  "The Role 
of Military Force m the Nuclear A g e "  The other contributors are 
Louis-Francois Duchene, Klaus &om, Rohert E.  Oepood, Henry S. 
Rowen, Coral Bell, and John Garnett. All currentlx hold academic 
poars. as administrators or  mstructors in various universities and 
schools; all hare previous publications to their credit. Several hare 
previously held impartant positions in porernmeni or m public or pri- 
vate research institutes. 

The book offers a table of contents,  explanatory preface, and 
subject-matter mdex. There IS some use of statistical tables. Most 
notes and references are collected together after the last of the seven 
articles. 

Listed as "general edit"? is Hoesem .hrsadeghi,  who has fostered 
the publication of  various b o k a  on international palitical, economic, 
and strategic issues The f r e t  of these was Tventwth Centzzg Iran 
The work here noted, Strategic Thought, was first published in 1979. 

21. Yrh ie  Company, Federnl Ethics Harm!book. Annotated Legal 
Guide. Charlottesrille, Va: MichieiBabbs-MMerrilI Law Publishers, 
1981. Pages: 620 Pnce: $75.W. Looseleaf bmder (5-ring) with tabs; in- 
dex. Pubiisheis address Michie'Bobbs M e n l l  Law Publishers. P.O. 
Box i587, Charlottemlie, VA 22906. 

This work is a collection of reprints of federal statutes, regulations, 
and other materials pertammg to ethical behavior and obligations of, 
and limitations on federal emplqees. Much of the material pertains 
chiefly to civil serrants in the Senior Executive Service, but some 
portions pertain to all employees, and to military personnel as ivell. 
The material is presented m a looseleaf bmder, which suggests that 
supplemental or  updatmg material 
though no information to that effec 
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During the past decade the attention af the public has repeatedly 
been drawn to pmbiems of bribery and conflict of intereat involvmg 
high government officials. It i s  reassuring to know that a compilation 
such as that here noted existi. The work has been prepared by a pn-  
vate, commercial publaher, and not by any governmental agency, but 
at least it exists and will be available for purchase by the general pub. 
lic, including attorneys who adnse government officials concernmg 
their business dealings. In the Army. material on prohibited acrivities 
has long been made available and indeed 1s usually required reading 
for officers and noncommissioned officers. Presumably the other mili- 
tary services have similar programs. 

The work is organized in eight sections or "div~sians." The first diri- 
sion sets forth the texts of relevant executive orders of the President. 
One order prescribmg standards of ethical conduct is reprinted, datmg 
from 1965. Division B, Statutes, and Division C ,  Regulations, are 
much longer, and together comprise more than half the b o k .  The stat- 
utes quoted are from six titles of the U.S. Code, and the regulations 
are from four titles af the Code of Federal Regulations. Division D, 
.4d\isoq Opinions, is currently empty. Division E ,  Farm8 and Model 
Trusts, sets out at some length the texts of and instmctions far eom- 
pletion of executive and congressional fmancial disclosure reprts. 
Sample trust instruments are reproduced, for use by high-level offi- 
cials in separating themselves from their personal wealth during their 
teims of office. Div~sian F, Ethics Officers, 1s a list of addresaes, and 
Dirision G, Agency Regulations, is a table of citations to ethics provi- 
sions of the Code of Federal Regulations. Division H, Comptroller 
General Decisions, contains the text of one 1967 decision concerning 
acceptance of gifts and payments from private sources under certain 
circumstances. 

For the most part, the materials are simply copies of previously pub- 
lished statutes, regulations, and other public documents. Annotations 
appear only in Division B, Statutes, and a fen footnotes are appended 
to the regulataq material in Division C. As the materials are exclu- 
sively governmental documents pertaining to a wide range of employ- 
ees, there is na mention of such matenals as the various American Bar 
A. ' ' .sociation standards, or the Federal Ethical Considerations of the 
Federal Bar Association. 

Reader aids include a general mdex, and tabs. The pagee measure 
approxmately SH lnehea by 11 inches, and could easily be fitted into a 
standard 3-ring bmder. Unfortunately, the publisher chase a 5-ring 
binder of special design. No author or editor i s  identified. 
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22. Xalty, Bernard C. ,  and Morria J. MacGregor, Blaeks i n  the 
t a q  Essentiai Documents, Wilmington, Del.: Scholarly Resourcea, 
Inc., 1981. Pages: xi, 367. Price: $29.95. Extensive reprintmg of origi- 
nal documents; index. Publisheis address: Scholarly Resources, Ine.. 
104 Greenhill Are., Whing ton ,  DE 198oj. 

Racial diserimination has been a subject of great concern to the mili- 
tary services since World War 11. The services have been ahead of ci- 
vilian society in some respects in talang action to end discrimination. 
This was not always SO. The services, reflecting the attitudes of the 
larger society of which they are a part, were slow in recognizing the 
need for change. The work here noted tells the story of discrimination 
and change in the American military aenicea. The text of the hook 

ily of reprinted official documents, chieflx reports, rec- 
orders, and drectiues, issued by the military senices 

The book 1s organized in eleven chapters, u,hich reiate m chronolag- 
leal order segments of the history of blacks in the .American military 
services. The frrst four chapters take the story from the slavery era 
through the Civil War and World War I, up to the eve of the Second 
World War. The next six chapters focus on developments during the 
l%O's, leading to formal desegregation of the services from 1948 an- 
ward. Same subsequent refinements of the integration program are 
dealt with in the eoncluding chapter. Each chapter is opened uith a 
short explanatory note, one or two pages in length, tying together the 
documents therein. 

Reader aids include a table of contents, explanatory preface and m- 
tioduction, and subject-matter index. Same footnotes are provided, to 
identify sources of documents reprmted, or to explain abbreviations 
and obscure references in the text of the documents. A list ofthe docu- 
ments reprinted. or at least a more detailed table of contents, nould be 
helpful. The page size is ample at sewn by ten mches, and the test  is 
east to read 

The two editors of this work are bath professional military histori- 
am. Bernard C. Xalty is a historian in the Office of .4ir Farce Histon., 
and has served as historian for the Jlarme Corps and the Jomt Chiefs 
of Staff. M o m s  J .  MacGregor is a senior historian m the U.S. Army 
Center of Militaq History, and has had responsibility far the official 
Department of Defense hetory of the integration of the m e d  forces. 
Both editors have various publieations to their credit. They hare co- 
edited the thirreen-volume work, Blaeks in  the 1's .  Anwd Forces: 
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Basic Doesments. published in 1976 by Scholarly Resources, Inc., at a 
price of $696.00. 

23. Xorosti Press Agency Publishing House, Soczet Economy Today 
With Guidelmes for the Economic and Social Development of the 
USSR fw 1982-2985 and f o r  the P e m d  Ending in 1990. Westport, 
Connectrut: Grenx-ood Press, 1981. Pages: viii, 356. Price: $3500. 
Appendix; index, Puhliaheis address: Greenwood Rem, 88 Post Road 
West, Westport, CT 06881. 

This work is of special interest because it presents a Soviet view of 
the Soviet economy today and its prospects for development during 
the next few years. A collection of essays by Soviet economists, the 
work was prepared by an official publishing organization located in 
Moscow. Thir is not a Ian- hook, although one chapter presents the Sw 
viet constitutional basis far centralized economic planning and direc- 
tion. The book is part of the Greenwood Press series, "Contrihutors in 
Economies and Economic History." Nost of the titles in that se+sies 
deal with the American economy. 

The book is organized in eleven chapters by different authors. €01- 
lowing an introduction by the editor of a Soviet joumal of economics, 
3everal chapters provide background information abaut the Soviet Un- 
ion, its terrain, resources, population, governmental organization, his- 
tory, and economic system. Later chapters focus on industry, con- 
struction, agriculture, and foreign economic relations. The concluding 
chapters discuss the general purposes of economic production, social 
security, public education, and public health services. A xtatlstral sup 
plement follows the last chapter. Finally, an apwndix sets forth the 
document identified m the baok's subtitle, "Guidelines for the Ecanom- 
ic and Social Development of the USSR." 

For the convenience of readers, the book offers a table of contenta, a 
list of statistical tables used in the text, and a subject-matter index. A 
few statistical tables are scattered through the text. There are no foot- 
notes or bibliography, and very few textual citations to published au- 
thoritles or sowces. 

The several authors seem to be primarily academic figures. Most 
bear the title of professor, and several are associated with the USSR 
Academy of Sciences and other sunilar agencies. 

24. Kiufer, Harold F., A m m a n  S e n i c e m n b e r s '  Supreme C o w t  
Impact of the G.S. C o a ~  of Milztery Appeals on Milrtory Justice. 
Lanham, Maryland: University Press of America, 19M. Pages: xiv, 
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197. Mice: $20.26, hardcover; $10.26, paperback Index. Publisher's 
address: University Press of . h e r i a .  4720 Boston Way, Lanham, >ID 
20801. 

This uark prorides a description and renew of the United States 
Court of Militar). Appeals, its procedures, jurisprudence, and history 
together with some changes propased m recent gears. The h o k  differs 
from most writings a b u t  CMA in that its author is a political scientist 

e r .  An An- Force reservist who served on active 
Professor Kufer has written this book to make the 

public aware of the existence of the e o u t  so important uithin the mili- 
taw senices and so little knonn outaide. Professor Kufer does not of- 
fer critriam of his own concernmg the mllitaq justice system, but 
quotes extensively the observations of other writers. 

The b o k  is organized m four chapters. After a foreword by Francis 
X. Gindhart, Clerk of CMA, and an explanatow preface and introduc- 
tion. the f r s t  chapter presents an overvieu of militan. justice of the 
present day, uith discussion of nonjudicial punishment, the various 
types of counr-martial, and related matters. Chapter 2, "The Modus 
Operandi a i  COMA," explains how the CMA judges do their work. 
Their independence and individualism are subjects of comment. The m- 
teimal administrative operations of the e o w t  are described. 

The third chapter discusses eleven mportant CMA decisions, se- 
lected by the cour t  members. These cases were decided chiefly in the 
1970's, although some earlier decisions are also discussed. The fmal 
chapter discusses several recommended changes, such aa an increare 
from three to five in the number of CNA judges. Also examined 1s one 
change enacted into law, dxmg the judges' term of office at fifteen 
years regardless a i  when appointed, with transitional promaiona for 
judges on the c o w  at the tlme this change became law. In his conclu- 
sions. the author praises rnilitaq justice in general. but recommends 
that Congress act on various proposals designed to mcrea~e the atabili- 
ty of the c o w ' s  memhership, among other matters 

Far the convenience of readers, the h a k  offers a tabie of contents 
and a subject-matter mder. The aork 1s extensiiely footnoted, and 
notes are collected at the ends of the chapters. A typewriting typeface 
is used for text and notes 

The author, Harold F. Sufer, 18 an a 
science at Michigan Teehnologlcal Univer 
has previously published a b o k  an the U 
the Pacific, Micronesia. Profeswr Sufer is a lieutenant colonel in the 
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Air Force Reserve, and served on active duty in Norsay and Vietnam 
durlng the 1960's. He received his education at U.C.L.A. and Tufts 
University. 

25, Patton, Gerald W., War and R u e :  The Black Offzer  tn the A m r -  
wan .Militaq, 1915-1961 Westport. Connecticut: Greenwood &sa, 
1981. Pages: I, 215. Price: $25.W. Table af abbreviations, three appen- 
dices, bibliography, index. Publisheis address: Greenwoad Press, 88 
Post Road West, Westport, CT 06881. 

During the past generation, the m l l i t q  services have tended to be 
in the forefront of efforts to promote equal opportunity for blacks. This 
is not to say that the Army and the other services have been free of 
racism, any more so than American Society as a whole. But opportuni- 
ties for advancement, including enlisted and officer promotions, cam- 
rnksioning, school assignments, and the like, have often been superior 
to those available in civilian society. Moreover, the services' effort8 at 
canseiousners-raising and education af their members abaut ethnic 
identity are a model for other organizations to follow. 

Sadly, it wss not always so. The book here noted is an account of the 
status of blacks in the officer corps of the United States A n y  fmm 
World War I to World War 11. Some mention is made ofearlier Ameri- 
can wars, there have always been black soldiers. However, until the 
20th century, very few blacks were ever allowed to receive commi8- 
rions. Despite occasional short-lived attempts to train and promote 
more black oEfcers and to give them desirable assignments, the Army 
as a whale practiced fairly extreme disermination against black affi- 
cers during those decades. Under the circumstances, the service of 
blarkr in the officer corps was of little or no value to themselves or to 
the black population in general. 

The book is organized in eight chapters, pmvlding a chronological 
description of some of the experiences of black A n y  officers during 
the decades covered. The establishment of a black officers' training 
camp at Fort Des Moines, Iowa, during World War I, was the b e g h  
ning of the modern participation of blacks in the A m f s  officer corps. 
Experiences of black officers in France and after the u-ar are de- 
Jcribed, together with the polieiea and attitudes of the white officers 
and civilians who controlled the War Department. Extensive quotation 
from letters, internal memoranda, official reports, and the like, show 
clearly the lack of confidence of the white hierarehy in blark officers, 
which led to denial of opportunities to the officers to pmve their com- 
petence and efficiency in meaningful rays.  
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For the canrenience of readers, the book offers a table of contents, 
table of abbreviations, bibliography, and mdea. The text is heavily 
footnoted, and notes a x  collected at the ends of the chapters. Three 
appendices set forth various official documents concerning the traininf 
of black officers and the organization of the 52d Division. a black unit. 

The author, Gerald W Patton, 1% an amstant professor of hiitmy 
and assiltant dean at the Graduate School of Arts and Sciences, Waah- 
ington Unirerait>. St. Lauh. Yissauri. The book is Number 62 m the 
Greenwood Press series entitled "Contributions m Afro-herean  and 
Afrsan Studies." 

26. Pittsburgh, University of, School of Law, J o i m a i  of Laic avd 
burgh, Pa.: Univ. of Pittsburgh School of L a y  1581, 
ed twice yearly. Pages: vi, 166 (vel. 1, 1981). Price. 

$5 00 per year, S5.00 for jingle copies. Publisher's address Busmesa 
Manager, Journal of Law and Commerce. Cni\erafy of Pittsburgh 
%hod of Law, 3900 Forbes A r e . ,  Pittsburgh, PA 15260. 

This neiv perlodical states that its goal is"to become acentral forum 
for scholarship elaborating or elarifying commercial law as it now ex- 
ists and is likely to develop. The editors state that they "will steer a 
course beheen  the practical and the theoretral, addressing issues 
that the practiemg commerical lawyer is likely to encounter ' I  The first 
issue UPS financed by grants from six Pittsburgh law fms.  

The opening ieaue presents a s)mpiium on commercial impractica- 
bility, consisting of three articles on the subject. The articles were pre- 
pared by Professor E ,  Allan Farnsxorrh of Columbia Unirersit? 
School of Lair., Richard W. Duesenberg. a senior executive of the 
Montsanto Cornpan). and Dean John E .  Murray, Jr.,  of the University 
of Plrtsburgh School of Law. The a>mponum 18 followed by an article 
on sellers' rights by Professor D.  E. Murray of the Vnmrereity of Xi- 
ami School of Law. Four student notes and comments on  commercial 
lair and taxation complete the lasue. 

The appearance 07 foma t  of the new Journal 1s generally svnilar to 
that of other law revieiv8. Titles of amcles are listed on the outside of 
the front corer. Faculty members and student editors ase listed be- 
tween the title page and the table of contents. Articles are copiously 
footnoted, and the notes are presented at the bottoms of the pages to 
which they peltam. The page size LB approximately 6"2 mches by 10 
mchee with osmted matter on an area measurine 4-J/a inches bv 6 
mehea. The editor-mi.hief for the fwst issue was Rosemav Carroll. 
She was succeeded by Thomas K. H?att 
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27. Rhodes, Lawrence J., Treotmg and Assessirig the Chmnirally 
Mentally Ill The Pioneering Research of Gordon L. Paul (DHHS 
Publication No. (ADXI) 81-1100). Rockrille, Maryland Kational Insti- 
tute of Mental Health, 1981. Pages: vi, 65. Statistleal tables, figures, 
bibliography. Fublisheis address: Kational Clearinghouse for Mental 
Health Information, Katianal Institute of Mental Health, Roam 11.421, 
5600 Fishers Lane. Rockrille, MD 20857. 

The chronically mentally ill an the sa-called "hopeless" cases, people 
who seemingly cannot swvive outside a mental hospital. They general- 
ly receive little or na therapy or rehabilitative training, because they 
are considered untreatable. The boklet  here noted describes the re- 
search and conclusions of Gordon L. P 
tradict this gloomy v m v .  Dr. Paul is a 
feasor in the psychology department at 
Texas. For appmximately serenteen years, he has studied chronically 
mentally dl patients intensively, and has published many articles on 
their treatment. 

Dr. Paul has concluded that, through continuous, frequent interac- 
tion uith normal people, chronically mentally ill patient8 can learn to 
orercome their problems m whole or in large pa r t  Further, they can 
leave mental hospitals, sometimes to live semi-independent lives uith 
other people, or eren to be completely self-sufkkient. Therapeutic dmg  
use can be substantially reduced or eliminated far these patients. 
Moreover, the traimng suff member8 need not all be psychiatrists or 
psychologists; most need only be high school graduates. Patients who 
completed Dr. Paul's ''wxial training" program were able to leave men- 
tal hospitals at a much higher rate, and to stay out longer (or indefi- 
nitely) than patients in other types of treatment programs. 

For the assistance of readers, the work offers an explanatory fore- 
irard, a table of contents, various figures and statistical tables, and an 
extensive bibliography. The author, Lawrence J .  Rhodes,  Ph.D., is a 
staff Science uriter for the Satianal Institute afblental Health. 

The work here noted is one of a serie8 of Sational Institute of Men- 
tal Health Science Reports. The S I M H ,  with headquarters a t  
Rockville, Y a ~ l a n d ,  is pan of the Alcohol, Drug Abuse, and Mental 
Health Administration, of the Public Health Service, within the U.S. 
Department af Health and Human Services. The Publie Health Service 
1s one of the seven federal uniformed .%cervices. 

28. Rogan. Helen, Mized Company. Women in the Modem A m p .  
New York, N.Y.: G.P. Putnam's Sons, 1981. Pages: 333. Price: $14.96. 
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Bibliography. Publishel's address: G.P. Putnam's Sans, 200 Madisan 
Ave., Sex York, K.Y. 10016. 

Women have served in the American a m y  for many years. Hoa-  
ever, durmg the past decade they hale donned the unifom m fu 
greater numbers than ever before, and they have served m many more 
specialties, both a6 officers and as enlisted persons. than was possible 
a few years ago This development has k e n  exrremely controversial 
and has received intenw publicity. In the book here noted, a journalist 
provides a close look at women in today's A m y ,  at their experiences, 
problems. and achiewmenta, and at the atritudes and actions of men 
toward them. 

The book is organized in fourteen chapters. .in mtroductoq chapter 
presents the various a r p e n t s  commonly raised agamst giving w m -  
en any important duties in the A m y .  Thereafter, the author deals 
with militap- women in a variet3- of settings. Considerable space 1s yn-  
en to basic traming at Fort McClellan, Alabama, where the author 
spent several weeks. Accounts of women in militav histaq,  both 
American and foreign, are provided. One chapter is devoted to the 
women at Weat P a m  and the special problems rhey have faced there. 
The question of nomen in combat receives considerable attention to- 
ward the end of the book. One chapter is devoted to the experience3 of 
A m y  nwses who became Japanese prisoners of war after the fall of 
Comegidor ~n Worid War 11. 

The author skillfully integraree quotations from her many interviews 
and comersations. Written m an almost conversational style, the b o k  
1s emmently readable and mores at a fast pare. The book offers a table 
of contents and a selected bibliography. There are no footnotes. The 
source material used IS chiefly canveersations of the author with the 
men and women she mterwwed. 

The author, Helen Rogan, has written for The .'ieic York Times 
Book Recieii and many other periodicals. She has been an associate 
editor of H a r p e r ' s .  A native of Scotland, she \%-as educated a t  
Cambridge University, England, and presently hres in New York. 
She travelled throughout the United States to collect the miomation 
presented in the book here noted. 

29. Smith, George P., 11, Genetus, Efhies ,  a d  the La&'. Gaithers- 
burg. Maryland: Associated Faculty Press, Inc., 1981. Pages: xii, 241. 
Prse:  $28.50, hardcover; $18.60, paperback. Ten appendices: table of 
cases cited; mdex. Exclusive distributor: Univeway Publications of 
America Inc., 44 North Market Street, Frederick. MD 21701. 
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With the rapid advances a i  recent years in the medical and biological 
sciences, especially as they pertain to human reproduction, lawyers 
and others will increasingly have to grapple with questions raised by 
the practical application of such scientific developments to human be- 
ings UI hospitals and elsewhere. The work here noted deals with two 
topics in this area: sterilization and consent thereto, and the rosalled 
"wrongful birth" action for pre-natal injuries suffered by a fetus. The 
author, a professor at the Catholic University %hod of Law, WaPh- 
ingtton, D.C., reviews at length the case law and s t a tn t e  gavemmg 
both sterilization and pre-natal injuries in rariaus states and the Fed- 
eral junsdiction. 

The bok is organized in nme chapters. After an intmductoly chap 
ter on changing  value^ and pereeptians, the author discusses the poasi- 
bilitiea of implementing a "negative eugenics" program to  prevent pro- 
duction of children x i th  hereditmy defects. A chapter on problems of 
informed consent follows, focusing on sterilization, human experimen- 
tation, and the like Chapter 4 distinwishes "wrongful life" (based on 
failure of birth control m e a w e s  or sterilization) from "wrongful 
birth," and discusses the passibilities ofrecovery in tort. The next sev- 
eral chapters discuss a pmgram for"positive eugenics" (artifical insem- 
ination and related techniques) and the legal, scientific, and ethical un- 
plications of such a program. The work closes  with a chapter 
presenting the Roman Catholic, Protestant, and JeiTieh religious views 
eoncermng the scientific developments discussed in the earlier 
chapters. 

For the convenience of the reader, this work offera a detailed table 
of contents and an explanatory introduction. The text is very hewily 
footnoted. The authot's conclusions are summarized after the ninth 
chapter. Ten appendices set forth the texts of various model laws and 
seta of standards proposed by various organizations mrking to protect 
the rights of the retarded and others. A table of cases cited fallows. 
The book closes with a subject-matter index. 

The author, George P. Smith, 11, received his B.S. and J.D degrees 
Blaomington, Indiana, and his LL.11. from 

Columbia University %hod of Law. He has held a variety of fe l low 
ships and other academic posts, and has published many !<-\arks and lee- 
tured frequently an legal medsme. 

30. Steiner, Gilbert Y., The Futiiity sf Family Poliey. Washingon, 
D.C.: The Brookinpa Institution, 1981. Pages. k, 221. Price: $15.96, 
hardcover; 95.95, paperback. Index. Publishel's address: Director af 
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Publications, The Brookings Institution, 1775 Yaasaehusetta Bve., 
N.W., Washington. D.C. 20036. 

The mportanee of the American famil>- is often mentioned in social 
commentaq and political rhetoric. Frequently such mention IS nega- 
tire rn tone, ad when the alleged decline of the fmi ly ,  abdication of pa- 
rental responsibility, and so forth, are bewailed. Dwmg the admhis- 
tration of President Carter, 1977-1981, an attempt was made m 
government circles to dewlap a fmily policy, a set of guidelines and 
programs to preserve and strengthen the .Imerican family. Laudable 
a i  such an aim may be, the author of the work here noted concludes 
that mplementation of family policy by porernment is largely impoesi- 
ble as a practical matter. 

Family palicy, pmperly understood, should cover a wide variety of 
problems, such as dimree, child abuse, adolescent pregnancy, abortion 
and birth control, child care programs for working mothers, aid to de- 
pendent children, runaway children, adoption, child support by absent 
fathers, and 10 on. To list the problems afflicting the family E to see 
that no one policy can reasonably be expected to encompass the en t r e  
spectrum of family needs. A more realistic approach is to attack specif- 
ic pmblema. Small achievements may be attainable where large ones 
are not, and small achievements are better than no achievements. 

The book is organized m three paits, with seven chapters. The first 
part introducer the theme of f m d y  policy as a ir-hole, with its recent 
history. Part ' h o  considers some of the specific pmblema. related and 
unrelated, that fall within the scope of family policy as defmed by the 
Carter Administration. The th rd  and last part examines the erperi- 
ence of European governments with family policy. and discusses the 
problems and frustrations to be expected in dereloping and applymg 
any family policy in practice. 

The author, Gilbert Y. Sterner, is a senior fellow rn the Brookings 
Garemmental Studies program, w t h  several previous publication8 to 
his credit. The Brookings Institution deecnbea itself as "an independ- 
ent organization devoted to nonpartisan research, education, and pub- 
Ileation m economics, government,. foreign policy, and the wcial 3 ~ 1 -  
ences generally." I t s  purposes are declared to be "to aid in the 
development of sound public pulicies and to promote public under- 
standing of issues of national importance." 

31. Stockholm International Peace Research Institute, World Anna- 
m n t s  and Duomam*n,t .  SIPRl Yenrbook 1981. London, U.K.: 
Taylor & Francis, Ltd., 1981. Pages: xa\ii, 518. Price US $60.00 or 
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UK pounds 19.50. Address of US. distributor: Oelgeschlager, Gunn & 
Hain, he . ,  1278 Massachusetts Ave., Harvard Square, Cambridge, 
MA 02138. Publishel's address: Stockholm International Peace Re- 
search Institute, Bergshamra, s-171 73 Salna, Sweden. 

This annual publication is the twelfth in a series of SIPRI year- 
books. It provides a description of changes in the arsenals of the 
world's nations during 1980, and an analysis oftrends in the worldwide 
arms race. All types of military weapons technology, production, mar- 
keting, and deployment are exammed. Attention is focused alw on ef- 
forts to halt or at least slow the pace of the am8 race and of nuclear 
proliferation. Much space is devoted to the United States, the Saviet 
Union, and other major powers. International negotiations and agree. 
mente affecting a m s  control, especially the Nuclear Son-Pmliferation 
Treaty and the SALT documents, are examined. 

The book is organized m eighteen chapters, following a long intro- 
duction which states SIPRI's pessimistic assessment of arms control 
efforts. The chapcers are grouped in three pans. Part I, "The 1970s, 
developments of the pazt decade," provides statistics shoning world- 
wide military expenditures and production of and trade in conventional 
rreapns. The evolution of military technology and deterrence strate- 
gy, and the p w t h  of military use of outer spare are also detailed. The 
picture presented 18 of an explosmn of arms production and distribu- 
tion throughout the world. 

The second pan,  "Developments in world armaments rn 1980," c o r -  
ers much the same list of topics as Part I, restricted t o  one year. Part 
111, "Developments in ams control in 1980," focuses on international 
agreements and conferences. The second Non-Pmliferation Treaty Re- 
view Conference i8 the subject of one chapter. Others discuss United 
Nations activities, implementation of various multilateral -8 control 
agreements, the SALT agreements and negotiations, the new conren- 
tion and protocols prohibiting inhumane and indiscriminate weapons, 
and a European conference held at Madrid, 

Reader aids mclude a detailed table of contents and an explanatoq 
introduction. Extensive charts and statistical tables are provided, with 
Some illustrations as well. Several chapters are supplemented by ap 
pendices. Many footnotes are provided, and are collected together at 
the ends of  the  chapters. A list of errors and an index close the 
volume. 

The Stockholm International Peace Research Institute describes it- 
self as "an independent institute for research into problems of peace 

169 



MILIT.%RY LAW REVIEW [VOL. 9.5 

and conilict, especially thoae of disarmament and arms regulation." It 
is financed by the Swedish Parliament, and was established in 1966. 
The staff and governing organs of the Institute are international in 
membership. The present director, or chief exemtire officer, 1s Dr. 
Frank Barnaby. Many SIPRI publications hare been noted or re- 
viewed, in the Military Lazc Review. Most recently, the Yearbook for 
1980 was noted at 92 Mil. L. Rer. 181-183 (spring 1981). 



19821 INDEX 

INDEX 

NOTE TO READERS 

With this issue, the Military Law Reuzew 1s diseontinumg the prac- 
tice of including an index in each volume. The Review is returning to 
its earlier practice of pmviding an annual index, covering writings in 
the fow volumes issued during one calendar year. 

As an mterim measure, a cumulative index will be included m 
volume 96 (spring 19821, nhich will cnrer volumes 92 thmugh 96, To 
re-initiate annual indexing, a cumulative index IS planned for volume 
98 (fall 1982). 

For further information about Renzew indexing, please see page ii, 
at the beginning of this volume. 
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