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PROFESSIONAL WRITING AWARD FOR 1982 

by Captain Stephen J. Kaczynski 

I. INTRODUCTION 
Each year, the Alumni Association of The Judge Advocate Gener- 

al's School, US. Army, Charlottesville. Virginia, presents an award 
to the author of the best article published in theMilitaryLaw Review 
during the previous calendar year. The purposes of the award are to 
recognize outstanding scholarly achievements in military legal writ- 
ing and to encourage further writing. 

The award was first given for an article published in 1963, in the 
sixth year of the Review's existence. The award consists of a citation 
signed by The Judge Advocate General and an engraved plaque. 
Selection of a winning article is based upon the article'susefulness to 
judge advoctes In the field, its longterm value as an addition to 
military legal literature, and the qualityof its writing, organization, 
analysis, and research. 

11. THE AWARD FOR 1982 
The award for 1982 was presented to Major Eugene R. Sullivan, 

JAGC. USAR, for his article entitled, "Procurement Fraud: An 
Unused Weapon." This article wab published in volume 95, the win- 
ter 1982 issue of the Military Law Revaew. Major Sullivan, Deputy 
General Counsel for the Department of the Air Force, is an Individ- 
ual Mobilization Augmentee to the Office of the Staff Judge Advo- 
cate, U S  Military Academy, West Point, New York. 

In his award-winning article, Major Sullivan highlights the power 
of the federal government to void contacts found by the President or, 
upon delegation, the head Of any executive department or Sgency to 
have beentainted bybriberyorconflict-of-interest for which acrimi- 
nal conviction has been returned. After surveyingthe fraud problem 
and the powers and administrative processes availableto the federal 
government, Major Sullivan proposes a pilot program to exercise 
this statutory authority. I t  should be noted that the program pro. 
posed has yielded an Executive Order from the President im- 
plementing those antifraud provisions government-wide. Major 
Sullivsn's proposal has had a major impact upon the operatianafthe 
executive branch in the highly visible area of procurement fraud. 

1 
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111. CONCLUSION 
The award for 1982 is the twentieth presented since the Alumni 

Association Professional Writing Award was initiated and only the 
second awarded to a reservist who was not on active duty at the time 
the article was written. Major Sullivan's article thus represents a 
unique interest In buildingthefundofusefullegal knowledgeavaila- 
ble to the military legal community. 

With deep satisfcation, the Mibtary Law Reviett congratulates 
Major Sullivan on his achievement. His excellent work has helped 
earn the respect of the military legal community far the Rewew, The 
Judge Advocate General's School, and the Judge Advocate General's 
Corps. 

2 



LEGAL ASSISTANCE SYMPOSIUM: 
AN INTRODUCTION" 

Each year. in the Judge Advocateofficer Graduatecourse, career 
judge advocates produce aweaithaf written material concerningthe 
vmious aspects of the military practice of law. A great deal of this 
work is pubiished in the professional journals preparedatThe Judge 
Advocate General's School and provides valuable insights and gui- 
dance for the practicing military attorney. For that reason, the 
Grsduate Course students comprise the "think tank of the JAG 
Corps." 

In this issue of the Military Law Review are several articles con- 
cerning legal assistance topic8 prepared by members of the 3151 
Judge Advocate Officer Graduate Course and selected for publica- 
tion by the Administrative and Civil Law Division of The Judge 
Advocate General's School. The delivery of effective legal assistance 
to the service member has been decreed by The Judge Advocate 
General to be a top priority mission of the Corps. Ta familiarize the 
judge advocate with several aspects of that mission. this volume 
discusses various issues which impact significantlyon the praeticeof 
law in the legal assistance field. 

Section I i~ concerned with topics in the area of family law. The 
formation of the marital relationship and the regulators strictures 
placed upon it in overseas commands are discussed in the lead arti- 
cle. Thereafter, issue8 surrounding the dissolution of the marriage 
and the attendant concerns of the division of property rights. spousal 
and child support, andchiid custody are probed, withspecialempha- 
sis on recent Statutory and judicial developments in the law. Finally. 
the legal rights and relations of those autside the traditional family 
unit. the illegitimate child, the unwed father, and the nopmarital  
cohabitants are discussed. 

Section I1 deals with issues of concern to the military taxpayer. 
Austerity measures in state and federal budgets have required 
governmental entities to maximize the collection of tax doliars. The 
pay and allowances of service members are,  perhaps now more than 
ever, prime candidates for fiscal scrutiny. The first article evaluates 
an initially successful attempt by a state to indirectly tax a nanresi- 
dent service member's military income. The degree to which this 

*The opinionn and conclusions expressed in this introduction and in each of the 
articles which comprise this Symposium am those of the authors and donotneceasar- 
11" cemesent thevieweof The Judne Advacate GeneraPsSehaol. the Deosrtmentafthe 
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action may r u n  afoul of the Soldiers' and Sailors' Civil Relief Act i s  
studied. Whether a recent Internal Revenue Service ruling will 
impact upon the deductibility of mortgage interest funded by tax- 
exempt allowances is discussed in the second article. Finally, the 
application of section 2603(b) of the Internal Revenue Code tagifts in  
trust of nonincome-producing property is considered in the final 
article of the section. 

Property law issues are discussed in Section 111. Whether a iand- 
lord may evict or otherwise penalize a tenant for hisor her insistence 
upan rights guaranteed by lease or  laic i s  the subject of the first 
article. The extentto which the recenrlydeveioped implied warranty 
of habitability applies to a subsequent purchaser of real property IS 
studied in the other article of the section. 

The Soldiera'and Sailors' Civil Relief Act. already noted in Section 
11, i s  evaluated in its procedural aspects in Section IT. Those provi- 
sions of the Act which delay the resolution of a standing dispute. the 
tolling of statutes of limitations and staying of commenced lawsuits, 
are discussed. Especially highlighted is haw the application of the 
Act's provisions may have outrun the Act's original purpose and 
exceeded the congressional intent behind it. 

Finally, Section 1' contains an article which concerns an area in 
which international and domestic law intersect, the rights, status, 
and duties of the dual national. This article, especially relevant for 
the legal assistance officer who must counsel the foreign.national 
spouse of an American Service member, details the protections 
afforded the dual national under the l a w  of bath countries to which 
the individual may o w e  allegience. 

The Editor wishes to express his appreciation to Major Paul F .  
Hil l ,  USAR, Individual Mobilization Augmentee to The Judge 
Advocate General's School, for his assistance in preparing this 13we. 
The organization of the volume is largely his handiwork 

STEPHEN J. KACZYNSKI 
Captain, JAGC, U.S. Ar 
Editor, .Militari Law R 
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SECTION I 
FAMILY LAW 

MILITARY CONSTRAIXTS UPOX MARRIAGES 
O F  SERVICE MEMBERS OVERSEAS, 

OR, 
IF THE ARMY HAD WANTED YOU TO HAVE A 

W I F E . .  , 

by Captain Ross W .  Branstetterl 

Every year, thousands of American service personnel marry 
while stationed in foreign countries. As many as one out  of every 
se\en single U.S soldiers stationed in the Republic of Korea, for 
example. marries a Korean national during a tour ~n that country.1 
Such cross-cultural marriages are plagued by a high incidence of 
psychological disorders, extreme financial difficulties and domestic 
violence These grave personal problems often carry over to the 
service member's job. Additionally, up to 80 percent of Korean- 
American marriages end in divorce within the first two years.2 The 
Army has an undeniable interest in the morale af its soldiers. espe- 
cially when personal difficulties degrade duty performance and 
draw resources from the defense mission. 

* J v d e e  Adiacate GeneraYrCorps, United States A m y .  Currentls asiipnedfathe 
Office af the Staff Judge Advocate I Corps and Fort Lewis, Fort Lewa, Rashlnmn 
Formerly completed 3lstJudge Adrocate Offleer Graduate Course, 1982.83 asmgned 
t o  Headquartera. 8th T.S.Aim?. 1980-82.TriaiCaunsei, Legal AlsijfsncpOffieer 1st 
Cavalry Dli 'mon Fort Hood. Texar. 1978-80: Field Artdlery Platoon Leader. 4th 
Infanlrr Division Ihlechanizedl Fort Carson. Colarada 1973-76. J D., Pepperdm 
Unwersits. 1978, B.A. California Stet. L'nlver9% Fullerton. 1970 Member af the 
bar of the state of \ ? m e s o t s  

1Eiehth Personnel Commandletter 16hlar. 1982 rubirrt. I n n l i r a t i n n i f n r P ~ r r n i ~ .  

5 
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I n  protecting this interest. the armed farces require that every 
service member. regardless of grade. gain command approral 
before marrying overseas. The process of requesting permission to 
marr) i s  lengthy and intrusive: sometimes, permiasion i s  denied. 
Critics insist that members of the armed farces have the right to 
marry the person of their choice, without military Interference. even 
i f  to do so 1s a mistake which will long be ~ g r e t t e d . ~  

This article ~1-111 discuss how the Army got into the busines of 
''approving" marriages. how the present Army system works, what 
some of the problems are. and what improvements could readilj be 
made in the procedures. 

I. THE HISTORY O F  MILITARY CONTROL OF 
MARRIAGES 

The potential of conflict between the demands of military service 
and the obligations of married life has long been of concern to the 
military; hence, the enduring expression, "If the Army wanted you to 
have a wife they [sic] would have issued you one." 

As early as the past-Civil War era, The Judge Adrocate Generaiof 
the Army was asked if Lt i v a ~  permissible for commanders to prevent 
their soldiers from marrying. This question came a t  a time when. in 
European armies, soldiers were forbidden to marry and were pun. 
ished for doing so and, in the United States. only unmarried men 
could enlist Additionally, this was a period in which large numbers 
of U.S soldiers were stationed in  remote and hostile westernterrito- 
r ~ s .  Despite these facts and the burdens created by noncombatant 
dependents, The Judge Adrocate General declared that command- 
ers could not prohibit soldiers from taking wives.4 

member and t h e  commander C B ~  be faced w r h  increared abwqteemn 
Inefficient\ A\\ OL beha\ioral problems and poor retenlion 

The "studies" I i ic l  referred t o  concerning Korean-American divorces appear3 t o  ha! e 
been a single report from Fort k r l s  Washingran See D Moon. Reserie  Chaplain 
Study of Problemi of Korean Wives 119761 

'Jones. The Rrahlfo .Mor,s Amtrd Forces h in i lo imi , i  10 Pam L 0 357119771 
41" 1879 T t e  judpe Adiocate General said 

A m.lnsru commander anthorned to  manror  rafuseoasierar flir1ou.h~ 

6 
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The right to marry was not without some limitations even a t tha t  
time In 1888, the United States Supreme Court characterized ma? 
riage as "the most important relation in life" which had "more to do 
with the morals and civilization of a people than any other institu- 
tion." However, the Court went on  to recognize that the marriage 
relationship had "a lw~ys  been subject to the control of the 
Legislature ''j 

By the time American forces girded for the Great War of 1917, 
marriages of service members were prohibited in two situations 
First .  for a time. members of the Army Surse Corps were not 
permitted to marry. Those nha  did marry were dishonorably dis- 
charged.8 Second, male Service members, who weregenerally free to 
marry as they saw fit, could, it they knowingly married a prostitute, 
be punished under Article of War 96 for conduct which tended to 
bring discredit upon the armed forces? 

In 1923, the Supreme Court held that the canstitutionai prohibi- 
tion againat deprivation of "life, liberty, or property without due 
process of law" included within its scope "liberty" interests such as 
the right of the individual "to marry, TO establish a home and bring 
up children."? The Court also held that thedue processclause limited 
the power of the state. during time of peace, to interfere with the 
exercise of such right. 

Be t~~ i . eenWor ldBar IandBor ldRar I1 , ag rea tmanymemberso f  
the American armed forces were stationed and married in foreign 
countries. Many of the alien brides were not eligible far immigration 
to the United States. If they were successful in entering the United 

offieerr, whi lemthessr i ice  So held that under eairtinglaw a m l l i I ~ r y  
commander could have no authority to prohibjt soldiers. while in hm 
command, from marrying and that the Contiacting of mamiage by a 
soldier (althovph his commander had forbidden him or refused him 
permmmn. to marry) eavld not properly be held IY eonstnute a military 
offense. 

Command VA2a. Digest of Opinions of The Judge Advocate General of the Army - 
1912 i19171 

Iwiynard v. Hd1, 125 E S 190 (18881. This was an action contesting the (late's 
It a divorce 
:ell. The Kamsn's Army Corm 110 119141 

... 
paver to  gra, 

%I Treadu 
'C 11. No 121330 (1918J, i d r d  82 Stc.  i54!68J Digest of Opinioni of The Judge 

Adweate General of the Army - 1912-1940 (1943) 
'hlegerv Nebraska,262U S 390,399(19231, w s s a c a ~ e l n w h i e h a  teacher had been 

criminally prosecuted for teaching German to  a m d e n t  in r io latmn ai B Sebraska 
iiarureforbidding i n ~ f r ~ m 1 0 n 0 f w ~ n 8  children in an) IanruareexeeprEnel ish The 
Court appreemted rhsf ''unfortunate experiences during the late w r .  and aveimon 
tau ard e i w  characterntic of truculent adversarm" influenced the leninlature. bur 
held the stace had exceeded ~ t n  poaer The e o n v i e f i ~ n  was rereried. 

7 
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States. their marriages were mmetimes declared void by State laws 
which forbade marriages of person8 of different races. Often, the 
unions with persons of markedly different national and racial back- 
grounds were opposed by the soldier's family and friends * 

In this emotional and political climate, military restraints on mar- 
riages were further expanded; ail soldiers, male and female. were 
required to have their regimental commander's approval before 
marrying.'< The Judge Advocate General of the Army reversed prror 
opinions and asserted that such a requirement was lawful where 
necessary to promote military efficiency." The penaltyfor marrying 
in violation of Army regulation was denial of reenlistment in mil- 
itary service. 

During World War 11. the Supreme Court declared that marriage 
was one of the "basic civil rights of man."'n Hawerer, this declaration 
had no impact upon the restrictions of marriages of men and women 
in military uniform. Prior Army permission was stili required in  
overseas commands. 

Despite the obstacles presented by World War I1 marriages con- 
straints. service members married by the tens of thousands. When 
the GIs returned to America, public opinion demanded they be 
allowed to bring their foreign spouses and children with them. Can- 
gress responded and the "war brides" were granted special entry 
permission i n  1946.lS During the three year life of that act. nearly 
96,000 wives, husbands, and minor children af Service personnel 
entered the United States." Additionalir. in 1946. the Fiancees Act 
was passed. This Act permitted the admission of more than 5,000 
intended spouses before it expired in  1984.L5 

Uoner, 8 w r a  note 3 a! 360 
l o L S  Dep'tof 4 m w R e g  No 615-36011936l;U.S D e p ' t o f i r m i  Reg No 600 i 6 0  

' S h e  Judge Adsocare General of rhe .Arm> iald 
(1939). 

rffecfl a d d  be iubiect  10 no legal objection Ta the extent r h i t  prior 
opiniansaf!hisofficeexprebiaeontiar?r~en. the> are herebb overruled 

SPJGA 291.1. 1 June 1912. r i frd i n  Johns m m o  note 3 at 361 

'as Rep KO 1616, 81st Cang 1st Bess ,1948) 
I1GI Fiancees Act of 1946, Pub L No 79-a i l  60 Stat 339(1916). S Rep Yo 1515. 

Blsf Cong 1st Seis (19481 

8 
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The Koreanconfiictsaw continuationofthebraadmandate that all 
U.S. soldiers in foreign service must have commandapproval before 
marrying. In the early stages of the hostilities, the military require- 
ment was averahadowed by an American immigration lam which 
made no provision far Asian wives of U.S. service members. Com- 
manders wereaware that American immigration law made it nearly 
impossible for GIs to take their alienspouses totheunited States. As 
a consequence, military leaders generally made it very difficult to 
secure approval of requests for permission to m a r r y  Those soldiers 
who surmounted command obstacles were faced with the heartache 
af leaving their new spouses behind, frequentiy in countries where 
their brides were ostracized and abandoned by their families 
because O f  marriage to American "foreigners.":6 

In 1962, President Truman urged congressional passage of a new 
law which would"remove racial barriers againstAslans."lr Partly as 
a result of the President's intervention. the liberal Immigration and 
Nationality Act of 1952 came into being and gave continued pre- 
ferred statu8 to wives, husbands, and chiidren of members of the 
U.S. armed forces. At this time the military approval requirements 
shifted toward the present focus on immigration cancerns. 

In  LTiizted States 8. S o t i o n .  the Court af Military Appeals held in  
1958 that an arbitrary six-month waitingperiod, required as a p a r t  
of the processing far requests for Navy permission to marry in the 
Philippines, was an "unreasonable interference" with the"freeexer- 
cise of a serviceman's right to marry the woman of his choice."'e The 
court further held that the prosecution and imprisonment of Seaman 
Nation for marrying without his commander's permission must be 
set aside because the Xavy marriage instruction, as applied to the 
accused. was not lawful. However. the court did not say that all 
military restrictions upan marriages of service members would be 
unlawful. 

1%'er gennrralfi( J Mmhner,  Sayonara 11953) 
'.Truman. Immigration Bill Veta. 1952 L S Code Cons & Ad Xeur 921 926 
"9 C hl A 724. 727 26 C.M R. 504. 507 I19581 In this case theaceused hadsought 

permission from his commander to marry while atationed In thePhilippines Sntion 
submitted the ~ p p m p r i s t e  documentation but It was not forxsrded to the com- 
mander The paperwork may hare been incamplete.thouzh thisis not clear from the 
record The Navy rsgu la i i~n  mandated thatthe commander m u l d  i n  mosfcaie;. fake 
no approi,al 01 dmappmal  action until six months had passed since the date of rho 
o r l ~ l n a l  application The accused waited SIX monthsand threedays from thetime he 
submitted his written request then hemarriedriithoutcommand a p ~ r o i a l  Forth19 
offense Nation was convicted and ienteneed to a bad-conduct discharge partial 
farfeltures. cmfmemenf at hard labor f o r m  monthsand reduetian fo~eaman recruit 
The C o u r t  of Yilitarg Appeals rewried the eanrict ion.  

9 
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In Cntted States II Whheelur. in 1961. another jailori~asprosecuted 
for marrying ~n the Philippines without complying with the same 
local Navy instruction Involved in .Vation This time. however. the 
military directive, which had been revised after the .Vation decision. 
was upheld. The Court O f  Military Appeals found that "a military 
commander may, at least in foreign areas. impose reasonable restric- 
tions an the right of military personnel of his command to marry."1e 

In the 1966 case of Loving b .  f i i g i i i i a ,  the U.S. Supreme Court 
held unconstitutional a state criminal statute prohibiting interracial 
marriage. Since marriage is a "fundamental" right. the state could 
not restrict the right to marry for less than compelling r e a ~ o n ~ 2 :  
L o r i ~ g  clearly indicated that any governmental interference to the 
right to marry would be subject to strict judicial Scrutiny and could 
be justified only be a finding that the infringement was the least 
mtrusire method of protecting a compelling government interest. 

The military requirement that commander's approve marriages 
of sen ice  members in oversea8 areas remained unchanged. In  the 
1978 case of L k i t e d  States i. Parker. the Kavy Court of Military 
Reriea considered the iamiliar case of a sailor who married in the 
Philippines without compliance with the marriage approval proce- 
dures required b) local Nary instruction. Following IV/ke/er, ihe 
Navy court found the constraints upon marriage "a ianfui and rea- 
sonalbie exercise of command authority ''? 

Also in 19i8.  the United States Supreme Court rendered its deci- 
sion in Zabioeki L'. Reditail. Therein. the majority of the Courtstruck 

10 
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down a state law which required court permission for marriages 
where a party had minor children who were not in his custody and 
whom he was required tosupport byorderofacourt.Themajorityof 
the court reaffirmed the fundamental character of the right to 
marry, but also declared that not "every State regulation which 
relates in any way to the incidents of marriage must be subject to 
rigorous scrutiny."2z 

Zabloeki is, in some respects, a retreat from Loving. The Zabloeki 
standards Seemsto be oneofstrict scrutiny far governmentmeasures 
which substantially interiere with the right to marry, but same, as 
yet unidentified, less rigorous test for government actions which m e  
less intrusive. This is the uncertain point a t  which analysis of mil- 
itary constraints upon marriages of mrvice members overseas must 
stand. 

THE PRESENT MILITARY SYSTEM 
The cument r e g d a m y  basis for military constraints upon mar- 

riages in overseas areas is a single joint-service directive applied to 
members of the Army, Air Force, S a w ,  and Marine C0rps.~3 The 
two.fald purpose of this regulation i s  to  protect aliens and U.S. 
citizens irom the "possible disastrous effects of an impetuous mar- 
riage entered into without appreciation of its implications and obli- 

'1Zablaeki 5 Redhail 434 U S 374 386 11978) The c o n c u m m  oolnlon of Justice 

B legal marriage" I d  at 393, 394 !Stewart, J ,  c o n t u m n d .  

aarlimz B rational reist ionship test  Id .  m 407 IRehnqumr J ,  dirientinai 
Justlee Rehnqv i i t r a i  thesale dissenter andwould havevpheldthesrareJtarureby 

3 T  S~ Dep'r of Army Rep Sa 600-210 BKPERSISST [Bureau a iPe r ionne1  
Inrtructmn] 1752 1 I F R  [Air  Farce Reg I 211.18 Y C O  [Marine Corpi Order] 
1752.1C Personnel-General, \larriage1nOrersesCornmanda!lJune1978)[herainaf 
ter cited ai AR 600-2401 The39 eonitraints  re a130 applied 10 members a1 the Coast 
Guard in lome c l i e u m ~ l a n c ~ ~  See COMUSSAVPHILISST 1752 1K Marriage of 
.Actne D U I ~  Personnel Starianed in or Visiting the Philippiiei  para 3 a ! l  \lar 791 
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gationS''21 and to make such parties ''aware af the rights and 
restrictions imposed by the immigration l a w  ... ta assist in identify. 
ing and hopefully precluding the creation of U.S. military depend- 
ents noteligibleforimmigrationtotheUnitedStates~~hamayposea 
lagistical burden o n ,  and possible embarrassment to, the U.S. mil- 
itary service concerned 1'25 

Implementing these twin goals, the Army currently requires ihat 
all soldiers who desire to marry within the geographical boundaries 
of an overseas command gain the permission of the overseas com- 
mander.26 This requirement applies not only to personnel stationed 
in a foreign country. but also to those who are merely visiting the 
area in a temporary duty status or on lea\-e.l- 

In  the process of applying for perminnion to marry,  a service 
member must obtain or prepare a great deal of psperivork, inciud- 
mg: birth certificates; consent of parents, if approprmte; evidence of 
termination of any pervious marriages, medical examinations; proof 
of citizenship; an investigation of the background and character of 
the intended spouse; in many cases a statement of the financially 
capability of the service member to adequately support the intended 
spouse; and other documents required by the countrr in whmh the 
marriage i s  to take piace.28 

In addition to thesedocumentaryresuirements, anumberofcoun- 
seling sessions are specified before the soldier may be given permis- 
sion to marry. He or she IS required to be counseled by the unlt 
commander concerning the "financial and moral obligations tO pro- 

'6AR 600-210 para l a  
' ~ X R  600 210 para I b  U S  Dep'r of Arm?, Lepmlallie Liaison Fact Book for the 

97th C a n ~ r e s s  10-1 (1961) 
'BAR 600.240 para 1 U S  Dep't of Arm? Reg S o  608-61 Personal Affairs- 

Aool~csrion for Authorization to hlarn  Outside of the L'nired Sfsfei. m r a  3 il  Oct 
19781 [hereinafter cited a i  4 R  608-613 

2.XR 600-210 para 1 A R  608-61 para 2 US .Arm) E ~ r a p e  Reg So 632 10 
Regulated Acrir l l les of Members of the U S Farces D 0 D Components, and 

8m 25 (1 Apr 19771 [hereinafter cited 8.8 USAREUR Re# 632.101 
Y I O P C .  Supplement 1 IO AR 680-61 .4pplicarm for Axharlnafian to 
e of the United Stare2 para 2 (1 Dec 19791 [nerelnafter clted a? 

LSXREUR uppl 1 to  4R608 611 U S  Farces. KoreaRee So 600-210 \larrmpeIn 
Oversea; Commandi(Korea1. para 2 (16 \lar I 9 W  iberemafrer ci ted as LSFKReg  
600 2101 

"4R 600-210 para 15e XR 606-6 paras 5 ,  6a Addif.ana1 requirements are 
specified by Iocs1 regularlonr Sei e o  U S F K R e n  600.240 pars 6 COhlUSSAV- 
PHILISST I752 l K  para 5 T h e a p p e n d i c ~ r o f ~ S I R E U R S u p p l  l r aAR608-61~er  
a u r d : f f e r l n ~ i p r c l f ~  rewiremenfr for marriage fa natlonal3 of the Federal Republle 
a! Germani Ital\ the United Kingdom and the other na!ions of E u r o p e  
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States.s5 Commanders do have discretion, but are nor required. to 
approve applications even where the proposed foreign spouse may 
not be eligible for admission into the L'nited S ~ a t e s . 3 ~  In any event, 
the decision is final; there 1s no provision for appeal from a denial of 
permission to m a ~ r y . ~ ~  

Statiatics vary concerning the number of service memberssubject 
to these foreign marriage procedures. but it i s  illuminating to note 
that, during the years 1916 ta 1981 in the Republic of Korea alone. 
more than 20,000 applications for permission to marry were 

"'It should benotedtnarr 'nereIr  anapparentcanflief ~n rhe regu la ra r i  guidaneeon 
the ltsue of grounds for disappraial  Parseraoh l a  .AR600-210 stateithat 'approial 

and loca l  conditions" 

deniedrie abilici t o  
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m i t ~ a t e d . ~ ~  Of the 9,815 applicationsuhich were pursued tocomple- 
tion by the applicants, only five were den idso  The disapproval rate 
for that command is then only about five one hundredths of one 
percent. Further examination ofthe statisticsfor U.S. Forces, Korea 
indicates that 30 to 40 percent of the service members who begin the 
premarriage process change their minds before marrying.40 

There is no indication whether these service members withdrew 
their request due to counseling, the additional time to consider the 
marriage. or information disclosed during investigation of the 
intended spouse The significant number of withdrawals does imply 
that a large number of service members were spared a statistically- 
likely unpleasant marital experience. The high reconsideration rate 
also implies that U.S. Forces, Korea acquired many fewer noneam- 
batant dependents as a result of the premarriage procedures and 
thereby lessened the logistical and tactical burden that they aau ld  

v n n e d  States Forces Korea marriage approral proeemng Stafmtici 

lnt t toird Corrpletrd Dwopproi.rd lVithdior,z 
2,311 ____ ____ ____ 
3.161 _ _ ~ _  ____  _ _ ~ _  

0 1.176 (28%) 
0 1172 (32%) 

1.137 2,961 
3,717 2 545 
3289 2 0 4 8  3 1211 (38%) 

Y<Ol' 
1976 
1976 
1972 
1979 
1980 

Eighth .Army Piaiorf Xarrhal. Special Inremgatianr letter 1 Jan 82 iubieet 

Premarital Invistigaiiona Eighth Peraonnei Command letter 16 Mar 82. subject. 
Applications for Permission to Marry Overseas 

%'See "are 3s 9zp7a 
loid 
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have created *1 I t  should be noted that the statistics cannot show the 
number of soldiers who never even submitted applications because 
they were talked out  of it by concerned superiors as a result of 
mandatory command involvement. Additionalls, the number of ser- 
r ice members who,  because of counseling received ~n the program. 
are better equipped to cope wlth the unique stresses of transnational 
marriage and will be more effective soldiers as a consequence cannot 
be calculated. 

The experience of U S  Forces. Korea is not necessanh indieatire 
of similar trends ~n other ocerseas commands, but it is illustratiwof 
some aspects of Preeent Army premarriage procedures. 

111. SOME OF THE PROBLEMS 
Denial ofpermission io ninrry. The Supreme Court characterized 

the freedom to m a r r r  as "one of the vital personal rights"42 and 

A Logmcal Burden During 
1 camm1isarr Use 
2 Exchange use 
3 Housing 
4 Traniportatron 
5 Army Post Offlce w e  
6 Identiiication card 
7 Medical care 
8 Installatlo" aece3s 
9. Dependent Schooling 

5 Tactical Burden D u r l n ~  lies 

so, 

l e r  
ia, 
Yes 
1-0s 
Yes 
Y.S 

Ye? 
Yes 
Ye5 
Yes 
Yes 
Ye3 

1 Evacuation 
2.  Shelter 
3 Food 
4 Medical care 
5 Hoaraee potential 
6 L'S ~ o l i t i e a l  aspects 
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jealously guards this right against substantial government Interfer- 
ence unless the intrusion is supported by compelling intereets and is 
closely tailored to effectuate such ~nterests. '~ Yet the Army, before 
granting authorization to marry. requires a soldier to endure coun- 
seling, submit his or her personal life and that of his or her intended 
spouse to public scrutiny, permit physical examinations, and await 
the decision O f  the commander, which may be ta deny permission. 
without appeal. Arguably, the physical examinations and documen- 
tation requirements fall within the sphere of marriage-related mat- 
ters which have traditionally been subject to government control. 
Similarly, the requiredcaunseling i s  in manyrespectslikecommand 
infarmatian programs concerning venereal disease, drunk driving, 
or water safety. However, the facet of the premarriage procedures 
which permits unappealed denial of the right to marry Seems to be 
clearly contrary to the pronouncements of the Supreme Court. 

6 o t  all the Services adopt this position. The Navy. for example, 
despite its successful prosecutions in the Wheeler and Parker cases, 
does not authorize commanders ~n the Philippines to deny permis- 
sion to marry at the culmination of the application process. Once a 
 ailo or or marine completes the premarriage procedures, authoriza- 
tion to marry 1s required to "be given in a11 instances."" The Navy 
approach seems to be that the application process garners all the 
paperwork necessary to a valid marriage. provides the benefits of 
counneiing, and. where appropriate. forewarns B Service member 
that his or her intended spouse ma). be prevented from entering the 
United States. If the service member, after cansidering marriage for 
this length of time and receipt of all this Information. still wants to 
marry,  he or she will be permitted t0  do so. 

The Savy  scheme in the Philippines is remarkably, perhaps not 
accidentally. reminiscent of one aspect of Zabloeki L .  Redhail. The 
Stste statute struck down in Zabloeki. as originally introduced in the 
state legislature. was intended merely toestablish a procedurenher- 
eby persons with support obligations from prior marriages"cou1d be 
counseled before they entered into new marital relationships."'s 
State "[clourt permission to marry wan to be required, but appar. 
ently permission was automatically to be granted after counseling 
was ~ o m p l e t e d . " ~ ~  The implication in the majority opinion was that. 
if required counseling had been the goal of the statute eventually 
passed and the possibility of disapproval after counseling had been 

d~Salisburp v Lmt 601 F. Supp. 106, 109 (D \lev 1980) (relying on Zobloohl) 
"Paras. 4e and Sa. COMUSNATPHILISST 1762 1K 
'sZabfocki ,  434 U S  81 388 
"Id 
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eliminated, the statute would hare been upheld. Thus. the S a r y  
procedure whereby approval is automatically given after completion 
of the application process is apparently an firm constitutional 
ground. 

The Army procedure which. in Pome cases, denies permission. 
however, Seems directly opposed by the holding in Zablocki. In  view 
af the apparently very low disapproval rate, the counseling received 
by all applicants, and the fact that the premarriage process itself, 
quite apart  from the pombiIit5- of denial of permission. seems to 
dissuade about a third of those service members who initially con- 
sider foreign marriage. such conflict seems unnecessary. The option 
of command disapproval is simply not necessary to achievement of 
Army goals. The unjustifiably broad reach of this BSPECC of the 
premarriage procedures impermissibly infringes upon the right of 
Service members to marry. If challenged. the present Arm)- regula- 
tion could be rejected as constitutionally unsound. 

In, oioement o f t h e  c lergy  Religious practicesand beliefsarehighly 
Sensitive and emotional issues even apart from their constitutional 
status. The injection of religious eonsiderations into Army proce- 
dures should be done with care. due consideration, and, preferably, 
uniformity. Unfortunately. chis is not alw.ays rhe case in premar- 
riage processing. 

In  Cnited Stoles E. Wkeelw. premarriage processing included 
mandatory counseling by a chaplain Or civilian clergyman. Seaman 
Wheeler asserted that this counseling was an unlaufui "intrusion 
into religious practices," but this claim was brushed aside by the 
Court of Military Appeals.' The present Armywide regulations 
concerning overseas marriages do not require such counseling. but 
commanders are directed to "encourage" Service members to avail 
themselves of clergical counseling voluntarily n s  However, as 
recently as February 1982, one Army command, by local regulation, 
did mandate counseling by a member af the clergy before the mar- 
riage application could be forwarded to the approval authority 49 

Counseling ofservice memberseontemplatingenteringforeign mar- 
riagea with their attendant unusually high domestic m k s  1s eer- 
tainly desirable, clergymen, eapecialir military chaplains, are 
frequently well qualified for such tasks. but care should be taken to 

18 
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insure such counseling i s  voluntary if the subject matter is ecclesias- 
tical and not 

.Man iapa  beteeen CS. e i t i r rxs  in ,%~ign countries. Where two 
citizens of the United States wish to marry overseas, the issue of 
admissibility to the U.S. is not involved. This is also the case where a 
U.S. citizen desires to marry an alien who has been admitted to the 
U.S. for permanent residence. Yet. these categories of persons are 
still required to have command approval before marrying > l o n e  of 
the parties is in the military. In such situations, the process IS abbre. 
riated and includedanly evidencethat the partiesaw legally capable 
of marrying, an examination for certain infectious diseases. and 
counseling concerning the problems and responsibilities of mar- 
riage.5' In  such cases, the only ground for disapproval of an applica- 
tion is immigration related.52 If the abbreviated premiirriage 
process is deemed necessary to insure that a valid marriage takes 
place and that contagious disease is not unknowingly introduced into 
the military cammunits, this interest cannot support the Damoclean 
threat of possibledeniaiafauthorizatian tomarryaftertheprocessis 
~ompIe ted .~3  

Some serLier members' belief that such marriages may be readily 
dissolced. The lengthy and pervasive premarriage processing bythe 
Army has led some soldiers to mistakenly conclude that mnce the 
inception of foreipn marriages appears so totallyunder thecontrol 01 
the military. such marriages may be easilydisoived by mere applica- 
tion ta command authorities in a manner similar to that used ~n the 

a E ighth U.S Arm) Jlidge Adroesra v e n o r a n d u m  13 h lag@l  ~ u o l e e r  Marrlaeoi 
of Seruce Memberi Owrsear i c o m s e l m g  by Chaplain) This memorandum noted 

i p o m  b\ rslawer and peers presages future  erenu and ma) influence 
isbether or not their marr:age ~ l f~rnaf t lg  takes place The mtuafion 
hoae re r  I I  abiolurelr different in Korea i ihere the cocrtship IS corn. 
pressed by B D E R O S  idate of estimated iefiin from ~ i e r b e a b l ,  l h e  
iiauers quick13 ~n the unaccustomed l ight  of a foreign land and IS not 

ideal l i  be made h i  someone wb.0 IS bath trained a n d  eomm~asilanare 
The chap la i i  seemi an ideal choice 

' IAR 600.240 para 12, USFK Reg 600-240 para 7 
.'4R 600-210 para 48 
'Zoblock, .  131 C S at  389 
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authorization process.s4 This misconception indicates that. for these 
soldiers. the counseling process has gone seriously awry. This m m  
taken belief may foster a casual attitude toward marriage. rather 
than encouraging soldiers t o  carefully consider their decision to 
marry 

g the proposed spouse LS disqdtfiedirali i  r ider ing  the 
LlliLted States. The principal focusaf thepremarriage procedure isto 
identify intended spouses who are not eiig,ble for admission into the 
United States.SS This immigration ~creening IS tied to a federal 
statute ofwhich moEtcommandersareonlyraguelyai~are.Yet these 
commanders are expected to apply the law as reflected in A r m y  
regulation. in making determinations which will probably harefar- 
reaching effects upon the lives of soidiers and their proposed marital 
partners.56 The result of a commander's finding that the prospectire 
spouse u-odd probably be barred from entering the United States 
would most iikels be denial of authorization to marry.  In  the Euro- 
pean command, this technical and important finding concerning 
eligibility for immigration ie made 
if  there is reason to believe the pro 
allowed to enter the United States. 
finding ismade without discussion! 
Considering the importance of this decision, the assistance oftechni- 
cally proficient personnel from an appropriate U S  Embassy should 
be sought where paeiible, a tpresent thereisnouniformpoliCy,nthis  
regard.j9 
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IV. CONCLUSION 
For the reason discussed above. the present Army palicy of permit- 

ting commanders the option af denying authorization to marry after 
all premarriage requirements have been met IS, a t  the very least, 
constitutionally suspect. Consideration should be given to adapting a 
procedure which whould automatically grant approval upon corn 
pletion of the application process. 

Local command regulations should be reviewed to insure that 
premarriage counseling conducted by military chaplains is either 
Yoluntary or ,  if  mandatory counseling by clergyman i s  deemed 
appropriate due to special qualifications. that such counseling i s  
secular in nature. 

I n  those Situations where both parties to the prospective marriage 
are already eligible for admission into the United States, military 
intrusion into the lives of the soldier and intended spouse should be 
minimized The disapproval sanction, legally questionable a t  best, IS 

clearly disproportionate and unnecessary where there are no immi- 
gration concerns. Additionally, where the partiesare both U.S. titi. 
zens, there will be fewiustifications for marital counseling. Persons 
whose marriagedoesnot involrethepossibilityofcreationofdepend. 
ents who are not eligible to enter the U.S. should be considered for 
exemption from the premarriage requirements. 

Commanders should be required to advise all applicants that 
Army premarriage processing ha3 very little to da with the actual 
marriage ceremonywhich mustbeconductedinaceordaneeu.iththe 
laws of the country where the wedding will take place and that the 
Army has absolutely no power to dissolve marriages or grant 
divorces. 

Determinations concerning likely admissibility of a proposed 
spouse into the United States should, vzhere possible, be made by 
officials af the Department of State or the Immigration and Natural- 
ization Serv~ce. Procedures for coordinating efforts in this regard 
should be developed a t  Department of the Army level and command 
participation required by regulation 
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DIVISIOS OF C.S .  ARJIY RESERVE A S D  
SATIOS.AL GCARD PAY CPOS DIVORCE 

by Captain Karen A.  MaeIntyre* 

On June 26, 1981. the United States Supreme Court held in 
MeCareu L'. MeCartyl that federal iaw precluded a State court's 
division in a divorce action of nondisability military retired pay 
pursuant to the state's community property laws. In  order toreverse 
the holding I n  McCarty, Congress passed the Uniformed Services 
Former Spouses' Protection Act' which became effective on Febru- 
ary 1. 1983. 

This article will examine rhe effect of McCarty and the Act on the 
division by state courts of military reserve retired pay in divorce 
actions. 

I. THE RESERVE COMPONENTS 
The Reserve Components of the armed forces include the Army 

Reserve and the Army National Guard of the United States3 The 
mission of the Reserve Components is to provide trained personnel 
for active duty in the armed forces during wartime. a national 
emergency, or when required by the national security." Congress 
determines when reservists are to be called ta active duty. Once 
called. they may be retained as long 8 s  n e e d d 6  Retired reservim 
mag be ordered to active duty when there are not enough other 
qualified reservists to meet the needs of the nation.6 

A reservist i s  ent i t ledroret i redpaywhen he hascompletedtwenty 
years of service and i s  a t  least sixty years oid.'Althaugh a reservist's 
retired pay is calculated differently than that of a service member 
retiring from active duty, the source and farmula for calculation of 

*Judge Adweate G e n a r s h  Corps United States Army Currenth assigned t o  the 
O f f m  a1 t h e  Staff Judge Advocate VI1 Corpr. Federal Republic of German?, 1933 to  
present Formerly assigned l a  the Litigation Diiision. Office of The Judge Advocate 
General, U S Army. 1981.82, Defense Appellate Dl\i i ion Commisrionertath.Court 
of hlilitary Reimr .  D S Army Legal Services Agency, 1978-80 Trial Counsel. 
Defense Counsel, Legal Assistame Ofhcer. Office of the Staff Judge Adiacare. 3rd 
Infantry Diviaian Aaehaffenburg, Federal Republic of Germany 1976.78 J D St 
Mary's Uni.ersity 1975, E.*, Uni re r~ i f ?  of Georgia, 1964 Completed 31st Judge 
Adroeate Offleer Graduate Course 1982-83. Member ofthe barafthestaleofTexas 

'453 u s  210 (19811 
i P u h . L . S o  97-252 TIT X.991001-1006 96Stat 730i19821(codifiodatlOrSC 10 
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the pay are the same. Both are paid by the federal government and 
the amount is based on the number of years served in the armed 
forces. 

The nature of reserve duty is different than that of active duty 
Typically, B reseivist spendsonlyasmall portionofhisor hertimeon 
military duties. Except in the event of a call to active duty, neither a 
reservist nor a reserrist'e family are required to move pursuant to 
military orders. The similarities of a reservist's retirement benefits, 
however. make a careful analysis of the McCartydecision necessary 
to determine the current status of the division of reserve retired pay 
~n divorce actions. 

11. THE McCARTY DECISION 
Richard and Patricia MvIcCarty had been married for nineteen 

years when he filed w i t  for divorce in California. For eighteen of 
those nineteen years Colonel YcCarty had served on ac the  duty in 
the Army. In his request for dissolution of the marriage, he asked 
that his retirement benefits. which had not yetreated, be awarded t o  
him as separate property. Mrs. McCarty contended that the retire- 
ment benefits were community property under California law. The 
Supreme Court of California heid that Colonel MeCarty's military 
retired pay was subject t o  division as quasicommunity propertpaand 
ordered him to pay his wife a portion of his monthly pension. The 
decision in the case faiianed a line of California andother statecases 
ah ich  held that military pensions were subject to division as corn 
munity property @ 

I n  reaching its decision in .IleCarty. the United States Supreme 
Court examined the history of military retired pay and the Califor- 
nia courts' treatment of it. The Court specificall) limited itsexam]. 
nation to nandisability retired pay and stated that reserve retired 
pay was not relevant to the case. 

The Court briefly analyzed Colonel XcCarty's contention that 
retired pay was current  compensation for reduced, but currently 
rendered services, rather than deferred compensation for Services 
performed while on active duty. In  its analysis, the Court referredto 
those aspects of military retirement which differ from typical civ- 
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ilian pension plans. The Court noted that a retired officer remains a 
member of the Army and remains subject to recall a t  any time. These 
conditions also apply to retired reservistslO and could be used to 
argue that reserve retired pay should be categorized as present 
compensation for reduced services. 

The Court, however, did not decide this Issue. It  chose instead to 
base its holding on the conflict between the state's application of 
community property law and the congressional intent in establish. 
ing the military retirement SyStem. 

The Court determined that Congress had intended that military 
retired pay be a personal entitlement. This finding stemmed from 
the Court's analysis of several statutory provisions which are paral. 
leled by statutes affecting reserve retirement. The Court first cited 
section 3929 of Title 10, US. Code, whichstates thatamemberofthe 
Army retired from active duty'% entitled to retired pay."The Court 
placed emphasis on the idea of entitlement by quoting from legisla- 
tive history which indicated that militarypay hashistaricsllybeen a 
personal entitlement.ll 

The provision for  reserve retrred pay also states that a person "is 
entitled to" retired pay.12The words"isentit1ed"were substituted for 
the nards  "shall be granted" when the present provision was 
written.'$ 

As another indication that Congress intended military retirement 
benefits to be a personal entitlement, the Court noted that under 
section 2771ofTitlel0, U.S. Code, aservicemembermaydesignatea 
beneficiary to receive unpaid asrearages in retired pay upon the 
member's death. The Court felt this wa8 in conflict with California's 
theory of retired pay as community property because a retiree could 
bequeath an interest in retired pay to someone ather than s spouse. 
The provisians af section 2771 also apply to re8ewistS and illustrate 
further the congressional intent as perceived by the Court to charac- 
terize reserve retired pay as a personal entitlement. 

The Court then analyzed the service member's ability to elect 
whether to participate in the Survivor Benefit Plan" and its prede- 
cessor, the Retired Serviceman's Family Protection Plan.'i The 
Court found clear congressional intent that this IS a per~onal  entitle- 

10 1,s C A $8  672. 675 (SUPP 19821 
-1s Rep So. 1480. 90th Cong , 2d Seis 6 i1968) 
1110 L! S C 8 1331 (19761 
> p i n  u.s c A I 1331 ~ o t e  ISUPP 19711 
"10 U.S.C 55 1447.1461 (1976 & SvPP I11 1979) 
~ l d  at 85 1431.1446 
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ment because a service member could choose to provide no annuity, 
or an  mnuity for children but not for a spouse. The same reasoning 
would hold true for reserve retirement: the statutory p r o v i ~ m n ~  
analyzed also apply to reservists. The Court stated that the goals of 
Congress in designing the military retirement system ivere"t0 pro- 
vide for the retired service member. and to meet the personnel 
management needs of the active military forces." Although not des- 
cribing the reserve retirement system. the Court's remarks are 
equally applicable to it. 

The Court foresaw the disruption of congressional gods for the 
military retirement system which ii-odd be caused if a community 
property interest in retired pay were found. First. the Court stated 
that a community property interest in retired pay would dim 
the portion of that benefit Congress said should go to the re 
service member. Second. the Court said that a community property 
interest in retired pas  would upset the balanced scheme by which 
Congress meant to encourage a service member to provide an 
annuity for a spouse or children. Finally. the Court found that a 
community property interest in retired pay would impair the mil- 
itary retirement system's ability toserre as an inducementforenlist- 
ment. Retirement would be discouraged: this would interfere with 
orderly promotions. In analyzing retirement benefits as an induce- 
ment for enlistment. the Court emphasized that military forces are 
national in operation and service members may not choose their 
residences. Although this one line of reasoning would not apply to 
reservists. ail other points considered by the Court would be as true 
for the reserve retirement system as for the nondisabilitsretirement 
system examined by the Court. 

In conclusion, the Court suggested that Congress might decide to 
provide former spouses of service members with more protection. 
The Court held however. that. until Connresa sooke an the matter a I .  
state court did not have the power to treat a nandisability military 
pension as community property. 

It 1s clear that the Court's reasoning in reaching its holding in 
McCwtg applies aim to the reserve retirement system. Case lax 
mould have shown whether State courts would hare applied JJcCnrty 
IO reserve retired pay M ithaut further guidance. Hoiuever. before 
such caw I a n  was developed, Congress accepted the Court's sugges- 
tion and acted tachangeanyimpactthat.McCartyivould hare hadon 
military retired pay. 
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111. UNIFORMED SERVICES FORMER SPOUSES' 
PROTECTION ACT 

After the McCar fy  decision, Congress held hearings on whether 
legislation should be passed to allow states to divide military retired 
pay upon divorce. Extensive testimony an the sacrifices made by 
military spauses was given before the Senate Committee on Armed 
ServicesL6 and its Subcommittee on Manpower and Personnel.:' The 
Committee found that "frequent change-of-station moves and the 
special pressures placed on the military spouse as a homemaker 
make i t  extremely difficult to pursue a career affording economic 
security, job skills and pension protection."J 

The protection of the militarrspause was the recurringtheme that 
led to passage of the Uniformed Services Former Spouses' Pratec- 
tion Act In attempting to determine whether the Act applies to 
iaervists.  it must first be noted that rarely do spouses of reservists 
endure the "frequent moves and special pressures" which caused 
Congress to pass the Act. Neither the legislative history of the Act'* 
nor the legislative history of a Senate bill with Similar provisions20 
considers the question of applicability to reservists. 

The Act permits a portion of military retired pay to be considered 
as property indivorcesettlements. Itsstaled purposeis toreversethe 
effect of theMcCartydecision and allow the court-ordered division of 
property in divorce case6 to include military pensions.21 The Act also 
contains provisions authorizing military medical care acammissary 
and exchange privileges for some former spouses as well as the 
Opportunity for a former SPOULe to be designated as a beneficiary 
under the Survivor Benefit Pian.21 

In determining whether the Act applies to reservists, it i s  neces- 
sary to examine the language used by Congress in drafting the Act. 
the provisions of the Act itself, and its legislative history. Thraugh- 
out the Act, the retiree whose benefits are affected IS referred to as 
the "member." The Act defines "member" as including a "former 

"Report of The Committee on Armed Services. S Rep Yo 97-502. 97th C o w .  2d 
sers. 119821 

J Foiner Spo*csre Profeetion Act Heorrrigs on S 1453 
Subiomni o n  .Wonpazi'rr i i r d  Perso?inri oitiir Senate 
Cong 1st and Zd Sess (1951 and 1982) 

"Id at 6 IWonference Repori t o  accompany S 2248 H R Rep Eo. 97-749 97th Cong 2d 
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member " The legislative history of the Senate bill which was a 
forerunner to the Act states that "The term 'member' is intended to 
include any person who IS or was appointed or enlisted in. or con- 
scripted into, a uniformed service "A uniformed service" is not 
defined by the Act, the legislative history or Title 10. U.S. Code. 

The Act contains six sections, three of nhich hare bearing on the 
question of whether reservists are affected by the Act. Section 1002. 
with certain restrictions. authorizes a court to treat a portion of a 
member's retired pay for pay periods after June E, 1981, the day 
before the MeCarty decision, "either BS property solely of the 
member or as property of the member and his spause in accordance 
with the law of the jurisdiction of such court."Z( This portion of the 
ActamendsChapter71ofTitle10,U.S.Codebyaddingane~,.section 
to the end of the chapter. Significantly, Chapter 71 is the chapter 
dealing with computation of reserve retired pay.?b Retired pay for 
those who retire from active duty is computed under Chapter 371 of 
Titie 10.ze 

Section 1003 of the Act allows a service member to designate a 
farmer spouse as a benificiary under the Survivor Benefit Plan.2' 
The designation must be made pursuant to a voluntary written 
agreement and may not be ordered by acourt.Thissectionisfurther 
evidence that the Act pertains to reservists since the Survivor 
Benefit Plan applies to re~erre  retirees as wel l  8% active duty 
retirees.le 

Section 1004 deals with the provision of military health care to 
former spouses. I t  extends health care benefits to certain unremar- 
ried former spouses who were married to the service member for a t  
least twenty years during which the service member performed at 
least t u e n t i  vears of creditable service towards retirement. In  order 

in a manner that made it clear that Congress intended that  reservists 
be covered by the Act. 

The general rule for eligibility of dependents for military medical 

,." ", 
446 (1976 & Pupp I11 1979) 
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and dental care is established by section 1076(b) of Title 10, which 
provides: 

b. Under regulations to be prescribed jaintlybythe Secre- 
tary of Defense and the Secretary of Health and Human 
Services, a dependent of a member or former member- 

(1) who is, or (if deceased] was a t  the time of his death 
entitled to retired or retainer pas  or equivalent pay; or 

(2)  who died before attaining age 60 and a t  the time of 
his death 

(A) would have been eligible for retired pay under 
chapter6iofthistitlebutforthefactthathewasunder60 
years of age. and 

(B) had elected to participate in the Survivor Benefit 
Plan established under subchapter I1 of Chapter 73of this 
title: 

may, upon request. be given the medical and dental care 
prescribed by section 107i  of this title in facilities of the 
uniformed services, subject to theavailabilityofspace and 
facilities and the capabilities af the medical and dental 
staff, except that a dependent of a member or  former 
member described in clause (2) may not be given such 
medical or dental care until the date on which such 
member or former member would have attained age 60. 

I t  isapparentthatsection 1016Ibi(2)appliesonlytoreservistssince 
chapter 6 i .  which defines the retired pay for which the member is 
eligible in section 1076(b)(Z)(A), is the chapter governing the retired 
pay of reservists and does not apply to those who retire from active 
duty.29 The Act Inserts a t  the end of section 1076(b) the amendment: 
"A dependent described in section 1072(2)(F) of this title may be 
provided medical and dental care pursuant to clause (2) without 
regard to subclause (B) of such ciause." 

Thus, the Act has amended one section which applies only t0 
reservists and amended other sections which apply equally to 
reserve and active duty retirees. Either by intent or clear language, 
Congress hss made the Act applicable to  reservists and included 
former spouses of reservists in thecategoryofthase to be"pratected." 

'#Id sf 5s 1331. 1401. 3929, 3991 
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IV. CONCLUSION 
Prior to .IleCarti. state courts characterized marital property 

including military pen610n3, according to state law After .IlcCarty 
and before the Uniformed Services Former Spouses' Protection Act, 
states were not able toconsider military pensions asdivisibleassesta. 
By passing the Act, Congress has a ith certain limitations, returned 
to the states the right to include military benefits in the division of 
marital property according to thelaw afthe state. Areiervist whois 
contemplating divorce should be aware of the provisions of the Act 
for it raises the possibility thatretired paythoughttobelongaolelyto 
the reservist might ~ Q W  be required to be shared w t h  a former 
3pO"Se. 
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THE INVOLUNTARY ALLOTMENT PROGRAM 
AN ANALYSIS 

by Captain Joseph M. Ward* 

I. INTRODUCTION 
Legal assistance officers often face many problems stemming 

from divorce support settlements. A new twmt i s  now appearing in 
those problems. Soldiers. havmg received a notice informing them 
that an allotment will soon be taken out of their pay to meet ordered 
support obligations, are seeking guidance. As B result, military 
attorneys are being confronted with the Army's program ofinvalun- 
tary child and spousal support allotments.' 

In order to  assist the attorney in understanding this program, this 
article will explain the allatmntprocess: howitworksandsomeofIts 
shortcomings. Initially, there will be a general description of the 
program. Thereafter, the program will be broken into three sections 
and each section will be described and analyzed. Finally, an over- 
view of the program coupled with some recommendations will be 
discussed. 

11. THE PROGRAM IN GENERAL 
When Congress passed the Tax Equity and Fiscal Responsibility 

Act of 1982.? It added, effective 1 October 1982, section 466 toTitle42 
of the United States Cade.3This amendment pravidedrhat, in certain 
situations, involuntary allotmentscouldbetaken from anactireduty 
service member's pay for child OF child and spousal support. Specifi- 
cally, where the soldier has failed tomake paymentsunder asupport 
order and the delinquency was in  a total amount equal to thesupport 
payable for tu-o months or longer,' his or her pay was subject to the 
allotment. The statute outlined certain procedures that must be 
followed, and directed the Department of Defense IDOD) to issue 
regulations applicable to allotments made under the section SPursw 
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ant to this directive DOD published ~n the Federal Register a 
proposed ruled which provides implementingpalicies and prescribes 
procedures for the involuntary allotments. 

The stated policy requires active duty military members to make 
involuntary allotments from pay as child support- when the member 
has failed to make periodic payments under a support order in an 
amount equal toor greaterthan thesupport payable for twomonths.3 
Failure TO make these payments mould be established by notice from 
acourt ,  which hajautharitytoissueanorderagainstthememberfor 
support or from a state agency with responsibility for recovering 
amounts owed as child support.B The amount of the allotment would 
comply with the support order and could include arrearages as well 
as current Support. if theauthorized personLo has requested it.:? Once 
Initiated. the allotment could be adjusted or discontinued only at the 
direction of the authorized person. So allotment could be started, 
however, until the service member has consulted a judge advocate t o  
discuss the legal and other factors concerning the member's support 
obligation and the failure to make payments. The allotment may be 
initiated, however. if  thirty days have elapsed since the soldier 
received notice of the allotment and it has not been possible. despite 
continuing good faith efforts. to arrange such a con3ultation..z 

In order to initiate the allotment, the authorized person mustserve 
notice on the Commander. U.S. Army Finance and Accounting Cen- 
ter (USAFACI and include in the notice a certified copy of the 
underlying support order, a ,~r i t tenstatementofdel lnquentsupporr  
payments signed by the authorized person, and a statement of the 
amount of arrearages and, if applicable, the amount to be applied 

V i  Fed Reg 16 29; 119821 (to be codified a! 14 C F R g 541 
T n l e a r  a theru  me stated the ferrr"ch8ld mpport'' \ id1 also m e a n '  cnild and spousd 

.upport'' 
*32 C F R 
VId a t §  5 4 3 i e l  This wbaeetian states thatthestateagencies ~narder toqual i f?as  

an authorized person "mus l  haveineffectaplan approvedunderpartDalTif leIVai  
the SocislSeeurw.&et 1 2 U  S C §§651-66?(19:6lfhoieinafferfheseu~ll bereferred 
ID 83  "aurharmed per30"") ' 32 C F R. i 64 3101 (1982) 

)'The a m m n f  requested could not  exceed the limits prescribed nt 15 U S C I1673 
,19761 There limits are 

54 dial  (19821 

1132 c F R 5 54 Nbl 119821 
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each month toward ilquidation of the a r r e a r a g e ~ . ~ ~  Within fifteen 
calendar days of receipt of the notice, the USAFAC must send to the 
service member written notice: 

(1) that notice has been served on the USAFAC, including 
copies of the documents submitted; 
(2) of the maximum limitations set forth, with a request 
that the member submit supporting affidavits or other 
docurnentation necessary for determining the applicable 
percentage limitation; 
(3) that by submitting supporting affidavits or ather 
necessary documentation, the member consents to the dis- 
closure of such information to the party requesting the 
support allotment; 
(4) of the amountar percentage that will be deducted if the 
member fails to sumbit the documentation necessary to 
enable the designated official of the military service to 
respond ta the legal process within the time limits set 
forth: 
(6) that legal counsel wil l  be provided by the military 
service and the members should contact the nearest legal 
services office; and 
(6) of the date that the aliotment IS scheduled to begin.14 

The USAFAC will notify the legal services office a t  the member's 
duty station of the need for consultation with the soldier and provide 
the office with a copy of the original n ~ t i c e . ' ~  The servicing legal 
office would then have a consultation with thesoidier concerning the 
legal and other factors involved with the member's support obliga- 
tion and any failure to make payment.16 The Office must confirm in 
writing to the USAFAC within thirty days of notice that the 
required consultation has taken place, or that despite continuous 
efforts to contact the member, a consultation WBS unable to be 
arranged." The allotment would start  with the first end-of-month 
payday after the USAFAC has been notified of the consultation, but 
not later than the first end-of-month payday after thirty days have 
elaosed since notice was sent to the individuai.'a 

19Id st#54,61aj Otherfaetora muif be included butare nofpertinenttothefacusof 

"32 C F R. 5 54.6(dlllI 11982) 
1bId a t  154.6(diW 
"Id a t  1 64 6idJi31 
IrId at  # 54,6(di(4) This a m c k  wi l l  not deal with the possible ethical ramlfieatiann 

of therequirement that an attorney must notIlytheUSAFAC of theae t iansafhmor  
her cl ient  when sveh notlee wauid be adverse to  the client's mreresfs. 

I'Sre 42 U S  C.A 8 461(a)(2) (Supp 1982)lthirty days after notice m the affected 
member). 32 C F R 5 54 6(fi (thirty days after notice to the USAFACj 

this article 
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This briefly explains the process, but acloser examination must be 
taken of the steps Invoived. 

111. GETTING NOTICE TO THE USAFAC 
Basically there are two authorized entities1' who can give the 

USAFAC the required notice, a court competent to issue the order 
and a state agency.z@ 

A. NOTICE FROM A COURT 
Bath the Statute and the proposed regulation define an "authorized 
person" as "the court which has authority to issue an order against 
such member for the support and maintenance of a chiid. or any 
agent of such court "2- Thus, i f  the USAFAC receives notice from a 
cowt,  the Center would send out the required notice to the individual 
and approximately thrity days later. the allotment would begin. 
Depending upon the notice received from the court. this allotment 
could be not only for the monthly support payments but also for the 
recovery of the arrearages. 

A question arises at this stage whether there m e  any protections 
for the service member. These pratectiansareta be foundinthestate 
i a w  where the court 1s located Any person coming before that court 
seeking an order for the amounts due will have to comply with the 
notice and hearing requirements of that state: thus. the service 
member should be afforded his or  herdueprocessrights.Thecaurt'a 
n e w  order, coupled with the underlying support agreement, is then 
sent to the USAFAC where the allotment action w i l l  begin. 

To this point, the process is almost identical with the current 
garnishment policy?z wherein the USAFAC receives garnishment 
ordersfrom thevariouscourtsand, iftheorder IsralidonItsface, the 
USAFAC honors it and garnishes the soldier's pay Such is the case 
in involuntary allotments, where the L'SAFAC receives a court 
order directing the payment. honors it, and begins theallotment. The 
questions that arise concern whether the court which issued the 
order had the authority28 to do so and whether the USAFAC must 
make that determination before paying. A similar question was 
presented to the Court of Claims ~n .Worton II Ctiitrd States.?' In 

I n  a phone emiersmon on 12 April 1963 Mr D8i.d 
Gagermeier and Mr Stu W a l l s  of the legal office U S A F l C  indicated that  of the 
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.Iforton. the court ordered the Air Force to repay Colonel Morton 
money which it had garnished from his pay based upon an Alabama 
writ  of garnishment that was valid on its face. Colonel Morton had 
challenged the writ by asserting that Alabama lacked jurisdiction 
over him.Inreachingitsdecision, thecourtheldthat thegovernment 
was responsible to honor only w i t s  that camefromacourtofcompe- 
tent jurisdiction and that Alabama lacked jurisdiction over Colonel 

The court thus required the accounting office to ioak 
beyond the writ to determine the jurisdictional basis of the issuing 
court before honoring the writ.ze This ruling is being appeaied to a 
panel of claims court judges and. pending the appeal, the USAFAC 
policy will not change, the Center will honor writs valid on their 
face.2' 

This prong of the involuntary allotment processmay facethesame 
dilema because. although the requirement for a court order makes 
the state rules for notice and hearing applicable to assure approp. 
riate due process, the question of whether the court had the jurisdic- 
tion to act becomes critical. The .Morton rationale, i f  upheld, would 
require the USAFAC to go beyond the court order and evaluate 
whether the court had the requisite authority to iswe the order 
Since both the statute and proposed regulation requirecourts ta have 
this authority, the analysis may be one which is necessary but which 
ia  currently not being 

B. NOTICE FROM A STATE AGENCY 
A state agency i s  also an "authorized ~e r son"~ ' tha t  may send the 

required notice to USAFAC. In this scenario, the agency has been 
paying chiid support and has thus been subrogated to the depend- 
ent's right's t o  the support. When this support becomes delinquent in 
an amount equal to or  greater than two months'support. the agency 
can send notice to the USAFAC. This notice must contain various 
information, including a copy of the underlying support order and a 
statement of the amount of arrearages and the amount u-hich istobe 
applied to those arrearages, if  applicable.30 When the USAFAC 
receives this information, it will send out the required notice to the 
soldier and begin the mechanics for the commencement of the 
allotment. 

"Id.  
2ald See o leo  Legal lssisronrr Itsma. The Arm? Lawver. Apr 82. at 17 
2"ld at  16 17 
1'The rationale for the goiernment'a reluctance 10 engage 8n such an anal?3il 1% 

undernfandable for i t uau ld  require n tremendous smovnfofresavreei for adrelaion 
that IS best left to the  COY^ 

2942 U S.C A. 5 465(bl!ll !Supp. 1982): 32 C F R. 5 54 S(e)(lI (1982) 
sold.  ai 5 5 4  6(a). 
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There is some discrepancy. however, over exactiy what documen- 
tation the agency must send. If the L'SAFAC onlyreceirenacopyaf 
the underlying support order and a statement from the agency that 
the account is delinquent with a plan for repayment. the Center w11 
initiate an allotment only for the amount of the monthly w p p m  and 
not for collection of the arrearages. But, I f  the underlying suppart 
order is accompanied by a judgement order signed by a court, 
arrearages will also be covered in the allotment.*' The regulation 
merely calls for a statement of the amount of arrearages and allows 
this statement to come from either of the authorized persms.d2 It 
would Seem that, for an allotment for arrearages to be initiated 
under the regulation. an agency would merely have to send a state- 
ment certifying that the soldier was in arrears and requesting an 
amount t o  be applied to the arrearage3 Indeed. the state of Georgia 
takes the posirion that sending a statement indicating that a soldier 
is ~n arrears with the plan for repayment and the other required 
information 1s a ~ f f i c i e n t . ~ ~  In some states, the agencies have taken 
the matter to the courts and obtained judgment signed by the court. 
In  these cases. the USAFAC has honored not onlytheallotment but 
also the repaymentofarrearagej.34Th~s requirement imposed by the 
USAFAC seems to go beyond the language and intent of the regula- 
tion. The regulation indicates that either an agency or B court can 
send in the statement. yet the USAFAC specifies that it must be 
reduced to a form of Judgment by the court before the Center will 
honor any plan for payment or arrearages. 

The USAFAC policy however. seems to have merit. If an agency 
can merely send ~n a statement and then beon  receiving the allot- 
ment payment the service member may not hear about the problem 
until notified by the USAFAC. Honexer, iftheagencymurtabtain a 
C O U ~ I  Judgment. the USAFAC may feel more secure that minimal 
due process rights hare been afforded the soldier Currently, the 
agency IS not bound by either the statute or regulation to provide 
there protections. 

The question as to whether such notice i s  required i s  anapen one 
In Endieott-Joknwn Corp L'. Encyclopedia PIPSS.  Inc.,aS the U.S. 
Supreme Court ruled that due process did not require that a person 
who "has been granted an opportunity to be heard and has had his 

"Telephone conier6arian between the author and Mr St, ' X l . 3  Legal Office 

,932 C F R 8 64 61a) 119821 
'T~elephane canwrsaflon beiueen the author and \Ir Edmond Flerchar Deputy 

P.Telephone eonieriat ian netween the author and \lr K a l k  12 Apr.  1982 
5:266 U S  286 119211 

USAFAC, 12 A p r  1982 

Director Georgia Department of Human Resaurcei, 12 Apr 1982 
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day in court, should, after a judgment has been rendered against 
him, have afurther notice and hearing beforesupplemental proceed. 
ings are taken to reach his property in satisfaction of the judg- 
ment."s6Thissuggests that,since thesoldier had achanceto be heard 
a t  the hearing from which the support order issued, no future hear. 
ing in satisfaction of that order is necessary. The Court in  Gmjfint'. 
G r z i ( i i ~ , ~ ~  however, ruled that an erparte court judgment was invalid 
because ofan absence of noticetotheextent that it precluded possible 
defenses to arrearages that had arisen since an earlier contested 
judgment.an The Court did not totally reject the Endieatt-Jackson 
rationale and in part  stated that "due process does not require that 
notice be given before confirmation of rights theretofore established 
in a proceedings of which adequate notice was given.''39 This area 
remains unsettled. especially in light of the tenor of more recent 
Supreme Court decisions \which require a balancing of the interest 
invaived against the protections pravided.40 Moreover, the Court 
requires a notice that "is reasonably calculated, under the circum- 
stances, to apprise interested parties of the pendency of the action 
and afford them an opportunity to present their objections"" and 
which includes notice oftheavailabilityofa procedure for contesting 
the action with a "responsible employee empowered to resolve the 
dispute."lz 

I n  this respect, the state agency should be required to utilize a 
system which provides the soldier with notice andan  opportunityto 
be heard before any allotment i s  granted, not just one covering the 
arrearages. This may require agencies to get a court order before 
obtaining the allotment or the agencies could utilize procedures 
which are alreadypresent in the agencysystem. Since theagency. to 
be an authorized person, must have had a plan approved under part  
D of Title IV ofthe Social Securit~Act,'atheagencycouldavailitself 
of the notice and hearing procedures i n  that plan before instituting 
allotment action. Thia would preserve the soldier's right to have 
notice and a hearing. Other means of accomplishing this guarantee 

*%i at 238 
8'327 U S 220 (19461. 
'91" $his case, ther i l e  had obtained a 1936~udgment1nafull i .conteited hearingfor 

errearages from a 1926 divorce decree In 1938. t h e  r i f e  obtained an i z  purirjudg- 
mentwithoutnotieefothehuiband sndeutoffangdefensei thatmar havesrisenmee 
1936'the court  found if to be inralid. 

asid sf 233-34. 
(OKorfh Georgia Finishing Inc \ ,  Di-Chem Inc 419 U S  601 (1971) Hizeheil 5 

W T  GrantCo.416L!S.600!19i41.Fvanterr Shmm 4 0 i U  S 67l1972):Snradaehu. 
Fsm8ly Finance Gorp 395 Ll S 337 (1969). 

lllfvilane v Central Hanorer Trust Ca 339 U S  306, 314 (1950) 
SZMemphii Light. Gas a n d  Water Dir , Craft. 436 U S  1. 13 (1973) 
6842 u.s.C $6661.664 (1976) (as required by 32 C F.R. 5 14 3!eJ (19821) 
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may be present. but. however devised. the agency shouid be bur- 
dened with a requirement to provide notice and hearing before it 
sends an allotment request to USAFAC. 

IV. NOTICE FROM USAFAC TO THE SOLDIER 
The last step required by regulation before the allotment takes 

effect is for the USAFAC to give the service member notification of 
the pending allotment.4' Within thirty days of this notice, the service 
member is to consult with a judge advocate and discuss the legal and 
other factors involved with the member's support obiigation.'b If 
continuing efforts to arrange the consultation hare proven fruitless. 
the legal office must notify the USAFACd6 and the aliotment would 
start  at the first end-of-month payday after thlrty days have elapsed 
since notice to the service member." Since the notice to the individ- 
ual merely advises the service member of what IS about to occur and 
requests further information from the soldier, the value ofthe notice 
is questionable. 

Whether the notice IS necessary is. as discussed above. an open 
question. End;cott-Johmon'P and to a certain extent Jmkzns49 bath 
suggest that,ifanindividual hasreceivedpriornoticeand has hadan 
opportunity to be heard prior to judgment. the person has no due 
process right to another notice and hearlng. More recent Supreme 
Court casesso Seem to retreat some from this rigid rule and Suggest 
that a balancing of the interests involved against the protections 
provided is necessary befare deciding whether to give additional 
notice and hearing.51 In light af this trend to conduct a case-by-case 
analysis, it would be prudent ta require that notice be sent outto the 
soldier 

If B notice is to be sent. what should it contain? The present n o t m  
does little more than inform the Service member that USAFAC has 
been served with notice, that legal counsel will be provided the 
member. and that the ailotment IS to begin a n  a certaln date. This is 

1982) This 18 taken from the statute Srr note 18 

266 U S  285 11921) 
327 U.S 220 119461 

Family Finance Corp., 396 U S 331 11969) 

Duial 639 F 2d 1355 (6th C i r  1876) cerf denied .  130 0 S $49 
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outlined by the proposed regulation, has same potential problem 
areas that should be corrected. The regulation should list exactl>- 
what documentation an agency must send for the allotment to corer 
arrearages. The regulation should require that state agencies utilize 
an administrative hearing with notice and hearing rights or that the 
agency go before a court before being empowered to send the notice 
to the USAFAC. Finally. the regulation must provide for a more 
detailed notice to be served on the individual soldier The seriice 
member should be apprised of what action8 may be taken, what 
defenses may be available, and to whom those actions or defenses 
should be foraarded. Without these revisions, the regulation may be 
subject to continuing ccmtitutional challenge by service members 
who feel that their pay has been taken without the required due 
prC'ce3s. 
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THE NEED FOR UNIFORMITY IN 
NONSUPPORT REGULATIONS O F  THE UNI- 

FORMED SERVICES 
by Major Charles W. Hemingway* 

I. INTRODUCTION 
At present, the Army. Navy. Marine Carps. Air Force. and Coast 

Guard each have different regulatory requirements for circumstan- 
ces where an active duty spouse is required to provide monetary 
support for a spouse, ex-spouse. or dependent child Thesedifferen- 
ces have always been troublesome for a military attorney, particu. 
iarly the attorney of one Service whore client is the spouse af 
dependent child of a service member who belongs toanother service. 

It is the purpose of this article to demonstrate that, in light of 
recent legislative enactments implementing the requirement for 
involuntary allotments where a service member fails to support his 
or her dependents as required. there is no longer any basis or justifi. 
cation for a system under which thesame fact situation mightgener- 
ate five different outcomes based on branch of service. 

I t  i s  the position af this article that a11 the uniformed services 
should adopt a substantially similar nonsupport regulation. This 
position is best demonstrated by the following hypothetical fact 
situation: 

Joe Jones is an E-6 with more than ten years active duty ~n one of 
the uniformed services of this country and is three months into an 
unaccompanied tour outside the continental United States. When he 
left behind his wife and two young children, he prornmed to initiate 
an allotment for their support BS soon as he got settled 

Mrs. Jones has heard from her husband only once, when he called 
to tell her that  he was experiencing "hassles" with the pay system, 
and he would send her some money as soon as he could. That was 
several neeks ago, and she has received nothing. 

*Judge Advocate Genera?? Corps, United States Army Currently assigned a~ 
Instructor Legal Amirance Branch. Administrative and Civi l  La* Division The 
Judge Advocate General's Sehwl,  U S Army, Charlorteii.ille Vxglnls, 1988 to p'ea- 
enr  Formoil) assigned ab Pair Judge Advocate. Pine Bluff lrbenal Arkansas, 1979- 
82. Trial Counsel. Chief of Legal Assistance. Office af the Staff Judge Advocate Fort 
Sil l  Oklahoma. 1977-79 Completed 3181  Judge Advocate Offieer Graduate Course 
1982-83 64th Judge Advocate Officer Basic Course 1977: Infantrr  Offieer Bable 
Course 1971. Author of In  Drjensi  o j l a i ~ y r r s  07 The Fiisi Thing We Do Lrfi K111 
Ail Who Quote Shakespeare Oul of Conlert The Army Laujer Dec 1988 at 4 
Member of the bar of the stare af Arkansas. 
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Out of desperation. she consults you. the legal assistance officer at 
a nearby military installation. Dependingupon which branch ofthe 
uniformed services to which Jones belongs, this is what you would 
tell her about her support entitlement: 

Air Force "Mrs. Jones, the Air Force has no establishment guide- 
lines on minimum amount of mpport. Each Air Force member i s  
expected to provide support to his UP her dependents in an amount 
bearing a reasonable relation to your needs, the needs of your child- 
ren. and the ability af your husband t o  provide. If the two of you 
cannot reach an agreement on what constitutes a reasonable smount. 
it will be necessary far you to secure a court order specifying a set 
amount of support.": 

Cuad G u n r d  Arrriy. "hlrs. Jones. it would be adxisable for you to 
have a court order which sets a specified amount of support for you 

ur children. In  the absence of such an order, however, i t  is 
Coast Guard policy that your husband should proride you with 
mum amount of support which IS equal to his basic allowance 

for quarters (BAQ) entitlement at the"withdependen1s" rate. In this 
case. based on your husband's grade. the monthly BAQ is S303.30."2 

.Mnrine Corps .  "hlrs. Jones. as you have two minor children to 
support and you remain lawfully married although geographically 
separated from your husband, it IS Marine Corps policy that your 
husband should provide you with a minimum amount of support 
which is equal to your husband's BAQ at the"with dependents"rate, 
plus thirty percent of sour  husband's basic pay. As he is an E-6 with 
more than ten years service, your total manthll- entitlement is 
S631.11 

.Yauy: "Mrs. Jones, as you remain laaful ly  married and you have 
two minor children to  support, i t  is Savy  policy that as a minimum 
you are entitled to receive as support from your husband an amount 
equal to three-fifths of your husband's gross pay. G n e n  his years in 

S Dep I of A i r  Force Reg So 35.18 Finaneta1 Reipansibility oars 3 I1 Ju l i  
107-/  
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service and his pay grade. your monthly entitlement is therefore 
$834.66"' 

Thus. if Mrs. Jones is married to an Air Farce service member, she 
faces a regulation which i s  vague and general in its supportrequire- 
ments and which could result in her receiving no support whatsoever 
unless she can afford to pay far a lawyer, yet the Navy can bring 
pressure to bear upon the husband of a Mrs. Jones in that service for 
$834.66. These disparties are troublesome and would alone serve as 
the basis for a shift to a mare uniform and equitable standard for 
dependent support requirements among the uniformed services. But 
new legislation, enacted as part of the Tax Equityand Fiscal Respan. 
sibiiity Act of 1982 (TEFRAL6 which permits the institution of 
involuntary allotment procedures against service members with a 
support obligation. makes it imperative that a more uniform system 
be adopted. 

11. IMPLICATIONS OF TEFRA 
These new legislative provisions specify that a service member. 

who has an obligation to provide spousal supportor child Support, or 
both, can have his or her pay subjected toaninvoluntaryallotmentif 
the service member falls behind in support payments in an amount 
equal to the Support due for two months 01- langer.6 

Under the TEFRA provisions, the support obligation is estab- 
lished by either court or administrative order.' Notice of the amount 
of support past due, commonly referred to as the arrearage, and 
notice of the amount Of current support entitlement specified in the 
order i s  sent by a representative Of a state agency of by the attorney 
representing the spouse, ex-spouse and/or children pursuant to a 
court order, to che finance center of the service to which the member 
belongs.8 The finance center gives written notice to the service 
member that an involuntary allotment is being imtiated and advises 
the member when the allotment will begin.$ 

'FAYPERSSIAP 117918 1Aor. 17.19801, ~ a i a  6210120.82 CFR Pt 733 3IaK210) 

. .  
SUPPOTT obligation would be 1661 68 

'Pub L Na.97-248 t i t . I , iubti t  E i e c  461 1982U.S CadeCane.&Ad Neus81. 
#Id. 
.Id 
'47 Fed Reg 46297 (Oet 18, 19821 
' Id.  
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A legal assistance attorney who counsels a client in hlrs Jones' 
situation should therefore refer her to the State or county social 
services office in her locality. At this juncture. it must be understood 
that there  is no formal Support order. It might be argued that the 
service member has a moral or regulator). duty to provide support 
and, perhaps under the law of the particuiar state, there might exist 
a legal obligation to provide "neceisaries.''l@ 

A major change under TEFRA is that it gives an agent of a m t e  
who ~snatajudicialofficialandahoisnotanattorney.agreatdealof 
authority and discretion where service members with dependents 
are concerned. S o w  by administrative process. a legaliy enforceable 
"support order" can be obtained against an actire duty Service 
member which need only be issued by an "authorized person," 
whether that person is a social worker with no  prior legal experience 
or training, or a support enforcement attorney '1 This person will sit 
down Kith a client such as Mrs. Jones and will listen to her plight. 
Then, upon determining that a valid Support obllgatlon exnts. ~ 1 1  
establish in an administrative order the appropriate amount which 
the absent service member must pay. 

The primary requirement impmed upon this administrative offi- 
cial L B  that  the administrative process afford "substantial due pro- 
cess'' and be "subjected to judicial re we^'-? What passes for 
"substantial due process" is a separate issue and i s  beyond the scape 
of this article. But. assuming arguendo. that "substantial due pro- 
cess'' has been provided for a service member against whom a aup- 
port order has been issued, how will the amount of support be 
determined? 

This isofcriticalimportance. SupposeMrs. Jonesand her children 
were living near a S a w  installation a t  Norfolk. Virglnia while her 
husband a a s o n  arwo-year unaccampaniedtourtoGermanywiththe 
Army.  If Mrs. Jones cmwltS a social services agency m the Sorfolk 
area,  that caseworker might establishher supportentitiementbased 
upon the Navy's regulatory standard. 

On the other hand, Mrs. Jones might live in the Washington, D.C , 
area and comult a social services sgencj- near Andrew Air Force 
Base. Such a caseworker, if  familiar with the Air Force regulation. 
might compute her needs as being substantially less, even though. I f  

,See, e B Ark Stat Ann S Si -633 1191il u'hich erfabllrhes a kea1 obllgatmn t o  

'47 Fed. Reg 46291 IOef 18 19821 
'15 US C 5 1 6 i 3  IblllliAl 119761. 

m a r i d e  S U P P O ~ ~  for children 
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she were a Sary wife and mother consulting a Navy attorney, she 
might eventually receive a great deai more. 

On the other hand. why should a caseworker or support enforce- 
ment attorney a h a  is familiar with the Navy regulation and its 
standards be prohibited from using that standard for all the other 
services? I t  orovides his or her client with the nreatest sumor t  
entitlement and there is no legisiative or regulatory history what. 
soever which addresses why the regulations create such disparate 
results for persons similarly situated.13 

In actualit?', the local caseworker or ~~pp~* ten fo rcemen ta t tOrney  
would likely compare his or her State support guide tothe particular 
service regulation of the service member against nhom a spouse or 
ex-spouse has lodged a nonsupporr complaint and will opt far whi. 
chever will provide the greater support amount. 

For example, under the uniform support guideiines promulgated 
for use in Pennsylvania, a spouse in Yrs. Jones' position would be 
entitied to receive up to one-third of her husband's net income14 with 
an additional amount of support added far the benefit of the two 

Under the Pennsylvania guidelines, the total support 
requirement for E-E Jones would be $398.84.'6 

Thus, an Arms  attorney arguing with the Commonwealth of Pen- 
nsylvania on E-E Jones' behalf would want to argue that his support 
obligation is limited to the $303.30 BAQ. But the Pennsylvania state 
official would arguably use the state standard and isme an adminis- 
t r a t h e  order in the higher state amount. Contrast that with the 
result if the state "authorized official" in Pennsylvania were dealing 
with a Kavy or Marine service member and knew of the minimum 
Support requirements established for those services. In  that case, the 
state official would not want to use the state guidelines($398.84), but 
would w m t  to use the Marine (S634.14) or Navy[$834,66)standards. 

"Sir the preamble tu the Ksvy and hlarinecorpr regulatmns publmhed at44 Fed 
Reg 42190 IJul, 19, 19791 ~n ahich no reference IS made Io the reasons far separate 
standards far these s e n i c e s  

l w e r  Scale o i s u g p r r r r d  Yznimuro Cun+,zbiiiiaiisior Support 51 l h a e n t  Pnrma.  3 
Fam. L. Rep (BKh) 3101 3102 Ibla) 10 1977) 

, / A  -3"s  'y ~~ "lyl 

"This aisumeh thm fmm Jones' manthli pioss p a  of $1102 80 there are wmd 
seeuriti state tax and other resvireddeductionraf$200. learing net pa) of $902.80. 
One third of that amount 13 5300 93 The Pennvlwmaformual far chid w p p a r i ~ ~ e ~  B 
standard factor u,hich increases u i f h  rhe number of chlldren For support of n u  
children the factor 18 47 multiplied bg the veeklg net income of the p ~ r f i o a i n g  the 
suppartabligation Based on afifts-t~~r.oi~eekealcularionfor 8year Janes'netueekli 
income IS 5208 33 When multiplied b) the standard 47 factor the monthly s ~ p p o r t  
obllgafion 1n$9191 
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Once the administrative order or  judicial order has established a 
support obligation. the "two month"clock begins to run for purposes 
of bringing the involuntary allotment procedures into play 

One would always have to question why, under the TEFRA proce- 
dures, a spouse would want to go through judicial procedures in 
obtaining a support order when it could be done at no cost and 
without lawyer representation through an administrative process. 
The answer depends largely upon the motives of the spouse. If the 
abandoned spouse truly \ranted to escape the marriage. it would be 
in his or  her best interest tQ pursue a formal support and Separation 
order through the judicial process But, where the spouse does not 
desire a divorce, but seeds only to be rightfully supported by his or 
her spouse. the administrative order procedures under TEFRAcon- 
stitute a remarkably powerful tool. 

Once a service member in E-6 Jones' situation 1s notified of this 
order and fails t o  comply or fails to initiate an action to forestall the 
effect of the order. the following could occur: 

Assume that Jones IS in the Savy and the official approving the 
involuntarg support allotment sets thesupport obligation at$843 66. 
Jones is by this time more that three months in arrears. Therefore, 
the maximum amount of the intoluntars allotment would be sixty- 
five percent of his disposable income." Assuming arguendo that,  
given Jones' grade and time in Service, at least $200 monthly would 
cover any federal and State taxes. this would be $902.80. If sixty-fire 
percent of this amount would constitute the involuntary allotment, it 
would be in the amount of $586.82. 

Jones is therefore in an incredible situation: a substantial portion 
of his net income is being deducted monthly to cover e, support 
obligation, yet because the "authorizing official" used the Xavy 
standard, an arrearageaf~266.84isaccruingeachmonth.Thiscould 
potentially mean that long after the support obligation has ceased. 
either due t o  divorce or Janes'chiidren attaining their majority. the 
involuntary allotment could continue until the arrearage i s  
exhausted. 



19831 USIFORMITY I N  NONSUPPORT REGULATIOSS 

111. OTHER IMPLICATIONS FOR THE 
MILITARY ATTORNEY 

What responsibility does a legal assistance officer who counsels a 
person in Mrs. Jones'situationowe ta theclient? It can be argued that 
the involuntary allotment procedures increase the potential for mal- 
practice claims against military attorneys. Before the TEFRA invo- 
luntary allotment provisians. the various service nonsupport 
regulations were guides only. Without a court order requiring a 
wage assignment under state law, it was not possible to initiate an 
involuntmy allotment against a service member's pay account.'8 
Now, if a state support enforcement agency adopts a particular 
service's regulation as its standards, these regulataryguides become 
enforceable at law. 

What does this mean for a legal assistance attorney whose client is 
a person in Mrs. Jones' situation? The Code ofProfessional Responsi- 
bility, which governs all attorneys, requires an attorney to represent 
a client zealausly within the boundsofthe law.'gItcan be argued that 
this requires, at a minimum, that the legal assistance attorney refer 
such persons to the local state social services office. 

Before the TEFRA provisions became law, therewasnoneedfora 
legal assistance attorney to refer such a client to the state Social 
services agency. There was very little these officials could do to force 
a service member to support his or her dependents. Now, a state 
agencycan issueanadministrativeorder which iswhallyaseffective 
and more simply obtained than a judicial order. This means that the 
legal assistance officer i s  potentially open to a claim of malpractice 
should the client not be referred. 

This can be taken a step further. Does the legal assistance officer 
have not only the duty to refer a client in Mrs. Janes'situstion ta the 
state social services office, but also a duty to notify these state offi- 
cials of the narticular service's nonsutmort remlation orovisionsl .. I 

Guidance here IS scant and may very well turnon how the particular 
attorney perceives his or her role. 

If the attorney takes the position that he or she i s  an advocate on 

.Although a commander could threaten administrative and disciplinary action 
against B s o i i , ~ c e  member far failure to mpporr his dependents on July 1. 1973 
commanders los t  the &utharif?m initiate aiupportallotmenfunder theo1d"Clair Q '  
system Tha t  i y i f e m  probided for underthe Dependenfsl lJ is tanee Aetof 1950 
The statute initially praiided that II would f e ~ m i n a i e  on Ju l i  1 1953. but i a 8  ree. 
named at two-bear ~nfervals until 1% * a i  permitted m expire See 50 U S  C App. 3 
2205-09 11976) 

li>I.lodel Code ai Profewanal Responsibility Canon i l l 9 i i l  
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behalf of a client such as Mrs. Jones, it can be argud that a duty to 
advise the social Services agency of the particular nonsupport regu- 
lations provisions does exist. If, however. the attorney perceives 
himself or herself only as an advisor. there would arguably be no 
such du t r  under the Code of Professional Responsibility As the 
Ethical Considerations point out: 

While serving as an advocate. a lawyer shouid resolve in 
favor of his clients doubts as to the bounds of the law. In 
serving a client as an advisor, a lawyer in appropriate 
circumstaneeS should give his professional opinion as to 
what the ultimate decisiannofthecourts,~.ould likely beas 
to the applicable 

Thus. an attorney acting as an adxwxate would have to resolve any 
doubt as to whether he or she should advise the state agency of the 
nonsupport regulation provisions in favor of notification. An attor- 
ney who takes the position that he or  she IS acting in an advisory 
capacity would only be responsible for advising the client af the 
applicable l a w  i . e . .  informing the client of her rights under the 
involuntary allotment procedures and referring her to the state 
agency. 

The Code of Professional Responsibiiity further requires that an 
attorney represent the client competently21 and properly safeguard 
the interests of the client.g2 A legal assistance attorney who fails to 
advise a client in Mrs Jones' situation af the involuntary allotment 
provisions risks both a malpractice claim and a professional ethics 
complaint 

For example. the client could allege that the attorney's failure to 
properly advise her of these rights has cost her support payments 
from the date that she should have learned of such rights up to the 
date when she began receiving support under the involuntary allot- 
ment proiisions. Similarly. the client could allegethattheattornes's 
failure to advise her or the state officialafthe higher support guide. 
lines intheservice regulationcaused herroreceirealesseramountof  
support than that to which she might have otherwise been entitled. 

At  a minimum. It would appear that the legal assistance attorney 
will be required to work much more closely with state mcial ~erv ice  
agencies under the new involuntary allotment provisions 

? I d  s f E C i 3  
" I d  at C a i o n  6 
?'Id at EC 6 1 
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IV. CONCLUSIONS 
The involuntary allotment provisions wiil require each service to 

rewrite its nonsupport regulation. Toeliminate the glaring disparity 
which the hypothetical illustrates and to insulate legal assistance 
attornek-8 from heightened malpractice implication. it is the position 
of this article that the proper Support standard i s  that  contained in 
the .41r Force regulation: 

Each Air Force member is expected ta provide support 
in an amount. or of a kind, bearing a reasonable relationto 
the needs of the spouse and children and the ability of the 
member to provide. Consideration should be given to the 
needs of the family (for example, lodging, food. clothing. 
and miscellaneous needsl.23 

There are significant reasons why this should be done. Under the 
present regulations, each service has accorded its officials wry ing  
degrees of discretion which may be exercised when an nonsupport 
complaint i s  lodged. For exampie, the Navy and Marine Corpsregu- 
lations permit a commander to withhold action under certain cir- 
cumstances where it is aileged that a service member is not 
supporting his or her children These include circumstances where 
the service member us unable to determine the whereabouts and 
welfare of the child concerned, nhe re  It is apparent that the person 
making the SUppOTt request does not have custody of the child, or 
where the service member has custody of the child under a court 
order but lacks physical Further.  the Director of the Navy 
Family Allowance Activity and the Commandant of the Marine 
Corps hare the discretion to waive the obligation to support a spouse 
where the service member can demonstrate spousal misconduct.zj 

The involuntary allotment provisions rob the services of any such 
discretion. Such considerations are now shifted to the local social 
services authority, which has beengiventheauthori tytoenteradmi-  
nistrative orders. 

A second difficulty is that  some Sort O f  collective or cumulative 
equai protection argument could be lodged against the Department 
af Defense. Taking the hypothetical situation of Mrs. Jones, it 1s 
difficult to articulate a valid governmental interest that is served by 
permitting a regulatory system to exist which would provide a min- 
imum support obligation of $303.30 if Mrs. Jones was an Army wife, 

J 
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but would specify $834.66 monthly if .  by some fortuity, she xsere a 
S a r y  wife. 

Finally, state administrative or judicial officials will n o w  deter- 
mine the proper support obligation in such cases; there isnolonger a 
need for a rigid formulah.hichdoesnot take intaaccountthecircum- 
Stances of the particular parties. 

Although a t  first blush it might appear that the Air Force's non- 
specific guidance concerning a service member's support obligation 
might be harmful to dependents in light of the more rigid standards 
of the other uniformed services. it is the safer C O U L I S ~  in view of the 
TEFRA ~ r o w s m n s .  The Drovisions orovide a oerfectooDortunitvfor . .. . 
the other services to get commanders and military attorneys out of 
the family support business. 



A B S E N C E  OF DOMICILE I N  MILITARY 
DIVORCES 

FULL FAITH AND DUE PROCESS 
REQUIREMENTS 

bg Captain Uldric L Fiore, J r  * 
I. INTRODUCTION 

This article is designed to examine the jurisdictional basis for 
divorce and its impactan the service member. The analysis includes 
brief consideration of state military provi~ions and the protectionsaf 
the Soldiers' and Sailors' Civil Relief Act (SSCRA)l in the area of 
divorce. Theemphasis. however, ison the traditional issuesof subject 
matter and personal jurisdiction and on the jurisdictional impact of 
the  Uniformed Services Former Spouses' Pratectmn Act 
(USFSPA).* 

11. JURISDICTIONAL BASIS FOR DIVORCE 
Under our system of l a w  judicial power togrant divorce-. 
jurisdiction, strictly speaking--is founded on domicile.8 

Domicile is the permanent relationship between the person and 
the state whichcontrolsthecreationofsignificantlegal relationsand 
responsibilities.' Marriage and divorce are incidents of domicile. 
Ever>- person must haveadomicile: however, husbandand wife need 
not share the same domicile. 

The iurisdictianal impart of domicile in dworcecases derives from 
the Full Faith and Credit Clause of the Constitution.s A divorce 
decree issued by a court of a state where one spouse is domiciled is 
entitled to full faith and credit in the courts of the other States of the 

*Judge Adiocate Generals C ~ r w  United Slates Arm) Currentls Bstigned 88 Trial 
Atrarne).  Confiaethppealr Divlilon,C S.ArmyLega1 ServicpsAgenei.1983rodate 
Formerly Deputy Staf iJudge Advocate. 2d Infantry Division, CampCasey Re ublic 

Rutgars Universir?. 1979 B S ,  United Stales Military Academy 1978 Member of 
the bar of the state af llea Jersey. 

'50 C S Code App $0 601-91 119761 
%Pub L. So. 91-252. Tit X 51 1001-06 96 Stsf 730 (Sept 8 1932) 
STilliami ,,. North Carolina 326 C S 226, 229 119461. 
IId 
EC s Const art I' 6 I 
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union.6 Residence, as distinguished from domicile, i s  an insufficient 
basis to guarantee B decree full faith and credit .  This distinction 1s 

the outgrowth of the "res" theory of marriage and divorce, which 
classifies divorce proceedings as both i n  r e m  because marriage 
involves a status and tn personam, to the exKent that property rights 
are adjudicated.d Domicile is the prerequisite for subject matter 
jurisdiction oyer the ' ' i e s "  that IS, Over the marital atatus. 

Service members, however. are rarely assigned to their state of 
domicile. When matrimonial problems arise, service members are 
frequently an the opposite side of the country or globe from their 
domicile. Neither entry into the armed forces nor reassignment 
alone operate to change the domicile of service members or  depend- 
ents.8 Domicile IS changed by establishing a new residence with the 
intent to remain there permanently.'0 While changing domicile 
sounds slmpie, intent IS one of the most difficult of proofs: this task is 
even more difficult for the Service member, whose new residence IS 
clearly pur3uanK to military orders. 

The vast majority of states hare divorce statutes which require 
durational residence rather than domiciie.L1 The enactment of such 
statutes has IIkely resulted from the mobilits of American Society 
and not the plight af the unhappily married service member. These 
residenee requirements are often interpreted by the courts as being 
synonymous with domicile12 or creating a presumption ofdomicile.'s 

In  most cases, duration of residence is strongevidence of intent to 
yemain permanently. The practical effect. however. IS that the over- 
whelming majority of divorces granted in the United States today 
have residence as their subjectmatterjurisdictianal basis, with little 
or no thought given to domicile The unanswered question, and 
probable reason for the domicile-like characterizations given resi- 
dence requirements by courts. is whether these divorce decrees are 
entitled to full faith and credit. 

Jurisdiction over the person i s  also required and 11 too has Consti. 
tutional implications. Because dissolution of the marriage is an in 
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r e m  proceeding. states can dissolve the marital status without per- 
sonal jurisdiction aver both parties. The property issues areinperso- 
nam. however, and courts have nojurisdictionto adjudicate property 
rights without personal jurisdiction over the defendant.'& Decrees 
which purport to deal with property rights in the absense of such 
jurisdiction are not entitled to full faithandcredit  and riskcollateral 
attack. 

111. STATE MILITARY PROVISIONS FOR 
DIVORCE JURISDICTION15 

Despite the widespread use of durational residence requirements, 
service members could not always gain access to divorce courts. The 
fiction of the equality of residence and domicile fades because the 
service member's residence is often due solely to military orders and 
the member fully intends to depart the location usually within three 
years. Specific provisions far military personnel have been enacted 
in most states, usuallyproviding by statute that serwce members are 
residents for divorce purposes after residing within the state for the 
same, or a slightly longer duration than thatrequiredaf thenanmili- 
t a r s  plaintiff.16 

States are not required to create specific military provisions in 
divorce statutes. They may require the service member to establish 
domicilel' or to show more than mere presence pursuant to military 
orders.18 It is also clear from Soma r. Iou,a" that a state may estab- 
lish separate residence requirements for service members without 
violating equal protection or due process rights. The justification for 
such requirements extends from the state's interests ~n insuring 
genuine residence and in protecting its decrees from collateral 
attack.O0 These interests m e  directly relevant to the C B S ~  of the 
service member-plaintiff. Service members, therefore, have neither 
due process nor equal protection rights of access to divorce court 
without satisfactorily establishing domicile or meeting the residence 
requirements of the particular state. 

"Estin V. Em", 334 C S. 541 (19181 
%er Appendlx to  this art ic le 
bThe Judge Adioeare Generaps School. U S  Army AI1 Stares Marriage and 

Diroree Guide, eh.  5 (1982). 
'.\'iernei I District Court ,  181 Colo 294 509 P 2d 306 (1973) 
"Ark Canst  a r t  111. 8 1 
"119 us 393 11971) 
ZrId. sf 401. 
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IV. SOLDIERS' AND SAILORS' CIVIL RELIEF 
ACT 

The SSCRA affords the service member only limited protections 
in the area of divorce. The service member-defendant can request a 
stay of the proceedings, up to a maximum of ninety days beyond 
separation. Grounds for the request are unavailability in the J U P I S -  

diction. which is materialy affected by milltar? status, and due 
diligence.21 If a divorce decree has already been entered, the service 
member may request a stay of execution of the decree on Similar 
grounds.22 If the service member makes no appearance and 1s not 
represented by counsel. the court may appoint an attorney to assert 
the Service member's SSCRA rights.23 

These protections are discretionary with the court and will not bar 
the proceedings. They are designed to protect the service member's 
due process right8 when they cannot be fully exercised due t o  mil- 
itary service, They are of little value to the service member- 
defendant ~n a divorce action in the state in  which he or she is 
assigned. 

V. JURISDICTIONAL LIMITATIONS OF THE 
UNIFORMED SERVICES FORMER SPOUSES' 

PROTECTION ACT (USFSPA) 
Prior to June  26, 1981. courts in community property states consi- 

dered military pension benefits as community property, subject to 
division in divorce proceedings The United States Supreme Court 
decided .l;lcCartU t'. .MeCartu2'on that date. and held that federal law 
preempted the application of state community propert>- law to mil- 
itary p e n a m  benefits. 

In  response. Congress enacted the USFSPA, which was signed by 
the President on September 8,1982, and went into effect on Febru. 
ary 1.1983. Thepurposeofthelegislationivastorererse the.McCart" 
decision.2s The Act authorizes state court to treat military pension 
benefits as separate or community property according toeach state's 
law.2B The Act also prorides for direct payment of alimony, Support, 
and property distribution awards from the service to the former 
S 0 0 " S B . ~ ~  



19831 DOMICILE IN MILITARY DIVORCES 

The Act places limitations on both of these provisions. 

A court may not treat [military pension benefits as divisi- 
ble property] unless the court has jurisdiction over the 
member by reason of (A) his residence, other than because 
of military assignment. in the territorial jurisdiction of 
the court. (B) his domicile in the territorial jurisdiction of 
the court, or (Cl his consent to the jurisdiction of the 
CO"Tt.Zb 

Initially, this language may appear to pose a limitation an the 
exercise of personal jurisdiction by the state courts. It is more accu- 
rately characterized as a limitation on the subject matter jurisdic- 
tion, based on the quality of the state court's personal jurisdiction. 
The limitation applies only to military pension benefits and leaves 
state courts free to adjudicate other property rights with lesser 
personal jurisdiction. 

McCartr, through application of the preemption doctrine, with. 
held subject matter jurisdiction over military pension benefits from 
State courts. The Act, by reversing McCarty, is a limited waiver of 
preemption and a grant of limited subject matter jurisdiction back 
ta the state courts. 

Direct payment autharityisalsolimited by the Act. Acourtorder 
must be "regular of its face", ; .e. .  issued by a court of competent 
jurisdiction, legal in form, and nithout facial defects providing 
"reasonable notice that it is issued without authority of Iaw.''28 The 
order or accompanying documents must also certify that service 
member's rights under the SSCRA had been observed.80 

Is a court divorce decree awarding division of military pension 
benefits regular on its face if it merely recites that jurisdiction was 
based on the service member's residence within the state for the 
statutory period? What is reasonable notice to the payment agency? 
Agency personnel reviewing court orders for facial regularity may 
not be legally trained. Arguably, they can be trained to look for the 
additional language required by the Act that  the service member's 
residence was other than solely pursuant to military assignment. 
The implementing regulations are not yet available for review. I t  
will be interesting to learn whether the services wil l  include this 
impartant service member protection in the review procedures or 
leave service members to fend far themselves. 
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The requirement of certifying SSCRA observance is one of form 
rather than substance. As previously discussed. the rights afforded 
consist only of discretionary stays and appointment of counsel to 
assert those rights. The requirement is probably the reauitoferrone- 
ous testimony before Congress by the American Bar Association. 
which implied that the SSCRA provided substantive protection for 
Service members' property rights i n  divorce actions31 

Sonobservance of these limitations, hawever, may result in relief 
for the service member An attempt to divide militarypension benef- 
its without the prescribed personal jurisdiction would be subject to 
collateral attack for lack of subject matter jurisdiction. Even if the 
limitation IS not jurisdictional. a second ground exists for collateral 
attack. The Full Faith and Credit Clause empowers Congress to 
prescribe requirements for the manner of proof and effect af "pro- 
ceedings" for entitlement to full faith and ~ r e d i t . 3 ~  Arguably. the 
personal jurisdiction limitations are such requirements and failure 
to comply deprives the decree of full faith and credit. 

Failure to comply with the facial regularity and SSCRAcertifica- 
tion requirements will deprive the farmer spouse of direct payment. 
Unless the servicemember returned tothestateissuingthedecreeor 
the decree is modified to comply with the Act, its monetary awards 
would be difficult in practice to enforce. 

VI. ILLUSTRATIVE HYPOTHETICAL 
In June of 1982, Major Smith is reassigned from Fort Dix, New 

Jersey ta Fort Ord. California. He i s  accompanied by his wife, Pris- 
cilla, and two children. and assigned on-post quarters John and 
Priscilla are both New Jersey domiciliaries. 

Priscilla immediately becomes enamored with California and the 
"good life," and disenchanted with John and military life. On Febru- 
ary 2 ,  1983, she changes her state of domicile ta California and files 
for divorce in California Superior Court. She requests. inter alia, 
division of their community property including John's military pen- 
sion benefits. 

A. JURISDICTION 
California has a six-month residence requirementa3 and its courts 
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have characterized "residence" as synonymous with "domicile."3* 
Priscilla has also declared a change in her domicile ta California. 
Unless the court finds her to  be a "galloping litigant in search of a 
forum wherein to seek a her declaration and satisfaction 
of the residence requirement are sufficient to give the California 
court subject matter jurisdiction over the marriage. 

Because John i s  assigned in California, the court has personal 
jurisdiction over both parties and may also proceed to adjudicate 
property issues. The SSCRA provides no substantive protection in 
this situation John is "in court'' and his military pension benefits are 
a t  stake. 

B. EFFECT OF USFSPA 
Military pension benefita are considered divisible community 

property by California.36 While McCartU preempted division of these 
benefits, Congress waived the preemption in the USFSPA. 

In this case. however, the Act protects John, notthe former spouse. 
The jurisdictional limitations of the Act apply Since personal juris. 
diction is based solelyon residence pursuant to military assignment. 
California. therefore, has no subject mstter jurisdiction over John's 
pension benefits. The court may, however, dissolve the marriageand 
adjudicate other property issues, such as alimony, child support, and 
the division af other community property. 

VII. CONCLUSION 
Domicile is absent from many military divorces. The mobility of 

Society and almost universal use of durational residence require- 
ments as a substitute for domicile have caused this absence of domi- 
cile from most divorces, both military and civilian. The domicilelike 
characterizations of residence requirements insulate most cases 
from collateral attack. 

The USFSPA, through its jurisdictional limitations, requires a 
higher residence standard for the division of military pension benef- 
its than most states would otherwise apply. By including this higher 
standard ~n the Act. Congress has not only afforded protection to 
former spouses. but has also extended significant protection to ser- 
vice members. 

"Whealran Y \Ihealran. 57 Cal.2d 656, 432 P 2d 979 53 C a l  Rptr 291 119571. 
aiHuntinefan / .  Huntington. 120 C a l  App. 2d 70: 262 P 2d 104,107 (Dmt Ct. App, 

P I  Marriage of Fithian, 10 C a l  3d 592 596. 111 Cal Rptr 369. 617 P 2d 449 
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APPENDIX 

Neisdh 
Xeii Hampshire 
Ne. Yark 
Ohio 
Orspan 
Pen"lil \anla 
Puerfo Rico 
SaJm caro1:na 
Virgin Islands 
west Vlrglnla 
n'lscansln 
wyomlng 

Other . l l i l i tardPro 

Aias ia .  1 l e a l  
Arizona - Y O  dws* 
Delaware. 6 m o n t h '  
Diir  C o l  6 months* 
Leorgls 1 >ear 
Hawaii  6 mon:hi 
I d a h o - 6  manihl 
I l l i no i s~  90 dabs* 
Indiana - 6 monr'hs' 
Kansas.  60 dais* 
Kentucky - I50 dara' 
Maine .  6 inonrhi 
hllnnesora- l a o d a \ r *  

- .same rerlulrernenr a3 "01 

~ I . S S I P ? I P P I .  6 months' 
> l i ~ s o u r ~ - Y 0 d a j s ~  
>loniana-YO dais' 
Ssbra ika .  1 bear' 
Ne,% hlexico 6 i a n t h i  
Arortt. Carolina - 6 months* 
N o r m  Dakota.  1 year. 
Oklahoma-6 months' 
Tennessee.  1 

A r k a n m  - iei:dencs based o n  mare than order- regiired 
Colarada eppp11 far domicile afte. 50 dags 
C o m e c r ~ i :  - C O ~ ~ ~ U O U I  residence lf r t j ldenr on enmy t i t o  s e n  ce  
Sea JPISP) - emrr must appoint counsel for BSCRA 
Rhade Island. retain residence 40 oays after ETS 
South Dakota. m i s t  30 stationed 81 filing and decree 
Vermont - temporary m i l i t ~ r ?  absence does WT affee: residence 

Source The Judge Adrocate Genera. i School C 9 A r m  A l l  Starer 
hlarriage and Diraree Luide c ?  5 lFeo 1582) 



THE CHILDREN OF DIVORCE: 
THE TREND TOWARD JOINT CUSTODY 

by Captain David S. Gordon' 

I. INTRODUCTION 
"Joint custody" may mean any one of a number of iegal relation- 

ships between divorced or separated parents and their children. 
"Alternating custody" means that each parent may live with the 
child for a set periodoftime.afterwhich theotherparenthasaturn. '  
Joint custody may also refer to "joint legal custody," which is B 

situation in which oneparentisgrantedphysicalcusrodyofthechild, 
i .e.,  the child lives in the residence of that parent, whiie the other 
parent retains the right to participate in making decisions affecting 
the upbringing of the child.* 

Joint custody, while certainly not a new legal phenomenon, has i n  
the past been viewed with distrust by many courts. The overwhelm- 
~ n g  tendency has been to grant Sole custody ta one Parent and visits. 
tion rights to the other ~ a r e n t . ~  Courts have in the past half century 
tended to grant custody to the mother in the majority of eases. This 
favoritism toward the mother was based upon the conventional wis- 
dom that a child of tender yearsneeds 11s mother more than its father 
and thatthe mother,whowasnormailytheonewhowauldstayhome 
and tend to thechildren,wouldcontinuetodasaeventhoughsheand 
her husband were no longer living together.' However, inview ofthe 

*Judge Advocate Generaps Corps United States Arm? Currentlyaitigned BJ Regia" 
Judge Advocate. Northeast Region Reeruitng Command, Fort George G. Meade 
Maryland. 1983 fa present. Formerly assigned IO Opiniani and Policy Branch. Inter- 
n a t m a l  Affairs Dirision. Offies of the Judge Advocate. C S. Arm?. Europe, and 
Seventh Arm) 1980-82 Chief Legal Initructar. Seventh A r m y  Combined Arms 
T r a m n g  Center, Vilseck, Federal Republic of Germany. 1979.80, k g a l  Aaim~anee- 
C l a m s  Officer Officer-in-Charge Grafsnwoer Legal Center. l i t  Armored Divinion 

versiti of Georgia. 1977: B A ,Trinity Ewngelical Divinity School. 
rt i ty of Georgia, 1912 Attended Hague Aeadempaf lnternarianai 

Law 1976. Completed 311t Jvdge Ad\oeate Officer Graduate Course, 1982-83: 85th 
Judge Adroests Officer Basic Course. 1977 Aurhoraf lndtr  duaiStoiuaandind~L?d- 
mi Rtghfa under the .VAT0 Staha of Porcea Ay~remcnl and l i e  R r p p l i n r n l a r y  
~ g r r i n i e n l  w i l h  Gesmony, l o o  MII. L Rev 49 11983): European Coinmuntties. Legal 
~ ~ ~ j ~ ~ ~ , ~ , ~  . Caunerl Pasars Dirrcliie Al lo%ingLo~~ysrs  to Proiide Sentees Acrose 
,vaationol Eordws. 7Ga. J. Int'Ig-Camp.L.726!1877) Memberof thebarsofthei ta te  
nf Cmrzn and the Cnited Stares Suoreme Court. .. .~ 

1Annot-$2 A L R 2d 696. 697 !19i3). 
*Eg Idaho Code 4 32.717B(3) (1982) 
8E.g Beck v Beck. 86 N.J 480,432 A 2d 63 119811 
Gazanikg,  Reniilian. &Zuekrnan.DiromLoiL Rart~ce(Part21,27 Prac Law.207, 

208 (19811 
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changing roles of men and women in somety, the bases underlying 
this tendency toward granting custody to the mother hare come 
under attack. Many contend that fathers should have an equal 
chance to receive custody of their children. While many courts and 
legislatures hare  given lip s e w i c e  ta the theory that fathers are 
equally qualified to be custodial parents, the courts stili grant cus- 
tody to the mather in ninety percent of the cases where custody is 
sought by bath parents. Consequently. variauxgroupaoffathera have 
sought legislation granting them equal treatment.’ 

11. LEGISLATION 
These lobbying efforts have in many cases produced legislation 

granting a preference to joint custody arrangements. At present. 
twenty-three states hareenacted atatutesi.hichexhibitsomeformof 
preference for joint custody and other states have recognized joint 
custodl- in their cowt  decisions as an equitable na.y of solving the 
problem of who gets the children.6 

The fundamental argument for joint custody is that. in a society in 
which men and women have equal opportunity to seek employment 
and in which many divorced mothers are employed full.time outside 
the home, the aid maxim that one parent is hetter able to care for the 
child because she can devote herself completely to child raising no 
longer holds true. The working father would appear no less capable 
af successfully rearing his children than the working mother who IS 

out of the home for the same amount of time: Since neither parent 
has theadvantageofbeingable toderote their norkinghours tochild 
rearing, proponents of joint custody believe that the most equitable 
way to solve the problem of who gets the children i s  to give the 
children to bath parents by either granting full custody and control 
over the child to each parent for a set period of time or by granting 
the pal‘ent who does not have the physical charge over the child the 
right to participate i n  decisions affecting the child e 

The states that have adopted some form ofiointcustodypreference 
by either statute or judicial decision fall into three broad categories 

SFreed B Foster, Family Lax tn the F &  Stotrs ,472 Orrn,rii a s a j S e p f i n , b r i l 9 9 2  
6 Fam. L Reo.lBNA1 4065 ISeo 28 19821 

“Callfolnla,’Connectieur. F l o i d a .  Hauaii, Idaho I l l i n ~ i i  Ious Kansas. Kentuck)  
Louisiana Maine Massachusetts Michigan, Yinnerata Montana. S e \ a d a  Ne\\ 
Hampshire You. Mexico North Carolina, Ohio. Oregon. Pennirlrania Teras and 
U-meanrln h a w  adopted p i n t  eubtods statutes. Arizona New Jersey, and New Tark 
hare recognized joint  cmmdy by court deeisioni J o m i  Cu lody  Iaorslnfim PoiJrd 6 1  
28 S i o l r ~  8 Fan. L R ~ D ( B N A )  2506 [June 29. 1882) 

Gozaniky Renjilian Zuekman. 8upra nafe 6 at  28 
,See. e g., Coniiag fa  Trnns 0 8 -  a Separai ioi  Bus veek Oef 15 19 i4  at  168. 170 
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Same states, such as North Carolina, merely mention jointcustodyas 
one of theaptions a court may consider indeterminingcustody.9 Such 
jurisdictions generally do not impose a statutory requirement that 
the court give preference to a joint custody arrangement or that they 
set out reasons for not granting joint custody in a given case.10 
Secondlp, other statutes authorize joint custody, but only when the 
parents agree to the arrangement." The third and perhaps most 
radical of the statutory joint custody schemes gives joint custody 
preferred status and requires the court to state reasons why joint 
custody should not be decreed in a particular case.12 Such statutes 
express a public policy that joint custodyisin the bestinterestsofthe 
child in that It assures the child will hare frequent and continuing 
contact with both parents.13 Divorcing parents and the legal prafes- 
sion can expect to see p i n t  custody decreed more frequentiy as 
legislatures continue to e x p r e d a  preference for joint custody 
arrangements. 

111. THE CASE FOR JOINT CUSTODY 
There are numerous arguments for granting joint custody Joint 

custody arrangements can Solve the perennial problem faced by 
triad judges in determining which of two loving and competent 
parents will receive custody. Selection af either the father or the 
mother to be the sole custodian frequently creates grave problems 
far the child and the parents. The child may be harmed by the lossof 
any meaningful contact with the noncustodial parent. Joint custody, 
an the other hand. does not deprive the child of meaningful contact 
with one parent. but rather insures that the child will remain i n  
contact and under thecontrol ofbothparents.Courtshaveexpressed 
the hope that in such situations the child will be less damaged bythe 
fracture of the family than would otherwise be thecase.14 Likewise, 
joint custody can benefit bath parents. In solecustody cases, the issue 
of who gets the child may become the issue on which all the anger, 
pain and frustration of the divorce are focused. The custodial parent 
can feel that  being chosen to raise the child justifies her or his sideaf 
the marital conflict, while the losing spouse feels that he or she has 
been judged as unfit or a t  fault. The laser will frequently attempt to 
have the custody decree modified for personal vindication, rather 
than because a modification may be in the best interests of the child. 

'N C Gen Stat 9 60-13 2lb) 11976) 
t Cuefodg Legrsiotion Passed 616 13 Stales. m p r a  note 1. st 2606 

Marriage and Dlrialullan ai hlarrispe Act, Ill Rev Stat. 85 603 1 6031~) 

Kan. Stat Ann 8 60-1610(s1l4)(AI 11979) 
Idaho Code I 3 2  71% (19821 
In  Re Weslev J K 8 Fam.L Rep IBYAI 2484 (Pa Sup. Ct  May 21, 19821 

61 



MILITARY LAN' REVIEW [VOL. 102 

The parent with custody will resist vigorously and. in many cases 
acrimonously, and change in thee3tablishedarrangements. The real 
loser in such conflict is the child. who. in the heat afbattle. becomes 
merely a weapon.ls 

Another advantage gained from joint custody is that. as many 
legislatures h a w  recognized. itisnormallyin the best interestsofthe 
child to assure reasonable and continuing contact with bath parents 
after separation or In solecustady, the noncustodial parent 
is relegated to the second class Status of being a weekend or other 
short-term visitor. The child frequently does not come to know. 
respect, and value the noncustodial parent BS a parent or as a family 
member and does not receire a balanced upbringing. As one court 
has stated, "there can be no question that the child benefits from the 
influence of both the father and rpother ~n making the varied and a t  
times stressful adjustments imposed by adolescence and Itstransfor- 
mation to adulthood."" 

Another advantage of joint custody is that it recognizes that, while 
the well-being of the child may be the paramount consideration in 
the custody decision. each parent also has both a vital personal 
interest in  the court's decision and that there are certain rights 
inherent in being a parent which entitle him or her tO share in the 
child's life 1While most jurisdictions continually refer to the princi- 
ple thatthe bestinterestofthechild IS thesolecriterianfordetermin- 
ing custady,'gparents do not exist solely far the benefit of their 
children, nor do children exist solely for the benefit of their parents- 
.Rather, there must be a balancing of the interests of mother, father. 
and child or children. Joint custodycan serveasameansof recogniz- 
ing and balancing equitably the nghts af all members of the family. 

A final argument for joint custody is that it allows both parents to 
conrribute to the decisions affecting the child. thereby making some 
degree of cooperation between the parents essential. While coopera- 
tion may be difficult or  even almost impossible. it must always be 
remembered that the mother. father and child arestdlafamilyeven 
though they no longer live together. Mother and father must thus 
still play a part in each other's lives. The more that they are able to 

6 2  
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work together in raising the child, the less acrimonious their overall 
divorce upon the well-being of the child.lO 

IV. THE CASE AGAINST JOINT CUSTODY 
One of the classic arguments against alternating custody i s  that 

requiring the child to move from one household to another is too 
disruptive of the child's life. Numerous courts have frequently 
expressed the view that a child should be raised in one household 
without being required to move back and forth to satisfy the desires 
of the parents.z1 Such changes have normally been frowned upon 
even when the move would only be for a few miles within the same 
town.** In cases where the move would require the child to change 
schools and give up friends and the scenes of daily life, courts have 
been even less in favor of alternating custody.*a Some courts have 
considered the factor of disruption of the child's familiar enviran. 
ment to be so important that, while they have ordered alternating 
custody. the order has required that the children remain in the 
marital home while it is the parents that move when it 1s their turn to 
have physical custody.2' 

While i t  is probably true that morement from one household to 
another would be disruptive of a child's life and possible harmful to 
the child's development, such movement i s  not unusual in contem- 
porary Society even for the child whose parents are happily married 
and living together. Both parents may work outside the home and the 
child may spend much of his or her time in the care of babysitters, 
day care center employees. or teachers. Families in America arealso 
highly mobile and may relocate frequently to new towns or cities 
where the child will have to adjust to newschoala. make new friends, 
and grow accustomed to new daily sights and sounds. In some cases, 
spending a portion of the year in a different environment may actu. 
ally positively contribute to the child's maturation by exposing him 
or her to different places, people, and points of view? 

A recent and perhaps more cogent argument againstjoint custody 
focuses on the requirement that the separated or divorced parents 
cooperate i n  making decisions affecting the child or children. An 

ZmS~er, e.#. I n  Re Resley R K , 8 Fam L.Rep.(BKA) 2484 2486 (Pa. Sup Ct May 21 

#-See Annof., 92 A L R. 2d 691, 701 11963) 

?PE,a.. hlvnford Y S h s e ,  8 Fam.L.Rep LBXA)208O(N Y App Dii No. 30,1981) 
16Gericaiieh \ .  Gerscoweh 8 Fam L.Rep IBFA) 2044 (Fla Ct App 6th Diif Om 

*jSre e . 0 ,  L Bimbaeh. The Official Preppy Handbook 208 (19801 
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Illinois appellate court has opined that joint custody in  "usudly ...un- 
workable." and that ' ' u n i m  the parents hare unusual capacity to 
cooperate ... substantial bickering and dispute, damaging to the 
children and harassing to the parent having physical custody. 1s 
likely to result."26 A frequent source of disagreement between separ- 
ated or  divorced parents. and, in many cases, a primary source or 
marital breakdown, are disagreements astohow thechildren should 
be raised, disciplined, and educated ?- Trial judges should therefore 
examine very closely the abilityofseparatingordivorcing parents to 
cooperate in making child-rearing decisions before granting joint 
custody. If the parents are unable to cooperate in making decisions 
affecting the child. joint custody would clearly not be ~n the best 
interests of the child and should not be awarded. 

Military personnel undergoing the trauma of separation or  
divorce will. like the general population. increasingly find them- 
selves living with various forms of joint custody. Military personnel 
who seek some form of joint custody arrangement may have tocope 
with courts which folloiv the doctrine that the child's life should not 
be disrupted by being moved from place to place in alternating 
custody. or which believe that having a parent who does not have 
physical custody cannot workably contribute to child-rearing deci. 
sions. However, the military parent who i s  seeking Joint custody can 
paint ta the fact that. while spending nine months with one parent 
and the other three with the other parent may be disruptive to the 
child's life. such as an arrangement may be no more disruptive than 
the living arrangements of many military families where the par-  
ents a r e  happily married. Disruptions and dislocations are common 
for the members of military families and the courts should not 
require that the child of a military family which i s  breaking apart  
have a less disrupted life than a child in a military famiI3- that has 
remained together Likewise, u,hen seeking some form of joint legal 
custody, the military parent may show that,  due to the rnditary 
member having sea duty or being sent overseas on an unaceompan- 
ied tour, the %&me Sort of decision-making arrangement frequently 
exists in  military families where there i s  no marital breakdown. 
Such a situatianrequiresthedpousewhoremainsat home tafunction 
in much the same way as would the parent with physical custody 
under a joint legal custody decree. In  such situations. the absent 

*-E,@,  Fiiher I Fisher. 9 Fam L Rep.iBXXl2018, at 2019 li l ieh C t  h p p  Juls 19 
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military parent still participates in various child-raising decisions 
although he or she may not be able to participate in  the daily raising 
and disciplining of the child!' Here, too, the military parent seeking 
joint custody can argue that the child of the military family which 
has broken apart  does not need tobetreatedanydifferentlyorbetter 
than the child of the military family that remains tagether. 

A final argument that the military parent may make in favor of 
joint custody is that his or her military service may make it impossi- 
hie to exercise rights of visitation effectively if sole custody is 
granted to the nonmilitary parent. All jurisdictions recognize that 
the noncustodial parent is entitled to visit with the child unless such 
\isitation would he harmful to the child There is a considerable line 
of legal precedent indicating that alternating custody is appropriate 
where the geographical separation between the parents 1s so great 
that it would he difficult or impossible far thenancustodialparentto 
visit frequently enough to develop or continue a beneficial relation. 
ship with the child.** 

V. CONCLUSION 
The trend in  both legislatures and courts toward joint custody 

decrees reflects the legal system'8 attempt to adapt to the weep ing  
changes in the ways our society, and, in particular. our families, are 
organized and function. As in any situation where societies change 
their ways of doing things, the courts will outgrow outdated prece- 
dent and develop newer, and hopefully wiser. solutions to the diffi- 
cult problem of who will care far the children of divorce. Joint 
custody arrangements may, i n  many cases. provide far the best 
interests of the child while treating bath parents with equity. MII-  
Ltary parents. who, in addition to the pains of dislocation which are 
common to the service, have suffered the trauma af separation from 
their children not only because of military orders but because of 
divorce decrees. may hope to preserve for themselves a share in the 
lives and upbringing of their children through jointcustodydecrees. 
Such decrees will only be made, however, when the parents show 
that they are able to cooperate with each other well enough to sus- 
pend their differencs in favor of the best interests of their children. 

*'In Re Xnnele 8 Fam L Rep I B S A )  2698 (111. App. Ct  July 22. 1982) 

65 





LEGAL RIGHTS O F  THE ILLEGITIMATE 
CHILD 

by Major Robert W. Martin* 

I. INTRODUCTION 
Thie article will provide a broad werview of the legal rightsofthe 

illegitimate child. It will begin by studying some of the posaible 
causes of the recent increase in litigation dealing with the issues of 
illegitimacy, followed by a brief legal history of the illegitimate 
child. It will then examine and analyze some o i  the more important 
United States Supreme Court cases dealing with various facets of 
illegitimacy in order to provide a more comprehensive understand- 
ing of this area o i  the law. Finally. the illegitimate child's rights to 
support and inheritance w l l  be discussed as well as such child's 
rights t o  military benefits. 

11. REASONS FOR INCREASE JN ILLEGITI- 
MACY LITIGATION 

1H Krause Illegltsmacy Law and Socia l  Policy 276-78 l 1 9 i l l .  
SH Clark. Lau, of Domeific Relationr 156 (19683 [hereinafter cited 88  Clark] 
Sld at 167 
lid at 168 
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In  addition to the rise in illegitimacy, the Supreme Court in recent 
years has demonstrated a willingness to expand the scope of the 
Equal Protection Clause ta encompass a more comprehensive scrut- 
in) of Statutory clasrifications.6 Illegitimate children, a class tradi- 
tionally subject to unfavorable statutory schemes, undaubtedl: saw 
an opportunity to benefit by increased equal protection emphasis. 
Accordingly, as initial judicial Yictories occured. more wits were 
filed. 

I11 HISTORICAL BACKGROUND 

wedlock as the "son of nobody, Thus. the child could 
not be the heir to anyone. nor r than those af hisown 
body. Parents owed it no obligation of support.E The child had no 
inheritance rights from either parent: only theissueofits bodycould 
inherit from it. There were no statutes providing for legitimation. 
either by establishing paternity. by acknowledgement of paternity. 
or  by subsequent marriage of  Its parents. Adoption was unknmn: 

The rationale behind these harsh doctrines of  the common IBIV has 
not been clearly articulated. Rather, it is dependent upon a thorough 
sociological study a i  the history of the family unit and the mores of 
the members of the various races.8 It m a r  be said, however. that the 
concept of izuflias f i l ius  arose. not out of the difficulty of  actual proof 
a i  the real father and the concurrent fear of fraudulent claims 
against estates, but rather because the child was the product of 
immoral relations. Thus. the belief of the English in the practice of 

child 
Another reason, however, seems to have motivated the p m c l u ~ i o n  

of legitimation by intermarriage of the parents, the difficulty of 
proof of the identity of real father and the concurrent fear of fradu- 
lent claims against the estates of wealthy landowners.? Indeed, an 

~J Xousk R Rotunda & J Young Cml t l t u f i ona l  La 517 (19781. 
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example of this reasoning is to be found in  the Napoleonic Code.10 
which allowed the illegitimate child rights againat his actual father 
but only when his father acknowledged him:1? testimonyof paternity 
by the child. his mother, or any third party was insufficient. Sim- 
ilarly, Spanish law provided that a child could become legitimated 
by the subsequent marriage of his parents, followed by an acknowl- 
edgment of paternity by the father. This legitimation. however, only 
applied to those children whose parents were capable of marrying at 
the time of the children's birth Thus, B child of an adulterous rela- 
tionship could notbecameiegitimatedby thesubsequent marriageof 
its parents. Rather. the child remained an "adulterine bastad"12 
Under Roman Civil Law, an illegitimate child born of a concubine 
could become legitimate by the subsequent marriage of the parents, 
whereas a child of a prostitute could never be made legitimate. 
Again. the mores of the particular society played an important role, 
the concubine historically had a legal relation to the family which 
was sanctioned by the church until the Council of Trent 13 

America accepted the common law concept of nullius jilius. Over 
the years. a sense of justice appears to have found its way into this 
area of the law to shatter the harshness of the common law concept 
and pave the way for statutory modification. Abrogation has by no 
means been complere. In  most American jurisdictions, fragments of 
the common la% tenets still remain. Consequently. the American law 
on the subject is characterizedbygrantsofrarious quantaof inherit. 
ance rights to and from the illegitimate. These rights are uniform in 
some jurisdictions. while in others the differences are not readily 
perceivable." In other areas, however, there stand examples of dia- 
metrically opposed attitudes. On the one hand, thereexistveryliber- 
a1 and simple provisions whereby all children, legitimate or illegi- 
timate, are treated equally. For example, Arizona15 and Oregon,le 
which do not recognize any concept af illegitimacy, have succeeded 
in substantially eliminating legal discrimination against illegiti- 
mates. On the other hand. there are the conSpicuously discrimina- 
tory provisions whereby the illegitimatek rights are confined to 
scarcely mow than those whmh the child had a t  commonlaw. Louisi- 

1oCCade of Sapaleon D 340 m tramlatad in Robbins, supra note z a t  321 
,Id. ai 322 
'\l. Schmidt Law of Spain and X m e o  arts. 1243-69 (19691. 

'JD>ckinsan'aAppeal 1 2 C o n n  491 601.19 Am Rep jj3(1875).9realsoAnnat 33 

"10 Am Jur 2d Eosfarda 0 3 
- S A F ~ Z  R ~ V .  stst ~ n n .  5 14 206 ( 1 ~ 6 6 )  
'Or Re\, Stat  # 109 060 (1963). 

A L R. 2d 705 (1954). 
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ana, for example atill retains in its code the mast brutal p r ~ i ~ i s ~ o n s  
regarding the illegitimate'.. 

IV. CONSTITUTIONAL BACKGROUND 
Since 1968, the United States Supreme Court has repeatedly 

reviewed the constitutionality of various disabilities imposed upon 
the illegitimate child by legislativeorjudicialactioninboth thestate 
and federal arenas.18 The Equal Protection Clause of the Fourteenth 
Amendment has proven TO be the vehicle through which arbitrary 
distinctions once drawn between legitimate and illegitimate child- 
ren have been invalidated.:' There IS also some suggestion that a 
denial of rights based purely an a status such as illegitimacy would 
be a denial of due process of law.2o 

Classifications based on illegitimacy, though not subject to the 
"Strictest scrutiny" test?' v herein the state must show a compelling 
state interest before it can constitutionally discriminate between 
persons,'g are nonetheless subject to a scrutiny which is by no means 
" t ~ o t h l e s s . " ~ ~  The most widely accepted doctrine is that such aclassi. 
ficatian is vulnerable on equal protection grounds i f  it does not 
demonstrate that legislation has a rational relationship to a legiti- 
mate State objectire.la The objective need not constitute a "campeli- 

~ ~ A m c l e  202 of the Louisiana C n d  Code piorides 

lllegmmafe chtldren xha  have been scknoxledged by mew father are 
cal!ed natural children those who h8i.e not  been acknowledged or 
*hose father and mother were incapable of contracting marriage a t  LOO 
n m e  of con~epi ion or %hose farher IP v n k n o a n  zre contradisrinprished 
by the appellation of bastar 

La C n  Code Ann. art 200 (Rest 1969) Article  920 probides "Bastard 
adulterous or lneestuou~ children shall not  enlo? the riphf of inheiirine 
the estate a i  their  natural father or mother the lau ~ l l o w n g  them 
nuthinp more rhar mere a l i r n ~ n \  ' La. CIV Code .Ann a r t  920 [Weir 

. 6 5 \ l i c h  L Rei 4771196 
ch J Law Reform 543 (1 
69) 

SUPP 1034 (D DC 1972) , a i  San Francisco 69 C a l  A D D  3d E72 136 Cal R ~ f r  
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ing" state interest.zs However, a "rational relationship" to a 
legitimate governmental objective is often difficult to discern. 

The first Supreme Court decision to significantly afiect the rights 
of illegitimate children was Leayr Louisiaxa.26In Levu, five illegiti- 
mate children were precluded from suing for their mother's wrong- 
ful death solely because of their illegitimacy. Although the Louisiana 
statute allowed children far sue for the wrongful death of a parent. 
the Lauisiana courts held that only legitimate children, whether by 
birth or adoption, were covered by the statute. 

The Court, in reversing the Louisiana Court of Appeais decision, 
held that the Louisiana wrongful death statute as interpreted by the 
Lausiana courts violated the Equal Protection Clause of the Four. 
teenth Amendment.z7 The illegitimate children involved in the case 
had lived with, were nurtured by, and were dependent upon their 
deceased mother. The Court stated that, "legitimacy or illegitimacy 
of birth has no relation to the nature of the wrong allegedly inflicted 
on the mother."zs To discriminate against illegitimate childrenwhen 
"no action. conduct. or demeanor of theirs i s  possible, relevant to the 
harm that was done [to] them"wascanstitutianallyImpossible.zgThe 
Court in Levy held that there was no rational relationship between 
this Statutory classification which included all legitimate children 
and excluded all unacknowledged illegitimate children and any 
legitimate state interest. 

A companion ease to Levy, Glona C. Amerieair Guarantee and 
Liability Znsuranee held unconstitutional a Louisiana 
statute which denied recovery to the mother of an illegitimate child 
for the wrongful death of her child Recognizing that this statute 
raised issues different from those raised in Levu. the Court found no 
rational basis for it as the statute would permit the mother of a 
leeitimate to recover for the child's death. In a most simnlified and 
unsatisfactarsapinian, the Court discussed the only possible basis for 
the distinction, that  it was aimed a t  discouraging illegitimacy, a 
basis which the Court found far-fetched.21 

Three years after deciding Lecy and Glana. the Supreme Court in 

"SeeCornment EqsolP7otrrlion and  L h r ' l i d d l e  Tier, ' Thr lmpacloa W o m i n o r d  
Illegitmofre 64 Sotre DameLau 303 L18181, isppllcatlonafanlntarrnedlate level of 
JCr"fl"yl. 
28391 U S 68 (19681 
*.Id at 71-12 
" I d  at 12 
8 7 d  
'W1 U S  73 (19681 
s l i d  at  15 
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Labine c. P'i i~eent .~~ a 5.4 decision, indicated that it was ail l ing,  in 
Some circumstances, tc tolerate classifications i n  State statutes 
which disfavored illegitimate children. Once again it vas a Lou 
ana statute which came under attack. This statute denied ackno 
edged illegitimate children the right to inherit equal15 with 
legitimate children upon the death of a father who left no will. In 
fact, illegitimate children could inherit only to the exclusion of the 
state when one of the parents died intestate The Court distin- 
guished Labine f rom Levy by stating that, in L n y ,  the State had 
created an insurmountable barrier preventingan illegitimate child 
from recovering for a parent's wrongful death, whereas, in Labiw 
there were a t  least three ways in which the illegitimate child could 
inherit if  the deceased parent had no  other relatives. In conclusion. 
the Court was willing to find a legitimate state interest which was 
rationally related to the Louisiana statute. 

In deciding Weber 2 .  de tna  Cosualtyand SuretrCompariy3jayear 
later, the Court held a Louisiana Korkmen's Compensation law to be 
unconi;titutional. In  so doing, the Court analogized the case to Levy. 
but distinguished it from Lobine. Both the statute In Levy and the 
statute in Weber involved state-created compensation schemes 
designed to provide clme relatives and dependents of the deceased 
with a means of recovery for the accidental death of the relative, 
There was no question in  Weber that the iliegitimste children were 
dependent on their father who was killed. All a i  the asserted state 
interests for denying recovery to illegitimates had the effect of pun- 
ishing the illegitimate child for the sins of his  parent^.^^ Ultimately, 
the Court held that "the Equal Protection Clause does enable us t o  
strike down discriminatory l a w  relating to status of birth whe- 
r e . .  . the classification is justified by no  legitimate state interest. 
compelling or otherwise.''V 

The next two important casesa1 decided in this area by the 
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Supreme Court were Jimenet ti. WeinbergeF and Matheus i.. 
Lueos.'O Both cases dealt with claims by illegitimate children under 
the Social Security Act. Since a federal statute was involved. the 
Court w-as required to determine if the iaw violated the Equal Pro. 
tection campanent of the Fifth Amendment's due process clause. 
Applying the rational basis test, the Court concluded that the pravi- 

e l  uncanstitutionaiiy discriminated against 
he provision challenged in Mathews was 

constitutional 4' 

involving distinctions based an the status of illegitimacy which indi- 
fferent level of scrutiny might be applied i n  such cases. 
rdari, like Labme. inwived a state statute which prohi- 
mate children from inheriting from their natural 
ntestate succession. Rather than foilow or overrule 

Lahinr. the Court. in a footnote, stated that Labine had limited 
precedential value.'3 As in other cases dealing with illegitimacy. the 
Court in Trimble proceeded to scrutinize the state interests which 
purportedly justified the Illinois intestate statute. The Court 
appeared to employ a slightly higher level of scrutiny than pre. 
viously used and concluded that the statute u a s  not narrowly tai- 
lared to achieve the asserred state interests. 

La l l i  x.  Lelli" confirmed Trimblt to the extent of the degree of 
scrutiny required when a classification is based an Illegitimacy. 
According to the Lalli Court, "classifications based on illegitima- 
c y . .  .are invalid under the Fourteenth Amendment if they are not 
substantially related to permissible State interests."4s 

These cases starting with Levy and ending with Lolh which have 
dealt with the rights of illegitimate children have established some 

Finally, in 1977 and 1978, the Court decided tiyo more 

417 C S 628 (19741 

6.139 s1.S 259 (1978) In this case the Court  upheld a Ner York Stntute uhich 
required illegitimate children r h o  aould inherit from their father3 by intestate 
aucee8mn to  provide B particular form of proof af paternity 

"id ai 265 S i r  United Slates Y Clark 446 U S  23 (19801 the Court  once a w n  
conflrrned the heightened level of s c ~ u t i n ?  employed ~n T ~ , m b i r  and Lalh 
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general principles which should be considered when legislating or 
adjudicating the rights of illegitimate children. First. although clas- 
sifications based on illegitimacy are not suspect. and hence not sub. 
jeet to Strict scrutiny. these classifications s i l l  be held invalid under 
the Fourteenth Amendment if the) are not substantially related to 
permissible interests. Second, the Court has repeatedlr emphasized 
that illegitimate children should norhe unduly penalized because 
society does not  condone the re%tion&of their parents Finally. 
statutes which discriminate a@& illegitimate children with the 
objective of coercing or/encouraging certain types of parental con- 
duct are less favored than nwmwly drawn statutes which involve 
presumptions of adupport or dependency relationship that are s u p  
ported by statistical probabilities.66 

V. RIGHT TO SUPPORT 
The role at common law iias that the mother of an illegitimate 

child, being presumptively entitled to its custody,'? n a s  exclusively 
responsible for its support." This rule has been almosttotallyeroded 
by statute. In  most states. the father is responsible for the supportor 
maintenance of his illegitimate child. but in Some states he has no 
support obligation a t  all.'9 The mother usually a h  is asked t o  assist 
in thesupportafthechild. However thelevelatrvhichthechi ldmust  
be maintained inoften in thecourt'sdiscretion: ~nonlyafewjurisdie- 
tmns IS I t  fixed by statute.jO Although some states provide that a 
judgment in a paternity action establishes an illegimate's equality 
with a legitimate offspring of the father w t h  respect to rights of 
suDport,$' the legitimate child generally has broader rights than the 
illegitimate nibling as to both the level of support and the duration of 
the obligation. This right to support can be enforced generally dur- 
ing the lifetime of the father and. after the death of the father, 
against his estate.j* 

Finally I t  should be noted that statutes which impose upon the 
father the duty of supporting his children usually inelude i i ieg i t i -  
mates.53 In particular. the United States Supreme Court has held 
that a statute which grants to legitimate children an enforceable 

" p r o  note ? at  162 
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right to support from their biological fathers and denies the same 
right 10 illegitimate children violates the Constitutian?' 

VI. RIGHT TO INHERIT 
The illegitimate child'a legal disabilitiesremain mostnumerous in 

the areas of intestate succession and the ability to sue for the wrong- 
ful  death of a parent.65 For testamentary dispositions. it has been 
uniformly held that a testamentary disposition in favor of iilegiti- 
mate children is not prohibited by public policy and is valid when 
such children are sufficiently identified.56 

In line with the common l a y  inheritance by the illegitimate child 
from its mother is permitted in nearly all states.5' One exception is 
Louisiana, which provides that illegitimate children acknowledged 
by both the mother and the father may succeed to their mother's 
property only if she has left no lawful children or descmdents.jp 

Until recently, most states followed the general ruie that an illegit- 
imate child may not inherit from its intestate father even where 
paternity has been adjudicated by a court.5e Only in Arizona and 
Oregon are children born out of wedlockstatutorily treated as if they 
were the legitimate children of both of his parentsio and may succeed 
by intestacy to the property of the deceased putative father. Most 
states, however. do not expressly proride for succession an intestacy 
of the putative or alleged father. 

VII. RIGHT TO MILITARY BENEFITS 
Of extreme importance in this particuiar area IS the possible 

eligibility of an illegitimate child of a service member far military 
benefits. Traditionally, illegitimate children were routinely barred 
from receiving certain benefits. In recent years, the Supreme Court 
has addressed the issue of whether classifications predicated an 
illegitimacy have violated the Equal Protection Clause af the Four- 
teenth Amendment The Court found that, although such classifica- 
tions are not subject to strict scrutiny, they "are invalid under the 
Fourteenth Amendment if  they are not substantially related to per- 
missible state interest."61 Even though illegitimacy classifications 

I S  
3 

Motheus, 427 
(19681 

http://descmdents.jp


MILITARY LAW REVIEW [VOL 102 

may operate unfairly on some illegitimate children, the Court has 
stated that it8 "inquiry under the equal protection clause does not 
focus an the abstract fairness of a 8tate law, but on whether the 
statute's relation to the state interests it is intended to promote is so 
tenuous that it lacks the rationality contemplated by the Fourteenth 
AmendmentP2 

As a direct result of these relatively recent constitutionsi deci- 
sions, the Army now provides that a service member 1s entitled to 
receivebasic allowance for quarterson behalf ofan illegitimate child 
provided that the service member has been judicially decreed to be 
the father of the child, judicially ordered to pay support, or if he has 
admittedparentageinwriting. I tmust also bedemonatrated thatthe 
child is in fact dependent on the service member.63 Once dependency 
has been estabiished, the illegitimate child is placed onequal footing 
with other dependents regarding entitlement to ai1 military 
benefits.64 

VII. CONCLUSION 
Some ten years of Supreme Court litigation hasundeniabiyeiimi- 

nated many of the legal disabilities afflicting the illegitimatechiid. 
As a rewlt .  illegitimatescannot n o w  be automatically excluded from 
the definition of "children" who are eligible under support, welfare, 
workmen's compensation, wrongful death. military benefits, and 
descent and distribution statutes which benefit children generaily. 
The cases seem to rest on the rationale that the illegitimate child. by 
virtue of a status for which it is not  responsible and which has no  
relation to i t s  worth as an individual, has been the objeetofdiscrimi- 
natwy legal doctrines having no substantial social purpose. 
Although the Supreme Court has not yet articulated a standard to 
facilitate the elimination of all legal disabilities suffered by iilegiti- 
mate children, its activity has successfullyserved EO eliminate many 
af the major barriers prerentingillegitimate children fromenjoying 
protection or treatment under the lav 

' ~ L O i l i  139 u 6 st 273 
''Dep't of Defense M i l i t a r y  Pay and A l l a l a n c e i  Ecritlements Y a i ~ a l  wc 30238 

(C66 9 Dee 19811 

Exchange Service8 - Exchange Services Operating Palleles ici 16 Fob. 198011PX 
and theater prirllegesl 
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LEGAL RIGHTS OF THE UNWED FATHER 
by Major Robert W. Martin' 

I. INTRODUCTION 
The purpose af this article is to  provide an overview of the present 

legal role of un-ed fathers and the more common and impartant 
issues connected with counseling an unwed father in the service as to 
his parental rights and obligations. The following discussion 
attempts to briefly analyze the unwed serviceman-father's rights to 
adoption, custody, visitation. and certain military aspects affecting 
his illegitimate children. 

11. CONSTITUTIONAL RECOGNITION OF THE 
UNWED FATHERS PARENTAL ROLE 

A Starting point in examining constitutional cases which focus on 
the rights of unwed fathers is Stanley c. This is one of the 
most significant cases in this decade to recognize, protect, and 
extend the unwed father's parental role into the lives of his Illegiti- 
mate children. In  that case, an Illinois statute estopped an unwed 
father from participating in the custody proceedings of his three 
illegitimate children following the death of the mother, even though 
the father and mother had lived together intermittently for eighteen 
years. The United States Supreme Court, in holding the Illinois 
statute unconstitutional. statedthatunwedfathers have a cognizable 
and substantial interen in retaining custody of their children.? The 
Illinois statute i n  question was found to violate both the Due Process 
and the Equal Protection Clauses of the Fourteenth Amendment. 
The Due Process Clause was violated because the statute presumed 
that unmarried fathers made unsuitable parents, a presumption 
which the Court found toviolate Stanley'sdue process righttoaprior 
hearing on his fitness as a ~ a r e n t . ~ T h e  Equal Protection Clause ivas 
violated because the statute deprived Stanlerof the hearing afforded 
other parentsontheiasueoftheirsuitabilitytoretaincustodyoftheir 
children.' As a result. this case guaranteed constitutional Protection 
and safeguard to the biological father's relationship with his illegiti- 
mate children 

In 1978. some six years after the Stnnley ruling, the Supreme 
Court held ~n Q ~ i l l o i r ~  1.. Uhleott that states. in certain circumstan- 

* The author Q biography IS noted below the preceding article. 
1105 U S  616 (1972) 
gld  at  652 
' I d  a t  619 
l i d  at  658 
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ces. may enact legislation which treats unhed fathers differentir 
from unwed rno thex j  In this case the Court upheld as constitutional 
a Georgia statute that denied an unwed father the right to prexent 
the adoption of his child by the natural mother's husband. The Geor- 
giaatatute required only the consent of the mother for adoptlanofan 
illegitimate child unless the natural father had legitimatized the 
child. The unwed father in this case made no attempt to legitimatize 
his chiid or to assume any paternal responsibilities for over ele?en 
years In fact. the mother's husband was the only real father the 
child had ever known. As a result. the Court held that the state could 
distinguish U ~ U  ed fathers from married fathers because the unwed 
father had not assumed responsibility for his child.' 

In  1979, one year after Q ~ ~ i 1 1 0 ; n  the Court in Cabaii ?.. XoMaiiammrd 
held a Kew York statute unconstitutional because the distinction 
between the rights of una ed mothers and unwed fathers. an inraiid 
gender-based distinction, was not demonstrated by be substantially 
related to an important state interest.8 In Cabmi. an unmarried 
father challenged the constitutionalit) of the New York i a w  that 
gave an unwed mother. but not an unwed father. the power to pre- 
vent  an adoption of the children byi~ithholdingconsent Theunmar- 
ried father could prevent the child's adoption o n l r  by showing that 
the adoption would not be in the best interest of the child.5 The facts 
in Caban indicate that the father had lired with his illegirimate 
children and their mother. and contributed to their support for a 
time thereafter The Court felt that these facts demonstratedthatthe 
father had a substantial interest in his children's welfare. Since the 
gender-based distinction had no  substantial relationship to the 
alleged state interest in promotingtheadoptionafilie 
ren, the classification created by the New Yark la 
deprived unmarried fathers of equal protection of the 

One final case to be cited in the constitutional area IS that of 
Porham 8 , .  Hrwhes. a case decided the same day as Caban. In this 
case. the Court held constitutional a Georgia l a w  which denied un-  
married fathers u ha had not legitimized their children the oppartu- 
nit? and right to bringacauseofaction for their offspring's wrongful 
death The Court  reasoned that. since, in Georgia, an unwed father 

134 C S 246 119721 
-Ill at 252-5s 
.IC( at  256 
,441 C S 380 119791 
'id 8 7 3 6 7  
'Lid 81 3 9 1  
'141 U S  717119791 
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can voluntarily legitimize his child, the state interest in preventing 
or a t  least limiting paternity proof problems ~n wrongful death wits 
was adequate to justify the state in denying a cause of action to any 
unwed father who had not initiated legitimation proceedings for his 
child prior to that child's death.l2 

In summary. these four cases appear to stand for the proposition 
that,  where anunmarried father takes an sctire interest inhis child's 
or children's welfare and where an unmarried father's paternity is 
not in issue, the Supreme Court will not allow states to actively 
discriminate against unmarried fathers. The cases further indicate 
that state8 are not required to give unwed fathers equal standing 
with mothers in domestic court actions, but that. if  feasible, states 
should treat all fathers equallp. 

111. PARENTAL OBLIGATIONS 
Although the law once placed liability for support af illegitimate 

children solely a n  the unwed mother, ail fifty states by Statute cur- 
rently charge the unwed father with an obligation to support his 
illegitimate children.'i Some statutes impose the primaryohligatian 
of support on the adjudicated natural father.'& However, since 1970, 
it appears that the majority of newly adopted state laws have 
imposed equal support obligations on parents of legitimate child. 
L.en.15 

Unlike the father of the legitimate child whose legal duty to sup- 
port arises a t  the child's birth, the unmarried father generally 
hecomes legally liable for support only after his paternity is estab- 
lished in a judicial proceeding.16 Thus. the unwed father may never 
become legally obligated for support if  he cannot be identified or 
located or IS excluded from the definition of "parentn."" 

IV. ADOPTION RIGHTS 
Prior to the Supreme Court's ruling in Stanley. the unned father's 

rights in proceedings far the adoption of his illegitimate children 
were limited. Prior to Stanley. o n l ~ a f e w  appellatecourtspermitted 
the unwed father to assert an interest in  his illegitimate child even 

"id 2at  360-61 
'Reeiei .  Rotrcl ir iy  t k  P,iialrzr Father's R gb,s &its, Stodry  

L O  lnp l r rne~ i lo t~a~rs .  13 J Fam L. 115. 116-17 11973-741 
'\Vmgard Y Sil l  223 Kan 661 576 P2d 11978) 
"Foster & Freed. Ll fr  **ti2 F o h i r  l a r d  11 Pam L Q. 321, 323 11973) 
OVargord 223 Kan at 666 676 P 2d at 621 
X n s  Code A n n  SPC 93-17-5 !19iZl  !father of illemtimate child i s  not narenf far 

I l l i n o i s  Problrn,s 

adoption purpose1 
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though the mother had consented to the adoption..P The majority of 
states failed to give the father either notice or an opportunity to be 
heard concerning the prospective adoption In  a majority of adop- 
tion statutes. the unued father's consent was not a prerequisite to 
adoption." 

Although the Stonleg  case did not elaborate upon the substantive 
due process rights of unwed fathers i n  an adoption proceeding. It has 
been cited as recognizing the existence of such rights. Today, it 
appears that adoption statutes require caneent of only the unwed 
fathers who have asserted or  established their parental role ? I  

th regard to the adoption issue. two previously dir- 
cussed eases should be noted. In  Q u i l l o i n  2: W'aleatf ,  the Supreme 
Court held that a noncustodial. irresponsible father could be given 
less veto authority concerning the adoption of his child than a mar- 
ried father Likewise. in Cnhari L. .Mokammrd thecourtheld that a 
distinctmn between unwed mothers and unwed fathers who had not 
established substantial relationships iwth their children might be 
permissible. Therefore, the interest of a state in promoting the adop- 
tion of illegitimate children may justifr moat classifications between 
noncustodial, irresponsible fathers and other classes of parents. As a 
result of such classifieatians, the substantive due process rights of 
some unwed fathers ~n adoption proceedings may be limited.21 For 
the unwed father to hare any change of prevailing I" an adoption 
proceeding. the father must first have asserted or established his 
parental role. 

V. CUSTODY RIGHTS 
The common law view LS that the mother had the primary or 

natural right to custody of the illegitimate child.?' As a case law 
developed. the unwed father was to acquire a right to custody super- 
ior to all persons except the mother 1E However, the traditional role 
seemed to apply eien where the mother's claim IS opposed by the 
putative father who IS 8130 seeking custody. The mother's primary 
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right is subject always to the overriding needs of the child. so that. I f  
she i s  considered ta be unsuitable. she wil l  not be given eustody.26 

The Staiilry cases provides little guidance for analyzing the con- 
flicting interests of unmarried parents in a custadydecision. Staiileu 
forbids states from arbitrarily granting unwed mothers the exclu- 
sive right to custody of their iiiegitimate child. but whether that case 
absolutely prohibits the vesting of any preference to unwed mothers 
~n custody decisions is not apparent from the holding 2- 

The Quillrozi case recognized the unwed father's righttocampan- 
ionship. care, custody, and management of his children. The Court 
suggested that the kind and degree of protection to be given an 
unwed father's parental rights may depend upon the father's past 
and present relationship with his child as wel l  as the presence or 
absence of substantial countervailing interests.21 As a result. states 
may be permitted, if the child's best interests so dictate. to give 
judicial preference of maternal custody over the custody rights of 
Some unwed fathers. 

In light of the foregoing discussion, it should be noted that a 
judicial imposition of a maternal preference is always possible inany 
given case whether or nor a Fourteenth Amendment equal protec- 
tion argument arises. What i s  noteworthy is that thereis recent legal 
precedent bolstering the unwed father's constitutional rights. The 
Ohio Supreme Court in the recent case of In Re Burd decided to 
accord unwed fathers powerful rights with respect to their illegiti- 
mate ehiidren.28 Specifically. this case held that, when an alleged 
natural farher of an illegitimate chiid who has participated in the 
nurturingpracessaf the child files a complaint seeking custodyofthe 
child, the natural father has equality of standing with the mother 
concerning custady.30 

VI. VISITATION RIGHTS 
Judicial cognizance of visitation rights for unwed fathers has 

continually evolved since the parental role of the unwed father 
expanded under the law.81 Today, many states that have taken under 
advisement the issueof unwed fathers'visitation rights have granted 

"Clark s u p l a  nore 19 at $5 5 4 5 5.  
*-405 U S  646 119721 
ZBQudlom 3 Walcott. 434 L 8. 246. 218 119781 
2'66 Ohio S t  2d 334 421 N E 2d 1284 119311 
"Id.  at 337, 121 N E  Zd 81 1287 
I Reeves. S ~ ' P I ~  note 13, at  l l i  
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the father a right to "reasonable \isitation." I f  such visitation is 
deemed to be n the best interests of the child 32 

It IS apparent from the cases of Slaii le~ and Q 
exists an arguable constitutional basis for an unwe 
what may be considered reasonable risitation ~ n v ~ l e g e s . ~ ~  In  addi- 
tion to these Supreme Court cases. many state court cases hare held 
that an unwed father's visitation interests are constitmionally pro- 
tected. thus iurther strengthening the father's rights to visitatimdl 
In thiscantex1,itcouldthen bededucedthatthemoreresponsiblethe 
unwed father is shown to be,  the greater the opportunity of h1s 
hating reasonable visitation rights granted by a court. 

VII. MILITARY ASPECTS AFFECTING THE 
UNWED FATHER 

A .  MILITARY BENEFITS 

found that, although these classifications were not subject to strict 
scrutiny as suspect e l a ~ s e ~ ,  they are invalid under the Fourteenth 
Amendment Due Process Clause If  such classifications are not sub- 
stantially related to permissible state  interest^.^^ Recognizing that 
Illegitimacy classifications may unfairly burden some illegitimate 
children, the Court stated that it intends to focusany judicial inquiry 
a n  whether the state l a d s  relation t o  the state Interests intended to 
be promoted are so tenuous so as t o  lack the rational connection 
contemplated by the Fourteenth Amendment la 

4 s  a direct result of these recent constitutional decisions, a s e r r i c e  
member may receive a basic a l l o i v a n ~ e  for quarters on behaif of an 
illegitimate child To receive this entitlement. the service member 

61 ,19721 Lens  > Loiiriana 391 C 5 65 
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must have been judicially decreed to be the father of the child, 
judicially ordered to pay child support, or have acknowledged in 
writing that he is the natural parent of the illegitimate child. Furth- 
ermore. other regulators provisions require proof that the child IS 
actualli- dependent upan the suppart of the service member.3'After 
the senice member has accomplished the foregoing, the illegitimate 
child may then be entitled to all other allairabie military benefits 
generally available to dependents.86 

B. ARMY REGULATION 608-90 
The unwed father can be affected in his military career due solely 

to his status. Army Regulation 608-99 provides the military proce- 
dures for resolnng any actions affecting the unwed father.3e In 
general, provisions of this regulation areutilized when there iseither 
an allegation of paternity or a judicial order or decree of paternitp.'@ 
The regulation places responsibility for CounSeling and procesing 
any questioned paternity complaints on the immediate commander 
of or the officer haring general C0urt.martla.l jurisdiction over the 
service member i n  question The commander has the responsibilities 
of interviewing and counseling the service member. as well as the 
responsibility af replying to the complainant.'. Depending upon 
whether theaerrice member is willing toadmitor deny paternity, OF 
whether he expresses a willingness to marry or prowde support. the 
commander i s  directed by the provisions of the regulation to take 
action appropriate to the SitUaKiOn.*z The unwed serviceman father 
should be made aware of this regulation's general provisions and 
counseled as to what effect any subsequent action or inaction could 
have an his military career. Finally the ~erviceman must be alerted 
to the specific ProPimns of the regulation which provide that, I f  the 
alleged paternal obligations arevalid and the indix d u a l  has ' hpea t -  

JDep': of Defense Mtlmri Pa) m a  Allauances Manual see 30238 1C66 9 Dec 
19211 
38U S Dep't o i  Arm? Reg So 60-20 Arm, and Am Force Exchange Ser i ice  . 

Exchange Servlces Opelafine Palicies IC1 15 Feb. 1980XPX andtheaterpririiegeJl 
U.S Dep't  of Army Reg No 640-3 Personnel Records and Identification of 

late0 Adaptlor Proceedings ehs 3 4 (16 Jan 1979) [helei-  
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edly failed to bear moral, legal, or financial obligations 'I the com- 
mander IS authorized t o  place documentation of this failure in the 
service member's Official Military Personnel File and Military Per- 
sonnel Records Jacket.4s 

VIII. CONCLUSION 
The parental rights and obligations of unwed fathers have been 

greatly enhanced As a result of recent Supreme Court decisions. 
unwed fathers n o w  enjoy unprecedented rights in the adoption, CUB- 
tady. and visitation of their illegitimate children. Due to this judicial 
advancement and recognition. unwed military fathers are now 
afforded military benefits on behalf of their illegitimate children. as 
well as directed by Army regulation to Conform their conduct and 
lifestyle to certain minimal standards. 
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PALIMONY: WHEN LOVERS PART 
by Major Keith K. Hodges' 

This article addresses the cuirent s t a t u  and futureof"palimony," 
court ordered payments fallowing the dissolution of a nanmarital 
cohabitational relationship. Part  I n a r ~ o w s  the scope of this topic by 
demonstrating the inapplicability of related L S S U ~ S  regarding puta- 
t ire spouses, common law marriages. and child Support. Part  I1 sets 
the stage for exploring the legal theories for awarding palimony by 
focusing on the nature of palimony. rather than when It should be 
awarded Part  111 states the prevailing judicial views. Part  IV sets 
out the "frontier" of palimony and where the law appears to be 
headed The conclusion analyzes the la\%- and considers the social 
results that  the new rules may bring about, 

When considering how the courts resolve palimony issues, one 
should bear in mind that palimony IS more a social issue than a legal 
one and turns more on reaching a socially and equitably desirable 
result than a legally correct one. When courts deal with therealityof 
rapidly changing social mores and are willing to "make" law, the 
facts are not as important as they would normally be. In  every case, 
unless otherwise noted. it istheoustedfemaleoftherelatianshipwha 
sues her former male paramour far palimony. Sexual relations are 
always involved. 

PART I: 
SCOPE 

The scope of this article 1s narrow and does not fully discuss some 
collateral issues which often confuse students of palimony law. 

Where one or both parties cohabit under the mistaken belief they 
arelegitimatelymarried. butarenat becauseofsomeinfirmity,most 
commonly, because one of the parties i s  ignorant of the other's exist- 
ing marriage, the I B W  treats the mistaken party as a "putative 
spouse." A putative spouse will have the advantage of the jurisdic- 
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tion'sdivorcelainsasifthatInd 
that case, the putative spouse 
party had been lawfully m a w  

Common l a w  marriages, too. only tangentially affect unmarried 
cohabitants. If the parties are from one of the fourteen jurisdictions 
which recognizes common law marriage3 and the, qualify underthe 
statutory or common Ian scheme.' the cohabitants w11 be rreated 
like a lawfully married couple Monetary support for children born 
of the relationship does not directly a 
paternity law places chiid support re 
father whether or  not the child is leg 

PART 11: 
ALIMONY VERSUS PROPERTY SETTLEMENTS 

Palimonl-. as used here, LS Judicially ordered "alimony" after the 
dissoiution of a nonnmital  eohabitational reiatinihip Strictly 
speaking, such an award I3 not considered alimony, for it IS univer. 
sally recognized that alimonl- 18 auarded onlyupon the dissolutionof 
a lawful marriage.' Alimon)- historically flows from the husbands 
obligation to support his lawful Without a previous marital 
relationship. alimony i s  aiaiiable. Thisdefinitional statement would 
Seem to for  an inflexible rule that palimony cannot be recognized. 
Despite the historical purposes O f  alimony. courts have nonetheless 
recognized that practicality mar  outweigh historical precedent. 

First ,  courts and commentators hare identified reasons other than 
the husband's obligation to support his ex-wife as the basis far alim- 
ony Among them are to furnish damages to the w f e  far the hus- 
band's wrongful breach of themaritalcontract,9tosupport hischiid- 

note 1 m s 1 5  a: I ?  
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ren indirectly by supporting theu.ifeandallowinghertocareforthe 
children;O and to keep the w f e  from the public welfare roIIs.~~ With 
the evolution of no-fault divorce, penalizing the husband has become 
a lesser consideration.12 

The other practicaldilemmaturnsonthedefinitionofalimon?.and 
the courts' inartful application of the term. Alimony must be distin- 
guished from property settlements following divorce. 4 property 
settlement serves to give each spouse the property which is justly 
theirs.18 Unlike alimony, a property settlement does not turn on the 
continued obligation of the husband to support his wife, but rather 
considers how the property was acquired. Courts examine awner- 
ship rights by looking a t  the source af gifts, the source of the funds 
used to acquire property, agreements between the parties, adnather 
factors of equitable ownership.l*The definitional difference between 
alimony and property settlements is not always honored by the 
courts.'sCominglingafawardsisconvenientforthecourts becauseit 
allaws them to give alimony and palimony under the guise of a 
property settlement. The decisions never award "alimony": they 
award "support." 

The dynamics of change in the common law have applied in palim- 
any cases. While most courts recognize that they are considering 
changing social standards, one refreshing palimony case openly 
admits it IS using the "strength and endurance of the Anglo- 
Americanjudicialsystems.. .asacourtofequi tytoaffordandshape 
individualized relief in the interest of justice where a court of la%- 
could not.'''& 

This article will focus an "pure" palimony issues and only collater- 
ally treat haw courts avoid palimony rules through property 
settlements. 

.. . - _ _  . ... . 
C A  

1 . 1  
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PART 111: 
THE RULES 

Alimony may not be ausarded unless pursuant to a dissolution of a 
legal marriage.]. A former partner to a nonmarital relationship will 
be entitled to "support" payments I f  they can be based upon an 
express promise which ''is notexplicitlrand ~nseparably founded a n  
sexual services.. . . " L o  The rule 1s best illustrated by Korio,isi, , 
K o r l o ~ m k i . : ~  For almost fifteen years, the plamtiff lived with and 
performed all the wifely duties for her partner. Their cohabitation 
began while both were married to others. After both secured divor- 
cesfrom their spouses, theuomanpressedformarriage,  buttheman 
ivas evasive about a commitment The aoman (plaintiff) finally 
moved out Still Insisting he would not marry her, the defendant 
induced her to return with the promise to "support her forthe rest of 
her life The court found this express promise to be enforceable. 

The major impediment to court-ordered support lies in whether 
the contract 1s based in whole or part  upon the plaintiff's providing 
illicit sexual services that status is a "meretricious relatianship." 
The authorities are unanimous, as Kozlowskt recognized. ~n main- 
taining that a contract is unenforceable when the consideration for 
the contract or the contract itself is for illicit sex.21 The issue of 
whether such acontract has beenformedorsuchconsiderationexiets 
is a t  the heart of most current litigation in this area. The cases turn 
on whether the court will label the contract or the consideraton 
"illicit." 

. . M n r ~ i n , ~ '  an oral contract to render serrices as a 
"companion. omemaker. housekeeper. and v a s  held 
enforceable. That sexual relario 
not i n  dispute. Cases following 
grounded, are equally as IIbera 
ship as a meretricious. In  Lafhnni r. Latham?' the parties agreed to 
I n e  together with the plaintiff "caring for and keeping after him, 

:,id at 506 
* ' I d  Sir ill80 Joan S > John S 12: A 2d 198 (N H 198ll, Mar 

P 2d 106 (Cal 19761 Reiiaternenr of Contracts 589 (1532). 6.4 S 
1476 (15621 

'2557 P 2d 106 (Ca: 19761 
**id 
3'547 P2d 144 IOr 19751 
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and furnishing him all the emmities of married life."Qfi The court 
made clear it was not "validating an agremeent in which the only or 
primary consideration is sexual intercourse. The agreement here 
contemplated all the burdens and amenities of married liie."Za 
Courts have noted that, because parties who live together have sex, 
they should not thereby be incapacitated from contracting as to 
legitimate matters.z. Consideration of or a contract based only upon 
illicit sexu&I relations will render cll contracts unenforceable, to 
include those between noncohabitating persons.2a 

A few courts have readily found the consideration illicit. The 
leading case is Rehak il Mathis.2BIn Rehak. the complaint alleged the 
pimntiff "cooked for, cleaned for, and in general cared for the com- 
forts, needs and p l e a w w s  of the defendant."3o The court found that 
these pleadings based the cause of action on "illegal or immoral 
c~ns ide ra t ion . "~~  In an almost comical setting, a Tennessee chancery 

denied a claim for return of property that the plaintiff 
brought into B fifteen-month long relationship. The court did not 
state whether there was a contractual relationship between the par- 
ties. but broadly held that,  I f  there had been, it was for illicit and 
immoral consideration. Referring to the .Warcia ease as a "West 
coast Paliminy case between the Hollywood ~ ta r~ , "33  the court cauti- 
oned those in piaintiff's situation, or those who would consider a 
"liye-in" relationship, to know the law of Tennessee "as this court 
understands The judge declared live-,n relationships illegal 
and immoral with a caution from "Professor Pomroy - 'He who hath 
committed iniquity shall not haveequityand no rightof action arises 
out of an immoral transaction ' " 3 5  Rehak illustrates the uncertainty 
oidecis ianisancourtofequi ty .  wherein"c1ea.n hands"may1ieinthe 
eye of the judicial behoider. 

When part of the consideration or the contract is illicit, but the 

ssld. at 146 
"Id at 147 (emphasis added! 
9.Tryanikr Y Piggins. 205 N W 2d 695 (Mich.  Ct App 1973) 
I'ReStafement a i  CanTracts 8 589 (1932) 
W 3 8  S.E 2d 81 IGa 19771 
AOId (emphasis I" or>glnal text) 
" I d .  at 82 (emphasis original) The result mag he lesi harsh than nf appears The 

eaae U B I  not befarethe courfonfullappeal bvtonplaintiffsappealiromasummari 
ludsmen t  where the PlainfiffS had failed to respond to  rhe defendant's motion 

V.oach v Burtan. 6 Fam. L. Rep. 2356 (Hamilton County. Ten" Ch. Ct 1980) 
i'ld 
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remainder i s  lawful. the issue of severabil 
The settled rule 1s that, i f  both legal and 
present in the same contract. that part of the contract based upon 
lawful consideration will be upheld This was the approach of the 
Latham court when it observed the contract was for all the ameni- 
ties of married life and not just for sex. Implicitly. the Rehak court 
refused to recognize severability. It could have w e l l  ignored that 
consideration it found offensive and upheld the remainder. On this 
point. Rriiok i s  in  the minorit). 

Ti,iinaski v. P ? g p n ~ ~ ~  illustrates the prevailing v i e w  In  Trua 
Alfred Lattaro made an oral promise to give his lover the home e 
built for her I f  she lived with him The lover turned-plaintiff. hlrs. 
Tryanski, complied, but Lattava died before the transfer was made. 
Mrs. Tryanski sued the estate to have the home conveyed to her. The 
court applied a circuitous rule to a r r k e  a t  a result favorable to the 
plaintiff: "[Contracts] in whole or part in consideration of an illicit 
relationship are unenforceable [but] agreements between the parties 
to such a relationship irith respect to money and property w 1 1  be 
enforced if  the contract is independent of the illicit relationship."38 

relationship as nonmeretiicious or by serering the contract and 
upholding the promise as based upon that consideration which IS not 
found ,llic,t Ji 

PART IV.: 
T H E  P A L I M O N Y  F R O N T I E R  A N D  ITS  

BOUNDARIES 
A. The Frontier is Opened 

The most notorious paiimony ease. ,2lari i,i L .  .h'arr~r,, has not 
As noted aboxe. resort to generally resolved the palimony issue 
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ne\%- principlesoflaw is unnecessaryasmost casescan beresolvedby 
well established contract law principles. Marein only restated most 
of what had been known about palimony: one commentator called 
the case "New Wine in an Old Bottle."b1 

Mo?oin does make its mark in two relatively virgin areas. .Marvin 
reminded the courts that, just as an express contract is enforceable, 
so. too, IS a contract implied-in-fact. Second, the case established the 
"expectation of the parties" as the standard for deciding whether the 
parties intended palimony to be paid. 

Whether a contact is express or implied-in-fact is immaterial 
under traditional contract law; both are enforceable and they vary 
only in the "modes of expressing assent."lZ In express contracts. the 
faetfinder looks to what was said or written. In  contracts implied-in- 
fact, the agreement of the parties IS manifested by their actions. 
These rules had generally not been applied by courts decidingpalim- 

n forced implied-in-fact contracts into the arena of 
n the absence of an express contract, the courts 
to the conduct of the parties to determine whether 

that conduct demonstrates an implied ~on t rac t . ' "~  
This is part  of the frontier that Mamin gives us. Any artful plain- 

tiff's attornes can plead many tangible or uncontested facts which 
may show that thepartiesintendedthatthefemalereceivesupportif 
the relationship should end. In relying upon implied-in-fact contract 
principles, Marvin removed "judicial barriers that may stand ~n the 
way of a policy based upon fulfillment ofthe reasonableexpectations 
of the par tie^."^' Though plaintiffs since Marain had offered proofof 
their expectations, few have relied upon any theory of recoveryother 
than an express promise spoken by thedefendant. ,Waart,ineontinued 
to expressly renounce the notion that unmarital cohabitation can 
become a marriage under California state statutes. The Marvin 
court thus rejected In Re Marriage ofC'ary,46 decided by aCaiifarnia 
appellate court only three years before. The Cary C B S ~  had held 
unmarital cohabitation can acquire so mans of qualities of an actual 
family relationship as to become a "marriage" under the state Fam- 
ily Law Act Once the Act was found to apply. the plaintiff was 
afforded full recoume to the alimony laws. The danger of leaving 
Corr intact would have been to permit a plaintiff to claim that her 

109 C a l  Rptr. 662 ICa!. Ct APP 1979) 
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expectations were that af a legitimate spouse and that the relation. 
ship had a11 the qualities of a legitimate marriage. With these asser- 
tions, she might bedeemedaspouseforallpurposes..Ma~~ inrejected 
that premise. 

In  sum, the Mawin court recognized the power it had to fashion 
new law from old to accommodate society's changing ways Justice 
Tobriner began the opinion i\,ith statistics showing the substantial 
increases in  the number of unmarried cohabitations. At the end of 
the decision. before perfunctorily announcing the holding of the 
court. the Justice reiterated the basis for the court's decision: 

I n  summary, we believe that the prevalence of non- 
man ta l  relationships in  modern society and the social 
acceptance of them, marks this as a t imenhenour  courts 
should by no means apply the doctrineofthe unlawfulness 
of the so-called meretricious relationship to the instant 
case. As n e  have explained. the nonenforceability of 
agreements expressly providing for meretricious conduct 
rested upon the fact that such conduct. as the iiord SUB- 
gests. pertained to and encompassed prostitution. Ta 
equate the non-marital relationship to today to such a 
subject matter i s  to do violence to an accepted and wholly 
diffferent p rac t i~e :~  

If California could blaze a path on what it beIieiedjociet?thought 
a a s  socially acceptable, the Illinois Supreme Court was equally free 
to disagree with it. In Hewttt 7'. Hew,itt." the court decided that the 
time was not  r ight for the courts to legitimize unmarried cohabita- 
tion and i t  reacted strongly to .>Taroin. The defendant in Hewtt  had 
promised to "share his life. his future, his earnigns and his prop- 
erty"'8 if  the plaintiff would live with him. Heicitt ultimately held 
that cohabitation does not prohibit the formation of a valid contract 
"about independent matters, for which It is said ~ e x u a l  relations do 
not from the cansideration."'$ Hewitt's vaiue i s  not its substantive 
result but rather its tre&tment of .Wamin. Heicitf led its attack on 
.Warom by rejecting the application of contractst to marital or  qua- 
simarital living arrangements. The court framed the issue with 
moralistic high-mindedness: "[Is it] appropriate for this court to 
grant a legal s t a t u  to a private arrangement substituting for the 
institution of marriage sanctioned by the state."5o Hewitt refused to 
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grant such status to unmarried cohabitants an grounds of public 
policy. The court believed that such status tended to weaken the 
institution of marriages1 raise serious guestions of the rights of a 
cohabitant under inheritance. wrongful death,j2 and workmen's 
compensation laws. socialiy stigmatize the children of such reiation- 
ships and othermse affect the fabric of society Finally, the court 
opined that to follow Mor i in  would resurrectcommon law marriage. 
an mtitution which had been abolished by the state iegisiat~re.ja 
Thus, while Maruin had considered public policy and resolved the 
issue in favor of according same legal recognition to the reality of 
unmarried cohabitants faced with a possible dissolution of their 
cohabital relationship. the H w i t t  court, also on  public policy 
grounds, declined to accord such a relationship legal status. 

B. THE FRONTIER IS  DEFINED 
The frontiers of the reach of the Marvin implied-in-fact contract 

were further defined ~n Marone P. .Marane,j' in which the New, York 
Court of Appeals declined to "follow the M a n i n  lead."bb FindinC'an 
implied contract such as was recognized in Marcin. .  .to be concep- 
tually so amorphous as practically defying equitable enforcement, 
and inconsistent with the legislative intent [when common law mar- 
riages were abolished],"j6 Marone declared it would enforce only 
"express" contracts Marone was not, however, a true palimony case. 
The plaintiff had claimed that she performed domestic duties with 
the expectation that she would be fully compensated for them. Two 
children were born of the relationship. She further claimed that the 
defendant had recognized the union of their economic fortunes i n  
that they had filed joint tax returns. The plaintiff further asserted 
that, in consideration for furnishing domestic services, the defend- 
ant promised that he "would Support. maintain and prorlde for 
plaintiff in accordance with his earning capacity,, . .to take care of 
h e r . .  .and do right by her."j' She alleged her relationship was a 
partnership. The court recognized that, historically, acontract is not 
"implied from the rendition of services"bB and concluded with an 
attack on Marsin: 

%!Id at  1207 
EaId ~f 1205. See also Chiera Y. Rose ,  486 F Svpp 236 IW D klich 15801 (one may 

malntaln a C B U ~ P  of setionfor lossof consortivmfor uuuries infileted one bethrafhed I. 
Bullock Y. Bullock. 487 F SUPP lois (D K J 1580) (one may recover far IDSB of 
eoniortivm msulting from ~muyriei inflicted upon unmarried eahabilant.1 

Is id  at 1210 
~*60 N Y 2d 481. 129 N.Y S Zd 692. 407 N E  2d 438 (1930) 
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[I]t IS not reasonable to infer an agreement to pay for the 
services rendered when the relationship of the parties 
makes it natural that the services were rendered gratui- 
tously. As a matter of human experience personal serrices 
~ 1 1 1  frequently be rendered by two people l i i ing together 
because they value each other's company or because they 
find it a convenient or rewarding thing to do.j? 

The court determined that the riskof fraud w a s  toogreat topermita 
party to rely on anything other than an express promise. 

Marone lay to rest the "floodgate" theory of .!far&,ir,. Courts should 
be able to enforce the expectations of the parties. but only when those 
expectations are knannrothem before the plaintiff filesacomplaint. 
There i s  harmony, however, between .>laruin and Xarnronr; what one 
court finds "express" another can find "implied." .Wni.i in  and 
M a r o s e  differ only in the way party may prove his or  her case 
.Warone still allows the court to decide as it deems justice demand by 
affixing the proper label to the type of proof offered. 

C. OTHER THEORIES 
When a court is unable to find a baais for palimony yet \wishes to 

provide the plaintiff a i t h  support. it may disguise a support award 
within a property settlement.6o These are not true palimony awards: 
brief mention is made here for completeness. Among the theories 
which may be used t o  support a property which were listed by the 
Martin court were partnership, joint %enture. constructive trust. 
resulting trust. or guO-T,tunt mrri i i t .61  

:e60 Y Y 2d 81 164 429 X.Y S 2d sf 596 4G7 S E 2d et  141. 
-1Src n o m  13 14 d 15 and accompanying text  my?a.  - Srr567 P 2d at  122 andcaaei cited therein Jolntisn:ureandpartnerrhlpfneoi, les 

are generally rejected because the? lack a ouiineis-like purpose, and because the 
"pmfitr'  rend to be pooled for cornman use rather than d w d e d  ab partnership and 

W ~ Y I O  1av reuqires See Lsiham r Hennessey 536 P 2d 838 Iffash Cf i p p  
19i51 I n  Coaoer > Soencer 235 S E 2a 806 IVa 19771 h e  Dlsint i f f  testified !?a! 
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PART V: 
CONCLUSION 

There will always be unmarrieds living together. The question is 
the extent to which their relationship will be treated as socially 
acceptable and legally protected. The law is developing on three 
fronts. 

The courts are increasingly reluctant toview unmarried cohabita- 
tion as immoral: consequently. unmarried cohabitants will not be 
penalized for their lifestyle. Their palimony contracts will be 
enforced. This trend is unmistakeableand has already been achieved 
in many jurisdictions. 

Courts are recognizing that the quality af unmarried cohabitation 
can approximate the qualityof lawful marriage. Yet, with the excep- 
tion of common law marriage, which is a lawful farm of marriage, 
and the C o r ~  case, the courts have not generally recognized eventhe 
most stable, long term, and proereant unmarital relationship as a 
marriage. To follow the Cavy case would he to offend legislative 
repeal of common-law marriage. those who have observed the for- 
malities of the marriage ceremony, and the ''sanctity of marriage." 
The marriage ceremony itself also provides asignificant purpose in a 
complex society. X m y  rights, obligations, liabilities, statutory 
benefits, inheritance laws, and commercial expectations turn on a 
determination of whether a marriage exists. Unlike mere cohabita- 
tion, a lawful marriage is a documented event which can not end 
without court intervention. Cohabitation alone does not afford this 
certainty. For these reasons, Caw set a dangerous precedent and 
M~arnin was correct in so noting. 

The las t  front is the one which brings .Man,in and Marone head to 
head, ,Marrinailowsanimplied-in-factcontract toform the basisofa 
palimony claim. I t  is submitted that,  in this contest, Marone should 
and will prevail. Many nonmarital relationship do not begin with 

less OBI lest he be u ~ i u ~ f l v  ennched. J. Calamari Contracts 10 119611 When the 

there was a "family relationship." If so, recorers is barred See Sehanz Y Estate 01 
Terry 604 S W 2d 653 IMo CI App 19741 
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m y  expectation of long-term financial support. Unmarried cohabit- 
a n t ~  live together to cut casts, to have a trial marriage, which itself 
negates any expectation of future suppol't, and far convenience. 
Although many relationships mature into marriagelike settings. 
marriage remains available to these cohabitants. When the relation- 
ship takes on those qualities of a lawful marriage. the parties must 
marry or make some express provision for the future. If courts are 
allowed to impose palimony based upon unspoken imlications, the 
potential for fraud it too great. 

The practical problem remains of couples who intend to live 
together "forewr" but not marry. To make a viable palimony c la im 
under those facts. an express promise should be required. The practi- 
cal dilemma is in expecting cohabitants to agree to the level of 
mpporf, if  any. that wil l  be paid if  the relationship ends. Moat 
couples, focused solely on the present, do not want to think about 
separation. This is an aspect which lawful marriage resolves: when 
couples marry, the question of support berond the marriage IS ans- 
wered far them. In  contrast, when a nonmarital relationship begins 
to deteriorate. the one expected to pay palimony 1s in a mood least 
conducive to agreement. If, however. one of the parties is induced to 
remain in the relationship only by an offer of lifetime support. an 
expres agreement exists. If the palimony claimant 1s concerned for 
the future. hear she should extract a promise or marry. 

Awarding palimony in other than the express contract setting is 
atill in Its infant Stages. The growth of the law E this area may be 
shorblived: Judges ma? grant appropriate relief by findlng an 
express agreement. Even ~n the absence of an express agreement. 
judges can achieve the equitable result by hiding what is really 
palimony in a property settlement.6p 
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SECTION I1 
TAXATION 

INCLUSION OF AOKRESIDEKT MILITARY INCOME IN 
STATE APPORTIONMEKT-OF-INCOME FORMULAS: 

VIOLATION OF THE SOLDIERS' A N D  SAILORS' CIVIL 
RELIEF ACT? 

by Captain Robert L. Minor* 

The reward for  sat,i,ig your noneu i s  being 
able to paw V O Z L P  tares icithout b o n o w n g .  

I. INTRODUCTION 

In recent years. as a resuit of economic conditions and a general 
reduction in federal assistance, many stateshave evpandedthe scope 
of their income tau In their effort to find new sources of 
revenue, more states are attempting to fully exercise their constitu. 
tionai taxing authority.* These states impose an income tax upon the 
total incomeof everydomiciliaryor residentfrornsources outsidethe 
State as well as on income from sources within the state. These states 

-Anonurnow 

Member of the bar of the stale af Indiana 
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a130 impose a tax upon the incomeofererynonresident'derived from 
sources within the state." 

Although service families are painfully aware that state taxing 
authorities focus upon their income, they also know of a federal 
statute which offers some relief. the Soidiers'and Sailors Civil Relief 
Act (SSCRALB Section 614 of that Act? entitled "Residence for tax 
purposes." provides in pertinent part: 

(1) For the purposes of taxation in reapectaf any person, 
or  of his personal property. income. or gross income, by 
any State, .  . .~uchpersonshal lnotbedeemedtohavelosta  
residence or domicile in any State, .  . .solely by reason of 
being absent therefrom In compliance with military or 
naval orders. or to have acquired a residence or domicile 
in. or to have become resident in or  a resident of. any other 
Stare,. . while and solely by reason of beinp, 50 absent. 
Far the purposes of taxation i n  respect of the personal 
property. income, or gross income of any such person by 
any State.. .of which such person id  not a resident or in 
which he i s  not domiciled. compensation for military or 
naval service shall not be deemed income for services 
performed within, or from sources within, such S ta t e . ,  . 

Thus. Section 514 reserves the authority TO tax income earned by 
~ e r ~ o n s  for military service to that person's "home" state. A service 

. . .  . . . . . . . . 

I 
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member's residence for taxpurposesdoesnotchangewhen heor she, 
pursuant to orders, is assigned for duty to a given state.'The income 
earned by a service member's dependents, however, is not protected 
by section 514.9 Even though it is now well settled that section 514 
precludes the host state from directly taxing military incomeearned 
by nonresident soldiers, the statement of one commentator over 15 
years ago, remains true today: 

Section 514 continues to be the most frequently invoked 
section of the Soldiers'and Sailors'Civil Relief Act. as well 
as its most controversial., . . [Sltates need revenue and, to 
the extent permissible, are understandably determined ta 
include service members among the clientele named an 
the tax rolls: but theserviceman--wha,underSectian514. 
has been granted a measure of federal immunity from 
state taxation-is justifiably anxious to assert his pro- 
tected status. The result in many cases is a real or appar- 
ent clash of federal and state authority, with the 
se rv iceman- t axpaye r  BS the protagonist  in the 
conflict.. , . l o  

The broadening of state tax laws has broughtsection 514 into play 
in several contexts. Recent issuesinvolvingsection 514 have included 
the withholding of state and local income taxesfrom militarypas." 
state taxstion of military housing,'* and state tuition charges for 
nonresident schoolchildren to compensate for a decline in the level of 
federal impact aid.'$ 

One recent issue concerning section 614 provided the subject of 
this article. Several states presently impose a progressive income tax 
on the in-state income of nonresident military taxpayers and their 
Statutory resident spouses, as well as on the total income of part-year 
resident soldiers.1' Basically. in levying State income taxes on a 

Wee generally Joseph A Checklist f o r  B t m n m i n g  Domiezle. 27 Piae Law. 56 
(1982): Thamei. D o m e i l e  dSeroicemen 34 Miss LJ. 160 (19631. 

lFamlg  member nonmili ta~y income might he tared by the homeitate. bi the ifate 
where it 13 earned. and by the host btsfe Therefore the la% of the hast i ra temustbe 
examined to determine 11 the family member especialgaaorkingspouse. has become 
B ifsr~toiy resident for tax purposes. 

10Commenf, State Paurrfo Tor t h r S r r s i e e . i i e m h  An Erom,nationo.fSectzm 614 
o.fthe Soldirrs and Sailors'C?tW R i z d A c t .  36 Mil L Rev 123 119671. 

11Cummma Withholding o./State and Local Income To*rs./iom.MiIiforyPoy 85 Mil 
L Rev 137 (1919). 

1ZStuart. Stole Tarahon o/.iiilrtary Xmsing A Possrasorylnlerrsting Qzertion. 13 
Pae L J. 201 119811 

.SFedwol Import Aid Ruling Due This Spring, Arms Times. April 4 1983 at42 
c o i  1 

l lSi i .  e 0 Kan. Stat Annot 5579.32 IlOlbI 79-32.116,79-32.117(1981 SUDD.), Ma 
Stat Ann # 143 191 (Vernon 1982) Utah Code Annof 85 59-MA-10. 19-14A-18 
59-14A-15 (1981 SVPP 1 
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nonresident Individual's income derived from sources within the 
state, these States require the taxpayer to reflect all income, whether 
earned in-state or not. as a tax base. The state statutes then provide 
for the reduction of the tax by the ratio of In-m.te income to total 
income. This methodology, in effect, place6 the taxpayer in a higher 
tax bracket than would be applicable if the nonresident military 
income were not included in the computations. 

Thus, the iswe becomes whether section 514 of the SSCRA bars a 
state from imposing a progressive income tax on nonresident 
income, which takes into account the nonresident's total net income 
from all sources. including nanresidrnf militaru iricome. and then 
reduces the tax by the ratio of in-state income to total mcome. This 
issue is currently being litigated in a Kansas federal district court I5 

The pleadings in that case have helped to clarify the arguments of 
both the taxpayer-soldier and the state. This article will explain the 
Kansas apportionment-of-income formula, diacuss the arguments 
supporting the formula, and analyze the state's position to reach a 
conclusion on the issue. Although this article focuses primarily on 
the tax l a w  of the state of Kansas, the analyais is applicable to all 
states with similar apportionment-of-income. progressive tax 
schemes. 

11. THE STATE 
APPORTIONMENT-OF-INCOME FORMULA 

A .  METHODOLOGY 
The Kansas income tax methodology requires all nonresident tax- 

payera to determine their Kansas income tax on  their Kansas taxable 
income ''as I f  the non-resident were a resident. multiplied by the 
radio of modified Kansas source income to Kansas adjusted gross 
income."lB Thus, if one-fourth of a nonresident's income was earned in 
Kansas, the nonresident pays 25 percent of the originally computed 
tax. I n  addition, Kansas requires allindividualsahofilejointfederal 

'UniredStateii Kanias,ba 82 4 1 W D  Kan fi ledhla) 19.19621 ThecaieIsstili 

'Kan Stat. Ann 58 79-32 l l a lb i l l 981  SUPP I Kansa iad jv i t ede ros r~neomel~GIJ  
I" the pleadings and motions phase. 

e~ampf ion  s1 Iow~n~e .  The nonresidentthen determines thetax imposed vponKania8 

100 



19831 NONRESIDENT MILITARY INCOME 

tax returns to also file joint Kansas tax returns.1- Kansas law pro- 
vides that ''in all cases where husband and wife file ajoint Kansas 
income tax return. the determination of Kansas taxable income 
shall, unless otherwise provided. be made as if  husband and wife 
were one individual taxpayer."1a The entire joint military and n a p  
military income of service famiiiesin Kansasmustbereported tothe 
State for computationof income tax liability. Thus, when the military 
income I S  considered on a joint return and the required progressive 
tax table IS used,l9 a greater tax burden is imposed on the joint 
income than would be assessed if nonresident military income were 
not considered 20 Kansas is not directly taxing the militaryincome of 
nonresidents stationed in Kansas. Yet. Kansas is imposing B heavier 
tax burden on the combined incomeof nonresident soldiers and their 
wage earnins spouses than would be imposed if military income 
were not considered. The component issues are thus brought into 
focus: can Kansas consider nonresident military pay to assess the 
income tax liability on joint returns filed by military families? Can 
Kansas indirectly tax income which is protected from direct taxa- 
tion? Does section E14 protect the individual in militaryservieefrom 
this type of t axa t imz-  

The statutory formulations of Kansas. and those states with sim- 
ilar tax laws. are patterened after tax statutes in Vermont. In 
W h d r r  r'. the Vermont scheme withstood challenge on var- 
ious Fourteenth Amendments grounds by a. nonresident e i d i a n  
taxpayer. No court has to date, however, addressed the issue of 
whether inclusion of nonresident military income to determine the 
tax rate an income derived in the taxing state is barred by section 
514 

B. IMPACT 
The apportionment.of.income schemes of Kansas and other states 

are perceived toconflict with the termsandintentofsect ion614inat  
least three situations. First ,  a violation arguably occurs when a 
nonresident military taxpayer, deriving income from Sources within 
the taxing state, is forced to combine his or her military incamewith 

I7K.S.A 79-32. 110(b) (1981 SVPP 1 
.id at 8179-32 l l d a  
' s n n r e i l d e n t  Allocation Percentare Schedule. Schedule I Form 40. Ksnsai 

Il\Vheoler v, Srste. 127 Tt 361.  219 A.2d 887 apprai dismissed 396 US 4, reh'g  
denied 396 U S  949 11969) 
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hi3 in-siare income for purposes of computing a tax base. Second, a 
violation 1s perceived when a nonresident soldier is forced to file a 
joint return with a wage earning spouse which necessarily includes 
the soldier's miiitary income. Finally. a violation a130 allegedly 
occurs when a part-yeawepident with both nonresident military 
income and resident military income must include his or her total 
military income for purposes of computing the tax base in the new 
state of residence. 

The apportianment-of-income method of taxation ii i l l  be analyzed 
with respect to the above three categories of taxpayers to determine 
if  section 514 has been violated. The analysis will primarily discuss 
the permirsibility of the apportianment-of-income formula and 
whether Congress intended section E14 to corer this method of taxa- 
tion. If section 514 has been violated, the tax laws in issue are 
unconstitutional under the Supremacy Clause of the Cons t~ tu t ion .~~  

111. THE STATE POSITION 
The arguments favoring the position of the states in this dispute 

a re  that the applicable case law fully supports this method of taxa- 
tion and that the plain language of section 514 indicates that it is not 
applicable to the scheme in issue 

With regard to the first argument, the states note that Wheeler r .  
Stnfe specifically addressed the "indirect taxation" argument 

Plaintiff's argument IS that since the addition of [out of 
state] income incresses the tax, it must be the[autofstate] 
income that is being taxes. However, in reality what is 
happening is that the [I"-state] income is beingtaxed at an 
increased rate. and nothing more.2, 

The 1ilaelri.courtfound that the plaintiff's complaint was actual l i  
with the progressire tax rate and the United States Supreme Court 
has upheld progressive tax rates as being constitutional l5 To further 
strengthen their position, the states have argued that. ~n the contexts 
of corporate Income taxesZ6 and inheritance taxes,2. courts have long 
upheld the constitutional propriety of determining the tax rate on 
in-state property by including property outside the taxing state 

127 Vf at  361. 219 X Zd at 880 
Shaffer , Carter 252 D S 3 i  119201 B t u i n a b e r  1 Cnion Paclfle 240 

S 501 (19121 U.rderuaodTrpeur.rer 

ee,250 U S 325119191 Tharalsoni Sfate.281Or 9 573 
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The states admit that they do not have authority to tax property 
owned by a nonremdent outside the taxing state.28 I n  Friek i.. Pen- 
nsylvanio,29 the Supreme Court partially defined the state's taxing 
authority in rejectmg a Pennsylvania statutory taxing scheme 
because the tax mas applied direetlu against out of state property, 
rather than merely to measure the tax rate on  the in-state property. 
The states, however, can distinguish Friek from the current tax 
provisions in issue in three ways.8o First, the Kansas situation does 
not involve the direct taxation of out-of-state property; the nanresi- 
dent allocation computation merely establishes the rate of tax to be 
paid on Kansas-source income. Second, unlike the statute in Friek, 
the Kansas law alloms for the deduction of Taxes paid to the United 
States or  ather states. Finally the Kansas nonresident allocation 
provision goes one Step beyond the formula in Frzek. Although the 
tax originally computed on a nonresident Individual's income tax 
return includes tau an income not derived from Kansas sources. that 
tax i s  reduced by the ratio of Kansas source income to Kansas 
adjusted gross income The effect is to tax the modified source 
income a t  he same tax rate as a Kansas resident would have to pay, 
the same formula condoned by the court in Wheeler. 

The state position is simply that the state is not taxing property 
lying beyond its borders;a1 the tax scheme is fair and nondiscrimina- 
tory as to both residents and nonresidents. 

The second basic argument in Kansas i s  that  the legislative pur- 
pose of section 514 should not be construed to bar the state from 
eonsiderinr nonresident military income to determine the tax rate 
on Kansas-source income. Kansas acknowledged that the sole right 
to tax B soldier's nonresident military income rests with the soldier's 
home state.s2 The State has argued. however, that, since it is not 
subjecting the nonresident military income to tax, section 514 is not 
violated. 

The Utah Attorney General has opined that"the very language of 
the Act indicates that its purpose, vis-a-vis incame, is to prohibit a 
direct income tax upon servicemen's military compensation when 
the servicemen are not legal residents or domiciliaries of thestate."33 

'n.5sii Great At'l & Psc Tea Co Y Gronean, 801 U S. 412 11937). 
'SFrick r Penn~y l ran ia  268 U.S 4 i 3  (1925) 
dcThe bail8 for there ~rguments  i s  direusred I" the Defendant's Rsipanse to  hlatlan 

far Summary Judgement filed November 18 1982 tn Cnifed States \ Kansas Xo 
82-4114 ID Kan 1962) 

% l i d  at 8 
SSDamoron I Broadhead 345 U S 322 11953) 
ELLetteerfroa Frank *. Nelian. AsiistantlrtornerGeneralaf Ctah (June5, 19801 
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If the militarg income 1s used solely to compute the applicable tax 
rate on some other properly taxable income. such treatment may not 
be proscribed by the Act. 

The States have relied upon the interpretation given the purposeof 
section 514 by the Supreme Court in Swlltian c L k ; i r d  States.3~ The 
Court stated: "Section 514 does not relieve servicemen srationed 
awyay from home from all taxes of the hast state. It was enacted with 
the much narrower design 'to prevent multiple state taxation of the 
p r ~ p e r t y . ' " ~ ~  

Kansas has also emphasized that it provides a credit for taxes paid 
to another State. 

Relying on Siilliwn. rhe states hare argued that the SSCRA was 
not intended to giFe the service member greater benefits than his or 
her civilian counterpart. It is only when the service membereiects to 
earn income in Kansas or where the service member's spouse earns 
Kansas income that the computation method in controversy comes 
into play. In this regard,  Kansas treats 811 nonresidents in Ihe same 
manner. 

Finall>r.36 the states h a w  urged that section 51Wof the Act further 
suggests that  It is not unlawful for a state to levy an income tax upan 
service members. provided that thereisnodirect taxat ionafnonresi-  
dent military income itself In Support of this argument the states 
quote from ( ; !? fed  States j.. County of Chnmpeigil. Illinois. 

The legislative historr of the 1942 enactment and the 1944 
an 1962 amendments of Section514 reveal 
In tended  t h e  Act to cowrunlr i l n n z ~ a l l y  ree 
p m p e r ! ~ -  fhrfani i l iar  ad i,aloiein personal pmpei'tytai 39 

. 

IV. ANALYSIS 
To determine whether section 614 precludes Kansas from mclud-  

ing a nonresident military service member's income in its tax com- 
putations, it IS neces~ary to look TO the legislative history of the Act 
discover if Congress intended sect ionj14toapplyinsuchaei tuat ian.  

Wheeler may now permit theuaeof an apportionment formulaas to 

i.Sullwan > United Starer 396 L' S 169 11969) 

, . . 7 . -  r:i... . . 

> .  .. . '. 
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civilians. A t the  timeoftheenactmentafsectian511, however, such a 
method of taxation was not generally considered to be constitu- 
tional.lO In all probability, Congress did not envision that the income 
of a service member would be included for purposes of determining 
the rateaftaxotherwisedue astateofwhichthememberilasneither 
a resident nor a d o m ~ i l i a r y . ~ ~  Thus, Congress likely did not even 
consider this precise issue. In addition, Wheeler isclearlydistmgui- 
ahable from the issue in question because it did not involve 
Section 614. 

Therefore, the queston is what Congress intended to be included 
within the scape of section 514? In 1942, Section 514, as it is now 
worded. was added to the SSCRA.42 Although the legislative history 
is not completely clear, a reading of the three versions of the statute 
which were considered a t  the time arguably ahown that the 1942 
change was designed to convert a conditional deferral of all state and 
local income taxes‘3 tc an unconditional exemption of specified state 
and loca income taxes. The better view IS that the 1942 legislation 
naught to place nonresident military income outside the pale of state 
and local income taxes. The better view is that the 1942 legislation 
gress passed section 514 were just beginning ta consider the concept 
of extraterritorial taxation for any purpose, least of all for purposes 
af taxing individuals. I t  is clear. however. that the amendmentswere 
intended to benefit ~e rv ice  members. This is supported by the legis. 
lative history: 

The purpose of the reported bill is to make available 
additional and further relief and benefits to persons in the 
military and naval forces and. in some instances where 
there has been doubt as toahether particular transactions 
or proceedings are within the scope of the Civil Relief Act, 
a new section or language has been added for the purpose 
of clarification only and to carry out the original intent af 
Congress, but with no intent ta ealcude from the provi- 
sions of the Act any transaction or proceeding now 
included.“ 

A further flaw in the state’s argument is the problem of double 
taxation of the same income. A great wealth of literature an this 

(Wemorandum of Points and Autharitie%in Supparfaf Plnlntlffs hlofmn far Sum- 
mariJudgment.UnitedStatesu Knnrar.210 82-4114(D Kan.servedJuiy22 1982 ) 

*-Id, SI 21. Sir a i o  hwndes Ratu and Meoaure in Junidietion to Tar. 49 Harv L. 
Rev 756 11936). 

*#The pmv1sian _a i  part of H R 7164, 77th C o w ,  Zd S e b i  11912) This bill wab 
originalli numbered H R. 7029, 77th cong. 2d Seis (1912) 

“Id. at 11 
**S Rep 210. 1558 77th Cong 2d Session 2 (1942) 
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subject has concluded that It IS doubtful Congress intended to permit 
the states to reach and indirectlr tax nonresident military income by 
including the member's spouse in the state definition of statutory 
resident.45 

Congress enacted and amended the SSCRA to afford those in 
military service a wide variety of protections.46 The taxation of mil- 
itary income by anystateother than aservicemember's homestateis 
clearly prohibited. To assume Congress would permit duty states to 
indirectly collect taxes ahich they BE barred from assessing 
directly pierces and diminishes the federal legislative protection. To 
require a nonmilitary nage  earner married to a military service 
member tocarryagreatertax burden reduceJthedispasableincame 
of the one individual taxpayer and the military couple. 

Sdliian and Coanty o j  Cham,paign, Illinois should be limited to 
their facts. they ~ n v o l i e  adiscussion of sales and uaetaues."Treating 
nonresident mlitary income as any other type of nonresident income 
overlooks the specific intent to afford the person in service special 
protection Kansas can and does require taxes to be paid on income 
earned by nonresident, nonmilitary wage earners employed wlthin 
the state. So fedeial Statutory protection requiies Kansas to afford 
special treatment so such income. Kansas, however. has ignored the 



19831 NONRESIDENT MILITARY INCOME 

congressional protection granted service members by using military 
pay in its formula for personal income taxation of the nonmilitary 
wage earner. In so doing. Kansas has done harm tathe congressional 
treatment of military compensation found in section 514.49 

Supreme Court interpretation of section 514 has unequivocally 
conferred upon nonresident military personnel a broad immunity 
"from the host State's personal property and income taratim'50 The 
Court has asserted that"[tlheverypurposeof[section]514inbroadly 
freeing the nonresident Serviceman from the obligation to pay prop- 
erty and income taxes was to relieve him oftheburden ofsupparting 
the governments af states where he w ~ s  present solely incompliance 
with military orderd'a' In Domeron 0. Broadheod.52 the Supreme 
Court interpreted section 514 stating: 

Congress appears to have chosen the broader technique of 
the statute carefully, freeing servicemen from both 
income and property taxes imposed by any State by virtue 
of their presence there as a result of military orders, It 
saved the sole right of taxation to the State of original 
residence. whether or  not that state exercised the right.58 

V. CONCLUSION 
From the above discussion. it is clear that, in aciviiian context, the 

Wheeler formula is constitutionally permissible. In the military con- 
text. however. it isnot clear whether the formulaviolates Section 514; 
there is, as of yet, no case law on the issue. The resolutm of the issue 
necessarily hinges on an interpretation of section 514. Unfoortu- 
nately, a mere reading of the specific language of section 614 is 
inconclusive. In addition. the legisiative history is inadequate to 
resolve the question. Thus. resort must be made to an interpretation 
of the purpose of the SSCRA. Although there is room for disagree. 
ment, it appears that, basedupan the above maiysis ,  the inclusionof 
nonresident military income to determine the tax rate on income 
derived in the taxing state violates the intent of section 514 and is 
thus unconstitutional under the Supremacy Clause of the 
Constitution. 

'*See UnifedSratesv CherterCovntyBdofTaxes,281F Svpp 1001(D Pa 1968) 
iialutary purpoie of statute 18 t o  relieve nonrertdent ~ervieemen ofburden ofauppart- 
~ n q  sfate and local governments. ihenever thew p~.esence results solely from eom- 
pilanee with mlllfaiv orders). 

"Cslifornla Y Buzard, 283 U S  386, 387 (1966) lemphasii added) 
3 Id.  8t 393 
"346 U S  322 LIS631 
.'id at 326. 
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DEDUCTIBILITY OF MORTGAGE EXPENSES 
BY THE MILITARY HOMEOWNER AFTER 

REVENUE RULING 83-3 

by Majar Thomas A. Pyrz* 

I. INTRODUCTION 

Since 1925, the military homeairner has enjoyed the benefits af a 
nontaxable allowance far quarters.' This allowance is generally used 
to offset. at least in part, the service member's monthly mortgage 
payment. The portions of the payment whichconstitute interest2 and 
taxes3 are allowable itemized deducations under current tax laws. 
This alloivs a military homeowner to use tax-exempt dollars to gen- 
erate a second tax benefit in the form of itemized deductions to the 
extent that  these deducations exceed the zero bracket amount. A 
recent Internal Revenue Service (IRS) Revenue Ruling, 83-3, raises 
doubt concerningthe continued arailabilityofthistax benefit forthe 
military homeowner. This article will analyze Revenue Ruling83-3 
and its potential effect an the military homeowner. 

11. THE RULING 
Revenue Ruling 83-3 RBS issued in January of 1983 on the initia- 

tive of the IRS rather than a t  the request of a specific taxpayer. The 
ruling announces IRS policy that, "veterans and other studentsmay 
not deduct eductional expenses: and ministers may not deduct inter. 
est and taxes paid on a personal residence, to the extent the amounts 
expended are allocable to tax-exempt income."4 

The ruling states that section 266(1) of the 1954 Internal Revenue 
Code (IRC) prohibits the deductions in question. Section 265(1)pra- 
\ ides that no  expense ma? be deducted for "any amount otherwise 

* Judge Advocate Generays Carps, United States Arm) Currently assigned ta the 
L i t i n t i o n  Divmon. Office of The Judge Advocate General. U.S. A m p .  1983 to 
present Formerly assigned to Office of the Staff Judge Admeate. I11 Corps, Fort 
Hood Texas 1980-82: Battery Commander Headquarters and Headquarters Battery 
111 Corps Arriiler). F a n  8111, Oklahoma 1976-77 J D ,  Indiana University 1980 
B S.. United States >hlifarv Academy. 1971 Completed 31srJudre Advocate Offlcer 
Graduate Course. 1982-83: Distinguished Gradusre, 94th Judge Advocate Offleer 
Basic Course. I980 Completed Field Artillery Officer Advanced Course, 1976 
hlember of the bar of the sate of Indians 

lJaner P United States. 60 Ct CI 552 (1921). 
31 R C 5 163 (1976) 
aid at 5 164 
. R ~ ~  Rui 83.3. 1983.1 I.R B. IO. 
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allowable as a deduction which is allocable to one or more C ~ ~ S S ~ S  of 
Income.. .wholly exempt from the taxes imposed by this title ":This 
section of the Code is substantially unchanged from its predecessor. 
section 24(a)(5) of the Revenue Act of 1934.6 

This ruling expressly overrules Revenue Rulings 62-212' and 62-  
213& which had authorized the deductions which 83-3 now denies. 
Ruling 62-212 dealt with the deductibility of a minister's mortgage 
expenses paid out O f  his tax-exempt"rental al1oivance"governed by 
section 107. IRC. Thesectionof RevenueRuling83.3dealingiviththe 
deductibility of a veteran's reimbursed educational expenses merely 
adopts theposi t ionaftheTaxCourtof theUnitedStatesinthecaseof  
Manocehio L'. Commissioner.B Prior to any discussion of the effect of 
the ruling on the military homeowner we must examine the two 
prongs of the ruling in greater detail. 

111. THE RULING AND THE MINISTERS 
Section 107, IRC, provides: 

In the case of a minister af the gospel, gross income does 
not  include- 

(1)The rental ra lueofahomefurnishedtohimaspart  
of his compensation: or 

(2) the rental allowance paid to him aa part  of his 
compensation. to the extent used by him to rent or provide 
a home.1° 

There IS no statutory entitlement to a rental alioivance for a quali- 
fying member of the clergy. Congress had merely created a specific 
exclusion from gross income for the rental allowance to the extent i t  
i s  used to offset actual or reasonable expenses. Section 107, IRC, was 
drawn from section 22(b)(6) of the 1939 IRC and has remained 
substantiallpunchangedsinceit first appearedin theRevenue Actof 
1921.l1 The legidative history of section 107 provides na indication 
why Congress granted this tax benefit to the clergy. 

Whatever Its congmssional inspiration. the "parsonage exclusion" 
is much iew attractive after Revenue Ruling 83-3. At Its broadest. 
the exclusion is not available to all clergy. The home or rental allo- 

&I R.C 8 265 (19761 
'Reienue Act  af 1931 P u o  L So 216 B 24 18 Slat 691 119341 
'ne- nul 62.212 1962.2 c B $1 
.R~. nul. 652.613 1962.2 c B 5s 
'Manoechio % Cammiisioner i 8  T C 989 119521 

' \V Pedriek & \ K i r b i  The f t v d i  of Tait Lau . I n c o m e  Tax Volume 81 119791 
R C 8 107 (19761 

110 



19831 DEDUCTIBILITY OF MORTGAGE EXPENSES 

wance must be provided as payment for services which a re  ordinar- 
ily the duties of a minister of the gaspel.l2 A cash allowance can only 
qualify for theexclusionifitisdesignatedasarentalallowancebyan 
official of the employing church or organization prior to payment to 
the minister.13 A minister must be ordained, licensed, or cammissi- 
oned in order to receive a qualified exc I~s ion . '~  

The rental allawance includes amounts spent for rent, utilities, 
furnishings. repairs. and mortgage payments.lh but must be 
reported as income to the extent that the allowanceexceedsactual or 
reasonable expenses.la It i s  the expense which generates the tax. 
exempt income. Without the expense, the exclusion of section 10Wj 
does not come into being 

Rev. Rul. 83-3 states that the use of tax-exempt income to pay 
otherwise deductible mortgage expenses makes those expenses non- 
deductible under section 265(1). While inartfully stated, the conclu- 
sion i s  sound because it is the expense that creates the tax-exempt 
situation. P r im to Revenue Ruling83-3, section 265(1) notwithstand. 
ing, a minister was expressly authorized this double tax benefit." 
The IRS maintains that Rev. Rul. 62-212 was simply an error of law 
which was not discovered until the ruling was reviewed in connee- 
tion with the Mazlanocchio decision.lB Since there are no provisions for 
periodic review of Revenue Rulings, the error remained until a 
similar isme caused the ruling to be reconsidered. 

the agency's own initiative 
there has been, of yet, no aggrieved minister to challenge the ruling 
in court. The ruling will not be enforced against any minister until 
the end of his current contract year or June 30, 1983, whichever 
occurs first.le IRS publications for the 1982 tax year still expressly 
recognizes the minister's right ta itemize the deductions in 
question.zO 

Because the ruling was initiated 

IV. THE RULING AND THE VETERAN 
Revenue Ruling 83-3 adopts the Tax Court'sdecision inManocchio 

L .  Commissioner. John Yanocchio. an Air Force veteran. was an 

-'I982 Fed Tax Handbook 191 (1982). 
' 4 d  

I R.C 8 IO7 (19761 
Rev Rul 62-212, 1962-2 C.B 41 
Telephone interview ui th  Pat Baker Personal Tax Branch. Infernal Revenue 

IWev Rul 83-3. 1983-1 I.R.B. 10. 
ZOlnfernal Revenue S e n ,  Your Federal Income Tax 37 (You. 1982 ed.) 

Seruce Feb 9 1983 
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airline pilot who attended aflight-trianingcourse which maintained 
and improved the skills required ~n his professm Pursuant to sec- 
tion 1677 of Title 38, U.S. Code. he received checks from the Veterans 
Administration (VA) covering 90 percent of his expenses. He 
endorsed the checks over to the t run ing  facility. These reimburse- 
ments were not taxable income to him; section 3101(a) of Title 38. 
U.S Code prorides a blanket exclusion from taxation forali benefit 
payments received pursuant to any law administered by the VA. 
Manacchio, properly, did not report the payments an income on his 
1 9 7 i  Federal Income Tax return. He nonetheless deducted the entire 
flight-training expense as a business expense on this return 1: 

The Tax Court found that the expense was "directly allocabie" to 
tax-exempt income and therfore nondeductible under section 265(1). 
IRC. Manocchio argued that section 265(1) did not apply M his case 
because that section was intended to apply only to expenses incurred 
in producing tax.exempt income. His argument u a s  based on the 
legislative history of section 24ia)(5) of the Revenue Act of 1934. the 
predecessor of section 265(1).22 While the court conceded that the 
"principal t a rpd 'o f the  provision was expenses incurred man  active 
trade, busmes, or investment activity, It was unwilling to read the 
provision as limiting the scape of section 265(1) to so narrow an 
area.= 

The court found that section 265(1) was intended to reach 811 
expenses "allocable to" exempt income. As such. it found the lan- 
guage of Section 285(1) broad enough to reach situations such as 
Manocchio's wherein. but for the expense, there nauid be no tax- 
exempt income. The court further found that a one-for-one relation- 
ship between the reimbursement and the expenses created a 
sufficient nexus to consider the expense "direct allocable" to the 
tax-exempt income. 

Yanocchio's final argument B-SS based on an equal protection 
theory. He argued that it was unfair discrimination for the IRS to 
disallow an expense deduction for recipients of benefits under sec- 
tion 1677 while still permitting expense deductions for recipients of 
VA benefits under section 1681 of the same Title. education allo- 
wuance benefits. The court found that. since the section 1681 benefits 

ng stipend" and not paid baaed upon 
any actual training cost. the different tax treatment was not 
unreasonable." 
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V .  T H E  RULING A N D  T H E  M I L I T A R Y  
HOMEOWNER 

Having now considered the effect of Revenue Ruling 83.3 on the 
minister's "rental allowance." and the court's decision in Maanocehto, 
the skeptical military homeoivner must wonder whether he or she 
can still deduct mortgage expenses even though BAQ and VHA are 
tax-exempt income. The answer lies in a closer analysm of section 
266(1), its legislative history, and a study of the congressional and 
judicial treatment of BAQ and VHA. 

At first blush, thesimilaritybetween the parsonage allowance and 
the military allowance for quarters is startling. In  reality, the allo- 
w a n c e ~  are quite different in form and ~n their treatment by 
Canpress. 

A Service member's entitlements are comprised af pay and allo- 
wances. Pay is defined as "basic pay, special pay. retainer pay, 
incentive pay, retired pay, and equivalent pay. but does not include 
a l l o ~ a n c e i . " ~ ~  Military allowances are not considered compensation 
for services rendered.26 Housing allowances have existed for the 
military since before the Civil War.%' These allowances were deter- 
mined to be nontaxable bv the Court of Claims in 1925.28 The IRS 

302 of the Career Compensation Act of 1949.30Thelegislatire history 
of this Act gives no indication as to the intended tax treatment of 
BAQ. 

Congress. however. clearly intended the BAQ and VHA to be 
treated differently than the ministers' rents1 allowance. Unlike the 
specific exclusion from gross income given the miniSters'allowance, 
the BAQ is merely excluded from the definition af grom income in 
the IRC.*> While a rental allowance, by statute, must be paid io a 
minister as a part  of regular  omp pens at ion,^^ BAQ, by Statutory 
definition, i s  not considered a part  of a service members pay. The 
BAQ i 8  paid to an eligible member regardless of its resultant or 
intended use. The minister only receives the tax-exempt allowamelf 
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an expense IS generated. The BAQ is a statutory entitlement to a 
fixed Bum of money unrelated to any actual expenses incurred for 
private quarters. The rental allowance i s  not fixed by statute and is 
limited to a reasonable amount. These differences show that theaniy 
real similarity between the two allowances is that they are both 
generally related to housing. After that. any comparison of the two 
fails. 

The importance of providing public housing to the military has 
been noted in the judicial attitude concerning the right to public 
quarters. The Supreme Court has said."Quarters are expected to be 
furnished by the government.. .; when it cannot thus furnish. it 
allows them to be obtained otherwise and pays a monthly campensa- 
tion therefore called p om mutation."^^ The Court of Claims has gone 
further by stating: "Public quarters. .  .are as much a militaryneces- 
sity as the procurement of Implements of warfare or  the training of 
t ~ o o p s ~ ' ~ ~  The court added: "mihtaryquarters.  .are nomore thanan 
integral part afthe organization itself. They a r e . .  .theindispensible 
facilities for keeping the Army intact . .  . ."3s 

This judicial attitude that an alloivance far quarters 1s for the 
benefit af the government and not the individual explains, in part ,  
the favorable tax treatment of BAQ. The ministers'rentai allowance 
does not enjoy this exhaited position. 

It could be argued that Congress has defined away BAQ from any 
application of section 266(1) this provision of the Code would now 
allow "an otherwise alloaabie deduction which i s  allocabie t o  one or 
mare elasses of income. . .wholly exempt from the taxes of this subti- 
t le. ,  . ."16O~ecouidarguethat,BAQisnotincame,section265(1jdoes 
not applg and the deduction for interest and taxes allocable to BAQ 
are therefore allowable under sections 163 and 164 

This technical analysis of section26Xlj stretches apoint and may 
leave the military homeowner uncomfortable. The definition of 
income 1s the subject of much disagreement among tax scholars,g' 
the homeowner need not rely solely on defining the problem away 

To understand thecritical difference between the ministers' rental 
allowance and BAQ. the Tax Court's decision in .Maiiaeehio must be 
recalled. That court's holding merely extended the prohibition of 
section 265(1) to cover the mtuatian where tax-exempt dollars were 
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"generated" by incurring an expense. Receipt of the specific exclu- 
sion under section 101 is conditioned upon the actual expenditure of 
the allowance far rental or mortgage expenses. Even then, theexclu. 
sion i s  limited t o  a reasanable k i n g  expense and can never exceed 
the amount actually expended by the minister: it is the expense that 
generates the tax-exempt dollars. The exclusion is tied dallar-far- 
dollar to the expense and is "directly allocable to the expense." 

Receipt af BAQ has nosuchprecondition. Theentitlementdoesnat 
depend on whether the military recipient generates an expense. I t  is 
fixed by Statute and payable whenever suitable quarters are not 
provided to eligible service members. A service member may live in 
B parent's home, pay nothing, and still receive BAQ. As such, section 
265(1) does not apply because any deductible expense is not"directly 
allocable" to  the tax-exempt income, the expense does not generate 
the tax-exempt dollars. 

The final obstacle to the continuing deduction is found in the IRS 
position that the IRC shall not be read to allow a "double deduction" 
absent a "clear declaration" of congressional intent.38 Congress has 
shown this intent, however, with respect to the BAQ. 

Thestrongest indicatianafcongressianalfavoritirm for the BAQ is 
found in the statutory definition of Regular Military Compensation 
(RMC): 

''regular compensation" or regular military compensation 
(RIMC) means the total o f . ,  .: basic pay, basic allowance 
far quarters (including any variable housing allowance or 
Station housing allowance), basic allowance for subsist- 
ence: and Federal taz advantages occurring to the afore- 
mentioned allowances because they are not subject to 
Federal m c o m  t m a 8  

This definition of RXC makes i t  c l e m  that Congress intended the 
allowance to receive favorable tax treatment. The tax benefits 
allowed for BAQ are. no doubt, a recognition that the military hous. 
ing situation i8 unique. The military member must occupy adequate 
public quarters, when available, or forfeit the allowance.40 The ser- 
vice member can receive BAQ only when the government has failed 
to provide those quarters. Because of this unique situation, the mil- 
itary receives B tax advantage that is not available to Department of 

W e v  Rul 83-3, 1933-1 1.R B. 10. 

*)us  Dep'tafArm) Reg Na 210-60 lnstallaiion~-Fam~liHova~nghIsnaaement 
"37 u s  c A 8 101,a1 ISVPP 1982, 

Para 3-3 (1 Feb 19821 
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the Arms  contract surgeons," or ta former members of the 
military.4z 

VI. COKCLUSION 
When the technical legal arguments hare all been made, the ultl- 

mate decision as to the deductibility of the military homeowners' 
mortgage expenses will be decided by reference to section 265(1). 
IRC. If the reach of that section 1s braad enough to prohibit deduc- 
tions for otherwise deductible expenses simplybecausethey are paid 
out of tax exempt dollars, the milltars homeowner may became 
extinct. The tnx benefit received becauseofthedeductibIlityoftheje 
mortgage expenses would he reduced by 60 to 100 percent, depend- 
ing upon mortgage terms and BAQ and VHA rates 

In the final analysis, it Seems unlikely that the IRS will attempt to 
question the deductibility of these mortgage expenses payable from 
BAQ. The congressional intent to provide favorable tax treatment to 
military BAQ is unquestionable. The recent extension of section 
265(1) to prohibit the previously allowed deductions concerned in 
Revenue Ruling 83-3 is not inconsistent n i th  continued favorable 
treatment far the BAQ. In both the \'A and rental allowance eases. 
the extension merely applies to the demal of expense deductions 
which generate tax-exempt dollars. But for the expenses. there 
would be no tax-exempt income in either case. 

Judge Fay's concurring opinion i n  M a n o e c i i ; ~  states: 

I agree petitioner's claimed deduction 1s disallowed by 
;ectian Z65(1). However, I disagree with any implication 
that w e  are drcidmg section 265(l)  applies to expensea 
paid out of exempt income. . Given the legisiative histo. 
ry's indication that the principle target of section 266(1) is 
expenses incurred in the production of exempt income, I 
find no reason to consider any possible reach of section 
266(1) beyond that clear target. 

Judge Fav's opinion x as joined by two ather members of the five 
judge panel. While the opinion does not decide the issue expressly. it 
seeins that the TaxCourt will notextend thereachofsect ion265(l) to  
deny a deduction merely because the expense is paid out of tax- 
exempt dollars Given the present feeling on the court and the tre- 
mendous ramifications which an adverse decision would have on the 
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armed serxices, it seemsthatRevenueRuling83-3,Enamorethanan 
initial scare for the mlitary homeowner. 

The issue discussed in this article has not yet been presented to or 
by the IRS. Unril such time as it is raised. the military homeowner 
should conl ime to deduct the expenses on the theory that Section 
26Wl)doesnot apply toexpenseasimply because they are paid outof  
tax-exempt funds. 
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APPLICATION O F  SECTION 2503(h) O F  THE 
INTERNAL REVENUE CODE TO GIFTS IN 

TRUST O F  NONINCOME-PRODUCING 
PROPERTY 

by Captain Murray B. Baxter’ 

I. INTRODUCTION 

For reason8 usually involving tax considerations or children, peo- 
ple frequently wish to make a gift of property to someone, yet not put 
that  property in direct control Of thedonee. Therefore, the donor will 
desire to place the property in a trust, where the property isimmune 
from the predilection of the spendthrift or financially immature 
donee. Always being mindful of possible tax advantages, the donor 
desires to apply seciton 2503(b) of the Internal Revenue Codeof 1964 
to the gifts of property. Problems arise, however. when trying to 
apply this section to gifts of property in trust which are not praduc- 
ing current revenues, cammanly known as nonincome-producing 
property. 

The application of section 2503(b)‘ is simple to unde r s t adz  When 
an amount is given to a donee, the first $10.000 of the gift are 
excluded from the calculation of the gift tax. Thus, a taxpayer may 
give up to S10,OOO per person tax-free annually. Asuncomplicated as 
this seems, this simple procedure becomes a formidable labyrinth 

* Judge Advocate Generali  Carps, United Stater Army Currently assigned as B 
Trml Aftarney,ContracfAppeals Dwman ,U S Aim). LegslSer~ices A g ~ n c r  1953ro 
present Formerly aasigned ta the Adminirtratire La- Division Office of the Judge 
Advocate U S  Army Europe and Seventh Army 1951-82 Officer-in-Charge 1 s t  
Infantr) Divuian l e u  Elm Branch Office, 1919-81: J D , Unive r~ i t io f  F l o r i d a L a r  
School 1976. B S. Enwerii t)  of Florida. 1973. Completed 3181 Judge Advocate 
Officer Graduate Course 1952-53: Judge Advocate Officer Basic Course. 1977. 
Author af The Impat! 01 Sscfim 1034 o J ! h  Internal Retr?m*e Code on the D e r m o n  io  
Sell or Rent a Pnneipal Residence When a Serrzre Member 1s Reossignrd The Army 
Lariyer Oet 1953, at 12 Member of the bar of the 8tafe of Florida. 

‘ I . R C  8 2505Lb) (1976). 
*Seetian 2505 p r n i d e s  in part 

(b) EXCLUSIOFS FROM GIFTS.-Infhees~eof  giff i (othtr ihm81fta  
of future Interests i n  piaperfyl made fo an) person by the donor during 
thecalendar year. thef i r r t$10 OOOafsuchgritsfo~uchpsrronahallnot.  
for P Y F P O ~ D I  of aubieetian (81 be ineluded ~n the total amount of mfts 
made during iuchiear.U‘here there h s i  beens transferroangperionof 
a present interest I” pmperts. the PorsMlifs that such Infersit may be 
diminished by the exercise o f a  puuei shall be disrezarded in appliing 
this subsection. if no part  of such inrereit will at  any time P B J ~  to any 
ather person 
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when applied to trusts. The moat difficult trust to which to appli 
secton 2503(b) is one containing nonincome-producing property In 
order to understand the nature of this problem. it will be necessaryto 
provide an overview of the application of section 2503(b) to trusts 
generally and the limitations placed on that application. 

11. OVERVIEW 
Khen examining a trust to determine if  section %03(bI applies. it 

is important to note two details. First ,  the trust benefmarl- LS consi- 
dered the donee. even though the trust entit? actually retains the gift 
Consequently. a donor has available not just one S10,OOO e x c l u ~ m n , ~  
but as many section 2503(b) exclusions as there are trust beneficiar- 
ies. This concept greatly expands the uses of gifts t o  trusts Most 
trusts are expensive to create and administer. It is more economical 
to ha\e one trust  managing a large amount of property than several 
trusts managing smaller amounts of property. Therefore, the con- 
cept of the beneficiary as the donee allows the application of section 
2503(b) to gifts ta several trust beneficiaries without the expense of 
creating and maintaining several trusts. Second. a gift to a trust 
consists of t w o  interests, the corpus and the income interest, if  any. 
The courts analyze the application of section2603(b) by determining 
wheter the exclusion is to be applied to the value of the corpus or to 
the raiue of the income interest. Having once ascertained whether 
the corpus or income interest is Involved, the court must further 
determine if the gift meets the requirements for the applicatmn of 
section 2503lb). The two prongs of the test to determine the applica- 
bilityar section2503(b)arewhether thegift isatrasnferofapresent 
interest or a future interest and whether the value of that present 
interest i s  ascertainable.' 

111. PRESENT INTEREST PRONG 
A .  CORPUS 

The gift to a beneficiary may be property placed in the trust, ; . e . .  
the corpus, the income produced by the C O ~ P U S ,  or both 

The purpose of placingpropertyinatrujt  i s  that thedonor doesnot 
want to give the property directly to the donee. The most common 
reason LS that the donee is a minor a hen the gift is bestowed and the 
donor wiahes to safeguard the property until the donee can properly 
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manage it. Section 2503(c) a l lows the establishment of a trust for 
minors and treats the corpus a3 a present interest if the technical 
provisions are met.% A section2 5031~) trust corpus, however, must 
pass to the beneficiary when the beneficiary becomes twenty-one 
yearsold. Manydonars wish tomaintain thetrustforaperlodoftlme 
longer than would be permitted in 3 section 2503(e) Trust. 

Whatever the reason, the donor does not want to give the property 
directly to the donee. Consequently. the donee's intereat inand ability 
to u8e or possess the corpus i s  only one which exists in the future. 
Therefore, under Treasury Regulation Section 25.2603-3(a).6 the gift 
1s one of a "future interest" in the corpus and the annual exclusion 
does not apply. Obviously, in most gifts to trusts. sectIan 2503(b) 
mnnot be applied to the corpus. This results in section 2503(b) being 
applied exclusively to the income produced by the carpus and deter- 
mining if the gift of an income interest passes the tivo-prong test. 

B. INCOME INTEREST 
The present interest prong, when applied to the income interest, 

'Section 2603 pmi'ider in pait. 

(11 ma? be expended by or for the benefit of, the donee before h8s 

(2)  will t o  the extend no ED expended- 

attaining the ape af 21 s-ea.18, and 

(A) pans 10 the donee on his attaining the age of 21 years. and 

( B i  ~n theeientthedonee diel btforeartainin~thoageofZl?sarl.  be 
pagable fa the eatate ai the donee or BJ he ma? appoint u n d e r  a general 
power of appointment 81 defined ~n section 2614(e! 

*Tieas. Reg $ 25 2103-3 provides in part: 

(a) Sa part of the value of B gift af B f u t w e  ~ n t e m t  mag be excluded ~n 
determininr  the roralarnounlof rifts madedurinathr  ralrndar n n a r t r ~  

created by the I imi t s t im~ contained in a f r m t  or othe;&rurni&af 
irasnfer vied tn effeetmg a gift 
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can be divided into three areas of limitation: no postponement. no 
restrictions. and subsequent extension transfers. 

1. s o  Postponement 
For an income interest to qualify as a present interest, there must 

be na postponement of the time when the interest starts. If gift  
provisions delay the income f low,  there is no present interest and 
section 2603(b) wi l l  not apply. 

Esomple. The corpus of a trust created by J ConSistS of 
certain real property. subject to a mortgage. The terms of 
the trust provide that the net income from the property is 
to he used to pay the mortgage. After the mortgage is paid 
in full the net income is to he paid to K duringhislifetime. 
Since K's right to receive the income payments will not 
begin until after the mortgage is paid in full the transfer 
in trust represents a gift af a future interest in propert) 
against which no exclusion is allowable.' 

The most fundamental requirement is that the provisions of the 
trust do not unnecessarily delay the distribution of income, particu- 
larly if  dependent upon the donee attaining a certain age or the 
happening of a particular event Revenue Ruling 75-415 disallowed 
the application a i  section 2603(h) because of a condition that the 
income was to Start three years after the cyeaton of the trust or the 
donee's termination of full-time student status. whichever was ear- 
lier.8 The postponement limitation isstrictlyapplied. In  Hessenbnieh 
i.. C~niinissionrr.~ the court held a three-month waiting period 
before commencement of paying income made the income interest a 
future interest and denied application of section ?603(h). 

However, administrative powers regarding payment of income. 
which are normally present in a trust, do not cause the income 
interest to he classified as a future interest because of delay. An 
example I S  a provision that the trustee may pa r  income a t  convenient 
t imesofthepear,  bu ta t  leastonceayear,  tobeneficiarieealii.eatthe 
date of distribution." 

'Treas Reg. 5 25 2503-3(e) Example (61 
'1976 2 C B 374 
s178 F 2d 785 Gd Clr 1950) 
" E d a a r d i v  Comrnmmner 4 6 B T A  611(1942, ,n/jduiinnoft?,  Z Q Q U ~  131F20 

574 17th C n  1943) Further members of the class r h o  share I" the income ma) be 
determined on the date of distributmn Comrnisiioner b, Lmvden 131 F.2d 127 ( 7 t h  
C n  1912) B u t  a rift ai an income i n f e m t  !n trust to  an unborn child including 
gestnnon period i s  a gift a i  a iuture lnleiest  Rev R u l  67-384 1967-2 C.B 318 
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Gifts in trust of bondsor notesarenotfutureinterests.eventhough 
they bear no  interest until maturity.ll The reason is that a bond or 
note has contractural rights which have a realizabie present value 
far the donee even though there is no right to payment of the interest 
income until the future maturity. Further,  a life insurance policy i s  
not a future interest even though the obligations are discharged by 
payments in the future.12 If the life insurance policy has been given 
and treatedasagiftofpresentinterest, any premiumspaidthedonor 
after the policy was given also qualifyforthe exclusion under section 
2503(b).La Bonds, notes, and life insurance policies can become 
future interests, however, if limitations or restrictions are placed on 
the donee's right to possess or dispose of these contractural 
~blipations.~'  

2. S o  Restrzctians. 
To be a present interest. income must be payable. A trust require- 

ment t o  accumulate income disqualifies the application of section 
2603(b).L5 Even a provision allowing the trustee discretion to with- 
hold income payments and accumulate the income will deny the 
status of present interest to a gift.16 It would be imprudent toinclude 
a provision whichdistributesincome under astandard,  nhichmakes 
it unlikely that income will be paid currently in substantial 
amounts." The key to having a present interest is the required 
payment of income. 

"Trear Reg ! 26 2603-3(a). 
" I d .  
l aT~ear  Reg I26 2603-3(el Example (5)  reads. 

L pays p r e m i ~ m 8  on a p o l i e ~  of inmranee an his  life, si1 the incidents of 
o r n e r i h i p  in the policy 1ineluding the riqhtta surrenderthe policy- are 
w t e d  ~n M. Thepaymenrafpremiums by Leonsti tufeiagiftofaprpsenf 
I n t e n s t  I" p r o p e m  

JdTrens Reg ! 26 2503-3(8) 
'Wnifed States Y. Pelier. 312 0.S 399 11941): Hopkinr s. Magruder, 122 F 2d 693 

'#Tress Reg. ! 26 2603-3(eI. Example 1 reads 
14th Cir. 1941) 

Underthe  tDrmsafafrustcreatedbi A t h e t r u s t e e ~ ~ d i r e e t e d t a p a ) f h ~  
net income of B. so long a3 B shall l ive  The tiustee is authorized I" his 
discretion to withhold payments of income during any period he deems 
advisable and add such income ta the r r u ~ t  corpus Smce B i  rxsht ta 
receive the income p8yments l s ~ u h i e e t  fothetruatee'idiseretian. i t m m  
a pieaent interest and no e x ~ l u i i o n  I S  allowable with remeet to the 
tramier i n  trYII .  

Srr "180 Welch Y Palno. 130 F.2d 990 ( l i t  Clr .  19421 
1'Cammlrrloner \ Dirsfan, 325 U S .  442 (19461 
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8. Subsequent Ertension Trai~&rs. 
An unrestricted estate for life or term-certain qualifies as a pres- 

ent interest.15 Hawever, an extended term of the income interest 
subsequently trasnferred i s  not a present interest. Where the donor 
gave away a term-certain income interest of ten years, there is agiftof 
present interest. Where a donor later decide to extend the term by 
five years. thus making the total term fifteen pears, the Internal 
Revenue Service, in Revenue Ruling i6-179,1e held that the five-year 
extension i8 not a present interest. since it does not commence until 
the original gift expires. However. in Clark c. Comni?ss~onrr.~~ a 
court held that where the donor of a life income interest subse  
quently transfers 811 the remaining interest in the trust to the income 
beneficiaries. the subsequent transfer was a present interest. The 
subsequent transfer under local law caused a merger. resulting in 
the donee becoming an outright m n e r  and acquiring a new present 
interest. 

IV. ASCERTAINABLE VALUE PRONG 
Even if the gift is one of present Interest, it must have an ascertai- 

nable value for section 2603(b) to apply Three categories which 
cause the most problems in ascertaining value m e  inrasmn pravi. 
sions, multiple beneficiaries, and administrative powers. 

1. I , , m s m n  Pr"iis?ons. 
When a trust is created. it usually contains an income and 

remainder interests. The income interest may be agiftcharacterized 
as apresentinterest. butthe remainderinterestisafutureinterestto 
which section 2503(b) does not apply.'. This COnCepK is clear and the 
application i s  simple unless a provision allows the trustee discretion 
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to invade the corpus, When such an invasion provision exists, the 
future amount of the corpus becomes uncertain and the income 
which the trust  can be expected to earn cannot be determined. 
Whether section 2503(b) can still be applied to a gift in trust with sn 
invasion provision depends on whether the invasion i s  for the benefit 
of the beneficiary or another person. Section 2503(b) provides that 
invasion of the corpus on behalf of the beneficiary shall be disre- 
garded and the exclusion will be allowed. The following example 
from the gift tax regulations illustrates this rule: 

Erample Under the termsafatrustthenetincomeistobe 
paid to F for life, with the remainder payable to G on F's 
death. The trustee has the uncontrolled power to pay over 
the corpus to F a t  any time. Although F's present right to 
receive the income may be terminated, noother person has 
the right ta such income interest. Accordingly, the power 
in the trustee is disregarded in determining the value of 
F's present interest. The power would not be disregarded 
to the extent that the trustee during F's life could distrib- 
ute carpus to persons other than F.22 

If the invasion provision i s  for the benefit of another person, the 
value of the income interest becomes unascertainable and Section 
2503lb) i s  inapplicable. 

2. Multiple Brnejiciaries 

Where a trust has multiple beneficiaries, the trust provisions may 
render present interest income values unascertainable. The most 
troublesome device is the "sprinkle" or "spray" trust. Under the 
terms of this trust, the class of beneficiaries is usually fixed and the 
income must be distributed, but the trustee has the discretion to 
allocate the amount going toeach beneficiary. Because the amount of 
the income interest to each beneficiary cannot be determined in 
advance, section 2503(b) does not apply.23 This difficulty can be 
overcame by fixing the percentage of income to each beneficiary. 
This fixing of income interest, however. eliminates the main advan- 

**Tress Reg. 5 25 2503-31~1, Example (41. 
lsTreai Rep. 5 25.2503-31~1. Example (3)  reads: 

Under the fermiof B truatereafed by E the net m e m e  1% to bedlstrlbvted 
to E's three children I" such shams as the I T Y S ~  ~n hls uneontrolled 
discretions deems advisable Whilethe termsof thetrvstprovldethatall 
of the netineomemtD bedisfribvted theamovntafineomeanuan.oithp 
three beneficiaries %,Ill reeewe rests entirely within the trustee'e discre. 
tian and cannot be prerentli aieerfamed. Accordmeiy. no ~xelusions are 
allowable u,ith respect IO the translers to  the trust 
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tage of the "sprinkle" or "spray"trust, the flexibility of the trust to 
allocate the income. 

Where the number of beneficiaries IS not fixed, but ma) expand. 
the problem 1s exacerbated. In the case of afterborn children or 
grandchildren, two revenue rulings have held that the present inter- 
est is not necessarily rendered unascertainable. but the taxpayer has 
the burden to prow that the value of the present interest exceedsthe 
amount O f  excIusion.Z* 

3. Adniirirstraiihe POUPIS 

The trustee's administrative poivers normally do not affect income 
interest value. Problems only arise when these powers over a trust 
cause distortion of the income interest value. The Internal Revenue 
Service has ruled that, uhe re  the trustee has pouer to allocate gains 
and losses realized upon disposition of corpus to the income interest, 
section 2503lb) is inapplicable because the value of the income inter- 
est was rendered unascertainable.z5 Manytrustsconrain such alloca- 
tion provisions and should be scrutinized to determine if they affect 
the value of income interest 26 Provisions affecting only the manner 
and means of distributing income do not render the income value 
unascetainable. 

The preceding overview of the limits on applying section 2503(b) 
and the application of the two-prong "present interest- 
ascertainable valuation" test provides background information to 
examine the problem of gifttsaf nonineome-producing trust property 
and the application of section 2503(b). 

V. NONINCOME.PRODUCING PROPERTY 
When nonincome-producing property is made the corpus af a 

trust ,  the Internal Revenue Service, supported by the Tax Court.?. 
has disallowed applicstion of Section 2603(b). However, the Fourth 
Circuit, in Rosen c. C o ~ t m i s s i o n e r , ~ ~  allowed application of sectmn 
2503(b) toag i f t i n  trustof nonincome-producingproperty.Thedonor 
transferred publicly-traded common stock of one corporation to a 
trust and named the donor's three children as beneficiaries. The 
trust provided that the entire interest income i v a ~  payable at least 

EiRav Rul.  66.678, 1556 2 C B 385. Rex Rul 66 679, 1561-2 C B 290 
'Rei R u l  71.3% 1 9 i i - 1  C B 342 
*'Van Den Wjrnelenberg L United Staler 397 F 2d 413 17th Clr J e s n  &itzed. 393 

U S  953!196Sl Fisher\' Cammiraianer 288F.Zd271!SdCir 19611 Baiarrhlerehan- 
tile Safe Deposit and Trust  Co I United Stares 311 F Sopp 670 ID Y d  19701 

'.Phillips \ C a m m i m o n e r  12 T.C 216 (1949) 
1'397 F 2d 245 14th Clr 19681 
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annuallytothebeneficiariesandthe beneficiary's shareofthe corpus 
was payable when the beneficiary reached a certain age. The trus- 
tees named were either members of the donor's family or closely 
associated with the corporation, The trustees had the power tosellor 
reinvest the corpus, and to hold and invest in nonincome-producing 
property. The corporation had nwer  paid a dividend on the stock. 
The donor claimed a section 2503(b) exclusion only as to the income 
interest of the donated shares. 

The court held that the donor may use the actuarial tables in the 
Internal Revenue Regulations to determine the value of the income 
interest. The Internal Revenue Service had argued that the income 
interest had no ascertainable value and secton 2603(b) could not be 
applied The court responded: 

Contrary to the government's contention we think it 
unreasonably unrealistic to deny value to the present 
interest eolicededly possessed by the donees., , , Todeny to 
the taxpayers here the use of the tables is to treat. for tax 
purposes, the donated income interests as having no value 

I t  i s  important to note that it has not been suggested to us 
that the "income interest" was valueless. Rather the 
government concedes that a present ineoms interest [rather 
than a future interest] was injacf donated. The concession 
seems to us near jatal. The government entertains two 
inconsistent positions-on one hand conceding that valua- 
ble right was donated and on the other contendingthat for 
tax purposes the right IS valueless.20 

I t  seems the Internal Revenue Service acknowledged that a pres- 
ent interest had been passed to the beneficiaries. With this first. 
prong conceded, the court held that the income interest of the stack 
was not without some value and the donor could, absent extraordi- 
nary cireumstances. use the actuary tables promulgatred by Inter- 
nal Revenue Service to determine the value. 

Having learned a valuable lesson, the IRS, in Revenue Ruling 
69444,30 began considering gifts of nomncame-producing property 
to be gifts of future interest. In this case. the donor had crsated a 
trust for a grandchild beneficiary. The trust provided that ai1 of the 
income must be paid to the beneficiary and the trustees had liberal 

#mid 81 2 4 i  (emphasis added1 
"19969-1 C B 225 
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authority to invade the carpus far the benefit of the beneficiary. The 
trust  also gave the trustees power to invest in any type of property 
which mightresult inafuture increase inthevalueoftheyieldofthe 
trust. The IRS interpreted the trust language as indicating the 
donor's intention that for trustees invest to increase the value of the 
trust ,  rather than provide for increased current income to the benefi- 
C I B ~ ~ .  The Internal Re.enue Service ruled: 

Thus, the gift of the income interest does not create an 
unrestricted right to the income from property within the 
meaning of section 26, 2503-(b) of the regulations. 

The purchase of life insurance policies authorized by the 
indenture further indicates an intention that future 
rather than present interests be created for life insurance 
policies are generally purchased for future rather than 
immediate use and enjoyment. 

Accordingly. it i s  held that the gijt i n  trust on the terms 
and conditions stated does not qualify as B gift o j o  present  
interest under section 2603(b) of the Code Therefore. an 
annual exclusion may not be allowed in respect theret0.8~ 

Further.  the IRS stronglystated that itwauldnotfolloi~,thedecision 
in Rosen.32 

The matter was next litigated in Stark i. C'nited States. InStari:, 
taxpayers had made gifts of stock of a closely held corporation to 
three tmsts,  one for each of the taxpayers' three grandchildren. 
Each grandchild was to receive the net income of the trusts untilage 
thirty, when the grandchild couid terminate the trust and 
receive the corpus. The stock of the corporation had never been 
traded publicly and no dividends had been paid on the stock since 
1960, "The undisputed evidence Indicates,. . . that  there was little 
pissibility that any income would be forthcomingto the beneficiaries 
from the trusts in q ~ e s t i o n ' ' ~ ~  After having acknowledged that an 
i s w e  of present interest existed, the district court ignored the first 
"present Interest" prong by stating: "We may assume, without deeid- 
ing. that the gifts are notgiftsarenotgiftsafafutureinterest."3jThe 
court then decided that the income in t e rem had no ascertainable 

" I d  sf 226 (emphasis added) 
11 r i  
3G45 F Supp 1263 IW D Ma 1972) a,Yd p e r c u n u r  117 F 2d 131 18th Cir I m i  

den r d ,  i 1 4  D S 975 11913) 
8,477 F.2d a t  133 
ai345 F Supp 81 1264 IEmpharis added) 
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value. Further,  that  court specifically held that the actuarial tables 
could not be used to determine the value, because: 

[W]e think it obvious that the Congressdid not authorize the 
Commissioner, by the promulgation of a regulation. to 
eliminate on of the two requirements that the parties 
agree a taxpayer must establish in order to be eligible to 
ciaim 8 gift tax exclusion. We are convinced that Congress 
intended that if proof ofvaiueafaparticuiargift couldnot 
be made in regard to the gift of apresent,  as distinguished 
from a future, interest, all taxpayers so situated simly 
would not be able to claim an exclusion.36 

Yet, in In Estate o / I m a  the specific yield of the income 
interest was ignored by the Internal Revenue Service in favor of an 
application of an actuarial table showing less income than actually 
realized. The question now arises that if  theactuarial tables can only 
be used when the precisevalue can bedetermined by separatemesns 
and the separate means are preferred manner of proof. of what use 
are the actuarial tables. There is no definite answer to this question, 
although it seems the IRS in Rosen advanced the theory that the 
tables were only to be used to the benefit of the government. The 
court responded that: 

[i]t is a difference without adistinctionthatinIrmaGreen 
use of the tables beneiited the government and here their 
use benefits the taxpayers .... 
There is. of course, no justification far a double standard, 
Seutrai  principles forbid that the Commissioner be 
allowed toapplythe tableawheretadosapradueesgreater 
revenue and to refuse application where it does not .... 
"The United States is in business with enough different 
taxpayers so that the law of averages has ample opportun- 
ity to ivork."sa 

The district court in Stark concluded its reasoning by attempting 
to distinguish Rosen by using other cases to bolster its position, in 
both cases, without analyzing the relevant facts. 

On appeal. the Eighth Circuit failed to comment upon or note the 
Green district court's assumption of present interest in the income 
interest. In  so doing, the panel resched the factual conclusion that 

"Id st  1266 
"22 T C 728 11954) 
"397 F 2d at 248 (Quoting Gelb Y Cornrniriiancr. 298 F Pd 244 552 (2d C n  1962)) 
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underpinned the whole resolution of the case without Settinp forth 
the facts upon which it is based.*' The court stated: 

R o a m  1. Comm'r, 397 F.2d 246 (4th Cir. 1968). cited and 
relied upon by appellant. is distinguishable. The district 
court opinion recites the facts in detaii and demonstrates 
the correctness of the Government's position in this case. 
We, therefore. affirm on the basis of that opinion.'@ 

In Revenue Ruling 76-360.': the donors transferred stock into a 
trust far their children. The stock was rewired as a result of a 
merger which produced a stock transfer restriction agreement. The 
agreement restncted the transfer of the stack for two years. except 
for the creation of the trust if the trustee was similarily restricted. 
No dividends had been paid nor wereany expected in the foreeeeahle 
future. The Internal Revenue Serwce ruled that, Since no dividends 
have been declared or paid since the donors or  the donees had 
acquired their interests and Since none were anticipated, noannual 
exclusion ivai allowable with respect to an income interest in the 
transferred stock..2 There IS no indication of whether the income 
interest failed the present interest or ascertainable value prong. 

The problem was again addressed in Berrail i. Conim;ssioner.43 In 
Berrori, donors transferred stock in a closely heid corporation to 
trusts between 1962 and 1968 with the donor's children and grand 
children listed ai benefxiaries. No dividends had been paid on the 
stock from 19.57 to 1972. The stock was subject to an agreement 
restricting its ability to be transferred. The Tax Court assurnrned, 
without deciding, that the income interests were present interests.-: 
Thereafter, the court held that the income in t e rem had no ascertai- 
nable value because no dividends had been paid and there v a s  
restriction on converting the corpus into income-producing prop- 
erty. The court specifically refused to follow Rose,#. 

On appeal the Second Circuit. unlike the Eighth Circuit, recag- 
nized the failure of the Tax Court's to address the issue of present 
interest. but alluded to this failure onlv in a The Second 
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Circuit did not further delve into the present interest issue since it 
reached the same conclusion that such interest had an unascertaina- 
ble value. 

In the balance af the opinion, the court presented the best counter 
argument to the Fourth Circuit's stance in Rosen: 

Of course, & donor cannot ordinarily prove exactly how 
much an income interest will yield during the term of its 
experience. and the tables prescribed in Treas. Regs. 8 
25.2512-5 are an appropriate means of fixing a value for 
gift tax purposes in cases where they may reasonably be 
expected to provide a fair approximation of the typical 
yield generated. BUT the tables are not appropriate in the 
case of a nan-income-yielding investment, for in such a 
case one con predic t  with assurance thot the income gena?- 
oted u,ill be zero, and, therefore, that the actuarial tables 
nauld produce an obviously erroneous result. With 
respect to the trusts in question here, the history and 
business undertakings of the Simons Company. whose 
shares farmed the only trust assets, provided ample evi- 
dentiary support for the Tax Court's conclusion that the 
settlor of these trusts did not intend. nor was his closely- 
held corporation financially able, to pay any dividends in 
the foreseeable future as of the time each giftaf stock was 
made. Moreover, the restrictions imposed by the stock- 
holders' agreement made it impossible for the trustees 
freely to dispose of the stock and replace it with Income- 
producing assets. In  these circumstances, the use of act"- 
a n a l  tables failed m show that the income interests in 
question had any positive Yalue." 

The Barron and Rosen may be reconciled on their facts. In Rasen, 
the stack was publicly traded and there was no trust provision or 
agreement restricting the trustees' power to dispose of the original. 
In  Berzon, the stock was of a clo~elg held corporation, making value 
determination difficult and marketability of the stack less attrac. 
tive. and there was an agreement which made It impassible for the 
trustees to dispose of the original corpus. Further.  811 of the courts 
have sidestepped the present interest prong and proceeded directly 
to the ascertainablevalue prong. The Fourth Circuit inRosenhinted 
that, if the Internal Revenue Service had not conceded the income 
interest as a present interest. it might have decided differently. The 
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Second Circu,t in Berian also indicated that, had the Tax Court not 
assumed the income interest was a present interest, it would have 
ruled on that issue firstbeforedecidingthe ascertainable value issue. 
In this posture, it appears that the court would have held the income 
interests to be future interests.48 

VI. CONCLUSION 
If a person desires to create a trust and applysection2503(b) tothe 

gifts transferred to the trust. the proeprty to be trasnferred and the 
trust  provisions must be carefully drafted to insure that the income 
interest ~1.111 pass both prongs of the qualifying test under section 
2603(b). It IS recommended that a donor avoid using nonineome- 
producing property as the corpus in view of the results in Stark. 
Rosrn, and Brrzon. This IS particularly true because the courts have 
not addressed the issue of present interest and because Rosen 
appears to be an abberation where the court was influenced by a 
procedural error by the IRS in conceding a present interest. 

This article is a very brief overview of a complex and canfusing 
areaof tax law and is intended toalertthelocaljudgeadvocateofthe 
problems which exist in applying section 2503(b) to gifts in trust. 
Any advice to clients concerning gifts to trusts, anticipating the 
application of section 2503(b). should be rendered with utmost 
caution. 

W d  at  530 n 6 
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SECTION I11 

PROPERTY LAW 

THE IMPLIED WARRANTY OF 
HABITABILITY AND 

ITS EXTENSION TO SUBSEQUENT 
PURCHASERS 

OF REAL PROPERTY 

by Major Robert M. Fano* 

I. INTRODUCTION 
The doctrine of caveat emptor' has dominated sales of real prop. 

erty i n  the United States and England for most of the twentieth 
century. While caveat emptor usually has been associated with the 
sale of chattel, the principle has been applied equally to the sale of 
realty. The doctrine was premised on the supposed arm's length 
negotiation and equal bargaining position between vendor and pur. 
chaser. The assumption was that the purchaser had both the resour. 
ces and opportunity to gain information concerning the subject 
matter of the sale which were equal to those of the seller.2 Absent 
fraud or express warranty, the seller had no obligation with respect 
to the quality of the property or  its fitness for habitation. Caveat 
emptor's assumption of a sales transaction between equals may have 
been realistic in a stable, pre-industrial age. According to oneeorn- 
mentator, caveat emptor 

."Let the buyer beware " Blae!& Law Dletlonary 202 (6th ed 1979) 
%rby, Lpl the Srl i i r  Beuare Remedies for the Pvrchosr of a Defertlrr noma, 49 J. 
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did not adversely affect the typical buyer of a new house 
during the nineteenth century. In those days, after all, the 
home-owner-to-be was commonly in B middle-class fellow 
who purchased his own lot of land and then retained an 
architect to design a home for him. Once the plans were 
ready the landowner hired a contractor who built a house 
according to the plans. Quality control was assured 
because the buidier w ' a ~  paid in stages as he completed 
each pa r to f the  house to thesatisfactionofthearchitect.If 
the house did happen to collapse, the homeowner had a 
choice of lawsuits to recoup his losses: either the plans 
were defective. in  which case the architect had been negii. 
gent. or the building job had not been workmanlike. i n  
which case the contractor was liabie.3 

After World War 11. the housing industry underwent a revolution. 
It became common for the builder to sei1 the house and the land 
together in a "package deal." The former notion of the buiider as an 
artisan, amenable to supervision by the individuai who owned the 
homesite, was outmoded by the onslaught of heavy machinery and 
prefabricated development houses.' 

This  modern approach to home construction made greater pratec- 
tion far the buyer a necessity. Industrialization had bred speeializa- 
tion: specialization has bred a population of consumers increasingiy 
ignorant about matters outside their specialization and dependent 
on othera to supply the basic necessitie8.j No ionger could one assume 
the existence of a sophisticated purchaser with &bargaining position 
equal to that of the vendor. 4s a result of the inequities surrounding 
the continued application of the doctrine of caveatemptor to modern 
realty practices, the implied warranty of habitability was 
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11. THE IMPLIED WARRANTY OF 
HABITABILITY 

A catalyst for change derived from the evolving doctrine of 
implied warranties i n  the sale of personal property.' Today, the 
doctrine of caveat emptor has all but disappeared in the sale of 
pemonalty, largely because of the adoption of the Uniform Sales Act 
and its successor, the Uniform Commercial Code. The resulting 
distinction between r e d  and personalproperty, whichone comment- 
ator had labeled a "merely fortuitous byproduct of the separate 
historical development of legal thinking in the two areas,"n has been 
increasingly viewed as anomalous. The iranyaf this System was that 
the law "offer[edl greater protection to the purchaser of a seventy- 
nine cent dog leash than it [did] to the purchaser of a 40,000 dollar 
h ~ u s e . " ~  and that the buyer of a defective two-dollar fountain pen 
could"look'tothe1an taget him hismoneyback"butthepers0nwha 
spent his or her life's savings on a new home whose ceiling collapsed 
could not.10 

The implied warranty of habitability was first recognized in the 
English case of Miller L'. Cannon Hill Estates. Ltd." In 1931, Miller 
brought suit against the builder of his house for structural defects 
caused by faulty workmanship After addressing whether an 
express warranty existed, the court stated 

Indeed it Bema to me that it is a matter of very little 
moment whether there was or whether there was not an 
express warranty as to the condition of the material or the 
nature of the workmanship which should be used in this 
house, because I think that it is plain from the whaleofthe 
facts of the case that the law will imply a warranty that the 
house which was to be built by the defendants for the 
plaintiff should be a house which was habitable and fit for 
human beings to live in.12 

L C C .  B 2-311 (1978) (Implied Warranti  Merehanfabhty: Usage of Trade). 
)Haske11. The Casefar an Implied Warronty oiCh~olrtu tn Solea o/RroiPropeliy, 53 

Old. at 633. 
10Rabertr, ~ , i p r a  note 3 at 836-36 
1 [18311 2 K.B. 113 
>"Id at 120 

Gea L S 634 (19661 
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The holding in Mller.  however. u a s  limited to Its facts. Therefore. 
the implied i~,arrantswasappliedonlytaahousethatnaspurchased 
before or during its construction. A new house that was completed, 
but had not be occupied. did not fall within the implied warranty’s 
protection. 

The first reported case in the United States to break with the 
doctrine of caveat emptor was decided by a New York Supreme 
Court in  1956.13 Since it was not an appellate decision, the case had 
little precedential value and went largely unnoticed. One year later. 
the Ohio Court of Appeals decided Vandersehrier P. Aaron.la This 
case is often cited as the first application of the Millw rule in the 
United States Like his English counterpart, Vanderschrier had 
purchased the house nhileit  masunder constructian.Afterthe house 
was finished and Vanderschrier had moved in. the basement flooded 
w t h  sewage. Furniture was damaged and the house generally ren- 
dered unsanitary. The Ohio appellate court recognized an implied 
warranty of habitability, but declared Its continued adherence to 
caveat emptor when a completed home was invaired.lj 

Attheendofthel95Os. threeJurisdictionsintheUnitedStateshad 
recognized an implied warranty in the builder’s agreement to con- 
struct houses.:6 However. none of the states expressly applied it3 
reasoning to houses which were completed when purchased. 

During the 1960s. ten more jurisdictions rejected the doctrine af 
caveat emptor as regards real propertp.l. The major development 
during the decade was the expansion af implied warranties to pro- 
tect buyers of new houses that were completed when purchased 
Coiorado had adopted the narroner application to houses under 
construction in  196W but a year later, became the first state to 
expressly repudiate the doctrine of caveat emptor as applied to the 
sale of new houses.” In  Carpenter i. Donohoe, only four months after 
the purchase of a completed house, the walls began to crack and the 
foundation had to be shored with heavy timber to prevent the base- 

i L u t i  ,, Bwberny Huntington Inc 148 N Y d 2d 762 i sup  Cf Sarsau Counri  

“140 N E  2d 819 (Ohio A p p  19671 

“Washington Hoye Y Century B u i l d e n .  329 P 2d 17 (Wash 1968) 4 r  u l x  C B J ~ S  

‘.Shedd. The Iniplird Warranty ojXabitobdity Sew Imp1iiatior.r .vat A p p l i e a -  

1BGlman Y Smalenske 387 P2d 260 (Cola 19631 
”Carpenter 1 Danahoe 388 P 2d 399 icolo. 1964) 

19861 The hiehest couif  of New York IS the Court a i  Appeals 

at 821 

cited ~n notes 18, 14 supra 

fions. 8 Real Est L.J. 303, Table l(19801 

136 



LEI 



MILITARY LAIV REVIEW [VOL. 102 

1. A builder should be in business t o  construct buildings freeof 
latent defects 

2. The buyer cannot, by reasonable inspection or  examination. 
discern such defects. 

3. The buyer cannot normally rely on hisown judgment inauch 
matters. 

4. In view. af the circumstances and the relation of the parties. 
the buyer 1s deemed to hare relied on the builder. 

5 .  The builder 1s the only one who has or could hareknowledge 
of the manner in which the building was built.2: 

I n  contrast to the sale of chattel. where the implied warranty of 
merchantability attaches a t  sale by statute. the implied warranty of 
habitability in the sale of realty generally arises only by judicial 
construction. As a result. a great deal of uncertainty remains as to 
the definition and scope of the warranty. 

In  general. hawever. the implied warranty of habitability is 
intended to protect home buyers from losses when a latent defect in 
the construction af the house is discovered sometime after the buyer 
takes possession. The courts usually look for several elements before 
implying a warranty. The house or structure must be new and the 
purchaser must be theinitialoccupantorowner ofthestructure.The 
buildwvendor is ordinarils required To be a person regularly 
engaged in the businessafconstructionandsellingofhouses. Finally 
the builder will be liableanly for those defects of which the buyer was 
unaware and which could not hare been risible LO a reasonably 
prudent 

111. EXTENDING THE WARRANTY 
Although the implied warranty of habitability IS now well- 

ertabiished with respect to  ale^ of neu' homes. a controversy exists 
over extendinglegal protection toalargersegrnentofhausingconsu- 
mers, purchasers of previously-occupied homes. Indiana was the 
first  State to extend the implied warranty to subsequent purchasers. 
In Barnes, L.. .Wac Brown and C ~ r n p a n g , ~ ~  plaintiffa were the second 
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buyers of a four-year-old house built by defendants. After moving 
into the house, they discovered leakage and cracked walls in the 
basement. The repair cost$3,600. The trial court had dismissed their 
warranty suit against the builder for lack of privity of contract 
between the parties to the wi t .  The Indiana Supreme Court rein- 
stated it, Stating that the traditional requirement of privity between 
a builder-bendor and a purchaser was outmoded.ls As to the stand- 
ard ta be applied, the court wrote: 

This extension of liability is limited talatentdefects, not 
discoverable by a subsequent purchaser's reasonable 
inspection, manifesting themselves after the purchase. 
The standard to be applied in determining whether or not 
there has been a breach of warranty is one of reasonable- 
ness in light of surrounding circumstances. The age of a 
home. its maintenance, the use to which it has been PUT, 
are but a few factors entering into this factual determina- 
tion at tria1.29 

Wyoming was the second jurisdiction to extend a builder-vendor's 
implied warranty of habitability beyond the firstawner.aaPlaintiffs 
were the second purchasers of a two-year-old hause that had been 
custom built by the defendant. Within two months after moving in, 
plaintiffs became aware that the electrical wiring in the house was 
defective and dangerous. I t  was necesary that the house be rewired 
a t  acost ofalmost $4,000. Thecourtpointedoutthat"thepurposeofa 
warranty is to protectinnocentpurehasers and hold builders accoun- 
table for their work."sl In view of those objectives, the court found it  
incomprehensible to "artitrarily interpose a first buyer as an 
obstruction to someone equaily as deserving of recovery.. . , " 3 2  Since 
the builder a1way8 has available the defense that the defect was not 
attributable to it, intervening sales, standing alone. should not affect 
an end of an impiied warranty of habitability.22 The warranty 
eatendsforareasonablelengthoftimeand isiimited tolatentdefects 
which become manifest after the purchase.3' 

The SupremeCourtofSauthCarolinareachedthesameconclusion 
in Terlinde L.. iVeeiy,3s B 1980 case involving a four-year-old house 

* T d  st 620. 
Z'Id at 621 
'"loxleg Y. Laramie Builders, Inc, 600 P Pd 733 (Wyo 1979). 
"Id.  at 736 
8*Id 
"Id.  
*Id. 
"271 S E 2d 768 IS C 1980) 
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built for speculative sale bythedefendants Withinashort timeafter 
the second owners of the house took possession. the house evidenced 
additional substantial settlement of its foundation. Inspection by 
experts indicated that the house was built an fill dirt. Estimates to 
repair existing damage and remedy the c a u w  of the damage ranged 
from approximately $6,000 to $23,000. 

The court noted that common experience teaches that latent 
defects in houses often do not became manifest for a considerable 
period of time, possibly after the property has been transferred by 
teh original buyer to a subsequent unsuspecting purchaser.86 Furth. 
ermore, the ordinary buyer is unable to discoxser these hidden 
defects, particularly when elaborate furnishings obscure the struc- 
tural  integritpofthehouse.31Thefactthatthebuilder~asastranger 
to the plaintiffs did not negate the reality of the"h0ldmgout"ofthe 
builder's expertise and reliance that occurs in the market place.ae 
The court concluded that the implied warranty for latent defects 
extends to subsequent home purchasers for a reasonable length of 
time.39 

The most recent case extending warranty protection to subsequent 
purchasers is Guptan. RiiterHornes, Z ~ C . ~ ~ I ~  Gupta. plaintiffwas the 
second owner of a hause built by defendant. although the initial sale 
of the house had been only three months earlier. Shortly after his 
purchase, Gupta noticed cracksappearing inthe wall, driveway, and 
garage slab. Defendant made some minor repairs to the house. The- 
reafter. the cracks worsened and the defendant, after inspecting the 
home, refused to make further repairs. The Supreme Court ofTexas 
determined that "as between the budder and owner, it matters not 
whether there has been an intervening owner."i1 The court reasoned 
that"the effect of the latent defect on the subsequent owner i s ju s tm 
great as on the original buyer, and the builder is no more able to 
justify his improper work as to a subsequent owner thsn to the 
original buyer."'2 In extending the implied warrants protection to 
suhseouent ourchasers. the court noted that the warrantv covers . .  
latent defects not discoverable by a reasonablyprudent inspection of 
the building at the time of saleu 

"Id. 81 769 
8 - M  
"Id 
"Id 
10No C-1363 26 Tex Sup  Cr Jour. 223 (Feb 12, 19831 
* I d .  at  224 
'"Id 
18Id at 225 
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Currently, a total of eight states have extended the implied war- 
ranty of habitability to subsequent purehasers.44 Seven of the eight 
have done sosince 1979.65Although maiardevelapmntsintheareaof 
implied warranty have generally been initiated by thejudiciary, two 
state legislatures have enacted a statutory warranty that protects a 
used home purchaser.40 

Extending the implied warranty to subsequent buyers i s  also con- 
sistent with the Uniform Land Transactions Act,e' which was 
adopted by the National Conference of Commissioners on Uniform 
State Laws in August 1975. Section 2.312 of the Act provides that, 
notwithstanding any contrary agreement, the warranty of quality 
runs with the land. Although the Uniform Land Transactions Act 
has not yet been enacted in any state, a number of states currently 
have laws of varying scope and complexity dealing with home 
warranties. 

The building industry Itself, through the National Association of 
Home Builders, has promulgated a Home Owners Warranty Pro- 
gram, commonly known as HOW." Under this program, qualified 
builders, in essence, buy the purchaser a ten-year warranty and 
insurance package against faulty workmanship, defective mate- 
r id s .  and major construction defects. This policy costs two dollars 
per thousand of the sales price and i s  paid by the builder. Duringthe 
first  twoyears, the bui1dermakesanyneededrepairs.Theinsurance 
company will pay for the repair of defects for the next eightyears. If 
the builder fails ta meet itsabligatiansduringthefirst two years, the 
insurance company will perform them. Becuase HOW coverage is 
incorporated intothe buildingitself, thewarrantytransfers ta subse- 
quent purchasers upon sale of the house. Althoughthe program has 
not  yet been widely adopted, the Association"claims that theexpress 
warranty is goad for the builder, good for the consumer [and] good 
for b~siness." '~ 

"13 Uniform L a w  Annotated 516 (1980). 
"Note Home Owners Wamontv Piogram. An Initial Andusts 23 Stan L. Rev 367 

"hlcDanald Y. Mianecki. 398 A 2d 1259 IN J 1979) 
(1976) 
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IV. CONCLUSION 
The once universally accepted doctrine of caveat emptor has been 

replaced in the sale of new houses by the implied warrantyofhabita- 
bility. The movement toward adoption of the implied warranty has 
been remarkable. Moreover, while stili in its basic formulation 
stage, a growing minority of states have extended the implied war- 
ranty protection to subsequent purchasers. The public policies that 
supported creation of the implied warrantyof habitability in the sale 
of new homes apply with equal force to the sale of relatively new used 
hamea. Legislation appears to be the most desirable method of pra- 
viding protection to subsequent purchasers because it can more 
clearlydefine the boundaries of liability. In  the absence of a statutory 
response. the courts should not be reluctant to impose liability 
through an extention of the implied warranty. In  view of the rapid 
acceptance of the implied warranty of habitability to the sale of new 
homes, it is likely that extension of the warranty to subsequent 
purchasers will soon become the majority viewpoint. 
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RETALIATORY EVICTION 

by Major James A.  Hughes' 

A'ow, why am I so irritable and harsh about this whole 
proceeding? And gou're probably correct that I'm not as 
ktnd to you as I might be, because I don't want to listen to 
rats. Idan'twant tolisten toseepage ,  ldon'tu,anttolistento 
bugles, I don't want to hear about hot water, and Idon't went 
to hear about gerbage***You knou l t r g  to  be patient, butI 
do wish that-Now, i f  there's a holdowr situation where 
there's a notice to quit and surrender possession, then you 
hae en area for reprisal"4 have studied some "/this  styif 
and I resent bitterly Rutgers and Seton Hail and the other 
associations coming in with the same defenses day i n  and 
day out. 

Comments by Presiding Judge of 
Essex County, New Jersey. Dis- 
trict Court in response to law stu- 
dent representing an indigent 
client a t  a summary eviction pro- 
ceeding after raising the defense 
of retaliatory eviction. 

In Re Albano, 75 N.J.  509, 513 
(1978). 

Judge Adiocate GeneraYr Corps, United States Arm). Currentlg a i w n e d  as 
T r d  Attorney Contract Appeals Divibion, U.S. Army Legal Services Agency. 1983 fo 
present Formerly Trial Counsel. Office of the Sufi Judge Advocate. 82d Airborne 
Division Fort Bragg. For th  Carolina. 1919-82, Cammunicatians Officer. 1st Squad- 
mn 1st  Cavalry, Sehwabaeh. Federal Republicof Germany, 1974-7s Platoon Lender 
141st Slgnal Bntfahon. Ansbach. Federal RepublieofGermani 1973-74. J.D. Baston 
Unirersitg. 1919: B.S.. Pnited Stater Military Academy. 1972. Completed3lsrJudge 
Advocate Officer Graduate Course. 1982.83, Judge Advocate Officer Basic Course. 
1979: Signal Officer Bask Course. 1972. Author of Atlomey'e Far8 and E z p r ~ u r s  
Cndrrthr E~uolAc~rsstaJusflc~Aol.TheArmyLawyer.OeI.  1 9 8 3 , a t l .  Memberaf 
the bar of the stare af Neu Jersey. 
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I. INTRODUCTION 
In the late 1960s and early 1970s. a growing number of jurists, 

legai commentators. and public interest attorneys became aware of 
the problem of retaliatory eviction.: Tenants who demanded that 
landlards make their buildings safe and habitable, who reported 
safety code violations ta governmental authorities, or who met with 
and organized other tenants to improve their iiving conditions often 
found themselves defendants in summaryeviction proceedings. This 
practice is commonly referred to as retaliatory eviction.2 Landlords 
have also engaged in other retaliatory practices. They raised rents. 
gave month-to-month tenants notice to quit. refused to renew the 
leases, or allowed the conditions of their buildings to deteriorate. 
hoping to scare off those tenants who were perceived to be B threat. 

Public policy was being circumvented. Landiords were able to use 
legai process to punish and eliminate tenants who exercised their 
rights as citizens in reporting housing code violations or in demand- 
ing that minimum health and safety standards be met. This 
thwarted the policy in those states and municipalities that relied 
upon citizens to report violations of health and safety codes.3 Sum- 
mary eviction proceedings were initiated against tenants who met 
and organized with other tenants for the purpose of improving their 
iiving conditions. Whenever summary eviction proceedings were 
successfully invoked by a landlord in retaliation, there was an inher- 
ent conflict between the public policies embodied in the housing 
codes and the wmmsry  eviction process. Constitutional issues were 
also raised by retaliatory practices Commentators were particu. 
larly concerned with state action in the eviction process ivhen a 
tenant had exercised First  Amendment rights or rights 8s  a citizen 
to invoke the protection of government 

3 . 9 ~  R Blvrnbsrg & J Glow The Rights af Tenants. The Basic ACLU Guide 10 a 
Tenant's Rights 8087 (1979) 

sFor example the Pannrylrama lepiilarure hm esrabhshed B atalewide hotline for 
re poi fin^ eondirionr r h i e h  ieopardine public health or safety P a ,  Stat Ann tlf 36 
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This article will focus on the issue of retaliatory practices by 
landlords with particular emphasis on retaliatory eviction. Develop- 
ments both in case law and in protective statute8 will be discussed. 
Future trends in this area will also be noted. Appendices A and B 
contain a current survey af state statues dealing with retaliatory 
eviction and retaliawry practices by landlords. 

11. THE LANDLORD-TENANT RELATIONSHIP 
The legal system of every civilized nation has recognized the 

landlord-tenant relationship. Roman Juristic sources reveal a com- 
plex body of landlord-tenant law that developed through the Justini- 
anc and Byzantine e r m S  In American jurisprudence, legal 
relationships between landlord and tenant are dominated by com- 
man law property concepts borrowed from England. Justice Holmes 
once said: "The law as to leases is not a matter of logic in YBSUO; i t  is B 
matter of history that has not forgotten Lord Coke."b As the law of 
property developed in individual states, progressive legislatures 
found common law inadequate for the needs of its citizens. The 
common law of property was gradually supplemented by various 
statutes. In almost every state, there i s  astatutorysummaryeviction 
procedure.' This statutory mechanism allows thelandlord torecover 
possession of leased premises in cases specified by statute.8 The 
proceedings are passessory in nature and usually involve only the 
right to possess.' Typically, statutes permit a landlord to recover 
possession when a tenant illegally holds over, fails to pay rent or 
taxes, or uses the property for Some unlawfulpurpose.1oTheproceed- 
ing provides only minimal due process. Notice and an opportunity to 
appear a t  the proceeding are the usual limits.11 Generally, an appeal 
to a eaurt of general jurisdiction is permitted. 

There is nothing inherently evil about summary eviction proceed- 
ings. They serveaualid public purpose; the statutesfacilitate thefair  
use and availability of rental property far the community. Landlords 
oughtto have afarumwhere theyeanvindicatetheir propertyrights 
without undue delay and incurring excessive legal costs.12 Imposing 

,man landlord tenant Isw, m e  B Fner, Landlords 

l'Id. SI 3768. 
"Id st 8 732. 
1*S~e generally, R Posner Eeonomle A n a l ~ r l s  of Law 5 13.4 l2d ed. 1977) 

146 



MILITARY L.4W REVIEW [VOL. 102 

excessire burdens on landlords in the name of public policy can hare 
the result it has had in New York City where the Mayor has became 
the landlord for thousands of abandoned properties. 

The summary eviction process. however, has z1wa.y~ had the paten- 
t i 4  for abuse. In  the recent past. courts had never questioned a 
landlord's motive for evicting a tenant. An in the common i a y  B 

landlord could terminate a tenancy at will for any reason or far no 
reason a t  ail.'$ All the landlord needed to prove was that the tenant 
had been given the prescribed notice to qui t .L4 The relevant inquiry 
was whether the court's jurisdiction under I t s  enabling statute had 
been properly invoked. In  most cases, this amounted to the question 
of whether the tenant was in arrears in rentor was ~llegally holding 
over. Since most enabling statutes did not proride for affirmative 
defenses. a tenant could not successfully raise the defense of retalia- 
tory eviction 

111. RETALIATORY EVICTION AS A 
COMMON LAW AND A CONSTITUTIONAL ~~~~~ 

DEFENSE 
By 1968. only a handful of states had mated statutes protecting 

tenants from retaliatory eviction.151t would he four years before the 
Sational Conference on Uniform State Laws adopted the Uniform 
Residential Landlord and Tenant Act.1eItwasin thissetting thatthe 
landmark case of EdLords  L .  Habib was deciced."Yvonne Edwards 
heid a month-to-month tenancy in housing property belonging to 
Kathan Habib. Edwards complained to a government inspector of 
Sanitary code violations. A subsequent inspection resulted in the 
discovery of more than forty code violations. Habib then gave 
Edwards 30 day8 notice to vacate and obtained a default judgement 
for possessionofthe premises."ThiswaalatersetasideandEdward~ 
was allowed to raise the defense of retaliatory eviction At the time, 
only two statutes applied to the case; one required thirty days notice 
to terminate a month.ta-month tenancy,le the other provided for 

'At eomman la \ \ .  month-to-month tenancies could be terminated 4 t h  thirty day8 
noLlee Most 1f8fes have continued this requirement 50 .4m d u r  Zd Landlord a n d  
Tennot 8 1207 (19701. 

' i F o r a d m u a ~ ! o n o f  fhedeveloprnenrofthe common la% ~n the areaafevictions bee 
Comment Rrtol~atorri E~iclions R r i i r s  o n d  Rr.fom. 1 N Y U L J  85-87 (19261 

"McElhaney. mpia  note 1 8t 198 
1~LUniform Residential Landlord and Tenant Act. 3 6 101 (Sa tma1  Canterenee a t  

l.397 F 2d 687 ID C Clr 1968) ea,f denied. 393 U S 1016 (19691 
'8397 F 2d 8t 687-88 
l'lfi D C Code 8902 11967) 

Cammiisloners on Cniform State Laui 1973) [heremsftar cited B I  LTRLATAI 
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summary ejectment when a tenant held over after the notice period.20 

Edwards argued retaiiatory eviction on  three grounds. First, she 
claimed that her eviction violated the First  Amendment because it 
interfered with her right to complain of poor sanitary conditions ta 
governmental authorities. Since Habib was a private citizen, 
Edwards argued that the summary eviction proceeding by itself 
constituted state action i n  the abridgement of her First Amendment 
rights. Second, Edwards urged that her eviction violated her consti- 
tutionally protected right to petition the government and report 
violations of the law, a right inherent in the Constitution, but separ- 
ate from the First Amendment. Finally, Edwards asserted that 
public policy prohibited her eviction i n  retaliation for reporting 
violations of the sanitary code. 

In B carefully reasoned opinion by Judge Wright, the United 
States Court of Appeals for the District af Columbia Circuit appiied 
two separate techniques of statutory construction to decide the case. 
"judicial interpretation to effectuate important public policy and the 
ascertainment of legislative The court reasoned that allow 
ing retaliatory evictions would defeat the congressional intent 
expressed in the housing and sanitary codes and would circumvent 
the public policy of upgreading the quality of housing in the District 
of Columbia.22 In effect, the court ruled that, if the primary reason 
for seeking an eviction is revenge, the summary forum does not have 
the authority to order eviction. The court addressed the constitu- 
tional issues without deciding them. The court suggested that there 
might be state action where summary eviction proceedings were 
initiated after a tenant engaged in First  Amendment activity. The 
court also suggested that there was an inherent constitutional right 
to petition the government and report violations of the la\1.?3 

One year later, the U.S. District Court for the Southern Districtof 
New York. in Hoseu C. Club Van Cartlend, held that "the 14th 
Amendment prohibits a stale court from evicting a tenant when the 
overriding reason is retaliation against the tenant for an exercise of 
his constitutional rights."2' Hosey was a week-to-week tenant who 

*,Id. ~f 4 910 
"Dmriopminls ~n the Lar. Landlord and T~norit-Eiielion-Psblzc Polwy and 

Cargrraszonol Pwpasr lo Ensure Decent €ious?np Cnndzhons R e w r e  Cmstlrietion o/ 
Su~nmary Eniefion Jtalufi to Prohibll Eu?ction In Ri to i ia tm For Tmant'a Rrpaita a/ 
Housing Code Vzalaizoss tu Authorihei 82 Harv. L. Rev 932 (1969) 
31397 F.2d at 700-01. 
V d .  st 690-98 
*'Hoses \, Club Van Cortland. 288 F SVPP 601, 506 (S D N.Y 1968). 
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has resided in the Ciub Van Cortland for over tw-o years. He encour- 
aged other tenants to file complaints with the landiord and with city 
officials. The day after he held a meeting for tenants in his room. he 
was given notice that his room wad being reserved for someone else 
the following week. presumably someone less troublesome. This was 
the first  case to decide the issue af retaliatory eviction on constitu- 
tional grounds. 

While new case law was developing in the federal system. a 
number of state courts approached the problem of retaliatory ewe- 
tion. Initially. thestate courts treated retaliatoryevietion solelyas an 
equitable defense. The published opinions expressed concern as t o  
whether an equitable defense could be raised as a matter of proce- 
dure in a summary eviction proceeding. A S e w  York court recog- 
nized retaliatory eviction as an equitable defense in Portnor i .  H i P j  
and held it could be raised in a summary proceeding. In Wiikins i. 
Tebbetsm. A Florida court in dictum suggested that equitable 
defenses could be raised in answer to a complaint for unlawful 
detainer. The court, however, never decided the issue. I t  dismissed 
the complaint after refusing t o  take judicial notice of a municipal 
housing code. 

An inherent problem with retaliatory motive as an equitable 
defense is that the court will scrutinize the conduct a i  the tenant. 
Before a tenant can seek reiief he 01 she must have ''clean hands". In 
Portnoy. the tenant had engaged in a "rent  strike" and the court 
refused to grant equitable relief.2' 

After Edwards 5 .  Habib was decided, state courts began deciding 
retaliatory evictmn cases on public policy grounds. In Alexander 
Hamilton Saszngs and Loan A s s h  P .  Whaley. a K e n  Jersey court 
held that a landlord was not entitled to evict a tenant because he 

' signed a petition requesting City officials to inspect his building. The 
court reasoned that eviction would be repugnant to public policy.*e 

The California Supreme Court addressed retaliatory actions in 
Schueiger C. Superior Coart of Alameda.Qn Schweiger, a month-to- 
month tenant, demanded that his landlord make Several repairs that 

19591. 
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were required by the California Civil Code. The landlord responded 
by raising Schweiger's rent by 16 percent. Schweiger con- 
tinued to pay the original rent, less a deduction far the COStS of 
repairs, which he made after the landlord faded to respond. The 
landlord made a demand for the additional rent and commenced an 
action in unlawful detainer. Citing Edwcrds, the California 
Supreme Court held that retaliatory motive could be raised as B 

defense to an eviction proceeding. The court went beyond Edwards 
by looking to the cause of the rent increase and by granting relief 
where a court of equity would not.3o 

Two other state cases worthy of note are Clore F. Fried~tan3~ and 
Dickhut c. .V~'orton.~~ In Clore, the Illmais Supreme Court, citing B 
state statute, recognized retaliatory eviction as a defense to forcible 
entry and detainer. A group fo tenants had begun paying rent to the 
Peoria Director of the Department of Environmental Development 
when the landlord failed to correct building codeviolations. Under a 
presumption contained in the Peoria Housing Code. any eviction 
proceeding within six months of the tenant's reporting of a housing 
code violation was deemed retaliatory, provided the tenant's rent 
was not more than thirty days delinquent. Clore did not, however, 
expand existing case law because i t  relied on the Peoria Housing 
Code for the presumption of retaliatim3* In Diekhut, the Wisconsin 
Supreme Court held that a month-to-month tenant who reported 
housing code violations to the enforcement authorities could raise 
retaliatory eviction as a defense when the landlord sought to termi. 
nate his tenancy. However, the court also held that the tenant would 
have to show that a condition existed which violated the housing 
code, that the landlord knew the tenant reported the ocndition. and 
that the landlord sought to terminate the tenancy solely for the 
purpose of retaliation. 

After these decisions were rendered, the IegislaturesoiCaIifornia, 
New York, New Jersey, and Wisconsin passed comprehensive sta- 
t u t e  which address retaliatory action bv a landlord. Florida and 
Illinois have not." 

8~0ne of the early legal c n t m  of retaliatory erierion _BQ hlyron Moskoritr. One of 
the attorneys reprerentmp petitioner Sehweiger (tenant) before the California 
Supreme Court, ha wroteRataiiatory Enation-A NcmDoctnnetn Caltlornra 46 Cal. 
st n 1 99 1,971, I. I.". _" ~ ...., 

"Clore Y .  Friedmnn. 219 N E .  2d 18 (Ill. 1974) 
'SDickhut 7 Norton. 173 S W 2d 297 (Wir 1970). 
*%re Note, Retaliatory Enc l i on  The L'msoiced Problem-Clore u Fmdmon. 25 De 

&For B iurnmary of provisians and statute citation 80s Appendices A and B 
Paul L. Rev. 522 

149 





19831 RETALIATORY EVICTION 

was also generaily agreed that the tenant should not only be pro- 
tected from retaliatory eviction, but that he or she should also be 
protected from retaliatory rent increases. reduction in services by 
the landlord, and a landlord’s refusal to renew a leme or continue a 
tenancy a t  will. 

From the landlord‘s perspective. there was concern that the 
tenants would use these defenses as a method of avoiding rental 
payments. With the widespread adoption of rent control l a w  in 
urban areas, landlards were concerned with the legal costs asso- 
ciated with the proposed legislation and Bith the economic costs of 
holdover tenants.3g Increased property taxes and limits on rent 
increases often left landlords in a difficult financial position. 

After the adoption of the Uniform Landlord and Tenant Relations 
Act (URLATA). twenty-seven states either modified existing sta- 
t u t e ~  or enacted new statutes which adopted substantial portions of 
the Act. These states protect tenants from retaliation where the 
tenant has reported a housing code violation to a government 
agency.40 In addition. Pennsylvania protects tenants who report a 
reduction or termination of essential utilities.“ Twentyfive states 
protect tenants who report these conditions to their landlord. Only 
nineteen states give protection to tenants who organize or join 
tenants’ organizations. Seventeen states award attorneys’ fees or 
some farm of damages. Fifteen states have created statutory pre- 
sumptions. Typically. if a tenant proves that he or she has reported a 
code violation or has participated in a tenants’organization prior to 
initiation of the summary proceeding by the landlord, the burden of 
proof shifts to the landlord. The landlord must show some legitimate 
reason f a r  the attempted ouster. This presumption lasts for a period 
of three to twelve months. Most states also require the tenant to show 
that rent isnotinarrearsatthetimethe tenanthad received noticeto 
quit.4z 

A few states have provisions not contemplated by the Commissian- 
ers of the URLATA. California only allows its tenants to invoke the 
provisions of its retaliatory eviction statute once in a twelve-manth 
period. Several states extend the protection to include retaliatory 
refusal to renew a lease. Most of the fifteen states with a statutory 
presumption prohibit retaliatory termination of a month-ta-month 

W r r  dssenring opinian by Judge Hansen in Dickhut v Xorfon 173 21 W’ 2d 297. 

‘OAppendices A and B. 
“See note 3 mpra 
‘*Appendices h a n d  B 

302-0s IWn 1970) (Hanren J ,  dissenting). 
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tenancy during the presumption period. Four states also protect 
tenants from any material alteration of the lease.43 

Of the fifty states, New York and Massachusetts provide tenants 
with the greatest degree of protection from retaliatory practices. 
California, Connecticut, Iowa, Xentucky, Michigan, Montana. New 
Hampshire, Ohio, and Washington rank i n  the next tier of states by 
offering substantial protection." 

V. CONCLUSIONS 
The defense of retaliatory eviction is now well established in 

American jurisprudence. Most retaliatory conduct by a landlord 
involving the legal process is closely scrutinized. While only twenty- 
nine states have recognized the defense in statutes or published 
opinions, no  state has rejected the defense since Edtoards u. Hebib 
was decided in 1968. Whether one considers this a trend or settled 
law, the result id the same. Retaliatory eviction or retaliatory con. 
duct by a landlord will not be tolerated by our legal system. 

APPENDIX A 

State Statutes Addresring Retaliatory Eriction'j 

CL = Complaint to Landlord 
CG = Complaint to Government Agency 
JTO =Joining Tenant Organization 
PRE =Protection from Retaliatory Eviction 
PRI =Protection from Rent Increases 
PSD =Protection from Service Decreases 
PAL =Protection from Alteration of Lease 
AF =Attorney Fees Awarded if Tenant Prevails 
(xx) = Statutory Period of Presumption (months) 
MISC =Other Provisions 

"Id 
'aid 
*jStafutorg inlormation ~n Appendices A and B is current through Snnuarg 1983 

Format far chart adapted from Comment, Relaiiatora Eva! on The i-nsal i id  Piob 
knj. 25 De Paul L Rei.  522. 532 (1972) 
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State CL CG JTO PRE PRI PSD PAL AFA (xx) MISC 
Alaska Y x Y Y x x x 

Cal X X X Y X X  x 6 a b  
Con" x x x x x x 6 

Del x x  x x x  3 c  

Hauan Y x x x x  x 
Ill 

Iowa Y x x x x x x 12 

12 . . KY. x x x x x x  

Maine x x x x 6 
. . . . . . . . . . . . . . .  . . . . .  

Mass. x x x x x x x x 6 d  

hld. X Y X Y X X  x 
. . . . . . . . . . . . . . . . . . . . . .  

Mich. x x x x x x 3 
. . . . . . .  

Minn x x x 3 

Mont x x x x x x x 6  
Neb x x x x x x  

Nev x x x x x x  e f  
N.H. x x x x x X 3 E  

N J  x x x x x  X h 
N M  x x x x x  X 

N.Y. x x x x x x x x 6 i  

Ohio x x x Y x x 
. . . .  . . . .  

X . .  . . . . . . .  
R.I. x x  Y j 
Tenn. x X x k 
Texas x x x x x  6 1  

. . . . . . . . . . . . . . . . .  

. . .  . . . . . .  

Va X X X X Y X  x 

Wash. x x x x x x x 3  

WE X Y  X X Y  rn 
URLATA x x x x x x x 12 n 
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a. (Cal.) Tenant entitled to punitive damages for each retaliatory 
act. 

b. (Cal.) Tenant mas  invoke provisions of act only once in a twelve 
month period. 

c. (Conn.) If actual ouster occurs. tenant map ~ e c o v e r  the greater of 
three months' rent or treble actual damages. 

d. (Mass.) Tenant entitled to punitive damages, the greater of actual 
damages or one month's rent. 

e. (Nev.] Tenant is also protected against a retaliatory refusal to 
renew a tenancy. 

f. (Nei..) Tenant entitled ta actual damages 

g. (S.H.)  Tenant entitled ta the greater of $25 per d a r  or double 
actual damages for landlord's termination ofessential servicesor for 
denial of access to property. 

h .  (X.J.) There is a rebuttable presumption of retaliatory motwe 
whenever a landlord files a noticetosuitor altersthe termsofalease 
after a tenant has complained to the landlord, B government agency 
or has participated in a tenants' organization The Statute does not 
specify a time limit for the presumption. 

i. (N.Y.)  Tenant is also protected against a retaliatory refusal to 
renew lease for a period of one year from normal termination of 
tenancy. 

j iR I JTenantia pratectedagainrtretaliator?eriction for anrother 
justified lauful  act. 

k. (Tenn.) Statute does not specificail) mention retaliator? eiiction 
but does prohibit unlan ful ouster or exclusion. 

I .  iTex.1 Limited to conditions which materially affect the phsrical 
health or safety of tenant. A chronic comlilamt without good Cause 
would not be protected by statute 

m.  ( K l s  1 Tenant LS protected against a retaliatory refusal TO renew 
lease. 
n .  Umform Residential Landlord and Tenant Act (URLATAJ. 
Tenant entitled to punitire damages. the greater of three months 
rent or treble actual damaees. 
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APPENDIX B 

Retaliatory Eviction Statutes 

Alaska Stat set 34.03.310 (1962 & Supp. 19821 
Cal. Civil Code sees 1940-1949 (West 1954 & Supp. 1982) 
C a m  Gen. Stat Ann secs. 47a-20. -33 (West 19781 
Del Code Ann. tit 26, SIC. 5616 (19761 
Hawaii Rey. Stat. set 521-74 (1976 & Supp. 1981) 
Ill Ann. Stat. eh 80, set. 71 (Smith-Hurd 19661 
Iowa Code Ann see. 662A.36 (West 1960 & Supp. 19821 
Ky Re5. Stat. Ann see. 383.705 (1972 & Supp. 1982) 
Me. Rev. Star. Ann tit. 14, sec. 6001 (1980 & Supp. 1982) 
Md Real Prop Code Ann. see. 8-208.1 (1914) 
Maas. Gen. Laws Ann. ch. 186, set 18 (1971 & Supp 19821 
Mich Cornp. Laws Ann see. 600.5720 (1968 & Supp 19821 
>%inn. Scat. Ann. s e t  566 03 (1947 8: Supp. 1983) 
Mont. Code Ann. sees 70-24-431. -442 (19811 
Neb. Rev. Stat. sec. 76-1439 (1973 & Supp. 1981) 
Nev Rev. Stat. sew ll8A.350, - 610 (1979) 
N.H Rev. Stat. Ann s e w  640.13.a to 13-b, 640-A4 (1974 & Supp. 1981) 
N M Stat. Ann. s e c ~ .  47-8-29, -39 (1982) 

.J. Stat. Ann. 3ecs. 2A 42-10.10 to -10.12 (Rest  1952 & Supp. 1983) 

.Y Real Prop. Law sees. 223-b, 234 (McKinney 1968 & Supp 1982) 
3 . C .  Gen. Stat sets. 47-37.1(a] to -37.2(b) (1982) 
Ohio Rev. Code Ann. sec. 5321.02 (Page 1981) 
R.I.  Gen. Laws see. 34-20-10 (1970) 
Tenn. Code Ann. sec. 66-28-501 to -61 (1932) 
Va. Code aec. 65-248 25, -248.26. -248.39 (1981 & Supp. 1982) 
Wash. Rei. Code Ann sees. 59.18240 to .18.260 (1961 & Supp. 1982) 
Ris. Stat. Ann. sec. 704.17 (1981 & Supp 1982) 
Uniform Residential Landlord and Tenant Aetsee. 5.101(Prapased Official 

Draft 19i2) 

APPENDIX C 
Uniform Residential Landlord and Tenant Act 

ARTICLE V 
Retaliatory Conduct 

SECTIOK 5,101 Retaliatory Conduct Prohibited 

fa) Except as provided in this section, alandlard may not retaliate 
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by increasing rent or decreasing Services or by bringing or threaten- 
~ n g  to bring an action far possession after: 

(1) the tenant has complained to a governmental sgency 
charged with responsibility for enforcement of a building 
or housing code of a violatian applicable to the premises 
materially affecting health and safety; or 

(2)  the tenant has complained to the landlord of aviolation 
under Section 2.104: or 

(3) the tenant has organized or become a member of a 
tenant's union or  Similar organization. 

(b) If the landlord acts in violatian of subsection (a), the tenant i s  
entitled to the remedies provided in Section 4.107 and has B defense 
in any retalistars action against him for possession. In anaction by or 
against the tenant. evidenceofa complaint within[l]yearbefarethe 
alleged act of retaliation creates a presumption that the landlord's 
conduct was in retaliation. The presumption does not arise if the 
tenant made the complaint after noticeofapraposedrentincreaseor 
diminution of services. "Presumption" means that the trier of fact 
must find the existence of the fact presumed unless and until evi- 
dence is introduced which wauid support a finding of its non- 
existence. 

(c) Notwithstanding subsections la) and (b), a landlord may bring 
an action for possession if 

(1) ther iolat ianaf theappi icabie  buildingar housingcade 
was caused primarily by lack af reasonable care by the 
tenant, a member af his family, or any ather person on the 
premises with his consent; or 

(2) the tenant is in default in rent; or 

(3) complmnce with applicable building or  hausing code 
requires alteration. remodeling. or demolition which 
would effectively deprive the tenant of the use of the dwei- 
ling unit. 

(d) The maintenance of an action under subsection (c)  does not 
release the landlord from liability under Section 4.101(b). 
[If the tenant prevails, Section 4.107 cited above provides for attor- 
ney's fees and the greater of treble actual damages or  three months 
rent.1 
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SECTION IV 

SOLDIERS' AND SAILORS' CIVIL RELIEF ACT 

TOLLING OF STATUTES OF LIMITATIONS 
UNDER SECTION 205 OF THE 

SOLDIERS AND SAILORS' CIVIL RELIEF ACT 

by Major Thomas R. Folk* 

I. INTRODUCTION 
Consider the foliowing two hypotheticals: 

1. Colonel Smith is a career Army officer u,ho retired in 1988. In 
1952, u,h~le stationed at Fort Belcoir. Virginia. but ojf-duty, he negli- 
gentlg injured John Jones, a etcilian. Throughout his career, Colonel 
Smith spent twenty years  at Fort Belmir. In 1983. Jones sues Colonel 
Smzth zn Vi'irginia state court for the 1951 injury Colonel Smith's 
mtlztary sewice  had no adverse effect on Jones'ability to jile suit soon 
after the incident. Would Janea'suit be barred by Virginia's statute oj 
limitations jor personal injmyi actions?' 

2. Assume that in 2952.  before Colonel Smith cntered the military, a 
federal qi f ieml  acting within the seopeofhisdvtzesneglrgentlyzjured 
him. Colonel Smith's militorg sewice had no efjeeet onhis abdttyto file 
a clotmjoior his injuries. Ifin 1989 Colonel Smithmakes aelaimuader 
the Federal Tort Claims Act.2 may the government reject rt  a8 
~ ~ t i m e i y ? 3  

* Judge Advocate GeneraYs Corps UnitedStafes Arm? Currentlyarmgnedto the 
Litigation Division. Office af The Judge Advocate General, U S  Army. 1983 to 
present Formerly Asnstant fa the General Counsel of the Army, 1980.82. Trial 
Counsel, Offieer.in-Charp.e, Giewen Legal Center, 3d Armored Dwisian. 1978.80: 
Infantry Platoonlaader .  4th Batfaimn.6thInfsntry Berlin Brigade. 1973-75 Dxtin-  
gvished Gradute. 31st Judge Advocate Officer Graduate Courie, 1982.83 D m t m  
gwshed Graduate. 87th Judge Advocate Officer Basic Course 1978: Completed 
Infantry Officer Basic Course, 1972. J D ,  Univeraltv of V r g m a .  1978. B S ,  United 
States Military Academy. 1972 Author of Uziilory Approranre Regdiremenis ond 
F ~ r e  Eirrczse d l c l r y i o n ,  98 Mil L. Rev. 53 (1982): L'se o/ Compelled Trslrmonv m 
Milriaw Administratiis Proceedings, The Army Leu yer. Aur 1983 at  1. Member of 
the bar of the Commonwealth of Virginia. 

1Va Code $ 8 01-243 (1960) (two year ststute of limitations) 
*28 E S C 3s 2671-80 (19761 
sunder  the Federal Tart Claims Act. a tort elaim against the United States is 

forever barred unless preienfed ~n writing ta the appropriate federal agency uithin 
two years of I ~ P  B C C ~ Y ~ ~  28 U S C 8 2401(b) (19161 
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Common sense dictates rejection of both of these claims as stale. 
Yet the prevailing interpretation' of section 206 of the Soldiers'and 
Sailors' Civil Relief Act of 19405requires tolling limitations periods 
for civil proceedings such as these during any period of military 
service. Under this interpretation, section 206 requires acceptance 
of both of these claims as timely. 

The purpose of this articie is to evaluate the prevailing interpreta. 
tion of section 205 in t e r m  of its consistency with congressional 
intent and with the policies the section should promote. In  doingthis, 
the article will also examine alternative approaches that courts hare 
taken in applying section 205 and potential problems that automatic 
application of the section poses for military administrative 
proceedings 

11. THE STATUTORY PROVISION AND 
CONGRESSIONAL INTENT 

Section 205 provides ~n part: 

The period of military service shaii not be included in 
computing any period now or hereafter ta be limited by 
any iaiu, regulation, or order for the bringingof any action 
or proceeding in any court, board, bureau. commission, 
department, or other agency of government by or  against 
any person in military service or by or against his heirs, 
executors, administrators. or assigns. whether such cause 
of actortherightor privilege toinstitutesuchactionor the 
right or privilege t o  institute such action or proceeding 
shall hare accrued prior to or during the period of such 
service. ,  , , e  

Basically. this provision tolls any limitations periods, including 
those for administrative proceedings, during a person's term af mil. 
itary service. The section's tolling provision app l i e~ to  action8 brought 
by or against a service member or former service member.'Because 

'See I d .  (iibi or againsf any p e i ~ u n  ~n milltar) ~ e i v i e e  ' i  See also 65 Cong RBC 7788 
11918) (statement6 of Rep Feis and Rep Webb): DA Pam 21-166 81 3-10 Bagley 
6, i 'pm note 4: A n n a t ,  36 A.L R Fed 420 448.50 (19781 
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of the section's abroad, mandatory language and lack of any qualifi- 
cation on its applicability. mast courts and commentators view its 
tolling provision as nondiscretionary.5 Thus, most courts have not 
required the same showing of materiai effect by military service on 
the ability to conduct proceedings as required for other relief provi. 
sions of the Act.* 

Yet, this prevailing interpretation is contrary to congressional 
intent. As the following examination of the Act's legislative history 
will indicate, Congress never envisioned that section 205 would toll 
limitations periods far prolonged periods of time when military 
sewice does not interfere with the ability to prosecute claims. 

The present Act i s  based an the Soldiers' and Sailors' Civil Relief 
Act of 1918,Lo which in turn resulted from experience during the 
American Civil War." During the Civil War, almost every state 
enacted a law placing a moratorium on civil actions agaimt service 
members.l2 Some af these stay laws limited their protection to while 
"in service and absent from the county"1J or "during absence from 
this state and while engaged in military and naval service."" Others 
were broader. applying while"in service:"1s however, allended after 
discharge from the service or shortly after the end of the w~r.16 

In  1917, the War Department presented to Congress a legislative 
package intended to narrow and more carefully tailor the Civil War 
stay laws:' Congress enacted this package as the Soldiers' and Sai- 
lors' Civii Relief Actof 1918. The package included thedirectprede- 
cessor of section 206, a provisiantoliingstatutesoflimitations during 
periods of military service." 

'See DA Pam 27-166, para 3-10: Bagley, e u v o  note 4 Annot,  36 A.L R. Fed 420. 
435-36 (19781 

Bid 0therproviaionsoftheAet.suehasSOU S C App §521(1976), pmvidofarstsgs 
of proeeedines when military t e r v i ~ s  materially affects theii canduet 

.OAct of Mar 8. 1918, eh 20, 40 Stat 440 11918). 
,lSeiHear~n~sond.Mi-ondaBeiariIheSubcmnm. o j t k  Comnr. onlheJttdieiary. 

C*%ted Stale8 Senate, on S.2855 and H.R 6361, 66th Cong. 1st and 2d Sew (19181 
(hereinafter cited as 1517-1918 Hiarmpa]. 

I'Sre ?d st 65.70 Coneress all0 enacted a tolling pmvman  ta deal with the problem 
of inability to serve persons with pmeess during the Civil War due to the war's 
interrvprion af ivdiciai proceedings. See Act of June 11, 1864, ch 118. 13 Stat 123 
, , n e " >  ,lDyl, 

1*1917-19JE Heamnos. s u p n  note 11, a t  59 (Kentucky stay law1 
"Id.  at  6 5  (Con"ect,cut stay law). 
IlId. 8t 55-70 
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Four aspectsof the 1918 Act'slegislativehistarpmakeItciearthat 
Congress intended that Act's toliing provision to be a limited reiief 
measure tailored specifically to the problems created for conscripts 
Sent overseas to fight. First ,  the tolling provision copied the aspect of 
the Civil War stay laws which made the Act of limited duration.:e 
Second. War Department representations and congressional debates 
stressed that the 1918 Act's provisions were mure narrowly tailored 
than the Civil War stay iawsg0and essentially gave authority to the 
courts tadeai flexibiy with the problemscreated bythedraftandthe 
war.21 Third. in the Act itself and in all discussion of it, the one 
predominant theme was that the legislation was to protect soldiers 
and sailors while absent for duty in the war.22 Fourth, bath Congress 
and the War Department indicated that they wanted the Act to end 
after the war so "that the advantages of the act shall not perchance 
run indefinitely in favor of a soldier who remains in the Regular 
Army after the termination of the war.''23 

The present Act, passed by Congress in 1940, amended in 1942. 
and extended in 1948, is basically thesameasthe 1918Act.~*Several 
aspects of the present Act's legislative history indicate a congres- 
sional intent that the tolling provision in section 206 was to be a 
limited measure which directly addressed the problems of mabiliza- 
tion and imminent war. First ,  since Congress essentially reenacted 
the 1918 Act, its intent presumably was the same as for that Act 
Second, the Act's statement of purposezs and its legidatire history 

~ W r e  2917.1918 Hronngs, supra nore 11. nf 30 55-70, 156. Srr a180 56 Con8 Ree 

*%~rr l~ l1 .Mmorando,  s u p m  nofi17. at29 .65  Cong. Ree 7787(18171lrrat~menrof 
7789 (1917) 

Nition's hoiar on the fteld oibnttle'l  (Statement of Rep Caraway) 
PgSee Saldiera' and Sallors' C l i l l  Relief Act of 1918 5 101, 40 Stat 640 119181, 

l 9 i  1-1918 Heonng,  siipianote 11. a113.77.79.19lt.Wmoranda. ~upia note 17. at29 
('The billin intendadtaprateer~aldi~rsandsailar~ahileabaentfordufy~nth~preient 
W B /  "L 66 Cong. Ree. 7189. 7794 119171 (pmszm? id  at 7785 ('[Tlhe m a n  thought 
r u n n m  through all itsmorisiona IS thatitisole ~ u r m s s  iatoavioend oraceedinm and 
t r a n & t m ~  d h n g  th i  abaenee of the sold& 0; i a h r  QO ihar 6 .  ma) h& an 
apportunitv when he isturns ta be heard and to take measures ta proreef his m e r -  
ests")  (Statements of Reps Steel, Yaeee and Carara?). 
lSi917-1928 Heonnys supra note  11. at 16: 56 Cans Ree. 7789 11917) 
P%3r S. Rep No 2109,lsth Cone, 3d Sesr 4 11940). H R Rep Pa 3001 76th Cong , 

3d Sess 3, 5 (1940): Sfi Cong Ree. 12,837 (1940) 
*6Saldieri' and Sailora' Civi l  Relief Aer of 1840 8 101 64 Sfat. 1178 11940)leadified 

at 50 U S C App 5 510 (197611 
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indicate that Congress intended"temporarysuspensian. , ,of procee- 
d ings . .  .which may prejudice the civil rights"28 of persons "while 
absent on military duty."*'Third, as onginallyenacted. the 1940Act 
was to be of limited duration, expiring on May 15, 1945, or, if the 
United States were then engaged in war. six months after the war 
ended.28 Fourth, Congress originally limited the protections of the 
Act to those conscripted or in mobilized National Guard units.29 
Congress included other persons. such as Regular Army members, 
under the protection of the Act because the War Department 
objected that there was no valid reason to discriminate against these 
service members during the period of emergency that the Act 
cnverd3o 

Examination of congressional consideration of the 1942 amend- 
ments to the Act gives further suppart to the view that Congress 
intended [section 2051 to provide temporary relief to service 
members absent from home performing military duties. The con- 
gressional debates contain repeated references to the purpose of the 
Act being topratectthecivilrightsofconscriptsabsentfromhometo 
fight in the war.81 

The source of today's problems in interpreting section 206 stem 
from the 1940 Act's extension in 1948 until "repealed or otherwise 
terminated by a subsequent Act of Congress made this 
extension in section 14 of the Universal Military Training and Ser- 
vice Act of 1948.53 The only reference to the extension in this Act's 
legislative history is the cryptic statement that"the provisionsofthe 
Soldiers' and Sailors' Civil Relief Act of 1940 shall be applicable to 
persons serving in the armed forces pursuant to this act, until such 
time as that act shall be repealed or terminated by the Congress.":- 

*EId. 
Z'S Rep KO. 2109.76fh Cans , 3 d  Sess. 4 (1940). H.R Rep No 3001.76th Cmz , 3 d  

"Soldiers'and Sailors' Civil Relief Act of 1940, $604, 54 Stat 1178 (1940) 
W e e  H.R. Rep. No 3001, 76th Cong.. 3d Sesa. 4 (1940) 
W e e  S. Rep. No 2109, 76th C o w ,  3d Sess 1-2 5-6 (19401 
W a c  94 Cong Ree 5363-64(starementof Rep Sparkmanhid. at53S646(atatemenf 

of Rep Andreus): rd. ai 5867 (paisiml. Id at 5368 W I t  is neoessary to Protect the 
rlghtb of those in our armed lorees who are naf in a paif ion to act /n their OW" 
beha l f . ,  . I t  w/iI  prove of giea l  value ~n maintaining the mmsle of our soldier8 and 
s a h r s  whlle BWPI from their hamesand their busineses"i1staUmentof R ~ P  Baltani. 

Sebs. 5 (1940) 

zd. (statement o f k e p  Brmkd 
s150 U.S.C. App. 8 464 (19761 
W h .  624.  Pub L. bo .  758, 62 Stat. 604. 623 (19481. 
' S .  Rep. No. 1268. 80th Cong., 2d Sesa. 21 (1948) (emphasis added) 
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Thus, to the extent that Congress in 1948 considered how an indefi- 
nite extension of the Soldiers' and Sailors' Civil Relief Act would 
operate. its concerns were focusedf. as in 1917,1940, and 1942. an the 
problems of the draftee temporarily uprooted from home to serve in 
the military. 

111. COMPETING POLICY CONSIDERATIONS 
As its legislative history indicates, Section 205 of the Act attempts 

to accommodate two COmpeting Interests: that af achieving finality 
in legal affairs and that of protecting the rights of parties toclaima 
involving service members. 

Time limitationson legal claims further several important societal 
interests. These interests include encouragement of diligence in 
asserting claims, adjudication of claims while evidence i s  still fresh, 
in existence,and easily ascertainahle,preventionoffradulentar stale 
claims, protection of potential defendants from surprise and incon- 
venience, avoidance of accumulation of continuing liability, and the 
promotion of security and stability in human affairs.3SAnyprovisian 
that talk a limitations period necessarilyundercuts these interests to 
some degree. 

Yet, i t has  beenarguedthat.whenafreecountryasksItscitizensta 
serve in its armed forces, it owes them the duty of ensuring they are 
not prejudiced by their service anymore than military necessity 
demands.36 A tolling provision that protects a service member while 
absent from home or otherwise engaged in time-canaumingmilitary 
duties i s  necessary to remove unfair burdens that military service 
might otherwise impose. If properly tailored, the value of such a 
tolling provision should outweigh the Cost to Society resulting from 
less finality in legal affairs. 

Sonetheless. it is difficult to justify aperation of a tollingprovision 
during extended periods of military service when the natureofservice 
member's military duties do not significantly interfere with the 
ability to prosecute claims expeditiously. Such operation not only 
seriously undermines the interests in finality of those citizens and 
government agencies against whom service members assert Stale 

9151 Am. Jur.  2d Lim*tatrans ofArtion8 S B  17-18 119701 
V i  55 Con8 Rec 1794 (19<8) YTa e i h i z e  t6e burden of U , B ~  we should do 

ex erything an UUP pouer to  protect the property, mterests. and al l  thecivil rightsof our 
soldiers a h a  areatthesranr . . W e  ~ ~ n n o r d o r m m u e h i o r t h a s e w h o e a n i r i t v t e o u r  
land and n a ~ d  f a r d r i s t a t e r n e n t  of Rep. Yorian regarding 1918 Act). 
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claims, but also of the Service member who i s  a defendant in a stale 
action. At the same time, it does not add appreciably to the pratec- 
tions offered by the Soldiers' and Sailors' Civil Relief Act. 

IV. APPROACHES TAKEN BY THE COURTS 
As noted above, most courts have viewed the tolling provision of 

section 205 as nondiscretionary and as not requiring any showing of 
material effect by military service on the abilityto institute praceed- 
ings.81 These courts have applied secton 205 automatically to toll m y  
amount of a party's military service during the limitations period.SB 

A few courts, however, hare not applied section 205 as strictly. 
Their approaches fall into three categoriea: finding the section inap- 
plicable to career service members, implying a material effect 
requirement, or applying the doctrine of laches to stale claims. 

A.  SECTIOS ISAPPLICABLE TO C.4REKI? 
SERVICE JIE.IIBERS 

One notable case, Ponnel 1,. Contzneatal Can C O . . ~ ~  found Section 
205 inapplicable to career service members. Pairnell involved B suit 
filed in 1974 over a dispute to title in land sold from 1923 to 1932 for 
nonpayment of taxes. Plaintiffs had a remainder interest in the land 
that vested in 1954. One of the plaintiffs, Colonel Pannell, was B 
career Army officer from 1942 to 1973. The defendant. Continental 
Can Company, claimed title to the land by prescription. Colonel 
Pannel contended that Section 205 tolled the prescription period 
while he was in the military. 

The U S. Court of Appeals for the Fifth Circuit refused to apply 
section 205"to a career serviceman like Colonel Pannell ."~~Thecourt  
noted that Colonel Panneil's Service was largely voluntary, that he 
had spent half of his career in the United States, and that he was not 
"shown ta have been handicapped by his military service from 
asserting any claim."'l 

The court msy have been correct in refusing to toli the limitations 
period in Colonel Pannell's ease, giver, eongressional intent and poli- 
cies supporting section 205. Still, the court was erroneous in holding 
that section 205 was inapplicable to career service members. Career 
service members fall within the definition of those covered by itr 
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protections ~n section 101 of the Act.'* Further. the Act's legislative 
history indicates that  Congress, a t  the insistence of the War Depart- 
ment, specificaliy intended to include career service membersunder 
the Act's The Pennell court would have been on much 
firmer ground had it simply held that the tolling provision did not 
apply to Colonel Pannell because he did not show that his military 
service had interfered with his ability to eontest title to the land 
earlier. 

B. REQUIREMENT OF MATERIAL EFFECT 
Afew cases have required that, for militaryserviceMtollalimita- 

tions period under section 205, the ciaimant must show that the 
period of military service materially affected his or her ability to 
proceed in the action. Several courts have applied this rationale in 
real estate cases Similar to Pannell." Courts have applied thisdoctrine 
in other types of cases where there appears to be a particularls 
Strong need for finality, such as probate proceedings,ij adoption 
cases,46 and divorce eases when calculating the period for desertion." 
Although these cases appear contrary to the Act's l a n g ~ a g e , ' ~  they 
come closest to true congressional intent and best Serve the policies 
behind the Act. 

C. APPLICATION OF LACHES 
In two fairlyrecent cases, the Court of Claims held thatsection205 

automatically tolls the statute of limitations in suits against the 
United State@ far the period af a person's military service, but does 
not summarily suspendthe runningof time for determinineahether 
lachesso applies. 

"50 U S C App. 5 ill (1916). 
'%'re note 30 and aceampanying text eupra. 
**Sre.rg,Bailei . i  Varranca 8 S N M  90 4SSP2d72611971).King~ Zaporski 207 

Sozd 61 IFla D I P ~ .  C t  App 1'3681. But are Comments, Sofdiers'ond Sailora'ciril 
Rrl i i /Arl  o l 2 n L o  - Efled on Csr ta im a l l a n d  Ti t les  24 \lo L Rev. 101 (1959) 

*%eMeCovv AflanticCaartLineiRy Ca ,229s C . 6 7 . 4 7 S  E.2di32(1948)Smirh 
b .  Fifch. 26 Wash 2d 619. 171 P 2d 682 11946) 

"Sei Olsen v. Daridsan, 142 Cola 206 540 P.2d 338 119601 
'See Rebar V. Rebar. 165 Pa Super. 841 67 A 2 d  598 (1949). 
"In addition to the laekaf svaliiyingianguage I" reerion 205, eourtstharautomstl. 

eally s p p h  reetian 205 h a w  noted that other neelions of the Act sxPlieitly require B 
showing of material effect. while section 205 does not. Srr I 0, Biekford Y Cnited 
States, 666 F 2d 636 iCT. C1 1961i. 

'828 U.S.C I2501 i197Sl 
iOThe Court  of Claims has explained the general role of laeher 8s f o l l a r s  

Laeh.siia"fairnern"dactrine by whichrelief ~ s d e n i e d r a a n e a h o  hsi 
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The first  case, Deenng c. United Staie8,61 invoived a military pay 
claim by former Army Lieutenant Colonel Deering. Deering was 
involuntarily released from actiVe duty asan officer in 1971 and then 
served in an enlisted statu8 until retirement. Deering claimed that 
his 1971 involuntary release was invalid because it was based an 
alleged deficiencies in two officer efficiency report8 received in 1966 
and 1969. He filed suit in 1977, one day before the statute of limita- 
tions expired. The governmentraisedtheequitabie defense oflaches, 
and Deering countered that, under the court's interpretation of sec- 
tion 205 in Sidoran 8. United Siaies,SZ his time in military ~ e r w c e  
could not be counted as laches. 

Deering overruled Sidoran and held that "a blanket exception to 
laches for active duty military personnel cannot be read into the 
Act."68 The court noted that section 20; refers "only to statutes of 
limitations" and is"silent as toiaches""and thatthere wasnoneed to 
protect military personnel irom laches since laches "includes built-in 
protection for military personnel unable to prosecute their claims 
due to the demands oi military life".s6 Finally, allowing a per se 
exemption from laches for all miiitary personnel would undercut a 
line of cases holding laches available as a defense in appropriate 
military pay cases.66 

The second case. Biekford D .  L'rzited States.6' involved another 
military pay claim. Plaintiff Bickford, a former member of the 
Judge Advocate General's Corps. claimed that the Army lacked 
authority to deny him pay and allowances while he attended law 
school on excess leave. Bickford did not file suit in the Court of 
Claims until nine years after his claim accrued. The government 
argued that Bickford's claim was outside the statute of limitations; 

unreaaanablg and inexeuaabls delayed m the assertion of B elaim F d  
ure to act pmrnptly will operate as B bar to reeove~p where the delay 
results I" i w w y  or preiudiee to the adverse party 

Bmndage V. United States. 205 Ct Cl 502, 505-06. 504 F.2d 1382. 1334 (1974). 
Laches IS 'peeul~arlv applicable to S W ~ S  I" equity'' 51 Am Jur 2d Lwnilalions o j  
Action8 S 6 (1970). 
"223 Cr. Cl. 342, 620 F.2d 242 (1980). 
11213 Ct Ci 110, 660 F.2d 636 (1977). 
"223 Ct. CI. at 845. 620 € 2d at 245 
wid In fset. seetion 205 does not refer bpeeifieally to itsfutei of l i m m t t o m  but 

limited by an? law regulafm or order . " S i r  60 U S  C. rather 10 "en? period 
App. $ 5 2 6  (1916) 

'bid I d i d  at 344' 620 F.2d a t  244 
1'656 F.2d $36 (Ct CI. 19811 
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however, the court reaffirmed its earlier decision in Sherengos C .  

Lhited Statesb8 and held that section 205 tailed the iimitationrperiod 
while Bickfard was in the service 

The government in  Biekford had urged that section 205 required 
"a demonstration that military service has handicapped the service 
member's ability to bring wit.''bB To support Its argument, the 
government pointed to portions af the legislative history of the 1918 
Act that  evidenced congressional intent to limit the section's appliea- 
bility to "those servicemen engaged in battle or otherwise handi- 
capped from asserting their legal cI&ims."6@ The court rejected the 
government's argument as relying TOO much on "scattered bits of 
legislative history."61 In the final analysis. the court decided there 
was no  ambiguity in the section's language "and no justification for 
the court to depart from the plain meaning of its words,"#> 

D e e ~ t s g  and Btci,iord. when read together, arguably achieve con- 
gressional intent in enacting section 205 and strike an acceptable 
balance between the needs for finality and for protection of service 
members unable to prosecute claims quickly due M the demands of 
military service. Nonetheless. the Bickford decision is unfortunate 
because it represents a v e r s  recent interpretation of section 205 that 
courts may tend to fallow even if  unable to apply the equitabie 
doctrine of laches. I t  IS hoped thatather courts will not automaticaliy 
follow Bickford. but will instead conduct a closer examination of 

ianal intent in enacting section 205 and require a showing 
taryservice inhibited the abilitytoprosecuteaciaim before 

V. ADDITIONAL PROBLEM AREAS 
Automatic application of section 205 may pose significant prob- 

lems in achieving finality in areas such as real property, probate, 
familylaw, and miiitarypaycases.Afarmoretroublesomepotential 
problem for the military practitioner involves administrative claims 
by service members against the government. 

Section 205 by its terms applies to administrative proceedingsa3 
and covers limitations periods imposed b y l a w  regulation, warde r ,  

applying the section's toiiing provision. 

w 1 4  Ct. C I  i 4 9  119771 
~ 1 5 %  F 2d 81 639 
%i a t  540 
~ Id.  
"Id 
' T h e  semen a p p h s t o  'kn? action 01 proceeding in an) board bureau cornrnm 

smn. department. 01 other w e n c i .  of gmeinrnent." 50 C S C h p p  5 525 11975) 
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either before or after passage of the Act.64 Further,  with the excep- 
tion of limitations periods imposed by federal internal revenue 

the section applies to all departments and agencies of the 
federal government.6B 

Thus, applied literally. section 205 requires automatic toiling of 
limitations periods during military service for any claims made to B 
federal departmentar agency. The result would b e a  bianketexemp- 
tion of service members from any limitations periods. Under this 
analysis, the military departments could not deny claims by service 
members as untimely claims statutes such BS the Military Personnel 
and Civilian Employees' Claims Act of 1964." Similarly, the mil- 
itary departments could not deny untimely administrative claims 
correction of military records08 or appeals of punishment under 
Article 16, Uniform Code af Military Justice.09 This same result 
would ensue for claims under the Federal Tort Claims AcPindeed ,  
several courts have ruled that section 206 tolls the statute of limita- 
tions in  this context." 

Such results could wreak havoc with the administrative process 
within the military departments. Unfortunately, although Several 
arguments can be made that section 205 should not toll limitations 
periods in the context of administrative remedies within the mil- 
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itary,'B such tolling seems to follow from the prevailing interpreta- 
tion of section 205. 

VI. CONCLUSION 
The prevailing interpretation of seeton 206 of the Soldiers' and 

Sailors' Civil Relief Act of 1940 i s  thatthesectianautomaticallytdls 
any limitations provisions for the entire period of military service of 
a party to the proceeding, regardless of whether military service 
affected the ability to prosecute the claim expeditiously. This works 
to the detrimentof theservicemember whenadefendant. Inallcases 
it unnecessarily undercuts society's interest in finality in legal 
affairs. This interpretation also would cause significant problems if 
applied to administrative proceedings within the military 
departments. 

An examination of the legislative history of the Act shows that the 
prevailing interpretation of section 205 is not consistent with con. 
gressional intent. Congress enacted. reenacted, and extended the 
Soldiers' and Sailors' Civil Relief Act for one principal purpose-to 
protect the rights of service membersgoingoverseastofightar being 
mobilized for a national emergency. The Act was to be a flexible 
means to deal temporarily with this particular problem. 

I t  is hoped that in the future courts will be more attuned to con- 
gressionai intent and the policies a t  stake when construing section 
206. If not, the possibility of remedial iegislation to change how 
sectin 205 IS applied may merit serious consideration. 

'*One mwht argue that some administrative remedies offered by the military 
departments are not an adminiJtrative"actionar proceeding."Thisarevmentib weak 
because It i e ~ u l r e b  an interpretation of the words " a e t m  or proceeding" that IS 
eontrwy to their normal usage The brief legislative histmy relevant tothls aipeefof 
seetion 206 iuppart i  the ~ ~ n e l ~ s i o n  that Caneresi meant these words ~i they are 
commonly understood Sea 94 Cone. Ree. 6368-69 i19421 

Alternatively. it might be argued that limitations periods established by iarer 
smtuten e r ,  U S  C I 24l ie l  11976) (Military Personnel and Civilian Emplayeei 
Claims Act1 iepeal section 205 ta the extent It 19 inconsistent w r h  them Yet. under 

tolled b i  section 206 Yet adminiatratire agencies are not eOUrtsde4unyandaet b t  
"law, regulation or order " Thus m i  iimirstimJ PmT'irion nhether ID the nature of 
laches or not. would appear t o  fall under the plain language a1 wetion 206 
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THE IMPACT OF A REQUEST FOR A STAY OF 
PROCEEDINGS 

UNDER THE SOLDIERS' AND SAILORS' CIVIL 
RELIEF ACT 

by Major Garth K .  Chandler* 

I. INTRODUCTION 
This article willexamine thecircumstaneesunderwhicharequest 

far a Stay of proceedings under the Soldiers'and Sailors' Civil Relief 
Act Section 521' will be considered an appearance under section 620 
of the Act, whether the result fulfills the purpose of the Act, and if a 
service member may obtain relief under section 521 without being 
found to have made an appearance. 

A.  HISTORICAL BACKGROUND 
From the earliest periods of recorded history, service members 

have been granted relief from civil obligations during times of war. 
Such relief ~.-asgranted~nEurapeduringtheThirtyYears 'War,  the 
Sapoleanic Wars, the War of 1870, and the First World War.2 Inaur  
country, state legislatures granted relief for Service members dur- 
ing the Civil War and the First World War.BMostofthestateactions 
were far-reaching in nature, preventing creditors from taking 
action against the service member for the duration of his service. 
When Congress enacted the Soldiers' and Sailors' Civil Relief Act of 
1918,4 it rejected the harshness of the state actions by providing for 
the exercise of judicial discretion in preserving the delicate balance 
between the conflicting claims of service members and creditors to 

1 ' a -  
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social protection. The Soldiers' and Sailors' Civil Relief Act of 19406 
(SSCRA) was virtually a reenactment of the 1918 Act. The SSCRA 
did not expire by operation of law as was originally planned, but 
rather has been amended and continued through today. 

B. PURPOSE 
The purpose of the SSCRA can best be determined from section 

610: 

In order to provide for. strengthen, and expedite the 
national defense under the emergent conditianswhichare 
threatening the peace and security of the United States 
and to enable the United States the more successfully ta 
fulfill the requirements of the national defense, prorision 
is made to suspend enforcement of civil liabilities, in cer- 
tain cases, of persons in  the military service of the United 
States in order to enable such persons to devote their 
entire energyto thedefenseneedsoftheNation. and to this 
end the following provisions are made far the temporary 
Suspension of legal proceedings and transactions which 
may prejudice the civil rights of persons in such service 
during the period herein specified over which this Act 
remains in force.6 

This Section has been a guide for courts in interpreting the Act; 
wording from the section has often been found in judicial decisions. 

11. THE APPLICABLE PROVISIONS 
A. SECTION 580 

The purpose of the SSCRA is carried out in section 520 of the Act. 
This provision requires that,  if  there is a default of any appearance 
by the defendant in a civil suit, the plaintiff must file with the court 
an affidavit showing either that  the defendant is not in the military 
Service, that the defendant is in the military service, or that the 
plaintiff is unable to determine whether the defendant is in the 
military service. If the defendant is in the service, no judgment can 
heentered bythecourtuntilithasappointedanattorneytorepresent 
the absent service member. The attorney is appointed toprotect the 
rights of the service member. but has no power to waive any rights 

When a judgment has been entered against a service member. 
section 620 provides that judgment may be opened if the service 

BUS C. APP 55 600-548 560-192 (1976) 
8650 L's C A APP. 51 510 (19761 
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member shows that he or she did not make any appearnce in the 
proceedings, that  the applicationwas filed during militaryserviceor 
within ninety days after separation, that  he or she was prejudiced 
by reason of military service in making a defense, and that he or she 
has a meritorious or  legal defense MI the action. 

B. SECTION 521 
Another section designed to carry out the purpose of the SSCRAis 

section 521. This provision allows the service member or someone on 
his or her behalf to apply for a stay a t  any stage of the proceeding. 
The court may also order the proceedings stayed on its own motion. 
The court must grant the stay unless it is of the opinion that the 
Service member's ability to prosecute the action or conductadefense 
is not materially affected by reason of his military service. 

Separately, sections 520 and 521 provide exactlythe typeof protec- 
tion to service members that the Act envisioned. It i s  only when the 
sections are combined that a problem arises. 

111. THE PROBLEM 
A.  SETTING THE STAGE 

Perhaps the best way to introduce the problem is by means af a 
hypothetical: Service member X is stationed in Germany. He 
receives notice that his wife has filed an action in an Ohio state court 
seeking a divorce. X's duties make it difficult for him to return to 
Ohio for the proceedings, so he applies to the court for a stay, citing 
section 521. The court denies the stay request. X does not return for 
thecase anddoesnothingfurtheron hisown behalf. Onmotionbythe 
plaintiff, the court enters a default judgment against X. Later, X 
returns to Ohio from Germany and seeks to open the judgment 
against him under the provisions of section 520. The court refuses, 
however, on the basis that X's application for a stay in the proceed- 
ings constituted an appearance. Since a judgment may only be 
opened if  entered in default of any appearance by the defendant, the 
judgment against X stands. X is understandably perplexed. 

B. WHAT IS "ANY APPEARANCE?" 
To understand the result in X's case, it is necessary to  examinethe 

meaning of the phrase "any appearance" in section 520, Courts have 
consistently held that service memberswhomake an appearance are 
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request under Section 521 or a general request for acontinuance, are 
considered steps in the reguiar presentation of the caw and, there- 
fore, general a~pea rances .~ '  As general appearances, they come 
within the term "any appearnce" as used in Section 520. 

The United States Supreme Court addressed the issue in the case 
of Lishtaer D .  Boone.2° In that case the service member's counsel 
made an appearance seeking a continuance in what hecharacterized 
as a special appearance. The Court, however, found it to be a general 
appearance and held there was no "default of any appearance by 
defendant" within the meaning of section 520. In Blankenship v, 
B1ankenship.l- the Supreme Court of Alabama was presentedwith a 
case in which an Army colonel had retained an attorney solely to 
invoke the provisions of the SSCRA in his behalf. The attorney filed 
an affidavit in which he moved either that the complaint be quashed 
or that the case be continued until the colonel's discharge from the 
service. The lower court denied the motion. Colonel Blankenship's 
attorney then withdrew and made no further appearance. The court 
entered judgment for the plaintiff. A year later, Colonel Blankenship 
sought to reopen the judgment under section 620. The lower court 
denied the motion. On appeal, the Supreme Court of Alabama 
affirmed and heed thatthe prayer taquash theeomplaintorcontinue 
the case fell within the term"anyappearance"asusedinsection520. 

The Ohio Supreme Court specifically addressed the relationship 
between sections 520 and 521 in Varaim. Varo.zzInthatcase,Captain 
Vara received notice of his wife's petition for divorce. Because he did 
not want to leave his Infantry Officers' Advanced Course training a t  
Fort  Benning, Georgia. Captain Vara had his attorney enter a 
motion, supported by an affidavit, to postponeany further hearingof 
the matter until his discharge from the Army. citing section 521. 
After hearing argument, the court denied the motion. Captain 
Vara's attorney next made a motion to quash service. The issue then 
before the court was whether Captain Vara, by seeking a Stay under 
section 521. had entered a general appearance which would prevent 

W e e  generallg5Am Jur 2d Apprararce 92811962) SeealsoStateerrcl Meyeriv 
Hadge 1 2 9 W  Vs 820 425 E 2d23(1947),1nwhiehthocovrrstatedthatsrequebtfar 
B s w  of proceedings cmtemplsrei  B judicial proceeding where an appearance by all 
the pmtles 1s made and B iudieial hearing IS had: Smne Y Rudolph 127 u' Va. 336 
338 32 S E 2d 742 741, where the c o u i i  said, "It I P  r e 1 1  settled and no authority 1% 
needed for the PPaposition. that anappearancein a i u i t ~ i ~ ~ f i o n f o r ~ n y p u r p o 9 e o f h e l .  
than me t o  rest the jurisdiction afthecourt,  orthe~uff ic ieney  and serviceof pmeebs, 19 
B gmem1 Bpperance." 

P W 2 N C  2 0 6 , 2 2 S E  2d426 a i (d .319US.161 ,rd 'gdmied  320VS.809119421 
"263 Ala 297 82 Sa.2d 331 (19561. 
'914 Ohio St 2d 261, 171 N E 2d 884 (1961). 
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him from objecting to jurisdiction. The court concluded 

I t  must be noted that Section 520 and Section 621 are 
related and SuccesSive sections of the Same act, and have a 
common abject. policy, and spirit relating to one subject. 
and therefore must be considered and regarded as being 
in pari materia. I t  is a fundamental rule of statutory con. 
struetion that sections in pari materia should beconstrued 
together as if they were a single statute. (See paragraph 2 
of syliabus in State, ex rel. Pratt  v. Weygandt. 164 Ohio 
St., 463.) In  the light of all undisputed facts and circum- 
stances of recard herein and the statute for the case law 
hereinabove set forth and discussed. this court i s  cam- 

102 

pelled to conclude: 1. That defendant's initial appearance 
in this cause, by the filing of a motion for relief under 
Section 521 of the Act, by the filing of his affidavit in 
support of said motion, and by the representations and 
arguments of his attorney, was an appearance by defend. 
ant for a purpose other than to test the court's jurisdiction 
and for a purpose other than ta test the sufficiency and 
service of process, and that such appearance by and on 
behalf of defendant constituted agenerai appearance, and 
2. That, by reason of such general appearance bk- and an 
behalf of defendant. defendant's subsequent motion to 
quash Service is not well made and should be overruled 
and d e n i d l a  

It would seem, then. that the courts ivill interpret the words "any 
appearance" to literally constitute any appearance.2' 

C. WHAT ABOUT THE PURPOSE OF THE 
SSCRA? 

At this point a question may arise as to ivhether these court deci- 
s i o n ~  erode the purpose of the SSCRA to protect"those who dropped 

?#id at 266, 171 X.E Zd at  392. 
"It should be nored that there  m e  ~ U O  recorded case8 i n  nh ich  foe eowt  chase tu 

~gnore the imsue In Mart",, Rolfe 207 Ark IOi2.184 S W 2di011941) the Supreme 
Codrf  of Arkansai a imou t  meeting rhe legal abstacle presented by the lsnguspe of 
~ e c t l o n  620 slrnpl) rafured to  ~ m p o i e  such B drastic cansequence upon an absent 
service member The court in Bowery Saving8 Bank > Pelleprina 165 h h c  912. 58 
X Y  S 2d 7 7 1  (Sup Cf Queens Count? 19151.refused t o f i n d a n a p p e s r a n c e ~ h e r e t h e  
serv~ee member's request for  a stai  af pmeeedmgs +ai prepared b y  the legal amst -  
anceafiicer at the post r h e r e t h e  service mernberraiitaiioned Theeour t e i sen fd l )  
dmegsrded the request and o r  . w  o i i n  motion appointed nn attorneyto representthe 
r e r i i c e  member 
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their affairs to answer their country's cail."z6Theanswer i s  that they 
do not. 

The provisions of sections 520 and 621 were designed to protect 
essentially t w o  classes of service members: those against whom 
default judgments are entered without their knowledge26 and those 
who a re  unable, as a result of military service, to appear in court 
either personally or through caunsel.2' In  this regard, it isimportant 
to note that these SSCRA sections give no substantive remedies: they 
provide procedural relief only. They are to be used as a shield for 
defense and not BS a sword for the omremion of moosine narties.28 .. .. I. 
Indeed, Service members by their misconduct may waive their rights 
to a stay of proceedings under section 6Zl.*9 

Evenunder the 1918 Act,30courtsdidnottoierateabuseofsections 
5230 and 521.3' This is not surprising when it  IS recalled that Con- 
gress rejected the rigidity of those relief provisions in effect during 
thecivil  War in favorof agrantofjudiciaidiscretionwhenitpassed 
the 1918 Act. At the time that the 1940 Act was being considered. 
Senator Gurney of South Dakota quoted on the Senate floor from the 
report of the 1918 Judiciary Committee: "The lesson of the Stay laws 
af the Civil War teaches that an arbitrary and rigid protection 
against suits i s  as mush a mistaken kindness to the soldiers as it i s  
unnecessary. A total suspension for the period of the war ofali rights 
against asoldier defeats itsawn purpose."BzThiswasfar twoprimary 
reasons. First, experience had shown the rigid type of legislation to 
be unfair in many Instances: the Service member received little 
benefit, but a t  great hardship to the creditor. Second, service 
members often found, as a result of such rigid provisions, that credit 
was unavailable to them a t  a time when they needed it mast. To help 
further eliminate these problems, Congress made an important 
change in the warding of section 620 when it passed the 1940 Act, 
This change was discussed by the New Jersey Supreme Court in the 
case of Zx re Cool's Estate: 

Consideration of the meaning of the phrase "&np appear- 

*jLe Maistre r Lefieri 333 U S  1. 6 119481 
lBBurgoas \,. Burrobi.  234 X Y S. 2d S i  (SUP. Ct.  Wesfehester County 19621, Title 

Guarantee &Trus t  Co v. Dvffy 44 N.Y S 2d 222 (Sup Ct  X U  County 1913). , e r ' d m  
o+hsr ground8 267 APP Diu 444 46 N Y S 2d 441 l l b t  Dep't 19441 

/ e  RPaltylsioelarei Secvrltiei Carporation. 53 F. Supp. 1015(E D N.Y 19441 
1BLuckel Y Luckes, 71 X.IV.2d 660 IYlnn. 1955) State LZ re1 Swanion v Heatmi.  

ZaSernler v Oerfalp 12 N W.2d 265 llowa 19431 
237 Iasa  564, 22 S W 2d 815 (19481 

s w  u SCA 
a see e.g . .  D ~ I I ~ ~ ~ ~ ~  j. Pliklnsran 185 i U y B  815 171 s w 121 (1918) 

$5 101-16s 119181 

1376 Cong h e  19 364 (1940). 
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ance" is sometimes required The 1918 Act used the words 
"an appearance" but in the 1940 Act the phrase il-as broa. 
dened to read "any appearance". The word "appearance" 
is defined in Webster's New Int. Dict. 2d Ed.,  1940, 8s 
meaning in iaw, "the coming into court of a party sum- 
moned i n  action either by himself or by his attorney." 
Technically there areseveral differentkindsofmethodsof 
appearance. See Am Jur,  appearances. section 1, etc. A 
default of any appearance."Any"applies toevery indibid- 
ual part  without d i s t i n ~ t i o n . ~ ~  

There are strong policy reasons for protecting service members 
from prejudice in legal proceedings as a result of their military 
service. It should not be forgotten, however, that courts are faced 
with strongly competing policy considerations such as support of 
spouses, ex-spouses, or children, and protection of legitimate credi- 
tor concerns. Increasingly, as service members gain in  income, as 
travel becomes easier. and as our nation continues to enjoy freedom 
from war,  courts can be expected to tip the balance against the 
service member when these policies are weighed. 

IV. WHAT CAN BE DONE 
A. OPTIONS 

One commentators' has noted that the service member who has 
been served with c i v i l  process has basically two alternatives. to do 
nothing or to do something. If the service member does nothing, the 
plaintiff IS supposed ta file an affidavit with the court under section 
520 before judgment can be entered. The danger here, of course. is 
that the plaintiff will either not filean affidavitorwill fileone which 
does not indicate military service. In such eases, a default judgment 
will likely be entered without the service member being represented 
by a court-appointed attorney. The author suggested that the solu. 
tion to this problem 1s for the service member to do something. 
Specifically, upan receipt of process, he or she should inform the 
plaintiff's attorney by letter that he or she is in militaryserrice. This 
should insure that the appropnate affidavit is filed, counsel is 
appointed by the court. and the service member's interest are pro- 
tected by his or her cooperation with the appointed counsel. There 
are seriom problems with this approach. however. 

"19 N J Yi re  236, 238, 18 h.2d 714. i16-17 ,1941) 
a * K e r i ~ .  The Abient Ddendoaf mid fhr Fedrrol Sdd ier s 'a rd  soil or^ Cui /  Rc1ir.j 

Art. 33 S Y U L Rei, 975 119681 
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While it is truethat informingtheplaint i f fsat torneyoftheserr ice  
member's military status will likelyresult in the court appointingan 
attorney, It i s  less than clear what the effect of that appointment will 
be. Because of the inability of the appointed attorney to waive the 
service member's it has been held that the most the appointed 
attorney can do i s  move for a stay of praceedings.36 Therefore, the 
author has urged service member to cooperate with the court- 
appointed attorney's expenses, a court found a general appearance by 
result in an appearance in behalf of the Serviceman The courts have 
not agreed. 

In a case where the service member agreed to pay his court- 
appointed attorney's expenses. a court found a general appearance by 
the service member.3' If the court-appointed attorney appears with 
instructions of the service member, the counsel has been held to 
became the service member's personal attorneyBd Even where the 
Service member instructed his court-appointed attorney not to 
appear, the court sustained a default Judgment against the service 
member.38 Finally, the service member cannot be assured of being 
able to open a default judgment under section 520 even if he or she 
does nothing. If the court knows that the service member is aware of 
the action, and plaintiffs attorney is certain to so inform the court, 
the court may find that the service member has waived the right to 
open the default judgment, the Arizona Court of Appeals so held in 
La.Mar n. L ~ M Q ~ . ~ O  

There may be two other options available to the service member. 
He or she may write or telegram the judge stating that he or she is in 
the service and ask that his or her rights be protected. One court has 
held such an action to be an informal communication to the judge, not 
the court, and therefore not an appearance.4' Another option may be 
for the service member to have B legal assistance officer prepare a 
document for presentation ta the court. One court has regardedsuch 
action as not amounting to an appearance by the service member.42 
There i s  no guarantee that other courts will follow either option, 
however. The service memberwhapursuesoneortheatherdoessoat 
extreme risk. 

3150 U.S C.A. App 8 620(3J (19761 
asin 71 Ehlke'r Estate. 250 WIE 591 28 N.W 2d 884 (19471 
S-Sanderi Y Sanders 63 Wash 2d 709 383 P 2d 942 (1978) 
JnHeimbsch Y Heimbaeh 53 Pa D & C 350 (19441. 
S'Roeh Y Reeh. 69 Cal App. 2d 200 158 P 2d 751 il915). 
1019 Apia App. 128 605 P.2d 666 (19731 
"Rutherford I Vent%. 345 111 App. 532, 104 h.E 2d 343 (19521 
.'See e g ,  hlsyss.  TharpeandBiooki Ine.143Ga App 816,240SE 2d159119771. 

hleCa) Y hlesarley. 119 Ga. App 603 168 S E 2d 202 (1969) b a r k  v b a r k  201 
S R 2d 862 ( T e x  Ct C l r  App. 19111 
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B. RECOMMENDATION 
Although simp1,stic. It i s  recommended that sections 520 and 621 

be used as they were Intended. Where the serrice member learns of a 
default judgment after it haa been entered. he OP she should imme- 
diately obtain counsel and make a p p l i c a t h  to have the judgment 
opened. If he or she had been truly unaivare of the action. there 
should be little trouble in getting the judgment opened. His or her 
ultimate success wII. of course. depend an the substantive merits of 
the case. 

T h e r e  B service member receives notice of a pending action, he or 
she should immediately enter an appearance and defend. If military 
duties interfere with the ability to defend, the service member 
should reek every avenue to be permitted to attend to the court 
action. Failing this, a stay of proceedings under section 521 should 
be sought. The service member risks denial or the request and 
subsequent loss of the right to a court-appointed attorney and may 
even lose the right to open a default judgment as a result of this 
appearance Yet, little IS really lost I t  is unlikely that B court- 
appointed attorney can protect the service member's interest alone 
and participation by the sewice member in the proceeding wil l  place 
him or her in the same position as if a stay had been sought, Further.  
when a Service member seeks a stay under section 521, the courtonly 
looks to whether the ability to participate has been materially 
affected by military service. If, however, the service member does 
nothing in the hopeofpreserving hisor herrights"and therebybang 
able to open a default judgment, the cout will have to be convinced 
not only that the ability to participate was materially affected by 
military service, but also that the service member has a meritorious 
or legaldefenseto the action. Suchanuphill battle haslittiechanceof 
success and appeals are almost never successful in this situation. 

V. CONCLUSION 
A request for a stay of proceedings under section 521 w11 almost 

always be considered an appearance under Section 520. Although, at 
first blush, this result appears to erode the purpose of the SSCRA, 
closer examination  reveal^ that It is in Step with the intent of Con. 
gress when courts ivere gratned discretion ~n dealing w t h  SSCRA 
cases. .4 service member has the option of doing nothing or doing 
something If heorshedoesnothing,ai i ,a i rerofr ight jmaybefound.  
If the service member tries to retain the right to open a default 
judgment bi  acquiring and maintainins some Sort of tenuous rela- 
tionship with a court.appointed attorney. he or she may stili lose the 
right and hare a bad defense as well.  The best appraach 1s to defend 
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quickly and ably. If he or she cannot appear or defend, a Stay of 
proceedings under section 621 should be sought. In  short, sections 
520 and 521 should be used BS they were intended. 
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SECTION V 

CIVIL RIGHTS 

DUAL NATIONALITY AND THE UNITED 
STATES CITIZEN 

by Captain David S. Gordon' 

I. INTRODUCTION 
The dual national i s  frequently both an embarassmentand aprob- 

lem for both himself and his governments, for he is a man ofdivided, 
and often conflicting, loyalties and duties. He owes allegiance to two 
governments, two legal systems. two political systems, and two cul- 
tures. When these two worlds are in conflict, the dual national is 
frequently caught in the middle. On the other hand. he can some- 
timesenjoy uniqueadvantagesin termsoffreedomof movementand 
of economic establishment, and can sometimes benefit from the 
international protection of both governments. Since most nations 
would prefer that anyone for whom they bear responsibility also be 
undividediyloyal tothatnationaiane, theissueofthelegal rightsand 
liabilities of the dual national to his other state is frequently skirted 
by municipal law. This article will discuss the nature and pitfalls of 
dual nationality in international and American law. 

11. THE DUAL NATIONAL IN 
INTERNATIONAL LAW 

There are three widely accepted ways of obtaining nationa1ity:jus 
solis ("law of the place"),jus sanguinis ("law of blood"), and natural,. 
zation. Under jus solis, individuals became nationals of a state by 
being born in the territory of that state. Normally, children born to 
diplomatic personnel serving abroad do not become nationals of the 
state of birth. but the children of other aliens receive the nationality 
of the birth state. Underjus sanguinis, children born abroadreceive 
the nationality or nationalities of one or bath parents. "Naturaliza- 
tion" is a term which i s  usually applied to all cases in which an 
individual takeson a new nationality after birth. Naturalization may 
be the result of a specific request by the individual, or may be action 
of domestic law, as when children of naturalized parents are deriva- 
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tively naturalized. in naturalization by marriage. or in naturaiiza- 
tion by annexation of territory.' 

A dual national located in either of his countries IS u s u ~ l l y  treated 
by that country as if  he were totally its citizen He generally may not 
appeal to his other state far diplomatic interventionorprotection.21f 
he is located in a third state. he may appeal to either or bath of his 
states for aid If there arises a conflict between the way the third 
state is required by international law to treat a national of one state 
and nationals of the other. e.g., one state is a neutral and the ather is 
an enemy, theeffect i renat ionai i tyofthe person mustbedetermined. 
"Effective nationality." according to the International Court of Jus- 
tice, is the nationality to which the person has the greatest cannec- 
tion. Thus. if  a man 1s a German national. has strong economic and 
social ties to Germany. and has only tenuous ties with Liechtenstein. 
the other country which classifies him as its national. a third state 
could treat him as being solely a German n a t i ~ n a l . ~  There have been 
a number of attempts to reduce the numbers of dual nationals by 
conventions requiring a dual national to lose one or the other of his 
nationalities.' together with various bilateral and mutliiateral can- 
ventions which eliminate any possible double liability far military 
service.j In  such dual national situations. neither state contests the 
legal c o n c l u ~ i o n  that the individual is the national of the other state, 
but rather looks excluswel~ to its own domestic law in its dealings 
with that individual. Dual nationality IS therefore not a matter af 
status disputed between two states, but is rather a duality of status. 

111. UNITED STATES DUAL NATIONALS 
There i sno  U S. statutorydemand thatadual nationalelecttohold 

only one of the nationalities towhich he is entitled. The United States 
Supreme Court has, homerer, stated that such a statutory require 
ment of election would probably not be unconstitutianal.b Such an 
election requirement is favored by many international jurists who 
consider dual nationality to be a burden on both the statesconcerned 
and the individual: However there are under the Immigration and 
Nationality Act a number af ways in which a U.S. citizen who 1s a 

119561 
3 Leach C Oliver b J Sueenes. The International Legal S i s l e m  S42 47 119731 
'Naftebahm Cane ILierhtenitain L Guatemala) 1956 IC J d 
# E  g Haglie Canrent ion on Certain Quest ions Re la tmg:~  tho Confl8e:of Sa:ionali- 

fr) Laus April 12 1930 L N T S No. 413; 
jPratocal Relarmg ro  M h t a r i  Obligsiions ~n Cerflan Cane8 of Double X a t m a l ~ t i .  

April 12 1930 50 Stat 1317 11930) T S F a  913 L S T S. So. 4117 
-Rogers v Bellel 401 51 S 615. 832-33 11971). 
'Sir F Bar l s scov  Dual S ~ f ~ o n s l l t ?  76 119611 
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dual national can endanger his Cnited States citizenship. Since the 
methods by which a dual national can be deprived of his United 
Slates citizenship vary according to the means by which he acquired 
U.S. citizenship, the discussion that f o l l o w  will be divided accord- 
ing to the various methods of acquiring U.S. nationality. 

IV. UNITED STATES BORN DUAL NATIONALS 
By far the mosl secure dual nationals are those whoareborn in the 

United States and obtain their foreign nationality b y j m  sanguinis.5 
;ifroutm I;. Ruske reiterated a long-standing principle of United 
States constitutional law that such persons are protected by the 
Constitution and cannot have their citizenship taken away by Con- 
gresslaunless they perform Borne voluntary expatriative act." In  the 
light of Afroyzm L.. Rusk and Vanee 8. Trrra~as,'~ such a voluntary 
renunciation can only be accomplished by making a formal renunci- 
ation of natianality180r by Some other expatriative act done with the 
intent to renounce United States citizenship." 

V. THE NATURALIZED UNITED STATES 
CITIZEN 

The naturalized citizen is likewise protected by the Constitution 
and can only lose his citizenship by a voluntary renunciation.lj 
Strictly speaking, a person who goes through the Statutory naturali- 
zation process renounceshis former citizenship and i s  therefore nota 
dual national in lhe view ofthe United Statesgovernment. Theoath 
af allegiance which is taken as part  of the naturalization process 
requires that the petitioner "absolulely and entirely renounce and 
abjure all allegiance and fidelity to any prince, potentate, state. 01' 
sovereignity of whom of which [he has] heretofore been a subject 01 
citizen."'6 Thus, any voluntary exercise of the rights of prior citizen- 
ship of the slate of which he was a citizen porior to naturalization 
would evidence a lack of intent to renounce the prior allegiance and 
assume the new allegiancetothe U S  in takingtheoath. Theindivid- 

,U.S. born Citizens may s l m  becomedual nstionais bgthederivativpnntvraiization 
of sparent P e r k m u .  Eie.307 U S 325l19391andbymarrianetoanaiien, Sehialerr 
Soeretar) of State 171 F 2d 402 (7th Cir  18491. 

'381 U S .  253 (19571. 
JTnited States Y. Vong Kim Ark. 169 U S  649 i18981 
"Afrayirn Y Rusk, 387 U S 263 i196i1 

1~11mmigrarion and llarionalify Act of 1952 e8 amended I349ia1(6). 8 U S  C. 8 

'Temaraa. 441 U S  at 253 
~ ~ A f h v t r n  387 U.S. at 261. 
'INS Form Y.405 reprintedin3C Gordon& H Pasenfield. Immigration Lawand 

Procedure 22-1 i iev.  ed 10321 

,8444 us 252 iisnoi 

1481iali61 (19161 
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ual could thereby would lose his U.S. naturalization because of hav- 
ing procured it fraudulentlyL7 The Supreme Court has stated in 
dictum that it was constitutional and not contrary to Ajrayim to 
deprive a person of United States citizenship when that citizenship 
was the result of a fraudulently procured naturalization..2 

Cases may also arise where the naturalized citizen's former state 
either refuses to acknowledge the ralidityaf his United States natu- 
ralization or does not, under its domestic law, treat foreign naturali- 
zation as terminating his original nationality and continues to treat 
him as B citizen of that state Under such circumstances, his status 
as a United States citizen would not be affected under United States 
law. Indeed. the U.S. government would view him as a U.S. citizen 
who was being subjected to duress by a foreign government, He 
should therefore be able to receive the same sort of aid any other 
American citizen would be able ta receive from United States diplo- 
matic and consular authorities. 

In some cases. the United States has negotiated special arrange- 
ments for the proteetion of dualnationals. For example, an exchange 
of letters with Bulgaria relating to consular protection for dual 
nationals guarantees that the receiving state will grant c o n ~ u l a r  
officers the protective rights enumerated in a consular convention to 
persons who enter the country with a valid passport of the other 
nation and a valid visa or other document authorizing entry into the 
receiving state. This guarantee is extended regardless of whether 
the individual in question is also considered a national of the receir- 
ing state.Zo The consular convention requires that the receiving state 
notify the consular officers of the sending state within three days of 
any deprirationoflibertyofanationalofthesendingstate, including 
dual natianais. and permit consular officials to visit the detainee 
within four days of detention.ll Another example involves U.S: 
Polish dual nationals. where notes between the United States and 
Poland have established that dual nationalswho possessending State 
passports and valid receiving State visas would, for the purpose of 
insuring sendingstate consularprotection and the right ofdeparture 
without further documentation, be regarded exclusively as nationals 
of the sending state.12 
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VI. THE UNITED STATES CITIZEN BY 
DERIVATIVE NATURALIZATION 

The Immigration and Katuralization Act provides that minor 
children of parents who are naturalized in the United States shall 
likewise become United States It is therefore possible far 
such a person to qualify a8 a dual citizen even though his parents 
caudlnat; thederivativelrnaturalized childisnotrequiredtatakean 
oath renouncing his prior allegiance. The child can exercise citizen- 
ship rights in his other state withoutriskto hisunited Statescitizen- 
ship Since such exercise does not show a lack of requisite intent in 
taking an oath which would be needed to overthrow the naturaliza- 
tion as fraudulent. Since the child would be validly naturalized, he 
would have all the constitutional protections set forth inA,+oyirn.*' 

VII. THE DUAL NATIONAL BY SUBSEQUENT 
NATURALIZATION 

Afrauim makes it possible for dual national status to be obtained 
through naturalization in another state after obtaining United 
States citizenship through naturalization. Afmyim was born in 
Poland and immigrated to the United States where he became a 
naturalized citizen. He then moved to Israel where he became an 
Israeli citizen under the Israel Nationality Law of 1952 which 
confers Israeli citizenship automatically upon any Jew who immi- 
grates to Israel.zB Because, under the Immigration and Nationality 
Act of 1952, any conferring of nationality by a state upon a person 
after birth i s  naturalization for the purposes of $ 349(a)(1),2' the 
failure of the court to find or even consider expatriation an the 
grounds of a subsequentnaturalizationgreatlyreduces theeffect of 5 
349(a)(1). The decision also makes it possible for any United States 
citizen to be naturalized in another state, provided the government 
cannot carry the burden of proof that such naturalization showed an 
intent to renounce U.S. citizenship.lE 

VIII. FOREIGN-BORN DUAL NATIONALS 
The foreign-born dual national who obtains his U.S. citizenship by 

JUS sang.&is is much more vulnerable to expatriation than i s  the 
dual national born in the United States. In Rogers 1-1. Bellei.2s the 
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Supreme Court held that such a foreign-born citizen is not protected 
by the Constitution because he w8s neither born in the United States 
nor naturalized in the United States. The Court stated in Belle,: 

The central fact in our weighing of the plaintiff’s claim to 
continuing and therefore current United States citizen- 
ship was that he was born abroad. He RBS not born in the 
United States. He was not naturalized in the United 
States. And he has not been subject to the jurisdiction of 
the United S ta tmao  

His citizenship was not constitutionally grounded, but was rather 
the creation of Congress. Congress could therefore impose conditions 
upon that citizenship, such as a required period of U.S. residency. 
Failure to comply with those conditions could result in divestiture 
of citizenship.$. If the foreign-barn Citizen is not constitutionally 
protected from divestiture of citizenship because of a failure to meet 
the statutory residence requirements, other methods of losing one’s 
citizenship such as those originally set forth in the Immigration and 
Nationality Act which have been held unconstitutional when applied 
to United States born and naturalizedeitizenseouidjtill beconstitu- 
tional if  applied to foreign-born American citizens>* Thus, in the 
wake of Bellet. the dual national who was barn abroad could be 
considerably more restricted in the exercise of citizenship rights in 
his other nation than is the American-born dual national. 

However. such drastic treatment of the foreign born is not neces- 
sarily mandated by Ballet. The BelleLcasesupportsthe thesisthat, in 
order to have meaningful citizenship, there must be a sufficient 
nexus between the individual and the state in which citizenship is 
claimed. Far the purposes of United States law, such nexus is estab- 
lished by either the Fourteenth Amendment criteria, birth or natu- 
ralization nithin the United States and subject to United States 
jurisdiction. or. in the caseofthase bornabroad. byjtusanguhisand 
the statutory period in residence within the United States Once the 
residence requirement has been met. It would seem inevitable that 

3Cld 
“id at 831 

h a r e  pasred eonrtltufiona! muster I f  the)  had been applied to U S  citizens born 
outside t h e  E 9 aqd 4 ha were not  nar i ra lmd 
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the foreign-born citizen could not be rationally classified as being 
different than any other citizen. Since citizenship is a fundamental 
constitutional right, any legislation which proposes to interfere with 
that r ight should be subjected to close scrutiny.S8 

IX. EXPATRIATION LEGISLATION IN THE 
LIGHT OF AFROYIM 

airoyzrn held that the Fourteenth Amendment protectseveiy Uni. 
ted States citizen against a forcible destruction of his citizenship by 
Congress without his assent. The Fourteenth Amendment creates a 
"canstitutionai r ight to remain a citizen in B free country unless he 
voluntarily relinquishes that citizen~hip."~4 

The exact significance of the requirement of "voluntary relin- 
quishment" N-as not made clear in  the 4frirown decision. Conse- 
quently. in 1969 the Justice Department issued an Attorney 
General's Statement of Interpretation designed toestablish an inter- 
pretation of Ajraytm for use by administrative agencies.36 According 
to the Statement, officials are,  in the light of Mrovim, to apply the 
1952 Act subject to certain delineated guidelines. "Voluntary relin- 
quishment" is not confined to a writtenrenunciatian, but can '"alsobe 
manifested by other actions declared expatriative under the Act, if  
such actions are in derogation of allegiance to this country." How- 
ever, even iftheallegedexpatriativeactis, byapreponderanceofthe 
evidence, in derogation of allegiance to this country, Aj'muim a1lowr.s 
the individual to raise the issue of intent. When the ~ S S W  of intent is 
raised, the Act plces the burden of proof on the party asserting that 
expatriation has occurred.a6 The Attorney General stated that,under 
any reading of Ajroytm. i t  seems clear than "an act which does not 
reasonably manifest an indiwdual's transfer or abandonment of 
allegiance to the United States cannot be made a basis for 
expatriatian."a' 

Proving such an expatriating act i s  not easy. In AVi'ishikawa C. 

Dilles, the Court held that, because the consequences of denaturali. 
zation are so severe. the heavy burden of woof i s  on the Povernment 

1 6 ,  ' " D .  

General's Statement of Interpretation. 31 Fed Reg 1079, 12 Op Arty 
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to show that the expatriating act did occur and that the act was 
voluntary. However. this standard of proof was later modified by 
statute so thar a preponderance af the evidence was required to show 
that an expatriating act had occurred, and a presumption was 
created that such expatriating act was raluntary this presumption 
could be rebutted by a preponderance of evidence.33 In Tewara D. 
Vo'anee,'o the Supreme Court held that, while the expatriating act set 
forth in the statute mag be presumed to be voluntary, the burden i s  
stdl upon the government to prove that the individual intended to 
relinquish U.S. citizenship by that act The Court also held that 
Congress did not  exceed its powers by requiring proof of an inten- 
tional expatriating act by only a preponderance af the evidence 4 z  

X. THE RIGHTS AND LIABILITIES OF DUAL 
NATIONALITY 

Dual nationals may take actions affirming their citizenship in the 
second state, such as registration as a citizen or obtaining a certifi. 
cate of nationality. without such action being an implied rejection of 
United States citizenship. In  r n i t e d  States C. Kawokita,'3 peti- 
tioner was a United States citizen by birth and a Japanese national 
under Japanese law. During World War 11, while petitioner was 
residing in Japan, he had his name removed from the list of aliens 
and placed on the Japanese family register. The Japanese Attorney 
General had established that such registration was not necessarily a 
formal declaration of allegiance, but could be merely an affirmation 
af an allegiance which alreadyeuisted. The Supreme Court held that 
such a registration did not act as a renunciation of United States 
citizenship. bur was ambiguous and thereforeopen to the interpreta- 
tion that i t  served merely as a reaffirmation of an already existing 
aliepiance. The petitioner, as a dual national. way entitled to affirm 
allegience without affecting his United States citizenship.i4 The 
Court did, however, indicate that such registration might in some 
cases be equivalent to "naturalization" within the meaning of the 
Nationality Act of 194W and, therefore. could presumably act to 
expatriate a registrant.le 

A dual national map take an oath of allegiance to his othercountry 
without losing his United States citizenship in the process. provided 

"8 U S  C 5 1481(ci (19761 
"414 u.s 252 (19801 
.'Id at 268 
'*Id at 265 
"343 u s  117 i1952). 
.aid at 124 
"Natianalify Act of 1940 5 IOlial .  (bl 
'BKawakita v United States 343 U S .  117 (19521 
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that  such oath does not paice the person taking i t  incompietesubjec. 
tion to thestatetowhich itistaken: theoathmay notrenounceloyalty 
to the United States by its terms." 

The question of whether a dual national can serve in the armed 
forces oi his other country is somewhat more complicated. It is clear 
that a dual national's United States citizenship will not be jeopard. 
ized i f  he is conscripted to involuntarily Serve in the foreign state's 
military forces, even if those armed forces are actively engaged in 
hostilities against the United States.'8 Voluntary service i s  another 
question. Such an action as enlisting in the armed forces of another 
nation could be treated as a voluntary renunciation oi United States 
citizenship. particularly if the foreign state involved were consi- 
dered a hostile po~ver . ' ~  In any case, the dual national would be well 
advised to obtain prior permission from the United States govern- 
ment, as i8 required by the Immigration and Nationality Act.j' 

Another subsection provides for loss of nationality if a person 
accepts. serves, or performs the duties of any oifice, post, or employ- 
ment under the government of aforeignstate or political subdivision 
thereof, if he has the nationalityaf that 8tate.j' The constitutionality 
of this provision has not been settled. The Supreme Court has held 
that a person born in the United States with derivative Japanese 
citizenship could take the position ofapubiicschool teacher inJapan 
without losing United States citizenship: the oath required for the 
position did not demand exclusive allegiance to Japan.s* However, if 
the postwereacabinet-level pasitionin Korea,thepersontakingthat 
position might well be deemed to have voluntarilyrenounced United 
States c i t i z e n ~ h i p . ~ ~  

Accepting nonmilitary employment in the service of the govern- 
ment of the other state may in general be permissible, provided that 
the individual is not required to swear an oathof exclusive allegiance 
to that foreign Such service may, however, be treated as a 
voluntary renunciation of United States citizenship if the foreign 
power is hostile to the United States.sb I t  is possible for the dual 
national to be tried for and convicted of treason, even though the 

*-See United States Y. Matheion. 532 € 2d 809 12d Cir I ~ r d  dcnwd 429 0 S 823 

"Nashikaua s. Dulles 856 U.S 129 (1958) 
**Attorney Genersh  Statement mpra note 34 st 1080. 
"8 C S C 8 11811a!i31 119761 
"Id.  at 5 1481(aH41 
Wuller V. Katarnoto 256 F 2d 545 (9th Clr 19581 
:'Attorney General6 Statement, mpra note 34. 
"Dulles I, Katamolo, 256 F 2d :45 19th Or. 1958) 
1EAttorney Generave STafemenf. mpra note 34, SI 1080. 
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treasonous acts were committed in the service of the other State of 
which he is a national: he does not lose his United States nationality 
therebyE6 If a dual national leaves the country to avoid military 
service, hedoesnot lose hisunitedstatescitizenship, but issubjectto 
the same penalties as any American citizen.6'Obtaining a passport 
f rom the other countryandusingit, even for apurposeoftravei tothe 
United States, is for the dual national a routine privilege of hisather 
citizenship and does not conflict in any way with anyresponsibilityof 
United States citizenship.68 

XI. CONCLUSION 
It was stated in KoicaBtto that: 

[tlhe concept of dual citizenship recognizes that B person 
may have and exercise rights of nationality in IW coun- 
tries and be subject to the responsibilities of both. The 
mere fact that he asserts the rights of one citizenship does 
not without more mean that he renounces the other.jS 

; i i r o y i m  has opened the door to United States citizens becoming 
dual nationals by choice rather than by accident of birth. Although 
Belle1 shows a concern for insuring theexistence ofasufficientnexus 
between the United States and its citizens, it does not limit dual 
nationality pe7 se While there has frequently been expressed a 
concern that a dual national will haredivided loyalties and therefore 
be an unreliable citizen, it would seem that such divided loyalty is 
hardly a threat to the United Statea,atleabti,,heretheeitizen'sother 
allegiance is  to a country u hich shares the same ideals and aspira- 
tions that are basic to American society. 

As Lord Denning has stated: "the best and on15 ult 
of a aaund and loyal body politic af a nation is the sp 
who comprise it, and this cannot be legirlated."6~ 






