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THE PROCUREMENT AND PRESENTATION OF 
EVIDENCE IN COURTS-MARTIAL: 

COMPULSORY PROCESS AND 
CONFRONTATION' 

by Colonel Francis A. Gilligan** and 
Major Frederic I. Lederer*** 
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b. Requiring the Government to Grant Immunity to  

c. Improper Joinder 

Witnesses a t  Trial 

Present Defense Evidence 
a. General Constitutional Standards 
b. Competency of Witnesses 
c. Admissibility of Evidence 

(1). In General 
(2). Scientific Evidence 

Prospective Defense Witnesses 

2. The Right to be Present for the Testimony of Defense 

3. The Right to Examine Defense Witnesses a t  Trial and t o  

d. Preventing Defense Witnesses From Testifying 
e. Laboratory Reports 

11'. Depositions and Interragatones 
1'. Conclusion 

Aithaugh pretrial litigation often seems to render trial on the 
merits something of an an t id imax ,  adversarial adjudication is of 
course the focus of the criminal justice system, mili taryor civilian.' 
Once trial on the merits has begun, trial and defense counsel natu- 
rally utilize the rules of evidence in the fashion most likely to make 
the most of the evidence available to them. Yet, as all lawyers are 
aware, the period since the enactment of the Uniform Code of Mil- 
itary Justice has brought sweeping changes not only in military 
criminal law. but also in the "constitutionalization" of the law of 
evidence. Increasingly, considerations of compulsory process and 
confrontation play important roles in determining what evidence 
can be obtained and used a t  trial. Accordingly, this article under- 
takestoreview the law applicable to the procurement and admission 
of evidence on the merits2 in the armed forces in light of the Sixth 
Amendment rights to compulsory process andconfrontation.3 Such a 
review necessarily entails a considerations of matters which a re  
generally considered procedural, primarily the law applicable to 
witness procurement, as well as matters clearly evidentiary in 
nature. 

lIron~esils. the large number af guilty pleas I" both elwhan and r n l h f a ~ i  law aften 
renderstrial on the merits the rarifyrather fhanxhe usual rule Nafwifhiiandingthii 
the entire Criminal justice iysiern is  oriented around the contested tmi,  rvhleh thus 
w p p l i e ~  B normative standard. 

ZAlthou.h the rules of evldenee do ~ p p l )  f" sentencing pmeedmgs  ~n the armed 
forces Manual for Courts-Martial, United Slates. 1969 (Rev ed.1. para 7 5  M d  R 
Ewd 1101, this article uill deal only with t r ia l  on the m e n t ~  

%This artiele wil l  nor. therefore. eeneially sddrssa the lnnvmerable quer lmi inher -  
enr  ~n the Mil i tary Ruler of Exidenee 

3 



MILITARY LAW REVIEW [VOL. 101 

I .  THE BURDENSOFPROOF AND PRODUCTION 
Because burdens of proof and production. like presumptions.' are 

substitutes for evidence and dictate which party must address and 
D ~ O W  an issue. na discussion of the law relatinz to the oroeurement I .  

be undertaken without consideration 
production. In  In re Wtnship,j the 

Supreme Court held that "the Due Process Clause protects the 
accused against conviction except upon proof beyond a reasonable 
daubtoievery iactnecessary to constitute thecrime with which he is 
charged."' IVmship left open what facts uwre necessary " t o  consti- 
tute the crime". The Court appears to have clarified its intent in 
Patterson c. S e x  York'by holding that the legislature may constitu- 
tionally define a crime in whaterer fashion it deems desirable and 
may then require a defendant proven to have committed the unlau- 
ful conduct to carry the burden of proving the application of any 
exception to the statute the legislation chooses to recognize.a As a 
result, those matters, such as insanity, which eieusa the offense but 

L Rev 321 119801. 

#Id at  364 Ser also Jackson ,,. Virgmia, 143 U S  307 318 (19791 ion appeal the 
questm 38 I hether the evldenceofreeord"eou1d remnablyupport  afindingafguilt  
beyand a reasonable doubt".) Although the C o u r t  ~n Winship refers ta " e u e w  fact 
necessary to eonstitnfe the m m e ?  I t  is elear that that language means that ever> 
"element of the offense must be proven beyond a reasonable doubt See hlullaney , 
Wilbur. 421 U S  684 698 (1976) iuae of the ward. "elemenr") 
-432U S 191i1977) ComparrPatterronr heu.Tark,~~ithhlvllane?i Wilbur 421 

U S .  684 I19751 
8432 U S  &f 210 Potterson neee~sarlly limits Mullsney v Wilbur 421 US 634 

(19741 Comgorr Paftrrso7t. 432 0 S at 210-16, 

5397 u.s 35a 119701. 

reqmrement t o  due pracsri standards created by the common 18% I 
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which are not part  of the statutory definition, need not constitution- 
allybeproven beyondareasonab1edoubt;indeed theburdenofproof 
for these affirmatke or special defenses may constitutionally be 
placed on the defense.$ Within the armed forces. however, the Man- 
ual for Courts-Martial'o declares: 

The burden of proof to establish the guilt of the accused 
beyond a reasonable doubt is upon the Government, both 
u,ithrespecttothoseelementsoftheoffensewhichmust be 
establishedin everycaseandwith respecttoissues involv- 
ing special defenses which a re  raised by the evidence." 

The burden of prooj, sometimes referred to as the burden of per- 
suasion, must be distinguishedfrom the burden ofproduction, some- 
times referredtoas theburdenof goingforward. The party with the 
burden of production has the burden of producing evidence suffi- 
cienttoraise the issue.This burdenmay bedistinct from the burden 
of proof. As already indicated, the Manual for Courts-Martial, for 
example. places the burden of production for affirmative or special 
defenses primarily on the defense,'* but, once such a defense 1s 

raised, palces the burden of disproving such a defense on the 
government beyond a reasonabledoubt. Within the militarycontext, 
rhedifference between the burdensofproof and productioncanbeof 
particular importance because the Manual for Courts-Martial 
appears to restrict the government from placingthe burden of proo/ 
on thedefense.lsNosuchlimitatianexistswithrespecttothe burden 
of production and, consequently, the defense may lawfully be 
required to assert, for example, exceptions to criminalityrecognized 
in punitive regulations. Thus, in L'nited States II. Cwfjee,lee," the Court 
of Xili tary Appeals held that, when a regulation prohibited posses- 
sion of a hypodermic syringe with a hypodermic needle unless pos- 

'Leland I. Oregon. 343 U S  190 l195Z) (defendant could be required t~ prove 
insanity beyond a reasonable doubt) 

10Manual for Courts-Martial. United States, 1969 (Rev. sd.1 [hereinafter cited ab 
MCM, 19691 

>>MCM, 1969. para 214 
l*Id. The Manna1 actually places the burden of proof t o  negate the defense on the 

gorernmentrhenevei the defense is"ramd byfhe evidence" Thus, fheeavernmenf's 
evidence may itself raise B special defense 

I s h i  an exe~ut ive  order. the Manual IS, of cour ie,  mbject ta revision. I f3  primary 
effeerafpresent.giventhenstvreaf theuniformcodeof  MilitaryJustice IOU S.C 
55 801-940 [hereinafter cited 8% U C M J 1 IS t o  prohibitthe armed forces from creat- 
~ngpuniriveregulationpunderU C M J  ,art92whiehplseetheburdenofproofonthe 
defense. 1.10 11 J 381 (C M.A. 1981) (clarifying United Stares \ Verdi 5 Jl J 330 I C  M A 
1980)). S i r  elm United States Y. Lavine 13 M.J. 150 ( C . X A  19821 
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sessed in the course of "official duty or  pursuant to valld prescrlp- 
tion" the defense had the burden of production in that it had to raise 
the exceptions vla evidence.'5 Once ralsed, the burden of proof or 
persuasion shifts to the government which must disprove the cialm 
to the exception beyond a reasonable doubt. This division of respon. 
sibilitr. which the court explicitly held constitutional.-6 appears 
clearly appropriate in that it is difficult if not impassible for the 
government to negate all possibilities of an exception nhile such 
information is peculiarly in the possession of the defense. However, 
once the issue 1s joined and specific. there is no reason not to put the 
gavernmenttaItsburden. TheresuitofthisallocationofburdensIs to 
require the defense in such a case to obtain and present evidence 
sufficient to raise the issue.'' 

11. PROCUREMENT OF EVIDENCE 
A. IN GENERAL 

Congress has declared 

The trial counsel, the defense counsel, and the court- 
martial shall have equal opportunity to obtain witnesses 
andother evidence in accordance with such regulations as 
the President may prescribe. Process issued in court- 
martial cases to compel witnesses to appear and testify 
and to compel the production of other eridence shall be 
similar tO that which Courts of the United States having 
criminal jurisdiction may lawfully issue.. . . I t  

In response. the President has. through the Manual for Courts- 
Martial. directed that process be issued by the trial counsel on behalf 
of both the defense and p r o s e c ~ t i o n - ~  and that defense requests for 
witnesses be submitted to the trial counsel with any disagreements 
between defense and trial counsel about calling the witnesses to be 
resolved by the convening authority %"The present system neeessan- 

. .. 
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1yraisestumdistinctquestions:when will thetrialcounsel attemptto 
obtain evidence, and what means are available to the trial counsel to 
do so. 

B. THE DECISION TO OBTAIN EVIDENCE 
1. Ingeneral 

e. General procedures 

Insofar as witnesses are  concerned,z> the Manual for Court- 

The trial counsel will take timely and appropriate 
action to provide for the attendance of those witnesses who 
have personal knowledgeofthe facts a t  issue in thecase for 
both theprosecutionandthedefense. Hewillnotofhisown 
motion take that  action with respect to a witness for the 
prosecution unless satisfied that  the testimony of the wit- 
ness is material and necessary.. . .The trial counsel will 
take Similar action with respect toall witnesses requested 
by the defense, except that when there is disagreement 
between the trial counsel and the defense counsel as to 
whether the testimony of a witness so requested would be 
necessary, the matter will be referred for decision to the 
convening authority or to the military judge or the presi- 
dent of a special court-martial without a military Judge 
according to whether the question arises before or after 
thetrial begins. Arequest for thepersonalappearanceofa 
witness will be submitted in writing, together with a 
statement, signed by the counsel requesting the witness, 
containing (1) a synopsis af the testimony that it is 
expected the witness will give, (2) full reasons which 
necessitate the personal appearanceof the witness, and (3) 
any other matter showing that  the expected testimony is 
necessarytotheendsofjustice.. , .Thedecisiononrequest 

Martial states: 

". j __. ." .... "" ._.." 
If document8 01 ather evidentiary materials me in the eurrady and 
control oimiiitarv authorities the t r i a l  eaunsel the eanveninr autharm - .  
thernil i tarrjvdne, orrhepresidentof a 3 p e c i a l c a u r t - m a r i ~ a i ~ ~ t h a u t a  
miiitaryiudge wil l  upon reasonable requestand wthouf the  neee~iiryof 
further proceii. take necessary action toeifeet them p m d u c t m  far use ~n 
evidence and within an) spp l~cah le l im~tat~ana(~ee .  .(hli lmryRulerof 
Eridencel) ,  tanake  them aiailab1erathedefen;etoexarnlneorfouie as 
apprapriate under the cirevmrtances 
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for a witness an the merits must be made on an individual 
basis in each case by weighing the materiality of the tes- 
timony and its relevance to the guilt or innocence af the 
partiesconcerned.againsttheequitiesofthesituation. . . 
If the convening authority determines that the witness 
~~.1ilnotberequiredtoa:tendthetriaI,  therequestmaybe 
renew,ed a t  the trial for determination by the military 
judgeor the president of a special court-martial withouta 
military judge, as if the question arose for the first time 
during the trial. 

Thetrialcounsel mal-consent toadmitthefactsexpected 
fromthetestimonrofawltnessrequested bythedefenseif 
the prosecution does not contest these facts or if they were 
unimportant. .  . . 1 2  

Under paragraph 115, the individuai trial counsel's decision to 
obtain a witness is not subject to review In  actual practice, the 
prosecution's decision is subject to the review of the trial counsel's 
superiors, usually the staff judge advocate and convening authority. 
whomay direct the trial counselnot tosubpoenaor otherwise obtain 
a witness for a variety of reasuns,z3 including financial ones The 
defense attempt to obtain witnesses is, however, subject to definite 
review. Although, pragmatically, the defense may obtain its own 
witnesses and call them a t  trial, it lacks the power to subpoena them 
or to pay witness fees or travel costs unless it complies with para- 
graph 115. Consequently. if the defense desires to escape the con- 
straints of paragraph 116, it 1s in practice limited in most cases t o  
local volunteer witnesses. Even then, a failure to Comply with para- 
graph 116 means that the trial counsel is legally blameless if the 
witness fails to appear, depriving the defense of a potentially useful 
weapon a t  trial.2' 

. .  
oificer a po$mbhiy a i  revealmp e lawf ied  Information, m elmply a desire to m o l d  
delaying the trial 
% B hwhlv unumal case. t h e  defense mirhr be able to s h m  I[ that  I[ n a ~  a 

. .  
R 
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Subject ta the potential availability of extraordinary relief,Zs the 
decision of the military judge as to the materiality and procurement 
of a witness i s  not subject to interlocutory review. The Court of 
Military Appeals has held that"once materiality has been shown the 
Government must either produce the witness or abate the proceed- 
ings."16 Thus, military operations, expense, or inconvenience can 
only delay the trial rather than justifying proceeding without an 
otherwise material witness.27 A witness who cannot be located, how- 
ever, obviously cannot be produced and trial need not be affected. If 
the witness will be unavailable for an indefinite period, presumably 
the same result would apply if the absence was not due to action by 
the government. 

b. Expert witnesses 
Because many trials are dependent upon the use of experttestim- 

m y ,  procurement of expert witnesses may clearly critical to a case. 
Consequently, expert witnesses are treated specially in the Manual. 
Presumably. because of availability and lack of cost,*n most counsel, 
defense or prosecution, utilize government-employed experts. The 
Manual for Courts-Martial does contemplate, however, the possible 
employment of other experts' 

The provisions of this paragraph are applicable unlessother- 
wise prescribed byregulationsof the Secretary of aDepart-  
ment. When the employment of an expert is necessary 
during a trial by court-martial, the trial counsel, in 
advance of the employment, will, on the order or permis- 
sion of the military judge or the president of a special 
court-martial without a military judge. request the con- 
vening authority to authorize the employment and to fix 
the limit of compensation to be paid the expert. The 
request should, if  practicable, statethe compensation that 
is recommended by the prosecution and the defense. 

thedefense will  be limitedtothefunds avshbl;  IO the aeeus~ddunlesitheBovernmeni 
can be required to pay an expert's fee under MCM. 1969. para. 116. 

9 
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When, ~n advance of trial, the prosecurion or the defense 
knowsthatthe employmentoi an expert will be necessary, 
application should be made to the convening authority for 
permission to employ the expert. Stating the necessity 
therefor and theprobabiecasr. In theabsenceofapre~ious 
authorization, only ordinary witness fees may be paid for 
the employment of a person as an expert witness.29 

These requirements are in addition to the showing required bypara- 
graphgraph l l j o f  the Manual. Requestsfor employment of experts 
under paragraph 116 of the Manual are rarely successful3~ and the 
denial of any specific request may raise significant questions of the 
rights ta compulsory process and fair trial under the Constitution.31 
I t  Isimportanttanote,  however, that nothingin theuniform Codeof 
Military Justice or the Manual of Courts-Martial requires payment 
of special fees toobtain the testimonpof anexpert  who happens to be 
a witness. Thus, a medical doctor who has previously treated the 
accused could be subpoenaed and paid normal witness fees if he or 
she were to be questioned about that treatment. The !danual would 
appear to require some form of expert  fee if  the expert  were to be 
asked to make special preparations for testimony.$? 

4. Form o j t h e  Paragraph 115 vequest 

The Manual far Courts.Martial requires that a request far a 
defense witness be in writing and contain a Synopsis of the expected 
testimony, justification for the personal appearance of the witness, 
and any other matter showing that the witness is "necessary to the 
ends of justice."33 The request must ordinarily set forth enough 
information to establish the "materiallty"3'of the expected testimony 

10 
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of the witness.85 In certain circumstances, however, the government 
will be held responsible for knowledge within its possession so that  
an otherwise deficient paragraph 115 request will be held suffi- 
cient.38 Paragraph llj,,cessarilypresumes that  the defensewillbe 
able to adequate interview37 the witness in order to set forth an 
adequatesgnopsis and the courts may be expectedto be particularly 
hostile to a witness request made without any contact with the given 
witness.3a Chief Judge Everett has recognized that, in some cases, 
such as those in which the witness is a hostile one, the synop~is  
requirement cannot be met and "a rigid application of these 
requirements would produce a conflict with an accused's statutory 
and constitutional right to compulsory process."3~ Consequently, 
when defense counsel cannot contact a witness who is believed to 
have material testimony, that fact should be set forth with an expla- 
nation.'o When a defense request far a witness is heard by the mil- 
itary judge, the judge must determine the issue "on the basis of the 

JbTheproeedure isrecounted~nnumerourea~ei L g  .United Statesr..Jovan.BM J 
136 1C.M A 19i71. United States Y.  Iturralde-Aponfe. 1 M.J 196 IC M.A 1971). 
UnitedStaterv hl lana~, l iC M A  10.16.17 3 7 C  M R  274.280.81(19671~Quinn.C.J 

terlalityappears to 

the pretrial >nvestigation) 
"Chief Judre  Everett B D D ~ B ~ S  ta believe that  some form of eontaet 13 ieneialiv 

neeeiiari bvithar that &im need not be an I" p e r m  interiieu. United-States < 
Vietor. IO M J 69 78 ( C M A  1980) (Event  C.J., conwrring in the m u i t )  The 
drafters of the M111taw Ruler of Evidence. on the other hand caneluded that the 
defense counsel must be afforded the righi t o  an m p e r m  intervier of potential 
witnesses before cavnieleovld be required to raise asvpprebsmmotian with specific- 
~ r y  Analyrliof the 1980Amendmentira the Manualfor Courta-Martial ,  Analysis of 
Rule 3011d113) repiinfed at YCM, 1969. ,418-21. Inasmuch 83 the pracuremenr af a 
"Itnessanthemeritrma). bemareesrentia1MdueproceJrrhan theprocurementof a 
w t n e r i f a r  aivppressian matian the Military Rulebof Evidence n e ~ e ~ s ~ r i l y ~ u g g e s t  
that  the defense be afforded the right to an in person m t e n i e r  before a request for a 
xitnesi under paragraph 115 C B ~  be held inJufficientlyiuJtifled 

'iSee. e r., United States Y Corky. 1 M.J. 584. 586 1.4 C.M 
itnesrei would give alibi testimony he 
ed ~n a n i  WBY"~:  United States \, Care 

10M J 69 77(C.M A 1980) (Everett. C.J.. eaneurring ~n 

W United States 7,. Carey, 1 hf J. 761, 761 IA € C >l R. 1976) 

11 
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matters presented to the judge..  .not just that contained in the writ- 
ten req"eSt.4' 

3. Timeliness 
The Manual for Courts-Martial does not prescribe time require- 

mentsfarfi l inga request far witnesses under paragraph 115and the 
courts hare been surprisingly loathe to hold requests invalid BS 

untimely. Members of the Court of Military Appeals have clearly 
indicated their nillingness to consider the timeliness of a defense 
request&$ and the Courts of Military Review have utilized untimeli- 
ness in holding that the defense lacked a right to ~ i t n e s s e s . ' ~  How- 
ever, asofyet, thecourts have failed togi,,.eanysignificantguidance 
as to what actually constitutes timeliness. The Courts of Military 
Appeals has stated in dicta, however, that  "while a defense counsel, 
for tactical reasons, may properlydelay a request for witnesses until 
after the charges are referred to trial, he thereby assumes the risk 
t h a t . ,  . in  the interval the witness may become unavailable to testify 
a t  trial."l' Thus. by awaiting referral of charges, counsel may not 
have an untimely submission but may be unable to obtain the 
requested witness. An unnecessary delay in filing a request risks 
having the request treated as untimely, especially when the delay 
resultainthe transferafawitness knawntathedefensetobependlng 
reassignment.ab In most cases, given the brevity of most courts- 
martial, a request for the procurement of a witness made a t  trial, 

12 
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untimely or otherwise, effectively constitutes amotion for acontinu- 
ance. When the request is untimely, the decision is discretionary 
with the military judge.4e Nonetheless, if  the defense shows that the 
witness is material and necessary, the judge should, in the interests 
of justice. grant the request." To do otherwise would penalize the 
accused the for counsel's conduct and would raise a s t r o w  orohabil- 
ity of ultimate reversal for inadequacy of counsel. 

4. Materiality 

The Manual for Courts-Martial requiresthat a defenserequest for 
a witness give "full reasons which necessitate the personal appear- 
ance of the witness, a n d . ,  .any other matter showing that the 
expected testimony IS necessary to the ends of justice."'8 Perhaps, 
because the prosecution i s  not to procure a prosecution witnesson its 
own motion unless "satisfied that the testimony of the witness is 
material and necessary,"'g the courts have consistently viewed para- 
graph 115 as requiring that the defense demonstrate the "material- 
ity" of its requested witnesses.60 The exact meaning of "materiality" 
has been unclear. In  its evidentiary sense, "materiality" requires a t  
least that the evidence involved he relevant.51 It also may mean in any 

('See e.@ .UmtedStatesv Sraeker.7M J 373.374K h1.A 19791(summari-dl~pasl- 
tion) (Cook. J. dissentind 

o See. ~ . g . .  Cnited States V. Joian. 3 M J 136 137 (C.hL4. 19771. United States V. 
Green. 2 M.J. 823, 826 (A C X R  1976). United Slates Y. Onstad. 4 Y J 661, 661 
(A C M.R 197i) 

::EChl, 1969, para 115a 
-1u. 

L'Sir, 8.g.. United Sraresv Hampion 7 M.J 284.2ES(C.M A 19791 UnitedStatesv 
Wagner.5M.J 161(C.MA.  197E):UnitedStatesr.Lucai.SM J 167(C.M.A.1979): 
United States I. Iturraide-Apants, 1 1 %  J .  196 (C.M A 19751, United Sfaten I. Mar- 
rhall ,31% J 1047(A F C M R 177) Cl United Stateiv Valenzuela-Bernal.31Crim 
L Rep [BNA] 3162 K . S .  July 2, 1982) (noting. harerer  m note 9. that the Court 
exoreised"noooinianan rhe shown= qhieh aeiiminal defendant mustmake I" order 

13 
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givencase that,consideringail ofthefactorsuniquetothecase,s2the 
evidence is important,s3 a determination which might include the 
availability of substitute forms of e~ idence .6~  Recently, the Court of 
Military Appeals has attempted to clarify the issue: 

The ward "material" appears misused. Obriausly a. wit- 
ness' testimony must be material to be admissible.. . . 
However, the terms may have been confused in earlier 
cases, the true test is essentiality. If a witness is essential 
far the presentation of the prosecution's case, he will be 
present or the case will fail. The defense has a similar 
right.jj 

The use of the word, "essential", can hardly be considered as resolv- 
ing this question for the term is itself subject to ambiguity. What 
degree of probative value is necessary before a prospective witness' 
testimony will be "essential"? In past cases, witnesses needed to 
establish affirmative defenses such as lack of jurisdiction or self- 
defense have usually been considered to be material witnesses56 as 

under t h e m  should not ordinari l i  he' 'mater~al"for ourpoiei  of obtaining nifneiser 
ButsreChamberri \ l # s r ~ r ~ ~ p p ~  410V S 281119731 fexfaccompan?ingnorer 341-72 

iidenee could hare affected t h e  judgment of t h e  military judge or court  members ' '  
United Stater \ Harngton. 7 )I J 284 286 1C M A  1979) (citing Gig110 Y United 
States 406 U S  150 164 11972): United States % Lueas 5 31 J 167 l W i 3  (C h1.A 
1978)) UnifedSraterr  T ipp i i , i \ l  J 9081h € C hl R 19791 S r i C a n i p , . l ~ o r y P i o , s ~ i  
11 ~ i i i i a  noro 382 st 222 23 & I  105 

~ s S e e , e g  UnitedStatesi  Hamlitan i h l  J 2 W C  \lh 19791llsekaliurirdietian 

14 



19831 COMPULSORY PROCESS AND CONFRONTATION 

have been defense character witnessess. when the accused's charac- 
ter has been in issue.5' While these cases may deal with "essential" 
evidence, it i s  unlikely that the defense could or should be restricted 
to witnesses presenting evidence of such ultimately critical value. 
Interestingly, in the May. 1983. Proposed Revision ofthe Manual for 
Courts-Martial, the Joint Service Committeeon Military Justice has, 
in proposed Rule 703(b)(l), created a potentially more useful stand- 
ard:  "Each party is entitled to the production of any witness whose 
testimony on a matter in issue on the merits or an interlocutory 
question would be relevant and necessary." The Discussion to the 
proposed rule states: "Relevant testimony is necessary when it is not 
cumulativeandwhenitw.ouldcontribute toaparty'spresentationaf 
the case in some positive way on a matter in issue." The proposed 
Rule is qualified in Rule 703(b)(3), which provides that, notwith- 
standing Rule 703(b)(l), a party is not entitled to production of a 
witness who would be unavailable under Military Rule of Evidence 
804(a)unless thewitness'testimony"is of such central importanceto 
an issue that  it is essential to a fair t r ia l .  . .". The Rule's caveat is not 
likely to be of importance except insofar as it incorporates, through 
Military Rule of Evidence 804(a)(6), Article 49(d)(2) of the Uniform 
Code which. in relevant par t ,  makesawitnessunavai1abie"by reason 
o f . .  .military necessity,. , .or other reasonable cause.'' Unless this 
exception is utilized in an improbably broad fashion, the proposed 
Rule appears both more useful and more likely to comply with an 
accused's constitutional and statutory rights t o  obtain and present 
evidence than does the court's "essentiality" standard. 
5. Cumulative testimonv 

Inherent in the right to compulsory process is the limitation of 
relevancy.jB Military Rule of Evidence 403 allows evidence to be 

~edSta teev . \~ i l l l am1 .3Y  d 239(C M A 19771; Lmtedstafe  
4 (C M h 1976). United States s. Giermek. 3 >I J. 1013 (C 
States" Arnbalada. 1 M J 1132(N C If R. 1977). Serginrra 

404(s)(l) 40Xa). (b). When the defendant's character for truthfui 
polygraph evidence may be mater~al. Because such evidence has tr 
viewed as being logically and legally i r r e l e ~ m i ,  hawever no eampulsori. process right 
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excluded. even if logicalis relevant,~o"if its probative valiie is sub- 
stantially outweighed.. .by considerations.. .of needless presenta- 
tion of cumulative evidence." If evidence IS cumulative under Rule 
403, it is "legally irrelevant'' and there is no right to introduce it.i. 

The issue of cumulative testimony often arises when character 
evidence is sought to be introduced.6g To establish an adequate 
record for appeal, the defense should furnish to the judge the name 
and location of each character witness, how long each witness has 
known the defendant. the capacity in  which the witness knew the 
defendant, and thecharacteristics to which the witness will testify.sa 
The standard used in determining cumulativeness is not merely 
whether the evidence is repetitive. Instead, the military Judge must 
"in his sound discretion decide whether, under the circumstances of 
the given case, there is anything to be gained from an additional 
witness saying the same thing other witnesses have sa id . .  .".b4 If 
testimony is declared to be cumulative. the judge should indicate 
haw many af such witnesses will be subpoenaed at government 
expense. Onlythedefense. though.candecidewhichwitnessesaill be 
called to testify.6S 
6. Al!ernatit,es to personal attendance at trial p i a  ! c h e s s  

The Court of Military Appeals has stated that, even though a 
witness 1s material, personal attendance a t  trial may be obviated by 
other effective alternatives.56 including depositions, interrogatories. 
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and stipulations to the expected testimony of the witness.6- If the 
government is willingto stipulateto the witness'expectedtestimony, 
there may be na need for the witness,6s especially inasmuch as the 
defense may have obtained more through the stipulation than it 
would have through live testimony because the government has lost 
the chance of rebuttal. The decision t o  admit alternatives lies i n  the  
discretion of the ~ u d g e . ~ '  The fundamental issue is whether "the 
effect of the form of the testimony under the particular facts and 
circumstances of the  case wil l . .  .diminish the fairness of the pro- 
ceedjngs.":O Because the circumstances of each individual case a re  
extremely important, the judge should explicitly state reasons for 
alloivingalternativeforms oftestimony to insure adequate review of 
the decision.71 

Older cases allowed the judge to use a balancing test in deciding 
whether to allow alternatives to  the witness' personal appearance.72 
However, a presumption existed that  the defense request was to be 
grantedif itwould be"done without manifestinjurytotheservice,"73 
with military necessity or convenience often being cited as reasons 
for refusing to require the personal appearance of the witness." The 
Court of Military Appeals, in United States%. Carpenterr5and United 
Statesc. Willis,'6 hasoverruled that  approach. The currentstandard 
requires that  the witness' personal appearance turn only on the 
materiality of the testimony:" military necessity only affects when 
the witness can testify.ra Even though obtaining witnesses for the 

~ . .~... ....... ... 
cases in which the teitimonsuaaafferedfor Sentencing purposes by the defense Wl th  
the rewiion of the Manual far Courts-Martmi l o  ~ e n e i a l l ~ e l i m i n a t e  live testmanyfor 
~en lene lng  nee MCM, 1969 para 76, the number of appeliateea9ez mrolvmga uieof 
iubsfirutei far live testmany should dlmlnlsh. 

tedStateir Sea t r ,6M J 431.432(C M A 19iB) Thus.Ifaulmels'erediblho 
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defense may be inconvenient and costly to the government. the 
defendant cannot be compelled to accept a substitute for those rea- 
sons alone.79 

7. Defense objections to Paragraph 115 
Applying as it does to virtually a11 defense witnesses, paragraph 

l l iproducestivo primarycomplaints: that thedefense must"submit 
its request to a partisan advocate for a determination."*l and that,  in 
doing so, it necessarily reveals defense strategy and testimony to the 
government.8' Inasmuch as the trial counsel 1s exempt from anr 
similar situation, equal protection complaints were also raised 

a. The reciptent of the revtest 

As B matter of practice, the prosecution's decision to procure a 
witness is subject only to the review of those who have endorsed the 
prosecution of the accused, z,e., the staff judge advocate and conven- 
ing authority.g%Althoughthe law requirestheseofficersto be neutral 
and experience suggests that  moat make great efforts to carry out 
their legal duty. both common sense and experience Suggest that an 
inherent conflict of interest exists when the defense requests that a 
given witness be obtained.83 Any given witness potentially repres- 
ents theexpenditureoffunds"f0r apurposecontraryto whatmagbe 
viewedasthe bestinterestofthegivenofficer orservice.Anumberof 
commentators have recognized. for example, that  the staff judge 
advocate is in effect the chief prosecutor far the convening author- 
itysi and paragraph 116 asks a great deal of such a person. Further- 

at 6 
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more, as a matter of law, paragraph 115 declares that  the trial 
counsel will take action to provideawitness requested by thedefense 
"except when there is disagreement between the trial counsel and 
thedefensecounsel[astothenecessityfor thewitness]."Ineffect, the 
trial counsel has asubstantial amount of leverage over thedefense.85 
The Court of Military Appeals has noted this objection to paragraph 
115 and has stated in dicta that  "the requirement appears to be 
inconsistent with Article 46.. . " , a 7  More recently, Chief Judge Eve. 
rett appears to have implicitlyrejected this view by stating that"the 
Government is entitled to prescribe reasonable rules whereunder it 
will have adequate opportunity either to arrange for the presence of 
the Witness or to explore any legally permissible alternative to the 
presence of the witness."as 

The defense may be able to escape the need to advise the prosecu- 
tion of its requested witnesses by directly requesting the witness 
from the military judge. Under present law, this solution would 
appear appropriate only when the defense has a substantial interest 
in not advising the government of the identify of the witnesses, an 
interest which clearly outweighs the government's interest in know- 
ing their identity. Inasmuch as this procedure would of necessity 
require the judge to utilize novel procedures to insure that  the neces- 
sary witness fees could be paid and the subpoenaserved in the event 
of anoncooperative witness, the most probable circumstance justify- 
ing this procedure would be a defense showing that a prosecution 
member would likely tamper with the witness. In such a unique 
circumstance, the military judge should seal the record of the wit- 
ness request until the conclusion of the witness's testimony. 

b. Defense daselosure of tactics and slrattgy 

The defense objection that  paragraph 115 necessarily reveals 
defense tacticsandstrategycan bedivided intotwocomponents: the 

counsel to  plea bargain 
'United States 1 Carpenter. 1 Y J. 384 386 n.8 (C.hl A 19761 Aieord United 

Sfstel ,  Williams 3 \I J 239 240 n 2 I C  hl A 19i7) 
"United States v Vietor 10 M J 69 77-78 (C M.4  1980). Chief Judge Eaerett 

concurred nn the r e3~1 t  of Vitoranlg while Judge Fletcher SIPO eoneurnng ~n the 
result alone, found Judge Everetf'i''ana1ims .unaceeptable"Id at 7 8  
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disclosure itself and the lack of reciprocity. Proper compliance with 
paragraph 115 !Till result in a disclosure to the government of all 
defense witnesses and a synopsis of their individual testimony. 
Although counsel ma? well believe that they a re  required todisclose 
more than the law actually requires,ag there is no doubt but that  the 
quantum actually required, as well as the quantum occassionally 
demanded bsprosecutors, is enough to bevery revealing. The prose- 
cution has no  equivalent requirementoo and the broad discovery 
available tothedefenseasamatterofpracticecan hardlybeequated 
with thetemplateofthedefensecaserequiredunder paragraph 115. 
Any Fifth Amendment objectlano' to paragraph 115 appears to be 
foreclosed by the Supreme Court's decision in Williams c. Florida.82 
In Williams, the Courtiustained Florida's naticeaf alibi rule against 
constitutional self-incrimination objections on the grounds that the 
defense was only divulging information which 11 would have to  
reveal a t  trial.*3Although Williams appears to require areciprocal 
duty on the party of the g o ~ e r n m e n t , ' ~  that requirement i s  met 
simply by making discovery of the prosecution case available to the 
defense:e6 response in kind i s  not apparently required. 

e. Lack of reciprocity in general 

Defense counsel have contended that paragraph 115 "improperly 
discriminates against an accused because i t  imposes burdens in the 
procurement of a defense witness that a r e  not imposed upon the 
G ~ v e r n m e n t P ~ ~ I n  effect, this is a claimedvialation of Article 46 and 
adenialofequalprotection.ChiefJudgeEverettmayhaveaddresied 

ed States I Dlxon, 8 hl J 858. 86; (X.C 11 R 19801 
chargesheer, MCM 1969 App 6, reqv~reithenarnessnd addresser 

!ar different lram eaunsel's merit sf fnal 
8 Alr'laugh the Supreme Court's deciiionsnsi reiolrelhe Filth Amendrreni oms- 

eryfrom paragraph 11;) 
S'Lhred States > Arias 3 \I J 136 43s (c 31 A 19 : i )  
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this when he stated that paragraph 115 not only provides the 
government with anopportunity toexplore any permissible alterna- 
tive to the witness.8' but also insures t ha t  the defense counsel, who 
mightbespurredasanadvocatetorequestwitnessesin thehopethat 
the delay and expense would result in dismissal or an attractive plea 
bargain, have a good faith belief that  the testimony will benefit the 
accused.98 The Courts of Military Review have justified paragraph 
115aspermittingthetrialc~urttoavoidcumulativetestimany~and 
insuring "that government funds are not wasted in producing wit. 
nesses who are not absolutely necessary and material . .  . .' 'loo Al- 
though these purposes a re  praiseworthy. the present procedural 
mechanism is not necessary to insure that they are well served. 
8. Revision ojParagraph I15 

The primary defense objections to paragraph 115 could be met by 
requinngcounselto submit request s to the  militaryjudgeforresalu- 
tion. Although this could be done in an ex parte fashion, thus shield- 
m g  the defense case from the government, the interests of justice 
would best be served by requiring service of witness requests on the 
opposing party with adversarial litigation before the trial judge. 
This would permit the stipulations and concessions that may hasten 
the process. Further,  it would equalize the parties' information and 
permit either side to argue against a given witness request. Such a 
system would moot virtually all of the present objections to para- 
graph 116. Opponents would most likely urge that it would remove 
fiscal control from the convening authority and further extend the 
power and number of military judges. As to the former, a revised 
paragraph 116 could leave the government with the option of fund- 
ingthe witnessordismissingcharges, a reasonable, althoughunpal- 
atable, choice. As to the latter point, a fundamental issue is involved 
the resolution of which is dependent on far more than this issue. 

C. THE POWER TO OBTAIN EVIDENCE 
1. Evidence in the custody or control of military authorities 

Although the Proposed Revision of the Manual for Courts-Martial 
provides acomprehensive bodyofdiscovery rules,'~'modeledin part  

>lag 19831 [hereinafter cited as Proposed Rules oiCaurts-Mar&.] 
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on the Federal Rules of Criminal Procedure. the present Manual for 
Courts.Martial provides little in the way of procedure for obtaining 
evidence in military control, other than the testimony of witnesses. 
when it declares: 

If documents or other evidentiary materials are in the 
custody and control of military authorities. the trial caun- 
sel, the convening authority. the military judge . .  .will, 
upon reasonable request and ''without the necessity of 
further process, take necessary action to effect their pro. 
ductian for use in evidence a n d . ,  . to make them available 
to the defense to examine or to use, as appropriate under 
the circumstances.1n2 

The Manual clearly contemplates the voluntary cooperation of others 
when a proper officer requests evidentiary materials. It does not 
expressly provide a remedy x hen efforts a t  voluntary cooperation 
fail:03 However. given the defense's constitutional right to compul- 

hlC\l 1969 para 116, 

geneial i i l e  far an inabilifs to  obtain volilnrars ~ o o p e r ~ t m  ~n evidence p r a d u c r m  
When tne defense 1s unable  to  obtain needed ewdence, a different ~ i r u s t m n  remits 
because of the a e c u s d s  m n s t i t ~ t i ~ n a l  rights 10 canironration. compu1sory p r o c e i ~ .  

aw tr ial  The ~ n e i t i o n  then becomes oneaf remedy. The Ian doesnor guarantee 
ceured the rwht  to a t i i a l  IO clear his or her name but w e  U C . Y  J nit 4 

hmed officer's w h r  to tr ial  by court-marrial). and the accused can be p m e c t e d  
smissalalchargerar abatDmentafrrislrarherthan by anorde r  toobtamqeedeo 
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sory process, the power to obtain evidence granted by the Uniform 
Code of Military Justice,'o' and the express powers granted by the 
Manual to  the miiitary judge to Cali witnessesLo6 and require addi- 
tional evidence,'Oeit seems apparent that  the power exists in a t  least 
the military judge107 to order the production of evidence in military 
custody. In theevent of noncomplianeewithsuch anorder,  however, 
theonlymeaningful sanctions may be to abate theproceedingslOnand 
perhapsprefer criminal chargesagainst those refusingtoeomply.loB 
When witnesses are involved, the Manual states that ,  customariiy, 
the attendance of a witness stationed near enough to trial 30 "that 
travel a t  government expense wiil not be invoived, will ordinarily be 
obtained by notification,oralorotherwise, by the trial counsel. to the 
person concerned. . . . In  order to assure the attendance of the person, 
the proper commanding officer shouid be informally advised so that  
he can arrange for the timelypresenceofthewitness."llaThe Manual 
continues by stating that if formal notice is required. "the trial 

theqveitionafhou liarall, O~e~~n'~natieeofalibirulecould beenforced 412 c s at 

determination of the matter be&e i t  or when not satisfied tha t  it bas 
reeeivedall availableadmi~sibleerid~nceon an ~ S S W  before It , theeourt  
may take appmpriate Betion uith B view ta abtaining awlable  addi- 
+inn., *",,lo"na .... - . .... 

Paragraph 64b does not explicitly address how the ewdence shall be obtained and 
eantinueb to illustrate its point by stating' "The court ma?, far Instance, r e q u m  the 
trial eounrel ' Giren the express power fo call wt- 
ne~sea  granted by hfil R. E n d .  6:4(ai. however. It i s  clear that  the Manual 1% not 

to summon new wtnesses 

re11 ingsolely on the voluntary eooperatm of mlhtary personnel. 
l ' ~ M C M  1969, para 1:Edill avtharues the trial counsel to subpoena C M I ~  wit- 

nesses Alfhouh the P I O Y I S L O ~  could be read a% limiting the t i i d  e~unse l  s power to 
subpoenatoewilianb Itseemsmorellkeli thattheManua~Jdrafterstookforgranred 
g ~ ~ r n m e n t ~ ~ m p l i a n ~ e  with Damgraph l l5c  and ~ i m p l s  granted e r p r e ~ ~  power 10 
deal with the ease af eirilianr However. to rhe extem thst  the Manual fads to grant 
subpoena power IO compel military pvoduetmn of evidence. ~t seems elear that the 
Manual neeeiaarili grants such power to the military judge I n  United States > 
Toledo. :E M J 255. 256 (C 1% A 19831, the court held that the t r ia l  ludge erred b i  
re fumgtoarder  the p r o ~ e e ~ f l ~ n  to obtaln a transcriptof aproseeution ~ ~ t n e s d p r m  
federal dismct court t e m m n p  for mpeachmenf "re. 

'Tnited States \, nill is .  3 1% J 94 (C M A 1971). Unlted States v, Carpenter, : 
\I ., ?PA ,? h, I ,978, %e "h" " ?f Ll.,n"n 
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counsel will, through regular channels, request the proper com- 
mandingofficer toorder the witness to attend.-IlNOti~ithStanding its 
phrasing. the Manual does not appear to intend that the command- 
ing officer of the accused has any discretion to reject the request in 
general. The decisions of the Court of Military Appeals treat the 
government in a unitary fashion and when a material defense wit- 
ness is not made available, trial must be abated until the witness is 
available.11z The court has implicitly recognized that witnesses may 
not be instantly available and that, in normal practice, reasonable 
needs of the individual or the service are accommodated. 
2. Eeidenee not in military control 

Although most civilian evidence is obtained through thevoluntary 
cooperation of the appropriate Individuals, recourse to process is 
occasionally necessary, and Congress has provided that: 

Process issued in court-martial c a m  to compel witnesses 
toappear and testifyand tocompel the production ofother 
evidenceshall besimilar tothatwhichcourtaofthe United 
States having criminal jurisdiction may lawfully issue 
and shall run to any part  of the United States, or the 
territories, Commonwealths. and possessions.1'a 

At the outset, it is apparent that  process i s  unavailable if it would 
reach abroad, except for the "territories, Commonwealths, and pos- 
s e s s ions . "~~~  and the Manual states: "In foreign territory, the attend. 
ance of civilian witnesses may be obtained in accordance with exist- 
ing agreements or, in the absence thereof, within the principles of 
international laws."IjS Further,  courts-martial lack the power to 
compel the attendance abroadaf witnesses whocould be compelled to 
attend courts-martial tried within the United States.116 

@note lO8aiipro I n a n a p p r ~ p r i a f e c a ~ e  diimiSjalofeharKermai benecessary 

esurnabl? a murf-mnrtd could conrtifutionall) be m e n  the powel to rub- 
poena United States eifizensautiide the United States to  trialitakinppiaee u )thin the 
Umted States Cl,lllan federal court3 ha!e such p o ~ e r .  28 U S C 5 I783 (1976). Fed 

d(1) The Manual also rtater that "in occupied enemy 
ommander ii emporwered to  compel the attendance of B 
to B subpoena issued by the trial e a u n 4  "Id 

24 



19831 COMPULSORY PROCESS AND CONFRONTATION 

Compulsory process is available in two forms: subpoena and war- 
rant of attachment. The subpoena compels the attendance of a wit- 
ness by the coercion of law while a warrant of attachment results ~n 
the apprehension of the witness and his or  her coerced physical 
transportation tc trial. 

a. Subpoenas 
Pursuantta Article 46ofthe Uniform Codeof Military Justice, the 

Manual for Courts-Martial providesfor the issuanceof subpoenas by 
thetrial counsel tocampel the attendanceof civilian witnesses.'1'The 
Manual provides a model subpoena formlLP and states that  service 
should generally be made by mail.L19 The trial counsel is required to 
"take appropriate action with a view to timely and economical s e w  
ice when formal service is necessary.lzo According to the Manual, 
personal service "ordinarily will be made by persons subject to mil- 
itary law, but may legally be made by others."121 Service by United 
States marshals has occasionally been used in lieu of Service by 
milirarypersonnel. Inthe eventof noncompliancewith thesubpoena, 
the witness is subject to criminal prosecution in a United States 
district court under the provisions of Article 47 of the Uniform Code 
of Military Justice,'l2 Such a sanction is not particularly useful 
insofar asobtaining the testimonyof the witness is concerned. Given 
a witness who refuses to comply, the trial counsel may request a 
United States district court todirectthe attendanceofthewitnessor, 
more directly, may issue a warrant of attachment. 

Y C M  1969 B B L . ~ .  115d(l). lniolsr a8 eummar? conits-martial are eoneerned 
paragraph 796 states that a summau t o m 1  has the ,&me power 81 8 t n a l  eouniel to 
obtain evidence See also Proposed Rule 01 Court-Martial 703(e)f21 
"(MCM 1969, A17-1. 
-IThe Manual also state9 that the witness should ordinarily be advised that VOIU~. 

tar? compliance with the ~ubpoenawl l  not prejudice the rightsolawitness to fees and 
mileage and that  a voucher far such fees wi l l  be w i d  after completion of tebtimmy. 
YCI, 1969, para. 115d(l). 

this ~ r t i d e . ' '  Thm IS nat ta say thar the probecution would nece~sarily comply w i t h  
article 4 1  See. e g., C. Lederer The Military Warrant of Attachment 1 n 6 (1982) 
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6. The warrant ojattechmentJ~~ 

1. Ingeneral 
The warrant of attachment, usually known as a bench warrant in 

civilian practice. directs the seizure of a witness who has refused to 
appear before a court-martial and orders the production of the wit- 
ness beforethetribunal theprocessofwhich hasbeendisobeyed The 
attachment prerogative has existed almost as long as the power of 
compulsory processlz4 and may be regarded as inherent to compul- 
sory process.lzs The express authority of courts-martial to attach 
civilian witnesses first appeared in Army general orders in 1868126 
and, virtually unchanged since that date, was incorporated into the 
modern Manual for Courts-Martial.127 The power to attach is not 
found expressly in the Uniform Code of Military Justice, but att- 
achment is authorized by the Manual for Courts-Martial, which 
provides: 

In order to compel the appearance of a civilian witness in 
an appropriate case, the trial counsel will consult the con. 
vening authority, the mi l i t a rypdge ,  or the president of a 
special court.martial without a military judge, according 
to whether the question arises beforeor after the court has 
convened for trial of the case, as to the desirability of 
issuing a warrant of attachment under Article 46. 
When it becomes necessary to issue a warrant of attach. 
ment, the trial counsel will prepare it and, when practica. 
ble, effect execution through a c i v i l  officer of the United 
States, Otherwise, the trial counsel will deliver or send it 
for execution to an officer designated for the purpose  by 
thecommanderoftheproperarmrarea.navaldistrict, air 
command. or other appropriate command.'2s 

%enera1 Orders ha 93 Headquarters of the Arm> Ism 9. 1868). Sea a100 J 
R!nthrop Military Law and Precedents 202 n 16 11886 1920 reprmti Dlgerf ai  
Oplnmna, The Jvdge Adroeale General 190 118801 

z-?IICM 1969 para 115d13) 
.?lid 
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The Manual for Courts.Martial places the full discretion and 
responsibilityforissuanceofthewarrant in the trial counsel, subject 
only to the requirement for consultation with, rather than approved 
by, the appropriate officer. By placing authority in the trial counsel 
to issue the warrant, the Manual obviously contemplates that the 
warrant  can only issue after referral of charges.'*$ The Manual 
authorizes issuance any time thereafter, even before the court actu- 
ally convenes. 

The Manual does not state when a warrant  of attachment may 
issue. Instead, it provides only that  it is to be used in an appropriate 
case.L30 In context, it is clear that  a warrant  of attachment should be 
used only to obtain a material131 witness who will not comply with a 
subpoena. Although the better practice is to attempt service of a 
subpoenafirstandtaresorttoawarrantof attachmentonlyafter the 
witness refusesto comply, nothingin the Manual for Courts-Martial 
necessarily suggests that  the issuance of a subpoena or an actual 
refusal to appear 1s a prerequisite to issuance of a warrant. The 
Manual's criterion appears to primarily be one of necessity.'32 This 
raises an interesting policy question. In civilian practice, bench 
warrants are generally issued after witnesses fail to appear. Yet, 
civilian courts also utilize material witness statutes to order the 
arrest of witnesses likely to attempt to evade testifying. Although 
bench warrants are utilized for those witnesses who have not 
appeared, while material witness provisions are  used for those who 
maynotappear, thetwoproceduresareobviouslyrelated in that they 
both provide for the procurement and preservation of witness tes- 
timony. At present, the armed forces have a bench warrant  proce- 
dure which might theoretically be utilized as a material witness 
provision. Proposed Rule for C o ~ r t s - M a r t i a l ~ ~ ~  703(e)(Z)(G) and Its 
Discussion will condition issuance of the warrant of attachment to 

court-martial 1% emi,ened by the officer derlenared a a convenmg authority 
a h o  details the trial ~ o u n i e l  iproiemforl to the court  martmi p ~ r s u m t  ta U C.Y.J. 
art. 27 The term "eonveneP ~n MCM, 1969 ps i8  115d13). is iomeu-hat Inartful 
because I t  obrioudydoe8 not refer to the ~ e i m  of the convening aufhoriti I" creating 
rhecaurtbutrarherta thepointarxhmh thecourtIscalledintoseisionalthereIsno 
p~ii'ei~orubpoena,mvehleisartaeh.vntil  there #macourt-martmiin beingforwhlch 
w o c e b i  can mue. II IS not unui after the c o w t  13 "eonrened ' and charges I" B spieclfle 
case are referred ta I[ that pmeesi csn issue 

13OId. 
L"See note 56 and accompanying text aupm 
lu>lCM 1969. para 115d131. speaks af "When ~f becomes necessary to issue a 

rarranraf attachment: Thecivilian ease IN relating toarrerfof material w r n e ~ s e b  
msker Irclearthatnon-eampiianeerith ~illbp~enalbn~tae~ndlrlonprerequl~lteto 
isiuanceafan ~ r m t w . r r a n t  See. e.#., Bacon%' United States, 449 F.Zd 933 19th o r .  
mil! 

3%sir note 101 m p r n  
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cases in irhich the witness neglects or refuses to appear. Although 
this may well be desirable both for reasons of policy related to 
military-civilian relations and to forestall raising serious constit"- 
tional questions, it should be clear that  the proposed revision will 
foreclose a possible avenue for obtaining evidence before courts- 
martial. 

Procedurally. the Manual does not prescribe the form of the war. 
rant'z'and, although the Manual directs the trial counsel to accom- 
panythe warrant with supportingdacuments.ljj that requirement is 
intended to suppart the government's position in the event of a 
habeascorpuspetitian'a6anddoesnot appearto beafarmalcandition 
to be met before the warrant may issue. 

2. Execution of the warrant 
Execution of the warant i s  to be effective "when practicable. .  . 

through a civil officer of the United States."187 The civil officer 
contemplated by the Manual is United States marshal.13~ Failing 
service by a marshal, execution 1s by a military officer "designated 
for the purpose by the commander of the proper army area, naval 
district, air  command, or other appropriate ~ o m m a n d . " ~ ~ ~  The Xlan- 
ual contemplates that force may be necessary for the successful 
execution of the warrant,l'o although no statute or other executive 
order expressly allows the use of force on or permits the deprivation 

"'The Yanual prescribes nospeeifieform for the w ~ r r a n t  although s a i l i e i  Manuali 
d id ro  Sir r g  MCM. 1921et65$MCM 192SatS8 Thepresentfarm. UUForrn164 
1s prescribed by the Deparrmenr of Defense 

rTlhe warrant of attachment wll be aceamoanied bi thsarderr eonien . .  . .  
inpfhe court-martial or copierthered aeopi afthechargesin theeaie 
8ncludiwrhe order referringthecharges for trial. each espy certified by 
the t r i a l  coun~e l  to be a full and m e  copy of the ~ ~ i n a l .  the ~ r i g i n d  
ivbpatna rhar  ~npproofofiervieeof a copv thereof BeertlflCBle Statlng 
thatthe neeeriary witness fees and mileage have been dulyfendered. and 
an affidarit  of the t r ia l  cmn9el that the p e r m  being attached IS a 
material witness ~n the C B S ~  that the perron has willfully neglected 07 
refvied to appear although sufficienttime ha8 elapiedfor that purpare 
and that novalid excuse has beenoffered f a r t h e f a h r e t o  aooear. >ICY 
1969 para l l i d ( 3 )  

Id'MCM 1969 para llSd(3) 
1"'id. 
- 9 T  B Uep'tof Arm? Pamphlet So 27-2, .Anal?aisof Contents Llanual for Courts- 

M?artial United States 1869 Revisea Edition 23 2 (19701 In 1960 the Director of the 
Federal Varshal S e r u r p  l i s 3  directed b i  the D e p a r t m e n t  of Jurtlce Lo a5s11I the 
armed farces with the execution of w r r a n t i  of attachment 

1B3MChl, 1969. para l l id (3)  

Insxeevf~ngfh i sproe~ i s  ~ t ~ s l a u ~ f u l i a u i e o n l y ~ ~ m u e h f o r c e a s m a y  be 
neeesiaryto bringthe \ i lfneii  heforerhecouit When  tapp pear if haft he 
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of liberty of a civilian by military a u t h o r i t ~ . ' ~ ~  

3. Constitutionalitg of the military warrant of attachment 
Clearly, the apprehension by military authorities of a civilian 

witness who is not the subject of criminal charges is troubling and 
raises a number of constitutional questions, among the most impor- 
tant  of which are the following: 

(1) Whether any innocent citizen may be arrested to obtain 

(2) Whether military authorities may apprehend a civilian to 

(3) What quantum of proof is necessary before a warrant Of 

(4) Who may issue a warrant of attachment? 

testimony? 

obtain testimony at  a court-martial? 

attachment may issue? 

The first of these questions must be considered resolved; twenty- 
seven states expressly utilize variations of the warrant  of attach- 
ment"2 and all States subscribe to the Uniform Act to Secure the 
Attendance of Witnesses from Without a State in Criminal Proceed- 
ings.143 The fundamental concept of the arrest  of material witnesses 
is also accepted throughout the American judicial system.144 
Although it could be said that  warrants of attachment directing the 
attachment of civilians might better be placed in the hands of civil- 
ian judicial authorities, theonlycourtwhieh hasconsidered the m u e  
to date145 has dear ly  rejected that ~os i t i on . "~  The last two questions, 
however, raise issues of substant ia l ly  greater  legal import .  

uieof force may be reqviredor when travelor other ordersare neee~sary, 
approprisie appliearion to the piopei commander for aSmtanCe or for 
orders may be made b) the officer who is IO execute the pmeebs. M C M  
1969 para. l l6d(3! 

"1Despife the introduefion of several bills over B period of rears Congresr has 
declined t o  enact leeiilafion ipeeifiesllr pivine military personnel arrest pouer wer  
eiwliani by statute The most recent bill of this kind WBS 8 727. 97th Conr.. 1st Sess. 
(19813 rh ieh  would ha\e authorized the Secretary a i  Defense'ta mve9toffleera of 
the Department of D+e . r i f h  the porerro arrest individuals on militaryfaeili- 
ties and ini~sllations 

I*'Lederer. svpm now 123. at 12-13 n 49 
h.aThe Act prawdes that a host state must hanor an order from another state 

directin. that a m v e n  witneis be tak en into euitod) 
, ~ v  UnitedStates,449FZd933(9rhCir.  1971). 

rhefher a hlarineCavrtafInquiry had 
~ 1 (8.D Cal 1963) 

" .  
af h i t n e s ~ e ~ l  effective were resort to p m e c u f i a n  under (Article 47). the 
iesult K o d d  be ineffective and illumy Punishment BQ an offense cannot 
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Although the Supreme Court has held that "a subpoena to appear 
before a grand jury 1s not a 'seizure' in the Fourth Amendment 
~ense , " "~ i t  i s  apparent that theactual apprehension of an individual 
and his or her involuntary physical removal to t e s t i fp s  a t  a caurt- 
martial neceSSarilyconstitutei such aseizure.149Exceptfor alirnited 
number of exceptions, the Fourth Amendment commands that sei* 
ures be based upon probable cause and a t  least one court has held 
that a seizure of a material witness must be based upon probable 
cause.LLo This conclusion Seems correct and fully applicable to the 
military warrant of attachment What is less clear, however, is uhat 
probable cause must establish. In the normal attachment case, the 
absence of the subpoenaed witness a t  trial is apparent and 1s more 
than enough to support the issuance of a warrant insofar as it 1s 

necessarytoprocure that person's attendance.ljlYet, the Manual for 
Courts-Nartial contemplates only the attachment of a witness who 
will give'haterial" testimony.ljZAccordingly, it would seem reason- 
able to require that the materiality of the witness be demonstrated 
prior totheissuanceafthewarrant,  al thoughitmightbeargued that 
asubpoenaneed notbebasedonprabable~ause~~3andwill beconsid. 
ered valid until properly voided by the court.16' Accordingly, lack of 

empel  disclosure to make an i n w i n  effectire. And if boards of inwi i i l  
aretoperformfheirfvnctianj . . theycandosa i fonl i~fmeansexiarta 
brmpsvmmaril i  recaleiiiantritneiies befarethem Andthewarrantof 
~itaehmenttraditionallr aroridei such means Thesumeitian ha8 been 
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materiality may only be raised by the prospective witness via a 
motion to quash the subpoena. Although the issue is a close one, as a 
matter of policy, the better course is to demonstrate materiality of 
the witness an a preponderance basis when seeking a warrant of 
attachment. It should besimple for counsel to demonstrate material- 
ity inviewofthe f ac t tha t the  Manual presentlyrequiresthedefense 
to demonstrate materiality and the government toonlycall material 
witnesses'jj and because of both the dislocation to the witness and the 
nature of the military intrusion into civil matters caused by the 
warrant.  Proof of materiality should clearly be required when a 
warrant is to be issued for an individual who has not been subpoe- 
naed. In  such a case, the prosecution should demonstrate not only 
materiality but also that the witness is not likely to comply with the 
subpoena.156 

The last matter to be resolved is the question of who should grant 
the warrant of attachment. At present, the Manual specifies that  the 
warrant should be issued by the trial counseL'67 The Supreme Court 
has, however, declared search warrants issued by Drosecutors158 to 
be unconstitutional and declared that issuing officers must be neu- 
tral  and detached. "Whatever else neutrality and detachment might 
entail, it is clear that  they require severance and disengagement 
from activities of law enforcement."168 As warrants of attachment 
result in the seizure of civilians, there i s  no justification for applica- 
tion af the argument of military necessity to their seizure. Although 
placing the warrant of attachment power in the hands of the trial 
counsel is historically understandable in view of the fairly recent 
advent ofthe militaryjudiciary,lnDthere is nojustification atpresent 
for issuing a warrant of attachment by a prosecutor. 

In summary, the present procedure for the issuance of a military 
warrant of attachment provides an unusual tool to secure the testi- 
monyof unwilling civilian witnesses. In its present form, however, i t  
must be viewed as flawed and almost certainly unconstitutional. 
Given this result, a trial counsel could likely moot any constitutional 
complaints by applying to a military judge for permission to issue a 

%k text  accompanjmg notes 22.21.48-58 supra. 
I W e e  Bacon \ Lnited States. 449 F.2d 933, 943 (9th Cir 19711 
"->lCM, 1969, para 115d431 
1Wmlidee I. Neu Hampnhire 403 U.S. 443 119711 (state attorney general could not 

issue searchwarrant nataiihitandingstatestarute authormne h m  mmue warrants 
8% B lurtlce of the peace). 

lS'Shadxiek v City of Tampa 107 U S 345,350 (1972) 
"W~hfary  judges were not required sf epeeml eaurt~-martlal, for example. unfd 

1969 
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warrant of attachment, proving ~n the process an a preponderance 
basis that the desired witness i s  a material witness and, when 
appropriate. that it IS more probable than not that  the witness will 
not comply with a subpoena. 

3. Ilrirnunity 

a. Ingeneral 

The Supreme Court has long recognized that a valid claim to the 
privilege against self-incrimination may be overcome by a grant of 

ordingly, when the p r o ~ e c u t i o n ~ ~ ~ s e e k s  the testim- 
who will claim the constitutional or statutorylsa 

privilege, i t  may compel the individual's testimony through a grant 
of immunity. Although the armed forces have claimed the power to 
grant immunity since a t  least 1917.L84 no Statute present1rexists:"oar 
hasever existed that authorizes the armed forces to grant immunity. 
Dealingwiththisizsue in 1964in rnitrdStates j '  K i r 8 ~ i i ' ~ ~  the Court 
of Military Appeals held that it perceived "a Congressional grant of 
powerto provide immunityfrom prosecution in the pravisians ofthe 
Uniform Code: and a valid delineation of B method by which to 
exercise the power In the Manual for Courts-Xartial . ."16i In 
Ktrsch, the court reasoned that,  inasmuch as the Uniform Code 
provides the convening authority the power to overturn a convic- 
tion,'e8and thusthrough the rightagainstdoublejeopardythepouer 
to absolutely protect an accused from criminal sanction, a convening 
authorityneed not actually try an accused and overturn a conviction 
to grant immunity to a service member.169 The court also noted that 
Congress was well aware of the various Manuals for Courts-Martial 
and regulations providing for immunity and had failed to abject to 

concerned. m e  text ~eeornpanging "ores 39 
"'U C >f J art 31 Sirgrrzrially Ledere 

72 1111. L R 
"'Green, 

Martla1 907, 
"Green 

d imus id  at note 173 and aeearnpanying text which has limited application 
. - * I5  C Y A 84. 35 C 21 R 56 119641 

L Id st 90.91 35 C.11 R. at  62-63 
laiSer U.C M J n i t  64 C comenmg authority mar approie  only such findings of 

as hs f indsco r rec r in l aa  and fact  andss heinhiadiseretion gul!t? mdtherenrence 
determiner should be approved '1 
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the military's interpretation of the law.1'0 Although expressly recog- 
nizing the power of a convening authority to grant immumty, the 
court made it clear that  immunity could not be granted for offenses 
over which militarycourts lack jurisdictionl'land thus, implicitly, a 
convening authority cannot grant immunity to persons not subject to 
trial by Although Kirsch remains the dispositive 
case in this area, enactment of the Organized Crime Control Act of 
1910L-3 complicated matters substantially. The Acl centralized in 
the Attorney General the federal government's power to grant 
immunity and could be read to have deprived the armed forces of any 
general power to grant immunity due to the absence of express 
reference to courts-martial. Although the military departments 
may, as federal agencies, obtain the Attorney General's permission 
togrant immunity toawitness,"'onecommentator,after athorough 
examination of the legislative history of the Act, can find no reason to 
believe that the Act was intended to affect the armed forces in any 
other fashion."s Kotwithstanding this, Justice Rehnquist, then 
Assistant Attorney General, Office of Legal Counsel, having opined 
that courts-martial constitute "proceedings before an agency" within 
the meaning of the Act but that Act had not repealed the armed 
forcespowers togrant immunityunder Kirsch, statedthat immunity 
could not be granted without the consent of the Attorney General in 
any case in which the Department of Justice might have an  inter- 

Such a result, although in accord with the Act's spirit, hardly 
seems possible in VEW of the finding that the Act did not repeal the 
military'spowertogrant immunityandtheabsencein thelegislative 
history of any intent to affect the armed forces. 
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At present, theassumption isthat Congress has implicitlygranted 
the armed forces the power to grant immunity to any ~erv ice  
member who may be tried by court-martial for the offense about 
which the member will testify, but that the immunity must be 
obtained under the Organized Crime Control Act of 1910 whenever 
the case has Department of Justice interest. Given Justice Rehn- 
quist's findings, the latter requirement albeit an excellent policy 
decision, appears a legal nullity. The real question is whether the 
armed forces in fact have power to grant Assuming 
that federal statute has not deprived the military of that power. one 
must reexamine Kirsch. Concededly, the court's holding in Kirsch 1s 
unusual and somewhat tortured and the court need not have con- 
cluded as it did. The court could easily hare held that, although a 
convening authoritycould in ejfectgrant immunity, the Code did not 
authorize the issuance of such a grant absent trial.1-8 The weight of 
legal history does support Kirsch. however. and. as the armed forces 
a re  part  of the federal government, it would also appear reasonable 
toconclude that agrantof transactional immunityliBproperly issued 
by the armed forces 1s binding on the remainder of the federal 
government and the states 160 Any future revision of the Uniform 
Code of Military Justice should re~olve this matter, however, by 
creating express statutory authority for the armed forces to grant 
immunity. At present, the military system is clearly vulnerable to 
challenge in the federal district courts. 

l-*Kimh dealt with agrsntof transact 
~t appears that the armed forces may us 
PranIS Of rransactlonsl lrnrn""ltY Srr te 

I' U C hl  J art 76 In relelanr part 4rilcle 76 declares that 'the pmceedinp3. .of 
courts-martial asapprored. reviewed. or affirmed as required bb thirehaprer are 

interpretation of Article 76 mal. be erroneous I" that  the 
t o  deal with the finality and effects of eonilctlonr Given 

or the federal goi,ernmenl S w  Jersey P Portash. 410 C S 450 119791 (grand iuri 

34 



19831 COMPULSORY PROCESS AND CONFRONTATION 

b. The nature of the immunity required 
(11, Ill general 

Following civilian precedent, military grants of immunity extend- 
ed transactional immunity's' until the Supreme Court's decision in 
1972 in Kastigar c. United States that  only testimonial immunity18* 
was necessary to overcome the Fifth Amendment privilege. The 
ability of the armed forces to grant  testimonial immunity since 
Kastigar has been unclear. The promulgation of the Military Rules 
of Evidence expressly authorized the granting of use immunity,183 
but the President'srule makingpower under Article 36ofthe Code's' 
does not extend to violating congressional statute; members of the 
armed forces have been granted a statutory right against self- 
incrimination which has frequently been held to be broader than the 
Fifth Amendment privilege.'sj The legislative history of the statu- 
tory privilege suggests that, in relevant par t ,  it  was indeed intended 
to merely echo the Fifth Amendment privilege,'S'in which case the 
Court's holding in Kastigar would clearly apply to the armed forces. 
However, the holdings of the Court of Military Appeals create some 
uncertainty. Until fairly recently, the court repeatedly held that  the 
Statutory right was more protective than the constitutional one. 
Although the court has since either rejected or modified this posi- 
tion,l87 enough doubt exists that  a reasonable argument can be 
mounted to the effect that the statutory right requires transactional 
immunity, especially since the present statutory right and all of its 

">Under traniaefional ~rnmunily,  B witne~s  1s granted immunity from proseeutm 
for ani transaction or offense concerning which the witness testified 

1"406 U S 441 (1972) 
3 ~ a M h l . R  Erld 301(e i ( l i .~~ra lsoUniredStares i ,  V i l l m e i . 1 3 M J  46,60(C M A. 

1982) [Everett C J.. diirenfmg) 
lid''Pretrml, trial. and pmr-trial procedures . ma) be prescribed by the Preaidenr 

by regulatianr which shall. .not be contrary fa OF inconsistent with this chapter'' 

See #enrrally, Lederer. Rights U'ommgs an the Armed Serncrs.  72 MII. L Rev 1. 
States Y Armstrong 9 M J. 374 (C.M.A 1980) ~n whxh 
ed earlier holdings while J u d g e  Cook and Fletcher stated 

that nothing in the ease required the court ta reexamme the "retfled eanstruerm of 
Article 31'' That the Artiele " 'has a broader sweep than the Fifth Amendment ' " 9 
M J at  384 (quaflng United Sfstel v R u n  23 C M A 181. 182. 48 C.M R 197, 798 
(1974)). The court haseleaili narroued the scopeof Article 31, however United S~stes 
v Armifrong 9 M J . 3 7 4 ( C  M A  19aOi :U"~t~dSt~rer i .L loud .10M.J  172(C.M.A 
l 0 i O I  ."~-, 

"'Lederer. Rzghts Warnings m the Armed Sen'~ee8,  72 Mil. L v 1, 6-9 (1916). See 
also United States". Lloyd. 10 M.J. 1 7 2 K  M.A 1981i, Pnited Staiesu. Armstrong, 9 
M.J. 874 (C.M.A. 1980). 

' S i r  United States v. Lloyd. 10 M J 172 (C M.A. 1981): United States V. 
Armstrong, 9 M J 374 (C 1% A 19801 
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predecessors were enacted during the period in which transactional 
immunity was viewed as constitutionally necessary to oi'ercome the 
Fifth Amendmentprivilege.1'8The issue seemsto havebeen resolved 
in Cnited States c. Villines.189 in which a fragmented Court of Mil- 
itary Appeals appears to have accepted the granting of testimonial 
immunity by a general court-martial convening authority.lBO Pro- 
posed Rule far Court-Martial 704(a) express accepts testimonial 
immunity. 

/Z), Threat ojprosecution in aforeign jwtsdietion 
For immunity to overcome the right against self.incrimination. it 

must atminimumsuccessfuilyprotecttheu~itnessagainst any useof 
the testimony given pursuant to the grant including any derivative 
usethereof.lQ1 Even ifamilitarygrantofimmunityisnotbindingon 
the states, through either Article 7 6  or the Supremacy Clause, the 
Supreme Court's decision in ,Murphy v. WatrrjmlztlBz would protect 
the witness from use of the immunized testimony in astate court. The 
same result will fallow, however, if the witness is potentially subject 
to prosecution in a foreign nation. 

The SupremeCourthasyettodetermine whether awitnesswhois 
faced with a realistic threat of foreign prosecution may refuse to 
testify in a court in the United States notwithstanding a grant of 
immunityfullyeffective in the United States.L88 Anumber of federal 
district courts have considered the topic, nearly all in the context of 
witnesses granted immunityto testifybeforegrandjuriea, and have, 
with little exception, held that the witness must testify.'94 The hold- 
ings havereliedontworationales;first, thatgrandjurytestimonyis 
secret and not likely to come to the attention of a foreign power and. 

"Woegenemlly E. Imsmkelried, P Glannelll. F Gllllgan & € Lederer Crlrnlnal 
Evidence 304-05 11979) 

13*13 M J 46 (C M A. 1982) See elm United Stales \ Newman 14 M J 474 481 
1C M A  1983) ( / o w  Court has clearly avthorned such immuniti "1 

"id at52-54lFiercher J ):rd ar57Gook J. Con("rTinginrhererult1:id (Eveiett 
C J diiientmg) Seralso United Statesr. Rwera. 1 M.J. 107 1C M..4 1976l ( fa~lmgtc  
raise the tesrirnanial immunitg I S S Y ~ !  marrs~ng on other grounds, 49 C M R 269 
(A C M R 1979) (holdmgtesfirnonial Immunity lau-full 

"lKastigar V. United Sfatea. 406 U.S 441 11972) 
lW378 U S 52 (1964) 
13aZicarelli v Commibsion of Inuesti~afion. 406 U.S 472 11974) (mienfmai l i  not 

See gmerally E. Imwmkelried. P. Giannelli. F Giliigan & F. Laderer Criminal 
1979)' VI Criminal Law Materi811 32-11 (The Judge Advocate 

General b School. U S  l r m y  19811 But m e  in I# Grand Ju ry  Subpoena of Martin 
Flansgan, 81 C V 3978 Nat L J March 8, 1982. st 2 e01 3 (E D S Y 1982) 
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second, that absent extradition,'ge the witness may avoid foreign 
prosecution simply by not traveling to the foreign nation. To the 
extent that  these holdings are correctas they relateto civilian life.1e8 
they hardly seem applicable to the armed forces. Testimony before 
military proceedings, including the functional equivalent of the 
grand jury, the Article 32 proceeding,'$' is almost never secret. 
Furthermore, service members are subject to involuntary transfer 
tovirtually any nation in theworld. Indeed, trial may be takingplace 
in a country with an interest in trying the accused . '~~  Consequently, 
the civilianlau,seems inapposite. The Court of Military Appealswas 
faced with acaseinvalvingathreatoiforeignproseeutio~i" 1956,LB9 
when an accused complained that a Korean civilian witness was 
erroneously forced to testify a t  his court-martial despite his reliance 
on the right against self-incrimination because of possible triai in 
Japan. In dicta, not joined by any other member of the court, Judge 
Latimer stated that both the constitutional and statutory200 rights 
against self-incrimination extended only to " 'a reasonable fear or 
prosecution' under the Law of the United States."201 

The right against self-incrimination is a favored right under 
Americanlaw. Although thegovernment does have a right to"every 
man's evidence", that r ight is contingent on the right to remain 
silent. Where potential foreign prosecution is possible, a t  least when 
that prosecution is a consequence of military service, the privileges 
against self-incrimination should apply absent immunity which is 
effective to prevent the useor derivativeuseof immunized testimony 

1BjThe possibility of e x m d i t m  does not appear IO ham been Taken seriou~ly m 
many af the cases 

."At the heart  of the question is the probablhty of successful o ~ e r i e a ~  prosecution 
This necessarily requires one to determine not mi) farelgn iav, but a i m  the prababll- 
ItY of overseas interest I" prosecution and the probsblllty that the iurmdlefm c m  
reach the American accused in Flonagon. the witnes9 held jomt U.S. and Irmh 
citizenshipandwas anunindieted co-conscdratorina piantoshlpweaponsta Ireland 
and Great Britain. The trial Judge held that both Ireland and Northern Ireland 
enforced their l a w  implicitly making p ~ ~ ~ e e u t i o n  likeiy. 

IBrC C M J B T ~  32 
le*A foreign host nation clesrly has an interest in trying an Amencan  s e r v m  

member uha  has rialated its i a w  or m u r e d  l ts  peapie. The Unrted Stale8 har 
negotiated Statu9 of Forces Agreements or concluded exeeutwe agreements wlth 
many hastnations which generally result in court-martmi of nearly 811 such offenders 
However. foreign trial is a clear possibility and in lome counfrie~ for % m e  types af 
offenses P pmbebility. 

l"United States V. Murphy, 7 C.M A 32 21 C M.R 168 (1966). 
*wU.C M J art 31. 
*"7 C.M.A. at 37 21 C.M.R. a t  168. (citing Slochower V. Board of Education, 160 

U S.  (196633. Judge Latimer's ielianee on Slmho-wswar misplaced Sei. 0.g.. note 193 
Sup7a. 
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in a prosecution in any jurisdiction, domestic or foreign. 

e. Consequences of granting immumty 

(1). At trial 
Pursuant to the Military Rules of Evidence: 

When a prosecution witness. .  .has been granted immun- 
ity or leniency in exchange for tsetimony, the grant shall 
be reduced to writing and shall be served on the accused 
prior to arraignment or within a reasonable time before 
the witness testifies. If notification is not made as required 
by this rule, the militaryjudge may grant a continuance 
until notification is made, prohibitor strike the testimony 
of the witness, or enter such other order as may be 
required.202 

The Rule thusinsuresthedefenseameaningfuiopportunitytocross- 
examinetheimmunizedprosecutionwitness. The Ruleistakenfrom 
the decision of the Court of Military Appeals in Oiited States c. 
Websterm3 and its analysis states that disclosure should be made 
prior to arraignment.204 

(2). To the immunized mtnrss 
When the witness has been granted transactional immunity,20~ the 

witness may not be later prosecuted by the armed forceszo6 for any 
offense included within the grant.g0' When the witness has been 
given testimonial imrnunity,zQB the witness may later be prosecuted, 
but only if the prosecution can adequately show in court. by evi- 
dence,20e that the government has not relied on the immunized tes- 

'E'M~I R Evid 301icJI2). 
2ozl M.J 216 (C M A  1971) 
20'Analyix of the 1980Amendments tothe Manual for Courts-hlartd 1969. Anal>- 

T t  1% unclear whether !he accused eauld be pmeeuied  lawfull? by a civilian 

*).The accused may be proaecvtedfoi eommittingperjury while restif1 ingpuriuanf 

IX of Rule 3Ol(c)l2) rrprtnfed ot M C M .  1969. A18-ll .  

jurisdwtian. Srr accompanying notes 161-80 supra 

ta the ~ r n r n u n m  nrant. 

" ' s e e  grnrroi ly  text aecompanylng n m e S  181.90 supra 
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timony or any product thereaf.2'0 I t  appears from the decision of the 
Court of Military Appeals in Cnited States 8. Rieeral'lthat the Court 
of Military Appeals will strictly hold the government to this 
requirement and it is probable that the government cannot prose- 
cute a previously immunized witness without being able to prove 
that the case preparation was complete prior to the witness' testi- 
moneypursuantto thegrant,zlzandeventhenonlyifthetrialcounsel 
can be shown to be unaware of the nature of the testimony given 
under the grant.213 A subsequently prosecuted witness may raise a 
prior immunity granton amotionto dismiss.z14A previouslyimmun- 
ized accused may not be impeached a t  trial with testimony given 
pu rwan t  to the grant as such testimony is deemed coerced and 
involuntary.llj 

IS). Post-tnal 
Within the armed forces, immunity may only be granted by the 

convening authority216 or by the action of a convening authority.21' 
From 1958until1983, the Court of Military Appeals reasoned that it 
was unlikely that a convening authority would grant or obtain 
immunity for a witness who was not expected to testify truthfully. 
Consequently. it has consistently held that,  by granting immunity, 
theconveningauthorityz'aand staff judge advocate219involved in the 

"'Mll R Erid.301icjilj.SeealeaUnired States". Rivera, 1 M J 107iC M.A. 19761. 
Z:l lM.J  107iC M.A.1976i.SeealioUniredStat~su.Whitehead.6M .I 294iC h1.A. 

1978) 
S'SThis rule may not extend SO far ab to prevent use of a nes witness discovered via 

theimmunized testimony seeunited States" Ceccolmi.43bU S 268(19781,airhough 
any loiiealanaiysisoftherirht BpBinitself-ine~iminarlon would result ~n excln~ion of 

~~ 

such &denee. 
lLJKnowledge of the probable nature af a witnes8' responae which permits highly 

u d u i  trial pwpsration should be conaidered improper fruit of the immunized tes- 
t i m o w  See United States Y Rivera 1 M J 107 i C  M.A. 1976) 

21dMCM. 1969. para. 6% 
%"New Jersey v Portash, 440 U S 460 (1979) 
*"The conv~n ingau thor i rymnygran t immuni ty  t o  any servicemember subpet to 

referrdofeharges and trial bythatconvening authority. See texraecampanying natos 
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grant were disqualified from taking post-trial actions. The Court 
repudiated thisdoetr ineIni tsent i re tyin Knited Statssv. . V e ~ c r n a n , ~ ~ ~  
reasoning that the advent of testimonial immunity coupled with the 
adoption of Military Rule of Evidence 607, which provides that a 
party m a r  impeach his or her own witnesses, had eliminated any 
possibility that a convening authority or staff judge advocate could 
be viewed as having vouched for a witness' credibility by issuing a 
grant of immunity. The court did not, however, determine the effect 
of a grant of transactional immunity declaring, hoverer.  that the 
"key inquiry i s  whether [the convening authority's] actions before or 
during the trial create, or appear to create. a risk that he s i l l  be 
unable to evaluateobjectively and impartially ail the evidence in the 
record of tr ial .  . ''$91 

111. COXFRONTATION AND 
COMPULSORY PROCESS 

A. IN GENERAL 
From the perspective of an accused, perhaps the mast important 

constitutional protections are the Sixth Amendment rights to can- 
frantation and compuisory process, the rights ivhich, with the right 
against  self-incrimination, epitomize the adversary system.2lz 
Viewedingeneral terms, ther ight tocanfrantat iangives  theaccused 
the r igh t to  bepresentattrialZz3,,d toconfranttheevidenceaffered 
by the prosecution, and the right to compulsory process gives the 
defensethe righttoobtainand presentevidenceinits behalf. Clearly. 
the two rights are interdependent and must he viewed together, 
although Professor Westen has correctly suggested that, of the two, 
compulsory process is probably more important, the right to present 
defense evidence is likely more valuable than the ability to contest 
prosecution evidence inasmuch as the former may correct for mis- 
takes in the latter.zz4 Were the Sixth Amendment rights to confron- 
tation and compulsory process, bath applicable to c ~ u r t s - m a r t i a l . ~ ~ ~  

12014 M J 4 i 4  (C M 4 1983) 
"lid. at 482. 
'EZA careful a n a l y r i s r ~ l l  lndleate that the privilege againif self-lncriminafion IE the 

foundation sfone of the adsersary system as, r i thov! I! the burden of proof could be 
effectweb placed on the defendant. The canfranfatmn and eampulsoryproeei6 rights 
buppls the tools n e c e s w y  to make t h e  adversary system function 

40 



19831 COMPULSORY PROCESS AND CONFRONTATION 

to be interpreted in a literal and expansive fashion, it is apparent 
that present evidentiary and procedural standards would be greatly 
affected. At  the every least, the confrontation right would constitu- 
tionalize the hearsay rule and render all hearsay inadmissible. Con- 
sequently, it is not surprising that most commentators have rejected 
such interpretaiion."aThe Supreme Court, while also reJectingsuch 
literal interpretation,fiZ'has refused to fully acknowledge thedimen- 
sions of the two rights, preferring to deal with confrontation and 
compulsory process issues an a case by case basis. The pragmatic 
utility of the rights to the defense primarily sterns from their 
unsettled nature. The adversary system that they protect has been 
incorporated into military criminal law by the Uniform Code of 
Military Justice228 and case l a w  It is in the question of how they 
affectspecificareasofthelaw, areaswhicharesti l l  unresolved, that  
they are pragmatically important andpresent theable defensecoun- 
sel with significant opportunities. Accordingly, having examined 
the present procedural mechanisms for procuring evidence, i t  is 
appropriate to turn to an examination of the effects of the Sixth 
Amendment an that procurement and on the admissibility of evi. 
dence.Given that thisentireareaisadevelopingone. the focusofthis 
examination is necessarily on the decisions of the Supreme Court 
rather than the Court of Military Appeals. 

B. THE RIGHT OF CONFRONTATION 
I .  hgenera l  

The Sixth Amendmentdeclares:"In allcriminal prosecutions, the 
accused shall enjoy the r igh t . .  .to be confronted with the witnesses 
againsthim.,  . . "Atamin imum.  therighttoconfrontationg1,res the 
accused the right to be present a t  trialzzB to confront the evidence 
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offered by thegovernmentantheissueofguiltor innocencez30unles~ 
the accused has waived that right in some fashion 131 Presumably. 
the framers intended the confrontation right to have some greater 
Import. The Question then is how far,  if a t  all, the Sixth Amendment 
protects the accused against admission of various forms of evidence.232 
2. The Right to Compel the Gocernment to Produce Witnesses Whe 
Statements are L'8sed at Trial 

a. Ingeneral 

Construed narrowly, the right to be present a t  trial IS of use to the 
defendant only because the accused is thus aware of the govern- 
ment's evidence;the accused is therebs enabled to prepare and pre- 
sent a defense. If this were the limits of the Sixth Amendment. 
however. the government could subject the defendant to "trial by 
affidavit" as long as the defendant was faced with the evidence in 
court. Yet it has been obvious since the earliest confrontation cases 
thatthe prohibitionoftrials by affidavit 1s a basicconceptofconfron- 
tation.233Consequently the Sixth Amendment must limit the govern- 
ment's ability to present Its case in hearsay form to some degree. 

b. Amtlable witnesses 

h'ot,vithstandingthelarge number ofhearsay exceptions whichdo 
not require unavailable d e c l a r a n t ~ , ~ ~ '  the Supreme Court has not as 

genera1 except,< 
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ate3 156 U S 237 242 (1895) 
2 R. Evid 803 (ruentp-three enumerated exeeprian~ and a residual 
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yet expressly held constitutional hearsay evidence against an accused 
who could not cross-examine the declarantz" when that  confronta- 
tion might have been useful to the accused.*3~Instead. although there 
are  clear indications that the Court will recognize exceptions to this 
general rule, present case law appears to bar admission of hearsay 
evidence againstthe accused when the hearsaydeclarant is available 
for cross-e~arninat ion.~3~ The government thus must produce the 
declarant in person before introducing an out-of-court statement 
against the accused.238 In determining when a witness is available,2Be 
the Court has rejected the argument that the government has no 
obligation to produce witnesses from beyond its territorial boundar- 
ies,$IO Similarly, the government cannot rely merely on its regular 
procedures for producing witnesses and must make a good faith 
effort touse allpractical methods toproduce thewitness in person.24' 
The government is not required to attempt to produce a witness in 
person if it can show thelikelyfailureof itsefforts.24sThe question of 
whetherthegovernmenthasmet itsobligation toproducedawitness 
is a constitutional one, however, and the standard is strict.2's 
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Although it could be argued that the confrontation clause would 
allow the government to try a defendant by affidavit as long as the 
witness was presentattr iai  for defense cross-examination, the Court 
has repeatedly implied that,  before the government will be permit- 
ted to use out-of-court statements of an available witness. the 
government must first call the witness2"during its case-in-chief and 
attempt toobtain the testimony directlyfrom thewitness under oath 
and in the presence of thejury.e46 Though reliability would exist if 
the government presented its case in hearsay form while allowing 
the defendant to call the declarant as witness, there are sound rea- 
sons for requiring the government to present its evidence via direct 
examination. If hearsay were used as part  of the government's pre- 
sentation, for example, the jury could be left with an  initial impres- 
sion not easilyerasable by defenseexamination of the deelarantafter 
the prosecution rested.z'61n addition, the defendant would be placed 
in thedifficult positionofhaving tocaiiusadefensewitnessaperson 
whose testimony is likely to be adverse.2'- 

e. Cnazailable u,itnesses 

(2). In general 

The confrontation right necessarily asks irhether the government 
is estopped from introducing out-of-court statements by witnesses 
who a re  unavailable for courtroom examination. If confrontation 
includes such a rule, I t  would presuppose "that evidence in any form 
other than direct testimony is too unreliable ever to be used against 
the accused in a criminal proceeding."2" Not only would confranta- 
tion contain procedural guarantees. but the concept would imply 
that a substantive constitutional standard governs admissibility of 
evidence. Rejecting this approach, the Supreme Court has suggested 
that the state may use out-of-courts statements as long as the prose- 
cution cannot produce the eridence in a more reliable farm. In Mat- 
tor L.. CSiited States?49 the Court allowed various statements, prior 
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recorded testimony and a dying declaration, to be used against the 
defendant after the prosecution showed that  the declarant was dead 
and that  the evidence was unavailable in a more reliable form.250 
Similarly, in California v, G r ~ e ~ , ~ ~ ~  the Court held that  the state 
could use testimonygiven ataprel iminary hearingonce the prosecu- 
tion had attempted and failed to obtain the testimony from the 
witness on direct examination. In  Ohio v. Raberts,z"ztestimony given 
by the witness a t  a preliminary hearing was held admissible after 
the state had shown that  the witness was unavailable. When the 
evidencein theout-of-courtstatement hasbeenavailableandprodu- 
cible in the more reliable form of in-court testimony, the confronta- 
tion clause has barreduseoftheout-ofaurt  statement.2" Oneseries 
of cases precludes use of an out-of-court statement when the declar- 
ant could not be cross-examined because of physical absence from 
the courtroom. However, examination of these casea reveal that  
prosecutorial neglector misconduct caused the witness'unavailabil- 
ity,n5r suggesting an underlying due process violation. In a second 
series of decisions, out-of-court statements have been excluded when 
the declarant, though physically present, asserted the right against 

l'oSrr Kirby v Knited Stater 174 U S .  47. 61 (1899). 
W 9 9  U S.  149 (1570) 
's'448 U.S. 56 (1580). 
*liThe standard to be applied in determining availability IS unelear. In Ohia V. 

Robert&, 448 U S. 56, 74 (1980). the Court quoted Barber Y .  Page, 390 U.S. 719, 724, 
725(1968), far the pmpmition that a"wltnesals not 'unavaliable'for p u r p ~ ~ e s o f ,  . the 
exception to the confrontation requirement unles8 the pmseeutorml zuthorifw have 
made agaod-Jhith e//onta obtain his presence at trhal''(emphas8s added in Ohia V. 
Roberts). Having declared that noeffortto obtaln a l i t n e s ~  need be made whenthem 
18 clearls no po8ribility of doing so ~ ~ e ~ e ~ e f u l i y .  such as I" the went  of death of the 
wifneP8. the Caurtrrsted. 
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self-incrimination.2jj Again, these cases suggest that prosecutorial 
conduct played a role and that the prosecution could have made the 
declarant available. When the challenged statements were made by 
eo-defendants on trial with the accused, for example. severance of 
the trials might have obviated the self-incrimination issue.z"AAlter- 
natively, the government could have tried the declarants before 
tryingthedefendant against whom thestatementswere to beused.zs7 
Finally, if the declarants continued to claim their self-incrimination 
privilege, they could have been made available by a grant of testi- 
monial immunity.2" 

The Court has, however, never declared that the confrontation 
clause is satisfied merely by offering evidence in its best available 
form. Instead, the clause contains a two-part standard controlling 
admissibility, regardless of whether the evidence exists in a better 
form. Initially. the confrontation clause establishes a rule of neces- 
sity: "in the usual case. .  . the prosecution must either produce, or 
demonstrate the unavailability of, the declarant whose statement it 
wishes to use against the defendant."ZSg Once the declarant is shown 
to be unavailable. the out-of-court statement i s  admissible only if It 
bears adequate "indicia of reliability"260 which "serve as adequate 
substitutes for the right of cross-examination,"li' 

(z), CiLamiiabil ity 

A declarant can be unavailable because of death, disappearance, 
illness, amnesia, or insanity,P62 exercise of a testimonial privilege,ln3 
or because of "imprisonment, military necessity. nonamenability to 

Z W r e  Robertrv Ruireli, 392 US 293(1968); Bruton > United States 391 U S 123 
(19681, Daugiaav Alabama,380U.S.415l1965) Butsei Parkerv Randolph.442 U.S. 
62 (1979) 

~~~CanJrontaiionond Compi.lsor,Prorisi,sipia note232, srS8Sn 43 S r r g r n r r a l l ~  
text zeeompanying nates 400-10 m f m  

*~-CanJ~oirantatin and Cmnpulaary Pioorss SUPTO "0% 232. 81 5% n 43 
z'dW. st 581-82 n 38. 
l"0hiau Roberts. 443U S 56,65(1930) Seanotee236-37.253supra Analfelnatlre 

statement defines necesbity a% "the State'b 'need' to introduce reievznt evidence that 
through no fault of Its own cannot be introduced in an) other way? California Y 
Green, 399 U.S 149 167 n 16 (19701. 

1"Duttonv Eranr.400U.S 74.89(1970) SeealaoOhlav Robertr.448U S 56.65-66 
(1980) Thetrieroffact must have"asatisfaetory b~i s fareva ivat ingthe truthaf the  
p m r  statement " California v Green 399 U S at 161 

"Hmrer v Beta, 467 F 2d 516. 633 (5th Clr. 1972). 
*'%I R. Ewd. 8041allS) (41. See d i o  Ohio Y Roberts. 448 U.S. 56, 74 (1960) 
SaZMil R Ehid 804(s)(l), (2) 
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process, or other reasonable c a u ~ e . ' ' ~ ~ ~  

As the Supreme Court hasstated, "awitnessis not'unavailable'for 
purposesof. . .the exceptionto theconfrontation requirement unless 
the prosecutorial authorities have made a good faith effort to obtain 
his presence at  trial."p6j While the prosecution i s  not required to 
perform"afuti1e act"to locate the witness,Pe6 thegocd faithstandard 
might be met even if the prosecution fails to take steps that  offer a 
remote possibility of producing the witness.287 The essential stand- 
ard is one of reasonableness.2'B Thus, a witness i8 unavailable when 
far  some reason, the witness is beyond the reach of the court- 
martial.*" However, actual unavailability must be established and 
the prosecution must produce independent evidence of the witness' 
actual departure.*'O Unless the prosecution has made a good faith 
effort tosecure thewitness, imprisonment doesnat make thewitness 
unavailable.21' 

When a witness with relevant information properly invokes a 

"'U C M . J  art 48Idji2) zneorporaled %n Mil. R E n d .  804(dN6) See MII R. E v d  
804(d)(S) It is uneleai 88 to what would constitute adeqvste "military neeersltu! 
When the ~ r o v i i i o n w ~ ~  ineludedin the Military Ruleaof Evidence. i f~geneia l  Utility 
u-BI conaidered questionable ~n view of the proeedenta dealing with depasitma. Set. 
e.o, United States" Daws. 18 C M A. 217. 223-24. 41 C.M.R. 217, 223-24 11970). 

118. 724-26(1868) 
at 74. 
lited Stares Y Bright, 9 M J. 189 (A C M.R. 1980). But 

i ,4u8 U.S. 204 (1972) 
148 US. a t  74. Compare Mancvsi Y. Stubba. 408 U.S. 204 11872). 
390US 71911868! 
.S. art. 48ldjlll. permits the ureofdewmtionswhen the witneii  
isdiction in which trial takes !dace or is more than m e  hundred 
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privilege against testifying,zT1 the witness is unavailable. Such a 
situation can present either a confrontation or compulsory process 
issue. Ifthegovernmentcan remedythereason for theexericseofthe 
privilege, as by granting immunity to a defense witness who has 
exercised the right against self-incrimination, a compulsory process 
is presented. When thegovernment offers the hearsay statementofa 
witness who will not besubiect to cross-examination, a confrontation 
issue is posed. I t  is, however, almost always the exercise of a witness' 
privilege against self-incrimination which results in  litigation. The 
conflict could be obviated by giving the witness testimonial immu- 

However, thecaurts have been extremely reluctant u, compel 
the government to provide use immunity to a witness not yet tried. 
The grant of immunity has been required onlywhen the prosecution 
intentionally disrupts when there is aviola- 
tionofdueprocess,when the prosecutionactson thebasisofreligion, 
race, or other discriminatory criteria, or when the potential testi- 
mony is clearly necessary and excu1patory.z" In some situations. 
though, the government's interest in withholding immunity is min- 
imal compared tothe defendant'sinterest in obtainingthetestimony. 
If the prosecution has already prepared its case against the witness. 
thereis, atmost, aslightburdenon theprosecutionofhavingtotrace 
its evidence to independent sources. Thus. the prosecution cannot 
claim that Its ability to prosecute would be hindered by granting 
immunity, and the prosecution should he forced to choose between 
granting immunity or striking the witness' testimony.976 
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(31, indicia of reliability 
Before the prosecution may offer a hearsay statement made by an 

unavailable declarant against the accused a t  trial on the merits, 
it must demonstrate that  the statement has sufficient "indicia of 
reliability"*7~ to effectively substitute for defense cross-examination 
of thewitness.27'Although the Supreme Court has failed todelineate 
with great  precisian what constitutes adequate indiciaof reliability, 
it has stated: "Reliability can be inferred without more in a c a e  
where the evidence fallswithinafirmlyrooted hearsay exception. In 
other cases, the evidencemustbeexcluded, a t  least absent ashowing 
of particularized guarantees of t rustworthine~s."~ '~ The Court has 
failed to indicate which of the numerous hearsay exceptions are  
"firmly rooted" in its judgment except to note with approval dying 
declarations, former testimony which was subject to cross-examina- 
tion, and business and public records.Q'e Because of their potential 
importance to military practice, closer examination of a number of 
hearsay exceptions are  appropriate. 

(ai. Fomer  testimony 
Under Military Rule of Evidence 804(b)(l), former or prior 

recorded testimony isadmissible as an exception to the hearsay rule. 
The basic prerequisite for this exception is that  the party against 
whom the testimony is offered has "had an opwrtunity and similar 
motive to develop the testimony by direct, cross, or redirect examina- 
tion."s80 This requirement is the "indicia of reliability" that satisfies 
the confrontation clause. In California u. Green.*S' the declarant's 
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statement had been made at  a preliminary hearing "under circum- 
stances closely approximating those that surround the typical 
trial,"*sz and the Supreme Court suggested that an opportunity to 
cross-examine would have been sufficient under the circumstances.2a3 
The Court expanded this into a functional analysis in Ohio V. 
Roberts.z8'Thedeclarant in Roberts had testifiedasadefense witness 
a t  the preliminary hearing and then disappeared. At the prelimi- 
nary hearing. defense counsel had questioned the declarant in a 
fashion very similar to that of e~OSS-eXamination.zSs Because the 
questioning "comported with the principal purpose of the cross- 
examination"z~6 by challenging the declarant's veracity, the testi- 
mony was held sufficiently reliable for confrontation purposes.28' 

Asthedraf tersof the MilitaryRulesofEvidencenoted,theunique 
nature of Artice 32 investigations'E8 raises the question of how this 
hearsay exception applies to Article 32 hearings.289 Article 32 hear. 
ings are  designed "to function as discovery devicesfor the defense as 
well to recommend an appropriate disposition of charges . .  . ?*C 
Merely havinganopportunitytodevelop thewitness'testimonyisnot 
enough; theremustbeasimilarmativeineachproceedingtodaso.28' 
Thus, ifadefensecounselonlyuses theArticle32hearingfordiscov- 
ery purposes, the Rule prohibits use of Article 32 testimony under 
this exception unless the requisite similar motive existed.292 While 
defense counsel's expression of intent during the Article 32 hearing 
i s  not subsequently binding an the military judge at  tria1,203 the 
prosecution has the burden of establishing admissibility and the 

Id'Id. at 166 See United States Y Jaeohy 11 C M A  423 29 C \I R. 244 (1960). 
LlnitedStatesv Eggers.3C.Y.A 191, 11C M.R 19111953):UnitedStatei\. Cheat 
nut. 4 M d. 642 (A.F C M R 1977). 

"'Csllfomiar Green, 399U.S.at166-66.Ser R LempertdS Ssltzhurg, Ahladern 
Approach to Evidence 474-76 12d ed 1983). 

28'443 U.S. 66 (1980). 
ga~ld. at 70 n 11. Reliability depends on the ~a i t ieu lar  fscth of each case lnsread of 

whether the witness wu technieallg on croib-sx&mmt~on. See id  at  7 
z381d. at 71 (emphasis ~n original) 

sWJ C M J art 32 
l"Analysii of the 1980 Amendment8 fo the Manual far Courl~->I.~arflsl, Analyas of 

Rule 804. repiinted 01 MCM 1969, Ala-lo9 
'"Id (dung Hvtson v Cnifed States 19 C M.A 437. 42 C M R 39 (1970). Unlted 

Statesv Samvels 1OC Y A 206.212.27C M R.230.286(1959j).So~Unlred Statesv 
Obligaeian, 17 C M A 36, 38. 37 C M.R 300, 302 (1967) 

"lYil. R. Ewd. 804(hlll) Thesimilar motive requnemsnfexlita fu m u r e  suifment 
Identify of iswes,  thus e ies f~nr  an adequate ~nferesr m examining the wtnei i  S 
SaitnburzL K Redden, Federal RulesoiEvidenee Manual 652(3d ed. 1932)lherehn- 
after cited as Saltzhvrg & Redden] 

9% 71.7a 

#%eo note 289supro 
"'Analysis of Rule 804. m p ?  ntrd et YCY. 1969 A1S-110 
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burden may be impossible to meet if  defense counsel adequately 
raisestheissueattrial,2"ToobviatethisprobIem, thebetterpractice 
is for a defense coumel who is using the Artice 32 hearing primarily 
for discovery purposes to announce that  strategy during the 
hearing.ass 

While the typical scenario involves an attempt by the prosecution 
to introduce prior recorded testimony against the defendant, the 
reverse is also possible. Assuming the prior record is verbatim and 
properly authenticated,z*e the accused may want to use favorable 
testimony given at  the earlier Article 32 hearing. If the government 
had an opportunity and similar motive to develop the witness' tes- 
timony at  the Article 32 hearing, the testimony should be admit- 
t d Z 9 '  It should be noted that  these requirements are  inapplicable if 
counsel merely wishes to do is to impeach the in-court testimony of a 
witness with testimony given a t  the Article 32 hearing. In  such a 
case, the evidence is not being offered for its t ruth and no hearsay 
objection applies."s 

(b). Business and public records" 
Under Military Rules of Evidence 803(6) and (a), records of regu- 

larly conducted activity and public records and reports are admissi- 
ble as exceptions to the hearsay rule. The essential requirement for 
the "business rec0rds"exception is that  the record be made and kept 
"in the course of a regularly conducted business activity."299 Justifi- 

"" ./_, 
*I'MII R. E v d  804161. See Fed R Evid. 808(61, Ad" Comm. Xotes. 66 F R D. 188. 

582.46 C.M R. at366 lahen BnslYstlS called toiestify i s~ue  is weightto bemuen <lab 
report, not initial admissibility). 
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cation for the public records exception lies in "the assumption that a 
public official will perform his duty properly and the unlikelihood 
tha t  he will remember details independently of the record."300 These 
assumptions constitute the "indicia of reliability"satisfying the con- 
frontation clause in this i n ~ t m c e . 3 ~ 1  It  1s primarilythe applicatmn of 
thrseexceptions tolaboratoryreportsand theeffectaftheconfronta- 
tion clause which has plagued the military courts:80~ the Court of 
Military Appeals has held tha t  such reports are properly admitted 
under the business recard exception.303 In the view of the court, a 
chemical analysi8 is inherently neutral: the chemist's job IS to ana- 
lyze the substance, not exercise prosecutorial discretian,30'and there 
isnoreason tosuspectthechemistof bias. Thecourt'sconelusionsare 
subject to dispute, particularly where, as is the usual case in the 
Arms,  the laboratory report IS the product of a forensic laboratory 
operated by a law enforcement agency. Recognizing that such 
reports a re  suhject to attack on an individual basis, the court has 
allowed the defendant to attack the report's accuracy,3Q~ both in 
terms of the analyst's competence and the regularity of the test 
procedures.s06 Later cases have accepted this doctrineso' and the 
Military Rules of Evidence expressly declare laboratory reports to 
be a hearsay exception.gos A question not yet addressed, however, is 

if the defense d e s k  the analyst's presence at trial Enalmh. supra note 304, at'33 
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the degree to which a laboratory report may be used to present in 
summary form an expert opinion susceptible to disagreement. 
Although Military Rule of Evidence 803(6) expressly permits "busi- 
ness records" to contain "opinions", it is by no means clear that  the 
Rule is intended to permit circumvention of the expert testimony 
rules, liberal though they are. Although current civilian law is 
sparse and confused, there may be a trend to admit records of regu- 
larly conducted activity containingexpertapinion and to leave to the 
trial judge the discretion to rule the evidence inadmissible when, 
pursuant to Rule 803(6). "the course of information or the method or 
circumstances of preparation indicate lack of trustworthine~s."3~9 
Inasmuch as Rule SO3(6)states tha laboratoryreportsare"normally" 
admissibleunder theRule, this approach, for example, would clearly 
permit the military judge to exclude a report which utilized a con- 
troversial scientific test. 

Assuming that the laboratory exception is sufficiently"re1iable" b 
satisfy the confrontation clause, the remaining probiem is what 
showing must be made to obtain the testimony of the chemist.310 

fc). Statements against interest 
Statements against interest, notably confessions in criminal eases, 

areadmissibleasanexceptiontothe hearsayrule.311Admissibilityis 
premised an the fact that  the statement would tend "to subject [the 
declarant] to civil or criminal liability" in such a fashion that a 
reasonable person would not make the statement unless he or she 
thought it to be true.s1z The assumption that  people do not make 
disservingstatementsunlesstheyare true underiiesthe exception3LS 
andthis assumption appearstoordinarilyestablish "indicia ofrelia- 
bility" for confrontation purposes.sl4 Particular concern for reliabil- 
ity accompanies the offer of a third party's confession to exculpate 
the defendant. To obviate the danger of fabrication, the Federal and 

"l'See text ~eeompanylng notes 469.92 in&(ra. 

8"Mil. R. Ewd.  804(bi(3). This zmurnes that Military Rules of Evidence 306 IS not 

J1mMil. R. End.  804(b)(3i. 
'IaFFed. R. E n d  804(b)(ai. Adv Comm. Notea. 56 F.R.D. 183, 327. 
"%e 01% United State8 V. Alvarez, 684 F.2d (5th Cir. 1978). 

applicable 
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Military Rules of Evidence require corroborating evidence ta "clearly 
indicate the trustworthiness af the statement.""'5 If the confession 
includes statements implicating the accused, under general princi- 
pies, the statements may be admissible as contextual statements.316 
Yet, there is Some uneasiness in "identifying all third-party confes- 
sions implicating a defendant as iegitimate declarations against 
penal interest."31' A declarant's inculpatory statement made to the 
authorities which implicatestheaccused may bethe resultofadesire 
to improve the declarant's position in plea bargaining or a similar 
motive.d1B While the statement implicating the accused would then 
beself-servingandshauld beexcluded BS not againstthedeclarant's 

a similar statement made to an accomplice could easily 
qualify as one falling under the hearsay exceptimago Thus, any 
confrontation issue depends directly on the circumstances surround- 
ing the declarant's confession 321 

Arguably, the use of a co-defendant's confession violates the ra- 
tionale of Bruton u. United States.sz1 which held that use a t  a joint 
trial ofco-defendant A'sconfession which implicates eo-defendant B, 
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but which is not admissible against B, violates B's confrontation 
right and that  limiting instructions are  inadequate to protect B.323 
The confession strengthens the government's case by evidence that  
the eo-defendant B cannot test by cross-examination, and the evi- 
dence is equally damaging whether it proves the fact of the commis- 
sion of the crime or the identity of the defendant as p e r ~ e t r a t o r . ~ ~ ~  
The declarant's confession will often be as inconsistent with the 
defense, even if it  does not explicitly refer to the defendant or of 
anyone else. as if it  clearly named the defendant; the confession can 
factuallycontradict thedefense's theory, or the facts can besuch that  
both the declarant and the defendant are probably guilty if either 
is .a26 The Court of Military Appeals has avoided the issue in light of 
the differingopinionsof the Supreme Court, preferringtodecidethe 
question byassumingaviolationof theconfrontation clause and then 
deciding the error war harmless.3z6 

8. The Right to Cross-Emmine the Government's Wztnesses at Trial 
a. In General 
While the Sixth Amendment constitutionalizes the state's duty to 

discloseitsevidencetotheaccusedat trialand, tosomedegree, aduty 
to present its evidence in the best available forrn,32' it also protects 
the accused's interest in cross-examining opposing witnesses. In 
Smith 5. Illin0is.3~~ the defendant was prevented from CrosS-exhmin- 
ing a prosecution witness about his real name and address, appar- 
ently because the information wa8 deemed irrelevant and thus 
beyond the scope of cross-examination. Reversing the conviction, the 
Supreme Court held that  the permissible scope of defense cross- 
examination of a prosecution witness is measured by independent 
constitutional standards.$ls Smith reflects the concept that, when 
applicable, the right to confrontation pre-empts the normal rules of 
evidence.330 

JsJBut nee Parker v Randolph, 442 U.S. 62(1979) (Bruton not applieableta interlack- 
ing confessions of multiple defendants with proper limiting instructions). 

SslSer United State8 v MeConnbeo. 7 M J. 302, 815-16 (C.M.A. 1979) (Perry, J., 
dissenting). But 8ee  id at 309-10 C/ Parker Y. Randolph, 442 U.S st 72-73 (m 
defendant eonfesmn le88 preivdieial when defendant has eanfesied LIPY). 

x2hA. Amsterdam, Trial Manvalforrhe Defenseof Criminal Canes 1-273, .359 to.360 

P"Ser Alford Y. United States. 282 U.S 637 (19311. United States V. Jaeoby. 11 
C.M.A. 428. 432. 29 C M R. 244. 248 (1960). United States V. Speer 2 M.J 1244 
(A F C.M.R 19761. 

55 



MILITARY LAW REVIEW [VOL. 101 

The Court has demonstrated that the constitutional standard in 
this context is strict. In D m i s  II. Alaska,3s1 an important state 
witness was ajuvenileonjuvenile court probation. Relyingon a state 
law designed to protect theconfidentialityof juvenile court records, 
the trial judge precluded defense cross-examination relating to the 
witness'juvenile record and his possible bias. Even though the state 
had an "important interest" in creating a privilege for juvenile 
records,332 the Court held that the defendant's right of confrontation 
outweighed the state's interest. Davis suggests that the defendant's 
rightofcross.exarninationcan bedefeated, ifatall ,  onlyfor the most 
compelling reasons.38a Although the Court's opinions in this area,  
Strictly construed, indicate only that the defense must be permitted 
to show the bias of a hostile it is apparent that  they stand 
forthe propositionthattheaccused must bepermittedameaningful 
cross-examination of a witness despite local rules of evidence.3s5 

Cross-examination serves three main functions: it sheds light on 
the credibility of the direct testimony; it brings out additional facts 
related to those elicited an direct examination; and in jurisdictions 
allowing "wide open" crass-examination,336 it brings out any addi. 
tional facts tending to elucidate any issue in the case.3si While the 
standard of relevancy applied to direct testimony can be logically 
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applied tofactselicited on cross-examination for useon the  merit^,^" 
the standard is markedly different for facts obtained to evaluate the 
credibility of evidence given during direct examination. In that  
instance. the test is"whether it will toausefulextentaid thecourtor 
jury in appraising the credibility of the witness and assessing the 
probative value of the direct testimony."88g Questioning for this pur- 
pose takes various forms, and the criteria of relevancy are  vague. 
Close adherence to a fixed standard may limit the usefulness of the 
cross-examination, but the dangersof undue prejudice andexcessive 
consumption of time clearly lurk in the b a c k g r o ~ n d . ~ ' ~  Clearly. evi- 
dence which is irrelevant cannot invoke the confrontation clause. 
However, it isprabable that  evidencewhich is technically relevantto 
impeachmentmightnothave thedegreeofprobativevaiueof impor- 
tance necessary to make the clause applicable. 

b. The rape shzeld rule 

fli. In general 
In one situation in particular, that  of sexual assault cases, poten- 

tially relevant cross-examination has been restricted by the Military 
Rules of Evidence. When the issue of consent is raised in a forcible 
rape case. evidence of the character t ra i t  of the victim has generally 
been considered re1evant.a" In reaction to political pressure from 
women's rights organizations and law enforcement agencies,"z how- 
ever, the overwhelming majority of jurisdictions now limit the rele- 
vance of the past sexual behavior of a victim of a forcible sexual 
offense.843 The military approach, codified in Military Rule of Evi- 
dence 412, substantially follows Federal Rule of Evidence 412.8" 
Subdivision (a) expressly declares that, in any case in which the 
defendant is charged with a "noneonsensual sexual offense,"s's the 
court-martial cannot admit into evidence reputation or opinion evi. 

"OThus, the trial Judge has the poqer to control the extent af eross.exsm>nation 
Fed. R. Ebid. 611la). Mii R. E n d  611Ia) 

"-MeCormiek, supm note 316, at B 193, at 68. 
""ZY C. Wrlght & K. Graham. Federal Practice Ei Procedure Evidence $ 5582. at 

492-631 11950) [hereinafter mted a i  Wright & Graham]. 
S**"[Allmost every jurisdiction in thi8 country has enacted some sort of rape shleld 

law "E Lempert&S Saltsburg. AModernAppraaehtoEridence63612d ed 1953) 
"'Analysis of the 1980 Amendments t o  the Manual for Courts.Marfiai, Anaiym of 

Mil. R. Evid 412. rrprinfrd at MCM, 1969 A1845 The military rule i s  mmewhst 
broader than the ewiiian rule I" that It applies toanVnoneonsensvai sexuzi offense 
Mil. R. Ewd. 412(8). 

B4111iustratrona of included offenses %re hated ~n MII R Evid 412(e) 
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dence concerning the past sexual behavior946 of an alleged victim.34T 
Subdivision (h) precludes admission of the victim's past sexual 
behavior unless the evidence is constitutionally required or offered to 
show 

(A) past sexual behavior with persons other than the accused, 
offered by the accused upon the issue of whether the 
accused was or was not. with respect to the alleged victim, 
the course of semen or injury: or 

(B) past Sexual behavior with the accused and is offered by the 
accused upon the issue of whether the alleged victim con- 
sented to the sexual behavior with respect to which the 
noneonsensual sexual offense IS alleged.3'8 

Nateablr. Rule412(a).unlike Rule 412(b),doesnot providein i tstext 
for admission of evidence that is constitutionally required by other- 
wise prohibited by the Rule. The drafters of the Rule, however, 
declared in their Analysis that  "evidence that is constitutionally 
required to be admitted on behalf of the defense remains admissible 
notwithstanding the absence of express authorization in Rule 
412(a)."940 

W .  Potential eonfroatatton problems 
Rape shield laws. including Military Rule of Evidence 412, have 

generally been upheld against claims that they violate the right of 
confrontation.aso Kevertheless, the rule's application in a particular 
case may violate the defendant'arighttocross-examineaprosecution 
witness.ss1 

Rule 412(a)'s seemingly ahsaluteprohibition on reputation oropin- 
ionevidencemayrunafouloftheconfrontation clause in anumberof 
circumstances. The accused might, for example, wish to offer evi- 
dence of the victim's reputation for certain sexual practices in order 

ars"Pas~sexuai beha\wr''IndeIined I" MII  R Evid 412(d) Sei Wright B Graham, 

"MII R E n d  412(s) Compare Mil R Evid 406la)(uhen characterevidence 13 
used circumitantiallg, only reputation or opinion evidence IP admiisiblel Rule 412 
takes t h e o p p m t e w w  admitting onlyspeeific acts and limiting thecircumstances I" 
u'hich that evidenee is admiriible SIP Saifzburg &. Redden mupm note 291, a t  222 

342. at 5 5384. at 538.48 

Ewer note 344, mpra 
"SMII R Evid 412(b) 
J60UUnited States v Hallimon. 12 M J 791 793 (A C M R 1982). United Statea Y 

Mahone 14 M J 521, 526 n 4 (A €.C.M R 1982) (dicta) See gmrrally eases cited ~n 
Annot, 1 A.L.R.4th283.292-300119801; WrighiBGraham 8wpmnote342.at56387 
nt 571 n 53 

'slDau~i I. Alaska 416 U.S 308 11974), Chambers, Mississippi, 410 U.S 284 
(1978) 
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toshow that heacted ingood fai thand inaccord with thatreputation 
and thus did not intentionally use force or acted under a reasonable 
mistake offact.352 Professors Saltzburg and Reddensuggest that  the 
peculiar transient status of the armed forcess68 presents another 
problem as defense witnesses may be unavailable and opinion or 
reputation evidence may be the only form of evidence  available.^^^ 

The remainder of subdivision (b) of Rule 412 expressly provides 
that  evidence constitutionally requires to be admitted shall be 
admitted despite the general prohibition on evidence of the sexual 
history of the victim. The problem is in determining when the con- 
frontation clause will require such evidence. One possible situation 
may Occur when the victim's sexual history is proffered to show a 
motive for fabricating a rape c h a r g e F  the rape charge might be 
used by the victim to explain her pregnancyssa or. in the case of a 
minor, her all-night absence from home.ss' Applying the Rule 
becomes more problematic in other contexts, such as impeachment 
by showing bias or specific contradiction. In a group rape case, the 
accused might claim, for example, that  the victim's testimony has 
been influenced because she had previously had sexual relations 
with one of the rapists. Conversely, a witness who corroborates par t  
ofthevictim'sstorymightbe biased because heor sheis herloveror, 
a t  the least, has previously had sexual relations with the victim.3" 
Davis c. Alaskaase may be little help in such a case as Davis could be 
read as allowing cross-examination to establish that the witness has 
areasonMaccusesomeone, butwithoutshowingthatthe witnesshas 
a particular bais for accusing the defendant.ae0 

9"Id. a? 516 
"'415 U 5. 308 (19741. 
'Wright & Graham, 8ugro note 342. at 0 6381. at 571. 
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It has been assumed that the accused has the right to contradict 
evidence of sexual behavior elicited by the prosecution, such as eri- 
dence that,priortotheineident, the\,ictimwasavirgin.361ThiS,,ieu, 
as8umes too much: Rule 412 bars such evidence whoever introduces 
it and ordinarily the accused has no right to compound the error.382 
On theother hand,evidenceofprior sexualbehavior may berelevant 
to rebut testimony not inadmissible itself under Rule 412.563 

The victim's credibility is also challengeable by showing some 
defect in her ability to perceive, recall, or narrate.864 Such defects 
may implicitly involveproofof prior sexual behavior, such as mental 
defectscaused by tertiarysyphilis.3isInsomecases,admissionofthe 
evidence may be required under the confrontation clause.366 

Impeaching the victim by introducing evidence by false accusa- 
tions has not received much attention. Under the terms of Rule 412, 
this is not "past sexual behavior."35' Admission u,ould seem to be 
limited by MilitaryRuleofEvidence608, which limits impeachment 
byspecificaetstoinquiryancrass-examinationand subjectsit tothe 
court's discretion.$@ Notwithstanding the strictures of Rule 608, an 
accused's constitutional r ight to cross-examine in this instance 
includes the right to introduce evidence of previous false accusa- 
tions.368 

"lWright & Graham sicpra note 312 a t  5 5387. at 177 
98zId at 581 Theeammenrsrorr contradiet themselves afthm point saying fw1r that 

pdmission a1 impeachment or rebuttal widenee may beeonltltutlonallyrequlred and 
then that impeachment by specific contradietian need not be permnted under Rule 
412ih)lll Comporrffrlght&Graham s r p r ~ n o t e 3 4 2 , s l I j 3 8 6 . a t j 6 2 - 6  
95387 at576-77 lmpeachmenfthraugh biaiappearnrobeallou-ed holrei 
may heinapplicable here beesYSetheRvleIsinrendedIn~arttoproteet the 
i s  not a party to the w e .  Doe v United States, 666 F 2d 43, 46 14th Clr.  1981). 

'aiSFar exampie to counter a elaim that tho r8pe hm left the victim debillfated 
evidence that she later engaged ~n strenuous P ~ X U B I  acrlvny might be profferred. 
When the w t l m  d e n m  B bias apalnst the accused. ephsades of lesbian actlrmes 
might be submitted as eontradietmn. Wnght & Graham, m p r a  " o b  342, at 5 5387 at  
577 n.90 Sei id. 81 581 Clearly. the exceptmn iuggest8on here should he nar~oal i  
canstrued ta prevent the exeepfm from averwhelmmg the rule 

"'MeCormick. suwo note 315. at  8 45, st 93 
is6Evidsnce of diseaseor phyeieal candmon,perse. are notrendered madmlralhle by 

)?#I  R Evid 412. 
sbWlriehi & Graham, sipia note 342. at ) 5387, BT 677 But ~ r r  People >. N e m ~  37 

Cal App 3d 926. 151 Cal. Rptr. 32 (1978) ievidenee of rlcthm's p m r  iexusl histor> 
excluded on isme a1 her ability to pereewe penetration) 
""Md R Evid 412idj. Sir also Wright & Graham, ~ u p r a  note 342, at I5384 at 

546-47 
"'Md R. Evid 608ib) 
Bb'Wright&Giaham,arcpranofe342 at )  5387, at58O. Adlmnetmnshould hemade 

between a ~ e u ~ ~ t i o n ~  which are facfuslly unfounded and e a i e ~  whxh are dismisred 
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Finally. the accused might wish to impeach the victim with evi- 
denceafpastconvictions. WhileRule609wouldappeartocontrol the 
situation, admitting the conviction into e ~ i d e n c e , ~ "  the harder case 
arises when the impeachment i s  by convictions for past sex-related 
crimes, such as prostitution or obscenity. Rule 412 does not by its 
express language exclude such evidence for i t  is the fact of criminal 
conduct, the conviction. which is important. However. such evidence 
indirectlyincludesevidenceofpast sexualcanduct. ThoughDarisr.  
Alaska3"mayappeartorequireadmissianaftheconvictions, i t  may 
not be controlling; somecaurtshavecancluded that Davis onlyallows 
use of juvenile convictions for bias rather than far general impeach- 
ment.aV2 Thus. a prostitution conviction might be used to show that 
the victim had a reason to  accuse the defendant of rape, but not to 
merely impeach the victim's veracity. This issue is not likely to arise 
as these sexually related convictions are not likely to be probative of 
untruthfulness and thus neither admissible under Military Rules of 
Evidence 609(aj or 608(bj or D a ~ i s .  

e. Cross-emmination dwriiig suppression hearings 
Though the accused's r ightto cross-examine i8 generally protected 

and can be abridged only for compelling reasons,a-3 a less stringent 
standard is used in suppression hearings, as suggested byMcCrayt.  

The Supreme Court in.McCray held that theconfrontation 
clause was not violated when the judge hearing the suppression 
motion refused to allow defense cross-examination directed toward 
obtaining the name and address of the informant alleged to have 
provided probable cause for the arrest. Lower courts have extended 
McCray to situations in which valid security interests necessitate 
receiving in camera government evidence proffered a t  the suppres- 
sion hearing.3'j In such instances, however, a "least restrictive alter- 
native" approach is used; confrontation i s  limited only to the extent 

"aM~l  R Ewd. 60818) Themilitaryjudge's discretion i ~ e x e l u d e  theewdenee lmnat 
applicable m c e e ~ e l u ~ i o n  is  warranted only if rhe pmbbafive value of the ~ o n v i e f i o n  IS 
l e l b  than "its prejudieiai effect 0 the accused " MII R End.  609(a)(l) Such evidence 
13 hardly preivdieial to the aeeused but IS  only a i  concern to rho victim 

a I416 D.S. 308 (1874) 
*-%E 9..  People I Cowers.  86 Miic. 2d 764 382 N.Y S. I d  437 (Sup CI N Y Count) 

1876). State I. Barr, 18 Or. App 184 525 P 2d 1067 11974). Contra State Y. Cox, 42 
Ohio St 2d 200 327 S E. 2d 639 (1975) 

B-dSer text accompanying notes 18-340 aup~a. 
s"'386 U.S. 300 (1967) 

Y , United Stater Y Bell. 464 F.2d 667 i2d Cir 1972) when  gavernmenr ~ n f i o -  
dueed hiiaekerdefeefion pioflie. the defendantwas excluded butdsfmieeounsel was 
allowed to C ~ D I S - P X B ~ ~ ~ ~ )  Cj Gannett Co I DePaiwale,  448 U S  368. 438 (1978) 
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necessarstoprotectthevalid government mterest.s'6While the court 
may restrictcross-examinatianto avoid "backdoor"discoverybythe 
defense, it may not limit questioning that is clearly relevant to the 
defense claim.3;. 

C. THE RIGHT OF COMPULSORY PROCESS 

0. h i  geitera1 

.MS PAGE i2 
Under the Uniform Code of Military Justice, the accused has the 

same ability as the prosecution to secure "witnesses and other evi- 
dence."s'B The Statutory provision implements the defendant'j right 
of compulsory process under the Sixth Amendment.3'Q Compulsory 
process, at the least, means that the defendant is entitled to use the 
go\ernment's subpoena power in order to compel the attendance of 
witnessesan behalfaf the defense. In  addition, the clause stands as an 
independent standard, doing more than incorporating by reference 
whatever subpoena rights the defendant has under statute 350 A i  
such, the defendant's r ight of compulsory process goes beyond the 
subpoena power and includesnotonlywritsof actachment and writs 
af habeas corpus ad test~fieandurri.3'~ but noncoercive devices for 
requesting and inducing the appearance of witnesses, such as the 
good faith power of the prosecution and the convening authority to 

1. The right to co,npei the attendance o j a m i l a b l e  wtnrsses  at tr ial  
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ask a person to return as a witness.%a2 Witnesses within and outside 
the jurisdiction are encompassed by the right.363 

Though the compulsory process right is extensive. it i s  not abso- 
lute. Thegovernmenthasnoduty tosearch for witnesses whom it has 
no reasonable probability of discovering or producing.~~4 Instead. as 
with the government's obligation to confront the accused with wit- 
nesses against him,sss the government need only make a good faith 
effort to locate and product defense witnesSeS.Sa6 The similarity 
should not be surprising in light of the common purpose of the 
confrontation clause and the compulsory process clause to secure 
"the attendance of witnesses in order to enhance the ability of a 
defendant to elicit and present testimony in his defenx.''aa? The 
defense's r ight to witnesses extend only to "material witr~esses",a~~ 
Within the armed forces, the determination of materiality "is not 
susceptible togradation. The testimonyofagiven witnesseither isor 
is not material to the proceeding a t  hand,''s89 and "once materiality 
has been shown the Government must either produce the witness or 
abate the proceedings."39o Given the state of military criminal law, 

" "  
accarnpani,np nates 18-18 bums 

''*United Stares 
"oUUnited States I Carpenter 1 >I J 384. 386 86 (C M A  19761 Accord r n i t e d  

States T, Williams 3 !vl J 239. 213 I C  \I A 1977) There IS no eonsfifutlonal right to 
inrroduee irreleianr 01 immaterial evidence Washington Y. Texas. 388 U.S. 14 23 
(1967): Wvlhanw 3 Y J at 242 

Willis, 3 M J 94,  95 (C Y A 1977) 
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the only significant compulsory process problem IS the requirement 
found in paragraph 115 of the Manual for Courts-Manual that  a 
request for defense witnesses be submitted to the trial counsel with 
adequate justification previously discussed. The compulsory process 
clause. has, however, importance beyond its basic ambit  for it would 
appear to not only provide the defense with its fundamental right to 
obtain defense witnesses but also to provide the defense with the 
authorityta obtain and present important defense evidence notwith. 
standing usual procedural and evidentiary 

he government t o  grant immun.iiy t o  prosprctit,e 

Under current i a w  thedefense hasaconstitutionalrighttoobtain 
available material defense witnesses. A particular problem is posed 
when the only reason that a witness will be unavailable 1s because 
the testimony of the witness would be self-incriminatory. M03t such 
witnesses would refuse to testify against their interests voluntaril?.. 
of course, and the Fifth Amendment and Article 31 privileges 
against self-incrimination would prohibit the defense from calling 
them involuntarily. When the prosecution has a similar problem, it 
has the power to grant immunity to the witnessgo2 which grant 
deprives the witness of any valid constitutional objection to testlfr- 
ing.303 Although the prosecution could grant immunity to defense 
witnesses in order toenable them to testify. it almostwithout fail ~ 1 1 1  
refusetodosovaluntarils. Prosecutorswill pointoutthatbestowalof 
immunity complicates or makes impossible subsequent prosecution 
o f the~~v l tnes s .3*~ tha t the re i snaway in~ , -h i ch  toadequatelyinsure in 
advance that the witness's testimony is material, and that immuniz- 
ing defense witnesses would interfere with prosecutarid discretion 
and run the risk of immunizing large "fish" in order to prosecute 
"small fry". All of these concerns a re  valid. It may be, however, that 
the defense may be able to make an adequate offer of proof as to the 
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anticipated testimony of the Further, prosecutorid dis- 
cretionisin thecontrolofthegovernment.Iftheprospectivedefense 
witness is a more culpable offender than the accused, the govern- 
ment should not be heard to complain that  its own election of how to 
proceed has caused it eventual difficulties. In short, in an approp- 
riate case, the defense's right to the testimony of a material witness 
should outweigh the government's interest in not bestowing use 
immunity on the witness.8" Thus far ,  however, the courts have been 
extremelyreluctant to compel the governmenttogrant immunity to 
defense witnesses.3" Within the armed forces, the ultimate resolu- 
tion of this issue is unclear. With a majority of the three member 

. .. .. , _  ...... 
remedy, however In snappropr~at i ease ,  the ease might be continued unn l  the 
Uitness'? starus IS clarified. ruoh BS by Conviction. Bul ~ e e  United States v . V ~ l l m s .  1 s  
M.J 46 (C.M A. 1982) (rlght agamrt self-merlmmatlon I" contested ease perilit8 
oendinz anneal, 
~ ~ _ ~ _ _  ~ 

seiSee, " 0 ,  United Stater v. Jones, 13 M J. 407 (C.M.A. 1982): United States V. 
Herman 589F2d119113dCir.19781.UnitedStatpsv Carmen 1771 2riSiF,iChrir 
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court sustaining a conviction in which a defense request that a 
defense witness be granted immunity was denied, the Court of Mii- 
itary Appeals was badly divided on this issue in CiLited States ti. 

Vd/ines,3's a decision consisting of an opinion by Judge Fletcher, 
with Judge Cook concurring in the result, and Chief Judge Everett 
dissenting. A synthesis of the three opinion suggests that  a majority 
afthe present courtbelievesthat immunitycan begranted toenable 
defense witnesses to testify "when clearly exculpatory evidence is 
involved". Furthermore. the decision on such adefense request must 
be made without utilizing "an unjustifiable standard [or improper 
consideration] such as race, religion, or other arbitary classifica- 
t i o n . ,  ." and without the intent of making such a decision "with the 
deliberate intention of distorting the judicial fact f indingproce~s.""~ 
Rejecting the view of Chief Judge Everett that  both the general 
court-martial convening authority and the military judge may grant 
immunity, Judges Fletcher and Cook appear to hold that only the 
convening authority has that power. Given the divided nature of the 
court in Vzllines, further litigation can be expected in this area 

e Improper joinder 
Joinder af accuseds is allowed under paragraph 26d and 331 of the 

Manual for Courts-Martial. The procedure creates several savings. 
notably time, expense, and prosecutorial effort.400The Manual coun- 
sels, however, that  if "the testimonyof an accomplice is necessary, he 
should not be tried jointly with those against whom he is expected to 
testify."*ol From the accused's perspective, joinder may deny the 
defense the benefit of favorable testimony from a co-accused, either 
because the testimony would improperly prejudice the co-accused'02 

702 la C M.R 1977) !Art. 46 only implement8 Sixth Amendment rights). 
'3c18ilJ.46(C>f1A 1982). 
' s t i d  8t56 InLnifedSlarerv Jane9 13MJ 1071C M A  19821 thecovrtreieeteda 

71. 141 (19741 [hereinafter cited 8s Compiilsory Pr i raa l  
'"MCM. 1969. para 26d 
.'ZE g , Byrd \ Wainaright 428 F 2d 1017 15th C i r  1970) 
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or because theco-accused refuses to testify.do8 The principal problem 
in such a case is determining if joinder is the real cause of the 
co-ac~used 'ss i lence.~~~ Such claims for severance are usuallytreated 
with skepticism, especially in civilian courts.'Os The Manual for 
Courts-Martial, however, declares: "In a common trial, a motion to 
sever will be liberally considered""8 and states that one of the "more 
common grounds for this motion are  that  the mover desires to use at  
histrialthetestimonyafoneor moreofhisco-accused., . ,"*O'Inlight 
of the prosecution's obligation to avoid harassing or discouraging 
defense witnesses from testifying"s and the Manual's liberal stand- 
ard,  the accused should not be required to show to a certainty that  
joinder silenced the co-accused and, for example, if the accused 
shows that the co-accused has already given exculpatory testimony 
out-of-court and that  joinder could silence the witness, the govern- 
ment should be required to show that joinder would have no such 
effect.408 Severance should certainly be ordered whenever it is more 
probablethannotthattheco-accused willtestify for theaccusedata  
separate trial."0 

2. The Right to be Present for the Testimony of Defense Witnesses at 
Trial 

There islittle, ifany,discussion in thecaselawontheextentof the 
accused's constitutional r ight  to be present when defense witnesses 
testify as the government is "not in the habit of requiring defense 
witnesses to testify outside the defendant's ~ r e s e n c e . " ~ l ~  The issue 

"%E.g., United States \ Shuford 454 F.2d i72  (4th Cir. 19711. 

wid 
'''Ser text Bee~mpanying notes 460-68 idra. 
'~sCompulsoiyPiaorsi. supra note 400, at  148 See Umted States v Duzae. 622 F.2d 

911 15th C i r  1980). United States v Starr. 584 F Id  285 18th Clr.  1978): Unlted 
State9 Y Smolar. 657 F Zd 13 (1st Clr. 1977): United States V. Anthony, 565 F 2d 638 
(8th C m  1977): United Stares V. KazeIi, 468 F SUPP. 746 (ED. Pa. 1979): United 
States Y. A h  449 F Supp 698 (E.D.X Y. 1977): Unired State8 Y .  iezzi, 461 F. Supp. 
1027 1W.D Pa 1976). d,d .  sub nom United States". Bmels, 578 F 2d 827 (3d Cir. 
1978); United Statel v Busehmann, 886 F. Supp. 822 (E  D Win 19751. &ffd on other 
grounds, 527 F 2d 1082 (7th C r  1976). 

d.'Seo United States V. Ducae. 622 F.2d 911 (5th Cir 1980): United States Y. Boaeai. 
673 F 2d 827 I8d Car. 1978) United States Y. Wofford 562 F.2d 582 18th C i r  1977) 
United Statesv. Burnatny.48oF.2d 1012(9thCir 1973j: MCM 1969,para. 69d(e& 
this u m e  of the "more common graunda" for severance). 

6Wm?irantotzm and Cmpulsory R a c e s s .  ~upra note 232, at 589 
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couldarisenonethelessin thecontextofthe presentationofclassified 
information. In this instance. the accused's analogous right under 
the confrontation clause is relevant. The accused has the right to be 
present when government witnesses testify and the right can be 
defeated only when the accused voluntarily leaves the jurisdiction 
after arraignment or disrupts trial.412 The principle established 
under theconfrontation clause applies with equal force in thecontext 
ofthecompulsoryprocessclause. Ineach case, theaccused's interests 
in beingpresent arethe same. Duringtheprosecutian's case-in-chief, 
the accused needs to know exactly what the government witnesses 
a re  saying in order to prepare the defense. When presenting the 
defense, the accused needs to know exactly what the defense wit- 
nesses are saying so that  he or she can better elicit testimony. As a 
result, the accused's interests should be infringed only when the 
accused forfeits the right418 or for a compelling government 
interest."' 

It is not immediately apparent why the accused should be present 
tohear hisor her own witnesses: preparation for trialshouldshow in 
advance what defense witnesses will say. But preparation does not 
eliminate the possibility of surprise testimony: a t  best, preparation 
only gives an approximation of what a witness will say and turncoat 
witnesses are not unknown. To evaluate the impact of a witness, the 
aceused needs to the exact substance of each witness' testimony."j 
Furthermore, though counsel is usually appointed now so as to have 
enough time to prepare, preparation assumes that a witness is 
friendlyandcan belocated. Instead,notallu,itnessesareonfriendly 
termswith the accused-the accomplicewho turnsstate'sevidence 1s 

the common example-and not all witness can be located in advance 
of trial. Defense witnesses then could be hostile in whale or part  and 
might need to be impeached."6 

3. The Right to Emmine Defense Witnesses at Trial and to Present 
Dejense Evidence 

a. General constitutional standards 
The ''most important question""' under the compulsory process 

"'See note 231 S ' y r O  
T % e  Crmirontation and Campvlsary Process, supia. note 232. 81 573-75 n 18. 
W d  at 689. 
"#The cynic would a h  then I f  the defendant wdl tell coun$el C/ Y Kamisar. W 

LsFave & J. 1mae1. Modern Criminal Procedure 1618-19(5th ed. 1980i(unreaiirtie to  
expect attorney ta ean8ulf w i t h  defendant on every trial deemioni 

Wdii  R Evid 607. 
"~CoMmntotian and Compulsorri Process .  n u m a  note 232. st 590 
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clause is whether the defendant's r ight  to compel attendance of 
witnesses a t  trial includes the right to introduce their testimonyinto 
evidence."a Two theoretical possibilities exist: the Sixth Amend- 
ment merely incorporates by reference the government's definition 
of ''witness'' as contained in rules on competency, relevancy, mate- 
riality, and privilege or the Sixth Amendment establishes an inde- 
pendent definitionof"witness"based on itsown standardson admis- 
sion of defensive evidence. Obviously, argumentsfor both approaches 
exist and there is always a risk of making every evidence question in 
criminal cases a constitutional question. Wigmore's view was that 
theconstitutional ruleoverrode stateiaw only to guarantee the right 
tocompelattendanceof witnesses, but thatthestatescouldestablish 
rules to govern admissibility of the evidence.'" On the other hand, if 
thegovernment isfree todeterminewhoisa witnessin thecontextof 
compuisory process, the purpose of the clause could be easily and 
completely frustrated.'l' In  Washington 0. Teras,'2' the Supreme 
Court resolved the fundamental question by holding that  compulsory 
process includes both the right to compel attendance of defense 
witnesses and the r ight  to introduce their testimony into evidence. 
The Court's decision consisted of two parts. First, the witnesses the 
defendant may subpoena must be congruent with those allowed to 
testify for the defendant. Otherwise, the defendant would only have 
the right to subpoena witnesses who could not be put on the stand or 
the right to call witnesses whom could not be subpoenaed: either 
right alone would be an empty Second, and of more signifi- 
cance, it  is constitutional law alone that ultimately determines 
whether testimony is admissible on behalf of the defendant. The 
framers were not content to rely on rules of evidence governing 
admissibility but intended to create a Constitutional standard with 
which to judge those rules.428 Washington also established the content 
of the constitutional standard. The state rule of evidence a t  issue4z4 
was invalid, not because it was discriminatory or irrationai,425 but 
because the government interest was inadequate to justify restrict- 
ingthe defendant's right to present evidence in hisdefense.'ZBAdmit- 
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tedly, the state had an interest in excludingevidence whichprobably 
was false and self-serving. The Court instead weighed the relative 
interests of the state and the defendant and determined that,  since 
the tr ier of fact could be trusted to adequately consider the evidence. 
the only course was ta admit the evidence. 

There i s  some congruence between the Court's view of compulsor, 
process expressed in WashiEgton and its view of confrontation, as 
stated inSmdh k .  lilinois'z'and Daits u.Alaska.'Z8In both Washing- 
ton and Smith, the defendant was prevented by a state rule of eri- 
dencefromobtainingtestimonyfromawitnessi~hoivaspresent and 
ready to testify. Holding that the Sixth Amendment requires the 
tr ier of fact be allowed to give the evidence whatever weight and 
credibility may be appropriate, the Court in both instances over- 
turned the evidentiary rule. Similarly, the presence of a legitimate 
state interest was raised to justify exclusion of evidence in Washinp- 
ton and D a h .  Neither denying the importance of the asserted state 
interests nor challenging the value of the rules used to further those 
interests. the Court held in both cases that the defendant had a 
superior interest in presenting defense evidence. Implicit in Wasli- 
i ~ t g t o n  and D a m  I S  that  the defendant's rights under the Sixth 
Amendmentarenotabsalute, bu t tha t  questionaof admissibilitydue 
to competence, materiality, or privilege concerns ultimately consti- 
tute a federal question determined by strict constitutional stand- 
ards.'ze 

b Competency ojwitnesses 
As both Washington C. Te2as430 and Chambers 2.. . M L s s ~ s s i p p i ~ ~ ~  

indicate, rules on competency of evidence may raise constitutional 
issues. Generally, though, the constitutional questions aboutcompet- 
ency have been reduced by the broad competency standard con- 
tained in Military Rule of Evidence 601: unless provided otherwise, 
m y  person i s  competent to testify.432Theonly restrictions on campet. 
ency are those prohibiting the miiitary judge and court members 
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from testifying as witnesses.433 
Under the military rule, a court member "may testify on the 

question whether extraneom prejudicial information was Improper- 
ly brounht to the attention of the members of the court-martial, 
whether any outside influence was improperly brought to bear upon 
any member, or whether therewasunlawful command in f l~ence . "~u  
TheRuledaesnatdrawthelineatthejuryroomdoor butbetweenthe 
mental processes of court members and the presenceof conditionsor 
events designed to improperly influence court members in or out of 
the jury room. The Rule thus distinguishes between subjective and 
objectiveevents andprohibits testimonyaboutconduct which has no 
verifiable objective manifestations.*3s While the Rule correctly states 
existinglaw,'sSthereissomesuggestion that actual practiceneednot 
be so rigid.'$' Going beyond the Rule requires consideration of the 
interests protected by the Rule, when and how the issue is raised, and 
the typeof impropriety involved. There a re  two basic interests being 
furthered by the Rule.One is the protection of court members from 
probing by the defense to see if there was misconduct or improper 
procedure.438 The other interest involved is the need for finality in 
criminal convictions. If this typeof inquirywere allowed, theverdict 
would be subject to constant attack. 

The issue of impropriety can be raised by "affidavit or evidence 
or any statement by the m e m b d w h e n  the member could testify to 
the same e f f e~ t .~S*  The issue of impropriety should be raised before 
the court adjourns, if possible, and will usually be suggested in this 
situation by a member's statement to the judge, counsel, or bailiff.440 
In addition, the problems that the Rule is designed to prevent "dis- 
appear in large part  if such investigation. . .is made by the judge and 
takes place before the juror's discharge and se~aration.""~ 

The type of impropriety and its effect will also be important. A 

'Wil. R Evid SOX,), 606(aj. 
'%~MII. R. E n d .  606(s). 
'P6S~e %I. R. Ewd 606(bj. 
'Wnited States Y. West 23 C.M A 77 48 C.M.R. 548 (1974): Analyss of the 1980 

Amendments to the Manus1 for Courts-hrt ia l  l n a l i s i i  of Rule 606, rrpmrded 01 
MCM. 1969. Ala-87 

'WnitedStatesv  W e s t . 2 3 C . ~ A A . a t 8 1 , 4 8 C . M  R at552(Quinn,J,caneurrins). 
*''See Parker V. Gladden. 385 U S 363.869 (1966) (Harlan. J., dirsentmg): United 

Statear Miller 403€.2dT7,82(2d C r  1968) Gi~entheunuaieomplexityaf Initrue- 
t i o m  11 would be e a ?  to establish that the court members maunderstood or misap- 
plied m initruetion. 

a"M~I. R. Evid. 606W 
"iCompare Parker 1 Gladden, 385 Lr S .  at  366-67 (Harlan. J.. dlpianilng)(pefItlan- 

er'8 l i f e  asked individual ~ r o m  a w i e s  of questma dent to her by petitioner) 
"'8 J Wigmote. E\idence S 2360, at 691 (rev ed J McNaughtan 1961) 
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juror cannot testify about improper quotient verdicts442 or about 
compromise Court members may testify about prejudi- 
cial information brought to their attention"' or outside influence 
on the family,"s or to irregularities as intoxication. bribery, and 
possession of information not obtained through trial,d66 

c. Admissibility of eazdence 
ill, In general 

Even thoughawitnessiscompetentto testify, hisor hertestimony 
may be excluded on evidentiary grounds. Chambers v. Mississippt.44' 
a case susceptible to multiple interpretations, suggests that  evidence 
rules cannot be applied to infringe the defendant's right to present a 
defense. In Chambers, the Supreme Court overturned a conviction 
because the defendant was not permitted to solicit declarations 
against penal interest-confessions to the crime made by a third 
party-because of state evidentiary law. The import of Chambers 
was, and remains, unclear. Some commentators have interpreted it 
asauniquecasegroningoutofunusual facts andanunusualcambi- 
nation ofstate evidentiary principles. Others have interpreted it as a 
major. if not seminal, ease providing the defense with a constitu- 
tional right ta present important probative evidence notwithstand- 
ing normal evidentiary rules. Under this latter view, Chambers is 
both a confrontation and compulsory process case and thus one of 
great potential value. Although the Court of Military Appeals has 
followed Chambers,"l' it has not clearly indicated which interpreta- 
tion of Chambers i t  has accepted. Recently, however, the court has 
emphasized the need for the proffered evidence to a t  least be "relia- 
ble" for Chambers to apply."* Furthermore, the court appears to 
have placed some emphasis on the fact that  the hearsay declarant in 

Clr. 1918). 
*(SKrause \ Raberfs 570 F 2d 563 (8th Cir 1977). 
"68 J. Weinstein s. M. Berger, Evidence para. 606 [or], at 609-29 to -32 nn 25-37 

(19811 (cmng CBJDJ) 
d d . 4 1 0  U S  284 (1978) Chambers IS an unmuai case. Justice Poueli. its Bwhor, 

expressly limited i t s  holding fo ' the  faCt9 and cireurn~fancei of this ease I d  at 
308 Hoaeuer, II 18 impoasible to ignore the broader import a i  the eale which seems 
cleariy to be that  the defense may present relevant and critical defense evidenee 
notwithstandingrtafe ewdentimyiuies to the contrary Sei In% mkelried, mpra note 
413. for an outstanding examination of the ease lmofar as the effect af endentiary 
privileges are concerned. see note 391 aupra. 

"%nited S l a m  V. Johnson. 3 Y.J. 143 (C M A. 1977) 
")United Stales Y Pemer, 14 M J. 181, 184 IC M.A 19821 
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Chambers was available a t  trial,'ho suggesting that  the court will 
limit Chambers to circumstances in which the declarant ispresent a t  
trial although not subject to full cross.examination 

13). Scientific evzdenoe 

Although Chambers has great potential scope, mainly in the hear- 
say area, it  may have particular value in the area of scientific evi- 
dence, particularly in circumstances in which the defense desires to 
offer evidence of an exculpatory polygraph examination. Before 
scientificevidenceisadmitted, itmustbeshowntoberelevant,i.e.,to 
make the existence of any fact "more probable or less probable than 
it would be without the evidence."'s' Traditionally, this meant for 
scientific evidence that  the proponent had to establish that: 

(1) the underlying scientific principle is valid; 
(2) the technique properly applies the principle; 
(3) the instruments used were in proper working order; 
(4) proper procedures were used; and 
( 5 )  the people conducting the test and interpreting the 

This foundation met the authentication and relevancy requirements 
and WBS known as the Frye test."a Pursuant to this test, if the idea 
behind a scientific technique is invalid, evidence obtained through 
that  technique 18 irrelevant.'b* I t  is unclear, however, whether the 
Fwe test was adopted by either the Federal or Military Rules of 
Evidence.'bs The expansive nature of the expert witness rules found 
in the Federal and Military Rules of Evidence,'Sa coupled with the 
simple definition of relevancy in Rule 401 and the lack of any refer- 
ence to the Frye test suggest strongly that  the test has been aban- 

results were qualified.'sz 

'"Id. at 184 n.3 Setalso United Stafeav Johnsln. 3 M d 143 147-48iC.M.A. 1977) 
ideelarant. who had refusedto testify pursuantfa the right ~gain~tself-ineriminstion 
was ~n the e o ~ ~ t i m m ) .  

4filMil. R. Evid. 401 
66sSer F w e  V. United Stares. 298 F 1013 (D.C. Clr. 1923). United Staten v. Ford. 4 

C.M.A. 611, 16 C M R. 186 (1914). 
'*'See note 46laupra 
WJnited States s. H u h  3 M.J. 276, 277 (C M.A 1977) (Perry, J.. cancurring), 

UnitedStatesv. Helum. lOM.J.820.823iA.F.C M.R 1981J;UnitedStaterv.DeBen- 
tham. 548 F. Supp. 1377 (S.D. Cal. 1972). Urd. 470 F 2d 1367 (9th Cir.  1973). 

d'iSaitzburg&Redden si~pranat.291.at457:AnaiysisoiMii. R. 702 Seegew~ally 
Im*mkslried. A .Vew E m  tn the Ewluhun a/ Senntdw Ezidmor-A Primei on 
Evalualmg the Wewht o/Seienlifdc Euidence, 28 Wm. & Mar? L. Rev. 261. 255.67 

l"SieganeroilyAnsl?airof the 19SOAmendments to the Manual for Cooits-Mmtiai, 
Analysis a i  Rule 702. reprinted at MCM, 1969, AlS-95-96 

(1981) ieoiieeting cases) 
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doned.Yet. the testhas hadsuchwidecurrencyovertheyears, albeit 
often not followed, that absence of mention in the Rules may not 
equate to its abandonment. If the Frye test has not been abandoned, 
Chambers could be argued in any given case to prohibit its applica- 
tion to prohibit defense evidence if it could be shown to be too rigor- 
ous and to prohibit relevant and probative defense evidence. For the 
argument to succeed, the evidence must also be "legally relevant;" it 
must not be unfairly prejudicial, confusing, or unduly delaying 117 

Because the compulsory process right to prevent evidence extends 
only to relevant evidence.*ss there is no violation of the defendant's 
constitutional or  statutory458 rights when necessary foundation 
requirements are not met and the evidence is not admitted as a 
result. 

d. Preienting defense u,itnesses from testifying 

The defendant's right to present evidence may be frustrated not 
only by evidentiary rules, but also by the actions of the prosecutor or 
the judge. The effect on the accused is the same whether a witness is 
prevented from testifying because of evidentiary rules or because of 
coercion. The compulsory process clause prohibits the government 
from deliberately harassing or removing witnesses. Legitimate 
procedures may be employed, e . @ ,  advising a witness of the penalty 
for perjury or of the privilege against self-incrimination,'60 thus 
suggesting that there is a fine line between proper and improper 
conduct. Some conduct. though, may be so flagrant as to violate the 
compulsory process clause."' 

Theconstitutional principle was recognized by the Supreme Court 
in a due process decision Webb u. T e n ~ s . ~ ~ ~  While acknowledging the 
state's interest in preventing perjury, the Court overturned the con- 
viction on due process grounds because the trial judge had used 
"unnecessarilystrongterms" towarn the onlydefense witness about 
perjury and "effectively drove that witness off the stand."46' Webb 
thus establishes that a practice that effectively deters a material 
defense witness from testifying is invalid unless necessary to 
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accomplish a legitimate state interest. Webb only addiessed the 
situation of judicial iliterference with the defendant's right to pre- 
sent evidence,464 Other cases hold that  harassment or other efforts 
designed to discourage defense witnesses also violate the defendant's 
rights. Such efforts have included perjury warnings and threats of 
prosecution or arrest.'(S Although military cases support the propo. 
sition that  negligent discharge of a defense witness violates the 
government's duty to insure the attendance of the witness a t  trial,4M 
the Supreme Court's 1982 decision in United States D. V a l e n r ~ e l a ~ ~ '  
places thatgeneralstatement indaubt. Concernedwiththedeporta. 
tion of a potential witness, the Court held in Valenrurla that  the 
statutory policy of rapid deportation of illegal aliens requires that 
the defendant make "a plausible showing that  the testimony of the 
deported witnesses would have been material and favorable to his 
defense, in ways not merely cumulative to the te8timony of available 
witnesses."'~~Although the Courtexpresslystated, in what maysoon 
be an oft-quoted footnote 9. that  it expressed no opinion "on the 
showing which a criminal defendant must make in order to obtain 
compulsory process for securing the attendance.. .of witnesses 
within the United States"and the holding may be limited to cases in 
which the desired witness has been deported, the case may be per- 
suasive when the armed forces have properly discharged a service 
member, albeit with negligent timing. One can reasonably arglle 
that  the elimination of unfit members of the armed forces is neces- 
sary to an effective armed force and that  Congress has clearly recog- 
nizedthisvia its knowledgeand recognition of the discharge system. 
If this should Drove accurate. no sanction would be assessed avainst 
the government unless the lost testimony f i t  the test pronounced in 
ValelLiuela. 

olso Singletan Y k i k o w h ,  683F 2d 618(28 C r  1978). The d.f~"dantmultrhowrhar~ 
theallegedeonduetdid ~nfae teause thewi tne~snot ta te~ l i f ) . or  tochange hisor her 
tertimony. Once The defendant has made a prima faex ease of harassmenr, the 
prosecution has the bvrdenoidemonstrating the contrary. United States" Morrison, 
585 F 2d 223 i3d Cir 1976). United States V. Thompson, 6 M.J. 28 iC M A  1978): 
United States V. Kennedy.  8 C.M.A. 251. 24 C Y  R 61 1C M A 19671. 

'"73 L.Ed.2d 1193i1982) 
"Id. at  1206. 
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e. Laboratory report8 

In the military, one of the most troublesome issues raised in a 
compulsory process analysis is the right to challenge admission of 
laboratory reports. The reports are clearly admissible under the 
hearsay exception forrecords ofregularly conducted activity,<Gn but, 
assuming the report is admitted under a hearsay exception, the 
question then becomes whether the defense can present evidence to 
impeach the report. Commonly, this impeachment is directed 
toward the competency of the analyst involved and the procedures 
used in the test,'ToThe Court of Military Appeals has concluded that 
the defendant has the right "to call the analyst under appropriate 
circumstances" for this purpose.'71 While the right is uncontro- 
verted. the mechanics involved cause considerable problems. 

Generally, a defense request for the analyst must comply with the 
procedures establishedunderparagraph 115aofthe Manual, includ- 
ing the implied prerequisites of timeliness and materiality."2 There 
is no consensus, however, on the exact standards required in this 
situation. The problem stems from the peculiar nature of the testi- 
mony involved. The analyst's statements a re  used against the 
defendant a t  trial and the analyst actually is a witness far the 
government even i f  he or she does not personally appear.473 Thus, 
when the defense calls the analyst, defense counsel may have diffi- 
culties interviewing this witness.474 If a pretrial interview cannot be 
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accomplished, the defense may not have enough information with 
which to establish the materiality and necessity of the analyst's 
personal testimony."s At this point, the judges on the Court of Mil- 
itary Appeals apply different standards of materiality, and implic- 
itly, standards of Compliance with paragraph 115. Judge Fletcher 
ance.47' Apparently, no formal request would be needed, and the 
defense would not be required to expressly show materiality or 
ne~essi ty .~" This view assumes that cross-examination of the anaiyst 
isalwaysmaterialandnecessarybecauseitdetractsfromtheweight 
given to the evidence of the laboratory report."8 Judge Cook, on the 
other hand, believes that  compliance with the usual standards is 
appropriate. The government must produce a witness onlyupon the 
defendant's showing of materiality and necessity479 and this stand- 
ard is no different for laboratory reports.4B0 To hold that  a mere 
unsupported request triggers the obligation to obtain the witness 
would nullify the purpose of the hearsay exception.481 The accused's 
right to call the chemist i s  thus qualified by the normal standards of 
materiality and I t  would appear that ,  in Judge Cook's view, the 
defense counsel must attempt to  contact the analyst before trial and 
submit a request as for any other witness.'sz Chief Judge Everett 
appears to take the middle ground. Recognizing that paragraph 
115a serves legitimate government interests, he would require the 
defense to follow the paragraph's ~rocedure,~83 but "rigid application 

"UnltedStaresv.Yietar, 10M J.69.77-78lC.M A. 198OilEverett,C J.,eaneurring 

W h t e d S t a t e s u  Strangatalien.7M J.225.229iC M.A 1980i.SreUnited Ststesv 
I" relYlt1. 

Vietar, 10 M . J  69, 81 1C.M A. 1980) IFleteher, J , eoncurring in result). 

to rhidefenne " 14 M . i  at 847 (faotndte omitted). 
W e e  United States Y. Strangsfa l~n.  7 M J. 226, 230 (C.M.A. 1979) (Cook. J., 

concurring in part. disenting pami United States s. Jahnran, 3 M.J. 772. 775 
(A.C.M.R. 1977) iDeFord. J., dissenting) 

"UnitedStateJv.Strangnralien. TM.J.225,23OiC M A 1979ilCmk. J..eoncurrine 
~npart,disienf~ng~npart),United Statesv Walkins, 5Y.J. 612,5141A.C.M.R 1978): 
United State8 Y Credit, 2 M J. 631. 647 iA.F.C.Y R. 1976). r m d  on other giounda 4 
M d  118iC.M.A.1977).4ifdanremand.6M J 719WF.C.M R.l97SI ,d i t i .8M J 190 
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of these requirements would produce a conflict with an accused's 
strategy and constitutional r ight to compulsory process" in some 
c a s ~ s . 4 ~ ~  Interviewing the analyst may be impossible in some instan- 
cesandstrictcomplianee with paragraph 115 should not berequired. 
As under Judge Fletcher's approach, this assumes that the analyst's 
personal testimony is inherently material on the weight given to the 
laboratory report."e 

While the views of each judge have merit, there is anather 
approach that better reflects the issues involved. Instead of cambin- 
ing the questions of the analyst's qualifications and the test proce- 
dures actually used, the two questions should be considered separ- 
ately. In theabstract, theanalyst'squalificatians should seldom be a t  
issue initially when the test involved is simple, as in the cases of 
counting sperm cells. blood typing. or drug analysm'B8 If the test is 
complicated. such as neutron activation analysisor human leukocyte 
antigen testing, then the analyst's ability to perform the test and 
interpret the results becomes imp~r t an t . ' ~ '  Depending on the cam- 
pleuityofthetest, the requisiteshowingofmateriality and necessity 
insupportofadefenserequestfor theanalystshouldvary. I f the t e s t  
is a simple one, the defense should be required to interview the 
analyst before trial about his or qualifications and to show that the 
analyst's qualifications are inadequate to perform the test. The 
underlying presumption is that any analyst iscapable of performing 
simple t e ~ t s . ~ s '  When the test is more complex, the analyst's ability 
becomes more important; not everyone can do neutron activation 
analysis. Because the test results then depend more on the analyst's 
abilityto do the test and read the results, the presumption of compe- 
tency is weaker and the court should recognize that the analyst's 
qualifications are inherently material. As a result, though the 
defense request far the analyst should be as detailed as possible, the 
standard used in determining compliance with paragraph 115a 
should be lower. 

6 \I J 624 627 (A C M.R. 1978) LDeFord, J ,  concurring) United States v Kilby. 3 
M.J 938,944-48 (S C M R 1971) 

*WnitedStatesr  Vieror 10M J , 6 9 , 7 7 ( C  M.A 1980)(Everetr C J . eoneur r ingm 
relY1T). 
4ssId. a i  76-77 (Everett, C J concurring ~n reiult) 82 (Fletcher J ,  concurring I" 

r e d t )  (citing Cmiloiitahon and Conipviso?~ Process supra note 232. at  619 n.143) 
"*QBuahficatm a i  m expert requires only that his or her f e ~ f i r n o n y  w11 help 'the 

trier of fact t o  understand the evidence or to determine a faer ~n 1im.1' Mi1 R. Eiid 
702 The witness need not be the most expertor proiment I" his i i d d  United Staler v 
Barker, 553 F 2d 1013 1024 (6th Cir 1977) (Fed R. Erid 702) Competency in rhis 
situation only i n w l v e ~  the ability to perform the test 

".See Irnwinkelreid, eupia note 470 at 278-83 
.PcSee ALII. R Ewd. 702. 
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A different standard should be applied when the defense wants to 
examine the analyst about the test procedures actuallyused. Because 
the test procedures can affect the test results,48e the defense should 
only have to meet a standard similar to that  applied when the ana- 
lyst's competency to perform or interpret a complex test is involved. 
Obviously, the defense should always t ry  to determine before trial 
what the proper procedures are  and whether they were used on that 
particular sample. But, in light of increasing evidence that forensic 
laboratories are incapable of accurately performing any but the 
simplest tests,'so a court should not be too eager to presume the test 
procedures are proper p e r  se or that  the proper procedures were 
actuallv used. If in the o a r a n a v h  115a reouest. the defense offers . _ .  
any evidence that  the actual procedures were 
should be required to testify.48' 

improper, the analyst 

Like many rules of evidence, this approach is based on assump- 
tions about how various scientific tests are performed and who per- 
formsthem. Thearmedforcesuti1ize"onthejobtraining"toprepare 
many personnel to function within the armed forces. If a significant 
expansion in personnel forced hasty training of otherwise unquali- 
fied personnel, it would be appropriate for military judges to assume 
that  the qualifications of a forensic chemist, for example, should be 
in doubt untii shown otherwise by the government. In effect, this 
would nullify the "presumption" that  any normal analyst is capable 
of performing routine tests.492 

IV. DEPOSITIONS AND INTERROGATORIES48a 
Article 49 of the Uniform Code of Military Justice expressly au- 

thorizes any party to take "oral or written depositiand'unless prohi- 

"'This ineludei csreles~ handling storage. and preparation of the evidence 
improper procedures zetuslly used. and improper procedures in theor). 

iP?%r Imwmkelreid. ~ u p r o  note 470, 81 267-69 (citing four sumeys) The cowt  of 
llllltarg Apweal9 ha8 presumed a regularity of handiins and storage procedures ~n 
the chain of custody United Stares Y Strangstalien, 7 X J  225, 229 1C.M A 1979) 
Ifieteher, C.J.). 

(WVhile It may be reasonable LO be concerned abaut the degreeof faith to be placed 
~n an advocate's asieifmn, prafersianalethies l imitcoun~el from callingwitnesieiwho 
w11 give irielerant~r ruperfluaur evidence. Courtsshould be reluctant ta ~ ~ s u m e t h a t  
B defenre e o u n d a  aSiertim af releran~e and probative ialue IE errme~ua. 

.WT.C..M.J. * i f  1 9  uses rheexprDsslon'lxrlften deporirmn"to refer towhat YCM,  
1969, pars 1170 and ens t~marye iv i l i an  practice refertoaiwritfen interrogatories 
Interrogatories %re covered by MCM, 1969, para 117c. 

79 

w s i e  488 Srpro. 
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bited from doing so by the military judge or other proper officer404 
and Military Rule of Evidence 804 permits the use in evidence of 
depositionsundercertainconditions. It isapparentthatthe intentof 
Article 49 was to utilize depositions in lieu of live testimony.4e5 
Accordingtothetermsof Article49(d)adepositionmaybeusedonIy 
when "the witness resides or is beyond the State, Territory Com- 
monwealth. or District of Columbia in which the court . ,  .is ordered 
ta sit, or beyond 100 miles from the place of trial or hearmg"4Qe or 
when the witness is actually unavailable oriB7 cannot be located.'*a 

The Courtof Military Appeals hasheld that thegeographicjustifica- 
tions for depositions are invalid insofar as they relate to service 
members's8 and has strongly suggested that constitutional standards 
dictate the same result insofar as civilians are Thus, 
actual unavailability is necessary. Whatever the Article's original 
intent, the primary use of depositions is now clearly limited to pres- 

. . .  .. . . 

SO 
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ervation of testimony.301 I t  was the intent of Congress that  no deposi- 
tion takepiaceuniess the accused isgiven theopportunityta attendlo* 
and military law gives the accused the right to attend the deposition 
with counse l .~~~Under  these circumstances, the accused's confronta- 
tion right is protected as the accused is both present a t  a prosecution 
deposition and has the right through counsel ta cross-examine the 
witnessto bedeposed.What theaceusedlosesis theabilitytoconduct 
the cross-examination before the court-members. In a particular 
case, this loss of demeanor evidence may be harmful, but if the 
witness is actuaily unavailable for trial. the accused would seem to 
have no cognizable constitutionai complaint. A similar result follows 
from a compuisory process examination. Of course, should the wit- 
ne88 not be actually unavailable, as when the witness has been ren- 
dered unavailable due to reassignment to a military duty that  
another service member could perform as well, substantial confron- 
tation and compulsory process problems may result. These matters 
should not arise under present law if only because the government 
paysaneconomicpenaltyfor any attempttousedepositions inlieuof 
live testimony even if such use were acceptable under the confronta- 
tion and compulsory process clauses. Acute problems may result in 
wartime, however, given the need for rapid mobility. 

Procedurally, the Code requires that  reasonable written notice of 
the time and place of the deposition be given to those parties who 
have not requested the deposition604 and that  "depositions may be 
taken beforeandauthenticatedbyanymilitaryor civilofficer autho- 
rized, , . to administer oaths."606 The Manual for Courts-Martial 
requires that oral depositions bereeordedverbatimand normally be 
certified by the officer taking the depositi0n.~6 Appropriate objec- 
tions should be made during the deposition, but the deposing officer 
is not to rule upon them; they are  merely to be recorded for later 
resalutian.ml Although, absent actual unavailability, the defense 

e 0 ,  M C M .  1969, para 117a L"Depositioni normally are taken to preserve 
testimon) o f w f n e ~ i e i  whose arailability atthe trme offrial  appears unceriain.'O It  
possible t o  use the eoercive natureaf depositions as adiseoverydeviceexcepr that it is 
not Ilkel) that such B depoation would be approred. 

' ' 'VnWm Code o / J l d z f a r y  Just%<* Hearing8 BeJoie e Subcornin of thi House 
Comm andnrwd  Sen,tresonHR.2698 BlstCon=.. IsiSejs.69611949)lstatomentof 
Rep. Elston) 

S""UnitedSfafeJu.Jscoby, 11 C !A A 248.251.29C.M.R. 244,249(1960). Jaoabyhan 
been codified in Y C M  1969. para 117b(2) whieh declares that the right to counsel 
held by an accused s t a d e p o m o n  13th. same ab thatpreseribedfar trlal bythe typed  
CourT-martIaI befare which rhe depawon IS IO be used. 

ia*U.C.X J art.49(b): M C M ,  1969 para. 117M4)permitsrervleeofnatieeoneouniel. 
Lo3U C M J art. 49lcl: M C M ,  1969. para. l l l b ( 8 )  
b"Id. at para. 117d 
%#.Id a t  para l l i b l 7 l  
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generaliy has the right to prohibit the receipt into evidence of a 
deposition, trialtacticsareoftensueh thatthedefense hasno particu- 
lar reason to object to the use of depositions provided that the testi- 
mony of the witness can carry sufficient persuasive effect. Given the 
widespread availabilityofvideotaperecorders in the modern society 
and the armed forces, both trial and defense counsel should make 
increasing use of videotaped depositiom"8 Such depositions can 
save substantial amounts of trial time, may be edited following the 
military judge's ruling on objections, and will convey the demeanor 
afthewitness tothefactfinder.Indeed,givenmutualconsent. whole 
portions of trial can be presented in this f a s h ~ o n . ~ ~ g  

V. CONCLUSION 
Likethe civilian legal system, the militarycriminal legal system is 

a complex amalgam of statute. executive order. rule, and custom. 
Descended from adisciplinary system perhaps more concerned with 
certaintyand rapid disposition than due process, contemporary mil- 
itaryjusticeprovidestheaccusedu,ith proteetionsequal toor super. 
ior to that afforded by civilian justice. Yet, like the civilian legal 
system,furtherconstitutionaichangeis in thewindastheconfronta- 
tion and ~ornpulsory process clauses of the Constitution not only 
weigh in the balance the military's unique procedures for obtaining 
defense evidence, but also delimit what the ordinary rules of evi- 
dence may prescribe 
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THE ADMISSIBILITY OF 
ILLEGALLY OBTAINED EVIDENCE: 

AMERICAN AND FOREIGN APPROACHES 
COMPARED' 

by Captain Stephen J. Kaczynski** 

I. INTRODUCTION 
The American exclusionary rule is nearly a septugenarian. Born 

in 1914.' the rule that excludes illegally obtained, yet relevant and 
probative, evidence from admission a t  a criminal trial has been 
much criticized and occasionally limited, yet it remains today the 
law aftheland. Anattempttajudiciallymodifytheexclusionaryrule 
was recently avoided by the United States Supreme Court? but may 

Editor. k l i t a r y  Lou R m s a  The judge Advocate General's School, Charlotiesvrlle. 
Virginia 1983 to prerenr. Formerls. Editor The Amcy Lawyer. 1983-85: Defsnie 
Counsel. U S. Army Trial Ddenie  Service, Harari Field Office 1981.82 Trial C a m .  
%el and Assistant Chief o i  Military Justice. Office 01 the Staff Judge Adweate 26th 

Statute, 51 St. John's L. Rev. 202 (1976): " [ D i d  W7ol'''me Delense ollnioluntary 
hlortratton. The A m y  Lawyer, Apr 1983, at 1, Inmifoblr h e a o e r y  - Remise The 

Lawyer, Mar. 1983. st 21: Solvogzng tk L'mal 
bie Discocary The Army Lawyer, Aug 1982. 
) /.Vat Guilty, 01 Hamreide" Toward a ,Vew D 
I .  June 1982, a t  1. Sohad oft& Soldier Remedim Troinmg or Prohzhtrd 

Punishment. The Army L a w ~ e i .  June 1981. nf 17 Yember of the bar of the Jtats of 
New York. 

'Weeks r United States 232 U S  383 11914) 
*In United States v Williams, 622 F 2d 830 (6th Cir 1983) (en bane). CP*, d m i e d .  

449 U S  1127(1981) theUn i ted  States Cavrtof App(als1artheFiithCircvifadopted 
B "good faith ' ex~epfion to  the e x d ~ i ~ o n a ~ ~  rule In Il lman V. Gates a ease reeenfli 
before the Supreme Court. the Court had heard reargument on March 1.1988 on the 
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well yet receive the Court's approval? Pending such modificatmn. 
both federal and state courts are bound to refuse to admit into' 
evidence an? items or information dincavered as a direct result of a 
violation of the constitutional rights of an accused. This article w l l  
studs the American exciusmnar? rule as it relates to evidence 
obtained in \.iolation of various constitutionai provisions and com- 
pare the rule to the manner in  which the legal Systems of other 
nations, both of common and civil law foundations, deal with illegally 
obtained evidence. 

11. THE AMERICAN RULE: THE FOURTH 
AMENDMENT 

Among the fundamentai guarantees the violation of which may 
came relevant and probative evidence to be excluded from a cnmi- 
nal trial IS the Fourth Amendment to the U.S. Constitution. The 
Fourth Amendment provides: 

The right of the people to be secure in their persons, 
houses, papers and effects, against unreasonable Searches 
and seizures, shall not be violated, and na warrants shall 
issue. but upon probable cause, supported by oathor affir- 
mation, and particularly describing the place to be 
searched and the person or things to be seized 4 

This provision was designedtogivethe populaceafthe nen Ameri- 
can nation a constitutional bulwark against arbitrarygovernmental 
Intrusion such as was prevalent under the pre-re\,oiutionarywntsaf 
assistance.fi Modern Fourth Amendment litigation, however. has 
produced such concepts unknown to the Founding Fathers as"fruit 
of the poisonous tree? inevitable discovery; and the ''automobile 
exception."8 This section wi l l  briefly outline the contours of the 
Fourth Amendment, the American exclusionary rule. the Fourth 
Amendment situations in which the rule may come into play. and 
conclude with some proposed modifications of the exclusionaryruie. 

reasanable belief that thesearch and i e m r t  afl~suewasconilstentrlrh 
the Fourth Amendment 

61 U S  L W 3411 ( U S  Pov 30, 19331 (ciflnz Yapp v Ohia 367 C S 643 (1961). 
Weskr I United States. 232 US.  383 (1914)). But 8ee test aceampanimpnares 91-95 
iri/,.a far the Court's decision ~n Cafes 

'Sir text Becompanying notes 198-277 iaro far a discurnion of the p o d  faith 
exceptions pronpeets for iudie>al approval 

'K S Const amend I\' 
'Sir ycno io i l~  1 W. Rineel Searches Se%iurea, Arrraf and ConJesaions 8 6 2, at 5-2 

text aec~mpanylng notes 96-27 d r o  
'See text a e c o m p s n y i n ~  noten 56-64 wJm 
*See text  8ccompmyin~ notes 123-26 z x h  

(2d ed 1981). 
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A. GENERAL APPLICABILITY 
The zone of interests protected against governmental intrusion by 

the Fourth Amendment was originally defined by the Supreme 
Court in property law concepts. Under this view, absent a trmsgres- 
Sion of some property right of the citizen, no constitutional violation 
would have occurred.* I t  was not until 1967, in Kat2 i: Cnited 
States,lo a case involving a wiretap of a public phone booth, that the 
Supreme Court eschewed property law as the touchstone for the 
invocation of the coverage of the Fourth Amendment. In Katz, the 
Court held that the Fourth Amendment"protectspeople. not places" 
and that a search or seizure occurs whenever the government 
intrudes upon a person's reasonable expectation of privacy.11 Under 
the facts of Katz, "[tlhe Government's activities in electronically 
listening to and recording the[accused]'s words violated the privacy 
upon which he had justifiably relied while using the telphone booth 
and thusconstituted a 'searchand seizure'within themeaningofthe 
Fourth Amendment."l2 Since the search and seizure was conducted 
without benefit of prior judicial authorization.'3 it was deemed 
unreasonable and its fruits were suppressed. 

Not all violations of a person's reasonable expectation of privacy 
will be subject to Fourth Amendment scrutiny. The Fourth Amend- 
ment shields the citizen only from unreasonable searches and seiz- 
ures conducted by government offieials.l' Searches or seizures 
conducted by a private citizen not acting as an agent of government 
authorities will not draw judicial examination.lS Further,  the 
Fourth Amendment is inapplicable to civil proceedings: only crimi- 

, """. 
the current requirements concerning judicial autharization of interception of 
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nal trials require a study of the legality of the manner in which 
evidence mas obtained.'6Finally, without such involvement of Amer- 
ican authorities as to make the activity ajaint  venture with foreign 
officials, the Fourth Amendment provides no protections against 
searches or seizures conducted by foreign officials, even If in viola- 
tion of American constitutional standards." 

The scope of items subject to seizure under the Fourth Amend- 
ment has undergone a constitutional redefinition. Basedupan prop- 
erty law restrictions, the Supreme Court had limited seizures to 
contraband or instrumentalities of a crime. "Mere evidence" was 
deemed exempt from seizure,1a In 1976, however. in Warden r. 
HaZ/den.lB the Court abandoned these distinctions and held that any 
article far which a nexus to criminal actiYity can be established is 
subject ta seizure under the Fourth Amendment.go 

People are also subject to seizure. An arrest has been equated with 
a Seizure of the person for purposes of the Fourth Amendment.ZL 
From this notion f l o w  the consequences that an arrest should be 
effected pursuant to an arrest warrant and that evidenceobtained as 
a result af an unlawful arrest  will be excluded from admission in 
court.z1 

B. THE EXCLLiSI0,VARY RULE 
Once a Fourth Amendment violation has been established. what 

should the consequences be? The American response has been to 
exclude the fruits of the illegality from evidence in criminal trials. 
As will be discussed later ~n this article, this response in virtually 
unique among the legal systems of the world and is considered an 
oddity bp foreign observers of American constitutional jurispru- 
dence. This phenomenon was born only in the twentieth century and 
1s still a vital element of American law 

% d e d  v United States. 215 U.S 298 (1921) 
'8387 C S. 294 (19761 
z ~ l d  a t  310 
*'Terr) I Ohm 392 U S  l(19681: Draper v. United Stares. 368 U S 307 (19591 

United States Y Paige 7 M J 480 I C  bl A. 1979) 
W a v i s  v Miisisnippi 894 US 721 (1969) (fingerprmtsl, United States I Harris  

463 F.2d 1317 (8th Cir 19721. m11 draird 409 U S 927 (1973) fhandwriting 
exemplars). 
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I .  OTigin and Derelopnent 

The notion thatevidencediscaveredar seized inviolation of Fourth 
Amendment protections ought to be excluded in a criminal proceed- 
ingfound itsorigin in 1914 in Weeks u. L'nitedStates.z31n Weeks, the 
accused was arrested without a warrant while the police gained 
entry to his home. Thereupon. asearch was conducted. Evidence was 
discovered which led to the accused's conviction far use of the mails to 
promote a lottery. In  finding that the evidence so seized should not 
have been used against the accused, the Court held: 

To sanction such proceeding8 would be to affirm byjudi- 
ciai decision a manifest neglect, if not an open defiance, of 
the prohibitions of the Constitution, intended for the pra- 
tection of the people against such unauthorized action.z1 

To the Weeks Court, there was no doubt that  the exclusionary rule 
was constitutionally mandated and that to admit evidence seized in 
violation of the Constitution would compromise the integrity of the 
federal 

Six years later, in Silcerthorn Litmber Co.. Ine. P .  L'~itedStates,z~ 
the Court enlarged the rule to exclude from evidence any informa. 
tion gained hy the government as a consequence of illegal action. 
Thus, where the knowledge acquired by virtue of an illegal search or 
Seizure was exploited to uncover other evidence, not only would the 
original information he excluded. but the subsequent discoveries 
would be rejected as well as "fruit of the poisonous tree."2' In  sum. 
"knowledge gained hy the government's awn wrong cannot be used 
by it."2e 

It was not until 1949 that the Supreme Court seriously considered 
applying the exclusionary rule to the states through the Fourteenth 
Amendment.28 In Wolfr. Colorado,aa the Court, while canceding that 
the substantive protectiomofthe Fourth Amendment are binding on 
the states, declined to impose the exclusionary remedy an them as 

13232 U S  383 119141 
'.Id. 81 394 
'SId at 394-95 
"251 U.S 385 (1920) 
"The term"frunaf thepoisonous tree''rvaseomed 1" S u d o n e r .  UnitedStates.308 

U S  338. 341 119391 
18251 U S  a t 3 9 1 .  
**W'alf \ Colorado. 388 US 298 119491 
sold 
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well.31 This course, however. was abruptly changed twelve years 
later when, in M a p p  c. Ohms1 the Court not only vigorously reaf- 
firmed the "constitutionally r equ i r ed  basis of the exclusianaryrule, 
but also extended the rule to the The Court noted the twin 
purposes of the rule: to deter illegal police conduct and to protect the 
imperative of judicial integrity by the exclusionofevidenceseized in 
violation of the highest law of the land.8' 

M a p p  may have been the zenith of the exclusionary rule in consti- 
tutional jurisprudence. Within the past decade. a majority of the 
Supreme Court has consistently renounced the constitutional basis of 
the rule. In Cnited States v. Calandra.35 the Court described the rule 
as '"a judicially created remedy designed to safeguard Fourth 
Amendment rights generally through its deterrent effect."3b 
Further,  in Cnited States %. Janis,aT the Court determined that the 
"'primary purpose' a i  the rule, if  not the sole one, 'is to deter future 
unlawful police misconduct."'sd Finally, in Stone L. the 
Court studied the history of Fourth Amendment litigation and found 
that the concern for the preservation of judicial integrity "has 
limited force as a justification for the exclusion of highly probative 

The shift of judicial emphasis eancerningtheorigin and purposeof 
the exclusionary rule issignificant. Werethe rule amatterofjudicial 
implication drawn from the requirements of the Constitution, only 
amendment of the Constitution, pursuant to the onerous proces pra- 
mulgated by the could modify the rule's effect.'2 If, han -  
ever, the rule is a judicial creation. it cauid be judicially or 
legislatively modified or abolished.*3 Further. If  the primary. i f  not 

3 Id at 33. The Court relegated the aziriered accused to  state fort remedies and 

"367 Ll S. 643 (19611 
' J l d .  at G4-66 
s'ld at 669. 
8s414 U S  338 (19741 
"Id at 346 
'428 U S  433 (19761 
S l d .  ~f 446 ( e i o n ~  Calandra I Pnited States 414 L'S. 333. 317 (197411 
"428 U S  465 (19761 
' o ld  at 485. 
l l lhe  Constitution pmiiden that proposed smendmenri must he appraied h y  B 

two-rh,rds vote of bath houses of Congress and ratified bi fhree.fourti of the states 
u.3 canst. art. v 

'1See genrially Hanaeam, Adiniaszbilzty oflllrsallv Seized E , d m c e  Could Thu ba 
the Path Out o j i h i  Labyrrnth of the Eicluazonaw Rule' 9 Pepperdine L. Rev 799 804 
11982). 
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sole, purpose of the rule is to deter illegal police activity, then the 
reasonableness of judicial or legislative action would have m be 
measured againsttherule'ssuccess or failure in having achievedthis 
purpose. As the avaiiable information concerning the success of the 
rule is, a t  best. mixed." the defenders of the rule would have a 
difficult task in marshalling evidence to persuade the courts or the 
legislature. With the apparent departure of a foundation of constitu- 
tional origin and a purpose of safeguarding judicial integrity, the 
path to modification of the exclusionary rule has been made clear. 
2. Limitations 

Evenas the exclusianaryrulewas beingengraftedontothebodyof 
American comtitutional law, the Supreme Court began to circums- 
cribe its use The Court has recognized that, notwithstanding the 
illegal conduct of police officials, certain evidence may yet be admit- 
ted a t  trial if the government can establish that the evidence was in 
fact discovered through means independent of the illegality or by a 
chain of causation such that the connection to the illegal conduct had 
been attenuated. Although not explicitly embraced by the Supreme 
Court, a doctrine of "inevitable discovery" has been increasingly 
adopted by atate andlawerfederalcaurts as a hypothetical independ- 
ent source exception to the exclusionary rule. Finally, the Supreme 
Court has ruled that only a person whose reasonable expectation of 
privacy has been invaded may invoke the protections of the Fourth 
Amendment. Thus, evidence obtained as B direct result of an unlaw. 
fol search or seizure may be admitted a t  trial provided that the 
wrong person is objecting to its use. 

a. Independent Source 

The independent source doctrine is almost as old as the euclusion- 
ary rule itself. In 1920, in Siluerlhorn Lumber Go.. k c .  u. United 
States,'j the Court noted that factsobtained by reasanof illegal police 
conduct do not "become sacred and inaccessible. If knowledge of 
them is gained from an independent source. they may be proved like 
any others."46 Thus, if police obtain information during the course of 
an illegal search which in turn uncovers other evidence, the new 

"See grnrrolly empirical studies reported ~n Oaks, Studymp the E i o l u s m a ~  Rule 
2% Scaich and Seirzcre. 37 U Chi. L. Re, 566 (19101: Spiatfo. Seomh and Sezrurr. An 
Empmeol Study ofthe Erelurionary Rule and Its Alt~metwes, 2 J Legal Studies 243 
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evidence may nonetheless be admitted in court if the police sn feet 
were led tothatevidence by another sourceindependentoftheillegal 
c o n d u ~ t . ~ '  

6. Attenuation 
A more difficult case IS encountered when the evidence is disca- 

vered as an indirect result of illegal police activity. In such cases. the 
inquiry will focus on the degree of attenuation of the connection 
between the illegal conduct and the discovers.. In announcing the 
rule of attenuation, the Court explained that, although "a sophisti- 
cated argument may prove a casual connection" between the illegal- 
ity and the proferred evidence, common sense would insome cases be 
offended by Judicial recognition O f  the connection. Accordingly, 
"such connection may [have] become so attenuated as to dissipate the 
taint."'lAmongthefactorslaterexpoundedas hearingon theissueof 
attenuation were the temporal proximity between the illegality and 
the challenged evidence, the presence of intervening circumstances, 
and the purpose and flagrancy of official mi scan duct.'^ 
Wong Sun c. Cnzted Statesso is instructive. In Wan0 Sun, based 

upon information not amounting ta probable cause. the p a l m  pra- 
ceded ta a laundry, rang the bell, and observed the owner flee upon 
seeing them. The police then entered the laundry and arrested the 
owner. who then provided them with information which led the 
authorities 10 the accused.5; The Supreme Court refused to allow the 
government toutilize thelmk totheaccusedprovided bythelaundry 
owner. Several days after his arrest. however, the accused had volun- 
tarily returned to the police and produced incriminating informa- 
tion. This act proved to be such an interveningcircumstance between 
the initial illegality and the newly discovered evidence as to purge 
the latter evidence of the taint of the initial illegality.s2 

An attenuation wiil more readiiy be found when a l ive  witness has 
heen discovered as a result of unlawful conduct. The Supreme Court 
has noted that 

the exclusionary rule should be invoked with much 

'-Sa United Stares Y Hakey. 437 F 2 d  250 ll0rh C l r  19701 ~n r h i e h  desoite 
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greater reluctance where the claim is based an a causal 
connection between a Constitutional violation and the dis- 
covery of a live witness than when a similar claim i s  
advance to support suppression of an inanimate object." 

Thecourt has reasoned that i t  would beunreasoneble topermanently 
silence by operation of the exclusionary rule awitness who, by virtue 
of his or her free will, may, as an interveningcause, agreeto testify.6' 
Conversely, where the illegally discovered witness had to be threa- 
tened with contempt of court in order to secure cwperatian, a suffi- 
cient attenuation has not beenfoundandthetestimonyofthewitness 
was eucluded.j6 

e. Ineuitable Diseomr~l 

Incases where the itemsofferedintoevidenceu.ereinfactfoundas 
the resultof unlawful po1iceactivity.theoppositesituationframthat 
involving an independent source - the items may nonetheless be 
received in court under the emerging doctrine of inevitable discov- 
ery. Inevitable discovery provides that, notwithstanding the police 
illegality, the items may be received in evidence if the government 
establishes that the same evidence would have been found in the 
course of the ongoing police investigation and that the police did not 
act in bad faith toaccelerate thediscovery. Todate, however, accep- 
tance of inevitable discovery as constitutional doctrine has only been 
hinted a t  by the Supreme Court 

W n i t e d  States 7' Cecealln> 431 D S. 268, 280 (19'78) 
"Id.  at 279 See a180 Cnlfed States v Leonardi. 623 F.2d 746 (2d Clr 1980): Unlted 

States Y Stevens. 612 F.2d 1226 (19th Clr .  19791, United State8 7.. Carrello 578 F 2d 
194 i7th  P,, 19711 .." ,.... 

Wnited  Sister v S e m  690 € 2d 956 (D.C Clr 1978) See also United States Y. 

Cruz, 581 F 2d 136 (6th Cir 19181 (en bane). 
"In Brewer v. Williams, 430 U.S. 387 119lll. the Supreme Court reveiaed B convic- 

tion which was b a e d  I" part upon statements obtainedframasuspeer > n w ~ l a f m  of 
h18 righfta eoun~el and thediscoveryofthe body ofthe muldelvietim whlehresulted 
from the illegallyobtamed mfarmatlon Id st392-93. Thecourt .  horerer.aoeeulated 
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People o. FctzpatrickS7 illustrates the doctrine. In  Fitzpetrzek. the 
accused was suspected of murder and arrested in B closet in his home. 
After removing the accused from the closet hut before advising him 
of his rights, the police asked the accused abaut the loca tm of the 
murder weapon. Fitzpatrick then led the police to ashelf in the closet 
on which the weapon and other incriminatingevidence were located. 
A i  trial, the eisidence was admitted and the accused was convicted.Cn 

On review, the New York Court of Appeals upheld the conviction. 
The court instructed that 

evidence obtained as a result of Information derived from 
an unlawful search or other illegal police conduct is not 
inadmissible under the fruit of the poisonous tree doctrine 
where the normal course of police investigation would, in 
any case, even absent of illegal conduct, hare inevitably 
led to such evidence.js 

In Fitipatriek. the court found that the police would have inevltahly 
and legally searched the closet incident to the accused's apprehen- 
sion.80 Accordingly. the evidence was deemed properly admitted. 

Other cases and commentators hare placed a "good faith" safe- 
guard on the doctrines' In  cases in  which the police deliberately 
engaged i n  improper conduct toaccelerate thediscoreryof eridence, 
the resultingevidence has heenexcluded. LhtedStatesv.  GrifjirPia 
instructive. In Gnffia, while awaiting the arrival of a search war. 
rant, the poiice entered and searched the home of the accused. The 
evidence so discovered was admitted at trial. On appeal. the result- 
ing conviction was reversed. The court rejected the government's 
argument that a Fitrpatrzek rationale of inewtahle discovery - that 
the items would have been discovered anyway upon the obtaining af 
the lawfully-issued warrant - should be applied to thecase The court 
found a much greater degree of flagrant official illegality in Gn.ffin 

132 S Y.Zd 499 346 S Y S 2d 793, 300 N E 2d 139 /< i t  denied. 414 C S 1033 

,%Id, at505.346PT S 2dat i95  300N E 2darl40  41 Fitrpatrickxiaaenfencedra 
(1973) 

99 

http://convicted.Cn


19831 ILLEGALLY OBTAINED EVIDENCE 

than in Fttrpatrick and suppressed the fruits of the warrantless 
entry. "Any other view would tend in actual practice to emasculate 
the search warrant requirement of the Fourth Amendment."&3 

The government bears the dual burdenafestablishing that theevi- 
dencein question would havebeendiscoveredin thecourseofnormal 
policeinvestigatianand thattherewasalackofbadfaithonthepart  
of government officials. Recent developments have indicated that 
appellate courts will not indulge in speculation an either count to 
assist the government in meeting its burden!' Affirmative evidence 
must be introduced to prove the inevitabilityofthe discovery and the 
lack of bad faith by the police. Failure to do so may result in adverse 
action on appeal. 

d. The Standing Requirement 
Constitutional rights are personal to the individual. Aviolation of 

the rights of citizen A creates no right to redress that violation in 
citizen B. This is the essence of the standing requwement; assuming 
that a constitutional violation has occurred. only the party whose 
rights were impaired may raisetheissue. IntheFourth Amendment 
arena, only a party upon whose reasonable expectationaf privacythe 
government has unlawfully imposed may be granted exclusionary 
rel idas  

In recent years. the standing rule has undergone a constitutional 
sea change toward a more restrictive view of who may successfully 
seek the application of the exclusionary rule. Prior to 1978, standing 
to challenge an illegal search or seizure would be conferred upon any 
party who could establish B possessory or proprietary interest in the 
item or place searched, was legitimatelyan the premises s t  the time 
of the search, or was charged with a crime, an element of which was 
possession of the seized physical evidence.08 Once the threshold ques- 
tion of standing had been resolved. the substantive issue of the legal- 
ity af the search or seizure would be addres sde l  

at 961. 
"In Wiiliams Y. Nix. S o  82-1140 (8th Clr. Jan 10 1983). the Elghth Clrcuif. on 

rerieu of adeniaiaf anapplieatianfar habeaseorpvarelmf reverledtheeanvieflanon 
retrial. 285 K W.Zd24S!Ioxa. 19791,ceil. denied.446U.S 911(1980),oftheaecuiedIn 
Brewer V. lVllllam9 430 U.S. 387 11977) 818 text meompanylng note  56 auvira. The 
court found that the government had not met ~ f 9  burden af tstabhshmg a lack 01 bad 
faith on the part of the pollee mthor l tm 

b6Sre Rakas Y Illlno8s. 439 U S  128 (1978): Jones Y. Unltad Sfaten, 362 U S .  257 
I19601 UnitedSraresv Sanford, 121% J 170!C M A 1981):UnlledStatsau,Harn~,j 
h1.J 44 1C.M.A 1978) Srr a180 Mil R E n d  311 

*'Sac Jane8 V. United Stares. 362 U.S 211 (1960). 
"See Ringel. mpra note 5, Bf B 20.8 a t  20-6 
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In 1978, ~n Rakas z. Ill~?tais,~~ the Supreme Court reversed the 
order of inquiry and decided that the Fourth Amendment issue - 
u hether an unreasonable search or seizure had taken piace - should 
be resolved first. If that issue were decided adversely to the gorern- 
ment, the trial court would then inquire as to whose rights were 
violated. In resolving the latter iswe, the court must determine 
whether the moving party hadareasonableexpectationofprivacyin 
the place or thing searched or seized. In making this decision, the 
court should weigh as factors the proprietary interest. if any, ofthe 
accused. as well as the degree to which the accused was legitimately 
a t  the place searched. Xo single factor is determm.tive.63 In  Rakos 
evidence w a s  discovered hy an illegal search of a vehicle. The 
accused, however. as a "mere passenger " lacked "a proprietary or 
other similar interest" in the vehicle as would confer standing to 
chalienge the search:O Exclusionary relief was accardingli- denied. 

Two years later. in l h i t i d  States L. Sal i~ireei ,~l  the Court elimi- 
nated "automatic standing" for an accused charged with a crime. an 
element of ivhlch was possession of the seized evidence. The Sali tmi 
Court found that the underlying reason for automatic standing. to 
spare the accused the delimma of waiving the suppression motion or  
taking the witness stand to admit an interest In the evidence to 
establish standing - was undercut over a decade earlier in Simrno~s  
j .  Cmted Stntgs -? In  Simmons, the Court had held that the accused's 
testimony at a suppression hearing could not. over objection, be "sea 
against the accused a t  tr18:3 With the conundrum of waiver or 
incrimination therehyremoved. the Salrucci Court ~ a i v  noreason for 
the continued existence of automatic standing.:? 

tueiir.'s In  Rawiings, drugs were discovered during an illegal search 
of the purse of the accused's female companion. The accused admit- 
ted that the drugs were his and that he had placed them there only 
moments earlier. At trial. the evidence was admitted and the 
accused w . s  conricted of possession of a controlled substance with 
intent to sell..b 

S d u u c c i  uas promptly invoked as precedent m Ra 
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Based an Rakns and Salcueet. the Court initially found that an 
unreasonable search had occurred. but held that the accused lacked 
standing to contest it. He had no reasonableexpectation of privacy in 
the article searched, the purse, and the admitted ownership of the 
drugs and charge with a possessory element were insufficient to 
confer standing." 

The states remain free to provide an accusedaith greater rights to 
raise search and seizure issues under State law:8 At present, how. 
ever, thefederai judiciary isclearlyon a coursetorestrict standingto 
raise constitutional violations. 

8. Procedure 
Given a potential question of an illegal search or  seizure, how does 

the accused raise the issue? 
In American practice, the issue is usually7* raised by pretrial 

motion directed to the trial judge.8o In the motion, the accused 
requests that  the judge suppress endence uncovered by reason of an 
illegal search or seizure. In a hearing before the judgeanthe motion, 
the government will bear the burden of proof, typically by a prepond- 
erance of the evidence,al to establish the admissibiiity of the evi- 
dence. Ta carry this burden, the government must demonstrate 
either that  the evidence was not illegally discovered or, notwith- 
standing illegal activity. the evidence i s  nonetheless admissible 
under a theory of independent source, attenuation, or inevitable 
discavery.elTheaccusedma)'testifyatthehearing.andmayhaveto 
in order to establish standing, but the testimony cannot be used 
against the accused before the jury on  thegavernment'sdirectcase.aa 

Should an accused faii to raise a search or seizure a t  trial or. 
having unsuccessfully raised it, chooses to plead guilty, heor shewiil 
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generally be deemed to have waived the Fourth Amendment iswe 
for appellate purposes.a4 

C. REASONABLE SEARCHES AND SEIZURES 
In order to understand the full applicability of the exclusionary 

rule, it is necessary to briefly survey the doctrines under which 
evidence derived from a search and seizure will be admissible in 
court. If the challenged evidence does not fully fit within one of the 
categories described below it is likelythat the exclusionary rule will 
require its suppression. 
1. The Warrant Requiremext 

The language ofthe Fourth Amendment itself Indicatenaconstitu. 
tional preference that searches and Seizures be conducted pursuant 
to a search warrant issuedupon afindingafprabably cause.85 Proba- 
ble cause exists when the available information renders it more 
likely than not that the particularly described fruits, instrumentali- 
ties, orevidenceofacrimewill be foundinthe particularlydescribed 
location.86 This information must be presented. under oath or affir- 
mation, to a neutral and detached magistrate. who will make the 
determination whether a na r ran t  will issue. 

The information presented to the magistrate may arise from the 
first hand observations of the affiant or through reliance in the 
hearsay declarations of others. In  the latter case, the Supreme Court 
had held that the official must establish before the magistrate the 
basis of knowledge of the declarant - Haw does he know?. and the 
declarant's reliability - Why should I believe him?P- The basis of 
knowledge would u~ua l ly  be demonstrated by the declarant's claim 
af personal observation ofthe items or activity in question.88Reliabil- 
Ity could be proven by relating for the magistrate the past track 
record of a declarant-informer.~~bycorroboration of the infoarmation 

W e e  Hoffman V. United States. 327 F 2d 189 (9th Cir 1974) United States x Cox 
164 F.2d 937 (6th Clr 1972): Simmons V. United State&. 354 F Supp 1383 IS D N Y 
1913). alfd 491 F.Zd 758 (2d C i r  19141 The aecuaed r o u l d  have also foreclosed 
exnmm.tmn of the issue I" federal habeas earpun review of B state cnnricfion Sei 
stone ,. P ~ ~ , ~ I ~  428 us. 465 (1976) 

text *cearnpany,ng note 4 "pro 
)'Draper v United States. 358 U S  307 (19591 
'.Spmelli I United Stares 393 U.S 410 415-16 (1969) Awuliar \ Texas. 378 C S 

io8 114 (1964). 



19831 ILLEGALLY OBTAINED EVIDENCE 

by other information from an independent source."or simply by the 
absence on the part  of the declarant to falsify the information.e' 

In Illinois c. Gates,gz the Supreme Court relaxed these strictures. 
In  Gates, B judicially issued warrant had been obtained by police 
based largely upon an anonymous tip.8S The resulting search and 
seizure revealed evidence that the accuseds had been traffiking in 
narcotics. Asthe tip had beenanonymous. thepolice,althoughableto 
verify some information contained in i t g 4  had been unabie to deter- 
mine the basis of knowledge of the informant. The Court held that 
this requirement was not inelastic and that the magistrate should 
instead use ''common sense" in determining "whether, given all the 
circumstances set forth in the affidavit before h im, .  . . there i s  afair  
probability that contraband or  evidence of a crime will be found in a 
particular place."*b Reasonableness, not rigidity, was M be the key. 

Once issued. the manner and time of execution of the warrant are 
generally governed by s t a t ~ t e . ' ~  To inmre that the fruits of the 
search will be admissible in court, theofficialexecutingther\.arrant 
must comply with such rules. Restrictions on the execution of the 
warrant may include a time duration on the warrant's validity97 or a 
limitation on nighttime or unannounced entry.98 Absent unforeseen 
and unforeseeable exigency at the time of execution, these limits- 
tiom must be observed.99 

""SB. e .0 ,  United States s. Dennis, 625 F 2d 782 791 (8th Cir .  1980) 
PJUnited Stated v. Harris. 408 U S  573 (19711 (declaration B S B I ~ P I  penal Interest): 

United States v MeCres, 583 € 2d lo88 (9th Cir. 1978) (the good citizen): Cundlff v 
United Srates, 601 € 2d 188 (8th Cir 1974) (the mnoeenf bystander). Sei g e n e d l y  
Green, me Citizen lnfomant. The Army Lawyer, Jan 1982, at 1. 

siThe facts of Gales sre reported m the opinion af the Supreme Court  of l l l i n ~ ~ ~  423 
nn-u s - (Mar 9, 1983). 

S.E. 2d 887 (111. 19811. 
P'The information had been contained ID m ~nonymous letter. I t  ewentlaily had 

related that the aceuaeds. husband and wde. had been dealing ~n drvgs and would be 
t iawlling to Florida and ieturnlngwith theli autamoblle~runkfliled wlfhdrun .  The 
police verified that the couple Iwed where indicated and had been planning a trip to 
Florida. The scevieds r e r e  placed under surve i l l~n~e  rh l le  m Floridaas ~ t l l  a r z d .  

8S-U S - SeeSupremi Covrt Enars C~tpr ,afo iApproraiq iSiarrk  Wmronta. 
Washington Past hlar. 9 1983, at  Al. A16. 

*SFe, e Y, Fed R. Crim. P. 41(c), (d) See d m  18 U S  C I 3109 119761 (knock and 
announce leqll i lemem) 

*.See Fed R. Crrm. P. 41(d ([The w m i m t l  shall command the offleer to seareh. 
within D specified period of time not to exceed 10 days .  

"See zd. ("The var ian t  shall be servedinthedsytme nnlew the l i ~ u i n g m t h ~ ~ ~ f y .  
bb appropriate prosaran in the warrant, and farreasanablecauie.horn. authorizes 
i ts  execution at times other than daytime") 

"See. e.8 ,  UnltDdStafesv.Searp.586F 2dlll7!6thCir.19781lniehtt~meexeeution 
of federal w r r a n t  without ~pec i s l  p m m m  fruits of search suppressed): Unlted 
States Y Burke. 517F.2d377(2dCw 1975)lexeeuflanoffedernlwarrantsfter tenday 
p w m d  frujfs of search suppressed). 

at  887-88 

'0. 
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As an arrest  is a seizure of the person. the courts have indicated a 
strong preference that arrests be conducted pursuant to a judicially 
issued The warrant must issue upon probable cause to 
believe that a crime has been committed and the accused had com- 
mitred it '01 If the arrest 13 to take place in the accused's home. absent 
exigency, the courts will require that a warrant be issued prior to 
police entry into the home IO2 

The exclusionary rule may come into play in a variety of Settings. 
The police may not hare sought a warrant when one was required or 
may have obtained one based on less than probable cause:OS The 
warrant itself may hare been defective by failing to describe the 
place to be searched or the items to be seized with sufficient pwticu- 
larity.!04 The execution of the warrant may have taken place a t  an 
unauthorized time or in an unauthorized manner.los Finally. the 
executing official might have strayed beyond the t e r m  of the war- 
rant itself and searched places not described in it.106 In such cases, it 
1s likely that the fruits of the unlawful government conduct w l l  be 
excluded from evidence in a criminal trial 

2. Reasonable Warrantless Searches aad Serzxres 

The Supreme Court has stated that, except in a f en  narrowly 
defined cases. searches and seizures should be carriedout pursuant 
to a warrant. In  this section, those exceptions to themarrantrequire- 
ment are outlined. together with the instances in which the exclu- 
sionary rule mal- be invoked. 
a. Search Incident t o  Apprehension 

Recognizing the need of the police to protect themselves upon 
making an arrest and to prevent thedestruction of physical evidence 
at  the scene of the arrest. the courts have granted law enforcement 
authorities the right to search the suspect and the "grab ared'sur- 

."_ ~.""", 
'L 'Lr  Steele  v United States 267 U S  498 (1925). United States I Higems, 128 

F 2d 232 17th Cir 19101 
-oaSrr eases cited in note 99 ~ u p r a .  
"'See Coolidge Y Sew Hampshire 103 U S  413 (1971, But ~ e ?  discussion of plain 

wen m t e x t  ~eearnpanylng n o w  113-17 ,,,/?a. 
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rounding him or her incident to the apprehensmn.10' Interestingly, 
some courts have afforded the police this right notwithstandingthat 
the suspect had already been handcuffed and/or removed from the 
scene of the arrest.Lon Under this theory. the right to search attached 
at the time and place of the arrest and was not vitiated by the 
subsequent removal of the suspect from that location.1on Similarly, 
the search of the accused's person may occur a t  some time after the 
arrest.l1° 

Under the rationale detailed above, i t  is apparent that the locus of 
the apprehension controls the area lawfully subject to search. Thus, 
if the accused had been apprehended autside his or her home and 
then escorted inside the home, the house would notbecame subjectto 
search."' Additionally, if  the suspect were arrested in one room of 
the hame. the other rooms would not thereby become fair game far 
search except. in some circumstances, for a walk-through by the 
police to insure their own An exceeding of the legitimate 
scope of this right would render the fruits inadmissible in evidence 

As the predicate for this brand of warrantless search is a lawful 
arrest, a search incident to an unlawful arrest would itself be illegal. 
Thus, if the arrest  had required a warrant and none had been 
obtained. or i f ,  with or without a warrant, the arrest had been 
predicated upon less than probable cause, then the fruits acquired 
during the resulting search will be inadmissible in ~ o u r t . ~ l 3  

b. Plazn Vmc 

Once a law enforcement officer is properly located at a particular 
place, any contraband, evidence, or  fruits of a crime observed in 
"plain view" are subject to seizure by theofficer'1'and will beadmit- 
red into evidence a t  a criminal trial. 

In Coalidget. .VewHampshire,:LstheSupremeCourtlaiddownthe 

l W h i m d  v. California. 395 U S 752 (19691: United State8 v, Acoita. 11 .M J. 307 
ic M * 19*11 _ _  

13*Peaple \, Fmpatrick, 32 N Y 2d 499,608,346 Y Y S 2d 793,798-99.300 N E 2d 

,"United States V. Wright. 671 F 2d 318 16th Cir. 1978) 
- w h i t e d  Stares Y Edwards. 416 U.S 800 (1974) 
.)-Vale Y. Louisiana, 399 U.S. 30 (19701 
L1lSee United States I, P h d w  593 F.2d 553 (4th Chr. 1978): Unned States Y .  

Boadsch. 661 F 2d 1160 (19731. Umted States v Chrmtophe 470 F.2d 365 (2d Clr 
1972). 

WSee Amsdor-Ganzalai V. United States. 391 F 2d 308 (6th Clr 1976): Unlfed 
States Y Pame. 7 hl.J 180 (C M A. 1979). 

>"Note that the"p1am 5iew"doctrine deals 91th the"seirure"aipDetofthe Fourth 
Amendment Sir 3111 R Evid 316 (d114)le) 

I V03 U S 413 11971) 

139, 143, a m i  denied,  414 U S 1033 (19731 

denwd. 411 U S  964 (1973) 
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four elements of a plain view seizure. First ,  the police must have 
legitimately been in a pasition to observe theitem. Thisismosefrequent- 
ly accomplished pursuant to a lawful search warrant issued for the 
search for other evidence, by reason of a permissible warrantless 
entry. or by observance of the item from a public place."e Secondly. 
the item must in fact be in "plain view." No amaunt of searching 
except that already authorized byalaufuisearchwarrantispermit- 
ted. Thirdly, the incriminating nature of the observed item must be 
immediately apparent. Finaliy, and most controversially, the 
Supreme Court has required that the discovery of the item have been 
inadvertent )lr Simply stated, police authorities must not have 
known that the item discovered would be located in the place in 
which it was found. If they did, they should have obtained a search 
warrant. Lower courts have interpreted this restriction narrowly; a 
suspicion not amounting to probable cause that the evidence was 
present will not defeat its seizure providing that the other elements 
of plain view are met.LLs In those cases, however, in which any of the 
first three Coolidge elements are lacking, plain view w i l  not be 
available as a basis for admission of evidence in a criminal trial. 

e. Consent 
The fruits of a search may be admissible ~n evidence if they had 

been discovered pursuant to the freely given consent af a party with 
dominion and control oyer the area to be searched."* In offeringthe 
fruits of a purportedly consemual search, the prosecution bears the 
burden of pro\.ingtothesatisfactionofthetrialjudgethatthewaiier 
by the accused of his or her Fourth Amendment rights was volun- 
tary.120 The court will make this determination baaed upon thetotal- 
ity of the circumstances surraundingthegi\,ingof the cansent.120The 
fruits of a voiuntarily given consent will be admissible in court: 

~~~ ~ 

,"If, however the pollee obserre. from a pub1 L place. contraband 01 evidence of a 
crime which IS laeared in a p v ~ a f r p l ~ ~ e  then absentexigency thapolicemurtobtain 
aseareh w ~ m a n t  beforethe item ma, beseized Lediscussion 1nRmqel.supranote5, 
at B 8.2ial. sf 8-8 to 8.9 
"-405 U.S at 466-67 
l-35ra. e.y, CnitedSfatesv. Sanders.631 F 2 d  1309i8thCir 1980). United States, 

Antdl 615 F.Zd 648iSth Cir 1980!lpercutlam! UnitedStatesi  Paolli 470FZd67  
i2d Cir. 19721 

118 Sehnecklath Y Bustamonte 112 U S  218 (1973) 
> l o i d  st 242: United States s Wallace. 11 M J 445 ( C Y  A 1981). Md R Evid 

'3'Schnrchloth 412 L S. at242 
314iel 
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evidence obtained through coercion will be excludd'22 

d. Ezigent Circumstances 
When the pressures of time, danger, or the need to preserve e v e  

nescent evidence arise, the police may be excused from the need to 
obtain judicial authorization prior to conducting a searchor seizure. 

Among the doctrines spurred by this theory of exigency was the 
"automobile exception" to the search warrant requirement. Under 
this theory, the police may search avehiclean the highway, pursuant 
to  probable cause. without a search warrant, due to the inherent 
mobility of the a u t o m o b ~ l e . ' ~ ~  As in the case of the search incident to 
apprehension, the right to search arises a t  the time of interdiction of 
the automobile: actual search a t  a later time when the vehicle is 
immobilized is pe rm~t t ed . '~ '  In such cases, the Supreme Court has 
noted the diminished expectation of privacy which one enjoys in an 
automobile as justification for the search later in time.'Zs It should 
also be noted that. like the search incident to apprehension, the 
lawfulness of the automobile search depends upon the lawfulness of 
the original stop. An automobile search based upon probable cause 
developed only after an illegal stop of the vehicle by the policewill be 
inadmissible in court.'la 

In other situations, where evidence may easily by destroyed, a 
warrantless seizure has been permitted. In  Cupp C. Murphy,ln7 the 
police were questioning the accused concerning the strangulation 
death of his wife. An officer noticed dark stains under the accused's 
fingernails. After refusing the police permission to scrape his nails 
and appearing to try to remove the substance from under his nails, 
the accused was physically restrained while the police seized the 
substance, which was subsequently identified as matching the blood 
typeofthevictim.'21 The Supreme Courtupheldthe accused'sconvie. 
tion. The Court found that the "evmescent" nature of the evidence 

lSIExamplep of mereedeonsent may reinit tram theuseafforee.zd. at 233. or threats 
apainbt theperson ~ ~ p r o p e r r ~ o f r h e s u b p ~ e t .  UnitedSLatesv Kampbei1.574F.Zd9S2 
(8th C i r  1973). or of an Bcqumtance of the surpeef. United States V. Bolin, 614 F 2d 
G 4  119161. An irnportantfaetor in aeourt's determination ofthevoluntarinelsofthe 
consenl~s whether thpJuspecrwiuinformednr hisor herrlrhttorefusetoeansentta 
the search United Stales v Mendenhall. 446 U.S 644 (1980). 

l*'Carroll Y United States, 267 U 8. 132 (1926): 4111 R. Ewd. slS(gl(31. 
1Whnmhers v Moraney 399 U S  42 (19701. 
In6Id. at 61-62. 

".412 U b 291 119731 
'wer neiarare I. prauJe 440 u s  ti48 (1979). 
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and its esse af destruction justified the warrantless action by the 

Warrantless entries to a particular place have been permitted 
when there was cause to believe that a crime w&s in progress a t  that 
location.ls0 when the police were in "hot pursuit" of asusp?t,131 and 
in emergency ~ i tua t lons :~~  

In those cases. however, where the warrantieBs search or seizure 
had been conducted for convenience rather than exigency. the fruits 
of the search or seizure may be excludedfrom evidence. Thus, where 
an item of personal p r ~ p e r t s , ' ~ ~  a secured lacation,'"oran accused's5 
is in the exclusive control of the police and there is no danger that 
evidence would disapear, a warrant must be naught prior toasearch 
being conducted. Absent the warrant. the results a i  the search 11-111 
likely be ruled inadmissible at trial. 

e .  Administvathe Inspections and Searches 

The twentieth century has witnessed a proliferation ofgovernmen- 
tal regulations and a superabundance of oversight responsibilities. 
The execution of the resulting duties of the government has necessi- 
tated occasional examination of the regulated activities in order to 
insure compliance with mandated standards. As an inspection 
brings a government official anta the premises and into the inner 
workings of the business of a perhaps reluctant citizen, thereexists 
an invasion of privacy which raises Fourth Amendment ~ s s u e s . ~ ~ ~  

The Supreme Court recognized such issues in 1967 in Camera 0. 

,Municipal Cou7.t.3' and See r. City ojSeaftle.-'i In those cases. the 
Court held that an administrative warrant, based upon the public 
need to guarantee healthful and safe conditions in the regulated 
occupation. must issue prior to an administrative search.L39 The 
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ivarrant requirement may be excused in cases of emergency, con- 
sent, open view observation of a violation, or in a pervasively regu- 
lated industry. such as f i r ea r rn~ . "~  When evidence of a crime i s  
discovered during a warrantless inspection when an administrative 
warrant was required, the evidence will be inadmissible a t  trial. 

Inspections in the armed forces are governed by Military Rule of 
Evidence 313."' This Rule provides thatacommander may direct an 
inspection of his or her unit, or a portion thereof. the fruits of which 
w i l l  be admissible at a criminal trial, provided that the commander 
is not acting primarily to obtainevidence for prosecutoriai purposes, 
but rather is conducting the inspection "to ensure the security, mii- 
itary fitness, or good order and discipline" of the unit.142 An inspec- 
tion may be conducted to locate and confiscate contraband or 
unlawful weapons provided that the commander had made a thre- 
shold determination that such contraband or illegal weapons would 
adversely affect the security or discipline of the command and either 
the inspection has been previously scheduled or there 1s areasonable 
suspicion that such contraband or  illegal weapons are present in  the 
command."s Inspections may utilize reasonable natural or techno- 
logical aids, such as metal detectors or drug detection dogs, to 
enhance the commander's senses.'4i Evidence discovered during an 
inspection under this Ruie will be admitted in courtunless theinspec- 
tion is shown to have been the subterfuge for a search for which 
probable cause was lacking."K 

. . . . - . . .x., .. 

...... 
Analysm t o  Mil R Ewd 313 npnnird tn Manual for Courts-Martml, Umted States 
11969 rev. ed.), APP. 13. at Ala-31 See United States 1' Brown. 12 M.J. 420 1C.M.A. 
1982) United Stales v. Middleton. 10 M J 123 I C  h1.A 18311 
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I. Abandoned Property 

The touchstone of the Fourth Amendment is whether areasonable 
expectation of privacy existed in the placeor propertysearched.144 It 
logically follows that no search or seizure within the meaning of the 
Fourth Amendment has occurred when there is aseareh or seizureof 
a place or  property in which the accused has relinquished all inter- 
est. This is the doctrine of abandoned property.147 

Whether the accused has abandoned the subject matter of the 
search or seizure is a question of the accused's intent and will be 
resolved by the trial Judge in light of all the relevant circumstances 
in the case. Relinquish of property in advance of a lawful arreat or 
search will be deemed an abandonment and the property will be 
admissible a t  trial.148 An abandonment prompted by illegal police 
activity, however. will be found involuntary and evidence of che 
discarded property will be excluded by the trial judge.140 

D. Sl.GGESTED MODIFIC.4 TIO.\'S OF 1HI: 
EXCL l?ZO.Y.4 R Y H1'I.E 

In the last decade, there has been no shortage of suggested modifi- 
cations of the exclusionary rule. From practitioners to professors to 
Supreme Court justices, the issue has been a timely and thought- 
provoking one and provided grist for many a law review article. 

At the heart of the debate over whether and how the exclusionary 
rule ought to be changed are the primary issues discussed earlier in 
this article: Is the rule constitutionally required or a creature of 
judicial creation?lio Is the primary purpose of the rule deterrence of 
police misconduct or the maintenance of judicial integrity?ljl The 
answers ta these questions largely dictate the position on the issue of 
modification which any given party w11 adapt. 

1. Rwiston Wiihin Constttutianal Guarantees 
At least one view which accepts the constitutional mandate of the 

exclusionary rule would nonetheless modify its application in those 

.'-Ksfz I. United Stater. 389 U S  347 (19671 
*.,%bel j, United State&. 362 U.S 211 (19601 See Md R Ewd 3161d)(l) 

".He%rer v United States, 266 U S  27 119241, United States s Hollrnan. 641 € 2d 
196 18th Clr 1976). 

h**Un#fed Stater v Maryland. 479 F 2d56615fhCir 1973): Yassachuiersr Painfen 
368 F 2d 142 llm Cir 19661. e e d  dmmtssad 389 US 560 (19691. 

'wsir text  secornpanylng notes 26,  83 supra 
IS L e  text aecompnnginp notes 24, 34, 36-40 mpra 
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situations where the Fourth Amendment violation is not flagrant.'s2 
Under this theory. it has been noted that "the only condition under 
which one may be deprived of life, liberty or property is if  that  
deprivation be in accordance with due process of law."Lb8 As the 
Constitution is the primary source of the definition of due process, it 
then logically follows that violation of the commands of the Fourth 
Amendment would equallyviolatethe dueprocess clauseofthe Fifth 
Amendment.1b4 Accordingly, the introduction of illegally seized evi- 
dence would violate the Constitution and a conviction based upon 
such evidence would cause a deprivation of liberty in violation of the 
due process clause. The exclusionary rule, which bars such evidence 
a t  the threshold of the trial, is thus more than a prudential rule of 
judicial housekeeping: rather, the rule guarantees an accused the 
minimum requirements of due process under the Constitution. 

The inquiry, however. does not end there. After studying the his- 
tory behind the concept of due process in English and Americanlaw, 
the proponent concluded that due process was conceived as a protec- 
tion against flagrant and arbitrary abuses by government author. 
ity.liS Similarly, the facts of the American case law which has given 
rise to and confirmed the current vitality of the exclusionary rule 
have involved not "technical" or "goad faith" violations of the law of 
search and seizure, but rather wilful and gross abuses of 
the fundamental rlghts of the citizen.lbe Consequently, while exclu- 
sion of relevant, but illegally seized, evidence has come to be the 
practice in all cases of Fourth Amendment violations, It may he 
argued that both history and the factsof landmarkexclusionary rule 
cases fail to dictate so doctrinaire a result. Given this background, it 
has been contended that "[elxclus~on as arequirement of due process 
of law need not be extended to insubstantial violations which do not 
offend those great purposes which give the concept of due process its 
fundamental justification."ls' Under this analysis, the violation of 
the constitutional right is conceded: the remedy of exclusion. haw- 
ever, is reserved for those eases in which the violation was inten- 
tional, flagrant. or substantial. The constitutional basis of the rule is 
left intact. yet the practical effect af the rule is curtailed. 

Ij'Sunderland The Errluszmaw Rvle A Raquuirrrneni o,f Constitutzonal Mncmlr, 

" l i d  81 149. 
Ic(Id. at 150. 
'"See discussion in ?d. at 156-58. 
OhSre M ~ P P  Y .  Ohia, 367 U.S 643 (1961). Roehm Y. California, 542 US. 161 (19621, 

69 J Crim L. & Crlmlnalarn 141. 166 (1976) 

diaeuaaod tn Sunderland h u p m  n o b  162, sf 162-63 
.e?Id at 175 
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The American Law Institute, in Its Model Code of Pre- 
arraignment Procedure, has proposed a scheme not unlike the fore- 
going. Under the ALIproposal, thecourti~ouldfirstdetermineifthe 
violation ofthe Constitution ivas"substantial."A violation is substan- 
tial and warrants exclusion of the evidence therebr procured, "if it 
was gross, wilful and prejudicial to the accused. A violation shall be 
deemed wilful regardless of the good faith of the individual officer if  
it appears to be part  of the practiceofthela,~eenforcementagencyor 
was authorized by a higher authority in it."'55 If the violation is not 
found to be substantial under this single criterion, the court musf 
determine whether "all the circumstances" dictate a substantial 
violation. Among the factors which the court must consider are: 

(a) the extent of the deriation from lawful conduct; 
(b)  the extent to which the violation was wilful; 
ici the extent to which the violation was likely to hare led 

the defendant to misunderstand his position or legal 
rinhts: 

(d) the extent to which exclusion will tend to prevent 
violation? af the ALI code; 

(e) whether there IS a generally effective system of admi- 
nistrative or other sanctions which maken it less 
important that exclusion be used to deter such a 
violation.15g 

While the ALI proposal was in its preliminary stages, it was 
aubstantially adopted as the basis for a bill introduced ~n the Senate 
by Senator Lloyd Bentsen. In addition to the substantiality test, the 
bill included a tort remedy for an aggrieved party Although the 
Bentsen bill received SUDDOrt from various academics and former 
gavernmentofficials.L"d it wasopposed by the American Bar Assocm 
tian.lb2 The bill never reached a floor rate.L68 
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While the ALI test skillfully implements the constitutional theory 
noted a t  the beginning of this section, it anticipates, as one of the 
substantiality factors, that some alternative "effective Bystem" of 
deterrence be in place prior to its adoption. Such systems are dis- 
cussed in the following sections. 

2. Biveas 2.. Siz Lkknown Agents 
In Bmens 1'. Siz LTnknoun Agents of the  Federal Bureau of ,\'ami- 

ies,'81 the Chief Justice of the United States had occasion to outline 
his requirements for an alternative scheme to the exclusionary 
rule.185 In Biaens, six agents of the Federal Bureau of Narcotics had 
entered the plaintiff's apartment without asearch or arrest warrant, 
arrested and handcuffed him, and threatened his family witharrest. 
The home was thereafter searched "from stern to stern" and the 
plaintiff wastaken tothelocal federal courthouse andstripsearched. 
Asserting an implied right of action under the Fourth Amendment, 
the plaintiff sued the six agents for damages. The district court 
dismissed the suit166 and the Second Circuit affirmed the dismis- 
sal.167 A majority of the Supreme Court reversed those decisions and 
held that the plaintiff was entitled to a cause of action which was 
implied under the Constitution.16a 

Chief Justice Burger dissented, reasoning that the majority had 
usurped theprerogativesofthe legislature m creatingthisnewcause 
of action.16B Additionally and a t  length, however, the Chief Justice 
commented upon the type of statutory structure which he would 
require to be in prior to the elimination of the exclusionary 
rule. a rule he deemed "conceptually sterile and practically ineffec- 
tire" in deterring police misconduct."' 

The Chief Justice acknowledged that private actions were ineffec- 
tual in remedying alleged constitutional vioI&tions.172 Moreover, the 
"remedy"af the exclusionary rule is entirely unavailable to innocent 
persona who are never subjected to trial.1rg To resolve these prab- 

"%03 U S 388 119711 
" j l d .  at 411 (Burger. C J ,  diisenungl 
"'276 F Supp 12 (E D N Y 1967). 
'*'409 F 2d 718 i2d Cir 19691 
"'403 U.S. at 396-99 
lm'ld a t  411-12 (Burger. C.J dmentmg).  
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lems, the Chief Justice proposed that Congress enact: 
[a) a waiver of sovereign immunity as to the illegal acts 

of law enforcement officials committed in the perfor. 
mance of assigned duties; 

(b) the creation of a cause of action for damages SUB. 
tained by any person aggrieved by conduct of governmen- 
tal agents in violation of the Fourth Amendment or 
Statutes regulating official conduct, 

( c )  the creation of a tribunal, quasi-judicial in nature or 
perhaps patterned after the United States Court of 
Claims. to adjudicate all claims under this statute, 

(d) aprovision thatthisstatutorrremedyisinlieuofthe 
exclusion of evidence secured for use m criminal cases in 
violation of the Fourth Amendment, and 

(e) a provision directing that no evidence. otherivi.ise 
admissible. shall be excluded from any criminal praceed- 
ing because of a violation of the Fourth Amendment.'." 

The Chief Justice envisioned that the scheme would Serve to Iden- 
tify problem police officers far internal discipline'-5 and serve as a 
model for the states.!78 In the followingsection, both state and federal 
implementations of the Chief Justice's plan are discussed. 

8. Adm;nistratii,r Remedies 

Given the twin realities that  one aggrieved by unlawful police 
canduct i s  unlikely to sue the official in tort and that, if brought, the 
suit would yield minimal, if any, damages, various systems have 
been proposed to establish administrative procedures for claiming 
damages. Each system is advanced ai an alternative method of 
deterring police misconduct and would thus largelyobviate the need 
for an exclusionary rule of evidence. 

a. Adntinistrotive Board Remedd 
Judge Richard J. Hanscom of the San Diego Municipal Court has 

suggested a scheme oriented primarily to the states, but potentially 
applicable ta the federal government. He has proposed that the 
legislature concurrently enact two provisions into lav. The first 
wauid direct the courts to admitar trial evidence seized Illegally, but 
in "goad faith," by the police officials involved. Exclusionof evidence 

a-lId st 422-23. 
.bid. at 123 
"'id at 423-24 
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would still be available where theconductofthepolicewas foundnot 
to be in good faith or where theactivity"shockstheconscience"ofthe 
eaurt."r 

At the same time, an administrative forum, akin to a workmen's 
compensation board, would be established. A party aggrieved by 
illegal police conduct would be given the option of appearing before 
the board or being relegated to civil remedies."a There would be no 
right to a jury trial before the board. As with workmen's compensa- 
tion, the boardwould havethe power tomakefixedmonetaryawards 
to the plaintiff. Those damages would in turn be charged to the 
governmental agency whose officials engaged in the unlawful activ- 
ity. This assessment is designed to prompt internal disciplinary 
procedures and thereby promote a true deterrence.178 

Judge Hanscom's proposal has its merits. A fixed adminsitrative 
award schedule would guarantee recompense to the plaintiff whose 
injury is not measurable in dollars, such asan invasion of the privacy 
of the home. The assessment procedure should quell the objectionsaf 
those who fear that any modification of the exclusionary rule would 
lead to a decreased police trainingemphasison constitutional rights. 
On the other hand, awards of assessable damages far "good faith" 
violations of the law could impact adversely an zealous law enforce- 
ment and encourage the officer to "safe-side it" in the pressurized 
judgment calls of everyday police work. If the exclusionary rule has 
proven to be an ineffective deterrent, this proposal may deter too 
well. Yet, the scheme is worthy of study in devising an alternative to 
the current exclusion of relevant evidence. 

b. The Federal Tort C l a m s  Act 
The Federal Tort Claims ActlBO was originally enacted by Con- 

gress in 1946 to waive the sovereign immunity of the federal govern- 
ment i n  certain categories of eases and to provide B forum for the 
adjudication of claims against the United States.LE1 In the wake of 
Bivens 0. Six Unknou,n the Act was amended to allow 

".Hanieom. Admlas ib i l i t yo / t l l rp lo l l yS~~~adE~~denr~ .  Could Thu Be the Path Oxto/ 
lhe Labyrinth o / l h r  Ereluszonory Rule', 9 Pepperdm L. Rev 799,801.817-18 (1982) 

"*Id. at 801, 818 The establishment a i  a board reeopnizes that  p~r t ies  wlli not 
generally succeed before iuries which will be d m t a n r  fo award damapes b B law- 
breaker Id.  at 816 (eitmg Bivens Y. Six Unknown Agents. 403 U.S. 388 522 (1971) 
(Burger C J ,  dissentmd) 

l-eHanrcom, s r p a  note 177. at 817 
"O28 U S.C 66 1346. 2671-80 119761. 
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recompense for the victims of assault, battery, false imprisonment. 
false arrest, abuse of process, or malicious prosecution committed by 
investigative or law enforcement personnel of the federal gorern- 
ment.183 Colonel Francis A Gilligan of the U.S. Army Judge Adro- 
cate General's Corps has proposed that the Act, with minor 
adjustment, could prove to be the much sought alternative to the 
exclusionary rule.'" 

Under the Federal Tort Claims Act, a party injured by an official 
of thefederalgovernmentmustfileaclaimagainsttheagencyrvhase 
employee caused the harm.'PS The claims must be based upon one of 
the enumerated categories of injury and state a sum certain 
sought as wavery.1s6 Upon denial of the claim or after six monthsof 
inaction by the agency, the aggrieved party may file suit in federal 
court.LB' The determination of liability, If an r ,  wi l l  be made in accor- 
dance with the Ian of the place where the injury occurred lia The 
monetary amount demanded in the claim will, absent exceptional 
circumstances. be the upper limit of recovery allowed in court.-e8 
Colonel Gilligan has noted that "[tlhe Act 1s an efficient vehicle for 
processing claims and is procedurally so simple as to encourage 
aggrieved parties to file clams."190 Presumably, were parties 
injured by the unlawful searches and seizures committed by federal 
officials to file such claims and were recovery afforded them, then 
the Act could provide the measure of deterrence, a t  least in the 
federal sphere, currently sought by the exclusionary rule. 

As presently constituted, however, the Act is unable to perform 
such a function. The requirement that the claim be filed only for 
personal injury or property damage would serve little purpose in the 
context of an illegal search or seizure. The injuries incurred in such 
cases are usually intangible, such as the loss of privacy or a new 
feeling of insecurity in one's own hame Further, as liability I S  
determined under state law, a great potential exists for adirersityof 
decisional l a w  as the claims reach the courts. Additionally, the post- 
Biwns amendment fails to make the Act anexclusive remedy for the 
aggrieved plaintiff; suit against the individual officer in his or her 

1973) ,codi f ied of 28 U S  C B 2680Lhl 11976, 
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private capacity is permitted.l02Finally,theActprohibitstheaward 
of either punitive damages or attorney's fees and limits the percen 
tage of administrative or judicial recovery which can be paid to the 
attorney of a successful claimant.les 

Colonel Gilligan has proposed legislation designed to remedy these 
shortcomings Hehasrecammendedthatthe applicationofthe Actto 
"abuse af process" be amended to read "illegal search and seizure," 
thereby clarifying the scope of the Act and more acurately reflecting 
the congressional intent behind it,L94 The Act should provide for 
liquidated damages and expand the potential recovery beyond 
claims for personal injury and property damage.195 Action against 
the individual officer should be barred. Rather than mechanically 
applying the law of the state in which the injury occurred, thecourts 
should be required to view the law of the state in light of congres- 
sional intent behind the Act. Thus, in situations in which the law of 
the state might deny recovery but Congress clearly intended togrant 
it, redress would be given to effectuate the purposes of the Act,'s6 
Finally, even after amendment of the Act, evidence obtained by a 
"patently outrageous" violation of the Constitution would be barred 
from co"rt.'e' 

Colonel Gilligan's proposal i s  essentially a federalversionof Judge 
Hanscam's administrative board, but built upon an existing founda- 
tian. Its benefits and dranbacksare analagous. The scheme nonethe. 
less provides a potential substitute for the exclusionary rule and 
perhaps is one which aught to be explored. 

4. The "Good Faith Exception" 
If, as recent Supreme Court decisions have indicated, the primary 

purpose of the judicially-created exclusionary rule is to deter police 
r n i s c ~ n d u c t . ' ~ ~  does the rule have any cause for existence in cases 
where police activity seemed objectively and subjectively lawful a t  

lenld. at 18 
11'28 U S  C. 52674 (1976). Colonel Gllhgan has noted thatthis provision af the A c t  

compares unfavorably with that section of the Omnibus C n m e  Control and Safe 
Streets Act which Provides for liquidated damages and pnnif~re damages ad *ell as 
attornes'sfees In ealesoflllegal wlretspplng See 18U.S.C.B2620(1976). dweussedm 
Gdllgan. nupra note 181. at 18 s e e  d * O  text aceampanying notes 337-60 1n/ro. 

"lid. 
.*#Id at 16. 
'-Id,  at 22 

"'See text aceampanying nates 37-40 szpra. 
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the time It occurred? In Cnited States D. Williams,LoB the Fifth Cir. 
cuit thoughtnatand,sittingenbanc. becamethe first federalcourtto 
adopt a "good faith exception'' to the exclusionary rule. 

In Williams, the accused had been apprehended by a federal drug 
enforcement agent for violation of the terms of a court order releas- 
~ n g  her pendingtheappealofanother conviction. Inasearchincident 
io that apprehension and a t  a subsequent search authorized by a 
judicially issued search warrant, a large amout of heroin was found 
on the accused's person and in the accused's luggage, respectively.zoo 
The trial COUrt granted the accused's motion to suppress the heroin, 
finding that the agent was without authority to arrest the accused 
such that the discovery of the heroin flowedfrom anunlawful arrest. 
Initially, a panel ofthe Fifth Circuit affirmedthe suppression?o'but, 
at a rehearing en bane, the full court reversed that determination 
and found the heroin to be admissible a t  trial *02 

Among the theories of admissibility which commanded a majority 
of the Fifth Circuit judges20B was 

that evidence 1s not to be suppressed under the exclusion. 
ary rule where it i s  discorered by officers in the c o u n e  of 
actions that are taken in good faith snd in  the reasonable, 
though mistaken. belief that they are authorized.20' 

The panel noted two situations in which good faith might be pres- 
ent. In the first, an officer might have made a judgmental error 
concerning whether facts sufficient to constitute probable cause to 
arrest  or search existed: this was called a "good faith mistake."206 I n  
the second situation, the officer may have acted in reliance upon a 
statute or search or arrest  warrant later ruled invalid; this was 
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denominated a "technical violation.20e In either case, exclusion ofthe 
evidence so discovered would have no deterrent effect on police 
behavior as the police had subjectivelyand reasonably believed their 
conduct to have been lawful when they had acted. Under the facts of 
Williams, the arresting agent had acted on a good faith and reasona. 
ble belief that the accused had committed a crime and that authority 
existed to apprehend her for it, According theevidence discovered as 
the fruits of the arrest  was deemed admissible a t  trial.*O' 

The Supreme Court denied review of Wi//iams.Po6The Court was, 
however. presented with an opportunity to adopt the doctrine in 
Illinois v. Gates.209 In Gates, the police had obtained a judicially 
issued search warrant and discovered incriminating evidence while 
executing it. At trial, the court found that the warrant had been 
issued upon less than probable cause and suppressed the fruits of the 
search.9'0 Before the Supreme Court, the issue had initially been 
couched as a review of the finding of lack of probable cause. The 
Court, however, ordered reargument and directed the paitiea to 
address whether a goad faith exception to the exclusionary rule 
should be recogmzed.~" In its decision, the Court avoided the good 
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faith issue, as it had not been raised in the state courtS.2LZ 
Thesearchin Gates mighthavebeentermeda"technicaluiolation" 

under the language of Williams. When the factually and procedu- 
rally proper case 1s presented to the Supreme Court. however. it 
seems clear that a modification of the exclusionarsrule IS imminent. 
Four Justices- ChiefJustice Burger and JusticesWhite,Powell,and 
Rehnquist . have gone on record urging adoption of variations of a 
good faith exception to the ruIe.2'~Justice O'Connar. in her confirma- 
tion hearinps. also expressed resenations abaut the exclusionary 
rule.214 Whatever the v i e w  of the four other Justices.2j a majority 
for modification appears to exist on the present Court. 

If judicial revision is not forthcoming, legislative actions is p o w -  
ble. but not likely. In  the Criminal Justice Reform Act of 1982. 
President Reagan has proposed that a good faith exception to the 
exclusionary rule be legislativelscreated. The result~ngbill ,  S. 2903, 
was not acted upon by the97th Congress, but v a s  reintroduced in the 
98th Congress.ZL6 Prospects of passage are dim, the American Bar 
Association opposes the m e ~ s u r e . ~ "  
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Various criticisms have been leveled a t  the good faith exception. 
Some who believe that the exclusionary rule is a requirement of the 
Fourth Amendment itself and that the rule serves other important 
purposes than deterrence question the Court's ability to create the 

As noted above, however, the current view of the 
Supreme Court has rejected both these premises.2le 

Additionally, it has been argued that a good faith exception would 
reward the"dumb cop": "Constitutianalvalues would be ill-served by 
an extension of such a rule to officers with pure hearts but empty 
heads."zzo Adoption of the Williams court's requirement that  the 
good faith belief be both subjectively held and objectively reasona- 
ble, however, would withhold the benefit from the "dumb" or poorly 
trained officer and discourage the well-trained professional from 
feigning ignorance.2" 

I t  has also been asserted that the exclusionary rule has created an 
increase in the situations in which the police have taken the time to 
obtain judicially authorized warrants.22z As noted above, the 
Supreme Court itself has indicated a preference for searches con- 
ducted pursuant to This objection to  a good faith rule is 
easily silenced. In  formulating the exception, the Court could restate 
its preference by creating a less probing standard of review for 
"technical violations,"?.e. a search or arrest  conducted pursuant to a 
warrant later ruled invalid.224 than far a"goad faith violation," ?.e. a 
search or arrest based upon a misjudgment by the officer as to the 

* 1 1 4 r ,  8.8. United Statesv Calandra. 414 U.S 338,35i(lSi4)(Brennan, J. dlnamt- 

W e e  text accompanying notes 35.40 8wpro. 
~ l o I h t e d  Stares v. Naian 530 F Supp 366 355 (W D Pa. 1981) 
*?-In WlIiLams. the nand noted. 

in.) Kamisar A Deirnsr d t h i  Ezduaconary Rule. 16 Crim L Bull 6 (15791 

could never ousldi 
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existence of probable cause.ZL6 I n  the former case, the Fourth 
Amendment preference for the interposition of a neutral and det- 
ached magistrate will have been realized, in the latter. it was not 

Finally, the argument has been advanced that the existence of an 
exclusionary rule has resulted in an increased emphasis in police 
training on comtitutiunal pratectians.z26The statistics in this regard 
are Additionally, the objective prong of the goad 
faith test should prove a sufficient deterrent to shoddy police train- 
ing procedures. 

Under these circumstances, It may be desirable that a good faith 
exception to the exclusionary rulebe tested. Iftheconsequences were 
adverse, the option of the return to theexclusionary rule is available. 
Thus, a present modification of the rule mould not be the equivalent 
to its abrogation. If a need is empirically proven, the exclusionary 
rule might well be only temporarily absent from the Scene of consti- 
tutional jurisprudence. 

111. THE AMERICAN RULE: THE FIFTH 
AMENDMENT 

A. GENERAL APPLICABILITY 
The Fifth Amendment to the U.S. Constitution provides in parti- 

nent part  "No person.. .shall becompelled inanycriminalcase tobe 
a witness against himself. nor be deprived of life, liberty, or prop- 
erty, without due process of l a i r , .  " A s  the Fourth Amendment, the 
Fifth Amendment IS a limitation on gowrnmentai action; interroga- 
tions by a private party are beyond the scape of the Amendment's 
protections.e2P Two distinct protections are embodied ~n the Amend. 
ment. The due process clause protect the individual from violations 
of "fundamental fairness" by police authorities. Under the due pro. 
cess clause, confessions which are obtained involuntarily from a 

fort) ~n Hourfan. I d .  m 275. 
*"Vee. e o  UniredSfateiu Wlkinaan,460F 2 d 7 2 5 ( i r h C i r  19721 UnitedStareii 

~nrone l l i . 434F .2d336(2dCi r .  1970): UnitedSratesr Thomar.396 F 2dSI0 (2dCi r  
19681 United Starer v D u m  10 M J 206 lC M A  1981) 
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suspect or an accused may be excluded from evidence.22' The self- 
incrimination clause of the Amendment has, a t  least Since 1966.2$O 
caused the exclu~ion from evidence of statements obtained from a 
suspect during certain custadian inter raga ti on^.^^^ These ciauses. 
together m t h  the consequences of their violation. will be studied in 
this section. 

B. THE CONCEPT OF VOLUNTARINESS 
A confession will not be admitted into evidence, regardless of the 

presence of other procedural safeguards,l32 if it has been shown to 
have been obtained involuntarily from the accused. This involuntari- 
ness may arise in B number of ways. The police may have used 

or truth s e r ~ m . 2 ~ ~  ta extract the confession from the 
accused or may have engaged in an extended period of incommuni- 
cado interrogation.*g5 Police threats concerning the members of the 
accused's family could also render a confession mvoluntary.288 The 
bases for exclusion of such confessions are dual: that such oppressive 
police conduct IS violative of the "fmdamentai fairness' guaranteed 
by the due process clause8 of the Fifth and Fourteenth Amend- 
m e n t ~ * ~ '  and that Statements so obtained are inherently unreliable.238 
Whatever the constitutional basis, it has long been clear that, "tech- 
nicalities" aside, confessions obtained involuntarily, measured 
under the totality of the circumstances surrounding the conies. 
sion.28'will be excluded a t  trial. As will be noted later in this article, 
this ground of exclusion is common tomany legal systems around the 
world.2'O 

ZE'Culombe I Conneeuept. 367 U S 563,602 (1961) Brawn 8, M?aslsslppl 297 U S 

*'ohlirsnda v Arizona. 384 U.S 436 (1966). 
*a-Sre text accompanying n o m  243-52 d r a  

278 (1933). 

ii*lro .i 
S B 6 & v ~  v. Mlssiriippi, 297 C S 273 (1936): United States V. Brown 617 F.2d 641 

*%*Toansend Y Smn, 372 C S 293 (1963) 
ZSIDavisv. NorthCarolina, 384 U.S 737 (19361, Asheraft s. Tennessee, 322U.S 143 

(1944): Ziang SungWanv UnitedStares.266C.S. l(19241 SrrMil R Evid.304(cW3). 
*"See Lynumrn Y Illinois. 372 U S .  628 119631: Ropers Y. Richmond, 366 U S .  534 

i1961) 
WSpano Y. N s r  York, 330 C S 316 (1959). 
"award v Texas, 316 U S  547. 565 n.2 (1942). Brown 5 Ili isissipp~ 297 U S  278 

[ 19 3 6 1. 
*J'Sre Mineeyv. Arizona. 437 U.S 386.401(1978)3 Davlrr. NorthCarolma.384U.S 

737 741-42 (1966), Haynes Y Washington, 373 C.S. 603. 613 (19631. 
"OSrr text ~ e e ~ m p a n y i n r  notes 359.77 IEndand) 427-41 (Canads) 457-64 (AYI~IC 

Iia), 483-86 (Zambia), 496-97 (I~raell .  521-23 (South Africa). 643 (Japan), 648-56 
(Federal Republic of Germany). zdra 

(6th Cir 1977) 
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C. THE RIGHT AGAINST SELF-INCRIMINATION 
The Fifth Amendment grants to a suspect a right against self- 

Prior to 1966, however. the Supreme Court had 
measured confessions on a case-by-case basis and only under the 
standard of voIuntariness.212 Whether thesuspect had been informed 
of this right was only a factor in  the overall balance of whether the 
confession was voluntarily rendered. 

The law was abruptly changed in 1966. In Miranda 2'. A r ~ i o n a . ~ ~ ~  
the accused had been interrogated without benefit of counsel and 
without having been warned of his right to remain silent.244 State- 
ments made during this interrogation were used against Yiranda at 
trial and he was convicted of kidnapping and rape.2'5 On review the 
Supreme Court reversed the conviction. Noting the inherently coer- 
cive atmosphere of custodial Interrogation. the Court held that the 
Fifth Amendment required that statements made under such cir- 
cumstances be excluded a t  trial upon objection af the accused unless 
the government could establish that the police had adrised the 
accused of his or her right against self-incrimination and had 
obtained a valid waiver of it.*-: 

The Court was quite specific about the rights warning envisioned 
''Prior to any questioning, the person must he warned that he has a 
right to remain silent, that any statement he does make may be used 
as evidence against him, and that he has the right to the presence of 
an attorney, either retained or appointed.''p4" Statements rendered 
during a custodial interrogationzae without prior warnings having 
been given, would he p e r ~ e  excluded a t  trial?'g Whether the m p e c t  
in fact was aware of those rights IS Immaterial; the rule is a prophy- 
lactic One.=@ 

1u s Const  amend \' see a130 .Art 31 Uniform Code of Zlil~tar) Juiflce 10 

L Rmgei, supra note 5 at 8 26 1 26-1 

euitadial interrogation VD mean Queitlonlng initiated b i  lax enforeemenr 
has been taben infa evaradi 01 otherwise deprived of his 

f r eedomofac t i an inang i i en i f i ea" tw~"Id  at444 I n R h o d e I s l s n d v  Innis 4 4 6 0  S 
291 301 119801 the Court defrned interrogation 81 "xorda 01 ~ e r i m .  that police 
ahould know w e  reaianabh likely to el ic i t  an incriminating response'' 
#"381 L S at 468-69 
*ic.Mrnnda uarningi have been required prior t o  qesnonmeof n l i rdm s t f o m e y ~ ~  

See State Y Stein 360 .A 2d 347 fU J 19761 
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After proving that warnings were given, the government bears a 
heavy burden to further establish a knowing and intelligent waiver 
of those rights.251 The waiver may be either oral or written.2b2 

When the right to remain silent IS Invoked, whether a t  the conclu- 
sion of the warnings or at somepaintfoliawingawaiver, all question- 
ing must cea~e,~53 Questioning may resume a t  a later time if the 
government had "scrupulously honored" the original assertion ofthe 
right.ZSd The courts will make a case-by-case determination of 
whether the renewal of questioning was proper. Among the factors 
which will be weighed are the time lapse between the original asser- 
tion oftherightsand therenewalofquesitoning,whetheranewsetof 
rights warnings were given, whether the questioner had changed, 
whether the new questioning concerned the same or a different 
offense, how many prior attempts had been made to resume ques- 
tioning, and by whom the re-interview had been initiated.2rh 

The right against self-incrimination extends beyond the initial 
encounter between the suspect and the police to the t n a l  itself. An 
accused has the right to remain silent and decline to testify a t  a 
criminal trial and the prosecutor may not call the attention of the 
jury to such silence.2j6 Nor may a prior invocation by the accused of 
the righttoremainsilentbeintroducedattrialasevidenceofg~~lt.zs1 
The accused may, an the other hand, be required ta perform certain 
acts such as speaking certain words,2S8 exhibiting a part  of the 
bady,?jQ wearing certain clothing,260 or providing a handwriting 
exemplar.261 It has been held that the Fifth Amendment protects the 
accused against giving compelled testimony. As the acts described 
above lack testimonial characteristics, they mas  be required of an  
accused.le' 

384 U.S. at  476 Srr ~ I B U  Tame Y. Louisiana 444 U S  469 11980) 
'~ZKorfh Carolina Y. Butler. 141 U.S 369 373 (1979). 
9"384 u s  at 444-46 
3"Michigan Y hlasely. 423 U S .  96 119751 
*asid at 104, drsciissrd m Stone. The Mi iando Dactrrni tn the Burger C o d  1977 

'""Gliffen V. California 308 U.S. 609 (19861. 

*"united States v. Dim 

"a3HHolt V. United States. 

Sup CI. Rei 99 (1978) 

Enmplars ,  The Arm? Lau)er Nor 1982, st I 
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D. THE EXCLUSIONARY RULE 
There are essentially two exclusionary rules which mirror the two 

srounds upon which a confession may be challenged. Adifferentrule 
pertains to cases involving an allegedly involuntary confession than 
to Mironda violations. Each is noted below. 
I .  E~clusian of Zmaluntarily Obtamed Et,idence 

The scope of the modern exclusionary rule far confensionsobtained 
by use of force. threats. or other coercion datesfrom B~owni~. M i s s w  
s ~ p p i . ~ 6 3  In  Brou,n, the accused had been hung from a tree and then 
whipped. He was threatened with future whipping unless he con- 
fessed.264 The resultant confession %'a8 found by the Supreme Court 
to have been obtained in violation of the due process C ~ ~ U S ~ S  of the 
Fifth*66 and Fourteenth Amendments.266 This prohibition was 
promptly applied to the States as well.26' 

The fruit of the poisonous tree doctrine268 applies toevidence disco- 
vered as a consequence of the illegal activity. As in the rules for 
determining the admissibility of evidence in Fourth Amendment 
cases, the doctrines of independent attenuatmn,l'o inevita- 
ble discovery. zli and standing2'2 are viable grounds for asserting 
that evidence may be used a t  trial notwithstanding the existence of 
illegal police activity. 

2. Erclusion of E ~ i d e n c r  Obtained in Violation of the Right 
Against Sell-Incri,nination 
As noted earlier, a per S B  rule of exclusion obtains where state- 

ments have been exacted from a suspect during a custodial i n t e r m  
gation without a prior rendition of rights warnings and the 
acquimtion of a valid In Michigan i. Tiieker.2.4 however, 
the Supreme Court has modified the fruit  of the P O ~ S O ~ O U J  tree 
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doctrine in cases where only a technical violation of Miranda has 
occurred. 

In Tucker, the accused, while in custody but prior tointerrogation, 
had been advisedofhisrightstoremainsilentand tocounsel, buthad 
not been informed that counsel would be appointed for him were he 
indigent.?'b During the resulting interrogation, the accused revealed 
to the police the name of an alleged alibi witness. When the police 
located the witness, he provided information incriminatory to the 
aecused.z'8 At trial, the accused moved to suppress the testimony of 
the witness as the fruit  of the incomplete Miranda warnings. The 
trial court denied the motion and the accused was convicted of rape. 
On reyiew??' the Supreme Court upheld the conviction.z" 

The Court initially noted that the accused had advanced no argu. 
ment that  his right to counsel had been violated, 27e nor that his 
confession was otherwise involuntary; only a violation of Miranda 
was alleged.zsO Finding that the holding of the Miranda casewasnot 
necessarily constitutionaliy required281 and that exclusion of evi- 
dence obtained in violation of Miranda was designed to deter future 
police the Court determined that exclusion of evi. 
dence was not necessary in cases of "good faith" violations of 
Mzranda.2s3 I n  Tucker, the police error was found to have been 
inadvertent. Consequently, "the strong interest under any system of 
justice of making available to thetrieroffactallconcededirrelevant 
and trustworthy evidence,"Qs' dictated that the testimony of the alibi 
witness should have been admissible a t  trial. 

8. "Cat Out of the Bag" 
A special problem i s  encountered when an accused not only has 

rendered a confession later ruled Inadmissible, but also has made 
subsequent incriminatory statements which, standing alone, would 
appear admissible under either B valuntariness or self-incrimination 
standard.  The Supreme Court once termed this situation "cat o u t  of 

L S l d .  at 436. 
B''Id. at  436-37 
"'.The ease had entered the federal system by writ of habeas EOIPUB. Id.  at 4% 
2's417 U S 433 (1974). 
>~@Id.  stm 
"Id at 438-39. 
"lid. at 444 C/ United Sfatesu. Calandra, 414 U.S. 338(1974) (p i~ lu~ ionof  illegnily 

931417 U.S. m t  416-47. 
a'sld at  447 
'"Id at 460. 

sei8ed ebidence not conititufionslly required). 
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the bag" in  that ,  having revealed the information ~n the earlier 
statement, the later statements only confirm a secret out for g o d 2 8 j  

There i s  no persr ruleof exclusion.zSbInevaluating thefactsofeach 
case, the court wil l  look a t  a variety of factors to determine whether 
the second confession flowed inevitably as a product of the first. 
Among these factors are the degree of police misconduct involved i n  
obtaining the original confession.28r the time interval between the 

whether the unlawful conduct was B technical viola- 
tion of Miraada or a more serious use of c0erci0n,~s9 u,hether the 
questioning continued between the confessions,'g0 whether addi- 
tional Miranda warnings were given,281 and any other circumstan. 
ces bearing upon the issue af whether the taint of the original police 
ctions had been so dissipated as to render the later confession mde- 
pendently admissible. The government bears the burden of proof on 
the issue.29z Failure to convince the court of the independent admiasi- 
bility of the later confession will result in its exclusion a t  trial. 

4. Proeedwe 
The issue of an unlawfully obtained confession IS raised by a pre- 

trial motion addressed to the trial Judge.28s The court must hold an 
evidentiary hearingZsi a t  which the government bears the burden of 
proof of the admissibility of the confession. The Supreme Court has 
held that,  atconStitutiona1 minimum. this burden must be carried by 
a preponderance of the evidence.zD5 Some states have elected to 

Z'SUnifed States I Baser. 331 U.S 632 640 (1947). 
s'*In Lyoni v Oklahoma 322 U S  596. 603 (1946) rhe Court explained 

The Fourteenth Amendment does nor protect m e  >vha has admitfed 
guilt because of forbidden inducements againif the use at  trial of his 
iubaeqvent eanfeiiiani under all poaiible circumiianeei The admimi- 
b h t g  of the later confession depend upon the same test .  

*'-Id,  Harneg v United States. 107 F.2d 686 (6th Clr  19691 
SWnired States I Bayer 331 U S  532 (1'347) 
?#Tanner  v \-incent 541 P 2d 932C2d Cir. 1976). ce i f .  dtmid, 429 U S  1065(19771 

r d  536 F 2d 893 (9th Clr  19 i f i )  United Stafesv. Jabm 636 F 2d 

621 P 2d 1080 (Mom 1980). 
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increase the burden on the government to proof beyond a reasonable 
doubt.ln6 Whatever the burden, the decision of the trial judge is 
canclusive as to the admissibility of the confession; this issue Isnever 
left to the ~ ~ r y . 2 4 7  

In  cases involving purportedly involuntarycanfesJions, some stats 
have adopted the "Massachusets r ~ l e . " ~ ~ ~ U n d e r t h i s  rule, ifthecourt 
should rule in favor af the admissibilityof theconfession, the accused 
is still permitted to present to the jury evidence concerning the 
circumstances surrounding the rendering of theconfession. Thejury 
i s  then instructed that they are ta reach their own conclusion nn the 
isme of voluntariness. If the jury should determine that the cnnfes- 
sion was involuntarily obtained, they are free to disregard it.989 

IV.  THE AMERICAN RULE: THE SIXTH 
AMENDMENT 

The Sixth Amendment to the U.S. Constitution provides in pnrt: 
"In all criminal prosecutions. the accused shall enjoy the r igh t . .  . t o  
have the Assistance of Counselforhisdefence."aa0Oncethisrighthas 
attached, limits are placed upon the cope of permissible police activ- 
ity regarding the suspect ar accused in the particular case. Given the 
importance of this right, the Supreme Court has jealously safe- 
guarded i t  and several states have enacted protections greater than 
those deemed constitutionally required. 

A. GENERAL APPLICATION 
The right to counsel in criminal proceeding sextends both tofeder- 

allyao1 and state3O1 initiated prosecutions. Although once thought 
applicable in state prosecutions only to felony defendants, i t  is now 
clear that an accused canot be sentenced to imprisonment, regard- 
less of the characterization of the offense for whxh  the sentence was 
imposed, without having received the assistanceaf coun~el a t  trial.gos 

*%m e.0 L r e ~  V. State. 404 N E 2d 1348 ( I d  1980): Peoples. J~mhnea. 147 Cal 

"Sackion Y. Demo, 378 US. 368 (1964). 
W S e l r  0 ,  State" Arpln.410A 2d1340(R.I 1980) Cammanweslthv.John~lan 364 

;:;w&;pa;;;e+,;~ note 5. at Y 30 z(c1 ar ao-7. 
N.E 2d 1211 (Mans. 1977)' Wit1 v Commonwealth. 212 S.E. 2d 293 (\'a 1975): 

'"'Johnson v Zerhrt, 304 C.S. 458 (19381. See a180 Article 27, Umfarm Code of 

'"'Gideon v Wainrrighf. 372 U.S. 336 11963). Bells I Brady. 316 U S 466 (1942). 

" ' l r~orsmger  1 Hamlln, 407 C S 25 i1972). 

MLIIW J U S ~ I C ~ .  in u.s c. y 827 (19761 

Poiveil V. Alabama. 287 U.S. 46 (1932) 
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If the accused is indigent, the federal nr state government must 
appoint coun~e l  for the accused.80' 

B. ATTACHMENT OF THE RIGHT 
The Supreme Court has held that the right tn counsel attaches a t  

any "critical state" or a criminal proceeding.no: Two elements are 
thus required to activate the Sixth Amendment right. a criminal 
proceeding must have been commenced against the accused and the 
activity ~n question must be considered a "critical stage." 

A criminal proceeding is normally deemed to have been cnm- 
menced by the arraignment or indictment af the a ~ c u s e d . ~ ~ ~ P r i o i  to 
that time, the accused may be interrogated or placed In a lineup by 
the pnlice without regard for the Sixth Amendment.3u'Subsegiient tn 
arraignment or indictment, however, the police may engage ~n such 
activity only with the presence of counsel or after having obtained a 
valid waiver of the right from the accused:aod post-arraignment 
interrogations and lineups have been identified as "critical stages" 
by the Supreme 

C. WAIVER OF THE RIGHT 
Waiver of the right to counsel will not be easilsfaund. Thegovern- 

ment bears a heavy burden t o  establish that a waiver by the accused 
was knowing and ~n te l l i gen t .~ :~  In determining whether this burden 
has been met. the court will examine thecircumstances surorunding 
the purported waiver, as well as the education, mental capacity, and 
experiences of the individual aecused.311 The asserted waiver must 
be affirmative: mere response to pnlice questioning after the right 
had attached i s  itself insufficient evidence of waiver312 

Generally, if valid in other respects, a waiver will not be questi- 
oned because counsel had actually been retainedor contacted prior to 

a%,dean Y Wainwright. 372 U.S. 385 (1963)(stafeproeeedings) Jahnsanr.Zerbit. 
304 U S 458 (19381 (federal proceedings) See also 18 U.S.C S 3006A (1976). Fed R. 
Cllrn P 44(d  

'OaKrby \ Illlnols. 406 U S  682 (1912). 
s*Massiah V. UnitedStates.377U S 682119721(indierment1, Harniltanv Alsbama. 

868 U S  52 (19611 (arraxnmenfl 
'O'Kirby Y I l l i na i l  406 U.S. 682 119721. 
'O'LTnltsd States \ Wade. 388 CS 218 (19671, Uni ted States v Pegton, 10 h1.J 387 

!C I1 A 19811 
8U'Kirby v Illinals 406 U.S 682 11972) (lineup): Brener \ Ullllams. 430 U S  387 

(1977) (interrayationJ. 
W a h n s a n  
allsee Wade Y hlsyo, 334 P S 672 11948): Tucker Y Anderaon, 483 F 2d 423 (10th 

J ?See Breuer P Vv'll1w.m~. 430 U S .  381 (19771 

Zerbir .  304 L'S. 458 (1938) 

Clr.  1973). 

124 



19831 ILLEGALLY OBTAINED EVIDENCE 

the The courts of a few states, notably New York, have 
adopted a stricter standard. Under the so-called "New York rule," 
once a suspect in custody has asserted a right to counsel, even if in 
response to Miranda ~ a r n i n g s . 3 ~ '  the suspect may not be questioned 
or placed in a lineup until an attorney arrives on the scene.3'S 
Further,  following the acquisition of counsel by or the commence- 
ment of a criminal proceeding against an accused, the right to coun- 
sel may not be waived except in the presence of counsel.8" 

D. THE EXCLUSIONARY RULE 
Evidenceobtained in contraventionofan accused's right tocounsel 

will be excluded s t  a criminal trial. Evidence of lineup procedures 
conducted after arraignment or indictment will be suppressed817 as 
will the fruits of police questioning of an accused, whether custo- 
dialBL* or noncustodial,s" following commencement of a criminal 
proceeding. 

Massiah P .  L'nited Statesano i s  illustrative. In Massieh, the accused 
had been indicted ondrug  charges butwasnot incustody.Thepolice 
wired for sound a cooperative coconspirator of the accused who 
thereafter spoke n,ith the accused an elicited incriminating state- 
ments from him.311 The conversation was recorded. On review of the 
ensuing conviction on drug charges, the Supreme Court reversed.322 
The conduct of the police, through their recruited agent. the cocons- 
pirator. was found to have impermissibly interfered with the 
accused's post-indictment right to counsel, warranting suppression 
of the statements so abtamed.$Q8 

The continuing vitality of this rule was affirmed in Brewer ti. 
In Williams, the accused had been arrested for the 

murder of a young girl and had been arraigned. While in police 
custody, he spoke with one attorney by phone and with another in 
person. The latter attorney had notified the police that they were not 
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to question the accused until the two attorneys had conferred. The 
accused himself had informed the police that he wauid talk ta them 
after he had spoken in person with the attorney whom he had 
phoned.326 Nonetheless. while the accused was being transferred to 
the appropriate jurisdiction by the poiice, onedetective, knowing of 
the accused's professed deep religious beliefs and addressing him as 
"Reverend," told the accused of his hopes that the victim's body could 
be found before it was covered with snow because "the parentsaf the 
little girl should be entitled to a Christian burial far the little girl 
who was snatched away from them on Christmas [Elve and mur- 
dered."sz6 A discussion concerning the search for the body ensued 
and the accused eventually led police t ~ i t . ~ ~ ' T h e  discussions with the 
police were admitted at trial and Williams was convicted of 
murder.328 

the Supreme Court reversed the conrictimaS0 The 
"'Christian burial speech'had been tantamount to m t e r r o g a t i d a t a  
point after which the right to counsel had Further. a 
waiver of this right would not be implied from the actsof the accused 
in responding to this surriptitiaus interro~ation.3~z Consequently. a 
violation of the Sixth and Fourteenth Amendments had occurred 
aKd the statements ought to have been suppressed.333 

On 

V. THE AMERICAN RULE: OTHER 
EXCLUSIONS 

I n  addition to exclusions for violations of constitutional protec- 
tions, both the legislatures and the courts have variously fashioned 
rules for the suppression of evidence discovered in violation of cer- 
tain Statutory norms. Two of these rules are discussed in  thissection. 
The first, the federal wiretapping is an example of a 
legislatively created exclusionary rule. The second concerns thesup. 
pression of evidence obtained in violation of the Posse Comitatus 
Act.336 This latter case iw11 highlight a judicially established rule of 
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exclusioncreatedatatime whenother trendsappear tofavarrestric- 
tmns, rather than expansion, of the exclusion of relevant and reliable 
evidence.8se 

A. WIRETAPPING 
In 1968, recognizing the pervasive invasions of privacy made pos- 

sible by advances ~n communications technology, Congress enacted 
the Omnibus Crime Control and Safe Streets Among its 
provisions, the Act specifically defined the conditions under which 
wire interceptions and the interception af oral communications 
could take place The statute further directed exclusion of evidence 
discovered in contravention of the Act838md established ~ i i m i n d ~ ~ ~  
and civil penalties for its violation.s40 Several states have enacted 
similar ~rovisions.~" 

Under the Act, the Attorney General of the United Stats or any 
Assistant Attorney General specifically authorized io do so may 
mquest a federal judge of competent jurisdiction M issue an order 
authorizing or approving the interception of wire or oral communi- 
cation in cases involving a t  least one of a scheduled list of offenses.S72 
Thegovernment must show and thejudge findthatthereisprobable 
cause to believe that an individual has committed or is about to 
commit one of the enumerated offenses, that there is probable cause 
to believe that a communication concerning the offense will be 
detected through the requested interception, that  normal investiga- 
tive procedures have been tried and have failed to yield such evi- 
dence or that such procedures would unlikely to succeed or would be 
too dangerous to attempt, and that there is probable cause to believe 
that the instrumentality through which the interceptions would 
occur would be used by the an individual connected with the commis- 
sion oftheailegedcrime.34sIftheforegaingarefound, thejudgemust 

"'See text accYmpanylne notes 355-67 i n . h  
""Pub. L. Fo 90-351 f i t .  111 5 802, 82 Star. 212 (19681. 
'"18 U.S.C 5 2515 11976) 
SseId at 8 2511(1) 
"old nt  8 2520 A person guilty of wrongful iniereeptmn or dmlosurs or use of'sny 

Intercepted eommunicafmn ma) be eiwlly h b l e  far actual damages, butnotlessthan 
liquidated damages at a rate of $100 per day of violation. or %lo00 whichever IS 
hlgher. pvnltire damages. stfmneg's fees and court casts. Goad fahfh reliance on B 
court order or lesislatire action 13 a complete defense to bath criminal and eivd 
pmceedings. 

a*lSir, e o  Cal PenslCodeB8630.37.2(1981-82Cum.Svpp):Mass Gen LawaAnn 
ch 212, 599 11982-83 Cum. Supp 1 A Y. C r m  Proe Law $B 700 50-70 1 M ~ K m e y  
1982-83 Cum Supp.1. 

"W U.S.C 8 2516(ai 11976i. 

"'See text accYmpanylne notes 355-67 i n . h  
""Pub. L. Fo 90-351 f i t .  111 5 802, 82 Star. 212 (19681. 
'"18 U.S.C 5 2515 11976) 
SseId at 8 2511(1) 
"old nt  8 2520 A person guilty of wrongful interception or disclosure or use of'sny 

Intercepted communication mat be civilly liable far actual damages, butnotlessthan 
liquidated damages at a rate of $100 per day of violalion. or %loo0 whichever IS 
hieher. punitire damages. stfmneg's fees and court casts. Goad faith reliance on B 
court order 01 lesislatire action 13 a complete defense to bath criminal and eivd 
pmceedings. 

d*tSir, e o  Cal PenslCodeB8630.37.2(1981-82Cum.Svpp):Mass Gen LawaAnn 
ch 212, 599 11982-83 Cum. Supp 1 A Y. Crim. Proe Law $S 700 50.70 (MeKmney 
1982-83 Cllrn % i n n ,  
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issue an order specifying the identify of the person whose commum- 
cation is sought to be intercepted, the nature and location of the 
facility concerning ushich the interception will occur, thedurationof 
such order, a description of the communication soughtand the crime 
to which it pertains, and the identity of the person or persons who 
may conduct the interce~tion.~" In emergency conditions, an inter- 
ception may be authorized by the Attonrey General providing that 
application to a court for approval of the interception is made within 
forty-eight hours.345 

Additionally, the Act providesfor reportingrequirementsaf inter- 
cepted c~mmunica r i ans?~~fo r  procedures far the custadyof recorded 
intercepti~ns,~" and for disclosure to the party whose cammunica- 
tion was intercepted the general contents of the order authorizing 
interception and an opportunity to discover the contents of the inter- 
cepted communication The Act does not purpart to limit the 
interceptions of communications in cases where on party to the 
communication has given prior consent to the c a m m u n i c a t i ~ n . ~ ~ ~  

As noted above, violation of the provisions of the statute not only 
will result in the exclusion of evidence concerning the comrnunica- 
tions so intercepted, but result in the criminal and civil liabilityaf 
the violator.Sb0 

B. THE POSSE COMITATUS ACT 
The Posse Comitatus Act3s1 prohibits the use of military personnel 

in the active enforcement of federal or state l a w  Enacted over a 
century ago. the Act provides: 

Whosoever, except in cases and under circumstances 
expressly authorized by the Constitution or Act of Con- 
gress. willfullyuses anypa r t a f the  Armyor Air Forceasa 
passe comitatus or  otherwise ta execute the laws shall be 
fined not more than $10,000 or imprisoned notmore than 
two years, or both.362 

s"Id at 8 2519. 
$*-Id at 5 2118(81. 
"IId sf 8 261819!. 
uBfd. st $8 2611(2!(c!, (d! 
"%See text aec~mpanying notes 339-4o s w m  
"118 D S.C 8 1385 L1976! 
'P ld  Far B hibforieal survey of the background of the Act see Meekr Illegal Lax 

En/airrmnt Aiding C W  Aulhantios zn Violairon d l h r  Poasr Cmita lw Acl, 7 Mil 
L Rev 86 (1960) Although not by if9 term6 spplicable fo the Yaw 01 Mnrine Corps 
the spirit of the Act has prorided guidance for those armed sermss. See SECSAV 
INSTR 5820 7 [May 11, 1974). 
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Although recent congressional action has broadened the permissi- 
ble uses of the armed services to combat the importation of illegal 
drugs intotheunited States,3sstheActremainsasubstantial barrier 
to widescale military assistance to civiiian authorities. 

In instances in which the letter or spirit of the Act have been 
violated, the issue concerning the disposition of the evidence deve- 
loped as a consequence of the unlawful, indeed criminal, conduct has 
arisen. Until recently, both federal and state courts have refused to 
fashion an exclusionary rule for such evidence, although occasionally 
threatemng to do so. A typical warning was sounded by the Fourth 
Circuit: "Should there be evidence of widespread or repeated viala- 
tmns in any future case, or ineffectiveness of enforcement by the 
military, we will consider ourselves free to consider whether applica- 
tion of an exclusionary rule is required as a future deterrent."$" 

the Oklahoma 
Court of Criminal Appeals became the first court to create an exclu- 
sionary rule for evidence uncovered by a violation of the Posse Comi- 
tatus Act. In  Taylor D. State,356 a military service member acting as 
an undercover agent with civilian police authorities significantly 
involved himself in the controlled purchase of narcotics and actively 
participated i n  the ensuing arrest  and search of the accused. The 
accused was later convicted based in part  upon these activitiesofthe 
military policeman. On appeal, the Oklahoma appellate court found 
the conduct in question to have"intolerably8urpassed"thevarietyof 
activity which had not warranted the imposition of anexclusionary 
rule in the past. Ruling that the evidence uncovered by the service 
member should have been suppressed, the court reversed the 
conviction.8'7 

Whether this case signals a new trend or stands as an aberration 
awaits further judicial development. Posse Comitatus violations a re  
rare and the Taylor court appeared particularly troubled by the 
nature of the government conduct in the particularcsse, rather than 

Having issued similar admonitions in the 

. .  
Jan 1953. a t  1. 

BBdUnited States V. Waiden, 490 F 2d 372, 877 (4th Cw.1, e &  dmud. 416 U.S 98s 
(1974). A o c w d  United States Y. Wolfis. 694 F.2d 77. 86 (6th Cir.  1979). w% Lee V. State. 613 P.2d 126 (Okia Crirn App 1975). Hlldebrandt v State. 507 
P 2d 1523 (Ohla Crim. APP 19751, Hubert" State 604 P.2d 1246(Okla. Crim App 
TO,", 

. .  
Jan 19R1 at 1 

B"U" 
(1974). A o c w d  United States Y. Wolfis. 694 F.2d 77. 86 (6th Cir.  1979). w% Lee V. State. 613 P.2d 126 (Okia Crirn App 1975). Hlldebrandt v State. 507 
P 2d 1523 (Ohla Crim. APP 19751, Hubert" State 604 P.2d 1246(Okla. Crim App 
TO,", ll,l,. 

p%46 P 2d 622 (Ohia. Crim. App 19821 
xb'ld. at 526. 
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by evidence of repeated violation. Nonetheiess, the Taulor case has 
added a new exclusionary rule to American jurisprudence a t  a time 
when other courts are restricting the use of the rule.35g 

VI. ILLEGALLY OBTAINED EVIDENCE 
ABROAD 

INTRODUCTION 
With the background of the American exclusmnarv rule now out- 

lined, it is appropriate to study the methadologs which other nations 
apply in determining the disposition and uses of illegally obtained 
evidence. This section will examine common and civil law countries 
alike and also note the procedures employed in  the world's most 
populous nation. 

VII. COMMON LAW SYSTEMS 
A threat tracible through the American system and the other 

English-speaking nationsofthe world istheir universalcommon law 
heritage, This birthright, of course. arises from their colonization, 
settlement, and government by Great Britain. Notwithstanding this 
common heritage, however, there are vast differences not only 
between the various ways which the other common law systems of 
the world deal with illegally seized evidence and the American 
exclusionary rule, but also differences among the other commonlaw 
systems themselves. Thissection will studya number of suchsystems 
and note the subtle distinctions among them in this area of the law. 

A .  GREAT BRITAIN 
As the mother country and tongue of the former colonies upon 

which the sun never sets, Britain and its legal system have had a 
profound effect upon the development of the law in several countries 
in the modern world. From Canada to Zambia to Australia, inde. 
pendent nations have and do look to decisions of the courts of En@ 
land for guidance in interpretation of their own l a w ,  including the 
law governing illegally obtained evidence. While the individual 
nations frequently put their o w n  judicial gloss on the meaning of 
British precedents, the law of Great Britain nonetheless remains the 
fundamental foundation far legal systems throughout the world. 

1. Confessions 
The r d e  for the admission of confessions in England i s  one of 

ibSr~ text accompanying notes 199-212 ~ i ( p r o  
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reliability. Confessioned deemed reliable by the court will be allowed 
into evidence: unreliable confession will be e x ~ i u d e d ? ~ s  Aconfession 
will be found unreliable and inadmissible if it i s  shown to have been 
involuntarily obtained from the accused. Involuntariness will be 
found where the confession was "forced from the mind [of the 
accused] by the flattery of hope, or by the torture of fear."88o Simply 
stated, confessions procured through threat or violence, or by a 
promiseor inducementheldout bya person in authority, are invalun- 
tary.36' The burden of proof is upon the prosecution to establish the 
voluntariness of a proffered cmfession;~~2 several cases have hinted 
that this burden i s  proof beyond a reasonable doubt.883 

In 1912, s t  the request of the English Home Secretary, the Judges 
of the Xing's Bench division promulgated a set of guidelines for the 
police to follow in interrogating a suspect. These"Judge8' Rule8,"as 
subsequently modified and expanded,38' currently provide that,  dur- 
ing an investigation, the police may question anyone concerning an 
offense. Warnings against self-incrimination and a caution that 
statements made may be used in court, however, must be given 
whenever the police have reasonable grounds to suspect a person of 
an offense or if that person has been or may be charged with an 
offense.3es Statements are to be taken in writing and the suspect is to 
have anopportunitym makecorrectionsoraiterationstothewritten 
statement!88 

excluded) 
SMRegina V. Warickshall. I17831 168 E R 234 

Rev 133 (1933). 

additionsi Rules were pmmuigated, pmmptlng exp lans fm and e i a i ~ f ~ e s r m  by the 
Home Office See Home Office Circular Nos. 636053/1929: 23811947 Finally tn 1984, 
the new Rules were repromulgated BQ awhale See Baker. Cad~ssions and Improperi~ 
Obtained Emdence 30 Auitl L J. 69, 60 (1956): Smith. The ,Yew Judges' Rules - A 
Law&8 View [I9641 Cnm. L.R. 176. 

*#)The Rules direct the form of theaarning:"Dayou wmh tosayanflhmg?You ace 
notobliged tosaSanythingunl.ssyouwiahtodorobutwhatyouPaymaybeputinto 
wrifrng and given in evidence" 

*#'If the suspect declines thiPapparlvnitstoreriew thestatementarrefuspstoJlgn 
i f .  the senior police officer IS to duly note these choms  on the face of the itafemenr 
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The Rules do not, lionever, carry the force of law.887 Statements 
obtained in violation of the Judges' Rules may be admitted into 
evidence if found, under all the surrounding circumstances. to have 
been voluntarily rendered.SBs While a trial Judge is possessed of a 
discretion to exclude confessions obtained in violation of the Rules, 
this discretion IS rarely exercised and only in cases of gross police 
m i s c o n d ~ e t . ~ ~ ~  

Even when a confession is ruled involuntary, at least portions of it 
may be salvagable under the doctrine of "confirmation by subse- 
quent facts."s20 As noted, the basis for the admission of a confession is 
its reliability; voluntary confessions are thought reliable, involun- 
tary confessions are not. An otherwise inadmissible confession might 
become admissible, however, if reliability could be otherwise estab- 
lished, Consequently, in instances where the police use the informa- 
tion garnered in an involuntary confession w locate physical 
evidence of the crime In question. i t  may be said that the finding of 
the physical evidenceconfirmed the reliabilityofthe confession."'lIn 
the United States. ofeourse, suchdirectuseofinformationcontained 
in a tainted confession would render inadmissible the physical evi. 
dence so discovered LS "fruit of the poisonous tree In England, 
however, as will be discussed below.8'2 physical evidence, howsoever 
obtained, is admissible in court. Further, as the reliabilityof a t  least 
a portion of the confession has beenestablished, there is someauthor- 
ity that the corroborated section of the confession is admissible as 
well?:( While this proposition is well-settled in Canada.3'5 the admis- 
sibility of the confession may still be fairly debated in England, with 
substantial authority on both sides of the question.srn Indeed, a Scot- 
tish court had held that, a t  least where the accused is taken ta the 
location described in the involuntary confession ta "facilitate any 
search," the search for and discovery of physical evidence would be 

%"Regina v Vomm [19181 1s Crim APP. R. 89.  9s In Vowm the court  s i m n s l ~  
suggested that the police adhere to the Rules as"~ta t~m~ntsobta inedfram prisoners 

espmtof  these rules ma? be rei9et.dasevidencebytheivdgepresiding 

388 (confearion totally ;nadmisiible) 
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viewed "as part  and parcel of the same transaction as the interroga. 
t 1 0 n . " ~ ~ ~  Consequently, rather than both the confession and physical 
evidence being admitted, both were excluded. 

In recent years, a major effort was made to reform the British 
criminal procedure law. In 1980, the Royal Commissionon Criminal 
Procedure issued twelve separate research reports; no fewer than 
one third of them concerned police interrogations. The Commission 
recommended that the voluntariness test of admissibility be aban- 
doned and, in its place, a simple rule that only confessions obtained 
through violence, threat of violence, or inhuman or degrading treat- 
ment be excluded be used in the courts of England.87a Other forms of 
impropriety would not render the confession inadmissible. The 
Judges' Rules would be replaced by a comprehensive code detailing 
the procedures to be followed in interrogating a s~spect.37~ The 
American exclusionary rule was considered and soundly rejected 
"on the double ground that there was little evidence that i t  inhibited 
maipractice by the police and a t  the same time it  resulted in the loss 
of relevant evidence."3a0 Regulation of police conduct wa8 to be left to 
internal police discipline, tort suits, or, where appropriate, criminal 
prosecutions.3B' 
1. The Northern Ireland (Emergency Provisions) Act 

In reaponse to the recommendations of a blue ribbon commission 
which studied the available legal procedures to deal with terrorism 
In Northern Ireland, the British Parliament, in 1973, enacted the 
Northern Ireland (Emergency Provisions) Act.88Z With minor modi- 
fications>88 the Act remains in effect today. Section 6 of the Act sets 
forth the standards under which the confession of one suspected of 
having engaged in terrorist activities would be admissible in court. 
To the extent that  the Act departs from traditional Englishcommon 
law, i t  is worthy of independent evaluation. 
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Section 6 provides that: 

(1) In  any criminal proceeding for a [terrorist offense], a 
statement made by the accused may be given in evidence 
by the prosecution in so far as - 

(a) it is relevant to any matter in i s w e  in the proceed. 
ings: and 
(b) i t  is not excluded by the court in pursuance of subsec- 
tion (2) below. 
(2) If, inanysuchproceedingswhere theprosecutionpro- 
poses to give in evidence a statement madeby the accused. 
prima fac ie  evidence i s  adduced that the accused was 
subject to tortureor to inhumanar degrading treatment in 
order to induce him to makethestatement, thecourtshall, 
unless the prosecution satisfies it that the Statement was 
not so obtained - 

(a) exclude the statement, or 
ib) if the statement as been received in evidence, either - 

( i )  continue the trial disregarding the statement: or 
( i i )  direct that the trial shall be restarted before a 

differently constituted court (before which the statement 
in question shall be inadmis~ible).~b4 

This provision of the Act refocuses the rationale for the exclusion 
from evidence of certain confessions. As noted above, involuntary 
confessions are excluded in the English common law because of the 
belief that  they are inherently unreliable.s'6 The admissibility of 
confessions under Section 6, however. does not turn on the eviden- 
tiary value of thecanfessmn. but ratherrequiresastudyofthemeans 
through which it was obtained. Thus. i f ,  in a confession given under 
torture, a suspect would have related the location of a murder 
weaopn and, upon police Investigation, the weapon were to be found 
in that place . thereby confirming the reliabilityaf the confession - 
the confession would nonetheless remain inadmissible becauseof the 
manner of its p r ~ c u r e m e n t . ~ ' ~  This is a complete rejection of the 
doctrine of "confirmation by subsequent facts."38' 

Even in those instances in which improper conduct on the part af 
police authorities has been shown, the accused's Section 6 prima 
jaezr showing mustfurtherertablishacasual connectianbetu.eenthe 
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impropriety and the confession.388In this regard, thecourts of North- 
ern Ireland have adopted a doctrine not unlike the American princi- 
ple of attenuation3'8 to justify the admission of certain extrajudicial 
confessions. In Regina C.  M c K e a r n ~ r . ~ ~ ~  the accused had been sub- 
jected to thirty-three separate interrogations. The fruits of the first 
were excluded because the government had not met its burden to 
show that thestatementshadnot beenobtainedasaresuitofphysical 
abuse. The confessions made during the next three interviews, how- 
ever, were admitted: 

Even if the conduct on the part  of the detectives a t  any of 
the earlier interviews had created in  the mind of the 
accused a fear or a sense of oppression, the time that had 
passed since those interviews and the proper farm and 
tone of the interviews . . . had completely dissipated any 
such fear or ~ e n s e  of appressian.sB1 

Conversely. in cases &,here a continuation of prior misconduct was 
presented. subsequent confessions have been excluded.392 

As in England, Irish courts have possessed a traditional power to 
exclude relevant and voluntary confessions if the probative value of 
the confession is far outweighed by the prejudicial effect which its 
admission would have upon the a c c ~ s e d . ~ g ~  The study commission 
which proposed the Act had recommended that "the current . . . 
judicial diacretions as to the admissibility of confessions aught to be 
suspended . . . [and] should be replaced by a simple legislative 
~rovision[Seetion61."~~~ As enacted by Parliament, however. Section 
6 apparently left open this window of discretion. While the Act 
dictated that confessions obtained as a result oftortureor degrading 
treatment must be excluded from evidence, it also stated that rele- 
vant statements of an accused may be given in evidence.391 The 
absence of a corresponding " m u d ' i n  the second clause of thatprovi- 
sion was almost immediately seized upon by the judiciary to recon- 
firm its continued power of discretion in cases of contested 
~onfessions.3~e 
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Once the accused has produced prima facie evidence of torture or 
inhuman or degrading treatment, usually through the introduction 
of med1calevidence,3~'the burden fallsupon the prosecution to"elim. 
inate from the mindofthecourt . .  . thereasonablepossibilitythatthe 
statements were so obtained."3$' As the Act has eliminated the jury 
trial in terroristcases, ostensibly toguarantee theaccused afair  trial 
by a tribunal not inflamed by public passion.'ooadecisionofthecourt 
to admit a contested confession i s  dsfactofinal. There i s  noopportun- 
ity to relitigate the issue or deny that the statements were ever 

Since the Act makes no provision far the continuation ofrhe 
trial before a different judge:o2 the Bame entity which ruled on the 
admissibility of the confession will later decide the weight to be 
afforded to it. It i s  therefore conceivable that B court might find that 
a given confession was not procured by torture or inhuman or 
degrading treatment and is admissible under the statute and yet 
acquit the accused because, taken i n  light of other evidence in the 
case. the confession was offered little probative weight by the judi. 
cia1 factfinder. 

The future of the Emergency Provisions Act is as uncertain as the 
future of the land whose procedures it governs. Proposals to close or 
adopt various loopholes in the law have met with Parliamentary 
inaction.'OS It is thus left to the common law to effectuate the desired 
statutory balance between the rights of the accused toafair  trial and 
the rights of Society to live in tranquility. 

3. Search and Seizure 
The English rule regarding the admissibility of the fruits of a 

search or seizure is found in the 1965 Privy Council decision in 
Kumrna v. Regina.4o4 In Kururna, two rounds of ammunition were 
found on the accused's person during a search conducted by two 
policemen who were below the rank authorized to perform such a 

W S r e  Regina Y Page. Unreported, Belfast Crown Court (8 Oet 1979) disauasrd ~n 

"BbRegina I. Hetherington [1976] N.I. 164, 166 
""Greer supra note 382. at 230 
dorCommmmn Repart. m p ~ a  note 394, at P B ~ P S  36-41, 
w s r e  nlm R w n a  $ Braphy, [1980] 4 N.I J B. IBelfait Crown Court) wherein the 

judge ruled the confession madmisiible. yet convicted the aceused based upon the 
l u d i e d  adrnmsioni made during the iuppre~~ ian  hearing 

GmThe Act on l i  provides that d the eonfeasion i s  excluded and there is ather 
e\,hdenee agamt the accused. the emi t  may direct that the trial be restarted before 

judge There is no earrespanding provieion governing CPQDJ ~n which the 
canlemon ha8 been admitted 

Greer, szlpio note 24, at 280-31, 230 n 12 

'OsSrr Greer "pia note 382. at 221-22 
Y19661.4.C 197 IP C.) (Kenya) 

136 



19831 ILLEGALLY OBTAINED EVIDENCE 

search. At trial, the evidence was admitted and the accused was 
convicted and sentenced ta death. 

On appeal, the conviction was affirmed. The Privy Council 
instructed that "the test to be applied in considering whether the 
evidence isadmissibleis whetherit is  relevanttothematter sinissue. 
If it is, i t  is admissible and the court i s  not concerned with how the 
evidence was abtained."'05 

In perhaps fearing the harsh outcomes in individual c a m  which 
might result from the mechanical application of this inclusionary 
rule of evidence, the Council allowed that "in a criminal caae the 
judge always has a discretion to disallow evidence if  the strict rules of 
admissibility would aperate unfairly against an accused."'" The 
Council suggested that evidence obtained by police trickery might 
fall within this category.40' 

Lower courts have offered criteria to guide the trial court in the 
exercise of this discretion: 

Was the illegal action intentional or unintentional, and if 
intentional, was it the result of an ad hocdecisionor does it 
represent a settled or deliverate policy? Was the illegality 
one of a trivial and technical nature or was It B serious 
invasion of important rights the recurrence of which 
would involve a real danger to neeessaryfreedoms? Were 
there circumStanceS of urgency or emergency which pro- 
vide some excuse for the action?'@ 

To these factors has been added the consideration of the seriousness 
of the offense.40B 

The Scottish courts, in cases predating Kuruma, had fashioned a 
balancing test, weighing the interest of thecitizen to protection from 
illegal invasion of privacy by the authorities against the interest of the 
State that  evidence of a crime not be withheld from the factfinder on 
purely technical  ground^."^ The courts of Scotland and Northern 
Ireland have been readier to exercise this discretion to exclude 
evidence than have their English counterparts.(II 
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It has been noted that, outside of Scotland, this residual discretion 
of the court to exclude evidence has been exercised in the accused's 
favor in only four cases.41L2 Those cases involved circumstances of 
deliverate and substantial police misrepresentation, such as where 
an accused is told by police that he must submit to a medical exami- 
nation which, i n  fact, he had a right to refuse.*13 Additionally. where 
police entrapment. not a defense in England,"'has been shown, the 
court may disregard the evidence uncovered asaresultaf oppressive 
entrapment.'L5 

As recently as 1979, however. the House of Lards significantly 
muddied the waters of this discretion. In  Regina 1.. Sang,"o the 
accused was charged with camspiring with another to utter and of 
possession of forged United States bank notes. At a pretrial hearing, 
the defense counsel offered to prove that the accused had been 
entrapped and argued that the court should exercise itsdiscretion to 
exclude this evidence a t  trial and enter a verdict of not guilty far the 
accused."' The judge declined to do so. Thereupon. the accused 
changed his plea to guilty. 

The Hause of Lords sustained the actions of the trial judge. It was 
initially recognized that,  in this case, the defense had essentially 
attempted to assert a defense not recognized in British iaw, entrap- 
ment, by asking the judge to suppress the prosecution's case-in- 
chief."* Lord Diplack, however, wrote beyond the facts of the case: 

(1) A trial judge in  a criminal trial always has a discretion 
to refuse to admit evidence if in his opinion its prejudicial 
effect outweighs its probative value. 
( i i )  Save with regard to admissions and confessions and 
generally with regard to evidence obtained from the 
accused after commiSSion of the offence he has no discre- 
tion to refuse to admit relevant evidence an the ground 
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that  it was obtained by improper or unfair means. The 
court i s  not concerned with how it was obtained.. . .41e 

If this languagewere adopted asageneralpropositionoflaw,Sang 
would virtually limit B judge's discretion to exclude evidence to the 
single example listed by the Privy Council in Kuruma, police 
trickery, but only in self-incrimination situations. I t  has been noted 
that this interpretation would exclude evidence obtained by unlaw- 
ful. but deceitful, investigative techniques, yet admit evidence 
obtained by the most flagrantly illegal search or 

The exact scape of Sang is as yet unclear. Canada, in 1970, greatly 
contracted the discretion of the trial court.421 It may be that, in 1979, 
the English courts followed suit. 
4, Recommendations for Reform 

As noted above, the Royal Commission on Criminal Procedure has 
made a recommendation that the British law of confessions be 
reformed to abolish the voiuntariness test and adopt a rule of admis- 
sion of evidence except in very limited circumstances.'z2Conversely. 
in the law of search andseizure, little dissatisfaction with the present 
rules has been voiced. Generally, police misconduct plays B very 
small role in British law enforcement.4ss Alternative means of red- 
ress, such as tort suits, internal police discipline, andcriminal prose- 
cution of the offender, are available to the aggrieved. Practical 
problems with theutilization of those avenues, however, abound. The 
victimized party maybeunwilling or unable tosueattortand, ifsuit 
i s  brought, may recover a nominal judgment, if any a t  alilZ* Police 
cohesion is thought by many to inhibit internal discipline and erimi. 
nal prosecution of the errant officer. except in the most extreme 
cases, is unlikely.'lb Indeed, in Sang, the House of Lords may have 
contracted judicial discretion to exclude evidence of entrapment, 
thereby removing this potential exclusionary deterrent to police 
misconduct and bringing the British rule closer to the Canadian 
all-inclusionary rule of evidence.'26 In short, the climate in the Brit- 
ish bar does not portend a great change in the law of search and 
seizure. 

'.'Id st 1231 
I'OSee Heydon. Currrnl Trmds  zn the Lau a j E i t d m c r .  3 Sydney L Rev 305, 324 

' w e e  text acoompanying notes 444.47 .njm 
'PzSee text ~eeampanylng nates 378-81 mpra 
42sSrr Peirii. supm note 416 at 342. 
"'Id st 342-43 
W d  81 343 

(1977). Heydon, Illegally Oblamad Etrdenee 12), 1973 C r m .  L. Rev 690 696. 

d*'Srr text aCeOmpanyinr "Orel 444-47 i?l"ra 
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B. CANADA 
The geographical proximityofcanada ta the UnitedStates hasnot 

translated into a Canadian acceptance of the American exclusionary 
rule. Rather, Canadian courts have generally adhered to the princi. 
ples dictated by the courts of the former mother country, England. 
In certain respects. however, a distinct Canadian judicial imprint 
can be detected in the current state of the law. 
1. Canjessions 

As in England. a confession wil l  be admitted into evidence in 
Canada if  it is proven by the prosecution to have been the free and 
voluntary statement of the accused.'%' A confession is not voluntary 
and therefore inadmissible if it was inspired by fear or bi a hope of 
advantage held out by a person in authority.'le This view reflects the 
belief that confessions so obtained are likely to beunreliableand thus 
unworthy of admission into evidence as positive praaf of guilt.'ls 
Additionallr, although the British Judges' Rules have not been for. 
mally adopted in Canada,43o the principle that a suspect in custody 
ought to be warned that he or she may remain silent is afirmfixture 
of Canadian law,.431 The presence or absence af such a warning, 
however. i s  not determinative on the issue of admissibility: 

The mere fact that a warning was given is not necessarily 
decisive in favour of admissibility but, on the other hand, 
the absence of a warning should not bind the hands of the 
Court as to compel it to rule aut a statement. All the 
surrounding circumtances must be investigated and. if 
upon their review the Court is not satisfied of the volun- 
tary nature of the admission, the statement will be 
rejected. Accordingly, the presence or absence of a warn- 
ing will beafactor and, inmanycases,an Importantone.'az 

The Canadian Bill of Rightsaffordsaper8an"arrestedordetained 
. . . the right to retain and instruct counsel w thau t  delay."'aa Unlike 
the American rule,'3' however, statements obtained in violation af 

"-Prosko v Regina. [I9221 37 C C C 199 
'"'Gach v Regina. [I9431 19 C.C.C 221. 225 
'11See Resina Y. Sf Lawrence. [I9491 1 C R. 464 LOnt) 
'aweginav Vaupatic [I969170 W.WR 129,131@ C iIrheRules 

*slSer Each Y Regrnn, [I9431 79 C C.C 221 226. 
(S'Boudreau Y R e m s ,  [I9491 1 C R 127. 133 
. w a n .  Bill of Rights C. 44, 3 2 (1960) 
-6Sm text aecompanging nares 371-43 'Upra 

in1 canalderation 8% being a useful guide") 
"reeelvt ,respect- 
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this right are not necessarily inadmissible. Rather, aCanadiancourt 
will view police compliance or noncompliance with the provision to 
be but one factor in determing voluntariness.'a6 

Where a Series of statements have been made by the accused and 
certain of these have been ruled involuntary by thecourt. itisincum- 
bent upon the prosecution to establish that the original acts which 
rendered the initial statement involuntary did not affect later state- 
ments.436 This is not unlike the American "cat out of the bag"rule.487 
In Canada, the original statement may have been obtained by vio- 
lence, threat, or promise. I t  has been noted that the most difficult 
taint to purge is in cases in which there is a promise involved. In those 
cases, notwithstanding other intervening circumstances, the benefit 
held out remains in the future and the accused will likely aiways 
hope of attaining it.'$* 

It is now clear that Canadasubscribes to thedoctrine of'konfirma- 
tion by subsequent facts." In Regina u. St. Lawrmee,48e the accused 
rendered an involuntary confession which led the police to the discov- 
ery of the alleged murder weapon and other incriminatoryevidence. 
The court held that both the physical evidence and that part  of the 
involuntary confession which was confirmed by the subsequent dis- 
covery of the physical evidence were admissible: 

It is therefore permissible to prove in this case the facts 
discovered as a result of the inadmissible confession. but 
not m y  accompanying statements which the discovery of 
the facts does not confirm. Anything done by the accused 
which indicates that he knew where the article6 in ques- 
tion were is admissible , . ,when  that fact is confirmed by 
the finding of the articles . , , On the other hand, it i s  not 
admissible to show thattheaccusedsaid he putthearticles 
where they were found, as the finding of them does not 
confirm his statement. The finding of them is equally 
consmtent with the accused's knowledge that some other 
person may have put them in the place where they were 
found.44' 

It should be remembered that the basis for the exclusion of a 
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confession in Canada IS unreliability. To the extent that anotherwise 
inadmissible confession IS confirmed by physical evidence. the con- 
fession r i l l  be deemed reliable as to that portion which led the police 
to the evidence. The confession w 1 1  be redacted and the reliable 
portions will be received in e~idence.4'~ 

8. Search and Seizure 

As noted earlier,44z the British Privy Council in Kuruma L .  Regina 
established a general rule for the admissibilityof physical evidence 
without regard for how the evidence was obtained. The Council, 
however, reserved to the trial judge the discretion to exclude other- 
wise admissible evidence if "the strict rules of admissibility would 
operate unfairly against an accused."44s Although rarely invoked in 
favor of an accused, this residual discretion lies in the British courts 
as a potential weapon with which, i f  necessary, to combat wides- 
pread police illegality. The Canadian Supreme Court has signifi- 
cantly restricted even this small measure of discretion in Regina i.. 
W r o ~ . ' ~ '  In  Wray, the accused was charged with murder. Based 
upon information learned during a nine-hour interrogation from 
which the accused's counsel was deliverately excluded, the poiice 
were led to the murder weapon. Noting that the murder weapon and 
the corroborated portion of the accused's statement were probably 
admissible under the "subsequent fact" doctrine,"j the trial court 
nonetheless exercised its Kururno discretion, excluded the evidence. 
and acquitted the accused. The court a i  appeals upheld the decision. 

The Canadian Supreme Court reversed. According to the court, 
the trial judge had no authority to exclude the evidence under 
KuYUllla 

The allowance of admissible evidence relevant to the 
issue before the Court and of substantial probative raiue 
may operate unfortunately for an accused, but not 
unfairly. It isanly the allowanceof evidence gravely preju- 
dicial to the accused the admissibility of which 1s tenuous, 
and whose probative force in relation to the main issue 
before the court is trifling, which can be said to operate 
unfairly 

iilSri 0180 Kaufmnn, Bupro note 361, at 193-94 which detsili the redaction r h i c h  
uw performed on the c m f e a i i o n  ~n Si. Lowrmce 

'"Sea text accampaniing notes 404-15 mpvo 
d6s[19551 A C 197. 204 iP C (Kenya1 The Canadian Supreme Court adopted 

Kumma in A t t o r n o  General t,. Beem [19551 5 D L.R 394 
"'L19101 11 D L R.3d 673 
~~1i19701 2 Onf 3 I (C A )  
'W9701 11 D L R 3d at  689-90 
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The Wrau decision has been widely interpreted to have completely 
dosed the inquiry into the methods by which physical evidence was 
ab ta~ned .~"  Canadian courts thus operate under a more inclusionary 
rule of evidence than the courts of the country under whose prece- 
dents the Canadian rule was purportedly derived. 

Absent an euclusianaryrule, policecanduct in Canada isregulated 
through the common law tort system, criminal prosecution of the 
offender, or internal police discipline. Of these, the tort suit has 
produced favorable but can offer little evidence of suc- 
cess.44e Aithough it has been said that Canadian juries are more 
sensitive to abuses by the police than thew Americancountsrparts,'sO 
this alleged Sentiment has not translated intoanidespread use of the 
tort system. 

Criminal prosecutions of the police are rare. Besides the obvious 
unwillingness to treat  criminally an officer who had been, albeit 
overzealously, trying to enforce the law, Canadian prosecutors are 
unlikely to routinely become au'are of police illegality. In light Of  
Wmu, the prosecutors, as the courts, are unconcerned with the 
manner in which evidence i s  procured,461 

Internal police discipline i s  also. a t  present, ineffective. While a 
civilian may file a grievance with the particular department's com- 
plaint bureau. experience has shown that the bureaus are reluctant 
to rule against a police o f f i ~ e r . ~ ~ ~ T h i s  LS particularly true where the 
sole evidence presented to the bureau consists af the inevitably con- 
flicting testimony of the complainant and the police officer.468 

ainrd Eatdence in Crimtnal and Ccml Cases ACompara- 
afch, E l l e x .  L Rev.l326.136911913): Katz Rif1rct;onsan 

Search and Sexrurs and Illrgally S r w d  E-idinoe m Canoda o l d  the Cntniied Stales. 3 
Can.-U S L J. 103, 124 119801. Anarraw exception to UI~uyw~slegi~latii 'elY created 
~n eases l n v ~ l v m r  eaveidmpping See Right of Privacy Act, Can Rev Star. C-34. 55 
173.1- 23 (1976) Evjdence obtsined by easveidroppingwithovtprior judicialauthori- 
zanon will be excluded u n l e ~ i  the detect was technical or d e x e l n ~ i m  "may r e d t  in 
p m c e  nnt beingdone..lId a t5178  16(2)(b) SeegenerallyDellsle EuidsnliaryImpl%- 
cattom o j  Bdl C-116, 16 Crim L Q. 260 (1973-14). 

"?See Martin. The Ecclvsionory Rule Cder Forstgn Law Canada, 62 J C r m  L., 
Criminology &Police Sci. 271 212 119S11 Spmtto. The Search and Seizure PIoblrm - 
Tu0 Approaches Thi Conadton Tan Remedy and the C.5 Enl?uionory Rule. 1 J. 
Police Sei. & A d  36. 49 119131 

"SKatz. ~ u p m  note 89, BL 129 
-Id. 
&"Id. ("[Plaltce illegality IS simply not relevant t o  the criminal case.") 
66*Sri R. Morand. The Royal Cornrniaiion Inta Metropaliean Taronfa Police Practi- 

'"Kat%, mpra note 441 st 130. 
ces 137 (1976) 
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3. The Future 
Just  as many in the American legal profession as dissatisfied with 

the exclusionary rule, so, too, are many Canadian lawyers unhappy 
with their inclusionary rule Of evidence. The Canadian Bar Assoeia- 
tion has gone an record favoring exclusion of evidence "obtained 
unlawfully, contrary to due process of law, or under such circum- 
stances that its use in the proceedings would tend to bring the 
administration of justice into disrepute."'s' The Canadian Law 
Reform Commission has suggeted that Wray  be reversed and that 
the trial judge be returned the discretion taexclude evidence, guided 
by certain enumerated The trend thus appears that, while 
the courts of the United States are fashioning means to present 
evidence to the factfinder,'j6 Canadian jurists may be granted the 
authority to exclude such evidence. 

C. AUSTRALIA 
Like Canada, Australia has accepted the basic English rules con- 

cerning the admissibility of illegally obtained evidence. Also like 
their Canadian counterparts, the Australiancaurts have putadistin- 
guishable national impression upon their interpretations of English 
l a w  
1. Con/essions 

As in England, the key to the admissibility of a confession in 
Australia is the demonstration by the prosecution that theconfession 
was voluntarily given.467 The Australian courts have adopted the 
British Judges' Rules for the governance of police c0nduct.'5~ A 
confession obtained either in nonflagrant violation of the Judges' 
Rules or otherwise unlawfully, however. it Isnotsubjeettaautomatic 

W a n  Bar Asr'n Res No. 2 (Aug. 1978) The ~ i o v i i i a n  endorsed by the Bar "as 
seerion 161 llof the 1975Renonon Endenoeafthe Lau, Reform Camrnirsron of Canada. 
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exclusion. The trial court will instead study all of the surrounding 
circumstances to adjudge the admissibility of the confession.'s' 

The 1981 case of €2 ParteDansie4ioillustrates this rule. InDanste. 
the accused confessed to the constable in the absence of a prior 
caution concerning his right to remain silent as required by the 
Judges' The trial magistrate, "in the exerciseof [hisldiscre- 
tion." refused to admit the statement.462 The Supreme Court of 
Queensland reversed this determination. The court noted that the 
Judges' Rulesdid notcarrytheforceoflaw and thatviolationofthem 
does not require exclusion of the resulting statement. Looking to the 
totality of the circumstances surrounding the giving of the statement 
to the police, the courtfoundnoevidencethattheaccusedwasnot'h 
his guard."Thus, i t  was held thattheconfession wasvoluntary'~8and 
a Miranda-like rule was rejected in A~stralia. '~ '  

2. Search and Seizure 
The Australian law af search and seizure finds itsstartingpoint in 

Kuruma II. R e g i ~ a . ~ ~ ~  The courts of Australia are accordingly not 
concerned withthe manner in which physicalevidencewasobtained; 
if relevant, i t  will be admitted.466 The trial court does, however, 
retain a residual discretion to exclude otherwise admissible evidence 
if to admit it would operate unfairly against an accused.'e2 Like 
Canada, Australia has put its own judicial glass on the meaning of 
this discretion. Unlike the Canadian Supreme Court, however, the 
High Court of Australia has chosen to inquire into the manner in 
which evidence was procured when determining whether this dis- 
cretion should be exercised. 
In Regina n. Ireland,46s the accused was toid by the police that he 

would have to submit to a medical examination and have his photo- 
graph taken for identification purposes under conditions which In 
fact gave him the right to refuse.4is His Conviction based upon the 

"Wendav Regma.[1963137 A.LJ  R I T ,  disevsstdinRseintCsseb. Cnnrinaliaz~ 
Emdenee - ConJesswnal Staiements Illegally Oblained - Wlhlk7 Admrsarblr, 57 

Auitl. L.J 197 (1963) 
'60[1981] Qd. R. 1 
" l i d  at 2-3. 
"*Id. 
"]Id at 8. 

text aee~rnpanying notes 241-62 sgpva. 
*')See text aecampanylng notes 404-07 8upra 
"Resina Y Ireland. [I9701 S A  S R 416 
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evidence thereby obtained by the deliberate misrepresentations was 
reversed by the High Court. In reachingthis decision. the court made 
note of the factors which could bear on its exercise of discretion: 

Whenever such unlawfulness or unfairness appears, the 
judge has a discretion to reject the evidence. He must 
consider Its exercise. In the exercise of it. the competing 
public requriements must be considered and weighed 
against one another. On the one hand there is the publie 
need to bring to conviction those who commit criminal 
offences. On the other hand i s  the public interest in the 
protection of the individual from unlawful and unfair 
treatment. Convictions obtained by the aid of unlawful or 
unfair acts may be obtained a t  too high a price.'-@ 

In  Ireland. the court found that the deliberate acts of the police 
were so misleading to the accused that"the court should discourage 
such conduct in the most effective way, namely. by rejecting the 
evidence."." 

Eight years later. ~n Bunnzng s. Cross,''2 and with benefit a i  the 
Canadian Supreme Court's Wray opinion,473 the High Court reaf- 
firmed Ireland's vitality and listed five factors to be considered by 
the trial judge in each case: 

(1) had there been any deliberate disregard of the law by 
the police, or had they merely been mistaken as to the 
proper extent of the l a y  

(2) did thenatureof theillegalityaffectthecogencyofthe 
evidence: 

(3) how easily could the law have been complied with by 
the police - ivas there a delibertae "cutting of corners:" 

(4) what was the nature of the offence charged; and 
( 5 )  did the relevant legislation give any hints as to how 

strictly pol ice powers were to be cantrolled?'7' 
It has been suggested that this discretionary rule of exclusion 

evidences a difference in judicial philosophy between the courts of 
England and Canada and those of Australia.'75 The English and 
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Canadian courts, in criminaitrials, areconcerned onlywith the issue 
of guilt or innocence. In Australia, and, to some degree in Scotland 
and Northern Ireland,'r' the courts are more concerned with the 
public interest in controlling illegal activities of the police when the 
fruits of those activities are offered before a judicial tribunal."' As 
noted in Bunning, the Australian courts are reluctant to give"curia1 
approval, or even encouragement,, , . to the unlawful conduct of those 
whose task it i s  to enforce the law."47* 

8.  The Australian Lazc Reform Commission 

tian of a "reverse onus exclusionary rule:' Under this rule 
The Australian Law Reform Commission has proposed the adop- 

evidence obtained in contravention of any statutory or 
common law rule . . . should not be admissible in any 
criminal proceeding for any purpose unless the court 
decides, in the exerciseof its discretion, thattheadmission 
of such evidence would specifically and substantially 
benefit the public interest without unduly derogating 
from the rights and libertiesofanymdividual. Theburden 
of satisfying the court that  any illegally obtained evidence 
should be admitted should rest with the party seeking to 
have it admitted, i . e  normally the prosecution.4~g 

Among the factors to be considered by the judge in weighing 
whether to admit or exclude the proffered evidence are the serious- 
ness of the offense, the urgency with which the offender must have 
been detected and arrested, the urgency ofabtaining and preserving 
the evidence, the seriousness of the violation committed by those 
seizing the evidence, and whether and how easily the Same evidence 
could have been uncovered by lawful means.480 

The effect of the adoption of this rule would be to legislatively 
enshrine both the Judges' Rules IB1 and the factors of Bunning.482 I t  
would also set Australian law on a course away from its British 
heritage and towrd a rule of exclusion more moderate than, but 
comparable to, that found in the United States, 

6 7 1 4 a  eases cited I" notes 408.10 bupia, Peins, mpvn note 415, at 326-29. 
&',Id at 322.23 
'.'Bunnine Y Cross [19781 52 A L.J.R. at 581. 
'"Report of the Australian Law Reform Comm'n q2, Citmtnol Investigations, para 

' sold. ,  dvezcssed m Hevdon. ~ u p i o  note 420, at 328 Recent Cases. mpra note 459, at 

*"Sei tent ae~ompmying notes 364-69 supra. 
'-See text aceampany,ng note 474 8upia. 

298 (1975). 
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D. ZAMBIA 
As a common law country and farmer British colony, Zambia 

practices a law of confessions which parallels the English rule. 
Voluntary confessions are admitted; involuntary confessions are 
excluded. the Zambian rule has been summarized as follows: 

(ij a confession made in a criminal case as a result of an 
unlawful threat or inducement of a temporal nature (in 
case of a threat) or held out (in case of an inducement)bya 
person in authority [ is] inadmissible. (iij confessions 
obtained in contravention of judges rules by means of 
ather improper questions may he excluded by the judge 
within hisdiscretionalthaugh and eveniftheconditionsin 
(ij above are complied with.'BS 

In this regard, the British Judges' Rules have been adopted by the 
Zambian courts.4B4 I t  has been held that the discretion noted above 
should be exercised only when the probative value of the confession 
being offered against the accused is out of all proportion to its prejw 
dicial effect against the accused.'ss 

In cases of multiple Statements by the accused where one has been 
held Involunrary. the subsequent statements will be found inadmissi- 
ble as well. absent a showing that the original threat or inducement 
had ceased to be of concern to the accused . '~~  

Proposals have been made in Zambia to afford the Judges' Rules 
the force of l a u ~ . ~ ~ '  Violation of the Rules would mandate exclusion of 
the resulting statements. Adoption of such a rule would create the 
functional equivalent of the American exclusionary rule established 
in Mrrando U. Arizona.4e8 Statements obtained in the presence of a 
prior rights warning would generally be admitted; statements in the 
absence of the Zambian Miranda warning would heexcluded. Given 
that such a development would set Zambia at odds with its former 
mother country and Commonwealth partners, its adoption is 
unlikely. 

E. ISRAEL 
Like their counterparts in  Great Britain and Canada, thecourtsof 
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Israel apply different criteria to determine the admissibility of eon- 
fessions and physical evidence. Israel adheres t o  the English rule 
regarding the admission of physical evidence: all relevant evidence, 
however obtained, IS admissible."g Unlike the recent and sound 
British rejection of the American exclusionary rule:m however, the 
Israeli Supreme Court has expressed a subtle but determined wil- 
lingness to entertain Consideration of an exclusionary rule of evi. 
dence if warnings ta the police concerning violations of the rules for 
obtaining confessions should go unheeded.'#' 

1. Confessions 
In Israel, as in the United States, a person suspected of ac r ime i s  

afforded several rights and protections under the law. The Ordi- 
nance of Evidence provides that a suspect has the right to remain 
silent and against self-in~riminatian. '~~ Additionally, prior to being 
questioned or makinga statement,thesuspectmusthewarnedofthe 
foregoingrights.4esThe suspectisentitledtoanattorney andmustbe 
brought before a judicial officer within forty-eight hours of 
apprehension."' 

When offering into evidence a confession made by the accused, the 
prosecution must present ta the court the circumstances surround. 
ing the taking of the confession and convince the court that the 
confession uws "free and In determining the voluntari. 
ne88 of the proffered confession, the court will inquire into the con- 
duct of the police a t  the time a t  which the confession was rendered. 
Special attention will be paid to the degree to which the authorities 
afforded the suspect the rights guaranteed by law.496 Failure of the 
police to comply with one or more of these fundamental rights, 
however, will not work a per se exclusion of the resultant eonfes- 
~ i o n . ' ~ ~  Rather, the court will weigh the denial of or respect for those 
rights in deciding whether the confession was voluntary. 
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Involuntary confessions ma, arise in anumbero f s i tua tms .  Inone 
case, a confession a as given following four hoursof questioning after 
the accused had asserted his right to remain silent; the confession 
was found to be invo l~n ta ry .~ '~ Inano the r  case, astatement rendered 
after the accused had been abruptly awakened was also found to be 
inadmissible.'~g In order to avoidthe possibilityof obtaininga confes- 
sion which will later be excluded in court, Israeli authorities have 
routinely attempted to adhere to the British Judges' Rules5oo when 
questioning suspects. As in England. the Rules have not attained the 
force of laiv.501 Further, again as in England. a confession may be 
admitted into evidence as voluntary notivithatanding a violation af 
the Rules or excluded from evidence despite adherence to the 
Rules.502 Compliance with the Rules, however, hasserredta minim- 
ize the cases in which the accused is afforded the benefit afthe doubt 
and had a confession excluded from evidence.503 

Within the past six years, however, the Israeli Supreme Court has, 
on occasion, flirted with the notion that an exclusionary rule of 
evidence might be a necessary tool with which to combat police 
misconduct. In .Mriry r .  State o,fZsrael.50' the police refused to permit 
the accused's defense counsel to attend a photographic identification 
concerning the accused in apparent violation of a judmallr-created 
right to counsel a t  such procedures Following the admission a t  trial 
of the fruits of the identification procedure, the accused was con- 
victed On appeal. the Supreme Court reversed the conviction and 
cautioned: 

Maybe the poiice investigarors will learn in this w a y . ,  , t o  
perform their duties according to the court's direction, , , 
[wle are concerned with preserving human rights and 
encouraging the individual's liberties. as they should be 
preserved i n  a democratic society where the law domi- 
nates. If the policemen. who are ~n charge of enforcingthe 
h w  cannot or will not perform their duties according to 
this court's directive, the>- have no right la complain 
against criminals themselves far breaking the l a w , ,  , we 
are not willing to give any probativevalue to the photagra- 



19831 ILLEGALLY OBTAINED EVIDENCE 

phic [identification]. in which the accused was identified 
i n  the absence of defense counsel.~OS 

At leastoncommentatoronIsraelilaw hasobserved thartheMeiry 
decision was reminiscent of the American exclusionary rule and 
supposed that the court, in a proper case, might explicitly adopt the 
rule.506 Indeed, the language in the quotation noted above hearkens 
back to Weeks D. Cnited States.60- ? .e .  that  those who enforce the law 
ought not be able topresent in court evidence discovered by breaking 
the The .Meiry court. however, did not mention the exclusion- 
ary rule in its decision and opted instead to base its ruling upon a 
perceived iack of probative valne of the evidence of identification. 
Rather than focusing directly upon the conduct of the police in 
deciding whether to admit or exclude the evidence, the court studied 
the nature of the evidence itself. albeit in light of the police mtscan- 
duct. and found the evidence inherently unworthy of belief. In  BO 
ruling, the court remained faithful to, rather than departing from, 
the traditional English common law standard that reliability IS the 
key to admission of such e v i d e n ~ e . 5 ~ ~  

After Xeiry. the Supreme Court again had an opportunity to 
examine the desirability of an exclusionary rule in Abe-Madigam t. 
State 01 I , ~ r a e i . ~ l ~  In Abn-Madigam. the evidence presented to the 
court had indicated another case of investigative overreaching. In 
this case, the American exclusionarx rule was discussed at length - 
and rejected: 

[I]" the current situation of overwhelming crime, we can- 
not afford the luxury of rejecting valid evidence oniy 
because of the illegal way in which [it] was obtained. The 
legislator - in the same way as the judiciary - must 
increase the effectiveness of punishing the violent police- 
man and order him to pay damages. The simple lesson to 
be learned from the negative experienceaf excludingsuch 
evidence is that  this i s  not the right way - neither to pre- 
vent police brutality, nor to cause deterrence of violent 
policemen or to fight against crime.S" 

"%re Strasehnau. ~ v g r o  note 489 81 7 1  n 63.  
s w e r  Ben-Ze'ev. €7 i d e m  Ilirgoll# Oblarnrd - IB the Road Oprnbrthr Erclusionary 

E"232 0 S 333 (19141 Sei text accampanjlng notes 23.24 mP70 
5w32 r s at 394 
6"'Srr Cohn. m p r o  note 600, at 65 
5'033 P D.. Pt 3 376 11978) 
l - l i d  st 383 

Rule: 32 Hapraklit [Inraei! National Bar Review1 466 i19191 
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In  a third case. although the question had seemingly been laid to 
rest in Abu-Madigam. the Supreme Court, through Chief Justice 
Aharon Barrack, again warned the police: 

I t  is important to emphasize that our current sytem . 
based on the English law - is not the only system to be 
applied, and the power to change i t  lies in our hands. I t  is 
well known that the attitude of the courts in the United 
States i s  different and they frequently order exclusion of 
confessions obtained in violation of the iaw. In creating 
this rule, the courts of the United States were of the ooin- 
ion that that i s  the onlyway to"educate"thepolice,urging 
them to act lawfully.s1z 

In that case, however. the admonition was deemed sufficient and 
resort to the exclusionary rule was again avoided.6'3 

While the exclusionary rule contains to remain alien to the Israeli 
law of confessions, it is clear that, even while the American courts 
may be on the verge of lessening the strictures of the rule.b14 the 
Israeli court8 have repeatedly indicated that, given continued police 
abuse of the rules for obtaining confessions, the adoption of a rule of 
exclusmn similar to the American rule is not unthinkable. 

2. Search and Seizure 

As noted above. the Israeli rule concerning the admissionof physi- 
cal evidence mirrors the English system: the rule is one of rele- 
vancp,Sl~ Notwithstanding that a search may have been conducted in 
violation of the law or applicable police reguIBtionS. the fruits of the 
search will nonetheless be admitted into evidence if the item offered 
bears upon an issue in the case. Once admitted, all other factors 
concerning the evidence will be considered by the factfinder in 
determining the weight to be afforded it. 

While there has been some criticism of the inclusionary effect of 
this rule. therehas historically beenlittle enthusiasm abaut adopting 
the American exciusionary rule.s16 Rather, the focus of debate has 
been upon haw remedies, whether in tort or otherwise, for the party 
aggrieved may be established and how best to dealwith the offending 
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public ~ e r v a n t . ~ "  Accordingly, the Israeli ruie seems unlikely to be 
revised. 

F. SOUTH AFRICA 
The courts of South Africa find their treatment of iilegally seized 

evidence closest to the liberal attitude of the courts of Australia.5'8 In 
search and seizure cases, thejudge'sdiscretion isbroad: in confession 
cases, the authoritytoexciudeevidence mayextend beyond rulingan 
involuntary statements alone. 
1. Confessions 

The South African law of confessionsgrants to a suspect the right 
against self-incrimination.l'e In determining whether a violation of 
that r ight has occurred, the courts will give deference to the Judges' 
Rules as guideiines for police conduct.6P0 The proffered confession 
will not be admitted intoevidenceunless the prosecutionsatisfies the 
court beyond a reasonable doubt that the confession was voluntary."' 
A confession is not voluntary if induced by violence or prospect for 
advantage or disadvantage heid out by a person in authority."* Even 
in the event that the confession is ruled involuntary, any portion of 
theconfession in which theaccused had pointedoutthelocationofan 
object or place will be admitted into evidence.bz8 

There is some judicial authority in South Africa upon which to 
argue for the exclusion of compelled incriminatory acts by an 
accused. In one case, the accused was required to compare his foat- 
prints with those found a t  the scene of the crime. The evidence was 
excludedattrial>241nanothercase, theveryactoffingerprintingthe 
accused was ruled inadmis~ible.6~s On the other hand, courts have 
indicated a willingness to admit evidence obtained "passive1y"fram 
an  accused, such as when a photograph was taken, a iineup was 
conducted, or a part  of the accused's body was exposed to the court.616 

il.Id. at 284 
"'See text ~ ~ c o r n p m s i n g  notes 465-73 8upm 
'LsSse A. Dowd. The Law af Evldenoe in South Alriea 94 (1968): &iris, 8uwo note 

415. at 320 
w % e  Y A.  Lanidaan & J. Campbell South African Criminal Law and Procedure 

854-55 (19821. 
"lid. at 851. 
Llllii 

""$"Air. C r m  Code 8 218 
W l e x  Y. Maleieke. 119251 S A L  R 491 IT~anmaal S.C.). 
W o l e m a n  v Rex. [1907] T.S. 635 (Transvaal S.C.). 
)Vn Re Rex Y Matemha, [IS411 S A L . R  75 (ADP Diu 1940) 
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2. Search and Seizure 

South African courts adhere to the proposition that the physical 
fruits af uniawful searches and seizures are admissible against an 

As in Britain, the trial judge retain8 a discretion to 
exclude otherwise relevant evidence if its admission would be unfair 
to the accused.jzs In South Africa, however, courts areempowered to 
consider the manner in which the evidence was procured in determ- 
ing whether to exercise this discretion.s*$ The American rule of 
exelusion has been noted and rejected by the courts as "peculiar to 
American law-" an perhaps tracabie to "the sanctity which Ameri- 
cans attach to their Constitution."jBo 

Criticism of the use of illegally seized evidence has periodically 
been voiced in South African courts for some time.s31 Exclusion of 
evidence as a remedy, however, has proven unnecessary to deter 
police misconduct. By statute, those who engage in unlawful police 
conductaresubject tafind and imprisonmentforuptasixmonthsj32 
With this System of direct and immediate punishment of the 
offender, the absence of an exclusionary rule is perhaps 
understandable. 

G. SRI LANKA 
In Sri Lanka and other South Asian nations which were former 

British colonies:33 the rules of evidence have been comprehensively 
codified in a statute which purported to repeal all other existing 
rules of evidence.s3< Although the Code allows for the exclusion of 
other cstegories of evidence,bsK there exist no provisions in these 
codes far the exclusion of relevant. but illegally obtianed, evidence. 
Sri Lankan courts have deferred to this apparent legislative inten- 
tion to permit the admission of such evidence: 

There is no provision in the Evidence Ordinance which 

"-Lamdoan & Campbell. mpro note 620 at 162 
~ " l d  m 727 
"'Id. 

obnorzaus prineipla that the means imtifp the end, and that the Crown could awl1 
itself of and eonnne at the eommii~ion of one crime to prove another." 

181See Lansdown & Campbell supro note 520. at El. 
-*The foilowmg direussm a ~ p l i e s  m well in India. Burma, Malaysia. and Sings- 

pore. See Peiria. wpra note 415. at 814.316 
w d  at314 "[llr lsfarfhe legmlsture alone todecidewhether I" the interestsofthe 

eummunlty the admmhbllrty of evidenoe ~mpraperly obtained should be curtailed.'' 
Karalina v Excise Inspector 62 C L.R. 89. 91 (Ceylon S C 19501 

bB1Peirii. mprd note 415, at 314 
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renders a relevant fact (such as evidence of an offense) 
inadmissible merely because the fact has been discovered 
in the course of an illegal s e a r c h , ,  , . [Iln the present state 
of the law, reievant evidencecan[notl be ruledout ab initzo 
on the ground that it was obtained by improper means.536 

Another court has stated the principle in terms of competency to 
testify: "Disregard of the provisions af law by a palice constable may 
amount to anoffencebuteannotpossiblyaffectthecampetencyofthe 
officer in question as witness."b8' 

Consequently, absent a legislative enactment, pleas to the courtsof 
Sri Lanka for the adoption ofanexclusionaryrulefor illegallyseized 
evidence are likely to fall on deaf ears. 

H. JAPAN 
Modern Japanese criminal procedure stems largely from the post- 

World War I1 Constitution and statutesdrafted by the Alliedoccupi- 
ers of Japan. The subsequent development of the law, however, has 
not paralleled American jurisprudence. Generally speaking, while 
the right against self-incrimination is jealously guarded, physical 
evidence will be deemed admissible regardless of the manner of its 
procurement. 
1. Confessions 

Article 38 of the Japanese Constitution of 1941 provides that "["lo 
person shall be compelled to testify against himself."688 Confessions 
made under compulsion, torture, or threat, or after prolonged arrest 
or detention shall not be admitted into evidence.bs* The Code of 
Criminal Procedure requires that a suspect be notified in advanceof 
an interrogation that he or she cannot be required "to make a state- 
ment against his will,"S'DUnlike the development of the law in other 
jurisdictions, the Code expressly permits the obtaining of quasi.self- 
incriminatory physical evidence, such as fingerprints, footprints, or 

jaaKaralins v. Excise Inspector, 62 C L R 89. 90 (Ceylon S C. 1940) 
M.Ekanaynkn Y. h e n .  18 C.L W. 60 (Ceylon S C 19401. 
W a p m  Consf art. 38 provides: 
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photographs, from the acc~sed .~"  These compulsory "seizures," haw- 
ever, are to occur only pursuant to a judicially issued warrant or 
0rder.6'~ 

Ailegation of irregularities other than a violation of Article 38 in 
the interrogation process will require the court to determine the 
voluntariness of the statement rendered."$ The manner in which the 
statement was obtained bears heavily upon the issue, It has been 
noted that Article 38 and the voluntariness inquiry have had a 
significant effect upon the conduct of ordinary police investigative 
procedures. Rather than concentratingexclusively uponthe need for 
a confession, the police will more likely channel their energies 
toward developing circumstantial and scientific evidence in support 
of their case. The modernization of police investigative techniques 
was thus prompted.5" 

2. Search and Seizure 

In the search and seizure arena, Japanese courts will admit any 
relevant physical item into evidence: "The illegality of search and 
seizrue procedure does not change the nature, condition. or shape, 
and therefore the evidentiary value, of the thing which has been 
illegally seized."s4s It has been suggested that. even if the fruits of a 
given search or seizure were to be excluded, the police could easily 
circumvent the exclusion by repeating the search or seizure in com- 
pliance with the law and thereby secure the later admission of the 
challeneged items.548 There has been no significant movement in 
lapan to alter these rules of evidence.54' 

VIII. CIVIL LAW SYSTEMS 
We have thus f a r  examined common law systemsand their method 

j*lld. at arts 128 167, 218 para 2 
""Abe, The Pridtlepr Against Sell-lncrzminotim rndrr Foreign L a w .  J o p m  51 J 

Crim L.. Criminology & Police SCL 170, 185 n 33 (1960) 
"shbe, Polia# Intermgottons Prr-ilrgis and Lmn*talronr Undo? Fmriw La%, 

Japan 52 J Crim L Crlminolorn & Poiice Sci 67. 72 (1961) In Abe Y. Japan 20 
Keishn i 3 7  (S Cf. 19661. the accused had eanfessed ~n reliance on the pmmiae af the 
public prosecutor, who had the power ta dismiss the ease that hi$ eane would be 
dismissed if he confessed The resulting conleidim u a a  suppressed See H. Tanaka, 
The Japanese Legal Spstem 820-22(19761 Confesaiona made duringan"unreasonab1y 
pmlongedl' d e f e n f m  m e  presumed involuntary Japan Const art 38, para. 2 Code 
C n m  P a n  319, para. l(19491 

"'Abe, mpre nore 639, at 624-26 
b4EDeeismn of the SUP Cf (3d Petty Branch 31 Dee. 1949I(unpubiiihed) drsiussed 

in hbe, The Errlttamnory Riik L i i d a i  Fmeipn Law Japan. 62 J C r m  L , Cnrnmal- 
on &Police SCl  284. 285 L1961). 
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for dealing with the issue of illegally seizedevidence. Toobtain some 
perspective on the attitude of different systems in the modern world, 
this article will now examine the civil law systems of the Federal 
Reoublic of Germany and France. It will be noted that the different 
system of investigation and trial in these countries impacts heavily 
upon the admissibility of evidence obtamed in violation of the law. 

A .  THE FEDERAL REPUBLIC OF GERMANY 
As B civil law system, West Germany employs an inquisitorial 

system of trial. An immediate consequence of this arrangement is 
that the police and prosecutorial activities are far more integrated 
than in common law systems. The prosecutorial and judicial control 
over the police is believed to be a sufficiently effective deterrent to 
illegal police activity that an exclusionary rule of evidence is gener- 
ally unnecessary. 

2. Co$essions 

Section 136a of the German Code of Criminal Procedure guaran- 
tees to an accused a right to be free from coerced confession: 

(i) The freedom of determination and manifestation of the 
defendant's will shall not be impaired through ill- 
treatment, fatigue, subjegating to bodily trespass, appli- 
cation of drugs, through torturing, deceiving or hypnosis 
. , . , Threats with any measure outlawed . . . and the 
promise of any advantage not provided for by the law is 
prohibited. 

. . .  
(ii) . . . Statements obtained in violation of this prohibition 
must not be used in evidence, noteven with the consent of 
the defendant.Mu 

The limited exclusionary rule has been noted to be a reaction to the 
excesses of the Nazi era.549 Wilful violation of the provisions are 
themselves criminally punishable.s~o 

The Code also affords any witness privi1egeto"refuse information 
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as to all questions the answer tO which might incur prosecution for 
himself. , , . The witnessshallbeadvisedonhisprivilegetodecline to 
answer questians."bb' The latter warning applies only to witness; the 
accused is not so advised.&&* 

The accused must tolerate "passive" incriminatory activity, such 
bodily examination, blood tests, being photographed, and being 
fingerpr~nted."~ 

Statements made by an accused during a period of illegal deten- 
tion may, but need not be, excluded. If excluded, the statement will 
have been deemed coerced. and therefore unreliable. No automatic 
rule of exclusion applies.bs4 

As in France.bLS the decision of the examining judge is based upon 
his or her "free evaluation af the evidence.""n As such, the judge may 
choose to credit or discredit the evidence presented. The evaluation 
may be made, inter aha, based upon the method by which it was 
obtained. Thus, it might be said that the German rule is that the 
obtaining of a confession in situations where the accused had not 
been warnedaf the right to remainsilentisonlyafactorfor thecourt 
to resolve ~n the course of weighing the evidence of guilt. 

2. Search and Seizure 
Evidence which had been illegally seized is admissible at trial, 

subject only to the free evaluation of the evidence by the factfinder. 

Theobligationfeltbythe police toadhereto theestablishedrulesof 
search and seizure, however, is more than a moral or professional 
imperative. In Germany, the police forces are organized on state 
level. Promotions are awarded on a merit system and under the 
auspices of the state's parliamentary minister of the interior. Upon a 
citizen complaint of improper police activity, an investigation is 

Sj'Ser generally Pie& Witwsa h r i l r g r  Agowmt S * V ~ h m m ~ n o t i m  tn lhe O v t i  
Ihw, 6 Vi11 L Rev 376 878 (1960) 

1"Code Crim P 5 S5 Pie& mpra note 648 at  596 But see Code Grim. P. 5 136111. 
"At the begmmnz of the first hudicisl] 1nferrog8fl0n, the aeeu~ed must be informed 
r , t h  r n i c h  punishable set he LS eharsed The aecuned mmt be asked. whether he 
wants to say something ~n response to the ~ e e u ~ a t i o n  " This ~ r ~ v m a n  has been Inter- 
pre:ed as ereaf~ngarightngainstself-incrimination. 5 r  Pieck supronote548, at586 
586 n.6 See a180 Clerneni. Thr h d i r g r  Againat SeiiInerimmation L'nndrr Fmdgn 
L a x .  Gmrony ,  51 J Crim. L ,  Crimmolag) B Pollee Sei. 172, 172 119S0). 

'BPieek. 8upro note 648, at 588. 
SWlemeni, mpro  note 548. at 62. 
h~bsrr text  e.cc"mPB*yl"g note 678 M a  
IS'Cade C n m .  P. I 2 6 1  L e  Clsmsnr, supra note 548 at 62 
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required to be conducted by a designated police superior."7 In the 
resulting report, the investigator must state the reasonsfor hisor her 
conclusions concerning the merits of the complaint. If not satified, 
the complainant may renew the complainant before the next higher 
Superior, who must similarly state the reasons for the disposition of 
the complainant may review the complaint before the next higher 
officer's personnel file and may affect promotions within the merit 
system.668 Other sanctions include warning the officer, official cen- 
sure, a fine, a reduction in salary or rank. and dismissal with or 
without an accompanying loss Of pension rights.jj9 

If the actions of the police officer also violated the criminal law, 
prosecution of the offender i s  available. A citizen may present a 
complaint to the prosecutor, who, in cases of serious crimes, must by 
law pursue the case to trial.6'aIn lessserious infractions, the prosecu- 
tor retains a discretion to prosecute or not, but a decision against 
prosecution is reviewable by the state prosecutor-general upon a 
citizen-initiated complaint.se' If the decision against prosecution is 
sustained, the prosecutor-general must state in writing the rationale 
supporting the decision. Like the police, German prosecutors are 
members of acareercivil service andcitizencornplaintsare retained 
in their personnel files.662 

The German system of admitting illegally seizedevidence, subject 
to the judge's "free evaluation of the evidence," and of a hierarchical 
structure of police discipline has been termed a "compromise."fi'8 
Taken together, these provisions appear to have obtained official 
compliance with the law and obviated the need for ~n exclusionary 
rule as a deterrent for unlawful police misconduct. Even today, there 
is little Support in Germany far the general adoption of such a rule. 

8. Wiretapping 
In 1968, the same year that theuni ted Statesenacted the Omnibus 

Ib'Langbein & Wemreb, Conttnenlol Cnmznol Procedure ' W w a n d  Rrolzty, 87 
Yale L.J 1649. l5SO 11978) 

'"Id. 
"*Id. st n 38. 
>Wade Crim. P 5 162(111 This IS known as fhe"Legailtatspr,nrip~ B e  Galdeleln & 

Marcus. The Mvth a/ Judzcrol Supen.iSm ~n h n r  "Iwwilo~tal"Suslrme Fvanoe 
Italy and Gennanv 87 Ysie L.J 240 243(1977). Hsrrmann TheRuleo/Cmpulaor$ 
P~aserul~on and thr'Scope of Prosecuimiol Ddetzm m &&any 41 U Chi. L. Rev. 
468. 481-95 11974!, Jeseheck, hr~orohonoryPowe.so/th. P&utiwAtlmeyin. 
West Germany, 18 Am. J Camp. L. 608. 509 (1970). 

"'Lanebein & Weinreb, mva note 657. st 1663 
V d .  'Ciemens. The Ercluszonary Rule L'nder Foreign Law. Germany. 62 J Crlm L.. 
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Crime Control and Safe Streets Act.S6' the Federal Republic af Ger- 
many also acquired a wiretapping statute.668" Remarkably, notwith- 
standing the differences between American and German treatments 
of the search and seizure issue and especially considering the Ger- 
man aversion to a general exclusionary rule of evidence, the two 
wiretap statutes are very similar i n  both content and consequence. 

As in the United States. interception of wire or oral cornmunica. 
tions in Germany requires prior judicial authorization. except in 
emergency situations. Wiretapping iyil l  be permitted only in cases 
inrolving a t  least one of a schedule of serious offenses and oniywhere 
a high degree of necessity and likelihood of B U C C ~ S S  are shoun.560 The 
application for judicial authorization must further state facts which 
farm the basis for a suspicion that someone has committed one of the 
scheduled offenses. Finally, a statement must be included, which 
details the method. scope, and duration of the wrietap.56T Unlike the 
American Statute, however, the Germanlaw does notrequire specifi- 
cation of the type of communication to be intercepted. It has been 
noted that the American requirement arises from the language of 
the Fourth Amendment which mandates that the thing tc be seized 
be described with As German jurisprudence does 
not view wiretapping as a conventional search and seizure.559 the 
particularity requirement is seen as unnecessaryand impracticai.j'o 

Once issued, the order is executed by the Federal Postal Ministry. 
the state monopoly which operates the phone system. Unlike the 
American requirement of "minimization,"S7L conversations inter- 
cepted by wireptap ~n Germany are recorded in their entirety. 
"Windfall", or unsought and unanticipated. evidence obtained dur- 
ing a wiretap may be used far prosecution provided that the offense 
ta which ItpertainsIsascheduledonesuch thatw.auldindependentl? 
justify a niretap.s'z As soon BS feasible after the wiretap has been 
terminated, all "participants"in the recorded conversations aretobe 
given notice of the i ~ r e t a p . ~ ' ~  

WSrr text  accompanyme n o m  33i-60 ~ U P ~ G  

S-Xarr. o v ~ r o  note 666, at  641-42 
S-SId at  633-31 
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Despite the notable lack of a general exclusionary rule in other 
areas of the law, there is such a rule in the field of wiretap evidence 
and the rule roughly parallels the American norm. In Germany, 
evidence obtained pursuant to an invalid court order or in absence of 
such an  order will not be admitted in ~ o u r t . ~ ' ~  Additionally, deriva- 
tive physical evidence discovered i n  consequence of an unlawful 
wiretap will be excluded. In direct opposition to the American rule, 
recordings made with the consent of a party to the conversation are 
absolutely inadmissible in German proceedings as violative of the 
individual's "right of personality."576 Recordings of privileged com- 
munications will be suppressed as we11.67' Surprisingly, this 
judicially-imposed exclusionary rule, a remedy noted to be "at least 
unconventional" in the Federal Republic.s7' has occasioned little 
controversy. That the legislature has not sought to change this judi- 
cial rule is a particularly significant indication of German society's 
satisfaction with the balance of public interest and individual rights 
thus struck. 

B. FRANCE 
As in the courts af its civil law neighbor, the French courts 

empower the examining judge to determine in his or her "free eva- 
luation of the evtdence,"6'8 which evidence should be considered and 
the weight to be afforded it. Subject only to this limitation and the 
privilege of the accused against self-incrimination, relevant evi- 
dence i s  generally admissible in court.S78 

1. Conjessions 

Article 114 of the Code of Criminal Procedure grants an accused a 
right against aelf-incrimination?80 Although the privilege applies 
expressly only to questioning by an examing judge:s1 i t  is generally 
agreed that the police are without authority to  compel a suspect to 
answer questions beyond the determination Of his or her identity.Si2 
Additionally, confessions rendered as aconsequenceof threatsoruse 

j'sld. at 640. 
"'Id at 641 
'-.Id at 643. 
' W e e  rext accompanying note 556 dupra. 

"Code Crim P 5 114 

,"Id. st 586  Vouln, Poltee D e t e d w n  and Awest M~rrleyra C d r  Farizgri Lac. 

~eneraliv Youin,  The Errlusionary Rule L-ndrr Forrlgn Lax. Fiance 62 J 

Pie& aupro note 548. st 585-86. 

Cnm. L., Crimlnolop. & Police Sei 275, 275 (1961) 

F r o r r ~ .  5 1  J C r m  L ,  Criminolagy & Police Sei. 419, 419-20 (19601 
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of force a re  excludable as lacking in trustworthiness."~ I t  has been 
noted that this policy i s  designed to "prevent the accused from being 
subjected to undue psychological pressure or to physical 

Unlike the American rule,Ses the prosecution may comment upon 
the pretrial and courtronm invocationafthe righttoremainsilentas 
a tacit admission of guilt.S8B Moreover, in the free evaluation of the 
evidence, the court may draw an adverse inference to the accused 
from such silence.js. 

It has been noted that this scheme affords little practical protec- 
tion to the accused. Astheonlyrequirednotificationoftheaccusedof 
the privilege against self-incrimination must take place only after 
formal charges have been filed,68SB this charging is often delayed for 
the purpose of avoiding the warning.689 Additiondip, invocation of 
the right by the knowledgable suspect will likely result in prejudice 
a t  trial.jgo Thus, the anomoiy is created whereby the untruthful or 
recidivist accused i s  better positioned ta harmlessly assert the right 
than the cooperative one with little or no prior experience with 
criminal proceedings. In this respect. the privilege against self- 
incrimination may seem a hollow one indeed. 
2, Search and Seizure 

As in Germany,jsl the French police a re  a part  of an integrated 
civil service with the prosecutors and judiciary The magistracy 
makes regular evaluations of police conduct and the results of such 
examinations become a part  of the police officer's Accord- 
ingly, police excesses in the search and Seizure arena which com- 
mand judicial attention will be duly noted and perhaps adversely 
affect the officer's career. 

The attention of the court is directed to the poiice investigation 

B'lPieck. 8upro nore 543, at 589. Sei a180 Vouln. The R z w d r g i  Agoinat Se1.i 
Inrnmznofton L'ndei foreign Lou' f w n c r  51 J. C r m  L Criminoloey & Polw Sel. 
169, 169-70 119601 (eonfeislonr obtained by ~urprl ie  OF trmkery excludable) 

S'aPieck mpm note 548. at 589 In this \el", m aceuaed must be brought before a 
magistrate within iorry-right hours o! arrest and must. upon request. be aifarded B 
medical examination if held beyond twenty-!our hours S e e d  at 591 ScraisoPatq 
Recent Re.forms m French Cnmmoi Loa and Procrdtiir. 9 Int'l & Comp L Q. 383. 
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upon examination of the dossier of the case a t  the earliest stages of 
the formal proceedings.69s It is a t  this point that the discretion of the 
judge may be exercised M exclude relevant, but illegally obtamed, 
evidence. The examing judge possesses a power of "nullification", 
pursuant to which the judge may strike from the dossier the illegal 
investigatory acts of the  police.^^' In practice, however, it has been 
noted that this limitation is frequently circumvented. If the police 
characterize the offense as"flagrant,"thelaw excuses them from the 
requirement of prior judicial authorization ta search or seize: hence. 
na violation will appear to have occurred.b*b Consent ta search in 
France is routinely given, often m the absence of knowledge of the 
right to refuse it.Se8 Finally, "[tlhe Frenchjudge d'instrretionand the 
court8 rarely inquire into the illegality of police conduct: although 
they have authority to 'nullify' an illegal act, they rarely do so in the 
manner of [the United States] by excluding illegally obtained evi- 
dence."bg' Whatever evidence is presented M the court, however, a 
conviction may not be had based solely upon illegally seized evi- 
dence.688 The extent to which the iliegal conduct has influenced the 
court's "free evaluation of the evidence," however, is a matter diffi- 
cult of objective determination on review and will seidom nullify a 
eonwction. 

IX. THE PEOPLES REPUBLIC OF CHINA 
The admissibility of confessional and physical evidence in the 

People's Republic of China is governed by the Criminal Procedure 
Law as adopted by the Fifth Session of the Kational People's Can- 
grew in 1979.58* There are limited rules for exeiuion of evidence. 

Article 31 of the Code provides: "All facts that prove the true 
circumstances of a caseareevidence."eoOListed among the categories 
of evidence are "material and documentary evidence" and "state- 

-*nGaldstem & Mareus, bupro note 660. at 253. 
')'French Code Crim P arts. 114-36. 
m h l d s r e i n  & bllarcus. mpra note 560, 81 263 
"Compare text  ueompannng notes 119-22 "wo (knowing and intelligentwaiver 

"Langbem & Weinreb. ~ u p r o  note 557. at 1654. 
"'Vaum 8upra note 579. at 275 
SsThe Criminal Procedure Law of t h e  Peo~ le ' s  Republic a i  China[hereinaftereited 

BS PRC Crim P Law]. repnnlsd tn 73 J Crim L & Crimlnaloii 171 (1982). A 
comparison a1 Chinese and Soviet cIiminal law and procedures 13 provided in Ber- 
man. Cohen. & Rumell. A Campariaan afthr Chinese and Sorret Cadei of Cnminal 
Lax andProreduie 73J.Crlm L.&Criminolo~233(19321.SceoiaaOiakr~. Modern 
Smkt Cnrninal Roeedurr A Cniiaal Aaalyats. 51 Tul. L Rev 439 (1983) 

under American rule1 

"PRC C r m  P. Law art 3U4) (19791 
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men% and explanations of defendants ''6u1 Perhaps mindful of past 
abuses,602 the Code prohibits the "use af torture to coerce statements 
and the gathering of evidence bs threat, enticement, deceit, or other 
unlawful methods."eo~ Notably. the contextofthis provision indicates 
11s intention t o  protect all potential witnesses in a c m e ,  rather than 
affording a special protection 10 the smpect or a c c u s e d . ~ ~ ~  

Interrogation of an accused must be conducted ,n the presence of 
no fewer than two investigative personnel.606 Article 64 directs that 
the accused first be asked "whether or not he has engaged in a 
criminal act and [that he bel let . . . state the circumstances of his 
guilt or explain his innocence."6o6 The accused has na right to refuse 
to answer questions other than those that hare no relation to the 

The transcript of the interrogation i s  to be shown to the 
accused for correction or  alteration. At his or her own request. the 
accused IS to be permitted to make a written statement. The investi- 
gators may ais0 request. but not require, a written Statement from 
the accused as ~ r . e l l . ~ ~ ~ T h e  interrogation, howerer. is onlyaneeviden- 
tiary elementaf the case. Bnaccusedcannotbeconvicted basedupon 
an uncorroborated eonfession.60B 

Article 34 gives tc the people's courts the power to "gather and 
obtain midence" from the Chinese citizenry, subject only to the 
]Imitation that state secrets be Investigators are 
expressly authorized to examine any evidence bearing a relationship 
to the offense and map "conduct searches Of the person, articles, 
residences and other relevant places of defendants and persons who 
might conceal criminals or criminal evidence."8" Although searches 
are to be carried outpurwant to a warrant, warrantless searches are 
permitted in emergency situations:'? Bodily examination of the 
accused is authorized and, if necessary. force may be used to effect 
the e ~ a m i n a t i o n . ~ ' ~  During a search or examination, any article or 
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document "that may be used to prove the guilt UT innocence or a 
defendant shall be 

The People's Republic hasexerted agreatdealofefforttoupgrade 
police professionalism. Educational programs and newspaper arti. 
cles have explained theneed to banunlawfulinterrogationpractices. 
Reported statistics indicate that, from January 1979 to June 1980. 
over 10,000 casesof alleged police abuseswere heard. Over 9000such 
persons have been found guilty.8'S With such statistics, it is little 
wander that a rule of exclusion of evidence has not entered that 
country's socialist jurisprudence. 

X. LESSONS FOR THE AMERICAN SYSTEM 
There is little happiness in the American legal and law enforce- 

ment communities with the current exclusionary rule of evidence. 
As the courta and legislatures grapple with such alternatives as a 
"good faith exception," a substantiality test, or a revised tort law 
remedy for thsaggrieved,itisperhapsusefultolookatthesystemsof 
other nations in attempting to divine a solution to the American 
dilemma. 

Whatever schemeisdevised. i t  will surely beacompromise.Those 
favoring zealous, and sometimes overzealous, law enforcement will 
have to recognize that a suitable rein an police misconduct must be 
constructed to replace the exclusionary rule. Whether that  replace- 
ment be a tighter supervision of the police, such as exists in the civil 
lawcountries, or thecreationofatortor administrative remedywith 
greater efficacy than the present situation, It isclear that adeterrent 
perceived to be as effective as the exclusionary rule must becreated. 

Those covetous of protecting civil liberties from official encroach- 
ment must understand, as do common and civil law countries 
throughout the world. that  the exculsion of evidence, except in cases 
of the most flagrant police misconduct, is too high a societal price to 
pay for the uncertam deterrent effect alleged to result from such 
exclusion. If reliable. the evidence will have to be admitted in court. 
The tradeoff isthattheoffendingofficerwill bedisciplined,civillyar 
professionally, and swiftly. 

Perhaps the best solution would be the judicial or legislativeadop- 
tion of a Williams-like exclusionary rule exception together with a 
civil law reporting system todocumentfartheofficer'spersannelfile 
those flagrant abuses of the I an .  Where personal inJuly or property 
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damage results, a claims procedureagainst the governmentcouldbe 
established to recompense the innocent victim. Egregious cases 
might warrant criminal prosecution themselves. 

Whatever the ultimate solution, those studying the problem would 
be well served by looking at the experiences of other nations around 
the globe. The lessons learned might provevaluable in reforming the 
American system. 
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