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THE AMERICAN MILITARY INSANITY DEFENSE 
A MORAL, PHILOSOPHICAL, AND LEGAL DILEMMA' 

By Captain Charles E. Trant" 

This article examines the Amencon milltory insanity defense and i t s p o  
tentlal for constructme oltemtian. The histoncal decelopment of the ~ n -  
sanity defense m genemlu reucewed. The uanous legal tests f a r  msanity 
used ~n England and the United States are analyzed. The policies and 
procedures of the A m e n c a n  military insamty defense ,from the early 
nineteenth century to the present are tmced. F m r  potential modifica- 
tions, the bifurcated tnnl, the ' b i l t y  but mentally ill"apprwch, shift- 
m g  the burden ofproof ,  and the mens rea approach are considered. The 
article caneludes with a m o d i f i c o t m  proposal similar to the 'kgailty but 
mentally i1i"approaehanda modified insanity test far  the milztary. 

I. INTRODUCTION 
is a deceptively simple little maxim 

which is at  the center of a long and uneasy flirtation between law and in- 
sanity. In spite of its nearly deified legal status, it has, from ita very in. 
ception, resisted precise elucidation. This is hardly surprising since 
whenever one delves into the inner mechanisms of the mind there 1s no 
matrix by which the contourn of human thought can be deductively de- 
fined. Yet in a criminal justice system which seeks to  establish moral 
and legal responsibility, the enigma of the human mind must be probed 
When the defense of insanity is raised, this dilemma is crystallized. 

Non est reus nmi mens sit reo 

' The oprnlona and c ~ n e l u i l m ~  expressed m this BItlCle ale  those of B o  author and do 
not neceaaady represent the WWL of The Judge Advocate General's Sehwl. the Depart. 
ment of the Army. or m y  governmental agency Thls B m d s  IS based upan B thesm submit 
ted by the author I" p a r ~ a l  sstmfacflon a i  the reqvlrementa of the 31s Judge AdvoeaC 
O f f m a  Graduafe C o u m  

.. ... . .. . .. .... .- .. .. ._ 
' "One 15 not gudty unless hia intention be guilts " Blaclds Lau Diefionary 950 (Rev 5th 

ed 18761 
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The insanity defense evolved out of deeply entrenched human feelings 
that those of grossly unsound mind should not be criminally punished. 
These benevolent concerns are, however, intertwined and in conflict 
with an unconscious fear by society of the mentally ill. Whenever mem. 
bers of society perceive unconscionable abuses of the insanity defense, 
they are wiling to suppress thew humane considerations and surface 
them collective outrage. This is particularly obvious following cases of 
magnified notoriety, be I t  Damel McNaughton murdering Edward 
Drummond, principal secretary to Pnme Minister Robert Peel, Charles 
J. Guiteau assassinating President James Garfield. or John Hinkley at- 
tempting to assassinate President Ronald Reagan The predictable man,- 
festatian of this outrage is the call far sewre limitation or abolition of 
the insanity defense Regardless of the ultimate ment of such proposals, 
the irrationai urge to do something emotionally satisfying must be re. 
sisted. The danger is that frustration may ovenvheim reflective efforts 
to do something constructive 

This article will examine the American military insanity defense and 
its potential for constructive alteration. Initially, the historical develop. 
ment of the mani ty  defense in general will be reviewed This will shed 
necessary illumination on the moral and philosophical underpinnings of 
the insanity defense. Next, the legal tests for insanity used and abused 
in England and the United States for the last seven hundred years will 
be analyzed. These tests represent the dispiriting record of legdative, 
judicial, and scholarly attempts ta cure the chronic imprecision and con. 
eeptuai confusion that has perplexed the insanity defense. An apprecia. 
tian for these tesb  18 vital to a full understanding of the military msan. 
ity test, as many of the considerations and much of the terminology m e  
derived therefrom. The policies and procedures of the American military 
insanity defense from the early nineteenth century to the present will 
then be traced This will complete the foundation upon which the SI. 
ternatwes to the present insanity test will be examined The four modif)- 
cations selected for analysis are the bifurcated trial system, the "guilty 
but mentally 111" approach, a shifting of the burden of proof, and the 
mens rea approach. The adaptability and desireability of each of these 
alternatives will be separately considered. Finally. this article will can. 
sider a combination of these alternatives and propose a composite mod. 
i f ica tm to the present military insanity test 

II. HISTORICAL. PERSPECTIVE 

A .  ANCIENTS 
For a prudent understanding of the present, a meaningful apprecia. 

tion of the past 1s necessary While it ia beyond the ~ m p e  of this work to 

2 
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recreate the environment and distinctive events of primitive life,' a brief 
reference to primitive legal 8yatsm8 will illuminate man's basic concept 
of crime and punishment. These systems are more than mere legai relics; 
they are a legal legacy which affects our present attitude toward moral 
culpability in criminal law While the status of the lunatic in the pnmi- 
tive criminal justice systems 1s uncertain, the existence of mental intent 
is sufficiently distinct to allow some conjecture on the relationship of 
law and Insanity. 

For primitive man, law w a  not the act of any sovereign: i t  wae simply 
a manifestation of tribal life. Men grouped together for survival and 
their laws, customs, habits and attitudes were inseparable parts of a sin. 
gie social and mental fabric. To bring order out of chaos. traditional tri. 
bal ruies evolved which depended upon the consent and authority of the 
group for enforcement. The numerosity and fecundity of the tnbe, not 
the protection of the individual, was vital. The loss of an mdividual 
through injury or death was a blow to tribal strength. Primitive man had 
no conscious recognition of mens reo. as i t  was the loss, not the attend- 
ant intent or circumstances, that was the foeus of their concern. Thus, 
the sanction for the loss was compensation, through men or material, 
and not vengeance. 

The role of a lunatic in such B system can only be assumed. Since he 
eouid came a loss to the tribe just as a sane person could. he probably 
was held equally accountable. He, or whoever was responsible for h m ,  
would have to make the compensation. Such equal treatment in a system 
based an compensation and devoid of moral connotations is easy to justi. 
fy.8 

As ancient societies developed well-defined and organized bodies of le. 
gal ideas reaching the dignity of legal syatems and reduced them to writ. 
ing. the probabilities of accurately essesamg the status of lunatiee are en. 
hnnced. Although there are older or equally sophisticated syeterns such 
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88 the Egyptian,' Chinese or Hindu? this thesis has elected to bepn 
with an examination of the Semitic systems of the Babylonians, A s s p  
ians, Hittites, and Hebrews 

Although the Babylonians had B legal system as far back as 4000 B.C., 
the earliest collection of cuneiform script tablets was from Bilalama, 
Kmg of Esnunna around 2268-2259 B.C and the mast complete collec. 
tion was of Hmmwrabi  around 2100 B.C.' The king was the f o n s p s t z -  
tloe and could deal with the criminal offender peramally or remit the 
matter to local governors or courts of law. These courts were originally 
myal priests, who sat collectively as a college, but later were compoaed 
of secular judges or elders of the city. There wae no concept of a police 
farce or public prosecutor, and the judges found the facts and applied 
the law? Although capital punishment was the normal sanction, some 
lesser forms af corporal punishment existed far various offenses By ;e- 
quiring offenders to be brought before the courts, Babylonian law was 
attempting to restrict the primitive form of criminal procedure, the 
blccd feud, which allowed the relatives of the victim to render summary 
execution.lY The law initially sought to have the victim or hie family vol- 
untarily accept compensation, but later made such an acceptance man- 

'id ar490-94 
*id a t  495-600 The msnnei of e x e c ~ f i o n  UBI often oeiermined b) the mrure of the af- 

feme, ' 8 ,  drawnmg far adulter). burnmi. luhich punfieii for m a t m a 1  inceif being 
thrown mb B fire 11 caught loaf~ng at  a Elre and ~mpaiemeni for a xlfe r h o  p r m ~ r a  the 
death af her huiband (agemated b i  a lack ai B burial for the offender1 i m o n r  the lesser 
punishments l a 8  hanuhment for incest with a davrhwr There was no ounuhmenf af ~m. 
pruianmentarforced labar, a l t h o v g h r h e l a t t e r d i d ~ ~ x l i r m  Arjgris 
"id The ieilmfloni rnelvdad rhe execution of the offender on13 after a ierdict b) the 

C Y Y I ~  A h  the vctim'i  famd) had IO carry out the e x m f m  under the superiman af 
some ~ e r i o n  m aurhonti, and later had mlv  the riehf to be aresent In addlimn the manner 

4 
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datary. The state wanted to end these vendettas not for any moral pur. 
pose, but because it wa8 lasingfightingmen." 

The Middle AssyrianLaws, from around 1450-1250 B.C., are, not SUP 
priaingly, very similar to the Babylonian The Assyrian law re. 
quired that the complainant bring the offender before the court. While, 
there were religious trials for certain offenses, most trials were secular 
and held before a court of the king, a court of the judges, or a tribunal 
composed of neighbors or bystanders. The case could be proved by wit. 
"esse8 or by ordeal." The punishment and laws were almost entirely 
secular without any religious angin.,' They were very savage and often 
invoived death or mutilation.'$ The Assyrian punishment moved 
through three Stages from the blood feud with its indiscriminate ven. 
geance, to the talian, which limited the vengeance to the injury caused:* 
and finally to compensation where the vengeance could be bought off." 

The requirement of mens rea in Assyrian law and. by analogy. in Baby. 
lanian law cannot be determined ui th  precision However, it is clear that 
a t  least to same extent a guilty intention was required In many of- 
fenses, the mens reo must be assumed. but m other offenses the absence 
of mens reo 1s stated in the text.ls For example, in many aexual offenses, 
knowledge of the marned status of the woman WBS necessary for an of- 
fense to be committed?' I t  1s doubtful, however, that  this recognition of 
guilty knowledge resulted in any deferential treatment for an inaane d e  
fendant The focus of the criminal justice system was still on the nature 
of the injury and the status of the victim. When this is coupled with an 

" For B more datsiled dibcvssian of Babylonian law, $11 oiso. K e t o n ,  "he Orlgms of 
BahylomanLar.4lL Q Rev 441(1925) J Wigmore,suprnnob4 at59-97. 

Although evidence of the Old Araynsn Law8 from a b u t  2360-2100 B C exist (wheb 
would be raughli contsmporsry with Hammu-rabii Codel. ~f entails only thee frsg. 
menmry tablets The mformarion to be gleaned 18 meagre. although there Y a mention of 
courts and rulm af C O Y I ~ ~  and my anslysla would be preennous 30. G. Driver & J Mdes. 
The As~ynanLawi( l9351 

" I d  at336-37  
" I d  at 346, where the sufhara no- that the "[alssynan theary of pvmhment  has not a 

rehglovaonginsndthereianoideaafdivvleiengeaneeorrerribulian. " 
"Id st 343 U n U e  the Babylaniana. the Assyrians mfhctsd sveh pvnmhmmte 111 

. .  
mustf ir fhecrme" 

" I d .  Tneaetualpmetapayoff  rhevDngDanceivascaUedrheSIMU,wiuch~saaaunllnrta 
the Hebrew MOHAR. and 81 m the Babylonian iysipm. I( mavsd from bemg volunbrary ta 
mandatory 

,.Id st 313 ' Aiaynan 18% did not look at an offense purely abpeuvely or from the 
p ~ m i a f v ~ e w s a l e l y  of thepersonlnlurPdtherehy.it hsdragardfoaqmeshghtexCnttoUle 
mmdaf rhaerunmal" 

" I d  at372 
'Oid at371 
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ignorance of the medical cause8 of msamty, one can only absume that in- 
sane defendants were subject to the same laws of compensation as the 
-ne defendant. 

The Hittite Laws were a milder version of the Babyloman and Assyr. 
ian laws and were based almost entirely an compensation" Most of- 
fenses against the person were punished by a fixed fine and certain of- 
fenses against property, such as iarceny, were treated as civil offenses?' 
While the &atus of the victim was the primary consideration in fixing 
the m o u n t  of the penalty. the distinction between guilty knowledge and 
ignorance of the offense was a recognized factor in determimng the of. 
feme and the penalty. For example, the penalty for manslaughter was 
exactly omhalf  of the penalty for intentional h0micide.l' The impact of 
mental illness on this "guilty knowledge" 18 apeculative. However, based 
upon the nature of their criminal lustice system where the mdwidual 
was merged into the p u p  and p in t  and collective responabihty were 
predominant. it is probable that insanity did not relieve the mdiwdual, 
or more probably his family, of making the compensation 

The final Semitic system to be analyzed and the one with the greatest 
influence on our present perceptions of law and justice is the Hebrew le. 
gal system." The particular stege of the system that will be examined is 
the Mosaic period, from approximately 1200 B.C. to 300 B.C.,Z' which is 
based upon the Pentateuch or Five Boaks.l' The Hebrew government 
was a thewracy and the laws were firmly connected to religion. which 
made them somewhat inflexible and inhibited any alteration. Even 
though Hebrew law had a fairly organized hierarchy of local courts, 
there was no regular system of criminal jurisprudence." The penal laws 
were based directly an the principles enunciated in the Pentateuch. 

The leading principle was the sanctity of human life. The penalties for 
injuries to the person were based upon a tradition of vengeance The yen. 
gesnce of blood was a sacred duty of the nearest relatives of the deceased 
and to neglect It was a personal disgrace." The avenger of blood was jus. 
tified in inflicting summary execution and the acceptance of blood 

* ,See E Newfield. The Hittite Laws 116 119111 The blood feud did exlet Bf Borne [ M e  

" I d  st116-18 ThepenaltywksuauaUyhasedvpanmulrip~rastilvtlonaf2 to3Otlmss 
among the Hifbtes. hut ~t 18 nor mentioned m their lawe 

themounlaf thelaaa 
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money as compensation was not permitted,#' even for accidental killings. 
However, for totaliy accidentai kiihngs, the offender could seek sanetu- 
ary in a city of refuge?O The avenger could demand that the city of ref. 
uge turn the offender out and the eiders would determine if the killing 
were accidental. If it was. the offender could stay; if not, the offender 
would be turned over to the avenger." This procedure transformed a 
primitive system of revenge into a criminal trial. where the fate of the 
offender iunged upon the intentional or accidental nature of the of- 
fs"se.*l 

The Hebrews, like their Semitic bretheren, were not very knowledge- 
able in the causes or treatment of mental illness. They considered insan. 
ity to be a curse from God and one of the few references to madnesa 
was when David feigned it to extricate himself from a difficult situa. 
tion." In offenses meriting compensation, such BB property offenses, it is 
doubtful that insanity mitigated the requirement for compensation. In 
offenses against the person, the insane probably did not receive any spe- 
cial treatment. Even though guilty intent was considered, the ascendant 
influence of religion on the law coupled with the belief that the insane 
were cursed by Gcd renders i t  doubtful that they would be the object of 
sympathy or consideration in asseasing cnrninal penalties.'b 

All of thew Semitic legal systems were based upon divine origin.se In 
its early stages, the Greek legal system retained some remnants of di. 
vinely revealed authority, but as it developed into ita more mature 
stages it represented the first timely secular legal Bystem, t.e., not ema. 
nating from a divine source. The emphasis of the administration of iaw 

" L e  R Cherry, wpm note27, sf 44. 

I' Deuteronomv 19 11-12 Numbera 35 24-26 

Deukronorny 19 4-6  ThpearlisstBibhcslaceountofovtlavlryand-ctuaryinvolved 
CamandAbelvlGenesls4 10.17 

merit, houever, rt has kame to bs reco-ed 88 a reqvlrement for exact r%butan. 
ewvalenfs. See J Bigga. upm note 3, at 14 Pmperrfy offenses, 88 m I o  Hittlte iystam. 
wsr(trtatedsscivi1oFfenie. SeeE N a w f e l d , s u p , ~ n o t e 2 l .  at116. 

""Th~Lordahallamitetheerithmadn~ss Deuteronomy28 26. 

'I To llluatrate the speculafrve nature of thla c o n c i ~ ~ m n .  however, one only need examme 
Mohammedan law, which 11 baaed on the Koran and IS also h e a d y  domiostad by reboon 
Mohammedan Isw specdrcally recognvd m a i u t y  a i  reducmg murder to mvoluntary m. 
slaughter. L e  J. B ~ g g s .  mpm note 3, at 39 Of c o m e ,  one ahould also keep m mind that 
the Mohammedsns slso set up the Erst haipitel to trsnt mental h e a s  around the 7th Cen. 
fury A D  SPI W. Leek>, Hinfory of EuropeanMards 94 (Landon 1869) 

' * T h i s  explains the relative harshness with wheh even trivial transgreasma were frest 
ed The infraction W ~ B  not lust B neglsct of man's law, but was an infraction of the m~tary  
larsaf God 

lSamuel2l 12-15 

7 
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depended upon the particular justice of the case and not upon any strict 
rules of law The Greeks, m spite of all their contributions to a r t  and 
philosophy, constructed no legal codes, reported no reasoned decisions. 
wrote no doctrinal treatises. and developed no professional jurists or 
judges." Prior to the reforms of Solon, the legdator of abaut 600 B C.,  
trial was by tribal assembly Howewr. under Solon and during the later 
periods of Pencles (460 B.C.) and Demasthenea (350 B.C.), trials were 
held before a multitudinaus popular jury without any presiding judge 
There were no jury dehberanons and each juror deposited his vote in a 
special verdict urn BB he departed. The penalties were m some cases 
fixed by law and in other cases fixed by the jury, where a second hearing 
and vote was taken. 

The importance of a p i t y  mind in such a system must have been 
paramount, mnce the outcome depended upon the jurors' general sense 
of justice. However. in the earlier days of the Greek civilization, it was 
far less important The punishment of a wrongdoer was based upon the 
nature of the injury and status of the victim and there was no need to ex. 
amine the offender's State of mind. By the Homeric Age (approximately 
1200 B.C.), there was a need to bring an offender to trial before the "en- 
geance of the victim's relatives could be wreaked upon the offender This 
did not abolish the right of the relatives. and later the friends, to punish 
the offender, it only postponed such punishment until the facts justify- 
ing the punishment were authoritatively established The assembly only 
found the facts, it did not pronounce the sentence.ss 

The need to punish all homicides, whether deliberate or unmtentmnal. 
wes based upon the concept that  all shedding of blood resulted m the de- 
filement of the killer and the pollution of thepolis. The pollution of the 
polis WBB so dreadful, 8s it would result in the wrath of the gods, that  
even accidental killings resulted m the expulsion of the offender so not 
to invoive thepolrs in the stain.'O Killers. even intentional mea,  were BC. 

tvally regarded more as unfortunates to be shunned rather than crimi- 
nals to be punished. Nevertheless, since pollution was the ineluctable 
consequence of homicide, B primary aim of the Greek criminai law was 

"See J Wigmore.rupronate4, af358-69 
In Athens. anannualiurg l i b f a f a i i  ihousandnamePormorpwabronstrue~d T h e m e  

of B panel for a ~ a r f ~ c u l a r  care *sa basad upon the nature of the m e  azdmary case8 mas 
have s iur) of w o  hundred and m e  (later expanded ta f i i e  hundred and anel but ~ p ~ i a l  
w e e  miehf have anrrhsre from m e  thousand to tuentv-flue hundred i m m  See J WI#- 
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sad, but WBS an affliction of the organic brain." In spite of these me&. 
cal advances, it is doubtful that insanity directly affected the treatment 
of criminal offenders. However, since intent w m  impartant and cases 
were decided on general principles of justice. i t  may have indirectly pro- 
tected insane defendants from punishment. 
In the early days of the Roman civilization. criminal procedure was not 

too dissimilar to that of the Greeks. The entire popular assembly may 
have sat in judgment of a caw, but a8 that number became tco unwieldy 
(e.& 60,000), smaller b d ~ e s  were organized to bear cases. These lay 
co& were judges of law and fact. had no judicial direction, and there 
wa8 no appeal.'s Also, as  in the Greek system, the demarcation between 
private suits for tort and public suits for cnmes was somewhat blurred. 
However, as  early as 366 B.C., public law was segregated from private 
law and a special magistrate, thepmetor, replaced the popular assembly 
as the trier of c r m a l  c88es.I' If the pmetor convicted and sentenced 
the offender, he could seek remission of that sentence fmm the 888em- 
bly. However, the asaembly usually confirmed the sentence pronounced 
by the pmetor." Only the most ~dimentary aspects of jurisprudence, 
such 88 public nature of the hearing, notice to the offender, and facilities 
for the defense. were provided and thepmelor took the role of the prose 
cutor. 

The authenticated foundation of Roman law was the Twelve Tables m 
which a commission of patricians in 450 B.C. reduced to writing the CUB 
tomary laws of Rome 11 No formal distinction was drswn between crimes 
and torts and most crimes againat the person or property are contained 
in Table VIII-Torts.sP The punishments were based upon the status of 
the victim or the offender" or upon the circumstaneea under which 

r h i c h ~ s i s d i i i a s e o f t h ~ w o m b .  
'.S~~J.Wigmore.supmnote4,al407-0S 
"See 9 The Csmbridm Ancanf Hatom. The Roman E ~ D Y B  138-44 B C 813 119321 



[19831 AMERICAN MILITARY INSANPTY DEFENSE 

the crime was committed, M ,  nighttime or daytime, or the manner in 
which the offender had been caught, i . e . ,  in the act or ister." While acci. 
dental damages had to be compensated." the guilty intent of the offend. 
er could result in capital punishment rather than mere compensation or 
moderate punishment:. A minor who had not reached the age of pu- 
berty, apparently regardless of his ability to form any gullty intent, was 
still held liable for his offenses, but any punishment of him was discre 
tionary with the pmetor.fi' There is no specific mention of the mentally 
ill in Table VIII. in contrast to a specific provision in Table V deaiing 
with guardianship?' While it 1s doubtful that the mentally ill were ex. 
cused from any compensatory damages, one may epeculate that they 
might have avoided the death penalty, as dld mlnora who had not 
reached the age of puberty e x  

The Twelve Tables were the foundation of Roman law for nearly one 
thousand years, although there were same procedural laws enacted 
throughout this period." In the 6th Century A.D., the foundation be. 
came the great codificatiana of all earlier Roman law by the Emperor 

Table Vm. LBK 16. Thus. ~ O L  
ablysettledbyeom~rorma*asaU~wed byTablelI .Law4 

'*Table Vm Law 5 Drovides that accidental damares must be comoensated and Table 
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Justinian. In 529 A.D., Justinian promulgated the Codex Justmunus 
(alm called the Codex Vertu), which WBB a compilation of all imperial 
legialatbn. This was rewsed in 534 A.D. in the Codex repetLtae pmelee. 
tianis. In 533 A.D., he promulgated h a  Pandects or Digest. which was a 
culling from the most approved juristic writings, and his Institutiones 
Wstitutea), which was a student handbook of the law. The laws of Jus. 
tlnian were immense in scope. covering all of the basic considerations of 
his soeiety, such am domestic relations, real property, rights of BUCCIB. 

sion, contractual obhgations, and delicte and tom. It is the latter two 
subjwt, which are of particular interest to this article, since they encom. 
pass our concepts of crime and punishment. The general compensatoly 
nature of the "criminal" law had not changed greatly from the Twelve 
Tables: however, the treatment of lunatics was drastically clarified." In 
the area of pnvate wrongs, the Digest specifically exempted lunatics and 
mentally h r d e r e d  persons from punishment." In the law of theft, 
both the h t i t u t e s  and the Digest 'e required an evil intent. and the 
Digest specifically recognized that such an intent could not be formed by 
mmeone such a8 an insane or mentdly defective person.'9 The delict of 
inrurin, which encompawed outrages or insults to the person, such as as. 
sault or defamation. required a wrongful intent!' The Digest states 
"that iniuria is dependent on the state of mind of the person committing 
it,"" and by clear implication excludes insane permons." However, the 
Digest alm recognized the passibiiity of i n t e n t t a n t  insanity and re. 
qvired in such cases that an inquiry be conducted to determine if the of. 
feme occurred during a lucid interval 'I Am, insanity at the time of 
punishment resulted in the complete remimon or reduction of the pun. 
ishment ae the insanity was considered to be punishment enough." How. 
ever. the h e  person was still kept in custody m as not to harm him. 
Eelf or others.'' 

~~ 

Inws come from many S O Y ~ S .  b;f the m g m d  lann freatmei from which the cham 
pmmgm had been culled were, under heasy penalh forbidden ever again to be cired This 
has resulted ~n the e x t i m t i ~ n  af fheie I D Y T C ~ ~  u i t h  the accidental e i c e ~ r i u n  of Gnus' In- 
S t l t Y t e B  

Dig Just  47 1 4  14 
Init Just 4 1.1 

*Dig Just 47 2 1 3  
.1 ,A ._. 

For a fuller dieeusion of L ~ W M  ~ e i  W Bucklsnd & A Y c N a n  Roman Law &Cam- 
monLaw378-83i19621 

Dig Just 4 7  10 3 1 
"See 1 D VanDerKeessel, PrseleirionesAdJustCrlmlnsl~Zj7 (1969) 
I' Dig Just 48 19 S 
In Dig Just 48 19 5 6 

Id .  Another area where the mime pereon iweired ~ p e c i a l  trestment WBB ivrcade If he 
cornnutted suicide whlle charged with B crmo hjs % d a  were notcanfiscated, vnhke thoee 
of s lane person Dig Jvat 48 21 1 2  Alia 88 Lo the general rreatment of lnsanity affect. 
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Justinian had obviously been influenced by the Greek physicians' en. 
lightened view of insanity. His treatment of the insane in the law was B 

profound improvement over earlier civilizations. Kevertheless, the prac. 
tical difficulties of delving into the human mental state to distinguish 
vmou8 degrees of guilt must have been connderable. In order to draw 
inferences as to the nature and extent of mental illnesses, It must have 
been necessary to rely upon outward phenomena of the plainest sort. I t  
ia thus probable that only the most raving lunatics actually benefited 
from Justinian'sbemgn treatment of the mentally ill. 

B. ENGLAND 
The prudent advancements of the Greek phyaicians and Justinian 

were almost totally obliterated during the Middle Ages. The understand. 
ing of mental illness regressed to B supernatural phenomena as courts 
and medieval church tried to stamp out diseases of the mind by revert 
ing to torture and burning a t  the stake. It has been aptly stated that "[ilf 
civilization, as has been justly claimed. was set back a thousand years by 
the fall of the Roman Empire, one of the proofs of this fact is found m 
the treatment of the insane."" The papular crazes of the age were 
demonomania and epidemic witchcraft, ahich condemned lunatics for 
holding eonverse with the devil and were enforced by ecclesiastical law, 
which was cruel, bloody, Ignorant, and fanatical." This deplorable die  
temper of the human mind obscured any rational jurispmdence of insan- 
ity. Only when modern mence forced the recession of this papular de. 
basement could such a Jurisprudence emerge. 

The early laws of the Bntmh Isles were not dissimilar to other primi- 
tive civiluations: they were based upon strict liability and compensa. 
tion." The first written laws of England by Aethelbert of Kent (652 

ing mntractusl capacity, Q ~ P  Insr Jus 3 19 8 .  Dig Just 44 7 112, Dig. Just 60 17.40. 
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A.D.) recognized the bload.feud and outlawry as the foundation of the 
criminal justice system." However. by the eighth century, the church 
was grafting some of its religious concepts onta the secular codes. This 
was an easy task since the clerics were often the most learned men and 
wrote the laws far the kings. The priests were not a8 concerned with 
compensation, but were concerned with the culpability for sin and the 
need to do penance to atone for offenses. While the insane did not escape 
the compensation, they may not have had to do the penance and they ap 
parently did receive some protective treatment as evidenced by a decree 
of Egbert, eighth century Archbishop of Yark and member of the Royal 
familyof Northumbria that: 

If a man fall aut of his senses or wits, and it come to pass that 
he kill someone, let his kinsmen pay for the victim, and pre- 
mrve the slayer a g a m t  aught else of that kind. If anyone kill 
him before i t  is made known whether hus friends are willing to 
intercede for him, those who kill him must pay for him to his 
kin.'& 

Whiie English law through the tenth century wm still primarily based 
an strict liability, intent was beginning to have some relevance becauae 
of the Church's Influence. However, the involuntary or unintentional 
misdeeds were not completely excused but were entitled to clemency and 
better terms.'8 It must have been easier in this pre-Norman Conquest 
system to deal with insane offenders since the system was based upon 
private compensation rather than deterrent punishments. 

This campromme between a strict liability legal system and ecelesiasti. 
ea1 insistence on the importance of mend rea, was perpetuated by the 
Norman kings who maintained some af the Anglc-Saxon King 

To dluatrak the status of the mentally 111, there are two &ea coneermg the Ihsbltg far 
damage done m an slehouse by a "fool" See psnernlly J Wigmore. dupm nore 4, at 
657-723 J Bigggs.iv,i"nate3,at16-18 

"Compensation t o  buy off the blood feud was t h e ' P a i '  and wan b a d  on the "Wer" or 
"Wergeld" the pnee of compensatian which w88 graduated accordmi to the wtm J 
Bigga,supmnowb a t 1 9  

'%See 3 A Haddam & W Stubbs. Councils and Eerle?iiastlcal Documenfa Relating to 
Great Brmsn andNorthernlrpland413(01ford 18691,S#ralsa 2 B T h o r p  Ancient Laws 
and Institutes of Englsnd(hndon 18401 '. Sos 6 A Robrt.an.  Laws of the Kmer of Eneland. A e f h e h d  52 119251. Indicative of 
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Henry I(1100-1135) provided that "[ilf a person be deaf and dumb, 80 
that he cannot put or answer questions, let his father pay his forfeitures. 
Insane persons and evildoers of a like sort should be guarded and treated 
lemently by their parents." a 2  Dunng the reigns of Edward I(1272-1307) 
and Edward 11 (1307-1327), insanity was beginning to be recognized as a 
defense to crime and, by Edward 111 (1327-13771, absolute madness had 
been recognized as B complete defense. The insane defendant was not ac- 
qlutted outright; a special verdict was rendered that he was mad and the 
king would, but was not required to, pardon him." 

One of the most influential pieces of legmiation concerning lunatics 
was the StatuteDe Prerogotioa Regis during the reign of Edward 111 m 
1342. It established the king's jurisdiction over '"idiots and lunatics" It 
was an early recognition that there w8s B difference between being 
mentally defective (idiot) and mentally diseased (lunatic). Idiots were 
legally presumed, without any medical foundation, to  be born without 
reasan and would alwaya remain as idiots. Since idiots could never per- 
form their feudal duties, the feudal lard had the right to seize their lands 
in payment for the unperformed feudal sery~ces The lord could use the 
profits for himself, but had to take care of the idiot and the land passed 
to the idiot's heirs upon hm death. Lunatics developed their madness 
from some time other than birth and it we.8 possible that they map re- 
gain them sanity or have lucid intervals. Since they may be able to per- 
form their feudal services in the future. their lands could not be seized, 
but they still needed a guardian The king. through his Court of Cham 
cery, acted as the guardian and had to use the proceeds of the land only 
for the support of the lunatic." While this statute appears to render hu. 
mane treatment to the insane, in practice it was probably only a prac. 

. .  . .. . .. . 
ha soul by the advice of the ordmanes 
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tical solution of the problem that was of major concern, that 18 the use of 
the real property. If the treatment of the insane was thereby improved. 
it was only ancillary to the primary purpose of the statute. Nevertheless, 
It was more benevolent than the treatment of certain physically "handi- 
capped" persons, those born with more or less than the normal number 
of hands or feet. z.e. ,  three or none, who were regarded as monsters or 
animals who could not inherit Id 

The role of insanity in criminal eases was not greatly influenced by 
legislation from the thirteenth to the eighteenth century. I t  was the 
commentators who shaped the jurisprudence of law and insallity during 
this time. The first of these great commentators was Henry de Bractan 
(d 1268). who was Chief Justiciary in the A h  Regrs. the highest court 
in the kingdom, around 1266.1I He was a pnest, which was the usual 
situation, but he was also B "civihan," that is a follower of the Roman 
law. He relied heavily upon the law8 of Justmian, which had been mmr. 
rected about a century earlier in Italy by such Bologna jurists as A m  
and Vacarius.B$ Not only did Braeton's terse and crisp style strongly sug. 
geSt the old Latin nay,  but he copied many passages of Justinian almost 
verbatim." Bracton's primary contribution to the law of criminal insan- 
ity was the element of requisite knowledge and a comparison to the wild 
beasts. His singular statement that ',fuu'?ousus non intelligzt quodagit, e t  
onima et mtione caret, et non rnnltom distat a brutu," that is. "an insane 
person is one who does not know what he is doing, and is not far re. 
moved from the brutes" greatly effected the role of insamty in crimi- 
nal law, in spite of the fact that Bracton was probably primarily dealing 
with the civil liability of the insane. His reference to the ' b u t i s "  was 
later transmuted into the "wild beast" test 

The next commentator to discuss law and insanity was Sir Thomas 
Littletan (d. 14811, a famous judge and commentator, mostly, however, 
in the fieid of real property Littletan articulated a doetrine of non- 
stultification, which was an old English principle of law. long since aban. 
doned, that B man could not came into court and stultify himself and 
thus avoid his obhgatians. He therefore could not plead insanity to annul 
his obligations but his heirs could and still mamtain their rights. Even a t  

" S r r F  Vv'h'harran&Y SLille.supmnoie48.atS11 
&'Id  at6lO. 

Srs J Wigmore supra note 4 a t  1007-08 
Compare H Brseran. De Legibvs Er Consvelvdinibui Angliae [On The Lars  and Cus- 

toms of England1 (T T w m  18781 Lib I11 Eo1 lOo-"Furiosus a m m  'fipularie m n  pot& 
nec shqud negotium agere. quia am inieuigif quid agif" [an mane  peram c m n d  trade, 
nor tranracf any busmar because he does not know K h a t  he damp] u t h  lnst  Sus 
3 20 8-"Furiasubnullumnegotiumg~rereparesr, quianoninreUlgif quodagit"[smsdmsn 
can transact no buamesa. because he doelnot know r h a r  he 11 domgl 
I' H Braelon supra note 87, at  Lib V. io1 42Ub 
~ ~ ~ ~ ~ ~ i d i ~ ~ ~ ~ . 1 6 ~ ~ ~  sI rr e w i w  
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this early date, there was considerable suspicion of possible abuses by 
feigning insanity. The courts lacked any scientific criteria to evaluate 
the mental condition of the person attempting to stultify himself and 
the courts were not going to gamble with rights as important a6 property 
nghts. There was aim mme resentment in the law to the idea that a man 
could seek to avoid his obligations on the basis of an illness which they 
did not know much about Io These fears and resentments are still very 
basic to the unconscious conflict between law and insanity. 

Sir Anthony Fitzherbert (1470-1638), a judge of '"common pleas," was 
the first commentator to promulgate a specific test for idiocy. His '"count 
twenty pence test" stated that ~n idiot was 

such a person who cannot account or number twenty pence, nor 
can tell who was his father or mother, nor how old he is, etc., so 
as i t  may appear he hath no understanding of reason what shall 
be his profit, or what his loss. But if he have such understand- 
ing that he know and understand his letters. and do read by 
teaching of another man, then it seems he is not a sot or natural 
fool *I 

Although this test is known as the "count twenty pence" test, there are 
really two distinct parts of it. The first part concerning the counting and 
recognition of his parents and his own age must have been a very con. 
venient method in Fitzherbert's day. These rudimentary items of know. 
ledge, or a t  least memory, should be possessed by persans of normal 
intelligence and thus provided a test simple in its application. The ~ e c .  
ond part of the test, that i8 the ability to understand the written word, 
is, however. a far more intricate accomplishment. If applied literally, 
given the widespread illiteracy of the sixteenth century, i t  surely would 
have relegated many normal, sane persons to the category of idiots. Fitz. 
herbert could not have intended that this portion of the test be categori- 
cally exclusive. Instead, the ability to read must have been proof of lack 
of idiocy. Sir Matthew Hale (1609-1676), who was Lord Chief Justice of 
the King's Bench (1611-16761, was critical of Rtrherbert's test because 
it was inadequate to fully inform the jury, who had to decide idiocy as a 
question of fact Hale stated of Fitzherbert's test that "[tlhese. though 
they may be evidences, yet they are too nsmow, and conclude not al. 
ways, for idiocy or not 18 a fact triable by jury, and sometimes by mspee. 
tion." 

"-SreF. Wharton&M Stille,su~rnno*48,af512 
'I The New Hstura Brevrum 532 (8th ad 1755). aha oiled m 1 Hsxkinr, Plesa of the 

CrownZ(Londan 17161 
(* F Whsrton & M Stille, ~ u p m  note 48. et 519. Hale's freatiee on FitBheerbert m ~ts 

Amenem e m t m  shghtly rnmquatar Fltzherbart'1 test 88 countmg iuenty"shdlm%'' rather 
thsn,,"pend and thus Fluherbelf's u s 1  LS often referred to 8s the "eounf twenty shllhng 
test 
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Another commentator. Sir William Staundeforde, while approving of 
Fitsherbert's test, dated that Fitzherbert also intended to include in his 
test for idiocy "that if hee bee able to beget eyther soone or daughter h e  
is no foale " 'I This additional element would appear to be even more vul. 
nerable to Hale's criticism since the ability to sire a child is hardy  con. 
clusive evidence of lack of idiocy. 

A agnificant, yet usually overlooked, feature of Fitzherbert's "twenty 
pence" test is that he nevei intended that i t  be a test for cnminal insan. 
ity It was solely a test for civil idiwy coneernlng the writ De Ideofo 
mquzrendo. The only reference that Fitzherbert ever made to the crimi- 
nal liability of insane persons was 

[hle who LS of unsound Memory, hath not any Manner of Discre- 
tion; for If he lull B Man, It shall not be a Felony, nor Murder, 
nor he shall not forfeit his Lands or Goods for the -e, be. 
cause it appesreth that he hath not Discretion: for if he had 
Discretion he should be hanged for the same, as an Infant who 
is of the Age of Discretion, who committeth Murder or Felony, 
shall be hanged for the same.s' 

Thus, if Fitzherbert is to be credited wtth any contribution to the law of 
criminal insanity, It should be for introducing the salient element of die  
cretion into the equation and not his more colorful "twenty pence" test. 

Sir Edward Coke (1552-16341, an oftquoted judge and commentator, 
was an admirer of Littleton and an adherent of hs nonstultification 
principle. However, Coke noted that nonstultification 

holdeth only in civil causes; far in criminal causes as felonis. 
etc., the act and wrong of B madman shall not bee imputed to 
him, for that in those causes, actus non faeit reum, nisi mew sit 
reo, and he is omens (ad est), sine mente, without his minde or 
discretion; and furiosus solo furore punitur, a madman is only 
punished by his madnesse.s5 

T h s  was the earliest attempt in English law to b t inguish  between civil 
and criminal insanity and is noteworthy for ~ t e  greater leniency toward 

" S  Glueck, suprm note 82, at 128 n 2  (eitmg W Staundefore. Kmgs Prerog. 34-35 
/1 w7/ /  ,."",,, 

" T h ~ ~ ~ w ~ a f u r a l B r e v i u m . a v p r n n o t e 9 1 . s l 4 6 6  
)1 Coke. Lnlletan. BklI1, Ch 6 . 5  405(LandonGthed 1680) Thu"hen~volenf"artl1ude 

tauard the ~nsane p e m n  WBB, hawever suhper ta a nofable exeeptm when the perm of 
the kmg was involved Regleide was outside the pde ai the law and m-ty wm not a de 
iense ro attempts on the kmg's hfe This 'prn af undiiemmeting vengeance m ea.81 of 
h~ghtreasanwasnarareeentph~namenomInCaki's tme H~nryVnlenactedalaw(lstDI 
repealed h i  Philhp and Mary) that ''If B person hemg 'of good. perfect and whole memory' 
should commithightroasan.andaftenuardifaUmtamadneaa, h e m l g h t h e t n e d m h m s b  
aaneesndexecutedari ihewereaane"F Whartan&M Snlle,auprnnotl4S,st51SnS6. 
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the criminally insane than the civilly insane. The fact that later com. 
mentatars and jurists reversed this pnneiple, that is showed greater 
leniency toward the civilly insane, "shows that the latter dogma was not 
inherent inthecommonlaw. butwa~anafterthought."~'  

Coke's principal contribution to the law of insanity w a ~  m his classi. 
fication of the genenc term non compos mentis inta four parts.S' This 
classification was the first scientific distinction drawn between types of 
insanity in the criminal law. Coke's broad generic "unsoundness of 
mind" correctly encompassed bath mental disease and mental defect. 
His classification was as follows: 

Non compos mentis is of four soTt8, 1. Ideota. which from his 
nativitie, by B perpetuall infirmitee, is non compos mentis. 2. 
Hee that by sickneese, griefe, or other accident, wholly ioseth 
his memorie and understanding. 3. A lunatique that hath same. 
time his understanding and sometime not, oliquondo gaudet 
lucidrs intermilis and therefore he 1s called non compos mentis 
so long as he hath not understanding. 4. Lastly, hee that by his 
owne vitious act for a time depriveth himself of his memorie 
and understanding, as he that is drunken. But that kind of non 
compos mentis shall give no privilege or benefit to  him or to his 
heirs?' 

By uaing exceedingly simple terminology, Coke's classification avoided 
the confusion of later writers who used loose terminology and nice but 
impractical distinctions. Coke's classification was sufficiently cam. 
prehensive for all legal p-sea of his day and displayed some rational 
ineight inta the causation of insanity. The only significant defect in his 
Bystem was the separate classification of "lunatique" characterized by 
'lucid intervals." This purely artificial conception obfuscated the law of 
insanity foraconsiderable penadof time." 

A landmark case in the medicial jurisprudence of insanity was 
Beuerleyb in which Coke condensed much of the prior inaanity 

There~snosvchthlng~nselvalm~an~tyasth~"lunat~c"ofCoke,~f bythattermla 
m a t  a dlafmcf r h n d  iorm, and if Lhat"ehnica1 form IS alwayb characrerod by 
"lucid lnwna1~  " Science knows no such c h i c a l  form Therefore the 8eparstlm 
of "lunatics" from patients who become >"sane from"mknes8, grief. or other B C C ~  

dent,' IB entirely arbitrary and unscientific Mareaver. the sublet IS of more than 
aeadimie mereat ,  bemuse the creation of thm artificial "Iunmtic'' uifh his 
'luad mtervsls." Id to m a t  confusion m o n n  Enshsh and Americanivriirs 
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law Although Coke was primarily detailing the cwil rights and habil- 
ities of insane persons, especially property rights, he did state an impor- 
tant concept of criminal law as follows: 

The punishment of a man who LS deprived of reason and under. 
standing can not be an example to others. . No felony or mur. 
der can be committed without a felonious intent and pur. 
pose, , but f u r i o s u  non intelligzt guid agit, et  animo et 
ratione caret, et non rnultum dista! a b w t w  a8 Bracton saith, 
and therefore he cannot have a felonious mtent.)ol 

This concept involves two distinct considerations, the deterrent purpose 
of punishment and the requirement of guilty intent. If an insane person 
IS exempted from punishment because such punishment would not serve 
as an example to  deter others from committing crimes, then such ex. 
cusal is based upon a failure to  fulfill B basic goal of criminal justice sys- 
tems, deterrence This would be a policy reason for deferential treat. 
ment of insane offenders totally unrelated to a legal lack of men8 rea or 
an absence of moral culpability However, the second aspect of Coke's 
statement 1s based upon the necessity for guilty intent in every crime 
and the negation of such intent by maamty It is the attemptB to recon. 
cile mens reo and the impugning inaamty with arbitrary tests far mental 
irresponsibility that have resulted in later confusion. Coke avoided this 
vortex by not promulgating any one test far mental irresponsibility and 
inatead "let the law rest upon the general principle of the requirement of 
a guilty mtent." >O' The Coke approach has been essentially resurrected 
in the recent Mens Rea approach of some American state 

Lord Hale. as did Coke, recognized the intimate relationship between 
Insanity and cnmmal intent. His logical approach to the law of criminal 
insanity began with an inquiry into the responsibility of sane persons 
based upon the psychoIowa1 and ethical fundamentals of criminal law. 
Hale stated that criminal responsibility is based upon understanding and 
free will, which are in modern parlance, cognitive, and volitional capa- 
city. He stated that 

[mlan is naturally endowed with these two faculties, under. 
standing and liberty of will, and therefore 13 a subject properly 

" I d  81 572 It %a; also m 5rierle) 's  Caar that  Coke expounded the extraordinary ex. 
c e p n a n f o r c r ~ m m a l  lhabllrry of t h e m a n e m  cssesaihlihtressanagainstthepersonafrha 
King Sir note 95 8 w i a  However, Coke gave a fuller tre~tmenf of the relationship of 10. 

s m l r y r o  hightreasonin 3 Coke'bInsf 4 HearatedUlattharewhaw~renoniomposn~ntu 
could not commit hish treason if the) had "absolute madness" and a "total deprivation of 
memory ' This U B S  B more rational and consistent discvision a i  the problem See F Ihher- 
t O " & \ l  Sti le s"piarate48,at614 

"'S Gluock,supronote82 a t 1 3 1  
See  Part Y D. tnjra 
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capable of a law properly so called, and consequently obnoxious 
to guilt and punishment for the violation of that law, which in 
respect of these two great faculties he hath a capacity to obey. 
The consent of the will IS that which renders human actions 
either commendable or culpable. as where there is no law, there 
is no transgression, 80 regularly where there is no will to  com. 
mit an offense, there can be no transgression, or just reason to 
incur the penalty or sanction of law instituted far the punish- 
ment of crimes or offenses. And because the liberty or choice of 
will presuppaseth an act of the understanding to know the 
thing or action chosen by the will, it follows that. where there 
is a toial defect of the understanding, there is no free act of the 
will in the choice of things or actions 

While Hale correctly recognized that criminal responsibility involves 
cognitive and volitional capacities, he intermingled the two distinct con. 
cepts of the legal capacity to commit crime and the pt i f icat ian for pun. 
ishment. He stated that, where there 1s no free will, there is '"no trans. 
gression, or just reason to incur the penalty." If one believes that B lack 
of mens pen results in no crime, i t  is the innocence of the insane person 
that precludes the punishment. If, on the other hand, one believes that 
insanity is in the nature of confesnon and avoidance, that is he commit- 
ted the act but society has elected not to punish him, it 1s the societal 
policy not the innocence of the insane person which precludes the pun- 
ishment. Thus. there 1s B difference between ''no transgression" and "no 
j u t  reason to incur the penalty'' which Hale does not Never. 
theless, Hale's discussion of responsibility based upon understanding 
and free will was a significant contribution to the medical jurisprudence 
of insanity.lw 

Hale divided mental incapacity into natural idiocy, accidental 
dementia, and drunkenness. Idiocy of fatuity a natiuitate  el dementlo 
nnturnlis, was a m h r  to that described by Fitzherbert, although Hale 
decunated Fitrherbert's test for idiocy with a criticism that It does not 
always conclude for idiocy lo, Drunkenness or dementia affectata was 
considered to be a voluntarily contracted madness rendering the person 
to the Same liability as a sane or sober person 

' O ' 1  Hale.PleasaEtheCra*nlj  
'"' This commglina 1s ~ p p a i e n t  wen from the title of the chapter which le 'caneerning 

the ieveral mcapacihes af perianr and their exemptmn~ from penaltier hy reason thereof' 
1 Hsle.Pleasof theCrown13 

'Os The only author to recognize this indebtednes that ihi. authm could find ~ 8 s  Profes- 
mi Glueek. See S Glueek mpm note 6 2 , 8 1 1 3 2  

xO'Sea note 82 and accompanying text It IS interesting t o  note that Hale % a i  the  firit 
commentemr t o  give any prominence LO the issue of teats for inisniiy His rriticiam of Titi-  
herbart's test that II was too n a i r w  and L ~ C ~ C I Y S L ~ ~  '1s practically a condemnation af d l  
iuridical teste farimanit? " F  Wharton&M Stllle.supm note48 a t 6 1 9  

' O ' 1  Hale.PleasaEtheCra*nlj  
'"' This commglina 1s ~ p p a i e n t  wen from the title of the chapter which le 'caneerning 

the ieveral mcapacihes af perianr and their exemptmn~ from penaltier hy reason thereof' 
1Hsle.Pleasofth.rrnivn17 

'Os The only BU 
mi Glueek. See S Glueek I U D ~  note 6 2 . 8 1  132 

xO'Sea note 82 and aicombanying text It IS interesting t o  note that Hale % a i  the  firit 
commentemr t o  give any prominence LO the issue of teats for inisniiy His rriticiam of Titi-  
herbart's test that II was too n a i r w  and L ~ C ~ C I Y S L ~ ~  '1s ~ r a c f i c a l k  a condemnation af d l  
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The category of dementlo oeeidentlolis "el aduentita was far more 
complex than the other two categories and was, paradoxically, a signifi. 
cant contribution yet a sowce of perpetual confusion. Hale recognized 
several cause8 of accidental dementia, which were distemper of the 
humours of the body, violence of a disease, as a fever or palsy, and con. 
C U S S ~ O ~  or hurt of the brain, or its membranes or He also divid. 
ed accidental dementia into two kinds, partial and total and the former 
w a ~  subdivided into partial a8 to certain sublecta or thingsxD. and psrtisl 
as to degree."Y Hale did not believe that partial imanity was an excusetL1 
because "doubtless most persons that are felons of themselves. and 
others are under a degree of partiel insamty when they commit these of. 
femes." Hale acknowledged the inherent difficulty of separating par. 
tial from total insanity and recognized that i t  was a matter for the judge 
and jury todeternine."' 

Hale's description of "partial msenity" is misleading and has had an in- 
jurious impact on subsequent pnsprudence. H a  definition seems to ap 
ply only to those with systematized and fixed deluaans, such as melsn. 
chalics and especially paranoiacs. This latter class is probably the  class^ 
criminally insane and "with one sweeping sentence, whose true import it 
may be doubted whether he understood, Hale excludes from all leniency 
the vast majority of the criminally msme." Partial insanity is io0 
broad a category since i t  can easily be read literally to include all insane 
persons because. except in the rare case, all insane persons have wma 
use of the mind and It is also anomolous to describe mmeone a@ 
"partially msane" just as It would be to call a terminal cancer patient 
'"partially sick," j m t  because other organs of his body function perfect. 

' o s l d  at518 
la 1 Hale. Pleas of the Crown 30 "Same p m m b ,  that  have a competent use of r e a m  ~n 

respect a i  some subjects are yet un$r 8 particular dsmenfu m iespeet of some partienlsr 
diieauraen, subieetr, or apphcatians 
"'id Partial m degree '18 the condition of WY many. eipecially melancholy pcsoni,  

rho for the m a t  p u t  discover thelr defect m exeesaive f e u 8  and gneis. and yet me naf 
whoU) de.rirvlDafLheuseoireason" 

this partla1 inbaniry deems naf fo m u e e  them ~n the commltt~ng af m y  af-  Id ' 
iense iorl tsmlller Capital" 
'"id 
" I d  
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ly."' If a man is not of completely sound mind, he must perforce be of 
unsound mind. 

Hale's desenption of "total insanity" as the "total alienation of mind, 
or perfect madness" is subject to the same criticisms as w u  "partial in. 
sanity." The problem with the descriptive term of "total insanity" has 
been eloquently stated as follows: 

Is there ever such a thing as a total insanity? Does the term not 
mean the absolute extinction of every mental function, every 
perception, every sensation, every impulse. every mental reflex 
whatsoever? Is such a form, such a complete blank or night of 
the mind, ever conceivable? The answer must be that such a to- 
tal extinction of mentality mcurs only in the most advanced 
dements; and such dements are never the obiects of medim 
legal inquiry. because they have not sufficient mental power to 
commit an set m its nature purposive Ltl 

Since all diseases exist in degrees, Hale's distinction of "partial insanity" 
from "total insanity" is of little practical use to aiiemsta, judges. or 
jurors. 

Hale further distinguished both "total insanity" and "partial inaanity" 
into either "permanent" or "interpolated." Permanent insanity, called 
phren& or madness, was a fixed condition. Interpolated insanity, 
which WBB called lunacy because of the perceived influence of the moon 
an diseases of the brain, wa8 a condition marked by vicisatudes during 
different periods."' Hale agreed with and elaborated upon Coke's con. 
cept of lucid intervals and fued that erroneous concept in Anglo-Amer- 
icsn jurisprudence."e Hale also classified accidental denentio on the 
basis of their a)rmptoms,x'D "thus setting an unfortunate precedent far 

"'Id 
"'Id 
1 Hale. Plena of the Crown 30 "the o m o n  that 18 s b d u r e l Y  mad for B day. killinn B 
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legal commentators and judges, who attempt to psychiatrize in them 
legal demsions." 111 

In spite of his criticism of Fitzherbert's "count twenty pence" test and 
his implied condemnation of all tests for insanity. Hale recognized the 
need for guidance in the criminal jurisprudence of the insane offender 
and proposed his own test as "the best measure that I can think of is this; 
such a person as labouring under melancholy distempers hath yet or. 
dinarily as greet underetandmg, a8 ordinarily a child of fourteen years 
hath, is such a person as may be guilty of treason or felony I' 111 One com. 
mentator stated that, from a common sense and common experience 
viewpoint, Hale's "child of fourteen years" test has greater ment than 
earlier teste and many subsequent tests The same writer noted that, 
in view of the later development of psychological intelligence tests, Hale 
was justified m using a fourteen.year.old child's understanding as a 
standard of companson.ll' Other commentators feel that Hale's test WBS 

equally trivial with earlier teste and indicative "of the lwse thinking 
that prevailed in thoee days on the subject of mental disease " lzl It has 
been stated that "the understanding of a healthy child, fourteen years 
old, has no resemblance whatever to the various forma of insanity in 
adults, 18 a fact in mental pathology 80 obvious that It hardly needs to be 
inculcated today, even for the benefit of nonmedical readers." x16 A 8av. 
ing, yet overlooked. feature of Hale's test w a ~  that by using the word 
"maY,il he did not consider his test to be either excluswe or absolutely 
conclusive 

The final systematic commentator to be considered is William Haw- 
kina, who made a singular yet significant contribution to the law of the 
criminally insane. His influential commentary commenced with the 
statement: "[tlhe guilt of offending against any law whatsoever, n e c e  
sarily supposing a wilful disobedience, can never justly be imputed to 
those who are either incapable of underatending it,  or of conforming 
themselves to it." "' Hawkins, 8s did Hale, thus recognized cognitive and 
volitional aspects of mental responsibility and his Statement appears to 
be a precursor of bothMulravghton and irresistible impulse. If this were 

such as onl) takes away the use and exereme of reason, lesvmg rhe person other- 
wire rarely OOXIOYP such BO m B deep delirium, ~ L u p a r .  memory qu te  Imt, and 
phantasy quite broken, 01 extremelg disordered 
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all that Hawkins had to say, he would merely have been a conduit to 
carry forward established concepts. However, his commentary contin- 
ued with the statement that "[tlhose who are under a natural disability 
of distinguishing between good and evil, as infants under the age of dis. 
cretion. ideo-, and lunaticks, are not punishable by any criminal pros. 
ecution whataoever." This abihty to distinguish between good and evil 
evolved directly into the ability to distinguish between right and wrong 
test, which still is the most celebrated test for criminal insanity. I t  is not 
certain whether this concept w88 origmal with Hawkins. Due to  the con- 
viction with which he stated It, there ie a strong probabihty that it was 
already an established concept, probably m case law. While the focus of 
earlier tests w m  on the mental abilities to understand and conform, 
Hawkins introduces a moral faculty in the jurisprudence. From the time 
of Hawkins to the present, the concept of right and wrong is an indelible 
ingredient m the criminal insanity controversy. I t  1s also from Hawkin's 
time that the role of the commentators in shaping this branch of medical 
jurisprudence is replaced by the medium of judgemade case law. 

Although the earliest case of an outright acquittal for insanity was in 
1505.L's it was not until the 18th century that case law was recorded in 
sufficient detail to give any insight into judicial philosophy of crimmal 
insanity. In 1724, Edward Arnold was tried for shooting at  Lord On. 
slaw, apparently while under an insane The case engendered 
considerable interest as it was believed, a t  least by Onslow, to be part of 
B conspiracy agamst King George 11. Justice Tracy charged the jury to 
determine if Arnold had the use of hm reason m terms of "whether he 
was under the visitation of God and could not distinguish between good 
and evil and did not know what he was doing " His charge was primar. 
ily that 

[ilf the man be deprived of his reason, and consequently of hm 
intention, he cannot be guilty. . . . I t  1s not every kind of a 
frantic humor or something unaccountable in B man's actions 
that point8 him aut to be such a madman BS is to be exempted 
from punishment: it must be a man that is totally deprived of 
his understanding and memory and doth not know what he is 
doing, no more than an infant, than a brute, or B wild beast; 
such a one is never the object of punishment.l" 

Id a t  1 -2  Hawkins also suite8 that the earher rule that permlrtad the pumahmenr of 
msdmen for sttempts on the Kmg'e life had been contradicted by later ~p imons  

'Is Yearbooks of Henry VII, 21 MichsehaiTerm,  plea16(1506l 'Aman i s i a c c v s e d  of 
the murder of an infant I t  was found at the time of the murder the felon WBP of unsound 
mmd Ids n o m  some mimobre) \\'herefore ~t decided that he shall go free lqu'il ~ r a  
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His charge was a compilation of every test that had been proposed up to  
his time Justice Tracy spoke of B failure of the defendant to  know what 
he was doing which exhibited the Roman and civilian law influence. The 
charge also included a lack of criminal intention, a total deprivation of 
understanding and memory, and B lack of capacity to use reason W i l e  
all of these tests concentrated on intellectual capacity, the portion of the 
charge involvmg the ability to datingumh between good and evil inter. 
lected an element of moral discrimination. In spite of the multifaceted 
nature of the charge. however, it will always be remembered in an emae 
culated farm a8 the "wild beaat test." 

The "wild beast test" was an exercise in primitive and crude psyche 
logy and did not define anything even remotely recognizable in mental 
pathology The reference to the ''infant" displayed the influence of Hale's 
"child of fourteen years" teet while the me of "brute or wild beast" was 
obviously derived from Bractan. These were unfortunate and mislead. 
ing comparisons, as the states of mmd of infants and wild beaste are not 
fairly comparable with those of insane persons. The "wild beast test" 
recognized the need for criminal intent generally, but then erroneously 
equated knowledge as the only element of that criminal intent and, 
hence, of mens rea. This failure to recognize that men rea involves more 
than knowledge was tranafused into later tests which focused exclusive. 
ly on the knowledge of nght  or wrong or of the nature and quality or 
consequences of an act.L= 

Justice Tracy, as did Hale, eonaidered it necessary to determine the 
quantum of inaanity that would excuse a person from criminal respon. 
sibility. He required a total lack of understanding and memory and a 
total lack of knowledge. Such a dividing line was subject M all the same 
infirmities a8 wa8 Hale's definition of "total insanity." Is( Only the most 
raving lunancs would be included and the bulk of the insane who suffer 
from psychosis or neurosis would be excluded In f amess  to Justice 
Tracy, his test has been interpreted literally and thus distorted beyond 
hie origmal intention He was attempting to use illustrations so that the 
jurors would have a rough measuring instrument by which to correlate 
mental unsoundness to cnmmal Irresponabihty. He intended to give ex. 
amples. not categorical exclusions. However, succeeding junsts seized 
upon the graphic term "wdd beast" and converted it into an inflexible 
test.>'* 
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The next significant caseLBe was in 1160 when Earl Ferrer was tried 
and convicted of the murder of Mr. Johnson, h a  steward."' As he was 
an Earl, Lard Ferrer was tried before B p r y  af his peers. literally, in the 
House of Lords. According to the old common law then in exatence, he 
had to act as his own counsel, although he wa8 a v e n  one of the peers to  
act a8 his legal advisor The trial was an extraordinary spectacle with the 
accused having to  establish his own insanity through direct and cram 
examination and argument. Paradoxically. the more coherent and in. 
sightful he appeared a t  conducting his own tnal, the more compelling 
was the Crown's case for sanity Indeed, the Soheitor.Genera1 seized 
upon the Earl's display of logic and legal acumen as one of the strongest 
proofs of the Earl's sanity. In spite of B family history of insanity and 
considerable evidence that he WBS suffering from chronic alcoholism, the 
one hundred seventeen peers, including his own legal advisor, unani. 
mously convicted the Earl and sentenced him to be hanged."8 

While the case had 6ome legal points of Interest, such as the first at. 
tempted use of an irresistible impulse defense'bs and the first recorded 
use and abuse of psychiatnc testimony in a criminal trial,"'Eorl Ferrer's 
Case is most noteworthy for its permanent implantation of the "know- 
ledge of right and wrong" test into the law of criminal insanity. The 
Solicitor.Genera1 cited with approval Hale's definition that only a total 
lack of reason was sufficient far an acquittal. He also gave his intelpre. 
tation of Hawkin's '"good and evil" test, which became the "right and 
wrong" test, the cardinal doctrine of Ang1a.Amenc.m jurisprudence of 
insamty. His address to the jury included the follawmg comments: 

The result of the whole reasoning of this wise judge and p e a t  
lawyer [Hale] (eo far as I t  LB immediately relative to the present 
purpose) stands thus. If there be a total permanent want of rea- 
son, i t  will acquit the prisoner. If there be a total temporary 
want of i t ,  when the offense w a ~  committed, it will acquit the 
prisoner: but if there be only a partial degree of reason; not a 
full and complete use of remon, but (88 Lord Hale carefully and 

' W  There w88 an intereating ease. Staffords Case. Old Bade) Sesaions Papera, July 
14-17, 1731. which resulted m 8" acquittal even though the defendant after having an 
s ig lment  w t h  the vietlrn went and got a sword and returned and kdled the vlctrm. The 
evidence shoued B fsiily rstmnal i erm of actmos by the defendant and his acquittal pmb 
ably resvlted from hm noble status and the r e l ~ f i v ~ l y  une8wry character af the vicrim See 

"'EarlFerrer'sCaae, 1 9 H a r  Sr Tr 886(17601 
"'See S Glveck, 8upm note 8 2 . 8 1  142 n 2, H Welofen.  Mental Disorder BJ B Crminal 

Defense 56 l18141: F Whlarton & Y Sfi lk supra note 46. at  525 
"*See 1 Waker. suwa note BO. at 62 Earl Ferrer stared that, "If I could have con. 

troUedmyrage,Iamanrw~rabloforthiconaaqvenceraf~~ Butlf  i tuaifhsmareaffeeto!  
B dlsrernpered bram I am not answerable for the c~mequenceb " 

" ' S s r S  Glupck,Svpmnote82,ar143-44n 1 

N W~~r,svpmno,s8O,af57-~~ 
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emphatically expresses himself) a competent use of it, suffi. 
cient to have restrained those passions, which produced the 
crime; If there be thought and design; and faculty to dietin. 
guish the nature of actions; to discern the difference between 
moral good and evil: then, upon the fact of the offense proved, 
the judgment of the law must take place. 

The question therefore must be asked is the noble prisoner 
a t  the bar to be acquitted from the guilt of murder, on account 
of insanity?. . . Was he under the power of it, at the time of the 
offense committed? Could he, did he, a t  the time. distinguish 
between good and evil? 

The same evidence, which establishes the fact, proves, e t  the 
same time, the capacity and intention of the noble prisaner. Did 
he weigh the motives? Did he Droceed wlth deliberation? Did he 
know the consequences? 

The manner in which the Solimtar.General insisted that the "right and 
wrong" test was the appropriate one leads one to assume that It was the 
generally recognized test in English criminal law at that time In spite of 
the "right and wrong" approach to insanity still being the most univer- 
sally recognized test for cnminal mesponaibility. it retained the same 
inherent defect that Hawkin's '"good and evil" test did The test errone. 
ously considered knowledge of right and wrong to be tantamount to 
mens rea. The Salicitor.General's interjection of the notions of intention, 
capacity, motive, and deliberation indicated that he had a t  least a vague 
awarene68 that mens rea was composed of more than just knowledge of 
right and wrong. These other factors were not as well articulated as the 
knowledge requirement and are often unmentioned in later eases where 
"iudges have conveniently and uncritically, on the whole, repeated the 
right.and.wrang ritual with cabalistic solemnity." Lo Moat of the cases of 
criminal insanity since the introductmn of the "right and wrong" test 
have been repetitions of the test or attempts by court8 to ~ v e  varied 
expressions af it. 

The next celebrated ease in the annals of criminal insamty was the tri. 
al of James Hadfield in 1800 for shooting at King George In in the 
Dmry Lane Theatre."' Hadfield was a former soldier who had been 
wounded in many battles, and had been dmcharged from the A m y  due 
to insanity. He was a paranoic and suffered systematized delusions. He 
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believed that he had been commanded by heaven to become a martyr, 
like Chnst. for the salvatian of mankind. He shot a t  King George I11 ap 
parently aware that this was high treason for which he would be exe. 
cuted and thus fulfill his sacrificial duty 

Hadfield was represented by the brilliant criminal lawyer, Lord Er. 
skine, who was faced with the unenviable task of rebutting the doctrines 
of Coke and Hale and the "nght and wrong" test. Erskine rendered some 
deference to Coke and Hale and recognized that "[,It 1s agreed by all 
jurists and is established by the law of this and every other country, 
that It is the reason of man which makes him accountable for his actions; 
and that the deprivation of reason acquits him of crime" Erskine dis. 
agreed, however. with the literal interpretation that was w e n  to the 
words of Coke and Hale in Earl Ferrer's Case which required a total dep- 
rivation of memory. He declared that 

-if It was meant, that, to  protect B man from punishment, he 
must be in such a state of prostrated intellect, 8s not to knon 
his name, nor his condition, nor his relation towards others- 
that if a husband, he should not know he was mamed  or, if a 
father, could not remember that he had children; nor know the 
road to his house: nor his property in it-then no such madness 
ever existed in the world."' 

Erskine accurately and rather profoundly far his day, noted that most of 
the criminally insane "have not only had the most perfect knowledge 
end recollection of all the relations they stood in towards others, and of 
the act8 and circumstances of their lives, but have, m general. been 
remarkable for subtlety and acuteness " Ids Erskine eloquently noted 
that there are occasional extreme cases where "the human mmd is 
stormed in its citadel. and laid prostrate under the stroke of frenzy," but 
such cases are easily diaposed of by the coura."' Erskine ww more con. 
cerned with another class of cases involving delusions where "reason is 
not driven from her seat, but distraction sits down upon i t  along with 
her, holds her. trembling, upon i t ,  and frightens her from her proprie- 
ty " If the delusions are so terrific that they "overpower the faculties, 
and usurp so firmly the place of realities, a8 not to  be dislodged and 
shaken by the organs of perception and sense," then they ais0 present 
a difficulty to judicial determinations. Yet Erskine stated that there was 

' , $ I d  at1312 
'w' Id  

Id 
" ' Id  at 1313 
" , I d  
l(s Id 
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[alnother class, branching out into almost infinite subdivisions, 
under which. Indeed, the former, and every case of insanity, 
may be classed, IS where the delusions are not of that frightful 
character, but infinitely various, and often extremely circum- 
scibed; yet where imagination (within the bounds of the 
malady) still holds the most uncontrollable dominion over real- 
ity and fact; and these are the cases which frequently mock the 
wisdom of the wisest in judicial trials: because such persons 
reason with a subtlety which puts in the shade the ordinary 
conceptions of mankind: their conclusions m e  just and fre. 
quently profound; but the premises from which they reason, 
when within the range of the malady, are uniformly false,-not 
faise from any defect of knowledge or judgment but, because 
of a delusive image, the inseparable companion of real insanity, 
is thmst upon the subjugated understanding, incapable of re. 
sistance, because unconscious of the attack 

Erskine concluded that "[dlelusion, therefore. where there is no frenzy or 
raving madness, is the true character Of insanity."LE> This placed 
Erskine diametrically apposed to Hale who had included delusional in- 
sanity m the partiai insanity category which did not exempt a person 
from criminal responability. Erskine had no authority for ha8 delusion 
test and apparently created It out of his o m  eloquence He rejected the 
"right and wrong" test as "too general B dercnption" and this rejection 
went unchallenged by the Crown c ~ u n s e l . ~ ' ~  So compelling waB the a d w  
eacy of Erskine for his delusion test that the judge, Lord Kenyon, did not 
wait to hear Hadfield's remaining twelve witnesses and all but directed 
an acquittal far Hadfield. It is unclear what t ea ,  if any, for irresponsibil. 
Ity the court used to acquit Hadfield, but, as Judge Dae stated in State v 

It '"was not B judicial adoption of delusion as the test in the place 
of knowledge of nght  and wrong; it was probably an instance of the be- 
wildering effect of Erekine's adroitness, rhetoric and eloquence." 111 

Erskine also considered the nexw between the delusion and the crimi. 
nal act. He noted that in civil cmes, all acts of B lunatic during a period 
of lunacy will be void regardless of any connection between lunacy and 
the act. To relieve someme of criminal responsibility, however, 

the relation between the disease and the act should be appar- 
ent. Where the connexion is doubtful, the judgment should cer. 

Id at1314 
Id 
See F Whliarton & hl Stdie ~ u p m  nore 45 st 528 This id ale0 B ~ r i o n g  srgumenf far 

queatlonrnqthedegre~torhich this Leifwai  Eirmll.pstabhihedIn18Oo 
"'49N H 399(1569) 
"'Id  st434 
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tainly be most indulgent. from the p e a t  difficulty of diving 
into the secret sourcei of a distorted mind, but still, I think, 
that, as a doctrine of law, the delusion and the act should be 
connected."' 

While the requirement of a nexus seems quite rational, the qualification 
that it be "apparent," if that means "externally visible" is questionable. 
The most severe mental disorders may have very little externally visible 
manifestations and the connections may be difficult to perceive. A final 
point of interest inHadfdd's Case was that, in spite of his acqmttal and 
no statute on point, Hadfield was retained in custody until other means 
could be devised to deal with him "'The result was the enactment of two 
statutes on the disposition of acquitted insane persons and the con. 
tinued confinement of Hadfield. 

Twelve years after Hadfield's Case cameBellingham's Case, which be 
cause of the '"indecent haste" with which the defendant was "railroaded" 
to his doom, has been called "the most notorious in the medicdegal an. 
"ala of England.""' Bellingham, while suffering persecutoly delusions, 
believed that the government owed him about $500,000.00 and sought 
ta mcover this amount from various cabinet ministers and from Parlia. 
ment itself. He had not a shadow of a rational claim and his elaborate, 
delusive clam was eleariy recognized as such by his family and friends. 
When his efforts t o  receive satisfaction from Mr. Spencer Perceval, First 
Lord of the Treasury. failed, he shot and killed Mr. Perceval in the lobby 
of the House of Commons. Although Hadfield's Case seemed to indicate 
that a fifteen-day period waB allowed before trial, the pleas of Belling 
ham's attorney for a postponement were rejected and Bellingham W ~ B  

arraigned and tried four days after the killing. He was executed four 
days 

The doetrine of delusion enunciated by Erakine inHodfdd's Case was 
totally rejected by the presiding judge, Lord Chief Justice Sir James 
Mansfield,'" who charged the jury that 

"'27Hor Sf Tr at1311 
"'Id at 1354-65 h i d  Xeynan I" ordermg Hadfields continued canfrnement state6 

Bat"ltaabsolurely neece=sary forthesafer) oisocieiy, that heshauld be properly dispoled 
af.sllmercy andhumanity berngshornrathiamoitvniorhnatptriafurp Buffor thesake 
ofthecommunity. undoubtedly. hemuntaameharorotherbe Lakencareof. "shal l  thesL 
IDntionandoftherdafthatennbeaiforded hun" 

" ' P O G R ,  I11 Chaps 93and94. 
"'F Wharton8rM Sulla,svpmno~48,at531 
'" Faracampl~tediscvisionafd~ilmghnmr Case,rae 1 CoiImsan.LunacyB38 
'*Sn JamesManafieldwasaivdieofeammonplenaandnot thesreatchiefivaticDaf~hho 

Km%'I bench, Wdham Murray. First Earl a i  Mansfdd. uho IS well known 8s Lard Mens. 
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[i]f B man were deprived of all power of reasoning, so 85 not to 
be able to distinguish whether it was right or wrong to commit 
the most wicked transaction. he could not certainly do an act 
agamat the law Such a man so destitute of all power of judg. 
ment, could have no intention at  all ,st 

Lord Mansfield also set a strict standard of prwf far Beilingham by 
instructing the jury that the only proof which would acquit Beliingham 
was '"the most distinct and unquestionable evidence that he was mcapa. 
ble of judging between right and wrong" which must be proved "beyond 
a reasonable doubt " M* Although Lord Mansfieid correctly perceived 
that cnminal intention was the key to  cnmmal responability, his stand. 
ard required the total Iom of aii power of entertaining any intention 
whatsoever. If the defendant had the capamty to distinguish between 
right and wrong in other respects, the fact that his delusions prevented 
him from 80 distinguishing as to the actual offense would be irrelevant. 
While the "right and wrong" rule WBB definitively announced a8 the cor- 
rect test, i t  was this improper application by the court which Justifies 
much of the criticism of Eellingham's Case."8 

Lord Mansfield also sarcastically dismissed Erskme's delusion test 
with the charge: 

There was a .species of Insanity, in which the patient fan. 
cied the existence of injury, and sought sn opportunity of grati. 
lying revenge by some hostile act If such a person were capa. 
ble, in other respects, of distinguishing right from wrong, there 
was no e x c u e  for any act of atrocity which he might commit 
under this description of derangement. The witnesses who have 
been called to Support this extraordinary defence, have given a 
very singular account, in order to shew that, at the time of the 
commission of the crime. the Priraner was insane. What might 
have been the state of mmd some time ago. IS perfectly Immate- 
rial. The single question was whether, when he committed the 
offense charged upan him, he had sufficient understanding to 
distinguish good from evil, right from wrong, and that murder 
was B crime not only against the law of God, but against the 
law of his country 

This was a totally unwarranted exclusion of delusion from the realm of 
insanity which would acquit B defendant and a shift from the real em. 
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phasis of criminal insanity law which 1s to determine if "the normal 
mental elements accompanying an act prohibited by the law, have been 
BO disturbed as to deprive that act of one of ~ t e  legally required constit. 
uente, and thus make i t  noncnminal." Lord Mansfield's charge has 
also been justly criticized for including an element that "murder was a 
crime against the laws of God." Since a moral judgment is not canelunve 
on the existence of a pathological mind As one commentary 
noted [Tlhere IS no delusional lunatic who ia ignorant of such an el@ 
mentary principle of ethics. It would be as fair to in&t that he must not 
know that two and two are four Such teste do not touch the real ques. 
tion of his responnbihty under the dommaton of an m a n e  delusion." 

and Bowler's Case," bath 
tried in 1812, further confirmed that the "right and wrong" test was the 
principal English test of the early nineteenth century. Parker wae a 
weak-minded man who had been a prisoner of war in England's war with 
France. Rather than remain a prieoner. Parker fought on the side of the 
French. His counsel argued in vain that Parker lacked the requisite men- 
tal capacity to commit treason. On the baas of Parker's ability to distin. 
gush  right from wrong, he was convicted and hanged for treason. His 
was a difficult choice but seemed to display evidence of loglc and reason. 
Bowler's Case, however, is much more difficult to justify. Bowler was a 
farmer who had been declared an epileptic imbecile by B civil commis. 
sion of lunacy. In spite of strong evidence of his insanity, he was convict. 
ed of shooting a nelghbor with intent to kill him and was executed."' 
While the test used was the "right and wrong" test, the charge of Sir 
Simon Le Blanc, the presiding judge, included a requirement that the 
jury determine if Bowler " w m  under the influence of any ill* 
sion . . . which rendered his mind a t  the moment insensible of the nature 

dge of the nature of the act" was grafted 

The case of Offord I n  presents a striking contrast toBe1bnghom's Case 
as the forms of delusional insanity were similar, the charges to the juries 
were almost identical. but Offord, unlike Bellinghm, was acquitted. Of. 
ford was under B delusional belief that the inhabitants of Hadleigh, the 

Two case8 of lesser import, Parker's Case 
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town he lived in, were in league together to lull him. He would abuse 
strangers in the street and carried a list of about fifty names entitled, 
'lid of Hadleigh conspirators against my life." While under this delu. 
siond belief, he shot and killed a man named Chisnall, who WBB one of 
the beheved conspirators on his list. Lord Lyndhurst instructed the jury 
that they muat be satisfied that Offord "did not know, when he commit- 
ted the act, what the effect of it,  if fatal. would be, with reference to the 
crime of murder. The question was, did he know that he was committing 
an offense against the laws of God and native." Lord Lydhurs t  
referred specifically to Eellinghami Case and cited with approval Lord 
Mansfield's opinion. The first part of the charge focused the knowledge 
of right and wrong on the legal consequences of the particular act, but 
the second part of the charge retained the general morel knowledge re. 
quirement ofBellinghnrn'6 Case. Any attempt to reconcile the resulta of 
Offord and Bellingham is futile and both cases are mentioned mainly for 
their historic significance in the highly formative period of criminal io. 
sanity law. 

The next case of mportance was Regino u. Oxford,>'' involving yet 
another "attempt" on the life of a monarch Oxford had purchased a 
pair of pistols more than a month before the attack and had practised 
firing them. On the day of the attack, he waylaid the royal carriage in a 
park and fired first one pistol, said " I  have got another," and then fired 
the second pistol. It was doubtful that either pistol was loaded or that he 
actually intended to harm Queen V ~ t o n a . " ~  Oxford suffered from 
hereditary insanity; his grandfather had died in an insane asylum and 
his father was also insane. Medical and other witnesses testified as  to his 
insanity and the attack WBB apparently connected with "Young E n p  
land," an imaginary secret society, of which notes were later found in his 
lodgings. 

Lord Chief Justice Denman an exemplary yet simple rule for insanity 
that "[ilf some controlling disease was in truth, the acting power within 
him, whch he could not resist, then he will not be responsible." Iw This 
test was complete within itself and actually foreshadowed the irreatible 
impulse test. The test was stdlborn, however, when Lord Denman 
surrendered to the tendency of the legal mind to refine and elatmate. He 
attempted to make this generahzation more explicit by adding: 

Id 
9 Car and P 525 (1840) 
It IS not ~ u p r m m g  that many of the earls cases involvmg crmmal lnsanliy ware for 

treaian h s  attempts on the hvis af monsriha or hlgh pohfrral f~gures These CBBW engm. 
dered the ereateat mtoilif~ and were the mmt completely recorded eases For B more tom. 
pletedlseusaionafthean~rpsubifft s i rN  WaLer.iuprn no- 80,at 183-93 

"o&eId at186-87, F Wharton& M Stllla,supru note48 st536n 82 
"*SCar s n d P  sf547 
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[tlhe question is whether the prisoner was laboring under that 
species of insanity which satisfies you that he was qmte una- 
ware of the nature, character, and consequences of the act he 
wae committing, or, in other words, whether he WBS under the 
influence of a diseased mind, and was really unconscious at  the 
time he was committing the act, that it was a crime."' 

In hin attempt a t  further elucidation. Lord Denman alno charged the jury 
to determine whether Oxford "was insane a t  the time when the act was 
done,-whether the evidence pven proves B disease of the mind, aa of a 
person qu te  incapable of distingumhmg right from wrong " I" 

Lord Denman's charge contained an element of general knowledge of 
the physical character of the act devoid of any moral connotation, He 
also seemed to require B specific knowledge of the particular act as in 
O,ffo%i's Case. He used the "right and wrong" test as a mere illustration 
and not as a conclusive test. Nevertheless, all of h a  specific comments 
still revolved around the general question of whether the defendant 
lacked criminal intent due to  his insanity. I t  is obvious that thia message 
was conveyed to the jury and they must have based their acquittal on the 
simple question of whether or not Oxford wae insane. Their common 
sense would have told them that Oxford probably knew the difference 
between right and wrong and that It was a crime to shoot a t  the Queen. 
They merely found Oxford to have ''a disease of the mind." Consequent. 
ly, i t  would have been better far Lard Denman to limit his charge to the 
f h t  general statement and avoid the confusion brought about by the at. 
tempt a t  refinement 

The final case to be considered and the most significant in the entire 
medical jurisprudence of cnminal insanity 18 that of Daniel McNaugh. 
tm"O McNavghton waa the illegitimate son of a Glasgow woodturner 
who wa8 rebuffed by hs father in favor of his legitimate siblings. He 
grew up with a gloomy and unsociable disposition and left home after 
being given a journeyman role rather than a partnership by his father. 
He set up 8hOp on his own and t w k  on a roommate, who at  his trial told 
how McNaughton would pace in the middle of the night vttenng i n m  
herent statements. About this time he began to complain of being per-. 
cuted by the police and sometimes by the Church of Rome and also of 
paina in hia head His pleas for protection to his father, the Sheriff.Sub 

'.?Id 
" ' I d  '."Among the mtangibles that  probably helped Oxford be acquitted were his youth, t h i  

fact that the Queen was not ravnded or kdled, and an ~ t t e m p t  by the ludge rn wold the 
typeof maesrnage of justice as occurred m B o d r r S  Caar 

''I 10 Clark & Fm 200 118431 This thesis has opted for rha  pell ling of "McNsughlon' 
hailed upon B facavnili of h a  signature See Diamond On the Speflmp a/ Dvnirf 
M:~~~hl~n~.~~m.,ZjOhloSr L J 84(19641 
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stitute and the Lord Provost went unheeded He moved to France but 
the believed persecution fallowed him and he returned to Glasgow. His 
delusions took a political turn and he began to believe that the Tones 
were persecuting him for boting against them in an election The Sher. 
iff-Substitute, to whom McNaughton began complaining again, told 
McNaughton's father that he w ~ s  insane, but nothing was done abaut It. 

In the summer of 1842. McKaughton moved to London. His persecu. 
tory animosity began to focus on Sir Robert Peel, the Prime Minister. 
who was not only a Tory but also the creator of the police force. On Janu. 
ary 20, 1843, he shot and killed Mr Edward Drummand, Peel's private 
secretary, mistaking him for Peel McNaughtan was apprehended before 
he could fire B second shot and was taken to  Bow Street where he made 
the statement: 

The Tories in my native city have compelled me to do this. They 
fallow and persecute me wherever I go, and have entirely de. 
stroyed my peace of mind. They followed me to France, into 
Scotland and all over England, in fact they follow me wherever 
I go. . They have accused me of crimes of which I am not 
guilty; in fact they wish to murder me It can be proved by ew. 
dence. That is all I have to say 

McNaughton was tried an March 3, 1843, before Chief Justice Tindal 
and Judges Williams and Coleridge. The Solicitor-General, Sir William 
WebbFallett, stressed the normal functions that McNaughtan had per. 
formed, such as conducting his own business and studying philosophy 
and anatomy. He also called some witneesea, such as McNaughton's Lon. 
don landlady. who, while recognizing that McNaughtan was sullen and 
reserved, did not believe him to be unsettled. However, the Soliator. 
General did not call any medical experts, even though two doctors far 
the Crown conducted a joint examination of McKaughton with two doc- 
tom for the defendant. He relied upon the legal authority of Hale's par- 
tial insanity as no defense to criminal responsibility and dismissed Ers. 
kine's delusion test in Hadfield's Case as bemg incorrect He stated that 
the only correct test was whether MciYaughton could d i a t inpsh  right 
from wrong and to  be aware of the consequences of his act 

McNaughton had the very able counsel, Alexander Cockburn. QC. to 
represent him. The evidence far the defense was much more impressive 
than that of the Crown. Cockburn called McNaughton's father and 
fnends, the Sheriff, and the Lord Provost to testify about McNaughton's 
delusions of persecution and eccentric conduct He also called four medi- 
cal witnesses. the two who had examined McNaughton, Dr. E.T. Monro 
of Bethlem and Sir Alexander Marison, and two doctors who had ody 

'l Sir N JVValkor,rupra note80 a t 9 1  
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observed McNaughton during the coluie of the triai, Dr. Forbes Wins. 
law and Dr. Philips 

The medical evidence WBS in substance this: That persons of 
athenvise unsound mmd might he affected by marbid delu. 
sions; that the priaoner was in that condition; that a person 50 

labouring under a morbid delusion, might have a moral percep. 
tion of right and wrong, hut that in the case of the prisoner i t  
was a delusion which carried him away beyond the power of his 
own control, and left him no such perception; and that he was 
not capabie of exercising any control over acts which had con. 
nexion with his deluaon; that It WBS of the nature of the dis. 
ease with which the pnmner was affected, to go on gradualiy 
until it had reached a climax, when it burst forth with irre- 
sistible intensity, that a man might go on for years quietly, 
though at the same time under the influence, but would all a t  
once break out in the most extravagent and violent parox. 
ysms."* 

Cockburn relied heavily upan Erskme's deluaion argument to convince 
the jury that partial insanity could exist m such a manner as to deprive 
the defendant of all power of self-control and thus the ability to distin- 
guish right from w r ~ n g . ~ "  

Chief Justice Tindal did not believe that the case was one for canvic. 
tion and practically withdrew the case from the jury. Hie charge was 
simple and brief 

The question to be determined is, whether a t  the time the act m 
question was committed, the prisoner had or had not the use of 
his understanding, so a6 to know that he was domg a wrong or 
wicked act. If the jurors should be of the opinion that the pris. 
oner was not sensihie at the time he committed it, that he wae 
violating the laws bath of God and man, then he would be enti. 
tled to a verdict in his favour: but if, on the contrary. they 
were of opinion that when he committed the act he was in a 
sound state of mmd, then their verdict must be against him."' 

The Chief Justice offered to recapitulate the medical evidence but felt i t  
was unnecessary as it had only come from one side. The jury indicated 
that they had enough ta reach a verdict and without hesitation an- 
nounced a special verdict, "not guilty, an the ground of msanity." l's 

J Beale. Cases m Crvninal Law 201-02 (18961 
Sees i\'alker,rvpmnote80 atY0-95 
S Glueck,svgranate82,st163 

" l i d  Saevlsoll  ~alker,svpranore80,arY5 
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McNaughton became a patient a t  Bethlem Hospital and later a t  Broad. 
more, where he died of tuberculosis 

The controversy over his acquittal, however, did not pass away. The 
prestige of the victun and the shock and outrage of the public resulted 
in an extraordinary debate m the House of Lords."' The Lord Chancel. 
lor, Lord Lyndhurst, attempted to reassure the House that the law of In. 
sanity was '"clear, distinct, defined," but if the House wished to legislate 
on the matter or if they were just in doubt as to the law, they could sum- 
mon the fifteen judges of England before them to render an opinion. Al- 
though i t  was a prwedure of doubtful validity, the judges appeared three 
months later to give the answers to the five questions asked of them."' 
The first and fourth questions refer to almost the same situation and 
were answered as followa 

Question I. What is the law respecting alleged crimes corn. 
mitted by persons afflicted with m a n e  deluaan, in respect of 
one or more particular subjects or persons: as. for instance. 
where at  the time of the commission of the alleged crime, the 
accused knew he was acting contrary to law. but did the act 
complained of with a view, under the influence of insane delu- 
sion, of redressing or revenging some supposed grievance or m. 
jury, or of producing some supposed public benefit? 

Answer I Assuming that your Lordahip8' inquiries are con- 
fined to those persons who labour under such partial delusions 
only, and .we not in other respecta insane, we are of opinion 
that, notwithstanding the party accused did the act complained 
of with a view, under the influence of inmne delusion, of 
redressing or revenging eome supposed grievance or injury. or 
of producing some public benefit, he is nevertheless punishable 
according to the nature of the cdme committed, if he h e w  a t  
the time of committing such crime that he was acting contrary 

'*'A lead article I" The Tmie (London) Mar 6.  1843 at  1. noted that m spLte of lm ad. 
mirstion for the Bntishivdiciel i~stern 

capturerhe tenarof thedebairacan befaundlnS Glueck;8upi &a8?,.a;164-66n l . . . .  
' ' I Fourteen of the fdken  Judges lamed m m e  set of aneuerr The remammgpdge,  Mr 

Juatrce M a d e  had grave doubts ahour the pmpr!efy of the prmedure He siso uould haie 
Liked to hsve had argument on the I S S Y ~ S  and fnnslly thought the ~ n s w e r 6  mlghtembarrass 
the ludicid process if crted as aufharify Q ~ P  they clearly *ere not precedent Aeummsry 
of hisreseruanona andsnrwera can befoundmN Walker supm na ta80 ,a t98  
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to law; by which expression we understand your Lordships to 
mean the law of the land. 

Question IV. If a person under an insane delusion 8s to exist. 
ing fact, commits an offense in consequence thereof. is he 
thereby excused? 

Answer IV The amwer must of course depend on the nature 
of the delusion: but, mahng the same assumption as we did be 
fore, namely, that he labours under such partial delusion only, 
and is not in other respects insane. we think he must be consid. 
ered in the same situation as to responsibility a8 if the facts 
with respect to which the delusion exists were real. For exam- 
ple if under the influence of his delusion he supposes another 
man to be in the act of attempting to take away his life, and he 
kills that man, ae he euppmes in self.defence, he would be ex. 
empt from punishment. If his delusion was that the deceased 
had inflicted a serious injury on his character and fortune, snd 
he killed him in revenge for such support injury, he would be li- 
able to punishment. 

The second and third questions were considered together by the judges: 

Question 11. What are the proper questions to be submitted 
to the jury, when a person alleged to be afflicted with i m a m  
delusion respecting one or more particular subject, or persons, 
is charged with the commission of a crime (murder, for exam. 
ple), and insanity ie set up as a defence? 

Question 111. In what terms ought the question to be ieft to 
the jury, 88 to the priaaner's atate of mind a t  the time when the 
act was committed? 

Answers I1 and 11. As these two questiane appear to us to be 
more conveniently answered together, we have to submit our 
opinion to be that the jury ought to be told in all cases that 
every man is to be presumed to be sane, and to poeaess a suffi. 
cient degree of reason to be responaible for his crimes. until the 
contrary be proved to their aetisfaction, and that, to eatabhsh a 
defence on the ground of insanity, i t  must be clearly proved 
that, a t  the time of committing the act, the party accused was 
labouring under such a defect of reawn, from dieease of the 
mind, as not to knaw the nature and quality of the act he WBB 
doing, or if he did know it that he did not knaw he was doing 
what was wrong. The mode of putting the latter part of the 
question to the jury on these occasions has generaliy been. 
whether the accused at the time of doing the act knew the dif. 
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ference between right and wrong: which mode, though rarely, 
if ever, leading to any mistake with the jury, is not, a8 we eon. 
ceive, so accurate when put generally and in the abstract, as 
when put with reference to the party's knowledge of right and 
wrong in respect to the very act with which he is charged. If the 
question were to be put as to the knowledge of the accused sole. 
1y and exclusively with reference to the law of the land, i t  
might tend to  confound the p r y  by inducing them to believe 
that an actual knowledge of the law of the land was essential in 
order to lead tc a conviction; whereas the law is administered 
an the principle that every one must be taken conclusively to 
know It. without proof that he does h o w  it. If the accused was 
C O ~ S C L O U S  that the act was one which he ought not to do, and if 
that act was at  the same time contra2y to the law of the land, he 
is punishable, and the usual course therefore has been to leave 
the question to the jury whether the accused had a sufficient 
degree of m a m n  to know he was domg an act that was 
wrong: and this course we think is correct. accompanied wth 
such observations and explanations as the circumstances of 
each case may require. 

The fifth question concerned the use of medical testimony, such as Wins. 
low's and Phillip's, where the psychiatrists had only observed the de- 
fendant a t  trial l~ 

Stripped of redundancy, the four questions as a whole simply desved 
to learn the English law regarding delusional iunatm who commit 
crimes. The answers to queatians one and four basically sb t ed ,  if the de. 
fendant's insanity LS delusionai, then he will be acquitted only if the 
delusion, if tme,  would have legaily justified his act The requirement 

he -is acting conlrar) io  la^, or  whether he W B C  labourrng vnderany and what 
delvsron at  t h e m e ?  

Anarar V In miner  thereto. *e atlfe fo YOYT Lordshiis that ve thmk the 
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far a connection between the delusion and the act wss similar to Hod. 
,fields Case. Excusing the defendant from responsibility only if the cir. 
cumstances of his delusion, if tme, would have excused him was s m l a r  
to Oiford's Case. The principal defect in these answer8 w a ~  that they 
equated insanity with a mietake of fact defense. To paraphrase the an. 
wers  in mistake of fact hnguage, i t  would approximately be that: an 
insane person who acts under a delusional mistake of fact, which if tme 
would be lawful. will not be guilty. This focused on too n a r r ~ w  a basis 
and overlooked the real CNX of the problem, the insane reasoning capec. 
ity. The solution w e  thus psychologically unsound and legally question. 
able.L'D 

The combined answer to the second and third questione 1s really the 
heart of the McNaiighton Rule. In addition to the statements on the pre. 
sumption of sanity and the burden of persuasion, the answer has three 
basic points concerning the proper test far insanity: knowledge of the 
nature and quahty of the act, knowledge that the act was against the 
h w ,  and the ability to distinguish between right and wrong. McNaugh. 
ton's "right and wrong test haa been extravagantly and caustically c r i b  
cued ''I because "right and wrong" are ethical and moral concepts which 
are mutable. Criminal responsibility should not be dependent upon such 
indecisive standards. It also overvalued intellection while ignoring the 
emotions and the unconscious. Such a dismemberment of an indivisible 
mental process does not even remotely conform to present psychiatlic 
conceptions. The last of the important enticisma, and the most frequent 
ly voiced, is thatMcNaaghton's Rule accounts far "only disorders of the 
cognitive or intellectual phase af the mind, and makes no allowance for 
disorders charactenred by deficiency or destmction of volition." The 
concepts of "integrated personality" and '"unity of mind  are very p o p  
ular principles of modern psychology They include three interrelated 
spheres: cognition which deals with the capacity to know or discern. 
volition which considers will, intention, purpose, motive, and desire, and 
affect which invalves feelings, emotions, and moods. While the pathe 
logical mterrelationshp of these three spheres is complex, logic would 
eeem to indicate that a defect in one sphere should have correlative ef. 
fect on the other spheres. However, since all dimensions of the mind do 
not deteriorate uniformly in relation to each other, a gross defect in one 

" S e e s  Gluaek,iupranote82 s t l i 0 - I 7 8  
'Iz Far B ealleeiian of rritiesl appraisals of.llcSoughton'8 Rule. see H Wehafen. ~ u p m  

n a t e 1 3 8 . a f 6 5 n 3 6  
"'Id.  at67  

See, I g Durham \ United Smares. 214 F Zd 862.871-72 (D C Ca 1964) "The lei. 
ence of psychiatry now recognnes that a man 18 an intepated perionahti and that resson, 
whxh 18 only one element m that personalrty id not the eole determinant of hia conduct. 
The nght-rrang test. which consider$ knowledge or reason alone. is therefore an made- 
q u ~ e  p d e  tomentnlrebponsibihtyforcrlminalbehauior" 
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sphere may be accompanied by only a negligible defect in another 
sphere. This would seem to be a valid medical objection to relying on 
only a cognitive test since that may be the sphere with the neghgible de- 
fect and allow a gross vohtional or affective defect to go unaccounted.'sa 

However, McNaughton was intended to provide a legal definition of 
criminal responsibility and not a medical definition of insanity To the 
extent that MeNovghton did not take into account modem psychiatric 
concepts, such as integrated personality, it may be properly criticized 8s 
inadequate psychology. The cribeism. however, should more accurately 
be directed at the primary purpose of McNaughton, to delineate condi. 
tions of mental Irresponsibility that will preclude the application of 
criminal 

McNaughton represents the transition from the historical perspective 
to the modern experience. The entire body of criminal insanity Angle 
American jurisprudence of the last 140 years emanates from McNaugh. 
ton. It demonstrated how the iaw of insanity crystallized out of random 
scraps of the classical cammentatoh opinions, which. in t u n ,  had been 
influenced by fragmentary moral concepts of ancient ciwlizations. It al- 
so combined the conflicting and often confusing opinions of the early 
trial Judges. McNaughton was the product of a general dissatisfaction 
with the inherent inconsiatencies which plagued criminal insanity law. 
It hoped to bring some consistency to the law. It failed in the goal, but it 
did succeed in becoming an authoritative exposition of the law from 
which modern tests can develop end to which they can be compared and 
analyzed. 

111. INSANITY TESTS 
The fate of the antiquarian tests has been varied. The "wild beast" test 

of Brscton and Amoldb Case end the ''count twenty pence" test of F i b  
herbert are of historical interest only The "child of fourteen years" test 
of Hale surfaced briefly in Connecticut in 1813,'" but has been totally 

I*( S ~ e ~ m m d l y  H Fmguette, The Mssnmg oiCrunmallnmnrty 1216-27 (1972) 
'.'See Livemore t Moeh:, R r  Virrves oiMhbghten,  51 Wnn L Rev 789. 8W 

(1987). &e .bo A L i n d m ~  t D Mdnlyre, The Mentally Dissbled and the Law 337 
l l C l E I i  
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abandoned as a teat for criminal insanity. The concept of equating men. 
tal capacity to chronological age still lives in modern intelhgence tests 
and is generally recognized in presumptions that a child under  even 
years of age is conclusively incapable of committing a crime and a child 
between the ages of seven and fourteen are rebuttabiy presumed mapa .  
ble of cammithng a crime The "delusion" concept of Erskine in Had. 
field's Case does not constitute, in itself, a test for cnrninel irresponsi. 
bility. It 18, however, an element that is often discussed as part of the 
"right and w a n e  test or the "irrestible impulse" test.>*' The " g o d  and 
evil" concept of Hawhns and the "right and wrong test of cases from 
Earl Ferrer's Case to Regina u. Oxford have been absorbed into Mc. 
Naughton's Rule. matever the indmduai fate of these antiquanan 
tests. their terminology and fundamental concepts have left an indelible 
imprint an the modern tests. 

McNaughton. ab previously noted. has one foot firmly planted in the 
past, but its other foot is equally placed in the present. It is basically a 
modern test in that i t  is s t i l l  prevalent in either its original form or as 
mdified by the ''irresistible Impulse" teat. The "irresistible impulse" test 
actually predates McNaughton but the references to i t  were overlooked 
or disregarded. Cammentators BB early as Hale w and Hewkins men 
timed "liberty or choice of mil" and "volition" 8s valid considerations in 
insanity inquiries. In Earl Ferrer's Case,'M the first attempted use of an 
'"irresistible impulse" defense occurred. The most prominent early ref. 
erence was inRegina v .  Oxford,lDi where the inetruetion stated that "[ilf 
mme controlling disease was, in truth, the acting power withm him 
which he could not resist, then he will not be responsible." Writers in 
the field of medicai jurisprudence also emphasized the necessity to 
consider volition in msanity teste loa Volition was, as previously noted, 
neglected in McNaughton This is not surprising. since the judges of 
England were responding to specific questions concerning a delusional 
lunsti~:~ When the English courts did finally directly confront "irre 
sistible impulse" in 1863, it w ~ s  expressly rejected as "a most dangerous 
doctrine.'" lo' 
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"Irresistible Impulse" as an accepted test far criminal insanity is of 
American ongin. The test broadly provided excuses from criminal re. 
sponsibility for those who. even if they knew what they were doing and 
that it was wrong, had a mental disease or defect which prevented them 
from controlline their conduct Two earl" Ohm case8 in 1834 and 1843 
are the earliest American case8 that relied upon meastible impulse. In 
State o. Thompson,"' Judge Wright charged the jury that 

if his mmd was such that he retained the power of dacriminat. 
mg, or to  leave him conscious he was doing wrong, a statf  of 
mind in which at  the time of the deed he was free to forbear, or 
to do the act, he 1s responsible as a sane 

In the second cam, Clark u. Stote.lY' Judge Birchard asked the jury to  
decide 

[w]m the accused a free agent in formmg the purpose to klll Cy- 
IUS Sells? Was he, a t  the time the act was committed, capable 
of ludgmg whether the act was right or wrong? And did he 
know at  the time that it was an offense against the laws of God 
and man? 

Even though both of these early cases combined "irresistible impulse" 
withMcNaughton, the Ohio Supreme Court subsequently recognized the 
mdiwdual defense of "irresistible impulse " *Io The first case to uae the 
phrase "irresistible impulse" was Commonwealth 0. Rogers 'I' in 1844, 
where Judge Shaw instructed the jury to determine if the defendant had 
B diseased or unsound mind in sufficient degree to overwhelm the rea. 
son, conscience and judgment and whether the defendant "acted from an 
irresistible and uncontrollable impulse: If so, then the act was not the 
act of B voluntary agent, but the involuntary act of the body without the 
concurrence of B mind directing it " 111 However, the remainder of Judge 
Shaw's charge was so inconsistent and contradictory that h value as a 
clear adoption of irresistible impulse as an independent test 1s a t  least 
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questionable.lls Far the next forty years, various courts began to accept 
irresistible impulse first cautiously."' but later without hesitancy 

The leading c m  which specifically adapted "irresistible impulse" was 
Parsons u. State:" in which Judge Somerville stated that '"there must be 
two constituent elements of legal responsibility in the commission of 
every crime, and no N I ~  can be just and reasonable which fails ta recog 
nize either of them: (1) capacity of intellectual discrimination; and ( 2 )  
freedom of will." *>'The test which he laid dawn wa8: 

1. Was the defendant a t  the time of the commission of the al- 
leged crime. as a matter of fact, afflicted with a disease of the 
mind, so as to be either Idiotic, or otherwise mane? 

2 .  If such be the case, did he know right from wrong as applied 
to the particular act in question? If he did not have such knowl. 
edge. he is not leaally responsible if the two following condi- 
tions concur: 

(1) If, by reason of the duress of such mental disease, he had 
so far lost the power to choose between the nght and wrong, 
and to avoid doing the act in question. a8 that his free agencv 
was at the time destroyed. 

(2) And if, at the same time, the alleged crime wa8 80 can. 
nected with such mental disease, in the relation of cause and ef. 
fed,  as to have been the product of it solely.z" 

The last point, which requires the irresietible impulse to be the sole 
cwee of the act, has generally not been followed.zhs 

Proponents of irresistible impulse have made it clear that the concept 
does not include the uncantrollabie passion or fury of a sane man (emo. 
tional inaanity), a persistent criminal nature, or moral Insanity, such as a 
morbid propensty to commit crime.lSD The "wresistible impulse" test has 
been justly critxized 88 requiring the criminal act to "have been sudden. 
ly and impulsively committed after a sharp internal conflict" and to 

, 
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give "no recognition to  mental illness characterized by brooding and re. 
flection."'12 As one commentary aptly noted, the language normally 
used is capacity for self.control or free choice without any requirement 
for sudden, unplanned action.la8 Also, as previously noted, since courts 
do not require an absolute inability to  resist, the criticism that the test is 
too restrictive due to a total inability requirement LB unfounded. Other 
criticisms of the "irresietible impulse" test, such 8s a farlure to further 
the deterrent purpose of criminal law, the difficulty of proof, and the 
calamitous effect an public safety, are common to all insanity tests but 
ape more directly attributable to the inherent nature of the subject of in. 
sanity itself.*" 

The neat Amencan test. or perhaps, more accurately, lack of B test, 
was the New Hampshire rule, which rejected all tests The concept was 
first judicially recognized in a dissenting opinion by Judge Doe in 1866 
in Bardman  u. a case involving testamentaly capacity 
rather than criminal responsibility. Judge Doe concluded that insanity 
was a question of fact to be determined by the jury upon evidence and 
not a question of law. This view was accepted by the New Hampshire 
court a8 B rule for criminal insanity three years later in State u. Pike:*# 
where the court affirmed without diecussion an instruction that "all 
symptoms and d l  tests of mental disease were purely matters of fact to 
be determined by the jury."'*' The New Hampshire rule is based upon 
the fundamental principles of men8 rea. If the defendant had the requi. 
site mental intent. he would be held criminally liable but if his state of 
mind factually precluded it, he would not be held responsible."' The ma. 
jority opinion of Rke  became the unanimous opinion of the court two 
years 1atermState u. J~nes,'~' where Judge Ladd noted that "the real ul- 
timate question to be determined seems to be, whether, a t  the time of 
the act, he had the mental capacity to entertain a cnminal intent- 
whether, in point of fact, he did entertain such intent." The instrue 
tmn which WBB found to properly link insanity factually to mens rea was 
that "if the defendant killed his wife m B manner that would be enminal 
and unlawful if the defendant were sane, the verdict should be 'not guil. 
ty by reason of insanity,' If  the killing was the offspring or product of 
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mental disease in the defendant '' IS9 It was the exclusive province of the 
jury to factually determine this. Judge Ladd noted the utter failure of all 
attemptaatauniversaltestfor insanityandstated that 

the reason of the failure, as I think, 18, that it wa8 an attempt to 
lay down as law that which, from its very nature, is essentially 
matter of fact. It is a question of fact whether m y  umversal 
test exists. and it is also a queation of fact what the test is, I f  
any there be.'a* 

The New Hampshire rule has received same support from English and 
American commentators,18' but not from m y  other courts *" The criti. 
cisms of the New Hampshire rule, however, have been difficult tc refute. 
While the existence of insanity may be a factual issue, the question of re. 
aponsibility is a legal question. The judiciary cannot abdicate ita oblige 
tion to give guidance to the jury on thir critical issue. The question 
should not be left to the medical experts '" and an unguided jury be. 

::: !$ at 388 

"'See, s g , J Bishop. C imna l  Law 268-69 (9th ed 19231.2 J Stephen. Hlsvlry of the 
Cr~ina lLa~ofEngl snd97118831 .S1~0k0H Wehafen supm note 138 at 115-16(dla. 
C Y B S L O ~  af support for Neu Hsmpshlre type approach by Brrtnh hladlca-Psycholaglca1 As- 
rvrialionln 1923and byaBnt~~hRoyslComm~s~~ononCap~rnlPun~shmentm1953) 

" ' L o  I B , 1 S Clevmger, M d c d  Jurisprudence of I n 8 m t y  19 (1896). F Vharton, A 
I h t m m C - i b w S  45(lothed.rev. 1696) 

"'Seeid 1 3 6 a t  119 I t ~ a m t s r e a t m g  thafth~onlycourrtoe~rerheFewHampshvervle 
with ~ p p r a v a l .  although they did nal apaciflcslly adopt ~ f .  was hlonfans See, e g ,State Y 

Nsrieh 92 Mont 17,s P 417 11932) Sfate v Keevl 29 Mom 508 75 P 362 l1904P Sf& 
v.Prrl , '23Mont 358,59 P 169 Cl8iYi S ~ ~ a k a N o ~ e , i n a a n ~ l v A s ~ D o / ~ n r r l n T h ~ ~ n m i -  
~ I h w  o i M o n t a ~ .  1 Monf L. Rev 69 (19401 Mantans his  recentl) gone to the"menr 
reaasppraachaf whlchfheNew Hampshveruleu.aaaprecurrsr,~nfmafparlViDl 

*" Professor Vhsnan adroitly dismisses the argument that inisnlfy IS B quemm far ex. 
pem and not far the courts hv starin. 

iudielal authority the a t e l  can c m s n t m e ,  md iZ)  that  erperfb do n i t  form-such 
so authority. 1%) because thew sense, 81 B body. cannot be obrnmad b) m y  process 
known fo our courts. tb) became there 18 no mdeoendent court of exnerti whtrh 

mum of Iustlee, by prior study 121 The re&&% 0: 
that t h e e  declaim can form the baais of future dechahans Each declalan afandr 
by ~tseli. not controlled by those uhlch preceded I t  and not cantrolhng those 
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cause the results could be too arbitrarv and meonsistent. The difficultv 
in defining criminal responsibility with complete scientific preciaion 
does not justify not defining It a t  all 

The next significant venture into the responsibility test controversy 
was the "product" rule of Durhom u. United States,"' which IS usually 
referred to as the Durham rule. Prior toDurhom, the District of Colum. 
bia had relied upon the McNaughton test since 1886,Z'y as modified by 
the irresistible impulse test in 1929.1" By 1964, the Court of Appeals for 
the District of Columbia Circuit had come to believe that this modified 
McNoughton test did not accurately reflect modern psychiatric ~ o n c e p t ~  
and thus promulgated the following mle that the '"accused ie not crimi. 
naUy responsible if his unlawful act was theproduct of mental disease or 
mental The court hoped that this broader test would be flexi- 
ble enough to encompass medical advances as they occurred and to give 
expert psychiatric witnesses greater leeway to testify ~n medically rele. 
"ant terms For these reasona, many commentators applauded the de& 
s i ~ n . ' ' ~  Although it did distinguish dmease from defect;" the decision 
had Some problematical omisaans .ab It did not define elther "produd'or 
"mental disease or defect." This led to considerable criticism of Dur- 
ham."' The Durham rule was also criticized because "product'' may re- 
quire a "but-far" causation requirement, that is, the accused would not 
have done the act but for the mental disease or defect. This was an an. 
swer which rarely could be given with any degree of certainty. I t  also 

uhxh  succeed 13) Them IS DO "suprm~'jury by rhm the declalonn of 'mferlar 
iurie~can becorrected bysisttemafned 

I d  ai180 
The 

. . ... 
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would place an almost impossible burden on the government to prove 
the total lack of causation beyond a reasonable doubt. Due to many of 
these deficiencies, the Durham rule was never adopted by any appellate 
c0urt.l" 

In three critical areas, however, the Court of Appeals for the District 
of Columbia later refined the Durham rule to remove the inherent ambi. 
guities. In Carter u. United States,"' the court defined "product:" in 
McDonald u, United States,"' i t  defined "mental disease or defect;" and 
in Washington u. United it sharply restricted experttestimony 
which relied upon medical labels or conclusoly terms. In Carter, the 
court found the trial judge's instmction of "product" in terms of "the 
consequence, or growth. natural result or substantive end of a mental a b  
normality" to be inadequate and inaccurate.'" The court defined 
'"product" as a "but.for" cau6a1 connection?'> This was, however, the pre. 
cise concept which had previously been criticized a8 an unanswerable 
question and 8x1 insurmountable burden. The Carter definition still 
seemed to allow '"any" effective causation to relieve the accused of re. 
sponslbility "* without regard to haw substantial the causal connection 
was m s  

' " I d  Thecourtatatadthat 

committed ' 
'"Scr Blocket I Unmd Stater, 288 F 2d 863. 862 ( D  C Ctr 19611 (Burger. J , eon. 

Apart from all other obiectianb the pdduet aspect of Durham 18 B fauac) m 
this assuming areuendo Ulst B crmmsl s i t  a n  be the 'product' of B 'mental dls- 
esse' that fail  should not per se P X C Y Q ~  the ddendsnf ~t should exevlpsle only If 
the condatm descrhed a8 a'mental daeare' affected h m  IO suhstanf~ally that he 
could not appreciate the nstnre of the dlegal act or could h e  condvot 

c"rn"g) 
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The "but.for" definition of "product" was exasperated by nomenclature 
disputes among psychiatric The McDonald case recognized 
that medical clinical "mental disease or defect" is not necessarily s y n o m  
mous with the definition of "mental disease or defect" and that the jury 
needs to make the determination of criminal responsibility"' Sa that 
the jury did not have to rely upon the ad hoe definitiona of expert wit. 
nesses, the court defined "mental disease or defect" aa including '"any ab 
normal condition of the mind which substantially affects mental or em* 
tional processes and Substantially impairs beharior controls." 'uThe ad. 
dition of behavioral consequences into the equation greatly ameliorated 
the overbroad causal connection defect of the "but.far" test. In mmy re 
spects, this modifled Durham rule was not significantly different from 
the American Law InstituteiModel Penal Code test which focuses on 
"substantial capacity.'' ss7 

In Washington, the court was aha concerned abaut the potential for 
expert domination of the jury's function to determine criminal responai. 
bility. When experts were allowed to testify in conclusory terms con. 
ceming productivity, they went beyond their role of determining "the 
medical.clinica1 concept of illness" and encroached upon the jury's role to 
decide "the legal and moral question of culpability.""' Psychiatric ex. 
pert witnesses were therefore prohibited "from testifying whether the 
alleged offense was the product of mental illness, since this is part of the 
uitimate issue to be decided by the jwy" However, a8 the conclusory 
testimony prohibition of Washington proved difficult to enforce and 
abuses continued, the court's dissatisfaction with the Durham rule be- 
came apparent. In Umted States v. Bmwner.lM the court en banc re 
jeeted the Durham rule and adopted as the core of its new teat the 
proposal of the American Law Institute, the "substantial capacity" test. 
The Brawner court jettisoned Durham for the aame reasons that Dur. 
ham had discardedMuVaughton, that is, expert domination and rigid ju. 
dimal interpretation which rerulted in an inflexible test. The Bmminer 
court, in adapting the American Law Institute proposal, also retained its 
McDonald definition of "mental disease or defect" and the expert wit. 
ness inst ructm of Washington, and expanded the scope of expert testi- 

*'. Indicative af the dispute nab Blocker \ United States, 288 F 2d 853 ID.C C s  1961) 
where experts difiered O W  whether I socmpsthie perionshty dlsturbsnce wan B menhl 
diseaseor defect 

jl'312 F 2 d a t 8 5 1  
;;;Id 

"'390 F 2 d a t 4 6 2  
at465 

" 0 1 7 1 F 2 d 9 6 9 1 D C  Cir 1972) 

Sir diicuismn of rhie test note8 262-94 and acvompanying tirtinfm 
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mony to include specific mental conditions other than disease or 111- 

In 1955, the Amencan Law Institute's Model Penal Code project pro- 
posed a new insemty defense test, known generally as the A.L.I. test. 
The advisory committee had recommended the adoption of the Durham 
rule. However, since the judicial gloss of Corter/MeDonoid/Wash~ngtan 
had not clarified Durhom a t  that point, the Institute inatead offered 
their own test. It is basically a refurbished McNaugkfonlirresistible im- 
pulse rule, which 1s as follows: 

Section 4.01 MentalDisease or Defect 
Excluding Responsibility 

(1) A person is not responsible for crimmal conduct if at the 
t m e  of such conduct BB a result of mental disease or defect he 
lacks substantial capacity either to appreciate the cnmmality 
[wrongfulness] of his conduct or to  conform his conduct to the 
requirements of law. 
(2) As used in this Article, the terms "mental disease or defect" 
do not include an abnormality manifested only by repeated 
criminal or anti-social 

The abave test is the official 1962 version and It differs from the 1985 
Tentative Draft No. 4 by the insertion of the bracketed ward "wrongful. 
nesa." This was a modification by outside groups between 1955 and 1962 
which the Institute did not Additionally, the language "as 
used in this Article" was inserted to clarify that the Institute was deal- 
ing with legal not medical terminology."' Tentative Draft No. 4 also can- 
tained two alternate formulations of paragraph (1) which were deleted in 
the 1962 Proposed Official Draft?'' 

" 'See Comment. Knifed States Y Brarner The Dufriif o i  Columbu Abnndons the 

"1ModelPenalCd~5 4 01(PropaiedOfficialDrafr. 1962) 
"'Id a t  66. "The Erst chanie W B ~  deaisned to indimto that  the Institute dma nor dlaao- 

Durhoml~ionilyT~sf,ZbAla L Rev 342.358-62(1973) 

prove the mdificatlan of t h e h r m u l a t l o ~  by B number of groups that  have eonaldered ;t, 
including thcGavemor's Comm~fe.onthelnnanltpDefansemNeu YorkSrate" 

"'Id  "The second modification WBB designed to aiaid the msundersrandmg. which has 
0ecmon~Uy arisen that the Code seeks m legslato coneernmg medical fermmolog). rather 
thanmerelytor~aolv~aepeeificbetof I~ga lp rob lamsd~a l t r l t hmfh l s  Artlcle" 

"'ModelPenalCda6 4 Ol(TentafweDraftKa 4.19%) 
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In proposing the new rule, the Institute noted that its difficult prab 
lem was "to discriminate between the cases where a pumtivecorrec- 
tmnal disposihon is appropriate and those m which a medical.custcdia1 
disposition is the only kind that the law should allow."'* The Institute 
recognized the validity of the baaicMcNaiighlon principle that cognition 
must be an element of responsibility, and that "[albsent these mimmal 
elements of rationahty, condemnation and punishment are obviously 
both unjust and futile " *"Not only does lack of cognition render the per- 
son incapable of reasoning, but it also renders the potential offender 
nondeterrable. The Institute also recognized the basic rationale of ''me 
smtible impulse" that volition and the capacity for eelfmntral must be 
taken into account.%" The Institute, however. specifically rejected hmib 
m g  irresistible impulse to "sudden. spontaneous acts as distinguished 
from insane propulamns that are accompanied by brooding or reflee. 
tmn ( I  *a* 

The Institute rejected both McNoughton's requirement that the im. 
pairment of the cognitive capacity be complete and the irresistible im. 
pulse c~. i tenon of a complete impairment of capacity for iielf.cantrol. The 
Institute's standard was lack of '"substantial capacity" rather than total 
lack of capacity.z" The Institute intentionally imputed no specific meas 
"re of degree to the term "substantial" as to "identify the degree of Im. 
pairment with precision IS, of course. impossible both verbally and 
lawally." '" I t  did note, however, that "if capacity is greatly Impaired, 
that presumably should be sufficient" *;" In addition to the relection of 
the Durham rule,lii the Institute also rejected the majority proposal of 
the Royal Commnsm on Capital Punishment that it should be left " t o  
the jury to determine whether a t  the time of the act the accused was suf- 
fering from disease of the mmd (or mental defxiency) to such a degree 
that he ought not to  be held responsible '' *'* The Institute did not believe 

A i u b s f a n r d  rnqlarlf) 01 the Institute'i Councrl approwd a t  the proposed p m g r s p h  (1) 
xhlle a mmonr) and the Repartor preferred alternative la1 and another mrnority preferred 
slternatwe 10) Bath m ~ n a n f ~ e a .  howeier did not dmpprave ai the proposed paragraph 111 
\ladelPenalCade§ 4 01 Commenfary 15617 1 ITentstweDraffNa 1.1958) 

rn ilodelPenalCode.9 4 01 Commentary 1561TsntanreDraltNa 4 ,  1958) 
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that such a test adequately focused on the consequences of the disease or 
defect. Finally, paragraph ( 2 )  of the A.L.I. test wag deagned to exclude 
the "psychopathic personality" from the concept of mental disease or de. 
feet as a person with this disability differs from a normal person oniy 
quantitatively not qualitatively."J 

The A.L.I. test, like every test that preceded it, has drawn mixed re. 
views. It has been criticized for not defining "mental disease or defecc 
any better than did Durhom.s" However. the latter refinement by Mc- 
Donald has. to the extent that jurisdictions which have adopted the 
A.L.1 test use it, ameliorated this criticmm. Indeed, one commentator 
believed that "mental disease" should remain '"undefined, at learn so long 
as I t  is modified by B Statement of minimal conditions far being held to 
account under a system of criminal IBW." #,' The A.L.I. test has also been 
criticized for the word "result" which meme to retain the most objec- 
tionable aspects of the word "product" from D ~ r h a r n . ~ "  This has not, 
however, proven to be an accurate critimsm."' While most critics will 
agree that a "substantial capactty" test is an improvement over the 
totality requirements of MeNaughton and irresistible impuise, some 
critics have objected to the lack of definitions oven to the term "sub 
stantial." 8ao These critics felt that the lack of an absoiute meaning will 
encourage differences among experts and JU~OIS.~" This criticism has 
overlooked the intent of the Institute to recognize varying degrees of 
mental disease without creating an inflexible deristion or incapacity 
standard tomeasure it. 

The A L.I. test uses the word '"appreciate" rather than Mc.Vaoghton's 
"know." The latter focused on cognitive or intellectual awareness, while 
the former expands that to include the emotional and affective B S ~ ~ C ~ S  

of the mind. The me of the word "confom" avoids the implication often 
attributed M irresistible impulse that only a loss of volitional capacity 
through a sudden, spontaneous act would suffice.*" A final considera. 
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tion in paragraph (1) of the A.L.I. test is whether to use '"criminality" or 
'"wrongfulnesn." The former focuses on "legally" wrong while the latter 
has a greater Emus and includes "morally" wrong. W l e  courts have 
adopted either alternative. only "wrongfulness" would seem to include 
the person who committed an act knowing it to be criminal, but because 
of an insane deiusion that the act was morally justdied.''8 Other courts 
actually rqect "wrongfulness" in favor of "criminality" to avoid the  
moral connotation of the former It was feared that someone could be ex. 
cluded If his personal moral code was not vialated.l" Wrongfulness is a 
better term if it d u d e s  illegality and generally accepted moral come 
tations and IS not restricted to a personal moral code.i" 

Paragraph (2) of the A.L I. test has engendered greater criticism than 
paragraph (1). The intent of the former was ta exclude the psychopathic 
personality. It has been obleeted to because i t  is doubtful that psyche 
paths constitute a valid psychiatric clsssifieation'" and, in m y  event. 
they may be as nondeterrable as any other insane person.2" It appears 
that the drafters intended to preclude the recidivist, whose actions were 
only quantitatively not qualitatively greater than the normal person, 
from the definition of mentally 111. Thus, a psychopath who displayed 
other Symptoms of mental illness m addition to his recidivism could still 
be declared mentally ill. A psychiatrist in any event "is unlikely to base 
his diagnosis of the criminal psychopath solely upon this criminal or 
antisoma1 conduct.'' To the extent that the mere recidivist 1s excluded, 
the paragraph is useful. 

The A.L.I. test IS a flexible test which has attempted to resolve the d e  
fects inherent in Mdaughton, irresistible impulse and Durham. While 
the test had only one bui1t.h variation, "wrongfulness" or "criminality," 
courte adopting the test have not hesitated to add them own variations. 
Most circuit court8 of appeal have adopted the test without mcdifica 
tion.18* Same courts of appeal have eliminated the cognitive element be 

"'See e g Bade Y Unaed Stater 426 F 2d 64 19th Ca 19701, Blake" United States 
407F2d90815thCir 19691 
"' United States \ Frederick 3 M J 230 237-38  IC M A 1977). the Fourth C~r ru i i  slso 

use3 'criminality ' L a .  I g , United State8 I Taylor 437 F 2d 371 (4th Cs. 19711, Umhd 
State3 \ Butler. 409 F 2d 1261 (4th C n  19691. United Stares Y Chandler. 393 F Pd 920 
l4thCir 19681 

/ ' I  See W e h i e n .  Coparu) to  Apprecmtr "Wrongfulneis'' or "Crimr~lity" Under the 
A L I-ModelPennl Code Teat a / . n ~ n r ~ l R ~ ~ ~ ~ n s L b i l ~ ~ , ,  58 J CIM L , CrimrnalogyB Po. 
IiceSci 2?<196?1 

"'See J Blggi,rupmnor~3,st160 
" ' S i s ~ ~ ~ B o f e n , T h i D ~ h n i f i o n  of.Wentalilfnear 21 O h l a s t  L J 1,7119601. 
*n ,A 
I" S i r  .Annot 56 A L R Fed 326 329-332 for B listing ai  such cams ~n the aecond, 

fourth fifth. seventh. eighth and tenth ~ i r e u m  The fnsr circuit has not had a recent c a s  
and The d e w n t h  circuit w11 prababl) canmder the f l f th  ilrcult's precedenteontrolhng 
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c u a e  they felt that it emphasized that element of intellect too much.ls0 
Other courts have used only paragraph (l), deleting paragraph (2) in 
favor of an unrestricted categoly of "mental disease or defect.""L The 
Circuit Court of Appeals for the District of Columbia Circuit has en- 
grafted itsMcDonald definition of "mental disease or defect" # *  and the 
Ninth Circuit has added a defimtion of "wrongfulness."2ss On balance, 
the A.L.I. test, having had the benefit of aseessing the experience of all 
prior tests. is the most adequate test currently in use.l" 

AU of the tests analyzed had a common desire to create B unified and 
realistic basic doctrine for assessing the criminal responsibility of the 
mentally disabled. They attempted to be broad enough to encompass all 
of the mentally ill who merited exculpation from criminal responsibility, 
yet restrictive enough not to include those with sufficient mental eapaci- 
ty to merit the condemnation of criminal responsibility. This was B fine 
distinction and most tests have been criticized for coming down on both 
sides of the line. They have been criticized for vagueness, too narrow a 
focua, and dealing in terms irrelevant to medicine. The basic unfulfilled 
goal of all these teste IS to describe a meaningful relationship between 
mental illness and the act charged in a form readily comprehensible and 
readily applicable by the average juryman to determine criminal re. 
sponsibility. 

IV. AMERICAN MILITARY INSANITY DEFENSE 
A. HISTORICAL DEVELOPMENT 

It  18 extremely difficult to  accurately portray the status of the insanity 
defenE in American mditsry courts-martial prior to 1921. Except for 
aome scanty information in the Manual for Courts.Martia1, United 
States Army, 1917, there was no Manual guidance to determine either 

'Id a t  332 Umted States v C u r n n i ,  290 F 2d 711 13d Cir 19611, IS the leading case 
United Stare. v Brswner 471,869 ID C C r  19721, sllovr the defendant to ieqvesf that 
the c o p t i o n  phrase be amitfed to avoid jury canfviion I f  the parti~ular matter IS not m 

bw Cl,C"un 
"'Id ~ 1 3 3 6 - 3 7  forahmngaf N i n t h c i r c u i t c a w  

The conapt  of dlmm~shedcapacify or dimmmshedrespanslbilr~ ~ I D U Q  ersmmafian of 
m y  relevant mental duabllify which affects the elements of the alleged affense It  has gen- 
erally been vawad ae m extentmn of the speclflc meni d o c t r m  w b e h  permits the de. 
fendsnt to Y W  a mental disease or detect. not ammntrng to inianify ivfficient far acquit- 
fal, w negate any 8 p i a l  itere of mrnd or speelfic mtent neeeaeary for the offense It 18 not 
a "text" for insanity ~n the $ m e  manner 8s the teita previaualy discussed but must be eon- 
sideredasanadlvnerwanyprapoaedraiirlan ofthrprelenfprocedures 
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the substantive test or the procedures that were followed. Military 
cnmmal trials had no collective reporter system and the courtmartial 
convening orders which were published contained such parsimonious 
language that they are not very illuminating. The commentators, of 
which there were few, made little mention of a military insanity de. 
feme, although It is clear that one did exist. Nevertheless, with the in. 
sight of commentators, it appears that the military insamty defense 
went through the same spaems of vacillation as did the insanity defense 
Ill general. 

American mihtary law was largely derived from the rules of discipline 
which prevailed in the British Army at  the outbreak of the American 
Revolution. The Massachusetts Articles of War of April 1175, which 
were adopted as the American Articles of War of 1115 on June 30, 
1115 Is* and then replaced on September 20, 1776 as the Articles of War 
af 1176,a0' were based upon the British Articles of War of 1766 and the 
Mutiny Act.sn In order to substantively interpret American military 
law, military tribunals resorted freely to English authors on English 
military law?sn However, due to different forms of government and mill. 
tary 6ybtem8, many important issues of American military law were not 
adequateiy answered by resort to the English precedent. Military 
tribunals were often unsure what principles were applicable, whet prece. 
dential decisions had been rendered in similar cases, and what the ra. 
tionale for those decisions might have been. In order to  meet this chal. 
lenge, American commentators on mil i taq law began to emerge 

Among the earliest of these commentators was Isaac Maltby in 
1813,"' who described B courtmartial as "a legally organized body, to in. 
vestigate. deliberate, decide, adjudge, and award sentence, concerning 
offenses committed against military law." Maltby noted that the law 
which governed the proceedings, deliberations, judgment and sentence 
w a ~  "the bwa of land IOL which were comprised of the common law mill. 
tary and the statute law military. The latter wa8 embodied m eonpee  
sional enactments and regulations but the "common law" was 

"'1 JaurnaiafCong 90117761 
jsS Id at  436-82 
"Sea 1 Wmthrap, Millhtlry L a ~ a n d P r e e e d e n ~ I Z d p d  1920) 
Is% J OBnen. A Trealrse on American Military Lau 1 (Phdadeiphia 1846) The mort 

commonli referred tc avtharr were S Adye, a Treatlse on Caunw-Msrnai (8th ed London 
1810) H Bland. A Treatise on Military Discipline 15th ed  D u b h  1778). J Mcilrfhur, 
Principles and Practice of Naval and Military Courm.Martia1 (4th ed London 18131 E 
Samuil. The Law Mihtary (Landon 18161. A Tyler An Eassy on Mdrtsrg Law IDublln 
18001 

jSs I Malrby A Treatise on Caurw-Martialand Mdnary LawlBastan 18131 

'* Id (emphasis inongmai! 
Id BL 1 
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derived from precedent and immemorial usage, which are part- 
ly military and partly ciwl. 

Military common law 18 such as 1s peculiar to military courts; 
and we may instance the manner of detailing and organizing 
the court. 

That which may be considered as derived from the common 
law, in the usual acceptation of the term 18 such as IS estab 
lished by precedents and decisions in a w l  courts; and we may 
instance the law as to the admission of testimony in courts. 
martial. They are governed in this respect by the proceedings of 
the civil courts. and which are considered of such binding force, 
that a departure from the accustomed rules would render the 
members liable in a court of law.ao' 

It is not surprising that, in its formative years, the American mihtary 
criminal justice system would rely upon civilian crlmmal law precedent. 
Since most of the criminal trials occurred in state jurisdictions where a 
variety of decisions on the aame subject wa8 probable, military law must 
have relied upon the most generally accepted principles The standing 
Army of the United States was small and one may surmise that the num. 
ber of C B S ~ S  involvmg the insanity defense were few Maltby did not 
mention insanity as a specific defense although it IS probable that it WBB. 

He &d, however, discuss insanity as it related to competency of wit. 

Those persons are excluded as incompetent witnesses who have 
no sufficient intellects. Such are ideots, insane persons, and in- 
fants who have not sufficient discernment to understand the 
nature of an oath. 
'All persons who sre examined as witnesses must be fully pos. 
sessed of their understanding, that is, such an understanding as 
enables them to retam in memory the events of which they 
have been witnesses, and gives them a knowledge of right and 
wrong. Ideots, and lunatics, while under the influence of their 
malady, not possessing this share of understanding, me of so 
early an age as to be incapable of m y  sense of truth '' 
[Peake's Evidence, p. 1291 

nesses: 

, -*Id  The Isit  comment regardmg the C L V ~  h a b i n ?  of e n w t  members 18 quae ~ n c a n g ~ u -  
ous to our present perception of the independenr ludicid function of court members Hou- 
O W  ~n the early history of American mhtari-  la*, B defendant could brmg B sun duectlg 
against individual COW members for damage8 if the punmhmenr Inf ic ted or  the p r a r d  
mgd of the court %ere dlegal Among the "~llegal prweedmgr'' were excluding competent 
wdnesses, trying someone not amenable t o  ~ 0 u r f 6 - m s m d  or allawmg ~mproper p e r m s  to 
a c t  86 members The ~ o u ~ f - m a r t d  ab a body could a l m  h a w  Its proeeedmga reilewad b i  a 
c ~ , , , l ~ a u ~ t o r b e h v b i e c t  t o a u n t o f  prohibition Id sf 149-60 
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'Ideots and children of tender age are excluded from pving 
tesnmany, on account of defect of understanding; but as the 
opening and growth of the understanding is very various in dif. 
ferent individuals, the law has fixed no determined age for 
their admasibility as witnesses A child of nine years of age has 
been allowed to give evidence; but the credit to be given to  such 
testimony must always rest with the court and jury. Mere 
weakness of intellect does not render a witness incompetent, 
though It may discredit hiaewdence . .'[Tyler, p. 292].9Ds 

By analogy many of these concepts must have been applied to an inaani. 
ty defense Insufficient intellect and defects of understanding appeared 
to be the focus of an insanity determination. There wz8 ale0 an element 
of "knowledge of right and wrong" which reflected the influence of Haw. 
kins '"good and ewli. and the "right and wrong" test of Earl Ferrer's Case 
and Bellinghnm's Case."4 Other concepts which me included are "partial 
insanity" and "lunacy 'I The statement also rejected the notion that 
competency can be tied to any chronaloocal age and at  leaat indirectly 
rejects Hal& "child of fourteen years" analysis. If the '"knowledge of 
right and wrong" was the test in the military in Maltby's t m e ,  which is 
uncertain. it would have come from the English commentators and cases 
as there were no comparable American commentators or cases on paint 
m 1813. 

The next American commentator to inquire into substantive military 
lew,dna was Lieutenant John OBrien, United States Army, in 1846. His 
treatise was the firrt camprehenave analysis of American mihtary 
criminal law. OBrien discussed the incompetency of witnems for a 
"want of understanding" in a manner very similar to Meltby.8m How- 
ever, OBnen also discussed the specific defense of insanity: 

When inmnity is rehed an far the defence, the fallowing IS the 
true principle on which it should be considered. To m o u n t  to a 
complete bar of punishment, elther a t  the time of committing 
the offence, or of the trial, the insamty must have been of such 
a kind, as entirely to deprive the prisoner of the use of reawn, 
as applied t o  the act m question, and the knowledge that he was 
domg wrong in committing it. If, though somewhat deranged. 
he is yet able to distinguish right from wrong. m his own ease. 
and to know that he was doing wrong in the act which he corn. 

' " S S P I  noresl28. 141-42 161-63 andaccompanying textaupm 
ThareranahoakonpraedureandformshyMa~orG~n~ralAlexandrrMacomhmtha 

~nterarn r h m h  does not addresa substanfive militsis la* ~n any detail A Macomb The 
Pr se fm of Courr;. Ilart ial lKm Y m k  18411 
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mitted, he is liable to the full punishment of h a  criminal 
aets.'O' 
. . .  
The onus of proving the defence of insanity, or, in the case of 
lunacy, of showing that the offence was committed when the 
prisaner wa8 in a state of lunacy, lies upon the prisoner, and for 
the purpose of proving It, the opinion of a person possessing 
medical skills, is admissible. When the prisoner is acquitted on 
that ground, it must be 80 specially stated.'O' 

The substantive test clearly reflected the McNaughion case which had 
teen decided three years earlier. The Emus wa8 on the "use of re880n'' to 
"distinguish right from wrong" and the "knowledge" of wrong, not m 
general, but in relation to his specific c m e  The test maintained the same 
element of "lunacy" as did the early English commentators and cases. 
O'Brien gave additional elucidation to the statu8 of the insanity defense 
that was basically described by Maltby. OBrien added insanity at the 
time of tnal as a bar to punishment, which shouid have been treated a8 a 
separate issue of capacity rather than responsibility a t  the time of the of. 
fense. He also placed the burden of proof on the defendant, but without 
specifying the degree of proof necessary to carry that burden. He further 
recognized the admissibility of medical expert witnesses and that a find. 
ing of not guilty by reason of insanity is a special verdict. 

The concepts and terminology of the English commentators and cases 
had an obvious impact on the substantive test for insanity that was used 
in American military courtsmania1 at the beginning of the Civil War. 
De Hart, in his 1862 commentary,'Ys stated that 

[almong the decided and indiiputable pleas of excuse, 1s that of 
insanity, which, of course, by rendering the unfortunate person 
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Irresponsible. remits all punishment But if the lunatic has in. 
tervala of reason, sufficient to permit him to distinguish the 
moral bearing of his actions, and such powers of intellect a8 to 
enable him to restram his pasaans, by which he was excited to 
crime, he must be held to answer for his behavior during such 
intervals 'IQ 

The "decided and mdisputable" Status of the defense obviously indicates 
that the defense had been recognized for 8ome time m the militaly prior 
to 1862 The description of the defense 86 B "plea of excuse" may have 
been noncommital language or it may have been precisely used to convey 
the nation that the defense was in the nature of confession and 
avotdance This latter use would seem to be borne out by the "remittmg 
of all punishment." Such a rationale would have excluded the insane de. 
fendant from criminal liability because of his insanity without any spe. 
cific consideration of the effect on mens rea The reference to "lunatics" 
and lucid intervals displays the influence of Cake,%" and Hale,"'and the 
early Engliah cases which adhered to then theories. The ability to"dis. 
tinguish the moral bearings" and the "powers of intellect" reflect the 
eogmtwe a n a l y s ~  of Mdhughton's  "right and wrong" test and the 
knowledge of "moraP' wrong from the "good and evil" test of Hawkins 
and Earl Fewer's Case."'s Also, the power to "restrain his passions" 1s 
reminiscent of the Solicitor.General's argument in Earl Ferrer's Case 
that the defendant has a competent m e  of his reason "sufficient to have 
restrained those passions"I" De Hart's collage of concepts seems ta 
indicate that the American military imanity defense wa8 going through 
the Same post-Mcnhughton growing pams as the Insanity defense in the 
civilian cammunay. It was plagued with the Same imprecise terminology 
and redundant phraseology. 

rendered a 
slightly clearer picture of what the substantive te8t wa8 when he stated 
that 

[albsolute msanity, like total Idiocy,  excuse^ from the guilt, and 
of course from the puniahment of B crime committed during 
this incapacity, but if the lunatic has lucid intervals, and reason 
sufficient to discern nght  from wrong, he must be held to an- 
swer for uhat  he does in these Intervals. So far the law 1s clear 
and explicit, buc difficultm arise in the case of alleged crimes 

Another commentator, Benet, in his 1863 
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committed by persons afflicted with insane delusions in respect 
to one or more particular subjects or persons but not insane in 
other respects.%" 

This test obviously reflected the prevalent civilian concepts as well as 
the same conflicts. I t  requires that the insanity be "absolute", just 88  

Hale in his cammentanes a ' 1  and cases such as Earl Ferrerb Case did. 
The concept of lucid intervals was derived from Cake and Hale and early 
judicial acceptance of their The difficulty with insane de- 
lusions is directly attributable to the controversy in English law started 
by Erskine in Hadfield's Case.J1D The gravamen of Benet's test was, as in 
OBrien's treatise and De Hart's commentary, the McNoughton's '"right 
and wrong" test. 

The court-martial eonvemng orders of the Civd War era offer no in- 
sight into whether the test expounded by OBrien, De Hart, and Benet 
wa8 either understood or even used by the court. It is clear, however. 
that at least the concept of "lucid interval" wa8 u tdmd.  In 1868, a Pri- 
vate Andrew Overstreet was charged with quitting his guard, wrongful. 
ly disposing of government property and desertion and after 

[tlhe charges and spemfmtmns against the prisoner were read 
to  him, and upon bemg called upon to plead, his conduct, and 
replies to the question8 asked him, were of such a character 
to  indicate that he was at  the time insane. 

The Court examined a number of witnesses who had known 
the prisoner for several years, and me satisfied that the prison. 
er has from childhood been subject to periodical insanity: that 
the offenses with which he E now charged were commnted dur- 
ing one of these periods of Incapacity, and that the prisoner is 
now insane. 

Further proceedings were therefore discontinued .QS1 

This was a classr rendinon of a person who apparently had periods of in. 
sanity and penads of lucidity. Since the offense occurred during a period 
of insanity, he w w  not held responsible. In addition, according to 
OBrien's theory, Overstreet could have escaped liability since he wa8 in. 
sane also at  the time of trial There is difficulty m determining upon 
what basis many of the accused of this era were acouitted 88 the court- 
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martial orders use general terms such as ''insane," '*' "not in the exercise 
of sound discretion," or "while labaring under a temporary fit of in. 
samty." S X  

There was no special plea for "not guilty by reason of insanity." The 
only pleas were guilty or not guilty "but [guilty pleas] must be made sim. 
ply and unqualified, as nothing exculpatory can a t  this time be received. 
No speclo1 justification can be offered as a plea, as such would be an an- 
ticipation of the defence." Yet a t  least one accused pled "Mental Lube. 
cility." The plea was conflrmed and the soldier discharged.'*' One man. 
ner in which the findings were aften stated was to find the accused 
guilty "but attach no criminality thereto." This was B confusing finding 
and was used also in other than insanity  case^.^^' In one case, Private 
Samuel A.  Haney was charged with theft, disobedience of orders, and 
neglect of duty. The findings were not guilty of theft, "guilty but attach. 
ing no criminality thereto'' of disobedience and "guilty with exceptions, 
but attaching no criminality theretol'af neglect of duty. The action ap- 
proved the acquittal of theft and stated as to the other two charges that 

[tlhe findings to the specifications of the second charge, ai. 
though in a form often adopted, are not regarded as consistent 

. . . ... . . . .  
#m$ authorit) "ab there 1; abundant evidence to i a w  that the a& were committed whilst 
the pnbmer w88 inbsne he 1111 be held ~n eonfinernenr till he can be lent ro the insane 

i i n s t e a d r ~ n t r o a n a s ~ l u m  
's G 0 49. Dep'f of Surqvohanna (1864) Private Rodger8 Coleman was charged with 
rauared a a ~ a d t  with intent t o  11111, he dmlined to plead and court praeeded as I f  a naf 

\V DeHart. supra nore 309, a i  134-35 
G 0 22. H Q , Dep'r of Cahfornia 118661 

" 'See.  e il . C C M 0 69 H 0. Dea't of Miibauri 118691 Cornoral Frank Dixon was 

tp but  srtaeh no crimmahfy thereto' agit W B ~  not forbhdden bt post orders. One can only 
surmise Khy such a findins would be entered I t  may have been because the members felt 
that theaecvsedwereaetlnermproperli buffarfutovsly iverenof~lolatlnyapo.rorder 
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A better way of expressing the conclusions af the cour t  would 
have been that "the court finds the facts as set forth, but at. 
taches no criminality thereto " 

The noted military law commentator, Colonel William Winthrop, 
stated that usage had given sanction to the "guilty without attaching 
criminality" finding and it "is principally resorted to  where the accused 
18 found to have committed the acts or done the things alleged in the 
specification. but without the guilty intent or knowledge essential to 
constitute the military offense charged . . [but] this finding, however, 
is not one to be encouraged. I t  is virtually a form of acquittal I' Win. 
throp noted that this form of finding was sametimes used in cases where 
the defendant was insane but that I t  would % more legally accurate, as 
well as more military and more just to the accused, to  express and record 
the finding simply as 'Not Guilty.' " Winthrop further stated that 

[wlhere indeed the evidence quite clearly shows that the BC. 

cued  was insane at  the time of the offense, whether or not the 
insanity is specially pleaded as a defence, there can of course 
properly be no conviction and therefore no sentence. Where the 
fact is shown in evidence, or developed upon the trial, that the 
accused has become insane since the commission of the offense, 
here also the court will most properly neither find nor sen. 
tence. but will communicate officially to the convening author. 
ity the testimony or circumstances and its action thereon. and 
adjourn to await orders In some instances of this class the 
court had added a recommendation that the accused be dis. 
charged from the service, transcending however in 80 doing its 
strict function."' 

If an accused is convicted and it is later determined that he was in. 
m e  or became m a n e  after trial," the convening authority should 

.". 11""" 

"'Id  at393. 
0 0. 1, DIV of Pacific I16721 The prmeeadingi. findings and sentence were approved 

but the enforcement of the sentence w m  suspended until B medical exsmination WBI made 
lnfothpaecus~sm~ntalcandibon, G 0 62.H Q FiratMilitaryDistriet(1867) Themem- 
k*i reammended that the ~ x ~ e u t m n  of the ienbnce be suspended untll a medical board 
could e x m l n e  the aeeuaed, an they were'bf the opinion (from common repart regardmg h a  
B.tiDnfOTB~metim.paaf)thaf heiiofvnsovndmind"Th~resultaafrhpboardlueie"that 
he was of unsound mlnd-that 11, of unsovndjudgmonr--exprPePPd by the common term of 
'cracked.bramed; without active insanity or  mania" The finding and sentence were BP 
proved and the ~entence remit-d 

"I 0.0 40, Dap't of Vvglnia (1866) As the acevsed %,as declared insane after trial, hm 
untrnee WBI/ not carned into execution and he WBB insbad " r e l e a d  from ~ m p m o m m t  
and eommrlted to the e u s M y  of his family--to be by them confined aa an insane person 
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disapprove the sentence if the insamty existed a t  the time of the of. 
or to approve and remit the sentence if the insamty developed 

after the commission of the offense."' 
By the end of the nineteenth century, the military insanity test re. 

flected the 88me considerations as those found in the federal courts. A 
strict McNaughton test was probably applied until, in 1895, the United 
States Supreme Court decided Dauis u. Umted States and modified 
McNnughton m federal cases by addmg irreairable impulse to the test. 
The Court approved an instruction which stated that 

[tlhe term insanity as used in this defense, means such a per. 
verted and deranged condition of the mental and moral f a d  
ties as to render a person unconscious at  the time of the nature 
of the act he is committing; or where, though consciau~ of the 
nature of the act and able to distinguish between right and 
wrong, and know that the act 1s wrong, yet his will, by which I 
mean the governing power of his mind, has been, otherwise 
then voluntary, so completely destroyed that his actions are not 
subject to it but are beyond his control.'8' 

The Court also quoted with approval from Commonwealth c Rogers 
that an element of crime is that 

B person must have intelligence and capacity enough to have a 
criminal intent and purpose; and d hia reason and mental 
powers are either so deficient that he has no will, or if, through 
the overwhelming violence of mental disease, his intellectual 
power 1s for the time obliterated, he is not a responsible moral 
agent, and is not punishable for criminal acts 

While the Court did not expressly state that it would be reversible error 
not to include irresistible impulae in a test for Insanity, the intent of the 
Court was sufficiently abvmus that, for federal courts, such a test would 
be required. The "irresistible impulse" language was generally added 
onto the Mehhughton rest by asking whether the defendant "could ad. 

G 0 81. H Q Middle Dept (18651 "Although II appears from the repart of a Bosrd of 
Medml Offncers, appointed to  exsmme him, there 16 no present indication af an aberarian 
of mind, yet ~n l i e *  of the fact that he -88 discharged the service of the U S 88 a 9 0 1  
dler on Surgean's Cerhflcato for mrsn~t), the aenrenre LI remitted and the pmoner wdl be 
released 

SseW ~ m t h r a p , r u . ~ m n o f a Z Y i s r 4 j 4  

16OUS 46908951 
d at476-77 ThPPameinprructianwaiappravedmDaiisi CniiedStaws. 1 6 6 U S  

temav UmfedSLaiei I86US 113119011,and Yafhesonv UmtedStaks ,  
2 2 7 U S  54011912) 

'"48Msrr 500118441 
160US af185(quafmgCammanuealrhv Ragerr,48!daar 500 af601) 
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here to  the right," that 18. he had the volitional capacity. Far the mill. 
tary, Bngadmr General George B. Davis, The Judge Advocate General. 
United States A m y ,  in his treatise, summed up the military test for in. 
sanity a t  the turn of the century: 

I t  has been Been that the test of responstbility for crime lies in 
the capacity or power of the person to commit the act; and the 
inquiry ia whether the accused was capable of having and did 
have a cnmmal intent and the capacity to distinguish between 
right and wrong in reference to the particular act charged. The 
test of responsibility where insanity IS asserted is a8 to the CB. 

pacity of the accused to distinguish between right and wrong 
with respect to the act, and the absence of delusions respecting 
the mme. If the accused knew what he was doing and that the 
act was forbidden by law, and had power of mind enough to be 
conscious of what he was doing, he was responsible; in other 
words, had the accused the power to distinguish right from 
wrong. and the power to adhere to the right and avoid the 
wrong? If so, he is responsible for the consequences of his set."' 

Colonel Winthrop. in his classic treatise, also noted the McA'aughton 
test as modified by irresistible impulse was the military However, 
both Davis and Winthrop either overlooked a significant aspect of Dauis 
V .  Unrtrd States, which placed the burden of proof an the government to 
prove samty beyond a reasonable doubt or else the military system did 
not adopt that aspect of Dauis until later The Court inDous held that, 
in the absence of any proof of insanity, the government's burden of proof 
is met by the presumption of sanity. If, however, some proof 1s adduced, 
then, If the whole evidence, including that supplied by the presumption 
of samty, does not exclude beyond B reasonable doubt the hypothesis of 
msamty, the accused 18 entitled to an acquittal The Court did place 
the burden of production, but not the burden of persuasion, on the 
accused. Nevertheless, Davis in his treatise acknowledged the presump- 
tion of criminal capacity, but further stated that "the burden of proving 
the existence of such B want of capacity as will eewe to  deprive the u t  of 
all cnmmaiity, or dimmsh it m character or degree rests upon the 
accueed." "' Wmthrop. while stating that "the burden of maintaming in. 
sanity as a defence in a criminal case rests of course upon the 
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accused," inconsistently noted that "[ilf enough, however, is shown on 
the part of the accused, to induce-upon the whole evidence-a reason- 
able doubt of his sanity, he ~8 entitled to an acquittal." The confusion 
in Winthrop's statement w m  the use of the word "maintaining." If it 
meant "producing evidence," i t  would be consistent with Dams; if it 
meant "proving," it would be contrary to Davis. Winthrop probably in- 
tended the latter meaning since he did not cite Daus as support, but in 
the same paragraph cites Guiteau's Case for general support. Gui. 
teaui  Case preceded Daws by thirteen years and held that "[elvery de. 
fendant is presumed in law [tlo be sane, and the burden of proof is on 
him to prove his insanity a t  the time of the commission of the acts, sub. 
ject only to the benefit of a reasonable doubt."84' The inconsntency of 
Dane, Winthrop, and G d t e a u k  Case is probably directly attributable tc 
the lwse language that is often used when discussing the burden of 
"proof." Often the word "proof," with the connotation of "persuasion,ll u 
used when the intent is only to indicate "production." 

B. MlLITmY TESTS I921 -1 977 
The substantive military test and procedures were greatly clarified 

when the military began producing manuals for courtemartid in 
1921.'~s If a convening authority. prior to referral of charges, had any 
indication of mental defect, derangement, or abnormality on the part of 
an accused, a medical officer would examine the mental condition of the 
accused and 

such examination to concern itself solely with the mental ea. 
pacity and condition of the accused, with a view to learning 
whether he suffers from any mental defect or derangement 
marking him either temporarily or permanently abnormal or 

"'Id at 202 (citationsomittad) 
The Army did have B msnusl m 1817 which did not shed much hghr on the ~eneral 

area but did have B remarltable praedure w h c h  sllawed the accused 01 h a  family ta d e  
msnd B tnsl when B canienmg nuihorlfy accepted the fmdmgs of B m e d d  board and 
withdrew the charges Manual far Caurta-Martlal. United States Army, 1917, para 219 
prowdoithat 
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peculiar from the medical point of view In such medicai exam. 
ination no attempt will be made to define his iegal respansi. 
bility for crime or to  apply any legal teets or defimtians, but the 
examination will be directed solely to ascertam whether in his 
mental condition there is any feature of abnormality which ren. 
ders him not susceptible to ordinary human motives or appre. 
ciations of right or wrong, or to  the normal control of his 
actions, and as to whether he E capable of conducting his de- 
fense mteliigently. The medical examiner should, however, en- 
deavor to  ascertain, and should consider and weigh the 
accused's mental condition at  the time of the act charged.'60 

This requirement attempted, commendabiy, to have the m e d d  officer 
respond in medically relevant terms without regard to iegal tests. It then 
went on, however, t o  describe these terms with "appreciate right or 
wrong" or "control his actions" verbiage, which is, of course, the legal 
terminohm which was to  be avoided The convening authority consid. 
ered this report as well as the advice of his staff judge advocate before 
referring a case to tnal  

At trial, the Insanity defense could be raised under a general plea of 
not guilty "at any time before sentence. without any special plea or other 
formality, either by any member of the court, by the tnal  judge advo. 
m e ,  the defense counsel or other counsel far the accused, or by the 
accused himself." "* A plea of "guilty without criminality" was prohib. 
ited as irregular and contradictory.'" If insanity became an issue at  trial, 
"the burden of proof is upon the prosecution to  establish, to the satmfac- 
tion of the court, the mental condition of the accused, bath at the time of 
the illegal offense and at  the time of tnai. . .'I The members could 
consider the report of a medical board convened under paragraph 16c 
and caii a t  least one member of such board to  testify, but could not con. 
sider the exammation of the accused by the medical officer under para. 
graph 760 unless offered by the accused.gi3 If no medical b a r d  had been 
convened, the court could order one ' le  The manner in which the court 
members decided the LSSW of inmuty was to first ballot on the insanity 

lb"Manual for Caurta.Msrial, Umred States. 1921. para i b l l l  (heremafter cited 81 

' s L l d  atpara 76b 
"'Id atparar 219(al,154lg) 146 
'I' id at  para I5410 "It IP praeticslly equivalent co a plea of 'not guih). ' and the court 

and f m l  iudge adracats should p m e e d  as a i  that plea %ere entered rnlers a plas of gu~lfg 
IS unquahfied the pmeeution mnst prow aU al legsfms that are ~pecrficallv not admltted 
by the accuad"The court rou ld  also proceed under s plea a i  'not guilt)' 11 the sccwed 
faded topleadanarebult~f  insanity I d  atpara 155 

M C M  19211 

" ' I d  atpara 219ibl 
' " I d  stpars 219lbl&icl 
"'Id atpara 2191d) 
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issue and then. if man i ty  was not found, ballot on the general issue of 
guilts" The first question voted upon by the members was "Is the 
accused in proper mental condition at  this time to undergo trial?" If fifty 
percent or more of the members voted "No," a finding that "the accused 
is not in proper mental condition at  this time to undergo triai" was re. 
turned to the convening authority who could dispose of the case in any 
manner except trml.8s' If the accused was sane a t  the time of trial, the 
second question voted upon by the members was: 

Was the accused at  the time of the commmmn of the alleged 
offense so far free from mental defect, mental disease, or men. 
tal derangement a8 to be able, concerning the particular acts 
charged, both (1) to distinguish right from wrong and (2) to ad- 
here t o  theright? &'* 

If fifty percent or more voted "No." the accused was acquitted. If not, 
then the court proceeded to ballot on the general issue of guilt "in the 
same manner as though no such question of mental defect or derange. 
ment had been r a m d  or suggested." si" The procedure thus utilized 1s 

curmu8 since it would permit a conviction, apparently, if fifty.one 
percent voted for sanity. even if this number was not twpthirds ma. 
jority for general conviction purposes. To Illustrate, on a panel of five 
members, two members may believe the accused to be insane. The imtial 
vote on the required questions would be three for "yes" and two for ''no," 
The accused would be found sane by a sixty percent majority M e n  the 
court moved on to  vote on general guilt, if the same two members could 
vote for "not guilty" on the basis of insanity, the sixty percent maionty 
for guilt would be insufficient to convict. If this were possible, there 
would be no reason to only require a simple majority on the first vote If 
the members who voted "no'' on the first ballot were prohibited from 
voting "not guilty" solely because of insanity, then they may very well 
have to vote "guilty" upon someone who they believe to  be insane! Never- 
theless, the Manual for Courts.Martia1. 1921 did at  least clearly State 
the military test as McR'oughton modified by irresistible impulse and 
that the burden of proof was an the government and not, 88 Winthrop 
and Davis had stated, on the defendant 

The Manual for Courts.Martia1, United States, 1928 had a much more 
meager treatment of insanity. It retained the same requirement that the 
report of the medical officer or b a r d  be in "as nontechnical language as 
possible" without malung the mistake of the 1921 Manual to then 

Id sfpara 219(g) 
i d  
Id 
Id I n  determining these question& the court considered not only the medical evldence. 

burallfheeridence I" fhecsie 
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describe it in legal insanity test language.", The same general approach 
of the 1921 Manual was also retained This included the nonreferral of 
cases where the accused is insane or was insane at  the time of the of- 
fense,"* the ability of the court members to request a samty board and to 
examine witneses,lad and the power of the convening authority to 

take appropriate action where it appears from the record or 
otherwise that the accused may have been insane at  the time of 
the commission of the offense, or insane at  the time of his trial, 
regardless of whether any such question was raised at  the trial 
or haw it WBB determined if raised le' 

The "separate consideration" procedure of 1921 Manual, however, was 
not retained. Instead, the procedure was simply stated a8 

[tlhe court may, in its discretion, g ~ v e  priority to evidence on 
such issue and may determine as an interlocutory question 
whether or not the accused was mentally responsible a t  the 
time of the cornmission of the alleged offense. See 78.3 (Reason- 
able doubt). If the court determines that the accused was not 
mentally responsible it will forthwith enter a finding of not 
guilty as to the proper specificanan. Such priority should be 
given where the evidence on the matters set forth m the speci. 
fieation is vaiuminous or expensive to obtain and has little or 
no bearing an the issue of mental responsibility for such mat. 
teT8.", 

Allowing the members to vote an the issue as an interlocutory question 
under a "reasonable doubt'' standard and requiring the Same number of 
votea a8 would be required generally to conwct, provided an expeditious 
means of deciding the iame without any reduction in the accused's right 
to  have his guilt determined with due process This interlocutory proce- 
dure makes reference to paragraph 780, Reasonable Doubt, which pro- 
vides that 

[wlhere a reasonable doubt exists BJ to the mental respansibil. 
ity of an accused for an offense charged. the accused can not le. 
gally be convicted of that offense. A person is not mentally re. 
sponsible for an offense unless he was at  the time no far free 
from mental defect. disease, or derangement a8 to be able can- 
cerning the particular act charged both to distingush right 
from wrong and to adhere to the right?" 
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This military test for insanity waa specifically intended tc reflect the 
United States Supreme Court's rationale in theDams case."1 It was also 
intended to adopt theDavis requirement that the burden of proof is on 
the government to prove beyond a reasonable doubt that the accused had 
the requisite mental responsibility.'aa Thus, the McNaughton test as 
mohfied by irresistible impulse was to be the principal military test 
throughout the Second World War.'ds 

The next major revision of the manual was in 1949 There was no 
change ~n the subatantive law of insanity but it was clarified by specific 
manual language which provided that 

b. Lack o j  mental responsibrlity.--lf a reasonable doubt 
exists as to the mental responsibility of the accused for an 
offense charged, the accused can not legally be convicted of 
that offense A person LS not mentally responsible in B criminal 
sense for an offenae unless he wm, at  the time, so far free from 
mental defect, disease, or derangement 88 to be able concerning 
the particular act charged both to distinguish right from wrong 
and to adhere to the right The phrase "mental defect. disease, 
or derangement" comprehends those irrational states of mind 
which are the result of deterioration, destruction, or malfunc. 
tion of the mental, as distinguished from moral, faculties. Thus 
a mere defect of character, will power, or behavior. as mani. 
fested by one or more offenses or otherwise does not neem 
sarily indicate insanity, even though it may demonstrate B dim. 
inution or impairment in ability tQ  adhere to the right in 
respeettotheactcharged S e e l 8 a .  112 llo 

The presumption of sanity and the requirement that some evidence be 
produced which makes the accused's insanity an essentml issue before 
the government must prove samty remamed the same."' The burden of 
proof remained on the government and the accuied was entitled to an BC. 

quittal If B reasonable doubt remained."' If the matter w a s  decided ad- 
versely to the accused as an interlocutory question, the accused was not 
precluded from offering further evidence and rearguing the ~ s w e  88 part 

MCM. 19491 
x .b ld  a i l l a  See UniredStareri  MISS*, 3 8  R -J C 213.24-26119491 

MCM. 1949 a i  112a 111 Sir United States v Dammguei, 6 B R -J C 197. 204 
119501 
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of the general findings of gmlt or m n o c e n ~ e . ~ ' ~  The evidence could be 
from expert or lay witnesses."' The most significant feature of the 1949 
Manual was the defining of "mental defect, disease. or derangement" 
and the recognition that an impaired or diminished ability to  adhere to  
the right was insufficient to acqut  as the loss ot ability to adhere to the 
right must have been total ',' 

When the manual we.8 revised in 1961 to reflect the passage of the 
Uniform Code of Military Justice,B" no substantive changes in the law of 
insamty were added."' As in the 1949 Manual, the 1951 Manual smply 
added some Chrifging language. The paragraph on '"lack of mental re. 
sponsibihty" was identical ta the 1949 version with the following high. 
lighted additions: 

b. Lock of mental responsibility.-If a reasonable doubt 
exists as to the mental responsibility of the accused for an 
offense charged, the accused cannot legally be convicted of that 
offense (740(3)). A person is not mentally responsible in a crim- 
inal sense for an offense unless he was, at  the time, so far free 
from mental defect, disease, or derangement as to be able con- 
cerning the particular act charged both to distinguish right 
from wrong and to adhere to the right. The phrase '"mental d e  
fect. disease, or derangement" comprehends those irrational 
states of mind which are the result of deterioration, destruc. 
tion. or malfunction of the mental, as ddnguished from 
moral. faculties. To constitute lack of mental responsibility the 
impairment must not only be the result of mental defect, dis. 
ease, or derangement but must also completely deppriue the (IC- 
c u e d  of his a b h t y  to distinguish right f rom wrong 01 to adhere 
to the right as the act chorged. Thus a mere defect of character, 
will power, or behavior, as  manifested by one or more offenses, 
ungouernnble passion, or otherwise, does not necessariiy indi. 
cate insanity, even though it may demonstrate a diminution or 
impaument in ability to adhere to the right in respect to the act 
charged. Similarly, mental disease, as such, does not oluoys 
amount to mental irresponsibility. For eromple, if a person 
commits an assault under psychotic d e l u s m  with a view to re- 
dressing or reuengmg some supposed injury to his reputation, 
he 18 neuertheloss mentally responsible r f  he knew at the time 

w MFM 1 9 1 9 ~ ~ 1  I 9 h  . . . . ., . . . . -. . .. . 
" , I d  st112a SeeUnnedStnBru Gdbert .9B R-J.C 183, 196-97(1950). 
' "MCM.1949ar l lob  SeaUnitedStsteaV Bataan. 116 R.-JC 67 ,8111951l .Uni td  

States Y Gilbert 9 B R -J C at 199. Umfed States Y h m o n d ,  6 B R -J C 161. 174 



MILITARY LAW REVIEW [VOL. 981 

that the act WOB contrary to law, and if he was not acting under 
an irresistible impulse On the other hand, an oeclLsed 1s not re- 
sponsible for a portieukzr homicide Ij, as o result of mental dm. 
ease, he had an insane delusmn that onofherperson wa8 m the 
act of attempting to kill him and he thereupon killed the sup. 
posed attacker under the delusion that It was necessary to kdl 
the deceased topreserue h u  own 

The m h w y  test remained a Mc.Noiighton test, as modified by Irresisti- 
ble impulse test for about another twenty-six years. Attempts to adopt 
the Durham rule were rejected by the United States Court of Military 

The court did not recognize the authority of the President to 
fix the standard for determining sanity m trials by court.martial.laoThe 
test required the total inability to distinguish right from wrong and to 
adhere to the right. The latter requirement was often phrased in terms 
of the "policeman at  the elbow test" which was "if the accused would not 
have committed the act had there been a military or civilian policeman 
present, [he] can not be satd to have acted under an irresistible im. 
pulse." "U Such a test for irresistible impulse was subsequently rqected 
by the court."' The language of the military test from the 1951 Manual 
was adopted almost verbatim in the next manual revwon in 1969,"l 
which reflected the impact of the Military Justice Act of 1968.6" 

C. FREDERICK AND BEYOND 
Until 1977, the military courts had simply interpreted the law of 

msanity 88 it had been promulgated in the various manuals. The role 
changed dramatically in United States u. Frederick,"' wherein the court 
determined that the standard for mental responsibility w m  a matter of 
substantive laa, was outside the scope of the President's rulemaking 
power. and, 8s Congress had not developed a standard, it was for the 
court to do The court noted that in United States v Kunak 8n' and 
United States L. Smbth.J" they had accepted the 1951 Manual test for 
mental responsibihty not because they were required to but "after as. 
semment of competing judicial standards and a reasoned judgment as to 

" % I d  at  para 1206 lemphsrlj added1 

"'Id Bulssr UnrtedStaiesv Fredenek.3MJ 230,236i1977) 
".UniudStafesr S m t h . b C S C M A  at340 l 7 C Y R  at340  
,,' United Statel Y Jensen. 14 U S  C M A  353 ,34  C M R 133 (19641 
1*' Manual for Courts-Martial. United Srates 1969 !Revised edition) Iherwnsfter cited as 

Unsed States 5.. Kunak. 5 L S C M A 346, 17 C >I R 345 119541, United State8 \ 
Smi th .5US C M  A 314. 17C Y R  314!19141 
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it8 continued usefulness in light of modern developments in the field of 
psychiatry,.' "' the court determined it should be binding law."o The 
court further noted that they have, on prior occasions, recognized ad. 
vanced psychiatnc caneepta. such as partial mental responsibility.3sl in 
advance of the manudss '  The court relied upon the rationale of h t e d  
States U. Currens that mental responsibility was "substantive law'' 
and rejected the manual definition of mental responsibility in favor of 
the A.L.I. test.'B' The court believed that "the test is more compatible 
with modern medical science and it tends to lessen the influence of the 
experts on the nonmedical components of mental responsibility." Is' The 
cowt then addressed the two principal vanationS m the A.L.I. test 
which were, first to use "criminality" or "wrongfulness" in paragraph (1) 
and second, to add or delete paragraph (2). As to the first variation, the 
court rejected the Cuiiens rationale that "excluded the phrase 'to appre. 
mate the crimmality of his conduct' from the test because i t  believed it 
overemphasized the cognitive aspect of mental responsibility." lea The 
court believed that the phrase was not mere surplusage and the members 
should be instructed an bath the cognitive and volitional elements of 
mental responsibility le' The court alio noted that m unng the phrase, 
the term "enmmality" wa8 preferable to "wrongfulness." Courts, such as 
the Nmth Cmuit,Ps' had used "wrongfulness" to "exclude cnmmal re. 
sponsibility in those cams where a defendant realms hi8 conduct 1s 
criminal but because of a delusion, believes his action is morally jwtp 
fled." le* The court, in disagreeing with the Ninth Circuit, stated its r e  
tionale as 

[ilf a defendant possesses substantial capacity to both appre- 
ciate the criminality of his conduct and to  eonfarm hir conduct 
to  the law, he should not escape criminal respansibilitybecause 
his personal moral code is not violated. Contrarily, if hi8 del". 
sian is of such a nature that he believes his otherwise criminal 
act is not crimmal, he will not be held responsible 

"' Cnibd Stab9 , Kunak, 5 K S C >I A 346, 17 C M R 346 (18541 see &o United 

""m.doctrm;raslai~rlneorparstedas psragraph I z k .  M C M .  1868 
"'29DF2d751l3dClr 1861) 
' - ' ~ M . J  at238 
'"id 81237 
Is* id 
"'Id 
"' Wade Y UnitedStates. 426 F 2d 6 4 , 7 1  n 8 (9th Cir 1870) 
'"3MJat237 
' - I d  at238 

S tabs  Y Vaughn 23 C S C M A 343.344,48 C M R 747 7480975) 
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The court also disagreed with the Ninth Circuit's rejection of parapsph 
(2) of the A.L.I. test. The court considered paragraph (2) to be"necesaary 
to insure that mental responsibility is a distinct and separate Concept 
from criminal and antisocial conduct.'' The court concurred with the 
Second Circuit's rationale in United States o that 

[tlhere may be instances where recidivists wtll not be criminally 
responsible in each individual case depending upon other evi- 
dence of mental disease augmenting mere recidivism w ~ t h  the 
ultimate determination dependent upon the proper application 
of the standards we have adopted. But, we stress, repeated 
criminality cannot be the sole ground for B finding of mental 
disorder; B contrary holding would reduce to absurdity a test 
deagned to encourage full analysis of all psychiatric data and 
would exculpate those who knowingly and deliberately seek a 
lifeof crime.'o* 

The A.L.I. test, as adopted byFredrick,  was incorporated into the 1969 
Manual as follows: 

General lack of mental responsibility. If a reasonable doubt 
exists as to the mental responsibility of the accused for nn of. 
fense charged, the accused cannot be legally convicted of that 
offense (140(3)). A person is not responsible for criminal con. 
duct if a t  the t m e  of such conduct as a result of mental disease 
or defect the person lacks substantial capacity to appreciate the 
criminality of his or her conduct or to conform h a  or her con. 
duct to the reqmrement6 of the law. As used in thls pnragraph. 
the terms 'mental disease or defect' do not include an abnomal- 
ity manifested only by repeated criminal or otherwise anti. 
social behavior.'O' 

When Fredenek declared that the A.L.I. test would be the new mdb 
tary test to be applied retroactively to all cases pending appeal a8 of the 
date ofFredederiek, one a i  the case8 which was reversed and a rehearing 
authorized was Untied Slates u. Corles-Cre~po.'~' where there was evi. 
dence that the accused's ability to  adhere to  the right wae significantly 
but not totally impaired. On rehearing, the accused was again convicted 
and the case came back to the United States A m y  Court of Military Re 
view for mandatory appeal in United States u. Corlrs-Crespo [II]." The 
case was B claasic perplexing task of sorting out "esoteric medical labels 
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and widely conflicting nosological opinions of expert witnesses " Two 
witnesses classified the appellant's condition a8 residual and iatent 
schizophrenia, a mental disease or defect which precluded the accused 
from either appreciating the criminality of his conduct or conforming 
his conduct to  the requirements of law One witness ciassified appel. 
Iantk condition as a hysterical personality disorder, refused to use the 
'"legal" t e r n  "mental disease or defect." instead labeling it a "mental dis. 
order" which resulted in the accused understanding what he was doing, 
appreciating the wrongfulnes. of h a  act. but being "significantly i m  
paired" from preventing himself from doing it. Two other witnesses 
classified appellant's condition as hysterical personality disorder which 
was not a mental disease or defect and did not significantly impair the 
accused's ability to control his actions.'" 

The court concluded that the crux of the problem WBS that the 
A.L UFredenck atandard. except for excluding criminal and antmcial 
conduct, gave no defmitmn of "mental disease or defect." Since the Umt. 
ed States Court of Military Appeals had not taken the prior invitation of 
the United States Army Court of Military Review m United States o. 
Chapman (Os to  define "mental disease or defect," the court believed that 
Cartes-Crespo I1 presented an "opportunity and responsibility to  formu. 
iate a needed definition." (ID The c o w  used five soums to form a com. 
posite definition of "mental disease or defect." 

First, the court considered that portion of the 1969 Manual definition 
of "mental disease or defec? which was not in conflict with the 
A.L.I.iFredenck test.'L' Specifically, the court retained that portion of 
the test which held that "a character and behavioral disorder was not 
generally regarded as a mental disease or defect that would exonerate an 
accused from criminal responsibility." Second, the court adopted the 
portion of the D u r h m  rule that distinguished mental "disease" from 
"defect" as the farmer was ''a condition which is considered capable of 
either improving or deteriorating" while the latter 1s "a condition which 
is not considered capable of either improving or deteriorating and which 
may be either congenital. or the result of injury, or the residual effect of 
a physical or mental disease " Third, the court approved the language 
of McDonald v Umted States (I4 which defined "mental disease or de. 

' ' ' l d  8 ~ 7 2 1  
' " I d  st720-21. 

anddmPennn$ m part) 
5 M J 901 (A C M R 1977) (Jones. Sr J , concurrmg. Mitchell. J . coneurrvlg I" part 

"*9MJ a t 7 2 2  
"MCM 1969,para 1206 
" - 9 M J  at722 
"'Id at723(eitm%UnitedStstesv Durham 214F 2dat875)  
" '312FZd847(DC Cn 1962) 
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feet" 88 including "any abnormal condition of the mind which substan. 
tially affects mental or emotional processes and substantially impairs 
behavior controls." Fourth. the court looked to United States v .  
Brawmer l'a wherein the Distnct of Columbia Court of Appeals replaced 
theDurham rule with the A.L.I. test but subatmted theMcDonald lan- 
guage for paragraph (2) of the A.L.I. test The court in CortesGespo ZZ 
took the portion of the proposed mstruction in Bmwner which defined 
"behavior controls'' of the McDonald definition as referring "to the proc. 
esse6 and capacity of B person to regulate and control his actions." ( I '  

Emally, the court included paragraph (2) of the A.L.I. test which was 
approved ~n Frederick 

The proposed definition of "mental disease or defect" of CortesCrespo 
zzwas. 

The terms "mental disease or defect'' include any abnormal 
condition af the mind which substantially affects mental or 
emotmnal processes and substantially impairs behavmr can. 
trols and are the result of deterioration, destruction, malfunc. 
tion, or nonexistence of the mental, as distinguished from 
moral faculties. The term "behavior controls" refers to  the proc. 
e m s  and capacity of a person to regulate and control his con- 
duct and his actions. A "mental disease" 1s distinguished from a 
"mental defect"in that the former condition is conadered c a p  
ble of either improving or deteriorating, while a "mental de. 
fect" exists when there LB present a condition not capable of 
either improving or deteriorating and which may be congenital, 
or the result of ~ n p r y ,  or the residual effect of a physical or 
mental disease The terms mental disease or defect do not 
include an abnormality manifested only by repeated crimmal 
or otherwise antisoc~al conduct."' 

The Court believed that t hu  definition would ehmmate some of the 
A L 1.IFredenek uncertainties and "further limit the phrase 'any abnor. 
mal condition of the mmd'contamed in theMcDonald definition to only 
the most ~erious mental disorders that result from one of the debili. 
tating factors listed in the Manual and included herein.'' 

The painstaking and scholarly attempt by the Cartes.CrespoZZcourt tc 
formulate a mare precise definition of "mental disease or defect" to aid 
the court members in applying the A.L.l.lFredenck test was greatly 
nullified by the Court of Military Appeals in United States u Coites. 
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Crrspo lII.'lD The court in essence reiterated the A.L.LfFredenck test as 
it has ongmally been stated and rejected attempts to further define the 
terms of the test. The court held that: 

Turning to the ALI test under Fredenek, we find that we can 
no better define the terms "mental disease or defect" than by 
the use of the terms themselves. In accepting the ALI defini- 
tion, we appreciated the clarity of the phrase "mental disease or 
defect," and now believe that attempts a t  further definition 
will be confusing rather than ciarifying 

Instructions a v e n  to a lay jury regarding the insanity de- 
fense must be clear, concise, and unambiguous. First. they 
should aet forth that the defendant has denied criminal re- 
sponsibility because of a mental diaease o~ defect Second, they 
should reflect that "mental disease or defect" does not 'include 
an abnormality manifested only by repeated cnmmal or other- 
wise antisocial conduct." We also conclude that we can no bet. 
ter define "repeated criminal or otherwise antisocial conduct" 
than by the use of the terms themselves. Third, If the finder of 
fact has a reasonable doubt as to the fact of whether the de- 
fendant was suffering from B mental disease or defect a t  the 
time of the alleged commmsion of the offense. there should 
then be a finding of not guilty by reason of insanity."> 

The court apparently felt that the proposed language of Coites-Crespo II 
wab too complex to ambt  the trier of facts. The current military test 1s 
thus the A.L.l.iFredenck test as enunciated in paragraph 120b of the 
1969 Manual. 

An additional interesting aspect of Cortes-Crespo I l l  has that it be. 
came a vehicle to question the continued vitality of the insanity defense 
itself. At the initial oral argument of Cortes-Crespo III, the court 
expressed concern that the grantedissue which questioned 

WHETHER THE EVIDENCE IS INSUFFICIENT AS A MAT- 
TER OF LAW TO HAVE REBUTTED APPELLANT'S CLAIM 
OF MENTAL IRRESPONSIBILITY 

was unduly generalized 
mental issues as follows: 

The court therefore specified seven supple. 

1. Is recognition of an insanity defense in courts-martial re- 
quired by the Manual for Courts.Martial, Umted States. 1969 
(Revised edition)? 

" ' 1 3 M d  4 2 O l C M A  1982) 
('I Id sf 422 

Id 8t 421 

77 



MILITARY LAW REVIEW [VOL. 991 

2 Is recognition of an insanity defense in courtsmartial re. 
quired by the Uniform Code of M i t a r y  Justice? 
3. Is recognition of an insanity defense m courtsmartial re. 
qmred by the Fifth Amendment or the Eighth Amendment to 
the United States Constitution? 
4 (a) In cornsmartial may court members be required or al- 
lowed to make special findings on the iswe of mental respansi- 
bility? 

(b) If so, what procedural provisions are appropriate for spe. 
mal findings an mental responsibility and would such special 
findings require the consent of all parties? 
5 In light of any problems created by current military practice 
in connection with the insanity defense and in light of the han. 
dling of the insanity defense in other system8 of justice, should 
insanity be viewed merely as a mitigating circumstance, rather 
than a defense to cnmmal liability? 
6. Is there need for further judicial definition af "mental drs. 
ease or defect" for purposes of determining mental respanshil. 
ity? 
7. Did the Army Court of Military Rewew provide an adequate 
definition of "mental diaease or defect" far purposes of deter. 
mining mental responabdity? * X  

After generating considerable interest in the military legal community 
that the court mieht of its own accord abolish or sever& modifv the , .  
insanity defense, the court cautiously refrained from doing anything 
drastic It stated that 

Relying on L'nited States L Fredenck, supra, we hold that 
insanity IS a defense at  courts.martia1 as authorized by the Urn. 
form Code of Military Justice and the Manual for Courts.Mar. 
tial. Umted States, 1969 (Revised edition). Article 6l(b)  and (c), 
UCMJ, 10 U.S.C 5 85Ub) and (e); paras. 120-124. Manual, 
supra; see also Mil. R. Evid. 302; Rostker u Goldberg, 448 U S  
1306.101 S Ct. 1,65 L Ed 2d 1098 (1980). 

We further hold that if insanity IS to  be other than B full 
defense to an alleged offense. the obligation far change lies not 
with this Court but with the Congress of the United States. See 
U S  Const. art I, 5 8, cl. 14.4*+ 

"'Id  
' > < I d  The court further noted m foainafpa that 

1 The l~glslsllve hiator) likewise 8uppom m88nit) 8s B complete defense sf 
c o ~ r l b - m ~ i t i d  See Hearings on H R 2498 Before a Suhammitfse ai the House 
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The court, in a remarkable exercise. questioned whether there IS any- 
thing inherent in ow system of criminal junsprudenee which mandates 
an insanity defense. Having dropped one shoe, It now awaits to see if 
Congress will drop the other 

V. ALTERNATIVES 
A .  BIFURCATED TRIAL 

The first alternative procedure to the present mihtary system which 
thie article will discuss LS the bifurcated trial This is a different bifurca. 
tion than that of gmltiinnocence from punishment Stages which the mdi. 
tary has had for many years and which is now required in capital cases in 
the clvilian community. It is a bifurcation of the insanity issue from all 
other issues in the case. It involvea two separate segments of a angie 
trial before either the mme OP different pries  with the insanity imue be- 
ing tried either in the first or second segment of the trial Such a system 
has been in existence in Cahfarma since 1921 and SIX other state juris. 
dictions have had a form of bifurcatm since then. With the exception of 
Colorado, all of the bifurcation systems try the general m u e  of guilt or 
innocence at the first stage where a presumption of sanity is mebut. 
table. No evidence of legal insanity 18 admisnble at this stage. If the de- 
fendant is "conditianally" found guilty at this first stage, the same or B 

different jury will hear the second Stage where the only issue is insanity 
and all legally relevant ewdence IS admisable 

The traditional justifications for such a system are varied It is be- 
lieved that such a separation presents B clearcut delineation of the 
issues thus preventing jury confusion. The jury need only focus on the 
actual commission of the physical acts in one stage and mental responsi. 
bility in the other. This in turn will promote a truer understanding of the 
issues. It minimizes the confusion which is inherent m joining defenses 
such as alibi and insanity.'*' It prevents evidence relating to insanity 
from contaminating the guilt or innocence determinatm and eliminates 
appeals to the jury's a p p a t h y .  It helps to prevent compromise verdicts. 

Comm>tlee 0x1 Armed Services dlst Can8 , l e t  Sen8 Index and Leglslativo Hw 
miy,UmfurrnCodeof Mditsr) Juifice.p 1080119491 
2 Recent e m s  have f a v i e d  ~f ien rmn  on and sf~mulated renewed m l e ~ e e t  m 
exirting propaisls to change or modify the m m f y  defense See D~parfment af 
Jusuee, AlBrney General8 Task Force on Vialent Crime. F a d  Repport 64 LAW 
gust17.1981I.aeeoiaaS 818.12lCong Rec S2809(Mareh26, 19811 Reuovld 
h o p  that m y  stetu~ory changes which might be fanhcommg would be apeelf. 
ieaUy appneable to the mllifsry I Y ~ ~ L C D  l y a t ~ m  

Evidenceof ~ l ~ a n i f y i s  umaUy o f a  highly prepdicalnature It m w 1 , ~ s a  presen- 
fation of the defendant's entire hfe hmtor?, 9caal  envuonment. and ematma1  
and psychological ex'pnences with ~pecml emphsrs on L s  past anh-smd and 
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This highly emotional evidence may improperly influence the verdict Ln 
two ways. First, B jury impressed by the accused's "illness" may sympa. 
thetically resolve issues in his favor in spite of the factual predicate. 
Second, a jury. impressed by the accused's "dangerousness" may not 
fully respect the accused's right to have the state prove his guilt beyond 
a reasonable doubt and find him "not guilty by reason of insanity" to 8s. 
Sure his commitment when they otherwise would have acquitted him 
A bifurcated procedure can Save time if the accused is either acquitted at  
the first stage or alternatively if the accused waives the first stage and 
only contests the second atage. The latter would be the likely result in 
most cases where insanity 1s the only real issue litigated by the defense. 
Also, although It was probably not originally intended to  provide this 
benefit, it may protect the accused's right against self-merimination 
where he wiahes to testify on the insanity isme but not on the actual 
cornmimion of the act i8sue. Any admissions that the defendant made as 
pari of a compulsory sanity inquiry would not be admisable a t  the first 
stage of tnal. It would alia reduce the number of cautionary instructions 
on the proper use of certain evidence which may be relevant to the insan- 
ity issue but inadmissible against the substantive guilt issue.'z' The state 
lepslatures in enacting bifurcated procedure. were attempting to bal. 
ance society's nght  to judicial economy, lack of redundancy and B fair. 
unemotional hearing on guilt or innocence with the defendant's right to 
a fair hearing on h o  insanity defense.'ln 

The inherent problem with B bifurcated system is the legal and lopcal 
inseparability of guilt and intent. When the system attempts to exclude 
evidence of insanity from that portion of the trial which deals with state 
of mind far intent purposes, it encounters sigmficant due process prob 

erhlnal behavior Thus the evidence necessary for B euceaaaful plea cenda ta be 
fatally preludmal to aU other defense based upon B drfferant and cantmdrctory 
wew af the defendant 

Comment. Due Process ond Bilurcoied 7-1 A Double-Edged S u o d .  66 K T U  L Rev 
327 329-30I1966) 

" ' S e e H o h e ~ v  UnitedStatea,363F2d281,282(DC Cm 1866) 
Ewdence that the defendant has B dangerous mental ~ l l n e s ~  m ~ t e s  the jury to re. 
solvadovbtaconcernlngcammiialonofthesctb, flndvlghlmnotgwltybyrealon 
of msmfy .  instead of acquittmg him. so ea l a  BJ IYT~  h a  confmement in B menfal 
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lems.'** The difficulty IS that the government is entitled to an irrebut. 
table presumption of sanity, and thus intent, a t  the first stage and this 
adversely affects the accused's right to a fair trial."o Whether or not a 
8ystem reeogmzea such a difficulty 1s inextncably tied to the relation be. 
tween a person's mental condition and his criminal responsibility. If one 
feels that an m a n e  person is incapable of having the requisite state of 
mind for criminality, then insanity is completely inseparable from the 
ascertainment of guilt."l If on the other hand one believes that insanity 
is in the nature of confession and avoidance, then there is no ineonsiat- 
ency in determining that the accused fully intended the resulta of his act 
but socbety has decided that he will not be held responsible for his act. In 
the latter situation, the insanity defense does not involve a determina- 
tion of guilt.'8a The most traditional view of insanity i B ,  however, the 
belief that crime involves the act and the intent and that insanity 1s 
incompatible with intent. 

The problem with a bifurcated system is enhanced when a cnminal 
justice Bystem recognizes that certain mental conditions not amounting 
to insanity may still negate specific intent and reduce the degree of of. 
femes. The problem then becomes to decide whether and in what cir. 
cumstances the accused may adduce evidence of a mental condition not 
amounting to insanity during the stage of trial which 16 concerned with 
guilt. It may as a practical matter be imposstble to  separate evidence of 
"mental disease or defect" from evidence of "diminished capacity." The 
dilemma is acutely obvious in the California system as illustrated by 
People u. W~lis,"' which held that proof of insanity was inadmissible a t  
the guilt stage, insanity is that condition of the mind 88 defined in 
McNaughton. any mental condition that LS not within the McNaughton 
defmmtion is not insanity, and, if this type of mental condition could re- 
sult in no requisite state of mind, it was admissible s t  the guilt stage. 
The analytically unsound result was that evidence of partial mental re. 
spansibility was admissible to negate intent but total mental irresponsi. 
bility was not. This anomolous rule was stated. 

As a general rule. an the not guilty plea. evidence otherwise 
competent. tending to show that the defendant, who at  this 
stage is conclua~ely presumed sane, either dtd or did not ,  in 

( U  33 Cal 2d 330,202 P Zd 63 (1949) 
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committing the overt act, possess the specific essential mental 
state. IS admissible, but evidence tending to  show legal sanity 
or legal inaamty is not admissible. Thus, if the proffered evi. 
dence tends to  ahow not merely that he dtd or dtd not, but 
rather than because of legal insanity he could not, entertain the 
specific intent or other essential mental state, then that en.  
dence is inadmissible under the not guilty plea and is admw 
sible only on the trial on the plea of not guilty by reason of 

Justice Carter, in his dissent, painted out the absurdity of such a re. 
sult as it violated "the fundamental principle that 'the greater contains 
the less.'""1 Proof that something could not exist is the best possible 
evidence that i t  did not exist. Stated m an evidentiary vein. any prmf 
tending to show that a certain mental condition could not exist 1s rele  
"ant and should be admissible to show that it did not exist Ae Justice 
Carter further noted, "[ilt is strange reasoning to aay that you may prove 
a partial mental quirk or disability to refute the presence of intent but 
cannot give evidence of total mental a~ r ra t ion . "4*e  I t  is not hard to 
imagine the juggling of terms by expert witnesses to  squeeze evidence of 
inaamty into the guilt stage. Trymg the insanity issue first where all en.  
dence of the accused's mental condition wodd be admissible does not 
salve the evidentiary problem. If sanity is proved a t  the first stage and 
evidence of mental condition affecting intent is admissible a t  the gu l t  
stage then the purpose of bifurcation is defeated and if the evidence is 
not admissible then the finding af sanity wadd create a presumption of 
intent. Since there is no way to deny full evidentiary significance to 
mental conditions affecting the state of mind and requisite intent. the 
Same evidence is relevant at both stages of trial and the bifurcation pro. 
cedure is emasculated through redundancy. 

To avoid the due process problem created by the rationale of Morris. 
Bette u. United States that, "where intent of the accused 18 an ingre. 
dient of the crime charged, its existence is B question of fact which muit  
be submitted to  the jury." state jurisdictions have either abolished bi. 
furcation, modified the procedures or redefined insanity and its relation 
to guilt. Arizona, in State L.. Sku,"s found the procedures end restric. 
tions a8 absolute and struck down the bifurcation statute for frustrst. 
ing sigmficant, if not constitutionally protected, interests. The S k w  

"'Id a t 3 5 0 4 1  202P2dat66  
"'Id at360 202P2dar71  
"'Id a1360.202P2dat72 
"' 342 U S  246(19521 
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court held that the accused WBJ denied a due proceas nght  to disprove an 
essential element of his robbery offense since a t  the firet stage he was 
found guilty without any showing of intent. This created a presumption 
of intent which became irrebutable a t  the second stage since only !man. 
lty and not intent was at  isaue."' California in People o. Gorshen and 
People 0. Conley recognized the significant problems caused by dimm. 
ished capacity and evidence of intent on the bifurcated statute."' Never. 
theless. California mamtamed the skeleton of bifurcation by engraftmg 
upon it a complex set of ewdentialy rules which have agmfmnt ly  frus- 
trated the purposes of Wisconsin has preserved its bifur. 
cation system by redefining insanity and its relation to guilt so 8s to  
avoid the principal constitutional difficulty."8 Bifurcation was destined 
for problems because i t  formulated procedural choices without any con. 
SCIOUS deliberation as to their effects upon the substantive ISSUBS. 

In addition to contending with the due process mfirmitm, prisdic- 
tions with a bifurcated Sy&m must attempt to resolve B conflict be- 
tween a number of ather competing values. The system must determine 
who has the burden of proof dunng the insanity stage of the trial and 
what that burden will be. W i l e  the government must under In re Win- 
ship *(, prove all the elements of the offense, one must determine if 
sanity is an element. For federal and military cases, the burden of proof 
an insanity is upon the government beyond a reasonable doubt."' Yet, 
under Lehnd u. Oregon,"* the states can even require the defendant to 
prove his insanity beyond a reasonable doubt. If the defendant were. far 
example. required to prove his insanity by a preponderance of the evi. 
dence at  the second Stage and the government proved specific intent be. 
yond a reasonable doubt a t  the first stage, the defendant's chances of 
convincing the jury that he was insane at  the second stage are slim. The 

11971) 
."51Cal.2d716.336P2d492(19j9) 
" # 6 4  Cal 2d310.411 P.2d911119661 
('I Cal PenalCode) 1026(West'r Ann 1970) 
' $ ' S e e  Comment. The Gmdual D a w  of the Bifurcated T a l  S i ~ t s m  an Calijamla ond 

f h i E m r i g ~ n r ~ o j " P ~ . i l ~ l l n s ~ n i t ~ . " 1 3  Cal V L Rev 149i1967) 
"*Sergonomll)Curlv S t a t e . 4 O P a  2d474, 1 6 2 N W  2di711966) ,Sts terr  rdLaFo1- 

le i tev.Ras*YI.34Wi~ 2 d 6 0 7 , : ~ 0 N P 2 d 3 1 8 I 1 9 6 7 1  InWisconsm,inaaniryiaano.cuse 
from the vnpositlan of rebponsiblfy and 18 not related tc the a c e u a d s  incapacity t o  corn. 
mit elme Wa Stat t 971 115 119701 Wisconam has the emergvlg problem. however, 
which 18 ereawd by the recognition of dvniniahed capaaty See Hughes Y State. 63 WIS 2d 
159, 227 N W  2d 911 (19751 See genrmlb Sate Riat Drgrrr MurdrcBudinra  ojn- 
m,nirhrdCapaciiyioShovLarkofinfpnl 1976P~a L Rev 623 

1'1 397u s 358!1978) 
"'Dsvlsi  UnifedStsfes. 160U S 469(16951 
"'343US 790!19621 
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bifurcated systems must also contend with the self.incriminatm and 
doctor-patmt privileges problems engendered by compulsory exams. 
Also the state interest in protecting society from the criminally mane 
could be frustrated if the defendant an the basis of his mental condition 
1s acquitted at  the first stage. Since the question of his m a m t y  would 
then not be reached, the commitment proceedings following an acquittal 
by reason of insanity would not be invoked and the government would 
have t o  rely upon civil commitment proceedings. 

A very practical problem is whether a single or multiple juries will be 
needed. I t  may be necessary to empanel a second jury to hear the second 
stage of the trial to eliminate the prqudicial effect of the first deter. 
mmatmn which *as adverse to the accused. Ordinarily, this is left to 
judicial discretion as the judge is in the best position to evaluate the 
prejudicial impact of the first stage on the second stage. The jury's 
knwledge of the accused's unauceesafd plea at  the first stage will 
clearly weigh in their determination on his credibility a t  the second 
stage As Justice Holland, in his dissent mLeiek u. Pe~ple,"~noted:  

[,It is bad enough to have two separate trials before one and the 
Same jury If the jury first found that the defendant is sane, 
such finding, according to human nature, would have much to 
do with the question of guilt or innocence of the crime charged 
in a iu ro r '~  mind."' 

If the insanity ISSW is tried first, it virtually requires that a second iury 
be empanelled. If guilt is tried first, there is no res1 justification for ha". 
mg a second jury It would be unduly repetitious if everything of rele- 
vance from the first stage were repeated and manifestly unfair to the de- 
fendant If relevant ewdence were not allowed to be repeated. Another 
problem a i th  trying guiit first 1s the possibility of B jury deadlock on the 
insanity issue One response has been to let the guilty finding stand and 
lust empanel a second jury far the insanity issue. The second jury of the 
second stage would presumably rely upon a stipviakd record of the first 
stage without the benefit of personal observation This was the situation 
inPeople L Forok~n."~ where the defendant was found guilty a t  the guilt 
stage of first degree murder without a recommendation for clemency 
The jury then deadlocked on the insanity iswe and B mistrial as to the 
second stage was panted.  A second jury was empanelled and they only 
retried the second stage and the defendant was found ame, If the bifur- 
cated tnal is a single tnal. it IS B logical infirmity to salvage one "part" of 

4 c "  322 P 2d 674 lCalo 1958) 
,' Id atS88lHallsnd. J .daienlmgl 
. " 2 1 4 C a l  396 5PZd893119321 
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it in a mistrial and only retry the second "part " There 1s also conadera. 
ble double popardy concerns m the use of multiple ~uries.'~* 

Closely connected wlth the multiple iury question, is the determma- 
tion of sequence of issues Only Colorado tries insanity first, the advan- 
tages are that no artificial preaumption of sanity need be utilized during 
the guilt stage, the evidence of lesser mental abnormalities does not 
have to be separated from evidence of insamty, and the finding an the 
sanity issue may eliminate the second Stage if the accused is found in. 
sane or if found sane that may have been his only defense and he may 
plead guilty. The diaadvantages of trying insanity first LB that It vir- 
tually requires a second jury to overcome the prejudicial effect of the 
first stage and multiple juries are expensive, repetitious. and unwork- 
able in many small jurisdictions. If a bifurcation system 1s to be used, 
both sequences could eliminate a second stage and minimize duphcanan 
but only the guilt stage first will permit the aame jury without a prejudi- 
cia1 effect. 

The incompleteness and inappropriateness of the solutions to the bp 
furcation eyatem must be confronted before any attempt to adopt It 
should be made. In Lomsiana *I4 and Texas,", the bifurcated systems 
were repealed by the legislature and. in Arizona and Wyommg,"' the 
court8 found it violative of due process. California has such a weakened 
theory that the bifurcated system no longer serves Its primary pur. 
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poses * I 8  and Colorado encountered continual problems with the sys- 
The military has long had a bifurcated trial of guilt and punnh- 

ment but such is not consntutmnally mandated nor suspect."D It would, 
however, be unwise to further bifurcate the trial on the merits when the 
msamty defense is raised. Such a System is inherently cumbersome and 
unuieldy, results in unnecessary duplication, is overly expensive as It 
will draw out the length of trial and the number of personnel to be ned 
up, and there i8 a significant risk of prejudice to the defendant. So long 
a8 the military recogmzes diminiehed capacity, and it should continue to 
do so, a bifurcated system will be inherently repetitive, as evidenced by 
the California experience When the guilt isme is tried firat. there is the 
due process conflict between the conclusive presumption of sanity dur- 
mg the First stage and the presumption of ~nnacenee. Rnally, any sys- 
tem which relegates all evidence of mental illness regarding intent to the 
insanity stage, will deprive the accused of hia nght to disprove an essen- 
tial element of the aifenses since by then the degree of the offense has 
already been set by the initial ''conviction." 

B. GUILTY BUT MENTALLY ILL 
In 1975, Michigan became the first state to adopt a "guilty but men- 

tally ili" verdict, which dtd not replace the "not guilty by reason of insan. 
ity" verdict. but was an adlunct to It The impetus to the Michigan 
legdature was People v .  McQuilhn which dealt with the automstic 
commitment procedures for persons found "not guilty by reason of in. 
sanity." Pnor to 1914, Michigan law required the automatic commit- 
ment of such pers0n8."~ This was believed to be a valid exercise of State 
police powers to protect the public from the cnmmally mane However, 
there *as a growing concern by Some that these automatic commitment 
procedures were based upon an invalid presumption that because B per- 
son wa6 insane at the time of m offense, that he continued to be insane 
and dangeraus."' The poiens patriae justification For automatic commit. 

l " S ~ e  Goiernor's Special Cammiman on Insanity and Crrminal Ofrendem, Fvbt Report 
30 0 9 6 2 )  Governar'r Special Crma Study Commission Rapmt on Criminal Law and Of- 
fenders 117119191 

,'*Colorado passed a stature identical ro CaLfornd8 statute ~n 1927 It u.88 upheld m 
lnglea 1 People. 92 Cola 518. 22 P 2d 1109 119331 Tp unhl the statute w u  revised m 
1955. "even esse oreiented to lthe Colorado Svoremel Court ~ n v o k m ~  orocedvres 

3 t a t " l e l  
" 'M~ch Camp Law-sAnn 5 168361U'estSvpp 19711 
"'392Mlch 511 211NI 2d66911974) 
"' Mich Comp Laws Ann 5 767 27ib1119681 Irepealad 1871) 
"(See Cammant. The Rights to  the Person legvat led b)  Raoaan o/ Insonil) E& 

ProtrcbonondDurPiocris .  24 Me L Ray 135 119721 
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ment could not stand up to this due process logic. The McQuillon court 
agreed and declared that the commitment for insanity was unconstitu. 
tional if for longer than a ahort exammation penad to determine present 
insaruty. The cowt further gave this a retroactive effect and required 
that all prior automatic commitments be revlewed. By March 24, 1975, 
less than a year after McQudlon, sixtyfour inmates had been released 
from state hospitals pursuant to civil review prompted by McQuillon 
One of these released acquittees,John Bernard McGee, murdered his 
wife after his release m and another acquittee, Ronald E Marlin, raped 
two Detroit women."' The public outrage was predictable. The Michigan 
legislators shared the fears of their constituents that dangeraun crim- 
inals were being released."' While automatic commitment procedures 
had always given society immediate maximum protection against such 
releases:* the inconsistency is logically obvious when one considers that 
this restraint fallows an acquittal not a conviction. The acquittal may 
have been based upon a reasonabie doubt as to his sanity a t  the time of 
the offense and a quantum leap m reasoning is necessary to conclude 
that this means he 18 presently insane. Any presumption of continmng 
insanity overlooks the fact that he was apparently sane enough to 
defend himself a t  trial. 

The Michigan legislators resisted the popular call for abolition of the 
insanity defense which seems to follow all notorious insanity defense 
problems."' This would eliminate the special plea of "not guilty by 
reason of insanity" and let the defense rely upon general principles of 
criminal h w ,  such as mens rea or specific intent.'3' Instead, the legis. 
latars recognized that sanity is not an absolute fixed state but 1s a degree 
on a continuum with insanity There are many grey areas between abso- 
lute sanity and absolute insanity. As one commentator noted "[>It 15 now 
accepted that there is a borderland between amity and insanity, where 

lllDhboltCMiteheU,Kil!ri FreedilsSanr, Heid ~n WiiieiSiaying,Det FraePrena. Apr 
15,1975.9 A,sfl ,eole 3-4 

Mitchell, Nrr Men.! Hdlh  Code Hos Cowf S > ~ t s m  In A Turmod Der Free Press. 
Mar 24,1876.6 A.atZ.cal.1 
"' Mich Home Leg Analyaia S~ctmn, Thlrd Analyaia af m e h  H B 4363 78th Leq 

(July 15,1975) 
'"See Comment, Civil Carnmirmrnt oi  fhs ,MePntn!iy I!l, 81 Hari L. Rev 1190 (1974), 

Comment. Campiibogu Commitm~nt Faiioirrng a Sueieasiul Inswily Defense, 56 

l~inilyondth~EquaiPiatpilionolfh.iawa,116U Pa L Rev 924(1868) 
Mame. P s p h m l r y  m d  fhe hrngrms Ciiminoi, 4 1  S. Csl L Rev. 514, 618-19 

11968) Indeed Borne eommentatori even dl for the abohsion of the coneepr of msanity. 
See T. S1as~.La~,L1bDnyandPsychiatry 123-37(1963) Rothof theseconcernsaredveta 
the lack of saletal  eon%eenm on defimtmna of mental iunesa and i ts  relationship fo C ~ M .  
mal behawor See A Rrmka. Law. Psychlatry and the Mental Health System 21-86 
(19741. 

" 'See H Hart. PvllshmentandRespanslbity 20513d ed 1973) Evldenceaf mentahll- 
ne- would h b n i t e d t n  influencing rhedispaananof theeonviefed offendera 
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one shades off into the other. which IS inhabited by some seriously dis. 
tubed personalities I' 

The "guilty but mentally ilY' response of the Michigan legislatures was 
a compromise which attempted to match degrees of criminal responsibil- 
ity with degrees of mental abnormality."* An informal "guilty but men. 
tally ill" probably exists in most criminallustice systems where the IUY 
is concerned with the defendant's mental illness, but not enough to ae. 
quit him, so they convict him and 1x1 sentencing him they recommend 
medical treatment The Michigan approach was much more direct,"a and 
allows the jury to openly assign guilt and also indicate its belief in the 
value of mental health treatment for the defendant 

The Wehigan procedures were simple and met all of the concerns of 
the MeQudlon court. The finding of "not guilty by reason of insanity" 
was retamed."' A person so acquitted was committed for sixty days for 
evaluation and then there was a judicial hearing to  commit or release 
him."s The teat far legal insanity was if "as a result of mental illness [as 
statutorily defined], or as a result of mental retardation [s 330.1500(g) 
(197633 that person lacks subetantial capacity either to appreciate the 
wrongfulness of his conduct or to conform his conduct to the require. 
menu  of law." *76 This is essentially the mme as the A.L.1 test. Mental 
illness for purposes of the insamty test and the "guilty but mentally ill" 
finding w a ~  defined as a "substantial disorder of thought or mwd which 
significantly impairs judgment, behavior, capacity to recognize reality, 
or ability to cope with the ordinary demands of life." (''The distinction 
between being '"insane" and lust "mentally ill" 18 the additional element 
in the former that he '"lack substantial capacity 'I The defendant who 
wished to plead insamty or mental illness had to comply with procedural 
timetables. The court ordered him to submit to a psychiatric exam by the 
staff of the Center for Forensic Psychiatry. The defendant could also 
seek an independent examination. A failure to cooperate with the psy. 
chiatdc examination could result in a denial to  mise the defenae."l The 
report on the clinical findings would address insanity and mental illness. 

''I Wdhams, The Arc and The Criminal La@, an Symposium. The iMenlai W o i l h  Act 
2959,23Mod L Rev 410,41511960) 

""See Comment. Omdvoled Respanaibdily an Altrimi~vr to Current Taste oiDeter .  
m m e g  CnminoiComcify. 25 Me. L Rev 343 11973) 

"'The "~udt) .  but menially i l Y  appmaeh should not be confused with the "gudty but 
misne"verdict mEngkndwhichreavits man scqnttsi See R Perkms, CnmmalLaw886 
(Zded1969) 

"I Mich Comp Laws Ann. i 768 29aiZ)W'est Supp 19771 
"'Id at  5 330 2050. 
,"Id a t 5  768 Zla 
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,',Id at 5 768 ZOaI41 
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Four possible verdicts could result. guilty, not guilty, not guilty by rea. 
son of insamty, and, guilty but mentally ill 
The dispositional result 1s. however, dramatically different since the 

"mentally 111" defendant has been convicted while the "insane" defend- 
ant has been acquitted. The convicted "mentally ill" defendant receives a 
sentence. If that sentence includes confinement, then the Department of 
Corrections gains custody of the defendant, who is further evaluated 
and given such medical treatment 8s is psychiatrically indicated If 
psychiatric treatment LS necessary, the Department of Corrections can 
give it or turn the defendant over to the Department of Mental Health to 
render it. If the defendant is discharged from the mental health facrlity, 
he is returned to the Department of Corrections to serve the remainder 
of his sentence. Also, if the mentally ill defendant is placed an probation, 
the sentencing judge can make psychiatric treatment a condition of such 
probation; such probation shall be for five years, if shortened, It needs 
receipt and consideration of a forensic psychiatric report by the aentenc 
ing court d m  The overall result was that the "guilty but mentally 111" re. 
ault was similar to the "guilty" result, that i i i t  controls disposition but i t  
additionally insures treatment. 

The '"guilty but mentally 111" approach has k e n  challenged on equal 
protection, due process and cruel and unusual punishment grounds and 
criticized for potential jury abuses. The general equal protection a r g v  
mentis that classification of defendants found to have committed crimi. 
nal acta while mentally ill is an a r b i t r q  classification and violates 
equal protection. Since there is no suspect class involved and there ie no 
intrusion on any fundamental rights, the classification would not violate 
the equal protection clause if it 'kerns some rationale relationship to 
legitimate state purposes." The Michigan Supreme hurt ,  inpeople u. 
McLeod,"' found that the mchigan classification did '"rationally further 
the object of the leplation." The lefitimate state purpose was to pro- 
vide an alternate verdict providing far the disposition of enminals. Sum 
both classes of crunmals had been found guilty of a felony, neither hsd a 
right to personal freedom, and thus the classification met the reasonable 
relation teat. The equal proteetion argument that mentally ill defend. 
ants are in the same poeition as insane defendants and thus it is irration. 
al to treat them differently, was rejected by the court in People u 
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Sorm."' The argument that subjecting a defendant who pleads insanity 
to the "guilty but mentally ill" verdict without so subjecting the defend. 
ant who does not plead insanity, discrimmates on the basis of the insan. 
ity defense w m  rejected inPeaple u D a r ~ a l l . " ~  The argument that since 
B "guilty but mentally ill" defendant is sent to prison the same as a 
'"guilty'' defendant and the latter cannot be subjected to involuntary 
treatment without a hearing, i t  1s violative of equal protection to so sub. 
ject the former, was rejected in People o. Shonf The argument that 
persons found "guilty but mentally ill" are in the same position as men- 
tally ill persons not found guilty of an offense and should be treated 
similarly, is obviously flawed since they are not similarly situatsd and 
there are relevant differences nnce one was convicted of a crime and one 
w88 not The "guilty but mentally ill" verdict has withstood every 
equal protection argument because the 

purpose of the verdict is to impose criminal responsibility upon 
those who commit criminal acts wlth criminal intent while i n  
swing that those who have been found mentally ill a t  the time 
of thew nffense receive treatment if an examination indicates 
treatment i8 needed 

The "guilty but mentally ill" verdict has also been attacked on due 
process grounds. One such attack 1s pounded on the "guilty but men. 
tally ill" defendant being subjected to involuntarr psychiatric treatment 
if the required examination which he undergoes indicates that such 
treatment is neceasa1y. Such a defendant alleges that he receives no pro. 
cedural due process hearing prior to bemg forced to accept this treat. 
ment which entails a distinctive stigma and results in a grievous 108s. 
The argument is based an Vitek o Jones,"' which found that the trans. 
fer of B correctional System pnsaner to B mental health institution eon. 
stituted B "grievous lass" and this requmd B due process hearing to de. 
termine the need for the commitment.'sD This hearing did not have to be 
before a judicial officer. The Court noted that a valid criminal conviction 
extinguahes a defendant's liberty interest and the state can confine him 
and "[ilt 1s also true that changes in the conditions of confinement haw 
ing a substantial adverre impact on the prisoner BE not alone sufficient 

,"*Id at493 
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to invoke the protection of the Due Process Clause '[ale long as the candi. 
t ime or degree of confinement to which the prisoner is subjected IS with. 
in the sentence imposed on him.'Montanye V. & p e s ,  427 U.S. [236] at  
242 [1976].""' The Court rejected the Stat& argument that commit. 
ment to B mental hospital was "within the range of confinement justified 
by Imposition of B prison sentence." The Court held that commitment 
was qualitatively different and "that involuntary commitment to B men. 
tal hospital is not within the range of conditions of confinement to  
which B prison sentence subjects an individual." The state could not 
classify the prisoner as mentally ill and subject him to involuntary pay. 
chiatric treatment without affording him additional due process protec. 
tmne of a t  least notice and a hearing.'@' 

The "guilty but mentally 111'' defendants are not similarly situated to 
prisoners in general. They have already had a judicial determination be. 
yond a reasonable doubt that they were mentally ill. They are therefore 
not being arbitrarily classified as mentally ill without due process pro- 
tections. Also, the possibility of their commitment to  a mental health in- 
stitution is clearly within the range of conditions of their confinement. 
unlike the general guilty defendant Finally, the combination of the 
pnor judicial determination and the required examination to determine 
present need far treatment, LS sufficiently reasonable and rational and 
not arbitrary and capricious and thus not violative of due process This 
same rationale distmgmshes "guilty but menially 111" defendants from 
'"not guilty by reasons of insamty"defendants who have B right ta a hear. 
ing for present insanity prior to  commitment since to do otherwise 
would be an unconstitutional deprivation of liberty for a "not guilty" 
person.'"As the court inMcLeod noted 

[gluilty but mentally 111 defendants are in a wholly different PO. 
sition than defendants found not guilty by reason of inaanity. 
The former have been found beyond a reasonable doubt to have 
been (1) guilty of an offense (2) mentally ill a t  the time of the 
offense, and (3) not legally insane at the time of the offense. 

They no longer have a right to  unfettered liberty They have 
been conmeted of a crime.'s' 
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However. the reverse situatron, that IS a transfer from a mentd health 
institution to a prison which would result in the termination of the right 
to treatment or in incarceration without adequate treatment. should r e  
qune additional due process safeguards.'8' With the exception of this 
"reverse transfer" situation, all due process attacks on the Michigan stat. 
ute have been rejected by the courts 

The Michigan statute has also been attacked as cruel and unusual pun- 
ishment The argument contends that B "guilty but mentally ill" defend. 
ant is forced to accept psychiatric treatment without an adequate prior 
hearing to determine present insanity. As m the due process challenge. 
the combmanon of prior determmation and required examination pro. 
vide a sufficient basis to overcome B cruel and unusual punishment argu- 
ment.6*a The reverse situation, that is the prisoner was bemg denied ade. 
quate psychiatric treatment in confinement, would violate the constitu- 
tianal protection against cruel and unusual punishment This gave nse 
to an argument that the treatment in the Michigan prison WBB not as 
comprehensive as that rendered in the mental health institution and it 
was thus madequate.l0' The court held that the noncompliance by the 
Department of Corrections of the treatment requirement would not rem 
der an atherwise constitutional statute unconstitutional. The proper 
remedy would be a writ of mandamus to compel the adequate treat. 
merit.'"* 

While the constitutional attacks have not gained ludicial acceptance, 
some practical jury related probleme have caused some concern. These 
are primarily the possibility of encouraang compromise verdicts and 
jury confusion The compromise verdict is potentially created by giving 
the jury an option of "not guilty by reason of Insanity" and "guilty but 
mentally dl." The legislature did not want to nsk the possible constitu. 
tional defect of an outright abolition of the insanity defense,'O' 80 it re 
tamed the "not guilty by reason of Insanity" verdict. There IS speculation 
that the jury may ignore substantial evidence that the requisite mens 
rea does not exist because they find the insanity defense distasteful and 

'' See  Estelle Y Gamble. 429 US 97 104 119761 See  ob0 Muralella Y KeUry, 349 F 

'm'Peopler McLecd 405Mirh 632.288N~V2d90911980) 
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unpalatable. The "guilty but mentally ili" verdict gives them a compra- 
mise alternative to circumvent a rigid application of an insanity acquit- 
tal. I t  is argued that this loophole presents a substantial erosion of the 
defendant's right to ~n insanity defense. This concern. however, is 
speculative and 1s counter to the general assumption that the "law as- 
sumes that the jury will impartially and competently evaluate testi. 
mony, BcCept and understand the law, and conscientiously apply the law 
to the facts." The potential abuse by the jury can to  a certain extent be 
minimized by jury selection.bo6 Also, the prosecution's argument can be 
restricted so that it does not capitalize on the jury's fears that a defend. 
ant wiii be set free if a "not guilty by reason of insanity" verdict LS re. 
turned.'" The courts have also ameliorated the possibility of jurors vot. 
mg to acquit or convict on the basis of the resulting disposition of the de. 
fendant, by restricting the instructions on disposition. Absent a defense 
objection, the judge shouldsua sponte instruct on the disposition follow. 
ing etther verdict.'O' Upon a jury or defendant request, the judge must 
instruct on an insanity verdict disposition 'Os and i t  is error for the judge 
to instruct an an insanity verdict disposition over defense oblectm.'DD 
However, the judge shouid instruct on the mentally 111 verdict dispasi. 
tion even if the defendant waives k 5 1 a  This combination of restraints 
greatly reduces the potential for compromise verdicts 
The Michigan statute has also k e n  criticized far the jury confusion en. 

gendered by attempting to  distinguish betwen the mental illness and 
insanity defimtions. As much a6 one hopes that the jury will not be over- 
whelmed or confused. the entire jurisprudence of insanity has that po- 
tential.5" The statutory definitions do overlap and the jury may confuse 
the mentally ill standard with the insanity standard."s There IS B possi- 
bility that as a result of this, mentally dl verdicts are being returned 
when insanity verdicts would k more appropriate. In People u. Ram. 
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sey,"* the defendant asserts that the statute was unconstitutional be. 
came the mentally ill and insanity definitions "are so vague and over- 
lapping as to confer upon the trier of fact unstructured and unlimited 
discretion to determine whether an offense has been committed." $I4 The 
court rejected this argument solely on a readmg of the statute. The diffi. 
culty in distinguishing between the mentally ill verdict and the insamty 
defense IS not solely attributable to some legal metamorphasis which 
changes mental illness into insanity It is the inherent nature of the in. 
sanity continuum which creates this problem. Somewhere m the grey 
area, society should be able ta distinguish between those dese-g of 
criminal conviction and punishment and those desemng of acquittal 
and possible commitment. The Michigan approach of making this dis- 
tinction by inserting a category of "mentally il1"rather than an absolute 
break between sanity and insanity reflects good common sense, modern 
psychiatnc reality and commendable criminal iunsprudence. The mili- 
tary system should follow Michigan's lead and adopt such a system."' 
The value of such a aystem is eloquently summed up by Justice Fanes of 
the Tennessee Supreme Court that. 

On the one hand, compelling consideration [sic] of compassion 
and basic instincts of human decency are revulsed at  punishing 
an individual whose basic and beginning condition is insanity 
as opposed to criminality. On the other, the preservation and 
protection of society demand that irrespwtive of the unfortu. 
nete plight of an insane individual, one whose mental condition 
precludes his ability to conform his conduct to the demands of 
society should not be released. 

In a very real sense the confinement of the meane IS the pun- 
ishment of the innocent; the release of the insane is the punish- 
ment of society . . . 

This procedure goes a long way in the direction of solvmg the 
dilemma we have discussed. Instead of Tennessee's all.or.noth. 
ing approach under which the insane may be confined in the 
penitentiary or "turned loose an the streets? Michigan juries 

"'260NW2dS65(Mieh App. 1979) 
" * I d  at  568.67 
"'Other sfates have adapted a srmllsr system See. @ E ,  1U. Ann Sfat ch 38 

$8 1005-3-1 to 1006-3-2 (Smilh.Hud Supp 1981). Ind Code Ann g 35-36-2-3 
(Bums SVPP 19811 Same state8 have vluoduced smllar laws See, P E ,  Kan S. 502,89th 
Lee 1982 Rewlar Sess , Mo. H B 1167. 8lsf Den Aasembly. Zd Sew 119811 Other 
atate l  such 88 Ner  Yark and Pemaylvms have sttempted to do so See Note, nupm note 
488.sf517 
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have e. means, in proper cases, to m u r e  the protection of m i .  
ety and simultaneously to provide treatment."' 

C. SHIFTING THE BURDENOF PROOF 
The burden of proving the sanity of an accused in the military is clear- 

ly upon the government. This is based upon the general principle that 
mens rea is an essential element of crimes and insanity is inconsiatent 
with mend rea. Since the government must prove all the elements of the 
crime and criminal respansibility is an essential ingredient of the prwf,  
the burden of persuasion should rest upon the government. The govern. 
ment's buden  of production. however, is assisted by the presumption of 
sanity. The government is not required to present any evidence on the 
sanity of an accused until his sanity becomes an issue in the trial. Until 
that time, the presumption is conclusive but after that time, the burden 
of prmf becomes an important consideration, 

One must. therefore, commence any inquiry into the burden of prwf 
in insanity eases with an examinabon of the presumption of sanity. A le. 
gal presumption ia merely a rule of law that attaches certain procedural 
consequences to the duty of the other party to produce evidence In the 
absence of any evidence to the contrary. the side with the presumption 
will prevail on that issue. Such is true in the presumption of sanity. 
Since sanity is the normal condition of the human mind, until contrary 
evidence is adduced, the government should be allowed to proceed on the 
assumption that the accused was sane and responsible when the act was 
committed. As one commentator noted presumptions may be based upon 

(I) the necessity of making an arbitrary decision of an issue as 
to which no logical decision can be made, (2) determinations of 
the comparative convenience with which the psrtiee can pro. 
duce evidence of the fact in issue, (3) the normal balance of 
probability or (4) the desire of the courts to reach a socially de. 
sirable result. Most presumptions are probably supported by 
more than one of these considerations.b" 

The presumption of sanity is at least based upon the convenience of 
proof and probability. If sanity were a true legal presumption, however, 
it should remain in force only so long as there is no relevant evidence to 
the contrary Logically, once evidence is introduced, the presumption 
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should disappear."l Such is not the case, however, with the presumption 
of sanity because it continues to be a factor with evidentiary significance 
even after relevant evidence is introduced. In reality, it is a misdesigna. 
tion to indicate that the presumption of sanity has a function more ex. 
tensive than the mere determination of allocation of order of proof and 
has substantial ev iden t iq  effect even in the face of evidence tending to 
contradict the matter presumed. W h t  is really occurring i i  an applica. 
tion of a wel le t t led rule of presumptions that the underlying facts upon 
which the presumption is based continue to have their normal widen- 
tiary effect even after the presumption is ousted by contrary evidence."' 
Although the line is difficult to draw between the presumption and the 
underlying inference, which is based upon B high probability of fact, 
there 1s B clear logxal distinction between the two. Indeed, so strong is 
the underlying inference that it can in certain cases actually outweigh 
evidence to the contraly This inference i8 baaed upon a statistical gener- 
alization and while logically, specific evidence on an individual's mental 
condition should outweigh a generalization, in the case of sanity often it 
does not. Kevertheless, the rule is in the military that the "presumption" 
has evidentiary significance. The jury should m r e  accurately be in. 
structed that the underlying inference 1s what they should consider m 
mahng their The quantum or quality of evidence nec- 
essary to oust the presumption or underlying inference should be left to 
the jury to determine.'2' 

Although the presumption of sanity is relevant m every insanity de- 
fense case, there is another presumption, that of prior insanity cantinu. 

See MeCormiek. What Shall the T m i  Judge Tail The Juri Abolil Proaumpbona', 13 
Wash L Rev 188 (1938) S e r n k o  Margan.Instrucling 1haJur) ~popanPreaumpoom and 
Burdens of Proof 47 Hsrv L Rev 69 (19331, Q I ~  grnrmlb Alexander. P r e a m p  
f m n ~  Their &e and Abuse 17 Miss L J 1(1946!. Morns", Teehnques an the Cse o f P i e  
svmption8,24IaivaL Rev 413119391 

I" See J Wigmare Evidence g 2491 (3d ed. 1940) The q u a o t m  should be "evidence 
auffieient m satisfy the iudge'i reqvvament af mme e\ldenee " (emphass added]. A sam. 
phnq af the degrees of evldence messar) IS as fallows ''mb~tsnf~a1,'' Pew Yark L Ins 
Co Y Gamer.3G3US 16111938! ."cred~ble."Man~v State 3 1 9 S W 2 d 8 6 1 T e n n  1968), 
'pomtise ' Emplre Gab & Full Co , Mueggas 143 S W 2d 763 1Tex 19401. 'saubfactory 
Harvey > Benson 198 So 183 ILs App 19401 "prms facie.' Hendenek Y Upmun Safe 

pp 19691. "sufficient to r a m  jury ISSUB,'' Callahan v 
19581, "m sat~sfv the )my.'  Per York Life Ins Co 1, 

'to put the LIJY~ m squrhbnum." Cammercd hisssea 
p 314 l! S 104 (1941), "preponderance. ' I n R r  Denma, 
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ing, that may be a consideration. albeit infrequently. The presumption is 
that permanent, chronic or continuous insanity once proven to have p r e  
viously existed is presumed to continue until the contrary is proved.'ss 
This is ba8ed upon the rationale that "when the existence of an object, 
condition quality or tendency at  a gwen time i8 in issue. the prior em.  
tence of It is in human experience Some indication of Its probable persis. 
tenee of continuance at  a later period."'Is This presumption would not 
apply to temporary mmnity and ~n any event is a rebuttable presump- 
tion. The nature of the prior insanity should be a consideration as cer- 
tain types of mental illness are less likely to  disappear or improve. The 
remoteness of the prior insanity should affect the weight given to  the 
"presumption." If the mdiwdual were discharged from a mental health 
facility that should at  least affect the weight of the presumption and 
may even terminate the presumption and give rise to the opposite pre- 
sumption, that of sanity In systems where the defendant has the burden 
of perauasion on the insanity m u e ,  it may shift the burden to the go". 
ernment. The amount of proof necessary to raise the presumption is un. 
clear. It may vary from lay witness testimony all the way to B prior com. 
mitment or judicial adiudmatmn. The primary reason why this presurnp- 
tion LS infrequent m cnmmal cams is because even a presumption of m. 
sanity does not necessarily mean a presumption of cnmmal ~rrespone-  
bility. Even if one assumes that the prior mental condition continues. i t  
may not have been sufficient to meet the relevant legal test far criminal 
insanity. Insanity sufficient for a civil commitment 1s distinct from in. 
sanity sufficient to relieve One from criminal responsibility 

The existence of presumptions. principally that of sanity. E eruaal to 
the burden of proof because as a procedural matter the side with the pre- 
sumption prevaila until the adversary carries his burden. The quantity 
or quahty of evidence which will place sanity in iasue has been variausly 
d e t e n n e d  to be "mme," ''slight," s 9 5  "any," "substantial" 611 or 
even "to raise a reasonable doubt." However, the "merest shadow" of 
evidence has been held insufficient to place sanity in issue."'The issue 
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may be raised by the government'e evidence as well 8s the defense evi. 
denmBa0 The trial judge makes the initial determination whether, as a 
matter of law, the evidence is adequate to place sanity in iswe."' Once 
the issue is raised. regardless of which side has the burden of persuasion, 
there is no general prohibition againet a conviction even where there ie 
conflicting evidence."' 

If the accused meets his burden of production, by whatever standard is 
required, the traditional rule is that the government has the ultimate 
burden of persuasion This is based upon the D o u ~ s  rationale that mens 
rea is an essential element of most crimes and insanity can not cwri i t  
with mens ma. The Court noted, however, that this was B supenisory 
rule of federal procedure and not constitutionally required for all juris. 
dictions. Indeed many state jurisdictions placed the burden of pereua. 
sion upon the defendant, usually by a preponderance of the evidence, to 
prove inemity.688 The heaviest burden and one which the Court found to 
be constitutional was in Leland u. Oregon which required the defend. 
ant to prove insanity beyond a reasonable doubt. Under the Oregon pro. 
cedure,"' insanity did not become an issue until after the prosecution 
proved beyond a reasonable doubt '"every element of the crime 
charged."68B The jury then considered the insanity issue in relation to 
the elemente of premeditation, malice or intent. If the jury made an af. 
firnative finding that inkmmty affected one of these elemenb, the court 
would consider such finding to determme if the defendant had avoided 
criminal responsibility. This set the inaanity issue apart as only bearing 
on avoidance of criminal punishment and not on guilt of the crime 
charged."' The Court, in holding such a procedure constitutional, fo- 
cused on the ability of the state to place the burden of persuasion on the 
defendant to  prove insanity and the fact that this particular burden was 
the heavy 'lxyond a reasonable doubt" burden was of "no practical dif. 
ference of such magnitude 88 to be significant in determining the Consti. 
tutional question." 'I8 The only state limn in piamng the burden of per- 
suasion on the defendant wae "fundamental fairness '' llo One cammen. 

"mS~oUnitedStatesv Bettenhsusen, 499F 2d 1223(10thCu 1974) 
"'See United States v Sennett. 505 F 2 d  774 (7th C n  19741, CniUd States v 

s 3 *  Sor United Sfdte~ v %ens. 555 F 2d 226 19th Cm 19771. United Statea Y Phdhpa, 

"'Sprganpmll).Annot,l7ALR 3 d 1 4 6  
343 U S. 790 (1952) Thm IS not toa dmlmdsr ta Brilinghm'n Case. 1 CoU 636.671 

L a  Ore Rev Stat 3 136 390 119551 Thin van reps l id  in 1975 W require proof only 

MeCrseken,488F,Zd406(5thCr 1974) 

519FZd48(51hCir 1975) 

(18121 vhichreqqyudthidDf~ndantwDstebhshha insanity beyondslldoubt 

byspreponderaneeoftheevld.ne. Ore Rev Star 0 161 065 ,161  306119761 
" . 3 4 3 U S  s t 7 9 4  
111 r i  
" s I d  at 798 
" ' Id  Sa~aiaaSnyderv Masasohusette.291US 97 10511934) 
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tator has suggested that the four possible degrees of burden that could 
be placed upon the defendant are to raise a reasonable doubt as to sanity. 
to convince the jury that he or she is probably insane or that he is highly 
probabiy insane, or that he or she is almost certainly 

The placement of the burden of persuasion LS linked to the presump. 
tmn of sanity. I t  has been noted that the 

fundamental Thayerean thesis that a presumption shifts a t  
most the burden of coming forward with evidence, and never 
shifts the burden of persuasion, has been criticized by Some 
commentators who have argued that mme premmptians, those 
drawn from facts having substantial independent probative 
value, should be treated as shifting the burden of persuasion as 
to the particular issue and so continuing to operate even in the 
face of evidence to the contrary J(l 

Since the presumption of sanity is based upon a strong probability with 
underlying facts of independent probative value, it 1s a t  least lagicai 
then that the defendant should have the burden of persuasion Indeed, 
one commentator notes that "[plurporting to give weight to the pre. 
sumption or inference of sanity is merely an obfuscating way of inereas. 
mg the burden placed on the defendants." '(* 

If the military were to shift the burden of persuasion to the accused. it 
would have to be based upon policy considerations As one commentator 
noted "[tlhe extent to which any presumption should shift the burden 
of proof must be decided upon considerations similar to those for fixing 
them initially, and this imtial apportionment 'depends ultimately on 
broad policy considerations.' 'I 1*1 No legalistic theory ever required the 
presumption of sanity to be there m the first place. It was a policy deci. 
sian based upon high probability and convenience of proof. The policy 
considerations involved in placing the burden of persuasion upon the de. 
fendant are similar 

Inherent in the military's governmental power to administrate justice 
is the right to  regulate the procedures under which its laws are carried 
out. including burdens of proof. The Supreme Court. inMorrison v .  Cali. 

recognized that "within hmits of reason and fairness the bur. 
den of proof may be lifted from the State and criminal prosecution and 
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cast an a defendant.'' 1'5 To further define what was fair and reasanable 
the Court noted the fallowing limitation on the government's exercise of 
this power 

The state shall have proved enough to make it lust for the de- 
fendant to  be required to repel what has been proven with ex. 
c u ~ e  or explanation, or a t  least upon a balancing of convenience 
or of the opportunity for knowledge the shifting of the burden 
w ~ l l  be found to be an aid to the mcuser without subjecting the 
accused to  hardship or oppression.'" 

The Court generally will not interfere with this shifting of the burden 
of proof unless "it offends some principle of justice so rooted m the tradb 
tmns and canscience of OUT people 8s to be ranked as fundamental." '*' 
M e n  specifically called upan to  determine if it was fair and reasonable 
to place the burden of proof of insanity upon the defendant in Leiond o 
Oregon,'*& the Court found that, under the Oregon system. it was fair 
and reasonable The Oregon system required the state to prove beyond a 
reasonable doubt all elements of the crime including premeditation and 
deliberation. The Oregon jury considered all the evidence including evi- 
dence going t o  the issue of insanity m deciding if the government met 
this burden. Only then was the jury "to consider separately the issue of 
legal sanityper se ." ''O The clear impact ofLeiond was that mens reo 
and insanity could coexist Rather than just casting doubt on an element 
of the offense, insanity in Leiond was in the nature of an affirmative de- 
fense. 

The distinction became important when the Court decided. in In re 
U/inship."o that the due process clause "protect8 the accused against can- 
vietion except upon proof beyond a reasonable doubt of every fact neces. 
8ary to constitute the crime with which he 1s chmged."6b1 A fair Inter. 
pretatian af Uinship 1s that "every fact necessary to constitute the 
crime" is synonomous with "elementS of the offense " If sanity is en '%le 
ment" of the offense, then the burden 1s clearly always upan the govern. 
ment. If, however, insanity IS an affirmative defense which must be 
proved after the government proves all the elements including mens reo, 
then constitutionally the burden may be shifted to the defense The obvi- 

"'Id a t 8 8  
"'Id  sf88-89 
'" Patterson I Per Yark. 432 E S 197 201-202 i e r f i n ~  S p e ~ e r  \ Randall 351 U S  

613, 5231195813 
" ' 3 4 3 ~  s 790 :9a,i96z) 
**'Id  at795 

" ' Id  at364 
397US 368119701 
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ous dilemma is that insanity overlaps with the absence of the mental 
state essential to a crime. 

The government has the power in deciding what is enminal to diatin- 
@ish between elements of an offense and affirmative defenses limited 
only by cansideratmns of fundamental famess.  Even after Winshap, one 
court noted that "there is no constitutional interdiction that would pre- 
vent a %ate from fashioning its own rule whereby sanity 18 not an ingre- 
dient of the crime. but is instead an affirmative defense designed to 
avoid punishment " "' Five years after Winship, the Court. in Mvllaney 
i Wdbur,'5a noted that the power of government to determine the eie- 
menta of crimes was not limitless when i t  stated that 

if Winship were limited to  those facts that constitute a mime BB 

defined by State law,  a State could undermine many of the in. 
terests that decision sought to protect without effecting any 
substantive change in its law. It would only be necessary to re- 
define the elements that constitute different crimes character. 
mng them as factors that bear solely on the extent of punirh. 
merit.'" 

The Maine statute involved ~n Mulloney drew a distinction between 
degrees of criminal responsibility for homicides 6 s b  One of the distmc. 
tians W Z B  between those who lulled in the heat of passion and those who 
did not. Since those who did kill in the heat of passion are less "blame. 
worthy," "they are subjected to substantially less severe penalties." Jbm 

The Court struck down the Maine procedure which required the defend. 
ant  to prove the heat of passion by a preponderance of the evidence. 
Since it was an element a i  the greater offense and not an affirmative de. 
fense to mitigate to the lower offense, the Due Process Clause required 
the government to  carry the burden of persuasion.," 

Mulloney was construed by some commentators to require that every 
fact c n t d  to cnmmal cuipability be proved beyond a reasonable doubt 
by the government?" This would seem to require that insanity as B fact 
"critical to criminal culpability" alwaya be proved by the government be. 
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yond a reasonable doubt. The Court rqected such a far-reaching mtep 
pretatmnofMulianej when it noted, inPatterson L.. Neu York,s6e that 

Mullansy i  holding, it 1s argued, is that the State may not per- 
mit the blameworthiness of an act or the seventy of punish- 
ment authorized for its commission to depend on the presence 
or absence of an identified fact without assuming the burden of 
proving the presence or absence of that fact, a8 the case may be, 
beyond a reasonable doubt. In our view, the Mulhney holding 
should not be so broadly construed 

The Patterson court upheld B New Yark statute which required the de. 
fendant in B murder tnal  to prove by a preponderance of the evidence 
that he acted under a 6evere emotional disturbance in order to reduce 
the offense to manslaughter. The Court stated that this "affirmative de- 
fense . . does not serve to negate any facts of the crime which the State 
is to prove in order to convict of murder It constitutes a separate issue 
an which the defendant is required to carry the burden of persua. 
sion; , ." sex The Court refused to  reconsider itsLeland holding as well 
8s that afRiurm L Delaware b'l InRwera, the Delaware Supreme Court 
had affirmed a conviction under a Delaware statute, which, m reliance 
upon Leland, required the defendant to prove his affirmative defense of 
insanity by a preponderance of the evidence On appeal to the United 
States Supreme Court, the argument was that Mulianey and Winship 
had overruled Leiand. The Court dismissed the appeal in RzGera as not 
presenting a substantial federal question ThePatterson court also relied 
upon the concurring opimon of Justice Rehnquist in Mulianey, whlch 
WBS joined m by the Chief Justice, wherein i t  was nored that there is no 
inconastency between Winship and Leland Justice Rehnqmat also 
noted 

in Leiand that the issue of insanity BB B defense to a criminal 
charge was considered by the jury only after It had found that 
ell elements of the offense. rncluding mens rea, if any, required 
by state law, had been proved beyond a reasonable doubt.. . . 
Although as the state court's instructions in Leiand recog. 
nized . . . evidence relevant to insanity as defined by state law 
may also be relevant to whether the required mens rea was 
present, the existence or nonexistence of legal insanity bears no 
n e c e s ~ a q  relationship M the existence or nonexistence of the 
required mental elements of the crime. For this reason. Ore- 
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gon's placement of the burden of proof of insanity in Leland, 
unlike Maine's redefinition af homicide in the instant case, did 
not effect an unconstitutional shift m the State's traditional 
burden of proof beyond a reasonable doubt of all necessary ele. 
ment8 of the offense Id., a t  795. Bath the Court's opinion and 
the concurring opmmon of Mr. Justice Harlan in In re Winship, 
suprn. stress the impartance of proof beyond a reasonable 
doubt in a criminal case as "bottomed on a fundamental value 
determination of our swiety that it is far worse to convict an 
innocent man than to let a guilty man go free."397 U.S., a t  372 
(Harlan. J., concurring). Having once met that rigorous burden 
of proof that, for example, m a ease such a8 this, the defendant 
not only killed a fellow human being, but &d it with malice 
aforethought, the State could quite consistently with such a 
constitutional principle conclude that a defendant who sought 
to  establish the defense of insanity, and thereby escape any 
punishment whatever for .a heinous crime, should bear the 18. 
boring oar on such an issue."' 

Finally. the Court inPatterson had no difficulty in distinguishing the 
affirmative defense presented from the element of the offense situation 
inMuilaney and held: 

In convicting Patterson under its murder statute, New York 
did no more than Leland and Riuem permitted it to do wdhout 
violating the Due Process Clause. Under those cases, once the 
facta constituting a crime are established beyond a reasonable 
doubt, based on all the evidence including the evidence of the 
defendant's mental state, the State may refuse to sustain the 
affirmative defense of insanity unless demonstrated by a prs- 
ponderance of the evidence."' 

In spite of Daurs, which placed the burden of proof upon the govern. 
ment to prove sanity as a matter of federal practice, it should be permis- 
sible for the military to shift the burden of persuasion to the defendant. 
D u r a  was premised upon the basic nation the mens rea and insanity can. 
not ewxiat. However. as evidenced by Leiond,Rtvem andfi t terson,  this 
may no longer be a basic premise of the Court. So long as the govern- 
ment is required to prove all elements of the offense, including mew rea, 
i t  should be allowed to define insanity as an affirmative defense and 
shift the burden to  the defendant. If the military were to do BO, a pre- 
ponderance standard would seem to be the most reasonable. However. as 

'.'421US at706 
432 U S  at 206 
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a matter of policy, the military should not do so. The same evidence of 
mental condition which would be relevant to the mens reo determination 
would also be relevant to the insanity determination. To require the 
members to evaiuate the evidence in relation to two "distmct" concepts 
and then apply two different burdens LS probably too confusing a task 
The mental amnast ics  that a member is required to go through now 
just to determine concepts such as reasonable doubt is already consid. 
erable Although appellate court8 can draw fine distinctions between el* 
ments of offenses and affimative defenses, to  attempt to distinguish be- 
tween lack of mens r m  and proof of insanity in a manner understand. 
able to the average juror is too difficult a task 

D. THE MENS REA APPROACH 
As a direct result of the frustrations engendered by perceived uncan. 

scionable abuws of the insanity defense. states such as Montana and 
Idaha have recently adapted what is commonly referred to ae the "mens 
rea'' approach or "element" approach. It has also been characterized a8 an 
ablition of the insanity defense M i l e  it does extinguish insanity as a 
special affirmative defense, it does not prohibit the introduction of psy- 
chiatric testimony on insanity, but restricts it to relevant State8 of mind 
for particular offenses. I t  eliminates the exculpation of an offender 
based upon any mental illness which is independent of the particular ele- 
ments of the offense The Montana statute cites the rule 8s follows 

[elwdence that the defendant suffered from a mental disease or 
defect IS admissible whenever it 1% relevant to prove that the 
defendant did or did not have a state of mind which 1s an ele. 
ment of the offense $*' 

The statute further defines "mental disease or defect" only as "not in- 
clud[ingl an abnormality manifested only by repeated criminal or other 
antisocial conduct.'' 

The Montana procedures require that the defendant file a written no. 
tice at the time of entering his plea of not guilty or within ten days 
thereafter, that he intends "to rely an a mental disease or defect to prove 
that he did not have a particular stste of mind which is an essential ele. 
ment of the offense charged." Is' The cowt shall then order a psychiatric 
examination and the report of that examination shall contain mtei alia 
"a diagnosis of the mental condition of the accused" and "when directed 
by the court. an opinion as to the capacity of the defendant to have B par. 

"' MontCoda Ann 5 46-14-102(19811 
- I d  a t (  46-14-101 
"'Id  s t 6  46-14-201(11 
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ticular state of mind which is an element of the offense charged " '06 The 
examining psychiatrist may testify a t  trial on these Same matters."e If 
the defendant IS found not guilty far these reasons, "the verdict and the 
judgment shall 80 State." A defendant found not guilty for these rea. 
80m receives B predispositional hearing by the presiding judge to deter. 
mine the defendant's present mental condition. If the judge finds that 
the defendant could not be discharged or released without danger to  
others, he commits the defendant to a State mental health facility."l 
Within 180 days, the defendant is entitled to  a civil hearing to deter. 
mine if he can be safely released The court can place limitations an this 
release."' If the defendant is convicted and seeka to be committed rather 
than confined and d a h s  that a t  the time of the offense '"ne WBB suffer. 
ing from a mental disease or defect which rendered him unable to  appre. 
ciate the cnmmality of his conduct or to  conform his conduct to the re. 
qvirement of iaw." the court has the authority to make this determina. 
tion end if convinced that this was the ease, can sentence him to a men- 
tal health mstitutmn."s Thm level of impairment 1s only relevant to sen- 
tencing and does not affect any findings of gudt.b" 

The Montana Criminai Law Commission which drafted the Montana 
mens rea approach beheved that they were giving "a more positive test 
for separating 'criminals' from those persons who are mentally responsi. 
ble." The commission was concerned with the jury confuaon under 
the existing Montana nght  and wrong, irresistible impulse test and the 
'"abuse of the 'defense of insanity' that 1s inherent in the indefinite Ian. 
guage of many tests for criminal responsibility." m The eommisaion be- 
lieved that the mens rea approach a t  the findingE stage when combined 
with the dispositmnal power of the court to commit rather than confine 
"should prevent spunous insanity defenses." 111 

If one IS to equate the mens rea approach to the abolition of the insan. 
ity defense, one must examine why our system has this special defense 
in the first place. If insanity 18 inextricably linked to mens rea than the 
defendant who lacks mens rea has committed no crime from which to re. 
lieve him of liability If it were not for the preemptive defense of insan. 

'*Id  s t 5  46-14-202.203 
* " i d  a t 5  46-14-213. Any psychmfrislor expertwitneed rho hasnotexarnlned thede. 

"'id a t 5  46-14-201(2) 
" ' i d  a t 5  46-14-301. 
'I* Id 
"'Id a t 5  46-14-311.312 
"'Starpi Doney.630P2di431Mont  19811 
111 Mont Code Ann 5 46-14-101(1861)(cornrnasroncomments) 
" I d .  
"'id 

randantcannot teatif) an these matters id 
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ity. the defendant should logically be acqultted outright:" In effect, the 
purpose of the insanity defense is to trigger the mechanism that will di. 
vert the mentally ill offender from a punitwe.eomectiona1 disposition to 
a medical.custodialdisposition. Thus, thereare commentators that make 
a compelling argllment that the insanity defense has nothing to do with 
mens rea but is really a SYL genens defense which for policy resenna over. 
rides the fundamental principles on which the authority to impose c h i .  
nsl liability presently ieste."' 

The most commonly encountered "policy" reaenn for the insanity de. 
feme is that it i B  mappropnate to place the formal moral condemnation 
inherent in a criminal conviction upon one who did not have the capacity 
to make a free choice among h a m  alternatives. That is the insane of. 
fender is not morally culpable. Indeed the Durham court went 80 far as 
to state that 

[olur collective conscience dws  not allow punishment where it 
cannot impose blame . , , , The legal and moral traditions of the 
western world require that those who. of their own free will 
and with evil intent (sometimes called mens rea), commit acta 
which violate the law, shall be criminally responsible for those 
acta. Our traditions also require that where such acta stem 
from and are the product of a mental disease or defect as those 
terms are used herein, moral blame shall not attach, and hence 
there will not be criminal responsibility."D 

Without the insanity defense, the "morally" based justification p r o p  
nenta aasert. would require the law to condemn persons who are psycho- 
lomeally considered not blameworthy and thus attach the moral stigma 
of a conviction. This, they assert, would be a morally intolerable situa- 
tion.," 

To accept the argument one must believe that n e w  reo cannot be 
viewed 8s morally neutral. Mens rea. however, denotes a specific state of 
mind or intent and intent is not always morally reprehensible. To the ex. 
tent that one beheves that n e w  EO always connotes moral culpability, 
one is really going beyond intent and searching for motive. The problem 
is that mens rea ie the puzzle of the human mind wrapped in the enigms 
of the cognition and volition surrounded by the mystery of the moral, 
ethical and religious considerations. Indeed as one Commentator noted, 

"'LrKadlsh.  Th~Deri inrofInnoe~nrr.26Camb L J 273,280119881. 
" ' L a  H Paeku, The Lmib of the Crimmd Smction 134-36 1198al. Goldatem & Katr, 

"'Durhamv UnrtedStates.214 F.2dafS76 
ns 'See ,~ .g  .Brady.Aboliah Th~lnaanityO.f.nep--Na',aHovs L REV 629,640119711: 

Abolvlh the " l ~ ~ n i l y ~ / ~ n e ~ " - i l 7 I ) . N o l ? ,  72 YaleLJ S53(1983) 

M o n a h a n , A b o I i s h T h r l n e ~ n i l y D ~ / ~ ~ r ~ - N o f  Yet, 26RutqeraL Rev 71911973) 
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abolishing the insanity defense would require coming to terms with such 
"emotionally-freightened" concepts 8s free will and detenmsm!" Such 
metaphysical concepts are submerged in the general feeling that convic. 
tion without moral blame is unjust 

The moral portion of the morality argument deaiing with the stigma 
of a criminal conviction 88  a practical matter overlooks the greater stig. 
ma attached to the finding of insanity. The stigma of mental illness is at 
least as severe, and probably more so, than the stigma of criminality. It 
adversely affects his self-perception ' W  and his interpersonal relation. 
ships As one commentator cryptically noted "[flormer mental pa- 
tients do not get lobs. In the job market, it is better to be an er.felan 
than an ex-patient '' One shauid not get mired in questions of "moral 
stigma" when the r e d  concern should be the proper disposition of the 
criminally inaane. It is the supervision and treatment that 1s received 
that IS important, not the title gwen to the verdict or the name of the in- 
stitution that administers treatment. One must also consider the prob. 
lem created for that treatment when the t o u t  finds the defendant not 
"responsible," but then the treatment attempts to persuade the patient 
to accept responsibility for his actions. 

Another policy justification for maintaming an insanity defense 1s 
that a state of mind requirement is necessary to direct the deterrent 
threat of punishment to those who might reasonably be expected to re- 
spond to it.  This group is the "average" citizens who perceive themselves 
to be responsible agents with a free will and not just objects of mrcum. 
stances. As one commentator noted "[tlhe reason for inquiring into the 
offender's mental condition is not to prevent the injustice of punishing 
an insane persan but to insure that his exmipation will not have detri. 
mental effects an normal potentiai offenders." By exculpating thoee 
who are not ''responsible," it will by contrast impress upon the normal 
"respansible" person that he will be held ac'countable for his actions. It is 
presumed that emphasis on responsibility in law will inculcate moral re- 
sponsibility in the average  person."^ If mciety were to convict those 

. ., ..~ . ..... .. .. 
"'See Farma. Ghka. Boudresu, Allen & Sherman, Mental Illneaa and the Impact o/Ba 

'"Le Lamy. Sad Consequences a/ iM.nll  Ilinesa. 30 J. Coniulfrng Payehalogy 450 
i teu&ngOlhm Knair About It 77 J Ahnarmal Psychology 1 4 119711. 

,I  Dam l_""", 

E m ,  Ctoil Libertiei and Mmtalll ln~ra. 1 C m  L BuU 101, 123 I18711 Indeed. the 
a t i p s  is BO much greater lor mental i h s s  thm many persons do not wall themielves a i  
the defeme when only mrnm offensea 810 mvolwd. They would rather aulfer the mcmven. 
i e m  a1 the ervnrnd sdivdication and avoid the albatross af the ''msamty'' determmatm 
They then end up hack on the streete 88 uncured. untreated dannerr f" ioeiefy See gmai- 
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whom the average citizen perceives to be not responsible, then the threat 
of criminal conviction will lose its deterrent effect since it does not re- 
flect societal condemnation. This deterrent threat engendered by the 
average citizen's belief in personal responsibilrty 18 an important deter. 
minsnt in his law-abiding Since our entire legal Bystem is 
premised upon personal responsibility, it IS argued that the insanity de. 
feme could not "he abolished without adversely affecting the basic as- 
sumptions upon which the entire criminal law is bmit." "' 

If the average citizen actually beiieves that those who are found ''not 
guilty by reason of insanity" are not "responsible" for their actions, then, 
m theory. this "emphasis by contrast" should fulfill its purpose. How. 
ever. if persons are frequently not being held responsible for their ac. 
tiona and the average citizen perceive8 them to he "responsible" this will 
engender doubts in the citizen'8 belief in his awn responsibility. This is 
reflected m the public outcry and popular call far abolition of the insan- 
ity defense followmg sensational acquittals for insanity such as the 
Hinkley case when the public perception is that a "responsible" person 
has not been held responsible for his actions. This marginally reduces 
the citizen's belief m his own responsibility because if the law 1s to  pro- 
mote responsibility It must impose reaponsibihty. 

Those who advocate the abolition of the insanity defense do so for B 

variety of reasons. H.L.A. Hart beiieves that sanity and mens reo need 
never be established to constitute a crime but that the insanity and the 
lack of mens rea must be shown to  excuse one far his criminal beha- 
vm.'BO Mens rea IS essentially then just a grounds far defeasibdity."sl 
Another commentator also believes that absence of mens rea is an ~ X C U B ~  

for crime, but that the existence of mens rea 1s not a positive require. 
ment for cnmmal habiiity.bs2 One of the most famaua advocates of the 
abolition of the insanity defense. Lady B. Wooten, would abolish all ne 
tions of mens rea and insanity a t  the trial on the merit8. The concepts 
would at111 be relevant on sentencing since the disposition of the of. 
fender is pnmanly what IS at  stake Lady Wooten believes that the 
cnmmai lustice system should be concerned with the prevention of fu. 
ture socially dangerous conduct and the treatment of m a n e  persons 
who come to the iaw'a attention through the criminal justice system.'" 
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While there are those who would adopt a radical approach of allowmg 
no evidence to negate mens rea a t  the trial,'e' the more common ap- 
proach to "abalishing"the insanity defense 1s to simply give full widen- 
tiary significance to mental illness in relation to the requisite state of 
mind."6 This is precisely the approach of the Oregon mens reo system It 
elminates the artificial concept that the defendant must disprove mens 
rea through an affirmative defense when the eystem requires the gov- 
ernment to prove It in the first Instance. By controlling the dispoatmn 
of the offender who is either found not guilty by reason of insanity or 
convicted but offenng evidence of mental illness at  the sentencing stage. 
the Oregon system prevents the state from bemg powerless to protect Lt- 
self from dangerous persons It also properly channels these mdinduals 
into the mental health system. It does so by m effect creating a junspru- 
dence of preventative confinement without warping the traditional 
criminal concepts of responsibility and accountability:" 

The objections to the abolition of the insanity defense are as vaned as 
the proposals in favor. There 1s arguably a due process right to an insan. 
ity defense since It has been such a fundamental part of OUT criminal law 
for a long time."' Intent 18 a substantial question of fact and must be 
submitted to the jury. Sanity and mens rea are inseparable from intent 
and to  remove canstderatian of them would be akin to stnct liability and 
as the Court, in Smith v .  Caiifornta,"' noted, while states can create 
stnct liability crimes by defining crimes without the element of mens 
reo. the power to do so is not unlnmted. Mens reo is the yule not the ex. 
ceptian."'O There are also those who feel that the insanity defense 1s a 
moral issue and it serves a symbolic function.aoY The most practical prob- 
lem is that the mens rea approach will still be subject to expert witness 
domination M i l e  the psychiatrists will be able t o  testify in more med. 
ically relevant terms and avoid the intuitive moralizing which they view 
as anathema, then professional jargon will still be confusing and un. 
intelligible to the average juror. The Bame evidence presently offered on 
the insanity defense will still be offered. They will "mingle vague med. 
leal terms unintelligible to lawyers with an unrelated maral.lega1 term, 
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mens reo.'' As one commentator accurateiy notes the "battlefield may 
shift from the iasue of right YS wrong to the equally troublesome issue of 
intent but the jumm will hear testimony not substantially different--or 
more informative-from what they hear today." 

The military should not adopt this mens rea approach because this 
medical testimony should not go to a jury without some structure being 
imposed on it. The law seeks to give greater precision to those actions 
and individuals which merit criminal condemnations. If pr ies  were to 
decide these difficult medxal.iegal.rnoral issues without guidance the re- 
sults would be unpredictable. There would be no review of the basis of 
the jury's finding. As difficult a8 it is to define terms such as "mental dis. 
ease or defect" that is no excuse for gwmg no definition to insamty. To 
send B jury out to decide B legal issue of responability without legal 
guidance is an abdication of judimai responsibility. 

VI. RECOMMENDATIONS AND CONCLUSION 
The basic goal of the militaryiustice system, as in any criminal justice 

system, is to protect society against the conduct which it deems undesir. 
able and labels criminal. It does this through preventive memres .  That 
is it punishes those who violate the law rather than rewarding. a t  least 
directly, those who engage in desirable conduct. The punishment that It 
inflicts serves a multifaceted purpose. I t  first seeks to deter the individ. 
ual criminal by exposing him to the unpleasant consequences resulting 
from his undesirable conduct. This is through incarceration, fines or 
other penalties, the general stigma of conwtion, and ~n the military 
through loss of rank, prestige, restraints on liberty which me 1186 than 
confinement and ultimately to  punitive dmcharge from the service. In 
spite of recidivism, it can be assumed that specific deterrence does not 
fulfill its goal. The military justice system also seeks to  generally deter 
the public a t  large by allowing them to observe the fate of those who do 
commit crimes The succe~s of general deterrence. of course, depends 
largely upon the moral training, maturity and intelligence of the target 
population. The preventive effects of this generally threatened punish. 
ment must also, even in the absence of empmcal suppofl, be assumed to 
fulfill its goal A criminal justice system also seeks to educate the public 
as to those actions which are soediy acceptable and those which are not. 
It does this mainly by punishing the p o ~ s l y  unacceptable conduct, or 
what we term crimes. It IS by contrast that the public comes to appreci. 
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ate what is acceptable. Concepts such as revenge or retribution are ana. 
thema to modern principles of crime and punishment. 

Another principal goal of our criminal justice system 1s the rehabdita- 
tion of the offender BO that he may become a productive, law-abiding 
member of society. The emphasis is upon inculcating in him B sense of 
personal responsibility and mpect  for the law. The goal is to identify 
the antecedent cauees of his criminal conduct and then to therspeu. 
tically effect a behavioral change. It is based upon reward for socially ac- 
ceptable behavior rather than just punishment for socially unacceptable 
behawor. Finally, the criminal justice Bystem also seeks to protect saci. 
ety by restraining socially dangerous offenders. The m a n e  offender, is 
difficult to dispose of because many of the goals of the criminal justice 
system do not apply to him The insane offender for the mmt part. can. 
not be specifically or generally deterred or "educated." Retribution is 
clearly unjust. The two goals applicable to thm individual are rehabihta. 
tion and restraint. The antecedent cauee of the unacceptable conduct IS 
insanity. and therapy should be available far rehabilitation However, 
the offender may be too samally dangerous to be allowed to be at large 
and restraint may be required. 

The "guilty but mentally ill" verdict directly helps to achieve these two 
goals in relation to the insane offender. It allows society to impose imme. 
dink maximum restraint on those who are mentally ill and in need of 
psychiatric treatment In fact, it assures that they will recave such 
treatment. It separates those who, while mentally ill, are not so de. 
ranged that they could not intend their actions. The Bystem must retam 
the "not guilty by reawn of insanity'' because there will always be those 
individuais who are 80 seriously deranged that i t  would offend our moral 
sensibilities to incarcerate them. The commitment procedures should be 
strengthened to insure that they wili be properly channeled into the 
medical.custodia1 Bystem To acquit them and then not take care to 888 

that they are properly treated in unfair to them and injurious to society. 

Procedurally, the Michigan ''guilty but mentaliy ill" approach should 
be adopted by the military criminal justice system. It has survived ail of 
the Constitutional attacks upon it and there are sufficient safeguards 
through jury instruction and limitations on arguments based upon the 
dispasitional result of the two verdxts to control compromise verdicts. 
The jury confusion on the overlapping nature of insanity and mental ill. 
new may require a new substantive test for insanity. The test which this 
author would modestly propose is as follows. 

INSANITY: BASED UPOK THE TOTALITY OF HIS MEN- 
TAL FACULTIES, WAS THE ACCCSED AT THE TIME OF 
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HIS ACTION SUBSTANTIALLY UNABLE TO ACT RATION. 
ALLY? 

Both of these definitions ioak to the "totality of his mental faculties 'I 

This IS broad enough to include the three spheres of the mind, the cagni. 
tive, vahtional and affective. It is general enough to be flexible when 
new advances m psychiatry occur It will allow the medical experts to 
testify in medically relevant term8 without attempts to box them into 
legalistic temmalogy. Both definitions alao focus on the ability ''to act 
rationaily." This again allows for medical evidence t o  clinically appraise 
his mental state. I t  avoids the problems of distinguishing between terms 
such as "criminality" and "wrongfulness" which me quadega l ,  moral, 
ethical terms. The focus is not whether the individual acted rationally as 
to B certain extent aU criminal action is irrational. Instead the focus is 
upon his ability or capacity to act rationally. The key distinction in the 
two definitions is between "substantially unable" and "impaired capac. 
W I n  the former. "substantial" is intended to imply a very high degree 
of insanity and the p r y  should be 80 instructed. The word "totally" was 
not used for many of the reasons discussed in the section an Insanity 
Teats. It IS doubtful that any person "totally" in the strict ~ense of the 
word could not act rationally. By requiring an extremely high degree af 
insanity, a policy demaon is bemg made that society will only accept the 
acquittal of the mast seriously deranged individuals The definition of 
mental illness only requires some mpairment to be involved This allows 
society to impose the necessary restraint upon such persons, who prob. 
ably make up the majority of those raismg the insanity defense, while 
assuring their proper entitlement to treatment. The key to the success of 
B military "guilty but mentally 111" approach coupled with this proposed 
test wiil be the military judge a h a  must limit the expert domination by 
restricting their testimony to medicaliy relevant terms, by controlling 
both adversaries from piaymg upon the fears of the ~urors based upon 
dispoation and, finally, by making it clear to the members that their 
goad common sense is necessary to distinguish between the grossly de. 
ranged who merit an insanity acquittal and the mentally ill who merit a 
conviction. 

112 



THE PRIVACY ACT: 
A SWORD AND A SHIELD 

BUT SOMETIMES NEITHER * 
ByMajor JohnF.  Joyce * *  

I. INTRODUCTION 
The goal of defining and givmg content to an individual's nght  to pn. 

vacy has proven to be elus~ve Efforts by judges, legislators, and com. 
mentators have met with varying success. The Privacy Act of 1974 was 
statutory attempt to protect an individual's personal privacy from var. 
iou8 intrusioni by the federal government.'Ta understand the scope and 
thrust of the Privacy Act and to assess Its effectiveness in protecting 
personal privacy, i t  is essential to study the Act in context with other 
privacy safeguards. These safeguard8 include the common law tort for 
the invasion of privacy, the developing constitutional right to privacy, 
and several statutes which protect privacy interests in specific, function. 
a1 areas. 

A .  SEVERAL DIMENSIONS OF THE 
RIGHT TO PRIVACY 

The concept of an individual's right to privacy is not new, although It 
IB a relative late-comer to the system of individual rightn in the United 
States. Angldaxon and German tribal law protected the peace that at. 
tached to every feeman's dwelling and provided compensation for dam. 
ages to property, insulting words and trespass The nght  to privacy 
made it8 first appearance in American law as a civil suit far money dam. 

' T h r P n u a c ~ A c t a l 1 9 7 4 . 5 U S C  5 522al1976) 
' I DE Geseue Der Angelraehaen Ab, 8, 15. 17 HI 11. kE 40, Ine 6-6 3 IF Lieberman 

ed 1903), 1 F Pollock & F Maitland The Hmiar) of the English Lau 45 12d ed 1968) 
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ages or for injunctive relief against an unwarranted invasion of the 
"right to  be let alone." Although Judge Cooley was the first to arbcu. 
late the right to privacy in this context, Justice Brandeis in his clasaic 
dissent in the wiretapping caee, Olmstead u. United States, described 
with unsurpassed eloquence the impartance of the right to privacy and 
it8 constitutional underpinnings. His words do not go stale from repeti. 
tion. 

The makers of our Constitution undertook to secure condi. 
tiow favorable to the pursuit of happinesa. They recognized the 
sigmficance of man's spiritual nature, of his feelings and of his 
mtellect. They knew that only a part of the pain, pleasure and 
satisfactions of life are to be found m material things They 
sought to protect Americans in their beliefs. their thoughts, 
their emotions and their senaationa. They conferred, 8s agamst 
the Government, the right to be let alone-the most compre. 
henave of rights and the right most valued by civilized men.' 

Earlier, Justice Brandas, with Samuel D. Warren, had argued for the 
existence of a privacy tort in their famous law review article.' The pri. 
vacy tort was given further definition by Dean Prasser, who analyzed 
the existing body of caee law and concluded that the privacy interests 
that had been protected fell into four categories: wrongful approprie. 
tion and use of a person's name, likeness or personality. physical intru- 
aon into a person's solitude or seclusion, public disclosure of private 
facts that a reasonable person would find objectionable and publicity 
that places a person m a false light in the public eye! 

Several modern commentators have sought to further define the sub 
stantive content of the right to privacy. Professor Tom Gerety p s t o  
lates that privacy is comprised of three distinct elements: autonomy. 
identity, and intimacy Professar Ruth Gavison suggested that a ne- 
tral concept of privacy LS a complex of three independent and irreducible 
elements: secrecy, anonymity, and solitude.' Each of t h e e  formulations 
centers on the extent that ~n individual is accessible by others. Notwith. 
standing the labels given, most commentators agree, mmetimes intui. 

" "he right to pmonal p m a c y  IPS ivsf deunbai 81 the "right to be let alone'' by Judge 

' 2 7 7 0 8  438,47811927)(Brander,J ,dlaaenfmg) 
' W m e n b B r a n d e i s ,  TheRighl toPnmay.4Harv L.&v 19311890). 
' Prosser.Pnuoay, 48 Cahf L Rev 119601 Seeaiso. W Prawri. HmdbookofthaLasol  

T a r v 5  11714fhed 1971) 
'Gerory.Rad~f~ningPni.aiy. l 2 H a r v  C R - C L L  Rev 233119771 
' Caulson. Piivoc and lhr  L~rnits of l a w .  89 Yale L S 421 11980) P r a f m r  Gavvon 

brstei that secrecy, anonymity and sohfudi are ahorthand for the extent to which an 
indwrdusl IS h o r n ,  the extent ta when an individual 18 the  aubiect 01 attention, and the 
extent taorhxhothers haveaecesstaanindividual. 
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tively, on the factors that must be conadered in analyzing an mdwid. 
ual's privacy interest There IS, however, no unified acceptance of a nght  
to  privacy which embraces all three privacy areas: the privacy protected 
by tort action, the privacy granted by Statute and the privacy guar. 
anteed by the Constitution. A common feature of most privacy literature 
is that it leaves "essentially unspecified the substance of what 18 being 

However, this unsettled State of affairs should not be SUP 
pnnng Privacy is a developing nght, the contours of which will grad. 
ually emerge from the traditions, experience, and needs of society." 
Law, 88 always. reflects societal concerns-albeit slowly-and privacy 
has progressed from general commentator doctrinaire to  legal principles 
grounded in innovative constitutional moorings. 

In 1965, the Supreme Court f m t  announced a constitutional nght to 
privacy.'l This newly articulated constitutional protection has been 
further defined in subsequent cases. The Court has generally character. 
ized privacy interests as thow relating to marriage, procreation, abor. 
tion, contraception, family relatimahips, and child rearing." Due to Its 
ad hoc development, the constitutional nght  to privacy has eluded an 
exact definition and remains analytically unclear. I t  IS uncertain wheth- 
er Judges regard privacy BS B single right or simply as a convenient ex. 
pression for a cluster of related rights. The greatest uncertainty is 
whether courts will limit the constitutional right to privacy to  the con. 
ventianal interests of marriage and the family or expand the concept tc 
encompass B notion of individual autonomy 

' L.Tnble, AmericanConstaut~onalLaK 5 lE-l .at887 11978) 
"Emermn T h p R i g h f o f P I i v o r y o n d F r . a d o m  ofthePiesa, 14Harv C R.-CLL Rev 

329119791 
" Griswold 5' Connecetaut 381 U S 479 11565) [right to privacy m penumbras of first 

eight amendments protects lnteredts of marned personainnsing contraceptives) Although 
the Court had allvded to a prwacy right m PTLW c a m  auch as Meyer Y Nebraska, 262 U.S. 
390(1923! inGruwaid thocourtforthefirattimagrovnded thlrrlghtmtheConPrltvtlon 
" Kat2 v United States. 389 U S  347 11967) lright to privacy found ~n fourth amend. 

ment proLee16 individuals against warrantless w ~ e t s p ! .  Stanley v Georms 394 U S  567 
(15691 (right b privacy embdied tn first amendment pmteets mdwduals  intaresf LO 
w e n n g  pornography s t  home), Eiienstsdt Y Baad. 405 U S  438 (1872) (rlght to p r w ~ c y  
gusranteea m e b d  to bvlh  control devices by unmarried perbans). Planned Parenthood af 
Miiaaurl Y Dsnforth, 428 U S  52 11978) (atate Isw m u c k  down requumg ~pouml, m m 
the m e  of an unmarried minor, parental consent. p m r  to iecvilng an aborfianl Carey Y 

Poilulation Services international 431 U S  678 11577) I D I Y ~ ~ I W  deeman afrvck down 
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There are several statutory provisions m specific functional areas 
which protect privacy mterests. The Coneumer Credit Protection Act of 
1968 was designed to insure fair credit billing and reporting procedures 
Procedures were established to allow consumers to raise and resolve bill- 
mg errors m periodic statements. Additionally, consumer reporting 
agencies were required to follow certain procedures designed to insure 
the accuracy, confidentiality, and proper use of credit reports. Consu. 
mew are entitled to access and have the nght to rebut adverse informa- 
tion The various drug and alcohol treatment Statutes prohibit the un. 
consented disclasure of information regarding an mdiwdual's participa- 
tion ~n B rehabilitation program unless needed by the personnel adminis- 
tering the program. m response to a medical emergency, ordered by a 
court of competent jurisdiction. or in furtherance of scientific research 
The Right to Financial Privacy Act of 1918 limits the access of the fed. 
era1 government to the financial records of the customers of fmancml 
mstitutmns." There are also restrictions on the disclosure of Infarma- 
tion about individuals that IS mamtained by educational msntutions." 
The Privacy Protection Act of 1980 limits the authority of law enforce- 
ment officials to search for or seize the work product of members of the 
communications media 16 The Intelligence Identities Protection Act pro. 
scribes the disclosure of the identity of American intelligence person- 
nel."Two dtatutmy safeguards which apply to most mdi\iduals are the 
limitations on the disclosure of tax return information for purposes not 
related to tax admmistratm lo and the hmitstmns on the disclosure and 
use of census information Although this discussion of specific statu- 

"The Camprehansiie Alcohol Abuse and Alcoholism Pre i en rm Tre~ imen i  and 
Rehabdiianon Act of 1970 12 L 5 C 5 1682 119761. The D~ig Abuse Office and Treat 
menf A N  of 1972, 21  D S C  5 1175 119761 implement in^ repukhoni b) the Public 
H ~ s l r h S p i . n r . i r . i r d 2 C I R  6 7 7  l lqRli  
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tory protections 1s not exhaustive, it illustrates B growing aw~reness by 
Congress af privacy related interests and an attempt to legislate specific 
protections in certain areas In other mtuations involving the federal 
government's collection, maintenance. use or disclosure of personal 
mfomation, the analysm of the protection of privacy must turn to the 
two statutes which govern federal information practices. the Freedom of 
Information Act *'and the Pnmcy Act Is 

B THE FREED0.V OFl.YFOR.\l.-l U0.Y 
A('? iFOl.-l,-I'HEGIHEH .\I.-l.lOR ST.4TL.TE 

GO I%R.YI.YG 1.YFORJL-l Cl0.Y PRA('UC'E.5 
The FOIA, a8 the primary federal law on openness in government, IS 

premised on the cangresaanal stance that an informed citizenry pro. 
vides a check against corruption and can more effectively hold the gov 
ernment accountable to  the governed It has served 88 a madel far subse- 
quent open government statute8." The prior disclosure legislation, sec- 
tion 3 of the Admrnstrative Procedures Act of 1946. had been criticized 
because it created a series of loopholes which virtually closed off all pub. 
lic access to government files.*& Enacted m 1966, effective m 1967, and 
subsequently amended in 1974 and 1976, FOIA provides that any per- 
son has a judicially enforceable nght  of access to agency records except 
to the extent that all or part af B record falls within one of FOIA's 
exemptions. Subsection (a1 of FOIA establishes three requirements to en- 
hance public knowledge of and a c c m  to agency records, depending on 
them general nature and degree of importance to the public. publishing 
in the Federal Register descriptions of the agency's organization, func- 
tmne, procedures, substantive rules and statements of general policy 
(Section (aH111; indexing and making available for pubhc inspection and 
copying all final opinions and orders in the adjudication of c~ses,  specific 
policy Statement8 and adminiatrative etaff manuals and instructions 
that affect the public (Section (aK21); makmg the records available upon 

The Freeaau. of Infarmatm A m  5 L- s c g 652 119761 
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a request made m accordance with agency rules (Section (aX3ii. The last 
access provision covers the vast majority of agency records. Subsection 
(b) of FOIA enumerates the nine exemptions which may be used to with. 
hold all or part of an agency record. As a general rule, the FOIA eremp 
tions are discretionary, allowing agencies to release otherwise exempt 
information when there is no legitimate governmentai purpose for with. 
holding. Mast of the FOIA case law has dealt with the interpretation of 
the exemptions and their application in specific situations." 

C. FACTORS LEADING TO THE ENACTMENT 
OF THEPRIVACYACT 

The Privacy Act 1s the ather malar statute governing federal Informa- 
tion practices. Prior to discussing the specific provisions of the Act and 
how they interface with FOIA, it would be helpful to examine the factors 
which led to its enactment. Congress recognized that the expanded use 
of computers by federal agenaes to store and retrieve information about 
mdiwduala not only increased the efficiency and responsiveness of gov. 
ernment but also preaented an increasing threat to personal privacy.11 
Concern over the increasing computerization of sensitive personal data, 
the continuing sophistication of technology, and the alarming tendency 
of the government to  put information technology to uses detrimental to 
individual privacy was detailed by Professor Arthur Miller in his test,- 
money ta the Senate in support of the Privacy Act. He stated: 

Americans today are scrutinized, measured, watched. and 
counted, and interrogated by more governmental agencies, law 
enforcement offmale, social scientists and poll takers than at 
any other time m our h i m r y .  Probably m no Nation on earth 1s 
as much individualized information collected. recorded and dis- 
seminated as m the United States. 

The information gathering and surveillance activities of the 
Federai Government have expanded to such an extent that they 
are becoming B threat to ~eversl  of every American's basic 
rights. the rights of privacy, speech, assembly, association, and 
petition of the Government. 

. . I . * . *  

** R Bouehsrd & J Frsnkhn. Guidebmk to the  Freedom ai Information and Pniacy Act 
11980) lrepnnlmg Note. The Pnuor)  Act of 1974 An Oiiriiioiil and Cnfique, 1976 Wash 

" T h e  Legislative hatory of the Privacy Act 16 exhaustively collected m L e # g . b l i ~ r  
Hutory o/ the Pnuncy Act o/ 1971. S3418 (Pub L 93-679) Source Book mn Pnumiy. 
J a m  Committee Print aE Senate and Hause Committees on Gaie rmenr  Operations. 94th 
Con., 2dSess 11976)jhereinsiteriitada~SaureeBaokl 
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I think if one reads Orwell and Huxley carefully, one realizes 
that "1984" is B state of mind. In the past, dictatorships always 
have come with hobnailed boots and tanks and machineguns, 
but a dictatorship of dossiers, a dctatorship of data banks can 
be just as repressive, just as chilling and lust aa debilitating on 
OUI constitutional protections. I think it is thie fear that pre 
eents the greatest challenge to Congress right now.#' 

A report by the Department of Health, Education and Welfare (HEW 
quoted Alexander Salzyhenitayn, the Russian Nobel Prize winner, who 
graphicslly described how an allknowing government can dominate its 
citizens: 

As every man goes through life he fills in a number af forms 
for the record, each containing a number of questions. 
, . ,There are thus hundreds of little threads radiating from 
every man, millions of threads in all. If these threads were sod. 
denly to became visible, the whole sky would look like a spider's 
web. and if they materialized as rubber, banks, busea, trams 
and even people would all iose the ability to move, and the wind 
would be unable to carry tomup  newspapers or autumn leaves 
along the streets of the city. They are not visible, they are not 
material, but every man IS constantly aware of thew existence. 
. . Each man, permanently aware of his own invisible threads, 
naturally develops a respect for the people who manipulate the 
threads.Ps 

The HEW Report went an to recommend the enactment of a federal 
"Code of Fair Information Practices" far all automated personal data 
systems. The Code WBB based on five pnneiples: there should be no rec. 
ords whose very existence is secret, an indimdual must be able to disco". 
er what information about him is in a record and how i t  1s used, an indp 
vidual must be able to prevent information collected for one purpose 
from being used for another purpose without his consent, an individual 
must be able to  correct or amend erroneous mformstion, and any organ. 
ization creating, maintaining, using or disseminating records of identifi. 
able personal data must assure the reliabiiity of the data far then in- 
tended use and take precautions to prevent misuse of the dat&.%O All of 
thew principles, in one form or another, became B part of the Privacy 
Act. 

" S Rep No 93-1183. 93d Con8, 2d Seis 7 (19741 reprmfed m Source Bmk supra 
note27,at 160. 

I' A. SoiLhmmyn, Cancer Ward 119681. quofed bn Records. Cornputera and the Rxghfs of 
Wurns U S  Department of Health. Educ and Welfare. 31 (19731 [hermafrer clted a8 
HEW Report] 

''HEWRepafl.aupmnob29 r~?rinlrdinSourieBoak,svpranare27,ar162 
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Another report which had a significant impact on the enactment of 
the Privacy Act was produced by the National Academy of Sciences Proj. 
ect on Computer Databanks. This report, entitled Databanks ~n a Free 
Societg, outlined the effect of the use of computers an recordkeeping 
processes in the United States, and what the continued growth of large. 
scale databanks, both manual and automated, implied far the mdwid. 
ual's constitutional rights to privacy and due p ro~ess . ' ~  Evidence of this 
continuing growth of data banks was a proposal to create a centralized 
computer system which would have the capability to link all of the fed. 
era1 agencies into a massive network The contemplated system, which 
was to be the largest angle governmental purchase of data procesnng 
equipment, was ominously known as FEDNET.'* 

In addition to concern over potential abuses that might result from the 
increased automation of federal record systems, congressmnal studies 
uncovered several actual abusive practices. The Census Bureau had sent 
a fifteen page questionnaire tocitizens which asked 

What have you been doing m the last 4 weeks to find work? 
Do you have any artificial dentures? 

Do you or your spouse 8ee or telephone your parents as often BS 

once a week? 

How many different newspapers do you receive regularly? 

How often do you go to barber shops or beauty salons? 
What were you doing most of last week? 

Applicants for federal lobs m Some agencies and employees in others 
were required to complete psychological testing forms which included 
such inqmnes as these: 

I am very seldom troubled by constipation 
My sex life 18 satisfactory. 
I have never been in trouble because of my sex behavior. 
I do not alwaya tell the truth. 
I am very strongly attracted to members of my own sex 

Many of my dreams are about sen matters 
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I like poetry. 
I go to church almost every week. 

I believe in the second coming of Christ. 

I believe there 18 a God. 

My mother was a goad woman 

I have used alcohol excessively is 

One of the most pervasive of the intrusive mfomatian programs in- 
valved the Army's collection of information on ciwlians, through its own 
records and those of other federal agencies The Army's original objec. 
tive was to gather the information necessary to accomplish its important 
mission of quelling civil disturbances. However, due to the lack of effec- 
tive safeguards on the collection, maintenance and use of the mforma- 
tion, several abusive practices developed. The details of these practices 
were documented in eongresaanal hearings and summarized as follows 
by Senator Ervin. 

Despite Firnt Amendment rights of Americans, and despite 
the constitutional dwismn of power between the federal and 
state governments, despite laws and decisions defining the le. 
gal role and duties of the Army, the Army was given the right 
to create an information system of data banks and computer 
programs which threatened to erode these restrictions on gov 
ernmental power 

Allegedly for the purpose of predicting and preventing civil 
disturbances which might develop beyond the control of state 
and local officials, Army agents were sent throughout the corn- 
try to keep surveillance over the way the civilian papulation ex- 
pressed their sentiments a b u t  government policies. In 
churches, on campuses, in classrooma, in public meetings, they 
took nates, taperecorded, and photographed people who dis. 
sented in thought, word 01 deed. This included c l e r w e n ,  edi. 
tors, public officials, and anyone who sympathized with the die. 
en t e r s  

With very few, if any, directives to guide their activities, 
they monitored the membership and policies of peaceful organ. 
izations who were concerned wah the w r  m Southeast Asia, 
the draft, racial and labar problems. and community welfare. 
Out of this surveillance the Army created blacklists of organ- 

Id st 13. Source h o k .  8upm note 27 at 168 
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izations and personahties which were circulated to many fed. 
eral, state and local agencies. who were all requeated to supple. 
ment the data provided Not only descriptions of the contents 
of speeches and political comment8 were Included, but ~rrele. 
"ant entries a b u t  personal finances, such as the fact that a 
military leader's credit card was withdrawn. In mme cases, a 
psychiatric diagnosis taken from A m y  or other medical rec. 
ords was included. 

This information an individuals WBB programmed into a t  
least four computers according to thew political beliefs. or their 
memberships, or their geographic residence. 

The Army did not just collect and share this mformatmn. 
Analyats were asagned the task of evaluating and labeling 
these people an the basis of reports an their attitudes. remarks 
and activities. They were then coded for entry into computers 
or microfilm data banks a d  

The Watergate scandal which created a political crisis unparalleled m 
the history of this country also kindled a firestorm of interest in the pra. 
tection of personal privacy from governmental mtrusmns. A represents. 
twe of the American Civil Liberties Union, summarizing the impact of 
Watergate, s ta ted 

Watergate has thus been the ssmbalic catalyst of a tremen- 
dous upsurge of interest in securing the nght  of privacy: wire. 
tapping and bugging political opponenta, breaking and enter- 
ing, enemies list6, the Huaton plan, national security justifica. 
tians far wiretapping and burglary, misuse of information com. 
piled by government agencm for p o l i t d  purposes, aceeas to  
hotel, telephone and bank records: all of these show what gov. 
ernment can do if its actions are shrouded in secrecy and its 
vast infarmation resource8 are applied and mampulated m a 
punitive, selective, or political fashion " 

Despite the wealth of information in the congressional hearings on ac. 
tval abuses that had taken place and on the dangers inherent in the go". 
ernment's increased use of computers to store and retrieve personal in- 
formation, the legislative history of the Privacy Act is B graphic demon. 
stration of legdative chaos:# The House of Representatives and the 
Senate onginally passed materially different bills." Due to time pie* 

" I d  a t 1 4  SourceBoak,ruprana~22i,atl61 
" I d  at l l , S o u r c a B a o k , i u p r n n o t e 2 7  at164 
"R Bouchard supmnole26,ar46 
"H R 16373.93dCong PdSesa (1914).S3418,93dCong,PdSes.  11974) 
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surea, the bills were not referred to a conference committee. Rather, 
House and Senate committee leaders held a B B ~ S  of mfarmal meeting 
which resulted in a comprise bill which contained portions of the origi. 
nal bill8 from both the Senate and the House and some entirely new 
amendments." As a result of this unusual legislative process, many im- 
portant provisions are not explained by committee reporte. The only rec. 
ord of the negotiations leading ta the bili that was actually adopted is B 

brief staff analysis of the compromise amendments which was inserted 
into the record of bath the House and Senate shortly before passage?* 
The bill was signed into law by President Ford on December 31, 1974 
with aneffective date of September 21,1915. 

The Privacy Act as enacted did leave open two important avenues for 
additional development and refinement. The Act charged the Office of 
Management and Budget (OMB) with developing gudelines for the im. 
plementation of the Act throughout the federal agencies and providing 
continuing assistance and oversight." The OMB has published these 
guidelines in OMB Circular A-108," Further, the Privacy Protection 
Study Commission, an advisory body created by the Act to study the is. 
sues raised by the Act and to recommend additional legislation, has com. 
pleted a thorough and mformatlve report.'s 

D. SCOPE OF THE PRIVACY ACT 
Most of the pnvisions of the Act apply solely to records mamtained 

within a system of records. A system of records IS "a group of any rec- 
ords under the control of any agency from which information is re. 
trieved by the name of the individual or by Some identifying number, 
symbol or other identifying particular assigned to the individual."" 
Consequently, the scope of the Privacy Act 1s much narrower than that 
of FOIA which applies to the broad spectrum of ''agency records." The 

- ,". ."". 
"Pub  L No 83-679.9 6.88Sfaf 8 8 9 7 . 5 U S C . 6  562anorei19761 
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Privacy Protection Study Commission was critical of the narrow scape 
of the Act because It excluded records that contained a great deal of per. 
sand information but were not retrieved b> B personal identifier Agen. 
cies can and have evaded the purposes of the Act by revamping their rec. 
ordmamtenance practices 

In order to  understand uha t  constitutes a System of records several of 
the terms within the definition must be further defined or analyzed. The 
term record 1s broadly defined as. 

Any Item. collection or grouping of information about an indi. 
vidual that is maintained by an agency, including but nnt lim. 
ired to, his education. financial transactions. medical history. 
and criminal or employment history and that contains his 
name, or the identifying number, symbol, or other identifying 
particular assigned to an individual such as a finger or voice 
print or a photograph *' 

A record must also reflect Some quality or characteristic af the mdivtd- 
ual to come within the purview of the Act 

A recurring issue 1s whether the personal notes of an agency official 
are considered to be records under the control of the agency. If BO, the 
prouiamns of the Privacy Act may be applicable As a general rule, the 
personal notes of a governmenr employee are not records if they are kept 
voluntarily as a memory aid and are not circulated for use by other em. 
ployees." Conversely. I" most s,tuat,ons. lf personal notes were com- 
piled at the behest of the agency or, once compiled. were utilized by 
other employees they would be considered as records under the control 
of the agency 

The Act's defimtion of "agency" Io refers to the FOlA definition which 
states 

. 'Comm~smnHepart  supranote43 
,' 5 U S C 5 552a(aX4)115761 
Ss Sheets where employee8 sign ~n and out to record work hourr are nor recards 81 de. 

iinea by the Priiaci  Act because the) do not reflect B q u d l t i  or rharaeferiaitic of the m 
dwmual American F d n  of Gai't Emp1o)eei Y Kat I Aeronaufica and Space Admin 482 
F Supp 281 (S  D TPY 1980) 

. A ~ X  E ~ ~ ~ ~ )  c ~ ~ ~ ' ~ .  380 F supp 630 (s 
Gvidehnes nupro note 42 at 28552 The personal notes of 8geney n 
the conduct and lob performance at  their subordinate8 A problem 
conrse af  raking en adrerie a ~ m n  against B subordinate, these p e n  
pornfed mio agency recorda In resalving this imne the  courfs have 
mc) nmandmds see note 14 infra.  uhieh require that the mcomaraad information be BCCY , and complete Sea Chapman L liaironal Aeronautics and Space 

6 15th Car 15821 Thompson \ Department of Tranap , 647 F Svpp 

j- porter count, 

SC 5 652aiaX11119761 
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The term agency as defined in section 56Ua) of this title in. 
dudes any executive department. military department, Gav 
ernment corporation, Government controiled corporation, or 
other establishment in the euecuttve branch of Government (in. 
cluding the Executive Office of the President), or any mdepend. 

Section 5510) of Title 5.  U.S. Code, further defines the term agency a8 
each authority of the Government of the United States, whether or not 
it i i  within or subject to the review of another agency Congress, the fed. 
era1 judiciary, the governments of the terntories or possessions. courts. 
martial, military commissions. and the government of the District of 
Columbia are expressly excluded. There are two significant factors to be 
considered in assessing whether an entity has agency atatus: whether It 
has substantial independent authority in the exercise of specific func. 
tions and whether i t  deals directly with those subject to its decisions,'l 
The Act also applies to government contractors who, pursuant to a con. 
tract, operate a system of records on behalf of an agency." 

Individual is defined as  "a citizen of the United States or an alien law. 
fully admitted for permanent residence." Is Thus, unlike FOIA, the Act 
excludes foreign nationals:' corporations, and other business enter. 
prises." There is a split of opinion over whether information a b u t  an in- 
dividual in ius entrepeneurial capacity is within the ambit of the 
The tetter position i8 that the Act should be broadly construed to in. 
clude entrepeneurial information. The Act is designed to protect the in. 
dividual's fundamental right to informational privacy by controlling 
various governmental activities. Additionally. the Act d w s  not specifi. 
cally exclude businem related information and in many inetances such 
informatmn not only reflects a quality or characteristic of the individual 
but is also highly personal. 

ent regulatory agency. 

" I d .  a t §  562a(sXZ) 
'( S.Rep Na 93-1183.avpmnaC28.st79,reprinirdinSovreeBaok,~upmnote27,at 

2 8 2  Raven v Panama Canal Co , 683 F 2d 169 (6th Cn. 19781. e m /  denred 440 U S 960 
(19791. 

' 6 D ~ e a s e r I n d ~ e  .Inc Y UrutDdStatps.596FZd1231I5thCir 19791.OKCC~rp v.WI1- 
ham.i.461F Supp 54OIND.Tex 1978) 

Compare ZeUer Y United Ststea. 467 F Supp. 487 IE D.X Y 19791 with Shermco 
lndus .Inc v.SeerrtnryofUieAeForce,452F.Supp.306(ND Tex 19781,rdlonaIhrr 
grounda.613F.Zd 1314(5thCir I9SOl:ondOMBGrnd~hn~a.supm nom42 at28951 
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The Act broadly defines the term mamtain Maintain meam to main- 

E. OVERVIEW OF THEACTS MAJOR PROVISIONS 
The Privacy Act expressly recogmzes that the right to privacy ''is a 

personal and fundamental nght protected b i  the Constitution," 'I re. 
sped  for which is essential to B democratic form of government.ls The 
increasing use of computers and mphisticated information technology 
by the federal agencies, while essential to efficient operation of govern- 
ment, poses B grave threat to  personal privacy. The Privacy Act seeks to 
effectuate the goal of informational privacy by allowing individuals to 
limit the federal government's collection, mamtenance, use, and disseml- 
nation of certain personal mformation. 

The Act has several interrelated provisions which grant affirmative 
rights to individuals and place restrictions on government information 
practices. It requires agencies VI abide by fair information practices in 
the collection, maintenance and dissemmation of records.- Agencies are 
required to establish procedures to insure that individuals are e v e n  ac. 
cess to their records and the oppariunity to amend inaccurate informa. 
t i m D L  Due to competing policy considerations, the Act established cer. 
tain exemptions, which allow agency heads to exempt certam systems of 
records from specified provisions of the Act.'* Subject to several specific 
exceptions. disclosure to third parties of information from within a sys- 
tem of records is prohibited Further, even when the agency is permit. 
ted to disclose protected mformation, It 1s required to meintam an ac. 
counting of the disclosures. The Act also limits the use of an individual's 
social security number as a universal Identifier." Finally, criminal penal. 
ties and civil remedies were established for vmlations of the Act." The 
remainder of this article will examine the major provisions of the Act to 
determine where the Act has been successful and where it has failed in 
achieving informational privacy in the federal Sector. In areas where the 
Act has failed posable solutions will be offered. 

tam, collect, use or disseminate.'' 
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11. FAIR INFORMATION PRACTICES 
One method by which the Privacy Act seeks to insure informational 

privacy is by mandating fair infannation practices for federal agencies. 
As discussed earlier. these practices include both public notice provi- 
sions and substantive restrictions on the coiiection, maintenance, use, 
and dissemination of information. The public notice provisions are de. 
signed to educate the pubhc as to what information the government is 
collecting and how it 18 using that infannation. The substantive restric. 
tions imphcitly recognize the individual's interest in limiting the gavem- 
me& acquisition and disclosure of personal information. 

A.  PUBLIC NOTICE PROVISIONS 
As aripnally enacted, the Privacy Act required each agency to publish 

annually in the Federal Register notice of the existence of each system of 
records that i t  main ta indm The Act prescribes the content of the no- 
tice. to include the character, name and location of the system, the cate. 
gories of individuals on whom records are maintained, the routine uses 
of the records contained in the Bystem, the agency's policies and prac. 
tices in storing, retrieving, retaining and disposing of the records, the ti. 
tie and address of the agency official responsible for the system, the pro- 
cedures available to an individuai to determine whether the system eon. 
tains a record pertaining to him, the procedures for obtaining a c c m  and 
requesting amendment, and the sources of the information contained m 
the system!' One of the important functions of the public notice require. 
ment is to prevent agencies fmm maintaining secret Bystems of records. 
It fosters agency eomphance by providing for public scrutiny. Surrepti. 
tous recordkeeping, with ita potential abuse. had been one of the major 
factors leading to the enactment of the Privacy Act." The content of the 
pubhc notice also a w s t s  an individual m determining whether an agen. 
cy maintains a record about h m  and how he can exercise his access and 
amendment rights 

The Privacy Act was amended by the Cangressianal Reports Elimina. 
tion Act of 1982. which requires public notice only "upon establishment 
or revision" of a system of records ID In addition to the public notice re- 
quirement, agencies must give advanced notice to Congress and OMB 
prior to establishing or altering a system of records. The n o t m  pravi- 
aims do not question the motivation or need for improving the informa. 

* I d .  a t §  552aM4) 
" I d  a t 5 §  SSPaieX4XA)-II) 
" 8  Rep No 93-1133.svpmnote28.at2.H.R Rep No 93-1416svpmnofe31 a t 4  

U P u b L . N a  97-375.5 201.96StZT 1321 ,SUSC 5 652aIeX41(1932) 
OMBGvldelvleeavpm no@ 42.at23337 
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tiah gathering and handling capabilities of federal agencies. They do 
subject to public sssessment the potential impact of government infor. 
mation practices on an individual's personal privacy.'' The term "alter" 
has been broadly defined ~n the ONB Guidelmes." Presumably, the 
terms r ev i sm and alteration m e  used interchangeably. 

The final public notice provision specifically provides that a t  least 
thirty days pnor to establishing a new "routme use" far mformatmn 
within a system of records the agency will publish B notice in the Federal 
Register and provide an opportunity for public comment '"The term 
routine use means, with respect to the disclosure of B record, the use of 
such reeoid for B purpose compatible with the purpose for which it was 
collected '' The application and importance of an established routine 
use will be discussed in conpnction with the nandiaclasure proviamns. 

B. SUBSTANTIVE RESTRICTIONS ON THE 
COLLECTION, MAINTENANCE AND 

DISSEMINATION OF PERSONAL INFORM TION 
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party. the risk of an adverse determination if the third party Infarma. 
tion 1s in error, whether resort to the third party 18 only to verify infor. 
mation previously provided by the subject. and the extent to which third 
party information can be verified prior to use by the mdividual." Since 
virtually every record 1s used m making mme determmatmn a b u t  the 
individual's rights, benefits, and privileges, agencies should plan to col. 
lect information directly from the subiect unlese the OMB factors clearlv 
dictate the use of a third party m u m  

When collecting information to be fiied in a system of records, agen. 
cies must inform the individual of the authority and principal purposes 
for collection, the routine uses that will be made of the information, 
whether disclosure is voluntary or mandatory, and the effect of not pro. 
wding the requested information." Implicit in the warning requvement 
is the notion of impiied consent. The agency must tell the individual why 
they are collecting the information, haw it will be used and whether he 
has to provide it.  Allthough it is not explicitly required by the Act, the 
warning should also be provided to third party sonrce~ of information. 
The notion of informed consent is applicable to third party sources and 
the potential damage to an individual'e reputation 18 even greater when 
the government deals with third parties." If an agency fails to comply 
a i t h  the warning requirement an exclusionary sanction should not be 
imposed. An exclusionary rule is not provided for in the remedial p r o 6  
aims and alternate remedies are available If the individual is adversely 
affected." The warning should normally be inciuded on any form that is 
used to collect information from an individual. If the information is col. 
lected orally the warning should be provided on a separate sheet that is 
retained by the individual. Prior to any collection of information the in. 
terviewer should orally summame the warning to insure complete un. 
derstanding.'O 

An agency can maintain in its records only that informahon which is 
relevant and necessary to the accampiishment of an agency purpose as 
defined by a statute or by m executive order of the President." The 
thrust of this provision is to reduce the amount of information collected 
and maintained by federal agencies. An agency should not collect infor- 
mation that is not needed to perform a leptimate function This also re. 
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duces the nsk of subsequent misuse: information not collected cannot be 
accidently or purposefully used in a manner harmful to the individual." 
Agencies can derive authority tc collect information in two ways. The 
Constitution, a Statute or erecutwe order can explicitly direct the main. 
tenance of a system of records, or can direct the performance of a func. 
tion, the discharging of which requires the maintenance of a system of 
records.8n The OMB Guidelines provide 8ome factors for the agency to 
consider in determining whether the information is bath necessary and 
relevant. While the decision 1s diecretionary, agencies should consider 
how the information relatee to the purpoee for which the System is main- 
tained, could the same purpose be satisfied by information which 1s not 
individually identifiable. what are the adverse effects of not collecting 
the information, must the information be collected on every individual 
or would a sampling suffice, and. a t  same point, could the information be 
purged.'s 

Agenmer are required to maintain records which me used to make B 

determination about an individual with such accuracy, relevance, timeli. 
nesa and completeness 88 1s reasonably necessary to  asSure fairness m 
the determination." Additionally, except for disclosures to other agen. 
cies or those required by FOIA, prior to  disseminating any record the 
agency must make reasonable efforts to insure that the records are ac. 
curate, relevant, timely and complete." 

The objective of the accuracy standards IS to minimize the risk of an 
adverse determination made on the basis of Inaccurate. melevant. in. 
complete, or untimely mformatmn." Since most records can be used to 
make B determination about the Individual, the issue in most cases will 
be whether the agency has complied with the accuracy standards In 
gaueng compliance with the accuracy standard, the key factor is reason. 
ableness The Act does not require the agency's performance to be per. 
fect. only reasonable. In determining reasanablenesi courts consider the 
agency's resources, the agency's ability to inswe accuracy, the actual use 
of the information, and the likelihood that inaccurate mformatm would 
produce injury to the ridiwdual The requnement far agencies to  make 

p So 93-1183,aupmnora28,st41 
Guidelrnei,supra note42 ar26960 

652aieX51 119761 This prnimon 1% subrtsnrialli less resirictlie than that 
~riginal  Senate bill *hxh  applied the accuracy standards whenever rhe 

a d  used to make B deurminatian about rhe mdiridval or altered 1. S 

" S U S C  5 562a(eX61i1576) 
I* OMB Guidehnir 8upm noto 6 , a r  26564 
I' Zeller I United States 461 F Svpp 487 (ED K P 1575). Smiartka s infernal 

441 F Svpp 221 iD D C 19781. Saiareie > Depaiirnent ai  Health Educ Rewnue Sen  
s n d I e l f s r e , 4 1 9 F  Supp 3 0 4 0 1  D Fla 1979) 
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reasonable efforts to insure compliance with the accuracy standards 
prior fa dissemination is based on B notion similar to last clear chance. 
Since there 1s an exception for disclosures to other agencies who have a 
legitimate need for the record, the Act focuses an disciosures tc third 
parties who are not subject to the Act. Therefore, before the information 
is released outside of the Act's protective ambit the releasing agency 
must make a reasonable effort to insure compliance with the accuracy 
standards. The exception for releases made purmant to FOIA 1s pre- 
sumably based on avoiding an undue admmistrative burden and allow. 
ing for speed in processing FOIA requests. This approach exalts adminis. 
trative convenience and speed over accuracy. An alternate explanation 
for the exception is a legislative desire to make unpurged information 
avaiiable to the pubim. The power to edit is the power to withhold. While 
the original Senate bill required reasonable efforts to insure accuracy 
prior to any disclosure, this language did not survive." Unfortunately, 
the Analysis of the Compromise Amendments sheds no light on the a c  
tual purpose for adopting the FOIA exception.'* 

An agency IS generslly prohibited from maintaining a record describ 
ing how an individual exercises rights guaranteed by the First Amend. 
ment. There are three exceptions: the subject of the record consents. a 
statute expressly authorizes maintenance of the record, or maintenance 
of the record is pertinent to and withm the scope of an authorized law 
enforcement activity." Due to the expansive definition of "maintain," 
the mere collection of a record regarding the exercise of a Firat Amend. 
ment right is prohibited regardless of whether it is ever incorporated 
into a system of records?> This protection afforded to the legitimate ex- 
ercise of First Amendment rights is designed to preclude the reoccur. 
rence of past governmental abuses.'* In determining whether a particu. 
lar activity is protected, agencies should broadly construe the panoply of 
rights guaranteed by the First Amendment?' 

Particular attention must be paid to the scope of the law enforcement 
exception. This exception applies to civil and criminal law enforcement 

.,".1CP T ' \ C " ' C l  ,f . . .  . . ,  
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as well as intelligence activities The intent of this exception 1s to insure 
that political and religious activities are not used as a cover for illegal or 
subversive activitm.8' Until recently, the case law applying the excep. 
tion had concluded that an agency could create a record regarding an in- 
dividual's exercise of First Amendment rights only when the Investiga- 
tion had focused on B specific past, present, or anticipated violation of 
the law. Under this interpretation. agencies could conduct B surve~llance 
or otherwise monitor the activities of an individual suspected of viola. 
tions but were prohibited from creating a recard until the investigation 
focused on specific illegal activity '' A recent case broadly interpreted 
the law enforcement exception to allow any inwangation of First 
Amendment rights which 1s relevant to an authorized criminal, civil, or 
intelligence investigation. Under this holding, a record of an mdividual's 
First Amendment actwlties can be created, maintained, used and dis. 
seminated if those activities are relevant to an authorized investige 
tlon m 

There is certainly B high Societal interest in effective law enforcement 
and intelligence gathering activities. However, these activities are also 
potentially the most abusive to personal privacy A balance must be 
struck which allows sufficient freedom of action but also curbs abusive 
potential. In the decisions noted above, there was an attempt to  balance 
the competing interests of effective law enforcement and personal pn-  
vaey. Law enforcement agencies could initiate an mvestigation of a sub. 
p c t  and monitor his activities but the Individual's exercise of First 
Amendment rights could not be made the subject of an agency record un. 
til a specific past, present or anticipated violation of the Ian was Identi. 
lied. Once illegal actii.ity has been discovered. the governmental intru- 
sion is justified, First Amendment activities cannot act 8s a screen for 
criminal or subversive activities. The Sixth Circuit has made no effort to 
balance or accommodate the competing interests The privacy interest IS 
subardinated and the exception threatens to sivallow the rule Even the 
legitimate exercise of First Amendment rights will be subjected to gov 
ernmental intrusion If It IS m some way relevant to an authorized inves. 
tlgatlon 
In most situations when an agency leghmately discloses an mdi. 

vidual's record to a third party, there is no requirement to notify the in. 
dividual. The sale exception 1s when the record is released pursuant to 

c 
and the FBI) 

"dabsrai  ~~Yob.rer.691FZd2iZibthCn 19821 
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compulsory legal process." Compulsory legal process refers to a sub 
poena or a court order. The notification is required when the legal proc. 
em becomes a matter of pubhc record. Notification may be accomplished 
by mail to the last known address?' 

Agencies are required to establish and implement rules of conduct far 
personnel involved in the design, development, operation or mainte- 
nance of a Bystem of records.'@ This requirement envisions the establish. 
ment of viable procedures to carry out statutory provisions and a train. 
ing program for the personnel who will implement the Act. The traming 
program should be tailored to the role of the particular employee but all 
personnel should be apprised of the criminal penaltm and civil remedies 
that are triggered by violation of the Act. In addition to establishing a p  
propnate procedures, agencies &re also charged with establishing ad. 
minmtrative. technical and physical safeguards to insure the security 
and confidentiality of each eystem of records."' 

111. ACCESS AND AMENDMENT RIGHTS 
The mmt important prov~nans of the Privacy Act are those granting 

an individual the nght to gain access and request amendment of records 
pertaining to him which BE maintained within B system of recards."'If 
an individual is seeking access to records which pertam to him but are 
not contained within a system of records-because they me not retrieved 
by his name or other individual identifier-then the Privacy Act's access 
provisions are inapplicable IDS and he mu@, rely on the disclosure prow 
sians of FOIA. The reason that the access and amendment provisions are 
so important LS because the Act relies almost exclusively on individuals 
to enforce the Act. a private attorney general concept. Consequently, un. 
less the indiwdual has BCCIJS tc h u  records, he will be unable to discover 
and correct agency violations. One shortcoming of the right to access is 
that ~n agency is not required to notify an individual that a record about 
him IS being msmtained. The original Senate bill required an agency to 
notify all individuals about whom it maintained personal mfomation. 
This requirement was abandoned due to prohibitme The Act 
does. however, require agencies to promulgate rules, pursuant to Section 
553 of Title 5 ,  U.S. Code, which establish procedures whereby an mdi. 
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vidual can determine whether B system of records contains a record per. 
taining to him."' Additionally, these procedures are to be used to verify 
the identity of the requester, to provide a method for granting acceas, to 
provide a method for requesting en amendment and appealing an initial 
denial, and to establish fees to be charged for copying the record The Of. 
fice of the Federal Register 1s required to compile and publish these pro. 
cedural rules and the systems notices in a farm available to the public a t  
law cast.lab 

A .  ACCESS RIGHTS 
When the individual's request for access is granted, he 1s permitted to 

review his records and make a copy The individual 1s not required to 
provide a reason for requesting acce~s  M There are no time limits set 
forth in the Act for a response but the OMB Gmdelmes indicate that the 
agency should acknowledge the request within ten business days, advis. 
mg whether and to what extent access will be granted. Access should 
generally be provided within thirty business days; if there is good cause 
for additional delay the individual should be advised."' If access IS de- 
nied, in whole or in part. the Act does not provide for an administrative 
appeal; however, most agencies voluntarily offer an administrative ap. 
peal.'0d The agency a lwys  has the burden of justifying the denial of BC. 

B. AMENDMENT RIGHTS 
Once an individual has gained aceesg to h e  record he may request 

amendment of information that IS not accurate, relevant. timely or cam- 
plete The agency must acknowledge receipt af the request for amend- 
ment within ten working days.'" The agency must promptly determine 
whether to make the requested amendment or refuse to do so If the re. 
quest IS denied, the agency must provide the reasons far denial and the 
procedures for pursuing an administrative appeal to the head af the 
agency Absent goad came for a delay. the appeal must be decided 
within thirty working days If the appeal 1s denied the individual has the 

cess. 

" I d  siZ8967-36 
' O r  The Act does not grant a right fa an admrnrstrstive appeal for B denial of nccess hut 

man\, a g e n c ~ a  valuntanly grant an ~ p p e a l  Covrls should exercise dlacrelian ~n d e t e n n -  
me i h e t h e r  the adrniniavstiie appeal should be exhausted prmr tn mmtiatmg a la* mf 
M ~ ~ ~ . ~ ~  B o n f a n t l , 4 i o ~  SUPP I Z O S ( D D C  1976) 

6 U S  C 5 552aidX2X.4) 11976) The individual requeslmg amendment has the burden 
afprmf M e n m i  F e d e i a l T i a d e C o m m n , 5 9 1 F 2 d 8 2 l ( D D  C 19781 

5 U 8 C p 662aIdX2XBl i1976). Harper Y Kobebnski 689 F 2d 721 (D D C 19781 
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right to file a conem statement setting forth the reamns ior his disa- 
peement  with the agency'8 refusal to p a n t  amendment.'l' The agency 
is reauked to urovide a COD" of the statement of disaereement to the 
prior recipients of the record as reflected on the disclosure accounting 
and all future recipients."* 

C. INFORMATION COMPILED IN ANTICIPATION OF 
CIVIL LITIGATION 

The Act demes an Individual accese to information prepared in rea~on.  
able anticipation of B civil action or proceeding even though i t  is main. 
tamed in a system of records."'This exclusion is not limited to attorney 
work product but pertems to any material as long as it is prepared m rea. 
sonable anticipation of a civil action."' The OMB Guidelines indicate 
that this was not intended to preclude access under civil discovery p row 
dures or FOIA."l 

A FOIA request for disclosure a i  information prepared in anticipation 
of litigation would be analyzed under FOIA exemption (bxj), which al- 
lows an agency to deny disclosure of matters that are inter-agency or in- 
tra-agency memorandums or letters which would not be available by law 
to a party in litigation with the agency."B The legdative history mdi. 
cates that the exemption was intended to  incorporate the government's 
common law privileges from discovery in litigation."' 

There are five governmental privileges which courts have recognized 
a8 falling within this FOIA exemption: the executive privilege which 
protects the advice, recommendations, and opmmons which are part of 
the deliberative. consultative, decaionmahng processes of govern. 
ment,'L1 the attorney wark.praduet privilege which pmtecta documents 
prepared by an attorney revealing his or her theory of the case or htiga. 

" ' S U S C  I 562a(dXSlI1976) 
"'Id at§  552sldX4) 
" ' I d  stg 552a(dX5) 
"' Smmrtka Y Internal Revenue S e n ,  441 F SVPP 221 ID D C 19781 lmemos andother 

communications wirhvl the agency regrding the plamtlffs fltnera for continued employ- 
ment prepsrsd p r m  to the time the plavlfiff W P B  fvsd were considered as materrala p r e  
pared m a n t i ~ l p s f m  of c ~ l l  htlgstlon) 
/'' 0MBGudehnis .supm n o t e l 2 .  at  28960 
"'6BuSC § 552a@X61(19161 
" ' S e e  H R Rap No 1497.89th Cong , 2d Seas 10 11966). S Rep Xo 613.89th Cang.. 

"' NLRBv S e s r s , R a b u i s n d C a  , 4 2 1  U S  132,110-64(1875i.  EPAv M m k 4 1 0 U S .  
1stS-s 2.9119651:S Rep Na 1219,S8thCang..2dSebs.6-7.13-14(1964) 

73.86-91119731 
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tion strategy."s the attorney-client privilege,120 a qualified privilege un- 
der Federal Rule of Civil Procedure 26(c)(7) pertaining to confidential 
commercial infarmation to the extent it 1s generated by the govern. 
merit.:" and a privdege under the Federal Rule of Civil Procedure 
26(b)(4) for reports of an expert witness To the extent that the mfor- 
mation prepared m reasonable anticipation af civil htigatmn falls within 
the scope of one of these privileges I t  1s exempt from release under 
FOIA. Conversely, because of the rule of segregability which reqmres 
disclosure of any portion of a record to which an exemption does not ap- 
ply, if any of the prepared material LS not exempt it must be released.lzg 
This results ~n an anomdous sxuation An mdividuda request under the 
Privacy Act, B statute designed to protect the individual's right to mfor- 
mational privacy, for litigation related documents could be completely 
denied whereas a request under FOIA, a Statute designed to grant dis- 
closure to the general public, offers the potential for a t  least partial dis. 
closure. Kot surprisingly, attorneys m litigation with the government 
have begun to use FOIA as an adjunct to civil discoiery The Privacy Act 
restriction on access to materials prepared ID anticipation of litigation 
was not intended to block a ~ e n u e s  of access which were premously open 
through cinl  discmery or FOIA Accordingly. the mdividual should be 
denied access only If the materials were prepared in anticipation of hn. 
g s t m  and are also exempt from release under FOIA and the applicable 
rules of civil discovery 

D. CURREXTISSUES 
There are ~everal current controversies arising from the application of 

the a c c m  and amendment p r o ~ ~ ~ s ~ o n s  One of the most difficult ISSUIS LS 
the extent to which an individual should be granted access to Informa- 
tion in hts file which perrains exclunvely to a third party An example IS 
the case of a government employee being Investigated for misconduct. 
During the course of the mrestigatmn, evidence mvalvmg private, sex. 
ually-deviant conduct by another employee LS uncmered whmh is totally 
unrelated to the original subject of the investigation Assuming that the 
evidence 18 filed in a record retnerable by the requester's name. should 

""SLRBv Sears RaebuckandCo , 4 2 1  K S  132, 154-6!19751.Hiekmani Taylor329 
I O L , 1 0 " , ,  

i L R B  \, Sears. Roebuck and Co 421 E S 132,154 119751 Mead Data Central De- 
parfmeniofthp Alr Forc., 6661 2d 242,252-3!D C Clr 19771 

'*' Federal Open Marker Camm of the Fad Reserie Bank b Mernll. 143 U S  340 360 
(19791 

"'Hoover Y Departmenr of Inrenor. 611 FZd 1132 1136-42 (5th Cir 19801 Accord 
Martin Marietta Alumlnvm Inc \ General Sen  Admm 444 F Supp 944 (C D Csl 
19771 
''. 5 U S  C 5 552Lb1119761 The rule of segregabhty WBJ flrsr arrmlated b) the courts 

EPAv Mmk.410US 73!1973l,andlaierc~dlf1eduhenFOI*wahamendedm19i4 
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he be given acces~ to the entire file upon request or should the informa. 
tion invading the third party's pnvacy be removed before B C C ~ S S  1s 

granted? In one cme, the Eighth Circuit applied B literal interpretation 
of the Act and granted access to the entire record. The court held that, 
since the Privacy Act applied and there was no applicable exemptmn. 
the individual was entitled to a c c e ~ s . ~ ~ '  This approach. while technically 
correct. can lead to abuses violating the spirit of the Act. Instead, the in. 
formation per ta~mng to the third party should be considered a record 
mthm a record If the third party information has any impact on the 
rights, privileges, or benefits of the requester, the record should be re- 
leased in Its entirety. If, on the other hand. the information has no effect 
on the requester, access should not be granted and the third party infor- 
mation should be permanently removed from the file because the infor- 
mation was irrelevant and should not have been filed there a r i p a l l y .  In 
effect, it would be an amendment of the record to comply with the accur. 
acy standards. The requester would m l l  be entitled to  access to the re. 
mamder of the fde, notice of the removal, and the right to  appeal the re- 
moval both administratively and pdic>ally The court could conduct an 
in camera inspection to  determine the legality of removing the third par. 
ty material. This approach protects the rights of all the parnes. 

The issue of the identity of a proper requester of information is partic. 
ularly sensitive when family member8 me involved. The Act permits the 
parents of minor children to act in their behalf Some difficult issues 
arise when a parent seeks acces8 to a minor's medical records whxh mdb 
cate ongoing treatment far drug or alcohol abuse, treatment for venereal 

iorneg for an mieatigstarg Blz. court held that the government could not w i h d d  on the 
t h e w  that  the fh rd  party information did not "pertain" to the mquecfor, xi rhe mfarma- 
tion 19 maintamed m a record retrievable by hla name he IP entnled to ~ C C ~ S S  unless nn 
exemption apphes) But 1 8  Dep't of the Army Reg No 340.17 Offlee Manage- 
ment-Raleaae a i  Information and Records From Arm) Fdea 60 6 para. d (1 Ocr 19821. 
which Dermlta the wthholdms ofthlrd Dart" infarmation ifdisclomre to the subiertiould 

WBS nor information about him &d&ei& could not bo considered mipart of his record 
See note 47 injra far the deflnirran of B recard 

" ' 6 U S C  8 552a(h1f1976) 
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disease, or receipt of birth control pills. Should the parents or guardian 
be given access? To what extent is the fulfillment of parental duties eon. 
sidered as acting on behalf of the child? The OMB Guidelines opine that 
minors are not precluded from exercising rights on their own behalf and 
that parents have no absolute right to accea8."' In situations where the 
minor has a legitimate privacy interest. parents should not routinely be 
oven access. If parental consent was not required for the treatment or 
activity which gave rise to the information in question, the minor should 
be permitted to assert his right to privacy. The parent would not be can- 
sidered as acting an behalf of the minor and would be given access only 
with the minor's consent. This result is consistent with the Act and the 
OMB Guidelines and it requires resolution of the problem within the 
parent.child relationship. 

A final issue involves the Lnteractmn of FOIA and the Privacy Act 
when an mdwidual requente access to his or her own record which is 
filed within a system of records. If the record 18 exempt from release un- 
der FOIA but accesable under the Pnvacy Act, the individual 1s clearly 
entitled to Bccess FOIA exemptions cannot be used to withhold informa. 
iian under the Pnvacy Act."' A more difficult case m s e 8  when the rec- 
ord i s  exempt from access under the Privacy Act but apparently releasa. 
ble under FOIA. The Fifth and Seventh Circuits and several district 
courts have held that the information is not releasable.la8 The rationale 
supporting the demal of access was that the statutes must be read tm 
gether Congress could not have intended to deny Bccess to the indwid- 
ual under the Pnvacy Act and yet release the same information to the 
general public under FOIA To avoid this anomaly. the courts held that 
the Privacy Act falls within FOIA exemption (bX3) This exemption 
states that €OM does not require disclosure of matters that m e  specific- 
ally exempted by statute provided that the statute either requires that  
the matter be withheld ~n such a matter that leaves no discretion, or es- 
tablishes particular criteria for withholding or refers to particular types 
of matters to be withheId.l'* 

A split was created between the circuitd when the District of Columbia 
and Eleventh Circuits held that the Pnvacy Act waa not an exemption 
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(bX3) statute under FOIA.'Jo The court8 found that the respective exemp. 
tions under the two statute8 differ in purpose and therefore in scope Ad. 
ditionally, the courts did not believe that Congress intended for the Fri- 
vacy Act to close existing avenues of access under FOIA but rather to 
give the individual the cumulahve total of ICCIJS right8 under both stat. 
utes."' The split between the circuits illustrates that t h s  1s one area 
where it is very difficult to develop an interface between the statutes. 
The better solution is to give the mdividusl the cumulative access rights 
of the two statutes. THe FOIA mandates disclosure and the policy of the 
Privacy Act is to protect an mdivtdual's informational privacy. This pro- 
tection can best be afforded by granting the individual BCCBSS. The Pn. 
vacy Act was not intended to rentnct access that was otherwise availa. 
ble This solution results in only the occanonal subordination of the Pri. 
vacy Act exemptions to the disclosure mandate of FOL4 In most casea, 
the exemptionsunder the twostatutes u,ili be coterminous. 

An issue regarding the individual's amendment nghrs IS whether an 
individual should be permitted to use the amendment rights 1s whether 
an individual should be permitted to use the amendment prowsmns to 
collaterally attack a determinahon that had been made by aiudicial or 
quasijudicial authonty. Although innovative attorneys initially 8aw the 
Privacy Act as another means of correcting or modifying an adverse de. 
cision, this method has been effectively foreclosed If an issue has been 
decided by a muit. an individual should not be permitted to collaterally 
attack the judgment by requesting amendment under the Privacy Act. 
For instance, an individual who lost a law suit seeking to establish S e w  

iceconnected disability should not be permitted to seek amendment of 
his medical records to reflect that disability."# The same rewlt should 
apply to a quasi.ludicia1 administrative proceeding where the individual 
has been afforded due process.>*' In this regard, the OMB Guidehnes 
state that the amendment provisions are not intended to permit the al. 
teration of evidence presented at a judicial, quasi-judicial or quasplegis. 

Greentree Y. United States Cvrtama Sen , 674 F 2d 74 ID C Ca 19821. Clarkaon Y 

In~rna lRerenuiSen  ,678F.2d 1368(11thCx 19821 
"IC. Manan, Lifigntlon Under the Federal Freedom of Infarmatmn Act and Privacy 

Act PPrtII.The Privaey Act 160-61 16th ed 19811 Sei &o AR 340-17, paras 1-301b. 
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latire proceeding Nor are the provisions intended to permit a collateral 
attack upon that uhich has dread> been subject to a ludicial or quasqu. 
died proceeding 

A final issue is whether amendment requests are limited to factual 
portions of a record or whether judgmental portions can also be at- 
tacked Although the Act IS silent m this regard. agency regulations 
Inmtmg amendment requests to factual matters have been upheld by the 

One case carved a limited exception, by holding that If all the 
facts underlying a judgment were discredited, the judgment could also 
be attacked."B I t  1s reasonable for agencies to mmt~ally limit amendment 
requests to factual portions of the record However. factual portions ofa 
record often serve as the bans for a judgment Once the individual is suc- 
cessful ~n amending the underlying factual portions of the record, the re- 
sulting pdgments should be reneaed usmg B substantial evidence 
standard 

IV. EXEMPTIONS 
There are t n  o types of exemptions in the Privacy Act, general and spe. 

cific Bath types allow an agency head to exempt B system of records 
from various provisions of the Act. Additionally, they are both discre. 
tmnary m that they become applicable only when they have been 
claimed by the agency by the promulgation a i  rules in accordance with 
Section 553 of Title 5 .  U S  Code The rulemaking procedure requires 
that the agency not only claim the exemption but also state the reasons 
for so doing. This requirement 18 important because the reasons given 
for claiming the exemptm will ~ e r w  to limit the scope of the exemption 
if it  1s later applied In B case illustrating the hazards of improperly 
claiming an exemption, an FBI agent sought a Department of Justice 
memorandum pertaining to him and monetary damages for wrongful 
disclosure of derogatory mfarmanon to the Washington Post. The De. 
parrrnent of Justice was clearly entitled to exempt the applicable system 
of records from the provisions granting the individual access to the 
memorandum and the provisions granting c m l  remedies for wrongful 
disclosure The system had been properly exempted from the access pro- 
wsmm and the reasons given for claiming the exemption were COIISLS- 
tent with the reasons given for denying access Therefore. access was 
properly denied. However, the agency inadvertsntly failed to claim the 

"'RRI DepsrrmDnt~itheArmg.482FSupp 57010 D C  1980) 
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exemption from the civil remedy prowsmns for wrongful disclosure and 
consequently w m  held lmble.'a: 

A. GENERAL EXEMPTIONS 
The head of the agency can claim a general exemption If the record is. 

(1) mamtamed by the Central Intelligence Agency; or 

(2) maintained by an agency or component thereof which 
performs 8s its principal function any activity pertaining to the 
enforcement of criminal laws, including police efforts to pre. 
vent, control, or reduce crime or to apprehend criminals, and 
the activities of prorecutors, courts, correctional, probation, 
pardon, or parole authorities, and which consists of (A) infor. 
mation compiled for the purpose of identifying individual crim- 
inal offenders and alleged offenders and consisting only of 
identifying data and natations of arrests, the nature and dispa. 
sition of cnmmal charges, sentencing. confinement, release, 
and parole and probation status; (E) information compiled for 
the purpose of a cnminal investigation, including reports of in- 
formants and investigators, and associated with an identifiable 
individual, or (C) reports identifiable to an individual compiled 
at  any stage of the pracesa of enforcement of the cnmmal laws 
from arrest or indictment through release from 

If a general exemption LJ darned the system of records IS exempt from 
compliance with all of the provisions of the Act except the limitations on 
disclosure (section (b)), some of the accounting for disclosure prov~nons 
(sections (cXl), and (2)), some of the recordkeeping requirements (sec- 
tions (eN4XAHF1, (61. (71, (9)-(111), and the criminal penalties (section 
(i)).x'e Therefore if a general exemption 18 properly clamed the system of 
records is exempt from virtually all of the major provisions of the Act. 
The provisions which remain effective will not substantially hinder the 
operation8 of the CIA or law enforcement agencies. Although the dis. 
closure prohibition 1s still applicable, there IS B broad exception permit. 
ting disclosure for law enforcement purposes The agency must ac- 
count far disclosures made far law enforcement purpaser, but the indi- 
vidual is not entitled to access to this disclosure accounting The 
agency must comply with an abbrieviated public notice of the existence 
of the system of records. Prior to disclosing the record, the agency must 
make a reasonable effort to insure accuracy. As previously discussed, 

"'Ryanv Departmentof Juatlce. 596FZd934(4thCir 1979) 
'I, 6 C S C 55 652a6X11. I21 I19761 
' " I d  a t 5  662abl 
"'Id a t 5  562albX7) 
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this requmment does not apply to disclosures made pursuant ta FOL4 
or to other federal agencies. The prohibition on the collection of informa. 
tian regarding the exercise of First Amendment rights is applicable but 
there is a law enforcement exception. The prov~smns requiring rules of 
conduct and training programs for agency personnel remain applicable, 
86 does the requirement to  establish administrative, technical and phye. 
cal safeguards to insure the secunty and confidentiality of the records 
Pnor to establishing a new routine use, the agency must comply with 
public notice and rule malung provisions."' Finally, the criminal penal. 
tie8 remain in effect."' Since a system of records can be exempted from 
the civil remedy provieons, an issue a r i m  as to haw an individual en. 
forces the few provisions af the Act which remain applicable. The best 
approach would be for the courts to order compliance with the specific 
provisions of the Act, although money damages could not be awarded 

Establishing exemptions within the Privacy Act wa8 a recopition by 
Congress that other policy considerations, such as the overriding need 
for national security or the sometal interest in the enfocement of the 
criminal laws, would occasionally outweigh the need for the protection 
of privacy. The Privacy Act has been criticized by one commentator far 
the failure to effectively balance the protection af privacy against ather 
societal needs, particularly effective law enforcement Id' 

B. SPECIFIC EXEMFlIONS 
The specific exemptions focus more on the nature of the records with. 

in a system of records than on the type of agency. They are much more 
limited and are available to any agency. If a speudc exemption is 
claimed by the agency, a system of records can be exempted from the fol- 
lowing pravinons: BCCISS to the accounting for disclosures (Section 
id(3)): the m e s s  and amendment provisions (Section (d)); some of the 
recordkeeping provisions (Sectlone ie)(l), (4XG). (H), (I)): and mme of the 
rules requiring publication of public notices 

A specific exemption may be claimed by the head of the agency If the 
Erstem of records 18 

(1) subiect to the pravisions of section 552(b)(l) of this title: 
(2) investigatory material complied far lax enforcement pur- 

poses, other than material wthm the scope of subsection 0)(2) 
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of this section: Pmuzded, however, that if any individual is de- 
nied any right, privilege, or benefit that he would otherwise be 
entitled by Federal law, or for which he would otherwise be 
eligible, as a result of the maintenance of such material, such 
matenal shall be provided to such individual, except to the ex. 
tent that the hsclosure of such matenal would reveal the 
identity of a source who furnished information to the Govern. 
ment under an exprers promise that the identity of the source 
would be held in confidence, or, pnar to the effective date of 
this section, under an implied promise that the identity of the 
source would be held in confidence. 

(3) maintained in connection with providing protective sen.  
ices to the President of the United States or other individuals 
pursuant to section 3056 of title 18; 

(4) required by statute to be maintained and used aolely as 
statistical records; 

(E) investigatory material compiled solely far the purpose of 
determining suitability, eligibility, or qualifications for Federal 
civilian employment. military service, Federal contracts, or ac. 
cess to classified information, but only to the extent that dis. 
closure of such matenal would reveal the identity of B source 
who furnished information to the Government under an ea. 
press promise that the identity of the source would be held in 
confidence, or, prior to the effective date of this section, under 
an implied promise that the identity of the source would be 
held in confidence, 

(6) testing or examination material used solely to d e t e n n e  
individual qualifications for appointment or promotion in the 
Federal service the disclosure of which would compromise the 
objectivity or fairness of the testing or examination process; or 

(7) evaluation material used to d e t e n n e  potential for pro. 
motion m the armed services, but only to the extent that the 
disclosure of such material would reveal the identity of B source 
who furnished information to the Government under an ex. 
pres8 promise that the identity of the m u m  would be held m 
confidence, or. prior to the effective date of this section, under 
m implied promise that the identity of the source would be 
held in confidence 16(  

“‘Id at55 552aOrXll-(71 
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The first specific exemption deals with information concerning nation- 
al defense or foreign relations which has been properly classified under 
Executive Order 12356."' The standard for classifying Information 1s 

whether its disclosure could reasonably be expected to muse damage to 
the national security. Information udl remain classified as long as re- 
quired by national secunty considerations There will no longer be mto- 
matic declassification due to passage of time or inadvertant disclosure 

Three of the exemptions deal w r h  the protection of the identity of a 
confidential source of information In order to qualify as a confidentid 
source. the person must have been given an express promise of confiden- 
tiaiit>- These promises should be made only under the most compelling 
circumstances Agencies should eatabhsh procedures dictating who can 
make the promise and under what circumstances I t  can be made For rec. 
orde compiled pnar to the effective date of the Act B promise implied 
from the circumstances is sufficient. Under these exemptions, the 
agency must segregate and release m y  material which would not 
identify the source ' l e  Conversely, the agency can wlthhold any informa. 
tion which would tend to identify the confidential source This would in. 
dude not only the source's name and other identifying data. but also any 
other information which could disclose the source's Identity. There 1s 

case law holding that information identifying the source was exempt 
even though the mdiridual requesting access actually knew the Identjt! 
of the E O U T C ~ . ~ ' '  The rationale for the holding was that the purpose of the 
exemption u'as to  protect the identity of the S O U ~ C ~  and facilitate gov- 
ernmental access to material that aould not otherwise be available. 
Therefore, the information provided by the source uhich would rewal 
his identity remained protected even though che requester 9 8 s  able to 
determine the ~ource's Identity. 

At some pomr, the Statutory protection of the identity of a confiden- 
tial source of information will give way to the conntitutmnal nghr to due 
process For instance. if the information provided hy a confidential 
source LS used by the agency IO take a disciplinary action. due process re. 
qum8 greater disclosure of relevant information Thus, the agency 
must choose between revealing the source and allowing confrontarm or 
not relying on the conftdentmlly provided information m taking the ad. 
verse action When faced wnh this chase.  the agency should norrnaliy 
honor Its promise of confidentiality. The integrity and credibility of the 
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agency and the continued accees to confidential information are SyS. 
temic values that outweigh the need for the information m pursuing a 
single adverse action. Additionally, the agency may be able to  uae the 
confidential information to develop other independent evidence that 
will support the adverse action 

The Preadent IS required to make an annual report to the Speaker of 
the House and President of the Senate listing by agency the number of 
records contained in any Bystem of records for which an exemption was 
claimed during the preceding year, the reamm given far claiming the 
exemption, and any other information which indicate8 an effort ta fully 
administer the Privacy Act."' 

V. DISCLOSURE PROHIBITION 
Agencies are prohibited from disclosing by any means of communica. 

t i m  to any person or another agency any record contained within a sys- 
tem of records unless the subject of the record submits a written request 
for disclosure in which case the B C C ~ E S  provisions apply, the subject con. 
sents in writing to  the disclosure. or one of the eleven exemptions is ap. 
plicable.'ba The term '%y any means of communication" indicates that 
any farm of disclosure is prohibited, to include oral disclosures, written 
dieclosures, and electroruc or mechanical transfers between comput. 
ers."' 

A.  WHATISA DISCLOSURE? 
The threshold m u e  LS determining whether there has been a disclosure 

from a Bystem of records. Analysis of case law LS required because there 
1s no statutory definition. The actual release of a record. as will occur in 
mmt cases. is clearly disclosure, However, there are several c a w  which 
present some interesting variations In one case, the Internal Revenue 
Service (IRS) sent letters to three individuals informing them that their 
cases had been referred to the Justice Department. The case caption on 
each letter contained all three individuals informing them that then 
cmes had been referred to the Justice Department. The case caption an 
each letter contained all three names but said nothing about the nature 
or s t a t u  of any of the cases. Each of the mdiwduals waa aware that the 
others were the subject of an ongoing IRS mvebtigatm The court held 
that there was no disclosure because a disclosure under the Privacy Act 
is the imparting of information which m itself has meaning and was pre- 

'I 12OC~ng Ree 4040611914) 
"' 6 U S  C 5 552alp) (1976) 
" ' Id  a t g  552a(b) 
"' OMB Gmdehnen. mpm note 42, at 28963. 
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viously unknown to the person to whom It was imparted A better re- 
sult in this case would have been for the court to conclude that there had 
been a disclosure but that the plaintiff had not suffered any adverse ef- 
fect and consequently was not entitled to B civil remedy 

There are a number of case8 dealing with whether B disclosure results 
when an agency official states a personal opinion about an individual. In 
one Situation B former employee of the Veterans Administration iVA) 
brought suit a g a m t  the agency allepng that an official had disclosed 
confidential information without his consent. The Information, which 
was imparted in B phone conversation between the VA official and the 
plaintiffs new employer, the Chief of Security of Great Lakes, was that 
the plaintiff had resigned pending termination for poor judgment m per- 
forming his duties. The court held that there was no disclosure from B 
system of records because there was no evidence that the agency official 
had referred to or used the plamtiffs record before imparting the Infar. 
rnation."s The personal opmman of an agency official stated from mem. 
ary of past events is not B disclosure In a similar c m e ,  a former officer of 
the Public Health Service (PHS) brought suit for wrongful disclosure A 
PHS offimal had written a letter to the plamtiffs prospective employer 
which mentioned that the plamtiff often missed work without excuse 
and recommended against hmng him. The court held that in order for a 
disclosure to come within the statutory prohibition, there must be ~ Y I -  

dence that the information uas retrieved a t  some paint from B system of 
records. In this case the information had been derived from permnal o b  
servation and not from reference to the plaintiffs records.',' These deci. 
6ions point out reasonable limitations on the Act's coverage. The Act 
prohibits didosure from systems of records, I t  does not prohibit the ex. 
pressmn of personal opinions Before rendering an opinion, agency off,. 
ciah should not be forced to check several systems of records to deter. 
mine whether the mformatm to be imparted 18 comcidentally contained 
in a record. Whenever a plaintiff is dealing with the communication of a 
personal opinion by a agency official, he or she must use dmcovely tech. 
niques to trace that official's knowledge back to a system of records. If 
the piamtiff ia unsuccessful, the nondisclosure provisions of the Prlvacy 
Act are inapplicable This does not preclude a common law tort action 
such as slander, libel, or defamation 
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B. WHAT CONSTITUTES CONSENT? 
Consent is another term that is undefined by the Act. although i t  is 

clear that whenever an individual consents to disclosure he or she must 
do so in writmg. In attempting to define the parameters of consent un- 
der the Privacy Act, a recent caae turned to the criminal arena for abasia 
of comparison. There cannot be a valid consent to or waiver of the Sixth 
Amendment right to counsel in B cnminal trial unless there has been an 
intentional relinquishment of a known right or privilege."l In contrast. 
knowledge of a right to refuse is not a prerequisite of a voluntaly con. 
sent in connection with the relinquishment a i  certain rights protected 
by the Fourth Amendment."s The court held that consent under the Pri. 
vacy Act did not iiee to the level of the intentional relinquishment of a 
known right. Knowledge of the right to refuse consent is not required." 
In processing a consensual release, an agency should require that the 
written consent specify the record or recorda to be released and to whom 
they are to be released. Blanket consent forms should not be honored. 

C. THE EXCEPTIONS 
The first of the eleven exceptions to the disclosure prohibition is a d i e  

closure within the agency to those officers or employees having B need to 
know the information m performing their duties.>" I t  LS self-evident that 
agency employees reguiarly need aecees to agency records in order to 
perform their duties. The Privacy Act was not intended to impede the or. 
derly conduct of government or delay the performance of governmental 

The only restriction on the flow of information within the 
agency is that the receiving official must have a need to know the infor. 
mation in performing his or her duties. The need to know limitation was 
deaigned to stop such activities a8 office gossip, the internal blacklieting 
of agency personnel who do not comply with agency norms, such as par. 
ticipation in charitable campaigns or savmgs bond drives, and the publi. 
cation of employment test scores.1u8 In applying the need to know pravi. 
sian to an intmagency release of records. the focus must be on the func- 
tion which is being performed. The releasing official, normally the rec. 
ords custodian, should determine whether it is B valid agency function 
and whether the information is actually needed to perform the function. 
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The second exception deals with disclosures that are required by 
FOIA."' This exception was designed to preserve the Statu quo as m e r .  
preted by the courts regarding the disclosure of personal information to 
the general public pursuant to FOIA. The Act's persewation of the stat- 
us quo was criticized by President Ford as providing inadequate pratec. 
tion against unnecessary disclosures of personal There. 
fore the Privacy Act defers to the FOIA release provisions and the analy. 
sis turns to whether a FOIA exemption from release applies 

The volume and detail of personal information maintained by govern. 
ment agencies is enormous. While the personal information maintained 
by some agencies IS limited to the personal recorda of their employees, 
many agencies maintain virtually "womb to tomb" information about 
large segment8 of the American public. For instance, the agencies within 
the Department of Defense maintain a vast array of records to include 
medical records on all Service members and their families, detailed per- 
sonnel and financial records an all service members and civiban em- 
ployees. and records on school systems from kindergarten through the 
war college."' Unquestionably, the maintenance and use of personal in. 
formatmn 18 essential to the effective functioning of the government 
There does, however, exist a concomitant responsibility for federal agen. 
cies to protect the privacy interests of the mdividual. The FOIA, while 
promoting openness and accountability in government, also protects 
against unwarranted invasions of personal privacy through the appiica- 
tion of exemption 6, which limits the disclosure of personnel and medi. 
cal and similar files, and exemption I which limits the disclosure of in. 
vestigatory records compiled for law enforcement purposes."' In most 
cases involving the interface of FOIA and the Privacy Act, the issue is 
the application of these personal privacy exemptions 

In applying FOIA exemption 6 ,  the initial inquiry 1s whether the rec. 
ord st isme falls within the term ''personnel and medical files and ami. 
lar files." The term ''personnel and medical files" has not been difficult ta 
apply, most of the controversy centering inatead on the meaning of ''sim- 
ilar files." Far years, case law broadly defined B similar file a8 one con. 
taining information pertaining to an individual that IS similar to that 

FOIA of "inveetiqsbry recorda compild for law enforeernenl iurpoaes. but onli  torhe ex 
tent thsf the  prddueflon af such record8 would constitute m unuarranted miasion of 
peTm".l pnvaey " 
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found in a standard persame1 file.'* Later, a line of cases developed a 
narrower interpretation; a similar file was limited to one containing in. 
formation that was a6 intimate or highly persondm that contained in a 
personnel or medical file. This narrow definition resulted in the court- 
ordered disclosure of personal information based solely on the nature of 
the file in which i t  was maintained."s The Supreme Court resolved this 
conflict by holding that Congress intended a broad rather than a narrow 
meaning of the term similar file so that any information which applies 
to B particular individual qualifies for consideration under exemption 
6 L1o This decision has the beneficial effect of requiring agencies and 
courts to foeus on the nature of the information requested rather than 
the type of file in which the information was filed. The concept of a smi- 
lar file is not now a substantive limitation an the extent of the protection 
of personal privacy under FOIA Each case requires a balancing of the 
public interest in disclosure of the information against the privacy inter. 
est that would be invaded by disclosure. 

In applying the balancing test, agencies must recognize that the pre. 
sumption is tipped in favor of disclosing. Only when disclosure would 
constitute a clearly unwarranted invasion of personal privacy, may the 
record be withheld. This indicates that some invasions of privacy are 
warranted by the public's right to know, accordingly, when the privacy 
interests and disclosure interests are relatively equal. disclosure is man- 
dated. 

The initial inquiry in applying the balancing test is whether disclosure 
of the record would invade any proteetable pnvacy interest. In some 
cases the privacy interest is apparant. Medical recorda containing the in. 
timate details of an individual's life and personal records containing test 
score8 or confidential performance evaluations by supervisors are clearly 
deserving of some degree of protection under the most minimal test for 
the protection of privacy. There me, however, several categories of infor. 
mation in which the privacy interest is so small that dmclosure generally 
will not result in a clearly unwarranted invasion of personal privacy. For 
instance, the following information can normally be released from rec. 
ards maintained by military agencies: name, rank, date of rank, p o s e  
salary, present and past duty asagnments, future assignments which 
have been finalized, duty telephone number and address, m x c e  of com. 
mission, military and civilian educationd level and promotion sequence 
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number."' Similarly, the Office of Personnel Management has promul. 
gated regulations requiring disclosure of certain information on most 
federal employees, to include name, present and past position titles, 
grade level, salary, and duty ste.tion.L's The Justice Department's policy 
is to release additional items of information pertaining to a federal off> 
cial's professionai qualifications to include graduate or technical educa. 
tmn, prior employment in bath the public and private aector, awards and 
honors received, membership in professional groups, letters of communi. 
cation from professional colleagues, and appointment affidavits and 
oath of office."a In determining the existence of a protectable privacy in. 
terest agencies must consider not only the nature of the information but 
also to whom it periams. Privacy rights generally belong only to a living 
person. Corporations and other business enterprises do not have protee. 
table pnvacy intereats."' The only exception IS far B closely-held busi. 
new that is generally awoeiated with a particular individual."' Similar. 
ly, the general rule IS that privacy rights do not survive an individual's 
death."'There may, however, be situations m which disclosure of mfor. 
mation pertaining to a decedent may implicate the privacy interests of 
the next of kin or former associates."' 

If a privacy interest worthy of protection 1s found. then a balance must 
be struck between the individuai's privacy interest and the pubhe's inter. 
est in disclosure Intimate derails abaut an Indiwduai's personal iife and 
family status are weighed heavily in assessmg the privacy Interest. Smi. 
lady, matters. unrelated to the performance of governmental functions, 
which are capable of causing harassment or embarrassment are closely 
scrutinized I" Same examples of information m which an ~ndwidual 
usually has B protectable privacy interest are place and date of birth, 
manta1 status, home address and phone number. medical records. rehg. 
mus preference, substance of promotion recommendations, specific 8s. 

" ' P n ~ m y  Pioierlion Pmil~eaa Emmined sf 2 Val Ill. Na 4 FOIA Update LSepf 
19821 

I,* OIP Gudones Privoey Praterlion Conaidemlions et 3,  Vol 111. No 4 ,  FOIA Update 
(Sept 1982). National Life Ins Ca * United States. 512 F Svpp 464, 461 (N D TPX 
19801 (no pnvac) inter& mmaded hy the disclasure ai the names and duty s t a t i m  of 
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sessments of protessional conduct and ability, information provided by 
or concerning relatives or personal references, allegations of misconduct 
or arrest, and social security number or militaly service number. In this 
regard, the Justice Department has taken the position that the public is 
entitled to  information pertaining to the qualifications for and perfor. 
mance of federal duties, but that federal empioyees are as fundamental- 
ly entitled to the same degree of privacy protection as are members of 
the public."' In addition to the type of information mvolved, there are 
some other factors which are helpful in gauging the extent of an mdwid. 
ual's privacy interest. The common law libel concept of a "pubhe figure" 
18 sometimes useful. Individuala who place themselves in the public eye 
have leasened their expectation of privacy and increased the public inter- 
est m A promise of confidentiality is relevant but not dis. 
positive in assessing the degree of protection which should be af. 
forded A final factor i s  whether the information requested from the 
agency 18 publicly available through an alternate source. If so, the pri- 
vacy interest i8 diminished. 

Balanced against the mdwidual's privacy interest 18 the public interest 
in disclosure. The balancing test, while seeking to  accommodate both m. 
terests, is tipped in favor of disclosure. The major purpose of FOIA is to 
insure greater accountabihty of government activities by opening 
agency records to  public scrutiny. Accordingly, the pubhc interest is 
greatest when the information deals with violation of the pubhc trust or 
wrongdoing by government officials."1 

In calculating the public interest the requester's interest in the infor. 
mation can be eonaidered. In an early case, the court focused almost ex- 
clusively on the particular needs of two law professors who were seeking 
the names, addresses, and telephone numbers of employees eligible to 
vote in B union certification election. The professors wanted to  contact 
the employees to  ask for voluntary participation in a study of factors ef- 
fecting the election. The purpose of the study was to  determine whether 
certain election tactics which the NLRB prohibited as unfair really had 
an effect an election results. If not, the NLRB could remove the prohibi. 
tions and discontinue the expensive supervision of certification elm. 

'I* OIP Guidnnre Piiuncy Prairciian Cansrdemtions at 3.  Vol 111, No 4 ,  FOIA Update 

''°FOIA Counselarsf l  Yo1 111. Na 4. FOIAUodafeiSeot 19821: C Maraan 6 u ~ l m  note 
ISept 18.92) 

151 



MILITARY LAW REVIEW [VOL. 991 

tions. The court required disclosure but Stated that the result might 
have been different If the requesters were different or the study was 
more intrusive."' Thus while the general public interest is predominant. 
the requester's interest can be considered m framing the scope of the 
public interest. A significant problem with this approach is that m or- 
dering disclosure the court cannot place restrictions on the subsequent 
use of the information. While there IS clearly a public interest m the 
study of union elections to ueigh the effectiveness of NLRB policies, 
once the information was released it could have been used for any pur- 
pose to include commercial solicitation. 

Another factor that has a r m n  because of the permisable considera- 
tion of the requester's interests LS whether disclosure will provide a bene- 
fit to  the subject of the record If the subject of the information will 
benefit, presumably there will usually be no unwarranted ~nws ion  of 
pnvacy. An mtent to benefit the subject can also add weight to the pub. 
lic interest underlying the request In one illustrative case using the 
benefit anaIy8m a nonprofit orgamzatm serving the needs of disabled 
perm+ was granted disclosure of data on disabled pers~nnel . '~ '  The 
consideration of altruistic motives is helpful in striking the balance but 
it also suffers from the shortcommg that, once disclosure IS granted, the 
subsequent dasemmatian by the requester cannot be controlled. Often a 
requeater's interest will add little or no weight to the public interest side 
of the equation, BS when the requester's interest is purely commercial. 
Requests by individuals asserting that they would use the information as 
public wakh dogs over governmental actwties have been given little 
weight In' On the other hand, similar requests by the media w e  ~ v e n  
greater weight because of the ability to reach the public The mportant 
role played by the media in democracy has not gone unnoticed by the 
courts. In many cases, the citizenry must rely on the media to  discover 
and disseminate information. In stnkmg the balance between the me. 
dm'a need for access to information and the mdividual'p nght  to privac>z. 
Professor Thomas Emerson has suggested greater emphasis on develop. 
mg the privacy side of the balance. He has proposed that the element of 
intimacy should be emplaazed in articulating an mdiwdual's zone of pn. 
vacy. He then carved out exceptions for formal law enforcement pro- 
ceedings and people who have voluntarily put themselves in the public 
light."' 

Ins Getman v XLRB, 450 F 2d 670,655-6 (D C Cir 1971) 
'" DiasbledOifleprs A s i n v  Rumsield,428F Svpp 454 4 5 5 ( D D C . l 9 7 7 i  
"'Factoiingln ThePvbliclnfmaf st 6 .  Val 111. No 4 FOIA L'pdata(Sapt 19821. Har- 

bo l t v  DepartmenlofSliite 6 1 6 F 2 d i i 2  t 7 i i i t h C o i  ~ e r t  d m m d , 4 4 9 U  S 856l19501. 
(federal pnsmer 8 inrention ta contact and provide eerviceb to  S m m 8  imprisoned 
ovarsessfvrthersnopubhcmterestl.Millei \ Ball 661 F 2 6 6 2 3  630(7thCn 1981) 

'** Emenon. supm nnfe 10 at 343-4 
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Another factor to  be considered m determining the extent of the p u b  
lic interest is the effect of policies reflected m other statutes, such as the 
Federal Corrupt Practices Act's mandatary pubhc reporting of campaign 
contributions, the requirement 1x1 the Ethics in Government Act of p u b  
lic disclosure of financial data by specific government personnel. and the 
provisions of the Omnibus Crime Control and Safe Streets Act of 1968 
prohibiting the disclosure of the fruits of a wiretap."' In articulating the 
public interest in a given case, agencies must consider bath the public in. 
terest factors favoring disclosure and those favoring nondisclosure. Sev. 
era1 cases have recognized that public interest factors into both sides of 
the balance."' 

A final consideration in applying any exkmption under FOIA is the 
rule of segregability which mandates the release of all reasonably segre- 
gabie portions of a record which are not exempt from release."' While 
eaaily stated, this rule causes a great deal of administrative work for 
agency personnel Documents must not only be scrutinized for release. 
but must be read line-by-line to determine whether any segments should 
be provided. In many cases the deletion of personal identifnng data will 
make the remainder of the record releasable. A recent refinement an the 
mle of segregability is the mosaic or jigsaw puzzle approach. The Dis- 
trict Court for the Distnct of Columbia held that the Navy need not re- 
lease the aggregate quantities of drugs dispensed to Congress' Office of 
the Attending Physician even though the names of the recipients are de. 
leted. The rationale was that the diaclosure af the fact that a certain 
drug had been prescribed could be the misang link for a person with 
fragmented knowledge about a legislator's health.'eo A similar approach 
had previously been adopted far intelligence information cases."L 

Some examples iilustrate the practical application of exemption 6 and 
the importance of the status and purpose of the requester. In most situa. 
tions. a commercial creditor will not be e v e n  an individual'a home ad. 
dress or telephone number, although an agency can forward mail to the 
individuaLLes On the other hand, because of the heightened public inter- 

'" Common Cause Y National Archives and Reeorda Serv , €26 F 2d 179,183-86 (D.C 
Ca. 1980!, Providence Journal v Federal Bureau af lnveatlqatxm 602 F 2 d  1010. 
1 0 1 3 - 1 4 ( l s t C u  1979) 

"'FOIA Counselor at 6, Val. 111, No 4 ,  FOIA Update @apt 1982) Fund For Conet~tu- 
tlonal Gov'r I National Archives and Reeords S e n  €56 f 2d 856, 865 n 22 (D C Cu. 
, O * I I  .""i, 
"'SUSC 5 562alb!l1976! DepartmsntoffheAuForeev Roso,426US 352.373-76 

'- A r d f  v Department of the Sauy, 3 GDS 762 291 iD D C A m  27. 19621 iaooeal 
11976) 

pendmd ,*' Halperm Y Central Intehgence Aneney, 629 f 2d 144 (D C Cu 1980! 

"' DAJA-AL 197614062, 6 Apr 1976.08 digpaled zn The A m y  Lawyer. Feh 1977, at  
16 (the homeaddressafa former seriicemembsrwas whhhddfrom B concesmonauewho 
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est the home address and phone number will generally be released to en. 
able a former spouse to enforce a court order for child Sei  era1 
cases have dealt with third party acceas to an mdiwdual's personnel file. 
An employee sought access to his s~pervmr's  personnel file to see 
whether any adverse action was taken against the supermsor because of 
a grievance filed by the employee against the supermsor The request 
was denied because of the important pnvacy interests of the supervisor 
and the requester's purely personal mterests.'*' In another case unsuc- 
cersful applicants far promotion who had filed a grieiance were granted 
access to the personnel files of the successful applicants The rationale 
for disclosure was to insure that the government was complying with 
merit promotian procedures and the mimmal invasion of the privacy of 
the successful applicants Is, 

A recent case illustrating se~eral  of the factors previou~ly discussed 
involved a FOIA request by the Washington Post concerning pasable 
conflicts of interest of scientific consultants employed by the National 
Cancer Institute, an agency administered by the Department of Health 
and Human Servtces Specifically, the Post sought disclosure of each 
consultant's nonfederal employment and the organizations m which the 
consultant has had B financial interest relating to the consulting duties. 
This information IS found ~n an agency form which requires the consul. 
t am to list his employer. the kind of organizatmn and his position For 
financial interests the consultant must list the name and type oi organ!. 
zstion, the nature of the interest and in whose name 11 IS held. The form 
does not require rates of pay or the dollar amounts of any Interest. The 
government promised that the information would only be disclosed for 
good cause The court held that disclosure of the employment informa. 
tion would constitute a minimal invasion of privacy Disclosure of the or- 
ganization in which the consultants have B financial interest, uhde con- 
stituting B greater invasion of privacy than the employment informa- 
tion, did not amount to a serious mas ion .  The gauernrnent's pledge of 
confidentiality did heighten the expectation of privacy. but was not de- 
terminative. On the other side of the balance. the public has a strong in- 
terest in the dieclosure of potential conflicts of interest Scientific con- 
sultants receive one billion dollars per year in research grants from pub- 
lic funds. The court held that disclosure would not constmte a clearly 
unwarranted invasion. The court remanded for consideration of whether 

had rented the ~ e r v ~ c e  member B t e l e i m n l ,  D.4JA-AL 1977,6187 25 Aug 1977 a8 dz 
grsfrd m The Army Lawyer, Dec 1977, at 34 (hamr address of a service member uifhheld 
from B banlung facility) 
"'OIP Guidance P n ~ a c )  Prorailmn C o n s i d r i a r m w  Yo1 111. So 1 FOIA Update 

mept 19821 
"' Schonberger Y NafionsITranap Safet) E d ,  508 F Supp 941 iD D C 1981) 
'"l Cleminsv Depsrlm~ntafTresjury,  467F Suop 13LD D C 19771 
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exemption 4 of FOIA wa8 applicable. Exemption 4 authorized withhold. 
ing of commercial and financial information that is privileged or eonfi- 
dentiai.'e' 

Exemption 7,  which was substantially amended in 1974, is applicable 
to investigatory records compiled for law enforcement purposes but only 
to the extent that disclosure would cause one of six specific types of 
h a m .  One of those harms i i  disclosure which would constitute an un. 
warranted invasion of personal privacy.ls' This exemption. like exemp 
tion 6, requires a balancing of the public interest in diaclosure against 
the extent of the invasion of privacy which would result from disclosure. 

The threshold issue is whether the record pertains to a specific civil or 
criminal law enforcement investigation. The agency conducting the in. 
vestigation must have proper authority.>*' Information which falls with- 
ing the exemption retams its protection even when it is copied or sum- 
m a n e d  for a non.law enforcement p u r p ~ s e . " ~  Additionally, information 
originally compiled for nomlaw enforcement purposes is protected by 
exemption 7 when i t  is used by a subsequent law enforcement investiga. 
tion.'" 

The considerations previously discussed in applying the balancing test 
under exemption 6 are applicable in analyzing the scope of exemption 
7(C). The absence of the word "clearly" makes the test under exemption 
7(C) less stringent, aithough as a practical matter it is difficult to distin. 
guish between an unwarranted invasion of privacy and one that is clear. 
ly  SO.'^' The best rationaie for the difference is the inherent distinction 
between investigatory files and the files covered by exemption 6. Once 
an individual's name is connected with a law enforcement investigation 
he may become the subject of rumor and innuendo, hence the need for 
greater protection. 

The ease law in applying exemption 7(C) has focused on three distinct 
types of people: the subjects of .an investigation, law enforcement offi- 
cials involved in the investigation, and confidential sources of informa. 
tion. The exemption has frequently been used to withhaid the identity of 
people who were of investigatory interest to a law enforcement agency. 
The FBI, as well as other law enforcement agencies, takes the position 
that even the mention of B person's name in connection with a law en. 
forcement investigation shouid nomaiir be erotected. Consepuentlv. 

'* Wsahvlgton Paat v Eepartrnent of Health snd Hmm Services, 690 F Id 262 (D C. 
0.. l o i n /  
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the FBI will not even acknowledge the existence of an investigatory file 
an an individual without his consent The rationale far withholding 
the identity of law enforcement personnel 18 that they do not lase then 
interest in personal privacy because of their profession: public disclosure 
could subject them to harassment both publically and m their private 
lives z"s The protection of informants and confidential souices of Infor. 
mation is recognized under both exemptions 7(C) and (D). Recently. the 
exemption was applied to statements of employees m the course of an 
unfair labor practice investigation a g a m t  the employer by the NLRB,Zo' 
and the information communicated by citizens through their elected rep- 
resentatives to federal law enforcement agencies.zos In each of these 
ease8 the fear of reprisals was a central issue. 

Normally, the FOIA exemptions are not mandatory. Even if an exemp. 
tion applied, the agency still had discretion to release the record if to do 
so would not jeopardize a governmental interest The Privacy Act re- 
moves this discretion. If an exemption applies, then disclosure 18 not re. 
quired under FOIA. The exceptLon to the Privacy Act's disclosure prohl. 
bition only applies to disclosures required by FOIA Therefore, although 
the Privacy Act maintain8 the status qua by permitting the release of in- 
formation that IS not exempted under FOIA, it does add some protec tm 
of personal privacy by prohibiting the discretionary discloaure of exempt 
mformatmn.*m 

There are some significant shortcommgs an the protection of personal 
privacy which 16 afforded by the FOIA exemptions Neither the FOIA 
nor the Privacy Act require an agency to notify the subject of B record 
that information has been requested about him pursuant to FOIA. Con. 
sequently, the assertion of an exemption protecting personal privacy 
must be made by the agency. In many cases the agency is the beat party 
to assert a FOlA exemption, for instance, if the agency had properly 
classified information in the interest of national security or foreign pal- 
icy it could be reiied upon to claim and vigorously assert the FOIA 
exemption. The reliance may be misplaced m the ares of personal pn. 
vacy. The proapect of expending agency resources to claim and possibly 
litigate the existence af a privacy exemption may cause agencies to Lm. 

'D'Piiow~ Proteclion Pmilicrs Examined. Yo1 111. No 4 ,  FOIA L'pdafe (Sapt 1982) 
Fund for Constitutional Gou't Y Nelional Archives and Records Serv 556 F 2d 855. 
861-66lDC Cir 19811 
"' Miller v Bell. 561 F 2d 623, 528-31 (7th C s  19811. Nu v Lnlred Sfstes. 572 F 2d 

998 1006 (4th Cir 19781 Bul see Fergvian Y KeUey. 448 F Supp 919 ,923-24  LF.D I11 ."_., 
i l l , ,  

"'Ahriru NLRB 57SF2d4231lOthCa 1982) 
Holy Spmf Aai'n Y FederalBureavofInv.stlgstian.683 F 2d662LD C Clr 1952) 

Im Florida Medical Aas'n Y Department of Health. Educ and \Veliare. 479 F Supp 1291 
!M D Fla 19791 
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properly disclose mfarmation. The balance would be increasingiy tipped 
in favor of disclosure in close cases. One commentator claimed that, 
when an individual surrenders personal information to an agency, he or 
she has effectively appointed the agency a8 the guardian of his or her 
privacy. Unfortunately. all too often the agency is an incompetent guar. 
dian.'oi A possible solution to the incompetent guardian problem would 
be far the agencies to establish a procedure requiring nobfication of the 
subject of the record any time information is requested in which the sub 
iect has a protectable privacy interest. The subject could then submit in- 
formation to the agency supporting withholding or could initiate a '*re. 
veme FOIA suit to enjoin disclosure 

The third exception to the disclosure prohibition ie disclosure for a 
routine use. With respect to disclosure, a routine use is a use of the rec. 
ord for a purpose which is compatible with the purpose for which it was 
collected.'" The notion of disclosure for a routine use WBB completely ab 
sent from the original Senate bill i t  w m  adopted from the House bill. As 
previously discussed, other provisions of the Privacy Act require that 
each routine use be published annually in the public notice of the system 
of that the agencies estabhsh new routine uses by complying 
with public notice and comment provisions,"o and that the warning re. 
quired when information is collected must contain the routine use."' 
Each of these are procedural requiremenu designed to prevent abusive 
practices, the only substantive limitation is the test of compatibility. 
The analysis of the compromise amendments indicate that the routine 
use exception was intended to permit the nonconsensual Intra. or inter. 
agency transfer of information where such transfer was for housekeep 
ing or necessarily frequent.'ll The term includes all the proper and nec. 
essary uses even if they occur infrequently.s2' As seen from the defini- 
tions and legislative history the routine use exception does not substan. 
tially restrict interagency transfers, i t  just requires agencies to pian in 
advance and comply with procedural requirements. Consequently, this is 
potentially the broadest exception and poses the greatest threat to the 
protection of personal privacy."' 
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In establishing routine use8 I t  i8 permmible to establish general TOY. 

tine uses which apply to all systems of records maintained by the 
agency.#" For example, a general routine me would be to respond to a 
congressianal inquxy which was initiated by the subject of the recorda 
Agencies may also establish specific routine uses which are applicable 
only to a specific system of records In establishing general and specific 
routine uses agencies should avoid any potential abuses by strictly tom. 
plying with the cornpatability standard. 

Exceptions four through SLX to the disclosure prohibition allow disclos. 
urea to the Bureau of Census. statistsal researchers and the National 
Archives respectively 

The seventh exception allows for the disclosure of information to 
another federal agency or to a state or local instrumentality far the pur. 
pose of civil or criminal law enforcement. The head of the agency or in. 
stmmentality or his delegated representative must make a written re. 
quest for the miormanon speafymg the record and the law enforcement 
purpose for which the record is requested. Blanket requests for all rec- 
ords pertaimng to an individual are not permitted.*" 

Exceptions eight through ten permit disclosures under campelling CIP 
cumstances affecting the health and safety of an individual, to either 
House of Congress, or any committees or subcommittees, but not to 
members of Congress acting m their individual capacity, or to the Comp- 
troller General.*,* 

The eleventh exception allows for disclosures pursuant to the order of 
a court of competent prisdictmn. A subpwna duces t e e m  issued in 
blank by the clerk of court IS not a court order far the purpose of this ex. 
ceptian; pdicial sentiny is required The court issuing the order need 
not have personaliurisdiction over the custodian of the records. The CUE- 
tadian should comply with the order if the court has proper jurisdiction 
over the underlying litigation *Io 

A final exception was added by the "Debt Collection Act of 1982."'11 
Subject to several conditions precedent, thm exception ellows the head 

Note Nairoving the ' T o u < m e  C~e"Ezempiion o i  fhs P r i ~ a r y  A r l  a i  1574.  14 U Mich 
J L  Ref 126(1980) 
"'US Dsp't af the Army. Reg No 340-21. Offlee Management-The Army Pnvaey 

Program pars 3-1~127 Aug 19751 
/Ib 5 U S  C 5s 552albX41-(6111976) 
"'OMB Guiddmei.supra note42. at28965 
->'Id 
'"Stlleau AtiantaCasLightCo 453F Supp 758tND Ga 19781 
"' DAJAIAL 197614685, 18 Sepf 75. (18 digested an 76-6 Judge Advaafe Lagal Servlee 

" ' P u b L  ha.97-366.96Sfat 1749.6CSC 5 552albX121119821 
28 119791 
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of an agency to disclose to a consumer reporting agency an individuai's 
unsatisfied indebtedness to the Umted 

D. ACCOUNTING FOR DISCLOSURES 
Agencies are required to maintain an accounting af disclosurer made 

from a Byatem of records. The accounting requirement has three major 
purposes: to inform the individual of what disclosures have been made, 
to facilitate the transmission of amended information to prior recipients 
of the record, and to provide an audit trial to check for agency campli. 
mce.  The accounting must include the date, nature. and purpose of the 
disclosure, and the name and address of the recipient. It must be main. 
tained for five yean or the life of the file whichever IS longer. There is no 
accounting required for intra-agency disclosures or disclosures required 
by FOIA. Although an accounbng is required for disciasures made pur. 
want  to a written request from the head of a law enforcement agency, 
thesubjectneednotbeOvenaccese."' 

The exceptions from the accounting requirements for intra-agency di6- 
closures and disclosures required by FOIA are based on the need for ef. 
ficiency and the avoidance of undue administrative burdens. However, 
because of the interaction with other provisions. the lack of an account. 
ing can C B U B ~  severe problems far the individual. The Privacy Act per. 
mits disclosures of records that me required by FOIA under Section b. 
No accounting is required for these disclosures under section c. Even 
though the information is disclosed outside of the federal agencies there 
is no requrement to insure accuracy prior to disclosure, Section (eX6). 
This creates the potential for the disclosure of inaccurate data outside of 
the federal government with no accounting for the disclosure. The FOIA 
goals of openness and accountability of government can be fulfilled 
without the systemic subordination of the Privacy Act. As previously 
suggested, when records are requested in which the individual has a prc- 
tectebie privacy intereat he should be notified. The record of notification 
could satisfy the accounting requirement. The individual would then 
have the opportunity to assert a privacy interest and to correct any in- 
correct data. This allows individuals the right t o  protect their own pri. 
vacy interests and to ineure the accuracy of any infomation that is ul. 
timately disclosed. 

VI. LIMITATIONS ON THE USE OF SOCIAL 
SECURITY NUMBERS 
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Act made it unlawful for any of these agencies to deny an individual a 
right, privilege or benefit because of the refusal to disclose the SSAK 
There were two exceptions to this provman disclosure reqmred by fed- 
eral statute and disclosure to a federal, state or local agency maintaming 
B system of records in existence and operating before January 1,1976, If 

such disclosure was required under dtatute or regulation adopted prior to 
such date to verify the individuals’s identity w 

There are a number of federal Statute8 which require the disclosures of 
SSAN. all members of B family must disclose prim to receiving certain 
welfare benefits, tax preparers, and registrants for the draft ‘“ The Tax 
Reform Act of 1976 allows B state or palitmal suMivisian to require dis. 
closure of the SSAN to establish the identity of any person affected by 
any tax law, any general public assistance law,  any drivers license law. 
and any motor vehicle r ep t r a t ion  law.z” 

The pandfathering prov~non, which was necessary to prevent chaos 
in exiating eystems. is applicable to most federal, state and local govern- 
mental agencies. Most of the federal agencies rely on President Franklin 
Roosevelt’s Executive Order 9397 of 1943 to authorize the widespread 
use of the SSAK 8s an Identifxr. For the purpose of this exception, the 
Executive Order has been held to be a regulation.2s‘ 

Any agency which requests an individual to diacloae hi8 SSAN must 
inform the individual whether disciosure is voluntary or mandatory. the 
statute or authonty far soliciting i t ,  and what uees will be made of it.Z1a 

VII. REMEDIAL PROVISIONS 
A .  CRIMINAL PENALTIES 

The Privacy Act establiahed criminal penalties for three specific af- 
fenses In each case, the offense IS cansidered a misdemeanor with the 
m a u m m  punishment being a fine of not more than $5,000.’a’ The first 
two criminal provisions are directed at  agency employees and, m certain 
situations, the employees of government contractors who m e  operating 
a system of records pursuant to a government contract. The agencies are 
responsible for establishing rules of conduct for personnel involved in 
designing, developing, operating or maintaining a system of records and 

s - ~ ~ b  L N~ ~3.67~5 7 a 8 s w  a 8 9 7 , s r s c  5 562anote!1~78) 
W o h a n  b United Smfei, 642 F Supp 84 ID D C 19821 !draft regatrsnral Doe T 

Sharp, 491 F Supp 348 ID Maai 19801 luslfare benefits) Greater Clewland Welfare 
Aash Y Bsuer 462 F Supp. 1313 !S D Ohio 19781 !Kelfara benefits), Crouch v Comma- 
bloner, 4473 svPp 3861s D cai i978)itar preparers~ 

“‘Pub L 94-465,s 1211 42DS C 5 406!eW2XC)LSupp I11 1979) 
“Brookensv ~ n l r e d S t a t e a , 6 2 7 F Z d 4 9 4 i D C  Clr 1980) 

# ’ * S U S C  6 162a11111976) 
* - - ~ ~ b  L ia 93-179.5 ~ ( b )  B S S ~  a s 9 i , s c s c  5 66zanoui1976) 
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conducting periodic training to  inform these personnel of the rules of 
conduct and the statutory requirements.2s0 Any training program should 
include instruction an the cnminai provisions of the statute 

The first crimmal prov~non prohibits an agency employee from will- 
fully mahng a disclosure which he or she knows is prohibited."' This 
provmon adds some weight to the disclosure prohibition. T h e  second 
provision prohibits an agency employee from maintaining a aystem of 
records without complying with the public notice requirement.soa One of 
the objectives of the Act is to  prevent Secret eystems of records. Even if 
an exemption appiiee. the agency must, a t  a minimum, publish an abbre- 
viated notice. This provision provides a sanction for violating the p u b  
lick right to  know of the very existence of a system of records. The final 
crimmai proviaon prohibits any person from knowingly or willfully re- 
questing or obtaining personal information from an agency under false 
pretenses.la' Since the Act expands the rights of individuals to access to 
their records and prohibits disclosure to third parties unless an excep- 
tion applies. the most likely application of the provision is to prevent 
third parties from fraudently posing as the individual in order to gam 

The cnmmal provisions are solely penal They do not give rise t o  a civil 
C W B ~  of action, so that, if B third party wrongfully gains accesa to an in. 
dividuai's records, the third party could be prosecuted but the individual 
would not have a cause of action under the statute.'" The only aterna. 
tive then would be to pursue a common law action far invasion of pri. 
vacy. 

B. CIVIL REMEDIES 
The Act provides civii remedies which permit an individual to enforce 

his rights agamst the agencies."' Since the Act relies almost exclusively 
on individuals for enforcement, the efficacy of the remedial provisions is 
crucial to the implementation of the statutory objectives There are cer- 
tain rules which are applicable to all civil actions brought pursuant tc 
the Act. Only individuals have standing to sue and the agency or the 
agency head in his or her official capacity are the only proper defend. 
ants. Agency officials cannot be sued in their personal capacity. The suit 
may be brought in the fedeal district e o u t  in the district where the 
plaintiff resides or has his principal place of business, or where the rec. 

access 

"'Sei notesssupro 

ayor. 476 F Supp 446tD. Hawaii 1979) 
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ords are located or in the District of Columbia. The court will consider 
the matter de n m o .  The statute of Iimitatmns requires the action to be 
brought within two years from the time the C B B ~  arose or within two 
years of discovery of B willful misrepresentation by an agency that is 
material to its liability."' 

If a plaintiff is awarded damages he IS entitled by statute to attorney 
fees and court costs. In actions seeking an injunction. the court has the 
discretion to  award attorney fees and court costs to  a plaintiff who sub 
atantially prevails in his claim against the government The purpose of 
awarding sttarney fees and costs 18 not to  reward successful litigants or 
punish the government, but rather to insure that the cost8 are not a bar. 
rier to B citizen seeking to enforce his rights.*" In determining whether a 
plaintiff substantially prevailed. the court will consider whether b n n g  
mg the action wae reasonably necessary to enforce the plaintiffs rights 
and substantially caused government If the plaintiff sub 
stantially prevails, there are four factors to be weighed by the c o w  in 
exerciang its discretion in granting the remedy. public benefit from the 
case, commercial benefit to the plaintiff, nature of plaintiffs interest in 
the records, and whether the government's actions were reasonable.aJ' 
Attorney fees and costs are only permitted for litigation, not for admm- 
istrative Finally, most of the circuits deny attorney fees to B 

pro  8e litigant who IS not an attorney, although casts are allowable."l 

The Act has specific remedial provisions which are tailored to the par. 

dividual access to his records the court can enjoin the agency from with- 
holding and order production. The court has the discretion to conduct an 
in camera inspection of the documents to determine whether the with. 
holding was wrongful. The plamtiff cannot seek actual damages and 
need not prove actual injury.z63 If an agency wrongfully refuses to amend 
an Individual's record the court can order amendment."g 

t,cular agency nolatmn. If a" agency wrongfully refuses to grant 8" in. 

" - I d  a t §  652aigX61 
'I Anderaon Y Department of Treasury. 648 F 2d 1 (D C Clr 1579) 
* W  Vermont Lor Income Advocacy Council, Inc Y Unery. 506 F Pd 609, 513 !Zd C s  

'.* Lavell, Alderate. 630 f 2d 428 (6th Cm 15801. Blue \ Bureau of Prisons. 570 f P d  

/ ' *  Kennod) Y Andrur, 469 f Supp 240!D D C 19781 
"" Bsiretl Y United States Cu~toms Serv , 482 F Supp 775 !ED La 1580). r i fd 661 

F 2d 1087 (5th C u  18811 All of the CIICYIIS except the Dialrici of Columbia Cvcuit that 
h s w  considered the mbue have refused to  suaw atbmey fees 10 B pro de htigant who we6 
nata" attorney PresvmablypraJerepresentatlan bganartorneywouldquabf) becaubeaf 
last opportumti costs 

19761 Car v Department of Justice. 601 F Zd 1 6 iD.C C n  19751 

32316LCa 15781 

'<'5USC 55 562a!~X1NBl.(3XAl.~B~!1576~ 
"'Id at #$ 5~2e(~X1XAI.(ZXAI,~Bl 
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The Act has two provisions which allow for the collection of actual 
damages. An individual can bring an action for damages If an agency 
fails to maintain his record w>th such ~ccuracy, relevance, timeliness 
and completenem as is necessary to assure fairness in malung a deter. 
mination about the individual and consequently, an adverse determina. 
tian is made. An individual can aiso bring suit if an agency fails to com. 
ply with any other provison of the Act thereby causing an adverse effect 
on the individual?' An adverse determination is one resulting m the de. 
nial of a right, benefit, entitlement or e m p l o p e n t  by the agency which 
the individual could reaaanably have expected if the record had not been 
deficient. An adverse effect has been more broadly defined to include 
peychological harm caused by a violation."s If the individual can prove 
that the agency's violation of the Act resulted from intentiand or willful 
conduct, he is entitled to recover his actual damages. Once the individual 
proves that he has suffered an injury he is entitled to his actual damages 
or $1,000, whichever is greater. The statutory flwr on damages was de- 
signed to prevent a situation where an individual suffering an injury had 
no provable damages and, hence, no incentive to sue.14e 

The greatest limitation on the damage remedy is the requirement that 
the individual prove that the agency acted willfully or intentionally in 
violating the Act. In determining whether an agency action 1s willful or 
intentional, the courts apply a standard of care which 1s somewhat less 
than gross negligence. In a case involving the improper disclosure by the 
General Services Ahmis t ra t ion  of psychiatric records to a prospective 
employer, the court found that the agency had only been grossly negli. 
gent and therefore recovery of damages was precluded."' In the original 
House bill, the arandard for the recovery of damages was that the agency 
acted in a manner which was willful, arbitrary, or capricious. The Senate 
bill permitted recovery if the agency was negligent in handhng the r e c  
ord. The Senate bill also allowed for punitive damages. The compromise 
resuited in the adoption of the willful or intentional standard In a ma. 
jonty of cases the failure to comply with accuracy standards or the viola. 
tion of other statutory provisions resulte from carelessness, inadvert. 
ance or negligence by government employees, not willful or intentional 
misconduct. Very few plaintiffs will be able to satisfy the heavy burden 
of proving willful or intentional action by the agency. 
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A further limitation an the effectiveness of the damage remedy 1s that 
it is limited to either the amount of actual damages or $1.000, whichever 
is greater. Actual damages are proven pecuniary lams and do not ~ n -  
dude generalized mental injuries, damage to reputation, and embarrass- 
ment lac Consequently, unless the mdiwdual 18 able to prove substantial 
actual damages, the financial incentive to bring suit is minimal and will 
often be outweighed by the hazards and financial risks of litigation A 
final limitation on the damage remedy is that injunctive relief 1s limited 
to access and amendment actions and cannot be granted to remedy other 
"datlons *'a 

Thus the Act provides a viable remedy for an individual seeking accees 
to or amendment of his records. However. the remedy available for all 
other violations of the Act provides little or no financial incentive for 
bringing suit and places an extremely high burden of proof on the in. 
diwdual. These remedial shortcomings are crucial because of the Act's 
reliance on individuals to enforce its provisions With little or no hope 
for success and limited prospective recovery, individuals mil be reiuc. 
tant to force compiiance by federai agencies. A simple remedy would be 
for a statutory amendment to require only a gross negligence standard 
of care. Alternativeiy, courts could award injunctive relief, attorney 
fees, and court costs in cases where actual statutory violations have oc. 
curred but the individual is not entitied to damages because he or she E 
unable to prove willful or intentional conduct 

An issue related to civil remedies is whether an individual should be 
permitted to bring suit against the agency to enjoin disclosure or to 
intervene in a suit between the third party requester and the agency. 
The practical probiem in both case8 18 that an agency is not required to 
notify individuals who may be adversely affected by disclosure to a third 
party. Agencies should adopt procedures whereby an individual will be 
notified when information in which he has B protectable privacy interest 
is requested by B third party. This procedure wouid permit the mdiwd- 
ual to provide input to the agency's decision and bring suit to enjoin dis- 
closure in appropriate cases. The suggested procedure is anaiogous to the 
procedures employed in implementing exemption 4 of FOIA which IS de- 
signed to protect the interests of comrnermal enterprises that submit in. 

'"Flfrpstrick> I m m i g r a r i a n a n d ~ ~ r u r a i z s t i o n S ~ r i ,  665 F 2d327 ( I l f h C i r  19811 
'"Houston I Department of T i e a m ) ,  494 F Supp 21  (D D C 19791 (mpnctlve iebef 

not available to pmh!bif use af information collected m v i d s t i m  a i  the Act) In on acfmn 
for damages there LJ no authority to e n p m  the underlymg r ~ o l a r m  I n l v n c t ~  reLef IS 
only available where npeclf~rall) authorlied b) the Act See  Parks Y Internal Revenue 
Sen 616 F 2d 677 (10th Clr 19801, Cell A a i a  Inr > Natranal lnsiifute of Health, 579 
F 2d I l S ( 9 f h C i r  1918) 
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formation to the government from third party requesters."' If a suit is 
brought to enpin disclosure, the government could deliver the record to 
the court under seal and allow the court to baianee the competing inter. 
eats of the individual and the third party, any subsequent disclosure 
would be pursuant to a court order. An individual should be permitted to 
intervene in a mit  between the third party requester and the agency if 
he or she can demonstrate that his or her interests might not be ade- 
quately represented by the agencies. This relates to the issue of whether 
an agency IS a competent guardian of personal privacy.'ls 

A final issue dealing with remedies available to an aggrieved indiwd. 
ual 18 the application of a constitutional tort theory. One court has held 
that the remedial provisions of the Privacy Act are not the exclusive 
remedies for informational vmlations. The recording and disseminating 
of derogatory information without notice and the opportunity to be 
heard can violate the due process provisions of the Fifth Amendment."1 
Under B constitutional tort theory, the plaintiff can seek money d m -  
ages, to include punitive damages, against agency officials in their per. 
sonal capacities. Deciaratory and injunctive relief can be sought against 
the agency. This remedy providea for a greater scope of reiief and has a 
much greater deterrent effect on the conduct of agency officials. Due to 
shortcomings in the statutory remedies, plaintiffs will inereasngly re. 
aort to a constitutional theory of informational privacy 

VIII. CONCLUSION 
Congress, through the Privacy Act. has taken Some valuable strides in 

the effort to protect permanal privacy. Fair information practices have 
been established which govern the collection, maintenance, use,and dis- 
semination of personal information by federal agencies. Individuals 
have been given enforceable rights of BCCBSB to and amendment of their 
personal records Agencies are prohibited from disclosing a record to a 
third party requester unles~ an exceptton applies, 

Despite its successes, the Act does not have mme shortcomings in the 
protection of personal privacy In some cmes the right to privacy had to 
be balanced against other societal interests such as the effective enforee- 
ment of criminal law, the preservation of national security, the effective 
operation of government and the public's right to know. In most in. 
stances the right to privacy was aubordmated, sometimes needlessly so. 
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The national security and law enforcement interests are reflected pri. 
marily in the general exemptions. Whlile these exemptions m e  necessar. 
11y broad, agencies should be cmumspect m claiming and epplying gem 
era1 exemptions 

Government effmency is promoted by insuring the free flow of infor. 
mation The fair information practices restrict the flaw of information 
to the government to that relevant and necessary to accomplish B legiti. 
mate governmental purpose. The flow of information within the govern. 
ment IS permitted mthin the agency to those officials who need to h o w  
the information in performing their duties Disclosure to another federal 
agency is normally pursuant to B routine use. Any routine use of infor. 
mation must be compatible with the purpose for which It was originally 
collected. The compatibility test can be an effective check on the improp. 
er interagency transfer of information. The flow of information from 
the government is limited by the disclosure prohibition unless an excep. 
tion applies 

The Privacy Act defers to the disclosure mandated of FOIA. Informa. 
tion must be disclosed unless a FOIA exemption applies. In most cases 
this determination involves balancing the right to privacy against the 
public interest8 in disclosure In striking this balance agency officials 
should remember that the central purpose of FOIA is to provide for 
openness in government, thereby insuring accountability. If the request. 
ed information has little or no impact on honest and efficient govern- 
ment, the legitimate privacy intereats of the individual should be p r e  
tected. Protection of the individual's interest can best be accomplished 
by giving him notice when his records are requested To this end, sgen. 
c m  should consider adopting procedurea which allow for notification of 
the individual when certain categories of records are requested; such 88, 

financial, medical and personnel recoids. 

The Act's greatest shortcoming LB that. ~n many cases. the remedial 
provisions are ineffective This shortcoming 1s exacerbated by the fact 
that the Act relies almost exclusively an law suits by individuals to en. 
force Its provisions The Act does provide a viable remedy for individuals 
seeking to enforce access or amendment righta. However. for any other 
violation of the Act the individual must prove that the violation was a 
result of intentionai or willful agency conduct Agencies that are grossly 
negligent escape liability. Additionally, If the individual is able t o  esteb 
hsh liability, the recovery IS limited to actual damages or $1,000, which. 
ever is greater Actual damages are limited to direct pecuniary losses. 
The high burden of proof and limited potential recovery will tend to 
hmn the number of smts brought to enforce the Act. As a result, plain. 
tiffs and possibly courts will resort to a con~t i t~ t iona l  tort theory for re. 
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eovery. The preferable coume would be for Congress to impose liability 
for gross negligence and increase the minimum amount ofrecovery. 
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BOOK REVIEWS 
OUTER SPACE-A NEW DIMENSION OF 

THE ARMS RACE' 

Outer Space-A New Dimension of the Arms Race Edited by Bhupendra 
Jmmi. London, England Taylor and Francis Ltd., 1982. Pp. xviii, 423, 
index. 
Reuiewed by  CoptoinPoulK. COSCLO" 

Mr. Bhupendra Jasani, a research fellow a t  the Stockholm Interna- 
tional Peace Research Institute. has taken B series of papers presented at 
the institute's symposium concerning "Outer Space-A New Dimension 
of the Arms Race" and developed the segments into B timely and read. 
able text applicable to a broad range of professional interests including, 
law, science, and military warfare. He augments the work of the sm 
posium members with introductory materiel which initiates the reader 
w t h  a nontechnical background into the field of satellite operations. 

The book is organized into two parts. The first, consisting of  even 
chapters, is Mr Jasani's introductory treatise on the mechanics of space 
flight and satellite operations. Part two consists of fifteen papers which 
were presented at the symposium in November 1981 by international 
members of the scientific and legal community. To enhance the utility of 
the took Mr Jasani haa added appendxies which include a listing of 
satellite launches between 1977 and 1981, reprints of treaties directed 
at a r m s  control in outer space; a comprehensive glossary of terms, and a 
dictionary of abbreviations used in the book. 

Part one 1s a sequential development of orbital concepts. propulsion 
systems, and the applied military use8 of satellites. Through the Ere. 
quent application of diagrams, c h a d ,  and mathematical formula the 
reader 18 led through what otherwise might be a maze of scientific jargon 
to the understanding of the significant developments in the space pra- 
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gram by the United States, Russia, and the other national participants 
in satellite applications. The focus of the b o k  18 an the military applica. 
tion of satellites although it is apparent that the desxe by the symposi- 
um participants is to increase the use of outer space in a nonmditary 
mode. Mr. Jasani categorizes m i l i t w  satellite activities into seven sub. 
systems: reconnaissance, communications, navigation, meterological, 
geodetic, manned military, and anti-satellite. Each system IS described 
and their application on future national activities is forecast With a 
wund foundation in the scientific application of celestial devices the 
reader is drawn into the scientific community vicariously 

Mr. Jaeani has taken care that the reader is aware of the mechanics of 
geosynchronous orbit, high level-high resolution photagraphy, satellite 
navigational assistance, promises in the field of antkatellite operations, 
and westher prediction. Knowledge that satellite enhancement allows 
the military u8er to pinpoint targets with an accuracy of thirty centi. 
meters in diameter resuits in the realization that the same system may 
be empiayed to monitor the outgrowth of future disarmament agree. 
ments. Although the clear intent of the institute is peace, Mr Jasani re. 
frains from taking the opportunity to proselytize, rather he allows facts 
to present the argument that military application of satellites will have 
a substantial effect on future warfare if  technological applicatmns are 
fully implemented. 

Mr. Jasani's talents as an editor are fully employed in the second por. 
tion of the book. It is unclear whether Mr Jasani made editorial changes 
in the individual papers; however, the style of writing maintained 
throughout is readable and engrossmg The indwidual authors. repre. 
senting differing national and scientific fields, present thematic posi. 
tions which collectively argue for controls on the proliferation of satel- 
lite systems in the military context The source information for the 
papers is unclassified, much has been assembled from readily available 
sources, yet in the format presented the reader develops an insider's 
view of the limitless capability of enhanced military satellite applica. 
tion. Concomitantly, the reader is faced with the realization that there 
has been a continuing escalation between the United States and Russia 
to maumize technology to the enhancement of m~litary.pahtml goals. 
Economic theory is not inciuded in the subjects presented, however, the 
absence of the discipline does not detract from the overall effect because 
of the apparent result that infuses any nation that 16 committed to B 

space program that includes a high degree of military preparedness. The 
coat, from an economic standpoint, is clear from the author's presenta- 
tions. 

Navigation satelhtes, for example, are described in bath their system 
configuration and military application. The US Navy Navigation Satel. 
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lite System (TRANSIT) i i  explicated from initial development through 
Its deployed configuration and military performance. Through the appli. 
cation of between four to six TRANSIT satellites operating in a circular 
polar orbit. worldwide coverage allows the US Navy, in particular the 
Polaris submarine fleet. to acquire extremely reliable position fixes. 
Coupled with TRANSIT is another system which 1s still in the develop- 
mental stage. The NAVSTAR Global Positioning System (GPS) consists 
of an eighteen satellite constellation. Also providing world.wide cover. 
age, the radio navigation system allows three dimensional position, 
velocity, end time information to be employed by an infinite number of 
properly equiped users. The military application of the GPS has been 
validated by United States elements of the Navy h r  Force, and Army. 
Using GPS. precision aerial rendezvous, bomb delivery, marine naviga. 
tion, and static positioning was acquired with an accura~y range of be- 
tween 3 to 30 meters. For the future, GPS, unaffected by external 
sowce8. will ellow enhanced military operationa 80 a8 to reduce mini- 
mum friendlyenemy target separation, increased first strike kill prob 
ability, and a corresponding increase in the efficiency of certain military 
operations. 

The increase in military effectiveness c a u w  B corresponding need by 
an adversary nation to block or eliminate the enhanced combat opera- 
tion. The author of that particular paper does not expand an the ad- 
versarial needs; however, the subject is adequately developed in ather 
segmente of the book. The field of anti.satellite operations is discussed 
by Mr Jaeani and two ather experts. This editing blend gives the book 
complementary balance. 

The description of anti.satellite devices includes the current national 
efforts as well as the potential for various beam weapons. Although the 
authors indicate that laser and particle beam weapons are not presently 
deployable, one author forecasts application by the end of the 1980s. 

The intewelationship of various national and occupational perspec- 
tives through concise articles gives the reader a liberal understanding of 
the efficiency of satellite eystem8. The student of the history of warfare 
will conclude that the principles of war are changing. M a t  may have 
made B significant lfference in rniiitary operations during the last con. 
ventional conflict of major magnitude must be evaluated from the per. 
spective of the space environment The age of the surpnse attack and 
well.planned tactical security is an the decline. Satellite senaom are able 
to provide the leaders of the milit-political body with high resolution 
photographs of ground objects doan tc .2 meters, instantaneous corn- 
munications, and precision three.dimensiona1 navigation and target BC. 

quisition. 
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Mr. Jasani's goal is to educate and present a ratmnal position for h i .  
tations on the arms race. He has presented, unemotionally, the effects of 
satellite operations of the future of military conflict. In an effort to 
make the arguments he has armed the advocates for both arms control 
and increased military space application. The reader who debates the 
need for disarmament will find support in the cost figures and raw sta. 
tistical information on numbers and frequency of satellite launches. The 
advocate for the position that a strong national defense posture predi. 
cated on preparedness is the only alternative in the age of superpowers 
will also find support in Mr. Jasani's efforts The efforts of the Stock- 
holm International Peace Research Institute do not weaken the debate 
from either side. The institute, through the good offices of Mr Jasani, 
does enlighten and suggest that the use of satellite operations by the na. 
tional military structure of the world community may in Some cases be 
not only efficient, for example in the field of crisis momtoring, but pru. 
dent in today's high.threat world. 
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Reuiewed by  Captain Stephen J,  Kaczynski" 

Justice F$iu Frankfurter once wrote. "It is a fair summary of hlstory 
to  say that the safeguards of liberty have frequently been forged in con- 
troversies involving not very nice people." In Mmnesota Rug: The Dm- 
matie Story of the Landmark Supreme Court Case That Gaue N e u  
Meaning to Freedom of the Press, Fred W. Fnendly. a monument him- 
self in the annals of broadcast journalism, tells the reader of one such 
"not very nice" person, Jay M. Near, and his struggle to free his The 
Soturdoy Press from the strictures of Minnesota's "gag law." In the re. 
sultant case, Near D. Minnesota, the Supreme Court, in B 5-4 decision 
and through Chief Justice Charles Evans Hughes, declared its strong 
aversion to prior restraint of the press and planted in American constnu. 
tional junsprudence a principle which would come to full fruition some 
forty years later m the Pentagon Papers case 
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"Any person who. . shall be engaged in the business of regular. 
ly , publishing . . a  malicious, scandalous and defamatory new* 
paper. . . IS guilty of nuisance, and all persons guilty of such nuisance 
shall be enjoined." Thus read the Minnesota law, enacted in reaction to 
the exposes and excesses af the Duluth R p S a w ,  a paper publiehed by B 

puritanical, prohibitiomst mid.westerner which regularly indicted the 
lascivious, corrupt, and surrepticmusly "wet" pornans of Mmnesota's 
body politic I W l e  the grim reaper spared theRipSow's publisher from 
imposition of the "gag law," its full brunt was borne by Jay M. Near. Mr. 
Near, ~n objective, if not admitted, anti&mite, antiblack, and anti. 
lahar journalist, ruffled more than B few feathers with his sometimes. 
scandalous, Bometimes-investigative The Saturday Press. 

Mr. Friendly highlights that  the road to victory a t  the Supreme Court 
wab not an easy one. Mr. Near loat in the state courts but, as his appeals 
for asaistance became h a m .  drew unlikely allies in the liberal Ameri. 
can Civil Liberties Union and the jingoistic Colonel Robert Rutherford 
"Bertie" MeCormick, publisher of the Chicago Tnbune. The unexpected 
deaths of Chief Justice William Howard Taft and Assacmte Justice Ed- 
ward T. Sanford and their replacement by Chief Justice Charles Evans 
Hughes and Associate Justice Owen J. Roberts are described as playing 
indispensable and fortuitous roles m affecting the precarious tilt which 
resulted leaning m favor of freedom of the press by the most narrow of 
margins. 

Too often, legal scholars and students view significant constitutional 
decisions in the vacuum of the casebook. .Mr. Friendly has injected flesh, 
blood, and human emotion into the equation. As a non.1eg.d study of a 
legal issue, Mr Friendly's book deserves study. 
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