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LIABILITY AND RELIEF OF GOVERNMENT 
CONTRACTORS 

FOR INJURIES TO SERVICE MEMBERS* 
b! Captain Jules F. Miller** 

I. INTRODUCTION 
The recent litigation by Vietnam veterans suffering from expo. 

sure to the chemical Agent Orange is but one example of a trend by 
victims of the harmfuleffectsoftheresearchandproductsofgal.ern- 
ment contrsctori to seek damages directly from thecontractors. The 
government's demand for research on  the fringes of technology and 
for products at thestateoftheartincreases thelikelihoodofinjurgor 
death 

Anyone can be harmed by a government contractor's research and 
products. Since military members are  the most frequent users of 
such research and products. however. they are  the most likely vic- 
tims. Because these persons w e  not a party to the contract between 
the government and the contractor. they are considered third-party 
YICtinlS. 

The purpose of this article is to examine the liability and the relief 
from liability of government contractors far their research and pro- 
ducts The first section examines the immunity of the government 
from liability since the government's ability to avoid liability is 
becoming directly proportional to the attempts to establish liability 
in a contractor. The second Section considers the methadsof placing 
liability on a contractor as well as the contractor's defenses to those 
methods. The last two sections focus on the means by which a con- 
tractor heid liable for third-party damages may obtain relief either 
through insurance or by indemnificatian or contribution from the 
government. 

*The opinions and ~ ~ n c l u i i o n i  expressed in this article are those of the author and do 
not neeeiiarili rtprerenriha I le,,( of the Departmental  Defense or ani  of the military 
drpsrrmenis This  a i f i ~ l e  i s  bawd upon a thesis submitted by rhe author I" partial 
mii.facrion of the requirements far the LL >I degree sf The George K2'aihinaan 
U",,erl,fi 

**Judge 4dvocafe G e n t r a k  Department Reserve. L'nited States Air Force. C u r -  
rently General Counnel Defense Audioiiaual Aeency and ourrentl) attached BI an 
 AI^ Force r e ~ e r i i ~ t  10 t h e  Air Force Litieafion Diriiion Warhlngton D C Formerly 
Arforne, .Adiiior I a r y  Office of General Counsel Karh#n@ton. D C. 1981-1982 
Chlef of Contract L a r  Office af the Staff Judge Advocate. Hiekarn A n  Force Base 
Hauaii 1977 1980' A s i i ~ t a n t  Staff Judee  Adwcate Office af the Staff Judse Adva- 

Florida 1876-1976 LL.M The George U'sihington 
LouisCniiers~ri~SehaalofLau.1976,.~ B,SaintLauis 
the bars of rhe stare of Mii iouri  and t h o  United Stater 
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11. GOVERNMENT IMMUNITY 
Theabi i i tyaf thegorernment  toavoid IIabilityforInjuriestothird 

parties rewlting from contractor research or products has had the 
obvious consequence of causing injured plaintiffs to look for other 
defendants. I n  such instances. the contractor providing the research 
or Droduct is the  most logical candidate The broader the goxern- 
ment's immunity from suit by in jured  third parties, the more l ikely 
that a w i t  wil l  be filed against the contractor. 

A. SOVEREIGN IMMUNITY 
Based on theprinciplerecognizedorer 150yearsago by theUnited 

States Supreme Court in  Cohens t'. V?rg!,tza.' the United States 
enjoys sorereipn immunity from suit W h i l e  the Supreme Court has 
based this immunx) a n  some occasions upon the theory that the 
United Stares LS the institutional descendant of the English C I ' O W ~ ~  
and on other O C C ~ E ~ O ~ S  upon the theor, that there IS no legal right 
against the authority that makes the 1 8 ~ ~  the protection has 
remained Intact. The government I S  immune from wit .  at least 
insofar as It has not specii ically consented t o  be rued.: 

The C o n g r ~  has enacted a number of express waivers of the 
government's Immunit) from suit. such as rhe Tucker Acts and the 
Federal Tort Claims Act The Tucker Act permits suits on  con- 
tracts. but  this IS little relief to injured third parties not ~n privity 
with the United States. Tort actions are permitted by the Federal 
Tort Claims 4ct.  but important Judicial and %atutory exceptions 
restrict the aiai iabi i i ty  of this relief. The Federal Tort Claims Act 
and the limitations thereof are the principal subjects of the 
remainder of this seetian. 

Of at least minor significance, however. IS the Iliiitary Claims 
Act.. While the Act 1s not a naiver of Sovereign immun 
provide a statutory means of compensating victims injured or killed 
by the noncombatant activitieS of the military se r~wces .~  T h e  harm 
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must be caused by service members or civilian empioyees of the 
military acting in the scope of theiremployment.'Miiitarymembers 
and civilian employees may notobtain relief if their injuryor  death i s  
incident to ier \ ice , - lsuch aswhenasailor isstruckb,-aNaryvehicle 
while the sailor is walking to work Recovery under the Act is 
limited to $25,000 Nonetheless, third parties whose damages are 
less than this amount will not seek to recover from government 
COntLIaCtOrS 

B. FEDERAL TORT CLAIMS ACT 
1. Ejfed of t h e  Fedeml Tort Clnirns Act. 

Subject to numerous exceptions, the government has waived its 
sovereign immunity from suit for actions sounding in negligence. 
This waiver was accomplished by the Federal Tart Claims Act 
(FTCA). which provides: 

[Tlhe district courts. together with the United States Dis. 
trict Court for the District of the Canal Zone and the 
District Court of the Yirgin Islands. shail have e x ~ l u ~ i v e  
jurisdiction of cirii actions on  claims against the United 
States, far mone? damages, accruing an or after January 
1. 1945, for injury or loss of property, or personal injuryor 
death caused by the neghgent or wrongful act or omission 
of any employee of the government while actingwithinthe 
scope of his office or employment. under circumstances 
where the United States, , f a  private person. would be 
iiabie to the claimant in accordance with the law of the 
place where the act or  omission o ~ c u r r e d . : ~  

The FTCA makes the government liable to the same extent as if it 
mere a private party under state  la.^.^^ The law of the jurisdiction 
where the act or omission occurred w i l l  govern.16 The s o u ~ c e  af the 
government's duty. then, is a matter of state 1s.w 

The FTCA. however. does not create any new causesofaction.The 
most that it does 1s w i v e  the government's sovereign immunity, so 
that otherwise recognized causes of action may proceed. I t  does nor 
bring novel 01 unprecedented liabilities upon the g0veinment.~6 
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Indeed, the waiver of Sovereign immunity is predicated upon a tort 
cause of action cognizable under state law . Consequentl! the 
FTCA should be viewed as a procedural rather than a substantiae 
StatUte. 

The waiver of sovereign immunity IS possible only u hen the plain- 
tiff proves that he or she was harmed due to the negligent acts or 
omissmns b! government The act or omission must he 
operational in character rather than discretionary Furthermore, 
the government employees must be acting within the scope of their 
employment jF1 If the government employees are milnarymembers 
acting within the scope of employment a o u l d  generally encompass 
acts performed while in the l ine  of military duty.91 

2. O p r r n t i a n  o f t h e  Federal Tort Clatmr. A c t .  

prerequisite to s u i t  under  the FTCA2'  Suit may be ~n 
months thereafter or upon the final denial of the claim, 
occurs f i rs t  Suit only maybe  filed in  afederal districtco 
IS by judge alone?s and neither punitive damages nor prejudgment 
interest are recorerable.2~ 

Ail claims under the FTCA must be asserted administratively no  
later than two years after the claim accrues z -  A "Sum certain" must 
be and a failure to do 50 wIi resuit in dismissal.z' Claims 
for relief other than money damages are not permitted 31 

Although federal district courts hare exclusive 
FTCA actions. state courts may become intrinsical 
proceedings. This tnral tement  results because l iab 
lary issues are determined by state l a w  Federal courts may canse- 
quently defer to or even seek the opinion of state courts in relevant 
jurisdictions I n  L i i i t s d  States 8 .  Arel i .31  for example. a federal 

An administrative claim must be filed with the government ai a 

P" 
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district court found the government iiabie under the FTCA far an 
evpiosion and f i reataplantoperated byacontractor. After damages 
were airarded to one of the contractor's employees under the 
FTCA,al the case was appealed to the Fifth Circuit, which 
affirmed? but later granted a rehearing en hane.34 Finally, the 
panel certified question to the Supremecour t  of Georgia"jand asked 
whether. under the law of Georgia, the Knited States owed a duty to 
the plaintiff and whether the breach af such duty was the proximate 
cause of the explosion. Answering that the United States did owe a 
duty and that the breach of that duty was the proximate cause of the 
injury, the state court essentially disposed of the action under the 
FTCA.36 

8. Specific Exaptions to the Federal Tort Claims Act. 

The largenumber ofstatutory andjudiclalexceptionstotheFTCA 
have made it something other than the broad waiver of sovereign 
immunity that a first reading may indieate it to be, The exceptions 
are of critical importance. since that which is excepted from the 
FTCA remains subject to the government's sovereign immunity. In 
ather words. whatever falls within an exception may not be brought 
as an action against the government. 

In  most cases. military personnel and government civilian 
employees fall, respectively, within a judicial exception and a Statu- 
tory exception.3' Additionally. a number of other exceptions w e  
speeiiied within the FTCA. 
/a) Drseretiottary fimetmns. 

The government is not liable for harm resulting from the perfor. 
rnance of or failure to perform "discretionary" functians When an 
act is determined to be other than discretionary. it IS classified as 
"operational" 39 Government activity can involve both discretionary 
and operational aspects As an example, ~n an action by a shipowner 
for the negligent operation of alighthouse, thegovernment's decision 
to put a lighthouse where it did was discretionary, but Its mainte- 
nance of that lighthouse was operationai.'o 
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Even if government employees w r e  grossly negligent ~n conduct- 
ing B pre-award survey. the decision to award a contract to any 
particular contractor 1s a discretionary function 1 Likewse. the 
enforcement of a Department of Defense safety manual incorporated 
into a contract IS a discretionary function.'* 

Some confusion does exist on the question of whether the drafting 
and approval ofcontract Epecificatlons IS a diieretionar) function. In  
I m g k  /'. r n i t e d  Stales i3 the Tenth Circuit cited Dnlrltifr , L i z , f r d  
Staten" and concluded that, in the absence of unusual conditions. the 
matter of contract specifications is generally a discretionary func- 
tion. I n  Sraboard Canst Lirir Rntlrand Co. ,'. L'aited Stntrs.dj the 
Fifth Circuit ais0 cited Dnirhi fe .  but reached the opposite c o n c l u ~ i o n  

Nonetheless. a reconciliation of both I w y k  and Smbonrd IS p o s w  
ble. What I S  most helpful is inquir) about the level a t  which the 
specifications were drafted and approted rather than inquir 
whether specification preparation. p e r  S I .  is discretionary. A r 
of t aoNin th  Circuit cases heipstofocuathein 
,,. H ~ n s i i e k e r ; ~  the S in th  Circuit held that 
activate an Air  Force base was made a t  th 
directite authorizing base construction did not specificall> autho. 
n e e  a drainage ditch The decision to install a drainage ditch. there- 
fare. was made a t  the "operational level." 7 e the base level rather 
than the headquarters level 4s a result. the government ~ 1 8 s  not 
immune from suit Similarly, in Driseoli I,. Cnited Sfntrs.4-the deci- 
rionof thecivil engineer a tLuke Air ForceBasenot toinstal las t reet  
crosswalk or  aa rn ing  device was held by the Xinth Circuit to be a 
decision made a t  the operational and not the planning level. .ieain 
the government had no immunity pursuant to the discretionary 
function exception because the decision was an operational decision 

Applying the decision-level approach to I m y k  and S e ~ h o n d  any 
inconsistency can be removed I n  Irzyk .  the design of a sewer line 
caused flooding on  plaintifl's property The specifications for the 
sewer line were  prepared by the Bureau of Indian Affaire. Although 
a local project officer was assigned. he had no authorityto change the 
specifications. Even though a local inspector negligently inspected 
the sewer line and failed to find the defect. the preparation of the 

6 
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specificationa was held to be discretionary j8 Considering the 
n the on-site government employees. such a 

result jhould not be unexpected. Conversely, in Srnbonrd, the deci- 
sion to build a helicopter hangar with a drainage ditch system at 
Fort Rucker WLE made at higher Army headquarters. The actual 
design of the ditch. including the placing of It next to the railroad 
tracks which later collapsed, was made at Fort Rucker. It should not 
be surprising. then, that such a low l w e i  decision was held to he 
outside the discretionary function exception. Consequently the deci- 
sion l e w l  approach appears to be a useful tool for making discretio- 
nary operational determinations. a t  least where specifications are 
involved. 

/hi Co,iiractar Torts. 

Since the FTCA waives sovereign immunity for the torts of 
government employees. the government 1s not liable under the 
FTCA for the torts of Its Some plaintiffs h a w  attemp. 
ted to avoid this exception by demonstrating a ''personal services" 
reiationship LS actually inroived, so that the contractor is nothing 
more than a government employee Resoiution of this Issue ususlly 
depends on  the degree of control the government exercises over the 
contractor's The government generallr molds Imbll- 
it? when 11 neitherposses%estheauthority tocontrol noractuallydoes 
control the emplol-ees of the contractor.>? 

Sometimes. honerer ,  the opposite can be true and thegovernment 
will escape liability because It retains a high degree of supervisory 
control. I n  Leuis L'. L'nited States.SJ an injured contractor employee 
sued the Umted States for negligent inspection and maintenance of 
safety conditions. Under Nevada law, an employee of a subcontrac- 
tor is considered an employee of the principal contractor and inde- 
pendent contractors are  included in the term "subcontractors". 
h'ievada lair also limited the total recovery of such an employee to a 
share in a compensation fund. Focusmgon the high degree ofcantroi 
the government retained over its contractor, the court concluded 
that the government was a "principal contractor'' within the mean- 

2'The f a c t i  are detailed a t  United S t a t e s ,  l r i r k  388 F 2d 982 llUfh Cir 19681 
"Logue \ United States 412 U S  521 (19731 

P g , Krapp > Douglas Aircraft Co 329 F Supp Id7 IE D X Y 1 9 i l l  
~'sri text  acc0mpan)lng note 45 *"y'" 

SsHarris x Petlibone Carp 488 F Supp 11291E D Tenn 19801. R h i t e %  United 
State, 472 F Supp 219 l\C D Pa 19791 
s8501 F S u m  39(D he\ 19801 ? i l ' d m o t i i i g r u i n d ~  680 F 2d68l9fh Clr. 19821 
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ingof state law and thus immune from tort 1iabilits.s'Canjequently. 
the court granted the government's motion for s u m m a r y j u d g m e n t . ~ ~  

le) Strict Liab;litu. 

The language of the FTCA limits the waiver of government 
immunity to a "negligent or  wrongful act of o ~ ~ s E I o ~ . " ~ ~  Accord- 
ingly. the waiver of sovereign immunity does not extend to strict 

This means that the exception to the FTCA for strict 
liability permits the government to maintain its sovereign immunity 
when it 1s without 

id) Otiier Escrptiona. 
I n  certain specific factual situations. the United States also I S  

afforded refuge from FTCA liability. For example, FTCAjurisdic- 
tion E excluded for claims arising in a foreign countrysbor involving 
the combatant activities of the armed forces during war.80 Likewise. 
claims based upon deceit and miwepresentation as weil as assault. 
battery, false imprisonment. and interference irith contract rights 
are excluded:61 the government retains Its sovereign immunity over 
such claims. In  addition. spec~al  exceptions e x m  for the Post Office 
Depar tmemB2 the Tennessee Valley A ~ t h o r i t y ? ~  and federal land 
banks.i4 

C. FERES DOCTRINE 
1. Appl ica t ion  o j t h  Feres Doefrin?. 

The death of Lieutenant Rudolph J Feres more than thirty years 
ago has had a profound and detrimental effect on  military members 
and their estates seeking recovery under the FTCA. Considering 
that military members are the most likely victims of contractor 

8 
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research and products, the Frres Doctrine i s  the most important 
exception to the FTCA for government contractors as se l l  as mil. 
i tars  members. 

While billeted in his Army quarters at Pine Camp. h'ew York. 
Lieutenant Feres died in a fire that swept through his room. His 
w d o x  filed suit under the FTCA, introducing evidence of Army 
negligence in the maintenance of an unsafe building. Dismissing the 
\widow's claim. the Supreme Court found an exception to the FTCA's 
waiver of sovereign immunity for "injuries to servicemen where the 
iniuries arose out of or are in the course of actirity incident to 
military service''.d6 

l a w  but military activities have no counterpart in state law.e6 
Second, n n c e  the FTCA incorporates the law of the place of injury 
and since such l a w  vary greatly among the states. it wauid be 
irrational to base recovers upon geographical considerations 
because soldiers have no control over where they are  stationed or 
sent 6. Third. the relationship between the government and its mii- 
itary members is distinctly federal in character and should not 
depend on state iaws.68 Finally. the Veterans Benefits ActDB was 
enacted as a uniform compensation scheme and should be viewed as 
the exciusive remedy for injured soidiers.'o 

It is a very common misconception that Frres w a s  decided on  the 
basis of the need for military discipline and the imperative that the 
armed ser\-ices remain free from the interferenceafthe courts. Such 
consideration wasnot madeinFerrs. hutappearedfoursearslaterin 
L'nited States ?,. Brown." In  Brousn. the Supreme Court cansidered 
its rationale in Feres and concluded that the adverse effect an disci- 
pline of Suits by military members against their superiorsjustified a 
bar sgainst suits by military members under the FTCA 72 

In  1977. in Steneel Aero Engineering Corp. t. Cnir rd Stntes.T3 the 
Supreme Court again reconsidered the F w e u  Doctrine and found it 

abFerer, UnLfed States 340 U S  126 144 119601 
"id at 111. 
" I d  at 142 
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valid. The reasons articulated in Steneel for retaining the doctrine. 
houerer .  were a hybrid of F e w  and Brotoi. Immunity from FTCA 
suit was justified because it preserves the distinctly federai charac- 
ter of the relationship between the goiernment and its soIdiera:'the 
Veterans Benefits Act represents the upper limit of liabliitj,-5 and 
the allowance of wi ts  by military members for Injuries would erode 
discipline.'i 

The Fwrs  Doctrine has stood the test of time and even has been 
expanded to deny FTCA relief ~n a variety of other situations. In  
Ja,f,fee t '  L'nitedStntea'.theF~'presDoctrine,~asapplied to baraciaim 
for the k n o a i n g .  deliberate, and reckiessexporureofa%erriceman to 
risk. In Leii,ia /'. i i i i t p d  Stnte8.'' I I  was applied to bar a claim for an 
intentional tort. In Una is L'. L'mtrd StntrsCg an alleged malicious 
prosecution was insufficient to overcome the bar. Indeed. as recently 
a b  June 1983, the Supreme Court has considered the Ferrs Doctrine 
and been guided b j  Its 

1 Awidnnce of the Fwas Doctrine. 

Within very narrow limits. a feea precise factual situations may 
permit the military plaintiff to aroid the appiication of the Frrra 
Doctrine. To the extent Ferrs IS avoided. FTCAault ~ s o e r m n t e d a n d  
the government's sorereign immunity is pierced 

/a/ OffDvtl i  Torts. 
Since Lieutenant Feres was off-duti and asleep in his quarters at 

the time of his death it a a u i d  seem that a soldier's Status of being on 
or  off-duty would make little difference 

Nonetheless. in Brooks j. Cnited States.,: FTCA suit was permit- 
ted to several servicemen on leave n h o  were struck on a public 
highwas by a government employee negligently driving a garern- 
ment truck. That the plaintiffs also sought and received compenea- 
tion under the Yeteram Benefits Act did not defeat their claims. 

* 337 E s 1 9  1!9191 
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Meeting Fries directly, the Kinth Circuit in Johnson i,. Cmlrd 
States.i' held, in May 1983, that the bases of the distinctly federal 
relationship between government and troops and the availability of 
the Veterans Benefits Act are  unpersuasive bases upon which to 
deny relief and the need for d m i p h n e  isirrelevant unless the service 
member was engaging in activity related in some way to his or her 
military duty. 

During his off-duty time Sergeant Freddie Johnson worked as a 
bartender at the Non-Commissioned Officers Club on Malmstrom 
Air Force Base. Montana I n  violatian of state law and military 
regulations. he attended a drinking party a t  the Ciub after the 
required closing time. He then entered a car driven by another 
person who had become intoxicated at the party and suffered serious 
injuries in an automobile accident. Finding the proximate cause to 
be the negligence of Air Force personnel in permitting the party. the 
Ninth Circuit also found Feres inoperable. Since Sergeant Johnson's 
work at the Ciub in his off-duty hours was essentially a civilian job, 
the court found no threat to military discipline and refused to apply 
the Feres Doctrine. 

16) Past-Discharge Torts. 

As early as 1954. the Supreme Court declined to apply Fwes to a 
veteran u.ho received negligent treatment after miiitary discharge 
at a Veterans Administration hospital for an iuurysuf fered  nhileon 
active duty.ea Mast attempts to prow a post-discharge tort, however, 
have failed as courts U S U B I I Y  c lawfy  them as continuing torts 

Probably the most frequent alleged post.discharge tort IS that of a 
failure to warn In Sehuartz P. L'nitrd States.8j a serviceman was 
exposed to a carcinogen during his treatment for sinusitis whiie on 
actire duty. He later developed cancer and lost an eye and hisvoice 
before his disease wasdetected. Agreelngwith his allegation that the 
governmentoaedaduty  tore\ , ie ,~r .a l lmedicalrecardEtosee~hahad 
been treated with the carcinogen and to warn them after it vas 
discmered as such, the court held the Feres bar inapplicable. 

Nonetheless, there is a deep split among the courts on the duty LO 
warn as a device to avoid Feres. The Ninth Circuit permitted a suit 
based on the government's faiiure to wvarn an officer exposed to 

bo Parkerv United Sfare. 611 F 2d 1007(5tn 
clr  isaoi 

S T n l r e d  Sf&s 1 B r o u i  348 r S 110 11961) 
.4Laiuell  b Broun 6 2 4  F SUPP 8 4 i t W  D 410 1881, Thornuell ,  UniredStarei  

"230 F SVPP 636 IE D Pa 19611 dfd 381 F 2d 627 l3d Cir 196il 
471 € Sbpp 341 ID D C 1979) 
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radiation while on  active duty after he left the s e r ~ ~ c e . ' ~  but the 
District of Columbia Circuit held the FTCA was not waived for 
failure to warn a soldier who handled plutonium % -  One court has 
heid that the Feres Doctrine barred suit for failure to warn or 
provide care after discharge to a soldier who received an 
hallucinogen during a test,sa but two other courts held a cause of 
action could be maintained under theFTCAforfa i lure  tomonitor an 
experimental subject after his 

Most failure IO warn cases now being brought involve "atomic 
re te rans"ahowere  exposed to nuclear weapons tests while members 
of the armed forces.qo I n  E? w e t i  L'. Criited FTCA ciaims for 
intentional and constitutional torts based upon exposure to atomic 
tests at  Camp Desert Rack in Sevada  were dismissed. but a claim 
based on  post-service negligence by failure to warn amounted to a 
"distinctly separate pattern of c ~ n d u c t " ~ ~ a n d  was thereb, actionabie 
despite Ferur. Tarogrtt 2'. Cni trd  StatesQ3 held that the failure to warn 
is not based on  the continuation of ~n-service tortious conduct since 
the government learned of the hazards after the plaintiff'sdischarge 
and fniied to warn. Kelly z'  [.nited however, dismissed an 
atomic veteran's claim, noting that the distinction 
discharge and post-discharge failures IO warn were 
ilariy. a number of other recent decisions hare held t 
claim based a n  failure to warn.s' 

Consequentlg. it 1s virtually impossible to predict whether a n y  
a failure to ivarn claim against the United 

1s or her remedy from a contractor The diver- 
es this area ripe for another Supreme Court 

/e)  Fnn, i lu  Torts 

One innovative, but ultimatebunsuccessful, method attempted to 
avoid Feres is to sue for the tortious impact upon the service 

12 
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member's family rather than upon the service member. In  Hinkir t .  

i 'ni ter i  Stn!msb for example. an atomic veteran's children *ere  
al loa ed to sue for their genetic defects. The district court found that 
the federal relationship was unimportant to chiidren not conceired 
at the time their father was exposed to radiation. It further noted 
that no government liability under the Veterans Benefits Act had 
been established and it doubted that discipline would suffer because 
suit occurred many years after the order to stand exposed to radia- 
tion The Third Circuit. however. reversed the d e c i u m e ?  

Ne\ertheiesr. most courts find Ferrs to be a bar suit for family 
t o m  related to injuries incident to sernce.  The District of Columbia 
Ci rcu i t ,  utilizing a "hut for" test in Lomhard L.. Cmted 
disagreed with the district court's rationale in Hiiikie because claims 
for children's genetic damage would not hare  accrued but far  the 
injury to the serviceman. Even more signlficantiy. on  the Same day 
that the Ninth Circuit recognized the pmsibilitj of a failure to warn 
claim in favor of a former service mernber.eiit refused togrant  relief 
on a dauphter's genetic defect claim in .Monaco j . .  Caitad Stnfrs  lo '  
The daughter suffering from various birth defects. contended that 
the Feres Doctrine x a s  inapplicable because she could not recover 
under the Veterans Benefits Act and because no  danger to military 
discipline was pored because she was a cnilian. The court rejected 
the first argument. Since the Veterans Benefits Act was meant to 
limit the government's liability and such a purpose nould be 
defeated through recovery. The court rejected the second argument 
because the Ferrs Doctrine $vas designed to preventjudicial exami- 
nation of military m i v i t y  and a Suit such as the daughter's would 
require a court to examine the government's activity in relation to 
military personnel on active duty. 

Still. recoveryforfamily tortsmay beposriblewhen thatconceptis 
combined with a fatlure to carry out a poet-discharge duty toinam. 
Such was the result in Sei,enru i. DepartmPntaj!heSo,.y.'U.in which 
F r m  was held not to bar an action by adaughter and grandchildren 
for genetic damage where the S a v y  negligently failed to warn a 

13 
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sailor after helef tact ivedutyofthedangersof  hisexposure toatomic 

id/  Reliance on A n o t k i r  Tart Statut i .  

Finally. It must be stressed that the Ferra Doctrine was developed 
as  an exception to the FTCA. It does not necessarily bar tortclaimr of 
military personnel when based upon another statute. Consequently. 
the District of Columbia Circuit ~n Himtr.  L h i t r d S t o f r s  U3expre;sly 
held tha tFe read idna tba r thec la imof  militarrmembersaeainstthe 
government brought under the Swine Flu 4ct.l ' '  

3. znipheationa jor  Contractors 
Precluded by Few5 from a remedy against the government the 

Agent Orange veterans are  now seeking their relief from the con- 
tractorS."s It 1s likely that any success in those claims should I I I E P I ~ B  
the atomic veterans, as  well as all other military claimants blocked 
by Ferrs. to turn their attention t o  the contractors. 

D. FEDERAL EMPLOYEES COMPENSA TIO'V 
ACT 

The Federal Emplolees Compensation Act (FECA):'" provides a 
comprehensive scheme for the payment of benefits to federal 
employees who h a w  been injured ~n the performance of theirduties. 
The FECA i s  limited t o  situations Involving personal ~ " J W E S  and 
does not corer loss or  destruction of property Exceptions from 
FECA coverage are found for an ,"jury or  death caused by the 
willful misconduct of the employee. the intent to injure  the employee 
or another, or the intoxicated state of the employee.Ir' 

The statutory language of the FECA specifically precludes all 
other remedies against the government. 

The liability of the United States or an instrumentality 
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thereof under this subchapter or any extension thereof 
with respect to the injury or death of anemployee isexclu- 
sive and instead of all otherliabilityof the United Statesar 
the instrumentality to the empioyee, his legal representa- 
tive, spouse, dependents. next of kin. and any ather person 
otherwise entitled to recover damages from the United 
States OF the instrumentality because of the injury or 
death in a direct judicial proceeding, in a ci\~11 action, or in 
an admiraitl-. or by an adminirtrative or judicial proceed- 
ing under a workman's compensation statute or under B 
Federal tort liability statute. However, this subsection 
does not apply to a master or a member of a crew of a 
vessel 

For  employees entitied to benefits under the FECA. this provision 1s 
a complete bar to action under the Federal Tort Claims Act.11o 

The purpose of the FECA is t o  limit government damages: an 
injured employee does not have the right to aroid claimingunder the 
FECA and to elect instituting an action under the Federal Tort 
Claims Act:,' An injured employee may avoid the limitation af the 
FECA far injuries not in the performance of duties, but an an-base 
automobile COlilSion between a government vehicle and a private 
vehicle driven by an employee on her way to work may beconsidered 
to be within the performance of her duties.11z Furthermore, the 
FECA bars action for injuries occurring during a federal 
employee's performance of duties even if a particular injury is not 
compensable under the FECA.Il3The FECA. however. does notbar  
c a u ~ e ~  of action by federal employees based on the Swine Flu Act.1L4 

Of particular importance ta contractors are the government's 
rights in eases where a Contractor is the proximate cause of the 
employee's i ~ u u r y .  The FECA permits thegovernment to require the 
employee either to prosecute the case against the contractor or to 
assign the cause of action to the government.": As a motivating 
factor for the government, theFECAalaopermits thegovernmentto 

l"1d. at D 81161~1. 
1"Vanrrease r UniLed States $00 F 2d 863 16th Cir 19681 United States \ Udy. 

381 F 2d 455 110th Cir 19671 
3 '  Avairhi I United States 608 F.2d 1059 16th O r .  19791 
I ZErheridge \ United States. 177 F Supp 734 (6rh Clr  19591 
"See Paireare P United Stater 288 F 2d 11 (9th Cir 1 orr t .  dmb,ed .  368 U S  832 

(1961) iFEC.4 UBS held t o  bar an aetian for mpotenc). follawng an sufomobile 
acetdent e i e n  though impntenc? WBQ not campenrable under the FECA)  

".Ballace \ United States 669 F 2d 947 (4th Cir 19821 
I sBoeing A~rplane Co v Perry 322 F.2d 689 110th Cir 19631. Uagner P City of 

Duluth 300 N \V 820 i M l n n  19411. 
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recover from any proceeds of a w i t  against the contractor the 
amount it has paid the employee ~n compensation Ili 

111. LIABILITY 
A .  DETERMINING THE APPLICABLE LAW 

I .  State t'. Federal Lost. 
in)  General A p p l i e a b i l t t y  of State La".. 
There is no  body of general federal l a w  controlling product I iabii- 

ny. Consequentl). state law IS UIUBIII-  applied in  litigation mrol \ ing 
government contracton This requires reference to bath state sta- 
tuted and State court mterpre ta tms .  

Attempts have been made, aliuays with little success. to discover a 
federal common 184 for government contractor product iiabiiit) 
Despite these attempts. the Second Circuit specifically held there is 
no federal common iaw of product liability for government contrac- 
tors m the appeal of I n  re "Agen t  0ranga"Prodiiet L i n b i l i t y  
tioii."' In A g e n t  O r a n g e .  the Second Circuit reversed the dec 
the District Court far the Eastern District of Sew York that an 
action by veterans against numerous chemical companies for ~ n j u r -  
ies sustained BS a result of the government's use of the defoliant 
known as"Agent 0 range"dur ing the r i e tnamWaraa~gore rned  hy 
federal common l a w  The lower court had held federal common law 
applicable based on a three-factor test Involving substanrial federal 
interest in the outcome of the litigation. the effect on  the federai 
interest if state law were applied, and the effect on the state interest 
should state law he displaced. The Second Circuit accepted this test. 
but found that the first factor ofsubstantial federal interest had not 
been satisfied. since there had been noshoivi-ingofan identifiableand 
specific federal interest. Since the litigation was between pr i ia te  
parties and did not involve substantial governmental rights or 
duties. there ii as no federal interest in  un i f a rmi ty fo r I t soen jake . l l~  
Similarly. it could not be said that the government had a particular 
substantive interest. instead. It was concerned with the contrasting 
interests of the welfare of its veterans and the protection of 11s 
suppliers. Thus. state I a n  governed the action. 

The facts of Agent Ornnye are significant because the large 
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number of plaintiffs w i l l  require the application of the lams of the 
majority of the American Jurisdictions Veterans from the fifty 
states and the District of Columbia were affected, suits in thirty 
federal district courts had been flied. defendants were some of the 
largest chemical companies in the country injuries were sustained 
as the result of a war implementing national poiicy. and Congress 
had assumed certain responsibilities for veterans by the establish. 
ment of the Veterans Administration. Notwithstanding the almost 
orernhelming  procedural difficulties created, the application of 
state law w a s  required. 

A t  least one lower court has sharply criticized the Second Circuit's 
refusal to apply a federal common law to product liability actions 
affecting large numbers of persons. l i t  re Su m e  Flit Imrnuniiation 
Produet Linbilitv inrolwd a suit under the S w n e  Flu 
Act.L2n a law specifically adopting liability under State lain. In its 
decision. the court decried the Agent Omnge rationale because of 
practical considerations. While applying Utah law the court noted: 

The field of nationai immunology cries out for a more 
expeditious and fairer way of determining legitimate 
claims and compensating victims of \,aceination. National 
legislation is necessary to achiere this objective lest a 
patchwork approach be taken by the indi\idual states in 
their salutary efforts in providing essential immunization 

In Agent Orange. likewise. it was contended without S U C C ~ S S  that the 
health and safeti-of militarypersnnnel is a pressingnational concern 
which should not be subject to the variances of state law. 

At least one other federal circuit has since embraced the rationale 
of Agent Orange that  federal lav has no  vitality ~n an a e t m  by an 
injured military member against a government contractor. In  
Brown v. Cat irp i l la i .  Tmctor Ca..'22 an Army reservist receiving 
week-end training was injured while riding as a p a ~ ~ e n g e r  in an 
A r m y  bulldozer. As the bulldozer w . s  clearing some land. a felled 
tree came over the bulldozer blade and struck the reservist. He sued 
the contractor under Pennsylvania law far failing to equip the bul- 
ldozer with a protective structure around the passenger seat. After 
noting that Feres are  resolved uniformlr under federal 

prOgW.mS.''l 
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law.  the Third Circuit found no  need for such uniformity ~n a suit 
against a government contractor. Such Suits do not ~ n r o l x e  the pmsi- 
biiitg of second-guessing military decisions. nor do they expose the 
government to liabilit) beyond that found ~n the Veterans Benefits 
Act. Furthermore. the court even implied that if uniformity were 
desired, the application of State law was appropriate. Yanufacturere 
trying to market  their products throughout the country regularly 
are subjected to different standards of liability in different jur i idic-  
tions. To not appl) state law ~n actions by injured military plaintiffs 
would result i n  a lack of uniformity oftreatment Finally. the Third 
Circuit noted that in noaction brought byamil i tarrplaint i f fagainst  
a government contractor has federal lair displaced state laiv.1'. 

i b )  Stntiitory Prurmptioic. 

Xonethelese seierai significant exceptions to the general rule 
requiring application of state product liabiliti lav exist for govern- 
ment contractors. These exceptions take the form of federal preemp- 

cwcumstanwi. Basically state law 
a federal statute to the contrary 

The concept of federal preemption is grounded ~n the Supremacy 
Clause of the United States Constitution, which provides At  Article 
VI. Clause 2. 

ThjsConstitutmn and the L a i ~ ~ o f t h e U n i t e d S t a t e s , ~ h i c h  
shall be made in Pursuance thereof and all Treaties made. 
or which shall be made. under the Authori t raf therni ted 
States. shall be the supreme Laic of the Land; and the 
Judees in mer? Stateshall be boundtherebi-,ani.Thingin 
the Conatitutmn or L a w  of ant  State to the Contrary 
notwthstandmg.  

Bh- contrast. the Tenth Amendment to the Constitution provider 
"The pon ers not delegated to the United States by rhe Constitution 
nor prohibited by i t  to the States. are reserved to the States respec- 
t i x l ) ,  o r  to the people '' 

Preemption through federal regulations first requires congres- 
sional action i n  a particular field undertaken pursuant to the power 
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delegated to the C'nited States by the Canstitution.'Zb Only when this 
first requirement is met  will further inquiry be made. 

When compliance with both federal regulation and State Ian or 
regulation 1s impossible, preemption i s  easily found.'*6Iffederal and 
state regulations are not mutually exclusive. an unequivocal and 
express declaration by Congress that its conferred authority is exclu- 
sive results in preemption.L2i Even if there is no express declaration, 
preemption ma? be found b) implication when congressional intent 
is revealed by legidative history. the federal regulatory scheme IS 
pervasive as authorized by the legislation and implemented by an 
agency, the subject matter demands exclusive federal regulation to 
achieve uniformity v i ta l  to national interests, or state law is an 
obstacle to  the accomplishment of the congressional purpose,~2" 

(1) R e e o ~ e r y  Limitations 
The Price-Anderson Act.?$ preempts State tort ia.w by limiting the 

amount of recover? under state law for damages caused by major 
nuclear accidents This limit, S560.000.000, WBS attacked by an 
environmental organization a labor union. and various individuals 
living near certain nuc lea~  plants against what IS now the Kuelear 
Regulatory Commission and a public utility. The attack, focusedon 
due process grounds. took to task the statute's failure to rationally 
relate the recovery limit to potential losses and. on equal protection 
grounds. the requirement that victims of nuclear acadents bear 
damages for the development of nuclear power which benefits the 
entire Society. The Supreme Court. however. upheld the eonstitutian- 
aiity of the Price-Anderson Act's recovery limitation in Dukp Poicer 
Co. L'. Cn~oli i ia  Eni~irosrneiitnl Study G r o ~ p . ' ~ ~ T h e  uniikelihoodofa 
nuclear accident with damages in excess of $560,000,000 and the 
probability that Congress would provide relief in such an accident 
met the necessary due process guarantees In addition, the con- 
g r e ~ m n a l  purpose of encouraging private participation in the dexel- 
opment  of nuclear energy resources justified different treatment 
between those injured in nuclear accidents and those injured ather- 

amoun t to  en extraordinan n u ~ l e ~ i ~ e c u i r e n e e  Note 11\lieh J L Reform609 619 
119811 

19 



MILITARY LAW REVIEW [ V o l .  104 

a i s e  and thus precluded an equal protection \ idat ion 

The Price-Anderson Act. therefore. established the important 
principle that  the United States can limit the amount of campeisa-  
tory recovery under slate law In Si lkuaad ,, K w r - , W c G h e e , ~ ~ ~  the 
Tenth Circuit expanded this principle to deny the recmery of puni- 
tive damages under state law. Such an award of punitive damages 
would be as i n i r u ~ i v e  as a direct legislative act of a State competing 
irith the Kuclear Regulatory Commissmn's regulation of nuclear 
material the court held. In  addition. since the N R C  has power to 
punish and prohibit unsafe practices involving the handling of 
nuclear material. there was no  need for punitire damages 

/L i  Ld;gntio,i Limitntmr,s. 
The Price-Anderson Act's limitation of damages operates when 

damages are caused by major nuclear accidents In the event of an 
incident less than an "extraordinary" nuclear accident, haaeier .  
there is no  preemptm.,33 

I n  S L l i i u ~ o o d . l ~ +  a union  actiwii whoworked 8s alaborataq a n a l i s  
a t  defendant's nuclear plant suffered plutonium contamination 
under uncertain circumstances Oneneekafterexpoeure. shed,ed in 
an automobile accident on her waytomeet  a n e w p a p e r  reporter and 
aunion leader. Herestate broughtaetion infederal districtcourt: the 
court applied Oklahoma I U R .  A j u r i  ierdict  aiiarded damaees for 
personal injury and property losses. as well as punitive damages On 
appeal. the defendant claimed that the Price-Anderson and Atomic 
Energ)- Acts preempted state law so as to preclude the rights of 
individual citizens to litigate. Disagreeing iwith these contentions. 
the Tenth Circuit held that  the Price-Anderson Act does preempt 
private laurui ts  in cases of major nuclear accidents but that these 
facts did not  amount TO a major nuclear accident. The court also held 
that the Atomic Energ>- did not preempt state law because 
compensator) tort liahilty wauid not interfere with federal regula- 
tion of the nuclear plant and the Atomic Energy Com 
rhe Xuclear Regulatory Commission's1 lack of autho 
Snte victims of less than extraordinary nuelear accidents uould hare 
left plaintiff without a remedy Consequently. there was no preemp- 
tion of the right t o  sue for other than an extraordinary nuclear 
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accident.13b The plaintiff a as permitted recovery for property dam- 
age. although not for personal injuries. under Oklahoma's nork-  
men's compensation law Hence. state tort lair. remedies apply in at 
least some nuclear incidents. 

The same court that decided Si/kii,ood expanded its precedent in 
McKay 8'. Caitrd Stotrs:'. In .MeKny the United States contracted 
with various companies to manufacture nuclear weapons at a 
garernment-owned plant. A group of landowners surrounding the 
piant alleged that the operation of the plant caused radioactive 
uranium. plutonium. and americium to infest their land. The land- 
o ~ n e r s  fiies suit against the United States and its contractors, but 
defendants secured summary judgment denying the right to private 
c i v i i  actions fordamages.13aThe basesforsummaryjudgmenru.erea 
determination of preemption due to the military purposes of the 
plant and a determination of the applicability of the political ques- 
tion doctrine since the plant's operation inrohed  national security. 

Citing Si lkwood and finding no legall>- significant facts to distin- 
gumh between the two cases. the court reversed the summaryjudg- 
ment by refusing to find that the plant's operation for military 
purposes or national defensecausedapreemptionof Coloradalau. In 
addition to noting that the imposition of tort liability would not 
interfere with the federal Interest. the McKay court emphasized the 
need for preemption to be specific and positive. In  the words of the 
C O U ~  "Thus there is no preemption in the abstract."l3? 

Furrhermare, McKnii held that neither the Atomic E n e r a  Act 
nor the political question doctrine operate to preempt State iai. in 
this area. A3 a result. landowners may maintain a suit against 
gmernment  contractors for the contamination of their land ui th  
radiation during the production of nuclear aespons. 

i i ,  Reinom1 qiDrjensra. 

Federal preemption of state tort law need not accrue only to the 
benefit of defendant government contractors. Preemption may 
remore defenses that otherwise would be available under state law. 
Federal statutory provisions hare waived certain specified defenses 

- -  ,-io3 F 2d 184 (10th Clr  19631 
,-*Good Frno Ltd -1972 \ Cn,irch 540 F Bupp 1D Cola  19821 
"703 F 26 8r  169 
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for extraordinary nuclear occurrences. Consequently. defenses based 
on the conduct of the injured parties. charitable or governmental 
immunity. and moatperiodaof limitation are iiaived.liZOntheother 
hand, defenses based on plaintiff's failure to mitigate or intentional 
and wrongful acts causing the incident are not waited 

The Suine Flu Act1:? provides an interesting example of federal 
preemption that does not reduce a piaintiff'j remed!, Plaintiffs are  
precluded from recovering against program participants although 
the? are  granted a remedy against the United States. This exclusive 
remedy against the United States predicates liability on the laa  of 
the state in which the act or omission occurred. The Swine Flu Act 
preempts state procedural law as to hhieh party is defendant. but 
specifically adopts the substantive aspects of state product liabilit! 
1s.w.. In  addition. rhe United States has the right to recover from [he 
program participants damages awarded by the government based 
on the negligence of the program participants. 

Likewise federal law maypreempta%tate 'sabi l i tytof ind the facti 
i n  aproduct l iabi l i tvoranyothercase Such isthesituationunder the 
Atomic Energy Act The determination of the Nuclear Regulatory 
Commission that an "extraordinary nuclear occurrence" has 
resulted is final and conclusive 81 to all state courts 1.2Nonetheless. a 
state court I S  not precluded from making findings about a "nuclear 
Incident" that does not involve an "extraordinary nuclear 
occurrence 

15) Pro&iet Linbil,td L i m t t o t i o m  

A number of other congressional statutes have preempted state 
l aus  i n  areas of product liability Tovarying degrees they eliminate 
state substantile lais i n  particular areas 

The Federal Hazardous Substances Act1.' preempts state l a w  on 
the labeling of hazardous substances. A hazardous substance I S  

defined as any Substance or mixture of substances which is toxic. 
corrosive, irritating strongly sensitizing. flammable or combusti- 
ble, or capable of generating pressure by means such as decomposi- 
t m  or  heat."' Conaequentl, a local ordinance specifring hoir 

22 



19841 LIABILITY OF GOVERNYENT CONTRACTORS 

ingredients shail be listed is 

The Magnuson-Moss Warranty-Federal Trade Commission 
Improvement Act-'. preempts state law on the minimum standards 
far written warranties and provides a federal private causeof action 
for the failure of a ii arrantor to comply with a written aarranty.  It 
does not preempt state iaws regarding implied warranties and the 
requirements therefore such as privity.1'8 The Act is limited to con- 
sumer products which are defined as tangible personal property 
normally used for personal. family, or household purpo~es.1~ '  An 
airplane engine, for example. does not meet this 

One of the most significant preemptions in  the fieid of product 
liability occurred by the enactment of the Product Liability Risk 
Retention Act of 1981.151 This Act preempts state m u r a n c e  laws to 
the extent they apply to produet liability iniurance.'jg 

Examples of other federal preemption efforts ~n product liability 
are  the Federal Insecticide, Fungicide. and Rodenticide the 
Flammable Fabrics Act.15' and the Consumer Product? Safety 
Act."5 

/e) constitut1ona1 Preemptton. 
Certain other specific provisions of the Constitution authorize 

preemption without reliance on the Supremacy Clauae.lSiArticle 111. 
section 2, for example, extends the judicial power of the United 
States to all cases of admiralty and maritime jurisdiction. This grant 
m p l i e s  a legislative authority in Congress to deal with ~.dmiralty.~s. 

One exercise of the admwalty preemption authorit? i s  found in the 
Death on the High Seas Act.168 Thisstarutemakesactionableadeath 
occurring on the high seas which is the result of a wrongful act. As a 
result. the estates of military members killed a t  sea in accidents 
Imaivinp iveapon~ systems may bring suit under the Act against the 

hernical Specialties Mfri  A s n  I n c  \ Clark. 112 F Zd 326 (5th Cir 1973) 

N 
C. 5 2301111 119761 
ation Inc ,, Teledlne l n d u s  Inc 267 S E.2d 2 7 1  IGa. 19801 

r n  Pacific Co ,, Jensen 214 U S  205 119171 
C 06 761 761 11976) 
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contractors prowdlna those wstems. The substantive law 1s fed- 
eral 168 State laa  hasromeapplicability, however. in r e ~ ~ l \ i n g i ~ s ~ e s  
such as the identity of the beneficiaries.-flo 

2 C"?t.flict ofstate L O U ' S  

Since the product liability of government contractors IS usuaIIy 
determined on the baeia of the applicable state law without reference 
to federal conslderatlons. the multiplicity of state laws guarantees a 
lack of uniformity ~n the treatment of such cases The diversity of 
state law in product liability litigation makes the choice of law 
extremely important Plaintiffs P i l l  seek to bringactions mjurisdic- 
tians that expand the rights of the injured parties or restrict the 
defenses wallable to the defendants. Defendant contractors. 
c ~ n v e r ~ e l y  will attempt to remove these actions to States limiting the 
right of recovery or providing broader bases for defense 

i o )  Rules. 
A determination of which state law to apply depends not only on  

the facts of each case but also on the various conflict of law ruiei 
adapted by the competing jurisdictions. 

The traditional rule applies the law of the jurisdiction where the 
injury to the person or property occurred IE1 This rule. sometimes 
called the l e 2  !oc; dr l ie fus  rule. w.s followed in  I Irtually every juris- 
diction until recently as thirty years ago. Thus. in Bneing A i r p l n n r  
Co. 8.. Br0a,n,1~?anact ion bytheestateaf an AirForcemajorkilledin 
the crash of a B-52 in California was held governed by theCalifornia 
law of negligence. Llkeivise. ~n Whitnkrri..  Hawe!/-Kiigori. Corp.  l e i  

an enlisted man undergoing basic training a t  Fort Benning, Georgia 
was injured when the grenade he v a s  throwing exploded prema- 
turely. His breach of warranty action against the assembler of the 
hand grenade with a faulty fuse was characterized as analogous to a 
tort action in order to apply the  182 loci  rirlzrti is  rule 

A different rule has been adapted ~n a feir states which applies the 
law of the jurisdiction where the product causing the harm i i a e  

iE  DE: Y 19501 Y 
md 313 C S 504 115 

91 F P d  310 89th C i r  19611 
I8 F 2d 1010 16th i l l  19691 
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manufactured.'64 This w.s the rule applied in V m m a n  i.. Brreh 
Aircraft Corp ,Ia5 where a pilot residing in  Missouri and injured in a 
plane crash ~n Indiana was able to sue under the l a w  of Kansas, the 
state in which the airplane was built. 

The rule beginning to emerge as the most ividelu accepted i s  the 
rule of dominant contacts. Under this rule, thela ,~ofthejur isdict ion 
with the greatest contacts with the issues in litigation IS applied."' 
This 1s the approach followed by the Restatement (Second) Conflict 
of Laws a t  Section 379: 

(2)  Important contacts that the farum will consider in 
determining the state of moet significant relationship 
include. (a) the place where the injury occurred. (b) the 
place where theconduct occurred, (c j  thedomicile. nation- 
ality. place of incorporation and place of business of the 
parties and (dl the place where the relationship. if any. 
between the parties is centered 
(3) In  determining the relative importance of the con- 
tacts. the forum w 1 1  consider the issues. the character of 
the tort. and the relevant purposes of the tort rules of the 
interested states. 

Possibly the simplest rule IS the rule of domicile This rule merely 
applies the lamof theatateinwhich theplaintiff,~.asalegal resident. 
While thisruleisrarelyusedindependently today, it can beoneofthe 
most significant factors in the rule of dominant cmtactS.16. 

A rule related to the rule of domicile i s  the rule of the place of the 
contract. Under the place of contract rule, the law of the place where 
the contract wmentered  into governs Theplaceofcontractrulealso 
may involve considerationof placeaf performanceor delivery. To the 
extent the focus I S  upon the place of performance. the similarity with 
the rule of where the product causing the harm was manufacturedis 
seen. For example, in  Qiiadrini r. Sikorsiiy Aircraft Dimsion, L'mit- 
ed  Ai,,crajt C ~ r p . , ~ ~ :  while the court applied the law of North Caro- 
lina to the claim based in tort. the court auplied the law of 

6.See c.9 i leCee / .  Internat ional  Lite Ins C a ,  365 U S  220 11967) 
'"183 F 2d 479 (10th Clr 1950) 
"Equitab1eTrvilCo.r 6 8 h l C o n r r r . C o  544F Supp 736 74lID \Id 19621 Sei 

illso Global Commerce Corp b Clark-Babbitt Industries, Inc 239 F.Zd 716 (2d Cir 
19661 

',.See Paris,  General Elec Co 64 iI iac 2d310 282 S Y S 2d 3 1 8 1 s ~ ~  Cf N Y 
County) Rffd 2 9 0 Y T S 2 d  1015IApp D i i  13IDepr19611 i n u ~ h l e h K e r Y o r k l a l  
UBS applied fa the crash I" iIlassaehu3etu 01 an h r  Farce p1Iot domiciled I" Ne* 
York According to  the court  the plsce of the crash i a s  merely forruiravr 

' W 2 6  F Supp 81 1D Cann 1 9 7 i l  
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Connecticut to the claim based on  breach of warranty. Connecticut 
was the place where the contract was concluded and where the 
allegedly defective helicopter causing the deaths of two Marine 
Corps officers 9 as delkered. 

Sometimes. an attempt i s  made to apply the law of a foreign 
country. In  .Welion I .  B ~ r g - l i ' a i . n r r , ~ ~ ~  Army Captain Glen Melton. a 
domiciliary of Texas. was severel) injured u hen the helicopter he 
was eo-piloting crashed in Germany. Defendant Borg-Xarner. a 
Delaware corporation licensed to do business in Texas ailegedly 
manufactured a defectke part in Illino 
nesi  Defendant Textron. a Delaware corporation licensed in Teras  
but with its principal place of business in Rhode Island. assembled 
the helicopter from parts i n  Texas. Captain hlelton and hie wife 
invoked Texas law but defendants urged the application of German 
l a w  under the irr loc i  drlieti!s rule.l-O Finding a legislative mandate 
to reject the ler loci d r l i r f a s  rule and determining it had extraterri- 
torial force, the court specifically adopted the "mast sign 
t a m  test,'' i . r . .  dominant contacts Under this test the I  
was applied 

ib) Federal  Installations 

Federal l a i i  specifically applies state  la^ in certain instances 
involving federal installations. A federal Instaliation. such as an 
Army post or  Air  Force base. wil l  be subject to one of three types of 
jurisdiction. property. concurrent. or BXCIUBIV~. Proprietary juris- 
diction attaches when theUnitedStates hasnoright tothelandother  
than as a lessee. ConcurrentjuriEdiction attaches IS hen a state cedes 
land to the United States. but retains some legal rights therein. 
Exclusirelurisdiction attaches uhen  the United States holds title to 
the land without any remnant of state rights in the land 

I n  a proprietary jurisdlcrion. State Ian applies as fully a3 It would 
~n an area of the state in which the federal government had no legal 
interest. Both federal and state law apply in a concurrentjurisdic- 
tion. subject to ahatever  reservation of rights has been made by the 
state At thevery  least, a state will reserve the righttoseri.eprocess. 
Usually. a state will also reserve the right to enforce its criminal law 

rejected 
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in a concurrentjuri%diction To the extent there is no  federal product 
liability l a w  state product liability l a w  nil1 govern. 

Only federal law applies in an exclusive jurisdiction except to the 
extent congress has specifically incorporated state lair.. This has 
been done far actions involving death or personal injury b) section 
157 of Title 16, U.S. Code: 

In  the case of the death of any person by the neglect or 
wrongful act af another within a national park or other 
place subject to the exclusire jurisdiction of the United 
States, within the exterior boundaries of any State. such 
right of action ahall exist as though the place were under 
the jurisdiction of the State within whose exterior boun- 
daries such piace may be: and in any action brought to 
recover on  account of injuries sustained in any such place 
the rights af the parties shall be governed by the laws of 
the State within the exterior boundaries of which It mas- 
be. 

ir) Choosing the State Laa .  

Regardless of which itate'i  l a w  is determined applicable. three 
important points must be remembered. First, the fact that a m w t  
located in one state has jurisdiction to hear the case does not deter- 
mine the applicable Ian For example a contractor incorporated in  
Deiaware and doing business in California may be sued in either 
jurisdiction. but thelanappliedmaybethatafTexas.orMissouri,or 
whichever state's law I S  determined applicable. Second, adistinction 
must be made between the substantive lax, of another state and that 
state's conflict or choice of la\? rules. Merely because a court with 
jurisdiction may apply the substantive lax of another state does not 
mean it will defer to that atate's conflict of law rules. Finally. the 
inquir! into the applicable law does not end u ith a determination of 
which State hasthe applicable l aw Afurther determination ofwhich 
law of the state to  apply IS necessary. This includes in someinstances 
repealed or  currently inoperable lair.. 

For example, in Qiiadrini I .  Sikorsir~ Aircraji Diiisioii, Knifed  
Aivcrafl Corp. , :~? the court retroactively applied North Carolinalaw 
as it existed in 1911 In Q m d r ; n t ,  two Marine Carps majors died in 
the crash of a helicopter sold to the United States by the defendant 
contractor Action was filed in  federal d m r i e t  court in Connecticut. 
which determined that North Carolina l a w  was applicable under 
section 4 5 i  of Title 16. U S .  Code. Unfortunately for plaintiffs. the 
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court decided t o  apply Xorth Carolina iaw as it existed on April 3. 
1941, that was the l a w  ofthe placeofthecrash at the t imenbecamea 
federal enclave. The significance of the retioact 
the plaintiffs'cause of action based on strict liabi 
North Caroiina law as i i  existed ~n 1911. 

I" Oregon. Lieutenant \lrdlm.m Yasma'e pu r twng  separated in flight 
resulting i n  his crash and death The federal District Court far the 
Eastern District of Sew York applied Oregon laa  as of the time of 
the crash and awarded Lieutenant Vaaina'a ividari and daughter 
$1,184,210 plus six percent interest from the time of death In Its 
appeal to the SecondCircuit. defendant GrummanCorparation cited 
section 461 and argued that the precedent of Quaririr,,  required the 
application of 1816 Oregon l a w  the law a t  the time the property\< as 
ceded to t h e  United States. Apreeing that section A51 v a s  control- 
ling. the Second Circuit refused t o  incorporate nineteenth c e n t u r i  
law because the purpose of section d67 was not to make military 
resenations pockets of outdated legislation. The purpose of the I a n  
was to make the wrongful death l a w  of a federal enclave identical to  
the law of the surrounding state: that required incorporatron of the 
current law 

Conversely a t  l e a s  one court has held that a dec 
x hat was current state l a w  at the time of the dec 
recovery by a plaintiff against the United States rn 

tory causing the plaintiff. a university emplogee. to inhale pluto- 
nium. Plaintiff sued the United States i n  federaldistrict court under 
the Federal Tort Claims Act The district court applied Seu Mexico 
case Ian. that the employer of an independent contractor for work 
mvoh,ing a peculiar ride of harm owed a duty to the contractor's 
employees The district court. however. denied r e c o ~ e r y  on the 
grounds rhe Atomic Energg- A c t  permitted the United States to 
contract out responsibilitg for safety and this had been done Plain. 
tiff appealed this judgment in favor of the United States After this 
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judgment, the X w  Mexico Supreme Court. in an unrelated case, 
considered the principle reiied on by plaintiff and held the duties of 
employers of independent contractors did not run to contractor 
employees. The Ninth Circuit then applied this new principle and 
affirmed the lower cour t s  denial of rehef an the grounds that plain- 
tiff was not entitled to recovery on state case law, as changed 

Which State's law a party will seek to apply depends in  large part 
on the plaintiff's theory of the case. Dependmg on the basis far 
liability chosen,:'s various ruies for resolving the conflict of laws 
become more pertinent than others The lex loci drlietus rule andthe  
ruie of the place of manufacture usually resolve actions sounding in 
tort such as negiigence and strict iiabiiity. Many jurisdictions that 
have recognized strict liability have also adapted the rule af domi- 
nant contacts The rule of domicile and the rule of the piace of 
contract usually resolve actions sounding in contract such as breach 
of warranty:'6 

B. BASES FOR LIABILITY 
1. 'Vegligenee. 

Negligence is the failure to exercise the ordinary care that a 
reasonable prudent person would beexpectedto exercise. An injured 
plaintiff pleading under a theory of negligence must establish four 
elements to recover: that defendant owed a duty to plaintiff, that 
defendant breached that duty. that plaintiff suffered damages, and 
that the breach was the proximate cause of the damages. In the 
context of product iiabiiity. the duty of B manufacturer 1s to produce 
a product with no fareseeabie defects. 

(a) The Dutg Rr,p~irentent. 

Hietoricaliy, the first element has proren the most difficulttask in 
extending the concept of negligence to product liab,lit>-. The first 
principal case recognizing the possibility of allowing recovery for 

Srr text  a c c ~ r n ~ a n y i n ~  note3 185-245 in/ra. 
~ ~ ~ O c c a i l o n a l l y .  the laws of ~ w e r a l  jurtsdicuons >w11 apply I" the same case to  

different elements of different rheorier This occurred in the decision of In re A n  

punitl ie damages With respect to  those ~ c f l o n ~ .  the l a ~ , s  of Florida. Texas and 
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negligence in product liability. Il 'iderbottom 1.. Wright,'" slammed 
shut thesamedoor itopened by holdingprivityacanditionprecedent 
to liability. 

I n  Wmterbottom, a mailman was crippled when thrown from the 
seat of his mail coach. The coach had been sold to the Post-Master 
General for the delivery of mail and defendant had contracted to 
keep the coach in good repair. After establishing that the seat was 
defectiiely constructed in a manner not obvious, that the defective 
condition caused the accident, and that the accident was the proxi- 
mate cause of his injuries, the mailman alleged thedefendant owed 
him a duty to keep the coach in  a safe and ~ecure  state. The court 
accepted the allegarion that product liability n a s  actionable under a 
theory of negligence. thereby providing one of the earliest judicial 
recognitions of product liability as an actionable iurong. Unfortu- 
nately for the mailman. the court also found the defendant to be in 
privity with the Post.Master General, but not the mailman. Without 
privity between plaintiff and defendant, negligence was not suppor- 
table This case emphasized that, while the court was willingto hear 
product liability cases brought under tort. it was unwl i ing  to ignore 
what was thought to be essentially its character in contract. As 
stated by the Wt'intrrbattom court. 

[Tlhere is also a class of cases in which the law permits a 
contract to be turned inta a tort: but unless there has been 
some public duty undertaken, or public nuisance commit. 
ted, they are all cases in which an action might have been 
maintained upon the contract."a 

As long as the requirement for privity was recognized, it served BS 
an almost absolute bar  to recovery unless the plaintiff purchased the 
defective product directly from the manufacturer. Eventually. pub- 
lic policy considerations forced some exceptions to the bar. I n  Tho. 
mas 1.. Wimhester,17ea manufacturer of poison erroneously labeled it 
as harmless and sold it ta a druggist who then sold it to a man who 
consumed it and died. Focusing on the inherently dangerous nature 
of poisons. the court ignored the lack of privity between the wife of 
the deceased and the manufacturer and permitted recovery under 
negligence. Likewise, exceptions Mthe requirementior privity came 
to include not only inherently dangerous substances such es poisons. 
but food and drink as well.Lso 

~~ 

->10 M e e ~  B 4 109 132 Eng Rep 402 (Ex 18411 
' #le2  En8 R ~ P  81 187 
1 ' 6  K Y 397 (1862) 
""Jackson Coca Cola Bottling Co v Chapman. 106 Miss 864. 64 S a  791 (19141, 

Tomllnsan 1 Armam I Ca 76 S J L 748 70 A 314 11908) 
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Finally, the wall of privity crumbled entirely following the land- 
mark  decision of Judge  Cardozo in MaePherson L.. Buiek."lIn Mae. 
Phersan. the defendant manufactured defective wooden spokes in an 
automobile wheel and then transferred a car with the wheel to a 
dealer. The dealer sold it to the plaintiff who was injured when 
thrown from his car after the spokes had broken. Obviously, there 
was no privity between the manufacturer and plaintiff and the facts 
did not fall within any recognized exceptions to the requirement for 
privity. Nonetheless, Judge  Cardazo completely dismissed the priv- 
ity issue: 

Ifthenatureofathingissuch that itisreasonablycertain 
to place life and limb in peril when negligently made, it is 
then a thing of d a n g e r . .  .If to the element of danger there 
is added knowledge that the thing will be used by persons 
other than the purchaser, and used without new tests, 
then, irrespective of contract, the manufacturer of this 
thing is under a duty to make it carefully.13z 

I n  other words. the manufacturer of a product owes a duty to the 
ultimate user not to manufacture the product in an unsafe fashion. 
Thus, recovery was possible against a remote manufacturer. All 
American jurisdictions now allow recovery for negligence in  casesof 
product liability. 

ib) Proxznate Causation. 
If MacPiierson and its progeny resolved the issueof whendefend- 

ant  owes a duty to a distant plaintiff in a product liability situation, 
confusion still remains over the issueof when the breachofthat duty 
is the proximate cause of the plaintiffs damages. This issue i s  suc- 
cinctly noted by the Restatement (Second) of Tarts, which states a t  
Section 402a(l): "[Olne who sells any product in adefective condition 
unreasonably dangerous to the user or consumer.. .,is subject to 
liability for physical harm thereby caused to the ultimate user or 
consumer I' 

Proximate camation may be found when injury follows defective 
design, manufacture. or assembly, or inspection that fails to disclose 
defects. All of these circumstances regarding defects may lead to the 
conclusion that  the harm was caused by the defects. For example, 
this result may be reached when the design is defective because it is 
not consistent with the State of the artisa or when the risks of the 

s 211 N.S 382, 111 N E  1050 11916) 
"ZId nt 386. 111 N E  at 1053. 
"SSchneider I, Chrysler Motors C a r p .  401 F 2d 549 18th Car 19681 
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product outweigh Its ~ i i l l i t y . ~ ~ ~  

Manufacturing defects usually involve construction or production 
flaws which ultimately result in product failure, such as thecrashaf 
a helicopter due to a defective weld in  the tail section.'85 Moreover. 
the manufacturer's liability is not relieved by intervening govern- 
ment negligence in repair or maintenance unless that negligence is 
both substantive and decisive in the causal chain of events leadingto 
the injury. This was the holding in Vasina u. Gmmman C ~ r p . , ~ ~ '  
where the N a w  made faulty repairs on an aircraft's wing that had 
been damaged in theVietnam War. The wing later separated, result. 
ing in the pilot's death. The defendant contractor urged that the 
faulty repairs were unforeseeable intervening and superseding neg- 
ligence. The Second Circuit was unpersuaded, however, pointingaut 
that the Navy's negligence had to more than "slight or irrelevant'' 
and that the jury was instructedon thelegalcriteriaforsuperseding 
negligence but still found for the plaintiff. 

A government contractor who merely assembles parts from its 
suppliers or subeontractors does not escape liability by demonstrat- 
ing the defects were caused by the suppliers or subcontractors 
Indeed, one court has gone so far  as to say that the assembler of 
components defectively produced by a different manufacturer is 
subject to liability 8s  though it were the manufacturer of the 
component.1aa 

The failure of an assembler to inspect parts such as a cylinder for 
housing a guided missile has been found to have been the proximate 
cause of injury when those parts were defective.189 Likewise, the 
failureof anymanufscturer to inspector todosa inacarefu lmanner  
may be found to have been the proximate cause of the harm if a 
reasonable inspection would have disclosed the defect.180 

Nonetheless. ~ n a s u i t  for breachof a duty to test. theNinthCircuit 
in McKay 1'. Roekusll International C ~ r p . , ' ~ '  declined to impose a 
duty on a Navy contractor to test for latent defects because the Navy 

lCdDarse~v YoderCo.38lF Supp 763(E D Pa 1971),c$d 414F2d1339(3dCi r .  

'Wrauie Y Sud-Aviation, Societe  &'ationale de Constructions Aeronautiqi~es. 413 

-3W4 F.2d 112 12d Cir 19811. 
"'OKeefe Y B o e m  C o ,  335 I' SUPP 1104 ( S  D K Y 1971) 
"'Baeing Airplane Co v Brown. 291 F 2d 310 (9th Cir 1969). 
"'Guarnlerl Y Kewanee Ross Corp , 263 F 2d 413 (2d Cir 19591 
IBcSieracki v Sear Shipping Ca 67 F. Svpp 724 (E D Pa) ,  ofd tn PO* read 1 3 ,  

lS1704 F Zd 444 19th Ca. 1983) 

19131 

F 2d 428 (2d Cir 1969) 

p a d  149 F.2d 98 (3d C n  1 dfd 328 U S  873 (1944). 
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was constantly t e d n g  the system and such a duty would make the 
defendant a virtual guarantor of the proper performance by the 
Navy of its duty. Although not cited in the Ninth Circuit'sdecision, 
such a holding seemscontrarytoitsopinioninBoeingAirplaneCo. 1'. 

Brownlg2 that  government negligence in inspecting a bomber pro- 
duced by acantractorwillnotrelievethecontractoraf itsliabilityfar 
the negligent manufacture of the bomber. Similarly, Hawisu.  Pettz- 
bone C ~ r p . ' ~ ~  held that, unless government standards at a 
government-owned contractor-operated plant areshown to be for the 
benefit of contractor employees, the standard will be found to have 
been intended to assure performance of the work and not to create a 
duty of care on the par t  of the government. 

(c) Foreseeability. 
Finally, it must be noted that a government contractor's duty 

under a negligence theory is not to deliver aproduct without defects. 
Rather, the duty 1s to deliver a product without defects that are  
foreseeable. This factor of foreseeability requires the contractor to 
anticipate the uses to which the product may be put."' If it is not 
foreseeable that a plane will be overloaded and such overloading 
resulted in a crash, the contractor can escape liability.'Q5 Nonethe- 
less, foreseeabilitymay includeusesofthe product unintended bythe 
contractor as  indicated by Comment h to Section 402(A) of the Re. 
statement (Second) of Tarts: 

A product is not in a defective condition when it is safe for 
normal handling and consumption. If the injury results 
from the abnormal handling, as where a bottled beverage 
is knocked against a radiator to remove the cap, or from 
abnormal preparation far use. as  where too much salt is 
added to food, or from abnormal consumption. 89 where a 
child eats too much candy and is made il l ,  the seller is not 
liable. Where, however, he has reason to anticipate that 
danger may result from a particular use, as where a drug  
is sold which is safe only in limited doses, he may be 
required to give adequate warning of the danger and a 
product sold without such a warning is in a defective 
condition. 

I W 9 1  F 2d 310 (9th Cir. 1969). 
.'E488 F Supp. 1129 iE.D Tenn. 1980). 
L * * B r a m v  Chapman,304F.Zd149(9rhCir 1982):Smithv HobartMfr Co.lB6F 

"b385 F. Supp. 1104 is D.S.Y. 19711. 
Supp. 751 (D Pa. 1960). 
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Forewa.bility. hoaeier .  would not include dangers inherent ~n the 
product that either are obvious to the user or generally k n o w n  to the 
public 90 

i2/ Birneh of I l h r m n f y .  

Breach of tvarranty is the occurrence of some event despite an 
assurance that the event would not occur In the context of product 
liability. It 1s the occurrence of a physical injury in the use of a 
product after some representation. either express or Implied. that 
the product was safe against that type of injury An injured plaintiff 
pleading productliabilitvundera theoryofbreach ofuar ran tymust  
establish four elements to recorer that a representation about the 
product was made by the seller that the plaintiff a buyer or possibly 
another user. relied on the representation. that the representation 
W.S erroneous, and that the plaintiff was injured because of his or 
her reliance on the representation. 5- 

t io, t  o,i.\~egiigenee and Prit,ilu. 

Hetintngseri t Bloantfiold .Mofors. I n  
far two reasons. First. it eliminated the need topro 
prerequisite to recover for product liability injuries Second, it 
greatly reduced the requirement lor privity in  breach of warranty 
actions. In Hmningseri. manufacturer transferred an automobile to 
a dealer. The dealer in turn sold It to a man whose wife was injured 
while drir Ing it The i( ife brought suit under an implied h arrant? of 
merchantability against both the manufacturer and the dealer. 

The elimination of the need to prore negligence in Herinzrigsuri 
logically fioaed from consideration of the suit as one brought in  
contract rather than tort. The reduction of the requirement for 
pririty was more difficult. It required extension of whatever n a r -  
ranty the buyer received to the ultimate user ofthe product This also 
was logical in the mind of the court which stated. 

[Ill is our opinion that an implied warranty a i  merehanta- 
biiit) chargeable to either an automobilemanufactureror 
a dealer extends to the purchaser of the car. members of 
his farnils. and to other persons occupying or  using it with 
his consent. It would be wholly opposed to realit) to sa) 
that use by such persons is not within the anticipation of 
parties to such a warranty of reasonable suitability of an 
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automobile for ordinary highway operation. Those per- 
sons must be considered within the distributive 

Under this rationale. a user could sue the manufacturereren though 
he neither purchased the product from the manufacturer nor had 
any contact with the manufacturer In  other words, users such as 
military personnel could now sue the government contractor that  
furnished the equipment and systems that injured them. In Parisv. 
Grnrrol Electric C O . . ' ~ ~  defendant-contractor sold an aircraf t  engine 
to the United States. The pve rnmen t  provided i1 taanothercantrac- 
tor that  inserted It in a plane. The plane later crashed. An Air Force 
officer's estate sued on the ground the defendant had breached its 
implied warranty that  the engine was suitable for its intended use. 
The contractor defended on the basis of lack of privity. but the court 
held that. s incewhenput  to Itaintendeduseitaasasourceofdanger 
to many persons. the warranty ran to all intended users. 

Nonetheiess. the elimination of the requirement for privity in 
breach ofwarrantyactions hasnot beenuniversaliyadopted. Atleast 
two jurisdictions hare considered the matter and determined that 

af contract I S  still a prerequisite to recovery under breach of 
warranty actions against government contractors 201 

Under the Uniform Commercial Code (UCC), the extent to which 
such warranties extend beyond the immediate buyer depends on 
which of three alternate provisions has been adopted. Section 2-318. 
Alternate A, states that a seller's warranty. whether express or  
Implied. extends to any natural person who is in the family or house- 
hold of the buyer or who is a guest in his home if It is reasonable to 
expect such a person may use the product. A seller may ~ O T  exciude 
or  limit this first provision. Section 2-318, Alternate B. states that a 
seller's warranty,  i ihether  express or Implied, extends to any natu. 
ral person who may reasonably be expected to use the product. A 
seller may not exclude or limit this second provision. Section 2-318, 
Alternate C. states that  a selier's warranty, whether express or  
implied. extends to any person who may reasonably be expected to 
use the product. A seller may not  limit the operation af the third 
provision a i t h  respect to injury to the person of an individual to 
whom the warranty extends. Comment 3 to section 2-318 states that  
the third alternative follows the trend of modern decisions. 

' ~ : l d  at 385 161 A 2d at 100 
%4>Ilre 2d310,282S Y.S.2d318iSop.Ct S Y Count)) oiid.2901.Y S 2 d l O l 6  

lApp Diu 1st Dep't 19671 
> m l e s  I Bell H e l m p f e r  C a ,  365 F SUDD 1029 m . D  Ga 1974). Tarberi Y 

Ingraham Co 150F Supp ,102(D Con". 19601 SsrnfioWhitakerr Hariell-Kilgare 
C m p  418 F 2d 1010 i L h  C l r  1969) lapplying Georgia Is\,I 
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f b )  T g p e s  of Warranties 

Even il  breach of warranty 1s a viable theory far product liability. 
the type and the breadth of the warranty must still be determined. 
The best way to ascertain these warranties and their remedies IS by 
reference to the UCC which has been enacted in everr American 
prisdiction.'ol Both express and implied warranties are recognized 
under the L'CC 

11) Erpress Warranfiea. 

An express warranty IS aspecific representation about the eharac- 
ter is t iu  of the product that is more than a mere expression of the 
seller's opinion. In the language of L'CC Section 2-313: 

1. Express warranties by the sellerarecreatedajfollons: 
(a) Anyaffirmationiiffactorpromisemadebythesellerto 
the buyer which relates tothe goods and becomes a part of 
the basis of the bargain creates an express n a r r a n t y a f h r -  
mation or promise. (b) Any description of the goods which 
i s  made part of the basis of the bargain creates an express 
warranty that the goods shall conform to the description. 
(cl A n y  sample or model which is made part of the basisof 
the bargain creates an express 1% arranty that rhe whole of 
the goods shall conform to the sample or model. 
2. It IS not necessary to the creation of an express war- 
rant) that the seller use formal words such as"warrant"or 
" g u a r a n t d ' o r  that he have a specific intention to makea  
warranty. but an affirmation merely of the ia lue of the 
goods or a Statement purporting to be merely the Seller's 
opinion or  commendation of the goads does not create a 
warranty. 

The purchaser must rely an the express warranty far the plaintiff to 
have a cause of action. A breach occurs when the representation 
proves to be untrue. A misrepresentation in an express warranty, 
e i e n  if innocently made. renders the seller liable for breach. The 
representation must be made before or during the sale. but it need 
not be in writing 

Express warranties on  weapons s)stems have been very rare 
Recently, however. the Air Force Systems Command has begun 
encouraging the use of such express warrant 

'nLaulsiana has adopted only drricies  1 3 1 6 i and 8 a i  the LrCC 
2"'l%'sf H e n i i  Pantlac C o  \ Bradley 210 P2d 318 (Ohia 19191 
'%26 BXA Fed C a n t r a c e  Rep 6-3  ldpr i 19801 
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became the firstcontractor to respond tothiseffortbyofferinga"900 
cycle" (approximately two-year operational use) warranty on  jet 
fighter enginesfor the F-l~andF-16.2r5i\lth~~ghthe~eareIifecpcle 
warranties rather than qualitywarranties and the primary mativa- 
tian for seeking these warranties I S  to drive down the costs of a 
aeapons system over itsentire life, thedeclineafthe requirement for 
privity may permit injured military personnel to share in the bene. 
fits of these warranties under certain circumstances For example, 
an airplane engine failure resulting ~n a crash within the warranty 
period should beexpected togiverisetoatleastathirdpartyliabiiity 
theory af recovery. 

(2/ Z7np/,ed walTont1ea 

Unlike an express warranty, an implied warranty IS always the 
creature of i s i v  I t  IS neither written into the contract nor baaed on 
any statement made by the seller. There are two basic kinds af 
implied warranties. an implied warranty oi merchantability and an 
implied warranty of fitness 

A n  implied warranty of merchantability guarantees the product 
for ordinary use. As stated i n  section 2-311 of the UCC: 

1. Unless excluded or modified., , a  warranty that the 
goods shall be merchantable i s  implied in a contract for 
their sale i f thesel ler isamerchantwith respecttogoadsof 
that k i n d . .  . 
2 Goods to be merchantable must be a t  least such as  (a] 
pass without objection ~n the trade under the contract 
description; and(b)inthecajeoffungiblegoods,areoiiair 
average quality within the description: and (e) are  fit for 
the ordinary purposes for which such goods are  used: and 
(d)  run. within the variationEpermittedbythe agreement, 
of even kind. quality and quantity within each unit and 
among all units invohed; and (e) are  adequately con- 
tained. packaged and labeled as  the agreement may 
require: and ( f )  canform ta the promises or aifirmationsof 
fact made on the container or label if any. 

3 Unless excluded or modified.. .other implied warran 
ties may arise from course of dealing or usage of trade. 

In  other a a r d s ,  the implied warrantyof merchantability guarantees 
the product is essentially mnilar toather such products found within 
the trade 

!"D31 BX.4 Fed Contracts Rep A-5 (June 2 19803 
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An implied warranty of fitness guarantees the product for aspeci- 
fied use Section 2-316 of the UCC provides: 

Where the d e r  at the time of cmtractlng has reason to 
know any particular purpose for which the goods are 
required and that the buyer IS relying on the seller's skill 
or judgment to select or furnish suitable poods. there is 
unless excluded or modified under the next section an 
implied a a r r a n t y  that the goods shall be fit for such 
purpose. 

The implied uar ran ty  of fitness onl! attaches then when the seller 
knons of or has reason to knoii- of the specific use of the praducr and 
of the fact that the purchaser IS relying on the seller'sjudgment that 
the product aould  satisfy that specific use. 

Efforts h a w  been made to extend the concept of breach of Implied 
warranty to actions in admiralty under the Death on the High Seas 
Act.?ofi .Yod j .  Vniicii Aircraf t  Ciitp-". held that breach of implied 
iiarranty does n o t  app i r to fede ra lmar i t ime la i~  Theoppositeresult 
was reached in .ilontgomrr!i 8 .  Goodyrnr  Tirt' g. RIibbrr CO.?~'  and 

Whether a warrant) IS express or  implied ~sespecially important 
~n litigation for breach. Plaintiffs would always prefer to find an 
express rather than an implied warranty. Express i a r r a m e 5  ma! 

46 U S C $8 761.768 119 

93 
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The only elements necessarg to establish strict liability in a jurisdic- 
tion permitting such a cause of action are a product in a defective 
condition, a connection between the manufacturer or seller and the 
product, theexistence ofthe defectatthetimeofsale,an injury tothe 
plaintiff. and the defect being the proximate cause of the injury. 

/a)  Duwlopment o i  Strict Lmbllitg. 

The first judicial acceptance of strict liability did not occur until 
1963 in Gr~enman 1.. Yuba Power Pmduets ,  Ine.l's I n  Grrmman. the 
operator of acombination power tool sustained head mjuriesir-hen he 
used the machineas aivoad lathe. Theplaintiffhadnoremeds under 
negligence because the defendant-manufacturer had exercised ail 
possible care ~n producing the power tool. Neither did the plaintiff 
hare  B remedy in breach of warranty becausethere was no represen- 
tation relevant to the defect and the plaintiff failed to provide notice 
of any defect an required by the sale. In  fact, the plaintiff only 
prevailed because the California Supreme Court was milling to 
establish an entirell- new theory of product liability known 8s strict 
liability. In  the words of Justice Trarnar :  

To establish the manufacturer's liability it was sufficient 
that plaintiff proved that he RBS injured while using the 
[product] in the way it was intended to be used and as a 
result of a defect in the design and manufacture of which 
the plaintiff was not aware that made the[productlunsafe 
for its use.z1i 

Significantly, Greenman specifically placed the action in tort rather 
than in contract. 

Although in  these eases strict liability has usually been 
based on the theory of an express or implied warranty 
running from the manufacturer to the plaintiff. the aban- 
donment of the requirement of a contract between them. 
the recognition that the liability is not assumed by agree- 
ment but imposed by law, arid the refusal to permit the 
manufacturer to define the scape of Itsown responsibility 
for defective products make clear that the liability is not 
one governed by the law of contract warranties but by the 
law of Strict liabilitv in tort.21s 

'"69 C a l 2 d  57 377 P 2d 6 9 i  27 C a l  RPV 69: 11963) 

2 ,Id.. 27 Cal Rprr 81 701 69 Cal 2d a1 63 
*Id.  81 901 27 Cal Rptr at  701 50 Cal 2d at  64 
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In  addition to avoiding theneed forarepresentationor timelpnotice 
placing theaction in tor ta isoai ,oidedi~hatererpr i r i tyrequirementj  
m g h t  still exist. Furthermore by requiring plaintiff to show only a 
defect in the product rather than that the defect resulted from the 
defendant'slackof care. theneedtoprovetheprimaryeiementInthe 
usual tort remedy of negligence was eliminated. 

The justification for strict Iiahilityivas based at leastin parton the 
navel public policy Consideration that the party most able to bear the 
costs is respon6ihle:"Thepurposeafjuchiiability is rainsurethat the 
costs of injuries resulting from defective products are borne by the 
manufacturers that produce s u c h  products on  the market rather 
than by the injured persons n h o  are powrless  to protect them- 
selves.''?16 Regardless of the justification for strict liability. it rapidly 
was adopted in  the majority of the jurlsdictlona. 

Only two years after the Gr,ernntan decision Section 402A of the 
Restatement (Second) of Torts was drafted to set forth the principle. 

(1) One who sells any product in 8 defective condition 
unreasonably dangerous to the user or consumer or to his 
property 1s subject to strict liability for physical harm 
thereby caused to the ultimate user or consumer. or to his 
property, I f  (a) the seller is engaged in  the business of 
selling such a product. and (b)  it is expected to and does 
reach the user or consumer without substantial change in 
the condition in  which It is soid. 
( 2 )  The rule stated in  Subzection (1) applies although (a) 
the seller has exercised ail possible care in the preparation 
and d e  of his product. and (bl the user or  consumer has 
nor bought the product from or  entered into any contrac- 
tual relation wirh the seller. 

The s w f t  acceptance of the theory of strict liability is demonstrated 
by the fact that the vast majority of states ha>e adopted strict Iiabil- 
ity in the very short t ime since i t  was first enunciated. Severtheless. 
there are a f e n  recent decisions that still reject the concept.?" 

In  addition. a t  least one line of cases recognizes an exception to 
strict liability far an unavoidably unsafe product that LS ritaiiy 
important to the community. Applicatian of this rule in  those J U T I S -  
dictions adopting It usually requires the defendant use the best 

'"id '!.Smith, Fiber Corrrolr Carp JUU S C 669. 268 S E 2d 504 (19601 W n k a  > SI 
Stanislaus Social C l J b  I n c ,  7 Ma A 813 30U K E 2d 1133 IApp C f  19791 
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known methods of product preparation and warn all users of the 
hazards.z'* 

lb) Charoeter. ist ies o/ Strict Liabiliiy. 

I t  is important to understand that Strict liability does not mean 
absolute liabiiity. Manufacturers or sellers are  not ineurer~ of the 
product. They are  not automatically liable because the plaintiff i s  
injuredusing the product. The defect muJtatleastbeattributablein 
some nap to the manufacturer to hold the manufacturer liable. In  
other words. strict liability is not adoctrlneofllabilitywithoutfault. 
Instead, it merely removes the necessity for proving negligence.*" 

Strict liability improves the plaintiff's chances for recovery not 
only by eliminating the requirement to prove lack of care or repres- 
entation but by expanding the category of defendants who may be 
sued. Any commercial seller in the chain between the party responsl- 
ble for the defect and the plaintiff IS liable as long as that seller is 
engaged in the business of selling such products. 

I n  Vandennark P Ford .MotorCo.210theplaintiffwasinjuredin his 
automobile &,hen the brakes unexpectedly failed. The dealer's 
attempt to avoid liability was thwarted on the basis of the Same 
public poiicy discussed above: 

Retailers like manufacturers are engaged in the business 
of distributing goods to the public. They are  an integral 
par t  of the overall producing and marketing enterprise 
that should bear the cost of injuries resulting from defee- 
tive products..  .In some cases the retailer may be the only 
member of the enterprise reasonably available to the 
injured plaintiff In  other cases the retailer himself may 
play a substantial par t  i n  insuring that the product i s  safe 
or may be in a position to exert pressure on the manufac- 
turer  to that end; the retailer's Strict liability thus serves 
as an added incentive to safety. Strict liability on the 
manufacturer and retailer alike affords maximum pro- 
tection to theinjuredplaintiffandworksnoinjusticetothe 
defendants. for they can adjust the eostsofsuch protection 
between them in the course of their continuing business 
relationship.221 

Bonfili hlem Blood Bank ,  Hansen Na 81-SC 370 ,Cola June 13 
h the need far transfused blood held sufficient t o  defeat B ~ u i f  in 
for blood contaminated with hepatms WYS 

Day & Zimmerman, 502 F 2d 867 18th Cir. 1971) 
256.  391 P 2d 168 37 C a l  Rptr 896 (1961) 
37 Cal Rptr sf 899 61 C a l  Zd at  262. 

19 
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The manufacturer ~n V a t d t r m a r k  defended a n  the grounds that  it 
had passed the duties of final inspection and adjustments to Its 
dealers. The California Supreme Court rejected this argument by 
denying a manufacturer  can delegate such duties: 

Since Ford as manufacturer of the completed product 
cannot delegate its duty to have its car3 delivered to the 
"himate purchaser free from dangerous defects. it cannot 
escape liabilit: on the ground that the defect..  ma: h a i e  
been caused by something one of its dealere didor  failed to 

Likewise. the assembler of products. such as an ammunition manu- 
facturer !I ha assembled government supplied material into hoa -  
iteer shells. also hare  failed to escape stnet  Iiabilit! ui  

do,??' 

Knowledge of the defect is irrelevant K O  the theory of strict liabil- 
h).. Even 11 there is no  reason to find the manufacturer or seller 
should have known of the defect. liability attaches: 

On i hatever theory, the justification for strict liability 
has been said to be that  the seller. by marketing his pro- 
duct for use and consumption. has undertaken and 
assumed a special responsibility tonard any member of 
the consuming public who ma? be injured b: it. that the 
public has the right to and daea expect. in  the case of 
products which it needs and for which 11 is forced to rely 
upon the seller. that reputable sellers will stand behind 
their goods: that public policy demands that the burden of 
accidental injuries caused by products intended for con- 
sumotion be Dlaced uoon those who market  them. and be 

hands of someone, and the proper persons to afford i t  are 
those who market  the products.". 

Cantrmersy does remain over the requirement that the product be 
in a defective condition. Under  the Restatement definition and the 
lax of most states. the defectite condition must be "unreasonablr 
dangerous " At  least three jurisdictions. including California. the 
birthplace of strict liability. do not require the defect,, e condition to 
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be unreasonably dangerous As reasoned by the California Supreme 
Court ~n Croniti J '  J G.E. Oizo>i Carp.:  
that a plaintiff also must prove that the defendant made the product 
"unreasonably dangerous" places an him a significantly increased 
burden and represents a step backward in the area pioneered by this 
COUrt " Z ? ,  

Regardless of whether the defectbe condition must be unreasona- 
bly dangerous. the determinationof adefectdependson theintended 
use of the product For example, an Army jeep must be judged by its 
use in a military environment rather than on eirilian roads to deter- 
mine i f  it E defectire w Still. It may n o t  be neeessar, to prove a 
particular defect caused the injury as long as it is proved that the 

product. In  L i n d s a y  8 .  .MeDonnd/- 
dow of a Kary  commander killed in 

the crash of an aircraft filed an action i n  strict liabilitv aeainst the 
" I  

manufacturer of the crashed aircraft that killed her husband. 
.ilthough she could not prove a particular defect in the plane. the 
Eighth Circuit refused to dismiss her action: 

Plaintiff honeier  lientitledto hare her caseconaideredon 
the theory she has presented of strict IlabAty in tort with- 
out  the requirement that she shoa the specific defect 
which caused the crash and that the defendant had knonl- 
edge of It If she c m  show that the crash was caused by 
some unspecified defect and that no other cause 1s likely. 
she has made a submiaaible case.ziq 

i r i  Applseaf ion to Milifnry Members  

Traditionally. a plaintiffs militarr status has not been relevant to 
the application of Strict liabilit,. Specifically rejecting defendant's 
argument that a grenade made for the Army is not placed in the 
stream of commerce so s t r m  liability should not attach. the Eighth 
Circuit. in FostP,. 8 .  D a y  & Zin tmemnn .  Inc..?3"held: 

Shper 1. 364 h 2d 13. *ni?rl 154 N I Srpe r  
6 \I J 616 381 A Zd 816 119781 

2 F id 667 lrlt C i r  1 9 7 4 ~  
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In  making the grenade and its component parts the 
defendant k n e a  that it \\as made for military personnel 
and that it was to be used by them. !Ve believe the public 
interest in  human life and health requires the protection of 
the iaw against the manufacture of defective explosires. 
ivhether they are to be used by members of the public at 
large or members of the public serving in our armed 
forces 28' 

Significant judicial oppositiontothe imposition ofstrict liability in 
actions against gobernment contracIors by s e n i c e  members has 
arisen ~n the Ninth Circut t .  I n  MeKny j.. Roeiwdl  In trmnt io i in l  
C ~ r p . , ~ ~ ~  two Nary widows sued the aircraft manufacturer far the 
deaths oftheir pilot-husbands during ejections from the RA-6C ''Vig- 
ilante.'' The planes of bath pilots caught fire in separate Incidents, 
causing them to bail out. S a v y  investigators found that the deaths 
i iere most likely caused by failure of the ejections) stems. Nonethe- 
less, the court first considered the policy reasons for imposmg strict 
liability and then concluded they weren't appropriate for milltar) 
members 

Citing a law review articie.233the Roekiirll court identified the four 
principal reasons for lmpOSing strict Iiabditr as enterprise Iiabdity. 
market deterrence. compensation. and implied representation. The 
court noted, bur did not include as a reason. the reduction oftransac- 
tion costs by relieving a plaintiff of the problem of proving negli- 
gence or warranty violations. 

The first principal reason. enterprise Im.bility. refers to the belief 
that. since a product's price reflects the costs of accidents. an unsafe 
product will increase in price with a corresponding reduction ~n the 
number of purchases due to the higher price. The Ninth Circuit 
found this Irrelevant to the military contracting process because the 
military tests its equipment. Thus. it 19 aware of the risksregardless 
of price. I n  addition, demand for military equipment is not elastic. 
such that includingthecoatsofaccidentr inthepricei~ouidnotdeter  
the purchase of the equipment. 

Such  log^ betrays a lack of knowledge about the miiitary acquisI- 
tmn process. Ililitary requirements for weapons systems may be 
inelastic, but the military does possess elasticity of choice. The mil- 
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itarp i s  not required to buy their weapons systems from m y  particu- 
lar contractor. other contractors and competitors would be quite 
willing to meet the Services' needs. Furthermore, the benefit of 
higher prices faor unsafe products is not that they increase the pur- 
chaser's awareness ofdangers, but that they cause purchaserstobuy 
elsewhere a t  l o w i  prices thereby driving the unsafe product from 
the market on economic grounds. The military i s  not unburdened by 
budgetary constraints. I f the Navy can buy twelve squadransof safer 
planes from one contractor for the same price It can buy ten squad- 
rons of unsafe planes from another contractor. the choice should not 
be in doubt. 

The second principal policy reason considered far strict liability in 
R o c k d l  1s that it deters the marketing of unsafe products byencau- 
raging the use of safety features which lower the cost of accidents. 
These features should lower price and increasesales. The court was 
not persuaded by this rationale, believing that the military balances 
the imperatives of national defense against safety features 

Again the court's thinking is flawed, this time by aswming that 
performance is always inversely proportional ta safety. The military 
may occasmnaliy sacrifice some safety to obtain a weapons system 
that flies faster, manuevers tighter, or carries more armament. 
However, this scenario is completely irrelevant M the facts in Rock- 
re11 The swators in Roekicrll died apparently because of the failure 
of their ejection Systems. not because the performance requirements 
of their aircrafts rendered them unsafe. An ejection seat bears little 
relation to performance. A faster aircraft may use wingsswept back 
at a greater angle making it more difficult to land and increased 
armament may pose a greater threat of explosion from enemy can- 
non fire. but an ejection system neither improves nor degrades per- 
formance. Indeed, the bery purpose of an ejection system is to 
promote safety If the military i s  buying such a safety feature. it 
makes littlesense to saystrictliabilityoughtnottoapplybecause the 
military is not interested ~n safety. 

The third principal policy reawn for Strict liability IS compensa- 
tion of the victims of accidents caused by defective products. The 
Ninth Circuit was unpersuaded by the compensation rationaleunder 
these facts because Congress has already provided compensation 
through the Veterans Benefits Act While acknowledging that 
strict liability would increase that compensation, the court ststed its 
doubt that any such increase v a s  anticipated a t  the time of 
enlistment. 

*"35 U S C $8  101-6228 (19761 
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R'ithout even addressing the issue of whatserwce membersexpect 
when they enlistortake theiroathsasoffieers theactuai and current 
amount of compensation received b) the widoa of the highest rank- 
ing vmsm ~n Roekccell under the Veterans Benefits Act is S658 per 
month with an additional $84 per month for each dependent child It 
is left to the reader's judgment whether this 1s sufficient compensa- 
tion I t  also is left to the reader's judgment whether any consumer 
anticipates the amount of recovery for injury or  death before buying 
or using any product. 

Finally. the court considered implied representation as a basis for 
Strict liability. Under this concept. 11 IS reasoned that suppliers 
,mpliedly represent that the product i s  safe for its intended use. If the 
product 1s defecthe. consumers should rewire  compensation far  the 
disappointment of their reasonable expectation of safety. 

Finding military members distinguishable from"consumers "the 
Raeku'e!! court decided. 

Members of the armed forcer are ~ O K  ordinary c o n ~ u m e r j  
with respect to military equipment. Their "reasonable 
expectations of safety" are  much lower than those of ordi- 
nary consumers The: recognize when they join the armed 
forces that they ma) be exposed to grave risks of danger. 
such a i  having to bail ou t  of a disabled aircraft. This is 
par t  of the job. The Nation sometimes demands their very 
lives. This is an immutable feature of their calling To 
regard them as ordinary con~umers  would demean and 
dishonor the high station in public esteem to which. 
because of their exposure TO danger, they are justl: 
entjtled.9d6 

In dissent. Circuit Judge Aiarcan called the majority to task for this 
justification noting: 

Military personnel are honored and esteemed because 
they are willing to fight for their country and risk their 
i iws doing so They are not so respected because they are 
sometimes farced by calling to use unsatisfactory or 
unsafe equipment It 1s the Military's. Rockwell's and this 
court's duty to insure that our  servicemen are provided 
with reliable and safe equipment Just as the Military can 
make any parachute packer take one that he has just 
folded and make him jump with it the court should 
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r e q u r e  that Rockaeli stand behind the products for 
which It voluntarily contracts and provides at a profit.z36 

It is too earl!- to know whether other courts w i l l  follow Rockiceil  
and 1t3 faulty logic or rely on more traditional expressions of strict 
imbiiitg for military equipment as in Foster P. Day & Zmm~miall .  
Sanerheless, a spectre has arisen for the military plaintifk Strict 
iiabiiny may be the ultimate tool of the injured plaintiff unless, of 
course, the plaintiff 1s in the military. 

C. BASES FOR DEFENSE 
1. socere2gii l,n,nJ<ntty. 

As indicated ~n the first section. the government enjops a great 
degree of immunity from product liability suits. Since government 
contractors perform a public function and usually perform it in 
accordance with government specifications. it i s  only natural that 
they would attempt to share ~n the government's immunity. Tradi- 
tionally, this attempted defense has been called sovereign immunity. 

i o )  %adittonal Soi . rrr ign Immanity. 
Such a defense was recognized in Yearsle!, L'. W A .  Ross Construc- 

tion CO..'~' u h e r e  a Corps of Engineers contractor diverted the 
course of the Missouri River thereby eroding plaintiffs land. 
According to the Supreme Court. whether the defendant-contractor 
was liable depended only on whether the diversion of the river was 
outside the scope of the defendant.cantractor's authority: 

[I]t is clear that if this authority to carry out the project 
was validly conferred. that is, i f i rhatwasdaneu.aswithin 
the constitutional power of Congress, there is no liability 
an the part of the contractor for executing its will- 
, , . T h e r e  an agent or officer of the Government purport. 
ing to act on its behalf has been heid to be liable for his 
conduct causing injury to another, the ground of iiability 
has been found to be either he exceeded his authority or 
that it was not validly eonferred.238 

Likenije, in Dolphin Gardens h i c .  8. Cnited States.28@ the court 
granted the defendant-contractor's motion for summary judgment 
on the basis of sovereign Immunity. Damages were allegedly caused 
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by fumes emanating from sludgethecontractordepoaitedon itsiand 
pursuant IO its performance of B gorernment contract. According to 
the court, it was the government which had failed to provide add)-  
tionai precautions in the plans to safeguard against the subsequent 
escape of the fumes. All the contractor did was perform its contract. 
In  addition. the imposition ofiiabiiityon such contractors would only 
result in  their including contingencies in their prices to  cover losses 
from liability. This would increase cantractpricesand render mean- 
ingless the government's immunityfrom such suits. Likewise. .Myers 
c. Kniled affirmed on Sovereign immunity grounds the 
denial of recovery from a government contractor for trespass and 
waste in the construction of a federal road 

Ib) Rofzonales for  Sovereign Immunity. 
There appear to be three separate rationales used to support the 

extension of sovereign immunity to government contractors First. 
by performing the government's work, the contractor is considered 
the alter ego or a t  least the agent of the government. Second, what- 
ever common IBW or contractual right ta indemnityand contribution 
the contractor may enjoy. the likely increases in the costs to the 
government would invalidate the government's immun 
were permitted againat its contractors. Third, there USUP 
lack of care on the part of the government in addition to whatever 
lack of care the contractor may have. and It is inequitable to make 
only the contractor liable. 

/ I )  Alter Ego Ageiiep. 

The alter ego:agency rationale rests on the premise that the con- 
tractor's relationship with the government is so great that it has 
become almost a par t  of the government. Conversely, since by per- 
forming the contracted for work the contractor is bearing and dis- 
charging a government burden, it should. likewise. share ~n the 
government's benefits. Despite the initial apparent appeal of this 
11ne af reasoning, the Supreme Court, ~n Powell L .  K n i f e d  Stntes 
Cartridge CO..~" put this argument in perspective: 

In  these great  projects built for and owned by the Govern- 
ment. it wasalmost inevitable thattheneivequipmentand 
materials would be supplied iargely by the Government 
and that the products would be oaned  and used by the 
Government. It was essential that the Government super- 
rise closely the expenditures made and the specifications 

94 323 P 2d 58G 19th C i r  1963) 
"'339 V S 197 119501 
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and standards established by It. These incidenrs of the 
program did not however pre~, .ent theplacingafmanage-  
rial responsibility upon independent contractors m2 

The dismantlingaf the alter egoiagency argumentwas taken even 
far ther  in Whitnker 1'. Hnrwll-Kilgore C o ~ p . ~ ~ ~  The facts in that case 
could hardly have been better for the defendant-cantractors seeking 
to rely an alter egolagency. In  W'hitakrr, a grenade injured a Fort  
Benning soldier when it exploded prematurely. The fuses manufac- 
tured under contract by onedefendant were inspected by the govern- 
ment an government.provided and certified X-ray equipment. The 
second contractor manufactured the grenades from the fuses and 
other government-owned material ~n a government-awned plant. 
The government had contractually agreed to indemnify the second 
contractor against l o s e s  arising from performance of the contract. 

Nonetheless. the Fifth Circuit held thecontractorsliable.refusing 
to find either one the alter ego of the government. The basic reason 
for this appears to be thecourt'sdistasteforsavereign immunltyand 
its refusal to expand the doctrine i n  any way that it was not required 
to do: "Alrhaugh hoary. sovereign immunity still retains a place in 
our legal scheme. however. it must be maintained in its proper 
p l a c e , ' ' ~ ~ *  Its proper place. the court concluded. was not t o  protect 
government contractors. 4 similar result was reached in Foster i. 

Dag & Zim,nermnn. Ine another case involving B defective hand 
grenade. u h e r e  the Eighth Circuit held that sovereign immunity 
would not cover the fault of prirare corporation no matter how 
intimate its connection with the government. 

Alrhough these decisions seemed to put to rest the concept as a 
basis for thesorereignimmunitydefense,areaurgenceofinterest in 
alter egolagency has recently been generated. In S a m e r  c Ford 
Motor C O . , ~ ~ ~  an action by a soldier thrown from an Army jeep. the 
court cited with approval the Yearsku, Dolphrir Garden8 andhfuers 
decisions Although Saniier disposed of the matter through its con. 
sideration of the government design defense rather than sovereign 
Immunity. the resurrection of Yearsiey and its progeny was 
significant. 
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The DistrictCaurtfortheDistrictafColumbiahasgonesofarasto 
find that a government contractor can be both an independent con- 
tractor and an agent In  Johnsaii 1 .  Beeiitrl A s m i a l e s  Professimoi 
C ~ r p . . ~ ' .  the Washington Yetropolitan Transit Authoriry (hletrol 
was created by compact among Virginia, Maryland. and the District 
of Columbia. with the express approval of Congress to develop and 
operate a transportation system. The compact provided a limited 
waiver of hletro's sovereign immunity as the exclusive remedy for 
t o m  of its agents but did not otherwise \ v a n e  the immunity of the 
jurisdictions entering the compact. I le t ro  then contracted with 
Bechtel to mersee the safety of the subway prqect  and administer 
\ ar iow construction contracts. Plaintiff allegedly contracted silico- 
sis from exposure to high levels a i  s i l ica dust and sued Bechtel for 
negligent performance af Its duties as safety overseer. Bechtel 
defended on the grounds it acted as agent and was entitied t o  
Immunity. 

The court first noted that basic agenc? law required the two 
elements of consent and control. The parties must clearlr manifest 
their mtent that the agent wil l  act on behalf of the principal and the 
principal muat retain the right to control the agent ~n its perfor. 
mance of Its duties. F h i l e  the principal's right to control isessential. 
the amount of control actually exercised need not be great 24- 

Next. the Court focused on  bath the contract terms and the manner 
I" which the contract was performed The contract provided that 
Bechtel could conduct operations in  the name of Metro subject to the 
approval of Metro. Bechtel had to keep Metro fuliy informed of 
contractual operations. and Metro possessed right of appraial m e r  
the Bechtel operations manual While Bechtel had the right to order 
a shutdown for safety violations. i t  rarely did this without the prior 

approval of the contracting officer. Under these circumstances. the 
court concluded that Bechtel had acted as Metro's agent on safety 
matters and as such was entitled to immunity from suit. The fact that 
Bechtel might also be classified as an independent contractor far 
other matters did not change this result. 

Admittedly the facts are significant ~n the court's holding and 
indicate a degree of control greater than in many g ~ i e r n m e n t  con- 
tracts. It is submitted. houeier .  that the ruling is more important to 
research and development contracts than to supply or  servicei con-  
tracts The degree of government control over research and develop- 
ment contractors tends to be much greater than m e r  other 
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contractors. The greater wliingneas of research and development 
contractors to submit to government controi over operations which  
are novel and not an established company practice may permit these 
contractors the additional benefit af establishing a sovereign 
immunity defense in actions for third-party injuries. 

Johnaoii i i  significant for several different reasons. I t  indicates a 
reemergence of the abilit, of a defendant-contracrar to utilize the 
alter ego agenc) basis for the sovereign immunity defense, It I S  

precedent for a contractor to obtain immunity despite Lts classifica- 
tion as an independenr contractor. and the fact It was decided in the 
District of Columbia gives ttr holding a grearer impact on govern- 
ment contractors 

Attempting to obtain m e r e i g n  Immunity for a contractor an rhe 
basis that the government would lose Its immunit) because of com- 
mon i a a  or contraetuai indemnification appears to be a false argu- 
ment. A contractor's common law right to gmernment indemnity 
and contribution i i  very limited z." The existence of any contractual 
right to indemmfication or contribution actually helps defeat the 
contractor's attempt to use the defense because It demonstrates the 
nonavailability of a defense to wit .  If a contractor enjoyed sovereign 
Immunit). there hould be no need for an indemnity agreement.'o@ 

A n  agreement bared on increased costs to the government ~n its 
furure contracts may srili have some vitality as indicated by Snniirr 
Quoting Dolpl,?t, G u r d r n ~ . ? ~ ~  the Saanet.court agreed v Ith the cost 
argument. 

To impose liability a n  the contractor under such circum- 
stances would render the Government's immunityfor the 
consequences of acts ~n the performance of a "discretion- 
ary function" meaningieSs for i f  the contractor was held 
liable. contract prices to the Government would be 
increased to cover the contractor's risk of loss from passi- 
ble harmful effects of campi! ing with decisions of execu- 
tire officers authorized to make policy judgments.2a2 
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In any event, plaintiffs may be expected t o  counter cost arguments 
by emphasizing the government's immunity, such as expounded by 
F e r e ~ . ~ ~ ~  is oremised on the need for miiitarv discidine rather than . .  
cost containment. It also may be possible to avoid cost arguments by 
demonstrating litigation involvinggovernment contractors can have 
but little impact on military discipline. 

13) Gorernncext Fault 
The wide acceptance of Strict liability should virtually eliminate 

the effectiveness of the third rationale for sovereign immunity 
involving the equity of holding the contractor entirely liable when 
the government at least partially lacked care. To the extent that the 
action sounds in strict liability. the i s m e  of the relative lack of care 
between the contractor and the government 1s irreierant.2s. 

2. Public Policy. 
Public policy defenses are based not on the government'sability to 

avoid liability but on  Its duty t o  take certain actions on behalf of the 
nation. In asserting a public policy defense, a contractor alleges a 
finding of its liability would impede the government in the discharge 
of such national functions as conducting foreign policy or providing 
for the common defense 

(a) Polieirs Asserted. 

Public policy defenses may be expressed in  many forms by 
defendant-contractors. They may be phrased in  terms of the need to 
maintain the lead in weapons development, the inherent unsafetp in 
the advanced design of weapons systems. the necessity of timely 
delivery to avoid obsolescence in the field, and the e romn of the 
defense base by permitting such suits. Ultimately, whatever argu- 
ment is used, it rest8 on  the premise that research and development 
in general and the military aquisitionoflt in particular aredifferent 
from other procurement situations. 

All of these rationales for the public policy defense were advanced 
by the defendant-cantractors in MMontgomerr L '  Goodyear h r r  and 
Rubber M o n t g m e r y  involved the crash of a Navy dirigible off 
the coast of New Jersey which killed theent i recrewofNavyseruice-  
men. The plaintiffs s u t  alleged the malfunction of an electronic 

'"Fens haveier did not mention discipline. Sei tehf arcornpanjing notes 66 70 
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warning bell built by one defendant and installed by a second failed 
to u a r n  the crew of the gas escaping from the dirigible. 

The Montgomery  defendants urged that this countrS's need to 
maintain the lead ~n weapons development justified sacrifices in 
safety during the research and development of new weapons sys- 
tems Likewise, the defendants stressed that the advanced design of 
most weapons systems IS a t  the very frontier ofscience and engineer- 
ing 9 here safety considerations have not kept pace with the state of 
the ar t .  The court expressed great Sympathy for these arguments 
stating: "The Court is impressed by the sensitive questions of 
national defense raised here and the important role played by these 
advanced ueapon systems in protecting the nation. We recognize 
that in some cases. certain safety factors must be disregarded in 
order to explore new possibilities in weaponry."z66 

Defendants also argued that the amount of time for production i s  
necessarily short because of the need to deliver weapons and equip. 
ment to the field prior to obsolescence and thislackoftimese.erely 
limits safety considerations. The court, hawever. was much less 
impressed by this line of reasoning. Although acknowledging that it 
may be t rue that all possible safety problems cannot be eliminated 
because of the speed with which weapons must be completed, the 
court refused to make any decision on this basis. "The speed with 
which an airship must be completed to prevent obsolescence 1s n o  
license for defective work. Speculation over the adequacy of time 
consumed in the manufacture of this balaan.. .will accomplish 
nothing ''w 

Finally, the .Vontgomery defendants urged that allowing such 
lawsuits would work a hardship on the manufacturers and govern- 
ment personnel involved in designing, maintaining. and operating 
such Systems I m p l m t  in this argument "as the contention that 
liability of contractors would result in such harm to contractors that 
an e r m o n  of the defense base would result. In  other words, the 
companies on which the government had relied for its weapons and 
equipment would be bankrupted or a t  leastdissuadedfromentering 
into contiacts with the government. Noting first that the govern- 
ment ivaz not an ordinary consumer. the court said this did not 
disallow considerations of negligence and warranty. Thus, the court 
refused defendants motion for summaryjudgment. Whatever vital- 
ity thedefensebaseargument mighthold, it il.asnotsufficientfor the 
defendants in  Montgomery. 

W 3 1  F Supp at  460 
*"Id. 
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It must be recopnized that thepubl icpol icydefenaervasa~aided ~n 
.Lfontgoinerg at least ~n part by the artful pleading of plaintiffs' 
attorneys. The case a a s  pleaded on the basis of negligent conjtruc 
tion of the safety d e l  Ices actuall) placed on the 
a n  the basis of a negligent failure to include c 
The court emphasized this distinction in Its d 
lous mrcumstances. men are exp 
despite the total absence of safety 
here with challenges EO awesome. 

Consequently, attention must be given TO the presence or absence 
af safety features in  actions involving the public policy defense Just 
as a physician u ho provides care to an accident victim m a r  be held to 
a high duty of care despite the emergency of the situation. a govern- 
ment contractor does not necessarily aroid liability a n  public policl- 
grounds for those features it has supplied If the government has 
contracted for a system that , d u d e s  certain safety mechanisms. the 
contractor wi l l  aroid Iiahility by prowding good mechanisms rather 
than by providing a public policy defense. 

16) Reeeiit A p p l i c n f i o n a .  

Judicial belief in  a need far a public POIICY defense I" the right 
circumstances remains today. Recent decisions continue to cite the 
defense w t h  approval eren when anadvancedireaponss!stem k n o t  
the injury causing product. In  Cnsabinnea a .  Cnsabioiien.'ao for 
example, a child's hand was caught in a forty-year-old dough maker 
manufactured for t h e  Army in Korid War 11 Although ultimately 
decided on  the basis of the government design defense. Cnanbini*r.n 
emphasized the importance of deference to public policy for equip- 
ment produced in support of the military's efforts I" time of nar .  I n  
Snnnar Ford .Motor C O . . ~ ~ ~  also ultimately disposed under the 
government design defense. the court stressed Its acceptance of the 
public policy defense ~n entering judgment for the manufacturer of 
an Army jeep: "The procurement of military equipment by the 
Government i s  made pursuant to its w a r  poners and its inherent 
n g h t  and obligation to maintain an adequate defense posture In 
carrying out its responsibilities the Government must be given w d e  
latitude ~n its decision-making process."2i1 
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Tua possible conclusions may be drawn from these recent deei. 
sions. Firs t .  public policy remains viable at least to the extent Its 
connection with the national defense is emphasized. Second, public 
policy has at least some utility when used in supportofagovernment 
design defense. 

S. Assumption 01 Risk. 
Assumption of risk is an affirmative defense through uhich the 

defendant seeks to escape liability by shifting responsibility for the 
injury to the injured party The basic concept IS that it is inequitable 
to find a defendant liable if the plaintiff somehow roluntarilrplaced 
himself ~n a situation in u hich the injury was more than merely an 
unlikely possibility. Assumption of risk is a particularly powerful 
defense because it is even recognized as a defense to strict liability. 
The Restatement (Second) of Torts, in discussing strict liability, 
provides at Comment n to Section 402A: 

Contributory negligence of the plaintiff i s  not a defense 
when such negligence consists merely in  a failure to dis- 
cover the defect in the product. or  t o  guard against the 
possibility of its existence. O n  the other hand the form of 
contributors negiigencewhich consists in voluntarily and 
unreasonably proceeding ta encounter a known danger. 
and commonly passes under the name af assumption of 
risk. E a defense under this Section as in ather cases of 
strict liability. 

At first impression. assumption of risk seems to be an unlikely 
basis far defense by a government contractor involved in a product 
liability litigation with a military plaintiff. After all. service 
members discharge their duties under compulsion of military 
orders. Civilians exposed to employment dangers are  free to leave 
their narksites subject a t  mostto loss of their jobs. Militarymembere 
attempting the same remedy to avoid similar dangers expose them- 
selves to prosecution under the Uniform Code of Military Justice.261 
Consequently, any defendantant rac tor  contemplating the asser- 
tion of the assumptmn of risk defense 1s faced with the immediate 
and initial hurdle of demonstrating voluntarmess. Despite the 
obvious difficulty. a number of contractors have raised this defense. 

In  .Moxtgoniery E. Goodyeor Ttre & Rubber C O . . ~ ~ ~  the defendants 
asserted such a defense follou-ing a dirigible crash that killed the 
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Navy c r e w  Evidently, the crash occurred after a seam had broken. 
permitting gas to escape and a warning bell system had failed to 
advise the crew of the leak. In their effort to demonstrate roluntari- 
ness. the defendants emphasized that. while all Navy personnel were 
not required to fly. ailthevictims hadvolunteeredforf i ightdutyand 
they had all received additional compensation i n  the form of flight 
pay. The court easily rejected this assumption of risk defense b! 
stating the defense required two elements: an a w a r e n e ~ ~  of the 
danger and a voluntary choice to encounter the hazards of that 
danger. Awareness is vital the court emphasized because one cannot 
assume an unknoun hazard.16' Applying the laiv to the facts in 
.Mantgoniery. the court noted that awareness encompassed knowl. 
edge a t  the time of volunteering of the limited safetj features in  the 
dirigible 8s well as knowledge of the possibility of a break ~n the 
seams. Since proof of this knowledge is-as lacking. defendants' 
motion for summary judgment was denied Similar ly .~n Bertcbiir 8' .  

Brantly  Heitcopter C O ~ P . , ~ ~ ~  a pilot killed i n  the crash of his h e i m p -  
ter was held to hare  assumed the risk only if he knew of the specific 
defect in the helicopter causing the crash and then voluntarily used 
the helicopter knowing of the danger posed by that defect. 

In  O'Keefe 1. Boring C O . , ~ ~ ~  the defendant presented a much 
stronger assumption of risk defense than the defendants inMontgo- 
ntery. O'Keefe involied a bomber that crashed during a training 
mission, killing its Air Force c r e w  Rather than trying to establish 
assumption of risk on the facts that the crew volunteered for flight 
status and recei\ed flight pay. the defendants focused on theerents 
surrounding the crash. The aircraft crashed after the pilot decided to 
enter an area of severe turbulence. While the crew \vas required to 
fly a training mission. there was no requirement far them to fly into 
the particular area of Severe turbulence In addition the available 
evidence showed that the other members of the crew. had failed to 
urge their pilot not to enter the area. 

Addressing the question of the assumption of risk by the other 
members of the crew, thecourtwastedlittle timein findingthatthey 
had not assumed the risk by failing to question the decision of their 
commander. The c r e w  the court held. did nothing more than their 
duty. Even if the pilot had been negligent in entering the area of 
severe turbulence. his crew was not. 
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Furthermore. the pilot did not assume the risk by entering the 
severe weather. The court applied the law of the state of Washington 
and acknowledged that assumption af risk IS a valid defense in that 
jurisdiction. The court then quoted the Washington Supreme Court 
on the need far the encountering of the risk to be natanlyvoiuntary 
but unreasonable 

The fact that the danger 1s patent does not automatically 
free the manufacturer from liability but doen 300nly ifthe 
plaintiff voluntarily and unreasonably encounters it. 
Restatement (Second) of Torts. 4 402A. comment n, a t  356 
(1965). It could never be said 8s a matter of lau that [a 
person] whose job requires him ta expose himself to a 
danger voluntarily and unreasonabiy encounters the 
same.26- 

The pilot's duty was to f ly  hi3 plane in a manner to permit the 
training of his crew Under such circumstances it could not be said 
his decision to enter the severe turbulence was unreasonable 

It would appear then that the performance of one's duty. even if 
dangerous, i s  not unreasonable. If that i s  the csse, it logically follows 
that assumption of risk can oniyoccurunder circumstances in which 
the military member disobeys his or her orders. Indeed. any other 
principle would be objectionable for its adverse impact on military 
efficiency and discipline because it would hinder soldiers who 
obeyed their orders and held those who did not. Consequently, 
aSsumptim af risk as a defense may only be available to government 
contractcm who can show an injury caused by B disobedience of 
orders 

4. Gowrnmmt Design. 

The most unsettled area Of the law involving the ability of gorern- 
ment contractors to escape liability for third party injuries IS the 
government design defense.g6a The defense is based on the premise 
that a contractor who complies with required specifications pro- 
vided by the government ought to be insulated from liability for m y  
harm resulting from defects I" thoseapecifications. The significance 
of this defense I S  not only that it would enable government contrae- 
tors to dodgeliability, but thatitrepresentJaseriouschalienge tothe 
conceptual underpinnings of Strict liability. 
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(a)  Origins 01 the Defense 

The seed of the defense may be found i n  the Supreme Court's 
decision in Yearsleu 2 .  Ross Construction Co.ZEe In  an action based 
upon the negligent erosion of soil by a government contractor. the 
Supreme Court noted the contractor did not seem to have committed 
a ~ o n g  because the contractor mere11 had performed the n a r k  as 
directed by the government. Hoiuever. the Supreme Courtemphas- 
m d  the contractor actedivithintheauthoritygranted by thegorern- 
ment and ultimately disposed of the matter under the awereign 
immuniiy defense 

In Littlehale t'. E.I. di< Pod de  S e m a i ~ r a  & C O . . ~ . ~  the court consi- 
dered the contractor's duty to warn u ~ e r s  of military ordnance it 
produces Under such circumstances, the COWK held the manufac- 
turer has a duty to warn users only when the plans are so obwousl!. 
patently, or  glaringly dangerous that an ordinark- manufacturer 
would not follow them The facts in Lzff i rhalr  invoked the contrac- 
tor's production of blasting caps for the Arm) Department of Ord- 
nance. Thirteen >-ears after delivery. a blasting cap exploded. 
aaunding  a S a r y  seaman and a S a r y  civil servant. The injured 
Parties brought their claims in both warranty and negligence, even- 
tually alleging only  negligent failure to warn rather than negligent 
manufacture. After first holding that no  warning 1s required to be 
given to apurchase r i~e l l - a i~a reo f the inhe ren tdange r sand  that any 
duty to warn a purchaser's emploiees lies with the purchaser rather 
than the manufacturer. the court held the Army Department of 
Ordnance was j u c h a n a n a r e p u r c h a s e ~ .  Theresult was torelievethe 
contractor of any duty to warn 

rly. the Littlehair court discussed in a footnote the product 
of a manufacturer who makes his product according to 
tions supplied by another. Succinctly Stating the parame- 

ters of the government design defense, thecourt noted the possibility 
for very broad limits. 

[U'lhere a party contracts with the Government and the 
Gmernment specifies the means by which the product is to 
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be manui:ptured and other details incident to the produc- 
tion. the manidacturer's acts ~n accordance with the plans 
are at the very k i s t  not measurable by the same teste 
applicable to a manufacturer having sole discretion over 
the method of manufact.ire. and st the most are inauiated 

ibi Relalionship a ith Strict Linhcltlu. 

(1) D m i s r  of Goirmmrii t  Desipn. 

Neither Ymr.slcU nor Littichale was brought under a theory of 
Strict liability. The advent of strict liability initially appeared to 
eliminate for cause3 of action in strict liability whatever effective- 
ness the government design defense possessed for actions sounding 
~n negligence or breach of ii arranty. In  the jurisdictions recognizing 
It. strict liability attaches regardless af ivhetherornot thedefendant  
exercised care. Furthermore. the basic reasone for imposing Strict 
liability exist even when the go\ernment prepares the contract 

The Fifth Circuit recognizedthis distinctionin Ciiallo,iev~. D a y &  
Zimmrrmaii.z-4 Defendant'contractors attempted to use B govern- 
ment design defense in an action ~n strict liability for raidiers killed 
and injured by ammunition malfunction during combat operations 
against the North Vietnamese in Camb 

Numerous cases are  cited which have held that acontrac- 
tor 1s not liable for injuries caused by the defective design 
furnished him by another unless the design is so glaringly 
or obviously dangerous that the contractor should have 
been aler ted. .  .The difficulty with this argument is that 
the cited case3 uhichabsolvedefendantsu,hofollaii,defec- 
tive designs of another were not decided under a strict 
liability theory. .  I n  thiscasei t ,~asnotnecessarytoprore 
negligence. The theory alleged is strict liability A strict 
liabdity case, unlike a negligence ease. does not require 
that the defendant's act or omission be the came of the 
defect. It IS only necessary that the product be defective 
when it leaves the defendant's control. A specific example 
of this principle is found m Comment (f) to Restatement 5 
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402A which says that Strict liability applies to"wholesal- 
ers, retailers. ordisti~butors"ivho sell  defective products. 
notwithstanding the fact that thew parties ivill not nor- 
mally be the ones who cause the existence of thedefect.2-5 

121 Rrsarreetioii 0.i Goi.~rvrnen! Design. 

Despite the logic and consistency of C h a l h e r .  the issue i w s  far  
from settled. Only fire years after Chnlloner, a district cour t  judge 
announced by memorandum and order that the government design 
defense existed and would be applied in an action by American and 
Australian veterans exposed during the Vietnam War to chemical 
defoliants commonly referred to as "Agent Orange." Although he 
found that questions of fact existed and refused the defendant- 
conrractors original motion far Summary judgment, Judge George 
Prat t  held ~n hie In re "Agmt 0raagr"Pi.odiiet Lio b i l i l y  Li t ignl ionz~f  
memorandum opinion that the government design defense was 
necessary because tort liability principles properly seek to impose 
liability on the wrongdoers and the defendants claimed to have  been 
compelled to produce Agent Orange.2" Such a rationale does not 
address strict Iiabilit> and thememorandumandorder failed toeven 
ctte Clinllo?ber. \ Y h h  the judge spent m e r a l  pages expounding the 
defendant's assertions regardingthe need for the gmernment design 
defense. the plaintiffs' arguments were  summarized in  one sentence 
as merely alleging defendants should not be permitted to "hide" 
behind government specifications to avoid liability Indeed. the 
most remarkable feature about the decision 1s Its failure toeven note 
the most fundamental  sue involved: Whether It is even possible to 
r a m  t h e  government design defense ~n a strict Iiab,lity action. 

ng Strict Lrobdi ty  

orandum and order issued fourteen months later he finally con- 
fronted the Issue. but only inafootnote.'inApparently. itwasonly the 
action by one group of plaintiffs whosubmitted sseparate  memoran- 

h e q i e i r i o n o f  r h e f h e r t h e p o i e r n -  

Lion 534 F S V P P  1046 1E D N B 
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dum arguing that the defense cannot exist in strict liability that 
prompted the Judge to even address this threshold IS SUB.^^^ 

While acknowledging that the considerations behind Strict liabil- 
ity are different than those for negligence. the Judge simply stated 
the policies requiring the government design defense overrode the 
considerations behind Strict liability. These policies are  intended to 
permit the government to wage war and to do it with the support af 
military contractors. Furthermore, Judge Prattnoted that consider- 
ations of cost, time, and risk are uniquely quemons for the military 
and should be exempt from review by c i w l i m  caurts.16Z 

(h) Deficienews in the Policies. ~ . . ~ ~ 

The problem with this summarl'  rejection of Strict liability is that 
the cited policies rest on fallacious premises. Judge Prat t  raised to 
preeminence the need to permit the government to wage war with 
the support of the suppliers of i ts  weapons, yet the defendants I" 
Agent Orange alleged that they had been compelled to manufacture 
the chemical through the government's use of the mandatory prow- 
m n s  of the Defense Production Act283 and various economic and 
informal pressures.28' The flaw thus lies in theinconsistency between 
the facts as alleged by defendants and the purpose for the policies 
overriding strict iiability. If indeed the defendants were compelled 
in the manner alleged. there is no need for concern over whether the 
government can obtain the support of suppliers of its weapons. All 
that will be necessary in the future will be for the government to 
apply similar compulsion. Such compulsion may be applied and the 
weapons thus obtained regardless of whether or not injured soldiers 
have a remedy in strict liability. 

Likewise. it is not apparent that the military will be precluded 
from waging war in a manner it deems advisable without a gavern- 
ment design defense available to contractors. It simply does not 
follow that providing a tort remedy against contractors will result in 
samething approaching injunctiYe action against the government. 
There are many reasons far this. 

Firs t ,  thegovernment has whatever power ofcompulsion tonhich 
the Agent Orange contractors succumbed. Second. there IS no imme- 
diacy in tort remedies. Just as the Vietnam War was concluded 

'"Id BL 1054 n 1 
Zn*id. 
',a50 C S.C App 5s 2061-2013 (1916) 
11.506 F Supp at 196 
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before the first Agent Orange action isas brought. lt IS likelyfuture 
iiars wil l  befought lang before thereieanyresoiut ionoftor tmat ters  
arising from the equipment and weapons used in  such a a a r .  Third 

for its troops that i n  large part is 
t of leadership taught in miiitary 

academies and schools is loyalty to one's subordinates Similarly the 
January 1983 public statement br the Air Force Chief of Staff that. 
had he been asked by the President. he would h a l e  traded some 
a e a p o n j  programs for an October pay increase indicates the mil- 
itary's awareness of matters other than hardware z t 5  In  short i t  was 
presumptuous for Judge Pratr to speak for the military and conclude 
that 1 t n r t  remedy for Its t raopi  igninct contl'acrol's was underired 
Fourth. the debilitating effect of iuch alegal p r ~ n c i p l e a n  moraiecan 
only  limit. ra ther  than enhance. military options. Persons rimer 

exposed to a military eniironment might deprecate the importance 
of morale b u t  it IS unlikeir that anyone who has served wi l l ,  A 
knowledge that the courts provide greater protection for the draf t  
resister spray painting the Pentagon should h13 paint can explode 
than for the airman zpra)ing gene-aitering defoliant under enemy 
fire should not be expected to build esprit de corps 

According to Judge Pratt 's footnote. considerations of COSI .  pra- 
duction time, and risks belong to the military and not the courts.2*8 
Outside the footnote. he indicates that courts should not require 

task better than if i t  were done in-house I t  then appears illogical to 
presume that the gmernment  knows better or  even that It IS i n  the 
better position to find defects There IS no good reason for not requir- 
ing or at least encouraging the contractor's Suggestions Indeed, the 
military's ~ a l u e  engineering program3 seek to do just that 238 

Furthermore,  even if the policy reasons were bath correct and 
sufficiently important to override strict liability. they are ~nappl ica-  
ble to the victims of Agent Orange. "Courts should n o t  requtre supp-  
l iers  of a ,dso?ier  to question the military's needsorepecificationsfar 
8veapoiih during wartime". Judge Prat t  propounds.289 Even in hi3 

?%531 F S u p p  81 1054 iernphaiir added) 
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footnote. he speaks of "the policies which require a government 
contract defense. particularly in the context of manufacturing 
pond" and "[tlhe purpose of a government contract defense IS to 
permit the government to wage w a r .  . .wi th  the support of suppliers 

ndeed. ~n his 1980order. JudgePrat ts ta ted 
here, as here. manufacturers claim to have 

been compelled by federal iaw to produce %'enpans without ability to 
negotiate.. . ?O1 The problem, of course. is that Agent Orange was 
neither a weapon nor ordnance. Agent Orange w.s simply a defol- 
iant used to defdiate jungles. Unhke napalm. it was not directed 
against enemy soldiers. This distinction also seems to have escaped 
Judge Prat t .  but acknowledgement of it would preserrestrictiiabil- 
ny far the Agent Orange veterans even under the policies he 
advanced. That this is an important distinction rather than one 
without difference IS realized by considering the manner in uhich 
soldiers handle their equipment as  opposed to their weapons. 

I n  short, i f therearegood policyreasonsfarpermittingthegovern. 
ment design defense to override Strict liability, they hare not been 
enunciated i n  Agent Oraitgr. Indeed. by consigning this most essen- 
tial iswe to a footnote, it has hardly been considered, 

i c )  Eipansion of the Policies. 

At least two federal circuits have since agreed that the g o ~ e r n -  
ment design defense is applicable to claims based an strict iiabilits 
I n  Braicn I , .  Caterpillar Tractor C O . . ~ ~ ~  an injured Army reserviet 
argued that the defense isinconsistentwith strict iiability.Applying 
Pennsylvania l a w  the Third Circuit cited a 1970 Pennsyivaniacase 
which limited a contract apecificationdefenae in claimsarising from 
ultra-hazardous activities as a reaffirmation of the existence of the 
government design defense. The Third Circuit noted that, while the 
Pennsylvania courts had not specifically addressed the issue, a 
number of other courts such as that inA3pntOrangehaddetermined 
that the defense applies to strict liability. Finally. the Broa,n court 
noted that there were many pieces of proposed product liability 
legislation. most of which incorporated the defense. The court 
merely cited the proposed Uniform Product Liability Law, however. 
and ignored the lack of effectivity of proposed but unpassed leg&- 
t i re  proposals 

is I d  
'9'606 F Supp m 794 
" W 6  F 2d 216 13d Cir 19821 
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decision did rndicate that application of 
might be too broad. IVhile agreeing that 

under the facts in  the case. the goxernment deslgn defense also 
applied t o  a breachofI.arrantyclaim. thecaurt held thatsuchwould 
not have been the case i f  the goods furnished torhe goiernmentaere  
themsel\es defective. The court said that a contractor ''IS not so 
shielded when he has performed negllgentl! or ~n a nillfuil! tortlous 
manner.">53 In other words. the breach of a pertinent warranty by a 
defendant.contraetar could defeat the defense 

Showing much less concern for both military plaintiffs and the 
principle of strict iiability the Ninth Circuit in MeKay L'. Rorkwell 
Inlernotionnl C ~ r p . ~ ~ ~  expanded the government design defense 
beyond that pronounced by Judge Prat t .  Building on  Fcrea and 
St tnedZg6 the court developed a defense a p p l m b l e  to strict Ilablhty 
that would be almost factually insurmountable. S i n c e F m s s a i d t h a t  
the government was nor liable to its injured service members and 
since Steneel said that the government was not liable t o  lndemnlfy 
contractors for damages they had paid, the court also found contrac- 
tars not liable since they would pass the costs of damages t o  the 
government The court further noted that Its desire not to ~ n r o l r e  
itself in military matters, the exigencies af national defense that 
require technolag). to its limits, and the incentives of such a defense 
for contractors to work closely with military authorities all sup. 
ported the need for such a defense.296 

Whatever hope there still might be for stemming the rush to 
destroy theavailabilit)-ofstrictliabilityfor militarymembersia best 

, I('iii1taker Corp.29' In  an action ~n Strict 
liability for the death of a soldier killed at the Army's Pohakuloa 
Training Range in Hawaii when an atomic simulator unexpectedli 
exploded. Judge Samuel P. King cited Challoiirr approvingly ivhlle 
distinguishing Agent Orange on its particuiar facts. Apply~ng 
Hawaiian law,  Judge King agreed with plaintiff's contention that 
strict liability under Hawaiian l a w  had survived the onslaught 
against Strict liability. Granting plaintiff's motion to limit argu- 

'slSir text  accompanying note, 1-116 w p , < z  
*"Str 01% Hargrore, International Harienler Co l a  82.2015 14th Cir  , hlai 24 

19831 i n  u hieh the defendanr-contractor attempted to convince the Fourth Circuit  
fha t rhe re  m e  nnexeeptmni f o r h e ~ a ~ e r n m e n t d e r i g n d e f e n s e ~ f  inhermtl i  dangerous 
products 8re i r i a l i e d  Firding an Arm5 loadingiehicle not  to  be Iihe-eit:s danger 
UUS. xhe Fourth C i e u i t  refused to  consider the a r g v m e n t  

''-6Sl F Supp l l U l D  Hawaii  19821 
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ment, Judge  King ordered thedefendant not toargueto thejury that 
it could not be liable because it had followed government 
specifications. 

The appearance of Jenkins is a breath of fresh air  which may 
hinder somewhat the attempt to smother strict liability for Service 
members, but it is unfortunate to have arisen within the Ninth 
Circuit. Whether the decision w 1 1  be appealed to that circuit, based 
on its recent holding in Rockwell, remains to be seen. Evidently. the 
best hope far other military plaintiffs would be far the plaintiffs in 
Jenkins to lose at the jury level and preserve the precedent. 

IC) LTliresohed Issues in Government Design. 

E \ e n  if i t  is admitted thatthedefenseofgavernment designexists, 
many questions remain about the extent of thedefenseasevpounded 
by Judge Prat t  and as interpreted by later courts. In  the words of 
Judge  Prat t .  a defendant-contractor is entitled to dismissal of all 
claims against it if  the defendant-contractor proves: 

1. That the government established the specifications for 
Agent Orange: 

2. That the Agent Orange manufactured by the defendant 
met the government's specification in 811 material 
respects; and 

3. That the government knew as much or more than the 
defendant about the hazards to people that accompanied 
use of Agent Orange.298 

Under the Rockwell analysis, the government design defense app- 
lies when the go5ernment IS immune under Fwerss, the government 
established or approved reasonably precise specifications the 
government established or approved reasonably precise specifica- 
tions. the equipment conformed to those specifications, and the con. 
tractor warned the government abaut patent errors in the 
governments specifications or  about dangers in theuseof the  equip- 
ment known to the contractor but not to the government.Z8B 

12)  Degree of Compulsion. 
O n e  issueleft unresolved by Agent Oraxgr is thedegreeofcompul- 

m n  necessary to apply the government design defense. Stated 
another way, the question may be framed as attempting to determine 

933534 F Supp. at 1055 
~ w o l  F 2d 81 419-50 
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the degree of freedom of negotiation and performance sufficient to 
eliminate the defense The Agent Ora~igr defendants initially based 
their defense a n  the alleged compulsory nature of the government's 
contracts."nn Pouncing on this argument. plaintiff! urged the court 
that any role by defendants in the preparation of the specifications 
must  result in the inapplicabilityof thedefense. Rejectingplalntlffs' 
argument. Judge  Prat t  noted that while evidence that defendants 
played some role in the development of the specifications would 
affect the establishment of the relative degreeof knowledge between 
the goiernment and the defendants. it would not preclude the 
defense."11 

The Third Circuit agreed in Broun that compulsion v a s  not a 
prerequisite to assertion of the government design defenseunder the 
applicable Pennsylvania law. Yonetheless, its reluctance to make 
this holding IS demonstrated by its wish for better law to appl! 

If we were ~ i i t i n g  on  a clean slate or were ourselves 
fashioning the law of Pennsylvania. we might well be 
persuaded that a contractor must prore some degree of 
compulsion i n  order to successfully raise the government 
contract defense We are, however. constrained b) eaist- 
ing Pennsylvania l a 1 ~ . ~ O ~  

The United Stater District Court for the Iiorthern District of 
California, a n  the other hand. found the degree of ~ o r n p ~ l ~ i o n  to have 
been a very significant factor in Its decision In  re Rrla trd  Asbertas 
Cnaes.303 Defendant-contractors had provided asbestos to the N a y  
and were sued for the harm caused to third parties by asbestos The 
defendants moved for summaryjudgment based on thegovernment 
design defense. but  the court denied the motion The court emphas- 
ized thatithadbadedltrdenialInpartontheappearanceoffactsthat 
the government strictures placed on  defendants wr ied  during the 
performance of their contracts.SU. Consequently. trial on the issue of 
the exact degree of those Strictures USE necessarv.3c5 

' 0606 F Sup? at 762 
*''lSi F Supp at l 0 X  
6YF F 2a at  261 

'543 F Supp 1111 lX D Cal 19821 
I I d  ,. ", .."_ 
'" S i r n l ~ o  Johnson, United Stale2 So 81-10601D Ksn Juli  18 1983) i i i c h h e l d  

fqaf  there >\ab r.0 resron to  apply the paiernment derigr defense abrert a i h o i i n p  
that me eantracfar l a d  oeen compelled to  proride b particular pmduct 
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/z /  Tupc of Sprcifientioiia. 

Consideration also must be made of the type of specifications. 
Inquiry 1s necessary into uhe ther  they are  performance speciflea- 
tions under which the contractor IS merely provided performance 
requirements that the product must meet but isotherwise left free to 
design the product. If it 1s the contractor's responsibility to meet 
particular performance standards. but the contractor 1 3  free to 
choose the method by uhiehthasejtandardsir.ill be met. thecontrac. 
tor should be held accountable if its method proves harmful to third 

s. for Instance. the material issues of fact with 
regard to the contractor's responsibility for the design of the device 
injuring a soldier compelled thecourttodeny thecontractor'smation 
for Summary judgment. 

The importance of such a distinction w . 3  recognized by Judge 
Prat t  ~n Agent Ornitge While rejecting any requirement that 
contractar-defendant6 must prove that they had neither direct nor 
indirect responsibility far  formulating the specifications. Judge 
Prat t  found i t  an important factor in determining the breadth of the 
government design defense: "If it should appear that the contract set 
forth merely &"performance specification", as opposed to aspecified 
product, then the government contract defense would be f a r  more 
restricted than as described.. 

The Thirdcircui t  in Brouii i ~ o u l d g o e v e n f u r t h e r r v i t h  thedistinc- 
tion, possibiy extending it to all negotiated contracts. Pointing out 
the la rgenumber  ofgovernmentcontraersthat arenegotiatedrather 
than formally advertised. the Third Circuit concluded thesenere not 
contracts entered inlo on a"takeitorleaveitbasis."In additian,even 
though the government undoubtedlyenjoyed the greater bargaining 
poaer.  there was certainlyopportunityfor input by thecontractor 3O- 

Asareaul t ,  acontractor has theabiiitytoinfluencespeeificationsin a 
large number of contracting situations. At dome point, then. the 
contractor's influence should be sufficient to hold it responsible for 
the harm caused by those specif,carms. 

13) C o m p l ~ a n e r  i , i t h  S p e c i f m i t o n s .  

The issue of whether the contractor's product met the government 
specifications in all material respects seemi straightforward 
enough. but questions can arise over the definition of "material." 
Koutsoiibos ,. Boririy VeertolJou"focusedon thedefinitionofmaterialitr 

531 F S ~ p p  ai 1056 
696 F 2d at ? 6 i  
553 F Supp 310 I €  D Pa 1982) 
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I" the crash of a Kavy helicopter that killed its pilot atsea.Thecourt 
determined materiality not on13 by a comparison of the gorern- 
ment's specifications with the product supplied, but also considered 
which specificationathe plaintiff alleged were d e f e c t i ~ e . ~ ~ ~ W h ~ i e  the 
helicopter design was alleged by the plaintiff to include defective 
safety features the court stressed that the Says chose those design 
features. Those features included the ability of the helicopter to float. 
the presence of SIX emergency e x m  interior lighting, and testing 
and inspection by the Navy prior to acceptance. Inspection by the 
Navy revealed that specifications for these design features had been 
met. Under these circumstances. the court found the defendant- 
contractor protected from liability by the government design 
defense.ll0 

On the other hand. the court in A a h ~ s t o ~  found that the defendant- 
contractors sometimes filled their X a i y  orders with the same pro- 
ducts used to f i l l  their nonmilitary orders Although such asbestos 
complied with the Na\y  specifications. it could not be said It was 
manufactured according to the Nary  specifications because It was 
made for all users. As a result of this factor, a3 well as the iarying 
degree of government compulsion. the court refused to grant B 
motion far summary judgment based on  the government design 
defense jl' 

Simiiarly, the court in Johnson , . L'nitrd State@ held the govern- 
ment design deienae inapplicable when all the contractor supplied 
the government was an adaptation of an item readily available ~n 
private commerce Under the circumstances. the court determined 
there was no policy reason for the government design defense since 
there aas  no risk that either contractors or the courts would second- 
guess the design of military items 

i i ,  K i a p o ~ i s  i' Equipment 

As indicated above. Judge Prat t  based his policy rationale on the 
need for the military to obtain the ordnance and weapons It u anted, 
but he failed to observe that Agent Orange w a s  neither3I3 Judge 
Klng m Jmk2iis. however. was aivare of this important distinction 
and based his holding in par toni t .  Notingthat theinstrumentwhich 
killed asoldieraaaaj imulatorand notaweapon, healsoemphasized 
it existed only for demonstration  purpose^ Since the defective pro- 

I d  s i313  
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duct was not a weapon Judge King sa\,- no reason to apply the 
government design defense and refused ta do so3'( 

In TFjjt z .  A.C.%S. I ~ C . . ~ ~ ~  however, thegorernmentdesigndef~ense 
!vas held applicable to asbestos, a product that was not a weapon. 
Exactly the opposite conclusion t o  Tejft was reached in another 
asbestos case, Chnpin j.. Jahns-.Manville C 0 r p . 3 ~ ~  

(5) Peacetime u. Wor. 

Likewise, the i i w e  of whether thedefense isavailable in peacetime 
as  well as war must be considered. While R o c k i d  and Broua did not 
address the iswe. the language of Agent Orange implies that Judge 
Prat t  would limit the defense to wartime situations. For example. he 

s should not require suppliers a i  ordnance t o  question 
's needs or specifications far weapons during 

Those cases which have confrantedthe issue either emphasizedthe 
wartime situation Involved in the acquisition or specifically held the 
defense only applicable in wartime situations. In Casabianea v'. 

C a s a b i a n ~ a . ~ ~ ~  the court emphasized that a"supplier to the military 
i n  time of war has a right to rely upon specifications" and refused to 
fur ther  consider whether the defense could be used in a peacetime 
a e q u ~ s i t i o n . J ~ ~  Jenkins. on the other hand, left no doubt about its 
position that war was a condition precedent to the refuge of the 
government design defense: 

The [Agent Orange] ruling relied heavily upon the ratia- 
uld not "requiresuppliersaf ordnanee 
a d s  needs or specifications for wea- 
e". . . A g e n t  Orange. therefore. should 

be limited to cases involving the manufactureof"weapons 
during wartime" . . . [The atomic ~ i m u l a t m ]  was used far 
demonstration purposes Furthermore. it was not 
designed under the urgency of wartime. Accordingb., 
Agent Orange IS inapposite to the case a t  bar.320 

~ 

r 'di5 l  F Supp. at 114. 
",Fa CEO-924M (VD K a r h  Sept 15, 19821 
"'No Si9-0272iSl  ( S  D M i s s  Nor  2 19811 
3 '531 F Supp at  10% 
8 '428 S I S  2d 400 i s u p  Cr Bronx County 19801 
81W. at 402 
'2'561 F SUPP 81 114 
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161 Rrlotiwu K i i o i r  ldsr of Hitro,.ds. 

The defendant's degree of knowledge ascompareda  Iththedegree 
of the government's knoiviedge of the potential hazards of the pro- 
duct is one of the principal elements to meet in establishing the 
gmernment  des1z.n defense. In  the words of Judge P r a t t  

later expanded this concept in  1983 by emphasizing that it \vas not a 
question of determining what the government would have done hut 
ra ther ,  iuhari tmightha\edone AceordingtoJudgePrat t .  theentire 
government design defense i s  una\aiiabie i f .  had the information 
been available to the goiernment  ; t  "might hare  affected the 

preclude the government design defense it IS relevant ~n establish- 
i n g  the relative degree of knowledge beto een the government and a 
defendant-contractor u5 

The principle in operation 1s seen by Judge Pratt', disposition in  
19d3 01 summaryjudgment  motions made by seven of the nine & F r i t  
O m  t i p  defendants.s?6 Finding that the government knew by 1965 of 
s i p i f i c a n t  though uncertain health risks associated \with Agent 
Orange.  Judge Pratt dismissed the claims a p i n s t  four defendants 
who did not have knowledge of health risks superior to the govern- 
m e m a ? -  Doiv Chemica l  hoaeier .  knew of a link betneen the dioxin 
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found in Agent Orange and health problems in the 1950s. It also 
knew of a serious chloracne outbreak in 1964 i n  circumstances 
involving high concentrations of dioxin. Although Dow took step'to 
reduce the dioxin content in its Agent Orangetoone pa r tpe rml l lm ,  
it failed to advise the government of its knonledge.3zb Had the 
government been aware of these facts. it might not hare purchased 
or used Agent Orangein themanner  Itdid.Aaaresult.Doa'Emotion 
far summary  Judgment was denied.828 

Likewise, the summary Judgment motions of T H. Agriculture & 
Nurrition and Uniroyal were denied. The motion of T H Agriculture 
wai denied because it had disclosed n t  the time of its original can- 
tract that it had factored into the price the Costs of treating its 
workers for chloracne. Umroyal failed to obtain summary judgment 
because of a question of fact about whether It received a 1965 Dow 
report on the dangers of dioxin before it entered Its contract in 
1966 

While the dispositions of the summary judgment motions help 
explain the parameters ofthe knowledge principle, several questions 
remain unanswered. X h a t  affect. for example. does the contractor's 
reasonable but mistaken belief that the government knows of the 
risks have on the principle? What effect does the government's negli- 
gent failure to obtain the information from another source hare on 
the principle. Finally. although Judge Pratt's 1982 decision rejects 
the contention that x h a t  the defendant should have known, as well as 
the state of the ar t .  are the rejection is made without 
discussion. Is it not possible then that another court w11 find what a 
defendant should have known or the state af the a r t  does affect the 
principle? Evidently. the a n m e m  to these and other questions muit  
await future litigation. 

17) Duty t o  Warw of Knmw Hazards. 
Acorollary to therelatne knoaledge betiieen thegovernmentand 

contractor is thedut?ofthecontractor tonarnthegorernmentofthe 
hazards: 

A supplier should not be insulated from liability for dam- 
ages that would ne\er hare occurred if  the military had 
been apprised of hazards known to the supplier A supp- 
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her. therefore. has a duty to inform the military of known 
risks attendant to a particular ueapon that itsupplies. so 
as to proiide the military with a t  least an opportunity 
fairly to balance the weapon's risks and benefits 332 

The consequence of such a failure to warn IS severe: 

I t  is only if defendantsconcealed or failed todisclase tothe 
gorernmenr information about hazards of which the 
government was ignorant that defendants fail togain the 
protection of the government contract defense ~n the con- 
text of these actions.3JJ 

Phrased another way, if the defendant-contractor did not but could 
hare  raised the government's knowledge to Its own level. the 
defendant-contractor does not deserve the defense.334 

Nonetheless, the duty to warn must be distinguished from any 
duty to Investigate. Even i f  further testing easily would h a w  
revealed the harmful defect, the duty to warn does not impose upon 
the contractor any duty of testing not included in thespecifications or 
contract.33s 

IV. INSURANCE 
A. PROBLEMS 

Contractors obtain third party liability insurance to protect their 
final intereatsfrom adverse judgments and to meet the requirements 
of their contracts. Contractual requirements to obtain insurance are 
of t u 0  types: those which mandate a minimum amount without 
qualification336 and those which mandate a specific amount to qual- 
ify for ~ndemnificatian. '~. Unfortunately. both voluntarily-desired 
and contractually-requ~red insurance are sometimes unavailable or  
available miy  through the payment of exceedingly high premiums. 

I ,  T o  n i m  u ,-a b 

Third party liability insurancedesired byor requiredafacantrac- 
tor may beunavailable in totalor inpart .  Suchinsuranceisunai.aila- 

tu. 

Slid a t  1055 
'"id at 1067 
,'.Set n lbo  Johnson > United Starer No 81-1060 ID Kan July 16 19131. nh ,ch  

f a u n d a d u r r r o p a r n r h e v i D i  r a fhe r fhanrheeore rnmenr  b y p l a c i n e s ~ i a r n ~ n g l a b e l  
on the product uhen  fne garernments speeif lcnr ioni  da not forhid it. rhe potent ia l  
h a r m  II deadl i  the danger ai not obalour. and the expense of ~ a r n i n p  IS i l i ~ h t  

* G31 F Supp at 1055 
3,*Ste e ? .  D.AR81 IO-103ial. 10-301 
' i S i u  text  acconga,i j irg .ioter 396 689 ,i,Oo 
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ble in par t  n h e n  insurers impose monetary limits increase 
deduetibles. or restrict coverage I ”  certain areas. When all insurers 
impose similar limitations. the contractor IS uninsurable. 

The Federal Interagency Task Force an Product Liability con- 
cluded that there WZE no general problem on noninsurability in the 
field of product liability.33e The Task Force did find specific prob- 
lems of noninsurability in total for companies in some high risk 
product lines. These specific problems of noninsurability in total 
were caused by the failure of the companies to make a thorough 
search of all sources of inaurance. b) companies \ n t h  prior judg- 
ments against them for product liability, and by premiums so great 
as to render insurance effecrively 

A much more widespread problem i3 partial noninsurabilit3- 
based on limits, deducribles. and restrictions.340 Despite the general 
inflationary spiral, monetary limits have not risen LO keep pace.3:- 
Conversely. the costs of defending suits are more frequently being 
included within the monetary limits.a4Z Deductibles, likewise, are 
remaining fair l r  constant in amount. but are being applied much 
more frequently to p0licies.34~ Coverage restrictions are mcreasing. 
hoiwrer .  and excluding many new products.344 

Of greater concern to contractors has been the ever-increasing size 
af j u r y  verdicts for injuries. As the monetary limits of insurance 
policies remains constant and begin to include costs of defending 
lawsuits, the rise ~n j u r y  verdicts results in greater total or partial 
noninsurabihty. 

2. E~eessii,a Cost?. 

While monetary IImitS in third party product liability insurance 
have remained stable, the same cannot be said faor premiums. The 
dramatic grouth  of insurance rates is the most distinguishing 
change ~n the insurance ,ndustry. From this, it may be concluded 
there 1s no effective control over 
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The premium eaploaian can besr be understood by a few recent 
examples The annual  insurance premium for one Space Shuttle 
contractor rose f rom $230.000 10 S2.900.000 In one year. a more than 
ten-fold ~ n c r e a s e . ~ ~ '  Another contractor mas charged a premium of 
$1,000,000 to corer potential liabilities arising from asingle  launch 
of the Space Shurtle.3'- Even the Department of Defense has 
acknowledged that some of its contractors involved in high risk 
research cannot obtain insurance a t  any reasonable p n c e i 4 *  

A number of serious difficulties hare  been created b) the m e  in  
premiums. In particular. the following findings have been made by 
the Model  Uniform Product Liability Act:"" 

( A )  Sharply rising product liabili 
have ereared serious problems ~n 

e3 of consumer and industrial products, 
or innoration and for thedevelopment of 
orentially beneficial producri, ( 3 )  an 

increase in the number of product sel lers at temptingtodo 
business ni thour  product liability insurance coverage. 
thus jeopardizing both their continued existence and the 
availability of cornpensarion to injured persons. . . 
(B)  One cause of these problems is that  product liability 
l a w  1s f raught  with uncertaintyand sometimesreflectian 
imbalanced consideration of the interests it affects The 
rules \ a ry  from jurisdiction to jurisdiction and are subject 
t o  rapid and substanrial change These facts militate 
against predictability of litigation outcome.?;' 

I n  addition. to the extent that  the government reimburses premi- 
ums.  significant inflation ~n government conrracrsi3realized Tothe 
extent that the government does not reimburse premiums. cantrac- 
tors are deterred from entering or  remaining ~n the competition for 
contracts. and the nation's research and development base iseroded 

B. SOL LTTIO.I'S 
1. Selj-l"8v,n,ico. 

One very basic solution to the problems associated with insurance 
E simply for  the contractar to assume risk and establish a eelf- 
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~nsurmce  program. Self-insurance means the assumption or reten- 
tion of loss, whether voluntary or  involuntary. by the contractor 
Self-insurance includes the deductible portion of purchased 
inS"ra"ce.351 

It is Department of Defense polici that the government ~ 1 1  act as 
a self-insurer against its own l n s s e ~ . ~ ~ ~  Likewise. the contractor is 
permitted to act as a self-insurer. subject to certain limitations 
Self-tmurance for  catastrophic risks, for example. iw11 not be recog- 
nlzed 3 s  Self-insurance to urotect a contractor against the costs of 
correcting Its own defects in materials or workmanehip 1s not per- 
mitted 315 Self-insurance may be recognized ai a but prior 

necessary a h e n  it 1s likely that a t  least half of the costs of the 
self-insurance \ \ i l l  be allocable to negotiated contracts and the esti- 
mated cos ts  are at least S200 OO0.3'' 

Self-insurance plays an important role in the government acquisi- 
tion process in a number of areas. Under one statute."s for example, 
the decision to indemnifi contractors requires consideration of the 
adequacy of a number of factors including self-insurance Like- 
wise. under  the S~~~ineF l~Ac t . ' ~ ' t hemanufae tu re r shad toprov idea  
total of ten million dollars in self-lnsurance.~6~ 

Self-insurance has the obvious benefit of avoiding the problems of 
noninsurability and excessive costs. The detriment. of course. is that 
the contractor BIPOSLS itself to potentially enormous liability. 

applOYal of a contract,ng officer for a self-insurance program IS 

Insofar as the government covers the costs of premiums. the prob- 
lem of excessive costs of insurance Is not a concern for the contrac- 
tor.d62 One logical solution for  a contractor facing such an inwrance 
problem, therefore. is to seek a cost reimbursement contract from 
the government 
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As a general rule, costs of insurance are allowable under a cost 
reimbursement contract.361 Such reimbursement is limlted to costs 
for insurance which is either required or approred by the contract- 
mg officer and which ~smain ta inedpursuan t to thecon t rac t  3fi~Ccosts 
are  not ailonable unless the type and extent of coverage are ~n 
accordance with sound business practice and the premiums are  
reasonable.l6i Approval for reimbursement. however. IS different 
from approval of the contractor's insurance program.286 

Federal Ian specifically prohobits the Department of Defense 
from paying certain insurance costs: 

Sone of the funds appropriated to the Department of 
Defense IS available for obligation to reimburse a contrac~ 
tor for the cost of commercial insurance that protects 
against the costs of the contractor for correction of the 
conrractor's o a n  defects in materials or  workmanship.qe 

Thls leglelatian w s  prompted by a threatened ~100.@@@.@00 lnsu- 
rance claim from General Dynamics. The original leeislation did 
permit reimbursement far insurance of defects in rrorkmanship or  
materials ifsuch insurance ~ ~ a s n o r m a l l r m a i n t a i n e d  by thecontrac- 
tor ~n connection with the general conduct of its buslness.$6- Later 
legislation remmed the exception for insurance normally main- 
tained.365 The legislation has been implemented by the Department 
of Defense 3- Despite the continuing applicabilit? of the legislation 
and its Department of Defense implementation. Congress has again 

included the specific prohibition in the most appropriation act far 
the Department of Defense 

Costs of self-insurance also are a l l o ~ a b l e . ~ ~ '  C o m p u t a t m  I S  by the 
projected average loss method a hich permits recovery of aterage 
rather  than actual losses.s.gErenadebitfromacontractor'sreserves 
for self-Insurance may be allowable if  It represents an a ~ e r a g e  pro- 
jected I U S S . ~ . ~  

14 J u n e 5  1961 
1566 Dee 29 1961 

1861. Dec 21 1922 
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One particularly intereiting example of the ailowability of the 
casts of ~nsurance inlolved the Swine Flu The program par- 
ticipants maintained $ l0 .00~ ,000  in self-insurance and paid premi- 
ums of $8,650.000 for an addiuonai $220,000,000 in insurance Both 
the self-insurance and the i n s u l i n c e  premiums were considered 
costs af production of the Swine Flu vaccine. so the government 
funded the entire 818.650.000 1 ~ 6  

3. Prodrid Ltabi l i ty  Risk  Retriition Act o j  I S S I .  

The most promising opportunity for insurance relief of govern- 
ment contractors IS the Product Liability Risk Retention Act af 
1981.3.' The Act permitsa much greater involvement by government 
contractors in the financing of their liability for product faiiures 
The purpose of the Act. aa indicated by its legislative history, could 
hardly be different if the contractors had been asked to prepare it 
themselves: 

[The Act] is designed toaddressaneaftheprincipalcauaej 
of the product liability problem: questionable insurer 
ratemaking and reserving practices. The Act wiii reduce 
the problem of the rising cost of product liability m u -  
ranee by permitting product manufacturers ta purchase 
inmrance on a group basis a t  more fararable rates or to 
self-insure through insurance cooperati\es calied "risk 
retention groups".~" 

The principal feature of the Product Liability Risk Retention Act 
E that i t  creates a single, national. simplified insurance law for the 
risks that manygorernmentcontractars now face. The Act preempts 
state insurance laws to the extent that they apply to product and 
completed operations liability insurance 370 

The Act provides for the creation of purchasing groups and risk 
retention groups. The risk retention group need only qualify in one 
state or the District of Columbia. Bermuda, or the Cayman Islands. 
Once established, It wii i  be free toformeaptiveinsurancecompanies 
m all of the jurisdictions with only a negligible amount of state 
c0ntroi.33~ Such risk retention groups are expected to provide m u -  
ranee at lower premiums and with fewer coverage restrictions. 
lower deductibles, and higher monetarg iimits. 
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The purchasing group. on  the other hand, w l i  authorize group 
purchase of liability ~ n s u m n c e  w t h  anticipated ~ a r i n g ;  351 The pur- 
chasing group will deal ivith recognizedcommercial insurancecorn- 
panies. but  will avoid state laii-slimitineorregulating the formation 
of group insurance plans. Smaller contractors are more Ilkel? to 
favor group purchasing plans while largercontractorj  probably 1% 111 
prefer to form their oa-n insurance carnpaniej 

5 ,  Ofhrr. Re 

least three other alternatives 
In  addition to the possible solutions already discussed. there are ar 

Another desice infrequently used is backdated ~nsurance Unlike 
tradLtional insurance that offers coverage for a prospectire Im.bilit!, 
backdated insurance provides coverage retroactively to administer 
and settle a claim relating to known Iiabilit, A limiting factor 
concerning backdated insurance IS the reluctanceofthe Department 
of Defense t o  recognize it as an allowable co 

Flnailr. contractors may place some rehance ID thlrd party Ilabll- 
It? clauser such as the "Insurance-Liabiiiti to Third Persons" 
clause.3e5 Despite its title. such a clause IS basically a means of 
providing indemnity rather than ~ n s u r a n c e . ~ * ~  A major complicating 
factor is the General Accounting Office's objection to the use of such 
clauses as t m l a t m s  of the various funding and appropriations 
Etat"tes.:'b 

V. I S D E M N I T Y  AND CONTRIBUTION 
A. BASIC COSCEPTS 

1. Disti,trt,ans bet 

Contribution is a common laii concept based in tort that  requires 
each tortfeaear to pay a share af the damages. Cantriburion 1s not 
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allowed unless the contributing defendant 1s liable in tort to the 
injured party.si7 Approximately half Of the American jurisdictions 
recognize the conceptofcontribution.3i"Of these, American jurisdic- 
tions. twenty hare enacted the Uniform Canrnbution Among Tort- 
feasors ACt.331 

The right t o  contribution exists absent any contractual provision 
reguir ing i t . 3 a 0 A ~ s u ~ h ,  it isfoundedupon princip1esofequity.Asan 
equitable doctrine, it I S  not available to persons committing inten- 
t,onal torts.88' 

I n  those jurisdictions recognizing contribution, each tortfeasor is 
usually required to pay an equal ahare of the damages.399 Aminority 
of the jurisdictionn. however. apportion liability on the degree of the 
comparative fault among the tartfeasors."3 

Indemnity is a common law concept which may be based on either 
tort or contract. Like contribution. indemnity may be allowed when 
all defendants are at fault.884 Unlikecontribution. indemnitymaybe 
allowed against a defendant not a t  fault, such as the employer of an 
independent  ont tractor.^^^ 

While contribution merely shifts apoition of theliabilityframone 
defendant to another. indemnification shifts the entire liability from 
one defendant to another.396 The liability may be shifted to the party 
most responsible for the harm,ss' or to the party owing the greater 
duty to the person harmed.a9s In any event, the party seeking contri- 

Prosier Tiie La* of Torts S 50 14th ed 19711 
Am. Ju r  20 Conrribuilons 55 l - l l 5  (19651. 

~AlaakaSrs t  6~0916010 to0916060~19793  Ark Star 6 5 3 1  1001lo34-1009 

Code tit 10, Si 6301-6308 (1982 Cum Supp 3 .  Fla Stat 
cum supp.~. cola R ~ ,  star 13-50~-101 to 13-:oj-106 m a a  cum. s u p p i .  

s u p p i .  Hauaii Rer Stai.55663-11ra633-1111982Suppl hld Co 
11983 Cum Svpp I,  Mass Gen Lsui e h  2318 $5 1-4 11983-81 S 
35.5-5 lSupp 1983-841 S >l Stat Ann 55 11-3-1 Io 11-3-1 I19831 
1 B . l t a l B  6(1981CumSupp.!,N D Cenr Code32-38-01to32-38-0 
Rei Code $5 2307 31 to 2307 32 11982 Supp I Ps Stat t i t  42 $ 5  8321-8327(1983-81 

sp-ld. !'.Vnifed Air Lines. I ~ c  , Wiener 335 F 2d 319 19th Cir  19641 
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bution or indemnification wi l l  orefer indemnification because of its 
greater degree af relief. For this reason. indemnification IS a much 
more important right than contribution. 

/a) Contribution. 

To the extent the United States has waived I ~ S  Sovereign ~rnmun- 
,ty,398 It 1s subject to contribution the same as any other tortieasor.'"' 
Because contribution generally rests upon joint iiability. however 
the United States usually can avoid contribution when I T  1s not 

Nonetheless. at least two exceptions permitting contractor re- 
covery of contribution may bearailableevenwhen thegovernmentis 
not liable. The first involves claims ~n admiralty and the second 
i n ~ o l v e s  the erosion of the requirement for joint liability. 

a government 
employee i w s  injured in a collision between a government dredge 
and another ship. Both vessels were operated ~n a negligent manner 
The employee received a S16,OOO settlement from the shipowner who 
then sued the United Stater far  contribution. Under admiralty lav.  
an equal division of damages is required when both \essels are 
negligent.-'a The United States. however. contended there could be 
no contribution because a provision in the Federal Employees' Com- 
pensation ActAo4 limited the government's liability to only campensa- 
tian under that Act."j Bowing to the force of precedent,"" the 
Supreme Court emphasized the pervasiveness of admiralty rules: 

In  the present case there was no contractual relationship 
b e t w e n  the United States and the petitioner governing 
their correlative rights and duties. There IS involved here. 
instead. a rule of admiralty law which. for more than 100 
yeam, has governed with at least equal clarity the correla- 

I n  Weueyerhaeuwr Steornship Co. I .  1-nited 

5eC 2 
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tive rights and duties of two shipowners whose vessels 
hare  been involved in a collision in which both were a t  
f a u l t . .  . .[\V]e hold that the scope of the divided damages 
rule ~n mutual fauit collisions 1s unaffected by a statute 
enacted to limit liability of one of the shipowners to unre 
lated third parties.l0' 

A n  even broader exception. though not widely adopted. aould  
require contribution without consideration of a defendant'sability to 
avoid liability for the injury. In  other words, the focuswould be upon 
joint negligence rather than joint liability. Such a result was found in 
both Hart i. S i r n ~ n s ' ~ ~  and Tmirlers Insamnee Ca. 1 .  C n h d  
States.aog In  each case, a government employee was injured using 
contractor equipment, the employee recovered from the contractor, 
and the contractor obtained contribution from the United States 
despite the court's agreement the United States was not liable to its 
employee. The rationale in both cases was that the governing prinei- 
ple for contribution should be joint negligence natjointliability. The 
court in Tmi,eirrs Insurance succinctlb stated 11s rationale: "The 
Government o a e d  a duty to its employee and the additional fact that 
there is no liability should not preclude an action like the one before 
the court [for c o n t r i b ~ t i o n ] . " ~ ~ ~  

It would seem logical to apply the rationale of Trotelrrslnsurnnee 
to indemnification efforts based on injuries to military members. 
especiallr since the government's ability to avoid such liability to 
military members 1s not based on statute.4" Nevertheless, i n  Fry P.. 
Inter., iationai Coiitrols, I ~ C . . " ~  the Same court that decided Troielers 
Insumnee refused to extend its precedent to an attempt to obtain 
indemnification far an injury to a service member. 

(hi Tort Indem,iity. 

Just as for contribution. to theextentthe United Stateshas waived 
its sovereign immunity. It i s  subject to indemnity the same as any 
other t o r t f e a ~ o r . " ~  Whereas the United States avoids contribution by 
showing that it was not liable to the injured person, it can avoid tort 
indemnity merely by showing that it was less liable than the party 
seeking indemnification 

'"'372 L! S at  603.04 
W 2 3  F. Supp 109 (E  D Pa 1563) 
.01331 F Supp 189 IE D Pa 15ili 
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Sonetheless, the admiralty exception also may operate to require 
the United States to Indemnif! another eren when the government 
can show that it was less liable. For example. in W a / / w ? m  Bwitte,t 
G . n . 6 . K  8 .  Cn;tud Stntrs."j agovernment inspector wiasinjured ina 
fall dawn an improperly maintained ladder on a German ship. After 
the plaintiff settled his libel 1nadmiraltyfor$110,000. thedefendant 
q n u s h t  indemnification from the Enired States on  the mounds that 

Aet:li the unimpressed court stated: 

is more blameworthy t h e  fact that the latter has a per- 
sonal defense if sued b) t h e  injured person vould seem to 
be irrelevant I1r 

In  a number of instances. the government w i l l  e x p r e d y  agree t o  
ries to third parties.'la The usual 
rtion of a particular Indemnifica- 

tion clause into the contract:-" Under  such an arrangement. normal 
methods of contract interpretation arelnval\ed The  majorinterpre- 
ration questions focus on what actions of the parties preclude 
indemnification. 

The primarb interpretation quest 
extends to situations in  which the in j  
tee'soxn negligence The general r u  
nify against another's negligence unless the intention to do 90 1s 
expressed in clear and unequivocal terms.,ii Xievertheless. some 
courts ii.111 provide relief from the general rule baaed on the reapec- 
tive bargaining poner of the parties:? 
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Another interpretation question IS whether the indemnitee's will- 
ful misconduct or bad faithdefeatsitirightto~ndemnif,cation. Such 
a question usually arises 1" situations where the mdemmtee's negli- 
gence does not preclude recovers As stated inilppenl of.VfcDonald- 
Douglas Co i .~ . . ' ~~  an attempt to obtain indemnification under a 
specific c l a u ~ e  requiring indemnification for the contractor's negll- 
gence but  not its a-illful misconduct: 

[flillful misconduct has been used by courts . .  . la  des- 
cribe a greatly aggravated form of negligence.. . . While 
the court does not necessarily find that the person held 
liable intended that the victim suffer death or injury, it 
must find that the actor know or should have been deemed 
to have known f rom the fact i  in his possession, that the 
injury would probably result. and that such a riskof harm 
a a i  the product of a lack of due care under all the circum- 
stances considerably i n  excess of that which would sup- 
port a finding of negligence. Similarly. in failing to 
prevent or reduce the probability of harm the actor must 
evidence a knowing disregard for risks far  ~n excess of 
what would be reasonable under a negligence standard. 
From this knowing disregard, an element of intent IS 

imputed in the meaning of "wiilful misconduct". , , . 
We therefore find that in demarcating "willful miscon. 
duct" as an exception to the general rule of reimburse- 
ment. the ciause contemplates the kind of qualitative 
distinction described above, the distinction betaeen lack 
of due care. including aggravated forms of negligence, 
and a knowing disregard far greatly unreasonable risks. 

Likewise. in Appeal  of Fairehiid Hiller C0rp.. '~3 the use of flamma- 
ble solvents to clean aircraft parts and af improper iighting capable 
of causingfiredid notamountto\viilful miscanductor bad faith inan 
aircraft burning incident. 

Of course. it must be remembered that the interpretation of any 
express contract provision or indemnity does not always resolve the 
matter. Independent considerations of contribution and tort indem. 
nity are still necessary. In  Green Construction Co. C. Wtlliams Farm 
E n y i n e e r i n p  Carp.,4z4 a claim for contribution was permitted even 
though the relationship between the government and its contractor 
w a s  governed by contract law because the government was also 
found t o  owe a duty of care to its contractor apar t  from the contract 

83 



MILITARY LAW REVIEW [Vol. 104 

id) Impl ied  Contract Ixdenin i ly .  

Despite the lack of an express indemnity provision. the United 
States may be found subject t o  an implied contractual obligarion to 
indemnify In R y m  Sfawdar i , ig  Ca. j.. Pn,i-At/antie S teamship  
Corp , 4 2 5  a contractor breached its contractual obligation to a ship- 
owner to store cargaproperlpand safely. Anemplo!eeinjured b) the 
cargo sued the shipowner and recovered $i5.000. The shipowner. in  
turn.  sued the contractor for indemnification, notwithstanding the 
absence of an express indemnity provision. Nonetheless. the 
Supreme Court held that the contractor wasobliged to indemnify the 
shipowner and found that this obligation was based on the contract 
Likening the warranty of workmanlike seri-~ce IO a manufacturer's 
warranty of soundness af the manufactured product, the Supreme 
Court stressed that the shipowner's actions iilas not changed f rom 
one for breach of contract to one based on tort because recove~y 
depended on the standard of the contractor's performance..2i 

Attempts to extend the Ryan principle beyond the scope of admi- 
ralty have met with mixed results. A number of decisions have 
applied Rgan outside of admiralty but the the 
Fifth,lZ5 and the Second C i r ~ u i t 3 . ~ ~  hare refused to do so 

Since the liability for indemnity is based on  breach of warranty, a 
cause of action in contract rather than tort. the logical question is 
whether the indemnitee's conduct has an> relevance at ail. The 
Supreme Court in Tliyrrha~ruer S teamship  
stressed that tort discussions based on resp 
duty must not be considered. Sonetheless, t 
leave open the door for some consideration of the indemnitee's can- 
duct. "If in that regard respondent rendered a substandard perfor- 
mance which led to foreseeable liability of petiti 
entitled to indemnity obseni conduct  on Its p w t s  
reeowrg.''~32 One such consideration ma? be the I 

edge. In  B o w  I,. Brezian Constructiorb C ~ . * ~ ~ f o r  i 

350 C S 124 (19561 

rf d r n i i d  l 0 l P  B 912 
"'Liberti h l u t  Ins C a ,  4 i 2  F Zd 69 16th Cir 
iZ'Hobart > Sohio Petroleum Co 445 F Pd 435 

b, Comparne General Traniafla?t  2d 270 12d Cir  19681 

141 ( 1 0 t h  C i r  19721 
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nitee knew that certain construction plana were faulty. Following an 
injury due to such faulty plans, the defendant-contractors aaught 
indemnification from the government based on a breach of an 
implied warranty of fitness by the government. Because of the 
defendant-contractors' knowledge of the defects, however. the court 
refused to require indemnification 

3. Pleadixg  I n d e m n i f y  a n d  Cantribidion. 
f o i  Contribution and Tort  Indemnity  

As contribution and tort indemnity are  both based in tort. acon- 
tractor seeking them must plead its ease under the Federal Tort 
Claims the government's primary waiver of its sovereign 
immunity for tort. The contractor may seek indemnification in fed- 
eral district court through Impleader. crass-claim. or separate 
action. Impleader and cross-claim, however. are  only available to a 
contractor if the w i t  is pending against the contractor in a federal 
court. This is because the government's wmiver of immunity under 
the Federal Tort Claims Act is limited to actions filed in federal 
district ~ 0 u r t s . i ~ ~  

Aithough the contractor may onis seek contributionor tort indem- 
nification in a federal action, the contractor is required to piead the 
I a n  of the jurisdiction in which the wrongful or negligent act or 
omission had o ~ c u r r e d . ~ ~ ~  To the extent thar a particular jurisdiction 
does not recognize contribution or tort indemnity. the contractor is 
without such a r e m e d ~ . ' ~ '  

Actions in admiralty far contribution and torr indemnification are 
available under the Suits in Admiralty Act.4aa Contractors in admi- 
ralty will u ~ u a l l y  bring their actions under bath the Federal Tort 
Claims Act and the Suits in Admiralty Act.439 

Sometimes, the contractor may gain its right to contribution or 
tort indemnity from the typesof pleadingsofthe United States.This 
may occur when the government, not content with having avoided 
the contractor's action for contribution or tort indemnification, 
asserts an affirmative claim in the 38me case. InSikzfarou .  L' Rttten- 
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h o , ~ . ~ ~ ' ~  a Coast Guardsman injured while t o w n g  a private boat 
brought suit against the boat's owner. The owner impleaded the 
United States, but the federal district court dismissed the op.ner's 
claim far contributionand tort indemnity Since thegovernmenthad 
expended several thousands of dollars in medical care for the Coast 
Guardsman it  then intervened as a parry-plaintiff seeking these 
costs from the boat owner under the Medical Care Recover, Act 141 

Unfortunately for the gorernment the court found that the ralun-  
taryentryof  thegoiernmentintothesuitexposed ~t to l iab i l i t )  far  all 
purposes. As a result. the court in a later opinion, required the 
government to Indemnify the boat owner for almost 580.000 L 

Since express and implied contract indemnity are based in  c a n -  
t ract  ra ther  than tort, they are not brought under the Fed 
Claims ACT. Contractors seeking such contractual indemn 
therefore. must plead their cases under the Tucker Act. 
permite suits against the United States on contract eiaims 

As in cases seeking contribution or tort indemnification. therefore 
the ~ o n t r a ~ t o r  may seek indemnification through a separate action 
although 11 must be filed ~n the U.S. Claims Court. Unlike cases 
seeking contriburion or tort indemnity. the contractor reeking can-  
tractual indemnity relies on federal contract law rather than on state 
I?,\\-,"' 

Fur thermore,  a contractor seeking contractual indemnification 
has an alternate forum available Under  the Contract Disputes Act 
of 1978.1" the contractor may proceed under the disputes clause-i an 
its contract and br ing an action before a board of contract appeals 
Should the contractor be unsuccessful i n  this forum. it may appeal to 
the U.S Claims Court.":' 

B. JUDICIAL LIMITS 
Since the products from and the research under a government 

contract are most frequentli used b i  goiernment personnel. it isnot 

397 Ll E 
19691 

I 208 lnlted S!ates 
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very surprising that most injured plaintiffs are government person- 
nel Contractors have attempted with varying degrees of Success to 
obtain government indemnity or contribution for damages paid for 
such injuries Courts hare  raised significant hurdles to such recov- 
ery. although the contractor's chances for indemnity or contribution 
are  somewhat better iftheinjuredpartyisaciviiaervantratherthan 
a military member. 

1. .mi/itnqJ Personnel. 

In 1973. Air Farce Captain John Donham was force to eject when 
his F-100 aircraft failed m midair. Despite Captain Donham'scom- 
piiance with all egress procedures, his parachute unit malfuncti- 
oned, resulting in a permanently crippling Injury. The parachute 
unit had been supplied by Stencei Aero Engineering Corporation 
under a subcontract with North American Rockaell Captain Don- 
ham brought actions against Stencei, eventually Settling for 
S20i .500 

Stencel brought a cross-claim against the government seekingtort 
indemnity under the Federal Tart Claims Act,"'8 but the Eighth 
Circuit granted the government's motion to dismiss in  Steneel Aero 
Engineering Gorp. i: Cnited Appealing ta the Supreme 
Court. Stencelemphasized that i thad become aivareafadefect inthe 
parachute pack design and had recommended achange, but that the 
Air Force had insisted upon a different design change.:j" Chief 
Justice Burger, speaking for the majority. found these facts unper- 
suasive in light of Ferea'j'and held Stencel wleiy liablefar the defect 
without benefit of mdemnits-.:j2 Under the Feres Doctrine. the 
government's upper limit of liabilits for a service-connected injury 
was determined by the Veterans Benefits Am's3 

Stenee l  has generally been considered as &rule precludinggavern- 
ment indemnification of contractors. but it should be noted Stencel 
was only a subcontractor. Indeed. the Supreme Court even emphas- 
ized ~n a footnote that there was no contractual relationship between 
Stencel and the gavernment.'5& The ISSUB before the SupremeCourt 
then %as not whether a prime contractor may seek Indemnity. 
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Sonetheless. such a distinction did not concern the Fourth Circuit 
I" Heoru 8'. Be/iTer!ron,hie 'ijThijcase~snotablenotonlybecauje~t 
was a contractor rather than a subcontractor which was denied 
government indemnitr but because the extreme facts ~n it demon- 
strate a refusal to aliow indemnity in any circumstances. Hriiry 
involved the deaths of two Virginia Army National Guard members 
in the crash of a Bell U H l H  helicopter. The facts could hardlE- have 
been more fatorable to Bell. The helicopter had been damaged by 
enemy f i re  in Vietnam. virtually every reieiant par t  had been 
replaced a t  least twice since manufacture. and the Army's accident 
repart found the government more responsible than Bell for the 
crash The facts %ere  for naught. howe\er as the government 
escaped liability for indemnity Relying on Sfeizcrl .  the court stated 
"Bell Textron 1s placed in  a \cry difficult position by the expanding 
doctrines af products iiability and the relatively inflexible doctrines 
of Sovereign immunity and Eleventh Amendment lmmunit> but 
unfortunately for It. the Ian. IS clearly against 

Pursuant to the Contract Disputes Act?'' ever? government con- 
t ract  contains a disputes clause which requires the contractor's con- 
tinued performance even during a dispute. such as might concern 
whether a design change 13 necessary 158 Failure to perform IS conri- 
dered a breach. Onceacontraetordisclosesadefectbut~rdirected b) 
the government to perform ~n the original manner ,  it faces an unen- 
viable choice. If I t  performs as  directed. it may be liable for subse- 
quent third party injuries without hope for indemnification or 
contribution if it attempts to avoid liability through design change, 
It II i i i  be ~n breach of its contract and susceptible to the whole range 
a i  goxernment remedies for breach Inshort. thecontractor'soptions 
seem limited to breach or iiabiiity. 

If the contractor could not obtain indemnification under the 
extreme facts of Henru, It is hard to Imagine any situstion in which 
indemnity for an injured military member nould be available. A t  
least to the extent reliance is placed an the Federal Tort Claims Act 
as is done in actions for tort indemnity or contribution, the contrac- 
tor's lack of S U C C ~ S E  IF predicted."@ 
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Unril recently. a contractor's ability to obtain contribution or 
indemnification from the government for injuries to the K O Y W ~ -  
merit's c ~ v l l i a n  personnel was virtually as limited as if the injured 
parties were military personnel. While the limitatiom for military 
personnel was based directly on the Supreme Court's precedent in 
Frres. the limitation for civilian personnel was based on judicial 
interpretation of statute. The statute. the Federal Employees' Com- 
pensation Act (FECA),'Bo was held to bar indemnity actions against 
the United States j 6 l  The reasoning \+as thar such actions were 
barred because contractors seeking indemnity were outside the 
FECA's exclusive liability language. 

The liability of the United States . .  .under [FECA] n i t h  
respect to the injur>- or death of an employee is exclusive 
and instead of all other liability of the United States . . to  
the employee. his legal representative. spouse. depend- 
ents. next of kin. and any other person otherwise entitled 
to recover damages from the United States . .  .because of 
the I T I J U L ' ~  or d e a t h . .  . .162 

Even under such precedent. a t  least one exception for admiralty 
\$as permitted. In  We'ryrrhaireser Staamshcp Ca. j. L'iiiied States.'63 
indemnification by the United States was required for an injured 
civilian employee based on the divided damages concept of admi- 
ralty. The right in admiralty was found more important than the 
limitation under the FECA. 

The general precedentdoa was followed by the District of Columbia 
Circu i t  ~n Thomas 7 .  Lockhrrd Aircraft Corp..485 an action by the 
estate of a civilian employee killed i n  the crash of the C-EA evacuat- 
ing children shortly before the Communist victory ~n Vietnam. 
Nevertheless, the Supreme Court reversed in Lockhrrd Aircraft 
C0i.p. i.. r n t t r d  State@ and required the g ~ ~ e r n m e n t  to indemnify 
the manufacturer of the airplane Finding that the FECA provision 
was intended only to govern the rights of employees andthoseclaim- 

4-06 c s c 50 8 i o i - a i 4 9  ,19761 
j l  S i r  r g  Kudelkav A m e r i c a n  H ~ i i f P D e r r i e k C o . 5 4 1 1 2 d 6 5 l l i t h C ~ r  19761. 

Gallml t, Jefca i n < ,  541 F 2d 919 IZd C n  19751. Nerrpart 41r Park.  In( L Lhfed 
States 119 F 2d 312 (1st Cir 19691 

5 U S C 5 81161~1 119761 
4 w 7 2  U S 597 119631 
' a T h e  UBS not unanimoui Sir Wallenius Bremsn G rn b H s Unired 

States 409 F 2d 994 (4th Cir 1969) crrf denied  398 U S  968 ,1970) 
. ' W 5  F 2d 1330 I D  C C r  l 9 e l l  
-*:? L Ed 2d 911 119831 
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~ n g  on their behalf. the m8JOlltY embraced the rationale of 

rice Rehnsuiet chided the maj 
plying ~n general the ancient mar 

, Citing legislatixe histor!. he dem 
of the FECA proitsion i n q u e r t i o n ~ ~ a s t o l i m i t t h e  

orernment  would hawtopa )  onaccount ofinjuries 
to LIE employees. Nonetheless. a clear majorit! of the Court decided 
othernire  I t  is likely that a significant a tenue of relief has been 
opened for contractors liable to injured government ciiillan 
employees. 

The breadth of Lacklii,iii may be limited br t x o  factor 

maintained against the goiernment  under the Federal Tort C l a i m s  
Act ab>ent a showing of some fault It seemi logical to afford the 
g a i e r n m e n r  the same protection in actions reeking indemnit? 

Finally. a most anomalous result of Lockiirpd must not be orer- 
looked. Since the FECA enables the go\ernmentto avoid liability t o  
Its employees.469 but since Lorkherd may require the back-door liabil- 
it>- of indemnification i t  would be to the government's advantage to 
a s m t  the contractor in its defense of the claim by the government's 
own employees Indeed thegarernment  ma! wanttodemonstrate its 
own negligence 8 3  a means to defeat the claim of its employees 
against the contractor. The goiernment  iiould stand to lose nothing 
by such a demonstration of its on" negligence, since that would 
create no greater right in Its injured emploieei. The government 
could gain the ultimate protection against indemnification hoivmer. 
by a finding that  the contractor 1s not liable to the employees 
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C. STATCTORY LIMITS 
The judicial limits discussed in the previous Section usually are 

raised in situations ~n ahich  the government seeks to avoid indem- 
nity and contribution. Even more frustrating tc government con. 
tractors are those situations ~n which an agency IS wll ing  to 
indemnify but is prohibited from doing so by various Statutes 

The two most common statutory limitations on indemnity are  the 
Anti-Deficiency Act'-o and the Adequacy of Appropriations Act." 
Both statutes forbid government agencies from obligating funds in 
advance of or in  excess of current appropriations unless authorized 
by law 

Specifically. the Court of Claim~"~held in California-Paetfte L%l- 
,lies Co. L .  l'riitud States-': that the Anti.Deficiencg Act forbids 
indemnification agreements between agencies and contractors 
unless there 1s an appropriation available to pa3- any liability. San -  
etheless, both the civilian and the military agenciescantinued to use 
a standard clause. "Insurance-Liability to Third Persons"."e that 
neither limited the duration of the coverage nor the amount of the 

Finalls. in 1982, the Comptroller General 
held that such clauses violate both the Anti-Deficient) Act and the 
Adequacy of Appropriations Act.4T6 Unless otherwise authorized by 

the clause limits the government's liability to appropriations araila- 
hie s t  the time a contract IS entered into and explicitly provides that 

' 31 U S C S 666 119761 
..'I1 U S C ! 11 119i61 
4'SSre text  accampanying notes 499.608 nfrn for examples of such authorizations 
. 'KO%%, tne Coan of .Appeals for the Federal Circu i t  
.-.191 C t  C I  703 119711 
(Tederal Procurement Reg 5 1 i 201 5 11 \lay 19641 D A R  S 7-203 Federal 

. 'Assimpliar by G a r r n n i r n f  o j  Conrraefoi Lvobrhfy t o  m i d  P r i s m i .  B-2010;2 
Piocurement Reg B 1-7 104 9 (1 >la) 19641, DAR Si-402 26 

8 2 - l C P D  40fi i h l a i  8 1982) 

' 31 U S C S 666 119761 
..'I1 U S C ! 11 119i61 
w s r e  , e m  accampany,ng notes 199.608 P . h  for examples of 5" 
. 'KO%%, tne Coan of .Appeals for the Federal Circu i t  
.-.191 C t  C I  703 119711 
(Tederal Procurement Reg 5 1 i 201 5 11 \lay 19641 D A R  

. 'Assimpliar by G a r r n n i r n f  o j  Conrraefoi Lvobrhfy t o  m i d  f 
Piocurement Reg B 1-7 104 9 (1 >la) 19641, DAR Si-402 26 

8 2 - l C P D  40fi i h l a i  8 1982) 

authorizations 

7-203 Federal 

. s m i .  B-2010;2 

. 10 
'-559 Cornp Gen 705 119601 
1'Comp Ger Dec B 197563iJan 31 19811 l unpub)  
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nothing in  it ma? be construed as indicating that C o n g r e s ~  nlii 
appropriate the additional funds:"] 

The general response in the agencies to the Comptroller General's 
opinion has been t o  supplement. rather than eliminate. the indemni. 
ficatian clauses. I n  the S a v y .  for example, the following language is 
now added to the indemnification c l a u ~ e  found a t  DAR 7-203.22: 

The abllgation of the Government to reimburse the con- 
tractor for liabilities to third persons as set forth ~n para- 
graph (c) (1;) of the clause entitled "Injurance-Liabiliti. to 
Third Persons"[1966 DEC]. shall belimitedto theamount 
of appropriations legally available for payment for the loss 
a t  the time of the loss Sothing contained in this ciause 
may be construed to imply that Congress u ill appropriate 
funds sufficient to cover the difference between a>ailable 
appropriations and the Contractor's liabilities 4' 

Cit inga numberof  previausdecisiansallegedtobetathecontrary. 
the Public Contract  Laic Section of the Amencan Bar Association 
requested that the General Accounting O f f m  reconsider 
decision. The GAO agreed to do so,48? however. ~n a 1983 dee 
result was the same. The Comptroller General affirmed 
decision dismissing ail cases cited by the Public Contract 

the maximum liability had been deter- 
could be obligated or administrativel! 

ring toseveral specific statuterauthoric- 
Comptroller General emphasma  that 

such statutorsexceptionsare theproductaf C O ~ K ~ ~ S S ,  not theEiecu-  
twe Branch. Thus. indemnification clauses are permissible only 
uhenspecif ical isauthorized brstatuteorivhenliabilityIsfl\edand 
funding available or reserved jS6 

Several ather statutory prohibitions besides the Anti-Deficiency 
Act and the Adequacs of Appropriations Act also exist. The most 
common are the appropriatmns acts themsekes. which restrict fund 
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availability to limited periods of time.4e6 Since many funds are so 
limited, they would Seem to be unavailable years later when a con- 
tractor is found liable id. 

Another important prohibition i s  found m the operation of the 
Federal Tort Claims Act.'S' That Act is a waiver of Some of the 
government's immunity from s u n  but it does not waive immunity 
for punitive damages or  interest prior to judgment V" Contractor 
claims for indemnification or contribution based on the Federal Tort 
Claims Act could not encompass successfully amounts assessed for 
punitive damages prior ta judgment. 

D. STATUTORY AUTHORIZATIONS 
If indemnification clauses are permissible if there is Statutory 

authority for them."@ the pertinent authorization statutes should be 
considered next. For government contractors. there are two general 
indemnity statutes and Several covering special risk situations. 

1. 10 r.s.c. see t ian  2351. 

The f i rs t  general statute authorizing contractor indemnity issee- 
tlon 2354 of Title 10, U.S. Code. Although thelanguageoftheetatute 
provides that it is available for "research and development."'P1 the 
legislative history indicates that it LS available only for the experi- 
mental portion of research and development contracts.'*z In any 
event. it 1s not available for production contracts. 

The authority of Section 2354 originally was limited ta the military 
departments, but now the Secretary of Health and Human Services 
may approve the inclusion of indemnity clauses under this authority 
for research contracts let by the Publie Health Serv1ce.<38 Depart- 
ment of Defense clauses using this are  available to 
indemnify only for losses in the direct performance of the contract 
that are not compensated by insurance OF otherwise and that result 
from risks the contract defines as " ~ n u ~ u a l l y  hazardaus".'~s The 
government escapes liability I f  insurance was available and was 

**-ser L g  Pub L N~ w 3 7 i  96 stat 1830 119821 
.,-One pasiible argument against this llmitarion 1 3  that  the I isbi l i ls fa indemnify 

a c t ~ a l l )  arose at the time the contract U ~ S  entered See 5 g  Camp Gen 618 (1980) 
Srr text  accampsnring notes 1-116 supra 

0th Gong, 2d Sesr 119481 
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required or approved by the contracting officer."8 Likewise the 
gOrernment escapes liability I f  the risk causing the harm has not 
been inserted in to  the contract as"unusually hazardous.","This mal 
be the most significant limiting factor because of the reluctance of 
the military departments and the Department of Health and Human 
Services to characterize their contracts as"unusuallyhazardous" To 
the estent that this characterization is n o t  made. indemnity 1s not 
appropriate under ~ e c t m n  2354.4ai 

Authority to Indemnify under section 2361 has been delegated to a 
number of positions beloa secretarial level. For example. the Air 
Force has delegated this authority as low 8s to the Director and 
Deputy Director of Contracting and Manufacturing at the Ballistic 
Mijsile Office. a component within A x  Force Systems Command +" 

2. Publie La?),  XJ-844 
Public Law 86.804 the second general statute authorizing con 

tractor Indemnity, provides a much broader authority to indemnify 
than w t m  2361. The authority of Public Law 88-801 i i  neither 
restricted to the Departments of Defense and Health and Human 
Services. nor 1s it limited to research and deielopment contracts. 

enacted shortly after the Japanese attack an Pearl Harbor. That Act 
authorized the President through the Executive Branch agenciesto 
'yE]nter into contracts and into amendments or modifications of 
contractS.  .without regard to the ~ ~ O Y I S I O I I S  of law relating to the 
making. performance. amendment. or modification of contracts 
nhenever he deems such action nould facilitate the prosecution of 

lmmt  immediately after enactment, the Attorney Gen- 
he Secre taq  of War that the Act permitted the mdem- 

Public Law 86.801 finds its roots in the first N'ar Poiiers 

nification of contractors suffering losses at the hands of the enemy.i 

. .  

I 

'-0 o p  A t t i  Ger  226 l l Y l l l  
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Passed in 1958 as the successor to the first R a r  Pawere Act, 
Public Laic 86-801 provides 

The President may authorize an) department or agencyof 
the Government which exercises functions in connection 
with the national defense . . to enter into contracts or into 
amendments or modifications.. .without regard to ather 
provisions of law. .  whenerer he deems that such action 
aould  facilitate the national defense.j" 

Unlike section 2354. Public Law 86-804 does n o t  mention indemnt. 
ficatian The legidative history ieaves little doubt, hoaever. that 
indemnity authority 1s pro\ided. 

The need for Indemnity  clause^ in most cases a r m  from 
the advent of nuclear power and the use of highly volatile 
fuels in the missile program. The magnitude of the rlsks 
involved under procurement contracts in these areas have 
rendered commercial insurance either unavailable or 
limited in coverage. At the presenttime. milltar) depart- 
ments have specific authority to indemnify contractors 
who are engaged i n  hazardous research anddevelopment. 
but this authority does not extend to production contracts 
[IO U.S C.  5 23541. Nevertheless. production of which may 
include a suhstantial element of risk, gibing rise to the 
possibility of an enormous amount of claims It 1s there- 
fore. the position of the military departments that to the 
extent commercial insurance 1s unavailable, the risk of 
loss in such a case should he borne by the United States.605 

An implemented by executive orders,ju6 indemnification agree- 
ments are  permitted only in situations involving either "unusually 
hazardous" or "nuclear" risks. An additional requirement is that 
commercial insurance not he reasonably available. The risk which is 
indemnified. however,isnot limitedtothosein research anddevelop- 
ment contracts. Furthermore, the legislative history indicates the 
product need not be ' 'unu~ual ly  hazardous" or  "nuclear" as long as  
rhe risk so qualifies For Instance. the Air Force has indemnified 
under Public Law 86-804 for risks resulting from or  in connection 
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with burning propellants. using energy sources. and iaunchmg 
missiles.5oP 

The authority of Public Law 85-804 IS limited to actions that 
"would facilitate the national defense,''jGe but the executive order 
permits eleven civilian a g e n c i e ~  to exercise the authorlty.3-1 The 
secretary of each military department, as well as the heads of the 
eleven named civilian agencies. may e x e r c i ~ e  the authority 

Due to the requirement to facilitate the national defenre. the most 
frequent use af the indemnification authority under Public Law 
85-804 has been made by the military departments.6' Nevertheless. 
two civilian agencies h a t e  recently undertaken major uses of the 
authority in  Public Law 86-804 to indemnify their contractors 

As apprared by the Secretary of Transportatlo 
Aviation Authorits has been authorized to indemni 
Computer Replacement Program contractors The hardware and 
software to be obtained wll increase the automation of the air traffic 
control system. A malfunction in such a System could result in  a 
major aircraft accident with aStronomm.1 damages. Under the 
indemnification scheme, compuwr contractors will be required to 
carry insurance in  the amount of 6600 million, but losses in excess of 
that amount wi l l  be 

A possible difficulty with this indemnifieatian 13 that computer 
hardware and software da not by their nature lead to unusually 
hazardous or  nuclear risks. which are the prerequisitesfor Indemni- 
fication under the executive order.':' While there ,E legidatme h1s- 
tory indicating that It is the risk rather than the product which must 
be unusually hazardousal0 and while the executive order does focus 
on risks rather than products. this indemnification isunique because 
it bases the conceptof"unu~ually hazardous"an the potential amount 

"Sealg H C a i i n  J r  i e q u i s l t i o i  Lau Seminar Office of t h e  General C o u n i e  
Department of t h e  A n  Farce Jan 26 1983 
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of loss rather than on the increased likelihood of such a risk 
occurr,ng. 

Similarly, the Administrator of the National Aeronautics and 
Space Administration (KASA) has authorized the indemnification 
of its contractors in the Space Shuttle program.s18 Although XASA 
was authorized to indemnify under separate statutory authorityj'T 
and had indemnified the wers  of the Space Shuttle, it had been 
NASA's f i rm policy not to indemnify its contracton under Public 
Law 85-804.j'p Such policy now has been radically altered. 

The NASA indemnification is limited to losses resulting from or 
arising from the use of a contractor's products or a Contractor's 
serv~ces in NASA Space Shuttle activities. Only those contractors 
approved by the NASA Administrator and who maintain insurance 
in the amounts specifiedby the Administrator areeligible for indem- 
nification. The indemnification may even be applied prospectively to 
ta contractors under existing contracts without further considera- 
tion. The indemnification. however, is not availablefarlassescaused 
by thewillful miscanductorlackofgaodfaithon thepartofanyofthe 
contractor's directors or officers or any principal officials.6'e 

Significantly, the NASA Administrator has defined unusually 
hazardous risks solely in terms of potential liability: 

These risks are  considered unusually hazardous risks 
solelr in the sense that if, in the unlikely event, the [Space 
Shuttle] its cargo or  other elements or services used in 
NASA's space activities malfunctioned causing an acci- 
dent. the potential liabilities could be in excess of the 
insurance coverage that a NASA prime contractor would 
reasonably be expected to purchase and maintain. consid- 
ering the availability. cost and terms and conditions of 
such ~nsurance.  In no ather sense are the [Space Shuttle] 
its cargo or other elements UP services used in NASA's 
space activities unusually hazardous.620 

While It should not be difficult to demonstrate that space fhght may 
cause many more hazardous risks of the kind envisioned by Public 

I 8 9 ~ s ~  Procurement Nlotlce 83-3, Indemnification otNASA Contractors l n i o l i e d  

42 U.S.C 5 2468b (19761 
NASA Proevrernenr Reg D 10.350 Inow contrained i n  UASA Procurement 

L ~ ~ I I  SASh Pmcuremeni Notice 83-3 note 525 mpia 
1'"SAS.A Memorandum Deeman under Public La-, 85-804 J a n  19 1 9 6 3 i s p r i n l r d  

In S m e  AetliltleS 

nf 39 ESA Fed Contract5 Rep. 216-li  [Jan 24,  19831 
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Law 88-804 and the exeeutiie order than ma) computer hardware 
and sofware.  the rejection of such a basis for indemnity further 
erodes ahatever  vitality the ' ' u n u 3 ~ d I s  hazardous" standard may 

While section 2354 of Title 10, U.S Code. and Public Law 86804 
h a l e  the general applicability previously discussed. there are a 
number of statutes of interest to government contractors uh ich  
authorize indemnity in limited situations A s  might be expected. 
many of these statutes are for the benefit of research and derelop- 
ment contractors. 

A drug  manufacturer had been held Strictly liable for the sale of 
polio vaccine in Dn, i s  Li'ueth Laboratories. l , ie. j2> and Rryra t.. 

W p t k  Labornlo,  i t s .  Ine.j2'  With this adverse precedent in  mind. 
drug  manufacturers refused to provide s ~ i n e  flu vaccine to the 
government without indemnific 
Prompted b) the fear  of an epidem 
enacted the Sn ine  Flu Immunization Act of 1976,5>4 

The Swine Flu Act was not an indemnification in the traditional 
sense because the United Stater did not  agree to pay drug  manufac- 
turers  f o r  the amounts for which they were determined liable 
Rather. third party suit against the drug manufacturer v a s  ba 

this bar i w s  rebuffed i n  Wolf?  . ~ i f ~ r v ~ l l  S a t  

Recognizing the unfairness of barring all suits by injured p l a m  
tiffs. Congress provided the remedyofsuitagainst the United States 
Such remedy was exclusive and was based on the Federal Tort 
Claims Act.5?6 Liabilit, was based on  the lair of the jurisdiction 
where the act or omission occurred, but the discretionary function 
exception to the Federal Tort Claims Actsz- was removed a3 a 
defense Suit % a t  permitted against the United States by a federal 
employee ~n FVdlneu t'. L'mtrd Statesiz' despite the fact that the 
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employee had received hie vaccine at his place of employment and 
despite the excIusIwt5- provisions of the Federal Employees' Corn 
pensation Act.52e 

Most significantly. the United States received the right to recover 
from a negligent manufacturer or ather program participant for 
damages and IItigationcoststhatthegovernmentincurreddue tothe 
manufacturer's or participant's negligence. The practical effect of 
the Swine Flu Act was to protect the manufacturers and other 
participants from liability for breach of warranty and Strict liability 
but not far negligence. 

i b )  Price-Anderson Act. 

The Price-Anderson Act xa.3 passed in 1957 to protect and indem- 
nify I~censees involved in  the development of atomic energy.jaO 
Indemnification was only one part of a four-part pian to provide 
protection. Under the first par t  of the plan. licensees are  required to 
maintain SI60 million of private i n s u r ~ n c e . ~ ~ ~  The second par t  of the 
plan provided an insurance pool by requiring each licensee to pay B 
"deferred premium" of between two and five million dollars in the 
event of an accident involving any licensee.i31 The third par t  pro- 
vided a recovery ceiling of $560 million beyond which liability does 
not extend for any single nuclear incident.s33 Finally. to the extent 
that liabilitv far a s i n ~ i e  nuclear incident exceeds the reauired 
insurance and the deferred premium pool before it reaches the ceil- 
ing. the United States will indemnify the excess amount.s34 

The Price-Anderson Act limitations are significant because 
nuclear incidents can be very costly even when no deaths or injuries 
are involved. The iosses. for example. for just evacuation expenses 
and lost wages during the incident at Three Mile Island have been 
estimated at SI8 rniliion.53i 

Two important features about the Price-Anderson Act should be 
noted. Unlike sectmn 2354 and Public Law. 86-80?, the decision to 
provide indemnity coverage LS not diacretmnary. In  addition, Con- 

0 94-197 89 Stat 1111 (19751. 

55.42 U B.C 9 2 2 l O l e i  (19761 

A,idsraar. Art 11 Mich J L Reform 609 618 
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gress has indicated that it would act as"necessar) and appropriate to 
protect the public from the con~equences af a disaster" I f  the total 
iiabiiity in a nuclear incident exceeds the $560 million ~ e i l i n g . ~ ~ 6  

Under the Veterans Omnibus Health Care Act.js'the Veterans 
Administration is authorized to indemnify contractors engaged in 
research inmlving prosthetic devices far veterans The indemnifica- 
tian I S  only available for unusually hazardous risks. Research con- 
tractors are required to carry insurance and the maximum amount 
of indemnification 1s limited to funds obligated far the contract or  
available for research and development or  appropriated far 
indemnificatmn. 

id) P r i d e  Brlls 

One route many contractors. especially those providing research 
and development. ma) overlook is the possibility o f a p r i i a t e  mdem- 
nificatian bill passed by Congress This ,E the route 9 hich had been 
attempted by Stencel Aero Engineering C ~ r p a r a t i o n ~ ~ ~  foliowingthe 
Suoreme Court's denial af theirclaimfor ,ndemnitvfrom the United 
States530 Such an action is especially inviting in a fact situation as 
favorable to the contractor as was Stencel's j l c  

/ e )  Other Indrm,i?jicntioii Stotutra 

Of some interest to government contractors are anumber  of little 
known indemnification statutes 9 hich may impact on  the structure 
of future indemnification statutes Contractors rebuilding the 
Northeast rail corridor have receiied the special protection of 
indemnlfication.j6l Congress has specifically authorized the 
Sational Aeronautics and Space Administration to indemnify Space 
Shuttle users, asopposed tocontractors 5:2The SecreraryofState has 
been authorized to indemnify contractorL(S when necessary to protect 
the foreign p o l ~ c y  interests of the United States.$:' Sirniiar to the 
S w n e  Flu Immunization Act IS the Teton Dam Act. which autho- 
rizes victimsof acollapsed dam to file administratireclaims 9 ith the 

'1063 I I Y I * i  
23931197611ai implemented b? Exec Order 11223 1OFea Reg 6636 

11966ll 
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Department of the Interior It i i  unlike the Swine Flu Immuniza- 
tion Act in  that the remedy is not exciuaive and the relief 13 provided 
after rather than before the Incident. 

fj) Proposed S t o t i i f a q  Indemnification. 

The reluctance of Congress to Indemnify government contractors 
was demonstrated by its failure to pass a number of recent bills that 
had proposed indemnification of general application. In 1979. a bill 
was introduced which would have required indemnificationofsupp- 
i w s  when government employees are injured due to faulty govern- 
ment specifications.545 In 1982, "The Government Contractors' 
Product Liability Act" was introduced. This bill would have indem- 
nified suppliers of a product or Service to the gmernment  in  all cases 
except those involving the contractor's primary and active or willful 
negligence.s*6 Neither bill emerged from committee. 

E. POLICY ISSUES 
That a number of indemnification statutes have been proposed in 

the last fen yearsSi' renders it likely that more will be Introduced. 
Such proposals may be in many different forms. so consideration of 
various policy issues i s  necessary. 

1. \Thy Indemnify a t  All? 
The first, and possibly the most important, issue is whether any 

indemnification at all IS necessary or even desirable. At least four 
separate arguments for indernniti. may be advanced based on harm 
to the contractor. the government. and the injured third parties. 
First. without indemnification, It LB argued that contractors will 
suffer ruinous liability. Second, it is suggested that severe harm will 
befall the gorernment either because vital sources of research and 
development will no longer be arailableor because they will refuse to 
contract with the government because of fear of iiabiliry-induced 
bankruptcy. Third. injured third parties will have no effective 
means to recover since their judgments will have driven the 
defendant-contractors into bankruptcy Fourth, the lack of a 
requirement far the government to indemnify. coupled with the 
great  immunitl from direct suit it enjoys. i s  a disincentive for the 
goiernment to practice safety. thereby resulting in future injuries to 
third parties. 

l*'Pub L No Y4 400 YO Star 1211 119i61 
'.'H R 5361 Onfroduced b) Rep Lamar Gudeerl 
Si'H R 1501 l i n t rodwed  b i  Reo Charles Grasslei1 
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The American Bar .4aaociatmn. prompted by its Public Contract 
Lan Section, also has joined the movement. That the American Bar 
Association's House of Delegatesioted a t  the 1983 midyear meeting 
to oppose ans federal legislation goierning product iiability claims 
did not prevent it from voting a t  the same meeting in favor of 
indemnification a i  government contractors j i d  

Sometimes. individual agencies promote the effort toivardr 
indemnification because of the perception that their own interests 
w i l l  be adxanced through the indemnification of their contractors. 
Fear ing that its activities in space would be curtatled wthou t  
mdemnification because of the enormous increase in m u r a n c e  pre- 
miums !,auld deter its contractors f rom further dealing with the 
agency. the National Aeronautics and Space Administration has 
b e p n  to aliy itself with the supporters of Indemnificarmn.j'" Indeed. 
the KASA General Counsel has stated that some Air Force contrac- 
tors u ho hare  been indemnified for Air Force projects on the Space 
Shuttle have refused to perform work for S.4S.A wthou t  
indemnification j5'' 

Nonetheless. both the Departments of Defense and Justice stand in 
general opposition t o  an? jignificant legislative effort a t  indemnifi- 
cation. Defense opposes such legislation because it a d d  decrease 
the incentive that  contractors n o a  hare  to develop safe prod 
because it would erode the government's immunity from 
essentially permitting suit through its contractors.';! Likew 
tice also opposes indemnification legislation because i t i r  ould reduce 
a contractor's incentive to produce the best and safest products and 
because itirouid resuit in ad ra inan  theTreasury,~vlthoutthenormai 
restraints In  addition. Justice belieies the great  competition to 
obtain government contracts shows there LS no need for such legisla 
tion. Finalli. Justice objects tosuch legislation since I twould proi-ide 
government contractors. virtually all commerem.l corporations. spe- 
cial rights and remedies not available to othert.65' 

In  any event such positions omriaok the most serious deficiency 
irith indemnification. that It does not concern itself n Ith third par-  
ties w h o  are injured Tothe extent any indemnification scheme fails 
to protect the public rt m i l l  be subject to C T I ~ I C I ~ T I I . ~ ~ '  
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2. ll'hnf I s  the Proper  Ertent o f l n d e m n i t y '  

If the initial question of nhe ther  indemnits is necessary is an- 
swered in the affirmative, the inquiry reasonably turns to the 
appropriate breadth and depth of indemnity. 

ia) S t i o d d  It Be General LR .Vat,ire or Shodd  I1 Be Limited to 
Speczf2e Progmnzs' 

Phrased in another was. this question could ask whether the statu- 
to?>- scheme should be similar to Section 2354 of Title 10. U.S. Code, 
and Public Law 85-804 (general applicability) or similar to Swine 
Flu and Teton Dam (specific programs). Before a Senate Judiciary 
panel. American Bar Association representatives recently testified 
that a statute of general applicability, rather than one limited to 
particular agency activities. was necessary.5S6 A statute af general 
applicability does not necessarily mean a statute of generous reme- 
dies: the two statutes of general applicability certainly have not 
depleted the Treasury Congress can stili restrict excessive pay. 
ments by mandating limits on  the risks covered or the threshold and 
ceiling amounts. To the extent a Statute of general applicability 
authorizes rather than directs indemnification, It provides the Exec- 
utive Branch with the flexibility needed to respond to novel sItua- 
tions as they arise rather than to await statutar) permission. 

i b )  What Risk8 Should It Co'er' 
Even a statute of general applicability can be limited to particular 

. The American Bar  Association has ur&d Congress to adopt 
lation that  would provide indemnification for catastrophic acci- 

dents and cases in which the contractor complied with the gorern- 
ment'e d e ~ i g n . ~ j j T h e  Justice Department, however. hasdisputed the 
cantentmn that the government 1s more responstble than itscantrac- 
tom for injuries from products built according to government ~ p e c i -  
ficatmni. In rhis view, the government lacks the in-house capacityto 
deslgn and control the manufacture of sophisticated products; 
rather, it LS the contractor who is the more The 
Justice Department appears to favor a liability test based on the 
greater 

'1.32 B N A  Fed Conrracts  Rep 1009 (Dee 13 1982) 
."Id 

$6 compare fhm r n h  the .4yerf Oinngr government design test discussed in text  
36 B S A  Fed Contracts Rep 600-01 lOef 11 19821 

accarnpanylnp note3 28i-91 "'Lyra 
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There is a certain appeal I" the Justice positmn that. whatever 
risks are  emered. they shouldnot includegoiernmentdesign. Cover- 
age for catastrophic accidents is more acceptable although It stili 
suffers from placing the focus a n  protection of the contractor rather 
than on  the protection of potential third party victims. 

icl Wh'iiat Thtrshold n n d  Crsling dmounta Should AppIu? 

The threshold represents theamountbelown hich mdemnityisnot 
available. The Federal Aviation Administration uses a 5500 million 
threshold f o r  its Air  Traffic Computer Replacement 
while the National Aeronautics and Space Administration uses a 
sliding threshold at no uniformly-fixed level for all of the contractors 
in the Space Shuttle program.559 Any threshold should be based on 
the availability of insurance.560 A negotiable threshold could cause 
great disparity that would depend solely on the bargaining strength 
of each contractor. 4 fixedlimit ispreferable. provided that it can be 
readjusted far all contractors upon changes in  the availability of 
Insurance. Since the Federal Aviation Administration threshold can 
be reset for allcontractors b) theaction ofthe SecretaryofTranspor- 
tation. it appears to be a better model. 

A ceiling. on the other hand. represents the amount above which 
indemnity is not available. The Price-Anderson Act, for example. 
establishes a S560 million ceiling.sb1 Ceilings are absolutely neces- 
sary to protect the gOvernment'S financial responsibility. A catastro- 
phic accident in  a situation ivith na ceiling could he almost a3 
disastrous for the government as for the injured parties Even with a 
ceiling. Congress IS free to provide additional relief by iegislation. 
The exact amount of the ceiling. however. depends on  circumstances 
such as the availability of ~ n s u r a n c e .  Once the government deter- 
mines the maximum amount that It can expend. It should determine 
the cei l ing as the sum of that amount and the amount of insurance 
reasonably available and required to he maintained.sez 

3. Should t h e  Stnridard Be "Ciivsunlly H a r n r d o u ~ " '  

protection IS that of "unusually hazardous " 5 6 0  Indeed. the legidat 
repar t  far sectmn 2354 of Title 10, U.S Code considered indemn 

Traditionally. the most common standard for providing indemnity 
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cation necessary because research and development programs 
involved "extremely hazardous new developments."jfl'The executive 
order implementing Public Law 85-804, however. opens the stand- 
ard slightly by including "nuclear" as wel l  as''unu~ua11y hazardous" 
as a standard.j6j 

Mans efforts have been made to  avoid the restrictions posed by 
limiting indemnification to an "unusually hazardous" standard. A 
1982 Office of Federal Procurement Policy Task Force report 
recommended amending the executive order under Public Law 86- 
804 to authorize indemnity for contract w r k  that is unusually 
hazardous or  nuclear in nature or gives rise to the possibility of 
catastrophic losses s66 The National Aeronauticsand Space Adminis- 
tration has proposed changing the executive order to include "catas- 
trophic accident" or "space activity."s67 

The Federal Aviation Administration and the National Aeronau- 
tics and Space Administration have eroded thecanceptof"unusua1ly 
hazardous" ~n their recent indemnitv authorizations bv defininnit in 
terms af the large amount of potential liabilityrather than in terms 
of an increased likelihood of harm.i6P 

From a practical standpoint it makes little sense to indemnify 
only for what IS predicted will be unusually hazardous. The third 
party wants damages while the defendantant rac tor  iiants indem. 
nification and neither cares if something i s  characterized as unusu. 
ally hazardous as long as they receive damagesand indemnification. 
Consequently, further erosion of the unusually hazardous standard 
1s not only predictable but logical. 

4, What I s  the Proper Role of Insurnnce? 
The Swine Flu Actwaspassed becausethevariouscontractorsand 

other participants could not obtain I n  most other statu- 
tory indemnification situations, insurance is available in a t  least 
some amount and is usually required.b.0 One statutory indemnifica- 
tion g o e ~  so far  as to set up its own insurance program.j?' 

1962 

Department of the Air Farce. 26 Jan 1983 
-'Lsurence S Fedak Acqum!tlon Law Seminar Offlee of the General Counsel 

"'sir pp 111-12 text  accompan)mg notes 523-30 nupro 
1"Sii pp 112-13 t e x t  accampanjlng note6 531-38 Bupro 
I'oSir e 0 Veterans Omnibus Health Care Act 36 l! S.C 4101 (1976) 
"PIICP Anderson Act. 42 U.S C D 2210 (19761. 
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O n e  of the reasons for the passage of Public Law 85-804 i v a ~  the 
concern of Congressabout the unoi,a?labilituofprirare insurance for 

Nonetheless. the executive order implementing Pub. 
lic Law 86-80? merely requires the appropriate official to take in to  
account the mailability. cost, and terms of ,n%urance.6-i 

The Sational Aeronautics and Space Administration. far instance. 
believes that indemnity isappropriate because It replaces the exarbi- 
tant cost of liability Insurance,5'4 While the Department of Defense 
position is that the government must not become ageneral insuwr.  it 
agrees that there is a need for limited Indemnityivheninjuranceata  
reasonable price is not available jx5 I n  short. Indemnity appears 
appropriate when the possible damages are beyond the corerage of 
reasonably available insurance 

The amount of insurance required by a contractor will be a func-  
tion of the amount available at a reasonable COS and the amount the 
goiernment requires. Because possible liability far negligence WIII 
prompt better performance. the government should not indemn 
for negligence a t  least to the extent that insurance fornegligenc 
reasonably mailable. To protect the interests of third parties \\ha 
may be Injured. tbe gwernrnent should ensure that proceeds are 
available to pay damages by requiring the contractor to carry insu- 
rance for negligence. at least insofar as i t  1s reasonably available 

5,  Sliotild thP R e m e d y  Foerrs 0)s t i e  Third Pai.t!, Vietziir Rnthur Tiin,, 
the Coi i tmctor '  

The primarydefect of NASA's Space Shuttle indemnity plan may 
be understood by considering the result if the Space Shuttle disinte- 
grated and crashed into Seattle and Tancouver Under the Multilat- 
eral Convention on International Liability for Damage Caused by 
Space Objects.j'+ the United States has agreed to pa] the losses of all 
foreign citizens of such a crash. The Treaty does not require s ~ m i l a r  
payments by the United Stares to American cit izens. Through 
reliance on  the discretionary function exception to the Federal Tort  
Claims Act". and other immunity defense. the United States could 
escape liability to its own citizens injured by the crash. To the extent 
that the contractor hides behind a go\.ernmentdesignj-'oranyother 
defense. American citiztns would be left without a remedy. 
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The solution is to focus on  the victim's remedy rather than the 
contractor's right to indemnification In this regard. the Swine Flu 
ActS-0 nouid serve as a useful model. The contractor, furthermore. 
could share in  the benefit of the remedy to the degree a compensated 
victim could not or would not press a claim against the contractor. 

in)  Siioidd the Goirrmnieiit Replace the Coxtiactor 'is Defendant' 
If  the Snine  Flu Act is a logical basis for focusing on  the injured 

party's remeds rather than on the contractor's right to indemnifica- 
tion, the example of the Act shouidbe folloived andthe  United States 
should substitute itself as defendant. This may be accomplished in 
one of two ways Entirely new legislation could be passed or  the 
Federal Tort Claims Act could be amended to permit a m o m  
grounded on a basis other than negligence. such as in  Strict liability 
or breach of warranty. To the extent that this policy is adopted. the 
entire question of why the government should indemnify any con- 
tractor becomes i r r e l e ~ a n t  

ihl Should t h e  G o i r i n m r n t  A/so Be a Pin7 

By permitting the government a cause of action against the con- 
tractor for negligence to recover the government's casts and dam- 
agespa idonthe  thirdparty'sclaim as~stheearei . i ththeSmineFiu 
Act, there will be no  lessening of the contractor's concern for good 
performance The incentiie to  avoid negligence will remain even 
though there will be no need for contractors to piace contingencies in  
their contracts LO carer Strict liability or to refrain from entering a 
government contract. 

In  many cases. administrative remedies are less expensive and 
quicker than legal remedies. Since the focus should be placed on the 
injured third party. an administrative rerned, is appropriate. In  
addition, It would also save the government time and money if a 
number of casescould beresoi\ed w i t h o u t l ~ t ~ g a t ~ o n  For thisreason. 
the administrative remedy should be B prerequisite to litigation. In  
this regard. as ignif icantdifferenceni ththe S a ~ n e F l u . & c t ~ s n o t e d  
That Act had no prmision for an administrative remedy 
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The Federal Tort Claims Act already has an extenslie administra- 
tive remedr procedure. Possibly the simplest solution E to amend the 
Federal Tart Claims Act to permit the bringing of the envisioned 
claims under 

the Third Party 's  R r m e d y  ngniiirt thr L'iiited State? Be 

Exclusivity would protect contractors from ail of the harms that 
prompt them to seek Indemnification. but It uouid not result ~n any 
reduction ~n the damages reco\erable by the injured third party. 
Again. the SI\ ,ne Flu Act should serve BE the model and the remedy 
against the government should be exclusive. 

VI. CONCLUSION 
Since the government actsin the public interest whilegovernment 

contractors act i n  their own self-interest. it 1s not particularly anom- 
alous to hold government Contractors accountable for third-part: 
injuries v hen the government remains immune from suit 

In  recent years the primary meansfordeterminingthel, 
government contractors has been strictli liabil 
development in the past twenty years. strict 11 
threatened by one judge'sfaotnote ~n a memoran 
tunateiy far American veterans and service members. the Agent  
Ora,,gr decision may prole  more harmful to them than thechemical 
itself 

In  any event. emphasis on  the relief of government contractors 
tends to  ignore what should be the more important concern of relief 
for third-part) victims. The interests of g0\ernmentcontract0rs and 
their victims are not mutually exclusiie. however. A remedy along 
the lines of the Swine Flu Act offers the adbantage of promding 
damages to third-party victims as well 8s prateetionf~orgorernmenr 
cc'ntraetor5 



NEW LAWS AND INSIGHTS ENCIRCLE 
THE POSSE COMITATUS ACT 

by Colonel Paul Jackson Rice' 

In 1.581. Congress passed (in act entttled, ' ',Witary Cooperatimi 
tciltii Cisilian Lax, Eitforeement Off 
Congress attempted to elariju and mo 

ifzed the lazo ;a the areas of pr  
i t a ry  equipment ondfecilities, niilitaryprrsoitnel to t ram em,ihon 
edarcement personnel. and ezperf military odcisars to the C I C -  

in assisting civilian law enforcement personnel. This assistance 1s 

affected b y  the 2981 legislation Th~yremainspasitiL.eorrasin thedny 
t o  day ?ntrrfoce b e f u r r n m i l t t a r y a n d  ewilion polzee. Reimbursement 
to the Department of Defense for srrr ices  prooided remains a k r y z s s v e  
in implemrr i t ing  the 1981 Act. 

I .  INTRODUCTIOK 
Dear Congressman: 

I'm sure somebody has already thought of this, but it sounds so 
good to me that I think it should be mentioned again. I'm talking 
about how to keep the Mexicans from sneaking into the United 
States. 

Why don't n e  use the Army:The)-aren'tdoinganythingelseand it 
would be good practice for them. All we need to do 1s put them along 
the border. They already have the necessary equipment. 

'Staff Judge A d w c a t e .  V Carps. Frankfurt  Federal Republie a i  Germany LL 11 

satisfaction of C U Y ~ ~ S  requirementi  atthe K S Army Wac College CarlialeBarrack~. 
Pe""si~lva",a 
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Recould  alsousethe NavytahelpfightthedopesmugglersI keep 
hearingabout. If ne sankacoupieoftheirbaats.itmightmakethem 
think twice! 

Your faithful constituent I 

The v i e w  expressed in the above letter recently were supported in 
part in a congressional hearing. A Florida congresman addressed 
the concept of using military support to counter drug  smugg1,ng He 
stated that. in peacetime. baredam and lack of mission have been 
historical problems for the military. and involvement in the drug  
i i a r  would be extremelr beneficial! 

These statements reflect the frustration. misunderstanding, and 
confusion abaut the role af the armed forces of the United States in 
this society. This fact is not difficult to understand. the historical 
relationship between the military and those in  authority has n a e r  
been well understood by a Qast  majority of the populace When that 
lack of understanding is coupled with serious currentproblems, such 
as unrestrained drug  traffic and an illegal immigration flood. then a 
loud cry should be expected 

The burden of answering the faithful ConsKituent most likely ii i l l  
be g n e n  to the Army.3 The response will cite the Posse Comitatus 
Act'and explain how the Act prohibits the Army from enforcingthe 
l a w  

!Thoever, except in  cases and under circumstances 
expressly authorized by the Constitution or Act of Can-  
gress. willfully uses an)- part of the Army or the Air Force 
as a posse comitatus or otherwrire to execute the l a w  shall 
be fined not more than S10.000 or imprisoned not more 
than 10 years or  b0th.j 

After the constituent receives the response. he or she wi l l  be w s e r  
but no less frustrated. Congress recently reexamined the Posse 

The l e t t e r  13 similar io  msiii  f m i a r d e d  IO the Pentagor for an appropriate 
response 

Tammentr  bi Cangrairmsn Charles E Bennei t  on 26 Februari 1983 dur  ng B 
hearing of the Government Information Juitlee a r d  Apr;eu'ture Subcommittee 01 
the Committee on Goiernment Operations 

fremendaui amount a i  correspondence from ~ o n ~ f i t u e n f i  isforuarded !o federal 
agencies for direct  mpl) w t h  sn information cap) proiided to  the oangressman 
Draft letters ere d s o  prepared for the cangressmsn 5 rignature The Office 01 the 
Chief. Legiilarire Lisi ian Department of the .Arm) acts as the point ai contact  for 
Arm> arslrfance 
.1P U S  C $ 1385 119761 
' I d  

Tammentr  bi Cangrairmsn Charles E Bennei t  on 26 Februari 1983 dur  ng B 
hearing of the Government Information Juitlee a r d  Apr;eu'ture Subcommittee 01 
the Committee on Goiernment Operations 

fremendaui amount a i  correspondence from ~ o n ~ f i t u e n f i  isforuarded !o federal 
agencies for direct  mpl) w t h  sn information cap) proiided to  the oangressman 
Draft letters ere d s o  prepared for the cangressmsn 5 rignature The Office 01 the 
Chief. Legiilarire Lisi ian Department of the .Arm) acts as the point ai contact  for 
Arm> arslrfance 
.1P U S  C $ 1385 119761 
' I d  

110 



19841 POSSE COMITATUS ACT 

Comitatus Act and the issue of miiitarr s u m o r t  to civilian lax 

Cooperation with Civilian Law Enforcement Officials."e The neu 
Act clarifies and ever-so-mildly expands the authority of the 
military. 

This seemi to be an excellent time to examine the new Act autho- 
rizing military cooperation and to reexamine the Posse Comitatus 
Act Inr iewofrhenew Act. Thereisaneedtounderstandthisareaof 
the l a w  to determine in which direction it is headingand toconclude 
\i hether the direction is beneficial. 

11. BACKGROUND 
The Posse Comitatus Act was originally enacted ~n 1878.' I t  IS 

generally accepted that the catalyst for the passage of the Act was 
the excessive useofand resultingabuses bythe Army in thesouthern 
states while enforcing the reconstruction l a w ?  The legislative h13- 

tatus Act has been fully developed in previous 
I1 not be restated here. This article wiil only 

address legislative history as It pertains to and illuminates specific 
issues. 

When afederal criminal l a w  such as  thePosseCamitatua Act. has 
exisred for over a century and there has never been a prosecution 
under it, one might ask whether the iau i s  viable. In fact. in 1948. 
when a defense counsel attempted to use the Posse Comitatus . k t  to 
challenge the jurisdiction of the court over hii client, the judge 
complimented the counsel far"turningup of this obscure and all-bur- 
forgotten statute . ."La 

While the Act was never a vision af clarity. its reputation for 
obscurity was probably due to the fact that, in broad terms, it had 
accomplished Its mission. After the passage of the Act, it was under- 
stood that federal troops were not available to supplement civilian 
law enforcement officials.?' Hence, the issue seldom arose. 

'10 U S C $8  371-378 lSuPP V 19811 
-Act af  June 18 1678. 6 15 20 Stat  152 lcodified I" 18 L'S C 8 1381) 

[hereinafter elfed 8s M e e i i l  
Chandler > Lnifed Staler 171 F.2d 921 936 (1st Cir 19481 

I16 Op AtQ Gen 162 118781 
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On occasion. the Posse Comitatus Act has been 
members of the Army to avoid providing awstance  to 
munities. 4s most CiwlianS are unfamiliar with the Ac 
for the Army to sa? that the Act prohibits the regueste 
For example. a church in a neighboring community would like an 
engineer battalion from the post to enlarge and grade their parking 
lot. There are a numerous goad reasons why the Arm! should not be 
cons t rwt inga  church parking lot I ?  I n  thepast. however, postrepre- 
sentatives have told the church officials that prmiding assistance 
would violate the Posse Comitatus Act. ThepaEtofficiaisiierejaying 
that  they would reallyiiketaheip, butifthe: did. i tuouidbeacrime.  
Such misuseof the Actaniycontributed to the confusion surrounding 
It. 

Notoriety for the Act came ~n 1973-75. During that period ~n 
Quantiea. Virginia. marines. acting a3 undercover agents, were 
instrumental as witnesses ~n convicting eiriiians of the illegal sale of 
firearms.l$ The possibility of using the exciusionar! rule to deter 
Posse Comitatus Act \mlatmns was addressed." Also. a 1973 inci- 
dent ~n the Village of Wounded Knee on  t h e  Pine Ridge Indian 
Resenation i n  South Dakota caused reierberations. Individuals 
who had caused civil disorder a t  Wounded Knee were prosecuted. 

. niia. far  interfering with 18% enforcement o f f m r s  lawfully 
engaged in their duties. Two court decisions held that pasriblerioia- 
tions of the Passe Comitatus Act precluded the federal officers from 
being lawfully engaged ~n their duties.15 The rationale of these deci- 
smm made clear that the misunderstanding of the Act , \a i  not 
limited to church parking lots." 

ognized the Posse Comitatus Act to be 
that some commanders were denrlng 
even whenruch assisraneewould infact 

be legally proper."18 Their concern %as magnified because of the 
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drug  smuggling problem and their desire to use every means availa- 
ble to ~ o m b a t i t . ' ~ T h e i r  solution. "Military Cooperation with Civilian 
Law Enforcement Officials." which is codified in Titie 10, United 
States Code. sections 371 through 378. wil l  be carefullyevaluated in 
the pages to follow. 

111. PURPOSE 
Prior LO the new Act.Zo the Passe Comitatus Act was vague and 

ambiguous. N O W ,  after the new Act, certain portions of the Posse 
Carnitatus Act have been clarified; however, other portions arestill 
confusing The new Act has also raised issues which did not pre- 
viously exist. The purpose of this article is to provide a working 
understanding of the new Act. While the areas clarified will be 
addressed, effort will ais0 be made to identlfy areas still in doubt in 
order to provide guidance. 

There are also areas of the Posse Comitatus Act which were 
untouched by the new Act and need to be examined. This examina- 
tion may provide some insight as to the direction the law is mwing 
and whether the distinct lines between the military and civilian 
authority are becoming blurred. 

IV. CLARIFICATIONS 
SECTION 371 

The first three sections of the new Act were an attempt to codify 
existing iaiv and practice,Z1 The "Wounded Knee" cases had been so 
unsettling that there was a need for Congress to clarify existing law. 

In  section 3i1,2z entitled "Use of information collected during 
military operations." the military is authorized to provide to federal, 
state, and local law enforcement officials information collected dur-  
ing routine military operations when the information is relevant toa 
violation of federal or state law This is a classic case of Stating the 
~ h r i o u s . ~ ~  At Fort Riiey. Kansas in 1978,*' conclusive evidence 

. .. . ._ . 
jurisdiction of such affleiali 

"This i b i w  was neiei ~n doubt 
*#The author  

Rile$ at the time of the Ineldent 
the Staff Jndge Advocate, lst lnfanfry D l r m o n  LMach land Fort 
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existed that an A r m y  service member and his uife  were selling 
marijuana out of the vegetable bin in their refrigerator. At the time 
the military police apprehended the soldier. they notified the Fed- 
eral Bureau of Investigation as to the actnities of the wife. She was 
subsequently prosecuted by rhe U.S. Attorney This s1tm.tion 
occurred prior to the m a  Act. but It isdifficuit tobelierethat anyone 
would have believed that the Posse Comitatus Act would have pre- 
cluded the notification of the FBI 

Military police are constantly gathering information concerning 
drug  activities on and around a military installation. During these 
efforts. a military informant or apprehended military dealer may 
provide the name of a civilian as the L O U L ( C ~  of the drugs. I t  seems 
clear. that. both before and after the 
h e r e  authorized to lawfully notify c 
source. The issue which will be examined later 1s the limit on  hoa 
much fur ther  the military police may go.26 

At the time of the passage of the new Act. Congress had it: 
thoughts on  the drug  smuggling problem. The House Committee on  
the Judmar :  saw no reason why military missions could not be 
compatible ui th  the needs of civilian law enforcement officiaia."For 
example. the scheduling of routine training misSionS can easily 
accommodate the need for improved intelligence information con- 
cerning drug  trafficking in  the Caribbean 'W The Secretary of 
Defense. in promulgating regulations for seetion 371, addressed the 
concern of Congress j' He advised that. under guidance established 
by the military secretaries, training and operations could take into 
account civilian law enforcement needs. but only i f  the collection of 
information was an "incidental aspect of training performed for a 
militari purpose.">" 
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Clearly, the primary purpose of the mission cannot be that of 
aiding civilian law enforcement officials. Hanewr ,  if  certain mil. 
itary surveillance equipment has to be tested and the location of the 
testing 1s immaterial. then coordination with local officials would 
seem to be in order If, however. the best location for civiliansurveil- 
lance is 100 miles farther than is necessary for the military testing. 
the issue is in doubt. 

Section 371 would not affect the outcome in U'yynn P. C n t t r d  
Stetrs.3o In  that case, two prisoners escaped from the Suffolk County 
Penal Farm in Yaphank, New York. The sheriff requested assist- 
ance from the Suffolk Counts Air Force Base. A helicopter and tivn 
air  force pilots were provided to assist in the search of wooded areas. 
Late ~n the day, the pilot attempted to land the helicopter on a 

ch was believed to have been blocked off from traffic. 
Howe\er, the movement of a vehicle a t  acrit icd moment caused the 
helicopter to swerve and hit a 20.foot sapling, throwing wood in all 
directions. Wrynn. a l i  year old boy u-as hit in the leg. He sued the 
United States under the Federal Tort Ciaime A ~ t . 3 ~  The court con- 
cluded that the use of helicopter and pilots to search for an escaped 
prisoner constituted use of the Air Force to execute the law, which 
violated the Posse Comitatus Act. Further .  action under the Federal 
Torts Claim Act would not lie. because the pilots were not agents of 
the government acting within the scope of their e m p l ~ y r n e n t . ~ ~  

An argument can be made that, if it were not for the confusion 
created by some of the "Wounded Knee" opinions, there would have 
been no need for the first three sections of the new Act. For example. 
in l'nlted States i. one of the factors the court considered i n  
conciuding that the government could not meet ita burdenof proving 
the lawfulness of the activity of Its officers was that Kebraska 
National Guardsmen had flown reconnaissance flights over 
Wounded Knee.$' The m w t ,  w t h a u t  addres ing  the issue. concluded 
that national guardsmen were part of the Army for purposes af the 
Posse Comitatus Act. Thecritical issueshould have been whether the 
guardsmen were in a state militia status or whether they had been 
federalized.ss If the Nebraska guardsmen were federalized-that 

' V O O  F Supp 457 IE D 6 Y 19611 
"23 C S C 6 2674 119761 
l m O  F Sum at  165 
3'383 F Supp 368 ID.S D 19711 
a*id at  316 
2 T h e  Posse Cornmini Act anls a p p l i e ~  to  the National Guard when perforrninz 

federal s e n i c e  DAJA-.4L 1980'2681 l6Sepf 1980 Sei Furman .auprnno te3  at101 
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might explain why they were in South Dakota. then the court's view 
on Posse Comitatus probably was correct 36 

In a sister case, L'nitrd States t'. J~,~,;llo.s~dealingrviththesame 
reconnaissance flight. the court again concluded that National 
Guard personnel were part  of the Army for purpojesoftheact."Ina 
rather  novel approach, the court in Jarornillo. looked at the activity 
on the part of the Army to determine whether It had been useful to 
the civilian Ian enforcement officers. It then concluded "[bleyond a 
reasonable doubt the aerial reconnaissance was of no  usefulness to 
the law enforcement off~cers ."~ '  As the court could not conclude the 
Same for  other Army assistance. it decided the defendants should be 
''acquitted I' This usefulness test applied the element af success or 
failure to the activity of the military. If that test had been applied to 
the unsuccessful search for the escaped prisoner in 
result would have been different: the prisoner had not been found. 
therefore, the Act had not been wolated. 

I'iiitrd Slntes t', Red Feather.'- provided a more enlightened 
approach to the "Wounded Knee' situation The court carefully 
examined the legislative history of the Act and concluded that 1:s 
purpose was to eliminate the direct acti%e use of federal troops by 
civilian law enforcement officers. The court stated. "the act was 
intended to stop a rmy troops. whether one or many, from answering 
thecallof anymarahal . . . taperform direct la~~eenfarcementdut iee  
to aid ~n execution of the law."d2 The court's distinction betueen 
active 
which 

and passive participation on  the part of the military is one 
pervades the new Act. Once the court had made the distinction 

betaeen active and passive ralen. ithadlittledifficult? Inconcluding 
there was no Posse Comitatus nolation. 

Section 37101 the neu Acti.ouldnothareaffectedthestatusofthe 
"Wounded Knee" reconnaissance flight. S e c t m  371 authorizes the 
providing of information "during the normalcourde of militaryoper- 
,mons.'' The Sebraska  National Guard flight would not have quali- 
fied under this test 

d 510F2d806 i r rhCi r  1976) 
personnel nad been ordered !D Eede 
,-310 F Supp 1375 (D S e b  19 
'8380 F Supp 8% 1350 

United States > Caiper 541 F 2d 
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Since the mid-1970s. the military has had strict rules governing 
the acquiring. reporting. processing. or Storing of information on 
persons or organizations who are not affiliated with the Department 
of Defense However. these rules do not preclude the reporting of 
law enforcement violations by civilians who are smuggling drugs. 
Both the Department of Defense directive" and the Army regula. 
tionas specifically authorize the reporting of crimes and the keeping 
of a record of the report. 

Section 371 includes the language that "in accordance with other 
appiicable law" such information may be provided The House 
ReportA6 indicates that the language was included to  insure the 
continued application of the Privacy Act." One  of the purposesofthe 
Privacy Act is to safeguard individuals against certaingovernmen. 
tal invasions into their personal privacy and unnar ran ted  disclo- 
sures of perwnai  information Hanever, the exceptions to the 
Privacy Act are so broad that the Act u i l l  not restrict disclosure of 
infarmation under Section 371. The Privacy Act perm,ts release of 
information to outside agencies and activities provided that the 
release 1s consistent with the reasons for which the information nas  
gathered and theoutjideactivityislisted inthe Federal Registerasa 
routine user of the The Army has blanketed the law 
enforcement area by publishing in its privacy regulation a routine 
use of general applicability.'* This permiti the release from any file 
which indicates a criminal, civil. or regulatory violation to the 
appropriate federal. state. local, or even foreign agency with the 
responsibility to investigate. Hence. the Prirac) Act IS applicable, 
but not of significance. 

B. SECTION 372 
Of those things which are  clear and certain, it Seems that it has 

been easier to define what 1s not a rialation of the Posse Comitatus 
Act, rather than what is. Thus. prior to the "Bounded Knee" cases, 
e>eryone seemed satisfied that loaning military equipment to c i v  
i l ian law officers did not violate the act.50 Onlyane of the "Wounded 
Knee" cases raised B cloud over furnishing military equipment. In  

"Department a1 Defense Diree t i~e  5200 27 (7 Jan 19801, Army Regulatlon380-13 

The Arm) 

1968 
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irxited StntPs t '  B a , , k s -  the court  concluded that the government 
could not establish that its law enforcement officers were lawfu l ly  
engaged i n  their activities, a necessary element. I n  support of this 
thesis. the court highlightened that ''large amounts of military 
equipment including ammunition. weapons. flares. armored per- 
sonnel carriers and clothing, were loaned or  ;old"5? to the Justice 
Department by the Department of Defense "in connection a i t h  the 
Wounded Knee  operation^."^^ The court gave the sale and loaning of 
equipment some weight, but, because of its conglomerate approach 
af stacking all rationale on the same pile, it I s  difficult toassess Its 
value. The court concluded that based upon all factors, "there i s  
insufficient evidence of the lawfulness of the government activity a t  
Wounded K n e e . .  . 

Unexpected decisions cause ripples ~n the steady flow afpr iapru-  
dence Consequently. the notoriety of the Banis case should not  be 
Surprising. It alsocaused hesitancy on  the partaf the Department of 
Defense in supporting local e r n e r g e n ~ i e s . ~ ~  This resulted ~n the 
Office of the Legal Counsel of the Department of Justice specificall) 
addressing the issue in an opinion which concluded by stating: 

It is therefore evident that the Congress. the courts. and 
the Department of Defense Itself have recognized that the 
Posse Comitatus Act 1s no bar  to the loan of ~uppliea or  
equipment from the military services to local law enforce- 
ment agencies in  situations where personnel of the armed 
forcer would not be used to enforce the law i6 

Section 372 of Title 10, United States Code.. tracks well with what 
the Justice and Department af Defense had beliexed to be theexist- 
ing law \Vhile the law may not hare changed, the enactment by 
Congress of express Statutory authorization has given publicity to 

.. . ~ 

r , \ l l , an  la>\ enforcement  offlclal far lax enforcement pulpores 
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the fact. This has aireadycausedanincreaeeinrequestsfor theuseof 
military property. 

Congress. ~n section 376 of the neu Act,a8 provided a justification 
for the military serwces not to protide the requested equipment or  
facility It states that assistance maynot be provided iftheassistance 
will adversely affect military preparedness. Section 376 IS sigmfi- 
cant in evaluating what assistance may be provided under sections 
371 through 374 The new Act directs the Secretary of Defense to 
issue necessary reguiations to insure no  adverse effect on  military 
preparedness. H o w v e r  Department of Defense Directive 6525 5 
adds very little to the formula.5n It directs the heads of the Depart- 
ment of Defense components to insure that the decision authority 1s 
kept at a level where the decision can properly be assessed The 
Directive also instructs the Joint Chiefs of Staff ta assist i n  deveiop- 
ing guidance for use in evaluating the impact. 

It appears that adverse effect ~ ~ ~ ~ 3 3  not be measured by how the 
indiriduai request wili affect military preparedness, but rather by 
the cumulative effect of requests coming from different areas of the 
country. Thus, the approval authority must be kept a t  a high level to 
properly evaluate the impact. The Assistant Secreta*>-of Defense for 
Manpoxer. Reserve Affairs. and Logistics must approve request for 
"arms ammunition. tank-automotive equipment. vessels and air- 
craf t  , . Requests for loan of equipment for mare than Sixty days 
must be approved by the head of the DOD component.bl While the 
Army has not yet published its implementing guidance. it hasestab- 
lished a quarteri) consolidated reporte2 so it may assess impact and 
costs of the assistance. 

" I d .  at  g 376 states 

t h e  m i i r a r g  preparedness of the Umted States 

: 'SrrDODDir 5 5 2 1 5  paras E l f , E 2 c l 3 l . E 6 a  E n d  2,para B , E n c l  3 p a r a  

" I d  BI Enel 3 w r a  D 3 e  
" I d  at Encl 3 para D 3.d 
IPHQDA MSG DIG 2517462 Apr 83 Subiecl Cooperation ujfh Civi l ian Lau 

C Encl 1 para D and Encl S para C. 

Enfarcemenr Off ie ia l i  IDAMO-ODSI 
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C. SECTION 373 
T M I  m jig n ,id ad, ,si tbu e ,  iu l ic i i  / a  8,  e r ? j a T w r n i i i t  ofjie;olq. 
The Secretary of Defense ma) assign members of the 
Army. Navy. Air Force and Marine Corps to train Fed- 
eral. State. and local ciiilian law enforcement officials in 
the operation and maintenance ofequipment made availa- 
ble under Section 3 i 2  of this title and to provide expert 
advice relevant to the purpose of this chapter O 3  

The legida.tive history of section 373 states an intention to clarify 
existing practice!' but a careful reading indicates that the authori- 
zation 1s quite limited. For  example. the only training authorized 
under the neu Act pertains to the operation and maintenance of 
equipment provided under Section 372. This would exclude. irier 
olio. all traininp. on  methods and techmoues of handlinc nolice _ .  
duties. such as crowd and riot concrol. I t  is not unusual for federal 
law enforcement officers to attend the Military Police School a t  Fort 
McCellan, Alabama While there will always be those 9 ho complain 
about this type of linkageD5 between the ci\ilian and military, It IS 
difficult to conceive that  such training *.odd be interpreted as"exe- 
cution of the1aw"soas toconst i tutear iolat ionofthe Posse Comitatus 
Act 

The limited naturP of the training authorization ~n section 373 
should not be of great  concern. Conrress made clear its intent not  to 
limit the authority of the Government ~n section 378: 

.Ihnprreniptmri ojo ther  l a d .  Nothing in  this chapter shall 
be constructed to limit the authority of the executke 
branch i n  the use of military personnel or  equipment for 
civilian law enforcement purposes beyond that provided 
by laic prior to the enactment of this chapter.66 

Hence. training which was laufull? provided prior to the new Act. 
but LS not addressed in the new Act's authorizationof training. ii ould 
still be lawful The problem arises %-hen the DOD Directive lmple. 
ment ingthe new Actonlypermits traininga9setautinsectlon3i3.I- 
While the authority to train beyond the scope of the new Act still 
exists. It 1s becoming more difficult to find.bd 

"'10 u s c 5 373 lSVPP v 1981, 
l iH R Rep 60 97-71 ai 10 
" ' R e  l leeks .,vprn note 9 at n 201 
- iu  c s c I 378 isupp I 1 9 a i j  
8 DOD Dlr 5526 6 Enei 4 pnra A 4 
"'Deparfmcni of Defense Dir 3026 12 par8 X C 119 Aug 19711 
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One of the key considerations in determining the legality of pravid- 
mg training should be its location. lf the military p a l m  are provid- 
ing training on riot control in  a city caught in the midst of an 
upheaval, itu,ill  most likely resuit in a Posse Comitatus Act violation. 
However, the providing of training on B military post in a classroom 
would not seem to violate the Act The government may decide as a 
matter of policy not to permit civilian law enforcement officials to 
attend military police classes, but that is something different from 
the activity being a crime. It seems that Congress was attempting to 
further such a policy when the Committee on the Judiciary stated in 
its report that"[t]hissectionwouldnotauthorieeuseafaGreen Beret 
training c o u r ~ e  for urban SWAT te~m~."89 As the section is very 
restrictive in what it authorizes, the Committee's statement is cor- 
rect. The real issue is whether. after examiningsection 378 and what 
constituted lawful activitiespriorto thenew Act, theuseaftheGreen 
Beret training course would be permissible. It is submitted that this 
was not the type of activity intended to be prohibited by the Posse 
Comitatus Act. 

The-new Act is specific I" clarifying the authority to provide 
expert advice. In  the"Wounded Knee"casesdecidedprior tothene~ 
Act, the advice provided by then-Colonel Vale? Warner was a key 
factor in deciding those cases against thegovernment. WhileCoionel 
Warner was thereas  amiiitaryobservertoappraise theaituation. he 
did advise the FBI  and L.S marshals. He suggested rulesofengage- 
ment, such BS avoiding gun fire and shootingto wound rather than to 
kill. Further .  he urged federal officials to negotiate and supported 
their request for the use of unarmed armored personnel carriers. 
Both Banks and Jcmrnd10'~ decided that the activity of Colonel 
Warner went toafar ,  hawe\.er,neithercourtconcluded that hewasm 
charge or in a position of authority over cwilians." 

In  Lhitrd States L. Red Feather? the courtcarefullyexamined the 
legislative history of the Act and decided that Congress intended to 
prohibit the direct aetioe use of any military troop umt of any sme.  
The advice of Colonel Warner was not of the type af direct active 
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participation to be constrained. In  L'ti;ted States, .  .WccAitiiu/,? the 
court stated: 

'execute' implies an authoritarian act. I conclude that the 
feared use which is prohibited bv the posse comitatus 
statute IS that which is regulatory, proscripti\e orcompul- 
wry  I" nature and causes the citizens to be presently or 
prospectively subjected to regulations. proscriptions or 
compulsions impaaed by military authority 

The court  had no difficulty in deciding that the actions of Colonel 
Karner were proper I t  went on  to observe that, if iaw enforcement 
authorities may borrow military equipment. then they aught to be 
able to borrou expert ad%ice Y 

I t  is interesting to observe that the aetive,'passive distinction artic- 
ulated ~n Red Frother and modified ~n XtArthurie alive and well ~n 
thenew Act RrdFeeathr~stated that thepassecamitatus  Actprohib. 
its direct law enforcement, such as arrest, seizureofevidence. search 
of a person. investigation of a crime. Interviewing of a witness. and 
pursuit of an escaped civilian uitness. This concept 13 expressed in 
section 375 of the new Act.'l 

The new Act appears to have resolved the iswe of the military 
providing expert advice. While the activity was probabls a l w a ~ s  
lawful. i t  is now specihcally authorized. The onl) factual issue to be 
resolved ~n the future is whether the militar) advisor has asserted 
such authority so as to place himself in charge. 
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V. THE MODIFICATION 
A.  ASSISTANCE BY DEPARTMENT 

DEFENSE PERSONNEL 
OF 

As stated earlier. sections 371, 3 i 2 .  and 373 of the new Act were 
intendsd a3 a clarification of existing law. Section 3i4'-0f the new 
Act 15 a definite change in the law It permits the use of military 
personnel to assist uvi l ian law enforcement authorities under 
limited circumstances. 

Military personnel may onis be assigned to operate and maintain 
or assist in operating and maintaining equipment which was pro- 
r idedundersect ion372oftheneivAet  Onlythe headsoftheagencies 

Id  81 g 374 states 

( 8 )  Sibiecr to wbiecrion lbl the Seererari of Defense upon r e ~ u e r t  
from the head of ~n apenci  u i th  iuriadietion ta enforce- 

u relating to  the ~ i i i ~ a l  of departure ai merchandise la8 

aulof thecus tomi ter r i ton  of the United Brateslas defined ingeneral 
headnote Paf Tariff ScheduleroftheUnired Sfatei(l9U S C 1202Ilor 
any other ferritori or possersion of the Cnired State8 ma) ampn 
personnel of the Department of Defense t o  operate and rnalntam 07 
assist :n operating and maintaining squipmenr made available under 
section 372 of thia title w t h  id ipeet  to  anr criminal violation a i  any 
such provirion of la% 

81 used for monitumg and c~mmunien r ing  the mawment  of 811 and rea 
traffic 

leNl1 In an emerpenes eircumsrsnee. equipment operated hi  or Kith 
the  a ~ s i i i a n ~ e  of personnel aisiened under whseciio 
ovrr#de the land m e a  of rhe United S t e m  l o ?  an! terr 
of the United Staieslai a baseaf aperafi 
officials to  facilitate the enforcementof 
to transport such la-, enforcement off 
operafloni. If- 

iA l  equipment operated b\ 01 r i t h  the ~ s s i m n e e  of personnel 
assigned under subsection la)  IS not "red LO interdict or 10 lnferrupr the 
pasiapo of , e i s e k  01 aircraft and 

IBI the Secretary of Defenseand the Arrornei General~amtl)  dater- 
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responsible for enforcing federal drug laws. immigration laws, and 
customs Iaivs may request military personnel. Then, except in cases 
of "emergency circumstances 'I the military operations and those 
a s s imng  i n  operating may only use the equipment far "monitoring 
and communicating the mmementofarrandsea traffic '"'While not 
mentioned in the statute. the legislative his tor^^^ states that the 
providing of military personnel should "be limited to EituationS 
where the training of civilian personnel would be unfeasible or  
impractical f rom a cost or time perspective." The DOD Directive 
concurs 80 

An example of the type of assistance which maybe pro\ ided under 
Section 374 would be pilots and radar specialists for the Nary E2.C 
a r c r a f t  which has the capability to detect lowflylng a m r a f t .  I t  
would be impractical from a time and east perspective to train 
ci\ilm.n law enforcement officers t o  f ly  the aircraft and operate the 
sophisticated intelligence equipment .  This aircraft is ideal formom- 
toring air traffic. 

B. M A  .INTENANCE SUBJECT TO POSSE COMI- 
TATUS ACT 

While 1s It probably as difficult to maintain the aircraft and Its 
technical equipment as It is to operate them. it is doubtfui chat 
maintenance of equipment by military peraonnei e i e r  violated the 
Posse Comitatus Act. If that IS true. and this article w l l  provide 
support for that  position. then it is unfortunate that section 374 
included a prorismn authorizing p e r ~ o n n e l  to maintain equipment. 

Only  the "Wounded Knee"casesaddremd the iswe of whether the 
performance of maintenance on loaned military equipment by  mil- 
itary personnel iiolated the Posse Comitatus Act. The cases are 
predictable with Baiiks and Jaroniillo finding fault irith military 
participation: Red Feather and M d r i h u r  did not beiiere military 
maintenance was of the type of direct assistance u hich \iolated the 
Act.ilIt ~ s i u b m i t t e d  that  maintainingmilitar).equipment mnotthe 
type of activity which coerces or  threatens to coerce civilians Main. 

~ l d  at 5 3 i l l h r  
'H R Rep So 97-311 97th C o w  1%: Seis rrpri,ifrd in~19811 L S CodeCong I 

guardsman ~nsrate  % u , - i a i  
Dir 6626 5 Encl 4.  para A 6 

e of the ~ n u m  addressed 

1980 2666 16 SPDI 1960 
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tenance is not the type of activity which causes citizens to be pres- 
ently or prmpeeti>-eiy subjected to regulations. proscriptions or 
compulsions imposed by military authority 

It map be argued that the presence of military personnel which 
maintaining equipment provides the capability to regulate. pras- 
cribe, and compel civilians. However. the same appearance is 
created by the very presence of military personnel providing the 
equipment in thefirstinstance.Allauthoritiesseem toagree that the 
military map provide equipment. Assume that the Army has pro- 
vided the F B l w i t h  a helicapteranditcrashex.Itseemsclearthatthe 
Army may provide a well-maintained replacement for the destroyed 
helicopter. Further  assume that a loaned helicopter loses one of its 
skids. Again, it seems clear that the Army may replace thedefective 
helicopter with a well-maintained one. These replacements which 
are being loaned to the FBI  are being maintained by Army persan- 
nei. But the argument goes that. if military personnel replace the 
skid an the limping helicopter, such activity violates the PasseComi- 
tatus Act. A distinction which says B replacement may be provided 
far a helicopter in need of repair. but that the helicopter may not be 
repaired. IS without merit.  It is submitted that there i s  no real 
distinction between loaning equipment and maintaining it.a2 

If maintenance of equipment does not violate the Posse Comitatus 
Act. then the nonpreemption language in section 378 continues that 
Status Unfortunateis, Department of Defense Directive 5525.5 now 
requires ail the prerequisites set out in section 371 be met before 
maintenance personnel may he provided. 

C. EMERGENCY CIRCUMSTANCES 
Barring emergency circumstances, military personnel operating 

the provided equipment were limited to "monitoring and communi- 
cating the movement of air and sea traffic."i3 At the time of enact- 
ment. Congress was certain that there map be times when there 
would be a need for the military to do more. Consequently, they 
provided an emergency exception. The statute Sets out that an emer- 
gency circumstance exists only when "the size or scope of the sus- 

i n  a given Situation poses a serious threat to 
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the interests of the United States''84 and federal drug. custom, or  
i m m i g r a t m  law enforcement ''would he serious15 impam 
assistance described ~n this subsection \<ere not provided 
existence of an emergency circumstance must be determined 

of Defense and the Attorney General 16\l'hi 
that both of these agency heads hare  broad delega- 
expected and intended that the determination be 

made by appropriate high level officials 
After examining the i m p r e s ~ i r e  requirements necessary for m 

emergency circumstance, the resultant military participation Seems 
extremely modest. Under emergency circumstances, the equipment 
operated b? mil i tan personnel ma) be used outside the land area of 
the United States. Its territories, and possessions "as a base of opera- 
tions b! Federal law enforcement officials"" to enforce drug. C U E -  
toms. and immigration laas.  The equipment may also "transport 
such Ian enforcement officials i n  connection with such opera- 
tions. . ? However. the Act prohibita the military-operated 
equipment from being "used LO interdicr or to interrupt the passage 
af vessels or aircraft:.  . . The Conference Report noted that the 
House bill had contained authority under certain limited circum- 
stances for  military personnel t o  a m s t  in arrests and se~zures. but 
that no  federal law enforcement agency had expressed desne ior  that 
type of support!: However. nothing in the new .4ctnauld limit"the 
inhereni authority of military personnel to defend themselves or  to 
Protect Federal property ''92 

D. NAVY A N D  MARINE CORPS EXCEPTION 
As noted abare. the additional assistance which may be provided 

under emergency circumstances. wi l l  not be of great assistance to 
civilian law enforcement personnel The authority to use a Navy 
vessel as a base of operation and to transport officials, while. a t  the 
same time. prohibiting the vessel from interdicting or Interrupting 
the passage of the smuggling vessel exceedingly frustrates the 
ope ra tml  
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With this in mind. the Department of Defense developed an innor- 
a t i re  approach so that  the 6 a r y  and Marine Corps may interdict, 
search, seize. and arrest.53 The 6avy  and Marine Corps are not 
included ~n the Posse Comitatus Act Only as a matter of poiicy has 
the law been applied to these military Section 3 7 W  of the 
new Act directs the Secretary of Defense to issue regulations to 
insure that military assistance provided does not interdict a Y B S S B I .  
search. seize. or  arrest .  Honever. t ha t  section oniy applies to amivi- 
ties authorized under the new Act and only if such activity was not 
otherwise authorized b! l a w  As the Nary and Marine Corps had 
neither been subject to the original nor the new Act. restraints 
applicable only to the new Act do not affect them. This position is 
reinforced by section 3i8.96 which emphasizes that  nothing in the 
new Act was intended tolimitexecutireauthority in existence before 
its enactment 

The Department of Defense Directive requires the prior approval 
of the Secretary of Defense before the Navy or Marine Corps may 
participate in "interdiction of arejsel  or aircraft, asearch or seizure. 
an amest  or other activity that is likely to subject civiiians to the 
exerc i~e  of military power that isregulatory. proscriptiveorcompul- 
soryinnature  " ~ I t s e e m s s t r a n g e ~ ~ s e e t h e a b o v e i a n g u a g e i n a D O D  
Directive implementing the new Act. Thetest to  beappliedfaruseaf 
the Navy and Marine Corps i s  the same as must be found for an 
emergency circumstance under the new A k B b  

VI. AREAS NOT COVERED BY THE NEW ACT 
As mentioned earlier, Congress passed the new Act with the intent 

to provide additional military assistance to certain federal agencies 
and provide clarification as to the types of assistance which could be 

13DOD Dir 5 5 2 5 5  Encl. 4. para C 2 
% S E C S A \ ~ I S S T  5820 7 l l5 Ma? 19741 
w e e  note 7 6  mura. 
e?% text  aecompan>ing "ale 66 w p m  

~ c n w y  poser a s e m u s  threat io the inferestsai the United Sratei and 
the  enforcement of the 18% uifhin theiuriidierianoithoeiiilianaeency 
\..auld be Ipr~ousIy mpal rad  ~lrheassisranee*ere nafprov 

m e  not araxlable M perform the m m i m  01 b ,llan 
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provided There were, however certain areas concerning military 
assistance tocivilians authoritlegwhich were not addressed Itseems 
appropriate to address these areas in light of recent case law and the 
intent of Congress in passing the new Act 

A .  UNDERCOVER AGENTS 
Does a military undercover agent subject civilians to the exercise 

of military power that i s  regulatory proscriptive. or  compulsory in  
nature? If the agent arrests. or searches. or performs any of those 
traditional functions of authority, the answer is eas) But even i n  
those cases where the agent doesnothing more than make a purchase 
from a civilian suspect. there may be a r m l a t m  of the Passe Comita- 
tu3 Ac tqq  The military has stated that unless It IS otherwise autho- 
rized, military personnel w I I  not be used as informants or 
undercorer agentj h J o  The ~ S P W  then becomes when 1s the actiiit) 
otherwise authorized? 

Actions of the military are legitimate when rheir primary purpose 
is t ha to f fu r the r ingami i i t a r i  functionof theUnitedStatei;"regard- 
less of the incidental benefits to civilian author 
been accepted as the "military purpose doctri 
becomes whether the primary purpose of the undercorer agent is the 
furthering of some military purpose. An examination of the cases in 
the area wi l l  provide a starting point. 

It was not until the courts serioudy addressed the exclusionary 
rule that c iv i l ian law enforcement officers became concerned about 
their working relationship with the military side. In  L'nt ledStnfes , .  
W'alden.1~3 the United States Court of Appealsfor the Fourth Circuit 
Sent out the warning. Wiiham and Ruby Walden were Iilegaii) 
selling firearms to ineiiigible purchasers in violation of federal 
iaiv 1~ A n  underage purchaser would customarily bring along a 
thlrd party who uauid sign the necessary documents The Waidens 
would then prepare a transfer receipt to the ineligible purchaser 

f u w a  w f e  3 ai 112 26, Meek. i i ipia note 9 at  121-26 In JAGA 
1916 The Judpe.4droca~oGDnerai iratad 'The phrase t ~ e x e c u t e  

sd 116 U S  983 ,18741 
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Special investigators of the Treasury Department utilized 
Marines to make the unlawful purchases. The defendants. a t  triai. 
attempted to suppress the testimony of the Marines. claiming that 
the Marines violated military regulations and the Passe Comitatus 
Act, They were unsuccessful and convicted On appeal, the United 
States Court of Appeals held that the Marine Corps undercover 
agents had violated Navy regulations, which 8s a matter of policy 
had applied the Posse Comitatus Act to the Navy and Marine 
Corps.1o5 The court believed that the actions of the undercover agents 
violated the spirit of the Act, but the court was not willing to apply 
the exclusionary rule. The court was impressed that the government 
agents had acted innocently: "[Tlhere is totally lacking any evidence 
that there was a ConsciouS, deliberate or wiilful intent on  the part of 
the Marines or the Treasury Department's Special Investigators to 
violate the Instruction or the spirit of the Posse Comitatus Act."I06 

The court upheld theconviction becauseofthelackofbad faithand 
the vagueness of prior law. The court's position that it was not 
necessary at this time to apply an exclusionary rule sent up the 
warning flag. If the court considered the government's argument 
that the activities of the Marines were related to  the maintenance, 
order and security of the base, i t  had rejected it 101 However, thesale 
of the weapons occurred immediately off the base in the town of 
Quantico. If the base authanties were aware of this fact and that the 
illegally sold weapons were being purchased by Marines and being 
brought on the base. then what may they do to insure order and 
discipline! Clearly. they can notify local authorities. But would the 
purchase in question by an undercover Marine be for the primary 
purpose of furthering a military function? Order, discipline, and 
Security of a base i s  a military function. 

In Gmted States ti. Wo1ffs.'O8 a soidier had been acting as an infor- 
mant for the local police. He was to attempt to purchase drugs from 
Wolffs. The soldier v a s  also keeping a military Criminal Investiga- 
tion Detachment (CID) agent informed as to his activities. The CID 
agent became the undercover buyer for 
Two CID agents were undercover buyersfor the second saleand they 
made the arrest. The Fifth Circuit acknowledged that the Posse 
Comitatus isme was difficult and complex, but they decided that it 
need not be answered. They held that ,  even assuming a violation of 
the Act, application of the exclusionary rule was not warranted. 
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Folloa ing Wddeii. they concluded that i f  the? are"confronted I" the 
future  with widespread and repeated rmlations of the Posse Comita- 
tu3 Act, an exclusionary rule can be fashioned at that time."-09 

Four cases have arisen in the Lawton-Fort Sill Oklahoma area. 
The first three were decided in 1972-73. In Hubert t '  Stat?.',' 
members af the Fort Sill CID office apprehended a soldier for drug  
offenses. The soldier took the CID t o  the off-post quarters of his 
supplier. The CID purchased marijuana and turned it over to the 
Lawton police. The Lauton police used the CID agents to set u p  a 
controlled bu). After this second buy, the contraband %%as turned 
aver to the Lawton police who arrested the accused. Hrldebrn,,dt 3 .  

State 'I1 and Lee j.. State 'I2 were similar. but unrelated cases. In all 
three cases. the defendants argued that the testimony of the CID 
agents was incompetent because of the Posse Comitatus Act. All 
three convictions were upheld. The court RBS satisfied that the CID 
had a right to investigate soldiers involved with drugs and to deter- 
mine their sourceofsupply. In the Hubrvtcaee,thesoldier hadled the 
CID to a "location outside the scape of their military jurisdiction at 
which time the agents assumed no greater authority than that of a 
pri \a te  

While there is ialidity ~n the "piirate citizen" argument, it lases 
much of its credibility when the individuals are rnilitarr police 
performing their trained profession. Further. 11 IS difficult to deter- 
mine what authority any citizen would ha\e to make the first uncon- 
trolled purchase in the Hubert case. If they were not acting under 
some official authority, then the unauthorized purchase from 
Hubert  would seem to be a criminal act. A more persuasive argu-  
ment IS that the CID agents \%ere performing an official military 
function of ascertaining the source of d rug  traffic coming on to Fort 
S111. The method used i w s  to insure a high degree of certaint,v As 
long as the CID can demonstrate a military connection apar t  from a 
mere assertion of authority over civilians. most courts appear 
satisfied. 

The most recent Oklahoma ease did not meet the above test I n  
Toylo,  I .  Mainard. anagentofthe Fort SilidrugEuppression 
team was led to an off-post drug  source by two soldiers under 
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Investigation. After coordinating with the Lawton police, Mainard 
was provided with money and wvlred with a radio transmitter. 
Immediately after the d e ,  the local police arrested the defendant. 
However, Mainard also participated in the arrest. He brandished his 
weapon during the arrest and actively assisted in the search of the 
defendant's house. He also personally delivered the drugs to 
Oklahoma State Bureau of Investigation. The court stated that they 
would not apply the exclusionary rule to the Posse Comitatus Act. 
They were unwilling to give the act such elevated treatment. 
However. they did feel compelled to examine illegal conduct by law 
enforcement personnel to see if i t  "rises to an intolerable level as to 
necessitate the exclusion of the evidence resulting from the tainted 
arrest 'lllE The court concluded that Mainard's actions reached an 
intolerable level. It IS interesting to note that, had Mainard stepped 
back a t  the time of the arrest and not participated. the court would 
ha\e  probably upheid the conviction 

If the person under investigation i s  a military member, It would 
seem that  the military would have sufficient interest in the case so 
that there would be no problem. But. in 1969, the Supreme Court 
decided O'Callnhnn c. Pa~i ier ,"~ which greatly hmited court- 
martial jurisdiction. Unless the crime was I" Some way ''Service 
connected." there n a s  no military jurlsdlction."' The wake of that 
decision left military investigators confused and perplexed as ta the 
limits of their authority. Finally. in 1980. the Court of Military 
Appeals expanded caurt-martialjurindiction to include almostevery 
involvement if service personnel with commerce in drugs in / i z t a d  
States L .  Trotttrr."a This decision gave more legitimacy to military 
police investigations off the installation. While the Trottier decismn 
only applied to d rug  offenses, it should be kept in mind that the 
milirarr has administrative authority to take a c t m  concernmg 
man: off-post incidents not involving drugs. Consequently, the 
authority of the military police investigator goes beyond the 
boundaries of the i n s t a l l a t m  In state criminal prosecutions where 
the defendants were members of the military, the courts had little 
difficulty in disposing of Posse Comitatus Act complaints l l o  

. ' ' Id .  at 5 2 1  
"j395 E S 258 (1969). 
1 Rice O C n i l a h a n  I Parker Courf-l larliai  JunFdirlroa 'S~IIIIP Connect ~n ' 

1 .Cnited States \, Tiattier. 9 hf J 337 (C hl A 19801 
I3Srsre Trueblood 266 S E 2d 662 IS C APP 19801. Burns / .  Stare 473 S >V ?d 

C a t ~ ~ i i s ~ n a .  arid fti S e r i i r e m n n  61 Mil. L Ret 4 1  119711 

19 v e x  Crlm 9 p p  1971) 
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is an excellent example where an airman IS 
treated as ans other citizen for purposes of the Posse Comitatus Act. 
Airman Hail, in  the presence of Air Force special agents, was con- 
fronted by Michigan state p a l m  with criminal charges mvdwng 
drug  activity The state police advised Hall that, i f  he would caoper- 
ate as  an undercover agent. charges would be dropped. The A i r  
Farce would also give him special consideration and reassign him. 
Hall agreed and went off-base to the trailer of Burden where he 
purchased lysergic acid diethylamide and phencycladine The trial 
court suppressed the evidence obtained through Hail because of his 
military status. The Michigan Court of Appeals affirmed the trial 
court decision.lz' The Court of Appeals rejected the language in 
McArtkur stating that the Posse Comitatus Act doesnot require that 
the military subject civilians toregulatms.  proscriptlms orcompui- 
SIUIIS: "Although it is clear that the subjugation of civilians to mil- 
itary power mould violate theact .  sodoesuseofmilitarypersonnelas 
undercover agents for civilinn authority ' ' z  The Court of Appeals 
felt compelled to apply an exciusionary rule because its investigation 
had failed to  uncover a prosecution under the P o w  Comitatus Act. 
"Thus the only  real sanction remaining to dissuade persons a h o  
violated its provisions is the sanction of the exclusionary rule "IgZ 

The Supreme Court of Michigan reversed. The court concluded 
that the legislative history of the Act clearly understood that there 
would be times when a soldier would be no more than any other 
citizen and should be so treated under the Act During the legidatire 
debate, Senator Windam asked Senator Merriman ifasoldier could 
assist Merriman if he were being murderously attacked 

If a soldier %e83 a man assaulting me with a view to take 
my l i fe ,  he i s  not going to stand by and see him do it. he 
comes to my relief not as a soldier, but as a human being a 
man with a soul ~n his body. and as a citizen.. . The 
soldier standing by would have interposed if he had been a 
man. but not as a soldier. He could not have gone dawn in 
pursuance of an order from a colonel or B captain. but he 
would have done It as a man.'2. 

The court concluded this was an excellent example of the military 

People U .  

W11 Mich 66 308 S W 2 d  111 115831 
' P e o p l e ,  B i r d e n  9 1  Mieh App 205 288 S JV P d  352 119751 
'lid nt 351 
."id 81 395 
2.7 Coni Rec 1216 115idl  
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member acting undercover who IS to be treated as any other citizen: 

In  cooperating and assisting the civilian police agency, 
Hall was not acting as a member of the military. He u-as 
acting only as a civilian. His military status was merely 
incidental to and not essential to his involvement with the 
civilian authorities. He war not in uniform. He was not 
acting under military orders. He did not exercise either 
explicity or implicity any military authority.lz5 

While Burden's a n a l y s ~  of the airman as a citizen seems quite 
correct. It will not be much help to the military police investigator 
who is a full-time crime fighter. The investigator's military status is 
not just incidental to his or her off-post undercover work. Further. 
the investigator's actions are  authorized by military superiors. As 
stated earlier, the investigator should insure that he or she 1s pursu- 
ing a legitimate military function. If an action takes the investigator 
off-post, heor  sheshould beasunobtrusiveaspassible. Theinvestiga- 
tor should never be in a position to assert authority over civilians. It 
should be noted. however. that the loeating of civilians who are 
dealing in drugs o i i  the installation clearly has an effect upon law 
order. discipline, morale. and Security and should permit the exer- 
cise of military authority. 

B. JOINT MILITARY-CIVILIAN PATROLS 
Many military installations are located adjacent to towns with a 

Smaller population than the installation. These small towns increase 
in population on  weekends. when the troops are  seeking entertain- 
ment. The palice force af these towns is u ~ u a l l y  larger than other 
towns of equal size. Even then. the police force may be undermanned 
for the weekend activities. One solution to the problem 1s for the 
miiitary police to assist in law enfarcementactivities. While military 
police authority i s  limited to military personnel whoviolate military 
l a w  including reckless and drunken driving. disorderly conduct, 
and other types of conduct prejudice to the goad order and discipline 
of the armed forces, it is not unu~ua.1 to see a military police patroi 
cruising the entertainment district of a neighboring town. 

As early as 1922. The Judge Advocate General of the Army 
frowned on such activity. believing that It would undoubtedly result 
in confusion and harmful results if practiced.126 In 1962. The Judge 
Advocate General determined that the purpose of a joint military- 

"j303 6 W 2d a t  446.47 
"'JAG 263 6 14 Jvne 1922 
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civilian patrol was to allom "military personnel to assist civilian 
thus iialating the Poise Comitatus 

Act. Hoiverer. in 1956. ~n a lengthy and weli-developed opinion. The 
Judge Advocate General advised the Provost Marshal General that 
earlier opinions were "unduly pessimistic and restriCtive."12' He 
advised thatearlieropinione were not based upon legal principle, but 
based upon policy. Thus, joint patrols were permitted with the 
understanding that military police would be thoroughly instructed 
as to the limits of their authority. 

In  1956. the Kansas Supreme Court addressed the legalitr of a 
joint patrol between civilian police and the Fort Riley military 
police.129 In  that case, a joint  patrol received notice of B liquor store 
robbery. They stopped a car  fitting the description of the robbery 
vehicle and both officers assisted i n  a consent search of thecar .  The 
military policeman found a pistol under the passenger seat. The trial 
judge suppressed all evidence concerning the arrest because of the 
Posse Comitatus Act On appeal. the Supreme Court of Kansas rev- 
ersed. The court concluded that the activities of the military police- 
man constituted a technical violation of the Act But the court ga\e  
weight to the fact that the militarypoliceman wasactinginnacentli.  
with no knowledge of the Act .  and that no  court at that time had ever 
applied the exclusionarj rule to the Act 

Can the joint patrol work? If there IS to be a joint patrol. both 
members must be thoroughly versed in what IS legally permissible. 
Nonetheless. the problems of the Joint patrol are overwhelming. For 
example. I f  the civilian police officer apprehends a civilian offender. 
the milltar) policeman should not participate ~n the arrest. Is the 
military policeman's presence a t  the scene. with his helmet. bras- 
sard,  and weapon a form of assistance? Is this a case of the Civilian 
beingsubjugated to military authority? Presence creates the appear- 
ance of asmiranee. If a thug accompanied by two individuals stops a 
citizen and demands his ivallet. the presence of the two individuals 
standing by may affect the cit izen's decision These two indiwduals 
also ma? hare Some difficulty in convincing a court that they were 
not Involved. Thus. presence and appearance ofauthoritymayaffecr 
activities. Further  the possibility that the civilian police officer may 

wstance  IS forseeable It is hard to accept the 
tary policeman 1s merely like any other citizen 
tances The military policeman I S  a trained law 
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enforcer who has been assigned by military orders toaccompany the 
civilian policeman. No one uould expect the military policeman to 
walk away from a life threatening situation No Set of instructions, 
however, can d r e  these Posse Comitatus problems 

VII. REIMBURSEMENTS 
Section 377. Retmbursement. The Secretary of Defense 
shall issue regulations providing that reimbursement 
may be a condition of assistance to a civilian lawenforce- 
ment official under the chapter 

Whether the Department of Defense will be reimbursed is a major 
controversy. The cost of the awstance  can be enormous. Shortl, 
after the enactment of the new Act, the United States Customs 
Service implemented Operation Thunderbolt. During the operation, 
Sary E2-C aircraft with sophisticated radar equipment, capable of 
detecting IOU flying aircraft were used. The cost of using the E2-Cs 
far 72 days was S800,000.'3L 

The Secretary of Defense issued his regulation in Enclosure 5 to 
DOD Directive 6625.5. The guidance advised that. in most cases 
when equipment or services are provided, the Economy 
yequires Department af Defense r e i m b ~ r s e m e n t . ~ ~ ~  

The Directive sets out three situations when amaiverof reimbur- 
sement may be granted: when the assistance provided isincidental to 
the militar>- purpose of the mission, ivhen the DOD personnel 
Involved receive training and operational benefits equivalent to the 
benefits provided. or ,  "when reimbursement is not otherwise 
required by l a d '  and waiver wi l l  not adversely affect military 
preparednes'34 

The Department of Justice did not agree as to when reimburse- 
ment was mandatory. In  a 9 August 1982 letter to the Secretary of 
Defense, the Attorney General ad\ )sed that reimbursement under 

L discretionary with the Secretary of Defense and that 
ng fornard to department cooperation "on a non-  

rembursable  basis in staunching the f low of illegal drugs across our 

lZ'10 0 S C $ 3 7 7  ISvpp V 19811 
8lTestimoni of Mr JamesJuIian. Principal Deput? hjrmtanr Seeretar) of Defense, 

~ ~ ~ ~ ~ \ + e r ,  Reserw A f f a m  and Logistics. Department of Defense nf the hearings 
hefore Goiernmenr Information and Indi\idual Rights Svbcommltter of theCommlt- 
fee on Government Oparaf ionr  on 22 Peh 1982 

.'231 C S C 8 686 (19761. 
Im'DOD Dir 6625.5.  Enel 5 ,  para B 1 
1S'Id at Encl 5 para B 2 
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An opinion of the Office of Legal Counsel of the Justice 
t was attached to the Attorney General's letter. l6 The 

opinion argued that the use of the ivard "may" in section X i  clearly 
made the question of reimbursement permissible and not manda- 
tory. The opinion agreed that. under the Economy Act. agencies 
providing services were generally required to seek reimbursement 
for the actual cost of the services provided. However, the new Act, 
provided separate and specific authority for one agency to a s m t  
another. and,  thus, there was no need to rely on or apply the Economy 
Act to such casesL3- In the new Act, Congress provided specific 
authority and made reimbursement permissible. Concerning Sec- 
tion 371, the Conference Committee stated that the "regulation 
should reflect sufficient flexibility to take into consideration the 
budgetary resources available to civilian lair enforcement agen- 
c i e ~ . " ~ ~ ~  The Office of Legal Counsel insisted that the Conference 
Committee would not be addressing "sufficient flexibility" I f  reim. 
bursement were mandatory -38 

The Department of Defense had made Its position known to the 
Justice Department as early as March 1982. Its views %ere consi. 
dered and rejected in the Office of Legal Counsel Opinion. Certain 
points in the Defense Department's position are  difficult to Ignore. 
First. section 3 i 2  of the new Act states that the Secretary of Defense. 

other appl ieohie  luw. ' '  may make equipment 
available: 

This phrase WBS added M the legislation by the House 
Judiciary Committee. with the support of the Government 
Operations Committee. to ensure that the clarification of 
the Posse Comitatus Act. 18 U.S.C. 1385. did not produce 
any changes in law governing the transfer of property and 
services among government agencies.-'o 

The Conference Committee stated that "in accordance with other 
applicable laic.'' was added to assure the continued application of 
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This seems inconsistent with the Justices Depart- 
that a new and specific statutory authority had been 

created. 

The Department of Defense also offered a persuaswe explanation 
a s t o ~ ~ h ~ t h e p e r m i s ~ ~ r e ~ o r d " m a ~ " r v a s u s e d ~ n s e c t i o n 3 7 l . H a d t h e  
Section stated "reimbursement shall be a condition." then the Secre- 
tary of Defense would be required to collect. even in cases where the 
service provided was incidental to the military 

It is no coincidence that the opinions of both departments Strongly 
suppart the interests of their particular agency This is advocacy a t  
its finest. Hoiverer, in a bureaucracy, the agency with the greatest 
influence in the Executive branch will undoubtedly be determined to 
be correct. 

VIII. SUMMARY A N D  CONCLUSION 
In  its effort to enc~urage  the military to provide assistance to 

civilian law enforcement officiais, Congress provided clarification 
and slight modification to the Posse Comitatus Act. The first three 
sections of the new Act were intended to clarify existing lair. Com. 
manders who were hesitant to respond prior t o t h e n e e  Actnolonger 
have reason to pause. 

The new Act authorized the providing of criminal information 
obtained during the normal course of military operations, of military 
equLpment and facilities for law enforcement purposes, of military 
personnel to train civilian law enforcement personnel in the apera- 
tion and maintenance of equipmentprovided under the new Act, and 
of expert advice. The authority of the military to act in these areas I S  

prababl>- uider  than that spelled out i n  the legislation. But because 
of the nonpreemption provision in the new Act, widerauthority, such 
as training law enfarcement personnel ~ncrondandriotcontrol ,s t i l l  
emsts. 

Military personnel are  now authorized to operate military equip- 
ment t o  assist civilian law enforcement. However, except in emer- 
gency circumstances, the military personnel may only use the 
equipment for "monitoring and communicating the movementaf air 
and sea traffic.""s The test far meeting the requirements of an 
emergency circumstance IS difficult and the increase in assistance 
provided by the military i s  meager. Only by using the Navy and 
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Marine Corps, who h a t e  never been covered by the Posse Comitatus 
Act. has the Department af Defense developed a procedure fclr Pro- 
\ iding aggrejsire asSistance.l- The procedure which permits the 
Sary  and Xarine Carps to interdict vessels, arrest. search. and Seize 
wll surely be challenged ~n the future. 

Many of the daily contacts berneen the military and the local 
civilian law enforcement authorities were not addressed in  the new 
Act. The h u e  of the military undercover agent and how deeply the 
agent may become involved in off-post wti i i t ies  remains ripe for 
litigation. The military law enforcement officer who can document 
that his or her off-past activities primarily accomplish official mil- 
itary functions related to protecting discipline. morale. safety. and 
security of the installation uill be in the best position 
litigation. The oflicer mustalsoinsure thathisor  herac 
conmtute  an exercise of authority over civilians. 

The Department of Defense cannot afford to pay the costs of the 
assistance provided under the new Act Howerer, pressure can be 
applied by Congress and the Adminiatration to cause that result. It 
rill be difficult todetermine whentheexpense hasreachedthe point 
that it m i l l  affect military preparedness. If the Department of 
Defense Department prevails in Its views on reimbursement.l"CCon- 
gress nouid be required to appropriatel) fund the requesting I a n  
enforcement agencies 

Probably the most significant aspect of the new Act. is that it 
seems to ha\e adopted the a c t i w p a s s i w  philosophy of Red 
Feather.:' and MeArthurl(' ~n developing limits on military assist- 
ance. This adds credence to the rationales of those cases and should 
result i n  a more logical derelopment of the lam in  this area 
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THEJUDGEADVOCATEGENERAL 

BY THE 
WARTIME LEGISLATION TEAM 

by Lieutenant Colonel E.  A. Gates* 
and 

Major Gary V. Caaida** 

I .  INTRODUCTION 
Military Justice must be effective, efficient and fair, bath ~n times 

of peace and war.  To this end w e  must constantly strwe. as military 
justice 1s not an end in itself. but an important means by which to 
promote discipline through just leadership 

In 19.50. Congress promulgated the Uniform Code of .Military 
Justice (UCMJ).' Among the purposes articulated for enactment of 
the UCMJ were the need for uniformity among t h e  military servi- 
ces? the desire to prevent future excessive punishments as perceived 
to havebeenimposedduringWoridU'arI1, andthedesiretoprohibit 
commanders from exercising improper command influence.3 Con- 
gress expressed its confidence that the new code would workequally 
well in  times of war and peace, and would not unduly restrict the 
conduct of military operations.' 
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Xhether  or not the original Code would hare fulfilied these erpec- 
tations gradually became a moot question. The United States Court 
af Military Appeals quickly established a new doctrine called "mil- 
) tar?  due process of law,"  a powerful concept whereby the court 
applies legal protections derived from principles applicable in c i \ -  
ilian criminal proceedings. but not provided by the UCMJ.' In  other 
areas, especially self-mcriminatmn. soldiers were ~nitialiy accorded 
greater protections than were enjoyed by defendants in c iv i l ian 
 court^.^ The Military Justice Act of 1968- enhanced the role that 
lamyera would play ~n the maintenance of uni t  discipline by expand- 
ing the accused' rights to representation by legally-qualified counsel. 
by converting the summary court-martial to one of consensual J U T I S -  
diction. and by creating an independent trial judiciary composed of 
military judges for special as well as general courts-martial, which 
led to substantial modification of court-martial procedures In 1973. 
Secretary of Defense Laird directed that service members facing 
nonjudicial action under Article 15. UCMJ, would be allowed an 
opportunity to consult with legal counsel.i Also. the Court of Military 
Appeals subsequently tied the provision of legally qualified defense 
counsel to the use of summary courts.martlal conwctmnsq and 
records of nonjudicial punishmentlo for punishment enhancement 
and aggravation in subsesuent courts-martial. 

These statutory enactments. regulatory actions, and court  deci- 
sions, while certainly not inclusive serve io illustrate the"judiciaii- 
zation" of the military disciplinari sbjtem Discipline ~n the armed 
forces has come to depend more and mare on  the actions of lawyers 
and the provision of legal advice. with a concomitant decline in the 
scape of commanders' disciplinary authorit, While the heart of the 
Code-the punitive articles-has remained relatiiely untouched 
Since 1950. the procedures and processes which dr i \e  the system 
have become labyrinthine. Concern was expressed long ago that the 

ed State; \ Baaker 9 >I J 113 iC \.I 

fed Starei ,  M a c k  9 hi J PO0 IC M A 19 
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System might not perfarm adequately in time of war.ll and the 
iiarnings recent15 have become more insistent.'? 

In  1982, because of his increasing concern that the System might 
not operate efficiently during major combat operations. The Judge 
Advocate General af the Army directed the formation of the R a r -  
time Legislation Team (WALT) to evaluate the military justice sys- 
tem and to make recammendatiansforimprovingitseffectiveness in 
wartime. WALT, established as a non.permanent study group. con- 
ducted Its work between August 1982 and September 1983. 

11. MISSIOK 
The mission of WALT *as to review the U C M J ,  the Manual far 

Courts-Martial (MCM). Department of Defense directives. and 
Army regulations (AR! dealing with military Justice. The primary 
objective was to ensure that the military justice system in an armed 
conflict nould be able to function fairly and efficiently, nithout 
unduly burdening commanders. or unnecew.riip utilizing resour- 
ces. The system s-as to  be equally workable in high or l o w  intensity 
conflicts of short or prolonged duration. Whenever possible, proce- 
dures were to be streamlined and simplified, and administrative 
support requirements reduced. While case law was to beconsidered. 
i t  v a s  not t o  dictate the result except where case holdings were 
clearly premised on a constitutional or military due process basis. 
Specifically excepted from the study were major changes to the 
puniti\e articles (Subchapter X,  UCZ1J!.13 Also excluded were the 
administrative actions. such as administrative discharges and bars 
to reenlistment, which sometimes complement the military justice 
system as alternative methods of disciplinary enforcement. The goal 
was to produce a complete legislative packet. including a "speaker 
letter,'' an implementing Presidential executive order, DOD direc- 
tives. Army regulations. and any necessary letters of instruction or 
guidance. 
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111. ASSUMPTIONS AND LIMITATIONS 
The study was purposely not designed as a JOint-serWCe eff0ort.l. 

nor were any representatives of other serrice~ consulted ahout the 
study. I t  RBS believed the the efficiency of the study group could be 
hampered if interservice coordination WBS effected duringthe initial 
study. Once completed. coordination could beaccomplished todeter- 
mine which proposals could be implemented immediately and to 
gain DOD-wide acceptance for proposals which had only wartime 

The assumption that same or a l laf theproporalrder i reduauldnat  
be implemented until wartime led the study group to establish 
another limitation-if its proposals would not he Implemented until 
Bartime, no radically new procedures or systems could be proposed. 
The introduction of a radically new military justice system a t  the 
outbreak af hostilities would ob\iously he counterproductive S o t  
only  would it be difficult for bath active duty and reserre judge 
advocates to assimilate a tatali? new system just when the caseload 
would probably be rising, but the basic familiarity that commanders 
and other laymen now hare with the System would be seriously 
undermined. ivith no assurance af time for retraining. Because of 
this limitation. the Study group rejected otherwise thought- 
proloking concepts which were proposed by variou~ contributors: 
for example. suggestions for creating courts of continuing jurisdic- 
tion and for centralizing referral of cases in legal services agencies. 

LVALT was also limited to considering systemic modifications 
which related directly to enhancing the deli\ery of legal support in 
wartime. hlodificatians which did not offer promise of increased 
agstemic efficiency ~n wartime were not ~ 0 n s i d e r e d . l ~  

Upon consideration of the foregoing assumptions and limitations, 
WALT concluded that Its primary function should be to attempt to 
correct certain problem areas unique to wartime military justice 
and t o  streamiine the system by modifying or eliminating. where 
appropriate, detractors from efficiency through simplification of 
procedures and paperwork reduction. The addition of new proce- 
dures or  complications was avoided whenever possible. N e w  proce- 
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dures were recommended only when they replaced more complexor 
burdensome procedures. 

Underlying all of the factors involved in the study was the neces- 
sity to keep the function of the military justice system in proper 
perspective. The system must contribute to the maintenanceof mil- 
itary discipline, as well as serving Society's interest in redressing 
criminal misconduct. Themilitaryjustice system isnot. however. the 
most important factor in maintaining discipline in combat. While 
the system undoubtedly enhances discipiine in units not facing com- 
bat. even to the point of helping to insal l  a sense of discipline in new 
trainees. the disciplinary contribution of military justice in combat 
is speculative. Accepted as more important are such factors as unit 
leadership. unit cohesivenesa, peer pressure, patriotism, self- 
discipline, and the political enviranmentsurroundingthehastilities. 
Further .  if designed or applied incorrectly or unfairly. the military 
justice System can detract from discipline. American society has 
come to expect a high level of "due process" to be built into its 
punitive systems. In military Ian. this is seen in a myriad of protec- 
tions, such as free legal advice or representation for nearly every 
adverse personnel action. redundant pretrial and past-trial reviews. 
and automatic appeals of courts-martial. Too many shortcuts in the 
system u 4 I  lead to perceptions af unfairness, which could undercut 
the positive effects the system has on discipiine. WALT analyzed 
every proposed modification to ensure that fairness was not unduly 
sacrificed for efficiency. and to ensure that changes were not coun- 
terproductive to discipline 

Because WALT mas formed to study the operation of the military 
Justice system in wartime. it was imperative that the study group 
develop familiarity with current combat doctrine. In developing its 
methodology, the study group concentrated on the environment that 
the military justice system would face in a combat theater. It was 
assumed that unit sand  institutions not in prOximitytocomhat,~l.ould 
have to deal with fewer. and more easily resolved. hurdles. 

Simplistically stated, most doctrinal development seems to focus 
on the large-scale. national-survival typewar. Naturally, thisis most 
aften expressed in terms of a NATO.Warsaw Pact confrontation in 
Europe. The battlefield i s  expected to be extremely lethal, with or 
without use of nuclear. chemical or biologlcai weapons. Electronic 
warfare  will be extremely disruptive of communicatmns, particu- 
larly hindering tactical units' communications. 

Army doctrine i s  presently being revised to encompass a concept 
called "AirLand Battle." As par t  of this revision, tactical units are 
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being reorganized into the "Corps 86" and "Division 86"structures. 
These reorganizations are designed to enhance the mobility. fire- 
power and combat effectiveness of cambat units The factors of 
mobility, lethality. and massing of force and firepower are  expected 
LO make battle lines indistinct. Opposing forces will rareiy fight 
siong distinct. orderly lines Rapid and massivetroop concentrations 
or  immensely destructive fires u'ili make some penetrations bk- both 
sides nearly inevitable and linear warfare will moat often be a tem- 
porary condition a t  best. distinctions between rear and forward 
areas - i l l  be blurred. Special emphasis IS placed on the autonomy 
and maneuverability of small units (battalions). Also gaining in 
importance is the "deep attack." which encourages tactical thrusts 
through the enemy forward echelons to disrupt or destroy enemy 
second echelon formations, logistical support and command and 
control At the same time, the enemy iviilattempttodisrupt our rear 
arean. even the deep rear ,  so that few areas in the theater would be 
immune from engagernent.16 

Because this environment offers the greatest challenge to the 
administration of military justice. KALTconcentrated on this hypo- 
thetical overseas battlefield A System designed for this battlefield 
should functioneven betterinalowerintensitFil.ar.BUChaSuaSSeen 
~n Vietnam. 

IV. METHODOLOGY 
A .  BASIC RESEARCH 

As the basic assumptions and limitations were being developed, 
V'ALT also developed its pian for analyzing the system and propos- 
ing modifications The first stage wss a review and overview of the 
historical bases af the UCMJ and the Articles of War and. concur- 
rently, an examination of current  law and practices. This examina. 
tion continued for the length of the study. and a bibliography of 
nearly one-hundred books, treaties. articles, and other sources of 
information was dweloped. Statistics reflecting the caseloads of 
each general c o u r t - m s m d  jurisdiction in World War I1 were 
located and studied Countless cases were a i m  studied during the 
course of the project. 

"Far a muie cornplere explanation of AirLand Battle daefr ine  JIY L'S Dep't a i  
.?.my Field \.Lama1 l o  100-5 Operation8 c h i  1.2 :CPOAug 19821 S r ~ n l s u H a n n e  
Dotlrirt nofDoymo MtI Rei  June1983 a l l 1  Holder I ~ " a p l r i . r r ~ ~ ~ i b r D r r p B o t f I r  
MII Rei , M a )  1982 at  56 
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3. CONTRIBUTIONS FROM THE FIELD 
The study group decided that suggestions for improving the S ~ S -  

tem ehauld besought from arar ie tyaf  persons. Thecommandersand 
staff judge advocates of every Army major command, every corps 
and division. three Separate brigades. and four Training and Doc- 
trine Command (TRADOC) installations were consulted. In addi- 
tion, every retired Army four-star general officer and every retired 
Army general officer of the Judge Advocate General's Corps was 
asked to contribute The study group developed a tentative list of 
issues that it wanted general court-martial convening authorities to 
consider. Whiie the study group wanted the respondents to discuss 
any issue that they considered noteworthy, the list of issues was 
presented in questionnaire or survey form so that the study group 
could get a sampiing Of the attitudes of respondents a-ho were not 
inclined to write a t  length. Staff judge advocates were asked to 
consuit with their commanders. with their oun personnel. and with 
subordinate commanders within their jurisdictions. The question. 
wire .  designed primarily ta suggest issues to commanders. did not 
corer issues which would be of primary interest only to judge advo- 
cates, such as rules of evidence or appellate proceedings Several 
"non-legal" questions, dealing with the placement and utilization of 
legal resources and the anticipated situsaf trialsincombattheaters. 
were included. The questionnaire often presented the most polarized 
resolution8 of an issue. and intermediate r e d m i o m  were left to be 
suggested and explored by the respondents. 

The instructions t o  the questionnaire asked respondents to relate 
the questions to wartime military lustice The instructions did not. 
however, ask respondents to relate their responses to a particular 
locality, %.e., combat theaters versus peaceful areas Mans respond. 
ents did, however. d raw this distinction intheir comments tospecific 
questions 

The questionnaire assumed that the respondent possessed a mod. 
erate  level of knowledge of the military justice system, and little 
background information was supplied. This approach was tsken 
primarily to minimize the length ai  the questionnaire and because 
the questionnaire was designed primarily for general court-martial 
convening authorities, who are exposed to the system regularly. 

Because the questionnaire was originally designed to suggest 
issues for fur ther  discussion, it was not pretested, nor were the 
potential respondents selected in accordance with accepted sam- 
phng procedures. 
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Many staff judge advocates provided the questionnaire to their 
staffs and subordinate commanders and staff officers w t h i n  their 
units or  installations. In  all, more than four hundred completed 
questionnaires were returned to WALT. The actire-dut, respand- 
ents included legal clerks, Judge advocates, and commanders and 
staff officers ~n grades 0-3 through 0-10. 

Because of the volume of response. the data fromrhe questionnaire 
proved to be invaluable for gauging attitudes toward concepts later 
developed by WALT. A large number of written suggestions were 
also received. many addressing areas not covered by the question- 
naire. These suggestions prompted substantial research and analy. 
s i s ,  resulting in the development of several proposed modifications. 
The quantifiable questionnaire responsesare presented in Appendix 
A. A few of the written comments are summarized I" Appendix B. 

C. DEVELOPMENT OF PROPOSALS 
Following a detailed review of the UCYJ  and the Manual for 

Courts-h1artm.l and a preliminary review o i  the surve)- responses 
and suggestions. FVALT developed a list of ''isues" or areas for 
detailed Study. Following research. analysis and discussion, apaper .  
designated "concept paper". was written to cover each issue or area. 
Each concept paper stated the problem considered. contained a 
detailed discussion of the issues, and made specific recommenda- 
tmns far changes. usually involving statutory or regulatory modifi- 
cations Following circulation of each paper for comment. a final 
decision memorandum was then prepared covering each revised 
concept, again ui th  specific recommendations. These memoranda 
were forwarded to The Judge Advocate General for decision. 

After each concept was finally approved. the study group drafted 
the legislation and regulations necessary to implement It. Becauseof 
the pendency of the Military Justice Act of 1983 (S. 9741, drafting 
sometimes had to be separately derived from both the current i a w  
and S. 971. As the legidalive packet was d r a m  together. a"speaker 
letter" was prepared, summarizing the proposed legislation for for. 
uwrding to the Speaker of the House of Representatives 

V. CONCEPTS IDENTIFIED 
Following are  summary discussions and rationale for the concepts 

developed by KALT.  Also included are summarizations a i  com- 
ments received upon coordination, WALT'S final position. and the 
decision of The Judge Advocate General. 

146 



19841 WARTIME LEGISLATION 

A .  JURISDICTION OVER CIVILIANS 
Civilian employees and civilian contractors' employees, particu- 

larly technicians, render important services ta the armed forces. 
Weapons systems and cambat support systems are  becoming 
increasingly complex. This complexity will i n c r e a ~ e  as the Ameri- 
can armed forces continue to emphasize quality over quantity in 
weapons sgstems development. Because of the inability of the mil- 
itary services to train and retain sufficient numbers of uniformed 
technicians, and because of rapid technological advances, civilian 
technicians are  used, both in the United States and overseas, for 
operation and maintenance of these complex systems and for train- 
ing d d i e r s .  

Concern has been expressed w t h i n  DOD that many of thesecivili. 
ans may not be willing to remain at their places of duty overseas 
when their personal or family safety is endangered by imminent or 

es. We hare insufficient historical experience to judge 
of civilian employees in a combat environment. The 

problem has been studied by mobilization planners in the office of 
the Assistant Secretary af Defense for Manpower. Reserve Affaire 
and Logisticsfor some time, butthescopeafthe problem hasnotbeen 
objectively measured. We do k n o w  however. that n e  have arulnera-  
bility. We know that there are civilians overseas operating systems 
which are critically important to combat operations. and that the 
failure of these systems in hostilities could lead to catastrophic 
results." 

D O D  is preparing to establish policy which would encourage criti- 
cal civilian employees to agree contractusily to remam on duty in 
areas of hostility in return for assurance that their families m i l l  be 
evacuated and that the employees wil l  be issued "nan-combatant" 
identification. Contractor employees who fail to honor their promise 
would suffer a monetary penalty. No remedies against government 
employees are  specified. 

This issue is too important to rely solely upon contractual prom- 
ises. An employee who is tempted to desert in the face of danger i s  
unlikely to be dissuaded by monetary penalties or employment ter. 
mination. An additional means of enforcing duty performance in 
wartime i s  the genuine threat af criminal prosecution, with the 
concomitant authorization of military commanders to exercise phys- 
ical restraint over civilians. 

For example, t h e  JCS World \Tide l l i l i t a r i  Command and Control %stem8 BrO 
eiienflsl  for mamtenance af command and control Thei are heaids dependent upon 
elvlllan eontraetarl 
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Two jurisdictional problems arise in considering the imposition of 
criminal sanctions upon cIvilims. First. it is important that the 
military have the ability to enforce duty performance during the 
period of time immediately preceding the inception of hostilities. 
even though this period of time would probably be construed as a 
time of peace,'d and adverse judicial precedent could prevent such 
sanctions. Second, upon inception of hostilities. adverse judicial 
precedent could also block jurisdiction over civilians. 

The Supreme Court has held Article 2(a ) ( l l ) .  UCYJ. to be uncon- 
stitutional insofar as It purports to establish court-martial jurisdic- 
tion over civilians accompanying a force o v e r ~ e a ~  in peacetime:? 
While various proposals have been advanced to cure this problem 
WALT concluded that a proposal advanced by Justice Clark i n  
.VcElray I .  ( h s t e d  States e* rei. Gitasliardo20 would place the least 
burden on  recruitment and personnel administration. Justice Clark 
suggested that court-martial jurisdiction might be asserted in peace- 
time against critical civilians mho are advised a t  the time of their 
employment of their susceptibility to such jurisdiction. WALT there- 
fore drafted a Statute which would subject certain previously identi- 
fied and notified civilian employees to court-martial jurisdiction 
upon Presidential invocation of the statute. 

The problem with asserting jurisdiction over civilians after the 
inception of hostilities arises from the decision of the United States 
Court of Military Appeals in  Ei7;Ied Stoles r ,  At~errl te .Z1 in which the 
term "in time of war" in Article 2la)(10) CCMJ, was construed as 
meaning a congressionally declared u ar. WALT concluded that this 
limitation is inappropriate because of the recent prevalence of 
limited engagements. the political considerations which might 
auger against a declaration of war. and the procedural delay inher- 
ent in declaring war. WALT therefore recommended the additionof 
the words "declared or undeclared'' to better define "in time of war" 
in Article Z(a)(lO). 
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Finally. because WALT was concerned with dissuading civilian 
employees and contractor employees from leaving their post8. 
WALT recommended making Articles 86 (desertion) and 86 
iabsence without leave) applicable to any person subject to court- 
martial jurisdiction rather than military personnel only. 

The Judge Advocate General approved these recommendations. 

B. CONTINUATION OF JURISDICTION 
While Congress was conducting hearings in 1949 on the proposed 

UCMJ, the Supreme Court overturned the courtmart ia l  conviction 
of a serviceman who had abused subordinate servicemen while they 
were interred as prisoners of war during World War I1 22 Congress 
reacted quickly by adding Article 3(a).93 which purported to pre- 
serve court-martial jurisdiction over service members and former 
servicemembers for offenses committed during a prior enlistment I f  
the offense was punishable by confinement for five yearsor moreand 
could not be tried in a domestic court. In  1965, the Supreme Court 
held Article 3(a) to be unconstitutional when applied to former ser. 
vice members who had severed ail connections with the military 
after their discharge.z4 Jurisdiction is not lost when a service 
member is discharged prior to completion of obligated service if the 
discharge is followed immediately by re.enlistmen1 or re-entry.ib 
This occurs frequently when a soldier is discharged before expira- 
tion of term of service ~n order to immediately re.enlist. But we are 
stili faced with the anomalous Situation that a service member e m  
commit an offense. be discharged a t  the end of his or her obligated 
service. re-enlist immediately, and then defy military jurisdiction. 
In wartime, criminal offenses occasionally go undetected, unsolved, 
or uncharged for extended periods. and neither logic nor fairness 
dictate that the offender should escape punishment. 

WALT recommended that Article 3(a) be amended to permit 
prosecution of a service member who commits an offense under the 
Code during a completed prior obligated tour of duty. The result IS 
that the military would not be precluded from trying a soldier who 
has re-enlisted since the commission of an offense, regardless of the 
authorized punishment or the concurrent jurisdiction of domestic 
c o u m  Military courts are uniquely qualified todetermine the needs 
of military discipline. The Judge Advocate General approved this 
recommendation. 
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C. PUNITIVE POWERS AND PUNISHMENTS 
In wartime, the punitive aspects of the military justice system 

could became a tuZo.edged sword unless applied mtelligently. The 
system operates in support of soldier discipline primarily as adeter-  
rent Punishment is threatened i n  the hope that the transgression 
wil l  not occur 

In  examining the contribution that the militaryjusticesyetem can 
make. the study group concluded that, ~n a general war,  punitire 
actions wil l  probably fall hea\ieat a t  the two ends of the spectrum. 
For minor misconduct or  misconduct of a soldier who remains suita- 
ble for fur ther  service. the commander w i l l  wantslmple. speedy, and 
effective correctional took Manpower will be s t  a premium-those 
u ho are fit to fight wll be called upon to do 30. Conversely. in cases 
inwiving serious offenses or soldiers wthout  further militarypoten- 
tial, commanders will probabl) seek lengthy terms of confinement. 
together with any adjudged punitive discharge. Special courts- 
martial. particularl)- those empowered to adjudge bad-conduct dis- 
charges. are likely to decline in use I n  wartime. the utility of 
returning a soldier to duty af ter  prolonged confinement E questiona- 
ble and commanders are unlikely to faror allon lng soldiers toescape 
the rigors of war through discharge after a short period of confine- 
ment. A number of contributors urged that small un 
be given sufficient puni t i ie  power to al low exped 
action a t  the lowest reasonable lerei. The study group therefore 
concentrated on the punitlie powers of nonjudicial punishment and 
summary courts.martial 

K i t h  regard to nonjudicial punishment administered under Arti- 
cle 15, UCMJ,  the study group recommended minor enhancement in 
commanders' punitive powers and major procedural changes to 
enhance speed and finality. Field-grade commanders would be 
allowed to impose restriction. extra duty. and correctional eustodi 
under summarized proceedings. Correctional custody would be 
enforceable through the use of physical restraint and would be 
imposable against soldiers in grades E-5 and below Reduction 
authority would be divorced from promotion authority. and every 
enlisted soldier could be reduced at least two grades by certain field 
commandern Commanding officers in pay grades 0-6 and above 
would have the greatest reduetion authority. The study group also 
recommended allowing commanding officers in pay grade 0-6 to 
impose forfeitures and detention of pay upon officers. Procedurally. 
the study group recommended eliminating the right to decline "on- 
judicial punishment. bur only during wartime 
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With regard to summary courts-martial. the study group recom. 
mended that themaximum impasableconfinement, hardlaborwith- 
out confinement. and forfeitures be increased to three months. and 
that the punishments apply to soldiers in pay grades E-6 and beiaw. 
The study group also recommended eliminating the righttodecline 
trial by summars  court-martial for service members ~n pay grades 
E-6 and below. and elimination of the right to consult with counsel 
about summary courts-martial. Further ,  the study group recom. 
mended that  imposition of confinement at  Summary court.martia1 
not require automatic reduction to the lowest enlisted grade The 
sentence limitations currently applicable TO senior enlisted person- 
nel would continue for personnel in pay grades E.7 and above 

The Judge Advocate General approved these modifications, and 
they are summarized in  Appendix C. 

D. SWEARING OF CHARGES 
Article 30, UCMJ. requires that a person signing court-martial 

charges do so under oath before a commissioned officer ofthearmed 
forces authorized to administer oaths In the Army.  only judgeadro- 
cates and adjutantscan w e a r  charges. In wartime. this requirement 
could constitute an unneces~ary obstacle if  the accuser does not have 
ready access to judge advocate or adjutant 

R A L T  considered substituting a requirement that charges be 
certified by the accuser in place of the oath requirement. It was 
believed. however. that the oath requirement adds a solemn and 
purposeful air to the process and should be retained. 

The Judge Advocate General approved WALT'S recommendation 
that Army Regulation 21-10 be amended. 8s authorized by Article 
136(a)(7), UCMJ. to allow any commissioned officer to administer 
the oath for this p u r p o ~ e .  

E. PRETRIAL CONFINEMENT A N D  MILITARY 
MAGISTRATES 

Article 10, UCMJ, gives broad authority for the use of pretrial 
confinement when it states, inter alia. that a person charged with an 
offense "shall be ordered into arrest or confinement. as circumstan- 
ces may require." The limitations placed on  this broad authority by 
the Court of Military Appeals in CnTted States r .  Heardxemight ,  a t  
f i rs t  blush, be viewed as imposing unreasonable limitations m war- 
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time which would prevent commandersfram incarcerating soldiers 
whose disciplinarsrialations might constituteathreatto thecombat 
effectiveness of a unit. WALT concluded, however. that there 1s 

sufficient flexibility i n  the Heard test to alloz a commander to 
isalate and control these disciplinary threats.*- Further ,  statutory 
modification to broaden the already broad provisions of Article 10 
could not override principles of military due process 01. constiru- 
tionai l a w  I n  addition, pretrial confinement often will not be a 
commander's first choice ~n temporarily rejolrinadisciplinar)- prob- 

n o r  near contact with the enemy. Moreover. 
ement facilities map rate a low priority in a 

combat theater. and commanders should find it distasteful to reward 
their problem soldiers with a safe refuge. 

The provision of Article 10 which discourages the use of pretrial 
confinement far offenses normally tried by summar) court-martial 
caused the study group no concern While the study group has pro- 
posed that Summar!' courts-martial be allowed to adpdge  three 
months'confinement, the study group does not believe that summary 
courts-martial wil l  be used for soldiers who are candidates for pret- 
rial confinement. Asaldier nhoseconduct isdisruptive tounitdisci- 
pline ~n time of war 1s unlikely to be tried by summary court-martial 
Rather. summar5 courts-martial w11 be a rehabilitative fool useful 
~n cases of relatively m u m  misconduct whereby the convening 
authority can gain leverage m e r  the soldier's future behavior b) 
suspending the confinement 

WALT did suggest that certain modifications be made to the 
military magistrate prorisions a i  AR 27-10 

a Allowing TJAG to de:egate the author 
magistrates down iudicial channels to supe 

b Allowing the Army to apply 11s magistrate provimns to prel- 
rial detainees from other services confined i n  Armyfacilitles, while 
allowing other EerYices t a  apply their o w n  magistrate provisions t o  
Army pretrial detainees ~n their confinement facilities: 

c .  Creating military exigency exceptions to time limits estab- 
lished for magistrate visits and releases from confinement: and 

d .  Allouing commanders to appeal adverse magistrate determi- 
nations on pretrial confinement to the supervising military judge 

The Judge Advocate General approved this concept. 

A per;uailue a r i i ~ u l a f i o n  o f t h i s  armrnent IS presented I" United S 
M J 781 ( A  C 11 R 19781 
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F. PLEADINGS 
It was suggested that the military pleadings system should be 

studied to determine whether some of the verbiage currently placed 
in the form specifications in Appendix 6,  MCM, could beeliminated. 
The oft-cited military rule that all elements of the offense. including 
words of criminality, must be pled is probably grounded in the 
Constitution's Eighth Amendment by a series of Supreme Court 
decisions in the late nineteenth century. Further, military pleadings 
a r e  significantly less complex. with less verbiage and formalism. 
than federal criminal pleadings. While some of the form specifica- 
tions could be shortened("robbery"is theexample usuallpgiven). the 
study group concluded that this would be unwise. First, there is 
uncertainty about whether lesser-included offenses are preserved 
when specifications are  shortened. Second, shortening specifications 
could lead to increased usage of motions to make more specific (bills 
of particular), which would increase, rather than decrease, the 
volume of paperwork. Finally, deletion of a few words from the form 
specifications will not have any appreciable effect on the effort 
expended in any particular case. 

The s tuds group was able to propose other substantial, streamlin- 
ing modifications to the current system. First. there is no reason why 
the name of the accused and the accompanying identifying data 
which allege in personam jurisdiction must be repeated in every 
specification. WALT recommended allowing these entries to be 
made once a t  the tap of each page of charges This would produce an 
immediate saving of effort, especially far trained and untrained 
administrative personnel, in every case imolwng multiplespecifica- 
tions In appropriatecases. the subject-matter jurisdiction pleadings 
required by ( m i t e d  States v. Alepa could also be consolidated. 

Second. the federal practice of presenting repetitive information 
in tabular format should be illustrated ~n the MCM. Thus, in cases 
involving multiple specifications under the same charge, the ele- 
ments common to each specification are presented once, and the 
elements which vary from specification to specification such as 
dates, amounts, places, items. are placed in a table. This practice 
could be very useful in cases involvingrepeated bad checks. unautho- 
rized absences. and larcenies. Vhiie there appears to be no current 
prohibition of this practice. It is not widely used. 
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Third. the study group recommended ending the use of specifica- 
tions. preferring instead that each act of misconduct alleged be 
denoted as a separate charge. The present SDtem confuses court 
members and leads to mistakes. 

Fourth. a two-page charge sheet. adaptedfrom a form designed by 
the Joint Serrice Committee for the proposed MCM, was recom- 
mended. The new form would be used for general and special courts- 
martial. and includes the minimum amount of data needed for 
sentencing. room for charges. and ail the information found on page 
3 of the current form A n  illustration of these proposals. not yet 
approred by The Judge Advocate General for further Implementa- 
tion. 1s in Appendix D. 

The Judge Advocate General has deferred action on these propos- 
als 50 that senior legal clerks and warrant officers can assess their 
administrative impact on legal office operations. 

G. DELEGATION OF CONVENING AUTHORITY 
FUNCTIONS 

Throughout American history, the disciplinary systems used by 
American military forces h a w  been controlled and guided by com- 
manders Perceptions of abuse of this authority during World War I 
brought proposals for reform. including a proposal far creation of a 
Court of Military but resulted in little impact upon com- 
manders' poxers. Once again, perceptions of abuse during World 
Rar  I1 carned  over to the congressional hearings on the then- 
proposed UCMJ in 1949 and 1950. and numerous suggestions were 
made toward reducing the power that commanders wield in the 
court-martial p r o c e s ~ . ~ ~  Most suggestions would hare limited the 
authority of commanders I" detailing court members and defense 
counsel. In  the end, the only substantial limitation imposed w e  the 
insertion of Article 37. which prohibits unlawful tampering with 
courts-martial, but the scope of commanders' functions was not 
reduced Commanders exercising convening authority functions 
continue to order cases tried, appoint all the court personnel, rexien 
the case after trial, and perform myriad other functions. 
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Because the convening authority is required ta personailyexercise 
most of his power9, the processing of cases is hampered when the 
c ~ n v e n i n g  authority is not continuously and readily available In 
wartime, these requirements may have two adverse effects: case 
processing will depend on the convening authority's availability, 
while his judicial duties couid detract from other important duties. 

In its survey, WALT posed ~everal  questions in  this area. Ques. 
tmns suggesting severing of the commander from these duties or 
allou ing complete delegation of these duties were soundly rejected. 
Questions which suggested allowing delegation of what might be 
considered ministerial functions, however, gained general 
acceptance. 

WALT concluded that convening authorities a t  all leveisshouldbe 
allowed to delegate some functions which are notautcomedetermin. 
ative. Specifically delegable to deputy and assistant commanders, 
executive officers and chiefs of staff is court member selection. In  
addition to the above-listed personnel, staff judge advocates and 
principal legal officers could be delegated the authority to excuse 
members and replace them from a list of alternates, and to rule on 
witness requesta. requests far depositions, requests for individual 
counsel, and sanity inquiries. In  addition, the military judge would 
be allowed to excuse members for good cause after assembly. 

WALT also proposed relievingcnnvening autharitiesof theduty of 
detailing military judges and counsel, and allowing the serv~ce 
Secretaries to establish procedures appropriate far their organiza- 
tions. This should result in proceduresnhich are mareefficient and 
more in tune with actual current practice. 

The most important functions which would not be delegable 
include referrai of the case to trial, immunization of witnesses. dis- 
missal of charges, acceptance of pretrial agreements, and initial 
action on the record. 

The Judge Advocate General approved this concept. 

H. DEFENSE COUNSEL 
Prior to the inception of this stddy, some commentators argued 

that the rights of service members ta be represented a t  courts. 
martial by counsel of choice should he limited or eliminated in 
wartime.s1 I n  the PUWIY. WALT asked whether the service Secretar. 
ies should be allowed to suspend. I" areas of hostility, the accused's 

"Lassetor & T h i i n g .  8upin nore 12 Westmareland & P r w h .  8 ~ p m  note 12 
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right to civilian counsel, and to limit military representation to 
detailed counsel. The respondents expressed considerable support 
far both propositions. particularly the former. WALT also received 
SuggestmnS which recommended elimination of the right to indirid- 
ual military counsel ( I W C )  entirel?. limiting IMC togeneral courts- 
martial. and precluding civilian representation in ipecificallr 
defined hostile fire areas. 

Whileexercise of the right to individual counsel cancausedelayof 
trials, and while accused may abuse It to delay XALT con. 
eluded that this rightshould belimitedonlyahen Itinterferesivitha 
higher public need. Thus, in anoverseascombattheater, thedesireof 
an accused for representation by civilian or military counsel from 
the continental United States might be contrary to mission or secur- 
ityconsideratians.arthe need for time15 resolutionofthecase. On the 
other hand. i f  absolute geographical limitatiow concerning reten. 
tion of counsel are established. the accused might be denied repres- 
entation by counsel who i s  readily available. I n  balancingthe need to 
recognize legitimate military considerations with the desire to 
impinge on  accuseds' rights only when clearly necessary. WALT 
identified two specific procedural problem areas. 

Firs t ,  when an accused requests militarycounaeiframacammand 
other than his own. the convening authority in most instances IS 
required to forward the request to the requested counsel's com- 
mander I n  a combat environment. the potential communications 
difficulties inherent in such a procedure seem obvious. Even when 
the request can be forwarded ta the other command. a decision that 
the requested coun~e l  is unavailable may be appealed. causing addi- 
tional delay. I n  short. a procedure that works well in peacetime may 
not work a t  all in wartime. WALT canciuded that the accused's 
convening authority should be allowed to deny such a request i f ,  due 
to military exigencies or other good cause. the forwarding of the 
request or  the delay that would result from such forwarding would 
unduly delay trial of the case The convening authority's denial 
should. however. be reviewable by the military judge for clear abuse 
of discretion. 

Second with regard to civilian counsel. delays are Sometimes 
encountered because the accused has not made arrangements far 
representation. but expresses a desire to do so, or the accused and his 
civilian c o u n ~ e l  have not come to terms or the civilian counsel is not 
available on the trial date This problem is sometimes raised for the 
first time a t  the beginning of trial While this i s  a common, but 
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manageable, problem ~n peacetime, its effect in wartime may be 
substantially more adverse. WALT concluded that the most apprap- 
riate Solution i s  to force the accused to make his or her decisionearly 
in the case and then to take expedient action. WALT proposed that 
the accused be required ta make a timely and detailed request for 
civilian counsel to the conrening authority. The convening authority 
would determine whether. under the attendant conditions, i t  would 
be possible fortheciviliancounael toappear,whethereitherprocess- 
ing the request or the subsequent appearance of counsel woulddelay 
trial. and. i f  80, whether other factors would preclude an otherwise 
reasonable delay. The convening authoritr 's decision denying civ- 
ilian counsel should also be reviewable by the military judge. but 
on15 for clear abuse of discretion. In  cases where the accused has 
failed to make a pretrial request, the military judge could decide 
whether the failure results in an untimely request and, if approp- 
riate, consider the merits of the request himself. In  any event, If 
civilian counsel is present at the trial and ready to proceed, he would 
not be excluded because of failure to make a request or because of 
prior denial of a request. 

While these proposals would be most applicable incombat theaters 
or areasof hostility, the proposalswerenotlimitedtosuchareas.Not 
only would the problems ?elating to specifying geographical limita- 
tions be raised again. but military exigencies might also exist i n  
non-hostile are% 

The Judge Advocate General approved this concept 

I. PRETRIAL INVESTIGATION 
The pretrial investigation, required by Article 32. UCMJ, before 

referral of charges ta a general court-martial, often cmsumeS sub- 
stantial resources, presents logistical difficulties, and delays the 
timely processing and trial of charges. Errors  relating to the conduct 
of the investigation sometimes become issues unrelated to the merits 
of the case.53 Witnesses are  transported around the w ~ r i d , ~ '  and the 
investigation has taken an the appearance of a mini-trial, complete 
with Its own procedural rules.35 Compliance with the intricacies 
reqmred in the pretrial investigation may be difficult in a combat 
environment 
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O n  the other hand the investigation often serves useful and valua- 
ble p u r p 0 s e 3 . ~ ~  WALT'S survey revealed that a majarit! of the 
respondents were not inclined to eliminate the inYestigs.tion aita- 
gether. but asignificant number of respondents urged simplification 
and streamlining of investigation procedures. 

WALT initially proposed a rather radical change which would 
h a w  converted the pretrial imestigatian into an informal Investiga- 
tion Simiiar to the informal investigation described i n  Chapter 1 of 
Army Regulation 15-6. There would hare  been no formal hearing. 
All teetimon! isould hare  been reduced to written statements. and 
the completed report would hare  been submitted to the accused. who 
would h a t e  been ailowed to submit his own statement or other e l l -  
dence K'ALT also proposed that the investigation be oprional with 
any commander ~n the accused's chain of command having the 
authority to order an iniestigarion This proposal v a i  made because 
many cases have been thoroughly investigated by police agencies 
and the charges are obviously supported by evidence and are 01 B 
serious nature  

The initial proposal had some \weaknesses. In  addition to Iim 
t h e  accused's ability to discover ewdence and crms.examine 
nesses. there would beadanger  thatevideneesupportingthechargeE 
would not be fully developed or analyzed. In  addition many charges 
in the past have proven unfounded or hate been referred to inferior 
courts because of t h e  thorough pretrial Investigation process. 

\VALTs final recommendations. approved by The Judge Advo- 
cate General ,  focused on reducing the delayjandexpenseoccasioned 
by t h e  pretrial investigation ai thout  altering the natureoftheinies-  
tiration Soecificallv. the accused would be reauired to sumbit  

from appearing a t  thesitur of the investigation ~n a timely manner .  A 
regulator? limitation on  witness availability would provide that any 
witness located more than one hundred miles f rom the investigation 
situs would be unavailable 017 se. and that the a\ailability of w t -  
nesses located within one hundred mlks  would be determined b) 
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balancing the significance of the U'itness'teitimanyagalnst the diffi. 
d t y  expense. delay and effect on  military operations involved in  
obtaining the witness. Further. the investigating officer would be 
alloxed to consider unsworn statements of unavailable aitnesses. 
Finally. another modification would permit the addition of charges 
which are resealed during the iniestigation inthout the necessity for 
ordering a new Investigation. 

J. PRETRIAL ADVICE 
Under Article 34, UCMJ, and paragraph 36, M C X  as current15 

applied in the field. the pretrial advice 1s often a multi-page docu- 
ment which summarizes the evidence relating to the charges. jets 
forth matters in extenuation and mitigation. gives the subordinate 
commanders' recommendations ~n the case, and provides the conven- 
ing authority with his staff judge advocate's recommendation. Prep- 
aration of the advice is a lengthy process which consumes valuable 
lawyer time. 

n'ALT recommended that Article 34 be amended to require that 
the conveningauthorityof his C O ~ C I U -  
cation  allege^ anoffenre. each charge 

is warranted by the evidence, and acourt-martial would havejuris- 
diction over the accused and the offense. The recommendation of the 
staff judge advocate would complete the advice. K A L T  8130 recorn. 
mended that the advice be allowed to be rendered oral ly  

The Judge Advocate General approved the recommendations 
except that he directed that the advice be i n  writing The burden 
here is minimal. since the advice could he a form or could be 
handuritten 

K.  RECORDS OF TRIAL 
I n  cases where a verbatim record of trial is required. it is not 

Uncommon for more time to lapse between the announcement Of 
sentence ~n the case and the convening authority's actions than 
between preferral of charges and triai. The time after trial is eon- 
sumed almost entirely by paperuork. primarily preparation and 
aurhentieation ofthe record of trial and preparation of the post-trial 
r e w e i v  Since. historically, the number ofcourts-martial increases in 
wartime, post-trial processing of cases is likely to become a bottle- 
neck in the system. 

The current  method of creating records of trial may not be satis- 
factory in wartime. Mast military court reporters use s t e x  masks. 
whereby they repeat every word spoken in court into a microphone. 
which isthenrecordedonatapecassette. Afterthetrial.thereporter 
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must transcribe the record onto paper I n  wartime, auffxlent 
numbers of tramed reporters may not be arallabie.3 the tape 
recorders used ma? not function well under fieid condlttons, and the 
electric typewriters and word processors used for transcription may 
not be available or  functional. 

Solutions to this problem are limited by technological innovation. 
but some modifications in current procedures are realistic under 
present technical capabilities. WALT therefore recommended that 
videotape and audiotape recordings of the actual irlal proceedings 
be ailowed to serve as the record af trial and that the recorder 
operator be alloued to authenticate these records. WALT also 
recommended that consideration be given to developing and procur- 
ing equipment which would withstand the rigors of field usage and 
could be operated on its own power system. 

The advantages of these proposals include 

a. Recorder operators would require much less training than 

b The necessity for written transcriptions 1s eliminated, 

c. The operator can monitor the recording during the recording 
process and then authenticate the record immediately after trial: 

d Copies of the record can be reproduced electronically. 

The proposal does ha\e  a t  least two drawbacks. First. unless the 
post-trial review is made less burdensome. review of the record of 
trial a t  the trial suits will require viewing or  listening to the tape, 
uhich 1s lessefficient thanusingawritten transcript. Second,for the 
same reason. appellate review may be lessefficient However, acqul- 
sition of the proper equipment a t  the appellate level would minimize 
this problem Also. during wartime. written transcripts of tape- 
recorded trials. when needed, could more easily be prepared at the 
appellate level than a t  the trial situs. 

The study group also recommended that the requirement for ver- 
batim records in one category of case8 be eliminated. that is. general 
courts-martial in which more than six months confinement I S  

adjudged. but which are not automaticallpre~,iewable under Article 
66(bl. UCYJ.  

Finally in an area related to records oftrial. RALTexamined the 
requirements for lire witness testimony at trial. While there are 

COUl't reporters: 

'-Some commands are heaid: dependent ~m 
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several provisions in military law which allow the use of substitutes 
for live testimony, it is unlikely that additional substitutes would 
paas conStitutional muster under the Confrontation Clause of the 
Sixth Amendment 

WALT did, however, propose a relaxation of the rules relating to 
the taking of depositions. While depositions are not widely used in 
peacetime-the deponent must be unavailable for trial testimony- 
they may be an important means of preserving evidence in serious 
cases arising in areas of hostility. One proposal allows depositions to 
be taken prior ta preferrai of charges, with a concomitant require- 
ment that the suspected offender be advised of the nature of the 
offense to enable him to intelligently cross-examine the deponent. 
Another proposal allowsvideotape andaudiotape recordings toserve 
as the record of the deposition. Finally. the attorneyclient relation. 
ship between the accused and counsel for the deposition would be 
severed statutorily when required by military exigencies. 

The Judge  Advocate General approved this concept. 

L. POST-TRIAL REVIEW 
The post.triai review required by Article 61, UCMJ,  is the vehicle 

by which the staff judge advocate provides advice in certain cases to 
the convening authority after trial to enable the conveningauthority 
to take action in the case under Article 60. In  WALT's opinion, the 
post-trial review. as presently structured, is among the most unne- 
cessary and resource wasting procedures in the military justice 
system. I n  addition, unnecessary issues and errors are caused by this 
requirement in cases otherwise free of error. 

Because the post-trial review 1s designed primarily to provide the 
convening authority with sufficient information u,ith which to judge 
the legal and factual correctness of the findings and sentence, 
WALT'S first recommendation converts the convening authority's 
function when takingaction t o m e  primariiyof exercisingclemency. 
While the conveningauthoritywould no longer be requiredto review 
the case for legal sufficiency, WALT would not deprive him of the 
authority to modify the findings or Sentence in appropriate cases. 

WALT recommended that the post-trial review be converted to a 
written recommendation. the contents of which would be prescribed 
by the President. WALT contemplated that the only required ele- 
ment of the recommendation would be the staff judge advocate's 
recommendation itself. The staff judge advocate could also, on hisor 
her o m  initiative, include other matters about the case or the 
accused which might assist thecanveningauthorityln taking action. 
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K A L T  also included a p r o r i ~ i o n  allowing the convening authority to 
be orally briefed an the contents of the recommendation. WALTalso 
recommended a l l o i img  the action itself to be read to the convening 
authority and his approval of the action could be denoted by signa- 
ture  of the staff judge ad\ocate or other delegate on behalf of the 
canvenmg authority. Thus.  in most cases. the convening authority 
could be ad\ised and take action ~n a case over a radio or telephone. 
ni thout the necessi tyforcarryinganypap 
offer the maximum flexibility and least a 
sible for effecting action a n  sentences in 

Because of the limited content of the staff judge advocate's recom- 
mendation, the utility of the trial defense counsel's G o ~ d r ~ ~  response 
is greatly reduced K A L T  therefore recommended that  the staff 
judge advocate have the option of serving, or not serving. his recom- 
mendation on  the defense counsel His decision would probably be 
determined by the relative difficulty of eonxeying the document to 
the defense counsel, the inclusion or  nm-inc lus ion  of contrmersid 
matters ~n the recommendation and his commander's preferences 

"dation were served. the rules of Goo& would apply. 
er. If not served the legal propriety of the recommen- 

dation could be raised and judged on appeal. 

So that  the accused has a means of communicating with the con- 
vening authorit: after trial FVALT recommended allowing the 
accused three days, extendible by ten days. to prepare and submit 
anything he or she desires the convening authority to consider prior 
to taking action ~n the case. 

Because the past-trial recommendation would normally relate 
merely t o  the exercise of clemency WALT recornmended deletion of 
the requirement found in paragraph 8% MCM, that  the convening 
authority explain any failure to follow the staff judge advocate's 
recommendation. 

The Judge Advocate General apprmed this concept 

M. ORDERS AND ACTIONS 
The study group also examined the formats of convening orders. 

promulgating orders. and actions 

IVith regard to convening orders the study group recommended 
ending the requirement that the qualifications and status as tooatha 
of the military judge and counsel be delineated. The miiitaryjudge 
inquires into counsel qualifications at the beginning of a trial. List- 

'Cnited State, I Goode. 1 \I J 2 I C  \I A 19751 
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ing counsels' branch w11 trigger an inquiry when a questionable 
circumstance arises and. a t  the appellate level, qualifications are 
easily checked. The study group also recommended deletion of the 
standard language ~n the introductory paragraph of convening 
orders regarding what cases the court-martial is convened to hear. 
The critical step here 1s the referral on the charge sheet of a particu- 
lar case to a particular court. 

Further ,  the study group recommended substantial modification 
of the format of the promulgating order. ineluding allowing the 
specifications to be summarized or "gisted." rather than repeated 
verbatim. These modifications should reduce substantially the 
length oi promulgating orders. 

The study group also recommended deletion of the prohibition, 
presently contained in Article 57(a). UCMJ. on applyingforfeitures 
before final action in cases where the accused is not confined. This 
provision occasionally causes mistakes in actions. The study group 
concluded that Congress had not intended to frustrate the intent of 
the sentencing authority when it promulgated Article 5i(a). and 
recommended amending Article 57(a)to alloirtheconreningauthor. 
ity to order forfeitures either executed or applied i n  every case a t  
time of initial action. The s tuds group also recommended that Ian. 
guage now placed in actions relating to place of confinement and 
forwarding af the record of trial far supervisory or appellate review 
be deleted. A promulgating order illustrative of these proposals, but 
not yet approied by The Judge Advocate General for further tmpie. 
mentation, i s  at Appendix E. 

The Judge Advocate Generai has deferred action a n  these propos- 
als so that senior legal clerks and warrant officers can assess their 
administrative impact on legal office operations. 

N .  APPELLATE SYSTEM 
An increased caseload in wartime wll i  obviously strain the mil- 

itary appellate system It should be noted that easelaad iluctuations 
can be partially offset by rules already in force. For example. each 
service's Judge Advocate General is allowed to establish as many 
panels of the Court of hlilitarp Review as are needed. Service Secre- 
taries can establish branch offices in the field. and additional panels 
can beplacedattheseoffices,asnasdoneinU'orld WarI1,TheCourt 
of Military Appeal? can control its caseload through the petition 
process. 

WALT considered and rejected a number of proposals for reduc- 
ing the appellate workload. For example. elimination af appeal af 
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special courts-martial under Article 66(b) was considered. This w a s  
rejected. however, because of the permanent stigma assomated wtth 
bad-conduct discharges and because WALT doubts that many "bad- 
conduct'' special courts-martial xil l be tried during a general war. 
As previously noted, commanders are unlikely to allow military 
accused to escape the rigors of wartime service with adhort period af 
confinement, followed by discharge This might actuallyencourage 
criminal misconduct. 

Another proposal would limit appellate review of guilt) pleas to 
issues oflurisdiction. sentence appropriateness. and. perhaps. fraud 
on the court and gross miscarriage of justice. The objective mas to 
limit review of the praridency of guilty pleas. This )bas rqected 
because of the critical role played by military appellate courts ~n 
ensuring the integrity of the military justice system. 

Another proposal would ha%e moved the revieu of guilty pleas to 
Article 69, UCMJ.  Itappears. however. that therei ien processisnot 
much more burdensome under Article 66 than under Articie 69. 
Also. confusion might result in cases with mixed piess I f  appellate 
revleu, were split. 

Also considered was a proposal to suspend appellate review of 
cases i n  ah ich  the convening authority has suspended the punish- 
ments gi i ing rise to automatic review. This proposal was rejected 
because the time lapse between action. vacation of the suspension. 
and appellate rei.ieu might preclude the retrial of cases overturned 
on appeal. 

WALT did recommend, and The Judge Advocate General 
approved a proposal to allow the accused to affirmatively ivaiie 
appellate review. This propow.l would have the additional benefit of 
negating the requirement for a verbatim record of trial when appeal 
has prevmudy been i aired 

0. EXTRAORDINARY POWERS FOR COMBAT 
COMMANDERS 

On a battlefield in which nuclear, chemical. or  biological aeapons 
are being employed, it i s  entirely possible that combat units will 
became totally isolated for prolonged time periods from higher head- 
quarters. Morale and discipline may he challenged. with neither the 
time nor the ahilityfar resort tanormaldisciplinaryactions. Even in 
conventional warfare. with emphasis on  small-unit maneuver and 
thrusts into enemy reserve echelons, challenges to discipline may 
arise which cannot await routine resolution. At the suggestion of 
several contributors. the study group explored the advisability for a 
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Statutory articulation of a commander's power to Summarily disci. 
pline his subordinates. 

This Summary punitive authority is not mertly recognized bg- 
current militar) law. nor can it be said that commanders inherentlg- 
have such authority as part of the customS of the service. Theanly 
hint of such authority is found in the 1901 and 191i Manuals for 
Courts-Ilartial. where martial law was divided into two branches; 
martial la\< at home and martial Ian applied to the Army. No 
further explanation was provided. and the reference to martial law 
applying to the Army was eliminated from the 1921 MCM. 

The reference to martial law. however. provides a compelling 
analogy. Martial law is authority over domestic society exercised by 
a military commanderautafclearnecessiig inthefaceofoverpower- 
ing social disorder. Martial law is bounded by no set limits: rather. 
the military commander defines the limits of his power according to 
what 1s reasonable and necessary under the circumstances. The 
commander's actions are judged after the fact to determine whether. 
under an objective standard. the actions taken s e r e  reasonable and 
necessary. If. as i s  legallg recognized. a commander can exercise 
extraordinary power over his civilian countrymen. then he surely 
must have a t  least thesameauthorityoverhis militarysubordinates 

Although a doctrine of necessity apparently will permit the com- 
mander to take reasonable actions necessary to mission accamplish- 
ment when traditional military disciplinary systems have "broken 
down." the study group concluded that such a doctrine should not be 
made par t  of statutory law A general statutory grant  of such power 
wouid have no meaningful definition. An attempt to draw a specific 
Statute might result in inadvertently limiting the commander's dis- 
cretion in this vital area. Further. an anticipatorypolitical c o n s e n ~ u s  
as to a definition af a doctrine so inextricably linked to the combat 
circumstances is unlikely Therefore. The Judge Advocate General 
approved the study group's recommendation that no further action 
be taken an this issue. 
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P. COMMAND RESPONSIBILITY FOR 
SUBORDI.VATES' WAR CRIMES 

Prompted by papers written by Colonel lViliiam G. Eckhardtl '  
and Major Thomas R. Kellw.'" the study group's only direct exami~  
nation of the punitive articles concerned whether a commander': 
duty to prevent violations of the lax of war should be articulated in 
starure or  regulation. 

Arm? policy states thatpersons subject to the military Ian of the 
r m t e d  States will normally b e  i r  i d  under the UCMJ for ridation: 
of the law of II ar:l The UChlJ does not, hoiuerer. jpeclf,call)- pros- 
cribe man) of the acts or omissions that might be committed b) 
commanders s i t h  regard to war crimescommltted by subordinares 
For example. a commander would be liable under the theor) of 
principals I f  he ordered or  encouraged rubordmares to commit 
crimes: but a commander n h o  merely looks the other iva) might 
eicapeliabilityaraprincipalbecause, asyet ,nodut?tainter ienehas 
been dearly a r t m l a t e d  in  military l a w  S i r n h r l y ,  a commander 
who 1s negligent ~n the requisite degree ~n falling to learn of s w h  
offenses b) his subordinates. thereby preventing corrective action 
from being timely taken. might, under appropriate eircumstan 
beguilt)-of dereliction ofdury. Butthisoffense's ma.ximum perm 
ible confinement of three months.wth therao-yearstatuteofl imlta-  
tions. is hardly conducive to effective enforcement 

~ ~ t ~ ~ l ~  86 of Protocol 1. Additional to the Genera Conventions of 
1949, ibhich was promulgated by the Conference In 1977. requlreE 
that  the partleg thereto repress and suppress breaches of rhe Geneba 
Conventmns. I t  alaostates that asuperior is not absolvedfromliab~l. 
it? for crimes commirted by subordinatesifthe superior knea or had 
Information which should haveenabled him toconclude thatoffenses 
were or would be committed by subordinates 

Primarily to prmide notice of their duties to commanders and 
other leaders S'ALT initially recommended that the Y C M  be 
amended to ertabllsh a dut? upon commanders to intervene to pre- 
vent subordinares' offenses The Study Froup also recommended that 
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Article 92(3), UChlJ  (dereliction). be expanded to cover "dereliction 
~n armed conflict." with a maximum sentence of ten years. and that 
no statute of limitations be set for this offense. 

After considering the comments submitted. houerer .  the study 
group's final recommendation was that  no action be taken a t  this 
time. Firs t ,  Protocol I. Additional IS nor parr of American municipal 
law hecauserhe Senate hasnotratifiedit, nor domanyofthe Protocol 
provisions have the status of cummar>-  mternational law.'? There- 
fore, \VALT's recommended changes would anticipate. rather than 
respond to, changes in international l a w  and mould impose require- 
ments on our forces which might not appiy to other parties to a 
conflict Second, articulation of these sanctions might causetimidity 
in field commanders a t  times when aggressive combat action is 
necessary Finally most Situations covered by the WALT recam. 
mendations can presently be pleaded as violations of the UCYJ. 
particuiarly Articies 133 and 134. In  those iituations where the 
punitive articles do not appiy, a military tribunal can be convened to 
judge a. commander's wtioni 

The Judge Advocate General approved this recommendation. 

Q. COMBAT DOCTRINE AND RESOURCES 
The study group also examined the issue of how Army legal assets 

wI1 be assigned, depioyed, and supported on the battlefield The 
study covered three areas: force ~ t ruc tu re ,  battlefield deployment. 
and equipment. 

\I'ith regard to force structure. the Corps is actiieiy and continu- 
ously working and pianning to ensure that sufficient judge advocate 
personnel are  included on combat unit TOE t o  adequately suppart 
each unit. The legal support structures for Division 86 (heavy div- 
ision and airborne:air assault divisions) have been defined and 
approved. 

Judge advocate planning for battlefield depioyment and opera- 
tions, however. has historically been left to the staff judge advocate 
and the commander Battle doctrine far the combat a rms  and sup- 
port organizations has always been a matter of Army-wide concern 
and development. Thereis. however, littleor no Army-uIdedoctrine 
on execution af the judge advocate missmn in a combat theater.@ It 
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also appears that the Army legal cornmunit)-. unlike most of the 
Army, does not regularly practice going to war. 

Senior personnel of the Corps are divided on  doctrine Some would 
establish no doctrine at all, preferring instead to maintain complete 
fiexibiliry as to personnel placement and utilization. Others would 
apparently want general doctrine established. based upon experi- 
mentation and analysis. More specifically, there IS a division of 
thought over whether judge advocate personnel can contributetothe 
mission of a combat-engaged division. or  whether they should be 
deployed in  echelons above division during active hoetiiities 

lVALT recommended experimentation and testing of combat 
deployment with a yiew toward development of doctrine and the 
marking of rhe boundarr between JAGC doctrine and individual 
unit planning. The study group recommended involvement of sev- 
era1 major commands ~n this effort. and follow-up of unit planning. 

With regard to equipment. there mas  be substantial deficiencies 
~n combat Staff judge advocates hale  very limited dedicated trans- 
portation assets. Battlefield mobility (assuming the battlefield and 
rear areas can be traversed by administrative vehicles or aircraft) 
~ 1 1  be important for investigation of war crimes and other offenses. 
claims matters. and advisement of commanders. Butcurrently. ded- 
icated t ranwwta t ion  resourcesdo not appear to beadequatelyarail- 
able and probabi, little. i f  any transportation resources wlli be 
available in wartime Similarly. the eff 
been substantially enhanced by the acq 
COPIITS,  court-reporting equipment. and other modern equipage. 
Much of it has been acquired off-the-shelf bp individual organiza. 
tmns for peacetime use. But is this equipment suitable forthe battle. 
fieid envmnment! Kill it function! Can I t  be readily repalred? Is 
greater standardization required? Does the Corps need a dedicated 
effort in research and development to produce standardized equip- 
ment with modular components far eass repair? Because this s tudy 
produced so many unanswered questions. WALT recornmended 
Army-level examination of the need far tactical vehicles and equip- 
ment suitable for JAGC fieid use. 

In  the future The Judge Advocate General and The Assistant 
Judge Advocate General mill receivesemi-annual briefings on  JAGC 
'igo-to.w,ar" capabilities from the Commandant of The Judge Adro- 
eate General's School 
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VI. IMPLEMENTATION OF CHANGES 
In  accordance with its mission statement, the study group foeused 

on modifications to the militaryju%ticesystemi~,hichcould beimple- 
mented a t  the initiation of hostilities. Nevertheless, thestudy group 
identified numerous changes which are  also appropriate far peace- 
time application and which could be implemented immediately. 
These Include: 

1. Eliminate the limitations on  Jurisdiction over offenses commit. 
ted during a prior enlistment. 

2. Shorten the pretrial advice and posbtriai review 

3. Apply Arms rules regarding the military magistrate's role ~n 
pretrial confinement to all persons confined in  Army facilities. and 
allow the other services to apply their rules to Army personnel 
confined in their facilities. 

4. Allow additional misconduct identified during the pretrial 
investigation conducted pursuant to Article 32, UCMJ. to becharged 
without a new investigation: allow the investigating officer to 
consider the unsworn statements of unavailable witnesses, and limit 
the available ability of witnesses. 

5 .  Authorize videotape and audiotape recorda of trial and 
depositions. 

6 .  Modify pieadings ardern, and actions as recommended by 
K A L T  after field testing of thew proposals. 

I .  Allow convicted accused to waive appellate revieu. 

8. Authorize convening authorities to delegate those functions 
recommended by WALT as delegable, except court member 
selection. 

Other changes, particularly jurisdiction over civilians, designed 
d e i y  for wartime application, necessarily require immediate legis- 
lative implementation SO that wartime applicabilty is assured 

VII. CONCLUSION 
The primary objective of this study was toensure that the military 

justice system will function fairly and efficientiy during wartime. 
WALT concluded that ,  although the current system will work with 
reasonable efficiency during B short. low intemity conflict, several 
changes are necessary in order to be confident that the system will 
operate effectiveis during a general war. The study group also con- 
cluded that commanders and legal personnel must be familiar with 
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the military justice system at the outbreak of hostilities and that 
most of its modifications would not  be ,mplemented until a m a w  
war L E  imminent Accordinglr. the foregoing modifications are. for 
the most part. designed to eliminate unnecessar) procedures and 
paperwork. and to enhance the effectiveness and timeliness of disci- 
plinary actions iiithout radically changing current practice. The 
stud>- group IS confident that, if these approied modlflcatlons are 
effected. the military J U B t l C B  system will better serve the ends of 
justice and discipline without undue sacrifice of the basic legal 
protections which should be accorded American aoidiers 
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AI'PENDIX A S U R V g Y  DATA' 

QUESTION ( X M  C A *  SJA" OTHEI<.IA*** KRTIREI) I<ETIRED**** OTHER***** 
n ~ i o  . J A W  GO 

YtiS NO YES N O  YES N O  Y K S  NO YES NO YES NO 

I Should the general 
prohhlion which precludes 
pretrial confinement for persons 
charged only with minor 
offensesberetainedf ......._.. 14 In 13 7 58 20 20 10 7 0 169 102 

2. Should a service member haw 
the right to decline nonjudicial 
punishmcnt and demand trial 
l~.ycourl-mardal? ..........,,.. 6 21 3 17 41 35 17 15 2 6 138 134 

3. Should the punishments 
authorized for a company gradr 
Article 15 for enlisted members 
be expanded to meludc, 
confinement at hard labor for 
someperid? .... . ........... 15 l(1 1 1  10 24 52 15 17 3 4 131 148 

lIuw many days'! (Median) . . . 30 days 1.1 days 7days  7days  l 4 d a y s  



> 
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Y K S  

11. Should any Article 15 
puniahmcnt be delayed fur any 
prrmd while an appeal ib 
pendinc? . . . . . .  5 

12. Shuuld lhe serv~ce memhcr 
he accorded the riCht ta consult 
with counsel before accepting or 
rqccting nonjudicial 
punishmrnt'! . . . . . .  6 

13a. Should Art id? 15 
punishments which do not 
lnY"lYe reriurll<,n or fr,rfc,torr 
be required to be rrrordrd in 
writing? . . . . . . . . . . . . . . . . . . .  17 

b. If so. should lhe Army 
return to the use of a company 
punishment book" ............ 17 

14. Should Summary courts- 
martial hc eliminalerl't ......... 7 

NO 

20 

19 

X 

20 

iES NO YI<S 

35 

37 

t2 

41 

3 1 

NO 

41 

40 

zc, 

19 

45 

YES 

I; 

13 

zn 

19 

7 

N O  

23 

19 

I 1  

10 

24 

ils:S N O  

4 3 

2 4  

5 2  

4 2  

1 6 

YES 

97 

in1 

1x1 

I75 

76 



15. If summary eourts-marliali 
arc- retained, should punishment 
authoritybeevpandrd? ........ 15 R 13 6 31 37 16 10 2 4 1% 93 

16. If summary eourts-martlal 
are retained. should a service 
mrmher have t h r  ripht to refuse 
trial bysummaryrourt? ... .. .. 6 111 :1 16 43 83 I I 19 I 6 93 174 

17. Should the punishment? 
authority of spceial  courts^ 
martlaibeenpanded? .......... 11 i n  17 4 43 34 8 i n  o 7 9x 167 

IS. In trials with court4 
members. should the detailed 
military judsc determine the 
sen~r~c ina l l ins tanees?  ....... 5 23 8 14 35 42 4 26 1 6 GO 211 

19. Should trials before court 
members beeliminated. i . ~ .  all 
eases would be tried befow a 
rnilitaryjudpealone'! .......... I 26 2 18 I6 56 0 30 O 7 29 2.11 

20. Should commanders' 
authority Lo convene eourls- 
martial be eliminated and that 

iudgeadvaeatcs? ..., ...._.... 1 26 0 20 36 37 0 31 1 6 14 267 
Z authority transferred l o  staff 
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24. If commanders retain the 
authority to C O ~ V E ~ C  courts- 
martial. should they be allowed 
to delcgate the followins 
functions: 

a. Selection of court 
members'! .................... 16 11 13 7 42 34 16 16 4 3 163 118 

b. Granting of immunity to 
potential witnesses? ........... 14 13 11 8 46 30 16 14 6 1 101 169 

25. Should the service 
secretaries or wme other 
authority be allowed to suspend 
the right to civilian counsel in 
areasofhostility? .............. 24 2 20 1 62 16 30 2 5 1 240 19 

26. Should the "Artiele 32 
pretrial investiyation" be 
eliminated? ................... 11 16 9 13 38 39 7 23 0 7 119 151 
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YES 

b. Alternativcly. would the 
wwision of leyal .wrvices he 
enhanerd by assigning all legal 
clerks to the office of the staff 
iudre advucate? ............... 3 

35a. Should surne court 
reporters and judge advocates 
be located with battalions? ..... 6 

I,. Should some of thesc legal 
r r ~ ~ u r e e ~  be located at Lhe 
briyadr level? ................ 17 

e.  Alternatively, should these 
leral reSrmPceS In, located only 
at the division rwar'! .......... 6 

36. Generally, within a combat 
Lheater. in what gcographieal 
areak) should court-martial 
eases be tried? 

NO 

19 

19 

6 

I 6  

SJA** OTIIEK JA*** ItETIRYI) RL.:TIKEU**** OTHER***** 

YBS NO 

3 14 

3 15 

9 9  

12 4 

YES 

34 

15 

45 

31 

NQ 

41 

61 

28 

RC, 

0-l(l 

Y F.S 

13 

ti 

11 

13 

NO 

11 

19 

9 

15 

..JAGC GO 

YES N O  

I 3 

1 4  

6 0  

0 3  

YES 

3 1 

I64 

232 

49 

N O  

231 

102 

37 

2u9 
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APPENDIX B SURVEY COMMENTS 

In  the last analysis. a disciplined. effective militar3- force i s  f a r  
morethe product ofgood leadership than a smooth-runningpunitive 
pracess.Thecourt-martial.goodasitmaybe,~sanarroa and limited 
deterrent to misconduct. I t  is, especially in wartime. essentially an 
alternative tool for a commander to be used when other, more effec- 
tive, methods have failed or are  likely to do SO. And its employment 
cannot be allowed to derogate mission accomplishment. O n  the can- 
trary. the militaryjusticesystem should beernplayedonly tosuppart 
mission accomplishment in times of military stress. Keeping these 
factors in mind is essential to the value and timeliness of the study 
you have initiated. 

The military justice system should not. indeed. it must not. become 
ahavenfor  thosewhowish taavaid theirfairshareafduty.  risks. and 
responsibilities. And the system should be such rhat when the stress 
is finally overcome and peacetime normality returns. the malefac- 
tors who did not do their duty do not share equally with those who 
loyally and properly performed their jobs as soldiers. 

-Retired JAGC general officer (0-8) 

The military justice system has became considerably more com- 
plex over the years since World War 11. Perhaps the most bother- 
some aspect of these changes is a perception among the younger 
officers that the system i s  too laborious administratively In seeking 
toimprovethesyEtemanythingthatcouldbedonetoreducethetime 
delaybetween thecornmissionofanoffenseandtheultimatesentenc- 
ing by a court-martial would be a major step forward in assisting 
commanders. Obviously, the rights of the individual must be pro- 
tected. but ofttimes it appears that the system has gone so f a r  in this 
regard that it overlooks the fact that the purpose of the military 
justice system is to support the commander in maintaining goad 
order and discipline in his unit. Obviously, this issue is fur ther  
compounded during combat situations. 

-Retired general officer (0-10) 

Overall, we have a good system. but some streamlining of proce- 
dures ispossible.Weareoftentoopronetodestroysystems thatwork 
well in the interest of management efficiency and then end u p  with 
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confusion and greater problems. Military justice is too important to 
trifle with unnecessarily. 

-General court-martial convening authority (0-8) 

For a commander a t  any level, the essence of maintaining good 
order and discipline during combat is the quality of leadership dem- 
onstrated by officers and "on-commissioned officers a t  all levels of 
command. Rhether  our  democratic system reliesupon volunteers or 
conscripts, it is not the details of our military justice system that 
determine the ultimate success of a commander. but the respect and 
confidence the individual soldier has in his leaders. Americans, 
acuteiy conscious of our system of justice in peacetime, cannot be 
expected to set aside practices which affect assumed eonstitutionai 
rights in the interest of what me might consider to be greater effi. 
ciency in combat. Accordingly, I counsel against potential shortcuts 
to military justice considered in the interest of efficiency in combat. 

-Retired general officer (0-10) 

The present disciplinary system will, with some modifications, 
accommodate the need far  discipline in nearly any conventional 
u a r f a r e  situation. On a nuclear battlefield, however, where smaller 
units are  likely ta become dispersed and isolated and the need for 
discipline is paramount, the commander should have extraordinary 
summary punitire authority. 

-Retired general officer (0-10) 

If general hostilities were to commence in Europe, there would be 
no time to convene courts. conduct investigations. etc. With an 
evpeetedcasualtyrateof2j-50umin thef i rs ta t0  10days.friendlyand 
enemy units intermingled, friendly units split up, and  command 
posts heavily attrited and constantly moving, the military justice 
system 8 s  we know it will be irrelevant. Fight ingfar  survival and on 
theedge ofthenuclear threshold, justice and discipline will have two 
essential aspects: (1) the discipline learned in peacetime will carry 
over. and (2) a t  the height of WWIII in Europe, justice wili be 
summary  and unrecorded. Confinement i s  out of the question. With 
no individual replacements available, every soldier will stay and 
fight. 

We must protect commanders who take reasonable measures 
designed to preserve the fighting force. Commanders who survive 
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shouldnotbepunishedfortakingactionsnecessary topreserve their 
units. 

-Brigade commander (0.6) 

Military justice today is overly technical and vastly over-lawyered. 
But before dismissing out of hand ail changes effected since 1920. it 
isessential toexaminetheconditians thatled tothosechanges.Those 
charged with the present project should read and study the legisla- 
tive history of enactments since 1920. 

-Retired JAGC colonel (0-61 

Retain and strengthen the commander's authority. I honestly 
believe that, with rare  exception, all commanders understand and 
respect our justice system and do not deliberately or consciously 
tamper with i tartrytoinfluenceit .But Iurgeallowingcommanderr 
to delegate some or all of their Military Justice powers. 

-Retired JAGC general officer (0-7) 

The commander is the custodian of the disciplinary system and he 
is responsible for discipline and good order. Do not allow him to 
divest himself of his roie. 

-Retired general officer (0-10) 

The commander. not the iudne advocate. must be remonsible far 
" I  

discipline. The commander must be responsible for his acts and can 
not hide behind the judge advocate. 

-Retired general officer (0-10) 

Thelegalsystemhas become tooeentralizedattao highalevei. Re 
must enhance the authority of the commander in the legal system 
and in sll areas. 

-Retired general officer (0-10) 

In reviewing the requirements placed on a commander during 
combat some may consider the military justice system a distraction, 
but it is essential that  the system continue to be responsive to the 
commander's needs. I do not believe it is I" the best interests of the 
Army for the commander to be relieved of his responsibilities far 
administering miiitsry justice merely because of B combat environ- 
ment. The key question should be how ta relieve the commander of 
Some of the details relating to the administration of the military 
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justice system, but  a t  the same time, allow him to retain responsibil- 
ity for the system. 

-Retired general officer (0-10) 

Return Article 15tothechainofcommandand letthelawyerstake 
care of the judicial system. 

-Group commander (0-6) 

Even in peacetime, I think that  lawyers should be removed from 
being involved in Article 15proceedings. Thepresent procedures are  
overly complicated and time consuming. The Army should return to 
using the unit punishment book and eliminate the present rules on 
filing records of NJP. 

-Judge advocate (0-6) 

In wartime. commanders should keep courts-martial to a min- 
imum.generallyusingthemonlytorid theserviceofthosemembers 
who can not or will not soldier. all the while seeking t o  preserve 
manpower. Personnelincanfinement,awaitingtrial,and thelikedo 
not contribute to the war  effort. 

-Retired general officer 10-10) 

One punishment authorized under Article l jshould be transfer to 

-Brigade-level commander (0-6) 

The irony in a combat situation where people can and are  being 
killedisthatthereisnopunishment whichcanequal thedanger  you 
face. Many times, in fact, punishment which removes a man from 
front-line duty is seen more as  a reward. If you used an approach 
habituailrwhich p u t a m a n  inconfinement youcouldendupwi thno  
one in the trenches. 

B front-line unit. 

-Battalian commander (0-5) 

Concerning summary courts-martial. we need to take whatever 
action is necessary to  give a commander authority to impose sum- 
marypunishment, toincludesome periodofconfinement. I f i t is tobe 
"summary," it must be by a summary  court officer (or judge) acting 
alone without the interjection of a defense counsel which causes delay. 

-Retired JAGC general officer (0-7) 
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The summary  court-martial should be eliminated. There a r e  tOO 
many green. uneducated youngsters passing judgment on other 
green. youthful offenders. 

-Retired general officer (0-101 

I favor a system which decentralizes the administration of justice. 
Weshould bererycareful m how weselectand trainourofficers,and 
then invest them with the disciplinary powers necessary to perform 
their functions properly. 

-Retired general officer (0-10) 
On the next battlefield, brigade commanders must hare GCM 

convening authority. That will be a life and death decision which 
should be made where life and death decisions are routinely made. 

-Division artillery commander (0-61 
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APPENDIX C: 
Proposed Modifications in Punitive Powers-KJP & SCY 
1. Nonjudicial punishment (Article 16): 

a. Permit use of reasonable restraint for enforcement of correc- 
tional custody. and allow imposition of correctional custody upon all 
EM in pay grades E-5 and below. 

b. Eliminate right toconsult with legal counsel prior to imposition 
of NJP. 

c. Allow summarized proceedings for field-grade restriction, 
extra  duty and correctional custody. 

d .  Eliminate right to demand trial by court-martial. 

e Reduction authority: 

Over Enlzsted Personnel 
Level 

Commanding officers in pay 
grade 0-3 and below 

Commanding officers in pay 
grades of 0-4 and 0-5 

Commanding officers in pay 
grade 0.6 

General officer commanders 

.Kay reduce 

E-4 and below to E-l  or 
intermediate pay grade 
E-? not more than one pay grade 

E-4 and below to E - l  or 
intermediate pay grade 
E-5 and E-6 not more than two 
pay grades 

E-4 and below to E - l  or 
intermediate pay grade 
E-5 and E-6 not more than three 
pay grades 
E-7, E-€ and E-9 not more than 
two pay grades 

E-4 and below to E-1 or 
intermediate pay grade 
E-5 and E 4  not more than three 
pay grades 
E-7, E-8 and E-9 not more 
than two pay grades 
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f. Additional punitive powers over o f fmrs :  

L e d  .wily impose 

Commanding officers in pay 
grade 0-6 

Commanding officers in pay 
grades 0-7 and higher 

2. Summary courts-martial: 

pay per month for three months. 

for pay grades E 4  and below 

belaw. 

SCM. 

CHL and hard labor without confinement. 

Forfeiture or detention of not 
more than 1/2 of 1 month's pay 
for 2 months 

Forfeiture or detention of not 
more than 112 of 1 month's pay 
for 2 months 

a .  Allow imposition of CHL for three months and forfeiture of 213 

b. Allow imposition of CHL and hard labor without confinement 

c. Eliminate r ight  to refuse trial by SCM far  pay grades E-6 and 

d .  Eliminate r ight  to consult with legal counsel prior to t r ia l  by 

e. Eliminate automatic reduction provision for SCM sentences of 
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A P P E N D I X  E 
ILLUSTRATIVE PROPOSED PROMULGATING ORDER 

DEPARTMEST OF THE ARMY 
Headquarters, 20th Infantry Dwision 

Fort Blank. Miasauri 63889 

GENERAL COURT-MARTIAL ORDER 26 February 1982 
NUMBER 3 

Private (E2)  John Doe, 102-23-6011, US Army. Company A, 1st 
Battalion, 66th Infantry. Fort  Blank. Missouri 63889 was tried with 
the following results: 

Charge 1: Article 85. Desertion from 16 August 1979 until 31 
December 1981. Plea: Kot guilty. Finding: Guilty. 

Charge 2: Article 121. Larceny of property of a value of $200 on 16 
August 1979. Plea: Not guilty. Finding: Not guilty. 

Sentence adjudged on 29 January 1982: 

Dishonorable discharge. forfeiture af all pay and allowances, can- 
finement a t  hard labor f m  18 months, and reduction ta El. 

ACTION 

In the case of Private lE2) John Doe, the sentence is approved. The 
forfeitures shall apply to pay and allowances becoming due on or 
after the date of this action. The service of the sentence to confine- 
ment was deferred on 1 February 1982. and the deferment i s  re- 
scinded effective this date. 

BY COMMASD OF MAJOR GENERAL B L U N T  

DISTRIBUTION: 

190 



__ .......................................................................... ..................................... ..... ...... ......... _: . ,Y  . .  

-- 
.................................................. ...... ..--.--...- ~~ .,.." .^ll.-..X " ~ "  .---.. ~.--*-.-.. 

191 








