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EYEWITNESS IDENTIFICATION IN MILITARY LAW

by
Colonel Francis A. Gilligan*
and
Major Alan K, Hahn**
I. INTRODUCTION

The special dangers involved in eyewitness identification have led to
the development of a unique hody of law. This article discusses primarily
the unigue constitutional and evidentiary problems involved in eyewit-
ness identification.

From the constitutional standpoint, many law enforcement officials
and prosecutors readily see the right to counsel and due process issues,
but overlook the fourth amendment issues. Additional problems arise
from interpreting the “codification” of the right to counsel and due proc-
ess rules in Military Rule of Evidence (Rule} 321. Finally, the existence
of an independent source may allow an in-court identification even if a
violation of the right to counsel, due process, or the fourth amendment
excludes evidence of the pretrial identification.

From an evidentiary view, Rules 321 and 801(dX1)C) raise questions
concerning when prior statements of identification are admitted for
truth and when they are admitted only to bolster the identification wit-
ness' credibility. Other problems exist concerning the admissibility of
expert testimony on the unreliability of eyewitness identification and
the propriety of such measures as in-court lineups and special cautionary
instructions.

*Judge Advocate General's Corps, United States Army, Deputy Commandant and Di-
rector, Academic Department, The Judge Advocate General's School, U.S. Army, 1984 to
present; Staff Judge Advocate, 101st Airborne Division (Air Assault) and Fort Campbell,
Fort Camphell, Kentucky, 1980-1983. B A., Alfred University, 1961; J.D, State Univer-
sity of New York at Buffalo, 1964; LLM., 1970, $.J.D., 1976, The George Washington
University, MM AS., US. Army Command and General Staf College, 1978, Member of
the bars of the State of New York and the Supreme Court of the United States,

**Judge Advocate General's Corps, United States Army. Currently assigned as the Dep-
uty Staff Judge Advocate, 82d Airborne Division, Fort Bragg, North Carolina. Formerly
Instructor, Criminal Law Division, The Judge Advocate General's School, U.S. Army,
1982-1985. B.A, cum laude, Marquette University, 1971; J.D., cum laude, University of
Wisconsin, 1978. Completed 30th Judge Advocate Graduate Course, 1981-82, Author of
Preparing Witnesses For Trial—A Methodology for New Judge Aduocates, The Army Law-
yer, July 1982, at 1; Previous Acquittals, Res Judicata, and Other Crimes Evidence Under
Military Rule of Evidence 404(b), The Army Lawyer, May 1983, at 1; Voluntary and Invol-
untary Expert Testimony in Courts-Martial, 106 Mil. L. Rev. 77 (1984),
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II. SIXTH AMENDMENT—ACCRUAL
OF THE RIGHT TO COUNSEL

Rule 321 divides the question of right to counsel between “military
lineups™ and “nonmilitary lineups.” This distinction was made because
the military does not have a preliminary hearing, information, or indict-
ment and so cannot easily assimilate civilian law. The drafters sought by
the distinction between the two types of lineups to comport with the
sixtha dment standard established by the Supreme Court.?

A. RIGHT TO COUNSEL AT NONMILITARY LINEUP

The right to counsel at a nonmilitary lineup for the purposes of identi-
fication accrues at the same time as “shall be determined by the princi-
ples of law generally recognized in the trial of criminal cases in the
United States district courts involving similar lineups.” The keys to
these principles are the Supreme Court decisions of United States v.
Wade® and Gilbert v. California .

In Wade the Court ruled prospectively’ that a post-indictment® lineup
was a critical stage of the prosecution which required the presence of
counsel. In Wade and Gilbert, a witness had previously identified the de-
fendant at a lineup conducted after the indictment and after appoint-
ment of counsel. To enforce the right to counsel, the Court provided that
failure to provide counsel resulted in per se exclusion® of the pretrial
identification. Subsequent identifications, including in-court identifica-
tions, were also excluded unless the prosecution showed by clear and

“Mil, R, Evid. 21(bX2XA)

*Mil. R. Evid, 321(bX2XB).

*Manual for Courts-Martial, United States, 1984, Mil, B, Evid, 321(bX2) analysis (1980)
[hereinafter cited as Mil. R. Evid, 321 analysis)

“Mil. R. Evid. 321(b)X2XB).

+388 U .S, 218 (1967)

:388 U 8. 263 (1967)

*Stovall v. Denno, 388 U S. 293, 297 (1967)

*While Wade involved a post-indictment lineup, the language of the opinion was broad
enough to encompess “any pretrial confrontation” Wade, 388 US. at 227. Gilbert and
later cases, however, characterized Wade as being limited to postindictment lineups, Gil-
bert, 388 U 3. at 272, Moore v. Illinois, 434 U.S, 220, 224 (1977)

*Gilbert, 388 U.S. at 272-73. See clso Moore, 434 1.8. 281-32. The Court did not address,
and there is 0o zuthority from the Supreme Court, as to whether this exclusionary rule
applies if the sole identification witness is unable to make an in-court identification due to
senility, forgetfulness, death. or fear engendered by threate,

2
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convincing evidence that the in-court identification had a basis inde-
pendent of the pretrial identification.*

In Wede the Court found a post-indictment lineup to be a critical stage
because: (1) eyewitness identification is recognized as being inherently
untrustworthy;" (2} there is the ever present danger of suggestive influ-
ences in the presentment of an accused for identification;** (3) the pres-
ence of counsel may deter the use of suggestive lineup practices;* and,
(4) it is nearly impossible for counsel to reconstruct what happened at a
lineup conducted without counsel, thereby substantially curtailing the
accused'’s ability to cross-examine and attack the credibility of the in-
court identification **

The impact of Wade was severely limited by the Supreme Court’s deci-
sion in Kirby v. lilinois,'® where the Court decided that individuals are
not entitled to a lawyer at a lineup until the “initiation of adversary judi-
cial criminal proceedings.”® This initiation occurs when “the govern-
ment had committed itself to prosecute™’ and “the adverse positions of
[the] government and defendant have solidified. " At this point the ac-
cused “finds himself faced with the prosecutorial forces of organized so-
clety, and immersed in the intricacies of substantive and procedural
criminal law.™*®

Kirby's language is unclear as to the exact procedural stage at which
the accused is entitled to counsel at a confrontation for identification,
The opinion states only that the answer depends on when the “initiation
of adversary judicial criminal proceedings” takes place. Although Chief
Justice Burger's concurring opinion seemed to indicate that this initia-

1°Qn one hand, the Court stated it was meaningless to merely exclude the pretrial iden-
tification because the defense may be compelled to bring out the pretrial identification any-
way to show its unfairness, and the defense would thereby unintentionally bolster the in-
court identification by dwelling on the pretrial identification. The defense, therefore, has
an opportunity to exclude both the pretrial and the in-court identification, Wade, 388 U.S.
1240, 241, On the other hand, the Court also felt it was unjustified to exclude an in-court
i ifi when an ind dent source for the identi: existed. The per se exclu-
sion of the pretrial identification was thaught to be sufficient to deter police misconduct by
depriving the government of the opportunity to bolster the witness by evidence of previous
identifications. Gilbert, 388 U.S. at 241.42. See infra notes 262-283 and accompanying

text,
“Wade, 388 U.S. at 228.
*Jd. at 228-38.
“Id. at 236,
“Jd. at 227-33, 239,
406 U.S, 682 (1972).
*Jd. at 689.
"Id

sig,
wig
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tion occurs when the accused has been formally charged,® the plurality
opinion suggests that this right accrues at the time of formal charge,
preliminary hearing, indictment, information, or arraignment.* While
not naming a specific stage when the accused is entitled to counsel, the
Court did set forth a rule that can be easily followed by law enforcement
officials. The accused is not entitled to counsel at any confrontation for
identification prior to formal charge, preliminary hearing, indictment,
information, or arraignment, provided that these stages of the prosecu-
tion are not purposely delayed to deny the accused the right to counsel.”?

Some lower courts have interpreted Kirby to mean that an arrest with-
out a warrant,® an arrest pursuant to a warrant, or an arrest plus con-
finement triggers the right to counsel at a lineup.* Other courts have
ruled, however, that an arrest is not a “formal charge” or “initiation of
[the] adversary criminal proceedings.” A third line of cases have de-
clared that no right to counsel exists prior to the information or indict-
ment

This third view was rejected in Moore v. Illinois,* when the Supreme
Court held that the defendant was entitled to counsel at a showup con-
ducted at the time of the preliminary hearing. The Court specifically re-
jected the argument that a defendant is entitled to counsel only after the
indictment.” The Court also rejected arguments that the right to coun-
sel did not accrue at showups® or at judicial proceedings such as a pre-
liminary hearing* The Court stated that Wade and Kirby apply to all
confrontations after the “initiation of adversary judicial criminal pro-
ceedings,” whether at the stationhouse or in the courtroom.

“Jd, at 691

©/d. at 689,

*Gtate v. Taylor, 60 Wis. 2d 506, 210 N, W.2d 873, 882-83 (1973),

“See, e.g., State v. Henderson, 285 N.C. 1, 208 8.E.2d 10(1974); Commonwealth v. Rich-
man, 458 Pa, 167, 320 A.24 351 (1974},

“S8ee, e.g., Robinson v. Zelker, 468 F.2d 159 (2d Cir. 1972); State v. Morris, 484 8.W.2d
288 (Mo. 1972)

“See, eg., Patler v. Slayton, 503 F.2d 472 (5th Cir. 1974); People v. Coleman, 381
N.Y.8.2d 692 (App. Div. 1976).

“See, e.g., United States v, Du\.a].\ 537 F.2d 15 (2d Cir.), cert. demed, 426 U.8. 950
(1976); Lane v. State, 506 8. W.2d 212 (Tex. Cr, App. 1874); V\rest. v. State, 229 Ga. 427,
1925.E.2d 163(1972)

""See, e.g., Dearinger v. United States, 468 F.2d 1032 (9th Cir. 1972); Ashford v. State,
274 8o, 2d 517 (Fla. App. 1973); State v. St. Andre, 263 La. 48, 267 So. 2d 190 (1972).

434 U8, 220(1977).

*Id. at 228, The Tth Circuit erroneously read “Kirby as holding that evidence of a cor-
poreal identification conducted in the absence of defense counsel must be excluded only if
the identification is made after the defendant is indicted. . .. Such a reading cannot be
squared with Kirby itself. . . (emphasis tn original)

14, “Although Wade and Gilbert both inyolved lineups, Wade clearl\ contemplated that
cou}\;el wzould be required in both [lineups and showups] situations. .

*ld. at
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The right to counsel rule of Wade, Gilbert, and Kirby has been at-
tacked from both directions. On one hand, an exclusionary rule which
disqualifies 2 knowledgeable witness from testifying is contrary to the
general trend of evidentiary law to reduce witness disqualifications.’*
Witness disqualification, as opposed to merely excluding objects, is a
drastic remedy otherwise disfavored by the Supreme Court even for con-
stitutional violations.* Congress unsuccessfully attempted to overrule
the cases by statutorily mandating the admission of eyewitness testi-
mony in federal trials.** In addition to Kirby, however, the harsh effects
of the rule have been ameliorated in police practices by use of the photo
lineup® and liberal application of the independent source test.*

On the other hand, Kirby has been attacked as inconsistent with the
intent of Wede and as insufficiently protective of the accused. The Kirby
decision was consistent with the holding in Wade but did not rely on its
underpinnings.”” Justice Brennan’s opinion in Wade relied upon the
sixth amendment and the accused’s right to counsel in criminal proceed-
ings, but the purpose of the right to counsel announced in Wade and Gil-
bert was primarily to ensure the fairness of the identification proceed-
ings and a fair trial.* It was not limited to the case when the suspect was
already indicted. The dangers of pretrial confrontation for the purpose
of identification exist whether or not adversarial judicial criminal pro-
ceedings have been initiated.®

B. RIGHTTO COUNSEL AT MILITARY LINEUPS

The Wade-Gilbert right to counsel rules were originally adopted in
military case law*® and then in the 1969 Manual for Courts-Martial.®
The original military rule predated the Kirby “initiation of adversary

“See generally McCormick’s Handbook of the Law of Evidence §7 71 (E. Cleary 3d ed.
1984).

*United Staes v. Ceccolini, 425 U.S. 268 (1978) (testimony of witness not excludable as
fruit of illegal search); Michigan v. Tucker, 417 U.S. 433 (1974) (applying Mirenda retro-
actively, the Court declined to exclude testimony of witnesses discovered from unwarned
interrogation).

18 U.8.C. § 3502 (1976). See generally Wright, Federal Practice and Procedure: Crim-
inal2d § 414.1(1982). The statute expressly applies only to Article Il courts and does not
therefore on its face apply to courts-martial

**See infra notes 80-84 and accompanying text.

*See infra notes 262-283 and accompanying te:

*'Both Wade and Gilbert were post-i md\ctment cases. The Court referred to this fact in
Wade at least twice. Wade, 388 U.8. at 219, 237,

#Wade, 388 U.S. at 226, 227

%See generally Levine & Tap, The Psychology of Criminal Identification: The Gap from
Wade to Kirby, 121 U. Pa. L. Rev. 1079(1973).

“United States v. Webster, 40 CMR. 627 (AB.R), petition denied, 18 C.M.A. 640, 40
C.M.R,327(1969).

“‘Manual for Courts-Mattial, United States, 1969 (Rev. ed ), para. 153a [hereinafter cited
a8 MCM, 1969],
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judicial criminal dings” test and blished a right to counsel at a
military lineup when the soldier was an accused*? or suspect, that is,
when the criminal investigation had focused on an individual **

Kirby’s “initiation of adversary judicial criminal proceedings” test was
finally adopted in military law with the promulgation of Rule 321 in
1980.* Because of the difficulty in transposing the Wade-Kirby rules di-
rectly to the military, the drafters adopted a rule to satisfy their hold-
ings and rationales. The military rule is summarized as follows:

An (1) accused or suspect is entitled to (2) counsel at a (3)
lineup for the purpose of identification (4) conducted by per-
sons subject to the Uniform Code of Military Justice (5) after
the preferral of charges or the imposition of pretrial restraint
under R.C.M. 304 for the offense under investigation.

1. Anaccused or suspect

Rule 321(b)(2¥A) retains the MCM, 1969, paragraph 153a language
that only an accused or a suspect is entitled to counsel at a military line-
up. A soldier becomes an accused after charges have been sworn.** When
one becomes a suspect is more problematic. The courts had apparently
used only an objective test to determine whether the soldier was a sus-
pect regarding right to counsel at a lineup. Analogous case law dealing
with when a soldier is a suspect under Article 31(b) indicates, however,
that the test for “suspect” is both subjective and objective.*® The soldier
is a suspect if the investigator actually suspects the soldier or reasonably
should suspect him or her. Even if the accused or suspect tests are satis-
fied, however, there is no entitlement to counsel unless the other pre-
requisites to the rule are met or unless the right accrues earlier.*

2. Counsel

When the right to counsel accrues, “counsel shall be provided by the
United States at no expense to the accused or suspect and without re-
gard to indigency or lack thereof before the lineup may proceed.” Coun-

“2An accused is one against whom charges have been sworn. See Uniform Code of Mili-
tary Justice arts. 1(9), 30, 10 U.8.C. §§ 80L(9), 830 (1982) [hereinafter cited 23 UCMJ],

“Whether the soldier has become a suspect is an objective test. United States v.
Longoria, 43C.M.R. 678 (A.C. M.R. 1971).

“Webster, 40 C.M.R. at 634,

“*Exec. Order No. 12,198 (March 12, 1980),

#See supra note 42, This provision of Mil. R, Evid. 321 is redundant in that preferral of
charges of itself triggers the right to counsel.

“"United States v. Longoria, 43 C.M.R. 676,679 (A.C.M.R. 1971)

“United States v. Morris, 13 M.J, 297, 298 (C.M.A. 1982); United States v. Henry, 21
C.M.A, 98, 44 CMR. 152, 155 (1971); United States v, Schafer, 13 CM.A, 83,32 CM.R.
83, 881962},

#See infra notes 73.79 and accompanying text

“Mil. R. Evid. 32L(bX2XA),

6
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sel is defined as “a judge advocate certified in accordance with Article
27(b).” There is no right to individual military or civilian counsel. The
limitation of the right to counsel to assigned military counsel is based on
the assumption that substitute counsel satisfies the requirements of
Wade.*

3. Lineup for the purpose of identification

This phrase, which originated in MCM, 1969, paragraph 153z, has led
to some confusion because the commeon definition of “lineup” does not in-
clude the term “showup.” Lineup describes an event where the suspect is
placed in a group of persons and the witness views the group attempting
to pick out the guilty party. A showup is a one-on-one confrontation be-
tween the witness and the suspect.®® The Supreme Court has held that
one-on-one identitication procedures implicate the right to counsel,™
though exceptions such as accidental viewings® and on-the-scene show-
ups* have been permitted. Photographic lineups are not covered by the
right to counsel.®’ A more accurate phrasing would reflect the Supreme
Court language and apply the right to counsel at a “corporeal confronta-
tion for identification,”s

In the military context certain unique issues have arisen as to whatisa
lineup for purposes of the rule. Because of the law enforcement role of
commanders,* lineups conducted by commanders are covered by the
right to counsel.® A showup at an Article 15 proceeding (“Office Hours"
was held not to be a lineup for right to counsel purposes because it was a
“quasi-judicial proceeding” during which the commander was deciding
what to do with & subordinate charged with an offense.® The validity of
this ruling is doubtful after Moore v. Iilinois® which held that an in-
court identification (showup) at a pretrial judicial proceeding (a prelimi-

*'The 1980 version of Rule 321(o¥2XA) defined counsel as “a judge advocate or law spe-
clalist within the meaning of Article 1 or a person certified in accordance with Article
27(b)." The phrase “or law specialist” within the meaning of Article 1” was deleted as un-
necessary in 1984, Mil, R, Evid, 321 analysis (1984),

“*For more detailed discussion see infra notes 100-110 and accompanying text.

“Gilligan, Eyewitness Identification, 58 Mil. L. Rev. 183, 183 .19 (1872)

*Moore v. Illinols, 434 U S. 220, 229 (1977).

*See infra notes 89-94 and accompanying text.

#See infra notes 85-88 and accompanying text.

“'United States v. Ash, 413 U8, 300 (1973),

**See United States v. Wade, 388 U.S. 218, 229 (1967); United States v. Ash, 413 U.8.
300 (1973), In any event, the drafters recognized the term “lineup” was ambiguous and
noted that recourse to cese law would be necessary. Mil. R. Evid. 321 analysis (1980).

*Cf. United States v. Ezell, 6 M.J. 307 (C.M.A. 1979); United States v. Adolf, 15 M.J.
775(A.C.M.R, 1982).

*United States v. Holmes, 43 C.M.R. 430 (4.C.MR. 1970).

“United States v. Torres, 47 C M.R. 192, 194 (N.C M.R. 1973)

2434 U.S. 220 (1977).
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nary hearing) required the presence of counsel.® Thus, a fortior, the
right to counsel should attach at a quasi-judicial proceeding. The
problems of counsel unavailability due to military circumstances, i.e., re-
mote locations, ships at sea, have been raised but have not been directly
resolved.® Unlike fourth amendment jurisprudence, an exigent circum-
stances exception does not exist for the right to counsel.” Photo lineups,
however, could be used. Finally, it has been found that it is not a lineup
for right to counsel purposes for a witness who personally knew the sus-
pect to point out the suspect to investigators when the witness offered to
name the suspect but the investigators wanted the suspect pointed out
to prevent confusion.®

4. Conducted by persons subject to the UCMJ

The right to counsel for military lineups attaches only if the lineup is
conducted by persons subject to the Uniform Code of Military Justice
(UCMJ) or their agents.*” Included are lineups conducted by law enforce-
ment officials and superiors of the accused.®® Although not expressly
stated in the rule, there is a requirement of officiality;* self-help identi-
fication procedures pursued by private persons do not trigger the right
to counsel ™ The right to counsel at lineups conducted by domestic au-
thorities are governed by “the principles of law generally recognized in
the trial of criminal cases in the United States district courts involving
gimilar lineups.”™ There is no right to counsel at lineups conducted by
foreign police who are not acting as agents for military authorities.”

5. After preferral of charges or the imposition of pretrial restraint
under R.C.M. 304 for the offenses under investigation

The 1869 Manual in paragraph 153a implemented the right to counsel
rule in an expansive manner. The right attached when the accused was a

d, 81229

“In United States v. Wright, 50 C.M.R. 365 (N.C.M.R, 1975), the accused wes on a vessel
in port at Trieste, [taly, The nearest judge advocate yas in Naples, taly. The acoused was
subject to an on-deck lineup the morning after the offense. The court lamely concluded the
procedure was not a Lineup, or alternatively, that it was “on the scene,” despite the fact
that the crime ocourred the night before. See infra notes 85-58 and accompanying text. Fi-
nelly, the court concluded that even if it was an illegal lineup, there was an independent ba-
sis for the in-court identification. See infra notes 262-283 and accompanying ext.

“Cf. Mil, R. Evid. 815(g) (allows exigent circumstances exception to this warrant require-
ment).

Usited States v Bosbe, 47 C LR, 389 (4. CMR. 1979

*"Mil. R. Evid. 32 1(bX2X.

“See supra notes 59-60 e accompanying text.

“United States v. Holmes, 43 C.M.R. 480, 432 (A.C MR, 1970)

“Seeid.

Ml R, Evid. 321bX2B).

"United States v. Waldrop, 41 CMLR. 907 (A F.C.M.R. 1970}, Mil. R. Evid, 321 analysis
(1980),

8
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suspect, regardless of whether any adversarial criminal proceedings
were initiated, The original Military Rule of Evidence 321(b)}2)(A) at-
tempted to conform military law to Kirby by stating that the right to
counsel attached when charges were preferred or when pretrial restraint
under paragraph 20 was imposed (pretrial confinement, restriction, or
arrest).” Although this rule cut back on the accused’s entitlement to
counsel, it had the advantage of being easy to apply. It is far easier to de-
termine when charges have been preferred, for example, than to deter-
mine whether a soldier has become a suspect,

The amendments to the counsel rule of Rule 321 resulted from incor-
porating by reference the expanded definition of pretrial restraint under
Rule for Courts-Martial 304 of the 1984 Manual for Courts-Martial
which goes beyond the former paragraph 20 to include conditions on
liberty as a form of pretrial restraint that triggers the right to counsel.
Because of the broad definition of conditions on liherty and because any
commissioned officer may impose conditions on ltherty on any enlisted
person,™ the rule could be accidentally triggered or be triggered without
the knowledge of the trial counsel or law enforcement agency.

The discussion and language of Rule for Courts-Martial (R.C.M.) 304
show that the rule is not aimed at a one time order such as to report for
interrogation or to be in a lineup,” or that it was meant to include an ap-
prehension.™

The amended Rule 321(b}2XA) only requires that pretrial restraint
under R.C.M. 304 be imposed and does not require that the restraint be
continuing or in effect at the time of the lineup, although this was proba-
bly the intent of the drafters.” This problem, which also existed with the
old rule, has never been judicially addressed. For example, will the sol-
dier who is restricted to the company area for one day to be available for
questioning be entitled to counsel three weeks later at a lineup even
though charges have not been preferred and no other forms of pretrial
restraint have been imposed?

Also, issues may arise concerning whether actions not previously con-
sidered as related to pretrial restraint such as suspension of privileges or
retention beyond end of term of service (ETS) constitute a condition on
liberty. For example, a soldier who is suspected of committing an offense
downtown may lose pass privileges, or a commander as a matter of

*Mil. R. Evid. 321 analysis (1980).

"Menual for Courts-Martial, United States, 1984, Rule for Courts-Martial 304(bX2)
[hereinafter cited as R.C.M.].

"See generally United States v. Hardison, 17 M.J, 701 (N.M.C.M.R. 1983).

"See generally Mil. R. Evid. 321 analysis (1980},

"'Cf. R.C.M. 707(bX2), which tolls the running of time for speedy trial purposes if the
pretrial restraint is lifted for a significant period.
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policy may suspend leave for soldiers who are under investigation. Are
those lost privileges conditions on liberty?

Finally, issues will arise as to whether conditions on liberty which do
not meet the procedural requirements of R.C.M. 304 will nonetheless
trigger the rule. For example, is the rule triggered if conditions on liber-
ty are ordered by an NCO who has not been delegated pretrial restraint
authority™ or an of ficer from whom authority has been withheld?”®

C. PHOTOGRAPHIC LINEUPS

Because of the ambiguity in the definition of lineup in Rule
321(bX2)XA), the rule generally applied in the trial of criminal cases in
the United States will determine the right to counsel at photograhic line-
ups.®

In United States v. Ash,* the Supreme Court held that there was no
right to counsel at a photographic lineup even though the lineup took
place after the initiation of adversary judicial criminal proceedings. The
majority recognized problems of unreliability and the difficulty in recon-
structing what happened, but felt that photo lineups were less sugges-
tive and more easily reconstructed than corporeal lineups.* The Court
held that a photo lineup did not constitute a “critical stage” in the crimi-
nal prosecution requiring the presence of counsel to assist the accused in
confronting the government within an adversarial arena. Comparing a
photographic array to the prosecutor’s pretrial interview of a witness,
the Court found that the accused had no right to be present at either pro-
ceeding and therefore no requirement for counsel existed.

In a pre-Ash case, the Army Court of Military Review adopted a simi-
lar approach by holding that the right to counsel applies only to cor-
pereal, not photographic, exhibitions of an accused to witnesses.* The
photographs used in a photo ineup would also be admissible to bolster
the identification.*

™R.C.M. 304(bX2), (3).

R,C.M. 304(bX4).

"See supra notes 53-58 and accompanying text.

#4138, 300 (1973),

“1]g, at 313.17, 321. But see State v. Wallace, 285 So. 2d 796, 801 (La. 1973); People v
Stewart, 63 Mich, App. 6, 233 N.W 2d 870 (1975).

“United States v. Smith, 44 C.MR. 904 (A.C.M.R. 1981)

“See United States v. Gordon, 18 M.J. 463 (C.M.A, 1984).

10
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D. ON THE SCENE IDENTIFICATIONS

Both civilian® and military* courts have adopted the position that no
counsel rights attach at on the scene showups, The primary rationale is
that on-the-scene identifications are fresh and therefore more accurate
and reliable than later lineups.*” The delay occasioned by putting a line-
up together and summoning counsel may diminish the reliability of any
identification obtained, thus defeating a principal purpose of the counsel
requirement.®® Additionally, showups reduce unnecessary detention of
innocent suspects.

E. ACCIDENTAL VIEWINGS

In Stovall v. Denno,®® the Supreme Court stated that the reason for
fashioning the exclusionary rule of Wade and Gilbert was to “deter law
enforcement authorities from exhibiting an accused to witnesses before
trial for identification purposes without notice and in the absence of
counsel.”® Courts have refused to enforce counsel requirements to truly
accidental viewings at the stationhouse or courthouse on the logical
grounds that an unintentional exposure cannot be deterred so exclusion
would not serve the purpose of the rule.” In addition, while accidental
viewings have been held to violate due process and result in excluded,
unreliable identifications,” most accidental viewings are found not to be
unnecessarily suggestive,” but rather enhance the reliability of the wit-
ness’ identification.®

F. POST-LINEUP INTERVIEWS

The courts have declined to entitle defense counsel to attend post-line-
up interviews between police and witnesses,*® Courts have reasoned that
Wede only protects the face-to-face confrontation, that the evils Wade

“United States v. Hines, 435 F.2d 1317 (D.C, Cir.), cert, denied, 406 U.S. §75 (1971
Russell +. United States, 403 F.2d 1280 (D.C. Cir ), cert, denied, 395 U8, 928 (1969).

*United States v. Smith, 2 M.J. 562 (N.C.M.R. 1976); United States v. Cyrus, 41 CMR.
959 (A.F.CMR. 1971). See United States v. Mesolella, 42 C.MR. 495,498 n.1 (ACMR.
197Q).

“'See also United States v. Barzel, 16 M.J, 640, 463 (N.M.C.MR. 1982),

“The same rationale that earlier identifications are more reliable underlies Rule
801(dY1XC) which admits prior of asnonth See infra notes
298-304 and accompanying text,

38815, 298 (1967)

*/d. at 297..

*'United States v. Young, 44 CM.R. 670, 677 (A C.MB, 1971); see also United States v.
Massaro, 544 F.2d 547 (1st Cir. 1976) (opinton by Justice Clark).

#See, c.g., Green v. Loggins, 614 F.2d 219 (9th Cir, 1980).

#United States v. Hansel, 699 F.2d 18, 40 (1st Cir. 1983).

“United States v, Massaro, 544 F.2d 550, 551 n.6 (Lst Cir, 1976) (cases collected)

“Daigre v. Maggio, 705 F.2d 786 (5th Cir. 1983); United States v, Kehrer, 41 C.M R, 892
(AF.C.MR, 1965,

11
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seeks to avoid (prejudice at lineup and inability to cross-examine) are
diminished at a post-lineup interview, and that “there generally is no
right to be present at prosecution interviews of witnesses.™® Courts have
suggested that the result would differ if counsel is denied the opportuni-
ty to reconstruct all elements of the lineup and related interviews,”” if
there are suggestive statements or actions by government agents while
counse! is excluded,” or if access to witnesses is interfered with or de-
nied.*

III. CONTENT OF THE RIGHT TO COUNSEL

Assume the accused or suspect is entitled to counsel at a lineup. Is the
accused entitled to counsel of the accused’s own choosing? May counsel
testify at trial about the lineup? What is the role of counsel at a lineup?

A. SUBSTITUTE COUNSEL

Rule 321(b)2)A) does not provide for counsel of the accused’s or
suspect’s own selection. It merely provides that if counsel is requested,
“a judge advocate or a person certified in accordance with Article 27(b)
shall be provided by the United States at no expense to the accused or
suspect.”*® By implication there is no right to individual military or
civilian counsel,' even if the accused already has such counsel for that
offense. '

In Wade the Court stated, “{Wle leave open the question whether the
presence of substitute counsel might not suffice where notification and
presence of the suspect’s own counsel would result in prejudicial
delay.”® The Court further stated, “Although the right to counsel
usually means a right to the suspect’s own counsel, provision for substi-
tute counsel may be justified on the ground that the substitute counsel’s
presence may eliminate the hazards which render the lineup a critical

See generally United States v. Bierby, 588 F.2d 620 (8th Cir, 1978), cert. denied, 440
U.8.927(1979).

“'United States v, Banks, 485 F 24 543 (5th Cir, 1973),

id

*United States v. Rich, 580 F.2d 929 (9th Cir. 1977), cert. denied 439 U.8. 835 (1978),
See also United States v. Killebrew, 9 M.J, 154 (C.M.A. 1980). Telling witnesses they have
the option of not talking to the defense counsel is not interference. Rich, 580 F.2d at 934

“Mil. R, Evid, 321(b¥2)A)

‘"'See United States v. Kirby, 427 F.2d 610 (D.C. Cir. 1870) (not error to use Legal Aid
lawyer where assigned counsel not notified through administrative error). Cf. R.C.M.
305(dX2) which pravides for individual civilian counsel but not individual military counsel
swhen counsel is requested before an interrogation.

“1Cf R.C.M. 305(e) which requires notice to counsel before questioning an accused when
the guestioner knows or reasonably should have known that counsel has been either
appointed or retained with respect to that offense,

" Woade, 388 U.8. at 237

12
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stage for the presence of the suspect's own counsel, ™ Relying on this
language, the Army Court of Military Review held in United States v.
Longoria that substitute counsel met the requirements of Wade even
though there was no establish t of an attorney-client privilege.!*®

Exactly what substitute counsel must do to eliminate the hazard of
confrontation is unclear. At a minimum, substitute counsel should be
available to aid the defense counsel in understanding and reconstructing
the lineup so there may be meaningful cross-examination at trial.'*® Sub-
stitute counsel’s role at the lineup is more problematic. It is unclear
whether counsel at a lineup should passively observe or actively object
and make suggstions.!”” It may be that substitute counsel’s deterrent
value, along with providing information about the lineup, serves to avert
prejudice.

Although Rule 321(b)}2)A) merely requires a judge advocate, the lan-
guage in Wade implies that the court wished to subject the police to an
impartial observer not connected with the police.’*® Substitute counsel
will also help by providing a presumably reliable witness to the lineup
procedures who may testify without ethically disqualifying the trial de-
fense counsel,'?

B. PROPRIETY OF COUNSEL'S TESTIMONY AT TRIAL

Use of substitute counsel avoids the prohibitions of Disciplinary Rules
5-101 and 5-102,™* which provide that unless relating to an uncontested
matter, a matter of formality, or unless the lawyer has distinctive value
to the client, an attorney should withdraw if it is obvious that he or she
ought to be called as a witness on behalf of the client. A further excep-

14 Wade, 38 U.S. at 237 n.27 emphasis in original),

*United States v. Longoria, 43 C.M.R. 676 (A.C. M.R. 1971).

*Longoria, 47 C.M.R. at 680, 681. United States v. Field, 473 F.2d 98, 102 (D.C. Cir.
1973) (Bazelon, C.J., concurring). Compare United States v, Estes, 485 F.2d 1078 (D.C
Cir. 1973), cert. denied, 415 U.S. 923 (1974) (accused not prejudiced by failure of substi-
tute counsel to confer with defense counsel or participate in pretrial preparations) with
Marshall v. United States, 436 ¥.2d 155, 160n,18 (D.C. Cir. 1970) (government must take
affirmative action to provide defense counsel with substitute counsel’s observations),

”"See infra notes 117-120 and accompanying text. See olso Zamora v. Guam, 394 F.2d
815 (9th Cir. 1968) (na error where lawyer thought lineup was connected to a murder
instead of robbery for which convicted).

19See United States v. Field, 473 F.2d 98, 102 n.9 (D.C. Cir. 1973) (Bazelon, C.J,, concur-
ring). Wade, 388 U 8. 236, 237.

'3ee Wade, 388 U.S. at 236-37. Cf. United States v. Payne, 3 M.J, 354 (C.M.A. 197T)
(Art, 32 investigating officer should be advised by an impartiel legal advisor).

‘"“United States v. Kirby, 427 F.2d 610, 614 (D.C, Cir, 1970).

*"Model Code of Professiona! Responsibility, DR 5:101(B), 5-102(A) (1880). The Model
Code of Professional Responsibility applies to lawyers involved in Army court-martial pro-
ceedings. Dep't of Army, Reg, No, 27-10, Military Justice, paras. 5-8 and 8-11 (15 March
1885).

13
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tion would be if the lawyer’s testimony was essential to the ends of jus-
tice.'? The rules would also disqualify government counsel witnesses. In
United States v. Austin,*** the Army Court of Military Review indicated
that a trial counsel who gave testimony relating to the fairness of a unit
formation lineup should not have been allowed to continue in the case.'t
Notwithstanding the violation of ethical standards, however, his testi-
mony was held to be competent.*** To avoid disqualification, the lawyer-
witness should take along a third party to view any identification proc-
ess e

C. ROLE OF COUNSEL

In United States v. Ash,'"" the Supreme Court’s majority opinion inter-
preted Wade as requiring counsel because the lineup is a “trial-like con-
frontation” and counsel is necessary to prevent “overreaching by the
prosecution.”*® This passage implies a number of positions; of them, two
extremes may be set forth. On the one hand, passive counsel alone may
deter overreaching, but the Court’s stress on the similarity of the lineup
to a trial implies that counsel may be required to take an active
adversary role. On the other hand, active counsel creates various percep-
tions of participants in the criminal justice system. Police officers feel if
they follow counsel's requests, the lineup may be subject to manipulation
by trained legal counsel for one side only. The witness may feel that the
rights of the suspect are being protected but not those of the victim's. In
a partial answer to these views, the Army Board of Review held in
United States v. Webster'*® that counsel is merely present as an observer
to prevent abuse and bad faith by law enforcement officers and to pro-
vide a basis for attacking the identification at trial.'® The lineup was
held not to be a full adversary procedure. Thus, the requests of counsel
need not be followed, but where counsel points out a suggestive fact that
has been overlooked, the exclusionary rule will serve as an incentive to
follow the request. Requests thought to gain the accused an unfair
advantage need not be adhered to.

54Cited States v. Stone, 13 C.M.4. 52, 32 CM.R. 52 (1962)

846 C MR 950 (A CMR, 1972)

4The court indicated that the military judge should have prevented the trial counsel
from continuing even absent a defense objection, /d. at 951.

o

“See generally ABA Standards for Criminal Justice, The Prosecution Function Stand-
ard 3-3.2(b); The Defense Funciion Standsrd 4-4.3(d) (2d ed. 1982) (lawyer should inter-
view witness in presence of third party unless prepared to forego impeachment s 1o incon-
sistent statements made during interview)

13T, 300 (1973)

44, 4t 312-14. See generally ALI Model Code of Pre-Arraignment Procedure 428433
(1975)

IOCME 627 (A.BR. 1960

/g at 6

14
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Counsel may be placed in embarrassing situations or, in some circum-
stances, on the horns of a dilemna. To force lawyers to actively object
and suggest corrections requires them to fulfill a role that may be em-
barrassing. If suggestions are followed, an identification from the now
scrupulously fair lineup may well be used to increase the credibility of
the identification.’® Counsel who take a passive role at the lineup and
fail to object or suggest corrections to an obvious deficiency, may be
waiving issues. Passive observation is a function that could be per-
formed by video recordings and other mechanisms for reproduction.!?
Civilian courts are split on waiver,'® and military law is silent. The ALI
Model Code of Pre-Arraignment Procedure indicates that police officials
are not required to follow counsel's suggestions but that objections are
not waived if immediately made.’* The Model Code provides, however,
that absence of objection may be relevant to show acquiescence to the
identification procedure.'®

D. WAIVER OF THE RIGHT TO COUNSEL

Rule 321(b)(2)(A} provides that for military lineups,'* “the accused or
suspect may waive the rights provided in this rule if the waiver is freely,
knowingly, and intelligently made.”” While this language mirrors Rule
305(g)(1)'s language for waiver of counsel before interrogation, the con-
tent of the warning and the response of the accused are not as developed
as in the interrogation area.

As to content of the warning for a military lineup, the accused should
be told there will be a lineup for the purpose of identification and that a
military lawyer will be provided at no cost to the accused.!® This as-
sumes the validity of Rule 321(bX2XA)'s not requiring individual mili-

HGee, e.g,, United States v. Gordon, 18 M.J. 463 (C.M.A. 1984) (photograph of lineup
relevant to bolster eredibility of identification witness).

wPhorographing or videotaping of the lineup has led, however, to an ingenious circum-
vention of the right to counsel, Courts have upheld procedures whereby police conduct a
lineup and show the photograph or videotape to the witness without counse! present. See,
e.g., People v, Lawrence, 4 Cal, 3d 273, 481 P.2d 212 (1971), See generaily L. Taylor, Eye
withess Identification § 7.5(1982),

*In Wade, the Supreme Court only implied that counsel can make suggestions, “(Llaw
enforcement may be assisted by preventing the infiltration of taint in the prosecution’s
identification evidence.” Wade, 318 US. at 238. See generaily E. Imwinkelried, P. Gian-
nell, F. Gilligan, & F. Lederer, Criminal Evidence 368 (1979) and cases cited therein.

ALl Model Code of Pre-. Arrmgnmem Procedure 432 (1975,

4. at 432-33.

#Mil, R. Evid, 321(bX2KB) provides that the validity of waiver for a nonmilitery lineup
“shall be determined by the principles of law generally recognized in the trial of criminal
cases in the United States district courts involving similar lineups.”

'There seemingly has been an escalation in the language characterizing waiver. The Su-
preme Court in Wade only required an “intelligent waiver.” 388 U.S. at 237. The predeces-
sor rule to Rule 321(bX2XA) provided for voluntary and intelligent waiver,

MSee generally United States v. Ayers, 426 F.2d 524, 527 (2d Cir, 1970),
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tary counsel or individual civilian counsel at a lineup.!” There may be
waiver with less precise warnings, however. In United States v. Shuitz**®
a valid waiver was found when the accused, as part of a battalion forma-
tion, was told that the battalion would be subjected to an identification
procedure and that if they did not want to participate without “legal
counsel” they could fall out and inform the first sergeants or company
commanders.***

As to responses from the accused, there are no clear requirements as
with interrogations that the accused affirmatively acknowledge under-
standing his or her rights and affirmatively decline the right to coun-
gel.'* In Shultz the court allowed silence, i.e., staying in the formation,
to function as a waiver,™*®

Rule 321 and military case law are silent on the issues of whether un-
reasonable delay by counsel after notification of the lineup results in
waiver and whether the accused must be warned that the lineup will be
delayed for a reasonable time to allow the lawyer to appear. Given no
right to an individual military or civilian counsel, delay problems should
be infrequent in military practice. Unreasonable delay even by the
“substitute counsel” envisioned by Rule 321(b)2)(A) should result in
waiver, however, so counsel cannot unreasonably hinder prompt line-
ups. 3

The Model Rules for Law Enforcement, Eyewitness Identification,**
would require as part of the warning that the lineup will be delayed for a
reasonable period to allow counsel to appear. While desirable, this pro-
vision is less important in military practice where individual military or
civilian counsel is not provided for in Rule 321(b)(2)(A). A military ac-
cused who merely is advised of the right to a free military counsel is un-
likely to be misled and believe that a specific lawyer may be busy at the

*1See supra notes 100-110 and accompanying text

219 C.M.A. 311, 41 C.M.R. 311(1970).

vi§hultz is the only military case on waiver of right to counsel at a lineup. Tt is not men-
tioned in the Drafter’s Analysis to Rule 321, This omission may have been inadvertent or
an attempt to impose a more stringent rule

“2Mil. R, Evid. 305(gX1), 314(e).

'53The validity of silence as waiver might be questioned because Wade in its brief refer-
ence 1o waiver of counsel c)ted Carnley v, Cochran, 396 U.S, 506 (1962), which held that
failure to demand counsel does not amount to waiver. Arguably Wade applied Carnely’s
interpretation the right to counsel at & state criminal trial to pretrial identifications. See
generally L. Taylor, Eyewitness Identification 156, 157 (1982).

1#8e¢ United States v, Clark, 499 F.2d 802, BOS (4th Cir. 1974) (accused waived right to
counsel where delayed hiring counsel for an unreasonable period of time). Earlier identifi-
cations have been recognized as having greater reliability. See supra notes 85-88 and infra
notes 281287 and 298-30¢ and accompanying text. Cf, Mil. R. Evid. 305(e) {counsel nou-
fied of impending interrogation need only be given a reasonable time to attend before inter-
rogation may procsed).

#8Model Rules for Law Enforcement, Eyewitness Identification, Rule 404 (1974).
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time and unwilling to attend. In any event, if such a warning rule is
adopted, it should not be strictly applied.

Even if the defense succeeds in suppressing a pretrial identification by
a motion, counsel may be forced nonetheless to bring out facts regarding
the pretrial identification to attack the weight of the in-court identifica-
tion,* This may be true, for example, if the military judge rules the pre-
trial identification inadmissible for a right to counsel violation but
allows an in-court identification because there is an independent
source.’ Defense introduction will then operate as waiver as to facts
relevant to the pretrial identification. This places the prosecution in a
tactical dilemma. When the defense brings out the pretrial identifica-
tion, it may look as though the prosecution sought to hide the evidence.
To avoid this, the prosecution should raise the issue hefore the trial on
the merits and ask the court to have the defense counsel elect whether
counsel wants evidence of the pretrial identification admitted to attack
the in-court identification or ruled inadmissible for all purposes.'*

IV. SIXTH AMENDMENT—PROPRIETY
OF THE IN-COURT IDENTIFICATION

A violation of the right to counsel at a pretrial identification results in
exclusion of evidence of such pretrial identification.'™® Unless the in-
court identification is also suppressed, however, suppression of the pre-
trial identification merely prevents bolstering the credibility of the in-
court identification with the pretrial identification.

The Supreme Court did not adopt a per se rule excluding all identifica-
tion testimony of a witness who previously identified the accused in vio-

*“United States v. Greene, 21 C.M.A. 543, 45 C.M.R. 317 (1872) (prejudicial error to re-
fuse to allow defense to test in-court identifications by cross-examination regarding pre-
trial identifications which had been supgressed for violation of right to counsel at a lineup).
See United States v. Gholston, 15 M.J. 582, 584 (A.C.M.R, 1983) (defense decision to not
object to “blatantly suggestive” identification a legitimate trial tactic), United States v
Reynolds, 15 M.J. 1021, 1023 (A.F.C.M.R. 1983) (defense decision to concede accused’s
Ppresence at crime scene a realistie trial tactic),

1¥iSee infra notes 262.283 and accompanying text,

' Alternatively, the prosecution might object to introduction of the pretrial identifica-
tion and state the reasons in the presence of the jury. Such an objection would require a
basis other than tha the defense had successfully suppressed the evidence because the de-
fense is entitled to cross-examine as to matters affecting the credibility of the witness and
the weight of the identification. United States v. Greene, 21 C.M.A. 543, 45 CMR. 317
(1972), An objection for the sole purpose of alerting the court members that the prosecu-
tion was not trying to hide evidence would be an impermissible attempt to place inadmis-
sible matter before the court, See Ethical Consideration 7-25; ABA Standards for Criminal
Justice, Prosecution Function 3-5.6(b) and commentary (2d ed, 1980); Underwood, Adver-
sary Ethics: More Dirty Tricks, 32 Def. L.J. 585, 603.06 (1983),

“*Mil. R, Evid. 321(d)1). The exclusion of the pretrial identification is a per se rule,
Gilbert v. California, 388 US. 263, 273 (1967), whether or not there is an independent
source. Moore v. Illinois, 434 U.S. 220,281 (1977).
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lation of the right to counsel. In Wade the Court stated that violation
bars an in-court identification unless the government can “establish by
clear and convincing evidence that the in-court identifications [are]
based upon observations of the suspect other than the lineup identifica-
tion.”** Rule 321(dX1) adopted the independent source test, providing
that “any later identification by one present at such unlawful lineup
{because of absence of counsel or invalid waiver] is also a result thereof
unless the military judge determines that the contrary has been shown
by clear and convincing evidence.”'*

V. DUE PROCESS
A. INTRODUCTION

The due process exclusionary rule as announced by the Supreme Court
and as implemented in military case law and Rule 321 is confusing at
best. The continued confusion has been engendered by the shifting lan-
guage and emphasis in Supreme Court cases. While the object of the due
process exclusionary rule is now clear, i.e., exclusion of suggestive iden-
tification procedures which result in unreliable identifications, the ana-
lytical method is still ill-defined.

B. SUPREME COURT DEVELOPMENT

The seminal due process case was Stovall v. Denno,** in which the wit-
ness suffered a savage knife attack when she tried to prevent the murder
of her husband. Her wounds required major surgery and it was uncertain
whether she would survive. The day after surgery the police hrought to
her bedside the suspect, Stovall, whose keys and shirt were found at the
scene of the crime. Five white police officers and two white representa-
tives of the prosecutor’s office were present. Stovall was black and was
handcuffed to one of the police officers. The police asked the victim
whether the suspect “was the man.”*** She made a positive identification
in the hospital room and later made an in-court identification.

Seeking habeas corpus relief, Stovall claimed that the confrontation
“was so unnecessarily suggestive and conducive to mistaken identifica-
tion that he was denied due process of law.”** The Court held that there
was no denial of due process since under the totality of circumstances,
given the victim's critical condition, the hospital showup was “impera-
tive.” The Court said in effect that while the showup was suggestive, it

“0Wade, 388 U.S, at 240

“For more detailed diseussion on the application of the independent source test see infra
notes 298-304 and accompanying text.

11388 1S, 293 (1967).

wa7d, at 294

388 U8, at 302
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was necessary under the circumstances. The Court's focus was apparent-
ly on the identification procedure itself—was it unnecessarily sugges-
tive? The Court was silent as to how and when to analyze Whether the
identification procedure was also “cond to irreparabl
identification.”

Nine months later in Simmons v. United States,** the Court added to
the analytic confusion. In considering whether the use of a photographic
lineup to identify bank robbers prior to their capture violated due
process, the Court shifted its language to hold that photographic pretrial
identifications would be excluded “only if the photograhic identification
procedure was so impermissibly suggestive as to give rise to a very sub-
stantial likelihood of irreparable misidentification.”

The Court used a two-step analysis, first considering that, like Stovall,
the procedure, although somewhat suggestive,'” was necessary under
the circumstances given that the robbers were at large and that the FBI
needed to act quickly. Unlike Stovall, however, the Court, even after
finding the procedure necessary, went on to the second step and deter-
mined that the procedure did not give rise to a very substantial likeli-
hood of misidentification,

Confusing points remained, however. First, step two of the test added
the adjective * very > to the Stovall language of “substantial likelihood of
irr bl dentification,” P bly this higher standard was for
photographic lineups because they were considered less reliable than cor-
poreal lineups.*** Second, the focus and possible outcomes of the two step
test was unclear. In Stovall, a suggestive procedure that was necessary
did not viclate due process. In Simmons, the procedure was also neces-
sary but the Court went on to examine the conduciveness to mistaken
identification. There apparently was a dual focus, the procedure itself
and whether the procedure was conducive to mistaken identification.
Left unanswered was whether a procedure that was cnly unnecessarily
suggestive would be suppressed without regard to whether it was con-
ducive to mistaken identification.

1390 S, 377 (1968),

"*Id, a1 384 (emphasis added), The Court rejected & per se exclusion of photographic line-
ups, preferring case-by-case analysis,

“7While not ideal, the six photo lineup held a day after the crime when the robbers wore
1o face masks and the crime scene was well Lit was found not to violate due process, The
Court would have preferred more then six photos, however, and would have preferred that
some of the witnesses by shown only @ more reliable corporeal lineup after the suspects
capture. Id. at 386 n. 6.

U413 gt 383, 384, and 386 n.6
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In Foster v. California,*® the Supreme Court found a due process viola-
tion but did not clarify the analysis. The Court found that repetitive line-
ups and showups were suggestive'* and made the identification “all but
inevitable.”’** Without separate analysis of the two steps the Court
added new language and concluded that the procedures “so undermined
the reliability of the eyewitness identification as to violate due
process.”'%?

In Coleman v. Alebama,™ a plurality of the Court ignored the first
step (whether the lineup was unnecessarily suggestive), and analyzed
suggestiveness in context of the second step, that is whether the lineup
was “so impermissibly suggestive as to give rise to very substantial like-
lihood of irreparable misidentification.”** Analytical confusion con-
tinued after Coleman not only because the Court failed to do a clear two-
step analysis, but also because it applied Simmons’ more stringent “very
substantial likelihood” standard for photographic and corporeal line-
ups.'®® The Court’s direction was at least becoming clear, however, em-
phasizing the identification and the likelihood of misidentification and
not the identification procedure itself.

The issues were partially resolved in Neil v. Biggers,'* which involved
a stationhouse showup of the suspect to the rape victim seven months
after the crime. During the crime the victim viewed the perpetrator
under various lighting conditiens for fifteen to thirty minutes, After the
crime she gave the police a detailed description of the assailant. Over the
intervening seven months she viewed several lineups and examined be-
tween thirty and forty photographs, but did not identify any of the indi-
viduals as the assailant even though some resembled the defendant.
Finally, she was asked to come to the police station to view a lineup con-
taining the defendant, who had been arrested on another charge. The
police could not find suitable fillers for the lineup, however, and two de-
tectives simply walked Biggers past the victim in what was in effect a
showup. The victim made the identification and testified at trial and at

%394 U.S. 440 (1968). This ie the only Bupreme Court case to find a due process viola-
tion.
I Foster the police first placed the defendant in a Lineup with two shorter, heavier
men, with ocly the defendant wearing clothing like those worn in the holdup, When that
failed to produce an identification, the police arranged & face-to-face confrontation with
the victim, When the vietim was still not sure, the police showed him the defendant in a
five-man lineup in which the defendant was the only person in the second lineup who had
also appeared in the first, /d. ot 441-43

‘g, at 443.

g
16399 U8, 1(1970).
7d 8t 5,6,
128 supra notes 145 and 146 and accompanying text.
24095, 183(1972),
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the habeas corpus hearing that she was positive about her identification.
Denying relief to Biggers, the Court stated:

[TThe primary evil to be avoided is “a very substantial likeli-
hood of irreparable misidentification.” . . . It is the likelihood
of misidentification which violates a defendant’s right to due
process, and it is this which was the basis of the exclusion of

i in Foster. S ive confrontations are disap-
proved because they increase the likelihood of misidentifica-
tion, and unnecessarily suggestive ones are condemned for
the further reason that the increased chance of misidentifica-
tion is gratuitous.’*’

The Court in Biggers agreed that the pretrial identification was sug-
gestive, but whether that in itself required exclusion was not answered
The Court did state, however, that the purpose of excluding the evidence
was to deter future violations by the police. The Court stated that the
exclusionary rule “would have no place in the present case, since both
the confrontation and the trial preceded Stovall.”** The “central ques-
tion,” however, was “whether under the ‘totality of circumstances’ the
identification was reliable even though the confrontation was sugges-
tive,"1s®

[Tlhe factors to be considered in evaluating the likelihood of
misidentification include the opportunity of the witness to
view the criminal at the time of the crime, the witness's de-
gree of attention, the accuracy of the witness’s prior descrip-
tion of the criminal, the level of certainty demonstrated by
the witness at the confrontation, and the length of time be-
tween the crime and the confrontation.

Ten years later in Manson v. Brathwaite,** the Supreme Court finally
addressed the issue of whether a pretrial identification should be ex-
cluded solely because it arose from an unnecessarily suggestive proce-
dure without regard to the likelihood that it resulted in a mistaken iden-
tification. Brathwaite sold heroin to an undercover state trooper who
later identified Brathwaite in a one-photo identification procedure.
After his state court conviction was affirmed, Brathwaite filed a writ of
habeas corpus which was dismissed without opinion by the district

Wid 2t 198

g gt 199

g,

'®]d, These factors were reiterated in Manson v, Brathwaite, 432 U.8. 93 (1977), and
have also formed the basis for independent source analysis. See infre nates 262-283 and ac-
companying text.

432 TS, 93 (1977).
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court. The Second Circuit reversed on the ground that the single photo-
graph identification procedure was unnecessarily suggestive.

The Supreme Court reversed and examined two approaches to the is-
sue. The first or per se approach was the view adopted by the Second Cir-
cuit which held that testimony of a pretrial identification that was un-
necessarily suggestive must be excluded regardless of reliability. Accord-
ing to the court, three objectives were served by this approach: (1) elim-
ination of evidence of uncertain reliability, (2) deterrence of misconduct
by police and prosecutors, and (3) “fair assurance against the awful risks
of misidentification.”* The approach was designed to ensure that mis-
identification created no miscarriages of justice. Implicit is the fact that
some excluded identifications might be reliable but a per se rule is re-
quired to deter the police and the prosecutors from using this type of
evidence. The Court rejected this approach, stating, “The per se rule,
however, goes too far since its application automatically and peremp-
torily, and without consideration of alleviating factors, keeps evidence
from the jury that is reliable and relevant.”

The Supreme Court adopted the second, more lenient ad hoc approach
which examines the totality of circumstances to determine the reli-
ability of the pretrial identification. In reaching its decision, the Court
examined several interests, First is the interest of society in effective
law enforcement through the admission of religble and relevant
evidence. Second, while recognizing the interest in deterrence, the Court
stated that it would be achieved without adopting a per se rule, The
Court emphasized that the exclusi y rule would apply when there
was an unnecessarily suggestive identification which would lead to a
substantial likelihood of misidentification at the time of trial: “We are
content to rely upon the good sense and judgment of American juries,
for evidence with some element of untrustworthiness is customary grist
for the jury mill. Juries are not so susceptible that they cannot measure
intelligently the weight of identification testimony that has some ques-
tionable feature.™

Third, the Court indicated that “inflexible rules of exclusion . .. may
frustrate rather than promote justice.”® The Court concluded “that reli-
ability is the linchpin in determining the admissibility of identification
testimony for hoth pre- and post-Stovell confrontations.”® In dicta the

#2432 U8, at 110.
“1d. ar 112
Jd. ar 1186,
“id ar 118,
wod. at 114,
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Court also indicated that reliability is the “guiding factor in {determin-
ing] the admissibility of both pretrial and in-court identifications.”

While analytical questions such as exactly how to test’®® for unreli-
ability remain, the focus is clear—due process only excludes unreliable
identifications,

C. DUE PROCESSIN MILITARYLAW

Unlike the right to counsel rule, the due process exclusionary rule was
not included in the 1969 Manual. The rule was, however, adopted in case
law.**® Military cases generally have applied the two-step analysis,
requiring that a procedure be unnecessarily suggestive and conducive to
irreparable mistaken identification.'™® Before Rule 321 “codified” the
due process rule in 1980, no military appellate court in a published opin-
ion suppressed or approved a trial court suppression of a pretrial or an
in-court identification for a due process violation. While the courts
found some procedures to be suggestive,'™ in-court identifications were
allowed because the procedure was found not to be “conducive to ir-
reparable mistaken identification,”'” to be based on an independent
source,'™ or both.*™ Failure to suppress pretrial identification might be
attributed to confusing precedent—the issue of whether pretrial identifi-
cation should be suppressed merely because the procedure was unneces-
sarily suggestive was not decided until Brathwaite in 1977.'" The
failure to suppress in-court identification is a trait consistent with fed-
eral court treatment'’ and probably reflects a basic hostility to exclud-

“d. at 106 n.
Tt should be noted that although Bmthwatta was a photo case, the Court did not invoke
the “very likelihood of taken " standard of Sim-

mons, See supra notes 145-148 and accompanymg ot

*Tnited States v. Webster, 40 C.M.R. 627 (A.B.R. 1869),

*United States v. Smith, 44 C.M.R. 904 (A.C.M.R. 1971),

*"United States v, Fors, 10 M.J. 367 (C.M.A, 1981) (accused only person in both lineups);
United States v, Morrison, 5 M.J. 680 (A.C.M.R, 1978) (accused's photos had darker back-
grounds); United States v. Gillespie, 3 M.J. 721 (A.C.M.R. 1977) (photo lineup showing six
photos not including the accused, then one photo of the accused, then three more photos of
the accused); United States v. Lotze, 50 CMR. 234 (A.C. M R 1975) (assumed arguendo
that showing the accused in the y 10 witness was sug-
gestive); United States v, Smith, 44 CMR. 904 (A.C. M R 1971) (photo lineup with two
photos of the aceused, a black, and a third photograph of a caucasian).

"United States v, Fors, 10 M.J. 387 (C.M.A. 1981); United States v. Glllesp)e. 3MJ.
721 (A.CMR. 1977); United States v. Smith, 44 C.M.R. 904 (A.C.MR. 1871,

“"United States v. Talavera, 2 M.J. 799 (A.CM.R. 1876); United Scabes v. Lotze, 50
C.MR. 234 (A.C.M.R. 1975}, United States v. Fortune, 49 CMR. 616 (A.C.M.R. 1974);
United States v. Clifton, 48 CM.R, 853 (A.C.M.R. 1974); United States v. Young, 44
CMR. 670 (AF.CMR. 1971), United States v. Cyrus, 41 CM.R. 958 (A.F.C MR, 1970},
Typically, these cases found an independent source without first completing the two step

est,
“4United States v, Quick, 3 M.J, 70(C.M A, 1977)
¥See supra notes 161-167 and accompanying text,
“8Yright, Federal Practice and Procedure: Criminal 24§ 414.1(1982)
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ing testimony of competent witnesses'™ on a matter that, but for the
rule, would normally go to the weight of the evidence.

The Manual first addressed the due process exclusionary rule in 1980
in the original Rule 321(bX1), which defined an unlawful identification
process as one which was “unnecessarily suggestive or otherwise in viola-
tion of the due process clause. . . .” The original exclusionary rule itself,
Rule 321(d)2), stated that pretrial identifications which were merely un-
necessarily suggestive were excludable. In-court identifications were ad-
mitted if the excluded unnecessarily suggestive pretrial identification
“did not create a very substantial likelihood of irreparable mistaken
identification” and if the government proved by clear and convincing
evidence that the subsequent (i.e., usually in-court) identification was
not based on the improper (i.e., unnecessarily suggestive) pretrial iden-
tification, Thus the rule on its face adopted the per se rule the Supreme
Court rejected in Brathuaite'™ by excluding evidence of pretrial identifi-
cation procedures which were unnecessarily suggestive without regard
to reliability.

While the President may prescribe more restrictive rules that are con-
stitutionally required,'™ the drafter's analysis to the original rule indi-
cated in three places that the rule was intended to adopt Brathwaite’s
reliability test and not to exclude identification procedures that merely
were unnecessarily suggestive.!* No published appellate opinion directly
addressed the conflict between the rule's plain meaning and the drafter's
intent,!® though in one case a panel of the Air Force Court of Military
Review noted with apparent approval that the trial judge had excluded a
showup that was merely unnecessarily suggestive.’®

Rule 321 was amended in 1984 to more clearly adopt the Brathwaite
holding that only unreliable identifications are to be excluded.” Rule
321(b)(1) defines unlawful as “unreliable” which in turn is defined as
being “under the circumstances . . . so suggestive as to create a substan-
tial likelihood of misidentification.” Rule 321(d)2)'s new exclusionary
rule requires the government to prove that the pretrial identification
procedure “was reliable under the circumstances.” If excluded, later
identifications (i.e., usually in.court) are also excluded unless shown by
clear and convineing evidence to have an independent source.

1"See supra notes 3233 and accompenying text,
¥See supra note 164 and accompanying text.
8800 UCM art. 36,
=ML R. Evid. 321(6K1) and (dX2) analysis (1980)
See, e.g., United States v. Gordon, 18 M.J. 463 (C.M.A. 1984); United States v. Tyler,
17M.J. 381 (C.M.A. 1984 Unired States v. Batzel, 15 M.J. 640 (N.M.C.M.R. 1982)
“:Uniced States v. White, 17 M.J. 953 (A F.C.M.R. 1984)
WExec, Order No, 12,473 (13 July 1954)
“Mil, R, Evid. 321 analysis (1984).
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D. TESTING FOR A DUE PROCESS EXCLUSION

While the amended Rule 321 clarifies what the rule seeks to exclude,
i.e,, unreliable identifications, it is ambiguous as to a precise analytical
methodology in testing for a due process exclusion and for an independ-
ent source.

The initial issue is whether testing for unreliability should be a one or
two-step test, The rule itself is silent but the analysis to the amended
rule apparently opts for one step, stating:

In determining whether an identification is reliable, the
military judge should weigh all the circumstances, including
the opportunity of the witness to view the accused at the time
of the offense; the degree of attention paid by the witness;
the accuracy of any prior descriptions of the accused by the
witness; the level of certainty showed by the witness in the
identification; and the time between the crime and the con-
frontation. Against these factors should be weighed the cor-
rupting effect of a suggestive and unnecessary identification.
See Manson v Brathuwaite, supra; Neil v. Biggers, 409 U.S.
188(1972).1%

The prevailing test in military'*® and non-military'*” cases, however,
has two steps. First, it must be determined whether the procedure was
unnecessarily suggestive. Testing first for unnecessary suggestiveness
not only is analytically more precise but is supported by the rationale of
the Supreme Court’s decisions. If the purpose of the rule is to deter
police misconduct' and the police conducted a fair (i.e., not unneces-
sarily suggestive) procedure, the exclusionary rule should not apply. No-
where in the Supreme Court cases does the Court indicate it wishes to
protect the accused from unreliable identifications that did not involve
police misconduct. The language of the rule’ and the one-step test it-
self** imply that the procedure itself must be unnecessarily suggestive
before further analysis is done. If the procedure was not unnecessarily
suggestive, no further analysis is required though most courts assume
arguendo™ that the procedure was unnecessarily suggestive and go on
to the second step.!**

g
3See supra notes 170-174 and accompanying text.
"E. Imwinkelreid, P. Giannelli, F. Gilligan, & F. Lederer, Criminal Evidence 870 (1979).
e supra notes 163.-164 and accompanying text.

**“An identification is unreliable if [it] is so suggestive as to create a substantial likeli-
hood of misidentification.” Mil, R. Evid. 321{b}1).

1" Against these [Biggers| factors should be weighed the corrupting effec: of a sugges:
tive and unnecessary identification.” Mil. R. Evid. 321 analysis (1984) (citations omitted).

1Se¢ infra notes 198-200 and accompanying text,

"See supra notes 171-174,

"8ee, e.g., United States v. Bruner, 657 F.2d 1278 (D.C. Cir. 1981).

25



MILITARY LAW REVIEW [Vol. 110

The second step is contained in Rule 321(b)(1): whether, under the cir-
cumstances, the identification procedure is so suggestive as to create a
substantial likelihood of misidentification.’® Here, as the amended rule's
analysis suggests,'*® the circumstances including the Biggers’ factors™®
of opportunity to observe, etc., should be weighed against the corrupting
effect of an unnecessarily suggestive procedure.'*"

An additional issue is whether the drafters to the amended Rule 321
intended to exclude pretrial identifications that are suggestive regard-
less of necessity. Rule 321(b)(1) defines unreliability solely as whether
“under the circumstances, [it] is so suggestive as to create a substantial
likelihood of misidentification,” The drafter’s analysis and the Supreme
Court cases, however, clearly indicate that procedures must be “unneces-
sarily” or “impermissibly” suggestive.’® As with Stovall’s critically in-
jured witness, sometimes suggestive procedures are required under the
circumstances. In such a case there is no police misconduct.’** It may be,
however, that the drafters of the military rule meant as a policy matter
to exclude evidence of a pretrial identification that was suggestive re-
gardless of the necessity for the identification. Secondly, the drafters
may have reached the conclusion that if an identification would lead to a
likelihood of unreliability it should be excluded. No case states that a
necessarily suggestive identification can be admitted even though there
is a substantial likelihood of mistaken identification, In other words,
even if the identification was necessarily suggestive, if it leads to a sub-
stantial likelihood of mistaken identification, there is a violation of due
process. At the least, the rule is ambiguous, thereby requiring the appli-
cation of the prevailing rule that the identification procedure must be
unnecessarily suggestive.®®

E. TESTING FOR AN INDEPENDENT SOURCE

The amended rule and its analysis are silent as to how to test for an
independent source. The problem arises because Rule 321(dX2) states
that even if the pretrial identification is unreliable, the witness may still
make an in-court identification if the government proves by clear and
convineing evidence that the in-court identification is based upon an

“Biggers, 409 U8, at 198

"1Sge text accompanying note 185.

+For s full listing of factors see supra notes 269-283 and accompanying text.

“Brathwsite, 434 U.S. at 444.

See supra notes 142-146 and accompanying text,

4. See elso United States v. Batzel, 15 M.J. 640, 644 (N.M.CM.R. 1982) (showup
necessary where victim's eyes were swelling shut).

“Mi). R. Evid. 101(b). See generally supra notes 187-188, 198 and 199 and accompany-
ing text,
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independent source and not on the unreliable pretrial identification
The problem, which stems from the underlying cases and not from the
rule, is logical because the test for independent source requires yet an-
other analysis of the factors surrounding the witness’ opportunity to ob-
serve and strength of identification.®? If the pretrial identifi¢ation proc-
ess was 8o corrupted by the suggestive police procedures as to be unreli-
able, how could there be an independent source for the in-court identifi-
cation? A finding of unreliability necessarily means that the witness’
initial perceptions were weak and uncertain. This problem has caused
commentators to suggest that a more logical and consistent approach
would be to admit or exclude both pretrial and in-court identification
evidence based upon the reliability factors®® A resolution based upon
Supreme Court language is available, however. Unreliability is a matter
of degree. Unreliability for purposes of excluding the pretrial identifica-
tion adopted the lower standard of merely requiring “a substantial likeli-
hood of misidentification.”™ The test for independent source should be
the higher standard of Simmons®® and Biggers®®, i.., even an unreliable
pretrial identification will not prevent an in-court identification unless
it was conducive to a very substantial likelihood of irreparable mistaken
identification.””

F. APPLICATION OF THE DUE PROCESS TEST TO
FOREIGN AND DEFENSE CONDUCTED LINEUPS

Unlike the right to counsel rule of Rule 321(a)2)(A) and (b)2), the due
process rule of Rule 321(cN2)(B) and (bX1) is not expressly limited to
identification procedures that are conducted by military or U.S.
domestic authorities or their agents. Rule 321 implicitly, therefore,
applies the due process tests to identification procedures conducted by
foreign police. Case law simply assumes that the due process test so ap-
plies.

“The Supreme Court has not explicitly held that an independent source may be proven
despite an unrelizble identification resulting from an unnecessarily suggestive procedure.

*“iUnited States v. Wade, 388 U S. 218, 241 0.33 (1977). See generally United States v,
Fors, 10 M.J. 367 (C,M.A, 1981)(independent source found despite Lineup that violated the
right to counsel and was unnecessarily suggestivey United States v. Quick, 3 M.J. 70
(CM.A.1977).

$See generally N. Sobel, Eyewitness Identification, Legal and Practical Problems 4-12
(2d ed, 1983),

=Ml R. Evid. 321(bX1).

3901, at 384.

2409 U.S. at 198

Seq, e.g.. United States v. Field, 625 F.2d 862 (9th Cir, 1982)

United States v, Talavera, 2 M.d, 799 (A.C.M.R. 1976). See United States v. Waldrop,
41 CMR. 907 (AF.CM.R. 1969). Cf. Mil. R, Evid. 311(ck3) (searches by foreign police un-
lawful which subjected accused to gross or brutal maltreatmenty; Mil. R. Bvid. 305(X2)
(foreign interrogations unlawful if statement obtained through coercion, unlawful in-
fluence, or unlawful inducement),
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If the defense conducts its own identification procedures, the Supreme
Court has stated in dicte that such “evidence . . . may be excluded as un-
reliable under the same standards that would be applied to unreliable
identifications conducted by the Government.””®

G. APPLICATION OF THE DUE PROCESS TEST TO
OTHER TYPES OF IDENTIFICATIONS

Military courts are applying Rule 321’s due process exclusionary rule
to other than person identifications. In United States v. Chandler®™® the
rule was applied to a voice identification procedure. In United States v.
Tyler,™! the Court of Military Appeals applied the due process test to a
procedure by which investigators tested a witness' ability to distinguish
sugar and coffee creamer from cocaine. Writing broadly, Chief Judge
Everett's majority opinion stated, “The principles applicable to identifi-
cations of persons would also seem to apply to the identification of sub-
stances and objects.”*?

VI. FOURTH AMENDMENT
A. INGENERAL, LINEUPS WITH PROBABLE CAUSE

The effect of the fourth amendment's exclusionary rule on identifica-
tion evidence is often overlooked. Unlawful seizures of the person may
result in exclusion of the pretrial and in-court identification.®* Neither
the Manual nor Rule 321 set forth procedures for ordering a suspect to

**United States v, Ash, 413 U.S, 300, 318 0,11 (1972). While the quoted comment refers
to photographic identifications, the logic would apply to all identification procedures. Al-
though the government does not have fifth and sixth amendment righte, the courts have
stated the government does have the right to have a case decided on the basis of trust.
worthy evidence. United States v, Noble, 722 U.8. 225 (1875) (upheld trial court refusal to
allow testimony of defense investigator where investigator would not produce notes for use
in cross-examination); United States v. Richardson, 15 M.J. 42 (C.M.A, 1983) (as & general
rule proper to strike testimony of defense witness under Rule 301(f)2) who claims self-

P on See also United States v. Hill, 18 M.J, 459
(C.M.A. 1984). If the identification process is conducted by others than the police or de-
fense, however, most courts refuse to apply the due process test. See generally N. Sobel,
Eyewitness Identification, Legal and Practical Problems § 5-4 (2nd ed. 1983).

2017 M.J. 678 (N.C.M.R. 1983).

*17M.J. 381(C.M.A. 1984),

Hd at 386,

*3{Jnited States v, Crews, 445 U.8, 463, 477 (1980) (pretrial identification obtained
through photograph taken during illegal detention suppressed but in-court identification
based upon independent source); Gregory v. Wyrick, 730 F.2d 543, 544 (8th Cir. 1984)
(Heany, C.J., concurring) (unlawful arrest in home without warrant should result in exclu-
sion of lineup identification); United States v, Fisher, 702 F.2d 372 (2d Cir, 1983) (arrest
without probable cause resulted in exclusion of identification based upon showup). The full
reach of the exclusionary rule is, however, unclear, In Crews, the court was unable to agree
whether an accused’s face is something of iary value that could be
suppressed. 445 U8, at 774, T75. A majority did agree, however, that the mere fact that
an accused’s presence at trial as a result of an illegal arrest does not require suppression of
his face as the fruit of an illegal arrest. Id
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appear in a lineup or for photographing. As a general rule, however, once
there is probable cause to believe the suspect committed an offense, the
suspect may be apprehended and brought in for identification proce-
dures®!* or ordered to report to the investigators for such procedures.**

B. LINEUPS IN A UNIT FORMATION

Some lineup situations do not require probable cause. In a situation
unique to the military, the Air Force Court of Military Review held in
United States v. Kittel* that it was not a seizure within the meaning of
the fourth amendment for a commander to require personnel in his unit
to appear in a military formation when the purpose of the formation was
to identify an unknown subject. The commander had called a formation
upon a belief that those who stole money from an Airman's Club were in
his squadron. Kittel, who did not normally stand this regularly sched-
uled formation, was required to attend. The court analogized the situ-
ation to United States v. Dionisio®’ which held that compelling the ac-
cused as one of twenty other potential defendants to give voice
exemplars for identification purposes at a grand jury was not a fourth
amendment seizure. The commander, like the grand jury, has investiga-
tory responsibility to determine if a crime has been committed.®® Al-
though the holding of Kitte! was that lineup formations for unknown
suspects did not implicate the fourth amendment, the result should be
the same for known suspects. While there was no direct military author-
ity there is no fourth amendment distinction in a lineup formation
merely because the suspect is known or unknown.”® The commander,
like the grand jury in Dionisio, still has the same investigatory powers
and responsibilities®™ and, as a citizen in Dionisio was found not to have

4See generally ALI Model Code of Pre-Arraignment Procedure §§ 160.2(7), 170.1,
170.2 and Commentary (1975). If the apprehension is in a private dwelling, however, a
warrant or authorization is required. See suprz note 213 and accompanying text. See also
R.C.M. 302(e).

#]d, See generally ABA Standards for Criminal Justice Discovery and Procedure Before
Trial, Standard 11-3.1 (2d ed, 1982),

4549 C.M.R. 225 (A F.C.MR. 1974).

#7410 U.8. 1(1978),

*8ee also United States v, Hardison, 17 M.J. 701, 703 (N.M.C.M.R. 1983) (upheld sub
silentio a unit formation lineup which sought an unknown suspect),

©5In United States v, Shultz, 19 CM.A. 811, 41 CM.R. 311 (1970), the court approved
sub silentio a battalion formation lineup which sought a known suspect.

*98¢e supra notes 218 and 219, As in Shuitz, the principal distinction between a lineup
formation with a known or unknown suspect is in the right to counsel. See supra notes 46-
49 and accompanying text. There would be & fourth amendment distinction if there was
probable cause to believe the suspect committed the offense because then the suspect could
be taken into custody and ordered to submit to identification procedures, See supre notes
214 and 215 and accompanying text,

2410 U8, at 12 n.10, The fourth amendment result in Dionisio did not depend on
whether the accused was one of many or the sole person subpoenaed, Id. at 10 1.8, 12. See
also United States v. Mara., 01 U.8. 19, 22 (1973) (grand jury subpoena ordering only the
defendant to produce handwriting sample did not implicate fourth amendment).
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a reasonable expectation to not be called before a grand jury, the soldier
has no reasonable expectation not to be ordered into a formation
Alternative arguments to uphold lineup formations, i.e., that detentions
for identification procedures are lawful without probable cause, and that
any order to a service member to report for an identification procedure
does not impli the fourth d t at all, have broader implica-
tions and are discussed more fully below.

C. LIMITED STATIONHOUSE DETENTIONS FOR
IDENTIFICATION PROCEDURES WITHOUT
PROBABLE CAUSE

In Davis v. Mississippi*® and Hayes v. Florida** the Supreme Court
found that warrantless involuntary stationhouse detentions without
probable cause viclated the fourth amendment. In Devis the Court found
a violation in the repeated warrantless questionings and fingerprintings
of the accused as part of a dragnet. In Hayes the accused was involun-
tarily removed from his home, detained, and fingerprinted without a
warrant and without probable cause. In Hayes, Justice White’s majority
opinion stated the fourth amendment is violated

[Wihen the police, without a probable cause or a warrant,
foreibly remove a person from his home or other place where
he is entitled to be and transport him to the police station
where he is detained, although briefly, for investigative pur-
poses [there is a fourth amendment violation]. We adhere to
the view that such seizures, at least where not under judicial
supervision, are sufficiently like arrests to invoke the tradi-
tional rule that arrests may constitutionally be made only on
probable cause.®*®

The Hayes Court held out two alternatives to the warrantless seizure
which results in a stationhouse detention. First, it noted a brief field
detention for fingerprinting upon reasonable suspicion might be permis-
gible.** Second, the Court repeated the suggestion in Davis®® and Dun-
away v. New York*® that judicially authorized seizures on less than

United States v. Middleton, 10 M.J. 123, 128(C.M.A. 1981) (no reasonable expectation
of privacy from a commander’s inspection).

394 T S, 721 (1969),

2105 8. Cr, 1643 (1985),

g, a1 1647,

=44 “None of the foregoing implies that a brief detention in the field for the purpose of
fingerprinting, where there is only reasonable suspicion not amounting to probable cause,
i necessarily impermissible under the Faurth Amendment."

39415 at 727, 728,

1443 C 8,200,215 (1978)
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probable cause and removal to the police station for fingerprinting
might be permissible.**®

In summary, there are four possibilities for detentions for fingerprint-
ing procedures. First, a seizure from a private dwelling or anywhere
with a warrant and probable cause is clearly lawful.?® A seizure from a
place other than a private dwelling and a stationhouse detention re-
quires probable cause if there is no judicial authorization.”! Third, an ex-
peditious procedure at the stationhouse based only on a reasonable sus-
picion may be permissible if judicially authorized.*? Finally, a brief de-
tention and procedure in the field based upon a reasonable suspicion
may be permissible 2

D. APPLICATION TO IDENTIFICATION PROCEDURES

The considerations relevant to fingerprinting should be equally appli-
cable to identification procedures. Thus, identification procedures re-
sulting from warranted seizures with probable cause from a private
dwelling, or with probable cause and no warrant if the seizure is not
from a private dwelling, present no problem.” Similarly, brief field
detentions, upon reasonable suspicion, if allowed for fingerprinting,
should be allowed for an identification procedure such as photograph-
ing.?*® The Court’s dictg in Davis which suggested judicially authonzed
stationhouse detentions based upon r icion, also
that this dicta might not apply to lineups because of their unreli-

Hayes, 105 8, Ct. at 1647, “We also do not abandon the suggestion in Davis and
Dunaway that under ci the Fourth A might permit the
judiciary to authorize the seizure of a person on less than probable cause and ]'us removal to
the police station for the purpose of fingerprinting.”

*See supra notes 214 and 225 and accompanying text.

:See supra note 225 and accompanying text.

“i8ee supro notes 227-229 and accompanying text. There may be an exigent circum-
stances exception. Hayes, 105 8, Ct, at 1647-48 n.3. “Nor is there any suggestion in this
cage that there were any exigent circumstances mkmg necessary the removal of Hayes to
the station house for the purpose of fingerprinting.”

$1See supra note 226 and accompanying text

#4For definition of private dwelling in the military see R.C.M. 302(eX2),

**!Corporeal identification procedures other than on-the-scene showups would be practi-
cally difficult to set up during a brief field detention. See generaily supra notes 85-88 and
accompanying text.

#4384 U 8. at 727
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ability.** Despite this suggestion, courts® and state statutes®* have al-
lowed judicially ordered appearances for lineups and photographing on
less than probable cause. Such limited detentions, based merely on a
reasonable belief, are simply reasonable fourth amendment seizures.”
This result is probably not changed by Dunaway v. New York™® in which
the Supreme Court held that probable cause is required for a custodial
stationhouse interrogation because of the lesser degree of intrusion in-
volved in a limited detention.* Indeed the Court itself in Dunaway and
subsequently in Hayes suggested that such limited detentions with
judicial authorizations are permissible at least for fingerprinting*?
Military law has yet to explicitly recognize, however, that such limited
detentions are lawful with less than probable cause ¢

The application of Dunaway’s rule that probable cause is required for
custodial stationhouse interrogations is unsettled in military law gen-
erally and in its application in the military to orders to report for iden-
tification procedures and to limited detentions for identification proce-
dures. In United States v. Schneider,* the Court of Military Appeals
recognized that differences in military and civilian life prevented literal
application of Dunaway to military law. While not setting out compre-
hensive guidelines, the court did state that there are situations related to
valid military duties where a soldier might be required to report and pro-

'See infro note 241 Wise v. Murphy, 275 A 2d 205 (D.C. App. 1971) (person identified
in photo Lineup as “possible” rapist may be ordered by court into a lineup}: Mevola v. Fico,
81 Misc. 2d 206, 365 N.Y S 2d 743 (1975) (suspect can be compelled by court to participate
in lineup based upon reasonable belief). See Adams v, United States, 399 F.2d 574 (D.C.
Cir. 1968) (court would make defendant available for lineups involving crimes for which
there is less than probable cause to arrest). Cf. Segura v. United Siates, 104 S, Ct. 3380
(1984) (reasonable ta secure a dwelling based upon probable cause while a warrant is being
sought); United States v. Davis, 2 M.J, 1005 (A.C.M.R. 1976) (commander can detain sol-
dier for one hour while attempting to determine if he has probable cause to search)

®3¢e generally W. Ringel, Searches and Seizures, Arrests and Confessions § 18.2(b)(2d
ed. 1984) (collects statures); ALI Model Code of Pre-Arraignment Procedure § 170.2(6)
{1975). In Hayes the Court noted that lower court opinions conflict on the validity of these
statutes. 105'S, Ct. 2t 1648,

“'See United States v. Hensley, 105 8. Ct. 675 (1985) (i mvesugator\' stop based upon

“wanted {lyer” reasonable), United States v. Sharpe, 105 8. Ct. 1568 (1985) (20 minute
Terry stop reasonable); Terry v. Ohio, 392 U.S. 1 (1968) (stop and frisk based upon articu-
lable suspicion is reascnable); Camara v. Municipal Court, 387 U.S. 523 (1967) (administra-
tive inspection of commercial and residential premises for fire, health, and safety viola-
tions is reasonable under fourth amendment).

#0442 7.8. 200 (1879}

[t has alse been argued contrary to the suggestion in Davis' dicta that lineups,
although not as scientific as fingerprints, are not always less accurate particularly if coun-
sel and due process rights are scrupulously observed, Wise v. Murphy, 275 A.2d 205 (D.C.
App. 1971)

#iSee supra notes 227 and 228 and accompanying text.

*See generally Murray v. Haldeman, 16 M.J. 74 (C.M.A, 1983) (searches not recognized
in Rules may nonetheless be reasonable). See also Mil. R. Evid. 314(b). But see supra note
238 and infra note 250 and accompanying text,

14 M.J. 189(C.M.A. 1982)
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vide information where probable cause was not required. *** While recog-
nizing that the focus in military law has been on the self-incrimination
protections of Article 31 rather than fourth amendment infringements
on freedom of movement, the court held nonetheless that Dunaway’s
probable cause requirement did apply to the military.?*®

E. ORDERS TO REPORT

While the courts have struggled to interpret Schneider,*’ a panel of
the Navy-Marine Court of Military Review in United States v.
Hardison,** has held, contrary to Schneider, that an order to report for
any reason, including a law enforcement purpose, is not a fourth amend-
ment seizure,*® Hardison specifically held that an order to report for
fingerprinting and photographing which resulted in 2 later photo lineup
did not implicate the fourth amendment,

F. INDEPENDENT SOURCE

The Supreme Court held in United States v. Crews that even if
there is a fourth amendment violation, an in-court identification none-
theless could be made if there was an independent source for that iden-
tification** Crews was identified from a photographic lineup, but his
photo was obtained during an illegal arrest. In refusing to suppress the
in-court identification, the Court found that the illegal arrest did not
taint any of the “three distinct elements” that normally comprise an in-
court identification. First, the arrest did not produce the victim’s iden-
tity at trial since she was known to the police well before the accused’s il-
legal arrest. Second, applying the Biggers’ criteria, the Court found an
independent source.* Finally, the Court recognized that as a general
rule the accused’s physical presence at trial is not challengeable on the
grounds of an illegal arrest,

¢ 2t 192.93.

#6[d, ar 193-94.

*"United States v. Scott, 17 M.J. 724 (N.M.CM.R. 1983) (no seizure where suspect
“escorted” to NIS office but told there that he was free to terminate the interview at any
time); United States v. Price, 15 M.J, 628 (N.M.C.M.R. 1982) (suspect “made available for
interview” by NIS agents not in custody). In a pre-Schneider decision, the Court of Military
Appeals found that an order to report was not a seizure under the fourth amendment in the
absence of objective indications that the suspect was being restrained for law enforcement
purposes, United States v. Sanford, 12 M.J. 170,174 (C.M.A. 1981). See also United States
v. Spencer, 19 M.J. 184 (C.M.A, 1884). Court was silent on whether first sergeant sending
accused to investigator's office was a seizure.

17 M.J. 701 (N.M.C.M.R. 1983).

74, at 705.

20445 1,8, 463 (1980)

*11d, at 472.73. See also supra note 213.

174, at 473 .18, See infra notes 262-283 and accompanying text.
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VII. SELF-INCRIMINATION ASPECTS OF
IDENTIFICATION PROCEDURES

Unless the accused is asked to provide evidence of a testimonial or
communicative nature,? there is no self-incrimination issue under the
fifth amendment or Article 31(a) of the UCMJ.** The following identifi-
cation investigatory techniques have been found not to be priv-
ileged: appearing in a lineup,®* giving voice®® and handwriting®'
exemplars and physical and dental®®* examinations, Similarly, standing,
walking, assuming a stance, making a gesture, trying on clothing, trim-
ming hair, and growing a beard®® are not protected. Requiring the ac-
cused to re-enact a crime, although ill-advised does not violate the right
against self-incrimination.®®

Additionally, efforts by a suspect to change his appearance before a
lineup has been found to be relevant to show consciousness of guilt and
comments on the suspect’s efforts are not impermissible comments on
the accused’s right against self-incrimination. !

VIII. INDEPENDENT SOURCE AND
HARMLESS ERROR

A. INDEPENDENT SOURCE

If the accused’s sixth, fifth,*? or fourth amendment rights are vio-
lated, an out-of-court identification may be excluded. The Supreme
Court has indicated, however, that if there is an independent basis an in-
court identification is still admissible.”® The purpose of this independ-

M8chmerber v. California, 384 U.S. 757 (1966). See aiso United States v. Bay, 748 F.2d
1344 (9th Cir. 1984) (since exhibition of tattoos not testimonial, reversible error to require
accused to take stand for cross-examination when merely wants to exhibit tattoos).

s While formerly more protective, art. 31 has now been found to provide no greater pro-
tection than the fifth amendment self-incrimination privilege. United States v, Harden, 18
M.J.81(C.M.A. 1984); United States v, Armstrong, 9 M.J. 374 (C.M.A, 1980).

" United States v. Wade, 388 U.S. 218 (1967); United States v, Webster, 40 CM.R. 627
(A.CM.R. 1969)

®United States v, Dionisio, 410 U.8. 1 (1972); United States v. Chandler, 17 M.J. 678
(A.C.M.R. 1983).

*"United States v. Mara, 410 U.S. 19 (1973); United States v. Harden, 18 MJ. 81 (C.M.A,
1984),

**United States v. Martin, § M.J. 731 (NM.CM.R. 1879), affd on other grounds, 13
M.J. 66 (C.M.A, 1982); United States v. Cain, 5 M.J. 844 (A.C.M.R. 1978); United States v.
Culver, 44 C.M.R. 564 (A.F.C M.R, 1971).

®Jnited States v. Holt, 218 U.8. 245 (1910); United States v. Rosato, 3 C.M.A. 143, 17
C.M.R. 143 (1953); United States v. Webster, 40 C.M.R. 627 (A.C.M.R. 1869).

@ Avery v. Procunier, 750 F.2d 444 (5th Cir. 1983)

3 United States v. Jackson, 476 F.2d 249 (7th Cir, 1973).

#:For the analytic difficulties of testing for unreliability and independent source, see
supra notes 201-207 and accompanying text.

8¢ supra notes 139-141, 201.207, 250-252 and accompanying text.
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ent source rule is to place the government in the same position as it was
before the illegal activity.” The Court has recognized the peculiar dan-
gers of applying the independent source rule to eyewitness identifica-
tions, i.e., that the image of the perpetrator may be “crystallized” by the
lineup™® and that the witness is “apt” to retain the memory of the person
in the lineup or photo rather than the image of the perpetrator.?®® The
remedy for these dangers, however, is the cross-examination®®’ and the
higher standard of proof, clear and convincing evidence, to show the
independent source **

Five factors that the Supreme Court has relied upon in all three
factual situations are:
Supports or
Negates Finding
an Independent
Factors Considered Basis

Opportunity the witness had to  Ambiguous factor
view the criminal at the time of
the crime®®

Witness’ degree of attention®™  Ambiguous factor

Accuracy of the witness’ prior Ambiguous factor
description of the criminal®”

*3ee generally Nix v. Williams, 104 8, Ct. 2501, 2510 {1984); Segura v. United States,
104 8, Ct. 3380, 3387-88 (1984).

“*Wade, 388 U.8. at 240. Ash, 13U 8, at 313 0.8,

%8immons, 390 U 5. at 383-84

»7d, at 384,

#3¢¢ Nix v, Williams, 104 8. Ct. 2501, 2510 n.5 (1984).

"=Neil v, Biggers, 409 U.S. 188, 199-200 (1972); United States v. Wade, 388 U.S. 218,
241 (1967), United States v. Fors, 10 M.J. 367 (C.M.A, 1981); United States v, Quick, 3
M.J. 70 (CM.A. 1877); United States v. White, 17 M.J. 953, 963 n.27 (A.F.C. M.R. 1984);
United States v. Batzel, 15 M.J, 640 (N.M.C. MR, 1982); United States v. Morrison, 5 M.J.
880 (A.C.M.R. 1980); United States v. Gillespie, 3 M.J. 721 (A.C. M.R, 1977) United States
v, Clifton, 48 CMR. 852 (A.C.M.R. 1974); United States v. Smith, 44 C.MR. 904
(A.CM.R. 1871); United States v. Holmes, 43 C.M.R. 430 (A.CM.R. 1870). Cf. United
States v. Crews, 445 U.S. 463,473 n.18 (1980).

“oNeil v, Biggers, 409 U.S. 188, 199-200 (1972); United States v, Wade, 388 U 8. 218,
241 (1967); United States v. White, 17 M.J, 953, 963 n.27 (A.F.CM.R. 1984); United
States v. Batzel, 15 M.J. 640 (N.M.C. MR, 1982); United States v. Morrisen, 5 M.J. 880
(A.CM.R. 1980); United States v. Holmes, 43 C.M.R. 430 (A.C.M.R, 1970), See United
States v. Crews, 445 U.8. 463, 473 n 18 (1980),

Neil v. Biggers, 409 U 8. 188, 199-200 (1972); United States v. Wade, 388 U 8. 218,
241 (1967); United States v. Fors, 10 M.J. 367 (C.M.A. 1981); United States v. Quick, 3
M.J. 70 (C.M.A. 1977); United States v, White, 17 M.J. 953, 963 n.27 (A.F.C.M.R. 1984);
United States v, Batzel, 15 M.J. 640 (N M.C.M.R. 1982).
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Supports or

Negates Finding

an Independent
Factors Considered Basis

Level of certainty demon- Ambiguous factor
strated by the witness at iden-
tification process®™

Length of time between crime Ambiguous factor
and identification process®™

Other factors that may be considered are:

Supports or

Negates Finding

an Independent
Factors Considered Basis
Existence of a discrepancy be- Negates finding a re-
tween any pre-lineup descrip- liable identification
tion and the actual appearance
of the accused®™

Any identification of another Negates finding a re-

person prior to the lineup?” liable identification
Failure to identify the accused Negates finding reli-
on a prior occasion®™® able

No discrepancy®” Supports finding a

reliable identification

#*United States v, Crews, 445 U.8. 463, 473 (1980); Neil v. Biggers, 409 U.S. 188, 199-
200 (1972); United States v. Wade, 388 U8, 218, 241 (1967); United States v. Quick, 3
M.J. 70 (C.M.A. 1877); United States v. White, 17 M.J, 953, 963 n,27 (A,F.C.M.R. 1984)
United States v. Batzel, 15 M.J. 640 (N.M.C.M.R. 1982); United States v. Morrison, 5 M.
680 (A.C.M.R. 1978); United States v. Gillespie, 3 M.J. 721 (A.C.M.R, 1977); United States
v. Longoria, 43 C.MR. 676 (A C.M.R, 1971),

"3Neil v. Biggers, 409 U1.S, 188, 199-200 (1972); United States v. Wade, 388 U.S. 218,
241 (1967); United States v. Fors, 10 M.J, 367 (C.M.A. 1981); United States v, Quick, 3
M.J. 70 (C.M.A. 1977); United States v. White, 17 M.J, 953, 963 n,27 (AF.CMR. 1984);
United Stares v. Batzel, 15 M.J. 640 (N.M.C.M.R. 1982); United States v. Holmes, 43
C.MR. 430(A.C.MR. 1970).

¥United States v. Fors, 10 M.J. 867 (C.M.A. 1981); United States v. Holmes, 43 CM.R.
430(A.C M .R. 1870).

*United States v. Wade, 388 U.S. 218, 241 (1967); United States v. Longoria, 43 CM.R.
676 (A.C.M.R. 1971); United States v. Holmes, 43 C.M.R. 430 (A.C.M R. 1970).

*"*United States v. Fors, 10 M.J. 367 (C.M.A. 1981); United States v. Holmes, 43 C.M.R.
430(A.CMR. 1970)

“"United States v. Longoria, 43 C.M.R. 676 (A C.M.R. 1971,
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Supports or

Negates Finding

an Independent
Factors Considered Basis

Prior photographic identifica- Ambiguous factor
tion from a large group of

photographs?™

The exercise of unusual*™ care Supports finding a
to make observation reliable identification
Prompt identification at first Supports finding a
confrontation®® reliable identification
Fairness of lineup Supports finding a

reliable identification

The presence of a perpetrator Supports finding a
with distinctive physical char- reliable identification
acteristics™

Statement of witness that in- Supports finding a
court identification independ- reliable identification
ent of illegal identification?®®

B. HARMLESS ERROR

Even if there is a sixth, fifth, or fourth amendment viclation and no
independent source, an appellate court may find improperly admitted
identification testimony harmless beyond a reasonable doubt.?*

IX. PRIOR IDENTIFICATIONS—HEARSAY AND
BOLSTERING ISSUES

A. IN GENERAL

Aside from constitutional issues, introduction of prior identifications
as a matter of evidentiary law is complicated in military law by the exist-
ence of two Military Rules of Evidence which govern admissibility. Rule

United States v. Wade, 388 US. 218, 241 (1967). See also United States ex rel, Woods
v. Rundle, 326 F. Supp. 592 (E.D. Pa. 1971’

nited States v. Sera-Leyva, 433 F.2d 534 (D.C. Cir. 1970)

“United States v. Longoria, 43 C.M R. 676 (A.C MR, 1971),

#1q,; United States v. Holmes, 43 C.MR. 430 (A.CM.R. 1970).

wtlJnited States v. Gillospie, 3 M.J. 721 (A C.MR. 1977),

™Id.; United States v. Clifton, 48 C.M.R. 852 (4.C.M.R. 1974), United States v. Smith,
44 CME. 904 (A CMR. 1971)

See, e.g., United States v. Pilgrim, 2 M.J. 1072 (A.C.MR, 1976); United States v.
Porter, 50 C. M R. 508 (N.C.M.R. 1975)
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321(a)1) addresses the admissibility of pretrial identifications generally
while Rule 801(dX1)(C) defines when pretrial statements of identifica-
tion may be admitted as non-hearsay, i.e., as substantive evidence for
the truth of the matter asserted. These Rules will first be examined sep-
arately and then areas of overlap will be explored. Finally, the bolstering
rule regarding use of lineup photographs will be discussed.

B. RULE 321(ak1)

Rule 321(a}(1)** descends directly from pre-Rule case law and Man-
ual®® provisions governing the admissibility of pretrial identifications
and has no equivalent in the Federal Rules of Evidence which rely solely
on Federal Rule 801(dX1)C). A sentence by sentence examination would
be helpful.

Rule 321(aX1)'s first sentence states that relevant out-of-court identifi-
cations are admissible if the other Rules are satisfied. Although not
readily apparent from Rule 321(aX1) itself, the drafters stated the intent
of this provision was to insure compliance with the hearsay rule and to
eliminate the need for condition precedent of an in-court identification
for any relevant out-of-court identification.?” While calling this a “sig-
nificant change,"** the provision in fact merely recognized what cases
had already done. Out-of-court identifications that met hearsay excep-
tions were already admissible without an in-court identification.**® If the
out-of-court identification did not meet a hearsay exception it was not
admissible unless it met the Manual’s corroboration provision®™ which
had a condition precedent of an in-court identification by the witness

#Mil. R. Evid. 321(aX1) provides:

Testimony concerning a relevant out of court identification by any person is
admissible, subject to an appropriate objection under this rule, if such testi-
mony is otherwise admissible under these rules. The witness making the iden-
tification and any person who has observed the previous identification may
testify concerning it, When in testimony 2 witness identifies the accused as
being, or not being, a participant in an offense or makes any other relevant
identification concerning a person in the courtroom, evidence that on a pre-
vious occasion the witness made a similar identification is admissible to
corroborate the witness' testimony as to identity even if the credibility of the
witness has not been attacked directly, subject to appropriate objection under
this rule.

*Manual for Courts- ‘vIamal United States, 1949, para. 188; Manual for Courts-Martial,

United States, 1951 pera. 153a.
#7Mil. R, Evid. 321(aX1) analysis (1980).

g

United States v. Burge, 1 M.J. 408 (C.M.A. 1970) (spontaneous exclamation); United
States v. Moore, 47 C.M.R. 630 (A.C M.R. 1973) (spontaneous exclamation of rebbery vic:
tim}; United States v. Grant, 3 C.M.R. 628 (AF.B.R. 1952) (spontaneous exclamation of
child victim of indecent acts).

™See infra notes 293-297 and accompanying text,
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being corroborated.? The corroboration provision and the condition
precedent of the in-court identification by the identifying witness are re-
tained in Rule 321(aX1)'s third sentence.

The secend sentence of Rule 321(aX1) clarifies who can testify about
an out-of-court identification by providing that “any person who has wit-
nessed the previous identification may testify concerning it.” While
straightforward on its face, this sentence creates significant problems
regarding the hearsay rule which will be discussed below.

The third sentence of Rule 321(a)1) contains the corroboration rule
and provides that an in-court identiffcation of any person®* by a witness
may be corroborated, even before an attack on the witness credibility,
by proof of pretrial identifications, Such testimony is not admitted for
the truth of the matter as substantive evidence but rather for the limited
purpose of bolstering the credibility of the eyewitness®® The corrobo-
ration provision originated in the 1949%* Manual and was continued in
the 1951 Manual®® “on the theory that since identification testimony is
so inherently susceptible to mistake and suggestion, proof of a similar
identification by the eyewitness has substantial evidential value."*’

In summary, Rule 321{a)1) merely retained previous Manual and case
law provisions. While that law was clear, the adoption of Rule
801(dX1XC) has created significant issues of interpretation. Neither the
rules themselves nor the drafter’s analysis clearly reconcile Rule
321(aX1) with the plain meaning and federal interpretations of Rule
801(AX1XC).

C. RULE 801(dX1)C)

Rule 801(dX1)C) was taken without change from the Federal Rules of
Evidence and provides that “a [prior] statement is not hearsay if. .
[tThe declarant testlfles at the trial or hearing end is sub]ect 0 cross-
examination the t, and the t 15 . one of
identification of a person made after perceiving the person.”

®United States v. Parham, 14 CM.A. 161, 33 C.M.R. 373 (1963); United States v,
Longoria, 43 C.M.R. 876 (A.C.M.R. 1971}; United States v. McCutchins, 41 C.M.R. 442
(A.CM.R. 1969); United States v. Wilson, 8 C.M.R. 256 (A.B.R. 1952),

#See infra notes 345-347 and accompanying text.

“The rule that an in-court identification of persons other then the accused could be cor-
roborated was originally announced by the Court of Military Appeals and adopted in the
1969 Manual. United States v. Tobita, 3 C.M.A. 267, 12 C.M.R. (1958) (in-court identifica-
tion of prosscutrix could be corroborated). MCM, 1969, para, 153a. See also United States
v. Longoria, 43 C. MR, 676 (A.C M.R. 1971).

#But if the testimony met also 2 hearsay excepticn, it was admitted as substantive evi-
dence, United States v. Burge, 1 M.J, 408 (C.M.A. 1976).

HBMCM, 1949, para. 139.

*MCM, 1951, para. 153a.

®'Manual for Courts. Mamal United States, 1951, Legal and Legislative Basis, 242.
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The legislative history of Federal Rule 801(d)1)XC) indicates®® that
Congress adopted Wigmore's®® rationale that in-court identifications
have little probative value because the witness knows the accused is
present and generally knows the accused sits in a certain location.?® The
events from time of the offense until trial often solidify the witness’
belief in the accused’s identity.’® Pretrial identifications, on the other
hand, are made closer in time to the crime, before the witness’ memory
has dimmed, and are therefore more probative and reliable.** Additional
reliability is gained from the right to counsel and due process protec-
tions.?® Because of the reliability, pretrial identifications are admitted
as substantive evidence.™

Rule 801(dX1)C) is broadly written and is being broadly interpreted in
the federal courts. Unlike Rule 321(a)l)Ys bolstering rule, Rule
801(d)1XC) does not require on its face, nor have cases required,* that
the declarant make an in-court identification. The rule does not even re-
quire the witness to vouch for the accuracy of the prior identification.™
This is consistent with the legislative history which indicated congres-
sional concern over memory-dimming delays,* bribery, and threats to
witnesses®™ preventing prosecution notwithstanding reliable pretrial
identifications. As the rule and legislative history state, it is sufficient if
the declarant of the pretrial identification simply testifies at the trial
and is subject to cross-examination concerning the statement.*®

A related problem is whether a declarant who forgets or denies
making the previous statement can adequately be “subject to cross-

M8, Rep. No. 199, 94th Cong., 1st Sess., reproduced in 11 Moore's Federal Practices
§ 801-41 (2982); H. Rep. No. 355, 94th Cong., st Sess., reproduced in 1975 U.8. Code
Cong. & Ad. News 1092-94,

¢ Wigmore, Evidence § 1130 (Chadbourn rev. 1972),

98¢ also infra notes 416-424 and sccompanying text.

“1See gupre note 299, See also United States v. Wade, 388 U .S. 218, 240 (1967)
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