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19851 INTRODUCTION 

THE MILITARY AND THE COURTS: 
CURRENT ISSUES 
INTRODUCTION 

by Captain Stephen J. Kaccynsh' 

Our society has increasingly become a litigious one. Those parties 
who feel themselves injured or disappointed by the action or inac- 
tion of another are more and more often likely to  resort to the legal 
processes far redress of the purported grievance. The resulting liti- 
gation has ranged from the absurditv of a lawsuit over the call of a 
high school football referee t o  the seriousness of the discovery of a 
tort for "wrongful life." 

The federal government in general and the military in particular 
have not been immune to this litigious trend. In lawsuits challenging 
the military justice system or military administrative procedures, or 
in cases initiated by the military to recoup medical costs incurred by 
the United States, the judge advocate may increasingly be faced 
with the delivery of legal advice concerning matters that had been at 
least infrequent, and possibly alien, to that attorney only a short 
while ago, 
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In this issue, the Miltlaq, L n i ~  Review has collected articles deal- 
ing w t h  the subject of the military and the courts In the lead article, 
C z ~ ~ l i n n  Courts and the Military Jwtzce Sgslem. Collnleral RPLZPU. 
of Courts-Martial. the author discusses the history and legal 
de\ eiopment of the mrolrement of the federal civilian courts in the 
renew of the miiitarypstice system. The lack of a umform approach 
among the federal courts to  the proper scope of review to be ac- 
corded determinations of the military justice sysrem IS noted and a 
standard approach is posited 

Militaq administrative decisions may also become the subject of 
challenge by those allegedly aggrieied by them. In The Acailabiltty 
a n d  Scope qf Judicial Rm,iezr of Discretionary Military Adminis- 
t i a f i w  D c c L s ~ " ~ .  the author attempts to construct a framework 
within which such administrative decisions may be reviewed. Par- 
ticular attention is paid to the degree to which the discretion of the 
militan departments should be respected by the reviewing court  

The degree to n h c h  the .4dministrative Procedure Act should ap- 
ply at all to the military departments IS studied in the third article. In 
The Administraliw Procedure Act and lhe lMililary Departments, 
the author analyzes the Structure of the Act and its exceptions and 
attempts IO predict the most feRile area for litigation in the future. 

The recovery, where possible. of medical costsincurred by the fed- 
eral government has been rated as a top priority by The Judge Advo- 
cate General. The process. however, LS not a simple one, and the law 
will vary from Jurisdiction to Jurisdiction In an effort to famiiiarlze 
the recovery judge advocate with the five basic methods through 
which the gmernment may recover its medical costs, Medtcol Care 
Recouery-An Analysis of the Goz'emrnenl's Right lo Recover Its 
.W?dital Eqenses  sets forth, m a detailed, handbook-type format, 
the vanom avenues aiailabie for the recoupment of those Costs. In 
conc1usion, the author proposes that there are two I S S U ~ S  on whlch 
the federal government has needlessly acquiesced and seeks to en- 
courage new efforts in this extremely important area of the law. 

In the final article, 7'ke Rzghl of Federal Employees to Sue Thew 
S u p w ~ m ~ s  For Injurzes Consequent LIpon Conslztultonal Violn- 
tions, the author ventures into an area of the law that has taken on 
new significance since the United States Supreme Court's 1983 d e w  
sion in Bzuh v. Lucm In that case, the Court foreclosed the avail- 
ability of a lawsuit premised upon an aiieged constitutional tort 
brought by a federal employee against his supervisor. The hlstory 
behind the decision and the limitations and ramifications of it are 
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198SI INTRODUCTION 

analyzed. The author concludes that the immunity afforded the 
supervisor is not as broad as the  supervisor might prefer 

The areas of the law discussed m this L S S U ~  are rife for litigation 
and further development in the court3 and in the Congress. With this 
issue, the Editorial Board hopes to provoke the judge advocate to 
creative thought about such ISSUE in order to contribute positively 
to the discussion of these issues in the future. 

3 
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19851 COLLATERAL REVIEW OF COURTS-MARTIAL 

CIVILIAN COURTS AND THE MILITARY 
JUSTICE SYSTEM: COLLATERAL 
REVIEW OF COURTS-MARTIAL 

by Majar Richard D. Rosen' 

Ths article examines the historical r e l a t h h i p  between the 
civilian and military cam, with emphasis on arrent dewlop- 
ments in the law. The f e h l  cwum do not pre.sently apply a 
uniform standnrdofcollateTa1 review to m i l i t a r y p m e e d i q p .  This 
d i w w e  in  approach PTejYdices the rights of military chiman& 
and threatens to undermine the vitality of the military jwtice 
syston. l%is author propases a standard ofcollatoal inyuiry that 
wouldstrikeabalance between therolesofthefederaljudicianJand 
the military cam. 

How much. . . is it to be regretted that a set of men, 
whose bravery has so often preserved the liberties of their 
country, should be reduced to a state of servitude in the 
midst of a nation of freemen!' 

A civilian trial . , . is held in an atmosphere conducive to 
the protection of individual rights, while a military trial is 
marked by the age-old manifest destiny of retributive jus- 
tice.l 

I. INTRODUCTION 
Historically, the relationship between the civilian courts and the 

military justice s p t e m  has been marked with mistrust,g misunder- 

1W Blacksfane, Cornmentarlei *416 
'0 Caliahan v Parker, 385 D S 258, 266 (1868) (footnote omated). 
Vser, e g ,  Sehleringer Y Councilman. 420 U S  738, 762-66 (19751 (Brenoan, J , 

dssentmg). 0 Callahm VQ Parker. 385 U S 258, 265-66 (1868): United States #z ?el 
Tofh Y Quarks. 350 C S. 11. 22-23 (19551 
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standing,* and even antipathy.6 Until recently, however, civilian 
judicial intrusion into court-martial proceedings wm relatively cir- 
cumscribed and predictable.' Prior to World War 11, "there was a 
nearly monolithic harmony"' with the proposition that civil court 
review of court-martial proceedings, being solely coiiateral in char- 
acter,B must be limited to technical issues of junsdiction; that is, 
whether the courtmartiai wm properly convened and constituted. 
whether it had jurisdiction over the subjectmatter and the p e m n  of 
the accused, and whether the sentence adjudged was duly approved 
and authorized by iaw.O With the expansion of federal habeas relief 
from civilian criminal convictions immediately preceding World War 
l l , lo the harmony began to dissolve. Relying on the widening scope of 
inquiry in civilian habeas corpus, a number of lower federal courts 
reviewed allegations of constitutional deprivations in coliateral chai- 
ienges to court-martial convictions." The harmony diwpwared al- 
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together in 1963 when the Supreme Court, in B u m v .  Wilson,lz "of- 
ficially" opened collateral attacks an military sentences to eonsti- 
tutional 

in  B u m ,  a plurality decision, the Court acknowledged that ser- 
wce members have constitutional rights," but held that civiimn 
courts could review only those constitutional claims that the military 
had not "fully and fairly" The Court, however, pmvid- 
ed little direction for applying this "full and fair" consideration 
test,le causing considerable confusion among the iower federal 
courts Consequently, the iawer courts took diverse approaches to 
constitutional challenges to military convictions,'s ranging from 
strict refusal to review issues considered by the military courtsln to 
de novo review of constitutional claims.za The Supreme Court added 
to the confusion by its virtual silence in the matter, despite being 
presented with several opportunities to clanfy Its 

In recent yean, while some federal courts continue to adhere, at 
least in part, to Bum,s '  or attempt to miculate other restrictions on 
the scope of collateral review,zg a growing number of courts have 
entertained collateral challenges to courts-martial without any ap- 

'*346 U.S 137 (18531. 
1SJurf three years before IU decision mdum. lhe Court disapproved the extension 

of habeas review to constitutional clams, holding that ' ltlhe single mqury. the test. 
L S. 103. 111 (1950) (quofmg Unlfed States 7 

20 Wayne L Rev 810, 824 (18741. 

Courts, 76 Yale L.J 380. 387 (18661 
"See. e g , "ore, Ctvilion Court Ra,mio of C a r t  MmtidAdjudicot,o, 68 Colum 

L Rev 1269, 1262 (18681, helopmole in the Law-Federal Habeas Cmpus, 83 
Haw L. Rev 1038, 1217-18 (1868) [hereinafter cited as ha@& m the 
Lax-Federal Habeas Cmpusl. Kofe, Cwzlion Raze" .  o/Mzliiory H a h a  Cmpus 
Peft i tm'  Is JulmeBetng S m d "  44 Fordham L Rev 1228, 1235-36 (1876). 

>*E I, Palomera v Taylor, 344 F 26  837 (10th Cir I, cm dentad,  382 U S 846 
(18651 

' * E g ,  Application of Srapley, 346 F Supp 316 (D CIah ig66) 
Parkerv Levy. 417 U . S  733 (1874). reuP478F 26773(3d C r  1873); United 

States v Augenbllck, 383 U S 348 (18691. ?a,'g 377 F 26 6% (Ct  CI 18671, and r a b  
sub nom Juhl Y United States, 383 F 26 IW8 (Ct CI 1867) 

'*E.g.. Bowllng Y United States. 713 F 2d 1518 (Fed. Cu 1883). Kehrli Y Sprinkle, 
524 F 2d 328 (10th Ca. 18751. cer1 denied. 426 U S  860 (18761. 

' # E g ,  Calley Y Csllax.ay. 518 F 2d 184 (5th Clr I (en bane], cmt. denwd, 421 C S 
811 (1875) 
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parent iimitatioma4 There 1s little to distinguish the latter line of 
cases from those involving direct appeals.86 

This trend is disturbing for a number af reasons First, because of 
the divergent approaches adopted by the federal courts, the scope of 
review accorded a claim will be dependent upon the particular 
district or circuit in which the claimant files his petition. In h a b e a  
corpus cases, this situs will be the district or circuit in which the 
claimant, through no choice of his own, happens to be confined.26 
Moreover, courts that undertake unlimited de novo review of consti- 
tutional claims, regardless of the prior proceedings and determma- 
tmns of the military tnbunals, fail to accord the deference due the 
military courts by virtue of their independent constitutional source2’ 

“€0, Schlomann I Ralrion 681 F 26 401 (8th Cir 1882). ce?I denied 103 S i f  
1229 (1983) 

“Indeed, in C u h e r  Y Secretar~ of the Air Force. 658 F 26 623 ID C C i i  I8771 
Judge Lerenthal in a concurring o p m m  wrote that. where B claimant uzs not af- 
forded mditary appellate C D U ~  revie* because h a  sentence was nor Eiiffrclently 
severe I feel free to approach [the claimant’s e~nirnurmnal ~laims] almost a? 
though I *ere amembero f fhecour fo f  Milltar) Appeals undertakingdirect iejleu 
I d  at  631 (Leuenthal J , coneurnngl 
“The lack of unlforrn~ty among the courts m asressrng the pmper scope of pre 

Bunu haheas corpus review of court-martial c ~ n v i ~ r m n ~  ua;l the source of some 
criticism See Bishop mpm note 6 .  at 40-43 For example ~n Anthony 5 Hunter. 71 
F Supp 823(D Kan 1847) ~ m i l l f a i y p r i ~ ~ n e i  Private Anthon) succesrfullyobtam 
ed his release on habeas corpur because of elmis in his court-martial proceedings 
amounting t o  B denial of due process His co-accused, Private Arnold, who -a i  Wed 
jointly with Anthony but  who happened to be rmprisoned in a different judicial 
district w u  denied relief beesuse the court refused to extend tti ~ e j l e ~  beyond 
teehn,caljuriidicrion Arnold b C O E B T ~ .  75 F Supp 47 13 D Tex 1848) The present 
disparity among the  C O U ~ ~ J  concervably could lead to similar aburer 

lribunal IS an Article I leglslarii e court wifhjur 
ower created an defined by Arfirle Ill ’ Gaoi 

Congreri has the power to jxo”de far the trial and punishment of 
mil i tar~ and n a \ d  offenres I” the manner then and n n ~  marticed b\ 
clvlllred naflons. and that the p o ~ e r  t o  do so 8s glren wlfhoul ani 
conne~rmn between I I  and the 36 ~ i f l c l e  of the C~nif i tur ion defining the 
iudieial _we/ of the Cniled States. indeed that the two mnel3 are en 
“tirely inhependent of each other 

\or them Ploellne Consrr Cn , Marathon P l ~ e  Llne Ca 73 L Ed Zd 598 612 (18821 
(quoting Dynes v Hoover. 61 C S (20 Haw 165, 79 (1858)) See nlso Burns t Wxlson 
346 L S 137, 139-40019531 Kurtz,  MofCm 115 L S 487 600(18851 Swgenprally 
Rartker , Goldberg 453 U S  57 66-67 ll981j. Orloff % Wi l loughbi  345 5 83 81 

Conpess for the firsf time m the nation’s history, recently extended to  the 
SupremeCoufl the powerto d i r e ~ t l y r e ~ i e w f h e  decisionsofthe Court of Military AP 
peak through writ9 of cenmrsii Military J u i r l ~ e  Act of 1983. Pub L Yo 88.208, 5 
10. 97 Stat. 1383 The possible effect of the Act on future ~~l laferal  challenger 18 

discussed below Ser text accompanying notes 467-84 WIO 

8 
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and their expertise in tailoring individual nghts to military require- 
ments.18 

In light of the traditional judicial mistmst and antipathy towards 
the miiitary justice system, unlimited federal court review of court- 
martial convictions rmght well emasculate the role of the military 
courts in balancing the r ights  of senice members against the needs 
of the service.na On the other hand, federal judges are the final ar- 
biters of federal constitutional law.ao They should be afforded a role 
in the resolution of constitutional claims raised in collateral attacks 
on courts-martial beyond merely ascertaining whether the military 
courts considered the claims.8' While it is apparent that a nuddle 

11 'DeabngwithareasaflawpecvIisrrothemilitaryhranehes,theCovnoiM~htary 
Appeals' judgments ace nmmall) entitled to seat deference." Middendorf v Henry. 
425 E 8 25, 43 (1876) See eiso Burns v. Wilson 346 U . S  137, 140 (1953J. Calley V. 
Callaway, 619 F 26 184. 200-03 (5th Ckr.), 0m1. denud, 425 U S 911 (1975). Hodgea Y.  

Brawn. 500 F Supp. 26, 28 (E.D. Pa 1984, W d ,  649 F 2d 869 (3d Clr 1981). Robb Y. 

Knited Stales, 456 F Zd 768 (Cf CI. 1972) Seegmnerally Note,  Czr.%Bon Cmrt Rak '  
OJ Covrf Nartral Aqiud?Lcatim, 68 Colum. L. Rer. 1269, 1278 (1969). h e l q r m e n t s  
tn L b  LOu-Fedmal Hobem Carpus, mpro note 18, 81 1225, la te ,  FedrralHabear 
C o w s  Jumdwtton Ole? CourtMarlral Pmecdinya. 20 Wayne L Rev 818.831-32 
(1874) Note. Sentcnnen m Czrillan CourB. 76 Yale L J 380. 400-04 (1966) But see 
Comment Federal C~~,t l lan  Court lnlenmnlron m Pendzng Coum-Mcrttol, mpro 
note 5 .  at 467-68 (argues military courts have no expenise to add t o  the ~ e s o i u t ~ ~ n  of 
conitrturmna1 I3B"es). 

In Lhls regard the Court of Military Appeals generally has applied the p r o i e ~ i m n ~  of 
the Blll of Rlghts to sewice members, Courtney \, Willlami. 1 M J 267. 270 (C M A  

ents dictate a different rule See, e y , Knifed 
1861) (elimmatmg Oath requirement for search 
n a number of different context8 h a  upheld 

the ielaxaiion of various constitutional profeciions for military personnel s ~ e ,  eg , 
Brown v Glmeb, 444 U s  348 (1980) (First Amendment), Mlddendorf Y Henry. 426 
U 8 25 (18761 (Slxth Amendment) Greerv Spock. 424U S 82811978) (Fmr Amend- 
ment). Parker v Levy, 417 L S 733 118741 (Fast Amendment), Reavei Y Ainswarfh, 
218 C S 286 (1911) (Flffh Amendment) See yennerolly Henderson. CaurlsMarfini 
and the Cnnslttul?m' The Ongznal Undmstnmling, 71 H a w  283. 324 n 172 (1957) 

*#See note 5, wprn The danger 18 that federaljudges. who have had on15 hmited 
aslociation with the armed forces, will give little credence t o  the determmstiani af 
the mllitsw courts because of "knee-jerk" drsapprobation of the military In this 
regard. lanyeri 10 general have Loo often accepted as gospel 'hsghly misleading and 
lnaceulste generallnafmni cmcernlng' the mhfary justice system Poydasheff & 
Suter. mP7a note 4 Bf 568 Ssr also Zlmmermann. mpm note 4, at 3 4  Srrassburg 
Civilian J%dzcmlRwtna OfMtIitam Crzmrnol JwLice, 66 Md L Rev 1. 2 (1974) A 
/mtmt, unqueslianed ~ e ~ e p i s n ~ e  of iuch generalilaflons by lawyers appointed to 
the federal bench can only harm the independence and infesity of the military 
courts 

dasentmgJ. g Blown v Allen, 344 U.S 443, 506 (19631 (Frankfurter, J 1 (habeas 
revie* of state criminal pmeeedmgs) 

"See, e 9 ,  Hatheway v Secretary of the Army. 641 F 2d 1376, 1380 (9th Clr 1, oerd 
dsntrd,454U S 864(1981) Kauffmsnv Secietaryaf Lhe AirForce. 415F.2d981,892 
(D C O r  1969). cmt dentad. 396 ti S 1013 (19701, Bishop, mp~a note 6. at 70-71, 
Katr & Uelson, mwa note 17. at 217-18 

9 

a0Se, e g ,  Sehleslnger v Councilman, 420 0.S 738, 764-66 (1975) (Brennan. J 
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ground must be reached, the pmbiem is determining the proper role 
for the federal courts. In seeking to define that role, it is important 
to understand how the mesent state of affairs evolved.s1 

11. THE EVOLUTION OF CIVILIAN COURT 
REVLEW OF COURTS-MARTIAL 

From an histoneal perspective the relationshrp between the 
cl\-ilian cnunc and the military JUSUCQ system fits rrlarrvelg nearly 
into rhrrc distinct penodq. Cntil World War II cn.laterai challenges 
were limited to q~esirm: uf technical junsdiction. R e g m u g  In 
aboit  1943 IO'AW federal mun, began renewing the :onstltutlma1 
clams of milnag. habeas corpus petrtronm This expansion of the 
scope of r e t ~ e w  w a  cmasrent wlth Supreme Coun declsions m 
clnlian hahe= c m s  mlus hneof cases culrmnated w t h  the Supreme 
Coun I landmark decision in Ehmr I Wbon 91 hnally, the p i t .  
Bund era. from 1H63 to the present, has been marked by a lack of 
uniformnv in the decisions of the lower federal c m n s  Before ex. 
mining  rarh of these penads, however 11 IS necer~ar). to conuder 
Ihr nn(pns of the relatranship betueen Amencan c l v h n  and 
miluag. C O U ~ S  through il bnef exarmnation uf earl? Engllsh expen. 
enres. fmm which our ,y>tem has borrowed so heavily I* 

A .  EARLY ENGLISH EXPERIENCE 
The evolution of th r  relationship between the commnn law and 

the milliar) couns of England IS mtenained wlth the complex and 
histonc stru@gles ber~een the Crown and the Parhament, and be- 
tween the common law POURS and other nval C U U ~ S  ') The outcome 
was the rupremacy of Parhment over the Kmg,ss and the sub- 

.(! Pa\ I \. id 3-2 L ' P  %. 89 ! i W  .r<ur) .r,ona,orrcaldcvclopmcilollhr 
~r I of nahca. . oq -r  ?L.~-T) to icicrrnine the IXJPI r le 01 .he w n i l  

'Wee Duker. =pro note 34, at 883, IW7, 1015-26, 1025-36, 1042-54, SEhlueler. 
~ u ~ m  note 34, 81 13944, h i o p m a u  in tk Lao-F8deml Hob- C m ,  Svpm 
note IS. at 104245 

Mackendnck, D Gematopalor. J. Hexfer & R. plpei. Western C l ~ ~ t i m -  
Palealithie Man to the Emergence of Europesn Powcn 607-31 (W m e r .  ed. I=): 
H. W e h ,  The Ouflme of Hiafory 810-20 (4th ed. 1049). Schlueter. mpm note 34, sf 
143 
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senience of military and other tribunals to the common law 
COUrtS.~'  

While some form of tribunal for the trial of military offenses ap- 
pears to have existed as early as Greek and Roman times,88 the origin 
of English courts-martial is to be found in the Court of Chivairy.80 
The court was brought to England by William the Conqueror as part 
of his supreme court, the Aula The principal participants of 
the court were the lord high constable, who commanded the royal 
amues, and the lord marshal, who was next in rank to the constable 
and managed the army's personnel." In the thirteenth centum, Ed- 
ward I partitioned the Court of Chivalry from the Aula Regis "to 
provide a separate forum for litigation of matters concerned pri- 
marily with military 

The Court of Chivalry ori@naUy had broad jurisdiction over both 
chi1 and cnminal matters.68 Its extensive jurisdiction, however, 
proved to be its downfaU." Because it encroached on the preroga- 
tives of the common law courts, its powers were gadually curtailed 
by both the Crown and Moreover, its criminaljurisdic- 
tion WBS dependent upon the participation of the lord high con- 
stabie;Ie however, the last lard high constable, Edward, Duke of 

11 
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Buckinghm, was executed for treason by Henry VI11 in 1621." 
Thereafter, the office of constable reverted to the Crown and no 
permanent high constable was again appointed." Although the 
Court of Chivalry was never formally abolished, it ultimately died of 

Even during the period of the court's existence and its broad exer. 
cise of jurisdiction, limits were imposed on the scope of military 
criminal law. The preference was for trial in the common law 
C O U I ~ S , ~ ~  especially in time of peace. In 1322, Thomas, Earl of h- 
caster, was condemned to death at Pontefract by a military court 
composed of Xing Edward I1 and various noblemen." The judgment 
was revened by Parliament in 132752 on the ground " 'that in time of 
peace no man ought to be adjudged to death for treason or mother  
offense without being arraigned and held to answer; and that 
regularly when the King's courts are open it is a time of peace in 
judgment of 

"S Adye, supra nore 38, at 7 .  1 YcArthur. supia nore 40, at 18. W Wmlhrop, 
mpra note 34 at 46 Schlueter mpro note 34 at 137 For an account of lhe events 
leading to B u b m & m  Q ex&m see J Sca;lsbnck. Henry VI11 120-23 11868) 

I'C Wallon, mpra note 46, at 530, W Wmthrap, mpra note 34 at  46 Schlueter. 
s u p m  note 34 at 137 Appaienlly Henry 1'111 and his I U C C ~ J S O I S  did not agaln Bppalnt 
a lord high cystable because the power of the offlee w u  'deemed too ampk for a 
subjeer S Adye supra note 38 at 7 1 MeArthur mpro nore 40 at 19 Indeed 
both Adye and McAdhur. leading Engllsh wnfem of mllltary treat>& 10 the el&- 
feenfh eentun recount a ~ o n v e r ~ a r l ~ n  between Henry VI11 and h a  Chid Justlee 
When asked by Henry how far the power of the lord huh constable errbnded. the 
Chief Jurtice 'declined answering and sald the deeislon o f  that question belonged to  
the law of arms, and not the law if England ' S Adye, mpm note 38, sf 7 (footnote 
omtredl.  1 Mclrthur, supm note 40 at 19 (footnote omxfed) 

the lawmlt 
6 8 w  Blackstone,mpmn~te 1, a1413 SeealsaC,n'~ton,mpronote46,at632 L r  

Matthew Hale. I" h>s treatwe on the history af EngllJh common law. described the 
case u lnvalving Edmond, Earl of Kent, who wm med by mllltary court at Pomlret 
M Hale, N r a  note 5 .  at  27 

'*w. Blacksfane, supra nore 1. at 413 
1aEz POI* Yilligan 71 U S (4 Wall ) 2 ,  128 (18661 
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With the demise of the Court af Chivalry, military justice was ad- 
ministered principally by martial courts or councils convened under 
various Articles of War issued by the Crown.64 Ostensibly, these 
courts only had jurisdiction over soldiers in time of war;6b although, 
on a number of occas~ons, the Crown "expanded or attempted to ex- 
pand, the jurisdiction of these tribunals over civilians or over sol- 
diem in the peacetime armies."s8 In reality, these tribunals more 
nearly resembled martiai law than courts-martial of modern times, 
and were probably responsible for the immense mistrust of military 
law voiced by the leading legal commnentators of the time.67 Indeed, 
the flagrant abuses of Charles I in this regard were the primary basis 
for the enactment of the Petition of Rights in 1628.5* Thereafter, 
Parliament slowly acquired more control over the military and the 
conduct of military 

In 1689, in response to a massive desertion of English and Scotch 
troops,eO Parliament enacted the First Mutiny Act. Among other 
things, the Act prohibited the infliction of the death penalty within 
the Kingdom by courts-martial except upon conviction for mutiny, 
sedition, OT desertion." It also legitimized the peacetime standing 

#'I Wmrhrop. supra note 34. st 46 47: Schluefer. a p r a  note 34 at 138 
Wchlueier. s u p m  note 34, at 138 Sir Edward Coke wrllrng in the early 17th Cen- 

Lucy. stated the law thusly "that if a lieutenant or other. that hafh comm1simn of 
martial law, d a h .  ~n time of peace, hang or ofhenvise execute any man. by COIOYI of 
mama1 law, this 13 murder. for if 18 againif the U w m  Char& " S Adye, mpra note 
38, at 50 (esmg E Coke. 3 lnifllutei *521 

"Schlueter. mpm note 34, at 139 See ob0 S 4dye 38, at 11-14 1 Wmthrop, 
wpro note 34, PL 46-47 
"I. Wmthrop, m'pm note 34. at47 For aiuccmel~Lafemenf retlectlng Sir Wllllam 

Blacksfone's oplnlon about mlllfary law See note I ,  sup", and the BccomDan)mg 
text Sir Mathew Hale expressed hli mews thls way 

But touehrng the Business of Martial Law. these Things are Lo be ob- 
served, VU. 

That In Truth and ReaUty IL 15 not a Law. but Jomethmg indulged 
rather than dlowed as law, the Necemity of Government, Order and 
Diseiphne in 8" Army lg that only whlch can sue thole laws a Caunfe- 
nanee 

M Hale, supro note 6 ,  at 26 
"S Adye, a p i o  note 38, at  13-16. Schluefer. suplo note 34, at 139 40 Charles i Y I  

ed cou~ts-mart~al a mesni of extracting money from the populace. thereby 
aroidmg the need fa call Parlrament for new taxes Id He faded. Id When he mught 
the money he needed from Padlament. hew- forced to assent to the Petltlan of 
Rlghts, uhlch, among other Lhmgs, ended the courts-martla1 of Clvl1n.m Id 

"Schlueter. mpra note 34. BL 140 
B"F01iowmg the 'Glorious Rsvolullon' of 1689, and the aleendance of Wmam and 

Mary LO the  throne of England, English and Scolrh rroops embarking for Halland 
mufhmed and openly declared then alleglance to the recently deposed James 11 
Parliament reacted quickly with the First Mutmy Act 1 McArthur sup's note 40, at 
22 23 Sehluefei mpro note 34, at 142-43 

8'W Wmthrop, sum note 34. at 47 
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army.81 Later venions of the Act prowded, for the first time in 
English histnv, a general Statutory basis for the Articles of War, 
which continued to govern the army;B3 theretofore, the Articles had 
been the product of royal p ~ r a g a t i v e . ~ '  By the time of the Amencan 
Revolution, the British Army was governed by the Army Mutiny Act 
and the Articles af War.es 

During Parliament's s t r u d e s  with the Crown for ascendency over 
the military, the common law courts devised vanous means to limit 
and control the jurisdiction of the other English courts, including 
courts-martial." At the time of the American Revolution, however, 
common law court intervention into the proceedings and judgments 
of courts-martial was relatively confined. Generally, review was 
limited to insunng that the military tribunal did not exceed its juris- 
diction.e7 

In Grant 2). GoUld,BB Grant, who was a recruiting sergeant far the 
East India Company's 74th and 76th Regiments, sought to prohibit 
the execution of a Sentence passed against him by general court- 
martial. He had been convicted of having advised and penuaded two 

"C Walton. .wpm nore 46, at  638 Unlll the First Muting Act the onl) .tnctl) ron. 

aaSchlueler "pm note 34. at 143 
*'Id SeeobaW Wmfhrop. mpro nate34. st  18-20 Therulesgorerningdisciplinem 

the \ary, on the other hand, had for years been b a e d  on iratufe I McArthur. supra 
note 40, st 20-21 Blacksfone found fhrs Parhamentaw conti01 t o  be much more 
ageeable  than the purely exe~nnve  character of the Art l~ le i  of War W Blackalone, 

"W Wmthrop, mpm note 34, at 18 The Mutiny Aer and the Articles of Bar were 
replacedm l679byLheArmyDiaciplineandRegularionAct, a n d m  1861, b y t h e a r m y  
Act Id at 20, Schlueler. mpra note 34, at 143 

6*The chief tool of the common law courts was habeas Corpus Duker Supra note 
34 at 983. DaelopmmLj tn thelaw-Federal Hobrar Comw, Supra nOLP 18. at 1 
The writ ' originated ar a derice for compelling appearance before the  Kmg'riud 
mL~urnenlalil~es " Duker, mpm note 34, at 1053 Later ~t uar a devlce wlelde 
the eaurts of England ' Lo increase and to safeguard fhelrJurlidletlon3 ' Id at 1 
'A~ublectimpriaoned byonecourt could berelemed b) meansoffhewrlrlrsued 

rival court  an the holdingthat the commrlfmg court lackedjunsdlctlon m the C B  

Jd See abo Cebr lmmls tn the Lau-F~dmoi Habsos Cnrpus nwra note 18 

s I l t u fmn~ l  force in England had been the milills Id at 528 538 

mpro 1. at 419.20 

IO 4 2 - 4 3 
"See generoily LbwiOgmenlJ tn the iaw-FederaI Habeas Corpus. mpm note 18. 

at 1043 JustlceRrennan, wrifmgfortheSuprerneCau~InFayr Nola 372U S 391. 
404-05 118631, suggested that at common law. habear corpus was a\'adable to review 
mole than simply i u m d m a n  m the  narrow sense but far ani carnrnifmem confraw 
Lo "fundamenml Isw ' Justice Rrennan'r interpretation of the historic function of 
the writ har been   eve rely crilrclzed See Oaks. M a l  H W m y  zn the H w h  Coiri- 
Habeas Corpus, 64 Mlch L Rev 461. 458-68 (1966) See oQo Schnecklolh Y 

Busfamonte, 412 U S 218 263 (1873) (Powell, J , cancurring] [ 'recent scholarship 
has cart grave doubt on Fay's  version of the  wilt  I historic function '1 

"126 Eng Rep 434 (C P 1782) Sa Charler Gould, Knf , was 'hi3 M a e W s  Judge 
Martial and Advocate General for the Army 
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drummers in the Coldstream Regiment of the Foot Guards to desert 
"his Majesty's service, and to inlist [sic] into the service of the East 
India Company . . . ."OQ He was sentenced to be reduced to the rank 
of private, and to receive 1,000 lashes "on the bare back with a cat- 
&nine tails, by the drummers of such corps or cow, at such time or 
times, and in such proportions, BS his Majesty should think fit to ap- 
point . . . . ' '70 Grant claimed the court-martial lacked jurisdiction 
over him, and, in addition, asserted a number of procedural errors in 
connection with the proceeding." 

Writing for the court, Lord Loughborough declared that militaw 
and naval courts were subject to the controlling authority "which 
the Courts of Westminster Hall have from time to time exercised, jw 
the purpose o j  prevotting them from exceeding the jurisdiction 
given to them . . . . ' ' 7 z  Findingjurisdiction in the case,'B Lord Lough- 
borough refused to inquire further: 

The foundation of [a prohibition] must be, that the in- 
ferior court is acting without jurisdiction. It cannot be a 
foundation for a prohibition, that in the exercise of their 
jurisdiction the Court acted erroneously. That may be a 
matter of appeal where there is an appeal, or a matter of 
review: though the sentence of a court-martial is not sub- 
ject to review, there are instances, no doubt, where, upOn 
application to the crown, there have been orders to 
review the proceeding of courts-martial." 

" I d  
'Old at 436. 
"In addition to clalmlng that he was nal B soldier and not subject to c~urt -m~rt ia l  

juasdictran, Grant w e r t e d  that there were w i d e n t u n  enon at his trial, thatthe of- 
fenieofwhichhewasconvictedwasnot~hcanewithwhiehhew~~ehargcd,thatthe 
offense of which he WBI cmvefed  was not an offense eognlzable by coulf-mBTtiaI. 
and that h a  sentence was excelrively severe Id &I 434-35, 455 

"Id at 460 IemDhasm added) 

" I d  at 45 i  ~ h r d  Laughborough did reulew Grant's clauma Lo determine whether 
they affected the junsdictlan of the mditaw court I d .  at 451.55 SBe also In the Maf- 
ter of Poe, 110 Ens. Rep g42 (K B 18331 (&rt reflued to wue a w i t  of pmhibitm 
to reverse the lenrenee of dmm-1 of an offleer a4udged by a c~urt-martlai and c u -  
rled infoerecution), InreMansergh, 121 Eng. Rep 764 (Q B 1861)(eourtrefuaedlo 
entertam petition for eertiorad to quash aenfenee af COufiL-marthi aellng within 
~ u a d i c t m l .  Bul Q- The C ~ a e  of the Multncen of the Bounty, clfed by pelifianer's 
C o u ~ e l  in The King v Suddis, 102 Eng. Rep 118, i21-22 (K B. 18011 According 10 
Suddir' eoun~/el, the sentence of m e  of the mutheen, W i h  Mupnl f .  wm stayed 
by the Fl~ilian e m * ,  and MuspraLt eventuaUy released, because of evtdenfiary er- 
rondurmg hlStriai I d  at 122 Sudda'eouorel'Jvenionofthecase wassubseaucnfl~ 
wntioned See Srraraburg, mpm note 28, at  6-7 n.28. 
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In The King II. St~ddi+'~ the English courts showed similar re- 
straint in denying habeas corpus relief to a soldier imprisoned under 
a sentence imposed by a court-martial at Gibraltar. The court held 
that its inquiry wns limited to insuring that the military tribunal had 
jurisdiction over the case and the power to adjudge the punishment 
given Any other objection was deemed to be an objection in error, 
and the court stated that it did not sit as a court of error in a coi- 
iaterai proceeding. Thus, ns to claims beyond those of jurisdiction, 
the court had to presume the military court acted properly.'8 

Finally, in damages actions, perhaps the most widely-used means 
of collaterally challenging military convictions in eighteenth and 
early-nineteenth century England, courts generally, but not always, 
limited relief to instances in which military tribunals or commanders 
exceeded theirjurisdiction in imposing punishment. For example, in 
Barnis v. Keppel," the court held it had no jurisdiction at all to con- 
sider a soldier's action for malicious prosecution arising Out of a 
court-martial conducted in Germany during one of England's wars 
with France: 

By Act of Parliament to punish mutiny and desertion the 
King's power to make Articles of War is confined to his 
own dominions; when his army is out of his dominions he 
acts by virtue of his prerogative, and without the statute 
of Articles of War; and therefore you cannot argue upan 
either of them, for they are both to be laid out of this m, 
and flagrante bellow, the common law has never inter- 
fered with the m y :  inter arma silent leges. We think (as 
at present advised) we have no jurisdiction at all in this 
case.  . . .'a 

"102 Eng Rep 118 W.B. 18011 
"Id sf 123. Cf Blake's Case, 105 Eng Rep 440 (K B 1814) (wdf denled to ~ e f l  

v 5  Eng Rep 531 (K B 1766) 
7 S l d  at  893 See oh0 Mann v Onen. 108 Eng. Rep 22 (K B 1528) (damages aefmn 

tor as18ulf and false rmpriionmenl held nut to Ile where eoun-martial had JurLidlC- 
tion). Warden Y &ley, 128 Eng Rep 253 (c P lsl l)(actian far false imprwonment 
held to  be available where coun-martlsl Convlcilon for dlsobedrence w u  bmed On / I  
legal order). Moore Y Bastard, (C P 1506). rmmled in, 2 McAnhur. SUP note 40, at 
194.200 factlon for false l m ~ r l ~ ~ n m e n t  whe ld  where plarnrlff conflned by court- 

tlonei elammg undue delay m brinmg case to mal)  

manral for atfense over whiih military e ~ u n  had no~urrsdalion) But see the case of 
Fne v Ogle iC P 1743), reported 111 I McArthur. ~ p r a  note 40. st 265-70. 436-38 
Ser okn S Adye mpm note 39. at 68 60. In me, a Lleufenanf af the Mannes. sew- 
ing on board the Man-of-war "Oxford, ' at Pon Royal, Jamalea. was fned by Court- 
mania1 far disobedience of an order of hrs captain id nt 2 6 3 ,  436 At f r l d  the 
evidence produced against Fwe eonsllted of several depOalrloni of 'dhterste Per- 
ions' unknown to Frye id On thm ewdenee he wm conwcred and sentenced t o  15 
years impri~onmenf Id Upon hrs return t o  England. the King remnfed hm lenrenee 

16 



1985l COLLATERAL REVIEW OF COURTS-MARTIAL 

As nothing is more becoming a gentleman, than to acknowledge himself 
to be wrong. 30 soon ai he 1s seniible he IS 30, and fa make iatafactlon to  
any person he has lryured. we, therefore. whose names are uodenunf- 
ten being rhoroughly convinced that we were entirely mistaken in the 
opinion we had conceived of Lord Chief Justice Wdles. think uunelvea 
obliged In honour. as well as justice. io make him satisfaction as far a;* i t  
ismoucpower And. 8s t henuuwwedid  himwasofapubllcnafure,we 
do, In this public manner, declare. that we are now nalkfied the renec- 
tiom e a ~ f  upan him m our re~01uf lm~ of the 16st and 211t of May last, 
weze uruuat. unwarrantable. and wdhout any foundation whatsoever, 
and we do aJk perdon of hli lordship. and of the Court of Common 
Pleare. for the indimnitv offered both to him and the Court . .  

Id 81 438 The letter was ordered t o  be rewstered m the Rembranee Office--as a 
memorial Lord Willes accepted the apology with the abservation. ' To the present 
and future ages. that whoever set fhemsehes UP yl uppanitlun to the laws. or think 
themselves above the law, will vl the end fvld themielves milfaken " I d  

Finally, if should be noted that the common law courts af England were quick ta  
suslaln damages actions against officials who sbused their power or held themselves 
above the law. See, e.g , Rafael v Vereht, 86 Eng Rep 621 (K B 1776) (Betion for 
trespass suitamed agamsf President af Bengal under East India Company who pro- 
cured. by awe and fear, the Nabob of Owd To mpnson plamUf), Most?" v Fabdgas, 
98 Eng Rep 102 I (K B 1774) (afflrmmg verdict for plamllff m clam for damages for 
false lmpnsonmenr and trespass awnst the Governar of Mmorea; the  COY^ rgeeted 
the defendanvi eontenfianLhafhia~wer w ~ ~ ~ b ~ ~ l u r e a n d  nofsubJecfrothelaw). In 
the mllrfary setnng. however. an lnferestlngline of ernes developed based 00 dicta in 
Johnstone Y Surton. 99 Eng Rep I216 (1766) In Sutfon both Lord Msnsfleld and 
Lord Loughborough opmed that to permit a soldier to sue hiJ commander for disci- 
plinary action taken m the heat of battle would ~eriously 3mpas drre lpbe  u1 the aim- 
ed forces Id.  at  1246. Thus, bath judges beheved such actions ought not be allowed. 
however, they based their ultimate decmon m the case on other Founds  Id. A 
member of suhequenl decmons followed the dicta m 5dm. and dkmmed I ~ w ~ u l l s  
by saldiem agamit their avpenon fm damages resulting from dnciphnary aetmni 
See, e.g., Dawkms V. P ~ u l e l ,  8 B & S 768 (9 8. 1868); Dawkms V.  Rokeby, 176 Eng. 
Rep. BW(C.P 18661, Kelghlyv. Bell l76Eng Rep.T81(C.P. 18661,Freerv Marshall, 
176 Eng Rep 657 (C P 1865) But st% Warden Y Bailey, 128 Eng Rep 253 (C P 
1611) (Mmdield, C J I (action pernutfed1 The arguments mustered on both sides of 
the mue are remarkably similar t o  those raked in current cases concert'& the 
amenablllty of eammanders to lawsulfs brought against them by their subardmales 
See e g . ,  Chappell v Wallace, 103 S CI 2362 (19831 
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Thus, when the United States declared its independence from 
Great Britain, it had a ready-made military justice system as well BS 
rules defining the relationship of that system to the civilian courts. 

B. COLLATERAL REVIEW BEFORE 
WORLD WAR II: A QUESTION 

OF JURISDIClTON 
During the "colonial dependency," the power to raise and support 

armies and navies, and to provide for their discipline was solely with 
Great Britain; British forces in the colonies were subject only to 
English law.'P It is not surprising then that, at the outset of the War 
for Independence, the colonies turned to the Bntish military justice 
system as a model for their 

Amenca's f in t  military code, the Massachusetts Articles of War, 
was adopted in April 1775.81 The Massachusetts code was copied 
from the British Article3 of War of 1774.82 Two months later, on 
June 14, 1778, the Second Continental Congress appointed a com- 
mittee to draft a military code as On June ZSth, the committee 
reported its proposed code, which was adapted on June 30th by the 
Congress The Articles of War thus enacted were copied from the 
British articles of 1774 and the Massachusetts code of the previous 
April.85 The Articles of War were revised in September 1776, and 
continued in force, with some amendments, until 18lKUe 

'Wnlled Stares 5 Mackenrie 30 F Car 1160 1163 (S D N Y n d 1 (No 18 313) 
'"W Wmthrop SltPro note 34. at 22 Schluefer supra note 24, at  144-46 There we 

few reported cares from the COIOOIBI era deallng wlfh mllrtary d#sc~plmary matfelr 
One which was reponed. Diaper Y Bieknell. Quincy (Mass ) 164 (1765) .  muohed a 

he colonial militia *ho failed t o  appear at a muter  for the 
to serve ~n the war agsrnsf France The court enteredjudg- 
ding that eier? man I? obligated to attend muster on warn 
ed. and If he faili to do IO, he must hear the consequences 

"W Wmthrop. supm note 34, at 22 3ehluefer. mpro note 34, at 145 16 
"Sehlueter. m p r o  note 34 at 146 
.sW Winlhrop mpm note 31 at  22 Frafcher Appellate R w z m  ~n Ammcan 

M?liloryLor.  14Mo L Rev 15, IT(L948). Henderion, m p m o o f e  2 8 . a f 2 8 7  98 The 
m e m h r s  of the committee were George Washmsan, Philip Schuyler. Silaa Deane 
Thoma? Cushing and Joseph Hewes W I m t h r o p ,  swn'o note 33 st 22 

"'W W-lnfhmp Npra nore 34 at 22. Frafcher "1r" note 83, at 17 Henderson 
v ~ p m  note 2s at 298 
"I Winlhrop, mpm note 34 Bf 22 Fratcher mpm nore 83 at 17.  Schluerer 

supra note 34, at 147 
"W Winthrop mpv2 note 34, at 22-23 The revised Article3 of 1776 were enacted 

over the vigorous oppo~itlon of mme members of Congrer~ who apparently preferred 
romelhing more like a common law sg3rsm of juslrce Fratcher NV'O note 83 at 
ia.19 
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There was little reported interaction between the civilian courts of 
the Revolution and military tribunals. Ironically, in one of the few 
reported cBses, GDuernment u. M e O r e g ~ r y , ~ '  Bntmh prisonem of 
war, who were indicted by the Commonwealth of Massachusetts for 
murder, demanded trial by court-martial. The defendants argued 
that the municipal courts of the state had no jurisdiction over them 
since, as enemy aliens, they owed no allegiance to the state or to its 
laws. The court, relying on English precedent, rejected the de- 
fendants' demand. 

In 1777, the Articles of Confederation gave Congress the "exclu- 
sive right and power o f .  . . making rule8 far the government and 
regulation of the . . . land and naval forces. . . The Constitu- 
tion's framen similarly provided Congress the power to "make rules 
far the Government and Regulation of the land and naval Forces."BQ 
Entrusting Congress with this authority was simificant for two 
reasom. First, "much of the political-military power struggle, which 
typified so much of the early history of the British court-martial sys- 
tem," was avoided.O' Second, it made courts-martial independent of 
the federal judiciary created by Article Ill of the Constitution.eL 
Federal court renew of court-martial proceedings would, therefore, 
be collateral, rather than direct, in nature.8x 

Following the adoption of the Constitution, on September 29, 
1789, the First Congress reenacted the Articles of War of 1776.83 
Five days earlier, the Congress had passed the Judiciary Act of 1789 
"which empowered federal courts to issue writs of habeas corpus to 
prisoners 'in custody under or by colour of the authority of the 
United States . . . . ' " B 4  This tool was to be the principal means by 
which federal courts reviewed the judgments of military tribunals. 

"14 Mass 499 (1780) 
"U.S. Arts of Confed art  IX, para 4 (1777) quotea Zn Henderson Supm note 28. 

I_* 2911 .. ... 
"US Conat. art 1.6 8,  cI 14 
saSchlueter. supra note 34. at 149. See also W Winfhrop, supra note 34 at 21 
"See note 27, supra See generally W Winfhrop, mpro note 34,  at 49-50 
s"Se, e g  , Sehlesinger v Councilman 420 U S  738, 740 (1975). Burns Y Wilsan, 

340 U 8 137. 139-40 (19531, Wales Y Whitney, 114 U S  664, 570 (1885). Er pnrle 
Reed. LW U S 13. 23 (1879) 

'JACI of Sepl 29, 1789 ch 25. 6 4, 1 Stat 90 Ser Fralcher supra note 83 at 20 
Werner. CourhWarltol and the Bdl oJRtghLs The h g z n a l  Rar l i ce  1, 72 Ham L 
Rev I ,  8 (19681, Schluefer, supm note 34, &t 149 Colonel Wmrhrop notes that. since 
the Flnl Congress did not orienally create the court-marrial by IU a d  or 1788. but 
merely continued lis existence as previously esfabhrhed. the court-martmi IS ''1" fact 
older than the Constlfutlon and. therefore. older than m y  court af the United Sfalea 
lnstitufed or aufhomed by that instrument ' W Winthrop. mp" note 34. at 47-48 

s ' o e U s ~ p n U  zn the Low-Fednal Habeas Cnrpur, m p r o  note 18, at 1046. 
wuoling Act a1 Sepf 24, 1788. eh 20, 6 I4 1 Star 73, 81-82 
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1 .  collateral Rm+elb BeJ.0r.e the Civil war 
Before the Civii War, there were few collateral challenges in the 

federal courts to miiitary court proceedings. In fact, it was not until 
1879 that the Supreme Court received its first case invoinng a peti- 
tion for habeas relief from a court-mmial sentence.o6 In an early 
decision not involving military proceedings, however, the Court 
presaged the scope of review it would employ by declaring that the 
substantive principles gaveming the writ of habeas corpus would be 
those established by the common Thus, review was to be 
limited to questions of jurisdiction.P' 

The earliest collateral attacks on courts-martial to reach the 
Supreme Court came in the form of lawsuits to recover damages or 
property. Pre-Civil War review was marked by a trilogy of Supreme 
Court decisions. In Wise 21. Withers,s8 the Court reversed a judgment 
dismissing a trespam action arising from the execution of a fine im- 
posed by a court-martial against the plaintiff for his failure to report 
for militia duty in the District of Columbia. The plaintiff, claiming he 
was exempt from militia duty because he was a United Statesjustice 
of the peace, sued the officer who executed the fine by entenng his 
house and taking his property. Chief Justice Marshall, writing for 
the Court, declared that the plaintiff, as an officer of the United 
States, was statutorily exempt from militia dutye8 and that the court- 
martial therefore lacked jurisdiction over him.lw Consequently, the 
sentence of the military tribunal was void, and the officer who exe- 
cuted it w a ~  a trespasser IO1 

"EzpnrteReed, 100 U S  13 (1879) Durlngand immedlalelyfollowlngfheCnl1 WBr 
the Supreme Court heard two CBI~J involving habeks petlflons from fheJudments of 
miliiani c ~ r n r n i w o n ~  E3 po i t s  Mrlhgan 71 U S (4 Wail ) 2 (1866): E3 poitc Vallan 
digham 68 U.5 ( I  WaU ) 243 (1864) A number of lower federal courts aka reviewed 
habeas petitions challeoglng the aenrences of mllltary commlseianr durmgthis permd 
&e, P y , In re Egan. S F. Car 387 (C C N D N Y 1866) (No 4,3031, &porte Hewtr. 
12 F Cas 13 (S D M a 3  1868) (No 6 442). Ez p m i l e  Mudd, 17 F Car 954 (S  D Fla 
1868) (So 9,899) 

'*€=parte Bollman. 8 C S (4 Cmneh) 76,  83 (18071 
SiEz pmu Parks, 83 U S  18. 22-23 (1876). Erporte Walkmr.  28 U S  (3  Pet 1193 

(1830) See oko note 67 ~ u p r a  See y m o n l l y  DeveiopmenW in tJx L a - F ~ d e r a l  

U S  (3 Craneh) 331 (18061 
Habeas corpur, mr'a note 18, sr 1041-46 

'Bid at 336-37 
~OOId at 337 
lolid Chief Justice Manhall's decrrion was con~afent wlfh conternparan law ln 

England Seesupm note 78 and aceompanylng tert 
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In Martin v. Mott,'oz decided 21 years after W i t h ,  the Court 
reversed the judgment of the New York state courts in favor of a 
plaintiff in an action for replevin to recover pmperty levied for a 
fine adjudged by a general court-martial. The plaintiff, Mott, had 
failed to report to the militia when it was called into federal service 
dluing the War of 1812. He contested the validity of the court- 
martial's sentence on a number of grounds, both jurisdictional and 
procedural The Supreme Court, in a decision by Justice Story, 
reviewed in depth the plaintiff's jurisdictional assertions;'" 
however, the Court refused to review those h u e s  which merely 
comtituted matters of defense before the court-martial, holding 
that, once it was determined the court-martial had jurisdiction, its 
judgment was conclusive.1M 

Finally, in Dynes v. Ho0uer,lo6 the Court articulated a standard of 
review which was to survive, in varying forms, until World War 11. 
Dynes, a former sailor, brought an action for damages for trespass 
and false imprisonment against Hoover, the United States Marshal 
for the District of Columbia. Dynes, who had been charged with de- 
sertion and convicted of attempted desertion, was sentenced to be 

"lee dunng the War of 1812 The deckion's impoRBnce he3 In ats dlseuarbn of the m- 
terrelalimihip of the federal and state governmenfa with respect to the mlUtlP The 
ease played an impartant mle m the debates on the National Defenae Act of 1816, 
which. In essence. was the coneeolion of the modern-day National Guard. SSS. e 0.. 
Nalzonal BJmse Act 01 1916. H & d w  en H.R. 12766 &fm Um H w r  Cmm. &! 
Mililory U/airs. 64th Cong , 1st Sesr 717 (1816) (Leallmony of Brigadier General 
Enach Crowder, The Judge A d v a a t e  General of the Army). 

Severaldam~gesactlonsn~~areaehed rhelowerfederalcouNidunng theearly 16th 
cenfuv In Slade v Mlnor, 22 F Cas 317 (C C D D C 18171(No. 12,9371, the court 
rendered a veidlef or 166 W for B plaintdl %sinat a Unlted States deputy mamhal 
who levled on plalntlff 9 property to satisfy a fine imposed by B baltalron cmlt  of in- 
ouiw for the ~1~ ln f l l l . s  fallwe to reoort for mllitla duty The ~ I ~ l n t d f .  an alrcn was 
deemed not subject to milltin duly & to the juludwtm~ of the mllrlary court Id. sf 
318 Importantly, the court noted: 

I t  w u  only net-ry lor the defendant, in hmjurf i l i ca tm to pmve 
those facts which gave the battauon EOYR of lnqully Juludletlon and 
which Shoved that the tTlbunBI wm reaulsrly c ~ ~ f l l u f e d ;  and that hav- 
Ing shown fhw, the acts of that court were fa be prerumed correct and 
that i t  w u  nal competent for the plnlnfiil to show thelr ImgulnTlty. 

Id at317-18 SeeolnoRyinv Rln88old.zlF Cm 114(CCD.DC l826)(No.lZ.l87). 
'DVd~nln V. Matt, 26 U S  (12 Wheat.). at 30-38. 
"'Id at 38 
' O W  U S  (20 How.) 66 (186s) 
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confined at hard labor for SIX months without Hoover e x e ~  
cuted the sentence of the court-martial. Dynes challenged the juris- 
diction of the militaly court to enter a finding of guilt for attempted 
desertion when he had in fact been charged with desertion. The 
Supreme Court acknoiwedged the existence of a damages action m 
situatims in which a sewice member is imprisoned by a court- 
martial acnng aithoutjunsdichan,'O' but the Court heid that where 
the military tribunal had jurisdiction and acted in accordance with 
its prescribed rules, its judgment could not be reviewed by the civil 
courts: 

With the Sentences of courts-martial which have been 
convened regularly and have proceeded legally, and by 
which punishments are directed, not forbidden by iaw, or 
which are according to the iaws and customs of the sea, 
civii courts have nothing to do, nor are they in any way 
alterable by them. If it were otherwise, the civil courts 
would vntually adrmnister the Rules and Articles of War, 
irrespective of those to whom that duty and obligation has 
been confided by the laws of the United States, from 
whose decisions no appeal or jurisdiction of any kind has 
been given to the civii magistrates or the civil courts.'on 

The Court defined junsdictional violations of the d e s  and pro- 
ceedings of courts-martial to be more than mere irreguianties In 
practice or mistaken evidentiary or iegai rulings; rather, they were 
held to entail "a disregard of the essentials required by the Statute 
under which the court has been convened, to try and punish an of- 
fender for an imputed violation of the The Court found that 
Dynes' court-martial had junsdiction over the offense of whlch he 
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was c o n ~ c t e d ,  and affirmed the decision of the lower court dis- 
missing his iawsuit.liO 

Although no habeas petitions from military convictions reached 
the Supreme Court before the Civil War, B few were reported in the 
lower federal courts. In one of the earliest, Me& n. m t y  Mar- 
shal,"' Chief Justice Marshall, sitting rn a circuit justice, @anted a 
petition far habeas corpus filed by a state militia man imprisoned for 
failing to pay a fine adjudged by a court-martial. The petitioner had 
been convicted of neglecting to report for duty during the War of 
1812. Without articulating any basis for review, Chief Justice Mar- 
shall found that the court-martial had failed to comply with state 
law11a and had proceeded without any notice to the petitioner.'13 
Consequently, he considered the sentence to be unlawful and entire- 
ly n ~ g a t 0 r y . l ' ~  In In r e  Biddle,'l' the court adapted a more struc- 
tured approach, holding that it couid not review alleged errors in the 

""lil a t  83 84 SPP nlrn I d h e r  L, Umsman 48 U S  (7 H o e  188 (18481. sfim rc- 

immunity See, P O ,  Butz V.  Economou 438 C S 478 119781 (~rnmumts of quail- 
judicial officrali from ~ m ~ t l f u t l ~ n a l  torrs) Barr I Mafteo 360 U S 564 (18581 ( ~ m -  
munil) of public offlciale from common law torts). Spalding Y \'>I-, 161 U S  483 
(1886) 11mmunll) from common la* Loms): Kendall Y Stokes 44 U S  (3 How 197 
(18451 immunity from common law torts). Pullan v Kiirlnger 20 F Car 44 (S U 
Ohin 1870) 1x0 11.463) (question3 continued wfalily of W u e  0 WlLhersj See aLin 
~ a 3 e s  which have extended the ~ m m u n l f )  of Feiei Y Cnifed States 340 U S  135 
11950) I n  w i t s  hefaeen seivlre members. Lasuell v Brorn .  683 F 26 261 (8th Clr 
19821 Calhnun L Enired States 604 F 2d 647 (8th Cir 1878). o f lo  475 F Supp 1 
(S U Cal 1977). cmt dmmd 444 U 8 1018 (1880). Martinez b Schrock. 537 F 26 765 
(3d Cu 1876)Ien bancl. Has8 v Unrled States, 618 F 26 1138(4thCir 1875): Rofka I 
4brams. 456 F Zd 892 (Zd Cs 18721. qfrg 338 F Supp 46 (D Con" 1871), Sigler Y 
LeYan 485 F Supp I85 (D Md 1880). Thorneell Y .  United Sf~fes .  471 F Supp 341 
(D D C 19781. Birdwell v Schlesmger, 403 F Supp 710 (U Colo 1976) Cf Chappell 
Y Wallace, 103 S Ct 2362 (18831, Mollnor v C~i l fon.  716 F 26 627 (8th Cu 1983) 
Galpard,  United States. 713 F Pd 686 (5Lh Clr 19831, Bishop v United Stares 574 F 
Supp 66 (IJ D C 18831, Presron Y Slabden 570 F Supp 842 IN D Oa 1983) (caws 

hers cannot %e Lhelr superiors for damages for eonititurional or 

F ral 1291 (c c D va i ~ i i i i s o  8 372) 

F Car 06.5 IC C D D C 185511No 182361 
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courts-martial of four habeas petitioners once it found the military 
courts had 

Surpnsmgly, most of the case law developed during the f in t  half 
of the nineteenth century arose in the state courts. As in the federal 
courts, many of the early eases were damages actions against both 
state and federal officials. For example, in Loomis D the 
Connecticut Supreme Court dismissed a lawsuit for trespass and 
false imprisonment filed by a militia manjailed for neglecting to pay 
a fine imposed for his failure to appear far duty. In language similar 
to the contemporary English caws,  the court stated: 

Ail thejurisdiction of the Superior Court spreads over the 
state and over all other courts of peculiar junsdictlon, to 
supenntend them, and to keep them within their proper 
limits and bounds, to prevent their interfering with one 
another or their encroaching an the common-law courts. 
But hath no right to interfere in any causes or questions 
proper for the other courts to determine."8 

Most other state courts similarly limited recovery to instances in 

"'2 Roof (Con" 1464 l171ihl 
''Bid at 456 
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which the plaintiff was punished by a military court without juris- 
diction."' 

Moreover, until 1871, state civil courts exercised habeas corpus 
jurisdiction, not only in cases involving collateral challenges to state 

but challenges to federal military custody as well. 
The first reported instance of a soldier seeldng his release from 
federal custody in the state courts was Husted's decided in 
1799. While the court denied the petition on its merits, only one of 
the five judges doubted the jurisdiction of the state court to hear the 
petition.1Pz Thereafter, an increasing number of petitions were filed 
in the state courts,'23 perhaps explaining, at least in part, the dearth 
of habeas cases in the federal court8 before the Civil War. Although 
a few early decisions questioned the jurisdiction of the state courts 
to issue such writs, by the 182Os, the question clearly had been set. 
tied in favor of the jurisdiction of state c0urts.~~4 

l"'SerlnreReynolds, 20F  Car 692(1'.D.N Y lS67l(No. 11,72lJ[summaryofslafe 

We have junsdicfmn, unless ~f has been expressly surrendered 01 taken 
away Any perion illegally defamed. has B right t o  be discharged. and It 
18 the duty of this court IO reatare him to ha liberty No set of congress, 
or of this state, has forbidden the exelcue of fhls common law jum- 
drcfion It ought, therefore Lo be applied 

In theMat te rofCar l ton ,  7Caw (1 Y 1471-72(1S271 SeeolsoStatev Dimick. 12 
la7 (18411 Cammonxealth m 4 1  Websler Y For, 7 Pa 336 (1847). 

N H  
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The only i s a e  entertained on habeas petitions to the state courts 
was jurisdiction on the theory that, If a federal officer, Without 
jurisdiction, held a citizen in custody, the state court would not en- 
croach an the hMu1 authority of the federal government by grant- 
ing the writ.12G Most of the cases appear to have involved applica- 
tions for the release of minors, who had enlisted without their 
parents consent, and who subsequently committed and were charg- 
ed with coummartiai offenses.'21 

The beginning of the end of state habeasjurisdiction over members 
of the armed forces came with the case of Ablonan v. Booth,'a' in 
which the Supreme Court held that the Wisconsin courts had na 
jurisdiction to release from custody a prisoner confined by the 
United States District Court for violating the Fugitive Slave Act 
For the next eleven years, however, state courts continued to enter- 

inrPTarble .25Ba  380 410!1870J,rpu'd,80CS (13Wall )397(1871) Ssenisolnre 
Reynolds 20 F Cas 582 607 (N D N Y 18671 (No 11.721) 
'We, P O  E l  p r b  Anderson. 16 Iowa 596 (1864). In the Matter of Berwick, 25 

How Pr (1 Y )149(Sup Cr 1863) IntheMatrerafCarltan 7Cow ( I I Y 1 4 7 1 ( 1 8 2 7 J .  
InrheMalterofGiaham 53N C (8 Janerl4l6(18SIj. MeConoIogue'sCase. 107Yasr 
1% (1871). Comrnanweallh v Cuihing I1 Mass 67 (1814). Commonwealth v 
Chandler 11 M a ~ r  83 (18141, Commonwealth v Harmon. I 1  Mass 63 (1814) 
Comrnanuealth e.7 rrl Websfer I Fox 7 Pa 336 11847). Commonwealth v Gamble 
I 1  Sera & Rawle (Pa ) 93 (1824) In  ?e Tarble. 25 W n  390 11870) ,mid 80 L'S (13 
Wall 1307 (1871) 

11'62 U S 121 How 1506118581 

guenlly tried and canvicred by the diitrief court far violating the Acl, and sentenced 
io one month's eonfinemenf and a 6l.OW line The Wironiin Supreme Court agaln 
ordered his release Moreover, when the Attorney General tiled a wilt  of ermr to the 
United States Supreme Caun the Waeonan COYR ordered ~ l b  clerk '10 make no 

rnvrlc~crrnrnylhesarnr"Ab1emanv B o a l h , 6 2 U S ( 2 L H o w l  at512(emphmlsIn 
~ n g m a l )  Thus. m ellecl, the Wisconsin CDUR directed Its clerk I o  d i m b y  the 
Supreme Court by wlthholdlng the record of the slate COYR proceedme The At  
iurney General was forced Lo file his copy of the record with the Supreme Court The 
United Stales Supreme Coun expressing obvious displeasure w i th  actions of the 
Wisconsin court held that when It appears B petitioner fnr habeas corpus 1s In 
custody under the authority of the United Stales, a slate ~ e w l  may proceed no lur- 
Lher m the ~ b l e  Id at 523 24 
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fain petitions for wnts of habeas corpus filed by military prisoners, 
either by narrowly construing Booth to apply only to prisoners heid 
under color of federal judicial process,12B or by refusing to follow 
Booth The end came in 1871 with Tarble's Case,1a' in 
which the Supreme Court plainly held that state coum had nojuris- 
diction to grant habeas relief to petitioners in the custody of the 
United States m i l i t a r y . 1 3 Z  

Finally, because the states were not bound by the constitutional 
separation of the military and civiljudicial systems, state civil courts 
were able to review the proceeding of state military tribunals 
through a diversity of procedural mechanisms, including prohibi- 
tion,lB8 certiorari,13' appeal,la6 enforcement of court-martial fines,lae 
and actions to recover fines imp~sed . '~ '  Review was generally 
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limited to questions of technical jurisdiction;'s8 most State courts 
were not willing, however, to raise any presumptions in favor of 
court-martial jurisdiction, and strictly construed the statutes govern- 
ing their 

2. Collateral RmiezLJrom the Civil War to World War 11. 

With the Civil War, the number of collateral challenges to the pro- 
ceedings of mihtary tribunals filed in the federal courts increased 
dramatically. This increase is attributable to a number of factors, in- 
cluding the rapid growth of the military during the war, the ex- 
pansion of offenses cognizable by c ~ u r t s - m a r t i a l , ~ ~ ~  the creation in 
1856 of the Court of and the demise of the state courts as a 
forum for habeas relief.142 Growth, however, did not mean change 
The federal courts still were limited to collateral forms of 
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which meant a search for jurisdiction and nothing more."' 

In 1878, the first habeas attack on a court-martial conviction, Ex 
parte Reed,L46 reached the Supreme Court. The petitioner, a Navy 
paymaster's clerk, was tried on charges of malfeasance by a general 
court-martial convened aboard the United States ship E s s a ,  then 
stationed at Ria de Janeiro, Brazil. The military court found the pe- 
titioner guilty and assessed a sentence. The convening authority, 
Rear Admiral Edward F. Nichols, the commander of the U.S. Naval 
Force of the h u t h  Atlantic Station, was unhappy with the sentence 
adjudged and declined to approve it. Instead, he sent the proceed- 
ings back to the court for revision of the sentence. The court-martial 
reconvened and assessed a harsher punishment, which Admiral 
Nichols approved. The petitioner challenged the sentence while 
se- his confinement aboard a naval vessel in Boston Harbor. He 
claimed that, as a paymaster's clerk, he was a civilian and not sub- 
ject to court-martial, and that the sentence WBS unlawful because of 
the manner in which it was revised after first assessed. The Circuit 
Court for the District of Massachusetts rejected the petitioner's 
claims on their merits.146 

On appeal, the Supreme Court affirmed.'" It also reviewed and re- 
jected the merits of the petitioner's claims.148 More importantly, it 
pronounced a standard of review, which was to be applied to habeas 
attacks on court-martial sentences far well over half a century: 
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The court had jurisdiction over the person and the case, It 
is the organism provided by law and clothed with the duty 
of administering justice in this elass of cases. Having had 
such jurisdiction, its proceedings cannot be collaterally 
impeached for any mere error or irregularity, if there 
were such, committed within the sphere of its authority. 
Its judgments, when approved as required, rest on the 
same basis and are surrounded by the same considerations 
which give conclusiveness to the judgments of other legal 
tribunals, including as well the lowest as the highest, 
under like circumstances. The exercise of discretion, 
within authorized limits, cannot be assigned for error and 
made the subject of review by an appellate COUR.I<@ 

The Court emphasized that a writ of habeas corpus could not be 
made to perform the functions of a writ of ermr, and, to warrant the 
discharge of a prisoner, "the sentence under which he is held must 
be, not merely erroneous and voidable, but absolutely 

In 1883, the Supreme Court extended the limited review principles 
articulated in Reed to back pay claims in the Court of Claims.'6L 
Similarly, in 1886, relying on Grant v. Gbuld,lbs the Court held that 
writs of prohibition to enjoin the proceedings of courts-martial were 
"never to be issued unless it clearly appear[ed] that the . . . court 
[was] about to exceed its jurisdiction.''i63 

Subsequent decisions of the Supreme Court and the lower federal 
courts more or less confirmed and adopted the principles enunciated 

" # € E  paHe Reed. 100 L S at 23 
XWd 
"IKeyes Y Llnifed States. 109 D S 336 118831, 15 Cr CI 532 (1878) 
,"I26 Eng Rep 434 (C P 17821 
"'Smith Y Whlfney. 116 C S 167 176 (1886) A year earller, m Wales I Whllney 

114 U S  564 (ISSii), the Supreme Coun denied habeas relief fa the former Surgeon 
General af the Vavy against whom caufl-mamal charges *ere pendlng Although the 
Caun based its decision on the lack of habeas junidlcfim because of an abaence of 
custody, Id sf 568-72. in dicta, the Coufl  made if clear that It would not Interfere 
wlfh a eoufl-manla1 unless 2t were pmceedmg without lunsdleflao Id.  at 670 Cf 
Kurtz s Mdfiff, 115 U S  487 (1585) (court released deserter arrested by San Fran 
cisco pollee on pound civil authorities lackedjunsdmmn to enforce mlllUrj law1 
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m Reed.L64 Few of the decisions offered even a glimmer of hope to 
military prisoners confined pursuant to the sentences of courts- 
martial of competent jurisdiction."6 

Review of the technical jurisdiction of courts-martial generally 
WBS held to consist of four different aspects. First, courts-martial 
were reviewable to determine whether the tribunal had jurisdiction 
over the offense.16' Federal courts would insure that military tri- 
bunals were empowered by law to try the offenses charged,'6'such 
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as by ascertaining whether the offense was committed m a geo- 
graphic area over which the court-martial had cognizance,l6~ or was 
committed in time of wa,16* or was tried by the proper tribunai.160 
Review would not extend, however, to determining whether the 
acts committed in fact amounted a violation of militaly law.*al For 
example, the federal courts would not second-guess the judgments 
of courts-martial that particular behavior constituted "conduct un- 
becoming an officer,"'e* or "conduct prejudicial to good order and 
military discipime,"'8a nor would the courts review the sufficiency 
of either the pleadings of the offenses,l" or the evidence adduced to 
prove their e x i ~ t e n c e . ' ~ ~  

Second, collateral challenges to the personal jurisdiction of courts- 
martial were subject to review by the civilian courts.18B Such chal- 
lenges generally consisted of claimed nonamenability to military law 

'"(sea. e y ,  Aderhold Y Menefee, 67 F 2d 345 (6th Clr 1033) 1wesfmn of whether 
offense occurred outslde terntorla1 llmlts of C S.1, Rosborough Y Russell. 150 F 26 
809 (1st Cir 1045) (question of whether offense committed on public iessell 

lS'Ser. e.g , Kahnv Andenan. 255 U S  1 (102l)(World Warl) ,  Olvensv Zerbsr. 255 
U 6. ll(182L)(WorldWarI). Johnmonv Blddle, 1 2 F  2d366(8rhCa L026)( 'Pershmg 
Expedition 'I, Framer v Anderron, 2 F 2d 36 (8th C s  1024) (World War I); Hamllton 
v MeClaughry. 136 F. 445 (C C D Kan 1905) (Boxer Rebelbon) See ais0 Lee r 
Madigan, 358 1 S 226 (1058) (World W m  Ill 

"mSee, I 0, United States v Waller. 2 2 6  F 673 (E D Pa 1816) Ounsdlction of Na.y 
eoufl-martial over Article3 of War1 See also Uowlln Y MeCaUey. 31 Ala. 678 (18581 

v UnifedStatep, 107U S 334(1005)(drunkenoeisof anofflcer), 
78 (D Cal 1885) (desertml.  Melvrn v United States, 45 Ct  Cl 

States v Fletcher. 148 U S 84 (18831, Ezparte Jolp. 200 F 858 

v United States, 166 U 8 553 (1807). Ernarte Mason, IO6 U.S 
606 (1882); E z p o W  Dickey. 204 F 322 (D Me 1813) (''scandalous conduct 'I, In 
Esmond, 16 D C ( 5  Mackey) 8 4  (18861 

"'See. e 0 ,  Collins V.  McDonald, 268 U.S 416, 420 (10221 (I'lf Is nut necesszri that 

States v Maney. 61 F 140 (C C D Minn 18041 
",See. s g C o h i  Y McDonald, 258 U 6 416 (1022); Aderhold v Menefee, 67 F 26 

345 (5th Clr 18331. rm'g 6 F. Supp 102 (N D 0% 10321. Ez pa?& McInfYTe, 4 F 26 
823 (8th C s  1926) Ei PI& Potens. 63 F. Supp 682 ( E D  Wo 10461, United States 
sz ?el Ysnno v Hlldrelh, 61 F. Supp 667 (E.D N Y. 10461, &par& Kerekei, 274 F 
870 (E D Mich 1021). Er w* Foley, 243 F 470 IW D KY 1817). EZW* Dlckey, 
204 F 322 ID Me 10131. In 76 Corbelr. 6 F Cas 627 iE D N Y 18771 (No 3.2171 
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by c i v i h a n ~ , ~ ~ ~  discharged m i l i t q  prisoners,188 reServiStS,LBB, 
and Sewice membem held beyond the term of their en- 

l istment~.'~'  Also subject to review were asserted defects in enlist- 
ments due t o  such factors as minority,17z o ~ e r a g e , " ~  
and desertion from previous terms of During the World 
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Wan, the courts reviewed a number of habeas petitions alleging 
unlawful inductions 

Third, federal courts would collaterally review military proceed- 
ings to determine whether courts-martial were lawfully convened 
and constituted I" This usually encompassed compliance with ap- 
plicable Statutes for the creation of the c ~ u r t , " ~  and the convening 
of the court by a commander empowered to do so.'7e In McClaughry 
u. Dming,'Bo an officer of the Volunteer Army of the United States, 
created dunng the Spanish-American War, WBS tried, convicted, and 
sentenced by a court-martial composed of Regular Army officers. 
Under the Articles of War then in effect, officers of the Regular 
Army were not competent to sit on courtsmartial to try the officers 
or soldiem of other forces.'81 Because the court-martial, a statutory 
body, was constituted in direct violation of statute, the Supreme 
Court held that the court-martial had no jurisdiction: "A court- 
martial is a creature of statute, and, as a body or tribunal, it must be 
convened and constituted in entire conformity with the provisions 
of the statute, or else it is withoutjurisdiction."lBa 

Despite the expansive language of h i n g ,  which seemed capable 
of reaching all statutory defects in court-martial proceedings, the 

"'DwI~K World Warl,  lnductlonwarnordependenr upon the acceptanceor oathof 
the mdwiduai. rather, I t  became effective according t o  the remi  of the notice sent to 
the lndwldual lnformlng hlm he was drafted If the lndwdual faded to report accord 
1% t o  the notice, he wag a deserter and subjeer to court-martial Cmrcquenily much 
of the htIKatlOn m the federal C O Y K S  lnvolved the sufflelenci af the not ice See, e q, 
L'erMehrenv Ssmyer.35F 2d87518thClr 1828) EzporieMclntyre I F  2d823(Qth 
Clr 18251. Cmted States v Bullard, 2M F 704 (26 Clr 1823). Erporlr Bergdoll 274 
F .458(D Kan 1821),ErporgColdsteln 26BF 431(D Mais 1820) SesolsaEiporle 
Thleret. 258F 47215thCs I82Ol(excmptionclaim), Ezponennkoff.  2548 812(0 
Mars 19191 leremptlan claim) 

Congess changed the induction statute for World War I1 Inductlo" Raa completed 
only upon submiasion to the oath of induclmn Persona who faded I o  comply r l th  
draft notices before takmg the induction oath were lfdl clvlllanl and sublect Only fO 
m a l  ~n the civil eouna. B~Uin&s Y Truesdell 321 U S  542 (1844) Thus, many C a e s .  
whiehwould have been Lned bycoum-man,tlaldunngLheFlnt W w l d  War, were trled 
~n the civil couns during World War I1 lrsues that reached courts-marflal. and the 
federal court3 by collateral review, generally dealt wnth defects In the formallty Of 
the induction process See e 9 ,  Sanford Y Callan, 148 F 26 376 (5th Clr 1, pel%limJOnr 
cmt. d m i u e d .  325 L S 578 (1846), Ezparle Kruk, 62 F Supp 901 IN D Cal 1846). 
United States ez w1 Seldner v Melb. 58 F Supp 582 IM D E C 1845) 

'"See noLe 156 sup70 
"'See, e y ,  UniredSfaIesv Brown, 206U S 240(1907),qffgll Cf GI 275(18051. 

Frailer v Anderson, 2 F 2d 35. 38 (8th Clr 1824). Wahh v Unlled Stales 43 Cr CI 

""See e g., Givens Y Zerbnf. 255 U S  II (19211, UnlLed S a l e s  v Smllh, 187 U S  

"0185 U S .  4811802) 
" ' I d  sf 61 
'##Id at 52 

225 228-28 (1808) 

386 (lS05). Swslm Y United States. 155 U S  563. 218-24 11887) 
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decision was never broadly construed.'" Most statutory provisions 
were deemed directory in character, and, where they offered the 
convening authority any diseretion, such as in the she of the court, 
the seniority of its members, or the avaikbillty ofjudge advocates to 
serve with the court, the exercise of that discretion was reviewed 
only if gnx.4~ abused.1a4 

Finally, court-martial proceedings could be collaterally reviewed 
to ascertain whether sentences adjudged were duly approved and 
authorized by law.18' Generally, review in this area was limited to 
determining whether the sentence was within statutory limits,"' 
whether the sentence was supported by sufficient vote of the mem- 
bers,Ia7 and whether the sentence was duly approved as required by 

Challenges to the excessiveness of sentences that were none- 
theless within authorized limits, however, were not entertained;lss 

"mSeeDeuekWm7tB cn Ihelaw-F8deml nab- Corpus mpmnofe 18 at 1211-13 
1227-28 See ais0 AUen V. Van Cantfort 436 F 2d 625 62dllst Cir 1 CBTL ' h i e d  40; 
U S 1WS (18711 Simliarly, Don(ng g&.Uy hm ndt been expanhed ta encompass 
mdlfar/ admlnrrtratwe pmceedm@ See, eg., Lhlley v Alexander, 603 F 26 914, 
821-22 (D C Cir 19781. 

"'Hialf v Brawn, 339 U.S i03, 108-10(1860](avsdab~tyofjudge advocate _law 
member), Kahn v Anderson, 266 U.S I ,  6-7 (1021) (court of le- than 13 memkr3.i). 
Bishop v United Stales, IS7 U.S 334, 340 (I8061 (court of le- than 13 memben), 
Swam V. Cnrted States, 166 U S  663, SBO(1S87](~ruonlyofmemk~hip),  MuUanv. 
United States, 140 C.S. 240, 2M-46 (18911 (seruonty of memknhip)  
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nor did the courts look favorably on other f o m 8  of attacks an 
Sentences that were consistent with 8tatute.Loo 

Thus, before World War 11, the extent of federal court review of 
military convictions rarely went beyond questions of technical juris- 
dictian.lQ1 The civil courts would not review claims of mere errors or 
irregularities in the proceedings of nor would they 

_, 
Challenges to eoun-martial sentences were v ~ d e d  and Often unique. For an exam- 

ple of B multiple attack an a court-martla1 sentence, see Carter v McClaughri. 183 
U S  366 (1802). which wes one of levera1 lpwsuib brought by Capram Okrlln M 
Carter to overturn his 1888 court-martial mnviction for fmud and embeulement For 
bheer penuienee. Captain Caner stand. out Pmong BU Othen w e k w  to couatemlly 
overturn court-martiat convictions. For almost fonv warn. he tmwred the caurts 

panymg text 
,"'It should be noted 81 fhu Juncture that. although some early deelslom appeared 

t o  ~equlre thal the reBYlmltyof themilltarycourt'nproeeedingappenron the faceof 
the record, see e 9 ,  Runkle v United State, 122 U S 643, 555.56 (1887). later deel- 
1mns pemlt l ed  the government to pmve the existence d ~ u r k d l c f i ~ n  by exlrlrwle 
evidence Se Givens v Zerbst, 255 U.S 11 (1821): Ver Mehren V. S i i y e r .  36 F 2d 
876 (8th Clr 18291 (dicta): MeRae v Henkes. 213 F 108 (8th Cir 18211, Er ne* 
Bergdoll. 274 F 458 (D Knn 1921) 

'#%e, e 9 ,  Mullan v United Smtea, 212 U S 616 (1808)(evidenfinty e m n l :  Swain! 
Y United Stater. 166 U.S 553 (18971, 48b 28 CL. CI. 113 (1883) (evrdenllary emn, 
hostile member oncourt), Ramero v %uiren, 133 F.2d528(8IhCir.l, asrt 318 
U.S 785 (1843) (~mpmpeer p'melulng of w o r d  of trial): Erp* Hendemn,  I1 F. 
cap 1 0 6 7 ~  C.D K Y  1 8 7 n ) ( ~ o .  6,348)(rui~oicourt.martisipmeedurenola~ed),~s 
par* Polem, 63 F Supp 582 (E D. Wls 18461 (ecroneou r-lullon of evldcnllvy 
conflab): &parte Joly, 280 F 858 (S D N Y .  1822) (evldentlay emxs and h p m p c r  
commenb by mal judge ndvocsrc): Er pans hckey, 204 F 322 (D. Me. 1813) (In- 
p ~ 0 p ~ ~ ~ l ~ e o f ~ h ~ ~ g c r l : f ~ ~ B i r d , 3 F  Cas.426lD Om I87l)iNo I,428)(delayh 
bnneng accused to tnal): Keyea v Udfed  Smfz, 16 CI. CI. 632 (1878) (muwr 
became member of court), Wd. 108 U.S. 336 (1883). But sm Meade v Deputy Maw 
shai, 16 F. c l ~ .  1281 ( c  C.D.  VS. is151 (NO 8,372) (absence or notice void. pm2eed. 
mgl. weirman unrted nfatca. 36 CI CI 236 (1901) (eimmed =urd 
reviewable) 
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review matten of defenseln3 or mattem in bar of trial, such BS the 
statute of iimitati~ns. '~* Most importantly, constitutional issues, the 
mainstay of contemporary collateral challenges,'06 generally were 
beyond the scope of federal court review. For example, in Collins v. 
M ~ D r n l d , ~ ~ ~  a military prisoner sought habeas relief from a 
sentence imposed by a court-martial in Viadivostok, Siberia, upon a 
conviction for robbery. He claimed, among other things, that a con- 
fession, allegedly made under duress and in violation of the h f t h  
Amendment, was admitted against him at the trial. The Supreme 
Court rejected his claim, holding: "This , . , at most, was an error in 
the admission of testimony which cannot be reviewed in a habeas 
corpus proceeding. ' ' lp i  

Manifestly, the scope of matten open to review in collateral at- 
tacks an courts-martial before World War I1 was acutely and unl- 
farmiy limited. "Nothing was better settled than the proposition 
that the federal courts. . . [would] most strictly limit themselves 
to" detemrining questions of technical jurisdiction.lQ8 This long- 
standing rule, however, WBS about to change. 

C. COLLATERAL REVIEW FROM 1941 
TO 1953: A PERIOD OF TRANSITION 

With the onset of World War 11, some lower federal courts began 
broadening the issues cognizable in mllteral challenges to include 

_ _ _ _ . " . _ _ _ I _ " _ _ ,  
"'Id at 420 21 SM ais0 Sanford Y Robbms, l l E  F 2d 435 15th Cir 1, c d  dolzed,  

312 C S 687 11840) (double jeopaniy), MeRae V.  Henkes. 273 F 108 (8th Cu 1821) 
(double jeapa~dyl, United Stales \ Maney, 61 F. 140 (C.C 0. Mmn. 1884) (double 
jeopardy), In re Esmond. 16 D.C (5 Mackeyl64 (lSS6)(doublejeapardy), Ezparfr Jo- 
ly. 28OF 8 5 8 ( S  D . X Y  1822)(loeffectiuecounsel) Butcf Johnmnv Sayre. 158U S 
109 (1885) (ciamed violalion of Eighth Amendment rejected on IU menfs), In re 
Slubbr. 133 F LO12 (C C D Warh I8051 (double jeopardy clam w e c l e d  on its 
menfrl, Er~ort4Cosiello. SF.2d 386(E D Va 1825)(doublejeopardyclalm rejected 

"sBlshop,nrpmnote6, at4344  S ~ a B o N o t e ,  J u d l o l a l R e u - q j C r m ~ ~ - . U ~ ~ ~ l ,  
0" Its mentr) 

7 Geo WaJh L Rer 503 (1838~39) 
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constitutional claims.'8g This expansion, although influenced by 
such facton as the rapid increase in the number of courts-martial 
during the war and a concomitant g o w t h  in dissatisfaction with the 
military justice system,*" was principally in response to the parallel 
enlargement of collateral review in the civilian Therefore, 
it is important to undertake a brief examination of the developments 
in habeas attacks an criminal convictions in the civilian sphere. 

I .  he Development sf Civilian Habeas Corpvs 

Until the early twentieth century, the habeas relief accorded civil- 
ians roughly mirrored the remedy available to service memben. As 
discussed above, the First Conge% empowered the federal courts to 
issue writs of habeas corpus'y1 and an early Supreme Court decision 
heid that the writ would be substantively governed by the common 

Thus, only attacks on the jurisdiction of the courts would be 
heard. Moreover, it was not until after the Civil War, with the enact- 
ment of the Habeas Corpus Act of 1867,'O' that the federal courts ac- 
quired jurisdiction to inquire into custody under state authonty.los 
Consequently, early case law dealt solely with federal, not state, 
p n s a n e r s . ~ ~ ~  

One of the early leading civilian habeas cases was Ez parte Wat. 
In Watkins, the petitioner challenged his Convxtion m the 

'"Ser note 84 .wpm 
"',Et pm-1~ Boiiman 8 C S (4 Cranch) 76, 03 (181171 
'"Act of Wb 6 1867 ch 28 6 I 14 Stat 385 
#''$ET pnr& D a n  44 U S  (3 Hou ) 103. LO6 (1846) It 1s indeed lronlc that state 

courts. until Ahleman Y Boolh, 62 U S  (21 How I 506 (18581 could eoliafelalli 
revtew. hg habear corpus, custody under color of iederal law but federal Court3 had 
no power to i e w e w  the legality of stare custody 

'"*,SPP Barar, nnoizty tn &mind h z i i  and Frlierni Xnbins Corpu.9 for Stale 
Priwona? i f i  Haw L Rev 441,  465 (1963) 

'"28 L S 13 Per ! 193 (1830) 
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Circuit Court far the District of Columbia claiming the indictment 
failed to state a crime against the United States. The Court, in a deci- 
sion by Chief Justice Marshall, refused to review the petition, hold. 
ing: 

An imprisonment under a judgment cannot be unlawful, 
unless that judgment be an absaiute nullity; and it is not a 
nullity if the court has general jurisdiction of the subject, 
although it should be erroneous. . . . To d e t e m n e  
whether the offense charged in the indictment be legally 
punishable 01 not, is among the most unquestionable of its 
powers and duties. The decision of this question is the 
exercise of junsdiction, whether the judgment be for or 
against the prisoner. The judgment is equally binding in 
the one case and in the other; and must remain in full 
force unless reversed regularly by a superior court capable 
of reversing it.PoB 

To similar effect was the Court's decision in Ez pa& Parks,zog in 
which it declared that, in considering a habeas corpus petition, it 
would not look beyond the question of jurisdiction, and "if the [in- 
fenor] court had jurisdiction and power to convict and sentence, the 
writ [could not] issue to correct a mere 

Following the Civil War, the federal courts broadened the scope of 
review in two respects, beginning " ' a  long process of expansion of 
the concept of a lack of '~jurisdiction.""'21L First, the Court "an- 
nounced the rule that habeas carpus may be used to reexamine, not 
substantive ermn going to the conviction, but alleged iUegaility in 

lo'Y BL 203 In dicta referring LO rhe Court's decman m Wlie Y WllheiS 7 S (8 
Craneh) 331 (18061. Chief Justice Marshall suggested that c o w k  msrtl l l  nele not en. 
tilled Io the same deference as courts of record 
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the sentence.''a1B Far example, in Ez parte Lange,213 the Court 
panted  relief to a federal prisoner who had been twice sentenced 
for the m e  crime, in violation of his right to be free from double 
jeopardy under the Fifth Amendment. The Supreme Court held that, 
once the first sentence was adjudged and executed, the district court 
lacked jurisdiction to impose the second sentence.2" 

Second, beginning with Ezparte Siebold,elK the Court heid that it 
could review the constitutionality of statutes creating offenses of 
which habeas prisoners were convicted, for if the LitatUtes were un- 
constitutional, the proceedings were void 

The validity of thejudgment is assailed on the gound that 
the acts of Congress under which the indictments were 
found are unconstitutional. If this position is well taken, it 
affects the foundation of the whole proceedings. An un- 
constitutional law is void, and is as no law. An offence 
created by it is not a crime. A conviction under it is not 
merely erroneous, but is illegal and void, and Cannot be a 
legal cause of impriulnment.21a 

On the other hand, during this period, the Court refused to review 
the merits of a double jeopardy claim where the alleged error did not 
result in multiple sentences,P17 the adequacy of a federal 
mdictment,*l8 and the efficacy of an asserted violation of the right 
against Furthermore, except as noted above, 
the Court "repeatedly reaffirmed its adherence to the traditional 
formulation of habeas jurisdiction" by strict application of the juris- 
dictional test.zzo 

There were no military habeas cases during this period that 
similarly expanded the scope of review. This could simply be due to 
the fact that similar issues never arose. Some commentators have at- 
tributed this "softening of the concept of juisdictlon" to the fact 
the Supreme Court, at the time, had no regular means of directly 
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reviewing federal criminal convictions.az1 Once Congres authorized 
direct appeal in federal criminal cases, the Court repudiated its hoid- 
ing in Slebold.Pza 

By the Habeas Corpus Act of 1867,a2a the federal court8 were given 
habeas corpus jurisdiction over those in custody under color of state 
authority. However, Congress removed the Supreme Court's a p  
pellate jurisdiction in state habeas proceedings the following year,sz4 
and did not restore it until 1886.a2'. Thus, the Supreme Court did not 
hear a case brought by a state petitioner until 1886, when it issued 
its opinion inExpa?ieRoyall.aP'InRayall, the petitioner challenged 
the constitutionality of a state statute under which he had been in- 
dicted, but not yet tried. The Court acknowledged that, under 
Siebold, the conatitutionality of the state statute was subject to 
federal habeas corpus review;PP' however, the Court required the 
petitioner to first exhaust his state court The Habeas 
Corpus Act was not thereafter used as a tool to expand the scope of 

**'heIcvmmtLs in the L a w - F h l  Hobms C m ,  mpm note 18, at 1046. S8e 

Pilar to 1868, the Supreme Court could only review federal emma1 e m ~ l e f l ~ ~  
whenIherew~~apULofoplnronIntheelrculteourtonaquestionoflaw. ActofJune 
1, 1872. eh 255, g I. 17 Stat 186: Act of ApnI 28, 1802, ch 31 4 6. 2 Stat 168. In 
1889. B writ af error became avallsble t o  the Supreme Coun m eaplfal cmei Act of 
Feb 6, 1@9,ch L33.~6,25S~aL.656,whlehw~exlendedtoalleme3involving"m- 
famous" crimes in 1881 ActorMarch 3, 1891. eh 517, $ 5 ,  26 Stat. 827 "The latter 
[~ t s lu fe j  also provided for appenh m criminal cme9 10 the newly created coulu of ap- 
peals, wl lhrevlew by t h P S Y p i e m e C O Y T t ( l n e e ~ i ~ * ~ ~ * l " ~ ~ - ~ f ~ ~ ~ r t l f i ~ ~ t i ~ " ~ f  
B question of law by the court of appeals " Eator, mpm note 206, at 473 n 75 

SV'See, e 9 ,  In m Lmealn, 202 U S 178 ( ISMi)  (eanrtltutionality ofsfalute should be 
attacked by means of direct review) See generally Bator. mpm note 206. at 47-74; 
DBuelopnanv1 m the l a u l f d e m l  Hob= C m ,  mpm note 18, 81 1047. 

'8aA*ct af Feb 6, 1867, eh 28. g 1. 14 Sfat. 385 leodified Y 28 U.S C. $ 224l(cN3) 
(1982)) The impetus for the Act wes the S u f h s  eflortr to undermine the Thuteenlh 
Amendment foUowlng the Clvll WBC Rosem, sum note 34, at 34142 

Priorto 1867, there hadbeen twoUmlted~anUaffcderalhabceriunndietionovcr 
*Ute CULitody Federal habeas eelpus wm "available to federal officem YI smlc 
custody far ~ c l d  committed m furtherance of federal law," and "IO rubjeeu 01 
citizens of loreign governenla who were defained under sfate or federal nuthonty 
for BCU done purauanl to the IIW of a farem aoverelg.'' Raunn. am note 34, at 
340-41(eItmgActofMareh2. 1%33,ch 6 7 , 1 7 , 4 S l n l  832,634(eurrentverslonat28 
U S  C. g 224l(eN2) (IS82)). and Act of dug. 29, 1842, ch. 217. 6 Stat. E391. 

"'Act of March 27. 1868. ch 34, 4 2, I 5  Stat. 44 Jumdieflon wm removed to prr- 
vent the Supreme Court fmm paaavlg on the eonlilifutmnai~ly of ~ ~ ~ n s l l m c t i ~ n  l e w  
lation. Bator, mpm note 2 0 8 ,  ai 466 n 49 The Court upheld the iern~vsl ofjuhdie- 
tion in 

alro Bator, mpm note 2 0 6 ,  at 473 

pwtz MeCardle, 74 U S (7 Wall ) w8 (ISM) 
zs'Ael of March 3. 1866. eh. 363. 23 Stat. 437. 
s*1117 U.8. 241 (1866). 
l"ld at 248, 260 
"**Id. at 252-53 
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habeas rel.iew; relief would only be ganted  if the state court lacked 
junsdiction.sPg 

Thus, as of the beginning of the twentieth century, civilian habeas 
corpus generally was limited to questions of jurisdiction; that is, "if a 
court of competent jurisdiction adjudicated a federal question in a 
criminal case, its decision on that question w ~ b  final, subject only to 
appeal, and not subject to redetermination on habeas carpus."280 

Starting in 1015, the face of the habeas remedy began to change. 
With its decisions in Frank v. M a n g ~ m , ~ ~ '  Moore II. Donpsey,2sp 
Johnson v.  Z e r b ~ t , ~ 3 ~  and WaW v.  Johnston,2a4 the Court expanded 
both the Scope and method of review in of habeas corpus. 

In Frank, a Jewish businessman in Atlanta, Leo Frank, had been 
convicted and Sentenced to death for the murder of a 14-year old 
girl. In his petition, Frank claimed that he had been denied due pro- 
cess of law under the Fourteenth Amendment because his tnai had 
been dominated by the threat of mob violence. Using the rubric of 
jurisdiction. which was stili the only basis for habeas relief, Frank 
argued that the mob's influence made impartial adjudication of his 
case impossible and caused the trial court to lose its jurisdiction. The 
Georgia courts. in a series of proceedings, rejected Frank's claims. 
The federal district court dismissed his habeas petition. 

On appeal, the Supreme Court conceded that, d a trial in fact 1s so 
dominated by a mob that there is "actual interference with the 
course of justice," due process of law is denied.23s Moreover, the 
Court noted that, under the Habeas Corpus Act of 1867, Congress 
had expanded the common law scape of inquiry, and federal courts 
could look beyond the record of a state's proceedings to test forjuris- 
diction, and conduct "a more searching Investigation" of the sub- 
stance of a petitioner's ciaims.*S8 But the Court refused to review the 
merits of Frank's claims; instead, it considered the treatment given 
his claims by the state courts and denied relief on the ground the 
state courts had "accorded to him the fullest right and opportunity 
to be heard . . . , ' ' g 3 '  Thus, the Supreme Court "added a crucial 
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weapon to the arsenal of the habeas corpus court" by holding that 
due process claims were to be evaluated in light of the adequacy of 
the state's "corrective process," and not merely with regard to the 
state court's jurisdiction.*B8 Where, however, the state courts fully 
litigated a petitmnerk claims, they were not open to further review 
on habeas corpus.288 

Moore u. Dempsey was similar to Frank. Five blacks sentenced to 
death far the murder af a white man alleged in their petition for 
habeas corpus that their trial had been consistently threatened by 
the outbreak of mob violence. Asbnf iank ,  the state courts had con- 
sidered the petitioners' cia-, although not as extensively. Ai- 
though samewhat the Court apparently heid that the 
state courts' cursory examination of the constitutional issues could 
not preclude federal court review on habeas corpus: "We shall not 
say more concerning the corrective process afforded to the peti- 
tioners than It does not seem to us sufficient to allow a judge of the 
United States to escape the duty of examining the facts him- 
s e l f ,  , , ."2'1 

Thus, in Prank and Moore, the Supreme Court expanded the scope 
and means of habeas corpus review to permit federal courts to look 
beyond the record of proceedings and examine not only the tech- 
nical jurisdiction of the state courts, but aim the adequacy of states' 
"corrective processes" in iitigating prisonen' constitutional claims. 
Only if a state court fully and fairly considered the claims of a pris- 
oner was federal habeas review of the merits of the claims pro- 
scribed.242 

With Johnson v. Zerbst, the Court explicitly broadened the types of 
issues subject to consideration in habeas proceedings to include con- 
stitutional claims. The Court held that it was "clearly erroneous to 
confine the inquiry" to issues of technical j u r i s d i ~ t i o n , ~ ' ~  and that a 
court will lose jurisdiction if it deprives a defendant of his Sixth 
Amendment right to assistance of counsel.244 
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The Supreme Court abandoned the rubric of jurisdiction altogether 
in Waley v, Johnston, a case involving an allegation by a habeas peti- 
tioner that an agent of the Federal Bureau of Investigation coerced 
him to plead guilty to an indictment for kidnapping 

The iwue here was appropriately raised by the habeas cor- 
pus petition. The facts relied an are dehors the record and 
their effect on the judgment was not open to cansider- 
ation and review an appeal. In such circumstances, the 
use of the writ in the federal courts to test the constitu- 
tional validity of a conviction for crime is not restricted to 
those cases where the judgment of conviction is void for 
want of jurisdiction of the trial court to render it. It ex- 
tends also to those exceptional cases where the conviction 
has been in disregard of the constitutional rights of the ac. 
cused, and where the writ is the only effective means of 
p r e e n i n g  his rights.84b 

Therefore, by World War 11, civilian habeas corpus law had abam 
doned the language of junsdiction and had fully encompassed 
scrutiny of constitutional claims. Not until Brown u. would 
the federal habeas courts “reconsider constitutional Contentions 
that had been fully litigated in the state c~urts.’’~~‘ But the scope of 
civilian habeas corpus had grown from an inquiry restricted to tech- 
nical jurisdiction to a limited review of federal constitutional claims 
to ascertain whether they were fully litigated in the state courts. 
This gmwth was to have a significant impact on the course of col- 
iaterai challenges to military convictions. 
2. he E k p n s i m  sf Collateral R& in the Low Federal Crmrts 

Influenced by the developments in the civihan sector, a number of 
lower federal court8 broadened the scope of theu  inquiry in col- 
lateral attacks on military convictions to include constitutional 
claims. This expansion, however, was by no means uniform through- 
out the federal judiciary. Some federal courts adhered to the tradi- 
tional scope of review, jurisdiction.s480thers, including the Supreme 

$“316 U S at 10445 The Counsimilarlyexpanded review for l a t e  petitioners SPP 

“‘344 C S. 443 (1953) See tnJm, notes 321-26. and accarnpsn)me text 
*“Rasenn. mpm naLe 34, at 346 
“‘See, e g , United States e r  w1 Innex Y Crystal, 131 F 26 577 (Zd Clr 19431, ET 

~ a r r e  Campo. 71 F Supp 643 (S D N Y 1 Wd sub n m .  United Stales ez TPI  Campo 
Y Swenson 165 F 26 213 (26 Cir 19471 Er mite Beaheme, 63 F SUPP 897, 888 (D 
Mom 1846), appeal d m w e d  sub n m  Beshene Y Weyand. 156 F Zd 723 (9th Clr 
1846): E ~ ~ ~ ~ P B ~ ~ ~ ~ ~ ,  63 F supp 808, ao8-1o(x D cai 18451. ~ r p a r t e ~ o t e n s .  63 

WIS Isre) ,  United States at m1 Marino Y Hlldreth, 61 F SUPP 
18451, In IB Berue. 64 F Supp 262, 254 (S D Ohlo 1844) CJ In  l e  
1 (1948)(m~lifaryeommi~sionl,  EzporleQuinn 317 C S l(19421 

House v Mwo 324 U S  42 (19451, E z p o n  Hawk. 821 U S  114. 118 (19441 

(m~lifary cornmim~nl  
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Court in Wads u. HunM,24Q explicitly avoided the issue.P60 Several 
courts, while articulating either the traditional scope of review or no 
scope of review at all, seemingly reviewed the merits of constitu- 
tional claims or determined that the claims had been fully and fairly 
considered by the military  court^.^^^ Finally, many cases simply dealt 
with issues of technical jurisdiction and the question of the proper 
scope of review never ar08e.~6~ 

The first break fmm the restricted scape of inquiry came in the 
Eighth Circuit case of Schita v. King.pKs Schita was convicted by 
general court-martial in 1917 for murder and felonious esault and 
was sentenced, inter alia, to life imprisonment. He sought habeas 
relief, alleeng a myriad of purported due process violations in the 
court-martial proceedinga.z'4 The district court refused to look 
beyond thejurisdiction of the military court that tried Schita and dis- 
missed the petition.P6' Relying on the recent developments in civil- 
ian habeas review, the Court of Appeals reversed, holding that the 
district court had an obligation to conduct a hearing into Schita's due 
process C l a l m a . ~ ~ ~  

On remand, the district court conducted an evidentiary hearing 
and again dismissed Schita's petition.*67 This time, the Eighth Circuit 

pAs336U S 684, 888n.4(1848)(CourtdidootrcachlssueolwhetherdoubleJeopar- 
dy issue IS subject Lo attack In collateral pioceedmgl. 

SWee, eg., Romero v Squires. 133 F.2d 528, 530 (8th CIr.1, ml h z e d .  318 U S  
786 (1843). 
'"'Sw. e.9.. Brown v Smrord, 170 F 26 344 (5th Cs 18481. Walfe Y .  Overlade, I04 

F 2d 722 (7th C h  1847). W L  denled, 334 U S. 812 (1848). Redly V.  Peseor, 156 F 26 
632 (5th Clr), cBn h i e d ,  328 U S  780 (1848). Alfmayer V.  Sanford, 145 F.26 161 
(5th Cir 1845); Sanford v Robblna. 1 I S  F 26 435 (5th Cs ), OBn. h i a d ,  312 U.S. 687 

Parker V. Hiad. 86 F. Supp 27 (N.D. Ga. i8481~&npoaalon of coun), 1; & D1 Bar. 
folo, 50 F SUPP 828 (S D N Y 19431 ( p M n a l  JYnrdlcflon Over Clvhnl .  

a"133 F.2d 283 (8th Cs 1943) 
"*For example. %hila asserted that he waa denied mumel of hla choke, he WY 

repreenled by an unprepmed counsel, he w&! dcnled the nehl to esll witnesses m h u  
own behalf. he w&! derued Lhc rwhl to eonfmnl advene wlfnearea. wltnesaea who 
certified awnat him were never warn, he and hla w i t n e e *  were Lntlmldnled, M d  
he w a  deded hb WLght of sppeal. Id.  

saVd I I  287 
~ ~ ~ 1 6  
Ze'SchlU V.  Cor, 138 F.2d 871, 872-73 (8th Cs.). c m t  ha, 322 U S  761 (19441. 
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affirmed the dismissal refusing to disturb the findings of the district 
court.26n The court noted, however, referring to its first decision: 

Petitioner charges irregularities in the military court pro- 
ceedings which are of a grave nature and, although the 
rule has been often stated that the proceed@ and judg- 
ment of a military tribunal, properly constituted and hav- 
ing jurisdiction, will not be reviewed by a civilian 
cour t .  . . , nevertheless we were of the opinion on first 
hearing this appeal that if such irregularities as alleged ac- 
tually existed, constitutional points would be raised justi- 
fying our interference.z6a 

Similarly, the Third Circuit, m United States ex vel. Innes u 
Hiatt,z" held that it could review a habeas petitioner's asserted 
deprivation of constitutional nghts arising from a putative ez parte 
meeting between the trial judge advocate and the members of the 
petitioner's court-martial. The court denied the petitioner's claim on 
its merits Two years later, Judge Biggs of the Third Circuit, sitting 
as a district judge, ordered a military pnsaner discharged from can- 
finement based upon cumulative errors in his court-martial amount- 
ing to a denial of due process 2az 

Perhaps the most intriguing case during the period was Shapiro v. 
Unitad Stata8,a6B which applied the broadened scope of review to a 
back pay claim. Second Lieutenant Shapiro was appin ted  to defend 
an American soldier of Mexican descent before a court-martial on 
the charge of assault with intent to commit rape. Believing the 
charge to be the result of mistaken identity, Shapira substituted 
another American soldier of Mexican descent far the real accused 
during the trial. The substitute was duly identified as the culprit by 
the prosecuting wi tnes  and WBS convicted. Lieutenant Shapira 
thereupon informed the court of his deception; the court was not 
amused. The real accused was brought to trial, identified BS the at- 
tacker, and convicted of the offense. Several days later Shapira was 
placed under arrest. 

*a*id at 973 
'"id st 871 72 
'bo14L F 2d 6M (3d Cir 1844) 
* * ' i d  at 667 
*"Hicks Y Hiatf. 64 F Supp 238 (M D Pa 1846). Judge Blgg, found severd S e i l O Y I  

defeetr In the coun-martl~l pmceedmm, mcluding the Use of an YnlWOln  statement 
an madequate prefrhsl nnvelflgarlon, rneffecllve as~lsfznce af counsel, luppresdoo of 
evidence favorable to the pellfmner, ewdenfmry errors lnsufflclent evldenee to  sup- 
~ o r f  the fmdmgs. and Improper post-tnal review 

sar68 F Supp 205 (Cf C1 1947) 
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On September 3, 1943, at 1240 p.m., Lieutenant Shapiro was for- 
mally charged with effecting a delay in the orderly progress of court- 
martial proceedings and informed that he would be tried at 2:OO p.m. 
that afternoon a t  a location 35 to 40 miles away. Shapiro's efforts to 
get counsel of his choice and a continuance to prepare a defense 
were unsuccessful. He was convicted of the offense at 6:30 p.m. and 
sentenced to be dismissed from the service. Shapira was reinducted 
as a private in September 1944. 

Shapka brought a claim for back pay in the Court of Claims, alleg- 
ing a deprivation of his right to due process of law. The Court of 
Claims w e e d ,  stating in rather strong language: 

A more flagrant case of military depotism would be hard 
to imagine. It was the verdict of a supposedly impartial 
judicial tribunal; but it was e ~ d e n t l y  rendered in spite 
against ajunior officer who had dared to demonstrate the 
fallibility of his superior officers on the court-who had, 
indeed, made them look ridiculous. It was a case of almost 
complete denial of plaintiff's constitutional rights. It 
b r ing  great discredit upon the administration of military 
justice.a64 

Moreover, the court rejected the government's argument that its 
review was limited to the question of the technicaljurisdiction of the 
court-martial.a86 Relying on Johmsa v. Zerbst,Z6a the court held that 
the military's denial of Shapira's Fifth and Sixth Amendment rights 
caused the court-martial to lose jurisdiction, and its judgment was 
void: 

Since there was undoubtedly a denial of plaintiff's rights 
preserved under the Fifth and Sixth Amendments, and 
since the Supreme Court has held that a denial of the right 
of counsel deprives the court of further jurisdiction to pro- 
ceed, we must hold the conviction void and the dismissal 
based on it illegal. If illegal, plaintiff did not thereby lose 
his right to the emoluments of his office and this court 
may render judgment for any amount he may be able to 
prove he is entitled 

*"Id at 207 
"'Id sf 20708. 
"#'304 U S 458 (1838) 
"'68 F Supp 81 208. COef Judge Wakely of the court dlalenred. staflng that the 
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Thereafter, the Courts of Appeal far the Second,268 and 
Tenthalo Circuits adopted the expanded scope of review. With five 
circuit courts, the Court of Claims, and several district courts exam- 
ining the constitutional claims of military prisoners, it appeared that 
the traditional limit of review, jurisdiction, had been abandoned. It 
was, however, to have one last gasp. 

In Hiatt 2). B?'02un,~~~ the Supreme Court seemingly up8et the evo- 
lution of collateral attacks on military convictions. In Brown, the 
petitioner had been convicted of murder and sentenced to imprison- 
ment. After exhausting his military appeals, the petitioner sought 
habeas relief, claiming, among other thin@, that his court-martial 
was improperly constituted because the law member was not an of- 
ficer in The Judge Advocate General's Depmment and that he was 
deprived of due proces of law because of a variety of other defects 
in the trial proceedings 

The district court ordered the petitioner released from confine- 
ment based on his contention that the court-martial was improperly 
constituted.27a The court rejected the petitioner's other gounds far 
relief.873 On the government's appeal, the Fifth Circuit affirmed,274 
not only on the basis of the unlawful composition of the court- 

but also on the ground the petitioner was denied due pro- 

The Fifth Circuit noted that the court-martial record contained a 
number of "irregularities" and "prejudicial errors,'' to include the 
absence of evidence of premeditation, malice, or deliberation, a 
gossly incompetent iaw member, the absence of a pretrial investi- 
gation, the ineffective wistance of counsel, and an inadequate ap- 
pellate review by the military.x77 The court concluded that the 
cumulative effect of these errors deprived the petitioner of due pro- 
c e s ,  "even under military law.''178 

C ~ S S  of iaw.z76 

*"Henry \, Hodges 171 F Zd 401, 403 (2d Clr 1848). c-1 dented. 336 U S  868 
(1848!, Lmted States e3  _ I .  Weinlraub v Swenaan. 165 F 26 756 (26 Clr 1848) 

"'"Mantalvo v Hunter, 174 F Zd 645 (6th Cir ! cmt dented. 338 U S 874 (1848) See 
o19oDuranlv Hiart 8 1 F  Supp 8 4 8 ( N D  Ga 1 8 4 S 1 , W d s u b n m  Duranfv Gough, 
177 F 26 373 (5th Car 1848) 

"'aBe"lamin Y Hunter. 188 F I d  512 (LOLh C l r  1948) See a190 Anthony v Hunter. 
71 F Supp 823 (D Kan 1847) 

"'338 U S 103 (1850) 

",slcl ai 650 
""Hiall v Brown, I75 F Zd 273 (6th Clr 1848) 
sT61d at  275 76 
"'Id at 277 
*"Id 
" ~ ~ l d  

" w ~ o w n  v  HI^ 81 F SUPP 647. 648-60 (u n ~a 184s) 
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The Supreme Court reversed the judgment of the lower courts.11e 
With regard to the composition of the court-martial, the Court heid 
that the convening authority's determination that a Judge Advocate 
General's Department officer was not available to serve as law 
member was reviewable only upon a showing of a gross abuse of dis- 
cretion. No such abuse having been shown, the Court heid that the 
military tribunal had been properly More impor- 
tantly, with respect to the putative deprivation of due process, the 
Court declared: 

We think the court [of appeals] was in error in extending 
its review, for the purpose of determining compliance 
with the due process clause, to such matters as the propo- 
sitiom of law set forth in the staffjudge advocate's report, 
the sufficiency of the evidence to sustain respondent's 
conviction, the adequacy of the pretrial investigation, the 
competence of the law member and defense counsel.281 

Holding that the single inquiry on milltary habeas corpus was juris- 
diction, the Court concluded that "[iln this case the court-martial 
had jurisdiction of the p e m n  accused and the offense charged, and 
acted within its lawful powers. The correction of errom it may have 
committed is for the military authorities which are alone authorized 
to review its decisions."zB2 

If Brown was intended to harken a return to the common law, the 
lower federal courts were generally unimpressed. While -me court8 
returned to the restricted scope of review,'" a number of others 
continued to inquire into constitutional claims.SS' Several reawns 
may explain why Brown did not induce the federal coum to limit 
their inquiry to technical jurisdiction. First, the Court in Brown 
failed "to explain why contemporary advance made in c i v i h  
habeas should not apply to the court-martialed prisoner."za6 Second, 

"'WWf v Brown. 330 U S  103 (10501 
a801d at 100-10 The Court relied heavily In Judge Learned Hand's decisionin Henry 

'dLld. at 110. 
*aBId at 111 
z"Sr~, e.p., Umled States m ?el. McClellan v Humphrey, IS1 F Zd 757, 768 (3d Cu. 

10601, Fly V. United States, 100 F Supp. 440 (Ct CI 1051) 
nnaBumsu Lavetf,202F.335,33O(DC.Cr. 18621,qOIidsvbnmn B u m "  W h o ,  

346 U.S. 137 (1863): Guslk v Sehlder. 186 F 26 657 (6th CLr.), M .  danhd, 344 U S 
844 (1852); KuykendaU v Hunter, I S 7  F.2d 546 (10th CLr 1861). 

" ' h l o p m m t s  in the Low-Federol Hobem C w ,  s v p o  note I S ,  at 1214. See 
alp0 Note, Federal Habeas Cmpvs JumdiClm hlBT Cou+%Wa7tiOl Pmceedlwa, 20 
Wayne L. Rev 819. 023 (1074) 

v Hodgen, 171 F.2d 401 126 Clr 1048) 
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the opinion was ambiguous, especially in its use of the phrase 
"lawful powers," which wm interpreted to permit inquiry into due 
process issues, provided the issues were framed under the banner of 

Finally, later in the m e  term in which Brown had 
been decided, the Court issued its opinion in whelchel u. 
McDonald,za7 which implicitly recawzed that review would extend 
beyond questions of jurisdiction. 

In uhelchel, the petitioner collaterally attacked his rape convic- 
tion by asserting, among other things, that he WBS insane at the time 
of the offense and the trial. While refusing to reach the merits of the 
petitioner's insanity claim, the Court observed: 

We put to one side the due process issue which respondent 
presses, for we think it plain from the law governing 
court-martial proceedings that there must be afforded a 
defendant at some paint of time an oppartunity to tender 
the issue of insanity. It is a l y  a h i a l  sf that Oppmuni- 
t y  which goes to the pvestim of judsdiction. Any emor 
that may be committed in evaluating the evidence ten- 
dered is beyond the reach of review by the civii courts.anB 

w7Lelchel portended the Supreme Court's ultimate abandonment of 
the limited scope of collateral review.28Q 

D. BURNSv. WILSON: 
THE "WATERSHED" CASE 
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ties and improper and unlawful practices rendered the trial[s] and 
canviction[s] invalid.'g@l Specifically, they contended that they had 
been subjected to unlawful pretrial detention, that coerced confes- 
%ons had been extorted from them or used against them, that they 
were denied counsel of their choice, and the opportunity to consult 
with counsel during their pretrial confinement and that their 
counsel were not given adequate time to prepare for trial, that cer- 
tain favorable evidence was suppressed, and perjured evidence was 
used against them, and that the courts-martial were heid in an at- 
mosphere of hysteria, fear, and vengeance. 

Although unclear, the court apparently restricted its inquiry to the 
question of jurisdiction, relying on the Supreme Court's decision in 
H a t  v. Bru~rn.~@~ The court did observe, however, the edensive 
review each petitioner's claim received within the military and con- 
cluded "[iln these circumstances, this court is without jurisdiction to 
inquire into the matters and t h i n e  asserted by the petitioner[s] to be 
gounds  for the relief sought , . . .''zM 

The Court of Appeals affirmed the dismissal of the habeas peti- 
tions, but heid that the =ope of review w ~ d  broader than that ap- 
plied by the district c o ~ r t . ~ * ~  Judge Prettyman, - t i  for the court, 
noted that, in Wwlchel v. McDonald, the Supreme Court "clearly in- 
t imated, that review beyond technical questions of JurlPdlction WBS 
pmper.aw He also declared that sewice members were protected by 
the Rfth and Sixth Amendments, "except when an exception is 
stated in the Constitution itself."zo' Then, observing that collateral 
review of courts-martial should be different than the review avail- 
able to state Judge Prettyman set out what he believed 
to be the proper standard of review: 

The district court, in separate opinions, dismissed the 

**lBum V. lavctl, 104 F. Supp. 312, 313 (D.D.C. 1062): De& V.  lavelf. IC4 F. 

"'Id. 
'srBums V. l ave l t ,  IC4 F Supp ~f 313, De& v hvett ,  IC4 F. Supp. at 311. 

Supp. 310 p.0 C 1852) 
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The rule as we have phrased it includes three propo- 
sitions. (1) An accused before a court-mmIai is entitled to 
a fair trial within due process concepts. (2) The responsi- 
bility for insuring such fairness and for determining de. 
batable points is upon the militan authorities and their 
determinations are not reviewable by the courts, except 
(3) that, in the exceptional case when a denial of a consti- 
tutional right IS so flagant as to affect the "jurisdiction" 
(i .e. ,  the basic power) of the tribunal to renderjudgment, 
the courts will review upon petition for habeas corpus.znp 

The court proceeded to review in detail each of the arguments made 
by the petitioners, and concluded that they had not been deprived of 
due p r n ~ e s s . ~ ~  

In a plurality decision,30z Chief Justice Vinson agreed m t h  the Court 
of Appeals that the scope of review was broader than simply inqur- 
ing into the technical jurisdiction of the ~ o u r t s - r n a r t i a l . ~ ~ ~  He opined, 
however, that the scope of review an miiitary habeas carpus "has 
always been more narmw than in civil ~ a s e s . ' ' ~ ~ '  The Court then pra- 
ceeded to announce the limits of coilaterai challenges to courts- 
martial, the so-called "fuii and fair" consideration test: 

The miiitary courts, Like the state courts, have the Same 
responsibilities as do the federal courts to protect a person 
from a violation of his constitutional rights In military 

The Supreme Court affirmed the judgment of the lower 

'l. 

*#The  court apparently followed a frequent practice used m all capital cases by ex 
fensively ~eiutlnlzing the records of trial Id at 347 

Judge Bazelon dissented He beiieved that the disLriCf coun should have conducted 
m e-ldentlaly hearmg Info the pelllloners' allegallons, regardless of fherr CreQtmenI 
by the mlhtnry I d  sf 363 (&elon, J , dasentmg) Moreover, he dlrapeed with the 
majonfy's approach af reviewmg only ' nq rmf ' '  errom, l i m e  the e u m ~ l ~ f i v e  effect 
of 00" U s a n t  erron could be the denial of a fair trial I d  at 348 

"OIBurm v Wdson. 346 U.S 131 (19531. 
""Chief Justice Vmwn wrote the opinion and wmjmned by Justlees Reed. Bunon 

and Clark JusLlce Jackson concurred m the result without ~plnion Justice .Umfon 
concurred in the result and wrote a separate opmlon discussed below Ju~fice Frank- 
funer would nebher vote to affirm nor reverse. And Justices Black and Douglas 
dlsaenled 

r o r B u r ~  v Wilson, 346 U.S BI 138 
"*Id. This 13 B much crilieved partion of the o~ ln lon  Chief Justice Vm*m only Clfed 

Hnlt 21 Bmum for the orooosluon Lhsf the  COD^ of review on milllaw habeae IS nar- 
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habeas corpus eases, even more than in state habeas cor- 
pus cases, it would be in disregard of the statutory scheme 
If the federal civil courts failed to take account of the 
prior proceedings-of the fair determinations of the 
military tribunals after all military remedies have beenex- 
hausted. Conpes  has provided that these determinations 
are "final" and "binding" upon all courts (AW-10 USC $ 
1521(h); UCMJ - USC $663). We have held before that this 
does not displace the civil courts' jurisdiction over an ap- 
plication far habeas corpus from the military prisoner. 
Gusik Y. Schilder, 340 U S. 128 (1950). But these provi- 
sions do mean that when a military decision has dealt fully 
and fairiv with an allegation raised in that aonlication. it is 
not open to a federal civil court to grant the writ simply to 
reevaluate the evidence. Wheichel Y. McDonald, 340 U S. 
122 (1950).906 

The Court heid that "had the military courts manifestly refused to 
consider [the petitioners'] claims, the District Cam was empowered 
to review them d e n o u ~ . ' ' ~ ~ ~ B u t  where, as in the case before it, the 
military tribunals had entertained every significant allegation of the 
petitioners, "It is not the duty of the civil courts to simply repeat 
that process , , , , It is the limited function of the civil courts to de- 
termine whether the military has &en fair Consideration to each of 
these claims."s0' 

The Court concluded that, "although the Court of Appeals may 
have erred in reweighing each item of relevant evidence in the trial 
record, it certainly did not err in holding that there wag no need for a 
further hearing in the District Court.''8o8 

In a concurring opinion, Justice Minton believed that the federal 
courts had no power at all to collaterally review constitutional issues 
in court-martial. Instead, he opted for the classical limits of 
inquiry.g0Q 

Justice Frankfurter neither concurred nor dissented. He believed 
that the ease should be set over until the foilowing term for reargu- 
ment since there was not sufficient time to review the voluminous 
records or the ramifications of the issues raised.310 In a later d i sen t  
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from the Court's refusal to grant a rehearing in B u m ,  he disagreed 
with Chief Justice Vinson's view that military habeas carpus had 
always been narrower than habeas review of civilian ~ a s e s . 3 ~ ~  He 
saw no reason why the principles enunciated in Johnson 2). Zerbst31z 
should not apply to military prisoners.313 

Finally, Justice Douglas, joined by Justice Black, dissented. He in- 
terpreted the plurality's "full and fair" consideration test to mean 
that the federal court8 must give binding effect to the ruling of a 
military court on a constitutional question, provided it has given full 
and fair consdieration to it.3i4 With this proposition, Justice Douglas 
disagreed. While conceding that civil courts should not interfere 
with court-martial convictions where the military had properly ap- 
plied the constitutional standards established by the Supreme Coun, 
he believed the federal courts should entertain petitions for habeas 
corpus where the miltiary courts have applied erroneous stan- 
dards He noted that "the ~ l e s  of due process which [the military 
courts] apply are constitutional rules which we, not they, 
farmulate "3'6 

That B u m  expanded the scope of collateral review of military 
convictions is readily apparent. To what extent it broadened the 
scope of review is not entirely clear. The language of the "full and 
fair" consideration test was not appreciably different than the stan- 
dard of review followed by the Court in state habeas proceeding,? 
beginning with its decision in Prank v. ,?4an9urnax7 and Moore u. 
Dempse~.~'~ It is a test that focuses initially on the adequacy of the 
rniltiary's "corrective processes," rather than upon the merits of a 
habeas petitioner's constitutional 

D S 844. 841-48 Ibankfuner. J dasentmg), d e n y z n g n h ' g  

C S 844. 848 (Frankfurter. J , dssenung). d n r y i n g  mhhlo tn 
346 V S 137 (LB63) 

" * B u ~  Y nmon 346 L s st 164 
*.A,.+ 

a 1 #Id 
"'237 U S  309 118161 
" 3 2 6 1  5 88 (1023) 
"IsSee, e g .  EzgarfeHavk, 321 U 3 114. 118 II844)(ernphaon added) 

Where the irate C O Y ~ ~ P  have conrrdered and adiudicated the ment i  

c ~ e  the remedy afforded b) state law proves 10 practice una&able 01 
~ e r i o ~ ~ l v  inadequate a federal eeun should enreriain hrs petition lor 
habeas corpus else he uould be remeddes 
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A number of more recent lower federal court decisions have 
opined that "Burns did not apply a standard of review different 
from that currently imposed in habeas corpus review of state con- 
victions."8aD This position is untenable, especially when the opinion 
inBurnsisplaced injuxtaposition with the Court'slandmark civilian 
habeas corpus decision in Brown v. A l h , 3 z 1  issued earlier in the 
Same term. 

In Allen, the Court discarded the restnction that had precluded 
federal habeas review of claims fully considered by the state 
courts.3z1 Aithough the Court acknowledged that a federal district 
court must take due account of the state proceedings, it held that 
"the prior state determination of a claim under the United States 
Constitution cannot foreclose consideration of such B claim" by the 
federal courts.313 "It is inadmissible to deny the use of the writ mere- 
ly because a state court has passed on a Federal constitutional 
issue."3a4 Moreover, the Court held that, while the federal court may 
accept a state court's determination of factual issues, it cannot ac- 
cept as binding state adjudications of questions of "The state 
court cannot have the last say when it, though on fair consideration 
and what procedurally may be deemed fairness, may have miscon- 
ceived a federal constitutional right."gZ6 

Thus, while the Court in B u m  F. Wilson was creating a "full and 
fair'' consideration standard for military habeas cases, it was aban- 
doning a similar standard in Brown u. Allen in favor of a widened 
measure of inquiry Manifestly, the court in B u m  intended a nar- 
rower standard of review in military habeas corpus pr~ceedings .~~ '  

"' Id at 513 
"'"Id. at 506. 
a*sld st 508 
".'It u1 true that only a pluiality af the Couri joined 10 the adoption of fhe  "full and 

fair" consideration test A majority of the Coun, however, includmg Jv~trce Minton. 
see ~upro, note 308 and accompanymg t e x t  opted for a %ope of remew of mllllary 
c ~ n v i ~ t m n s  that wag narrowec than afforded stare hakm pefllmnels 

"' Id at 513 
"'"Id. at 506. 
a*sld st 508 
".'It u1 true that only a pluiality af the Couri joined 10 the adoption of fhe  "full and 

fair" consideration test A majority of the Coun, however, includmg Jv~trce Minton. 
see SULIIO. note 308 and P C E O ~ O ~ ~ Y ~ ~  t e x t  oofcd for a %one of remew of mllllaN . . _  . 
c ~ n v i ~ t m n s  that wag narrowec than afforded stare hakm pefllmnels 
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E. POST-BURNS V. WILSON REVIEW: 
THE DIVERGENCE OF THE LOWER COURTS 
As discussed above, B u m  was greeted with confusion.31e While 

most courts had little difficulty in applying the "full and fair" can- 
sideration test to the factual determinations of military court8, many 
chafed at having to acquiesce in the military's resolution of legal 
issues After ail, as Justice Douglas noted in his dissent in Ehrns,sas 
this was the domain of the federal courts and not of the military. In 
essence, the courts could not agree on what their responsibilities 
were under the B u m  standard of review. The result was a diver- 
gence in the approaches taken by the various lower federal c o u r b  
this division has yet to be rectified by the Supreme Court. Except for 
Court's decision in United States u. Auggmbllck,Sao in which it held 
that collateral review of courts.martlal is limited to issues of consti- 
tutional dimension, the Supreme Court has given littie guidance in 
this 

It IS somewhat puzzling why the federal courts should have ex- 
perienced so much confusion over the meaning of&-, The Burns 
standard of "full and fair" consideration was not a new concept. It 
did not appreciably differ from the standard applied by the federal 
courts in state habeas pmeeedings from the time of the Supreme 
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Court's decisions in Frank and Mooore to its decision in Brozoz u. 
Allen. Thus, far nearly 40 years the federal courts had applied a 
similar standard of review in cwihan habeas cases. 

In any event, since Bum,  the federal courts have been unable to 
agree on a uniform scope of collateral review af military convictions. 
Indeed, it is sometimes difficult to reconcile the various standards 
applied within individual courts.Baz Although generalizations are 
dangerous, the approaches taken by the federal courts roughly fail 
into four broad categories. 

First, several early courts, finding no apparent constitutional in- 
firmities, expressly avoided reaching the issue of the proper scope of 
review under Burns.aaa Second, in what WBS the prevailing view un. 
til about 1970, many federal courts strictly applied the apparent 
meaning of theBurns test andrefused toreview eitherthe factuaior 
legal merits of constitutional claims litigated in the military courts. 
Stated another way, this approach focused on whether the military 
courts "manifestly refused" to consider a petitioner's constitutional 
claims.s34 

Third, some courts, notably the Court of Claims, and now the 
Court of Appeals for the Federal Circuit, use a fact-law dichotomy in 
applyingEums. The courts will not review factual issues "fully and 
fairly" considered by the military, but will review legal detemi- 
nations de novo. For example, in its recent decision in Bmvling u. 
United States,n35 the Federal Circuit refused to reevaluate the evi- 
dentiary determinations made by the military courts with regard to 
the impartiality of a commander who had authorized a search, the 

Js2Compo7s Kehrll v Spnnkle, 624 F 26 328 (10th Cir 1975). cmt d e n d ,  426 U.S. 
927(1976) .andLevyv Parker ,47SF26172. (3dCir  1 8 7 3 1 . 7 m ' d o n o l h e r ~ n d s .  
417 S 733 (1874). wih Angle v Laird. 428 F 26 882 (10th Clr 1970). cert denied, 
401 C S  91s (18711, and United Stales ez ?el. Thompson V. Parker 388 F 26 774. 
775-76 (36 Cs 19681, cmt h w d ,  393 U S. 1059 (19681 

'Wee, e 9 ,  Kasey v Goodwyo, 291 F 2d 174 (4th Ca 19611, Bislon v Howard, 224 
F 2d 656, 690 (5th Cs I omt denied, 350 C S. 914 (18561. 

WSe4 B # , Kehrh v Spnnkle, 524 F 26 328 (10th Cir 19151, cm. denwd, 426 U.S 
947 (1876): Unlied Starel ez ?e1 Thompan Y Parker, 399 F.2d 774 (3d Cir  19681, 
cml dolied, 393 U 8 1059 (19691, Palomera v Taylor. 344 F 26 937 (10th Cir. 1965). 
Gorko v Commanding Offleer, 314 F.Zd 858 (10th CLr. 1963): MeKinney v Warden, 
273 F 2d 643 W t h  Ca 18581, cer l  denled, 365 U 3 SI6 (19601, Bennett V. D a w  267 
F 26 15 (10th Ca 19591. Thomar v Davis, 248 F 26 232 (10th C r  I9571. Baurchier V. 

Van Metre, 223 F 26 646 (D C Cir  19551. Suf t l e~  v Davls, 215 F 26 750 (10th Cir I, 
Cmf deniad, 348 C S 903 (1854): Emley Y .  Hunter, 209 F.2d 453 (10th Ca. 19531. 
Swishei v Unlied Stater, 237 F SUPP 921 (W.D Mo 19S61, Urd. 354 F Zd 472 (8th 
Car 1966). Begalke v United States. 286 F Zd 606 (Ci. CI 1, &. denM, 364 U s 865 
(18601 

""5113 F 26 1658 (Fed Cs 1983). dfb 552 F. Supp 54 (CI Ct 18821 
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existence of probable cause to support a search authorization. and 
the sufficiency of the evidence to support a finding of guilty. On the 
other hand. in McDonald v. United the court reviewed and 
rejected on the merits a challenge to the constitutional validity of 
the multiple roles of the convening authority m court-martial pro- 
ceedings, an abstract iegai issue nor dependent upon factual de- 
terminations. 

Finally, most courts now have either developed their own stan- 
dards for collateral review of constitutional claims or simply review 
such claims without any apparent qualification In these cases, the 
courts either cite and distinguishBurns or, increasingly, ignore it ail 
together 

The first case to totally break with B u m  was Application of Stap- 
lay,Bs8 in which a Utah district court released a military prisoner on 
the pound that the prisoner had been denied effective mistance of 
counsel at  his special courtmartial. The court conducted a plenary 
hearing on the issue and made only an enigmatic reference to B u m  
in a footnote of the Brniiariy, the First Circuit, in Ashe v. 
McNarna~a,~~~ reviewed a claim of ineffective assistance of counsel 
on its merits, without reference to whether it was fully and fairly 
canaderd by the military 

"'Oneir~ue ralied inAshe whichwas rherourceofconrrorerir unlllSchlerlngeri 
Councilman, 420 V S 738 11870). was the effect of Article 76 UCMJ. I O U  S C B 876, 
on "on-habear challenges to military conricfions The Go!wrnmenl argued in B 

number of cases char Article 76-the finality pm>>cmn of the Code-harred 8.11 h u l  
habeal attacks on courts mama1 in I850 the Supreme Court declded that Arflcle 
76 ~pcedecersar, Article o f  War53, dldnot harhahear proceedings Gurik, Sehllder 
940 U S 128 (1850) And the federal courtrgenersll) rejected rhecanlenrionfhat.4r- 
t i c k  76 baired other kinds of collateral relief Sw, B g , Parker 1 Lev). 478 F 26 772 
778 (3d Cir 1873) w t ' d  m? other gmndr 417 0 S 733 (1874). Kauffman , 
Secretary of the Anr Force 415 F 26 881. 884 ID C Clr 1868) cmt dented, 386 U S 
1013(18701,Augenhlick Y UniledSLafee, 377F Zd686 591-83(Cr CI  18671 w ' d n n  
orhergmcniis.383U 3 348(1868) B u l ~ r e U n l r e d S f a l e ~ r  Carne).406F Zd 1328(2d 
Clr lOfi8l In Counrrlman, the Supreme Court aeftled the l s w e  by holdnng that Art,- 
<le 76 doe? not bar no" habea3 forms o f  collateral revIeU Schlellnger Y Councllman 
420 U S  BL 762.63 

58 



1985) COLLATERAL REVIEW OF COURTS-MARTIAL 

The prevailing scope of coiiateral review of court-martial convie- 
tions 1s reflected in Kayffman D. Secretary of the A i r  Force.341 In 
Kauffman, the District of Columbia Circuit heid that “the scope of 
review of military judgments should be the same as that in habeas 
corpus review af state or federal convictions . . .“348 The Court re- 
jected the notion that it could not review issues “fully and fairly” 
considered by the military. In an opinion reminiscent of Justice 
Douglas’ dissent m B u m ,  the court heid that the district judge erred 
by not reviewing the merits of the constitutional claims raised in a 
collateral attack on a military conviction. 

The District Court below concluded that since the Court of 
Military Appeals gave thorough consideration to appel- 
lant’s constitutional claims, its consideration was full and 
fair. It did not review the constitutional rulings of the 
Court of Military Appeals and find them correct by pre- 
vailing Supreme Court standards. This was error. We hold 
that the test of fairness requires that military rulings on 
constitutional issues conform to Supreme Court standards, 
unless it is shown that conditions peculiar to military life 
require a different rule. . . . The benefits of collateral 
review of military judgments are lost if civilian courts ap- 
ply a vague and watered-down standard of full and fair 
consideration that fails, on the one hand, to protect the 
rights of servicemembers and, on the other, to articulate 
and defend the needs of the services as they affect those 
rights.344 

Generaiiy, most courts will now conduct a de novo review of con- 
stitutional claims in collateral proceedings without considering the 

“z416 F Zd 991 (D C Cs 1969). C W ~  dented, 386 U S LO13 (1970) 
“‘“Id. sf 892. 
2 d - m  sf 997 (footnote ommedl 
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prior determinations of the military c0urts.a46 Some structure their 
constitutional analysis to the unique requirements of the militarya48 
or, on occasion, give deference to constitutional standards 
developed by the military c 0 ~ r t 9 . ~ ' ~  Other courts apply their own 
constitutional news  to the Moreover, while many courts 
limit their review to legal, 88 opposed to factual, issues involving 
constitutional questiom, an increasing number reweigh the evidence 
adduced in the court-martial proceedings, or conduct their own 
hearings, and second-guess the military tribunals in their factual 
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detelminations.34n Finally, few, if any, of these COUM have ac- 
knowledged any continued validity in the B u m  decision.'" 

W i e  generalizations are difficult since each court has seemingly 
cut its o m  path in this area, two conclusions can be drawn from 
these decisions. First, unless the Supreme Court revives it, the 
Bum "full and fair" consideration test is no longer good law in 
most circuits. It has been abandoned by nearly all federal courta. 
Second, except for limiting their review, in most cases, to consti- 
tutional issues, few courts articulate any meaningful restraint on the 
scope of their collateral inquiry. Especially in cases where the courts 
undertake extensive exsmination of factual quations, there is little 
to distinguish these collateral attacks from direct appeals. 

The Fifth Circuit, in C 5 1 b  v. Callnway,sal attempted to bridge the 
gap between Bums and K5Wmn and strike a balance between the 
independence of the milimy justice system and the responsibility of 
the federal civilian judiciary for "constitutional decision-mak- 
ing.,3aa* 
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Lieutenant Wiiliam Cailey was convicted by general court-martial 
of "the premeditated murder of not fewer than 22 Vietnamese of 
undetermined age and sex, and af assault with intent to murder one 
Vietnamese chiid."3e3 He was sentenced, inter alia, to life imprison- 
ment. Although his conviction wassustamed after extensive reviews 
by the convening authority, the military the Secretary of 
the Army, and the President, Caliey's sentence was reduced to con- 
finement for 10 years Claiming violations of a number of rights in 
the military proceedings, Caliey sought habeas relief in the federal 
courts. The district court granted relief on four grounds: that preju- 
dicial pretrial publicity deprived Caiiey of an opportunity far a fair 
and impartial trial, that the military judge's failure to subpoena cer- 
tain witnesses denied Caliey of his right to confrontation and com- 
pulsory process and deprived him of due process, that the refusai of 
the Hause of Representatives to release certain testimony taken in 
executive session deprived Calley of due process, and that the 
charges, specifications, and bill of particulars did not adequately in- 
form Caliey of the charges against him nor adequately protect him 
from possible double jeopardy 31e 

On appeal, the Fifth Circuit established a structured analysis for 
coilateral review of courts-martial similar in nature to the analysis It 
developed for military administrative decisions in Mindes u. Sea- 
man s&' After extensively examining the cme law. the court con- 
cluded that the power of a federal court to collaterally review 
military convictions is dependent upon the nature af the issue raised 
"and in this determination, four pnncipal inquiries are neces- 
sary" 368 

First, the error reviewed must be of constitutional dimension, or 
be an error so fundamental as to have resulted in a "gross miscar- 
riage of justice. 

Second, the issue raised "must be one of law than of disputed fact 
already determined by the military tribunals."360 

d'aC~lley \ C&Uaway, 619 F Zd 81 180 
"Tlnlted States v Calley, 46 C M R 1131 (A C M R I, W d .  22 C M A  634, 48 

B'bCaUey Y. Callaway, 519 F 26 at 190 

"'453 F 26 197 (5th Cs. 1871). 
s6'Calley Y CaUaway, 519 F 26 ai 199, 
I"Id sf 200 
""Id. 

c.n R. IS (10731 

at 194 
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Third, "military considerations may warrant different treatment 
of constitutional claims."a'l In this regard, the court observed that, 
where an accused's constitutional claim has been resolved by the 
military courts and the military courts conclude that the accused's 
position, if accepted, would impair the military mission, "the federal 
courts should not substitute their judgment for that of the military 
 court^.'^^^^ The court opined that this result was mandated by the 
different character of the military community, and the constitu- 
tionally-based independence of the military judicial system.asa 

Finally, "military courts must give adequate consideration to the 
issues involved and apply proper legal standards.''s84 In other words, 
while decisions of the military courts normally are entitled to a 
"healthy respect," a necessary prerequisite of that respect is that 
they apply proper iegal standards to disputed factual claims.as5 

Applying its analysis to the constitutional claims raised by Calley, 
the Fifth Circuit reversed the order of the district court granting him 
habeas relief.sb6 

As will he discussed in greater detail below, the analytical frame- 
work for coilaterai review developed by the h f t h  Circuit in Calley 
offers a sound compromise between unswerving adherence to the 
B u m  "full and fair" consideration test and plenary review of 
military criminal proceedings. By properly limiting review to legal 
issues of constitutional ~ m p o r t a n c e , ~ ~ '  Calley insures that the federal 
courts will not became appellate tribunals over the rmlitary justice 
system, reviewing claims of procedural emor5 in court-martial pro- 
ceedings. Moreover, by w i n g  deference to the factual and legal de- 
terminations of military tribunals, Calley maintains the delicate 
balance between the rights of the accused and the needs of the 
military, BS well as between the federal judiciary and the military 
courts. 

l"Id lemphasu ~miffed)  
B'sld at 200 01 
""Id at 201.02 
""Id at 203 1emphn.m omitted) 

"#Id at 203-28 h u e  of the 13 judges on the court dlssenfed mfh the m$lonfy'i 
treatment of the men- of Calley'r argument that he had been depdved of due pro- 
cess becau~e Consess withheld testimony Blven in executive se~smn Id at 228-32 
The dwenfera fuUy concurred, however, with the standard far review advanced YI 
the mworlly's decision Id BL 228-28. 

a"See United Stales v Augenblick, 393 U S  34s (19681 
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Unfortunately, unlike their response to Mindes,368 the federal 
courts have virtually ignored the Galley decision and none have 
adopted its structured inquiry Instead, most have continued to  ap- 
ply what is iittie more than an ad hoc approach to As a 
consequence, after nearly two centuries of certainty, it is now vir- 
tually impassible to predict with any degree of confidence the scope 
of review most federal courts will apply in any particular case. 

How did the present disharmony among the federal courts come 
about? As recently as 1968, the B u m  "full and fair" consideration 
test was deemed "'the law of the land,"'3'0and was applied by the 
overwhelming majority of federal courts. What caused Lts demise 
within such a relatively short period of time? Several factors likely 
are responsible. 

First, the federal courts were never particularly receptive t o  the 
B u m  approach. Many were confused by it;3" a few were hostiie.8'2 
This dissatisfaction was further fueled by the intense criticism to  
which B u m  was subjected in the academic ~ o m m u n i t y ~ ' ~  and by 
the increased mistrust of the military justice system-and all things 
military-that came with the Vietnam War.374 

Second, the Supreme Court never clarified Its approach in B u m ;  
indeed, the Court never applied B u m  again Moreover, subsequent 
decisions of the Court cast doubt on the continued vitality of the 
"full and fair" consideration test. Justice Douglas' opinion far the 
Court in Augenblick suggested that the question of the scope of 
review was left open i n B u m . 3 7 6 T h e  Court, in Par!a.erv. Levy, made 

8"Ses CaUey Y CsUaway. 518 f 26 181. 198 n 20 (5th C l i  I, MI h w d ,  428 U S 
911 (18751. 

"'Comment. Cw~Dnn Cnvrl Rnret, of Cmrt  . M n r l m i A i i i u d , c n l i o ~ ~ ,  69 Colum L 
Rev. 1259, 1262 (19681 

"lTinlled States Y Augenbllck, 393 C S 348 351 119681 Y e  nlio Hatheua) Y 

Secretary of the Arm) 641 f 2d 1376. 1380 (9th C i i  1 m t  r i a i r d  164 U C 861 
(1881) 
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a cryptic reference to the application of but it fully re- 
viewed Captain Levy's constitutional challenge to Articles 133 and 
134.9" 

Finally, during the 18608, the Court greatly expanded the use of 
habeas corpus in the civilian sector. As discussed above, the Court's 
decision in Brown u. Allena" was to civilian habeas corpus what 
E%m was to habeas relief in the military. A l h  had held that, even 
where state courts fully consider federal constitutional issues raised 
in habeas c o r p u ~  proceedings, the federal courts could consider them 
anew.37Q The Court observed, however, that when the state record is 
adequate and the federal court is satisfied that the state courts have 
fairly considered federal constitutional claims, the federal court 
may, absent unusual circumstances, dispense with a hearing.asa 

Nine years after Brown U. A l h ,  civilian habeas corpus reached its 
zenith. In lbwnsend 1). Sain,aB1 the Court "radically changed the 
character of the habeas review by requiring federal 
courts to independently "review state court decisions an consti- 
tutional issues, and to relitigate questiom of fact whenever 'there is 
some indication that the state process has not dealt fairly or com- 
pletely with the i s s u e ~ . " ' ~ ~ ~ T h e  m e  day it decided Townsnd,, the 
Court issues its opinion in Fay u. N ~ i a , ~ ~  which required federal 
habeas review of issues not raised in state proceedings unless the 
petitioner had "deliberately bypassed the orderly procedure of the 
state 

"'417 I! S 733. 762 (1874) 
3"ld at 743-61 See note 331 mpro One e~mmenlatoi h u  suggested that the 

Court's failvrefoaddresrrheThirdCircvit'IinterpretationofBurna. eoupledwifhits 
own review af the eonsrifutional issues raised, IS evidence of the Court's rejection of 
the 'full and faa" eansiderallan test The precedentid value af Le4 IS mirumal. 
however. m light o f fhe  deference the Court gave fa the miUtaN and because orlts 
failure to lay down any other guidelrnes for review Note. C t v l l i a n R m  OJMtlftoni 
HabeosCo-Patrnm IsJwttceBeinpSovd?, M F o r d h m L  Rev 1228. 1237-38 
(1876). 

*"344 U S  443 (19531. 
""Id.  sf 457-58 
%'Old sf 463 
aS1372 U S 283 (1863) 
P'*Roseenn, mpm note 34, af 352 
""Id at 351 (quatmsDmelwments In Lhe I a - F e d e m l  H a h  C m ,  supm note 

18, at 1122). The relillgafion of factual lssucs under T m a n d  was much cntrcued. 
and ulfimnlely was cumiled by an amendment to the habeas COT~YI statute in lBK6 
28 U.S C p 225416) See Rosenn, mpm note 34, 81 354. The statute requaes federal 
habeas coulw t o  presume sfate factual fmdings are correct. except under the excep- 
tional ciicumsmces hifed in the atatute See Note, Sum- 21 Meto Muddylw lho 
Warns OJFederOl Habeos C o w  C a r t  D&wnce Lo Slob Carrl Ft.lndtws, 1983 Wu 
L. Rev 751 
W372 U S  381 (1963) 
Jnafd at 438 
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Townsend and Noia represented a watershed in federal civilian 
habeas JurispNdence and, "although severely criticized, remaned 
in effect for the next decade.''s8' Just as the developments m the 
law of civilian habeas corpus before World War I1 had influenced 
military habeas review, the expansion of the writ in the 1860s un- 
doubtedly colored the lower federal court's perception of the proper 
scope of its application in the military sphere.387 

Unfortunately, the result of the federal courts' repudiation of 
B u m  has not been the evolution of a new standard of collateral in- 
quiry except for a few instances, there is no clearly articulated stan- 
dard of review. Manifestly, the absence of a structured basis far mi- 
laterally reviewing military convictions is not desirable to the claim- 
ants, the federal courts, or the military justice system A uniformly 
applied measure of review, which balances the interests of all three, 
is needed. Before discussing a possible solution, two tangential, but 
interrelated, issues must be briefly examined. the doctrines of ex- 
haustion of remedies and waiver 

III. THE PERIPHERAL ISSUES: THE 
DOCTRINES OF EXHAUSTION AND WAIVER 

The doctrines of exhaustion of remedies and of waiver necessarily 
are intertwined with the collateral review of military convictions. 
The doctrine of exhaustion is one of timing; its application does not 
preclude federal court review, but merely postpones it until a clam- 
ant has pursued available remedies in the military justice system. 
The doctrine requires that abjections to courtsmartial be raised in 
the military trial and any available appellate remedies, including ex- 
traordinary proceedings, before collateral relief is sought in the 
federal The doctrine of waiver, on the other hand, 1s one 
of forfeiture; where a claimant fails to raise an issue in military court 
proceedings, he is barred from raising the issue in a subsequent coi 
lateral challenge in the federal courts Waiver generally entails a 
procedural default. The doctrine arises where the failure to assert an 
issue during the course of military proceedings precludes subsequent 
adpdsation of the issue in a military forum 

rn.Rosenn, sum note 34, st 364 
"'See. e 9 ,  Augenblrck Y Cnited States 377 F Zd 686 593 ICt  CI 1967). I_ d on 

other w n d s ,  383 L S 318 (1868) 
""Sergene?.ollyFayu Woia.372US 391,420(1963),ErpnripRo)all, 1 1 7 U  S 241 

262-53 (1886) 
"'1Seegol~rolly Fay v Nola 372 L S at 424-26 

66 



19851 COLLATERAL REVIEW OF COURTS-MARTIAL 

A .  THE DOCTRINE OF EXHA USTlON 
OF REMEDIES 

Prior to 1950, exhaustion of mihtary remedies WBS not a prerequi- 
site to collateral review in the civilian courts. If a service member 
challenged the jurisdiction of a court-martial, whether pending or 
complete, the court would entertain his petition for habeas corpus; 
if the court determined that the court-martial lacked jurisdiction, 
the service member would be ordered released. Exhaustion was not 
an issue; if the military court WBS without jurisdiction, it simply 
cauldnot proceed.asoBy contrast, inE~parteRoyall,SB'thefint case 
reaching the Supreme Court from a state habeas petitioner, the 
Court required exhaustion of state remedies. 

confinement) 
""117 U S 241 (1886) 
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This is not to say that recoune to military remedies was never 
discussed;882 it was.383 But the courts did not require a habeas peti- 
tioner chalienang the jurisdiction of a military tribunal to f i n t  pre- 
Sent his claim to the very tribunal he asserted had no lawful basis to 
proceed. In Smith D.  whit^,^^' a case decided the same year as 

sQzOf course, pnor  to the enactment of the Uniform Code of Mdaar? Justice. 
milliar) ~ppellafe remedierwerenotnearlyasrophisficafed a i  they arefoday Before 
1920 the tho ~ r l n e l p a l  forms af appellate review were b i  the convening aulhonty. 
~sua l ly  referred to as the reviewing authority, and, in certain czses, by the President 
or some orher supenor officer, usudly referred to as the confirming a u t h o n u  Frat- 
cher. AppeliaV Re?zm in Amoican ,Wdttow hc. I4 Mo L Rev I5 26 26 (1949) 

Experience with the Articles of War m World War I induced changes m appellate 
review of e o u r t s - m ~ r t l ~ l  which were enacted ~n 1820, and included such l n n ~ v a t l ~ n s  
as the p0sf-fiial review and the hoard of rewew I d  at43-44. 46-47 In 1819. a bill U,BQ 
introduced to  provide for a three-Judge ewllian court of military appeals, hut was re. 
jeefed I d  at  43 The opinions of !he board of relien. which m a s  composed of at leut  
three officers of The Judge Advocate General B Department. were advsory  only id 
sf 47-52 but > t i  procedures were ~imilar to that of civ~lian appellate courts I d  at 
52-.53 Only S ~ ~ ~ O Y S  sen lence~ ,  such as death and the dismissal of officers, mere suh- 
mitred to the board far ~ p m r o n .  other sentence3 were approved by the reiiewing 
authority I d  46-47 In those cases referred In the hoard, the President ultlmately ap- 
proved the sentences I d  at 47-62 

During World War 11, branch offices of The Judge Advocate General were es. 
fablished in the European. North African (later Mediterranean), and China-Burma- 
India Theaters of Opera i lmi ,  and the United States Army Forces in the Pacific Ocean 
Area id at 64 The commanders of there theaters were empowered to confirm cer. 
rain ~enrences that previously could only he approwd by the President Id Each 
theater had i ts  own appellate board of reriew Id Sentences of dismissal and death 
for comes other than murder, rape. mutin). desenian and spiing, weie sent to the 
President for ievie-, iallawing approial bi the theater commander Id at 54-55 

The appellate procedures underwent further change lollawing Waild War 11 The 
boards of rewew were retained. and a new judicial tribunal, the Judicial Council. 
composed of three general afficen of the Judge Advocate General’s Corps was 
created Id rd 62 The Judielal Council WBJ empowered to confirm such sentences as 
life ~mpnronmenf, dismissal of officers belor the rank of brigadier general. and 
dismriral of cadets Id at 63 The new ~rficles also aurhanzed The Judge Advocate 
General to grant new triali. vacate sentences restore rights pnnleges. and pmpeir? 
affected by sentences. and substitute far dsmmal i  dishonorable discharges, 01 had 
conduct discharges already executed a form of disrharge Implymg no dishonor This 
power u,m IO be exercised upon apphcalron of the s e n  ICE member wlthln m e  year 
after fins1 disposition of hls c u e  upon final appellate iei iew I d  at 68 See A m c k  af 
War 53, 10 U S  C g 1525 (Supp 111 19491 
“‘“Far example, in E r  pa?m Anderson 16 Iowa 585 118641. the court denied a pet,- 

Lion for habeascorpus filed fortherelease a f a  mrnorpendingcourt martialforderer 
f m n  The court declared that the validity of the ~erv ice  member’s enlisLmenl was for 
the military Lnbunal to decide. and lhal the serwce rnemkr m u ~ r  abide by the deci- 
sion of the court-msrfral before the quesrl~n af the ralidiry of fhe  enlistment could be 
determined m the civil courts by hnbeaa corpus I d  at 588. 

S~miarly,  m Wales v Whifney. 144 L S 664 (1885). the court denied habeas relief 
to the former Surgeon General of the Navy, Wales, agamlf whom eourr-manral 
charger were pending Althovsh the  Court’s decision was hmed on the absence of 
habeas junsdlcllon because Wales wax not ~n custody, I t  noted that the mrhfary 
authorities could resolve, during the C O Y I I - ~ L ~ D I  the 16sues Wales raised m support  
of his petition 

68 
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"'340 U.S 128 (1950) 
"'sn note 392 Nom 
3"Gusb v Sehllder, 340 C S BI 131-32 
" s . h , s p . ,  UnitedStatererrel.McElroyv Guaghaido,361KS 281(190O),Reidr 

Covert. 354 U S l(1957); United Stales e.z m1 Tofh v Quarks, 350 U S I1 (1955) 
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doctrine was deemed inappropriate because the cases involved the 
i s u e  of whether, under Article 1 of the Constitution, "Congress 
could allow the military to interfere with the liberty of civilians even 
for the limited p u w s e  of forcing them to answer to the military 
justice system. 

In Noyd 2). Bond,'ao the Court extended the exhaustion require- 
ment to extraordinary remedies available from the Court of Military 
Appeals. The petitioner, Noyd, had been convicted by court-martial 
of wilful disobedience of a lawful order and sentenced to one year's 
confinement at hard labor. While appealing his conviction in the 
military couTts, Noyd sought habeas relief from the federal courts, 
challenging the authority of the military to confine him pending the 
appeal of his conviction. Finding that Noyd did not seek extraordi- 
nary relief from the Court of Military the Court affirmed 
the lower courts' denial of habeas 

Three years after its decision in Noyd, the Court limited the ap- 
plication of the exhaustion doctrine in Parisi v . . D a v i d s ~ n . ' ~ ~ P a a i  
involved a habeas petition from an administrative denial of a con- 
scientious objector application. Subsequent to the fiiing of the 
lawsuit, the petitioner, Parisi, disobeyed an order to board a plane 
for Vietnam. When court-martial charges were preferred against 
him, the district court stayed its adjudication of the habeas petition, 
relymg on the doctrine of exhaustion. The Supreme Court held this 
was error. Because the military courts could not adjudicate Parisi's 
conscientious objective application and since a favorable resolution 
of that claim would be dispositive of the court-martial charges, no 
cogent basis existed far appiication of the exhaustion doctrine.4o4 

"Whlednger v Coundlman. 420 0 S 738, 758 (1975) Another reason 81wn lor 
thefalluie of the CounforequrreexhauJLionm thesecases was i t s  belief the millran 
courts did not have the expenlse to resolve the e~n~lilufmnal I P ~ Y ~ S  of the Ivpe 
presented PaYd Y Bond 395 U 3 683. 696 n 0 (1968l 
"395 U S 683 (1968) 
*OIThe Court of Military Appeals had recently determined that i t  could *ant the 

"Wee aka UmCed States ez vel Beeker v Semmons 357 F Supp 1135 IE D Wla 

"'405 LIS. 34 (1972l 
'O'The Court llmlred Its opinion by Inferring that If the military m u r t i  could grant 

the admirustratwe relief sought, exhaustion would be required See Apple Y Greer. 
554 F Pd 105 (3rd Cir 1877) Moreover, where there I s  no cunne~fmn between the 
~ ~ n i ~ l e n t i ~ u s  abjector clam and the offense, the diafricl eoun. even though up- 
holdvlg the elaun, 'might candilion ~ l r  order af discharge upon the ~omplefion of the 
coun-m~rtlaI pmceedmgr and service of any lawful sentence imposed ' Pans1 v 
Dnuldlon. 405 U S at 46 n 15 See Conrad v Schleringer 507 F 2d 887 (9th Cir 15741 
(nareotrcs affensel See ako Jacobs Y Stel~on, 460 F Supp. 668 (I D Tex 18781 
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Thus, with the Court's decisions in Ovsik and Nwd, the exhaus- 
tion doctrine had been firmly entrenched as a prerequisite to col- 
lateral review of courts-martial. Parisi did not modify the doetrine; 
it simply heid that court-martial proceedings should not interfere 
with the orderly adjudication of an antedated and independent fed- 
eral lawsuit chdlengjng an administrative determination of a con- 
scientious objector claim. By considering the administrative claim, 
federal courts could only indirectly affect the proceedings of the 
military tribunals. 

Since Gusik, the most serious threat to the orderly operation of the 
military courts has come from service members seeldng to enjoin 
court-martial proceedings an the basis of various jurisdictional and 
constitutional claims. Although such lawsuits are reported &F early 
as World War Il,'OS they began in earnest about the time of the Viet- 
nam War. For example, in Levy v. C o . r ~ o r a n , ~ ~  the District of Cairn- 
bia Circuit denied Captain Howard Levy's petition for stay of his 
court-martial on charges of violating Articles 133 and 134 of the 
Uniform Code of Military Justice. Levy contended that the statutes 
were u n c o n s t i t ~ t i o n d . ~ ~ ~  The petition was dismissed on several 
grounds, including the absence of equity jurisdiction to interfere 
with the military proceedings, the existence of an adequate remedy 
a t  law through the mechanisms provided by the military justice 
system, and Captain Levy's inability to establish irreparable idury. 

The real impetus for injunction claims was the Supreme Court's 
decision in O'Callahan v. Parker,4o8 in which the Court limited the 

.Tn ?e Meader, 60 F SUPP SO (E D.N Y 1845) (eaun refused to ewom coun- 
mania1 on s o u n d  Yav? intended t~ use cermm illegally s u e d  ewdence asamsf ae- 
cused). 

'OW8 F 26 828 (D C. Cir I (per cunarn). omlimtlonfor stay denkd. 387 U.S. 815, 
cmf dentad, 388 C S 960 118671 
*#,Levy wa? Lo ullmmBtely lose hu challenge to the eonstilufmnallly oi Articles 133 

and 134 m the Suweme Court Parker v Levv. 417 U.S 733 118741 
Capam Levy's mit of pmeedural attack9 on his court-martial rival the legendary 

Capfaln OberUn M Carter lor pemrrtence Cmpare note 180 mpra, wtlh Parker Y 
Levy 417 U.S. 733 (18741, reub. 478 F 2d 772 (36 Cs. 18731, Levy v LhUon. 286 F. 
Supp 583 ID Kan 1868), W d ,  416 F 2d 1263 (IOth Ch 18681: Levy V. Resoor, 384 
F 26 688 (4th Clr 1867), cerf dented, 388 U S .  1048 (1868): Levy v Coreoran, 388 
F.2d 828 (D C CII.). amllcalton f o l  slov denzed. 387 U.S. 916, m t .  denisd, 388 U.8 
860[1867);Levyv Resoi, 17C M A 136 3 7 C M  R 388(i867);UnlfedSLnfesv Levy, 
38 C.M R 672 1A B R. 18881. petntm for  mw denwd, 18 C.M A. 627 118681. 

For other applleations for I W U U ~ C L I V ~  relief based on c ~ n s f ~ l ~ ~ m s l  or shuar clnims 
Qe AUfreY V Wile?, 440 F 26  788 (1st Cs. 18711 (violation of NATO SOFA tdggefmg 
loss of eourt-martlaliun~~ctlonl: Wafers Y Schlesmger, 386 F. Supp 460 (N.D Tex. 
18731 IConltifufionallly of Artlcle 134, UCMJ]. 

'06386 U 8 268 (1868) 
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subject-matter jurisdiction of the military courts to "service-con- 
nected" offenses. From O'Callahan sprung a raft of lawsuits chal- 
lenging pending courts-martial on "service-connection" grounds. 
The lower courts disagreed as to the proper disposition of such 
claims, Some holding iqiunctive relief was proper because of the 
absence of court-martial while other coufls, relying 
on the doctrines of exhaustion and abstention, denied 

The controversy ended in l!376,'11 with the Supreme Court's deci- 
sions m Schlesinger II Councilman4Ls and .WcLucas e. De Cham- 

Relying on the dual considerations of comity, the necessity 
of respect for coordinate judicial systems, and the doctrine of ex- 
haustion of remedies, the Court, in Councilman, reversed the judg- 
ment of lower federal courts that had enjoined an impending coufl- 
martial proceeding on the ground the offenses charged were not 
"service-connected.'' Justice Powell, writing for the Court, ob- 
served that the unique relationship between military and civilian 
society counsels strongly against the exercise of equlty power to en- 
join courts-martial in much the same manner that the peculiar 
demands of federalism preclude equitable intervention by the 

'OWee, '0, Councilman I Laird 481 F Zd 613 (10th Cir 1973), rm'd mb no??? 
Schlesmger , Councilman, 420 U S 738 (19751. Cole v Laad. 468 F 26 828 (5th 
Cir 1972) Mwlan \ Laad. 306 F Supp 551 ID R I  1868) Accord Hemphill v 
Marele). 143 F 2 d  322 (10th Clr 1971) (1111un~fion held proper remedl, bur 
0 Coliohan found inapplicable because offense occurred o~erseas) 

"OSee, e g ,  Daoley \ Ploger 481 F 26 608(4rh Clr 1974) Sedirr v Rnhardsan. 485 
F 2 d l l 5 1 3 d  Cir 19731 

f"fl0" 
Based on concerns for federabarn and the doc fme  of equitable iurladicfion that 

coune of equity should not act to restrain criminal pcoreeullom where there 18 an 
adequate remedyaflawandalackoflrreparableIr(lun.rheSupremeCou~revened 
TheCounstressedtharo~_he threatafirrepnrableir(lunwh1ehia'"hthpeatand 
lmmediafe,'"jvJtlllesanlnJvncfianafastate crlmmdpmceedm#.Id at46. Pofenlial 
1wunes such a Lhe cost, anuefy, and inconvenience af having tu defend Bgamlf a 
angle cnmmal prusecufmn do not eonstltute "reparable h m  Rather. "the threat to 
the planfdf's federally protected Whti muat be m e  that camof be elrmmated by Ns 
defense against B smgle ermmal pro~ee~t ien  ' Id The Coun concluded That ' the 
pmslble ~ n c ~ n i f l l ~ m n a b l y  of a statute 'an 111 face' does not lu3fdy an iniiunctlon 
agamat good faith attempt8 to enforce ~f " add that the plainllff had "falled to make a 
showmg af bad f8llh. hac89SmeOT, oi m y  unuiual ~~eumsfances  that would call for 
equlmble rellef " Id BL 64.  

',*420 U.S 738 I18751 
"8421 U S  21 118751 
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federal courts in state cnminal  proceeding^.^" Similarly, the prac- 
tical considerations supporting the exhaustion requirement, the 
need to allow agencies to  develop the facts m which they are 
peculiarly expert, to  correct their own errors, and to  avoid dupli- 
cative or needless judicial proceedings, compel nonintervention in 
ongoing court-martial proceedings 

Justice Powell concluded that these considerations militate strong- 
ly against judicial interference with pending courts-martial' 

[Ilmplicit in the congressional scheme embodied m the 
Code is the view that the military coun  system generally is 
adequate to and responsibly will perfarm its assigned task. 
We think this congressional judgment must be respected 
and that it must be assumed that the military court system 
will vindicate sewicemen's constitutional rights. We have 
recognized this, as well as the practical considerations 
common to all exhaustion requirements, in holding that 
federal courts normally wili not entertain habeas petitions 
by military prisoners unless all available military remedies 
have been exhausted . . The same pnncipies are rele- 
vant to  striking the balance governing the exercise of 
equity power We hold that when a ~ervicernan charged 
with crimes by military authorities can show no harm 
other than that attendant to resolution of his case in the 
rnhtaly court system, the federal distnct courts must 
refrain from intervention, by way of injunction or other- 
w1se.6'0 

Justice Brennan, joined by Justices Douglas and Marshall, dis- 
sented. He observed that, it being "virtually hornbook law that 
'courts-martial as an institution are angularly inept in dealing with 
the nice subtleties of constitutional law,"'41i the military courts 
"simply have no special, if an>,  expertise in the determination 
whether the offense was service c ~ n n e c t e d . ' ' ~ ' ~  Justice Brennan 
believed that military tribunals only were entitled to deference in 
cases involving "extremely technical provisions of the Uniform 
Code,"4LBmd "it baffleId]'' him that the Court could conclude "that 

"'Schlesmger \ Councilman 420 U S B L  756-57 See note 411 mpm 
"bid at 756-57 
"'I at 768 
"'Id at 766 (erennan. J , dissenlmg) (quoting O'Callahan V. Parker, 386 U.S 258, 

*jeld at 754 
*>*Id 

265 (1969)). 
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coiirts-martial or other milltar) trihunali can be assigned, on 
grounds of expertise, in preferenre to rlvilian federal judges. the 
respansihility for constitutional decisionmaking ' ' 4 z n  

Later the same year. the  Court applied its Counrilmnn holding in 
MrLucns I De  Chnmplnin, ~n which a federal district court had en- 
joined a court-martial on ronstirutionai grounds The plaintiff De 
Champlain. was an Air Force master sergeant who was charged with 
copying and attempting to deliver to an unauthorized person. a 
Soviet embasiy official in Thailand, certain classified dorumenti 
Th? Air Force placed restrictions on De Champlain's civilian 
co~insel's access to the classified records The restrictions were 
challenged by De Champlain in the district court Holding the reitrir 
tmns "clearis ~ X C ~ S I I Y ~ , ' '  the district judge ordered the court- 
martial restrained unless unlimited access to all documents wd? 
given to De Champlain's civilian counsel and his staff."l 

The Supreme Court reversed. Relying on Its decision in C m w i l  
m a n ,  it held that the restrictions placed on De Champlain's counsel 5 

access to the classified documents could not support an iwunction of 
the court-martial proceedings. 

As to this claim, however. the only harm De Champiam 
claimed in support of his prayer for equitable rdipf aac  
that, if convicted, he might remain incarcerated pending 
review within the military system Thus. according to De 
Champlain. intenrention IS justified now to ensure that he 
receives a trial free of constitutional error. and to a\md 
the  possibLlity he will be Incarcerated, pending review, on 
the basis of a conviction that inevitably will be imaiid 
But If  such harm were deemed iufficient to warrant equit- 
able interference into pending court-martial proceedings 
any constitutional ruling at the court-martial prewmahly 
would he subject to immediate relitigation m federal 
distnct cm~rts,  resulting in disruption to the court-martial 
and circumvention of the military appellate sy9tem pro- 
vided bv Congress w 
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With the Supreme Court's decisions in G&k, Noyd, Cmncilman, 
and De Champlain, the application of the doctrine of exhaustion of 
remedies to court-martial proceedings is presently w e l l - ~ e t t i e d , ~ ~ ~  
especially when compared with the virtual anarchy which exists 
with respect to the scope of collateral review. If there is no certainty 
a8 to how a federal court will review a military conviction, at least 
there is a degee  of predictability as to when it will conduct its 
review. 

Moreover, the Court's decisions in this area properly accord the 
military judicial system the deference it is due by virtue of its in- 
dependent constitutional underpinnings and its unique expertise in 
applying constitutional standards to the mihtary environment. In 
this regard, Justice Brennan's dissent in Councilman that military 
courts lack expertise to apply constitutional law, especially to issues 
uniquely military such as "service-connection," is specious. More- 
over, to base this judgment on such canclusory and hackneyed 
adages as courts-martial are "'slngulady inept in dealing with the 
nice subieties of Constitutional iaw,' ' '4a4 is disingenuous. There is 
"no intrinsic reason why the fact a man is a federal judge should 
make him more competent, or conscientious, or learned with respect 
to federal law,"'P6 especially as it relates to the military, than those 
who are canst%utionally.empowered to superintend the military 
justice system. Indeed, there IS no basis for believing that a lawyer, 
whose only knowledge of the military comes from the entertainment 
or news media, should suddenly become on his or her ascension to 
the federal bench, a fount of wisdom on the application of consti- 
tutional principles to peculiar military problems. How is such ajudge 
to know how a particular offense affects the military community, or 
how the application of a particular constitutional maxim will ulti- 
mately affect military discipline? Manifestly, it is the federal 

'Wee, e..., s-n v United StBteS. 736 F.2d 1277 ( a h  Cir. 19641, Bawman Y 
Wllaon, 672 F.2d 1145 (36 Cir 1882); b e l  Y Claytor, 852 F.2d 181 (D.C. Cir. 19811, 
K a k r  V. Secretary offhe Nnw, 642 F Supp 1263 (D Cob  19821: Hodger) V. Brorvn. 
600 F. SUPP 26 (ED. PI 18801, W d ,  M8 F 26  858 (3d C r  19811, Urnfed Sfarea ez 
7el Cvmming V. Bracken, 329 F. Supp. 384 (S.D. Ter 1871). A-d Wie*ham V. 
Hall. 706 F 26  713 (6th Cir 19831. The onJy uneerhmty In the ~pplleallon ofthe d a .  
tme of exhaumon e ~ m  with respect to challenges LO the m l m y  e o ~ l f ' a  junsdle- 
tion over the accused. Baaed on the Supreme Coun'i decisions in TDU, Rd, and 
M c E l w ,  there Y a sphl of aufhomy %3 to  whether B gemlee member, elniming he Y 
not properly in the m e d  forces, can seek mmediafe review of hls claim In B e  
federal mum. Sep note 888 s-x&pra. Cmnpors Adkim V. Urnled Stales Naw, 607 F. 
SUPP 881 (S.D. Ter 19811, unlh Hodgea V. Bra-, 5W F Supp 25 (E D Pa 1980). 
d f d ,  648 F.2d 858 (36 Cir lSSl l  

*"See nore 417 mpm 
""ator mp70 note 206, ~f 508 
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judiciary that should generally defer to the decisions of the military 
mum on issues raising uniquely military concerns, such BS "service- 
connection."'ae As will be noted below, moreover, this deference 
should not only be employed in permitting the military courts to 
decide cases in the first instance, but also in the actual review of the 
milirary Judments.  

B. THE DOCTRINE OF WAIVER 
Since the early nineteenth century, the civilian courts have ap- 

plied waiver principle8 in collateral challenges to court-martial pro- 
ceedings. This application wm never entirely consistent. As a 
general rule, nondiscretionary statutoly prerequisites for juris- 
diction, such BS the minimum size of the the character of 
the membership,4aB and the existence of jurisdiction over the 
subJect-matte+2' and the ac~used , '~ '  could not be waved; juris- 
diction could not be created by c ~ n s e n t . ' ~ '  On the other hand, poten- 
tial jurisdictional requirements, which were partially discretionary 
in nature, such as the size of a courtmartial within its statutory 

and other mattem of defenseas3 could be waived. 

After the Supreme Court's decision in Bums and when application 
of the "full and fair" consideration test WBS at its height, claims not 
raised in military courts were not considered when presented far the 
first time in collateral proceedings. As the Tenth Circuit succinctly 
noted in Suttles 21. Davis: "Obviously, it cannot be said that [the 

"'SBB C U e y  v Csllowsy, 618 F 26 184. 2W-03 (6th Clr I, cmt hd, 426 U S 011 

"'In m Lesry. 27 Hun. (N Y 1864 (1882) (me-member COYIII 
'YJnited States v Brown, 41 Cf CI 276 (1H)6), W d ,  206 US. 240 (1007) IRegular 

Army offlcers ea member of coufi-msKlal t m  volunteer officer), Broaks Y Daniels, 
38Mnars (22 Rek.148Y (1S38)(~pioperxlecrionofmembership), Broaksv Davls. 34 
M-. 117 pick.) 148 (IS.35) (Improper ieleetion a1 membership) 

"'Duflleld v Smith, 3 Serg & Rawle (Pa)  680 (1818) (state coun-mlVfiaI had no 

1"OVer Mehmn Y .  Smyer ,  36 F.2d 876 (8th Ca 1028) (mvnlld hduetlon) 
"lid ; Unlted States v Brown, 41  Ct C1. 276 (1806), Urd, 206 US. 240 (1907) 
"*Bishop V. Urvled States, I97 U.S. 334 (1806). Aderhold v Menefee, 87 F 26 346 

(5th Cu. 19331 
d W e ,  q.. Mullan v United Statea, 212 U.S 61s (1009) (evidentlaw de lemi  

nations). Keyer v United States, 16 ct CI 632 (18781, W d ,  LO8 U Y. 336 11883) (ac- 
cuser m a member); Vanderheyden v Young, 11 Johns IN Y 1150 11814) (expsaLlon 
of enlutmenfeontmet); Warner" Stockwell, 8 Vf 0(1836)(ela~edphyaicaldlrablii- 
i y  aa exemption from millfla duty) 
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military courts] have refused to fairly consider claims not 
asserted."4B4 

With the demise of the "full and fair" consideration test and the 
concomitant expansion of coliteral review, the courts turned to 
civilian habeas jurisprudence for an alternative waiver doctrine. 
From 1863 until the mid-lWOs, application of the doctrine of waiver 
was governed in the civilian sphere by the Supreme Court's decision 
in Fay v. N ~ i a . ' ~ ~  In Noia, the Court ruled that a federal habeas 
court i s  not precluded from reviewing a federal constitutional claim 
simply because the habeas petitioner failed to raise the issue in the 
state courts. The Court blunted 11s ruling to some extent by develop- 
ing the so-called "deliberate bypass" rule; where a petitioner de- 
liberately bypassed the orderly procedure af the state courts by fail- 
ing to raise his claim, the federal habeas judge had the discretion to 
deny relief 

If a habeas applicant, after consultation with competent 
counsel or otherwise, understandingly and knowingly 
forewent his federal claims in the state courts, whether 
for strateac, tactical, or any other reasons that can be 
fairly descnbed as the deliberate by-passing of state pra- 
cedures, then it is open to the federal court an habeas to 
deny him all relief in the state courts refused to entertain 
his federal claims on the merits-though of course only 
after the federal court has satisfied itself, by holding a 
hearing or by Some other means, of the facts bearing upon 
the appiicant's default.43B 

A number of federal courts applied the Noia "deliberate bypass" 
rule in collteral proceedings from military convictions.4s' 
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In a selies of decisions beginning in 1973, the Supreme Court began 
chipping away at the Fay v. Xoia "deliberate bypass" test and 
ch-rted a course that would significantly restrict the availability of 
habeas relief. In Davis 2-1. United States,438 the Supreme Court denied 
collateral relief to a federal pnsaner, who had challenged the 
makeup of the grand jury which indicted him, because he had failed 
to preserve the issue by a motion before his tnal as required by the 
criminal procedure rules. The Court held that absent of showing of 
cause for the noncompliance and some demonstration of actual 
prejudice, the claim would be barred in a collateral p r ~ c e e d r n g . ~ ~ ~  

H a d e r s ~ n . ~ ' ~  the Supreme Court 
was faced with a similar challenge to a grand jury by a state prisoner, 
who had failed to preserve the issue in the state courts. Following its 
decision in DavLq the Court held that the petitioner was barred from 
raising his claim in a federal habeas proceeding, unless he could 
show cause for his failure to preserve the issue m the state courts 
and demonstrate actual 

Whatever vitality was left in the "deliberate bypass" rule was gut- 
ted by subsequent Supreme Court decisions in Wainwight T .  

Sykes,d42 and Emgle u Isaac u3 In Sykes, the Court held that the 
"cause and actual prejudice" standard set forth in Dams and Fran- 
cis also applied to a defendant who falied to object to the admission 
of an allegedly illegally-procured confession a t  his state tnal 
Although the Court left the precise definition of "cause and actual 
prejudice" far future decisions, it expressly noted that it was a nar- 
rower standard than the "deliberate bypass'' rule of In 
Isaac, the Supreme Court applied the "cause and prejudice" test to  
bar a habeas claim based on the state courts' improper allocation of 
the burden of proof Again declining to define the terms more spe- 

Three years later, in Francis 
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c i f i ~ a l l y , ~ ~ ~  the Court reaffirmed its adherence to the standard "that 
any prisaner bringing a constitutional claim to the federal coun- 
house after state procedural default must demonstrate cause and ac- 
tual prejudice before obtaining 

With the passing of the Fay u. Nota "deliberate bypass" rule,"' 
the federal courts shauid apply the stricter "cause and actual preju- 
dice" test to issues petitionen fad to preserve in the militaryjustice 
system. This assumption is compelled by the special deference the 
Supreme Court has shown the military courts in past d e c i s i ~ n s . ~ ~ ~ I n -  
deed, the Tenth Circuit, in Wolff v. United States,44g applied the 
"cause and prejudice" standard to a habeas petition challenging for 
the f i n t  time the form of immunity given a key prosecution witness 

federal e~nilltuflunal claim to the state e ~ u i l s  and the state e ~ u r l s  ~gnore the c l a m  
there h8sbeennowaluer.S8eAnderaonu Harlers,469U S 6(18SP).UnitedSLateser 
re1 SYlllVan v Faaman, 731 F 2d 460, 453 11th Clt. 18841 Lockett v Am.  728 F Zd 
?Cf ,f,h P h  1(116> ___j"__.  ."l., 

""he "deliberate bmasn" m e ,  rather than the ''eawe and prejudice" test ,  h a  
k e n  held to be applicable to c a e i  m which a habeks pellfloner h a  IaUed to fake a 
d~eCt8ppeslofneonvlctlonLnthesratecouR~. Beafyv. Palfon,7WF 2d110.112-I3 
13d Ca 18831. Thoma v Zlmrnermsn, 583 F Supp 701, 706 1E.D. Pa. 1884) But 6ee 
United Stales ez ral  Barkan V. Farman, 581 F Supp. 12%. 1286 (N D 1li 1884) See 
ewwauy Comment, The Burgsr C a r l  and Fsdaml RpYIBuIIm slog nabem C w  
P e I % l + m m 4 f k ~ r S u .  Isaac, 31 Kan L. Rev 605. S l l  n.62 11083). 

"Wee, e.#, Middendorl V. H e w .  425 U.S. 26 ,43  (1876): Sehlerlngerv Counellman, 
420 U.S. 738, 768 (1876) 

"'737 F.2d 877 (10th Cv. 18%) 
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at a court-martial. The petitioner's counsel at the court-martial did 
not object to the witnem' t e ~ t i m o n y . ' ~ ~  Finding that there wa8 not 
good cause for the failure to object, the court refused to consider the 
ments of the clam"' Importantly, the court explicitly rejected the 
petitioner's contention that the "cause and prejudice" standard was 
inapplicable in collateral attacks on c ~ u r t s - m a r t i a i . ~ ~ ~  

The application of this stringent waiver doctrine, while potentially 
influencing all aspects of military practice, will be especially signifi- 
cant with respect to the procedural default provisions of the Military 
Rules of Evidence. For example, military accused who fail to make 
timely objections to the admission of evidence obtained in violation 
af their right against seif-incriminat~on~~~ or their right against 
unlawful searches and seizures4b4 forfeit the right to raise the issues 
during the remaining military proceedmgs. Under the doctnne of 
waiver, absent a demonstration of good cause for the procedural 
default and actual prejudice from the pulported violations, an ac- 
cused would be prohibited from asserting the objections in collateral 
challenges to court-martial convictions 

Thus, this strict doctrine of waiver should encourage military pns- 
mer3 to present ail of their consatutmnai clams before the military 
courts prior to seeking collateral relief, thereby permitting the 
miiitaryjudiciary to apply its unique expertise to such clams. Deny- 
ing military petitioners collateral relief for claims not raised in the 
military justice system protects the integrity and independence of 
the military courts by ensuring that they will have an opportunity to 
pass first on any issues ultimately reaching the federal 

IV. COLLATERAL REVIEW OF COURTS- 
MARTIAL: DEFINING A PROPER BALANCE 
BETWEEN THE CIVILIAN AND MILITARY 

COURTS 
As observed at  the outset of this article, the key to determining a 

Suitable scope af collateral inquiry of court-martial proceedings is 
stnkinga proper balance between the federaijudiciary's role as final 
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arbiter of constitutional law and the military courts’ expertise in 
tailoring individual rights to military requirements. In formulating 
such a balance, a number of wumptions are made. 

First, consistency among the federal court8 in their collateral 
review of courts-martial is desirable.16a The level of inqmry that a 
militax-, claimant’s, especially a military prisoner’s, collateral attack 
receives should not be dependent upon the fortuity of his location or 
the vagaries of local practice.461 

The need far uniformity on a national level in the collateral review 
of military convictions is especially compelling, Habeas corpus peti- 
tions of the prisoners of a particular state will, more or less, be con- 
sistently judged by the standards developed by the particular federal 
circuit in which the state lies. The military justice system, an the 
other hand, is federal in character. It is governed by rules and pra- 
eedures applicable worldwide and it is supervised by centralized ap- 
pellate courts. Thus, that the petition of a militaq claimant filing in 
Kansas should receive different treatment than one filed by a claim- 
ant in Pennsylvania, when bath have been convicted under the same 
System of justice, offends basic notions af fairness. While nothing 
less than a Supreme Court decision can create the desired standar- 
dization in approach, after more than 30 years of silence, Supreme 
Court involvement is long overdue. 

Second, and perhaps most obvious, determining the proper rela- 
tionship between civilian and military courts cannot be done ~n a 
vacuum; histancally, that relationship has been influenced by ex- 
ternal factors, from the struggles between the Crown and Pariia- 
ment to the evolution of civilian habeas carpus. Any proposed stan- 
dard of review must reflect developments in other are= of the law. 
For example, no matter how intnnsically desirable a return to the 
common law limits of review might appear to some, given the pres- 
entjudicial climate, federal courts are unlikely to seriously consider 
such an approach. Thus, to discuss any proposal beyond the purely 
academic level, it 1s important to consider what standards might be 
deemed acceptable by the federal courts. Two cumem developments 
warrant consideration: 

The f in t  is the Military Justice Act of 1Q83,4bs which provides for 
the first time a means of direct civilian court review of military court 
convictions through certiorari to the Supreme Court from decisions 
of the Court of Miltiary Appeals. Since the provisions of the Act have 

‘Wee Biahop, rum note 6. at 4043. Ka-8 Neison. avpm note 17. at 218 
“‘See Note 6 a v v .  
“‘Pub L. Na 88-20B. I 10, 87 Stat 1383 (18831 
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only become operational, for the most pan. in August 1984.458 and 
because it will be several years before any discernible impact will be 
felt in the form of decisional law.480 it IS too early to accurately fore- 
cast the overall ramifications of the p rov~s~ons  on collateral pro- 
ceedings As a matter of l aa ,  however, the certiorari provision 
should have little effect. The filing of a petition for certiorari to the 
Supreme Court IS not a prerequisite for federal habeas review of 
itate cnrnmal ~ ~ n v i ~ t i o n ~ ~ ~ ~  and. similarly. will not likely be a pre 
condition for collateral review of military convictions Additionall? 
a denial of certiorari in state proceedings IS not interpreted as an ex- 
pression of the Supreme Court’s opimon on the merits of the case m2 
Thus, a denial of certiorari from an opinion of the Court of Military 
Appeals will not preclude or even influence later collateral review. 
Finally, only those cases actually reviewed by the Court of Military 
Appeals are subject to certiorari to the Supreme Court. Conse- 
quently, a relatively small number of cases will be directly affected 
by the prorisian 

The most immediate and possibly significant manifestation of the 
certiorari p r m i m n  may be its effect on the federal courts’ per- 
ception of the military justice system On the one hand, federal 
courts may see the certiorari provision as an indication of con- 
gressional intent to reduce the independence of the military courts 
and thereby feel even less constrained in their review of military 
convictions. Such a view, however, is not justified. In subjecting 
Court of Military Appeals’ decisions to Supreme Court review, Con 
gress did not provide the lower federal courts with any power of 
oversight over military tribunals. More importantly, It at least tacitly 
elevated the stature of the Court of Military Appeals beyond a mere 
quasi-judicial. administratwe bodydbs to  a tribunal entitled to the 
deference of other courts whose judgments are only directly review- 
able by the United States Supreme 
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The second development that will affect the ultimate relationship 
between the civilian and military courts, is the Supreme Court's ef- 
fort to circumscribe the use of civilian habeas corpus. "Commencing 
in 1976 and continuing to the present, the Court has announced a 
selies of decisions limiting the availability of federal habeas 

For example, in Stow u. Powell4ae the Court harkened 
back to  the pre-Broun 1' Allm4B' era and held that, with respect to 
Fourth Amendment claims, where a state "has provided an oppor- 
tunity for full and fair litigation . . . , the Constitution does not re- 
quire that a state pnsaner be granted federal habeas corpus relief on 
the ground that evidence obtained in an unconstitutional search or 
seizure was introduced at his trial ' ' 4 B B  The Court reasoned that the 
"overall educative effect of the exclusionary rule would (not] be ap- 
preciably diminished if search-and-seizure claims could not be raised 
in federal habeas corpus review of state convictions , ' I  since 
such proceedings often occur years after the oliginai trial and incar- 
ceration of a defendant.46n Conversely, the societal costs of appiica- 
tion of the exclusionary rule "still persist with special force ''47n 

Although Stone v. Patcell 1s perhaps the most significant of the 
Supreme Court's decisions restricting the use of federal habeas cur- 
pu,, it IS not the only one. In recent years the Court has tightened 
the exhaustion requ~rement,~" formulated a stricter doctrine of 
w a ~ e r , " ~  and broadened the scope of deference to be afforded state 
court findings of fact.473 

Thus, the availability of federal civilian habeas corpus has been 
greatly constricted by the Supreme Court during the past eight 
years. In iight of the deference the Court traditionally has afforded 

""Id 81 483 
"old at 485 See alSo CardweU Y Taylor, 103 S Ct 2015 (1883); Gregory V.  Wynek. 

730F.Zd 542 (SthCa. 1884). Thcslonev. P~zuell "fulland lalr" hflgatlonstandardfor 
F o W h  Amendment elalms has been rubJeeted to cntlcrm rmilar To That levelled at 
the B v m  Y. Wikm ' full and f a r  ' consideration Lest See Gregory Y Wyrick. 730 
F.Zd BL 534-44 (Heaney. I, eaneurdng): Comment, Hobs- C m ~ 4  .Ifipr Stem b 
Powell Tb "OpprnMnlty /m Pull and Fow LiligOlum" SLandard. 13 HaN. 
C R C.L.L. Rev 521, 546 (1878). 

"Wee, e n ,  Anderson Y Harless, 458 U S  4 (1882): Rose Y Lundy. 465 U.S. 609 
( 1 8 8 2  

"'See, e o ,  Engle Y Isaac 456 US I07 (18S2). Wainwnght Y Sykes, 433 U.S. 72 
(1977). Fiancis v Henderson. 425 U S  536 (1876). Davis V. United Stales, 411 U S  
233 (19731 

" w e .  e.g, 3urnner V. Mafa. 465 U S 581 (1982); Sumner V.  Mafa. 448 U S 539 
(1881) 
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C R C.L.L. Rev 6 i 1 ,  546 (?B?M). 

"Wee, e e ,  Anderson Y Harless, 458 U S  4 (1882): Rose Y Lundy. 465 U.S. 609 
( 1 8 8 2  

"'See, e o ,  Engle Y Isaac 456 US I07 (18S2). Wainwnght Y Sykes, 433 U.S. 72 
(1977). Fiancis v Henderson. 425 U S  536 (1876). Davis V. United Stales, 411 U S  
233 (19731 

" w e .  e.g, 3urnner V. Mafa. 465 U S 581 (1982); Sumner V.  Mafa. 448 U S 539 
(1881) 
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the military,”4 it LS unlikelg that I t  would permit greater acreswhility 
to collateral reiief to miiitarr claimants. 

Third. the militan courts are capable of protecting the constitu- 
tional rights of an accused Moreover. the) are better ahlr than 
federal civilian courts to properly balance individual right7 against 
military needs. 

That the rnilitaryjustice 3ystem. asan institution, is capable of pro- 
tecting the ~onstitutional right, of senice members is erident from 
even a cursory examination of the opinions of the Court of Military 
Appeals. Except where military exigencies require a different rule. 
the Same constitutional protections accorded civilian defendants a r ~  
provided accused at In some respects, such ab th? 
law regarding the right against self-incrimination. discovery plea 
hargaining, procurement of witnesses.17B and the right to a speedy 
t r ~ a l , ~ ~ ’ t h e  militan courts are more solicitous of the rights of the ac- 
cused than are their civilian counterparts. Moreover, a i t h  the 
development of an independent trialJudiciary and. in the Army. 
a separate trial defense SCN.ICB.~~~ service memberc aw assured of 
the application of Constitutional protections at the trial level without 
command merference.4x” This ii not to suggeit that court’ martial 
are “better” than civilian criminal coulfs. Becaue of military 
~xigenries and tradition. civilian defendants enjoy certain advant- 
ages military accused do not, such a i  the right to b a W 1  and random 

“‘Ssr, e g , Middendorfv Henry, 425 C S 25 ll976i. McLucar \ De Champlam 421 
U S  2 1  (19751, Schlednger v Councilman 420 U S  736 (19751. Parker v L e \ y .  417 
U S  733 (15741, Burns v Wilson. 346 U S  137 (18131 Spe generoily Chappell L 
Wallsce. 103 S Ct 2362 l1563i Raitker v Goldberg. 453 U S  57 119811 Brown, 

“%mmerrnan, rupro note 4, at 38 39 
“-Compzrp United State3 v Bunon 21 C M  A 112 44 C M R 166 (19711, ,with 

“?YeeU.S Depl of fhe  Army, Reg Vo 27-10 Legal Ser~icer-Mlhfary Jurrlce ch 8 

“ W e  ,d at ch 6 
AaWe~ Zunrnermnn. sum note 4. ai 40 
**‘Courtney v Williamr. I M J 267, 271 1C.M A. 15761 

Barker Y Wmgo. 407 U S 514 (1972i  

I1 Sepf 19821 
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jury But these advantages are often overstated,k88s and 
none go to the ability af the military justice system to protect the 
constitutional rights of military accused.484 

If the military justice system has a problem, it is that it is still per- 
ceived by members of the civilian~udiciary,~~’ civilian bar,‘86 and the 
public487 “as a system which operates to the prejudice of the accused 
and fails to accord him the procedures and protections of the civil 
judicial process under the Constitution and the Federal Rules of 
Criminal Procedure.”488 Too often, civilian judges and commen- 
tatom predicate their criticisms of the system an broad, fallacious 
generalizations, with little attempt to investigate in any detail the 
system itself 

The indictment of the military justice Bystem one often 
reads fmm lawyers not familiar with the system should 
fail for insufficient evidence. Whatever minor differences 

“ T h e  most substantla1 dlaadvantage of the ml ta ry  justice system IS that court 
members are selected by the m e  officer who exerciser pmseculariai dueretion. Ar- 
ticle ZSldXZl. U C W ,  10 U.9.C $826ldX2X1982) S8e Zmmerman, mpm note 4 at 39. 
Comment, M l l i f a r y  rn of Fact‘ A N e d &  Wwr ion  a/ Conallt~ltional Prv 
mllns?. 33 Hmnmgs L.J. 727 (1882). 

‘m’ld. For example, pcetnal conrmement m the m l t a r y  lg subject Lo flmeiy rewew 
by a neutral and detached m m t r a t e  Umled States v Lynch, 13 M J. 394 (C.M A. 
18821, United States v Mslin. 0 M.J.  06 (C M A .  19781. & U S  Depl. of the Army. 
Reg No 27-10, Legal Services-MUtary Justlee, eh 8 (1 Sept 1882) (mMtary 
m w f r a t e  p r o ~ a m ) .  Moreover, restnctlons are Lmposed on the dlseretion 01 the coo- 
vemgau thonfy  mseleelmgeourt members &, e.g., Umted Slltesv D u e ,  l M J 
138 IC M A 18761 (mprmlwble to use rmk as device for systematic ~XC~UJLDO of 
QueMied court members1 And mfltary aecuBed have the advantage of older. belter- 
educated Jurors rnmerman. sum note 4, at 38. 

“‘Id The PaKiClpanW In the mhtarylYstice 9ystem primnrUy IespoMlble for the 
protection 01 ~ccwed.8  Constitutiond dab, the mllltary judge Bnd thejudges of the 
apwUafe courts, are unnffwted by the relative dmadvanllges of the m b w  courts 
m this regard. Wlfh respect to them deemonma*mg on legal 1 9 s ~ ~ .  they are Indepen- 
dent of the eonvemg avlhonty and BOY command mfluenee S8e, e 9 ,  Unlted StPfei 
Y. Ware, 1 M.J. 252 (C.M.A 1876) ( c o n u e u g  aufhonly cannot ovenurn determmn- 
tions of mllltary judge on questions af law). 

“sS8e. eg., Schleivlger Y Counehan. 420 U.S. 738, 76486  (1875) (Breman, J , 
dlssentbg). 

‘ W S B e  note 28 mp7a 
“’See, e.( . ,  Paydsrheff&Suter,~praoofe4, af588n.l.SeeolsoD U’alleehlnskyb 

I Wallace. sup- note 116, 81 €43’ 
More than 1W.WO servicemen lace rnal by c~urt~martlal each year. 
They are confined without ball. they are nor tned  by a jury of their 
peers, they have no guarantee of lmpanlal judges, and in 85% of the 
c a e s ,  the verdict Is guilty. Those convicted lose ail of fhev rlghts They 
can and do suffer cruel and inhumane treatment during pudshmeot.  
Some are driven insane and others reion to suicide. all in the “ m e  of 
discipline at all CUO~J,  for fhls v1 mUllary luaLlee 

“‘Poydasheff & Sufer. sup70 note 4, Bf 588-89 
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there are when compared to state or civilian federal 
criminal justice systems, the militaryjustice system serves 
well to protect the constitutional rights of the service 
member accused of crime.4Bs 

The real danger, of course, is that misperception might be translated 
into federal judicial activism and intervention, which could well 
compromise the independence of the military courts 

Not only are the military courts, as an institution, capable of pro- 
tecting the rights of an accused, they are better able than the civiiian 
judiciary to properly balance those rights against unique military re- 
quirements. Especially in such areas as the iaw of Fourth Amend- 
ment search and seizure, where the military environment greatly af- 
fects an accused's expectation of privacy,reo the expertise of the 
military courts is essential and unique.'*' 

Fourth, the federal courts should entertain and review collateral 
challenges to military convictions, except to the extent that the 
Supreme Court has foreclosed such review in the civilian sphere. 
Moreover, inasmuch as the federal courts have no appellate juris- 
diction over courts-martial, Congress having entrusted that function 
to a separate judicial system, the issues coaizabie in coiiatersi chal- 
lenges should be limited to constitutional claims and questions of 
technical 

Furthermore, federal judges should accord considerable deference 
to military court determinations of constitutional issues insofar as 
they are found to affect special military requirements. The 
deference to be given under such circumstances should be greater 
than that shown constitutional determinations of the state courts. 
While there may be iittie justification for applying different federal 
constitutional standards to state prisoners, than to those in the 
federal civilian system, the military envimnment is conceptually 
different.'@a Unless a federal judge has more than just a passing 
familiarity with the military, it is difficuit to appreciate how he or 
she can praperiy apply constitutional standards to unique military 
circumstances.'@' Wholesale intervention by federal judges into 
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military convictions, without due regard far the prior determina- 
tions of the military courts, could undermine the function of the 
military judiciary and prejudice military needs. For example, a 
federal judge who, ignoring prior decisions of the Court of Military 
Appeals,'9s overturns a court-martial conviction based on evidence 
found during an inspection or a search authorized by a commander 
potentially undermines bath military discipline and the role of the 
Court of Military Appeals in determining the proper scope of Fourth 
Amendment protections in the military setting. 

The argument for deference LS not meant to deprecate the role of 
the federal judiciary. institutionaily, federal courts are the final ar- 
biters of ail questions of federal constitutional "[Tjhe finality 
to be ailowed a military court determination of constitutional rights 
should be based an a careful analysis of the competence of cwiiian 
judges.  . . . ' ' 4 8 1  But. absent some compelling justification, federal 
judges should not disregard the determinations of military courts 
that a particular application of constitutional protections might In- 
pair military discipline or readiness.4gs The decision of a federal 
judge to overturn a court-martial conviction should be based an 
something mare than a reflexive disapprobation of military justice. 
The federal courts show deference to unique mihtary reqmrements 
in other areas affecting the constitutional rights of Individuals, rang- 
ing from control of instaiiations.'eQ to exclusion of certain classes of 
persons from military s e ~ y i c e , ~ ~ ~  to restrictions on the exercise of 

..,_ ".." _ _ " j  _""_, 
"*See, e I, Schleiinger Y Councilman. 420 U S 738, 764-66 (1975) (Bcennan. J 

dissenting): Burns Y Wbon,  346 L S 137, 154 (1953) IDougias. 3 , dasennng). Brown 
Y Allen. 344 U S  443, 508 (1953) IRankurter. J 1 

'srNote S m i e m m  inCzuzlianCou7ts. 76 Yale L.J 380 403 (18661 SeeaBoFavu 

367 U S  886 11961) 
s"oRoifker Y Galdbers, 463 U S. 17 (1881) (exelus~on of females from draft rems- 

tration), Dranenburg v Zerk. 741 F 2d 1388 !D C Clr 1984) ~excIus100 of hama 
8exusleI. Rich v Seerelam of the Army, 136 F 26  1220 (10th C e  19841 l e x c l u ~ i ~ n  of 
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First Amendment rights ,m The need for defermc? I F  no leis impor- 
tant in mattrrs pertaining to military )ustice."'z 

With the foregoing premise5 ~n mind, a standard of review pat- 
terned after the anaiyiis developed h y  the Fifth Circuit in CdCq ?: 

apppar~  best capahk of halancing the roles of the civil 
ar) courts. Under such a standard federal courts irouid 

hr limited in their collateral inquiry to legal. a, opposed to factual. 
issue3 of constitutional or jurisdictional significance Moreover. 
where thp military courts have modified con 
meet military exigmcier, thew determinati 
turhed in the abwnte of some compelling, 
that miiitar) courts apply their expertise to 4 

stanc?. fedwal cmrts should Stnrtiy appl) the  doctrines of exhaus- 
tion and waivpr. Finally, t o  the extent unique milttar) needs do nut 
affect the application of cunTtitutmnal rights. federal court5 should 
insure in the same )manner as they do in civilian haheas proceedings 
that the military court9 have applied proper legal principles. 

VI. CONCLUSION 
There ~ X L S I C  a rclarive ctate of anarchy in the relations hetween 

the federal civilian and military ludiciary In the absence of Supreme 
Court guidance. there has heen little agreement among the lower 
fPderal courts 8 5  to the proper scope of coilateral review of court- 
martial conwctmni. This diversity of approach putentially prgu 
dices the rights of serv~ce mpmheri seeking federai judicial relief 
from military con\ictmns L-ncherkrd fedrrai judicial aCtlviCm, 
hased upon mLiperrqmons of the fames5 of military p i t r e .  could 
impair the independence of the militar) courts Onl) a ilnlform ap- 
proach. which striker d balance hetween th? roles of the federal 

i nn  ludiciar) and the military courts, can insure equity for 
taw claimants and maintain the integrity of the military justice 
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THE AVAILABILITY AND SCOPE 
OF JUDICIAL REVIEW OF DISCRETIONARY 

MILITARY ADMINISTRATIVE DECISIONS 
by Captain John B .  YcDaniel* 

The judiciary in recent years has played an increasingly dominant 
role in the development of the law In contract law, the "will of the 
parties," once determinative, has become merely one of the factors 
to  be considered by the court.1 Caveat m p l o r  no longer rules the 
realm of commercial New concepts of "property," of 
due process of law, and of the proper ambit of constitutional law 
have developed in recent years.3 Equitable remedies have been 
creatively applied, and, as judicial willingness to use them to Correct 
injustice has become commonplace in areas previously eschewed as 
unmanageable New rules of procedure have expanded the Judge's 
role in the adversary system and all but mandated a shift in power 
from bar to bench Perhaps nowhere has the judiciary's power in- 
creased more dramatically than in the review of administrative de- 
Clslons 

>Indeed. through the Oadual but steady development of ludmally-created doc- 
t h e 8  Such &! qumi contract, u"iuaf ennehmenl, and prornlssary estoppel. thejudges 
of thls eentuni are said to have preaded w e 7  the ' 'f~rtfdic~I~on" of contract law Sea 
G. Gilmare, The Death of Contract (1874) 

'Although much of fhls change was wrought by statute as well a by judicial pro- 
nouncement. the result h m  been B shift m wwer  from seller f~ buyer, with a con. 
comllanl merease In judicial inv~lvement  developmg, mterpretlng, and applying the 
new doctrines Id. 

*E.g., Fvenfes v Shevln. 407 U S. 67 (18721, and I ~ E  progeny, Gnswold V. Connecfl- 
cut, 381 U.S. 478 (1985). and ,til progeny mcludmg Roe V. Wade, 410 U S 113 (1873) 
On the conflict between c~nstifutianal ''mferprefivuts" and ' 'n~mnteipref~wifs " 
and for B pnnelpled "represenlallan-remforclng ' approach which belongs to neither 
camp, se J. Ely, Democracy and D~itcubf (19801 

'E I, eondder the now-familiar equitable remedies employed m the deiemegatlon 
and voting righe a_&! fallowing Brown b Board of Educ 347 U S 483 119541. and 
Baiter" Carr, 388 L S 186(10621. ie~pecrively &! wellassuchunrelated innovations 
a Perez Y Boston Haus Aulh , 370 Mass 703. 4W IC E 2d 1231 (18801 (upholdbg ap- 
polntment of a receiver to administer the Boaton Housing Authority). 

Wg, ,  c m m r r f h e  I983amendmenfstoRules 16 and 26offheFederalRulesof Civil 
Procedure with their pcedeeeslor velsmni found m 28 U . S  C App -Rules of C w  P 
(1878 & Supp V 1881) 
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The purpose of this artrcle, m broad terms, IS to d e t e n n e  whether 
a similar movement can be discerned and appraised m the review of 
discretionary military administrative demaons. It is clear that there 
exists generally a presumption in favor of the reviewability of ad- 
ministrative actions.B As Professor Kenneth Culp Davis has aptly 
demonstrated,' the increasing willingness of the judiciary to intrude 
upon what once was the excluswe domain of administrators has 
coincided with the development of the concept of a limited scope of 
judicial review. By and large. this development, limited review and 
the concomitant growth in judicial oversight of administrative de- 
cisionmakmg, has been beneficial "Administrative law," hou,ever. 
is a broad, If  not undefinable subject for which general principles are 
not easily discerned or applied. That development of a limited scope 
of review generally has facilitated meaningful and beneficial judicial 
oversight of administrative decisionmaking i s  not to say, however, 
that courts always ought to review administrative decisions 

As will be demonstrated, thejudicial groundwork has been iaid far 
increased oversight of discretionary administrative decisions. a c ~  
rordingiy. one can expect to encounter court challenges to discre- 
tionary military decisions. Our society has become Increasingly 
iitigous, and there are indications that courts are more receptive to  
such challenges in peacetime than during times of crisis It IS appro- 
priate, therefore. for the military practitioner to  determine whether 
the military deserves special treatment or whether the miiitary 
should be subject to the general trend of judicial willingness t o  
renew discretion More particularly, this article w~l l  consider 
whether the ever-growing presumption of the availability ofjudicial 
rev~ew of administrative discretion can be reconciled with the 
historical tradition of nonreiiewability of military discretion and 
thus provide a principled basis for relieving the military in ap- 
propriate cases from the burdens of judicial review. 

The key question IS this: In what cases. If any, and by what ra- 
tionale does the fact that the military 1s involved in a particular deci- 
S L O ~  justify a more limited standard of review, or no review at all? 
Although the article wiii examine generally the scope of review of 

'Abbotf Laboratories V. Gardner, 387 U S  136, 140 (l967J ( 'judicial rewew af B 
fmal agency aefmn by an a w e v e d  person wU not be cut off unless there 13 per 
su i~ ive  re-n LO believe that auch w a  the P U T P ~  of Conpess ' J  
'K Davis Admmistrafive Law Treatise 5 28 07 (19581 
'See, s g , Ornalo Y Hoffman, 546 F 26 10, 16 (2d Ca 18761 lmdicatmg that courts 

will e m m e  mllifar/ C _ ~ J  more closely duma peacetime) See also Warren, TheBu 
s r R g h l a o n d I h e M z l z ~ n . 3 7 ~  Y U L Rev 181.182-97(1862). tdmnofes173d174 
and accompanying text 
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discretionary military administrative decisions, emphasis wiii be 
placed an identifying and explaining the circumstances in which the 
military deserves a more limited standard of review far Its discre- 
tionary decisions than is provided for comparable discretionary deci- 
sions of other agencies. 

I. DEFINITIONS AND SCOPE 
The definition of "discretion" used in this article is the one 

developed by Rofeswr Davis: "A public officer has discretion 
whenever the effective limits on his power leave him free to make a 
choice among possible courses of action or inaction."8 "Discretion" 
in this sense is exercised daily in countless ways at all levels of the 
miiifary. Of course, of main concern here are those discretionary 
decisions that are likely to be the subject of judicial review. Predict- 
ing which discretionary decisions ultimately may be challenged in 
court, however, is becoming increasingly difficult. The following ex- 
ampies are illustrative of only a small wrtion of the wide variety of 
discretionary decisions that occur in the rmiitary 

Exampla 1: An infantry platoon leader requests two 
weeks leave so he can accompany his wife to her niece's 
wedding six months hence. The company commander, 
mostly because of training pians for that time period, sum- 
marily denies the request.lo 

Example 2: After being accused of chiid molesting by a 
seven-year old girl, a soldier makes a statement incrimi- 
nating himself. A psychiatrist, B chaplain, and the little 
girl's parents ail agree that it will irreparably hurt the lit- 
tle girl if she IS required to go on the witness Stand and 
testify. The soldier demands trial by court-martial. The 
convening authority refuses to convene a court-martial 
and instead refers the c u e  to an administrative eiimina- 
tion board sa that the girl will not have to testify.l' 

*K Davla. Werelionary Justice A Prelvnman Inquiry 4 (10681 
'OW., K. Dam, %pro note 7, 5 28 16, at 82. Profesar unpUed that courts 

should not review such action even for ab- of discretion But see Berger. Admtnzs- 
lrotiue Arblhon- A Synthaszs, 7s Yale L J 865.886-87 ll068) (apparently favor- 
yIg review of such mutan dkrefmnj. 

"From example even by Mqor General A M Kuhfeld. The Judge Advocate 

M i l i f o r y P ~ ~ . s o n ~ ~ ,  p u l ~ u a n f t ~ S . R e s  5S,SBthCong, 1LSess. 1,guotadmMeCurdy 
v Zuekert, 360 F Zd 481,485 n 6 (6th C w  18661 ' 
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Example 3. A soldier is caught in possess~on of several 
marijuana cigarettes. The company commander, based 
both on his estimate of the company's current need for a 
deterrent effect and on the particular soldier's past 
history of disciplinary problems, recommends trial by 
court-mamal despite the fact that a month earlier a 
similar incident involving another soldier was handled by 
nonpdicial punishment.l2 

Example 4: A promotion board, based on the penonnel 
files presented toit ,  decides not to recommendMdjorX far 
promotion to lieutenant colonel. Because he has been 
passed over for this promotion once before, unless Major X 
1s selectively retained on active duty, he will he dis- 
charged.ls 

Example 5: The Navy owns land on islands A and B. In the 
pmt both sites have been used for l i x  fire tralning for air 
to ground and naval gunfire support For various reasons 
the X\la~ y ceases using A. so that all live fire training in the 
area 1s now conducted on B Predictably, there is an In 
crease in adverse environmental effects on B, as well as 
greater nuisance effect on neighboring landowners there 
(presumably with the converse effects on A).'4 

Example 6 After being recommended by his company 
commander. service member C is granted a waiver of one 
of the qualifications required by regulation to receive an 
award. After similar recommendation, Service member D 
i s  denied the award although a similar waiver would have 
enabled him to receive it.LS 

Example 7. Faced with a serious and pervasive drug abuse 
problem in his command, the Commander, United States 
A m y  in Europe (USAREUR), initiates a new drug abuse 
prevention program. The program involves, inter alia 

"On the analogous 1sme of pmseculorral discretion m clvrhan society, cmnpa7e 
liewman Y Uniied States. 382 F 26 479 (D C Clr 1967) (opmlon by Circuit Judge 
Burger) with Daua, mpm note 9, at 188-214 As this an& mfendi to demonstrate, 
there me r e ~ n s  why military pmiecutarial dwcretion 1s even less appropriately the 
subject ofjudicial review than civilian pmsecufonal discretian 

js10 L S C 5 5  632, 637 ll9SZl 
"C.., Bareelo Y. Brown, 478 F. Supp 646 (D P R 1978). df 'd  m port, omafed in 

panmbnom. Romero Barcelov Brown, 6438 2 d S 3 5 ( i C C a  LBBI), ra'i lsubnom 
wemberger v Romero-Barcela. 456 E.S 305 (1982). 

"Hypothetical from Suter, J u d t c l o L R a m o f M L i i I o N  AdmmWmttbeL%eamm 6 
Houi L Rer 55 SO 81  (1968) 
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warrantless unit inspections for drugs without probable 
cause and further curtailment of individual liberties of 
those service members enrolled in the program.10 

Example 8: After reviewing cost comparison studies 
showing a probability of substantial savings, a post corn 
mander decides to contract out to a private concern eer- 
tain stevedoring services presently performed by civilian 
government employees. Once the work is contracted out, 
a substantial number of government employees will lose 
their jobs.]' 

Example 9: Following a dispute between a lieutenant and 
the XYZ Used Car Go., an investigation by staff officers 
showed that the lieutenant had been defrauded. The post 
commander places XYZ "off limits" to military personnel 
under his command.18 

The term "the military" includes the Office of the Secretary of 
Defense, the Joint Chiefs of Staff, and the three military depart- 
ments: Department of the Army, Department of the Air Force, and 
Department of the Navy.le However, the principles of judicial 
review developed herein should apply to review of discretionary 
decisions of the twelve Department of Defense agencies.1° 

"Military administrative decisions" embraces all decisions of "the 
military" and of its members acting in their official capacities, ex- 
cept for decisions integrally related to courts-martial, to military 
comnuesions, to the exercise of authority in the field in wartime or in 
occupied territory, or to rulem&ing insofar as the latter involves 
federal publication requirements. The exceptions above, other than 

Committee for 0.1 R@ls V. Callaway, 618 F 2d 466 (D C.  Cir 19751 
(upholdmg the program under constitutional attack1 
'We, eg..  Local 2856. AFGE (AFL-CIO) V. Uniled States, 602 F 26 514 (36 C a  

19791, American Federation of Oovernmenl Employees, L x a l  1668 v Dunn, 561 F 2d 
1310 (8th Cir 19771. 

"See Harper Y lonei.  195 F 2d 706 (10th Cs I. cmL ,lnZied, 344 C S 821 (1962) 
lupholdmg an off-limits order] 

> T h e  Department of the Bavy includes the United Slates Marine Corps 
T h e  twelve Depanmenc of Defense agencies are the Defense Advanced Research 

ProJeets Agency (DARPA). the Defense Civil Preparedneia Agency (DCPA). the 
Defense Mapping Agency IDMAI. the Defense Loaslles Agency (DLA). the Defense 
Contract Audn Agency (DCAAI. the Defense Security AsasLance Agency (DSAA), the 
Defense Yuelear Agency (DNA), the Defense Comm~nlcali~ns Agency (DCA). The 
Defense lntelllgenee Agency (UIAI the National Security AgeneylCenlral Security 
Servlce, the Defense Audit Service (UAS) and the Defense lnvestlgalive Service 
IDIS1 All are Independent of the mililaly departments See U S Dep't of Army, Pam- 
phlet No 27-21 para 2 46 (15 May l9S0) 
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ruiemaking. coincide with the military exceptions recognized in the 
Admmistratwe Procedure Act.2L The definition is intended to in- 
clude all decisions made by officials of the military except for those 
specifically excluded, so that "discrenonary military administrative 
decisions" wiii include ail such decisions invoivmg the exercise of 
"discretion" as defined above.lZ 

A.  REVIEW OF DISCRETTON GENERALLY 
Before addressing the availability and scope of review of discre- 

tionary military admmistrative decisions, it wiii be helpful to ex- 
amine the state of the law concerning review of discretionary ad- 
ministrative decisions in general. Because much of the doctrine on 
this subject as been developed by courts applying the APA,zS ap- 
praising the utility of that doctrine for our purposes poses a 
threshold question of the applicability of that Act to the military. 

1 .  Applicability sf the APA to  the Military 

For purposes of the judicial review provisions of the APA,24 Sec- 
tion 701(b)of Title 5 ,  U.S. Code, defines "agency."inpertinent part, 
as 

(1) "agency'' means each authority of the Government 
of the United States, whether 01 not it is wnhin or subject 
to review by another agency, but does not include- 

. .  . 
(F) courts martial and military commissions; 
(G) miiitary authority exercised m the field in time of 

war or in occupied temtory; . .16 

By specifically excluding only certain military functions, Congress 
must have intended by negative implication that, in the exercise of 
other functions, the military should be included within the term 
"agency" and therefore subject to the judiciai review p r o ~ i ~ m n ~  of 
the APA. 
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Such a reading is supported by the legislative history: 

The committee feels that it has avoided the mistake of 
attempting to oversimplify the measure. It has therefore 
not hesitated to state functional classifications and ex- 
ceptions where those could be rested upon firm 50unds.  
In so doing, it has been the undeviating policy to deal with 
types of functions as such and in 00 case with administra- 
tive agencies by name. Thus certain war and defense 
functions are exempted, but not the War or Navy Depat -  
men- in the performance of their own functions.za 

Al thaua  forceful arguments have been made that the APA should 
not apply to the miiitary,l7 it is unlikely that a court today faced with 
the issue would so hold. Prior to the Supreme Court's 1977 decision 
in Califam u. Sanders,28 almost ail writing and decisions regarding 
applicabiiity of the APA's judicial review provisions to an adminis- 
trative decision, military or otherwise, were enmeshed in the long- 
standing debate over whether the APA constituted an independent 
jurisdictional 5 a n t ,  <.e., whether it was a "general review" 
statute.ng Califam resolved the question in the negative: "We thus 
conclude that the APA does not afford an implied @ant of subject- 
matter jurisdiction permitting federal judicial review of agency BC- 
tion.''30 

The holding in Califam should not diminish the precedential value 
of earlier case8 @anting review of military administrative decisions 
based upon a finding of jurisdiction under the APA. Any court that 
so held before Califam would undoubtedly continue to look to the 
APA far the appropriate standard of review in a case wherejuriodic- 
tion IS predicated on Some independent statute not furnishing its 

%5 Rep. Xo 762, 7QthCong IitSeSS 5118451 TheieparateWarsndNa~D~epan- 
menT8 have mnce been reorganned under the Department of Defense. 8- mpm note 
I Q  and accompanying text 

"Sufer, mpro note 16. st 57-60 
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own standard or preclusion of review.PL Thus, the pre-CalZfam cases 
applylng the APA to the mUitary remain valid for the proposition 
that the APAsjudicial review provisions apply to military adminis- 
trative decisions 

In 1967, the Supreme Court, in Abbott Labaralories v. Gurdnqsz 
declared that Congress intended for the APA to "cover a broad spec- 
trum of administrative actions" and that the Act's "'generous 
review pruvisions' must be given a 'hospitable' i n t e r p r e t a t i ~ n . " ~ ~  
Federal courts faced with the h u e  since Abbot1 Laboratories have 
uniformly held that the APA applies to the military.34 Several courts 
of appeals interpreting the APA definition of "agency" have devel- 
oped tests which clearly encompass the military.Jb The Second and 
Third Circuits have held explicitly that the APA applies to the 
military;g0 other c o w  have assumed the same without discussing 
the 

It bears emphasis that the foregoing has been demonstrated not 
because the APA's applicability to the military Featly affects the 
standard of review which otherwise would govern discretionary 
military admjnistrative decisions,a8 but rather to forestall any doubts 
as to the relevance for our purposes of cases involving discretionary 
actions by other agencies, most of which are decided under the APA. 

dlPreaumably all of the milifnry cares heard belore Calffano could be heard tcdday 
under 28 U S C q 1331 (19821 M m e n d e d  to remove the @mount In cantraveray re. 
quircmenf S a  tdva notes 50 & 51 and neeompanylng text 

"Abbalf Labaratones V.  Gardner. 387 U.S 136 (18671 
J81d. aL 14041 
d4E.g., Garmon Y Warner, 358 F Supp 206 (W D N C 19731 Etherldge Y Schlei 

inger, 362 F Supp. 198 ( E D  Va 19731 
6Wg.. Soucie V .  Dwid .448F  2d IoB7. 1073(D C C s  I8711("IT]he APAapparenlly 

confers agency sfatus an any administrative unit with substantial LndeDendent 
Dulhonfy m the eierelse of s p e c d r  luncfrons"1. In Ellrwonh Bottling Co. v United 
Stater. 408 F. Supp. 280, 282 ( W . 0  Okla 18751, the coun  found the Army and Air 
Force Exchange Service to be an "agency" wiLhln the meaning 01 Lhejudlelal review 
pmvlslons 01 the APA by applying the following fesv "The test for derermmmg 
whether an arm of the government has sufficient mfhonfy to justify clusifylng I t  BJ 
8x1 agency under the APA 1% whether the arm h a  the authority to aef with the lianc- 
tlm of the Government behind 11." 

" h c d  2SfiS. AFGE (AFL-CIO) Y United States 603 F 26 574 (36 Clr 18781. O ~ n s r o  
v Hoffman, 546 F 26 IO, 14 (Zd Ca. 19761 

" E g ,  WillinrnF Wike,Ine Y DepsnmenloftheArmy 485FZdlSO. 183(4fhCIr 
1873) 

"Indeed. ~uillbeseen,aneofrhemaineontenlion~offhiianiclelsrhatthesLan- 
dard 01 review is not thus alfecfed The effect af the APA's "committed to 
di r re l ion  ' exception, mrfead, leaves many such cares reviewable, if at all, anlg for  
abuse 01 duerelion 
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2. Tke Presumption of Reuhuability and the Committed to Discre- 
l i o n  Exception 

Today there is a well-settled "presumption of rewewability" of 
administrative action.8o In the absence of an express statutory pro- 
hibition of judicial review, the burden of proof of nonreviewability 
is clearly on the administrative agency which seeks to prevent 
judicial review of a chaiienged a c t i ~ n . ' ~  As will be seen, even where 
the challenged action is properly characterized BS discretionary, the 
chances of completely avoiding judicial review are slim indeed. As 
mentioned eariier,'l this is due in no smaii part to the development 
of the concept of a limited scape of judicial review, that is, the na- 
tion that a court can review agency action in order to insure some 
minimum rationality of decisionmaking without substituting its own 
judgment for that of the agency.4a 

Because so much of the case law has developed under the APA, it 
is essential to examine certain of that Act's provisions. Section 
70l(a) provides: 

This chapter applies, according to the provisions 

(1) statutes preclude judicial review; or 
(2) agency action is committed to agency discretion by 

i a ~ . ' ~  

Section 706, governing scope of review, reads in its en- 
tirety: 

To the extent necessary to decision and when 
presented, the reviewing court shall decide all relevant 
questions of law, interpret constitutional and statutory 
provisiona, and determine the meaning or apphcability of 
the terns of an agency action. The reviewing court shall- 

(1) compel agency action unlawfully withheld or un- 
reasonably delayed; and 

thereof, except to the extent that- 

"Abbofl Lahorsforles v Gardner. 357 U S  

T U n l o p  v Baehawskl. 421 U S  560. 567 (1975) 
"See mp7a note 7 and accompanying text. 
'*The testparephraeedvanour1yas"anybaeumfacf. " arbrfraryand capncioui," 

"abuse of dlrcretron," iupparted by "9ubatanfW evidence," or "clearly erroneous " 
Although there are supposed to be dmfmet v a n s l m ~  m d c g e e  amaq at leaet some of 
thee terms. the e o m  frequently blur the dvtlnctions both m theory and in pmeliee 
Se, B 8.. K D a w .  Admlnaifralive Law ofthe Sevenflea $ 2 8  W (1876) (dlscuasulg the 
eonfwlon even ae t o  the theoretied dktmctmns Benerated by the Supreme Covn m 
recent decisions). 

136. 140 (1967). Amerlean School of 
Magnetic Healing Y McAonulfy. 1S7 U.S SP (LSOZ!. 

U.S C 0 701(a) (1852) 
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(2) hold unlawful and set aside agency action, findings, 

(A) arbitrary, capricious, an abuse of discretion, or 

(B) contrary to constitutional right, power, pnvilege, 

(C) ~n excess of statutory jurisdiction, authority, or 

(D) without observance of procedure required by law; 
(E) unsupported by substantial evidence in a case sub- 

ject to sections 556 and 657 of this title or otherwise 
reviewed on the record of an agency hearing provided by 
statute, or 

(F) unwarranted by the facts to the extent that the 
facts are subject to trial de novo by the reviewing court 
In making the faregomg determinations, the court shall 
rewew the whole record or those p m s  of it cited by a par- 
ty, and due account shall be taken of the rule of preju- 
dicial error u 

and conclusions found t o  be- 

otherwise not in accordance with law; 

or immunity; 

limitations, or Short of statutory right; 

In light of the foregoing provisions, what is the appmpnate scope 
of review for agency actions, findings, and conclusions that involve 
discretion, or are "committed to agency discretion by law?'' Are 
such actions nomeviewable, reviewable outside of the APA, or 
reviewable in accordance with the APA, specifically section 
706(2)(A)? 

The question has perplexed commentators and judges for some 
time. All seem to a5ee that the mere fact that an agency decision in- 
volves some memure of discretion does not immunize it fromjudicial 
review.'s This LS a iogeal and necessary result because almost any 
administrative action will involve some amount of discretion.48 In- 
deed, discretion is an indispensable part of civilized government 4 7  

"Id at 5 706 
*+This fact 15 implicit in the standard of re vie^ set  forth I" 5 0 S.C 4 70WXA1, 

which aufhonres C O U n s  to ref arlde Bgenry actlon found to be "alblfmw. capnclour, 
an obusr of dircreiiori, 01 otherwise not in accordance with law' (emphasis added) 
Theeourrsaremagreemenr Set,eg,Krvegerv Monon ,539FZd235 ,238IDC Clr 
19761 Orfegov U'emberger, 516F  Zd 1006. lOOg(5thClr 1875), Llttellv Morton445 
F 26 1207, 1211 (4th Cir 1871). Knight Newspapers. 1°C Y Lnited States. 385 F 26 
353.35816ih Ca 18681. Wong U'lng Hangv ImmiaallonandRalurallra~ronServ 360 
F 26 716. 718 (2d Cir 19661, Ferry Y Udall, 336 F 2d 706 711 (8th Cir 18641 Thls 
view also cumponi with the language used by the Supreme Coun 10 discussing the 
'commlfled to dlscretmn ' execptlon ~n Clrlzena to Preserve Overton Park. I n C  Y 

volpe. 401 C S 102, 410 (19711 ( '  This IS a very narrow exceplion' 1 
 EO Fern( v CdaU. 336 F 2d 706. 711 18th C l r  18641, Daws, N P m  note 8 ,  ch. 1 
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The key question, therefore, centers upon the meaning and effect of 
"committed to agency discretion by law." Unfortunately, the cases 
are in considerable confusion, both between and within the federal 
circuits. 

At first reading of the statutoly provisions quoted above, one 
might conclude that administrative decisionmaking is absolutely 
nonrewewable to the extent it LS "committed to agency discretion by 
law." A number of and have at  times 
reached this conclusion. A close reading of the statute, however, 
reveals that the plain words of 8 701(a)(2), the "committed to discre- 
tion exception," do not grant nonreviewability status to such deci- 
sions. The exception merely states, at  mast, that the judicial review 
provisions of the APA do not apply, but that whatever judicial 
review standards otherwise would apply do apply. Much of the non- 
reviewability language in the opinions occurred prior to the 1976 
amendment of 28 U.S.C. 5 1331(a),50 which eliminated any amount 
in controversy requirement far federal question jurisdiction where 
the defendant was the United States. an agency, or any officer OT 

revlew~rs a1w.y~ available notwithstanding agency ducrefion, and those which we 
merely p e r m a w e  m 5anting an agency p w e r  to act, as fa  which review I held not 
to  be wadable). Accord Local 2856. AFGE (AFL-CIO) v United Stlfer, 602 F 26 5T4 
(3dCir 1878). RaJmusien v UnifedStates, 421 F 2dT76(SthClr 18701. KnlghlNews- 
p a p e n ,  Inc Y United Sfslea. 385 F 26 353, 358 (6th Cir 1868) Panama Canal Co v 
Orace Lme, 356 U S  308 (18581. upon which the F m  court rehed m drawing i t s  
mandatary-permoarue dvflnclion, however, probably better stands for the narrower 
prmclple that an agency's expertise in deciding a particular L I I Y ~ ,  even an 1 8 8 ~  of 
~tarufoly mferprefatron. may justrfy iudicial deference t o  the  extent of refusing IO 
revie* This  seemi to have been acknowledged b) the Flnfh Circuit in Pea8 Invest 
ment Corp Y Unlted States Dep t of A5'iculture, 512 F 26 706, 714 (8th C a  1375) 
FeveWeleir,  the Xinfh Circuit han recently reaffirmed i ts  adherence fa the  
dichotomourview expressedlnFoTy SeeClflord v SmallBusiness Admin , S26F 26 
S6,  86 (8th Ca. 18801 

"28 U S C 5 1331 (8) (Supp I 1877) (current vemon sf 28 U S C 4 1331 (Supp. Y. 
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employee thereof in his official cap8city.j' Before 1976, judicial 
references to "nonreviewability" may well have reflected the ap- 
parent dilemma presented in cases where jurisdiction was sought 
solely upon the strength of the APA if the APA by its terms was not 
applicable, jurisdiction to hear the case did not exist and the action 
was ipso facto nonrewewable, or so the argument goes.62 

It bears emphasis that, at least to careful advocates of the position, 
this view of "absolute nonreviewability" immunizes agency action 
from judicial review only to the eztmt that Lt is committed to dis- 
cretion.ha The discretion itself is purported to be nonrewewabie. 
Although "committed t o  agency discretion," the action generally re- 
mains reviewable to determine whether it violates the constitution, 
a statute, an agency regulation, or is beyond the authonty of the 
agency." Thus, the real point of contention centers on whether the 
agency's exercise af discretion itself is reviewable for abuse of dis- 
cretion, arbitrdness,  capriciousness, or by some similarly limited 
standard of review.j6 Advocates of absolute nonreviewability con- 
tent that, to the extent it is "committed to agency discretion," agen- 
cy action 1s not reviewable, even far abuse of discretion, arbi- 
trariness, and the like. 

Close analysis of the statute at  least supports a reading which 
leaves room for some restrictive judicial review outside of the APA 
for abuse of discretion. An arguably proper view of the legislative in- 
tent leaves such actions subject to review under a standard precisely 
such as that embodied in 8 706(2)(A) of the APA.66 Because, under 
our system, the government derives its powen from the consent of 
the governed, one of the tacit assumptions underlying the consent of 
the body politic must be that the government will not deal arbitranly 
or lawlessly with its citizens. Specifically, there is a real question 
whether the legislature, in a statute of general applicability, can 
either authorize an agency to act in the manner presclibed by sec- 
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tion 706(2)(A) or preclude review of such In constitutlonai 
terms, were the statute construed to authorize or preclude judicial 
review of arbitrary administrative action, the APA m applied in a 
given case could result in a depnvatian of liberty or property 
without due process of iaw.68 

Furthermore, if a literal reading of Section 701(a)(2) proscribes 
review for arbitrariness or for "abuse of discretion" under section 
706(2HA), it muat literally pmscribe review under the other subsec- 
tions of section 706(2), such as subsections (B) and (C) which direct 
reviewing courts to set aside agency action contrary to constitu- 
tional or statutory right or in excess of statutoly jurisdiction.'s Yet, 
complaints of these latter varieties are undeniably subject to review, 
whether under or outside of the APA. 

Whether motivated by fears of unconstitutionality, by conclusions 
m to legislative intent, by itatutory construction, or simply by an 
abiding belief in the value of the courts as a check on administrative 
discretion, the trend in the past twenty yeam has been to constme 
the "committed to discretion" exception as permitting judicial 
review for abuse of discretion. Although two other c u e s  clearly 
were harbingen of the change,8o the Fourth Circuit's decision i n l i t -  
tell v. M w t a "  probably is the most-cited cme for the proposition 
that, despite legislative commitment of a challenged decision to the 
discretion of the agency head,8' "the APA provides limited judicial 
review to determine if there wm an abuse of that d i s ~ r e t i o n . " ~ ~  In 
defining the scope of this limited review, the Littell court adapted 

"This is not to mention the rather dubious arsumptlon that it ever would aa intend 
Even If one believes Ihsl Conpels could consrlrutionslly Buthome an agency to act 
arbltrnrily UT to abuse Its dneretmn, Conpess undouhfedly did not 80 intend when if 
enacted the APA For complete dlecussian of the leaslafrve hrslory of the exeepfim 
and supPo!t for the theory That Congesi did not 80 Intend, sea Berger, Adminu- 
Watmw ATbl ibnmSs 'A  Synthesis mpm note 48 

"8erger. AdmtniSWat12~ A?btCo7tneS9 A Synthssis, supra note 48. Berger, Ad- 
mLnwtIOfiUe A 7 b S b a d m - A  Sequel, sup70 note 48: Berger, AdminQtmttVe AI- 
b i t m d m  and JudWl Review. supra note 48; Comment. AdministrotiVe l a w  and 
procadursJvdrczal &?vmi-Cilum ID h m a  Ove+m Park, Inc U. Volne. 60 
Geo L J 1101. 110840 (1872) g Jaffe, s u p m  note 28. at 376-88. 

"Ber~er, Adminishatbe  Aibitmnnsss-A R e m  ID Wwor mm, mpro note 
48, Berger, Admin(abatiUe A r b i l r a d m  and Judml Re&w mpra note 48 

Wcanweu Laboratones. hc Y Shaffer. 424 F 2d 860, 814 (D.C. Cr.  1810): Wong 
Wing Hang V. Immlpatlon and NaturaUration Sew, 360 F 2d 715, 718.18 (Zd Cu 
19661 

"titfeu v Morton. 446 F 26 1207 (4th Cir 1911) 
'"Specliicdly, the Litfell COUIZ found that the Secretary of hterior'a decision to 

denyeompenlafiontoanarfomeyforLheNavrUohdlanpwaaeommirfed hy statuteto 
the dmcrellon of the Secretary. 

'BLtLLell. 446 F 26 sf 1211 
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Judge Friendly's formula from Wong Wing Hang v. Immigrafion 
and Na'aturalirafion Seruz~e.~' 

[Tlhe Secretary's decision here would be an abuse of dis- 
cretion "if it were made without a rational explanation, 
inexplicably departed from established policies, or 
rested.  . on other 'considerations that Congress could 
not have intended to make reieva.nt.'"66 

No fewer than four circuits have heid explicitly in accord with the 
Liftell v i e r  that action "committed to agency discretion" can never- 
theless be reviewed for arbitrariness 01 abuse of dmcretion.6a Other 
circuits and the Court of Claims hare  Sometimes engaged in such 
review without directly addressing the issue.67 

However, on both sides of the issue, the cases are in considerable 
confusion and the precise tests applied are almost as varied as the 
cases. For example, the Xnth  Circuit, which generaily favors the 
"absolute non-reviewability" vien,bsan one O C C ~ S ~ O ~  cited with ap- 
proral the Distdct of Columbia Circuit's opinion in Scanwell Lab- 
oratories, Inc. v.  SWfer,'O which favored review for abuse of 
discretion, and stated in dictum. "Of course, if there is a patent 
abuse of the discretion, a court will review the action taken, not- 
withstanding the language of section 701(a)(2).''70 On the other 

"Wong Wing Hang r Immigration and Naturalization Serv , 360 F Pd 715 !2d Cx 

." ., 
"Ortego v eemberger 516 F 2d 1005, 1009 (6th Cir 1975). Liltell v Morton 445 

F 2 d  1207 1211 i t h C i r  18711 ScanaeliLsboratorler Inc Y Shaffer 424 F Zd859 ~~ ~~ ~~~~ 

874 (D C Cir 1970). Waig W& Hang Y immlgrafion and Naturalization Serv , 360 
F 2d i 1 5  718-19 IZd Cir 19661, Suwannee SrearnshlD Ca v United States. 364 F .. . 

F 26 283 286-86 17th Cir 19671 

"Ser S u p m  note 49 
'"Scanwell Laboratories, Inc 5 Shaffer 424 F 26 659 !D C Clr 1870) 
'OReecev United States. 455 F 2d 240 24ZiSthCii 18i2](mdiearmgrhala' strong 

rhawrng of such abuse ' would, howerer. he reqused) Cf Manger \ Camp, 474 F 2d 
87 98 (5th Clr 19731 (despite statutory preeluaon of rebiew. held that ' B clear 
departure from designated aufhDrif? demands wdleial reYlew"1 
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hand, in Krueger t! Morton," the District of Columbia Circuit, which 
generally favors review for abuse of di~cretion, '~ quoted with ap- 
parent approval the Ninth Circuit's formulation developed in Ness 
Investment COT. u. (Inited States Department ~ f A g n c u l t u r e : ' ~  

'Where consideration of the language, purpose and 
history of a Stature indicate that action taken thereunder 
has been committed to agency discretion: (1) a federal 
court has jurisdiction to review agency action for abuse of 
discretion when the alleged abuse of discretion involves 
violation by the agency of constitutmnai, statutory regu- 
latory or other legd mandates or restnctions, (2) but a 
federal court does not have jurisdiction to review agency 
action for abuse of discretion when the alleged abuse of 
discretion consists only of the making [of an] informed 
judgment by the a g e n ~ y . " ' ~  

Use of the term "julisdiction" in the above formulation seems par- 
ticularly inappropriate after removal of the amount in controversy 
requirement for federal questionjurisdiction. Yet, the Ness test con- 
tinues to draw favorable c ~ m m e n t . ' ~  

Whatever formulation is applied, it becomes apparent that the 
issue is not a quasi-jurisdictional question of absolute nonrevlew- 
ability, but rather a matter of the scope of review to apply in the par- 
ticular case.'e For example, in Strickland v. Morton" the Ninth Cir- 
cuit applied the Ness cnteria and concluded. 

It may be debatable whether the lands here in question 
are better Suited for a@icultural purposes or for some 
public purposes such as wildlife preservation, wilderness 
preseniatlon, or outdoor recreation, but appellants having 

"Krueger \' Mono", 538 F.2d 235 (D.C Cx 1976) 
" E n ,  Scanwell Laborafaiier. Inc Y Shaffer, 424 F 26 859 (D C CN 1970). Pillai v 

Clvll Aeranautlcs Bd , 485 F 26 1018, 1027 (D C Cir 1873). 
"Ness lnveilmenl Carp v Unrled States Dep t of Agriculture. e l ?  F Zd 706 715 

(8th C r  1975) 
"Kmegpr 639 F 26 at 238 n 8 (citing .Nes?. 612 F 26 BL 715) (bracketed material I" 

Johnran Oysrer CO.. Inc V .  Bsldndge. 704 F?d 1060. 1062 (8th C r  2883). 
Umted States Y 2 116 Boxes of Boned Beef. 516 F Supp 321 318-48 (D Kan 1831). 
''E# I Kruww,'S39 F.2d at 238-39 ("Even within the 1lte;al confme. jurisdiction 

has been perceived by regarding the [committed to dimetion) exemption pnmanly 
a a limlhlton lo lhe *cop+ o j r e u m ~ .  L! nal precludmg review of agency action that 
mfrlnges Upon some legal mandate and thus 1% 'arbitrary, capncrour, lor an] abuse of 
dlacretlon. 01 Otherwise not m accordance with Ikw,'  OF ms n molter mldepee") (foot- 
nates omlltedl (emphuah added) 

Ongnal) 

"Stnckland v MoflQn. 519 F 2d 467 (9th Clr 1976) 
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raised no issue and having made no showing, that the Sec- 
retary in making his ClaSSification decision acted contrary 
to law, or b e y a d  the limits Congress has pzLt a his dis- 
cretion, the district court, under the provision of 5 U.S.C. 
5 701(aX2), lacked jurisdiction to hear the case.7B 

Does the emphasized phrase indicate a wiUingness to review if a suf- 
ficiently strong showing of abuse of discretion is made? Use of the 
digiunctive "or" shows that the p h m e  means something besides a 
showing that the decision was "contrary to law " Or does "contrary 
to law" include an abuse of discretion? At any rate, a failure to show 
that law was violated or that discretion was abused certainly cannot 
operate to divest the court of jurisdiction to hear the case; instead 
such failure caused the court to decline to evaluate the merits of the 
administrative decision made. Accordmgly, the second part of the 
Ness formulation seems more accurately to describe, at least in its 
application, a scope of review test with deference being shown to 
administrative expertise unless a clear showing of violation or abuse 
is made. 

The confusion and disagreement over the proper way to reconcile 
sections 701(aX2) and 706(2)(A) are perhaps inevitable, given the 
conflict between the literal wording and the apparent congressional 
purpose. As Judge Friendly has observed: 

The difficulty LS that if the exception were read in its 
literal breadth, it would swallow a much larger portion of 
the general rule of reviewability than Congress could have 
intended, particularly in ilght of 5 U.S.C. 5 706(2XA) . . .; 
yet to read the exception out completely would do 
violence to an equally piain Con@'essmnal purpose.'p 

,*Id at 471-72 (emphrns added) 
'DLangevm Y Chenango C o u n .  Lnc., 447 F Zd 296. 302-03 (2nd C n  1871). 
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Although the Second Circuit h tried numerous formulations 
thmugh the years," it may be hard to improve on the test used in 
W q  Wing H ~ n g , ~ '  quoted earlier.aP 

Regardleas of the various formulations, the probable position of 
the courts has best been described by Profe%sor Davis: "[Aldmin- 
istrative action w usually reviewable unless either (a) congressional 
intent w discernible to make it unreviewable, or (b) the 6ubJect mat- 
ter w for some reason inappropriate for judicial consideration."" 

Although the Supreme Court never has explicitly held that actions 
"committed to agency discretion" are reviewable for abuse of dis. 
cretion, it has rendered opinions wNch seem to comport with this 
view." In its landmark cese dealing with the "committed to dis- 
cretion" exception, Citirens Lo Preserw overton Park v. V~lpe,~' 

%e vulaur formul~flons used m the Seeond CIreult are summsrlLed in New York 
Racing k ' n ,  h e .  Y. NWLB, 708 F.2d 46, 60-61 (26 C b  I, Con. h i e d .  104 S.Ct 276 
(18831. 

"Won4 Wing Hang V. Immlgmtion and NafumUzafnon Sew , 360 F 2d 716 (2d. C s  

lM1 We Len neeompanVlng note 77 C o d d e r  ais0 the following reasoning 10 W m  
Wtw Hang, which draws upon the work of Rof-rn Hart and Sacks 

Some helpin realvlng theaeemlngeontradiciionmsybeafforded by the 
dUineUon . . between B diserrtion that '58 not s u b j a  to the restraint 
ofthe obugstlon of reasoned decUon and hence of reasoned elaboration 
of P fsbne of doetrhlne goverrhg ~uc-ive deeuions" and dueretion of 
the contrary and more ususl ~ l f ,  . . . , ody m the rare-mme say non- 
e&tent--CBBe where dlseretion ol fhe  former type hmbeen  vested. may 
revlew for ''abuw" be precluded 

360 F.2d sf TI8 (citations omitted). 
8% Davu, Adminufralive Law Treatise I28 16, at 865 (1870 SUPP I, p ~ o t e d  wilh 

@ppmual m Iangevin v Chenango Court. h e  , 447 F 2d 286, 303 (Zd Clr. 18Tll. 
"Callfano V. Sandem, 430 U S 88. LO6 (18771 (the effect of amending 28 U S C 6 

1331(a) Lo e h i n n t e  the mount  m eonlrovemy requirement, "subject only Lo 
-1udirmdf-mtmwSINW created orrelamed b v C o m e l s .  afoconferwrkdictian 
in federal ebuns to revlew agency aetion, regardiem o i x h e t h e r  the APi of 11s own 
force may %we m aiunrdletional predrate") (emphasis added), Mulloy v UnlIed 
StPfes, 388 U 5 .  410. 415 (IB'lO)("Though the l~nguage of 32 C F R # 1625 2 13 per- 
misswe. ~t does nal fouow that a lseleclive Sewice] board may Brbitrarily refuse to 
remen B remtranf.~ clasnfrcatron") Abboff Labomtodea Y Gsrdner, 387 U S 136. 
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the Court seemed to side with those favoring such review when It 
cited with approval Professor Bergqua  who is one of the chief pro- 
ponents of the view, and the W o w  Wing Hang Signifi- 
cantly, however, m Overton Park, the iswe does not appear to have 
been raisedss and the court concluded that the exception did not ap- 
ply on the facts of the case.BQ 

From the foregoing, it should be clear that the "presumption of 
reviewabiiity" has made great inroads in the area of review of dis- 
cretionary administrative decisions, inchiding those "committed to 
agency discretion by law." Most often, the pertinent inquiry is likely 
to be a question of the appropriate scope of review, rather than 
whether or not the action is utterly nonreviewabie in ajunsdictianai 
sense.go In the vast majority of cases, one can expect any discre- 
tionary action will be reviewed if challenged to be in violation of the 
Constitution, a statute, or an agency regulation, or beyond the agen- 
cy's delegated power. Although the courts are divided on the issue, 
it is probably the better view in such c a e s  that courts have the 
power to engage in B very limited review for arbitrariness or abuse of 
discretion 

3. Ezceptional Cases 

Finally, it must be noted that, despite judiciai p o u w  to engage in 
review of discretion, there is a iangstanding and important body of 
doctrine that, in certain exceptional cases, courts will decline 
review. Notwithstanding the presumption of reviewability, discre- 
tionary action in such cases becomes absolutely nonreviewable.*l 

d d l c i  a t  410 [ 'Th is  is a i e r i  narruu exception Brrger, Admrnislrarlre Arbitrariness 
and Judicial Reviex 66 Col L Rev 55 (1865)") 
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Such cases are rare; they generally involve matter? of national 
security, separation af powen, military or fareign affairs, a matter 
in which the degree of agency expertise involved makes judicial 
review inappropriate, or a csre in which the fact or precedent of 
judicial inquiry might impede one of the foregoing interests.e2 It 
should be noted, however, that holding the above kinds of cases to 
be utterly nanreviewable is not necessarily inconsistent with the 
view that actions "committed to agency discretion" are generally 
subject to review for arbitrariness or abuse of discretion. The 
District of Columbia Circuit, sitting a barn in Curran v. Laird,BB 
reconciled these concepts as follows: 

Furthermore, our decision does not contradict the prin- 
ciple that even where an official action is of a type which 
generally involves the exercise of discretion the court has 
p o w  to inquire into a claim of abuse of discretion, or use 
of procedurally unfair and unauthorized techniques, in- 
flicting injury on private citizens. The paint of our deci- 
sion is that there is a narrow band of matter? that are 
wholly committed to official discretion, and that the in- 
appropriatenes or even mschief involved in appraising a 
claim of error or of abuse of discretion, and testing It in an 
evidentiary hearing, leads to the conclusion that there hsr 
been withdrawn from the judicial ambit any consideration 
of whether the official action is "arbitrary" or constitutes 
an abuse of discret i~n.~ '  
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4. "No Law To Apply" 

Given the steady growth of the presumption of reviewability of ad- 
ministrative decisions, it is hardly surpnsmg that the Supreme Court 
in OuerlOn ParkB6 severely restricted the area of application of the 
committed to discretion exceptimRe What is surprising is the test 
chosen for determining the exception's apphcabiiity. In discussing 
the exception, the Court stated: "The legislative history of the Ad- 
ministrative Procedure Act indicates that it [the exception] is ap- 
plicable in those rare instances where 'statutes are drawn in such 
broad terms that in a given case there is no law to apply.'"e' 

After discussing the case at hand, the court concluded: 

"Plainly, there is 'law to apply' and thus the exemption 
for action 'committed to agency discretion' is inap- 
plicable."esUse of the word "thus" clearly indlcstes that, 
in the Court's view, having "no law to apply" is the sine 
p a  non of applicability of the exception. Such a reading 
is supported by the Court's application of the "no law to 
apply" test in subsequent cases.ne Accordingly, after 
Overton Park, the law probably is that where there is 
"law to apply," agency action cannot be "committed to 

' agency discretion." 

It is submitted that this resolution is inappropriate, regardless of 
whether one views commitment to agency discretion BS connoting 
absolute nonreviewability or merely BS posing a limitation an the 
scope of review, restricting the court to B narrow inquiry for arbi- 
trarines or abuse of discretion. Particularly under the latter view, 
such a test is unnecessary and imores a number of cases where 
policies, external to "the law'' at hand, militating against review 
have resulted in very iimited or no review despite the fact that there 
WBS "law to apply."'" In addition, under the former view, where 
the exception eliminates judicial review of the exercise of discretion, 
the additional argument may be made that agency actions in which 
there is no law to apply we often precisely those most in need of 

s%lflEe~ Lo Preeme Overtan Park, h e  v Volpe, 401 U S  402 (1871) 
Ve mom note 86 and aeeornpanyvlg text 
"ovenh Pork. 401 U S at 410 (quoting S Rep No 752. 78th Gong , 1st Sess 26 

(1846)) 

Chrysler Carp v Brom,  441 US. 281, 317(1878) 

"401 U S  413 Iernpharis added). 
s%Soulhern Ry Ca. V .  Seabprd Allied MiUlng Carp, 442 U.5 444, 455 (18781, 

T?%e t e n  sccornpanylng note 82 
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judicial oversight.'oL Thus, the ',no law to apply" test can be seen as 
bath overinclusive and underinclusive. 
Of mast concern is the implication that, whenever there is law to 

apply, the challenged decision caimot be "committed to agency dis- 
cretion by law." Because agency regulatiom probably are a form of 
"law to apply" and, whether they are or not, COW generally do 
review to insure comptiance with regulations,'" it will be an unusual 
case involving a military administrative decision which does not ar- 
guably have some law to apply. But, m will be d i s c u d  later, many 
military cases, including same with "law to apply," powss factors 
justifying a very Umited scope of judicial review or no review at all. 
Such factom have been recognized and effectuated, albeit in varying 
degrees, throughout the history of judicial review of military deter- 
minations. 

Limitation of the "committed to discretion'' exception to cases of 
"no law to apply'' is based on an erroneous interpretation of the 
lea la t ive  history and is not supported by the cases. The leClative 
history reads in pertinent part: "The basic exception of matters com- 
mitted to agency discretion would apply even If not stated at the 
outset. If,far mampk?, statutes are dram in such broad terms that 
in a given case there is no law to apply, courts of course have no 
statutory question to review."l" At least two things in this passage 
are important. First, and mast strildng, is the emphasized phrase 
"for example," which was omitted from the excerpt quoted by the 
Supreme Court in Overton Park.la "For example" can only mean 
that other factam besides , 'no law to apply" may sometimes cause a 

'ulDa+m Admintrtrative Law Treltiee 5 26 16 (1862 Supp.); D a w ,  Admwtra t lve  
Law of the Seventies 5 26 i 0  (19761 

~ ~ w t a r e u  v Seaion, 369 U S 635 (18581 (requumg Department of the lntedor to 
earnply with 11s own p'0eedu~iregulatlonsgovemYlg reevnty dtrhargea): Service V .  
Dulles, 364 U S. 303, 372 118571 (sustalrung the proposition thaf "regulatmm v b d l y  
prescribed by B government admlnlstrator are binding upon him as well as the UtlEen. 
and that fhia pnneiple holds even when the admidstmtiue m i o n  under review Ir 
dlacrellonary ~n nature"), Unlted States arrel. Aceudi v Shaughnessy, 347 U.S. 200 
(19641 (Attorney General ww b u n d  by regulatiom, b u d  by hrm, delegating the 
dlxretlan to deny mspensian o f d e ~ r t s t i o n  appllcatloas to the Board o fhmigmt lon  
Appeals, despite that absent such regulations he would have had duereflon Lo deny 
the ~ppiieatlon himpelf1 The phnt i f f .  however, in order to ob- rehef, must show 
Betuai pwud ice  renvltlng from fulure af the agenv to comply wlth It8 own regula- 
t ion In the military conlexf, see, B 9, Knehana Y Alexander, 660 F.Zd 312 (D C. Cir 
18771, cw1 den&. 436U.S 895(i978) ~ ~ r e u ~ s v p p o r t f o r f h e ~ ~ o p o s i t l o n t h a t  
a military iegulafion Is not subject to chaUenge unless intended for the benefit of the 
individual affected rather Chnn for the efficient operation of the mllitlry E 9.. Cor- 
rnght Y Rear ,  447 F.2d 246 (Zd Clr. 19711, & b l e d ,  406 U.S. 866 (19721 Sea a h  
t%fm note 142 
"'S Rep No 752, 78th Cong , 1st h. 2s (18461 (ernphnrls added]. 

text accompanymg note 87 mpm. 
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challenged action to fall within the ambit of the committed to dis- 
cretion exception. Inexplicably, the Supreme Court rendering reads 
the phrsse "for exampie" completely out and and treats "no law to 
apply'' as the sole criterion for application of the exception. Second. 
the first sentence in the quoted passage comports with the view that 
the "committed to discretion" exception in the APA is intended to 
continue existing, judge-made, law regarding review of discretion- 
ary administrative decisions. 

there are caws, often with law to apply, involv- 
ing national security, military or foreign affairs, separation of 
powers, or a high degree of agency expertise, in which courts have 
quite properly declined entirely to review the exercise of discretion. 
Similarly, there are cases where the very fact of judicial inquiry. 
with its concomitant intrusion upon the administrative decision- 
making process,'w is seen BS having such potential adverse effects 
sufficient to justify declining to review.'O' 

There are at least two Supreme Court c m s  In which review was 
denied because the challenged action WBS "committed to agency dis. 
cretion" even though arguably there was ample "law to apply." In 
Panam Canal Co. II. Grace Line,'O' the Panama Canal Company 
ConstNed section 41Z(b) of the Canal Zone Code, which prescribed 
the formula for computing t o h ,  in a manner with which the Camp- 

As noted 

lo%a 6upro note 82 and accompannng test. 
"'Under the d a t n n e  of Owrm Pork and I B  progeny, the reviewmg court IS re. 

quued to bare IU deelsron on the ndmhslrafive record m eusfence st the tune of the 
agency deeblon, rather than an ' mat hoe rslionalizatmns" created for bfrgation At 
le%% where the record contams no "coniemporaneour explanation of Lhe agency 
decuion, ' however, the decvionmrkels may be ordered to l e s ~ f y  or submit af- 
fldavib. Camp v Pllm, 411 U S  138 142-43 (1973): k t m  Parh, 401 U S  at 420 
Thm mfentiPUI could have an unanticipated and burdensome effect upon the 
mlilfaw. becaune many dueretimaw mrbfary decisions are not conducive fa prepa- 
ration of the typical sdmmlSfraliVe record 

Safemein. "PTa note 48. at 374-77 
L"Panama Canal Co v Grace Lme. 356 U.S 309 11858) 
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troller General and, ultimately, Grace Line When Grace 
Line sought to force the Company to initiate proceedings for re- 
adjustment of the tails, a unanimous Supreme Court recognized that 
the issues involved "problems of statutory construction and cost ac- 
counting."110 Nonetheless, the CnuR held that the matter was 
within the committed to discretion exception and refused to review, 
based on deference to agency expertme and on the fact that "[wle 
deal here with a problem in the penumbra of the law where gen- 
erally the Executive and the Legislative are supreme.""l 

The Supreme Court also had "law to apply" in Schilling 8. 

Rogers,'L1 but nevertheless concluded that the challenged action was 
"committed to agency discretion'' and refused to review. At issue 
was the proper construction of the phrase "political, racial, or 
religious goups" in section 32(a@)(D) of the Trading with the 
Enemy Act.L1S The Director of the Office of Alien Property had can- 
cluded that "[alnti-Nazis and non-Nazis do not constitute a political 
~ o u p ; " " '  the Court found this determination unreviewable. The 
precedential value of Schilling for our pu-ses, however, may be 
somewhat reduced because the Court explicitly based its decision to 
deny judicial review both on commitment to agency discretion and 
statutory preclusion grnunds."b 

~~ 

InsCanal lone Code, (Clt 2, 5 412lb). 8( amended by ti4 Stat 1038 (19601. prouded. 

Tab shall be prescnbed at P rate or rates Cdeulafed I o  cover. as nearw 
ar pracricsble, all c m e  of mmtammg and operaflng the Panama Canal, 
together with the facilities and appurtenances related thereto, lneludlng 
Interest and deprelation. and M apprapnale share ofthe net eostr, af 
operation of the agency known ar the Canal Zone Government. In the 
determmation of such appropriate share, substanlid weishi shall be 
even fa the ratio of the estimated mas revenues from toh to the 
eatmaled total &mass revenues al  the said e~~perat lm exc lwi~e  of the 
coil of commodifies resold, and exclu~~ve  ~frevenuea amlngfrom tram- 
actions wrlhm the said comaration 01 from tmnSBCtIons w I h  the Canal 
Zone Government. 

356 S at 313 The dlipufe arose because the Comptroller General lntemreted the 
PcovLPLon ar wnften to mean that f~ll l  had Lo be computed exclusively bared on the 
cost of operalingthe Canal, without f&mg into account the lobses incident fo vadaus 
avxlllary or suppoiflng activities. Such a cornputanon method would have lowered 
tolls ngnlficamly Predictably. the Company disaseed with this statutory mterpre- 
tall"" 

cVonama Conel Co., 366 Us. nf 317. 
" L M .  BL 317 
"'ScMng V. Rogen. 363 U.S. 666 (1860) 
"m50 U S  C APP 55 1-14 (18761. 
"'SchilI(ny. 363 U.S at ti70 n 8. A contrary conclusion wauid have been e~dential 

jlnId sf 670. 676. 
foi the petltlonei'a S U C C ~ S ~ ~ U I  recovery 
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Several courts of appeal decisions also illustrate that the presence 
of "law to apply" does not necessarily prevent an action from being 
"committed to agency discretion." In Curran u, Lai.rd,lln at i%ue 
was the Cargo Preference Act of 1956,"' which forbids use of 
foreign vessels to transport American military cargo when American 
ships are available. In declining to review an executive branch deci- 
sion hiring foreigm ships and refusing to reactivate American ships in 
the reserve the District of Columbia Circuit, en barn, held 
the decision "committed to agency discretion," reasonmg that 

(tlhe case involves decisions relating to the conduct of na. 
tional defense; the President has a key role; the national 
interest contemplates and requires flexibility in manage- 
ment of defense resources; and the particular issues call 
for determinations that lie outside sound judicial domain 
in terms of aptitude, facihties, and responsibliity.lig 

Significantly, in a 1979, post-Overton Park the Distncr of 
Columbia Circuit again considered the "committed to discretion" ex- 
ception and made clear that it did not consider "no law to apply" to 
be the sole criterion for the exception's applicability. "The ex- 
emption for 'action committed to agency discretion by law' has been 
construed narrowly-far cmes where there is no law to apply or far 
extraordinary circumstances, such OA those requiringflmibility in 
managing the resources of national d,qfense.' '~~1 The court both 
cited Ouerton Park and quoted Curran u. Laird.lz2 

United States ex rei. Schonbrun v. C m m n d k g  Ofiii~er~~* is a 
case in which the "law" consisted of Army regulations. The Second 
Circuit denied review of the Amy's  refusal to grant Schonbmn, a 
member of the ready reserves, an exemption from active duty 
because of extreme personal and community hardship The court 
found the decision to be committed to discretion despite fairly 

"'Curran v l a i r d ,  420 F 26 122 (D C Cir 1868). 
"'10 U S  C. 5 2631 (18821 
, ' T h e  reserve fleet le@aflon involved waa 50 L'.S C App 5 1344(al (18761 (CUE 

rent ~ e r s m n  at 50 C S C App # 1744a (Supp V 1881)) 
"sCurrnn. 420 F.2d at 128. 
lp%vesrmenl Annuity, Inc v BIurnenfh~I, 608 F 26 I ID C Cir 1878) cmt denied, 

c a l M  at 8 (emphmc. added) See aBo latural Resoureer Defense Caunal. Inc 1, 

~~linuonlment Annuliy, SO8 F 26 a i  8 n 34 (mung C u m n  u Lawd). S & n 33 

"'403 F 26 371 (26 Ca 18681 (Friendly. cmf denied.  384 U S 829 (18681 

446 L1.S 961 (18801 

S E C 606 F 2d 1031, 1043-44 (D.C Clr 18791 

!quoling Ovmlm Pork) (footnotea omitted) 
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detailed exemption criteria in the regulati~ns'~' and despite that 
SchonbNn's complaint alleged abuse of discretion. The court openly 
acknowledged its fear of "a flood of unmeritorious applications that 
might be loosed by such interference with the military's exercise of 
discretion and the effect of the delays caused by these."LP6 The court 
decided that "administration of the hardship exemption n e c e d l y  
involves a balancing of the individual's claims against the nation's 
needs, and the balance may differ from time to time and from place 
to place in a manner beyond the competence of a court to decide."lP' 

The more typical cases involving commitment to agency discretion 
despite the presence of applicable regulations concern either deci- 
sions made to fill in gaps left by regulation or decisions made where 
the regulation fails to provide meaningful criteria facilitatingjudicial 
review.127 Even in these cases, as the Third Circuit has acknowl- 
edged: "It should be noted that the inclusion in the statutory scheme 
of some specific standard BS a guide to administrative decisian- 
making does not necessarily mean that the matter is reviewable. See 
Schillinq v. Rogws, . . , . ' ' I Z 8  

B. REVIEW OF MILITARY DISCRElTON 
Although the issue is not free from doubt, enactment of the APA 

probably did not change previously existing law regarding judicial 
review of administrative decisions. The Senate Committee Report 
concerning the APA stated of "Section 10," which contained the 
precursors of present day sections 701 to 706 governing judicial 
review: "This section, in general, declares the existing law concern- 

l*'Ercerpta from the pertinent Army rswhtlon are quoted Ln Sohmtbmn, 403 F.2d 
BZ 372 n.1. It m a t  be argued that the regulaflanr dld not v~qrnre  exemption even il 
theelrpUeitcriteriaweremet.andrhat,fherefore.Lheiewarnol~wloapplyastothe 
vltlmnte decision LO -ant or withhold relief. Such wm not the m u ,  however, of 
elfher the Army's or the court's decision The mllltary a p p e a  bard demed Rhef 
beeauSe "the care did not meet the cnleris IOI exemption fmm hvoluntan eaU to aC- 
f ~ v e d v t y a r e s t a b b h e d ~ ' t h e A r m y  regulatlon.ld. at373.Thecourtrefvaedrewew 
of the canectneas of even t u  condunion 

LvEld at 376 
x*ald. at 374-16. 
"'&e, e.0 kea1 2855 AFGE (AFLCIOl V. United Stales. M12 F.2d 614 13d Cir 

denled, 346 U.S. 040 (1863) (refusmg to review land clPvlficationr made under the 
Taylor Graztng Act and regulatlens pmmuigated thereunder). 

"nkeal 2866, AffiE 1AFlrCIOl Y United Stater, 602 F.2d 574, 618 n.10 136 CLr. 
18701 lwatntlon fmm Schllllw amltledl. 
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ing judicial review."1a8 Of section lO(e), present day Section 706 
governs scope of review, the history states: "This declares the ex- 
isting law concerning the scope of judicial review."lgO However, the 
Supreme Court in Heikkzla 2'. Barber'3L cited an apparently con- 
flicting House Committee Report and concluded: 

The spint of these statements together with the broadly 
remedial purposes of the Act counsel a judicial attitude of 
hospitality toward the claim that 5 10 greatly expanded 
the avaiiabiiity of judicial review. However such 
generalities are not dispositive of the issues here, else a 
balance would have to be struck between those in the 
Committee repOrts and material in the debates which in- 
dicates inconsistent legislative understandings 85 to how 
extensively 5 10 changed the prior law on judicial 
review.x32 

The law smce has developed the presumption of reviewabihty to 
the point where "only upon a showing of 'clear and convincing 
evidence' of a contrary legislative intent should the courts restrict 
access to judicial review."'33 But this broadening of the auablabzlity 
of review has not greatly changed the general scwe of review exist- 
ing at the time of enactment of the APA, and the broadening of 
availability has occurred pnmariiy through judicial extension. Thus, 
Profesxrr Davis, writing in the 1950s, accurately presaged both the 
source and the direction of the development: 

The words of the introductory clause of section 10 add 
up to the simple idea that the courts in the future as in the 
p a t  will continue to be the principal architects of the law 
of reviewability , . . . Not only are the courts free to go on 
strengthening the presumption of reviewability, as they 
have been doing in recent decades, but they are likely to 
go on so doing. If so, the sound reason is an independent 
judicialjudgment a b u t  the merits of reviewability in par- 
ticular contexts, and not a supposed congressional man- 
date through the APA.ISd 

'*#S. Rep. No. 762. 79th Cong , 1st Seas 43 (1846). 
I T d  ai 44 
'"346 C S 228 (1853) 
l"'ld. 81 232-33. 
"ZAbbott Lpboratorles v Oardner. 387 U S 136. 141 (1867) (quormg the 'clear and 

eonv~lcmg endence" standard applied an Rusk Y Con. 369 U S 367,379-80 (1862)l 
1TIavb. UnreuzeunhleAdmzn~lal,veActzmi, 16 F.R D 411, 432-33 (18581 Ac 

cord Jaffe. sum note 48. at 372 C'The Adminutratwe Procedure Act ha.! had B 
neglidble effect on the bnsienshttaiudielalreview. Theacf does have. however the 
menf of edifying the preaurnptron of reviewablllty' ) 
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The fact that, absent a specific controlling statute, the APA does 
not divest courts of their inherent power to determine the avail- 
ability and %ope of judicial review Is important because of the 
Judicially created "doctrine of nameviewability" of military admin- 
istrative decisions. Although this historical doctrine has been weak- 
ened substantially In recent y e w ,  the reasons underlying its devel- 
opment are a key to distinguishing t he  present-day discretionary 
military decisions which deserve judicial deference over and above 
that received by other administrative agencies. 

1. OpPasing FVesumptim: "Nunretimxbility" a8 It Survives To- 
day 

A masterfully tnorough treatment of the doctrine of nonreview- 
ability was provided by Colonel Darreil Peck in his 1976 study of the 

Colonel Peck traced the history of the doctrine in the 
Supreme Court from Decalur v. Paulding13' in 1840 through the 
early 1970s. As he aptly demonstrated, the phrase "doctrine of non- 
reviewability,'' in the sense that military administrative decisions 
were "absolutely exempt from judicial review," IS inaccurate be- 
cause of the Supreme Court's consistent view that "certain 
challenges to military activities are not reviewable but that others 
we,"18" 

At One time, the courts readily applied the doctrine of nonre- 
viewability to avoid review of almost any challenge to military ad- 
minlstrative action. Extreme statements from the Supreme Court 
suchas"[t]othoseinthemilitaryornavalsenice . . . militarylawis 
due process"1B8 encouraged reflex application of the doctrine by 
lower CouTtS. However, as the presumption of reviewability of ad- 
ministrative action generally developed, so did the wi l l iwess  of 
courts to renew military determinations. 

Decisions in the last half century have greatly reduced the scope of 
the doctrine's applicability. Today, military administrative decisions 
generally are reviewable when challenged on junsdictional 
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grounds,'se or for violation of the Con~titution,~'o st&tutel" or 
regulation.14z When, however, the challenge goes to the substantive 
merits of a decision validly committed to mditary discretion, the 
nanreviewability doctrine appears alive and weii, with courts most 
frequently refusing review of such an issue altogether or using a 
restrictive standard of review such as "arbitrary and capricious,''L4a 
"abuse of discretmn,"144 or, presumably the most restrictive, "any 
basis in fact."143 

The Supreme Court has upheld the discretionary power of a 
military commander to exclude p e ~ n s  summarily from the area of 
his c ~ m m a n d . " ~  Similarly, it has eschewed any judicial role in super- 
vising training and readiness of the milita~y'~'Indeed, the Supreme 
Court cases have strikingJy juxtaposed the generally increasing pre- 
sumption of reviewability of administrative with a pre- 

"'Cafeteria B Restaurant Waders Cnion, Local 473 v McEhay. 367 U S  886 
(10611, Greer 7,. Spock. 424 U S 828 (18761 CI, Bra- P Gllnel, 444 U S 348 (18801 
(upholdmg Air Force regulsfion prohibllmg c l i c ~ l a t i ~ n  of pefitianr on bare without 
baoe commander s appravall 

"'Gilhgan Y Morgan. 413 U S  I(18741 
'*%be mp70 nutea 38 &I 40 and accompanying text 
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Sumption of nonreviewability in cases seeking review of the merits 
of an exercise of military d~scret ion.~ '~ 

In his study. Colonel Peck reached a similar conclusion. Indeed, 
after explaining that "nonreviewability" 1s dead or dying as to most 
kinds of challenges, he concluded that the doctrine remains viable, If 
not determinative insofar as the Supreme Court 1s concerned, when 
military action is challenged as an abuse of discretion. "If the 
Supreme Court decisions which have been examined we still valid, 
in fact, it is difficult to avoid the conclusion that the factual basis of 
a military action IS completely nonremewabie. Many lower federal 
courts do review the factual basis, however."160 Since Colonel Peck 
wrote In 1975, no Supreme Court holding has indicated any greater 
willingness to review the "factual basis"-that IS, the merits-of 
discretionary military 

Although the tests used are hardly consistent, and the results ob- 
tained are even less so, the lower courts have generally shown 
greater deference to military discretion than to that of other agen- 
cies. Among the most prominent cases is the often-cited decision in 
Mindes v. S e a m ~ n . ~ ~ ~  In Wndes, the Fifth Circuit reviewed the case 
law and 

"*See. e 9 ,  Ornaro s. Hoffman. 546 F 26 10 14 (2d Ca 1976) (referring to the 
"presumpmn of unreviewabilify ' kn denying mandamus petman of Army Reserve 
physician called to active duty) Opposing presumpmns are not unheard of, as the 
current atate o f t h e  law ofmandamus demonstrates Thefiadlrlonalprerequlslfes tom 
sueces~ful action for mandamus-clear right, clear duty, and that the duty ~1 mmk- 
tens1 rather than diicretianary-aperate m effect u a presumption a@mt remew- 
ability by pulling the burden an the plalntlff to show clearly that rhe iequiremenfs 
ere met This presumptmn IS opposed by the modern presurnpflon of revlewablllty of 
sdminirrrative action, which has the effect ~enerally of puttmg the burden on the ad- 
mmi.itrafor Lo show clearly a le~r laf lve  rntenfmn fa make hls acflon unrewewable. 
How these opposing presumpflons are to be reeonclled today m the mandamus area 
remains something of an w e n  question 

" T e d ,  mpm nore 136, at 88 Colonel Peck advocated a mphlstleated balancing 
approach, denved lmsely from Mlndes v Seaman, 463 F 2d 197 (5th Clr 18711, m 
determining the ieviewabillfy olmllltary admlnrstratme decisions for abuse ofdrscre- 

First Amendment &ntextI 
'1.463 F 2d 187 (5th Cs. 18711 Numerous c o u N  have aced ~pprovlng the Wnder 

decsmn, and the Eighth. Ninth and Eleventh Clrcurfr have followed the 'Wznde.5 test 
Rucker Y Secrets0 of lheAlmy,  702 F.2dQ66(IthCir LBSS), Nlesznerv Mark.684 
F 26 562 (8th Ca 18821, Cmt dmtzed, 103 S Cf 1273 (1883). Schlnnger Y United 
State., 586 F 26 667 (8th C l i  1978). <_I. h i e d  441 U S 843 (1878) But see Dillad 
v Brown, 652 F 2d 316. 323 l3d Cn 1881) (reJeefmg the M t n d a x  test because It 'm 
Lemwnesfhe conceptofjurticiabilifywilh fheItsndardsfobeapplled toLhemenWof 
the erne‘'] 
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distilled the primary conclusion that a court should not 
review internal military affairs in the absence of (a) an 
allegation of the depnvatian of a constitutional right, or 
an allegation that the military has acted in violation of ap- 
plicable statutes or its own regulations. and (b) exhaustion 
of avalabie intraservice corrective measures. The second 
conclusion, and the more difficult to articulate, is that not 
all such allegations are remewabie.'G3 

Oniy if the claim asserted passed this f int  test did the court then 
need to examine four other factors: "[l] the source and weight of 
the plaintiff's challenge, [Z] the injury to plaintiff if review were 
denied, [3] the amount of interference with miiitary matters if relief 
were granted, and 141 the degree to which military expertise and 
discretion are mvoived."ls' 

Significantly, a challenge solely for abuse of military discretion- 
that IS, that a clearly wrong decision was made but that no consti- 
tutional, s t a c u t o ~ ,  or regulatory violation occurred-wouid nor ap- 
pear to p w  the first Step of the Mindes test.lSS However, the Miindes 
court elsewhere quoted approvingly from another Fifth Circuit deci- 
sion: " ' W t h e r  the Post Commander acts arbitrarily ov e a p r ~ -  
ciously, wilhout proper justification, is a question which the cou.vts 
are always open to decide ' " w  

Predictably, the courts are split in military cases on the question of 
whether decisions "committed to agency discretion" may be re- 
viewed for abuse of discretion 's' Even those courts of appeal which 
generally favor availability of some rewew of discretionary decisions 
are often loathe to emmine military decisions. Almost invariably, 
review of the correctnes of the exercise of military discretion either 
is flatly denied or is given only a highly deferential review 

"8453 F 26 BL 201 
'"Johnaon v Reed 608 F 2d 784 (6th Clr 18801 (bummarmng the Mtndrs factors) 
"'loleslsothnl,aitothefourfnctorsmfhereeondsfep,theMin~~courfcaufian- 

ed that '[&In obviously f enumi  elaim of any sort must be weighted ~n favor of declm- 
Ing CeVlew," and, 8s to the third factor. ' I f  the interference would be such BS to 
3erloualy impede the millfani m the performance of wl&l duties, n milifater sfrongl> 
agahst rehef " 453 F Zd at 201, 

W d  arZ00(quaLmgUniledShfesv Flower.452.F 2680 8 6 , ( 5 t h C l r  18711, m ' d  
PeT canom, 407 U S 197 (1972) (empha8a m Flouler) 

'J'SM mPm notes 48-89 and aceompanylng text drieusring the dispute over 
whether deelsioni "cammlfled Lo agency discretian' are nevenhelers revreuable for 
abuse of dirrefion 

"~E0,Omatou Hoffman.546F2d IO(2dClr 1976) Curranv Lalrd.420FZdlLZ 
ID C Ca. 18691, Unrted States a ?el. Schonbrun Y Commanding Officer, 403 F 2d 
371 (26 '2x1 1868). c w t  dentad,  384 U S  829 I19691 
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Another concept developed by the courts is the notion that, in 
some cases, judicial review should be withheld entirely because the 
intrusion necessitated by any judicial review at all may impact ad- 
versely upon the military mission. In this view, courts should con. 
sider not only the potential interference with military matten 
resulting from granting the requested relief, but also the inter- 
ference necessiated by the mere act of judicial review, regardless of 

The Mindes court noted this concern' "But the greatest 
reluctance to accord judicial review has stemmed from the proper 
concern that such review might stultify the m i i i t q  in the per- 
formance of 11s vital Since many discretionary decisions 
in the military are made without producing an administrative 
record, even review for "abuse of discretion" often wiii require 
substantial intrusion upon the decisionmaking process. A contrary 
view "assumelsl that abuses of discretion leap from the pleadings, 
and that all a court need do to remedy an abuse is to reverse sum- 
mariiy."'~l 

From the foregoing, it should be clear that, although courts oc- 
casionally will review the ments of a discretionary military admin- 
mtrative decision, on balance the military continues to receive 
greater judicial deference than most agencies. Even where chal- 
lenges allege violations of statute, regulation, or the like, judicial 
review is not automatically available, as the Mindes balancing ap- 
proach indicates. 

'"Cf Unlfed States Y. Brown, 348 U . 2  110, 112 (18541 ("The pecuh and apeca 
relaflonshrpofthe saldier to hia supenon, C h r e f m U Q J l h e m a i n f Q J m h m % ~  
ondiscipliw, and the exfremeremlfg that might obtamlfsuits UndertheTonClahs 
Act were diowed for negligent oldem or magent acts CDmmltCed m the C D Y ~  of 
mutaw duty, led the Court lm Feres v Unifed States, 340 U S  136 1186011 to read 
that Act Bs exeludmg clams of that character"1 (empham added). 

" 0 4 6 3 F 2 d ~ f  I88 AcmrdRuckerv. Secretaryafthe Army. 702F2d866,888[1lth 
Cir 18831, Curry Y .  Secretary of the Army, 586 F 26 813, 880 ID C Clr. 18781 ?'The 
need for national defeme mandales an armed force whose diseiplrne and readmeu IS 
not unneeersarlly undermined by the often dehberntely eumbemme concepts of 
clv~anJu~prudenee"1, Curran V.  lard, 420 F 26 122, 133 n 26 (D.C. Cr 18681. See 
Saferslem, apm note 48 B Peoples Y United States Dep f af Agriculture. 427 F.Pd 
561. 561 (D C CLr 1870) ("ametmes, aJbelt rarely, CoWesa has made muel 
nonrenewable VI court because the very pmeear ofludleial earalderation in the par- 
fleular cvevmstanees requires the statement of remonr and explanatlam of matten 
that Conmess wishes held in confidence"). 

lalSafentem sum note 48, at  314, quoted riUL a m m o l  m Curran Y Lalrd 420 
F 2d 122. 133 i o  C C s  1869) CJ Warren. n e  Blll a/ RbhU and the mtlct.&, 37 
N Y C L Rev 181. 187 (18621 C'ICloufis are Ill-equuipped to determme the impact 
Upon dlsclphne that any Palllcular lnfrunlon Upon military PuthodLy might have 
Manyoflheprahiemaof the mllaaryaoc>ely are, masense, nUenfafheprohlemswith 
which Ihejudieiaw 18 tramd t o  deal '1 
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1. The Rationale for D e f e r a t i d  Treatment 

Why do the courts tend to defer to the military's discretion more 
readily than to the discretion of most other agencies? The cases are 
in such disarray that it 1s extremely difficult to reconcile them and 
divine some guiding principle. Indeed, classification by broad types 
of cases or iwues would be B possible starting point,lez but the prin- 
ciples enunciated in cases withholding review of military disretzon 
seem to  cut acmw such categories. Not only is It extremely doubtful 
that courts either do or should decide the availability and scope of 
review of discretion in such manner, e,g., basing the scope of review 
in one case upon the fact it IS a "personnel case," while another case 
receives a different level of review because it i s  a "contracting 
case," there is no inherent reason why, where the agency vaiidiy has 
discretion,'e3 the type of ease or issue involved should be any more 
than a factor to be considered. 

Fmm the cases may be divined a t  least that there are generally two 
lines of reasoning used to limit or deny judicial review of military 
discretionary decision. Although both lines of reasoning often ap- 
pear in the same case, they are distinct. First, there are reasons for 
denial or restriction of review which are of application to all ad- 
ministrative agencies, of which the military is just one Second, 
there are reasons peculiar to  the fact it IS the military which is in- 
valved. The dual rationales reflect the nature of today's military in 
its roles as military qua administrative agency and miiicary qua 
military 

As regards the military's role as administrative agency, the various 
reasons for judicial deference to agencies generaliyle' continue to be 
valid when the military 1s the agency involved For example, where 
the challenged decision involves a question of "agency expertise" 
outside the normal judicial competence, courts have not hesitated to 
show the military a deference at least equal to that shown ocher 
agencies, either by denying review of Lhe substantive merits of the 

"Wg., Some of the chapter h e n d m  UI U S Dep't af Army, Pamphlet No 27-21. 
mtaw Admvllefrafive Law H m d h k  I16 May I9SOl sum& wssrble ca~emnes  
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decism altogether or by using an extremely deferential scope of 
renew '55 

The second category, where the fact that the military is involved 
justifies withholding or severely limiting judicial review, provokes 
greater discussion. It might be argued that this attitude simply com- 
ports with the normal deferential treatment given the decision of 
any agency when national security is implicated.'O6 I t  is generally 
tmetha t ,  where the national security is involved, the courts tend to 
show @eat restraint, regardless of the agency involved; arguably, 
the question may only be a matter of degree. But there is also a qual- 
itative difference; where the military's unique role BS the military is 
involved, the national security is presumptively implicated. That 
fact distingumhes the "military pua military" from most other agen- 
cies. An awarenes of this distinction, although not always ex- 
pressed, seems to underlie many of the leading cases. 

A leading exponent of this view is Orloff u. Wilhghby , 'b7  in 
which Justice Jackson wrote for the mqority: 

[Jludges are not given the task of running the Army , . . . 
The military constitutes a specialized community gav- 
erned by a Separate discipline from that of the civillan. 
Orderly government requires that the judiciary be BS 

SCNPU~OUS not to interfere with legitimate A m y  mattem 
as the Army muat be scrupulous not to intervene in 
judicial mattemLos 

This philosophy is closely allied to that behind Reaves 21. 
Ainsworth,160 which included the cogent obsewation that 

[tlhe courts are not the only instrumentalities of govern- 
ment. They cannot command or regulate the Army. To be 
promoted or to be retired may be the right of an officer, 
the value to him of his commission, but greater even than 
that is the welfare of the country, and, it may be, even its 
safety, through the efficiency of the Army.'70 

Id'E.g., C W n u  Morgan.413U.S. 1. i0(1874),Currsnv,laird,420F 2dlZZ(D.C 
cir lYSY1 

"'See am note 92 and aecampanymg t e a  
"'345 U.S 83 (18631 (refusing review of executive branch decision denying 

mducfee-physician a military cammmion) 
%##Id Bt Y3-Y4. Just Iuf term, by puolvlg II with approval, the Supreme Court left 

no doubt that lhls paasage remains "good law ' ChappeU v W a k e ,  io3 S Cf. 2362, 
2366 (1983) 

"p2i9 U S 296 l i 8 l l )  lrefulmg to review Army medical board's deeman that of- 
flcer w u  vnflt for Promotion, even though the decision resulted m hm dlseharge from 
the service1 

"old. 81 306. 
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Indeed, "the different character of the miiitaq community and of 
the military mmion" still justifies according constitutional protec- 
tions to service members which are qualitatively different from 
those accorded their civilian counterparts: "The fundamental 
necessity for obedience, and the consequent necessity for imposition 
of discipline, may render permissible within the military that which 
would be constitutionally impermissible outside It.''"L 

Fundamentally, such deference to military discretion is justifiable 
only by reference to the unique mission of the military. The 
military's raison d'etw is "to fight or be ready to fight"l'2 our na- 
tion's wars. Understandably, the greatest judicial deference to 
military decisionmaken tends to be shown in wartime, when the 
very fate of the nation may be at  stake Although their msurned fac- 
tual predicate WBS certainly wrong, the now-familiar Japanese- 
internment Illustrate the extent to which even the Supreme 
Court may allow Executive Branch infringement of constitutional 
liberties in times of perceived crisis. However, Cafeteria and 
Restaurant Workers Union D. M ~ E l r o y , " ~  Gtlliganu. M ~ r g a n , " ~ a n d  
Chappell u. Wallace"6 have shown that the underlying rationale is 
not limited to cases of wartime criss; military readiness for combat is 
also encompassed."' 

In Cafeteria Workers, the Supreme Court upheld the summary ex- 
ciusion of a civilian cafeteria worker from a naval bme for security 
reasons Although the Court based its decision largely on the his- 
torical right of a commander to exclude perrons fmm the area of his 
command, the Court linked this prerogative to military readiness 
when it quoted approvingly the following: 

"'Parker Y L a y ,  417 C S 733, 758 11874) lupholdmg under c~nstituti~nal attack 
ARlCles 133 and 134 of the Cnrfom Code of Mllllav Justice. which make conduct 
unbecoming M officer and gentleman, and disorders and neglects to the prejudice a i  
good order and dhclplme. respectively. crlmmally pun~shablej 

""United States ez m1 Toth Y .  Ouarles, 360 0 S 11. 17 (1855) 
"BKKorematsu Y United Stares, 323 U S 214 I10441 (upholdmg r~nsl l r~ l l~nal i ly  of 

Civilian Exclusion Order ho 34 which directed the e x ~ l u ~ i o n  of all perroni af 
Japanese anceitry tram B specified Weat Coast mrllfary area after May B 18421 
Hlrabayarhi Y Unrfed States 320 U S  S I  (1943) (upholdmg cmrfrtutionality of 
curfeu order applicable ~ n l )  to p e r a ~ n r  af  Japanese ancestry) 
,.'367 C S 886 (19611 
",413 U S  I ( 1 9 7 4 )  
"'103 S CL 2362 118831 
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"It is weii settled that a Past Commander can, under the 
authority conferred on him by Statutes and regulations, in 
his discretion, exclude private persons and propeny 
therefrom, or admit them under such restrictions as he 
may prescribe in  the intwest of good order and military 
discipline (1918 Dig. Op. J.A.G. 267 and cmes cited)." 
JAGA 1925/680.44, 6 October 1925 

In Oilligan u. Morgan fallowing the fatal shooting of student pro. 
testers at Kent State University by Ohio National Guardsmen, plain- 
tiffs sought inter alia continuing judicial surveillance via injunctive 
and supervisory relief over the training, weaponry, and standing 
orders of the Ohio National Guard. In holding the controversy to be 
nanjusticiable, the Court gave constitutional dimension to the argu- 
ment that military readineas is not a proper judicial concern: "The 
relief sought by respondents, requiring judicial review and con- 
tinuing surveillance by a federal court over the training, weaponry 
and orders of the Guard, would therefore embrace critical a r e a  of 
responsibility vested by the Constitution in the Legislative and Ex- 
ecutive Branches of the Government.""* Accordingly, the Court 
refused such a role. 

In Chappello. Wallace, the Supreme Court refused to create a tort 
remedy in favor of enlisted members who alleged violations of their 
constitutional rights by military superiors. The Court recognized 
that, in order to achieve combat readiness, "the habit of immediate 
compliance with military procedures and orders must be virtually 
reflex with no time far debate and reflection."lno 

Such judicial deference where military readiness is concerned is 
altogether proper. Not only is it true that peacetime readiness 
generally determines the pnce of wartime victory and, indeed, may 
be the difference between victory and defeat. Accordingly, in ap- 

"'367 u S at S93 (emphzm added) Lgnlficanrly. the Coun did seem t~ apply some 
rnhlmum rntlonallty standard of review m reswanie Lo the claim af vialation 01 due 
pmcesb, when if stated. 

We may _ m e  that Rachel Brawner eauld not ~ ~ n ~ f i t u f i o n ~ l l y  have 
been excluded from the Gun Faetorv I1 the announced mounds for her 

when the remon advanced for her e x ~ l u m n  wm, m here, entirely la- 
Lima1 and m acemd with the ~ m f m c f  with [her employer] M & M 

Id at 888 
"'413 u s .  *t 7 
"103 S Ct at 2366. See o h  zv@ note 181 and "companying text 
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propnate c a s ,  the military imperatiyes of discipline and combat 
readiness demand a judicial deference unlike that due other govern. 
mental agencies. As the Supreme Court so aptly and recently stated 
m Chappall: 

[Cjonduct in combat i d t a b l y  refzects the tminiw that 
precedes combat; for that reason, centuries of experience 
has developed a hierarchical structure of discipline and 
obedience to command, unique in its application to the 
military establishment and wholly different fmm civilian 
patterns. Civilian courts must, at the very least, hesitate 
long before entertaining a suit which asks the court to 
tamper with the established relationship between mrlitary 
personnel and their superior officers; that relationship is 
at the heart of the necessarily unique structure of the 
military establishment.'81 

Toward a Consistent MethDdologV 

As earlier demonstrated, the gmwth of the presumption of review- 
ability in administrative law makes expansive judicial intrusion into 
the realm of military discretion a very real possibility today. Indeed, 
a number of courts already have rewewed the merits of discre- 
tionary military decisions for arbitrariness and abuse of discretion; 
some have applied the substantial evidence standard to such a deci- 
sion.lS2 The dual nature of today's military, as administrative agency 
and as fighting farce, makes such review appropriate in some c a e s  
for some issues, and inappropriate in others. A methodology by 
which courts can discern the inappropriate from the appropriate 
cases is therefore required. 

In determining the appropriate scope of review, traditional 
analysis proceeds along the question of whether the central msue in- 

"'103 S Cc at 2365 (emphasis added) See Peek, mpm note 136. at 7 6  
The mllltary'r need lor dlsclpllne and obedience i s  undoubtedly I- miyor 
dlflereoee from crnhan s a l e l y ,  few men will lollow 80 order whleh 
C B Y ~ ~ S  them to confront 15uly and death w directly "deer the habit of 
obedience hs l  k e n  rhoroughly instilled Thus, there is a Special need 10 
iesfncf ~ ~ L l v l f i e i  whleh foster disobedience. own diiieswcf forauthori- 
f y ,  er otherwise undermine dlselpline. 
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valves a question of law or a question of fact.'@ Such categoriza- 
tions, however, are not helpful in c a s  of mllitary administrative 
d&oNnaking.'M Furthermore, many discretionary military deci- 
sions cannot be c l d f i e d  a8 either tradition adjudication or ruiemak- 
ing; oflen there are no wi tnews  for the "factfinder" to observe and 
frequently little or no record may be produced. A more useful 
methodology beglns by focusing on the particular claim or claims 
made and the nature and breadth of the military's discretion in the 
caae a t  hand."e 

As with review of any ageney's decisions, each issue raised in a 
mllltary caae should be examined separately; snme issues are far 
more appropriate than others for deferential treatment. Questions of 
eonstitutional or statutory rights, of the limits of jurisdictional 
authority, and of military compliance with many of its regulations1a8 
generally will be reviewed broadly by the courts. As demonstrated 
earlier,"' however, in appropriate cases of this type, even those 
with "law to apply," the decision may be characterized m com- 
mitted to discretion and accorded a very restrictive or no judicial 
review. Such exceptions consistently reflect the second of the 
abovenoted considerations: the nature and breadth of military dis- 
cretion applicable in the particular ea% In general, however, the 
persua4iveness of the military argument for deferential review will 
vary with the particular issue raised, even within the context of ac- 
tion "committed to agency discretion." 

~ ~~ 

luTrsdllionnlly, questions of fact receive a limited, deferential, jvleiai review, 
w N e  quellflora of law receive P submtiauy independent judicial review. Sea Davis 
sum note 1. at e&. 28. 30. 
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Beyond alleged junsdstional, constitutional, statutory, or regula- 
tory violations, there are challenges to the exercise of discretion 
itself. By concentrating on the unique mission of the military p a  
military in contrast with the functions of other adminimatwe agen- 
cies, it is possible to explain which of the military's discretionary 
decisions deserve greater judicial deference than the corresponding 
decisions of other agencies 

Those cases posing issues closest to the traditional purposes of and 
r e m n s  for having an armed force are most susceptible to proper 
characterization as "nonreviewable" OT committed to agency dis- 
cretion.lB8 The APA illustrates the point, as m i l i t q  decisions in the 
field in wartime or in occupied territory are specifically exempted 
from operation of that statute.1B@ Such a view is essential, both in 
cases within and without the APA, in light of the rmlitary mission in 
combat and its vital importance to the nation. 

It is in combat that the unique requirements of the military, such 
as discipline, unhesitating obedience, mutual loyalty between 
superior and subordinate, and selfless devotion to duty, can brook 
no interference from outside sources without risk to the security of 
the nation itself. This 1s true, moreover, whether the interference 
springs from actual judicial intrusion 01 simply from the inhibiting 
specter of judicial precedent allowing review.'8o Accordingly, where 
the challenge was brought by one lawfully in the service, the coum 
have uniformly refused to review challenges to assignment to and 

"'If 18 st thUI end of the s~ecrrvrn that scape of remew seems to shade lnto P Wasl-  
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relief from particular duty,18' to adequacy of traming,lp2 or to execu- 
tive branch decisions committing military 

As one moves away from combat-related activity, the persuasive- 
ness of the mihtary's claim to special treatment varies proportionally 
with the inherently "military" nature of the challenged discre- 
tionary action. The more able the miitary is to show a connection 
between its exercise of discretion and military readiness, the more 
deferential should be the judicial treatment. This is not to say that, 
where the challenge is to the exercise of discretion, other factors, 
such as the nature of the claim userted or the potential h a m  to the 
plaintiff, should not be considered; the judiciary in recent years has 
left no doubt that such factan will be given their due weight.lg4 It is 
stated rather as a reminder that many factors, direct and indirect, 
impact upon military readiness, that military readiness is directly 
related to performance in war, and that the military's performance 
m war is an issue of national survival. Undoubtedly, that is why the 
c a e s  generally reflect the fact that the military is not just another 
administrative agency. Where an appropriate relation to military 
readiness may be shown, the military's exercise of discretion 
generally deserves and receives greater deference than that of other 
agencies.lg6 

"'Ey.. Cortright Y Relor. 447 F 2d 245 (26 Clr 1871). eerl dented, 406 U S  865 
(13721 (refusmg relief from transfer order despite sllegati~ns that ~f chilled nrif 
Amendment nehtsl Amheiter I Chafee, 435 F 26 681 (8th Ca 18701 (courts are 

> @ ' E g ,  Gilllgan Y Morgan 413 U 5 1 (18741, McAhee v Manmer, 231 F Supp 77 
(D Md I, oppIrmf<onJm <njuneltie relwfdmled, 333 U S  804 (1868) (haldmg non- 
reviewable the military's declslao to send a soldier t o  >lefnam over B protest that he 
had been inadequately trarned for combat) 

'P'Eg,  Luftlg v MeNamara, 373 F 26 664 (D C Cir 1367) (per cunam) (refusmg Lo 
review mldler'r contention that American military action in Vietnam was uncon- 
~ f i t u t l m ~ l  and illegal) CJ Sanchez-Espmara V. Reagan 568 F Supp. 186 (D.D C 
1383) (holdmg no"~u~lloab1e alleged Unrled States lnvdvemenl ~n Nicaragua) 

"'Set, e n ,  mpra note8 150. 152 54,  cue8 cited therein and accompanyng t e n  
Isall might well he contended that the proposed inill~il 1nquuy for determining the 

proper 'cope of review IS a balancing Lest, weighing the nature of the e l a h  asserted 
against the nature and breadth af the mlhtary 3 dmerellon If so, the scales m each 
Case do not afan from a p~siflon of equrlihnum, where the claim 13 of jurrsdicnonal. 
~ ~ n ~ f l l u r l ~ n a l ,  statutory, or regulatory vmlafmn. the fulcrum of the =ale 15 pm1- 
timed clo~er fa the military end, thus rendenng more difficult a mdifary claim for 
deferential treatment hut where the claim Is that the mllifaw, although aefinz wlfhm 
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At the outset of the article, nine examples of discretionary deci- 
sions were posited.lge Analysis of those examples in light of the fore- 
going will Serve to illustrate the methodology proposed, a method- 
ology that 1s hoped to be as consistent with the modern presumption 
of reviewability of administrative action as It is with the traditional 
reluctance of the courts to interfere with military declaonmaking. 

In ail nine examples, reviewability, in the junsdictionai sense of 
raw judicial power to review, must be presumed today.Ie7 As in most 
cases, the appropriate scope of review is the true issue. The scope of 
review may and should vary bath with the nature of the claim 
asserted and with the nature and breadth of legitimate military 
discretion. 

For ail nine examples, therefore, the type of claim raised would be 
a f i n t  consideration. If the challenge were that the military m mak- 
ing the decision acted beyond its lawful jurisdiction or violated the 
Constitution or a statute, the reviewing court usually would engage 
in a substantially independent review to satisfy itself that the aiieg- 
ed nolation did or did not occur. In traditional parlance, the iswe so 
posed would be essentially a "question of law," and there clearly 
would be "law to apply." Likewise, an alleged violation of military 
regulation usually would be subject to plenary judicial review, with 
one caveat; there is support for the propmiton that courts ought not 
to review such cases unless the challenged regulation was promul- 
gated for the benefit of the plaintiff, rather than for the efficient 
operation of the military IQB 

As to jurisdictional, constitutional, statutory, and regulatory chal- 
lenges, a reviewing court should oniy rarely be willing to restnct or 
entirely withhold judicial review. The classic exceptional case is 
Cuvan 0. Laird.188 Such cases are rare, however, and none of the 

3h.w that he wm prqudieed In some legally comlable way by the challenged decl- 
Qlon 

'**% mpra notea 102 and 142 
"*420 F.2d 122 (D C. Cs 1969). SBS supm notes 93-94, 116-19 and aceompanylng 

text  
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nine examples appears to he such a u ~ s e . ~ ~  However, depending 
upon, far example, the regulatory breach alleged and upon the 
military considerations obtaining in each -, the scape of review 
might he restricted more than would he the ease when the ordinary 
civilian agency is accused of a regulatory 

A simficantly different situation is posed in the examples, how- 
ever, if we zmume that the decision is challenged far arbitrariness or 
abuse of discretion. Such a question goes to the substantive correct- 
ness of the decision made. Where the effectiveness of the military 
pua military is implicated, such a challenge is presumptively "nan- 
reviewable" or, at least, is subject to only the most restrictive of 
judicial reviews.zoz 

Because the effectiveness of the miiitary qua military is implicated 
in the decision in each of the first Seven examples, Examples 1 
through 7 should not be subjected to judicial review for abuse of 
discretion.so3 In each, either the decision made is closely related to 
military discipline and readiness, or judicial review of the merits 
would unacceptably impinge an discipline and readiness 

In Example 1, the decision to grant or deny a leave request may 
rest on a number of factors, not the least of which is readiness. 
Minimum manning requirements directly affect present combat 

*OOGlven additional fact% some of the examples arguably m a t  became exeepIianai 
cues Bath E m o l e s  5 and 7 m M t  be oresented in rueh a way u Lo ~ r e ~ e n t  B con. 
fluenee of PoUcyjudmnenfs affe&s fdrekn relations and mi-tary &dm and dlsel- 
p b e  lnthe ~ C t Y a I c B s e s ,  Example 5 w a s r e ~ ~ e w e d ,  tnferolzn. for statutory envron- 
mental, v10IaUon1.8~ Welnberger v Romem-Barcelo, 456 U S 305 (1982). while Ex- 
ample 7 we3 reviewed for ~ ~ n s t i t u f l ~ n d  vtolatlons, albelt under comtltvlional a m -  
d u d s  lower than those used in the cmwhan eommurvty See Committee for C I Rights 
v Callaway, 518 F 2d 466 (D C Cir 197s). 

" ' E n ,  Uruted States a. vel Sehanbrun v Cornmandins Offlcer. 403 F.Zd 371 (2d 
Cs. 1868). cart. hd,  394 U 8 828 (1868) See am notes 123-28 and accompany- 
In8 text 

sOpIt lx Impartant to note that, m a  challenge for arhifrarlnesb 01 abuse of discretion, 
It la the c0n"ctw.s af the decmon that IS belng challenged Elther no iur!admional, 
COnJtlfULImal, statutory, 01 regulatory vmlafrons were alleged or such ~UegafQm 
were found waotmg. "he arbLtmrlnezs or a h u e  of discrefion e h m  neeesnanly lg a 
more intrusive Inquiry bzcaur it requuea a reviewing C D Y ~  LO attempt ta place Ifsell 
in the shoes of the deewlonrnaker and determine whether his exemme of disercllon 
W m  correct, or, more p r e o ~ e l y ,  coirret enough to be labelled mtlonal, not arbmar?., 
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readiness and the training planned for the requested leave period 
implicates future combat readiness. In the case of an officer, the ef- 
fect upan readineas may be greatly multiplied, bath because of the 
benefit the officer receives from undergoing the training and 
because the officer may be needed to conduct or to supervise the 
training others receive 

Perhaps more importantly, there is a chain of command within the 
military for "appealing" the denial of such a request. Utilizing that 
chain of command, even if it results in overturning the company 
commander's decision, reinforces the military's unique "hierar- 
chical structure of discipline and obedience to command."z0' Allow- 
ing an appeal to the civilian courts after unsuccessful exhaustion of 
military remedies, for a reevaluation of the merits of that decision 
substantially undercuts military discipline. In the particular case, 
the complainant has denied finality to the discretionary decision of 
his military superiors even though no violation of the Constitution, a 
statute, or a regulation could be shown. As a matter of precedent far 
future cases, he has made both the senice member requesting leave 
and the military decisionmaker aware that the c m e c t w ,  rather 
than the legality, of a denial wiii be subject to civilian judicial 
review. Such civilian "tamper[ing] with the established relationship 
between military personnel and their superior officers"2D6 is pre- 
cisely what the Supreme Court has consistently eschewed.zo6 

Examples 2 and 3 are instances of prosecutoriai discretion. Beyond 
insuring compliance with constitutional requirementsao7 or statutory 
or regulatory guidelines, courts would not review such decisions of 
civilian Similarly, discretionary military decisions to 
bring or to withhold criminal prosecution should not be reviewed for 
abuse. Moreover, there exists a nexus between the military justice 
system and military discipline. Thus. argumenh used in Example I 
may also be used to support judicial reluctance to intervene in this 
C a S e .  

Example 4 is among the most litigated of all discretionary military 
decisions. Succesfui challenges generally have been based on statu- 
tory or regulatory violations, such as defects in personnel records or 

*o'ChmDeU v Wallace. 103 S Cf 2362 2365 119831 See NWO note 181 and aceom 
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in promotion board proceedings.ao8 It does not fallow that a chal- 
lenge that the promotion board's decision simply was so incorrect as 
to be an abuse of discretion should be reviewed by civilian courts. As 
with other specialized agencies, internal promotion decisions neces- 
sarily involve a degree of expertise and fine judgment which the 
judge cannot hope to duplicate. Moreover, the discretionary promo- 
tion decision impacts upon military readiness in at least two ways. 
"Promotion in the military necessarily leads to 5ea ter  responsibility 
and control over the lives of seMce members At the highest levels 
of command, an erroneous promotion decision could endanger the 
very security of the country."alOThis link between national security 
and military promotion and retention decisions was recowized by 
the Supreme Court BS early as 1911 in Reaves v. A i m r t h . 2 "  Ad- 
ditionally, although individual instances of unwarranted judicial in- 
terference with promotions of lower and middle level officer persan- 
ne1 might not have an immediately perceivable effect on the nation's 
military readiness, the likely effects an  the piornotinn system itself 
must be considered. Not only are nonselected officers likely to file 
"a flood of unmeritorious applications,"a1z therQby delaying their 
own discharge and delaying the promotion of other, more deserving 
officers, but promotion boards and officers charged with writing 
evaluation reports are likely to feel the effects. If forthright eval- 
uations cease to be provided by rating nfficem, or if close judgments 
are avoided by promotion boards, the promotion system and ulti- 
mately the nation's military readiness will suffer.Zl3 

Training decisions such as that m Example 6 deserve judicial 
deference both because of their impact an military readiness and 
because of the degree of professional expertise required to make 
them. The Supreme Court reaffirmed the relationship between train- 
ing and combat readiness as recently as last term, recowking that 
courts are ill-suited for second-guessing this kind of military de- 
c i s i ~ n . ~ ' ~  Second only to decisions in actual combat, decisions as to 

%O*EIh, sum note 67 .  
"Old at 136 
"1210 U S. 206 (18111. Sm text aecompnnylng note 170 mp70 
z"Unned States ez ?el. Sehonbrun v Commanding Officer, 403 F 2d 371. 376 (Zd 

"jBAocmd Elhs. mpm note 87. s t  157 ("Surely, lsolaled mstancei afjudlciai mfiu- 
Cr 10681, c d  d a l s d ,  394 US. 029 (1060). 

and candid evaluations a? their subordmatei for fear that they would f h d  ;hem&lues 
defendanla m a lawsuw'). 

* w e e  "pa note 181 and aceompanpng ferf. 
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the best means of training for combat are precisely the type of deter- 
minations senior military officers are uniquely qualified to make. 

Example 6 concerns the military award system. If military justice 
1s the "stick," then military awards and mcentives are the "carrot'' 
in instilling military discipline. Accordingly, the arguments ad- 
vanced m discussing Examples 1, 2,  and 3 are equsiiy applicable 
here Moreover, the initial decision to recommend a service member 
for an award is entirely discretionary. Bmilariy, provided that no 
regulations were vmlated in the waiver denial, it is hard to conceive 
that D has suffered a legally cognizable injury in the denial of an 
award to which he was not initially entitled. 

Exampie 7 is perhaps the strongest case for judicial refusal to ex- 
amine the merits of the decision made. Widespread drug abuse ob- 
viously impairs combat readiness in a direct and serious way; pro- 
vided that no constitutional, statutory, or regulatory mandate was 
transgressed, Lt is hard to contrive a reason for judicial examination 
of any step taken by a commander to combat this problem 

Examples 8 and Q are both situations in which the fact that the 
military is the agency involved should not necessanly affect the 
scape of judicial review. In neither case is there a particularly close 
nexus between the decision and military readiness, nor is judicial 
review of the decision likely to impact si@ficantly upon military 
readmess. In each case, the complainant probably would be a 
civilian, no interference with the relationship between military 
superior and subordinate is likely, and combat readiness could be af- 
fected at most in a very indirect This is not to say that such 
decisions would invariably be rev~ewable far arbitrariness or abuse 
of discretion. Rather, no special deference is owed simply because 
the military is involved. Under the standards applicable to agencies 
generally, the decisions still might be held to be committed to agency 
discretion and, therefore, accorded only very limited or no review 
for abuse of discretion. 

In the final analysis, discretionary mi i i tm decisions deserve 
greater judicial deference than discretionary civilian decisions only 
when the decision is uniquely military. When the military members 
make decisions which bear little or no relation to military readiness, 

"'Factual variations of each could however affect rnllltan readlnesa more dlrecf- 
ly If Example 8 involved elvlllan erypfogaphcm sf B high level 8ecunly mstallafmn, 
for example, natmnal aecunty and mihtary readincsl might be lmpllcafed If Example 
8 involved an eizabhhment that sells dms oaraohernalla rather than used cars. the 
connection t o  militsry readinem could be &e ieadlly dlscemed 
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the decision should be treated as one of an administrative agency, 
subject to the same accountability in civilian courts as other arm8 of 
the federal government. When, however, the decision relates to the 
militaw's mission as the nation's fighting force, military discretion is 
at its broadest and most legitimate. As to such decisions, judicial 
deference is both appropriate and essential. 

II. CONCLUSION 
Today, the presumption of reviewabiiity applies to discretionary 

military administrative decisions. In the vast majority of military 
cases, there is little doubt of thepower of the federal court to review 
military discretion, The major question in each case concerns the ap- 
propriate scape of review. 

Although the facts of the particular case will affect the precise 
scape of review employed, courts should look first to the particular 
claim raised and to the nature and breadth of discretion involved as 
starting paints for analysis. The fact that "the military" is involved 
in a case, standing alone, does not justify a court's refusal to rev~ew; 
convenely, the fact that, for example, a constitutional claim is 
raised does not, of itself, justify an independent judicial review in 
military cases. Both the particular claim raised and the discretion 
possessed impact on the appropriate scope of review. Keeping that 
principle in mind, it is possible to generalize to some degree based on 
the nature of the claim asserted. 

Accordingly, challenges that the military acted beyond its authori- 
ty, violated a statute, the Constitution, or its own regulation will 
usually be broadly reviewed by the courts. Despite the Supreme 
Court's "no law to apply" rule, however, there is support for the 
proposition that such a case may sometimes be held to be "com- 
mitted to agency discretion" and therefore accorded a very limited 
review or no review at all. 

In cases where the challenge IS that the military has abused its 
otherwise legitimate discretion, the general presumption of review- 
abiiity af administrative decisions 1s opposed by a presumption of 
"onreviewability of military decisions. As to such challenges, in the 
absence of discernible congressional intent to the contrary, a   eve re^ 
ly limited scope of judicial review, OT no review at all, is justified 
where the decision IS closely related to the unique mimion of the 
military qua military; wherejudimal review itself will be likely to tm- 
pact advenely on that mission, or as with other agencies, where 
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other factors such as agencyexpertise in the particular subject under 
review justify judicial deference 

In all cases where the plaintiff seeks review of the exercise of 
military discretion, a reasoned approach not only to the availability 
but to  the scope of judicial review is essential In many militaly 
cases, judicial restrant will be advisable because the potential con- 
sequences of inappropnatejudiciai intrusion are so severe As Judge 
Levanthal has wisely observed: "Not all operations of government 
are subject to judicial review, even though they may have a pro- 
found effect an our lives.''s16 

"'Curran v Land 420 F 2d 122. 133 1D C Cir 18681 Cf Warren. m m n o f e  161. 

fhemselrel must bear B most heavy responablllfy'') 
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THE ADMINISTRATIVE PROCEDURE ACT 
AND THE MILITARY DEPARTMENTS 

by Major Thoma R. FOB* 

I. INTRODUCTION 
To what extent does the Administrative Procedure Act (APA)' ap- 

ply to the military departments? What impact does the APA have on 
military department regulations, adjudications, and other adminis- 
trative actions. and on judicial review of these activities? The 
answers to these questions are not simple because of the many dif- 
ferent provisions of the APA and their varying applicability to 
assorted military activities. This article briefly outlines the appli- 
cability of the various provisions of the APA to administrative ac- 
tions hy the military departments. The article first provides an over- 
view of the APA and then discusses the general applicability of the 
APA to the military departments. Next, it discusses exemptions from 
the APA that are particularly applicable to military department ac- 
tivities. Finally, it discusses the specific provisions of the APA ap- 
plicable to militaly department activities and the potential impact 
these provisions might have on military operatiom. 

11. OVERVIEW OF THE APA 
In the 1930s and 1840s, the size and functions of federal adminis- 

trative agencies expanded greatly.2 This led to a gowing concern 
about controiling the discretion of these agencies and insuring the 

*Judge Aduoeate General's Corps, United States Army Currently asaimed fa the 
ldtlgatlon Dlvwon, Office of The Judge Advocate General. U S Army, 1953 t o  pres- 
ent. Formerly Asaufant to the General Counsel of the Army, 1980-83, Tnal Counsel. 
Officer-!"-Charge, Office of the Staff Judge Advocate, 36 Armoced Dwmon, O m s e n  
Blanch Office, 1978-80, Infantry Plalwn Lender, 4th &Ittallon. 6th Infnnfry. Berlln 
Brigade, 1873-75. Dlslrnguirhed Graduate. 31sl Judge Advocate Offlcer Graduate 
Coune, 1983. Distinguvhed Graduate, 87th Judge Advoeare Officer Coune, 
1978. Completed Infantry Officer Basic Coume, 1972 S D.. University of Vaglnla, 
1978, B S I  United States Military Academy, 1872 Author of Tolliw o/Slalules of 
LimrlDtums OhderSetLinZOb pfLheSoldws'ondSoilors'  C ~ u i l R e l ~ A d ,  I02 Mil 
L Rev 157 11983). Mtltlary Appeomnce Repuwmmnl OVA the h e  Erercvr oJ 
Reltgum, 88 Md L Rev 53 11982). Ure ~'Cmnpeilod IWtmony m MtlrMw Admtn- 
Wholrw Pmcaedmngs, The Army Lawyer, Aug 1982, BC 1, Smice g'prwess en 
F a w n m m l  Official5 Made Em!, .%vent Chongps Io the Federal Rvbs o/Czvil f i x e  
du~ ,TheArmvLawvcr ,~av1883 ,a t23 .nemberof thebarof theCommonweal thof  

)Act of June 11, 1846, ch 324, 60 Stat. 237 (1946) (current version aL 5 U 8.C 

We, B Y ,  K Davb. I Administrative Law Treatise 6 I 02 (1st ed 1958) 
S8651-568, 701-706 (1882)) 
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uniformity, Impartiality, and fairness of thex procedures As a 
result of this concern, in 1946, Congress enacted the Administrative 
Procedure Act. 

The APA provides a set of basic procedures for use by federal ad- 
ministrative agencies I" carrying out their functions. As its name im- 
plies, the Administrative Procedure Act's provisions are purely pro- 
cedural It does not provide any Substantive rights4 nor even a juris- 
dictional bans for seeking judicial review of agency actions 

The various provisions of the APA are now codified a t  6 U.S.C 
55661 to 569 and 701 t o  706. Basically, they cover the following ma- 
jar areas of agency administrative practice: (1) public information 
practices, such as publication m the Federal Register of agency or- 
ganization and ruies;O (2) public participation in rulemaking through 
informal rulemaking procedures;' (3) formal rulemaking and formal 
adjudication proceudres;@ (4) basic requirements for other miscei- 
ianeous agency administrative actions;8 and ( 5 )  judicial review of 
agency action.lo 

111. APPLICABILITY OF THE APA 
TO THE MILITARY DEPARTMENTS 

The APA does not exclude the military departmentspw se from its 
coverage. The APA applies to each "agency," which 1s defined as 
"each authority of the Government of the United States."lL 
Although sections 651 and 701 exclude certain military activities 
from their definition of "agency," and thus from almost ali APA 
coverage, they deliberately do not exclude the military departments 
as organizations. The APA's legislative history explains: "[llt has 
been the undeviating poiicy to deal with types of functions as such 
and in no case with adrnmstrative agencies by name Thus cwtain 
war and defense functions are e z m p t e d  but mt the War or  Naug 

%e, r y , Onited Stales Y Mona" Salt Ca , 338 U S 638. 644 (1950). Wong Yang 

'Hill \, United Stales. 671 F 26 1088 (9th Clr 1978) 
'Cahfano % Sanders. 130 L S 90 (1977) 
15 K s C $ 552 (1862) 
'Id 4 653 
' I d  44553Ic). 654, 666 667 
' Id  $ 5 5 5  
,Old 4(701-706 
" I d  $6 551(1), 701(bXI) 11882) Courts haim found thm broad definition of agency 

to melude nonappraprlated fund lnstiumentalifie~ such as post exchanges 5sr Young 
v Llnited Stales. 488 F 26 1121 (5th Clr 19741 
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L l e p y t m t a  in t k  p f m n c e  of their functions."lP Courts con. 
sidenng the question have found the APA applicable to the military 
departments except to the extent the APA specifically exempts cer- 
tain of their functions.x8 

IV. APA EXEMPTIONS PARTICULARLY 
APPLICABLE TO THE MILITARY 

While not excluding the military departments generally, the APA 
does not apply, except for purposes of the public information re- 
quirements in 6 U.S.C. $662, to "courts martial [sic] and military 
commissions" and "military authority exemised in the field in time 
of war or in occupied territory."" In addition, the informal rule- 
ma)ting16 and formal rulemaldng and adjudication sectiansI6 of the 
APA exempt cenain activities, including those invoivinga "military 
function,'' from their coverage. This part of the article wiii discuss 
these exemptions from the APA 

A .  EXEMPTION OF COURTS-MARTIAL 
AND MLLITARY COMMISSIONS 

Neither the APA nor its legislative history defines the terms 
"cour& martial [sic]" or "military commissions." However, under 
common usage. these terms have a well understood and limited 
meaning. A court-martial is a court of military or naval pemnnel  for 
the trial of offenses against military law or the law of war," the for. 
malities prescribed for convening courts-martial by the Uniform 
Code of Military Justice,Ln the Manual for Courts-Martial,l* and 
regulationsPo make it virtually impossible to confuse a court-martial 

"Senate Committee an the Judiciary, Admml~traflve Procedure Act Legislative 
Hbton ,  5. Doe No 248, 79th Cong., 2d Sess 191 119471 lemphasis added) [here- 
halter cited = APS LeClauve Hlsforyl. &e aQo i d  at 13s 

'PRoelofsv. Secretanoffhe AlrForce. 62SF.2d694.588ID C Cir. 19801, Nlchalson 
Y Brown. 599 F 2 d  638, 648 (5th Cir. 1979) Jaffc v Knited States, 592 F 2d 712,  
719-20(3dCxr 19791. Ornalov. Hoffman, 546F 2d IO. 14(2d C s  18761 Knifed States 
a rsl. Schanbrun v Commanding Officer, 403 F 26  371, 375 n 2 (2d Clr 1968) Story 
V. Marsh. 574 F. Supp 505, 512 IE D Mo 1983) 

" 5  U S.C. 4 6  551lIXFl. IGl (19821. 
,a,* c C i "  

' Y  " """ 
'#Id 4 s  663lel. 554. 556-557 
"Webster's New World Dictionary 339 (19641. 
'*I0 U S C $4 801-938 (19S21 lhereinalfer cited a;/ UCMJ] 
xsManual for CourU Martial, United Stares. 1984 
%'Eg C S Dep't of Army, Reg No 27 10, Legal Services Mdllary luatlce. ehs 6 ,  

12 I1 July 19841 
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with another type of military tribunal. Military comm1ssmns are far 
le% common m military practice but still have a narrox function 
simiiar to that of a court-martial These tribunals are courts 

convened by military authority for the t r ia i  of perron5 not 
usually subject to military law who are charged n ith viola- 
tions of the laws of war, and in places subject to milltar) 
government or martial law. for th? trial of such persons 
when charged with violations of proclamations, ordi- 
nances. and valid domertic ciwi and criminal law of the 
territory concerned 

Historrail). "the distinctive name of mrlitnry commirion has heen 
adopted for the ~ x c I u s ~ o n ~ r y  war court, which functions for the 
court-martial proper in time of war 

Courrs have followed this narrow usage in determining whether 
r a r im5  military trihunais or hoard4 fail under the APA exPmptmn 
for ' ' m u m  martial [SIC] or  military commissions". In RorloiC< I , .  
S r r r r t m y  of the Air Wrrr .  the District of Columbia Circuit held that 
militarg diicharge review boards established under 10 L'S C.  41563 
and board? for correction of military recordi estahlished under 10 

5 1552 did not fall under thi7 exemption.23 Similarly in .V?ni 
!'. .S?( . rmry  o i t h r  .\-"I'?,,~~ the Third Circuit found that a military ad- 
ministrati\e board acting on reenlistment requests was not a court- 
martiai or militao commission under the APA. 

B. EXEMPTION OF MILITARY 
AUTHORITY EXERCISED IN THE FIELD 

IN TIME OF WAR OR IN OCCUPIED 
TERRITORY 

Neither the APA nor its legislative history offer any guidance 
regarding the meaning of the 4 P A  exemption for "military authority 
exercised in the field in time of war or in occupied territory." The 
exemption's language raises four possible interpretational ISSUBS. 

What LE "mihtary" authority under this exemptiono What is "in the 
field"? What does "in time of war" meann And, what i s  "occupied 
territory"? 
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Very few reported eases deal with this exemption, and they do so 
bnefiy. For exampie, in Kom Koon Wan u E.E. Black, Ltd.,zs the 
court noted briefly, in dicta, that "the Army in Hawaii legally was 
not 'in the fieid' or in occupied terntory' even though it acted in 
that manner" in a case invoivine martial law in Hawaii in World War 
11. Jsffee u. United Statesze considered bnefly, without deciding, the 
question of whether nuclear tests conducted in Nevada during the 
Korean conflict involved military authonty exercied ''in the fieid in 
time of war." 

These two cases offer no meaningful guidance as to what the ex- 
emption means. Thus, one must look to the common meaning and 
usage of the terms of the exemption and the policy considerations 
behind the exemption to resolve the four interpretational issues 
raised by 11 

1 .  "MMilitary Authority" 

Multiple definitions and usage illustrate an interpretational issue 
regarding the term "military authority." Does the term mean 
"military" in the narrow sense of pertaining to soldiers and armiesZ7 
or in the broader sense of pertaining to war and defense functions?zs 
Congress' approach in the APA of focusing on functions rather than 
organizations2* suggests that "miimry" authority refers to authonty 
exercised in furtherance of defense and war functions, even If exer- 
cised by civilian personnel, rather than iimiting it to authonty exer- 
cied solely by uniformed military personnel. 

2. "In the field" 

The term "in the field" is closely analogus to language in Article 
Z O O ) ,  UCMJ,30 which subjects persons to the UCMJ who accompany 
an armed force "in the field." Under Amcie 2,  the words "in the 
field" impiy military operations "with a view to an enemy."*' 
Courts have recognized that the term denotes 8ctiwty rather than 
specific geographic location. For example, in Hims u. ~ W i k e l l , ~ ~  the 

'b76 F Supp 653 ID Hawaii 1848) 
"582 F Zd 712 718-20 (3d Cn 18781 
"SeeWebstei Q "hlrd New lnfernafranai Dictionary 1438 (1861). Bonfield .Mdilary 

a lu iFore ,pnA/ (a , rsF~nc l~onRu~oh,ngC*do .Lh~AAPA.  71 Mich L Rev 248. 257 
11972). 

"See Banfield, 8umo note 27. at 257 
*#See, e o ,  APA Legrslatlve History. supm note 12, at 181 250, 303 

rr14 Op Att'p Gen 22 (l87Z) 
31268 F 28.  34 (4th Clr 1818) 

"010 u s  c. 5 802110) (1882) 
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court heid that forces training ~n temporary camps in the United 
States prepatom to service in an actual theater of war were "in the 
field." Similarly, courts have found that a merchant ship and crew 
transporting troops and supplies to a battle zone were "in the 

Presumably, the same kinds of emergency considerations 
that ailow exerc~se of court-martial jurisdiction over permns "in the 
field." who normally are not subject to suchjurisdiction, apply to ex- 
empting military authonty from the APA's requirements when exer- 
cised "in the field.'' 

3. ''In lima of Iual" 

The chief potential interpretational issue regarding the term "in 
time of war" IS whether It refers only to a war declared by Congress 
or whether I t  refers to  other armed conflicts as well. One case con- 
struing the term "in time of war' '  in Article 2(10), UCMJ, supports a 
narrow ~ n t e r p r e a t i o n . ~ ~  Several cases construing the phrase "in time 
of war" in Article 43, UCMJ, however, as weii as its Common usage 
and usage in international law, suggest a much broader, functional 
interpretation This latter, functional interpretation is more con- 
sistent with Congress' approach in the APA of focusing an functional 
 classification^.^^ 

4 "Occupied Territory" 
The term "occupied territory'' denves its meaning from interna- 

tionai law, particularly the law of war. Under the law of war, "oc- 
cupied territow'' 1s territory placed under the authority of a hostile 
army.3' Occupied territory is distinguishable from a nation's own ter- 
ritory governed under martial law or from the territory of a friendly 
nation administered temporaniy under a civil a f fa rs  agreement.38 
Whether territory is occupied is a question of fact.38 United States 

'"ln reMrie 54F Supp 252(S C Ohio 1844), McCuner.Kilpariick,jJF SVPP 80 
( E D  \ a  1843) SeeolroEz~orteGerlack 2 4 7 F 2 d 6 1 6 l S D N Y  19171, Hearlngson 
H R 2998 Before a Subcamm of the Comm on Armed S e n .  House of Represenfa 
tives. 8lsr Cong , 1st Seis 872-73 (18491 

"See United Stales v ArereIfe. 19 C $4 A 363, 41 C hl R 363 (1871) 
W e e ,  e Q , United States % Anderson I 7  C . I  A 588, 38 C.M R 386 (19681 Knaed 

State3 I Michaud. 48 C I R 878 (U C M R 1877) United States v Reyes, 48  C M R 
832 (A C M R 1874), I Brownhe. International Law and the Kse of Force by Stale3 

9aS~e e y ,  APA L e ~ i l a t i r e  History supra note 12. sf l g l .  250, 303 
"Annex io Hague Con\ennon Yo 4 ,  Regulafron? R e ~ ~ e c t i n g  the Laws and Customs 

'V S Dep t o 1  Arm) FieldManvalXo 27-10,TheLawafLandW-arfnrep 1381JulS 
of War on Land. Ocl 18. 1807. act 42, 36 Stst 2277 T S No 538 

18561 

140 



19861 ADMINISTRATIVE PROCEDURE ACT 

practice is to issue an occupation proclamation, although interna- 
tional law does not require this Currently, the only ter- 
ritory occupied by the United States is West Berlin.'1 

C. MILITARY FUNCTIONS EXEMPTION 
Both 6 U.S.C. $ 5 5 3 ,  which relates to agency rulemaking, and 5 

U.S.C. 5 5 5 4 ,  which relates to formal, "on the record," agency adju- 
dications, exempt "military functions" from their c o ~ e r a g e . ' ~  The 
APA does not define the term "military function.'' One commen- 
tator has complained that the term is "unduly vague, hard to define, 
and harder yet to It is clear, however, that the term "mili- 
tary function" is not coextensive with all the activities of the 
military departments Congress' failure to totally exempt the War 
and Navy Departments from the APA and the APA's legislative 
history indicate that Congress' did not intend the term "military 
function" to include all activities of the military  department^.'^ In 
particular, testimony before Congress distinguished between most 
of the War Department's activities, considered to be military fune- 
tians, and activities by the Army Corps of Engineers involving navi- 
gable waters, which were considered civil  function^.'^ 

Courts have broadly construed the term "military function" to in- 
clude a wide range of military department activities outside the 
Corps of Engineers civil works areas These activities include ex- 
cluding persons from a submarine launching area,46 determining 
whether military persons missing in action were deceased," deelar- 
ing merchant seamen to be security risks" or finding their presence 
an certain American merchant vessels inimical to the national 

'*6 U S  C. 55 553(aXl1. 564(aX4) (19821. The exemplions refer to ' B mllita". or 

'JBonBeld, .M~ll(oryond F~eEgn~~~rnFunclzonRuiaoXlng Under lheAPA 71 

"S8e APA Lemlafive Histo"., mp70 note 12 and accompanying text 
*'Heann&l Befare a Sukomm ofthe Comm on the Judiciary, United Staler Senate. 

"United Stater v Aaronr. 310 F 2d 341 ' " ~  " ~ 

"MeDanald Y Lucar. 371 F Supp. 837 (s 
ml ond other relqfdenled, 417 U.S 8Of 

'.Parker Y Leater. 112 F Supp. 433 (N I 
F Zd 709 (8th Ca. 1866) 

foreign affslm f"ocl,o"." 

Mleh L Rev 222 (1872). 

On S. 674, S 676. and S 818, 77th Cong , 1st Seis  35-51 (1841) 
' ~ " " ~  
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security,4g determining whether doctors should be authorized delay 
in entering on active duty based on community hardship.s0 and 
reviewing military discharges.i1 These decisions neither analyze the 
meaning of "miltiary function'' in great detail nor give any defmi- 
tmn of the term 

The only In-depth analysis of the "military function" exemption 
appears in a single law review article by Professor Arthur Bonfield g L  

Professor Bonfield argues that, hased on the "plain meaning" of the 
word* "military" and ' function" and on the APA's legislativ? 
hiirory, rhe exemption applie4 to the extent that there are "ciearl) 
and directly involved matters specifically fitted for. appropriate to. 
or expected of the armed forces in light of their peculiar nature and 

3 Thii narrow definition is in contrast to the braoder 
on which would equate "military funcrmn" with 

The latter. hroader interpretation finds stronger support in court 
decisions. leg~slatwe hiStory, longstanding admmistrative interpre~ 
tation. and congressional acquiesence. Several court decisions have 
implicitly given the term "military function" Its broadest possible 
de-finition The APA's iegislative hiitory refers to wartime func 
tmns of a civilian agency as a military function.j6 Similarly, the At 
torney Gmeral's .Manual on the Admmistratire Procedure Acf .S'  
published shortly after the APA's enactment and regarded as an 
authoritative administrative interpretation of rhe AP.4.js uses this 
same Further, the Department of Defense has repeat- 

'national defenw function" or "war funcrmn."54 

'%McBride, Roland, 248 F Supp 458 ( S  D N Y 196i),  W d  368 F Zd 65 (2d Clr 

'OVicholron Y Brown. 698 F 26 638. 648 n 8 (Sth Cw 10791, Ornala I Hoffman. 546 
1866). wcntrd on othergrounds 380 C S 411 (1868) 

F > A  I "  1 8  m i  P. .  , 07 f /  .I"." ._l_"_.. .",", 
slKoelofr v Secretary of the Air Force 628 F 26 584, 588 ID C Clr 1980) 
S*hnfield. Military ond Fmdm A G % l r s m n c l i m R u l k m g  UndmtheAPA i l  

lsld at 267 
,'Id at 248 
SSSee, s y , Koelofs Y Secretary of the Air Force. 628 F 2d 584, 698 ID C Ca 1880) 

Lnlfed States Y Aaranr. 310 F 2d 341 (26 Cir 1862) 

"APA Le@4alire Hi i ton ,  supra note at 225 See ais0 id at 267 laubsfrrufmg word 
war' for 'mihtary' funcfmn), 355 (dercrlbmg elwllan defenle aufhontles as Pure 

'I S Dep't of Jutice Atlome) General I Manual an the Admmlitrallve Proce- 

%'See. x g., 0 Edler & J Yelion, Federal Kee~lafory Process Agenc) Pracllcer and 

'*Attorney General b Manual, sup70 note 57. at  26 

llich L Rev 222 (1972) 

mlhrary functlonsj 

dure Act (1847) [hereinafter clted as Atlarney General Q Manuall 

Procedures 8 (18821 
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edly aiserted to Congress that almost all its activities fall under the 
"milnary function" exemption Courts normally defer to such 
longstanding mterpretations.R1 

Regardless of whether the "military function" exemption i? given 
the  narrower interpretation urged by Professor Bonfield or the 
hroader interpretation given by courts and administrative agencies. 
it clearly applies to many military department regulations and ad- 
iudications. In any event, its exact scope may he largely academic 
herause the other major exemptions to informal rulemaking under 
section 563 cover most military regulations. Similarly, the formal 
rulemaking and ad,judication procedures in iections 566 and 567 only 
apply to rulemaking or adiudirations "requmd by *tatUte to be 
made on the  record after opportunity for an agency hearings,''RA 
which is not the case with most, if not all. military department r u b  
making and a4jodication OJ 

V. APPLICABILITY AND IMPACT 
OF SPECIFIC APA PROVISIONS 

ON MILITARY ACTIVITIES 
As indicated previously, the APA does apply to the military 

dppartments generally hut has two almost-blanket exeptions for 
'cnurt'i martial [SKI and military commissions" and "military 

authnrity exercised in the field in time of war or in occupied ter- 
ritory." Further, two other APA provisions-the rulemaking re- 
quirements of 6 U.S.C. $653 and the formal a4iudication require- 
mmts of 5 U S.C. $654 specifically exempt "military functions" 
from their requirements This section of the article examines the ap- 
plirahilify and potential impact of each of the five major pans of the 
APA on military activities 

'DHoule Committee on Government Operations, Survey and Study of Adrnma- 
rratlon. Organhatlan, Procedure, and Practice in the Federal Agencies, 85th Cong 
1st S e r ~ ,  pf 3 (1817), Bonfield. mpra note 52,  at 252-53 

"Udal1 Y Tallman. 380 US. I ,  16-17 (1865) 
"6 u s  c # 553(C) 564(,) (i882). The supreme C O Y R ,  1" wong Yong sung % 

McCrath 339 U S 33. 50 (i850) lndieafed that heannw compelled by reuon of due 
Prmeriare treatedas' required byPlafufe"forpurnaieio1Ieetions 554, and 156-57 
However, the moderniudmal trend har been t o  march speelfic heanng elements to 
the Circumifances rather than LPP~Y all element9 of there lectlons to ~onlll lufmaUy 
cequaed heannw See, e o ,  0 EdlesdJ Nelson, Federal Regulatory Process Agency 
Prscllees and Procedures $ 6 2 (1882) 

Wpe APA Legl~lsfive Hsfory, mpro note 12, at 202 
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A .  INFORMA TION PRACTICES 
AND REGULATIONS 

Unlike other APA prov~sions, the information practices provision 
of the APA contained in 5 U S.C 6552 apply to the military depart- 
ments without any exception for courts-martial or military corn- 
missions or far military authority exercised in the field in time of war 
or in occupied territory Section 562 prescribes three ways agencies 
must make information available to the general p u b i x  (1) through 
publication in the Federal Register,a4 (2) through making final o p i n ~  
ions available to the public in reading 1 0 0 m s ; ~ ~  and (3) through 
release of other information on request.b6 

A complete treatment of the impact of section 562 an the military 
departments and military acthities is beyond the scope of this arti- 
cle The publication reqruiement is. however. of particular i m p w  
tance to military regulatory programs and the legal challenges to 
them because a penon need not resort to, or be adversely affected 
by, a matter required to be. but not, pubiished m the Federal 
Register, except to the extent the person has actual and timel) 
notice of it 

What regulations must be published in the Federal Register- S e c ~  
tion %Z(a)(l) requires publication "for the guidance of the general 
public" of, inter alia, "substantive rules of general applicability 
adopted as authorized by law The precise meaning of this re- 
quirement i s  unciear.6B Courts have stated, however, that, in order 
for a rule to be one of "general applicability," it must have "a direct 
and significant impact upon :he substantive lights of the general 
public or a segment thereof " ' O  Many military regulations fall out- 
side of this threhold requirement for publication because they 
arguably are not of "general appiicabihty" and their pubiication is 
not needed far "the guidance of the public."71 In addition. the nme 
exemptions in 5 U.S.C. §552(b), particularly exemption (b)(2) regard- 
ing matters "related solely to the internal personnel rules and p r a c ~  
tices of an agency." seem to provide an alternative justification for  

"Id. 4 552(aX11. 
**Id $ 55Z(sXIXD) 
WK Daws 2 Adrnlnisfraflve Law Tienfiae 341 (36 ed. 1878) 
'ONafmnal Ass'n of Veferana Y Secretary of Defense. 487 F Supp 182, 2W (D C 

"Id 
Clr 1878) (mfmg Lewis Y welnberger, 415 F S u m  652 658 (D N M 19761) 
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not publishing many military regulations in the Federal Register.'l 
Courts have rejected challenges to nonpubiication of agency rules 
that, like most of the military departments', appear to be purely in- 
ternal and not ones of "general applicability" needed "for the guid- 
ance of the public."'a 

Even if an agency fails to publish a regulation in the Federal Regis- 
ter when required by section 652, the regulation may stili not be 
totally unenfarcable. First, unpublished regulatory provisions will 
be binding on penons having actual and timely notice of them.7'Sec- 
ond, the unpublished regulation will still be effective against permns 
to the extent its nonpublicatian did not "adversely affect" them.lb 
Third, the remedy available to a perSon challenging an unpublished 
regulation is not necessarily nullification of the underlying regu- 
iation.7e 

B. APA INFORMAL RULEMAKING 
PROCEDURES 

Section 663 prescribes certain informal rulemaking procedures 
that agencies must fallow in issuing substantive rules. The most not- 
able of these provides the public an opportunity to comment on a 
proposed rule before the rule becomes effective." The section total- 
ly exempts two classes of activities from its scope: " ( 1 )  a military or 
foreign affairs function of the United States; or (2) a matter relating 

minht aime that the Su~reme Coun's deeuion r~ De~.anmenf of the A n  

read m cowunction with the (aXI1 requrernenfa forpublication, %.e., ''forguidance of 
the general pubhc" and "rules of general appheabUify". 

Wee, eo.,  Pdts v Umted States, 589 F 2d 1103. 1108 (1st Ca 1978). Whelm v 
Bnnelar, 538 F.2d 824, 827 12d Cir  1976). National Ass'" oi Concerned Veterans v 
Secretary of Defense. 487 F. Supp. 182.201 (D D C 18791, Plferv Lard, 328 F. Supp. 
649, 652 (N D Cnl 19711 Ser also United States V. ToWaFh, 14 M .I 239, 241 (C M.A 
19821 (Federal Repster publleatlon not r e q u h d  for ml fary  service regulafiorv. idat- 
1ng lolely to mdltary persame1 practlees) 

"See, B 9 ,  Unlted States v Mowatf. 582 F.2d 1184 (8th Cu 19781, United States Y 
Floyd. 417F.Zd ll94(lOthCu 1973) BulreeAndenonv.  Buts, 6 5 0 F . 2 d 4 5 9 ( 9 t h C ~  
, 0 1 7 1  .ol,, 

'Wee, e Y , Neighborhood & Legal Services Y.  Legal Services Cow., 446 F Svpp 

,61d 
"5 U S C $3 5Wc),Id) (1982) 

1148 ID. Conn 1979) 
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to agency management, personnel 
grants. benefits or contracts."" 

or to public loans, 

The "military function" exemption was discussed in section 111 C 
above. Most military regulations, except for those dealing with the 
Army Corps of Engineers Civil Works mission, arguably fail under 
this exemption.'B In addition, the section 553 exemption for, among 
other th ine ,  matters relating to agency management, personnel, 
public property, benefits. or contractsaY provides an independent 
bmis for exempting almost all military regulations from section 563 

C. APA FORMAL RULEMAKING 
AND ADJUDICATION 

Sections 556 and 657 prescnbe procedures to be applied to certain 
agency rulemaking and adjudications. These procedures apply when 
rules or adjudications are "required by statute to be made on the 
record after opportunity for an agency heanng 

The formal rulemaking OT adjudication procedures of sections 656 
and 657 will rarely, if ever, apply to military department  proceed^ 
in@ far two reasons. Rrst, section 554 has the same "militaly func- 
tion" exemption as section 663.8e Second, there apparently are no 
statutes applicable to the Department of Defense or the military de- 
partments that require rulemaking or adjudications "on the record 
after opportunity for an agency hearing.''s3 

The courts have held that either the words "on the record" must 
appear in a statute or Congress must clearly indicate its intent to trig- 
ger the formal, on the record, heanng provismns of the APA for sec- 

"Id S( 153(aXI). (2) 
'sAgency regulallons lmplemenfing 5 U S  C 6 553 ma). themselves narmu the 

military functions exemption For examples, 32 C F R 6 518 64(bX2) (1883) narrows 
the elemptlon for Department of the Army rules to mafren "which have been defer- 
mined under the edtenn of 80 Exeeuflve Order or statute to require a security e / _  
silication m the mlererta of national defense or forem DOIICI " 

'OFor B general dlseumon of this exemption see Aniol' .  41 A L R Fed 826 11878) 
" 5  U S.C SI 653(c). 554(a). (cl (1982). 
"The APA's l eb la t lve  history rndrcles the two exemptions were l o  mirror each 

other S e  APA Leg3lafrve Hvfory, mpla note 12, at 202 261 See oko Attorney 
Oeneml's Manual. mpre note 57. sf 45 

T h e  APA.6 l eb~ la l ive  hiptow sl io notes that sfarute~ rarely. If ever require 
military functiana ta be ererclsed upon hearing APA Leaslatwe Histaw. m y ~ a  note 
12, at 202 261 
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tion5 556 and 567 to The fact that a statute requires a hear- 
ing does not, by itself, necessarily trigger the procedures in these 
sections An early Supreme Court decision, Wong Yong Sung u. 
McGrath, indicated that the provisions of sections 666 and 657 apply 
absent this exact language when due process requires a hearing with 
a determination on the record The exact reach of W o w  Yens Sung 
is unclear, particularly when due process requires some elements of 
a hearing with a determination on the record and not other eie- 
ments.8i However, the modern judicial trend is to not apply these 
sections' procedures simply because due process requires Some 
mpects of a hearing on the record;88 more recent Supreme Court 
opinions, such as Matthew 2;1. Eldrldge,8B emphasize the need t o  
tailor hearing elements to the particular circumstances. This modern 
trend is more consistent with the APA's legislative history than 
stnct application of the provisions of sections 656 and 567 in all in- 
stances when due process requires some kind of hearing 

D. MISCELLANEOUS AGENCY 
ACTIONS AND SECTION 555 

Section 555 of the APA may have the greatest impact on military 
department activities. In particular, the provisions giving a right to 
counsel, personal appearance, and notice af reasons for denial of a 
petition in an agency proceedingP' could potentially affect military 
department administrative practice in a significant way. 

Three courts have stated that section 655 applies to the military 
departments.'2 In the leading case, Rodofis F Secretary of the Air 

naldid. 
aa338 G S sf 50 
#'K. Dams. 2 Administrative Law Treatme 333-34 (Zd  ed 1878). 
Wee. e I., G Edlei b J Yehon. Federal Regulatory Proceia Agency Piactices and 

Procedures 6 5 2 (1882) 
' W 4  G S. 318 (1876) 
' 'SeeAPALe~lhfiveHiaory,supmnote 12. at21-22. 193. 202,260. 268. 304, 316, 

* )5 U 3 C 4 665(bXe) (1882) 
s"Roelolsv Secretary of the AirForce. 628F.Zd 594,  588(D C Clr 1880): Nlchulwn 

Y Brown. 599 F 2d 638,648 n 8 (6th Ca 1978): Wood Y Secretary of Defense, 486 F. 
Supp. 188 (D D C 1880) 

358. 
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F07ce,*~ the court held that section 656 applied to discharge review 
boards and boards for correction of military records. The court 
reasoned that section 561 did not exempt them from the APA p e r  se 
since they were not "courts martial [sic] or military commissLonS," 
and section 656 applied "according to the  provision^ thereof, except 
as otherwise provided by" the APA *& Accordingly, the court re- 
quired the Air Force Discharge Review Board and Board for Car- 
rection of Military Records to  provide a statement of reawns under 
section 666(eI on why they denied a full discharge upgrade to an ap- 
phcwt.  

Roeloffs' reasoning is logical, although one could argue that the 
same "military funcuon" exemption that appears in sections 563 
and 654 should apply to section 656. In fact, several courts have ap- 
plied exemptions from section 554 to section 656 However. this 
approach is wholly inconsiscent with the APAk language,8e its legis- 
lative history,g7 and basic canons of statutory construction O B  

One might also argue that B military exception to section 665 
should be implied because strict application of the section would be 
inconsistent with Congress' general approach toward mditary per 
sonnel decisions and would lead to absurd results. Although the 
Supreme Cour t  has noted that such exceptions to the APA "are not 
lightly to be presumed."8g there is obvious merit to this argument. as 
well as support m current case law.'00 

sr628 F 2d 594 (D C Crr 19801 
**Id a i  589 
W e #  Cleveland Trust Ca Y Lniled States. 421 F Zd 475,482 (6th Cir I, ~ r r l  dencrd. 

400 L S 818 (19701 Sues8 v Pugh. 246 F Supp 661 865 (1 D W Va 19651 
saSecfian 555 states that its pmvlaons apply 'accordlng t o  the pmv1~mns thereof 

except BJ ofhemIPe prowded by' the APA The mlllran funcflan exeeptronl 10 l e C  
fiani 553 and 554 make na reference IO section 556 

"See APA Lemslarlve Hiatow mD70 note 12. at 184, 202, 263 267, 362 

tmn 655 
ssMarcello v Bands. 348 L S 302 310 (1853) 
'noClardy Y k v i  645 F2d 1241 (9th C n  19761 implied PO exemption from the 

right-lo-counsel requlrement~ of the APA for p m m  disciplinary proceedmgi Military 
infereats in dlielpllne and efficiency &re much greater and support an implied excep- 
cion for military activities See ai80 Slencel Aero Ensneering Carp b Lmfed Stales. 
431 U S 666 (1977) (eiplammg implied exception to the Federal Tort Claims Act fur  
~wunes  incurred incident to military service as based on eoncein v r f h  interference of 
ton  sulfr 00 mdlfar) dlsclplme) 
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What potential impact would application of section 555 procedures 
have on military administrative practice? To answer this question re- 
quires examination of several of the section's panicular pravismns. 

1. Right to Counsel and to Personal Appearance Under Sectcon 
5 5 5 0  

Section 656(b) provides in part 

A person compelled to appear in person before an agen- 
cy or representative thereof is entitled to be accompanied, 
represented, and advised by counsel or, I f  permitted by 
the agency, by other qualified representative. A party is 
entitled to appear in person or by or with counsel or other 
duly qualified representative in an agency proceeding. 

Section 565(b) thus provides two rights regarding counsel and one re- 
garding personal appearance. 

a. Compelled appearances. 

The first sentence w e s  a person "compelled to appear in person'' 
before an agency's representative a right to be "accompanied. repre- 
sented, and advised by counsel." This nght is not limited to any par- 
ticular type of agency action and thus its potential scope in the 
military is very broad. Given the APA's definitions of "agency" and 
"person,"'lo1 it literally would seem to apply to any situation m 
which a military member is ordered to appear before any higher 
authority. This could be carried to ridiculous extremes. For example, 
under the sentence's literal language, a private would have the right 
to bring counsel each time he was ordered to appear before his squad 
leader or company commander. Even if not carned to this extreme, 
the light certainly would literally apply to persons ordered to appear 
~n more formal military actmm, including service members receiving 
nonjudicial punishment under summarized proceedingsloB and 
before investigations under Article 32, UCMJL03 and administrative 
investigations.lo4 

." ~ I." , ""_ l.""-, 
"'US D e D ' t  of A m Y  Rex. NO 15-0. Boards. Communons. and Commlctees-Pro- 
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ti. A g w  Proceeding 

The definition of an "agency proceeding" under the APA is a mare 
complicated question. Section 651(12) defines "agency proceeding" 
89 "rulemaking", "adjudication", or "licensing." These three terms 
obviously do not describe all agency a c t i v i t i e ~ . ~ ' ~  Thus, unless an 
agency action falls under one of these three t e r m ,  it is not subject to 
section 666. 

The military departments do not typically engage in rulemaking in- 
volving parties or in licensing."' However, many military depart. 
ment activities would appear to be considered "adjudication" under 
the literal language of the APA."O The APA defines adjudication BS 

an "agency process for formulation of an order.""' In turn, it 
defines "order" as "the whale or part of a final disposition, whether 
affirmative, negative, injunctive, or declaratory in form, of an agen- 
cy in a matter other than rulemaking but including licensing.""8 

The potentially broad APA definitions of "party" and "agency 
proceeding" coupled with the right to counsel and personal appear- 
ance requirements of section 656(b) could have a siaificant effect 
on certain miiitaly actions. For example, under Department of 
Defense Directive 1332.14'LD and Army Regulation 636-200,'E0 there 
is no express right to appear personally or with counsel in many ad- 
ministrative discharge proceedings. Instead, a ''notification p r o w  
dum' '  applies whereby the service member receives a written notice 
of proposed separation and may respond in writing.lZ1 If the service 
member insisted on appeanng personally with counsel before the 
separation authority, must the separation authority permit this? A 
literal reading of section 555(b) would indicate so. Similarly, claims 
to a right to appear personally with counsel could be made regarding 

"'SseI.T.&T.Corp.v.Laeal134,IBE.W,418US.428,442(1874) 
"The APA deflnes licensing zz "agency pmessmg respecflng the *ant, renewal 

denial. revoention, ~u~pcni ion.  annulment. withdrawal. hmllstlon, amendmenr. 
modllleatlon or eandltioning of a Ucem " 6 U . 8  C 1661(8Xi@SZ) Some mllltaly BE- 
L~wfies, such - rUowmg camrnereial Pcfivlties an mitallalmns, would ~ppear  to  fall 
under fb deflrulion 

~ ~ C 0 U n . e  have rejected the Bigyment that the term adwdlestlon Is  Umlted to the 
setme tt is u r d  YI 5 U S.C. g 554. see, e p ,  Mitchell V. Sder ,  389 F. Svpp 1012, 
1014.18 (N D. Ga. 1876). 
1L'6 U S.C fi S51(7) (1882) 
"5 U.S.C 1 651(6)(1882) 
"s lkp ' t  of Defeme Directive No. 1332.14, EnUsled AdmlniJtmtlve Sepsrafions (28 

"Wep'f of A m y ,  Reg No. 636-ZW. Pemnnel Separatlana-Enlisted Separations ( I  

"Wee 32 C P R $ 41, App A at 38 (1'283) 

Jan 10821. 32 C.F R. F? 4 1  (1883). 

OEf. 1882). 
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complaints made under Article 138, UCMJ.LZ2 reports of survey, pro- 
ceedings under Article 15, UCMJ,L23 applications to the correction 
hoards, or considerahon by promotion boards 

One might argue. however, that actions such as initial approval of 
an administrative separation are not "adjudications" because they 
are not "final d i s p o s i n ~ n s . " ' ~ ~  Instead, one could argue that all 
miiitarg- recards are eventually subject to review by a board for cor- 
rection of military records,12s and that any action invoiving a 
military record IS, therefore, not a "final dispoatmn" until the board 
remew has occurred. The problem with this argument 1s that the 
APA defines "adjudication" as the "agencyprocessfor thefornula- 
tmn of" the "whole or part of a final disposition."126 The Supreme 
Court did recognize in I.T.&T. P. Local 134, I.B.E. W. that an inter- 
mediate decision would not he considered an aaudication under the 
APA when it bound no one, had no determinative consequences for 
the parties. and was separate and distinct from the actual f ind  
disposition of a matter However, as the Court later indicated in 
,VLRB 2: Sears, Roebuck & Co the fact that an agency decision 
may be overturned on administrative appeal does not affect its 
finality. The Court in Sears instead focused on whether the adminis- 
trative action a t  issue had "operative effect" without further ad- 
ministrative review.LzB Thus, the fact that military administrative 
action such as awarding an administrative discharge 1s subject to ap- 
peal to a board for correction of military records would not affect a 
party's right to personal appearance and counsel under section 
656(b). The administrative action wauid still be an "agency proceed- 
ing" If it has operative effect on its own or has determinative conse- 
quences for the parties. As such, the APA right to counsel and per- 
sonal appearance, if applicable to military proceedings, would then 
apply 

'121Q U S.C $ 838 (1882) 
,*'Id S 815 
"'IheAPAdefrnes"adludieation''as "agenc) p'~cersforfarrnu1atiaoaf anorder' 

andoidera~"thewholeorpanofaf lnaldi .pos~t~on"5USC qq561(61 (7)(1982) 
l"lUnder 10 U 5 C 4 1562 (19821. Boardsfor Correction of )IilrfaryRecords(BCMR~) 

hare authority to correct B milltaw record 'TO cmreel an error or remove an m 
lulrlee 'me BCMRs represent the final and ultimate military adminmiafive remedy 

"'5 C S C SSl(b1, (7) (1982) (emphanr added) 

3ms42L U S  132 (1975) 
"'id. at 158-68 n 25 

'WB K.S 428, 442 (1874) 

152 



19851 ADMINISTRATIVE PROCEDURE ACT 

C. IMPLICIT EXCEPTION 

Several courts have recognized that the right to personal appear- 
ance or counsel under section 6fifi(b) is not absolute. Instead, they 
require consideration of the nature of the proceeding. This reasoning 
has particular force in the milltaw context 

Perhaps the leading case to recognize an implicit exemption to sec- 
tion 555(b) is Clardy t, L e ~ i . ' ~ ~  In Clardy, the Ninth Circuit held that 
the provisions of the APA do not apply to prison disciplinary pro- 
ceedmgs. The court recognized that, based on the literal language 
of the APA, the argument that section 555 appiied to prison disci- 
plinary proceedings was "technically mpressive."131 Yet, the court 
refused to apply the APA to prison disciplinary proceedings because 
its aplication wauid "unduly inhibit pmon management."'32 

Similarly, the court in DeVyver zi. Wardenla3 held that 5 U.S.C. $5 
554, 555 did not apply to parole decisionmaking despite the literal 
language of the APA. Further, the court noted that, even if section 
555(b) applied to parole decisionmaking, "the affirmative right to 
appear apparently bestowed by Section 555(b) is not blindly abso- 
lute, without regard to the status or nature of the proceedings and 
concern for the orderly conduct of public b u s i n e ~ s . ' ' ' ~ ~  

The only reported case involving the argument that section fi55(b) 
applies to a military administrative proceeding is Cody 2). Scott.'35 
Cody dealt with the separation of a cadet from the U.S. Military 
Academy for misconduct. The separation followed an investigative 
hearing in which the cadet's counsel was not permitted to partici- 
pate. The cadet contended that the separation proceedings deprived 
him of his right to counsel guaranteed by the Constitution or by 5 
U.S.C. W 5fi5(b).'a' The court found no right to counsel based on two 
court of appeals decisions that had failed to find a due process right 
to counsel in cadet disciplinary healings.la7 The court noted 
language from Hagopian 21. Knowltm that "[tlhe importance of in- 
formality in the proceeding militates against a requirement that the 
cadet be accorded the right to representation by counsel before the 

'"0545 F 2d 1241 (8th Clr 18761 
"lid at 1244 
>#'Id at 1246 
xs1388 F SUPP 1213 (M D Pa 19741 
"'Id sf 1222 
>BE565 F Supp LO31 (S D U Y 1983) 
'"Id at 1034. 
,"Id at LO34 35 
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Academic Board "la8 Although the court did not explicitly address 
the literal language of Section 656(b), it LS apparent that it wewed 
the same considerations that militated against finding a due process 
right to counsel as creating an implicit exceptlo" to  section 565(bj. 

Judicial recognition of an m p l h t  exception to 5 U.S.C. 5 656(bj 
for military administrative proceedings would be closely analogous 
to judicial recognition of an implied exception to the Federal Tart 
Claims Act (FTCA)lS8 for a service member's inpries incurred inci- 
dent to service The Supreme Court has repeatedly recognized this 
exception to  the FTCA, known as the "Feres d0ctnne."l4~ despite 
the FTCA's failure to mention such an exception with other explicit 
exceptions applicable to activities by the armed f 0 r ~ e s . l ~ ~  The most 
imponant reason for the Supreme Court's implying the Ferw "inci- 
dent to  service" exception to the FTCA was Its concern about the ef- 
fect that tort actions by soldiers would have on military discipline 
Similarly, stnct application of section 566(hj t o  the military depart- 
ments would have potentially devastating effects on military effi- 
ciency and discipline This 1s apparent since there presently are over 
two million individuals in uniform in the United States and these in- 
dividuals routinely take part in many agency proceedings without 
counsel or personal appearance rights and often are compelled to a p ~  
pear before agency authorities without counsel. 

2. Right to Notice ofDeniol and Statement ofReaso,ls 
under Section 555W 

Section 5 W e )  provides in part' 

(e) Prompt notice shall be given of the denial in whole or 
in part of a written application, petition, or other request 
of an interested person made in connection with any agen- 
cy proceedin@. Except in affirming a pnar denial or when 
the denial is self explanatory, the notice shall be accom- 
panied by a hnef statement of the grounds for denial. 

Basically, this provision requires an agency to give a brief  state^ 
ment of Its reawns when I t  denies a person's written request in con- 

'#'Id at 1038 (citing Hagapinn Y Kn~wlmn.  470 F 26 201 (2d Clr 18721) 
"'28 U S  C 5 2680 (18821. 
"OSesSrencelAeroEn~neenngCorp v UmfedStates 431 U S  668(1877) Fereav 

>%See Jacaby, 77w.Pme8 Docmne, 24 Hartings L J 1281, 1282-85 (19731 
"'See, e g  , Sfencel Aero EnWWcrmgCorp v Cnlfed States. 431 U.S 666 671 6 7 3  

(18771, Note. lnSumtgf lh& F m ~ s D o c t r l n e a n d A B r f ~ ~ ~ n ~ r ~ o n g ( " l n e l d e n l  10 
S a w n ,  " 5 6  Sf John's L Rev 584. 5W-04 (18821 

United Stares. 340 U S  135 (18501 
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nection with an agency pr~ceeding ."~  The section's legislative 
history indicates that such a "brief statement'' must be "sufficient 
to appraise the party of the basis of the denial."l" Courts have ap- 
plied the requirements of section 655(e) in a number of contexts, 
most notably to parole board 

The main limitation an this section are that it applies only to 
denials, of written applications, petitions or requests, of an in. 
terested person, in connection with an agency proceeding. The APA 
itself does not define "interested persan." However the Attorney 
General's Manual an the Administrative Procedure Act"8 states that 
an "interested person" may "be defined generally as one whose in- 
terests are or will be affected by the agency which may result from 
the proceeding."x47 As indicated previously in the discussion of 8ec- 
tion 655(b), the term "agency proceeding" is quite broad and would 
etend to any agency process far the formulation of the whaie or p a n  
of a final agency disposition in a matter. 

The actual burden that section 656(e) imposes is slight. The section 
requires only a brief statement. Pursuant to the stipulation of 
dismissal and the Settlement ageement in Uvban Law Iwtitute of 
Antioch College, Inc. v.  Secretary ofDefme,148 boards for correction 
of military records and discharge review boards already give far 
more extensive explanations for their decisions than required by sec- 
tion 555(e). Similarly, the Army provides statements of remom re- 
garding denial of complaints under Article 138, UCMJ which are in- 
dexed and made available to the public pursuant to the settlement in 
Hodge u. Ak~ander . ' '~  It seems unlikely that application of the re- 
quirement to other military contexts would impose any significant 
burden. If, in fact, imposition of the requirement would simificantly 
burden a military proceeding, then, arguably, the requirement 
should not apply.lEO 
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forbids the relief which 1s sought.''168 Further, the Second Circuit 
has indicated that the waiver does not apply when Congress has es- 
tablished an exclusive scheme for judicial review of agency 
activity.lis Finally, the waiver of sovereign immunity in Section 702 
should not apply to activities such BS courts-martial, military com- 
missions, and military authonty exercised in the field in time of war, 
which are not within the APA'sjudicial review provisions. 

Sections 702 to 706 cover common concepts of judicial review such 
as standing, ripeness, and relief pending review. Their provisions do 
not appear to raise any special considerations for review of military 
department activities. 

Section 705 covers the scope of judicial review of agency actions. 
This section provides in part that a reviewing court shall: 

(2) hold unlawful and set aside agency action, findin@, 
and conclusions found to be- 

(A) arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 

(B) contrary to constitutional right, power, privilege, or 
immunity, 

(C) in excess of statutory junsdiction, authority, or 
iimitatians, or short of statutory right; 

(D) without observance of procedure required by law; 

(E) unsupported by substantial evidence in a case sub- 
ject to sections 556 and 557 of this title or otherwise 
reviewed on the record of an agency heanng provided by 
statute; or 

(F) unwarranted by the facts to the extent that the 
facts are subject to tnal de novo by the reviewing court. 

One area in whichjudicial review differs from the language of the 
APA is m review of the adequacy of the record supporting a m i l i t q  
department's demai of ConSclentiuus objector status. The Language 
of section 706(2) would indicate an arbitrary and capricious standard 

"Wee, B 9.. MeCartin Y. Norton. 674 F 2d 1317, 1322 ID C. Cr 1882) 
l"'Sprecher Y Graber. 716 F 26 868 (26 Ca 1883) 
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applies 1801n fact, courts almost universally apply a narrower "basis- 
in-fact' test.161 described as the narrowest standard known to 
judicial review.162 The Fifth Circuit, in .Vicholson a. Eroli.n,lb3 ha* 
adopted this narrower standard for judicial review of other internal 
military activities 

The standards for the scope of judicial review established by sec- 
tion 706 create some special problems when the review LS of informal 
agency action, as is often the case with the militan. departments 
Because many military department actions are not covered by the 
rulemaking 01 adjudication provisions of the APA, they are done in- 
formallg without any detailed admmistratwe recard to justify them. 
Even when there LS an administrative record, it may be incomplete 
How then IS a court to review such actions in the absence of a  de^ 
tailed or complete record7 If courts would always require exhaustion 
of administrative remedies, if a formal administrative remedy ex- 
Wed far every potential c lam against the militan.. and if the 
administrative remedy created a complete administrative record. 
chis would not be a problem Courts simply would review the com- 
plete administrative record created by an agency. such as the boards 
for correction of military records. Unfortunately. however. surne 
courts da review claims without requiring exhaustion of adminis- 
trative remedies and some administrative actions result in less than 
complete administrative records. What thenQ 

Two Supreme Court cases, Camp u. Pif ts le4 and Cilitem to 
Besense Owrton Park 0. Volpe,lii provide the standard far review 
of such informal agency actions and address the question of an in- 
adequate administrative record. These cases indicate that an "arhi- 
trary and capricious" standard applies to review of agency action. 
absent a statutory, "on-the-record," hearing requirement. Further, 
in limited cmumstances, the Court has called for agency supplemen- 
tation of an inadequate agency record. Courts have supplemented 
inadequate administrative records through remand, use of affi- 
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davits, evidentiary hearings involving agency officials, or allowing 
limited discovery.1rs 

V. CONCLUSION 

The A P A  does not exempt the military departments in general 
from its provisions. It does contain almost blanket exceptions for 
'Yourts martial [sic] and military commissions" and "military 
authority exercised in the fieid in time of war." Further, it exempts 
military functions from Its rulemaking and formal aaudication pro- 
visions. 

While these exemptions are significant, there are several impor- 
tant requirements that the A P A  may impose on military adminis- 
trative actions. First, the military departments must publish 
"substantive rules of general applicability" in the Federal Register 
"far guidance of the general public." Second, one could argue that 
the literal language of the A P A  requires the military departments to 
allow military members to be represented by coun~el whenever they 
are compelled to appear before a military department representative 
or to appear personally and with counsel when they have an interest 
at stake in a military administrative action. However, a strong argu- 
ment exists that there is an implicit exception to these requirements 
for the military. Third, the literal language of the A P A ,  as  inter^ 
preted by the courts, requires the military departments to provide a 
brief statement of ressons when they deny certain administrative re- 
quests. In addition to these requirements, the A P A  provides the 
standards of review for most judicial challenges to military admin- 
istrative actions 

The area of the greatest potential litigation and development in 
military administrative practice involves the A P A ' s  rights to 
counsei, personal appearance, and notice of remom for denial set 
Out in 5 U.S.C. 5 556. Courts have begun to apply the notice of 
ressons for denial requirements of section 556(e) to some military 
administrative actions. To date, courts have not applied the require- 
ments of Section 665(b) regarding counsel and personal appearance 
to the rnllitary. Whether courts will do so, bssed on the section's 
literal language, or, instead, imply an exemption for the military 
because of concerns with discipline and effectiveness, remains to be 
seen. 
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MEDICAL CARE RECOVERY-AN ANALYSIS 
OF THE GOVERNMENT'S RIGHT 

TO RECOVER ITS MEDICAL EXPENSES 

by Major Bruce E.  Kasold' 

Tnis artzcle examines the ftve basic methods through which the 
g o v e r n m a t  can recover i t s  medical e z p m e s ,  i .e. ,  the Medical Care 
re coven^ Act, med-pay insurance, u n i m r e d  mto7iSt ewerage, no- 
faul t ,  and worker's compensation. It d i scuses  the i n t o p l a y  ofeach 
recovrry method and provides practical pidelims to the r e c o v ~ y  
judge advocate. In  addition, this  article coneludes that the g o u r n -  
m a t  has erroneously acquiesed on two issues: the effect of the in- 
juved party 's  contributory negligence on the government's tort 
claim and the effect sf no-Jault statutes o n  the g m n n m e n t ' s  tort 
claim. Final ly,  by discussing the interplay of each came of action 
this  article attempts to  inspzre new efferts in asserting the g o u r n -  
m a t ' s  basic right to recover in tort 

I. INTRODUCTION 

Every year the Department af Defense (DOD)' spends millions of 
dollars for the medical treatment of military personnel, their depen- 
dents, and other pemons entitled to medical treatment at govern- 

'Judge Advocate General's Corps, United Slates Army Currently assmed BJ 
Officer-in-Charge, \'I1 Corps. Augaburg Branch Office, 1884 I o  present Formerly as- 
signed = Litigation Attorney. Tort Branch. Lillgaflon Dlvlalon. Office of The Judge 
Adrocafe General. U S  Army. 1881-83, Chief of Admlnierraflve Law. Fort Belroir, 
> ~rgmia, 1879-81: Platoon Leader, S 1. 4th Infantry Divraian IMechanaed), Fort Car- 
son, Colorado, 1973.76 LL M , Georgetown Enwerrlty Law Center. 1982, J D 
University of Flonda. 1979, B S , United Stales Mdnary Academy 1973 Completed 
32d Judge Advocate Officer Graduaw Course, 1884, 9lsf Judge Advocate Officer 
Baric Course, 1978 Author of TovordDCfinrtron ~If lkBono FtdeSenimtr Systor, 
31 U. Fla L. Re\, 41 11883). Member of the bars of the Stare of Flonda, the Court af 
Military Appeals. and the L S Army Court of Military Review This slliele w= 
oilglnally submitted a8 a thesis m partial sallsfaefion of the  requiremenf~ of the 326 
Judge AdvocBre Officer Graduate Course 

gams In calendar ye- 1983 agency collections were 
)The Veterans Adminutration and Pubbc Health Service also have recovery pro- 

Army I 8,178,811 80 
h a w  (L 6,794,610.92 

AaForce: I 7,893,667 23 
VA 3 6.63S.lSZ.W 

PH.S  s 437.84711 
TOTAL $29,843,218 16 
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ment e x p e n ~ e . ~  A significant portion of these dollars 1s spent for care 
rendered for injuries suffered as a resuit of the tortious conduct of 

An equally significant portion of thew dollars is spent for 
care which may be the contractual or statutory obligation of a third 
party Pursuant to congressional statutes and governmental p011cy. 
each armed service has instituted a medical care recovery program 
designed to recover the medical expenses DOD incurs bur which are 
the contractual obligation of another party or the result of third par- 
ty negligence Because of frequent personnel transfers due to 
military needs. the recovery attorney lacks the luxury of time in de- 
veloping expertise in this field. To insure an effective program the 
attorney must quickly become familiar with the many legal bases 
upon which the government's medical expenses may be recovered. 
This article will examine those legal bases and focus on the 
parameters and weaknesses of the government's right to recover 
medical expenses and provide practical guidance and suggestions for 
recovering these expenses In addition, this article will discuss the 
interplay of the government's tort cause of action and its contractual 
or statutory right to benefits Finally. it will address the degree to 
which state no-fault la\is are affecting the gmernment's right to 
reC"ver I" tort 6 

'Member? of the armed forcer end their dependents are entitled ID free or subs,- 
dized care 10 C S C 44 1071-1078 (1982) "he government also prowdes free medlcal 
care for federal civilian employees 6 U S  C 64 8101-8150 (1982). .4merican seamen 
42 U 8 C 4 249 (1076 & Supp V 19811 Veterans 38 U S C 44 610(a!. 612 11876). and 
Coast Guard. Coast and Geodetic Survey. and Publlc Health Servlre Commnramned 
Corps perrannel 42 U S C 4 253W (1876) 

'The A a  Force 1s the only lervlce currendb mslnfslnlng B breakdarn of Its COI- 
l e ~ l l o n ~  In calendar year 1983 I t  collected $4.218 761, 01 roughly 57 percent of Its 
c ~ l l e c t m n ~  from the fhlrd party farlfeasor 01 the lnsumr Telephone Conlersallon 
with W q m  William Albright. Gorvernment Recoven Sectron Claims and Ton  Sec 
tmn Office of The Judge Adiocale General U S  A a  Force 
*In calendar year 1083. the A a  Force collected $3,874,906 2 3  or approxlmatelv 47 

p e r ~ e n i  oi 11s collections. pursuant to B ~ o n f r a ~ ~ u a l  or statutory obligation of B third 
party I 

' E o  U 8 Dep'r of Aim). Reg Na 27 40. Legal Serncer-Llflgarlan. ch 5 (16 June 
1973). Alr Force Reg No 112-1. Clam13 and Tort Llflgatlon ch 

* W m v  contend that the na-fault ~tafufes have completely eliminated the govern 
15 ( I  l u l )  1083) 

.Vri Fault lniurerr 21 B C L Rev 623 (1880) 
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11. INITIAL RECOVERY EFFORTS 

Medical care reco~ery efforts by the military' began as early as 
1948 when the War Department amended an existing regulation to 
provide for the administrative collection of medical  expense^,^ as 
well as other related  expense^,^ incurred by the government LF a 
result of injuries to service members caused by the tortious acts of 
third parties. Potential claims had already reached a significant 
levello when the authority of the government to recoup these ex- 
penses was challenged in United States u. Standard Oi l .11  This case 
arose out of a typical vehicular accident case involving clear negii- 
gence on the part of an employee of Standard nil which resulted in 
injuries t o  a service member Private John Etzel.lz Private Etzel spent 
several days in the hospital a t  a cost to the government of $123 34.13 
In addition, he continued to receive his pay while he was hospital- 
ized amounting to $69.31.'+ The government's claim for reimburse- 
ment of these expenses was denied by Standard Oil and the United 
States flied suit.15 

'Some r e c ~ ~ e i i e s  were being made p u ~ u s n l  to the Federal Employee's Compen- 
sanan Act al l016  The Veteran's Administration also began recovenen 8n the 1030s 
For s discussion af these early reeovener, see Long, The Federal llalical Caw 
RBCOV- l e 1  A CueStudy m lhe Creation oJFrdmal Common Low, 18 Vi11 L Rev 
353, 358-59 (1073) 

U S  Dep't of Army, Reg No. 25-220. Claims In Favor af The United Stater, (13 
May, 1043) The regulation failed Lo sfale my legal basis for the government's claim 
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At the distnct court, the government argued generally that the 
common law doctdne per quod smitium arnisit,'e which arose out 
of the master-servant relationship and permitted a master to recover 
damages related to the lass af his Servant," should he expanded to 
include the state-soldier relationship.ln The district court accepted 
this analogy and found in favor of the government.le Interestingly, 
the court never addressed the issue of whether state or federal law 
was applicable and apparently applied general concepts of the corn 
mon law.zo On appeal, the Ninth Circuit directly addressed the issue 
of which law was applicable.2' Noting the absence of federal legis- 
latian in the area, the court determined that state substantive law 
would be controlling.2z The court further noted that the master's 
cause of action for loss of his servant's services had been codified in 
California23 and Lt held that the state-soldier relationship did not fall 
within this c o n d i f ~ a t i o n . ~ ~  Accordingly, the government had no 
cause of action. 

On certiorari.2s the Supreme Court upheid the Kinth Circuit's uiti- 
mate ruling that the United States could not recover Its expenses; 
however, its rationale was completely different. The Court made 
two significant decisions which resulted in its affirmance of the ap- 
pellate court's ruling Fint,  It held that State law did not govern the 
issue of whether the government had a cause of action le Second, 
after noting that there was not existing federal cause of action" and 
recognizing its own abiiity to either create federal common lawz8 or 

"60 F Supp 807 (S D Cal 1945) A~lus l ly ,  the dwtrlel court opinion never men- 
t ions this eau~e  of action by name I t  IS clear, however. that lhls ls the cause af B c l l m  
that the 80rernmen1 argued should have been applled to  IIS sIuatlun See the 
Suorame Court I ducusimn on thls sublecf Standad 011. 332 U S at 312 314 See 
&o tang mpm note 7 .  at 360-62 

has arflele suprn note 7, at 355-55,  360-62 
"Profess01 Long pmvldes an excellent dlieusmn of the pm WOd Cause of acflon tn 

lS6O F Supp at 810 
,The district coulf reasoned that the soldler-state relarionihlp created an even 

higher duty than the male1  senant relafmnshlp Id 
at 810-13 

"153 F 26 558. 860 (8th Cu 18461 
**Id 
=Id at 860 
"Id st 861 
"'322 E S 301 11846) 
"id sf 305 Although ~f did not do 80 below. the government argued tho PolltlOn to 

the Supreme Court Id 
"'Id sf 307 
*'Id sf 308 When Con@esr has not acted, the courts are free to shape federal Cam- 

mon law and may lmk to sfale law far guidance They may also adapt state law - the 
sppllcable federal law m whole or ~n part See obo Long. %pro note 7, 81 362-67 
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adopt existing state law as the federal law,28 the court elected to 
defer to Congress to determine what the federal law should be 

In holding that state law was inapplicable to the government's 
potential tort cause of action, the Court relied heavily on its per. 
ception that the state-soldier relationship WBS uniquely federal in 
nature and that state law should not govern the rights and duties 
that a m  from it.31 The Court WBS also influenced by the belief that 
the government's attempt to recover its expenses WBS a matter of 
federal fiscal policy and better governed by federal law.ga While IC IS 
unclear to what d e w e  this later perception affected the Court's 
ultimate holding that federal law governed the issue at hand, it 1s 

clear that this perception was the primary basls for the Court's 
deferral to Conwss ;  as landlords of the federal treasury Congress 
could and should act to protect it.a3 Finally, while the Coun's deci- 
sion to reject the adoption of state law as the governing federal law 
WBS also based on this p r e m i ~ e , ~ '  it was equally based an the Court's 
observation that the mobility of the soldier would subject the 
government's cause of action, if based on state iaw, unnecessarily 
and perhaps quite burdensomely to the vagaries of state law.sb 

It is important to recognize that, after the Standard Oil decision, 
the government had little basis upon which to recover its medical ex- 
penses. Medical insurance was limited and no-fault insurance non- 
e x i ~ t e n t . ~ ~ T h e  Court had effectively eliminated any tort cause of ac- 
tion; Congress would have to fill the gap It is equally important to 
note that the Standard Oil decision did not specifically or even in- 
directly discuss or consider the government's right to recover its 
medical expenses pursuant to contract or some basis other than 
t ~ r t . ~ ~ T h i s  IS understandable since, at the time, these other methods 
af recovery were limited or nonexistent, and were not raised by the 
facts 

165 



MILITARY LAW REVIEW p o l .  108 

111. CONGRESS RESPONDS 

In 1960, the Comptroller General issued a report which concluded 
that the government was spending millions of dollars on medical 
care for q u n e s  caused by negligent third parties, dollars for which 
the United States had no means of recovery.s8 Moreover, these 
dallals were an unnecessary and unfair windfall to The tortfeasor or 
the ~nsurer who, except for the fortuitous fact that the government 
had provided the care, would be liable for the injured party's 
medical In states adhering to the collateral source doc- 
trine,40 the iqured party received free gorernrnent medicai care and 
the windfall cost of the medicai care from the tnrtfeamr or the in- 
surer Three years after this report, some fifteen years after the 
Standard Oi l  decision. Congress passed the Federal Medical Care 
Recovery Act The congressional history amply suppons that Con- 
gress was interested in preventing the "windfall" to  the tortfeasor, 
his insurer. or the inpred paRp.43 It was clear that the Act was in- 
tended to  fill the gap left by Standard Oil 4 4  In 1962, as in 1947 when 
Standard Oil was decided, medical insurance was limited and no- 
fault insurance was still non-existent;?j the Act focused solely on the 
government's tort cauae of action. On the other hand, while Con- 
gress reacted to the Supreme Court's challenge to create a federal 
tort cause of action, it did so in such a way as to rely on state law for 
the existence of that cause of action, ignoring the concern of the 
Court that the government's cause of action should not be subject to 
the vagaries of state law. 

"Comptroller General Repon, sup70 note 14 

'""der the c~llateral source _le. the L O ~ L O Y S I V  inured naris mav receive benefits 
"LO*. NPN note 7 ,  at 353 

. .  . .  . 
from a third pans and recover the costs of teh benefits from the tonfemor Wlthoul 
the collateral wurce mle, these third party benefits would reduce the llabihty of the 
tortfeuor See om all^ 22 Am Jur 2d Danzoaes 6 206 119851 

'"42 U S  C $8 2651-26E3 (1982) 
'8s Rep No 1945. 87th Cong., 2d Sesi 1 repnnlrd in I962 U S Code Cons & A d  

News 2637 
"Id 
' V e e  supra note 36 
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IV. THE TORT CAUSE OF ACTION 

The Act gives the United States a recovery right based in federal 
law, superimposed on state substantive law. It also grants the 
government an independent right to recover its medical expenses as 
well as a subrogated nght. Finally, it provides some procedural 
rights designed to facilitate recovew efforts. 

A .  THE INDEPENDENT RIGHT 

An independent came of action 1s one which is neither dependent 
nor affected by the defenses peculiar to another’s cause of action 
Thus, under the per p o d  smitium amisit cause of action, a master 
could w e  a torifeasor for the medical expenses that the master had 
incurred in providing care to the iwured servant, regardless of the 
servant’s right to sue the tortfeaSor.4B If the servant gave the tort- 
feasor a full release, this would have no effect on the master’s right 
to sue the tonfeasor. The congressional history supports the can- 
ciusion that Congress attempted to create this type a i  independent 
cause of action when it passed the Act.*’ Nevertheless, the actual 
wording of the Act is confusion. The Act provides: 

In any case in which the United States is authodzed or re- 
quired by law to furnish hospital, medical, surgical, or 
dental care and treatment (including prostheses and 
medical appliances) to a person who is injured or suffers a 
disease, after the effective date of this Act, under circum- 
stances creating a tort liability upon some third person 
(other than or in addition to the United States and except 
employers OT seamen treated under the provisions of sec- 
tion 249 of this title) to pay damages therefor, the United 
States shall have a right to recover from said third person 
the reasonable value of the care and treatment so furnish- 
ed or to be furnished and shall, as to this right be Subro- 
gated ta any right or claim that the injured or diseased per- 
son, his guardian, personal representative, estate, depen- 
dents, or survivors has against such third p e r s n  to the ex- 
tent of the reasonable value of the care and treatment so 

d6Ser ap70 note 11 and accompanying text. 
“3 Rep No 1046.87th Cong., 26 Seas 1. rrpnnlpd m 1062 U S Code Cong & A d  

New3 2837 SPP aho Long, mpra note 7, 81 367-39 
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furnished or to be furnished. The head of the department 
or agmcy of the United States furnishing such care or 
treatment may also require the injured or diseased person, 
his guardian, personal representative, estate, dependents, 
or su~v~vors ,  as appropriate, to assign his claim or cause of 
action against the third person to the extent of that nght 
or  

If Congress wished to create an independent cause of action. It was 
anomoious to provide that the United States' right "is wbrogated to 
any right or d a m "  that the iqiured party had for the medical ex- 
penses. Ivloreover. it was difficult to discern why the Act provided 
that the United States may require an assignment of the iwured par- 
ty's nght to recover these expenses 

Although commentators have recognized the ambiguity and called 
for various conciusions,'8 the courts have over the past twenty-two 
years unanimously concluded that the United States does indeed 
have an independent cause of action Thus, a release given by the 
iwured pany to the tonfeasor has no effect on the goiernment's 
right to recover from the tortfeasor.jl Similarly. if the iwured party 
brings suit and settles or wins the case, the government 15 not barred 
from instituting a separate suit and recovering its medical 
expenses.j2 The tortfeasor has been held to have been charged with 
knowledge of the statute and a presumption was created that the 
medical records were remewed before settlement had been reached 
or judicial decision had been rendered.j3 

It 15 important to note that the government's cause of action is 
against the tonfeasor and not the tortfeasor's insurer.s4 While It IS 
undoubtedly true that most recoveries are ultimately paid by the In- 
surer, the Act gives no direct cause of action against the insurer. The 

"42 U S  C. 4 2651(sI (1862) 
W n e  rnlerprefatlon lg that the Gnrled States only had B subrogation rlnht See 

Grace, 7Re Mdiml Cam R a a ' o y  Act And I& S& WacU 36 Ins Counael J 1258 
(18681 Anorherview IS thatthegovernment wasganred anlndependenrrighrrhlch 
could be enforced through subrogation. Son, e g , ,  Noane, May PlamtLl7'hclsde 7'hhr 
Unzkd Sfam' Claim Unnder he Medinl Core R#couery A d  Wilhoul Govmmml 
Inmmhon? 10 A F JAG L Rev. 20 (1866) For addilmnal lntemretatrons see Long. 
supra note 7. at 367-73 

bOE,g, Unlted States v York, 346 F 2d 582 (6th Ca 18681. Enzed States \ Neal, 443 
F Sup0 1307(D Ueb 18781 

"United Stales Y .  York, 348 F 2d 562(6fhCn 1868). DnlfedSfarexv Wmler. 275F 
Supp 685 (E D Pa 1867) 

I W g ,  United States v Barthalomew 266 F Supp 213 (W D Okia 18681 
"ib 
6'Cniled Stales \ Farm Bureau In8 Ca , 527 F 26 564 (8th Clr 18761 
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liability of the insurance companies arises solely from their con- 
tractual obligation to the t ~ r t f e a s o r . ~ ~  The courts have, however, 
held the insurer to the same constructive notice as the tortfeawr. 
Therefore, their lack of actual notice is not a defense to their con- 
tractual obligation to pay for the tortfeasor's liability, once liability 
has been 

The independent cause of action also permits the United States to 
recover in states which do not recognize the collateral source doc- 
trine.67 The inability of the injured party to recover these expenses 
has no effect on the government's claim. Other aspects of the in- 
dependent cause of action include the right to institute wi t  sep- 
arately from the injured party's suit6s and the lack of any require- 
ment that an assignment be obtained from the injured There 
are several ather apee ts  closely related to the government's inde- 
pendent right such as the effect of state immunity laws and guest 
statutes, but these are ais0 related to the issue of which substantive 
law governs the government's cause of action and they will be dis- 
cussed later under the substantive law heading.OD 

B. THE SUBROGATED RIGHT 

While the government's independent cause of action is well recog- 
nized, its subrogated one is not. Under a true subrogation, the United 
States would be able to "step into the shoes" of the injured party 
and aSsume his or her right to recover medical  expense^.^^ The 
government's right to recover would be completely dependent on 
the injured party's right to recover Thus, in states which do not 
recognize the collateral source doctrine, the injured penon would be 
barred from recovering medical expenses for which he did not pay. 

"Id 
I'unrled Stater v Bartholomew, 266 F. Supp 213 W' D. Okla 1969). 

fm text accompanying nolei 132-39 
"Eg.,  Unrted States v York, 388 F 26 682 (6th CY 1'2681, United States v W I -  

frock. 26s F S u m  325 LE D. Pa. 1867). 
%%e iqfm text aecompanylng notes 68-73 
"Subrogation 16 bmndiy dehned m the subslifUtlon of one pemn for another Con- 

cernhg B legal claim 01 right Scr g o i e m l l y  77 Am. Jur. 2d Submgalln $* 1-142 
(1874). 

169 



MILITARY LAW REVIEW [Vol. 108 

Under a subrogated right, the United States would therefore have no 
right to recover its medical expenses. Similarly, contributory negli- 
gence, state statutes of limitation, and other defenses peculiar t o  the 
tortfeasor would act to bar the government's subrogated claim.5z 
Yet, in at least one instance, the government may find it desirable to 
assert a subrogated claim. If, for example, the independent cause of 
action ia barred by the three year federal statute of i i m i t a t t i a n ~ ~ ~  but 
the injured party's claim IS not yet barred by the applicable state 
statute of limitations, the government would find It advantageous to 
wert  a subrogated claim and reap the benefit of the longer state 
statute of i i m i t a t i o n ~ . ~ ~  

The position that the government has a subrogated as well as an in- 
dependent cause of action has been suggested in several commen- 
taries" and adopted, in dicta, by two C O U T ~ S . ~ ~  It has never,  how^ 
ever, been germane to a c a e  holding. Moreover, in at least one de- 
cision, the injured party was permitted to recover the cost of his 
medical care an the theory that the United States' claim was an in- 
dependent ane which was barred by Its failure to file suit within the 
three year federal statute of  limitation^.^' 

It is not recommended that the United States wait until the three 
year statute of limitations has expired, but, if faced with the s i tua~  
tion, the posibility of a subrogated right should be examined. 

"Id. at 128 
"28 U S  C 6 241Mb) (1876). Sea tMm accompanylna nates 74-81 
* % g ,  n a .  stat. ~ n n  8 86 11 (west 1882) (4 year rutUte of iLmaationr), N H R~~ 

Stat  Ann 9 4 (1883) (6 year ifsfute of limaaflons) In addlflon. many shorter state 
Ifsitute~ifLimitntionimnybeloUedforavaner~ofrea;rons. fheseEtarureseffecrively 
extend the P&ad m which wit could be brought E I, Alabama hu B 1 year statute 
of hoaf loni ,  Ala. Code 4 6-2-30 (1882). This IO tolled, however, >f the fonfeiuoi 13 
absent from the state. id et 9 5-2-lo. or d the injured party IS under 18 years of age. 
Id. at S 6-2-8. 

Turner, Hwilnl RemveriJ Clotm (42 U S  C 2651J' hs United SlaIDJ w 0 
Submgm, 12 JAGL Rev 44(1870); Comment, hsRightAndRemdzeS O j R e  L'nnzted 
Sfnfss Undm hs F h l  M e d a l  Care R B c w  Act. 74 Dick L Rev 115. 126-28 

"Id. at 128 
"28 U S  C 6241Mb1 118761. Sea mfm accomoanvms nates 74-81 .. . , . . . . . . 
* % g ,  n a .  stat. ~ n n  8 86 11 (west 1882) (4 year rutUte of iLmaationr), N H R~~ 

Stat  Ann 9 4 (1883) (6 year ifsfute of limaaflons) In addlflon. many shorter state 
Ifsitute~ifLimitntionimnybeloUedforavaner~ofrea;rons. fheseEtarureseffecrively 
extend the P&ad m which wit could be brought E I, Alabama hu B 1 year statute 
of hoaf loni ,  Ala. Code 4 6-2-30 (1882). This IO tolled, however, >f the fonfeiuoi 13 
absent from the state. id et 9 5-2-lo. or d the injured party IS under 18 years of age. 
Id. at S 6-2-8. 

Turner, Hwilnl RemveriJ Clotm (42 U S  C 2651J' hs United SlaIDJ w 0 
Submgm, 12 JAGL Rev 44(1870); Comment, hsRightAndRemdzeS O j R e  L'nnzted 
Sfnfss Undm hs F h l  M e d a l  Care R B c w  Act. 74 Dick L Rev 115. 126-28 
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C. THE SUBSTANTIVE LAW 

To the extent the United States has a subrogated cause of action, 
this right is governed by state law and subject to any defenses that 
the tortfeasor may have against the injured party The independent 
cause of action, on the other hand, IS governed by federal law, 
although in cenain instances the state law has been adopted as 
federal law 

With Congress focusing on the tort cause of action, it gave the 
government a right to recover medical expenses from a third party 
only when the injuries far which care was rendered were suffered 
under circumstances creating a tort liability on the third party. An 
obvious and key limitation to the government's recovery is that 
there be the creation of some tort lmbiiity.as 

Whether federal common law shouid be determinative of what cir- 
cumstances create tort liability, or whether state law should be 
adapted as the governing federal law was never addressed by Con- 
gresQa the decision was ieft to the courts. Surprisingly, tthis impor- 
tant issue, the Same one that faced the Supreme Court in Standard 
Oil, was not fully addressed until the United States v. NeaP decision 
in 1878 By that time, however, in deciding related issues, the courts 
had unanimously assumed that state law controlled the creation of 
tort liability." Not surprisingly, the district court m Neal reached 
this same conclusion, albeit after a full analysis.'z This conclusion 
makes the government's cause of action subject to the vagaries of 
state law; a tort in one state may not be a tort m another state. While 
the geatest  impact of this decision occurs m states whose no-fault 
law eliminates tort Uabiiit~, '~ it also significantly impact8 upon the 
tort cause of action itself. 

1. state statute Of Limitations 

One of the initial issues concerning the government's cause of ac- 
tion was whether the state or federal statute of limitations was ap- 
plicable. Proponents of the state statute of limitations aruged that, 
since the Act relied on state law to determine the existence of tort 

' 4 2  C S C.  6 2651(a) (IBSZI. 
"S Rep No 1846.87fhCong.2dSess  l,r-n(pdmLB62U.S.CadeCong &Ad 

'0443 F Supp. 1307, 1311 (D Neb 197.91. 
"Id 
,aid 
'"e >"Ira ten accompanyI@ notes 218-87 

News 2637 
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liability, the state statute of limitations should also be applicable 74 

Thus, if an injured party's cause of action was barred because of the 
state Statute of ilmltatlans, the government's cause of action should 
aim be barred; the tort liability no longer exnred. 

The initial decision on this matter, followed unanimously by the 
other courts, was rendered in L'nited StUtes li. Fort Bmnning R i p  
",id Pisfol Club '+ The court rejected the applicability of the state 
statute of limitations because it did not comport with the literal 
wording of the Act nor the intent of Congress The 4c t  literally 
gave the Unned States a cause of action whenever the circumstances 
surrounding the ~quury "creatled] con liability upon some third per- 
son . . . ."" The statute of limitations, while it curtailed a person's 
right to bring a cause of action. had 'nothing to do" with whether B 

tort cause of action was created or not 'BMoreover. Congress clearly 
attempted to create an independent cause of action m favor of the 
United States, not subject ta the procedural defenses that a tort- 
feasor may raise against an injured party is Once tort liability was 
created. the United States had a cause of action. In dictum, the court 
noted that a state substantive defense might negate the creation of 
tort liability. but the court refused to delineate those that would do 
so.Bn It did caution. however, that the distinction would not neces- 
sarily be determined by "the traditional but uncertain line between 
'procedure and 'substance 

2. Family Immunity Laws 

The effect that a state family immunity law might have on the 
government's cause of action was first addressed by the Fifth Circuit 
in United Slates 2) Hnz/n~s.~~ In Haymas,  the wife of a serviceman 
was a passenger in a car owned and operated by the husband when 
she wffered Injuries as a result of the husband's negligence The 
husband refused to reimburse the government for Its medical ex- 
penses, arguing he was not liable because there was no tort cause of 
action for a wife (Injured party) to recover medical expenses from 

"United States v Fort Bennlng Rifle and Piifal Club. 387 F 26 884 (6th Cir 1867) 
' * Id Seealso UnnedSLateP v Government Employeeslns Ca 408F 2d 117 ( 3 d C s  

1069). Forrester I United Skates 300 F Supp 1157 (W D Pa 1970) 

7 F 26 at 807 

80387 F 26 81 887 
SSP alnn Long. sum note 7 ,  at 367-69 

~, r. 

11446 F 26 807 (5th C r  1 9 i l )  
asrd at 800 
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her husband (the third party).84 Under Louisiana iaw, the husband 
had the sole right to  recover the medical expenses and a suit against 
himself was a 

The court. in rejecting the husband's argument. examined the 
underlying immumty law. It perceived the husband's legal owner- 
ship of the claims for medical expenses as a procedurai device ''in no 
way a circumstance creating or negating tort liability."80 There was 
no substantive defense negating the wife's claim against the hus- 
band; rather, the wife waj  merely precluded from bringing suit 8' 

In L'nited Stales t,. ,?%ore,28 the Third Circuit followed suit. In 
.Wooore, the husband and child were injured in an automobile ac- 
cident through the negligence of the wife.8e Maine had a family im- 
munity law precluding family members from sung a spouse or 
parent.8o The district court interpreted this statute as purging any 
tort liability of the parent o r s p a ~ s e . ~ '  The appellate couTt, however, 
interpreted it as merely imposing a "legal disability" on the family 
member preventing them from bringing suit against the spouse or 
parent.gz Tort liability existed. it just could not be enforced by a 
family member. 

Both of these cases, the only cases to address the intrafamily Im- 
munity laws, Stem from the Supreme Court's decision in Standard 
0~1 that the federal cause of action should not be subject to the 
vagaries of state law.g3 While Congress apparently intended this 
result, it nevertheless hinged the government's cause af action on 
the creation of tart liability between the injured party and the third 
party. This created a dilemma for the courts. On the one hand. It was 
ciear that the intra-family immunity laws barred suit by one spouse 
or family member against another. On the other hand, under normal 
circumstances, tort liability would have been enforceable By con- 
struing the mtra-family immunity laws as procedural, the courts 
satisfied the objectives of both statutes. The government could 
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recover because tort liability had been created. Yet, the state pur- 
pose for establishing intra-family immunity would remain unaf- 
fected-family members were still precluded from suing each other 

3. Automobile Guest Statutes 

Guest statutes generally require a higher degree of negligence to 
be established before a nan-paying automobile passenger may sue 
the dnver for any iwuries the passenger may ~uffer .~ 'They  pose the 
m e  issue presented by the intra-family immunity laws, to what ex- 
tent will they affect the government's nght to recover its medical 
expenses? 

The early decisions were heavily influenced by the intra-family 
immunit? cases and viewed the guest statutes as merely creating a 
procedural hurdle to the ir(iured party's tort c1arn.e6 Tort liability ex- 
isted, it just could not be enforced by the injured party unless gross 
negligence could be established. Since tort liability had been 
created, the government had a cause of action. Moreover, the 
government's recovery right was not conditioned on establishing 
gross negligence. under the Act, ordinary negligence wauid 
suffice 86 

In a sharp break from these earlier decisions, two fairly recent 
cases have rejected this analys~s.~' The first of these cases, United 
States i.. fully analyzed the issue InNeal, the district court 
was more impressed by the dissimilarity between the intra-family 
immunity laws and the guest statutes than their similarity The 
court noted that the family immunity law established an affirmative 
defense to be raised by the defendant and, therefore, it would be re- 
garded as a procedural bar to one's liabiiity.lY0 The tort liability ex- 
isted, but could not be enforced because of the family immunity. The 
guest statute, however, affected the substantive nght of the iqured 
party: there was no tort liability unless the injured party was injured 
as a i ewi t  of gross neghgence.lo1 This was not an affirmative defense 

"United SLafes Y Fone. 427 F Supp 340 (D Del 18771, Government Em~loyeer  
l n i u  Ca v Bales. 414 F Supp 858 (ED Ark 1076). 

174 



19861 MEDICAL CARE RECOVERY 

to he raised by the defendant to avoid tort liabihty; the liability 
simply did not exist without it.10z Under this theory, the government 
war denied its recovery right, unless gross negligence could be estab- 
lished, because tort liability had never existed. 

The government attorney faced with a guest statute must be 
aware of both applications. Obviously, the attorney should seek to 
have the guest statute construed as it was in the early decisions, a 
procedural hurdle instead of the elimrnatian of tort liability from the 
outset. Unfortunately, it is difficult to attack the Neal analysis. The 
guest statute appears to  he a broad blanket elimination of ordinary 
tort liability and, without tort liability, the government has no cause 
of action under the Act. This elimination of traditional tort liability 
encroaches on the breadth and S C O D ~  of the Act and it foreshadowed 
the much greater encroachment arguably visited by the advent of 
no-fault statutes.103 

4. Conlributwy N e g l i ~ m e  

Surprisingly, there is little case law an the effect contributory or 
comparative negligence will have on the government's cause of ac- 
tion. The contributory negligence issue couid arise in three situa- 
tions, each of which will be examined separately. In the most com- 
mon situation, the injured party 1s contnbutorily negligent, but IS 
not a government employee at the time of the accident or at least 1s 

not within the scope of government duties If an employee. In a w i t  
against a third party, the contributory negligence will bar or reduce 
the Injured party's recovery. But  the effect that It will have an the 
government's cause of action has never been directly addressed by 
the courts In an early case, one court stated in dictum that the 
government's cause of action eauid be defeated by the contributory 
negligence of the injured pany.lo4 in United States u. Housing 
Authority o j B r e m e r t ~ n , ~ ~ ~  the Ninth Qrcmt addressed the issue of 
whether the parents' contributory negligence in injuries sustained 
by their child would act to bar a claim by the United States against 
the co-negligent Housing Authority Inasmuch as the contnbutary 
negligence was not attnbutabie to the injured chiid, It was held to 
have no affect an the Child's cause of action lo' Similarly, the C O U ~  

"'Id 
1 0 B s e e  tPJM Lex! accompnnyml notes 215.87 
"'United States v Greene, 266 F. Supp 976 (N D 111 1867) 
'05416 F2d 23'2 (9th Cs. 19691 
'"Id at 240 
l0'Id. at 213 
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held that it had no affect on the gorernment's cause of In 
dictum, however. the court indicated that. had the i lyured part? 
been contributorily negligent, defeating his own claim. the govern- 
ment'\ claim would have also been defe8ted.1°' In yet another case, 
.Mnrlilz~r 1 .  Co-c."" the Eighth Circuit rejected the argument that thp 
government's contributory negligence would offiet the liability of a 
Third party when that contributory negligence was not attributable 
to the injured party As in H o u s i q  Authnrifg, however, the court 
implied that the contributory negligence of the injured party would 
har or reduce the government's c lam for medical expenses.111 

Perhapi hecause of these ~ r n p l ~ c a t i ~ n ~  that the government s claim 
is subject to the contributory negligence of the injured party. the 
government, in practice, has acquiesced. This appears. however, to 
be giving up the ship without a fight At least one commentator has 
3uggeTted that the government's cause of action be treated as if 11 
were a right I )PT  Uwod srrz3itium ami,%t, the type of independent 
right that Congress attempted to create in favor of the 
government Dean Proiser and other notable legal scholars have 
contended that contributory negligence should have no bearing on 
recovery p e r  quod Nevertheiess, sole reliance on an analogy to 
thm cause of action LC not full? satisfactory because a number of 
cases hare held that the p e r  quod cause of action 19 subject to con- 
trthutory negligence 

The recent decision and analysis in United States F .  how- 
eier,  offer strong support for the poatmn that contributory negli- 
gence of the injured party should not affect the government's  in^ 
dependent right to recover its medical expenses. In Neal, the court 
looked to the state substantive law to see if it created tori liability. If 
it did, then the government had a cause of action under the Act 
which was not affected by affirmative defenses which the third par- 
ty could raise against the injured parcy. The government's cause of 
action would only be affected if the state l a r  eliminated a tolt cause 

lo'ld 
l0'ld 

382 F 26 I15 (8th Clr 19671 
Id at 124 

I d  Many e ~ e r  have held theper Quod cause of zctlon to be barred b) contnbu 
tom negligence Professor Long concurs with Dean P~orrer m suggesting that fheSe 
eases are wrongly decided See W Praiser, Tort, 882 (4th ed 18711 

" ' E g ,  Pioneer Conslr Co I, Bergeron, 172 Colo 414. 462 P Z d  585 (15691 
b'meman Y Caner. 212 Mmn 258, 4 NU' 2d 83 (1542) 

"'443 P Supp 1307 D Neb. 19781 See sugm text accompanyng nates 58-103 

Long supra note 7 .  at 375 
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of action or failed to recognize it. Under this theory, the contribu- 
tory or comparative negligence of the injured party, which are af- 
firmative defenses to  be raised by the third party, would not affect 
the government's claim. This approach toward the government's 
cause of action creates a proper balance between the reliance on 
state law for existence of a cause of action and the need to protect 
the government's claim from the vagaries of that very state law. The 
government's cause of action IS dependent an stace law only for its 
creation not ita subsequent dimmuation. It is submitted that, when 
the injured party is contributorily 01 comparatively neghgent, the 
government should vigorously punue its full claim and not reduce or 
negotiate it based solely on the existence of the injured party's 
negligence. 

The second situation presents a more difficult case for the govern- 
ment. In this situation, the contributorily negligent iryured party is a 
government empioyee acting within the scope of his duties at the 
time of the accident. The employee's negligence is imputed to the 
government, making the government liable for damages to the third 
party. While no case specifically addressed the issue concerning the 
government's counterclaim for medical expenses, the general rule is 
that responsibility is applied "both ways."116 Thus, the government 
will probably be imputed with the contributory negligence in its role 
as a plaintiff just as it was in its role as a defendant. This comports 
with the concept of fairness which would act to preclude the govem- 
ment from shirking its own contributory negligence. Because of this 
"both ways" rule, when the injured party is a government 
employee. the recovery attorney should determine if the employee 
was acting within the scope of his or her duties at the time of the ac- 
cident. If he or she was, the attorney should be prepared to negotiate 
the government's claim based on the contributory negligence of the 
injured party. At a minimum, this type of case should not be used to 
test the applicability of the iqured party's contributory negligence 
to the government's claim. 

The final situation is presented when a government employee, 
within the scope of his or her duties, 1s contnbutoriiy negligent with 
a third party in causing injuries to another government employee 
who was not negligent at ail. This scenario has been visited twice by 
the courts with opposite results. 

In CallfoniaPacZfic Utilities Co. v. United States,1L' a soldier 
received severe injuries when a radio antenna that he was carrying 

"SW Pmsser. Torts 488 (4th ed 1971) 
"'194 Ci CI 703 (1971) 
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hit some electric power lines. He was found not to be negligent but 
his supervisors, and thus the United States. were held negligent for 
not warning him about the electric lines."* In addition, the utiiitb 
company was held negligent for failing to  mantain the lines in ac- 
cordance with required standards 'la With little discussion and 
reliance only an the dictum of an eariiercase that contributory negii- 
gence would bar the government's claim, the court held that the 
L'nited States' claim was barred by its contributory negligence 12'1 

In M a d d u  0. Cos,121 a government empioyee, Cox. was iqured m 
an automobile accident while he was a passenger m a government 
vehicle. While he was not negligent, the dnver of the government 
vehicle and the driver of the other vehicle, Maddux, were both 
found contributorily negligent l Z 2  Cox sued Maddux for his iryuries 
and Maddux, who was also Injured, sued the United States The 
United States counterclaimed for Its medical expenses related to 
Cox's ~ n j u r i e s . ~ ~ ~  

Since Cox was not contributorily negligent, he was entitled to a 
full award of damages against Maddux. The government driver and 
Maddux were joint tortfeasors and Cox could elect to recover against 
either.12s Maddux argued, however, that the government's claim 
should be offset by the negligence of the government driver which 
was imputed to the government.lz6 Focusing on the basis af the 
government's claim, the court rejected this argument Under the 
Act, the government's claim arose out of the liability of >laddux to 
Cox.1z8 The coincidental liability of the government to Maddux, 
based on the government driver's negligence, had no effect on the 
Yaddux-Cox liabiIitv.lxs Accordindv. the aovernment driver's nenii- I. I 

gence was held to have no effect on the government's claim for 
medical expenses.'30 
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Because they lacked a fuii analysis of the h u e ,  neither of these 
cases is very helpful in determining what outcome might result to- 
day. Moreover, the Neal rationale cannot be directly applied because 
the government was contributorily negligent in causing the injuries 
for which it later provided care  This is not a m e  where the injured 
pBIty'8 negligence acts to reduce or negate the government's cialm. 
instead, it IS a case where the government's own negligence would 
affect its claim. The "both ways" rationale is similarly not directly 
applicable because the i i u r e d  party was not the actor whose negli- 
gence is imputed to the government. Yet, the same fairness concept 
that arises in the cases applying the "bath ways" rationale arises in 
this situation. When the government is partially to blame for the in- 
juries which give rise to its medical claim, it should not be able to 
avoid that negligence. Accordingly, while the MadduL. c a e  holds 
that the government is entitled to recover its expenses, it is ques. 
tionable whether this decision wiii be followed. It is recommended 
that the government continue to negotiate its claims b w d  on its 
awn contributory negligenee, and, as noted above, not use this fact 
situation to test the contributory negligence issue. 

D. T m  PROCEDURAL RIGHTS 

The Act provides many procedural advantages or rights which the 
Vnited States may utilize to assist or enforce collection of its tort 
claim.131 Thus, the government may bring an independent suit, or 
intervent in the injured party's suit against the tor t fewr .  In addi- 
tion, injured parties may bring suit on their own behalves and 
recover an behalf of the United State% Finally, the statute 
authorizes the President to prescribe the reasonable rates for the 
medical care provided. 

The Act states as fallows: 

The United States may, to enforce such right, (1) inter- 
vene orjoin in any action or proceeding brought by the in- 
jured or diseased person, his guardian, personal 
representative, estate, dependents, or survivors, against 
the third person who is liable for the injury or disease; or 
(2) If such action or proceeding is not commenced within 
six months after the first day in which care and treatment 
is furnished by the United States in connection with the 

'"For an early dlseuJslon of the admlnlsfraflan af the hef, see Long, Admininlro- 
lzm ofthe Federal MPdmal Core &mm Act, 46 Notre Dame Lpv 263 (1870-713. 
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injury or disease involved, institute and prosecute legal 
proceedings against the third person who is iiabie for the 
injury or disease, in a State or Federal court, either alone 
(in its own name or in the name of the injured person, his 
guardian, pemonal representative, estate, dependents, or 
survivors) or in conjunction with the injured or diseased 
person. his guardian, pemonal representative, estate, 
dependents, or 

1 The Indepadent Suit us. fnteruention 

The Act cieariy permits the United States to file a separate suit if 
the injured party fails to institute legal proceedings within SIX 

months of his initial government provided medical care. It also per- 
mits the United States to intervene in the injured party's case once it 
is filed. It is not clear, however. If the United States LS limited saieiy 
to intervention if the iryured party files within the six month period, 
or if the government may still initiate separate legal proceedings. 
Proponents of limiting the government's options have argued that 
the statute was intended to preclude multiple litigation by requiring 
intervention in all cases except when the iwured party failed to file 
wit  within the six month period.'330pponents have argued that this 
provision was merely optional to the government and that a strict in- 
terpretation would create a procedural statute of limitations barring 
the government's right to recover unless it intervened in the injured 
party's suit.lB4 

In a sene of cases culminating in United States v.  Housing 
Authority of B7.merlm,131 the have rejected the argument 
that the government had to intervene in the injured party's case if 
that suit was filed within the six month period The Statutory 
authorization to either intervene or file a separate suit was con- 
strued u stating options available to the government, rather than 
limiting the government to a paRicular procedure.I3' 

These decisions permit the government attorney to elect in every 
c u e  whether to intervene or file a separate suit. While the decision 
is often a personal one based on the location of the injured party's 

Ir*42 U S.C. g 2661lb) (l9SZ) 
'Womment. The Rwhl And Rensdwa Of h e  Unzted States L'nder h e  Frderd 

"'Id 
'"416 F 26 238 (8th Clr 18891 
'"United States Y York, 398 F.2d 582 (6th Ca 1968). Kniled Sfstel v Nanon. 28P 

"'415 F 2d at 241 

M e d a l  CareRecarry Act, 74 Dick L Rev 115, 124 (1868 70) 

F. Supp 2R (N D Okla 1868) 
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proceeding and the familiarity with state court rules, other practical 
considerations should aiso be weighed. If the case involves a statute 
af limitations or contributoly negligence issue which may bar the in- 
jured party's claim but will not affect the government's claim, then 
the attorney should consider filing an independent suit to avoid con- 
fusion of the issues On the other hand, when the substantive issues 
are the same, the attorney should seriously consider intervening in 
the injured party's case The ilyured party's pleadings cauid be 
adopted and the injured party could be left to prove the negligence 
issue. The attorney need only prove the government's damages, put- 
ting a minimum strain on limited manpower resources. Moreover, 
because most jurisdictions follow the rule that judgments are to be 
paid in order to date awarded rather than in a pro rata fashion,1s8 the 
intervention insures that the available money will not be paid to the 
Injured party before the government is awarded judgment, a fate 
that could occur when only limited resources are available and the 
government's independently filed suit is decided after the injured 
party's suit.lg' To avoid this problem and to reduce his workload, the 
government attorney should senously consider intervening in the in- 
jured party's cue  rather than filing an independent action whenever 
the substantive issues are the same. 

8. Using The Pravate Attorng 

The Act specifically procides two procedural meam to enforce the 
government's clams: intervention or independent suit.''O To the ex- 
tent that the government has a true subrogation right, it would also 
be permissible for the injured party to recover the medical expenses 
u subrogor and reimburse the United States.14' Of course, this pro- 
cedure would be governed by state law and could only take place in 
a collateral Source state where the injured party had a right to 
recover the medical expenses.L42 

"'Annoz , 70 A.L R 2d 418. 419-22 Il9801. 
L99hu is demonstrated by the following example. The tortfemr han OW 626,oW 

worth of lnaurance and IS olherwu.eJudment-prmf. The illlured panylller ~to l fsul t  
andwmiaS26,oWjud~nenfonl  Januayr.The~avemmentr~eranlndependentsvit 
end is awarded I ts  medlcal costs ai  ?1,000: the date oi the award is 15 January In 
most ju118dlclions. the vllured ilalfy will collect hla entre clalm because hla award. 

"*In a "on-collateral muice state, the mured party would have no right to recover 
the medical exmmes irom the tofliernor. the United States would therefore have no 
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In Palmer i'. SterlzngDrugs, Inc. a fourth procedure was recog- 
nized. In Palmer. the government authorized the injured party to 
assert the government's claim as an item of special damages m the 
suit brought by the injured party against the t o r t f e a ~ o r . ~ ~ ~  The 
United States did not intervene in the action, nor was it asserting a 
substantive subrogation right Rather, the injured party was assert- 
ing the independent nght of the United States to receive its medical 
expenses through the procedural means of subrogation.146 Judicial 
recognition of this procedure grew out of a liberal interpretation of 
the subrogation language in the Act.146 Instead of simpiy giving the 
United States a substantive subroganan right, the Act was construed 
as permitting the United States' independent right to be enforced 
through the subrogation procedure.'" 

This procedure 1s significant because It relieves the recovery at- 
torney of the litigation responsibilities associated with the govern- 
ment's cause of action,'4B it costs and the government is 
still entitled IO the benefits of its independent c lam Because of the 
obvious savings I" work, the government often authorizes the in- 
jured party to assert the government's c l a m  ?"nu authorization 
must be in wnting and no fee is 

The lack of fee raises the questmn of why a private attorney would 
handle the government's claim. Generally, the private attorney can 
expect assistance from the government attorney in the location of 
military witnesses, the gathenng of medical records and other perti- 
nent records, and the scheduling of depositions of military  per^ 
sonnel 1st In addition, there is the added benefit of negotiating with 
the tartfeasor or insurance company without the presence of 
another party, the government, who might incerfere with the set- 
tlement posture The use of the government's medical costs as an 

"d343 F Supp at 683 
' # + I d  
"'Id at 684 
"'Id 
"'Ofcourse the recorer) attorney has ultimate responsibility forfhe government I 

"#Federal law preclude3 paying the pnvate attorney a fee for prerentmg the 

""See, e o  L S Dep t 01 Arm) Reg No 27-40, Legal Serr~e8-I.1I1gatmn. para 

' l ' l i l  st para 7 I4h also permits the recovery allarney 10 proride doctors far 

claim and he 

government I claim 6 L S C 5 3106 (1882) 

5-16 115 June 1973) 

depo5itions and use al trial under limited C I ~ C U ~ S ~ B ~ C ~ S  

continue t o  monitor the ?me 
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item of special damages for the injured party may also increase the 
ultimate award of damages.152 Rnally, the private attorney will be 
able to develop a good working relationship with the government at- 
torney and be better able to explain the nature of his client's situa- 
tion which may cause the government to waive or compromise a 
~ i a l m . ~ ~ ~  In shmt, use of the plivate attorney to collect the govern- 
ment's claim can often facilitate Settlement for bath the injured par- 
ty and the government as well as reduce the workload of the federal 
attorney. 

8. B o o i n g  Medico1 Espenses 

The Act's p r o ~ i d o n ~ ~ ~  that the President may presclibe regulations 
to determine the reasonable value of medical care provided to the in- 
jured party has resulted in a rather simplified method of proving the 
government's damages. The President has delegated his authority to 
prescnbe these regulations to the Office of Management and Budget 
(OMB).155 Usually on a yearly basis, OMB publishes in the Federal 
Register the daily rates for care provided by the military hospitals, 
for both in-patient and aut-patient care.i66 These rates have gen- 
erally been awarded the presumption of reasonableness and are not 
subject to attack at C O U ~ , ' ~ ~  although the actual number of days that 
care was provided can be attacked in court as unreasonable lsB 

While i t  had been a settled area of the law, a recent case raises the 
possibility of renewed litigation In Wall v. United States,x68 the 

204 (19781 

prirate attorney, see Pemsun. 8 w r o  note 135 
"3For B discussion of some of the ethical problems associated with the use of a 

1"42 U S C 5 2652fai!18821 
l S e E ~ e c  Order No 11 060, 27 F R IO 826 (19621, wpiintvli / R  42 U S  C 9 2661 

(18761 
rates for the past five years have been' 

InPatlent 0Yt-PBtle"L 
Cost C O S l  Source 

Nov 1883 -Present 6 381 S 48 48 Fed Re8 50,642 (18831 
Dec 1982 -Nav 1883 3 430 S 40 47 Fed Reg. 56,743 (1882) 
Jan 1882 Dee1882 $ 406 S 40 46 Fed Reg 63,168 ! l Q S I i  
May 1981 -Jan 1982 3 336 I 33 46 Fed Reg. 25.738 (1881) 

isso. M W  is81 $ 264 3 26 45 Fed Reg 24,293 (19801 
Jun 1978 - Apr 1880 6 226 $ 23 44Fed Reg 32,480(1879) 
Oef 1977 -May 1979 3 206 S 20 42 Fed Reg 64.480 (1877) 
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defendant attacked the government rates as unreasonable because 
they bore no relation to the actual care rendered the injured party; 
the daily rate was the same whether the patient received major 
surgery or simple bed care.‘1o The Fourth Circuit reviewed the OMB 
regulations and held that they were not entitled to a presumption of 
reasonableness because they did not describe the procedure by 
which the daily rates were determined and the court could not 
review the rates for arbitrariness or capriciousness.xe1 The court 
would not permit the OMB rates to withstand defendant’s evidence 
that the particular care rendered the injured party would have been 
substantially less than that charged by the government, if the actual 
care provided had been the basis of the charge.1az 

Absent a presumption of reasonableness for the OMB rates, it will 
be extremely difficult for the government to prove its expenses. 
There are currently no procedures for detemining the cost of actual 
care rendered a patient; cost comparisons and evaluations would 
become necessary. Fortunately. OMB has revised its regulation pre- 
scribing duly rates for medical care. The current regulation 
describes the procedure used to amve at these daly rates and It 
should satisfy the problem facing the Fourth Circuit.‘83 

V. THE CONTRACT RIGHT 

As noted above, the Act grants the United States a recovery right 
in tort only. Over the past several yean ,  however, the government 
has been able to recover significant sums of money as a third party 
beneficiary to automobile insurance policies.164 Initial recoveries 
were made punuant to the uninsured motorist provisions of the in- 

)“Id. at 471-72 
“The government Care cost (9,608 I t  wea Illpulated that the care would have  COS^ 

16,182.60. d provided by a pdvate hospltal which billed only for the eaie actually 
w e n  B pflenf Id at 470 

IasS8~ 48 Fed Reg 50,642 (18831 ( s v h g  the current m e a .  effective November 
18831 me regulatlao pcovidmafhe rates from December 1882 to November 1883 also 
deicnbed the procedure used to amve at the rates. 47 Fed Rea 56.743 (1882) 

“‘see mpro note 4 
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jured party's insurance contmt. '66 These were followed by cases 
establishing the government's right to recover Its medical expenses 
Pursuant to the medical payments provisions of the contract.166 More 
recently, the government has been attempting recovery under the 
no-fault provisions of the insurance policy, although it has achieved 
mked re~ul ts . '~ '  Before analyzing each of these methods of recov- 
ery, however, a brief review of the government's right to recover in 
contract will be presented. 

A .  COIVTRACTRECOVERY 

While Standenl Oil stands for the proposition that the government 
has no right to recover ita medical expenses from a third party tort- 
feasor absent a federal statute authorizing such recovery, the need 
for a statute authorizing contractual recovery has long been denied. 
In 1818, in Dugan v. United the Supreme Court rejected 
the contention that the government could not enforce its rights 
under a contract without a congressional statute for that pulpose. 

'+The fvlt reported care LE O o v e m e n f  Employees Ins. CO. v United States. 376 
F.2d a36 (4th C i r  1887). Infereatmgly, Bernmerg suggested that the govemmenl 
could m o v e r  uninrvred moLomf p~ymeenta Bemwcrg, Publw Low 87-699' An 
A ~ l l ~ s i s A n d h ~ t n l i o n O f ~ F B d e m l M 8 d l ~ o l C a l ~ ~ A ~ t ,  66CaBm L 
Rev 1257. 1268 IlW41. Bemmeb beheved that the Unrfed States could recover 

"The tlrat reWrted E a s e  I United States Auto. Asl'n Y .  Halland. 283 SaZd 381 
W. 1873)(the mured parry suedonbehaUoffheUnifedStatei1 Whllefhisearewas 
decided twelve yeam ago, the no-fault lsue h only recently became aetlve The 
only nnlele nddresrlng i f  h M exeellent Note. mFa'ederal Medical  Cam &men, Ad 
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The Coun opined: "[llt would be strange to deny to [the United 
States] a right which is secured to every citizen 

In more recent cases, the government's nght to recover pursuant 
to the contract has been equally sustained. In Rowly u. United 
States,L7o the government was sued for the negligence of one of its 
drirers. The driver, who was using his own automobile in the course 
of his employment. had a contract of insurance which insured " 'any 
person or  organizatmn legally responsible for the use of the auto- 
mobile for any bodily injury or property damage resulting from 
the use of the automobile."'171 The contract also noted the dnver's 
occupation as a United States mailman and it expressly stated that 
use of the vehicle for business P U T O E ~ S  was a proper and covered 
use Finally. the contract defined the term "msured" as any per- 
son using the automobile and "any person or orgamzatlon legally 
responsible for the use t h e r e ~ f . " " ~  The court concluded that, under 
the terms of the contract, the United States, which was legally 
responsible for the bodily injury and property damage caused by the 
vehicle's use, was an insured and the ~nsurer was contractually abli- 
gated to pay for the government's liability."4 This result was upheld 
in a series of cases1T6 and it %as only natural that the government 
should soon attempt to recover its medical expenses pursuant to  con- 
tracts where It was an insured under the terms of the contract. 

' 

B. UNINSURED MOTORIST PROVISIONS 

Uninsured motonst protection grew out of public concern over the 
problems ansing from accidents caused by the negligence of un- 
Insured, financially irresponsible, and hit-and-run drivers.'7B This in- 
surance IS d e s w e d  to provide financial recompense to persons suf- 
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fering loss through the negligence of a third party who IS unable to 
respond in damages.17? 

The typical uninsured motorist provision will obligate the insurer 
to pay the insured that which he would be legally entitled to recover 
as damages from the operator of an uninsured automobile The 
contract will also define the term "insured," often broadly enough 
to give rise to a clam on behalf of the United States. 

In G b v e m m t  Employees I m r o n c e  Co. L.. United States,17e the 
court considered the government's right to recover its medical ex- 
penses pursuant to the injured party's uninsured motorist coverage. 
The Lnsurance pohcy contained the general provision obligating it to 
pay the insured damages that would have been owed by the ton- 
feamr.L80 The contract also broadly defined "insured" as: "(a) the 
named insured and any relative; (b) any other person while occupy- 
ing an insured automobile; and (c) any person, with iespect to dam- 
ages he is entitled lo recover because of bodily mjuq to which this 
part applies sustaned by an insured under (a) or (b) abave."18' The 
court reasoned that the United States was entitled to recover its 
medical expenses from the tartfernor pursuant to the Act and that it 
was a "penon'' and an "insured" within the meaning of the in- 
surance Accordingly, the United States was covered by the 
express terms of the contract and permitted to recover. 

It is important to note that, while the Act gave the United States a 
cause of action against the tortfeasar, it was only the provisions of 
the contract which gave the United States a nght to recoverfrom the 
iqured party's insurer. The importance of the insurance poiicy's 
definitions and coverage was underscored by United States 2'. All- 
state.ls3 In that case, the insurance policy defined "insured" as only 
the named insured, his relatives, and penons in the automobile with 
the insured's ~ermission. '~ '  The policy did not permit recovery by 
"any penon" suffering damages as in the Government Employees 

"'id Set td at eh 25 [thoroughly discussing uninsured r n ~ t ~ r l s t  proteenaol See 
ais? 7Am Jur 2dAvlnnbzleInsvroncr620-40118801 Foranin deofhdlseurslonof 
the government's nght l o  recover unlniured moL011~t benefits, sm Cruden,Govam- 
menl Recovery' Federol Medical Core R e m q  Act, AuVmobile lnauranre and 
Worhmen's Cmnaou'olza. 13 Sanla Clara L Rev 120 110731 

"W6F Supp l Z l 4 l N D  Fla 1060) Se~oknHlghtowerv DlxreAuto Ins Ca 247 
S 26 812 (La App 1071) 

"'306 f Supp. 8s  1216 
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rase Because recovery could only be made pursuant to the contract 
and the contract failed to include the United States, the government 
was denied reimbursement of Its medical expenses 

Alktafe  demonstrates the frailty of the government's position m 
recovering under the uninsured motorist provisions of a contract 
The insurance company can simply write the government out of its 
policy by not including 11 within the definition of an "insured." In- 
deed, it appean possible for the insurance company to use the same 
definition of insured that was used in Gaz,ernment h p l o y e e s  but 
exclude the United States in Its exciusronary clause. In Unzted States 
D. Commercial Union Insurance a district court reviewed 
a contract containing the broad Government Employees' definition 
o f  Insured. The insurance company argued that the United States. 
while covered by the definition of Insured. was excluded by the 
pohcy's provision that the coverage did not apply to any "self- 
~nsurer under any workmen's compensation or disability benefits 
law or any similar law ' ' lBB While the court rejected the contention 
that this excluded the United States, it strongly implied that the in 
surance company cauid have done so if It had more clearly written 
the exclusionary provision to include the United States.1B7 

The recovery attorney should investigate the applicability of u n ~  
insured motorist protection in cases involving molvent  tortfeasors 
and shouid be prepared to assert a claim thereunder if appropriate 
If It appears that the government is excluded from coverage. either 
by non-inclusion under the terms af the contract or by specific ex- 
clusion, the federal attorney should review applicable state law to 
insure the exclusion IS permissible 

C. MEDICAL PAYMENTS 

Because of high medical costs and the delays associated with liti- 
gating liability, standard automobile liability murance policies often 
contain provisions obligating the msurer to pay for all medical ex- 
penses related to iryuries sustamed by persons occupying the insured 
car with the owner's permission.'a8 This coverage IS provided regard- 
less Of fault. 

" W 4  F SUPP 768 (S D V Y 19691 
"bid at 771 
"'Id 
"'See g o w a l l y  Long supra note 176. at ch 8 
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Unlike the uninsured motorist coverage, the medical payments 
provisions do not define an "insured" broadly enough to include the 
United States.1BB Perhaps because of this, the courtslSn have ad- 
dressed the government's nght to recover under these provisions by 
analyzing the government's right as a third party benefieiary.lgl 
These "med.pay" provisions generally obligate the insurer '"to pay 
all reasonable expenses incurred within one year from the date of 
the accident . . . [tlo orfor the named insured . . . . '  "laz The use of 
the language "to or for" leads to the conclusion that the insurer is 
w e e m g  to pay "for" the medical expenses incurred an  behalf of the 
insured as weii as to reimburse the medical expenses incurred by the 
insured. Under this interpretation, the insurer is obligated to reim- 
burse the United States or anather third party if they had incurred 
the expense of providing care to the injured party. This conclusion is 
bolstered by the following provision, also commonly found in the 
med-pay provision of the contract: " 'the company may pay the In- 
jured penon or any person OT ovganifation render in^ the 
s m i c e s  . . . ' ' ' l S 3  This provision envisions the insurance company 
malting payments directly to a t h r d  person or organization that pro- 
vides care to the injured party. While this payment is arguably at the 
sole option of the insurer, when combined with the other provision 
obligating the insurer to pay for the medical expenses incurred 
"for" the iqured party it readily leads to the conclusion that the 

1 8 9  
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party incurring the medical expenses 1s entrtled to recover those ex- 
penses from the insurer. 

This conclusion has been cmaistently applied by the courts in ail 
cases interpreting the medical payments p r o ~ i s i o n s . ' ~ ~  Thus, in 
United States u. Automobile Club Insurance Co , ' o s  the Fifth Circuit 
reiterated its earlier opinionLDa and joined the Fourth,'g7 and 
Tenth"$ Circuits, as well as many district and state courts,1QQ that 
these provisions "clearly establish the Government as a third party 
beneficiary."2w Public policy suports chis contractual interpre 
tation The insurer has charged a premium for providing the medical 
coverage and, unless it reduces this charge for those entitled to free 
government care, it will reap the windfall associated with providing. 
in effect, no coverage a t  a coSt.zol 

As with uninsured motorist protection, it appears possible for the 
insurance company to specifically exclude the United States from its 
coverage or to word its provisions in such a way as to preclude the 
United States from being construed as a third party beneficiary to 
this contract. While na case has held, the possibiiity was raised in 
United States u. Nationcide Mutual Insurance C O . , ~ ~ ~  where the 
court remanded the case far further evaluation of the contract In 
light of the applicable state third party beneficiary law The Poten- 
tial for specifically excluding the United States from coverage has 
also been raised in dictum in several cases.2o3 

The recovery attorney should always be alert to the possibility of 
medical payments coverage. This coverage, unlike uninsured 
motorist coverage, does not depend on tort iiability. Med-pay cover- 

tDdNo case hsr denied the Lnited States the nght to remvel med-pay insurance 
G'niled Stales Y Naiianwide Muf Ins Ca , 488 F 26 1356 (8th Clr I8741 was re- 
manded, however. far iulfhei evalualmn af the government's status a~ & third part? 
beneficiary under smte Isw 

1'a522 F 2 6  1 (6th Clr 1876) 
'sallnited Starrn Y United States Auto 4si'n 131 F 26 735 15th Cw lS7C cmL 

denzed. 4& U S  982 (1871; 
"Tniled States Y Government Employees In3 Co , 461 F 2d 58 (4th Clr 1872) 

' I ' n i l ~ d  Ftsfrs Y Stale Farm Mutual Auto Ins Co 436 F 26 788 110th C s  1872) )OS.. .~~ ~ ~ ~ ~ ~ 

'OPEg,  United Stales Y Government Employees Ins Co , 421 F Supp 1322 
iN D.N Y 19761 Cook Y Government Emcdoyeer Ins. Co , 223  S E 26 33 (S C 18761 

d 182 (S C 1976) 
""- . _" ". " 

"See. Cruden, sumo note 177,  at 736 38 for greater dlacusalon On the publtc Pollc) 
Isme 

'0'499 F 26 1366 (8th Ca 1874) 
"BEg., United Stater Y Aulomoblle Club Ins Co , 522 F2d 1 6 (5th Clr 18791, 

United States, Government Employeei Ins Co 421 F Supp 1322. 1326 (N D N Y 
1876) 
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age is available in single and multiple car accidents even when the 
party receiving government care was at fault Moreover, med-pay is 
available as an additional source of revenue when the government's 
tort cause of action does exist. In such instances, it might be easier to 
collect the government's expenses form the med-pay insurer and 
allow the iqured party pursue his tort case without government in- 
t e r f e r e n ~ e . ~ ~ '  In collateral source states, this would provide an addi- 
tional recovery to the injured party and thus an incentive for the in- 
jured party to cooperate with the government.z0e 

As with uninsured motorist coverage, if the recovery attorney is 
faced with a contract that excludes the United States from coverage, 
the attorney should review State law to insure it is within public 
policy. 

D. PUBLIC POLICY AND EXCLUSIONS 

One commentator has cautioned against too readily accepting ex- 
clusions of the government from uninsured motorist and medical 
paymenw coverages.Z0B A strong argument can be made that medical 
payments coverage offered to service members or their dependent 
without a reduction in the premium charged is deceptive because it 
purports to obligate the insurer to pay for ail automobile accident 
related medical expenses when, in fact, the insurer is taking a much 
smaller risk.20' Similarly, the uninsured motorist protection purports 
to pay for damages otherwise owed by the financially irresponsible 
tartfeasor; in fact, the nsk taken is less than it seems at first glance. 

*"The inlured party who prefers Lo edleet the med ~ a y  end illlow the government 
t o  recover from the tortfes~or ihould be advised that severill cues have denied the 
Nured party B recovery of med~pay benefits because he did not personally mcur the 
medical expenses E n ,  Brackens v AUSTBL~ Ins. Co , 330 So Zd 486 (La 10761, Le- 
febvre v Government Employees Ins G o ,  269 A 2d 133 (A.H 10601. 

sozWhlle the mured oartv mav not be able to colleef med-oav benefits in collateral " . . .  . .  
soume slates. he YI she can reeovec the coif of medical care from the fortfearar. If 
the wured  party caaperated with the gavemmenf m recopering the med-pay, both 
parties would benefit 

'Wruden. swwo note 177, at  733-38. The author provider an excellent ~nalyais of 
*Ll 
Ij.." .._I=. 

*OVd at 736 Cruden cites to the Wyoming Insurance Commuiioner'r rejection as a 
request by an insurance company to exclude the UmLed States from med-pay 
coverage In analagous Cases, the court8 have rejected the murmce hduslly's BL 
tempts io exclude the Knifed Stales from i ta  IiabiBty coverage United Sraler V. 
Government Employees 1.9 Co., 612 F.2d 705 (2d C a  1980) (statute did not author- 
Ye eXCIUQlOn1: Unlted States Y Government Employees Ins. Co., 409 F. Supp. 986 
(E D. Ya 19761 (statute did not aufhorve exelusl~n). But see Oovemment Employees 
hs Co v United States, 400 F d 172 (10rh Ca 1988) ( e i ~ l u m ~ n  pemsfedj .  
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These reduced nsks should have a reduced premium; otherwise the 
msurer reaps a "windfall." This windfall argument has been recog- 
nized by the courts and undoubtedly was persuasive in the holding 
that the United States was entitled to recover the contractual bene- 
fits 208 

If the recovery attorney IS faced with a contract explicitly or m -  
plicitly excluding the United States from uninsured motorist or 
medical payments benefits, the atlormy should ascertain if the in- 
sured injured party was given a reduced premium for the insurance 
coverage. If not. the recoverv attornev should attemnt to Delsuade . .  
the Insurance Commissioner that the exclusion is toid as against 
public policy 

E. PROCEDURAL CONSIDERATIONSZog 

When the government pursues a contractual rather than tort cause 
of action, the procedural rights granted by the Medical Care 
Recovery Act are no longer applicable. Thus, the right to intervene 
in a contractual suit arises from a local statute or court rule rather 
than the Act Also, because it is a contractual cause of action, the 
three-year federal Statute of limitations applicable to the tort actions 
does not apply.2" Instead, the swyear  statute of limitations for con- 
tractual rights will apply.212 In addition, however, the government's 
recovery right may be limited by the terms of the contract. Thus, in 
United States v. Hartford Accident and Indemnity  the 
government's right to recover was held barred because the govern- 
ment did not file its claim within one-year from the date the inpries 
were sustained as required by the c ~ n t r a c t . ~ ~ '  This requirement was 
a contractual precondition to recover which bound third party bene- 
ficianes to the contract as well as the pnmary contracting parties 115 

'oaE o United Stares , Government Ernolaveei Ins Co 451 F 2d 6R 14th Clr 

Cal Ann'lns Code 6 11580 2 (Lg7l Pocket Part). 460 F 26 Bf 18 
"lid 81 I8 
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The Hartford Accident case demonstrates the need for the recovery 
attorney to comply with the prerequisites set forth within the con- 
tract. As a general rule, these will include a requirement to file a 
claim in considerably less time than the six-year statute of limita- 
tions in which a suit must be brought. 

The only apparent exception to the inapplicability of the Medical 
Care Recovery Act's procedures to contractual recovery arises with 
the valuation of medical expenses. The OMB rates promulgated pur- 
suant to the President's authority under the Act21B have been used to 
determine the value of the care rendered in cases even when the 
government's claim for reimbursement is contractual in nature 
As long as the OMB rates are reasonable, there is little likelihood of 
challenging this procedure This is particularly true because the vast 
majority of contractual claims are limited to fairly small claims of 
under $16,000 and the difference between the government's stated 
cast of care and another hospital's cost may not warrant litigation. In 
a case involving high coverage and a high claim, however, it seems 
probable that the applicability of the OMB rates will be challenged if 
these applications result in a substantially higher claim than would 
have been made by a private hospital. If successful, the government 
will be forced to  itemize its expenses for medical care or secure cost 
comparisons and evaluations for the care actually rendered an in- 
jured 

VI. NO-FAULT 

Just as medical payments and uninsured motorist coverage supple- 
ment the government's tort recovery right, no-fault coverage can 
also be a supplement. Because it has frequently been combined with 
an abaiition of tort liability,x1g however, no-fault coverage i s  often 
considered only a substitute for, rather than supplement to, the tort 
recovery right. The extent to which no-fault coverage 1s a supple- 
ment or &substitute depends an the type of no-fault statute involved 
and the extent to  which the statute has abolished tort iiabiiity. 

w%asupm text accompsnylng nates 154-63 
*j'cf United States V. h'alionwide Mut. Ins. Co ,499 F 26 1365, 1366 19th Clr 1974) 

"Wf coume, thla could bc avoided by amendmg the Current Act  l o  make It a P  

"*E,g., N Y 108 l a w  8 613 (McKInney Supp 1983) (no rlehr of recovery against 

(government orwal ly  filed Its clam under the Medleal Care Recovery Act) 

pllesble to  all medical expense lecovenes 

tartfemr wlIh some excegtlonn), Pa Stat Ann tlt 40, S LOO 9 301 (Purdon Supp 
1883) (to; liablhty abollshed for automobile aeeldenlr. with some exceptions) 
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No-fault Statutes fall into three categories: "almost-pure," "mod- 
erate," and The "add-on" no fault statute is a statu- 
tory requirement that medical payments coverage be included in the 
insurance cOntract.~~LIThiS type of Statute places no limitation on the 
nght to sue in tort221 and any recovery pursuant to these statutes 
and the contacts written thereunder should be supplemental to the 
basic right to recover in to r t  Because med-pay coverage is manda- 
tory under these no-fault statutes, if the government is contrued to 
be a beneficiary thereto, its recoveries should increase significantly. 
Moreover, if the med-pay coverage is inadequate or If the govern- 
ment i s  not covered, it can still bnng its tort cause of action 

The "modified" and "almost pure'' no-fault statutes, on the other 
hand, provide some abrogation of tort liability.z23 Both types of 
statutes will provide some exceptions to this abrogation and bath 
will establish a threshold level of damage or injury above which tort 
liability still exists. The "a lmo~t-p~re"  Statute will have a very high 

while the "modified" statute will have a very low 
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No matter which type of statute is applicable in a given 
c w ,  issues arise concerning whether the United States can recover 
no-fault benefits to reimbum its medical expenses, and whether the 
United States can stili sue in tort. 

A .  RECOVERING NO-FAULT BENEFITS 

Three theories have emerged concerning the government's right to 
recover no-fault benefits. The earliest and most expansive was ex- 
pressed in United States Automobib  A s s o c i a t i a  v.  HollandBzB In 
that case, an injured serviceman sought to recover no-fault benefits 
on his awn behalf and, in the case of medical benefits, an behalf of 
the United States.22' The court viewed Florida's no-fault law as 
eliminating tort liability and recognized that application of this 
statute would also eliminate the government's recovery right.228 The 
court, however, deemed the federal recovery right supreme to the 
state no-fault law and held the government's recovery right could 
not be eliminated.zzo However, rather than finding the entire no- 
fault law completely inapplicable to the government's cause of ac- 
tion, the court harmonized the objectives of both the state and 
federal statutes. The court reasoned that the state no-fault law ac- 
tually substituted the insurer for the tortfeuor and, accordingly, the 
government could follow this substitution and recover its medical 
expenses from the no-fault insurer 
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This result strikes a fair balance between the no-fault acts and the 
intent of Congress that accident-related medical expenses be re- 
covered. When the Act was passed, no-fault did not exist. Its recent 
creation should not be permitted to extinguish the basic right of the 
United States to recover these expenses. A sense of fairness aim dic- 
tated this resuit As the Holland court noted 

When appellant issued to appellee the insurance policy in- 
volved herein it did so with full knowledge of the fact that 
appellee was a member of the armed forces of the United 
States. whose medical expenses for iqunes received in an 
automobile accident would be paid by the Government 
which under law had a nght to claim reimbumement from 
the tortfeasor . . . to allow appellant to demand and 
receive from appellee the same insurance premium which 
it receives from all others not so favorably situated, and 
then to disclaim liability for the benefits it has agreed to 
pay because such benefits have been paid by the Govern- 
ment under mandatory requirements of law, would create 
a windfail in appellant's favor and bring about an uncon- 
sciousable and inequitable resuit. This we are not willing 
to do 

A key aspect about the Holland approach is that it does not rely on 
the specific wording of the no-fault statute. Rather, it views the 
overall concept of the no-fault statute as sub%ituting the insurer for 
the tortfeasor. Under this broad view, the United States would be 
able to recover under any no-fault pian because its cause of action 
against the tortfeasor would be substituted by a nght to recover no- 
fault benefits from the insurer. 

This harmonious interpretation of rhe no-fault and Medical Care 
Recovery acts. however. has not been followed elsewhere and has 
been specifically rejected by some courts.z82 Despite recent urging 
by a commentator that the Holland view presents a proper and 
equitable harmonization of the act~,833 there is little reason to 

'"I* 
ss*Heuale I Nafianal Muf Ins Co . 628 F 2d 833 837-38 (3d C a  10801, Sanner 7. 

Government Employees Ins Co 150 N J Super 488, 484 378 A 26 180. 183 (App 
Dir 18771 (per c~riarnl. 4 r d  yer mrzarn, 75 S J 460. 383 A Zd 420 11878) 

'"Note. s w m  note 226 
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believe this theory will be adopted elsewhere.234 While the recovery 
attorney should continue to argue for such harmonizing, he or she 
should be prepared to fail back to a recovery right based on the 
specific language of the statute or the contract, the other two 
theories permitting government recovery. 

1. Statutory Baeficiary To The Contract 
Because no-fault insurance is a creature of statute, the minimum 

coverage and scope required by the sttute is automatically read into 
the insurance Accordingly, while the contract map not 
pulport to include the government as a beneficiary, a review of the 
no-fault statute may lead to the conclusion that the government i s  a 
beneficiary 

This result occurred in United States u. G o w m m n t  h p l o y e e s  In- 
mrahce In that case, the injured service member 
assigned his claim far medical expenses to the government.2s7 
Despite the assignment, however, the insurance company denied 
payment to the government. The insurar argued that its policy only 
obligated it to pay for medical expenses If those expenses were 
"'sustained by an eligible injured person.'"2s8 While the inpred ser- 
viceman was eligible for no-fault benefits he had not "sustained" 
any medical expenses. Accordingly, his assignment gave no right to 
the United States to recover any expenses.238 On the other hand. the 
government, while It had incurred the expenses, was not an eliable 
insured and had no independent right to recover under the contract. 
The court accepted this argument as it applied to the terms of the 
 ont tract,^'" but went further The court noted that the no-fault 
statute required that ail no-fault insurance "shall be construed as if 
the provisions required . . . " by the no-fault Statute "were em- 
bodied therein."z4* The statute also required that no-fault benefits 

WThe last four cases t o  address the g~vernmenr'i right to no-fault benefltr hare 
denled recovery Unlled Slates Y Dalryland. ti74 F 2d 750 (8th C s  1982). Heulle V 
Natronal Mut  In8 Ca , 628 FZd 833 (36 Cir I88Ql. L'mted States V. A118tate. Z o  
81 0493 iw D Ky Oct 28, 19821, appeal dochrtrd, Yo 83 6238 (6th Ca Apr 21, 
1983) Cnifed States Y State Farm. No 83-36-COLiM D Ga Sep 1%. 1983). appwird 
dmheied No 83-8811 (11th Cu Dee 21, 1983) 

'"Eg 
'"'449 F Supp ti8 ( E  D S Y 1878). STfd. 606 F 26 ti68 (26 Cir 18791 
'9'438 F. Supp 81 68 
"rnld 
'#'Id 
#'"Id 
*"I at  70 (construmg 1973 N Y Laws. ch 13 g 11) 

Colo Rev Stat 8 10-4-71(4XbI (19741 Ga Code Ann. g 33-34-3 (19821 
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be paid to "persons. . . for loss arising out  of the use or operation" 
of a motor vehicle Rnaiiy, it defined loss as including medical ex- 
pe"SeS.Z*a 

After noting that the no-fauit statute did not limit the term ' per- 
son" to human bemgs or exclude the government from m broad 
class of beneficiaries, the court held that the government was a per- 
son under the terms of the statute and permitted it to recover m 
medical expenses from the no-fault insurer 2 4 4  

A more dramatic result occurred in Cnifed Slates u. C r i l e r i a r ~ . ' ~ ~  
where the no-fault insurer explicitly exciuded the United States 
from coverage w The court noted that the no-fault statute required 
the no-fault insurer to provide specified minimum coverages of 
mmrance.247 Specifically, the insurer was required to provide com- 
pensation "for payment of all reasonable and necessary ' '  
medical care provided as a resuit of a vehicle accident.z48 The statute 
also stated that the insurer could pay the benefits for medical care 
directly to the person supplying the medical care The broad de- 
claration that the insurer was to pay far all medical expenses. com- 
bined with the stated option to pay the provider of care, demon- 
strated a legislative intent that the provider of care was a statutory 
third-party beneficlaw to  the no-fault insurance policies written 
pursuant to the statute.z6o Since the exclusion af the United Stares 
was not specifically authorized by the statute, it was void as against 
public poiicy. 

The approach taken in these cases produced the favorable resuit 
that the government could recover under the particular no-fault 
statutes reviewed While the courts did not apply the broad policy 
enunciated In Holland, they nevertheless were willing to broadly 
canstrue the state statutes to permit recovery by the United States 
and wold the outright elimination of the government's recover? 
right While it was clear that the courts were influenced by the 
underlying policy of Holland,ZsL it wa5 equally clear that the courts 
felt bound by the wording of the statutes and the legisiative intent to 

"1606 F Zd 81 670 (conrrrumg N Y Ins Law 6 b7Z(li(al (McKmne) SUPP 1878lj 
"'605 F 2d at  671 (con~trumg U Y 105 Law 4 671(IXal (McKlnnei SUPp 187R)l 
"'586 P 26 1203 (Colo 18701 
"'Id at 1206 
" - I d  at 1205 
"'.Id (conafrulng Calo Rei Star 4 10-4 706(1j(18741) 
*"586 P 26 at 1206 (construing Cola Rer S ta t ,  4 10 1708(2) I187411 
"'Ob86 P 2d at 1206-06 
*#>In Gob-meni Empioyres. 805 F Zd ai 672 the court farorably cited Ho!!nnil In 

Cr imm,  586 P 2d at 1206. the court clfed Hnl!nnO In SUpporl of l l i  CDnCIUllOn 
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be gained therefrom.zsx If these did not permit the conclusion that 
the United States could recover no-fault benefits, then the govern- 
ment would be precluded from recovery. There was no expression 
that the federal interest could not be expunged as was provided In 
Holland. 

Two reported cases have denied the United States' right to recover 
no-fault h e n e f ~ t s . ~ ~ ~  These cases rejected the Holland ratimaiezE4 
and construed their no-fault Statutes and the contracts involved as 
not permitting the United States to recover no-fault benefits. The 
Pennsylvania no-fault statute construed in H m k  v. National 
MuhLal Insurance specifically authorized benefits to 
only injured parties BS apposed to the genenc "penon" used in the 
New York statute.zE6 The statute did, however, allow the insurer to 
make payments " ' to  the supplier or provider"' of medical 
services.z67 The government argued that this demonstrated iegisla- 
twe intent that the provider af care was entitled to recover no-fault 
benefits.xss The court rejected this position and construed the 
authonzatmn of payment to arise only if the injured party "would 
otherwise be responsible'' for the medical expenses.2be Since the 
medical care was provided at no cost to the injured soldier, the in- 
surer was not obligated to pay. This conclusion was bolstered by 
another statutory provision precluding health and accident insurers 
from seeking subrogation against the no-fault insurer which 
evidenced intent that parties providing benefits beyond no-fault 
were not entitled to recover from the no-fault insurer.zBa 

In United States v. Dairyland I m r a n c e  C r n p o r ~ y . ~ ~ ~  the Eighth 
Circuit concluded that the Kiarth Dakota no-fault statute did not 
make the United States a beneficiary of the nwfault contract. The 
statute obligated the insurer to pay for loss sustained only by an in- 

~~'Gmmrnozt  Employees, 606 F.2d at 670-71, Cnfoion ,  596 P 26 81 120546 
lslUnfed States v Dalryland Ins Co , 674 F 2d 750 (8th Ca 19821: United States v 

Nat'l M u t  Ins Co . 628 F 2d 833 (36 Ca 18801 
'",Vatiol201 .M%lual. 628 F 26 at 837-38 (speeclflcally rejeellng the Holland 

rationale). Eeiryland. 674 F 2d &f 751 (mphedly rqecimg the Hollond rationale by 
clting to the Uole, .wpm note 226, on the no-fauit issue and cqectrng the govern- 
ment I nghr to reCDYeT no-fault beneflfsl 

tlm") 

19801) 

'=Id 
*"Id (construm8 Pa SLaf Ann L i t  40. 6 IWB IlllaX4) (Purdon S u m  198011 
"a'674 F 26  750 (8th C s  1882) 

"A628 F 26 833 (36 C s  I8801 
*"Pa Stat Ann f i t  40. $ 6  1008 201, 1W9.103 (Purdon Supp 1980I(definmg "VIC- 

'1'628 F 2d at 838 [canatruing Pa Stat Ann tit 40 6 1W8 l06(aX2) (Purdon Supp. 

- 5 ~ 8  F 2d 838-3s 
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jured person "'or his dependent survivors or incurred on his behalf 
by his spouse, relatives, or guardian."'PBz The United States was 
clearly none of these Moreover, the statute permitted payment to 
the provider of care only if such care was rendered "for a 
charge."2" The United States was deemed not to have provided care 
for a charge a intended by the statute. As was the case with the 
Pennsylvania no-fault statute, the North Dakota statute did not per- 
mit m interpretation that the United States was intended to be a 
beneficiary of nwfault contracts. 

When attempting recovery of no-fault benefits, the recovery at- 
torney must look to the applicable no-fault statute and ascertain the 
minimum coverage and scope required in all no-fault contracts. 
Many statutes will lend themselves to the intetpretatian that the 
United States is entitled to benefits as in Oovernment Employees and 
Criterion. In those statutes that emnot be so construed there LS still 
the possibility that the court will adopt the public policy approach of 
Holland, or the contract itself may be construed as providing cover- 
age far the government's medical expenses. 

2. Contractual B d i c i a r y  

While the no-fault statutes impose minimum requirements an the 
no-fault insurer, they do not preclude the insurer from providing 
benefits greater than those envisioned by the statute.ze4 Accord- 
ingly, even if the no-fault statute does not make the United States a 
beneficiary, the terms of the insurance policy might. This possibility 
was discussed in Hmle*E6 and Dairylond,xB6 but both c o u m  re- 
jected the contention that the contracts provided @eater coverage 
than the no-fault s t a t ~ t e . ~ ~ ~ I n  United States u Leonard,za8 however, 
the court found the government to be a third party beneficiary 

' T d  st 752 53 (construmg Colo. Rev Stat 4 26-41 09 I187411 
"8671 F 26 BI 753 (construing Colo. Rev Stat 6 26-4108(1) (19741) 
S"Eg, Colo. Re" Stat 4 104-710 (1874), Ga Code Ann 4 33-4-5 (19821 
*%28 F Id at 838 
"1674 F 26 at 751-53 
T n  H m r ,  the #overnment w u  unable fo show any contractual pro5lnoni e V I  

denernganinfenffobeneflra third pamy beyond aprovlsmn that gavelhe lnlurerthe 
nghr to  pay elther the Insured 01 the provlder of care for medleal expenX.3 lneurred 
a.arerulloffhecovered accident Thmra.deemed lnlufflclenlla confer thlrd eany 
beneficiav status on the United States 628 F 2d at 839 A simllar lelult  accurred In 
Dairylnnd: the option to pay the provider of care was mwfflclenl to clelle an en 
forceable obllgafmn to do so 671 F 2d at 762 The proceas of evaluatlng the no-fault 
contract IS identical to evaluating the med-pay or unlnrured m o t ~ n s f  prorlslons S P P  
S W T ~  text ~ccompany~n8  notes 177-205 
'"148 F Supp 88 I W  D U Y 19781 
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under the terms of the contract. In Leonard, the injured party had 
attempted to recover no-fault benefits for the medical expenses 
relating to his injuries even though the government had incurred the 
expenses.z8e The United States sought a declaratory judgment that it 
was entitled to recover these benefits.z7o The no-fault policy re- 
quired the insurer to "pay first party benefits to reimburse far basic 
economic loss sustained by an eligible injured person on account of 
personal injuries. , . , ' ' 2 7 1  The C O U ~  construed this language broadly 
and held that it did not Limit the right to reimbursement to the per- 
son sustaining the injury.a7p The court stated that "a fair and sensi- 
ble interpreation is that the right to reimbunement extends to 
whomever incun the expense on behalf of the injured person."z73 

While the Leaard  decision rested an a broad construction of the 
palicy and may not be adopted elsewhere, it nevertheless demon- 
strates the need for the recovery attorney to review the contract in 
addition to the statute to determine if the United States can assert its 
claim as either a statutorily-required beneficiary to the no-fault can- 
tract or as a beneficiary under the terms of the contract. Both 
possibilities should be explored and, if appropriate, advanced as the 
basis for recovery of no-fault benefits. Underlying any argument 
that the United States is a beneficiary, however, should be the poiicy 
consideration that the Holland court advanced, the need to har- 
monize the goals of bath the State and federal statutes. This policy 
consideration, while not specifically adopted by courts permitting 
the United States to recover no-fault, appears to be an underlying ra- 
tionale for permitting recovery.z'* 

B. THE TORT CAUSE OF ACTION 

While addressing the government's right to recover no-fault 
benefits, many courts have stated in dictum that the government's 
tort cause of action was extinguished by the state no-fault law.x7i 

ae'ld at 100 
"'Id 
",Id at 102 
"Vd 
""Id The court also examined the no-fault rfafule and concluded that i t s  declaim 

w a  con9lsfenf therewith Id 
" T h o s e  eases permitted the United States fa receive no-fault benellfs cited 

Holland favorably See m r o  note 211 Those cwes denying recovery rejected the 
Holland rallonale St% mpro note 264 

"SEy , United States Y Dairyland lo3 Co , 674 F 2d 760 (8th Clr 19821, Heurle Y 

Naflonal M U  Ins Co 628 F 26 833 (36 Ca. 18SO) See olsa Note, sum note 226 

201 



MILITARY LAW REVIEW [Vol. 108 

This has apparently ied the recovery attorney to the Same cmcIu- 
smn: no case has been brought to challenge such interpretations. In 
effect, the government has inerally given up without a fight and. in 
states u,here the government 1s not entitled to no-fault benefits, has 
virtually eliminated the government's recoveries 

As noted earlier, not all no-fault statutes purport to abolish the 
tort cause of action. The "add-on" statute fails into this 
Thus, it is incumbent upon the recovery attorney t o  reblew the ap- 
plicable no-fault law to  determine if it has established an "add-on" 
scheme, or a "modified" or "almost-pure" no-fault system. Even If  
"modified" or "almost-pure," however, the statute must be an- 
alyzed to  see to what extent, if  at all, It eiimmates the government's 
tort cause of action. 

1 Scope OJ The Z ' o l h u l t  Statute 

4 t  the outset, 11 should be noted that most. If not ail. no-fault 
statutes make certain exceptions from the broad abolishment of tort 
liability Individuals who intentionally iwure athers are routinely 
stili subject to tort liability 2'7 as are manufacturers. designers, and 
repairers of automobiles 278 Other no-fault schemes will permit the 
individual driver to reject the limitation on his or her tort nghts and 
liabilit~es.z7g The recovery attorney must therefore examine the no- 
fault statute to determine if the abolishment of tort liability is even 
applicable to the circumstances of each case 

An even more important exception, however, mag be derived 
from the manner in which the stature abrogates ton habiiny. Same 
statutes clearly abolish tort liability with respect to any injury ans- 
m g  out of a motor vehicle accident 180 Others, however, abolish tort 
liability only to the extent no-fault benefits are payable therefor.281 
Under the latter-type statute, if the government was not entitled to  
recover no-fault benefits, there is a strong argument that tort habili- 
ty for those damages still cmsts. Far example, the Georgia no-fault 
statute states that "[ajny perron eligible for economic loss 

* 'see supm text accompawnng norex 220-25 
"'E# ,  Cola Rev Stat 4 10-4 712(a) (19741. Pa Star Ann tit 40, 4 1008 301(aX31 

"8Eg Pa Star I n n  tlf 40 4 1009 301(aX21 (Purdan Supp 18831 
""E I, K) Rev Slat B 304-39-06441 (SUPP 1893) 
" O E g ,  Pa Star Ann tit 40 S IW8 301 (Furdon Supp 19831 ("Tmt Llablllts 15 

d such r d u r y  BnleJ O Y l  of the malntenance 
''I h D Cent Code 4 28-41-lZ (19781 I"ln Bns BeflOn 

[Purdon Supp 18831 

abolished With respect to any 1 - o " ~  
or use of a motor vehicle 
against B secured person Lo recovei damages because of Bceldenfal bodll? >-ours 
the secured  eno on shall be exempt from liabilll? '1 

'SlEg Ga Code Ann 4 33-34-8 (19821. Ky Rev Stat S 304-38-060 (SUPP 18821 
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benefits. . . is precluded from pleading or recovenng in an action 
for damages against a tortfeasor . ,1'z8z This provision purports to 
deny recovery in tort only to those persons eligible for no-fault bene- 
fits. Accordingly. the government, if denied benefits, should con- 
tinue to  pursue Its tort remedy. Similarly, m Kentucky the no-fault 
statute states that "[tlort liability. . . IS 'abolished' for damages 
because of bodily injury.  . . to the extent the basic reparation 
benefits are payable therefore."s83 As under the Georgia statute, the 
government shauid continue to recover in tort if denied no-fault 
benefits. 

The recovery attorney should examine the manner in which the 
applicable no-fault statute purports to abolish tort liability. If lia- 
bility is abrogated only to  the extent no-fault benefits are available, 
the tort remedy should be pursued. 

2 Threshold Levels 

All no-fault Statutes limiting tort liability establish threshold levels 
above which tort liability stili exists. The degree of tort liability, 
however, may vary.Z8' Two thresholds are significant. Most, if not 
ail. no-fault schemes, have left intact tort liability for pain and 
suffering when the injury LS serious or the medical expenses exceed a 
usually m a i l  dollar value.zsi Additionally, many no-fault schemes 
leave intact tort liability for medical expenses when those expenses 
exceed the available no-fault benefits In bath cases, the govern- 
ment has strong arguments that, once these thresholds are met, its 
right to recover in tort still exists. 

(a) Liabilifyfofor pa in  and suffeeri?tg m a t?iggerfor the 
~ v m m m t ' s  right to recowr medical eqxnses. 

The Medical Care Recovery Act specifically ~ v e s  the United States 
a right to recover its medical expenses from a third party whenever 
that third party q u r e s  a person who is authorized care a t  govern- 
ment expense "under circumstances creating a tort liability upon 
that third person . to  pay damages therefor. . . " z B 7  There is no 
requirement that the tortfeasor be liable for medical care, only that 
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he be liable for damages to the injured party Accordingly. once the 
third party is heid liable for any  damages as a result of causing per- 
sonal iwuw to another, the government arguably has a federal 
statutory right to recover 11s medical expenses for providing care to 
that injured person 

This 
case involved the New York no-fault law which broadly eliminated 
tort liability for pain and suffering for personal ~aury arising out of 
negligence except in c u e s  of serious injury which was defined as. ti, 
ter alia,  death, dismemberment, and serious disfigurement It also 
eliminated tort liability for medical expenses unless they exceeded 
$50,000.280 The Hiidebrandts brought wit  againsr Kalteux for their 
pain and suffering associated with their ''serious ~njur ) . ' '  No claim 
was made for medical expenses, since they did not exceed 
$ ~ i 0 , 0 0 0 . ~ ~ ~  The United States, however. intervened seeking 
recorew of its medical expenses, even though they were less than 

Defendants argued that, since the no-fault law had eliminated 
their liability to the Hiidebrandts far medical expenses below 
$60,000, they were not liable to the United States zB2 The court re- 
jected this contention and held that the New York no-fault law's 
creation of tort liability for personal inpry, even If  limited IO pain 
and suffering, was sufficient to trigger the government's cause of ac- 
tion under the The no-fault law gave ''rise to acme where 'a 
person . is injured . . under circumstances creating a tort habill- 
t l  upon some third person. . to pay damages therefor '"LQ6 

and this gave rise to the government's right to recovery Lts medical 
expenses. 

This interpretation was adopted in Hildebrandt U. Kalt- 

$5n,onn 

This ease not only adopts a fair approach toward the governmenr's 
tort cause of action, but also represents a literal interpretation of the 
Act as applied to the state law. Slgmficantly, it demomtrates the real 
possibility that the government's cause of action has not been ehmi- 
nated by the no-fault statutes. Any statute that permits a cause of 
action for pain and suffering when a rperified threshold has been 

"'88 M i x  Zd 1062. 415 N Y S 26 383 (Sup C t  Albany Count5 1879) 
"old at 1065.415 h Y 8 Zd at 386 (construmg N Y Ins Law 673 (McKlnney SUPP 

181811 
~ ~ 0 1 d  
*"Although the specific C D I ~  of the medical care 13 nerer mentioned. one may Infer 

".*88 MIPC 2d sf lo65 416 N Y S Zd 81 386 
from the o'plnmn that / L  wm less than S60,WO 
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met should gwe rise to the government's cause of action even if the 
statute eliminates the injured party's right to recover medical ex- 
penses. Some examples will be helpful. In Pennsylvania, where the 
government has been denied no-fault benefits,zQs tort liability still 
exists for pain and suffering if the accident results in "death or 
senous and permanent injury . . .." or if the medical expenses ex. 
ceed %750.00.z8e Ton liability to the injured party for the medical ex- 
penses has been abolished; these are covered by no-fault. Neverthe- 
less, using the Kal tau  rationale, any care requiring more than two 
daysPg7 in the military hospital will give rise to tort liability for pain 
and suffering. Once this tort liability exists, the government's right 
to recovery its medical expenses should also be triggered. Similarly, 
m North Dakota, tort liability for pain and suffenng anang fmm per- 
sonal injury still exists if there IS serious injury which is defined as 
"death, dismemberment, serious and permanent disfigurement or 
disability lfeyond sixty days, or medical expenses in excess of one 
thousand dollars 1'2Q11 Thus, after three days of federal medical 
care,x88 a tort cause of action will acewe for pain and suffering; it 
should also accrue for the government's medical expenses. Finally, 
in New Jersey, where the United States has been unable to recover 
no-fault benefits, tort liability for personal injury stili exists if the in- 
jured party sustains death, permanent disability or loss of a bodily 
function or body member.50YMareover, liability continues to exist If 
medical expenses exceed $200.00.301 Accordingly, in every case 
involving in-patient care,a0z the government's tort cause of action 
should still exist despite the fact liability to the injured party far  
medical expenses has been abrogated. This analysis comports with 
other applications of the Medical Care Recovery Act. For example, in 
states which do not have the collateral source doctrine, the tort- 
feasor IS not liable to the injured party for medicai expenses paid by 
a third party. Yet, under the Act, the government has B cause of ac- 
tion to recover its medical expenses from the t o r t f e a s ~ r . ~ ~ ~  Tort 
liability for the personal injury existed and gave rise to the govem- 

".bHnu&, 628 F Zd at 833 
"'Pa Stat Ann. 111. 40. 4 30UaX5) (Purdon SUPP 1583) 
WVAf the curient rate of $351 per day, the 1760 threshold would be exceeded after 

sllN D Cenr Code 4% 2641-03(18), 26-41-12 (1578 & SUPP 15831 
'WAf the current rate of $351 wer day, the Sl.0W threshold would be exceeded 

after Lhiee days care See supro note 156 
"9 J Stst Ann 4 35 6A-8 (West 1883) 

two days care See supra "ole 166 

-", ,> 
~ '". 

the current rate a1 $351 per day, the $200 threshold would be exceeded after 
only m e  day of care See supra note 186 

#"See supm note8 10 & 17 and accompanylng text 
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ment's federal cause of action for its med,cal expenses, a cause of ac- 
tion dependent only on the existence of tort liability for personal in- 
jury not necessarily tort liability for medical expenses 

65) Linbil i fy  snecelfirallg for medical erppaws. 

In addition to  retaining tort liability for pain and suffering once a 
specified threshold has been reached, the no-fault statute may also 
retain tort liability specifically for medical expenses once the no- 
fault benefits covering these expenses have been exhausted North 
Dakota's statute, for example, exempts a secured person from liabili~ 
ty for medical expenses only to the extent that the basic no-fault 
benefits of 516,000 are paid.304 Once these benefits have been 
depleted, the tartfeasar IS again liable far unpaid medical bills Simi- 
larly, in Kentucky, tort liability for medical expenses accrues when 
the no-fault benefits of $10,000 are e x h a ~ s t e d . ~ " ~  Under no-fault 
schemes such as these, the government should he able to recover ITS 

medical expenses from the tortfeasor %'henever the medical m h t 5  

have exceeded no-fault benefits 

3. Tort And .%-Fault lntwacttng 

In States where the government can collect no-fault benefits, and 
those benefits are limited, the recovery attorney should not be 
satisfied to collect only the no-fault benefits. In Colorado, for exam- 
ple, no-fault benefits total only $25,000.306 Medical expenses in ex- 
cess of this are not paid by the no-fault insurer; however, tort liabili- 
ty stili exists for the e x c e ~ . ~ ~ ~ T h e  government should seek to collect 
the no-fault benefits and, if appropriate. bring a tort suit for the re- 
mainder. Similar action should occur in Xew York, where no-fault 
benefits are limited to 550,000,308 and Flonda, where benefits are 
only $io.ooo 308 

C. CHAMPUS 

To date, there has been no differentiation in the no-fault cases be- 
tween care provided ~n the military hospital and care prowded by 
the Civilian Health and Medical Program of the Uniformed Service? 

SOgK) Rev Stat 46 304 38.020, 304 30 060(2Xa) (Supp 18831 
"SN D Cent Code 6 3  26-41-03(2). 26-41-1212) (1878 & Supp 1883) 
3"Colo Rev Stat 6 10 4 70611Xb) (1874) 
lo'Y. 8.L 6 10-4-716(2) 
AO'N Y Ins Laa 6 67111) (\lcKmney Supp 1983) 
s0#Fla Stat Ann 4 627 73611) (Kesst 1872 B Supp 1883) 
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(CHAMPUS). Technically, however, there 1s a substantial difference. 
When care is provided in the military hospital, the patient incurs no 
liability for the cost of that care. This lack of liability releases the no- 
fault insurer from any obligation to "reimburse" the patient. When 
care IS provided under CHAMPUS, however, the patient 1s personal- 
iy liable for the cost of care. CHAMPUS, like the no-fault insurer, has 
merely agreed to assume this liability. The issue then becomes one of 
priorities and regulations make collection of hospital expenses in all 
automobile accident cases the responsibiiity of the recovery at- 
t o ~ n e y . ~ l ~  If the injured party elects to file a claim with CHAMPUS 
instead of the no-fault insurer,s11 CHAMPUS will pay the bill and, in 
cases appearing to be the result of an automobile accident, farward 
It to the recovery attorney far If tort liability exists, the 
attorney sues to recover these costs. If no-fault benefits are 
avaiiabie, the attorney will collect them. If tort liability is abolished 
or does not exist or I f  no-fault benefits are not available, however, 
the government will be unable to reclaim the cost of care. 

A simple change in CHAMPUS regulations would correct this sit- 
uation. CHAMPL'S should assume initial responsibility for recovering 
medical expenses in auto-accident cases. If no-fault insurance exists, 
CHAMPUS should deny payment until all no-fault benefits have 
been paid. This would merely be an extension of CHAMPUS' current 
second payor status policy punuant to which CHAMPUS pays only 
after all other applicable insurance has been If there is no 
no-fault insurance or if no-fault benefits have been exhausted, 
CHAMPL'S should reimburse the Injured party and, If there appears 
to be tort iiability, forward the case to the recovery attorney for fur- 
ther action. 

VII. WORKER'S COMPENSATION 

While the significance of worker's compensation benefits314 to the 
total DOD recovery program is unknown, a recent General Account- 
ing Office study estimated that government was recovering only 

B'mId at eh 8 
PL4Dependentr, rerred perronnel. and d d m s  having secondjobs would be ellsble 
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one-third of its potential worker's compensation claims 31s In re- 
sponse to that study and recent iegislatm permitting cantractmg 
out of collection s e ~ v ~ c e s , ~ ~ ~  DOD is experimenting with a program in 
California. A private collection agency has been contracted to iden- 
tify and recovery ail medical expenses covered by worker's compen- 
Sation benefits When the program has been completed, the 
government should have a better understanding of the significance 
of these recoveries and the benefits of contracting out the recovely 
effort in ail states. Until then, the recovery attorney should under- 
stand the elements of worker's compensation and its applicability to 
DOD medical care recoverv efforts 318 

A .  THE BASIC RECOVERY RIGHT- 
STATUTE NOT CONTRACT 

Worker's cornpensation statutes broadly eliminate t o n  liability of 
the employer to the employee for work~related iwuries While 
either employer or employee can often elect not to be covered by the 
worker's compensation there is no evidence that this is 
commonplace Accordingly, the government generally has no cause 
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of action against the employer when it provides medical care to an 
employee injured on t h e j ~ b . ~ ~ '  Unlike no-fault automobile insurance 
laws which substitute insurance for the c u r t a h e n t  of t o n  liability 
and rights, worker's compensation laws impose a statutoly duty 
upon the employer to provide compensation and medical care for 
work-related injiunes. The government's cause of action, then, anses 
directly from this duty, rather than from a contract, as with no-fault 
msurance. 

The New Jersey statute, for example, requires the employer to fur- 
nish "the injured worker such medical, surgical and other treat- 
ment, and hospital service as shall be necessaly to cure and relieve 
the worker. . ."31z In addition, the Statute specifically permits pay- 
ment of worker's benefits to third parties who pay for the necessary 
care Pursuant to these provisions, the Superior Court of New 
Jemey has held that the United States could recover its medical ex- 
penses from the employer.324 Similarly, in Virginia, the State Indus- 
trial Commission has interpreted the worker's cornpensation statute 
to impose a duty upon the employer to pay for medical care rendered 
an injured employee.325 

B. STATUTORY PREREQUISITES 

Assuming that the inpry  is one covered by the worker's compen- 
sation statute,32( there are still steps that must be foilawed before 
the government can c lam benefits. The employee generally must 
give notice to the employer before seeking care from the govern- 

supp  19811 
I St81 A"" 4 31 15-15 (!vert l o& d supp  I8831 

fiord Y Pahco Prod I n c  147 A 2d 288 i 
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ment.3a7 This IS required to  give the employer the first nght to pro- 
vide the care or to select the provider of care. Only if the employer 
refuses to provide the care or the care IS required because of an 
emergency can the employee seek his or her awn care. If the 
employer consents to care being provided a t  the employee's option, 
he or she can freely select the provider of care.328 If the employee 
does seek government care and has complied with the notice re- 
quirements of the worker's compensation statute, the government 
must insure that it or the employee files a claim within the state 
statutory time limit.asg Since the government's cause of action LS 
based stnctly on the statutorily imposed duty on the employee, its 
right to recover 1s hound by statutory limitations such gs the notice 
requirement and the state statute of limitations. 

These prerequisites pose differing burdens on the recovery at- 
torney Since the injured paiiy has an entitlement to free federal 
medical care, he or she may elect this option without advising the 
employer of the work-related iijury. This failure of notice may in- 
validate any clam for medical expenses related to that iquuly. The 
recovery attorney can do little in this event. On the other hand, the 
timely filing of the claim is the responsibility af the attorney, who 
must be howledgeable of where and when to file. Because the time 
period for filing a claim may he very ~ h o r t , ~ ~ ~  it is incumbenr upon 
the attorney to he prepared to expeditiously file worker's compen- 
iatmn c1a,ms. 

VII. CONCLUSION 

The attorney responsible for medical care recovery must develop 
expertise in a broad array of statutory and common law. He or she 
must he ever cognizant of the interplay between the various bases of 
recovery which often makes that recovery exclusive under one 
theory and supplemental under another. Finally, while the attorney 
should always seek easier and more fruitful means of recovery such 
as no-fault, he or she should he prepared to return to the basic t o n  
cause of action and the independent right of the government to coi- 
lect n s  medical expenses 

"~IfI at 747-48 
" ' ,En  4laska re~ulrer notlce n l  all clalms for medlcal fceafmenf be @Yen t o  the 
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THE RIGHT OF FEDERAL EMPLOYEES TO 
SUE THEIR SUPERVISORS FOR 
INJURIES CONSEQUENT UPON 
CONSTITUTIONAL VIOLATIONS 

by Lieutenant Commander Patrick W. Keliey. 

I. INTRODUCTION 

Charies Guiteau was an odd individual. Prior to July 1881, he had 
been a lawyer, an insurance salesman, and an evangelist, and had 
dabbled in politics. He had become determined to appointed to the 
American counsul to Paris. His qualifications, however, proved to be 
le= than adequate, and his repeated entreaties to then Secretary of 
State James G. Blaine and President James A.  Garfield proved un-  
availing. So persistent were Guiteau's pleas, however, that Garfield 
barred him from the White House. This proved to be a fateful deci- 
sion. 

As President Garfield and members of his cabinet set out the mam- 
ing of July 2, 1881 for commencement exercises at Williams College, 
Guiteau approached, pulled a pistol, and fired twice at the Presi- 
dent. Both bullets found their mark. The first inflicted only a super- 
ficial would, but the second lodged in the President's back. Garfieid 
lingered throughout the summer but died on September 19, 1881.' 
Although Guiteau's act was the product of an unstable mind that 
believed that he was "God's agent" for killing Gafiield,l the Presi- 
dent's death was popularly "laid at the door of the spoils system "3 

supreme cour t  
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The aSSaSSination was the catalyst that resulted in the reform of the 
federal civil service. 

This tragic event accomplished overnight what the 
reformers had been stnving for two decades to  do: it 
aroused the country against the spoils system Political 
appomtments and removals were denounced m press and 
pulpit, and, in the congressional elections of 1882, in the 
voting booths Congress had dawdled over legislation 
drafted by the reform movement. but when it recon- 
vened in the last months of 1882. it had been forewarned 
by the defeat of some congressmen ~n the fall elections. 
largely an the basis of their stands on civil sewire r e w  
m n ,  that action was necessary. Hesitation ended. on Jan- 
uary 16, 1883, President Chester A. Arthur signed into 
law the Civil Service . k t  

Thus, "Garfield dead proved more valuable to reformers than Gar- 
fieid a l ~ e . ' ' ~  and the policy inspired by his demise soon became law 
The Civil Service Act of 1883' "still provides the legal foundation far 
the modern citil service, and has had a continuing influence on the 
development of the public employment relationship."' This relation- 
ship has undergone many changes since Garfield's time, but the Civil 
Service Act in its successive forms have given it its definition and 
content. As will be seen, the extent of the Act's influence upon that 
relationship IS so penaswe that even potencial rights of action based 
on the Constitution of the United States are inextricably linked to 
and governed by it 

The Act's importance 1s also demonstrated by the number of 
employees It governs. It can be ascertained that, at the start of Presi- 
dent Washington's administration, there were about 360 employees 
on the federal payroll.P In Garfield's day, the number had grown to 
approximately 131,200.10 Today, there are well over two and ane- 
half million federal employees.'1 The federal public service has in- 
creased in size far more rapidly than the general population. 

'"Id a, 41 
' I d  at 6 
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As late as 1861, the year a1 the start of the Civil War, the 
total civil service consisted of 49.000 employees (less than 
two-tenths of one percent of the populatmn. . .), and It 
compnsed only 208.000 at the turn of the century (. still 
less than three-tenths of one percent). In the twentieth 
centuv ,  however. federal employment increased more 
rapidly--it had ieched 436,000 when World War I broke 
OUT; 515,000 in 1923; 572,000 in 1933; and 920,000 in 
1939. when 11 constituted seven-tenths of one percent of 
the population of 130 million. Then the number of civil 
servants shot upwards under the impact of World War 11: 
by war's end in 1946, it stood at 3-3,4 million The figure 
declined with the cessation of combat, but government 
employment was never again to  fall back to the pre-World 
War I1 levels." 

Just as the number of federal civil employees has expanded, so. 
too, has the percentage of those employees covered by the Civil Ser~  
vice Act. In 1884. "The Act placed about 10 percent of the total 
number of positions in the competitive or classified senrice. Since 
that time several extensions and exclusmns have been made by 
executive order and act of Congress. Since 1919, at l e u t  70 percent. 
and since 1947 at least 80 percent, have generally been in the 
classified service ' ' I 3  By 1963. the figure had risen to 85 6 percent 
Although that figure may seem rather high, it has been estimated 
that as many as 96 of all federal c~vilian employees are 
governed to one degree or another by the Civil Senice Reform Act of 
1978,16 the modern descendant of the act passed soon after 
Garfield's death. 

Given this peiiasive coverage and scope. an undemanding of the 
organization of the federal civil service 1s necessary ta the resolution 
of any federal employment issue Essentiallg, the original civil ser- 
vice laws were designed to decrease, to  the extent poss~ble. the in- 
fluence of politics upon federal employment practices and, simul- 
taneously, to increase the efficiency of federal employees 

The bill has for its foundation the simple and single idea 
that the offices of the Government are trusts for the peo- 
ple; that the performance of the duties of those offices IS 
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to  he in the inteest of the peopie, that there LS na excuse 
for the being of one office or the paying of one salary ex- 
cept that I t  1s in the highei! practicable degree necessar) 
for  the wdfare of the people. that every superflumi5 
offre-holder should be cut off t i i a  e\er> incompetent 
office-holder should he dismisied that the emplo) ment of 
two where one will wffice IS robb 
Parge that they can wbmit to the 
payment of 2 or 10 percent (to political iampaigni) are 
excessi\-? and ought to be dimmihrd . If I I  he true 
thar offIcPc WP trusts for the people. then it E also t rue 
that th? offices rhould be filled bv those who can perform 
and discharge the dutier in the best possible wa? 

While these C O L I C ~ T I I S  have remained paramount. additional fac- 
tsrs hat e ansen 

Events highlighted some of the problenis of the 
Federal governmental Structure with respect LO employ- 
ment practices. general argamcation and power? of a g e n ~  
C L ~ S  and departments, and admimsrratiie procedures 
Goxernmentai FPCEC> and wrong-doings uf public officers 
and employees showed the need for more open gowrti- 
ment and higher standards of conduct for officials 
Periodic recession and inflation eridenced the neccss~ty 
of greater and more equitable acces~ to government 
employment and runtinual revisions af Federal job clas- 
sifications. pay schedules and benefits.15 

Congresi' current respone to  these concerns 1s embodied in Title 3 
of the UniLed Stares Code,le wherein. "the laws relating to the orga- 
nization of the Government of rhe United States and to Its civilian of- 
ficers and employees. generally are rmised, codified and 
enacted Part Ill  of Title E l 1  deals with "Employees.' Subpart 
AZ2 is concerned w t h  general organization and definitions, Subpart 
BZ3 with employment and retention matters. Subpart CZ4 with 
employee performance. Subpart DZ5 with pay and allowances: Suh- 
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part EZ8 with attendance and leave; Subpart Fa' with employee reia- 
tions, and, lastly, Subpart Gz8 with insurance and wnut ies .  Seetian 
2101 defines the "civil service" as "all appointive positions in the 
executive, judicial, and legislative branches of the Government of 
the United States.'12B except certain positions in the military Sew- 
ices, the Public Health Service, and the National Oceanic and Atmas- 
phenc Admmstratmn. The 1878 revisiona0 added section ZlOZa,3' 
which created the "Senior Executive Service," which in turn 1s de- 
fined by section 3132(a)(2) as "any position in an agency which is in 
GS-16, 17. or 18 of the General Schedule or in lwei  I V  or V of the Ex- 
ecutive Schedule, or an equivalent position, which is not required to 
be filled by an appointment by the President by and with the advice 
and consent of the Senate.  . ." and whose incumbent exercises 
management functions.32 

Further delineation 1s made in sections 21028s and 2103.3' The 
former defines the "competitive service" as "all civil ~ e r ~ i c e  post- 
tiom in the executive branch'' except specifically excepted posi- 
tions, positions to which appointments are made with the advice and 
consent of the Senate. and positions in the Senior Executive 
Service 36 The latter defines the "excepted service"30 as "those civil 
service positions which are not in the competitive service."37 As 
noted previously, most federal employees fail into the "competitive 
service" category. The significance of the classification is found 
throughout the remainder of the Title and governs almost every 
aspect of the employment relationship For example, section 
3304(b)38 provides: "An individual may be appointed in the compe- 
titive service only If he has passed an examination or is specifically 

5 4Ulla). 92 Stat 1164 I10781 
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excepted from examination "31 Positions are divided for pay 
purposes into 18 grades of "difficulty and responsibdity"40 and 
"each agency shaii place each position under itsjurisdiction in its ap- 
propriate class and grade in conformance with standards published 
by the Office of Personnel Management . " 4 1  Sections 7501 
through 754341 deal with disciplinary matters, and will be discusspd 
in greater detail below. The law LS complex: 

Question: What has 21 feet and 85 boxes and makes you 
want to puli your hair out? 
Answer. A chart of the procedure for dismissing one 
Government clerk for being late or absent from work all 
the time. 

Looking like a diagram of the Circuitry for an Interconti- 
nental bailistic missile, Its 21 feet (one foot for each month 
the process took) of boxes, triangles and zigzagging lines 
chronicle the memos, warnings, suspensions and confer 
ences needed to dismiss one lowiy Federal employee 

The unwieldy nature of the system was one reason that the law 
was amended m 1978. 

The compiex rules and procedures have, with their resul- 
tant delays and paperwork, undermined confidence ~n the 
merit system. Many managers and personnel officers com- 
plain that the existingprocedures intended to assure ment 
and protect employees from arbitrary management ac- 
tions have too often become the refuge of the mcompe- 
tent employee.44 

'Whether I l l e  goal of merlt hmng II aihrzied  ban P l l l l r r l l  wparale <(vel t lon 

orangutan for anyjob 

The Smiled Syi lem A Call for C n d  Service Reiorm 135 (18751 
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The amendment replaced the Civil Service Commission, with two 
new agencies: the Office of Personnel Management and the Merit 
Systems Protection The Office of Personnel Management is 
primarily responsible for position classification duties, training, pro- 
ductivity programs, examinations and the issuance of related regula- 
t i o n ~ . ~ ~  The Merit Systems Protection Board took over the adjudica- 
tion and prosecution responsibilities of the Civil Service Com- 
missfion.47 

11. THE MAKING OF BUSH v. LUCAS 

One agency under the purview of the federal civil service system is 
the National Aeronautics and Space Administration (NASA), NASA 
was estahikhed by Act of Congress in July of 1968*8 to "pian, direct 
and conduct aeronautical and space aetivities."4gNASA is headed by 
an Administrator and Deputy Adminsitrator, both of whom are ap- 
pointed by the President with the advice and consent of the 
Senate.30To carry aut its mandate, NASA is authorized to "appoint 
and fix the compensation of such officers and employees as may be 
necessary. . . . Such officem and employees shaii be appointed in ac- 
cordance with the civil sen'ice l a ~ s , ' ' ~ ~  although certain scientific, 
engineering and administrative penonnei may be appointed "with- 
out regard to such laws. . . ."bp Those civil service laws are found in 
Chapter 33 of Title which governs the examination, selection 
and placement of civil servants generally. The statute is suppie- 
mented by various executive orders and N k s  pertaining directly to 
the agency. Executive Order No. 11g66,64pramulgated by President 
Gerald R. Ford, deais with the conversion to "career status" by cer- 
tain specially appointed employees. Since most of the agency's 
employee positions fail within the competitive classification of the 
civil service, the fuii spectrum of civil Service laws applies to the 
agency 
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NASA began operating on October I,  1958, after absorbing the per- 
sonnel and facilities of the National Advisory Committee for Aero- 
n a u t i c ~ . ~ ~  Since that time, other facilities and personnel have been 
added and the total staff now includes more than 15,000 scientists, 
engineers, technicians and adminsitrators.66 The agency has five 
program offices: the Office of Avanced Research Programs, the Of- 
fice of Launch Vehicle Programs, the Office of Space Flight Pro- 
grams, the Office of Life Science Programs, and the Office of 
Business Admmsitration j7  It has several field activities around the 
country including the George C.  Marshall Space Flight Center 
located at Huntsville, Alabama This pamcular facility was trans- 
ferred to NASA from the U S  Army Ballistic Missile Agency on July 
1. 1960 and is concerned with the development of launch rehicies 
and launch operations The Mmhaii Space Flight Center 1s staffed 
by several thousand federal civil service employees, including many 
engineers and scientists.6o One such aerospace engineer was William 
C Bush mho, by 1979, "had been a civil service employee a t  Mar- 
shall Space Flight Center [for] several y e a r . ' ' 8 1  

Bush was not particularly pleased with his position at Marshall in 
the summer of 1975 n2 He expressed his displeasure during a local 
televiaon station mtewiew, stating that, "he was not productiveiy 
employed Not confining his criticism to one medium, Bush was 
also quoted by a local newspaper as having said that "his position at 
the Space Flight Center was 'a falsehood. a travesty and worth- 

Approximately one month later, Bush returned to the air- 
waves to state that "he had meaningful work to do only a small 
percentage of each day Given the high public interest in NASA,Be 

"'becum 101lal of Pub L Yo 85-568 (1958) prmrded 

The hational Advisory Cnmrnnlee for Aeronautics. on the effectire date 
rerf ion shall ces>e to emif On ruch dace, all functions powers 
and nblraaliow and all real and personal pmperlv personnel 
and record6 of chat organization shall be transferred Lo the kd 
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it was not surprising that Bush's "various statements were dissemi- 
nated nationally by the wire services and appeared in newspapers in 
at  least [four] States. . ."6' Bush's statements followed B reorga- 
nization of the Marshall facility in 1974 in which Bush was "twice 
reassigned to new positmns."es Bush had objected to both reassign- 
ments and had "sought formal review by the Civil Service Commis- 

His "highly cntical''7D statements were made while these 
administrative appeals were still pending.'' 

Bush's superiors were not amused. On June 26,  1975, William R .  
Lucas, the director of the Marshall Space Flight Center, in response 
to B reponer's inquiry, said that "I have had [Bush's] statement in- 
vestigated and I can say unequivocally that such a statement has no 
basis in f a ~ t . ' ' ' ~  Two months later, an adverse penannel action was 
initiated to remove Bush "from his position."73 Bush wm charged 
with 

publicly mak[ingl intemperate remarks which were mis- 
leading and often false, evidencing a malicious attitude 
towards management and generating an environment of 
sensationalism demeaning to the Government, the Na- 
tional Aeronautics and Space Administration and the per- 
sonnel of the George C Manhall Space Flight Center, 
thereby impeding Government efficiency and economy 
and adversely affecting public confidence in the Govem- 
ment service.?' 

He was also informed that "his conduct had undermined morale at  
the Center and caused disharmony and disaffection among his fellow 
emplayees.'"~ 

Bush was afforded an opportunity to make both written and oral 
responses, after which Lucas, acting as the "deciding 
determined that Bush's action8 justified dismissal, but that only the 
lesser penalty of demotion was warranted since it was Bush's "first 

~~~ 

"Bush Y LUCM 698 F 2d at 868. 
.#Bush Y Lueas, 103 S Ct at 2408 
* ' Id.  
'Old 
"Id 
'sBn3h Y Lucas. 698 F.2d BL 868 
'#Bush v Lucm, LO3 S C t  at  2407 
"Id 
' > I d  
"Bush v L u c a ~ .  688 F 26 at 860. 
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~ f f e n s e . ' ' ~ '  Bush was demoted fmm GS-14 to GS-12, which de- 
creased his annual salary by "appralrimateiy $9,716.00 

Bush exercised his right to appeal to the Federal Employee Ap- 
peais Authority, which concluded that the appeal was without 
merit: 

It specifically determined that a number of (Bush's] public 
statements were misleading and that, for three reasons, 
they 'exceeded the bounds of expression protected by the 
First Amendment.' First [Bush's] statements did not stem 
from public interest, but from his desire to have his posi- 
tion abolished 60 that he could take early retirement and 
go to law school. Second, the statements conveyed the er- 
roneous impression that the agency was deliberately wast- 
ing public funds, thus discrediting the agency and its 
employees. Third, there was no ledtimate public interest 
to be served by abolishing [Bush's] po~i t ian . '~  

Bush could have obtained judicial review of the Authority's decision 
in a federal district court or in the Court of Claims but chose not to 
do so Bo Two years later, he requested the Civil Service Commission's 
Appeal Review Board "to reopen the proceeding."81 Upon review of 
the case, that agency balanced Bush's apparent personal motive in 
making the statement against his and the public's interest in free 
speech It noted that Bush's statements, "though somewhat exag- 
gerated, were not wholly without truth" and that they had "prop- 
erly stimulated public debate."8s The Board concluded that the 
proven disruption to the agency's operation did not '3ustify abro- 
gation of the exercise of free speech"a4 and recommended that Bush 

'.Bush I Lucas, 103 S Ct at 2407. 
,#Id 
,"Id 
'o ld  at  n 4 Bush mmht have challenmd XASA I deciiron an the maund Ihnr L w m  

statements about the accuracy of Bush's complamrs rndicaled B preiudmnent of the 
ease. thereby denymg Bush due process See Cinderella Career 8 Finishmg Schools. 
Inc Y FTC 425 F 2d 183 iD C C s  18701 

shBushr Luear, 103s Ct at2407 UndertheregulstionJLhenmeffecf, theFederal 
Employee Appeals Authority w a a n  a rmof the  CivilServrceCommuaion 5C.F.R I5 
712 203, 772 IO1 (1871) A drrappoinfed applicant could either obtainjudicial review 
of the Aurhonty'r declaim or request the Civil Service Commlssron's Appeds Review 
Board to reopen an advene decision Id 5 772 310 The Civil Service Refarm Act 
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Board See 5 U S  C $5 1205 7643(d1 7701 llO82) 
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be retroactively restored to his former position. NASA accepted the 
recommendation, restored Bush to his GS-14 rating, and awarded 
him approximately $30,000 in back pay.ss 

While Bush's adminsitrative claims were being processed, he com- 
menced an action against Lucss in the state courts of Alabama, seek- 
ing damages for Lueas' alleged defamation of Bush an June 26,1975, 
and for violation of Bush's "constitutional rights" by demoting him 
with the "malicious intent to punish Bush far public comments 
about his job."- Lucss promptly removed the lawsuit to the United 
States district court and moved for summary judgment.87 That court 
granted the motion on the dual grounds that "the defamation claim 
could not be maintained because, , , [Lucss] wss absolutely im- 
mune from liability for damages for demotion,a8 and second, that 
[Bush's] demotion wss not a constitutional deprivation for which a 
damages action could be maintained."8o The Fifth Circuit Court of 
Appeals affirmed, finding that "the district court correctly analyzed 
Bush's constitutional claims. , , ,"w Bush then petitioned the 
Supreme Court for a writ of certiorari, which was In a 
memorandum opinion, the Court vacated the lower court'sjudgment 
and remanded the case back to the Court of Appeals "for further 
consideration in light of C a r h n  v. Oreen. . . . ' I  a case in which the 
Court had permitted a constitutional cause of action to be implied 
under the Eighth Amendment.eP 

In its opinion on remand,'3 the Court of Appeals concluded that 
"Corhn [did] not dictate a contrary and reaffirmed the 
summary judgment. in so doing, the court said that "the Govern. 
ment employer-employee relationship present in this case is a special 
factor which counsels hesitation in recognizing a constitutional 
cause of action in the absence of affirmative action by Congress."g6 

nald 
#*Bush v Lueas, 688, F.2d at 860. 
"Bush v Lucas 103 S Ct sf 2408 
"Id Ioting Barr v Mafeo, 360 U.S 564 (19581) 
'"Bush Y Lucas. LO3 S Ct at 2408 (fmtnore omitted) 
.OBuah V. Lueas, 588 F 26 at 961 
"Bush V. Lueas, 446 U S  814 (1880) 
"Id. In Carlsan Y Green. 445 U S  14 (1880). the Court held that L damage action 
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Demonstrating tenacity, Bush again sought Supreme Court review. 
HIS petition for certiorari was again grantedsb and the case was 
argued January 19. i983.9' 

The 
Court considered Bush's claim a request "to authorize a new "on- 
statutory damages remedy for federal employees whose First 
Amendment rights are violated by their s ~ p e n a r s . ' ' ~ ~  It denied the 
request "[blecause such claims arise out of an employment reia- 
tionship that IS governed by comprehensive procedural and sub- 
stantive provisions giving meaningful remedies against the United 
States" and because, "it would be inappropnate for us to suppie- 
ment that regulatory scheme with a new judicial remedy."loO 

In order to reach that issue, the Court f i n t  made two important 
assumptions. It assumed that Bush's First Amendment rights had 
been violated by the adverse penonnel actions taken against him,lO' 
and that, "civil service remedies were not as effective as an in- 
dividual damages remedy and did not fully compensate him for the 
harm he suffered."'o2 The Court also took note of two "undisputed 
propositions " 

Congress has not expressly authorized the damages 
remedy that petitioner asks us to provide On the other 
hand, Congress has not expressly precluded the creation 
of such a remedy by declaring that existing Statutes pro- 
vide the exclusive mode of redress.'03 

Six months later, the Court affirmed the Court of Appeals 

With these "assumptions" and "propositions" in m n d ,  the Court 
then considered the legal remedies that were available to a federal 
employee in Bush's position. The Court noted that it had "the 

'"102 S Cr 7403 (1982) 
s 103 h Cf 2403 (1983) 
>?Id 
s a m  B L  2406 
,O*~/<~ 

"'lit at 2407 In 50 %swming the Cauf  noted ' Compeienr decrsionmakers ma) 
Id at n 7 wawnahli  dmagree ahouf the m e m ~  of IBuih F! Rrst kmendment claim 

at nn 8 9 Justice Marqhall 111 roneurrlng did not agree 
remedies *ere iubrtanfially Jess effective than an mdwidual 

Id at 2418 (Marihail. J , concurrmg! 
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aurhanty to choose among available judicial remedies in order to 
vindicate constitutional rights," and that it had m the past "fash. 
ioned a wide variety of nonstatutory remedies for vioiations of the 
Constitution by federal and state It affirmed the princi- 
pie established in earlier C B S B S ~ ~ ~  that "the Constitution itself sup- 
pons a private cause of action for damages against a federal 
~ f f i c i a l . " ~ ~ ~ T h e  Court adopted Justice Harlan's analysis of the prob- 
lem presented by such claims as expressed in his cancumng opinion 
in the c a ~ e  of Bivens u. Szj: Unkaom Named Agents of the Fedmal 
Bureau of Narcotics,L07 where he said the real question IS not 
"whether the federal courts have the power to afford one type of 
remedy as opposed to the other, but rather to the criteria which 
should govern the exercise of that power.''1oa 

Two criteria that cauid defeat private damages actions based on 
the Constitution were pinpointed in Carlson u. Green.'OQ One was a 
congressional determination that such actions should be foreclosed 
by the provision of an alternative, exclusive statutory remedy. This 
congressional intent cauid be evidenced by "statutory language, by 
clear legislative history, or perhaps even by the statutory remedy 
Itself. . . . ' ' l lo  The other was the presence of "special factors 
counselling hesitation in the absence of affirmative action by Con- 
gress ' '/ 

The Court could not find a congressional determination of exciu- 
Civity in Bush's case. "Congress has not resolved the question pre- 
sented by this case by expressly denying petitioner the judiciai 
remedy he seeks OT by providing him with an equaiiy effective sub- 
stitute.""* The Coun did, however, find that "special factors coun- 
seiilng hesitation" were present since "the ultimate question on the 
merits in this case may appropriately be characterized as one of 
'federal personnel policy.' ' ' 1 1 3  An extensive review of a federal civil 
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sewant's legal remedies for retaliatory demotion or dircharge 
premised on the exercise of First Amendment nghts was therefore 
undertaken by the Coun it noted. "During the era of th? patronage 
system that prevailed in the federal government prior to the enact- 
ment of the Pendieton Act in 1883, the federal employee had no 
legal protection 1 ' 1 1 4  The Court traced the development of the rele- 
vant law through the enactment of the Lloyd-LaFollette Act in 1912. 
which provided that "no person in the classified Civil Service of the 
United States shall he removed therefrom except for such cause a5 
will promote the efficiency of said S ~ T V I C P .  . Finally. 11 out- 
lined the "detailed regulations [promulgated] hy the Civil Sen'ice 

then ~n existence The Court concluded that Con- 
gress intended that the remedies created by the extensive civil s e r ~  
vice legislation and regulations "would put . . [an\ employPe 'in 
the same position' he would h a w  been I 
roneous personnel action not laken place 
the development of civil service remedies and the comprehensive 
nature of the remedies currently available .''lis the question for 
the Court became. "whether an elaborate remedial system that has 
been constructed step hy Step. with careful attention to conflicting 
policy considerations. should be augmented by the creation of a new 
judicial remedy. . . .''lis 

To answer that question, the Court asserted: "The policy judgment 
should be informed by a thorough understanding of the existing 
regulatory structure and the resp?ctive costs and benefits that 
would result from the addition of another remedy. ' The 
Court then passed the baton to Congress 

. 

.' 

Not only has Congress developed considerahie famil- 
iarity with balancing governmental efficiency and the 
right of employees, but it also may inform itself through 
fact-finding procedures such as heanngs that are not 
available to  the Courts 

Xor IS there any reason to discount Congress' ability to 
make an evenhanded assessment of the desirability of 
creating a new remedy for federal employees who have 
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been demoted or discharged for expressing cantrovenial 
views. Congress has a special interest in informing itself 
about the efficiency and morale of the Executive 
Braneh.lZ' 

Thus, while Bush's dispute with his federal employer was at last 
settled, the s t a t u  of similar private damages claims by federal 
employees against their federal superiors has not been definitely re- 
solved. This perhaps IS highlighted most viwdly in Justice Marshall's 
concuning opinion in Bush, which stated that "there is nothing in 
today's decision to foreclose a federal employee from pursuing a 
Bivols'za remedy where his injury is not attributable to personnel 
actions which may be remedied under the federal scheme."l= Even 
the mqority opinion noted that the federal scheme of redress has its 
limitations: 

Not all personnel actions are covered by this system. For 
example, there are no provisions for appeal of either sus. 
pensions for 14 days or less, 5 U.S.C. 87503 (supp. V 1981) 
[5 U.S.C.S. 875031, or advene actions against probation- 
ary employees, 87611. In addition, certain actions by 
supervisors against federal employees, such as wire- 
tapping, warrantless searches, or uncompensated takings, 
would not he defined as 'personnel actions' within the 
statutory scheme.124 

Consequently, it E no surpnse that the Bush decision may have 
created as many questions as it resolved. This article will examine 
the impact of the B w k  decision upon a federal employee's right to 
seek damages from his OT her federal superior for iguries c a n e  
quent upon vialations of the employee's constitutional rights. 

11. THE GENESIS OF RIGHTS OF ACTION 
BASED UPON THE CONSTITUTION 

To begm such an analysis, one would do well to survey the provi- 
sions of the Constitution which have been recogmized as capable of 
supporting a private right of action against federal officials for 
damages. The Bush decision, as noted above, affirmed the principle 

"'Id at2417 
lWae q/ra text ~ecompanying nates 127 30 
'231U3 S Ct. ai 241s (Marahall. d , concurma) 
' - 6 l r I .  at 2115" 28 
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that the "Constitution itself supports a private right of action against 
federal afficials."laS This principle i s  not as long standing as the 
Court intimated for "pnor to 1971, the federal courts had never di- 
rectly addressed the issue of the implication of a cause of action 
directly from a provision of the United States Constitution or a 
federal statute."*xe In that year, the Court decided B i v m  u. Six Un- 
known Named Agents sf the Federal Bureau ojNarcotics,12' which 
definitively resolved the issue. In B i w ,  the Court implied that it 
was doing nothing novel: "That damages may be obtained for in- 
juries consequent upon a violation of the Fourth Amendment by 
federal officials should hardly seem a surprising proposition Histori- 
cally, damages have been regarded as the ordinary remedy for an in- 
vasion of pewanal interests in To support its claimed 
preservation of the status qua, the Court quoted from MarbunJ u. 
Madison:'a@ "The very essence of civil liberty certainly conststs in 
the right of every individual to claim the protection of the laws, 
whenever he receives an injury."'30 

Despite this aura of sfare decisis, the Court was doing something 
quite novel in the field of constitutional law: 

The positive law of the Constitution has largely been 
created and applled in cases in which the citizen seeks to 
invoke a constitutional guarantee as a shield to ward off 
actions undertaken by the government. The sanction most 
frequently imposed in response to a constitutional viola- 
tion i s  the Sanction of nullification. . , . Far less fre- 
quently has a constitutional right become an ingedient of 
an affirmative cause of action. In those instances in which 
courts have allowed the Constitution to be so utilized, 
moreover, they have almost invariably done so in reliance 
upon a legislative mandate. . . . But in [ B i v m ]  . . ., the 
Supreme Court allowed such an action and finally 
answered the question it had left undecided some twenty- 
five years earlier. . .131 
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Nonetheless, the principle that a private damages action could be 
supported directly by a provision of the Constitution, specifically, 
the Fourth Amendment, was firmly established in B i v m  

The specific holding in B i v m  IS of potential use to federal 
employees. Bivens based his claim directly on the Fourth Amend- 
ment since the h a m  he suffered was the result of an improper ar- 
rest, search, and seizure. As will be discussed below, federal 
employees may also be the victims of such misconduct on the part of 
their superiors and they may well suffer the "humiliation, embar- 
rassment and mental suffering"laz that Bivens did. Federal 
employees may also face a potential injury that Bivens did not: the 
use of any evidence seized during the illegal arrest, search, or seizure 
in support of adverse employment action. Whether B w h  forecloses a 
B i v m  type action in such a situation will be discussed below. 

Subsequent to the B i v m  case, the courts have repeatedly been 
asked to decide whether other sections of the Constitution give nse 
directly to private damages actions In addition to B i m ,  the Bush 
decision itself listed two such cases: Davis 2'. PasmLan,'SS and Carl- 
son v. Green.'3' 

Shirley Davis worked for Congressman Otto Passman as a deputy 
administrative assistant until July 31, 1974. Her letter of termination 
declared that the reasons for her dismissal were as follows: 

You are able, energetic and a very hard worker. Cer- 
tainly you command the respect of those with whom you 
work; however, on account of the unusually heavy work 
load in my Washmgton office, and the diversity of thejab, 
I concluded that it was essential that the understudy to 
my Administrative Assistant be a man. I believe you will 
agree with this conclusion 

Obviously, Ms. Davis did not agree. She brought suit alleging that 
the congressman's action discriminated against her on the "basis of 
sex in violation of the United States Constitution and the Rfth 
Amendment thereto. "lSs Davis could not bring her claim under Titie 
VI1 of the Civil Rights Act of 1964,1a7 because subsection 717 of that 
Title, the amendment which extended the protection of the Act to 
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federal employee\. "failed to extend rhis protection 10 congresslondi 
employees such as [Davis] . . . who are not in the competitive y e w  
ICP "lJ"Cnnsequently: "For Dansas for BLvenc. 'It [wail damagpi or 
nothmg."'lxn The issue was 'Whether a cause of action and a 
damages remedg can be implied directly under the  Consnturion 
when the Due Process Clausp of the Fifth 
violated ' ' 1 4 ' '  Noting that "there ir in this case 'no 
5ional declaration that persons in . . (Daws'] pa 
unconstitutional federal employment discrirninatmn 'may not 
rpcovcr m o n ~ y  damage3 from' those responsible for the 1 4 ~ 3 , ' ' ~ ~ ~  
the Court answered the question in the affirmative and also said that 
whaection i 17  o f  Title VI1 of the Civil Rights Act of 1964 did not 
foreclose any availahle remedies to those unprotected by the 
Ftatllte 

Recause Davir had no alternate form of relief. the mqonty did not 
hate to consider. as it did in Bush, whether an alternative system 
pre-rmpted her private suit Nor did the lead opinion. much to the 
rhagrm of the dissent,"' discme? any "~pecial factors counselling 
hwitatmn " I4 /  

The Daub decision is of little interest to most federal employees 
because the majority o f  them, unlike Davis, are included inthe clas- 
sified civil service The Supreme Court, in the case of Broirvt D .  
G.S.A. ,144 has determined that the remedy provided to such 
employees by 5717 of the Civil Rights Act of 1964"5 for violations of 
rights guaranteed by the statute 1s exclusive Consequently, w e n  
though the Fifth Amendment does support a direct cause of action. 
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most federal employees must pursue their Title VI114B remedy for 
employment related discrimination. 

Carlson v. Green did not arise in an employment context and con- 
cerned B cause of action based on the Eighth Amendment's proscrip- 
tion against cruel and unusual punishment. Its application to the 
labor freid would thus Seem extremely iimited. The opinion, how- 
ever. is noteworthy in two respects. First, the Court gave little 
credence to the government's claim that exposing federal prison 
authorities to potential suit "might inhibit their efforts to perform 
their official duties 11147 This is interesting because, in Bmh, the 
Court used the same concern to help justify Its denial of Bush's 
claim: 

[I]t is quite probable that if management personnel face 
the added risk of personal liability for decisions that they 
believe to be a correct response to improper criticmm of 
the agency, they would be deterred from imposing disci- 
pline in future cages.L48 

Second, the Court stated that a Bivens type action could be defeated 
if "Congress has provided an aiternative remedy which it explicitly 
declared to be a substitute for recovery directly under the Consti- 
tution and viewed as equaiiy e f f e ~ t i v e . " ' ~ ~  In Bush, of course, the 
Court noted that Congress had not explicitly declared the civil sew- 
ice system of redress to be such a substitute, but refused in any 
event to ailow a B i w  type action. 

The Court in Bwh did not mention another of its cases that dealt 
with the issue of damages actions based directly an the Constitution, 
even though it was decided the Same day. The plaintiffs m Chappell 
e. W a l f o . ~ & ~ ~  were five Navy enlisted men who sought to sue their 
military superiors for alleged violations of their Fifth Amendment 
rights. Specifically, they alleged racial discrimination in promotion 
opportunities and job assignments. The Court refused to authonse 
such actions, basing its decision on a "special factor counseiing 
hesitation": 

The special nature of militaty life. the need for unhesi- 
tating and decisive action by military officers and equally 
disciplined responses by enlisted personnel, would be 

"ll# 
"'Carbon Y Green, 44fi U 3 at LR 
"'Ruih Y Lurai 103 1 C i  ai 2117 
"V~arlron, Green 446 U 3 at  19 
'""Cha~peli  Y Wallare. 103 S C i  2562 I l D H 1 )  
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undermined by a judicially created remedy exposing of- 
ficers to personal liability at the hands of those they are 
charged to command. . . [Wle must be "concern[edl 
with the disruption of '[tlhe peculiar and special relatian- 
ship of the soldier to his superion' that might result if the 
soldier were allowed to hale his Superiors into Court ''La 

Given its uniquely military setting, Chappell is of little significance 
to civilian federal employees, except perhaps to the extent that It 
provides another illustration of what the Court would consider to be 
a "special factor counseling hesitation."'62 

The lower courts have also grappled with damages claims based 
directly on Various parts of the Constitution Few of the resulting 
decisions, however, have application to the employment setting. 
The First Amendment has been recognized as supportive of private 
damages actions in a number of cases113 other than Bush. In one 
case, however. Safl~ran i'. Wiko~,'~~ while recognizing the B i w m  
remedy generally, the court rejected the plaintiff's damages action. 
in part because of the difficulty of d e t e n m n g  and valuing the ai- 
ieged ~rljunes consequent upon the infringement of the piamtiffs 
First Amendment rights However, it would seem no more difficult 
to value First Amendment ily'unes than it would Fourth Amendment 
injuries, such a~ humiliation, embarrassment and mental suffering, 
which had been recognized in Bivens. 

Id at 2.3h7 fquoung Steocel hero Eneneeirng Coip v Lnifed States. 131 I S 

Of more iignillrance but of limited utility because of the unique Iacla li Stanlei 
,574 F Supp 474 (5 D Flz 1883) In SLonler the court held that a 

former rerrice member t o  h ham lyreiec acid dieihglamde f U D )  wki ~ u r r e p r i ~ i ~ ~ s l y  
adminiriered could maintain a Bwms-type s u i t  against the mdwdual olfrrials in- 
\ o l i  ed Chopprli was distinguished on the ground that no alternafwe rerned? existed 
Lo correct the ronrlirurlonal "mng 'The constitutional wrong complained of by Mr 
branleg LI impossible Lo correct The ~lalntiff  does not claim LhaI the Arm) cheated 
him out of either maneb or B promatron Rather he alleges that the Army has knau- 
ingh depmwed him of the ahrlifg Io appreciate and e m o ~  hrr lrfe Id at 465 The 

ms , Powell. 566 F 2d 167 (D C Cs 
Boble, 638 F 2d 1077 (4th Clr 18761, 

m ~ u i i i l n n i r  i Chemical Ahafractr 

uczo L Uesrein Connecticut Broadckitmg Ca 124 F Supp 1325 
R olhrr gwu~iris.  566 F 26 304 (26 Cir 1976) Patfenon t Chester 
E D  Pa 1875) Buflerv Cnired Starei366F Sup0 1035fD C Cii 

19711 
"481 F Supp 2 2 0  (D Calo 1878) 
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The Fourth Amendment has supported many damages actions 
other than the type alleged in Bivens.lbs Not surprisingly, most have 
arisen aut of criminal investigations. At least one, however, had its 
underpinnings in a federal employment relationship. The plaintiff in 
Halperin 2). Kissinger,166 a former member of the National Security 
Council, had had his home telephone tapped pursuant to orders of 
superiors. He sued for damages and the court held that not only was 
he entitled to recover money damages for any injuries suffered as a 
result of the Fourth Amendment violations, but also that he was due 
that compensation even if the injury suffered was 
thus refuting the valuation difficulty found determinative in Saf- 
fran. Although it is not clear from the appellate opinion or the lower 
court decision,'68 Halperin was probably not a cwii service 
empioyee.l" Otherwise, he presumably would have encountered the 
same difficulties as Bush when his ease reached the Supreme Court. 
Thus, the c a d s  holding is analogous to Davis v. Pasnan. Both 
demonstrate that federal employees who are not protected by the 
civil service system are entitled to bring private damage actions 
based directly on the Constitution. More importantly, however, the 
Halpm'n decision does establish a precedent for the viability of a 
private damage action by a federal employee based directly on the 
Fourth Amendment against a superior. Read together with a foot- 
note of the Bwk which intimated that unauthonzed 
wiretaps would not be cognizable under the civil service redress 
system unless the agency took further adverse action against the 
employee, the Halperin case may well establish an area of potential 
liability for federal supervisors. 
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remedies far federal employment discnminatmn, it meant to include 
the constitutional cause of action within the scope of those sup- 
planted remedies."ln4 

The plaintiff Ln Doe v. Untted States Civil Service Commission1BS 
met with more success. She had applied for a White House Fellow- 
ship in 1974, but was rejected as the result of an investigation into 
her background. The investigation had been conducted by the Ciwi 
Service Commission (CSC) even though the fellowship positions were 
"noncompetitive" positions Doe sued the CSC and some of its in- 
dividual officers under a variety af theories, including an allegation 
that 

the defendants violated her constitutional nghts of 
privacy and due process by entering derogatory allega- 
tions m her file without adequately investigating the mat- 
ter and without affording her the opportunity to refute 
those charges. She also contends that the CSC deprived 
her of due process by refusing to  disclose the identity of 
the sources while also refusing to expunge the 
allegations.18' 

In a long and complicated opinion, the court implicitly rejected the 
privacy claim since "Doe was not asserting that the government had 
wrongfully intruded into her personal affairs,"1i8 but chose instead 
to analyze the constitutional claim under the Due Process Clause.iBB 
Using this approach, the court referred to several cases involving 
discharge from and said: 

FEDERAL EMPLOYEES' RIGHT TO SUE 

As in the dismissal cases, the merits of the Commissron's 
employment decision do not raise a constitutional issue; 
Doe is not chailengmg that determination and this Court 
would not consider a direct review of the selection process 
p e r  se. The constitutional claim that is raised. . . con- 
cerns the procedures that must be followed when an in- 
dividual is deprived of government employment and the 
allegedly defamatory grounds for the employment de 

""E.9, Codd v Velger. 428 U S. 624 (1977) (per cunamj, Bishop v Woad, 426 C S 
341 (1976), Board of &gents Y Roth 408 U S  664 (1812) 
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Cisions are disclosed in a manner that forecloses otherjob 
opportunities. . . The liberty interest protected by the 
Due Process Clause prohibits the government from deprit- 
m g  an individual of government employment on the basis 
of false charges and then aggravating the mjjury, and fur- 
ther diminishing employment opportunities by tarnishing 
the inditiduai's name and reputation 

Accordingly. the Court then permitted Doe to maintain her damage 
action against CSC officials despife  the  fact that Doe possessed ai- 
ternatire avenues of relief, including pursuit of her claim through 
the "bureaucratic channels of the CSC." Administrative Procedure 
Act ciaims.172 and Privacy Act claims The court thus contrasted 
Doe's poatmn with Davis', but concluded the difference was not 
controlling. 

The impact of Bush upon Doc IS difficult to assess Certainly. 
employees or applicants like Doe who are not covered by the civil 
service system may bring private damage actions directly upon the 
Due Process Clause on the strength of Doe, even if they may be en 
titled to other forms of relief However, the  case may aim apply to  
employees who are cavered by the system. If certain federal employ- 
ment decisions that do not amount to penonnel actions, such as pro 
motion, transfer, security clearance authorization or revocation, are 
based on information obtained and used in the same fashion as that 
found objectionable in Doe, It would seem that Bush would not 
preclude priiate damage actions brought by such employees to 
vindicate their due process rights. even if they could obtain some 
relief under the Adminsitrative Procedure or Privacy .4cts This 
point i s  discussed further below 

The Sixth Amendment has been held to give rise to an implied right 
of action in Berlzn Democratic Club v. Rumfeld Berlirr  demo^ 
crntic Club IS closely analogous 10 the Fourth Amendment cases 
since it arose out of an improper electronic surveiliance, It thus adds 
little to the discussion at  hand. Of similar import are those lower 
court c a e s  concerning implied causes of actions arising from the 
Eighth 

"31d 55 522 562 
"'410 F Supp 144 iD D C 1976) 
" " E o .  Hernandez Y Lallimore 612 F 2d 61 12d Cir 19791. Cline \ Herman 6111 

F 2d 374 (8th Cir 18i8),  Chapman" Y PicketL 586 F 26 22 (7th Clr 197%) Rofuag I 
Carlsan 476 F SUPP 836 (E D Va 1979) 
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111. DEFEATING THE IMPLIED 
CAUSE OF ACTION 

Common to most of these cases has been an absence of the "two 
situations," first mentioned in Bivens, which could defeat a right to 
recover damages: 

The f m t  is when defendants demonstrate "special fac- 
tom counselling hesitation in the absence of affirmative 
action by Congress." . . . The second is when defendants 
show that Congress has provided an alternative remedy 
which is explicitly declared to be a substitute for recovery 
directly under the Constitution and viewed as equally ef- 
fectlve.lT6 

It is not readily clear which of the "two situations" the Court 
found decisive in Bush. The Court recognized the absence of con- 
gressional declaration that the civil service system of redress was 
meant to be an equally effective mbstitute for a conStitutionai cause 
of action, but also analyzed the nature of the system in sufficient 
detail to be able to conclude that it was "comprehensive." "elab- 
orate," and "constructed step by step with careful attention to con- 
flicting policy consideratians."l" Nonetheless, its stated reason for 
denying Bush's claim was that there were present in the case 
"special factors counseling hes~tat ion."~ '~ Thus, while the two fac- 
tors may be separately stated, they are often inextricably linked in 
analysis. 

It is useful to note how the presence of an alternative remedial 
scheme has been treated in other cases. Foremost among them 1s 

Broun 21 G.S.A."B in which the Court concluded that ''S717 of the 
Civil Rights Act of 1964, as amended, provides the exelusivejudicial 

"Tadson Y Green. 446 U S  at 18 IqUonngBtum. 403 U S  at 3861 
"'Bush v L u c a ~ ,  103 S Ct at 2416 
"lid ai 2417 (Maishall. J , cancumng). "he need to eonsrder ' special factors 

counsehng hesitation wag a determinative factor m the samewhat navel case of 
Stevens v Mormon-Knudsen Saudi Arabia Conmnflum, 615 F. Supp 516 ID Md 
18831 The wertmn there was 'whether a pnvsfe campany operaflng under a con- 
tract with the federal government may k sued for alleged vioiatlona of the c m b t i  
fulional rights of its employee8 I" B foreign country?' Id.  at  616 Answering m the 
negative the C ~ U I L  noted four "~pecial factors coumelmg healtatlo"'' the employer 
$vas a private pan?. there w u  no stare action mvalved. the aeh complained of-nail- 
fying Saudr authoiilleS of possible mar~uana use by the plamllfb-occurred In B 
forelgn country, and the act8 were hardly those whleh shauld have been viewed as 
subjecting the actor t o  pmentlal liability for damages 

"V2ii C S 820 11876) 
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remedy for claims of discrimination in federal employment.""0 This 
conclusion w89 based not only on the "balance, completeness and 
StNCtUral integrity of §711,"'8L but also an the principle that "a nar- 
mwiy tailored employee campenstion scheme preempts the more 
general tort recovery statutes."18a It i8 noteworthy that the Court 
looked to the potential effect upon the statutory remedy if suits 
based on sources other than the statute itself were permitted. The 
Court speculated that aggrieved parties would circumvent the 
statute's "rigomus administrative requirements and time iimita- 
tians."'89 if permitted to sue under another theory Worse yet, the 
Court thought that "the crucial administrative role that each agency 
together with the Civil Service Commission WBS given by Congress in 
the eradication of employment discrimination would be 
eliminated. . . This concern, of caume, would be equally jwti- 
fied in evaluating the potential effect of pnvate damage wits upon 
the role of the civil service system in contmiiing the federal employ- 
ment relationship. 

Another Supreme Court case that considered the effect of an alter- 
native scheme upon the propriety of affording B i u m  type relief is 
Carkon u. Grea.'86 The alternate scheme in Carkon was the 
Federal Torts Claims ACt (FTCA).Ia6 The Court noted that "when 
Congress amended FTCA in 1D74'8' to create a cause of action 
against the United States for Intentional torts committed by federal 
law enforcement officers . . . the congressional comments accampa- 
nying that amendment made it crystal clear that Congress views the 
FTCA and Bivens BS parallel, complementary causes of action " I n s  

The Court further enumerated other factors that supported its con- 
ciusian, including "the significant fact that Congress follows the 
practice of explhtly stating when it means to make Fi'CA an ex- 
clusive remedy."la For the Court: "Plainly, FTCA is not a sufficient 

"Old at 835 Se~olsoSorrellv VeleransAdmln 576F  Supp 12541s D Uhio1863l 
(cmng bothBIounandBusharauthorilyfor holdrnslhat 5 717af fhe  CivilRightr Act 
of 1864 w u  the erclu~ive remedy lor ~lalms al  dircrlminalion ~n the context of 
federal employmenl) 

"'425 U S  at 832 
"'ld st 834 (citing Unired States Y Demko 385 U S 148 (1866) (Federal Tort 

Clarmr Act), PatterJan Y Unhfed  state^, 359 I. S 486 (1959) (Federal Emploreer 
Compensation Act). .Johnion Y United Stater 343 U S  427 ( l 8 i 2 l  (Puhllr \ P W P I *  
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protection of the citizen's constitutional rights. . . "lSo Conse- 
quently, to the extent that they are not otherwise precluded by 
statute. federal employees could not be deterred from asserting 
damage actions against their superiors solely because their clam 
might also be cognizable under the Federal Tort Claims Act. 

FEDERAL EMPLOYEES' RIGHT TO SUE 

Doe n. United States Civil Service as noted above 
discussed several alternative remedies. Analyzed first were Doe's 
remedies within the "bureaucratic channels" of the agency itself. 
These included requests to amend her file and for disclosure of the 
sources upon which the agency had relied in assembling the file. 
Bath requests had been denied. The difference between Doe and 
Bush is that Bush could appeal to the civil service grievance 
machinery, while Doe, not being a competitive service employee, 
could not. That difference, however, is far from clear in all civil ser- 
vice employee eases. If the action complained of did not amount to 
an "adverse personnel action," it is by na means certain that a civil 
service employee could receive any more relief than Doe did. The 
second remedy available to Doe was the Adminsitrative Procedure 
Act.Lg2 Section 702 of the APA provides that ' ' a  person suffenng 
legal wrong because of agency action, or adversely affected or ag- 
grieved by agency action within the meaning of a relevant statute, is 
entitled tojudicial review thereof." It has been held that invasion of 
a protected right constitutes a legal wrong within the meaning of this 
~ e c t i o n , ' ~ ~  but it has a150 been held that, "the review provisions of 
the Administrative Procedure Act .  . . are not generally applicable 
to the adminsitration of the Federal Civil Service."le4 The Doe court 
decided that it had the authority, under the APA, to determine 
"whether Doe's constitutional rights were violated,"'e6 but that it 
lackedjurisdiction to determine whether "the CSC's conduct was ar- 
bitrary and an abuse of discretion'' on "sovereign immunity"lg6 

. .  
Bi tmu type elaim 

"I483 F Supp. 539 (S D.N Y 19801 
lsr6 U S  C 55 661-706 (19821. 
"T~enn~ylvania R R Y Dillon 355 F 2d 292 (D C Cir I, cert denzed. 378 U 5 945 

ls*kmocratic State Central Comm for Mnonlgomer~Counfy, Maryland Y. Andaisek. 

IsrDoe. 483 F. Supp sf 862 
1 B ' l r l  at 579 

(1064) 

249 F SUPP io08 (D n c 18661 
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grounds From these less than lucid points, It may be concluded that. 
If the APA does provide an aggrieved federal employee any relief for 
violations of constitutional rights, It would not bar a penonai suit 
against the offending supervisor. The Doe case itself supports this 
view, as court there concluded that a cause of action under the APA 
did not preclude a separate, additional cause of action under the 
Const,tut,on 

There I S ,  however. authority to the cantrarg In .McKpnzie t '  

Cnlioimy,*07 a secretary claimed that her failure IO be promoted was 
hawd on ' 'revme discrimination" grounds Inn She wac a civil SPT- 

vant and sought relief under both the APA and the Constitution The 
court concluded that "no independent constitutional tori 15 neces~ 
sary to effectuate the plaintiff's rights. . . . [Tlhe [APAJ specifically 
sets forth the remedy Congress has provided for persons in plaintiff's 
pmitmn."lY* If DOF and M C K P W ~ F  are compatible on this point. the 
consistency muqt be founded on the b a w  of the different wrongs as 
serted. This distinction IS tenuous. however, and it may be more ac- 
curate to fmd the two cases in conflict In any event. Bush would 
now control McKenz~e'i claim since ihe  was a CIL il service employee 

The third remedy available to Doe. and also available to a federal 
employee. was the Privacy Act.2oo 

The Privacy Act of 1974 serves to safeguard the public 
interest in informational privacy by delineating the duties 
and responsibilities of federal agencies that collect, SIOR 
and diseeminate personal Information about many indi- 
viduals . . . Individuals can obtain access to agency 
records that pertain to them and can seek amendments to 
records thought to contain erroneous 

The coun noted that the Privacy Act did not "expressly refer to the 
availability of other forms of relief," but conciuded that "nathmg in 
the statute or its legislative report8 indicate that it was intended as 
an excluxve remedy for claims arising out of administrati\ e investl- 
gatmns,''~Oz Consequently, the court did not find that the Privacy 
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Act remedies preclude Doe's Biuens claims. Presumably, the same 
result would be reached in a case involving a federai employee. LO 

the extent that the employee's Bzvens claims were not foreclosed by 
Bush. 

Another aiternative remedy that has been considered in deciding 
whether a plaintiff could state a constitutional cause of action has 
been the existence of a state cause of action. Bzijens rejected a claim 
of pre-emptive state tort remedies in that context. At least one de- 
~ i s i o n , ~ ~ ~ ,  however, has "recognized that the availability of an ade- 
quate remedy under a . . . state law cause of action wouid preclude 
the necessity far implying a cause of action from a constitutional 
provision. , ."204 State causes of action for federal employment- 
related actions are speculative at best, and the same considerations 
that caused the Court in Bivens to reject them as a limit upon direct 
constitutional claims would also pertain.2o6 

The second ' '~ituatmn''  that may defeat a Bzvens type claim is the 
presence of "special factors counseling hesitation." The Bush opin- 
ion relied pnmarily upon this factor to conclude that Bush could not 
sue his superior for infringement of his First Amendment violations 
It did so under the rubric of "federal personnel policy.''20o If this 
rather ail inclusive term were determinative of the LSSUB, it would be 
fairly easy to conclude that no federal employee could ever make 
out a constitutional cause of action against his superior since, by 

3"'Turner Y L n i f i e a r l ~ n  Churrh. 471 F Supp 367 ID R I ) ,  nffil. 602 F 26 458 ( l i t  
r,.  ,0711 

em1 Cosrs. 64 L Ed 2d 872, 876 I19801 
716 F.2d 85 (1st C s  1083) which cited ba 

I" ~upporl  of its denial of an attempt to mainl Ye conrtlfutional B C  

fro" which wai  otherwise barred by 42 U S  C 5 
that to permit the aciian would effeefruel) erue  the doctrine of common law stare 
legislative m m u n i t y  which had been recognized l ime  1851 On the other hand. the 
erirtenre ~ f s t o m p r e h e n s i ~ e i l 8 1 e  C ~ V ~ ~ S C I V I C ~  scheme foiredres~afgrrerancer wa5 
held suff ic ient  reamn I o  bar an ~ i l e m p r t o  bringafederalclvll righrsacrionin Almen 
dral Y New Ynrk Stale Office of Mental Health, 568 F Supp 571 IS D P S 19831 
Citing the Bush ' 'peela1 iaefon ' the court said ' Those considerations apph 51th 
equal force Lo the New Sock C i v i l  Service law3 Article 78 of the Clvll Practice Lau 
and Ruler orovider bnrh a vehicle for terfins. the lawfulnerr of aPZnc~  acrlon and 

#"'One would think that the complex machinery of the Sational Labor Relarionr Act 
might conatlfufe an important source of slrernaflve relief for the aggnwed federal 
emglavee The Act's definition of ' employer," however. exprersl) excluder the 
federal gorernmenr from ins coverage 29 U S  C 5 lW21 I10821 

"'#Bush, Lucar. 103 S C t  81 2412 
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definition, such Suits would affect federal personnel policy. More 
precisely, however, the Court iooked to the "special factor" of the 
alternative scheme of redress set up by the civil service system to 
conclude that Its hesitation in permitting a Bivens type remedy was 
warranted. Thus, it IS clear that federal personnel pahcies, per se, do 
not mandate preclusion of such suits. If the convene were true, 
Davis v Pasnnan would have been decided differently, for it, too, 
involved questions of federal personnel policies. Further proof of 
this conclusion may be found in the fact that the Court inBush cited 
another case that dealt with federal employment policies, but did 
not consider it dispastwe of Bush'sclaim. The case was UnitedStates 
u. GiEman,no' in which the federal government sought to '*recover 
indemnity from one of its employees after having been held liable 
under the FCCA for the employee's negligence." Although Gilman 
did not concern a constitutionally based claim, it did involve the 
creation of a new remedy not specifically authorized by statute. In 
declining to create the remedy, the Court noted that the question 
"involved questions of employee discipline and morale, fiscal pohcy, 
and the efficiency of the federal s e r v ~ c e . " ~ ~ ~  The Court intimated, 
just as it had in Bush, that, if the requested remedy shouid be fash- 
ioned. it shouid be fashioned by Congress. 

Here a complex of relations between federal agencies 
and their staff is Involved. Moreover, the claim now 
asserted through the product of a law Congress passed is a 
matter on which Congress has not taken a position. It pre- 
sents questions of policy on which Congress has not 
spoken. The selectmn of that policy which is most ad- 
vantageous to the whole involves a host of considerations 
that must be weighed and appraised That function IS 
more appropriately for those who write the laws, rather 
than for those who interpret them.2oB 

Such "special factors" were also found m the cases of Chappel1 2). 

Wallacez1o and United States u. Standard Oil C O . ~ "  In the former, 
the special factors of military discipline and an internal compre- 
hensive system of redress caused the Court to conclude that the 
maintenance of a B l w - t y p e  suit by military personnel against 
thex superior officers should not be permitted. In the latter, the 
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Court refused to allow a damage action on behalf of the government 
against a tortfeawr who had injured a federal soldier, thereby caus- 
ing the government to incur hospitalization expenses. It did so be- 
cause a "special factor," i .e. ,  federal fiscal policy, was involved: 

Whatever the merits of the policy, ita conversion into 
law is a pmper subject for congressional action, not far 
any creative power of OUR. Congess, not this Coun, or 
the other federal courts, is the custodian of the national 
~ U M .  By the =me token, it i6 the primary and most often 
the exclusive arbiter of federal fiscal affairs.Zl8 

Since the "special factor counseling hesitation" in Bush was the 
existence of the "comprehensive" and "elaborate remedial aystem" 
created by the federal civil service laws. it is avvroDriate to examine 
that system in some detail 

IV. THE FEDERAL CIVIL SERVICE SYSTEM 

Federal civil servants are now protected by an elabor- 
ate, comprehensive scheme that encompasses substantive 
provisions forbidding arbitrary action by supervisors and 
procedures-administrative and judicial-by which im- 
pmper action may be redressed. They apply to a multitude 
of pemnnel  decisions that are made daily by federal 
agencies. Constitutional challenges to agency action, such 
BS the First Amendment claims raised by petitioner (Bush) 
are fully cognizable within this system. As the record i. 
this case demonstrates, the Government's comprehensive 
scheme is costly to administer, but it provides meaningful 
remedies for employees who may have been unfairly dis- 
ciplined. , , 

When the Supreme Court wrote these words, it recognized that the 
civil service system had undergone legislative change between the 
time when Bush started his action and the Court ultimately ruled. 
The law, howver, was substantially the same. The procedural rules 
that must be followed to discipline a federal competitive service 

"Vd at 314-16. 
")"Bush v Luear. 103 S Ct at 2415. 
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employee are specified in Chapter 76 of title 5 of the U.S. Code.z14 
".4dverse actions'' are divided into two types. suspensions for 14 
days or leas, covered by subchapter I ,z1i  and removal, suspension for 
more than 14 days. reduction in grade or pay. or furlough for 30 days 
or less. covered by subchapter I1 Suspensions m "the interests of 
national security "11' reductions m reductions in grade or 
removal due to "unacceptable performance,"218 and cenain miscel- 
laneous actionPo are covered elsewhere. As will be seen. the pro- 
cedures applicable to the two Types of adverse action differ. but the 
statutor) standard upon which both must be based does not: "Cause 
as will promote the efficiency of the sern~ce.''~~~ 

Under subsection 7603 
An employee against whom a suspension for 14 days or 

less is proposed is entitled to. (1) an advance written 
notice stating the specific reasons for the action: (2) a 
reasonable time to  answer orally and in writing and to fur- 
nish affidavits and other documentary eridence in sup- 
port of the answer, (3) to be represented by an attorney or  
other representative; and (4) a written decision and the 
specific r ea~ons  therefor at the earliest practicabie 
date.lz2 

drrmssal procedures .See Shsr Y United Stater 822 F 2d 620 
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The employee LS aim entitled to copies of ail of the above documents 
"together with any supporting material upon request "x13 In addi- 
tion to these protections, an employee who is subject to the more 
severe sanctions is entitled to a t  least 30 days advance notice and at 
least 7 days to respond.z24 The agency may also provide a hearing "in 
lieu of or in addition to the opportunity to answer."'z6 If the 
empioyee is covered by a collective bargaining agreement, the terms 
of the agreement govern representation.2z6 In arriving at Its decision. 
the agency is limited to the reasons specified in the notice of pro- 
posed action.zz7 Appeal to the Merit Systems Protection Board 
(MSPB) is specifically permitted if the mor? senous adverse actions 
are taken.2zs If the aggrieved employee IS covered by a collective 
bargaining agreement, however, he or she may file a grievance 
under the agreement or pursue his or her YSPB remedy, but not 
both.228 

Employees who have minor grievances, but who h a w  not been the 
subject to adverse action as defined above, are not totally without 
relief. Employees covered by coilectwe bargaining agreements may 
pursue the grievance procedures established by such agreements.23" 
Employees not so covered, with stated may utilize the 
administrative grievance systems set up by their respective agencies 
pursuant to These systems have cognizance over "any 
matter a i  concern or dissatisfaction relating to the employment of an 
employee which is subject to the control of agency management, in- 
cluding any matter on which an employee alleges that coercion, 
repnsai or retaliation has been practiced against him or her ' ' 2sd  

Each agency is free to adopt its own procedures, provided that they 
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conform t o  the criteria specified by the Office of Personnel Manage- 
ment (OPM). These include a hearing "when one 1s suitable,"23' the 
nght of the grievant to be represented by a representative of his or 
her own choosing, a reasonable time to  presenr the grievance, 
freedom from reprisal, a written decision, if the grievance Itself was 
in writing, made by an official supenor in grade to any employee in 
wived,  and other procedural Appeal is not available 
but the OPM monitors the rarious systems "from time to time ' '216 

If the employee is to be demoted or 'removed" for "unacceptable 
performance,"z37 he or she IS generally entitled to the same proce- 
dural protections. The 30-day written notice must specify the "in- 
stances of unacceptable performance by the employee on which the 
proposed action is based, and . . . the critical elements of the 
employee's position involved in each instance of unacceptable per- 
formance The decision to demote or reduce must likewise 
specify the instances of unacceptable performance upon which ir LS 
grounded and cannot be based on any instances occurring more than 
one year before the date of the notice 230 An employee demoted or 
removed under this section may appeal t o  the MSPB.Z40This section 
was added by Congress to make it possible for "civil sewants to 
be 

By statute, "personnel actions." including appointment, promo- 
tion, discipline. detail, transfer, reassignment. reinstatement. 
restoration, reemployment, and performance evaluation, may not be 
based upon discriminatory considerations with respect to race, sex. 
religion, or national ongin, but additional procedures to vindicate 
those rights are not specified.n4z Any adverse action based upon the 
prohibited considerations would not meer with the statutory stan- 
dards of "cause as will promote the efficiency of the service" or 
unacceptable performance."z43 

. hired and fired more easily, but for the right reasons.''z41 

ewe action? ' appealable to the 
s may e o n ~ f i t u ~ e  a prohibited 
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While "unacceptable performance" is susceptible to ordinary in- 
terpretation, the standard of "cause as will promote the efficiency 
of the service," upon which discipline must be based, is rather am- 
biguous. The statutory provisions wherein the standard is set 
forthz" do not define it further. The lmpiementingregulatory provi- 
s i o n ~ ~ ' ~  do not add more illumination except to state, as noted above, 
that an adverse action cannot be based upon any discriminatory con- 
sideration. Nonetheless, the Supreme Court has upheid the standard 
against constitutional attack: 

We hold the standard of "cause" . . . as a limitation on 
the Government's authority to discharge federal 
employees is constitutionally sufficient aganst the 
charges both of overbreadth and of vagueness. , , , Con- 
gress sought to lay down an admittedly general standard, 
not for the purpose of defining criminal conduct, but in 
order to give myriad different federal employees per- 
forming widely disparate tasks a common standard of job 
protection. We do not believe that Congress was confined 
to the choice of enacting a detailed code of employee con- 
duct, or the granting of no job protection, at ail.a4n 

Thus, even though ''cause" is not well defined, once it determines 
chat such cause exists, an agency may discipline its employees. 
Determining what type of discipline to impose IS usually a matter far 
agency d is~re t ion ,~"  but many agencies have published tabies of 
suggested penalties for particular ~ f f e n s e s . ~ "  It has been held that 
the severity of the penalty imposed is within the discretion of the 
agency provided that the penalty chosen is within the range of sanc- 
tions provided by the applicable agency regulation.a4e On the other 
hand, Hahey u. NitzeZs0 held that the agency may impose discipline 
for misconduct which is not listed in an agency's table of suggested 
punishments if the regulation containing the table suggests that 
other acts may also provide adequate cause for discipline. 

"'5 U S C $5 7507, 5713 
~ " ' 5  c F R 55 752 2 0 2 . 7 5 2  403 
"'Amelf v Kennedy, 416 U S .  134. 160 (1874). rehb  dented, 417 U.S 822 (1875) 
*"Federal Personnel Manual, eh 761 i1 July 19S41 
""Ey. Dep'f of Army. Civilian Personnel Res. No 700 113 Jan 1860) !C 15, I 

July 1884). 751 (16 Sept 1962) 
"'sRiccr v Unrled Staler. 507 F.2d 1380 iCf. CI. 1974). But cf Douglas Y Veterans 

Admm , 5 M S P B 313. 321 (18Sl) "We hold that the [MSPB $1 authority under 5 
U S  C 1205!aXI) tu 'rake frnal action an matters within 111 jurisdiction includes 
authorif) fa modify or reduce agency-imposed penalties " 

""Haliey v S m e .  390 F 26 112 14th Clr 18681 
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In any event, except far minor disciplinary sanctums, suspensions 
for 14 days or less, the aggrieved employee, as noted above. may ap- 
peal to  the Merit Systems Protection Board (MSPB). The Board is 
composed of three members appinted by the President to seven 
year terms.1" Employees may also appeal to MSPB under other 
specific statute%ai2 One statute, far example, provides for appeal t o  
MSPB in any case in which the employee "has been affected by ac- 
tion'' and the employee aiieges "that a basis for the action was dis- 
crimination prohibited by"16' the Civil Rights Act of 1964.26' the Fair 
Labor Standards Act of 1938,*61 the Rehabilitation Act of 1!373,258 or 
the Age Discrimination in Employment Act of 1967.25' Mast of the 
Board's work is comprised of appellate jurisdiction, but it does have 
original jurisdiction in four situations, Including. among o then ,  ac- 
tions brought by its Special Counsel and requests for informal hear- 
ings by persons removed from the Senior Executibe S e r v ~ e . ~ ~ ~  

Regardless of how the case reaches the Board, once there, an 
employee has the nght to a hearing far which a transcript is kept and 
to  be represented by an attorney or other representative.zss At 
torney fees may be awarded to a prevailing employee in the "in 
teres13 of justice."zeo Petitions for appeal must be filed within 20 
days after the effective date of the action being appealed and the 
agency must respond within 16 days of receiving the petition for ~ p -  
peal 2e1 One ur more employees may file an appeal as representatives 
of a class of employees.a6z The decision whether to allow such an ac- 
tion is "guided but not controlled by the Federal Rules of Civil Pro- 
cedure.''26s Provismn LS made far ~ n t e w e n t i ~ n , ~ ~ ~  wbstitution.z6i 
and consalrdatian and joinder.zes Extensive discovery procedures 
allow "any person" to be "examined regarding m y  nonprivileged 
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matter"P67 before and dunng the hearing. Discovery issues not spe- 
cifically covered by the regulatory procedures are resalved by ref- 
erence to the Federal Rules of Civil Procedure, although the Rules 
are considered "instructive rather than contralling."z~~ The parties 
may request the issuance of subpoenaszeP and the Board may seek 
enforcement of the same in the appropriate district Ez 
parte communications concerning "the merits of the case or those 
which violate other rules requiring submissions to be in writing" are 
forbidden.27L 

At the hearing, which is public, a verbatim transcript is keptz7* and 
either party may obtain a copy upon payment of C O S ~ S . ~ ' ~  Witnesses 
who testify may be representedz7' and, If they are federal 
employees, are considered to be in an "official duty" Status whiie 
doing The regulatory provision regarding admissibility of evi- 
dence is sparse: "Evidence or testimony may be excluded from can- 
sideration by the presiding official if it is irrelevant, immaterial or 
unduly repetitious."27e 

The burden of proof as to issues of jurisdiction and timeiiness of fil- 
ing IS on the employee, but lies with the agency on other matters a ~ '  
By statute, the standard of proof varies with the statutory authority 
used by the agency to impose the challenged discipline. If the agency 
brought the action under certain provisions, the action will be sus- 
tained if supported by "substantial evidence," which is defined as 
"[tlhat degree of relevant evidence which a reasonable mind, con- 
sidering the record as awhole, might accept as adequate to support a 
conclusion that the matter asserted is If the agency brought 
Its action "under any other provision of law 01 regulation,'' its d e w  
sion will be upheld if supported by a "preponderance of the evi- 
dence," which LS defined as: "[tlhat degree of relevant evidence 
which a reasonable mind, considenng the record as a whole, might 
accept as sufficient to support a conclusion that the matter asserted 
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1s more likely to be true than not true.''z'g "This distinction waq in- 
tended to provide a 'lower standard of proof' in performance cases 
'because of the difficulty of proving that an employee's performance 
i? unacceptable.' ' ' l * o  

"Affirmative defenses" are established by statute and require the 
Board to overturn agency action even If the agency has met Its evi- 
dentialy standard. The three defenses are harmful error in the ap- 
plication of the agency's procedures in arriving at its decision, the 
decision was based on any of the prohibited practices described 
above, and the decision was not otherwise in accordance with the 
h W . 2 8 '  

The presiding official must reach an "initial decision" and forward 
it to the parties and the Office of Persannei Management within 26 
days of closing the record 282 The decision must contain findings of 
fact and conclusions, together with supporting rationale, and an 
order of final d i s p o s i t i ~ n . ~ ~ ~ T h e  decision becomes final 35 days after 
it is issued unless a party files a petition for review or the Board itself 
reopens the case IS4 The Board will deny such a petition unless I t  1s 
shown that. 

(a) New and rnatensl evidence is available that, despite 
due diligence, was not available when the record was 
closed; or 

(b) The decision of the presiding official is based on an 
erroneous intelpretation of statute or 

\" 95 969 96th Con8 
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If the Board grants a petition for review or reopens the case on its 
own motion, it may order further proceedings, require the filing of 
additional briefs, or hear further argument.286 Its decision is then 
considered the "final" decision and "adminsitrative remedies are 
considered exhausted," although the initial decision can also be the 
final adminsitrative action if the employee fails to file for review.2s7 

The Board is empowered to "affirm, reverse, remand, modify or 
vacate the decision" of a lower authority and to "order a date for 
c o m p l ~ a n c e . " ~ ~ ~  If an employee prevails, he or she 1s entitled under 
the provisions of the Back Pay Actza8 t o  agency correction of perti- 
nent records and to receive 

an amount equal to all or any pan  of the pay, allowances, 
or differentials, BS applicable which the employee nomai- 
ly would have earned or received during the period if the 
penonnel action had not occurred, less any amounts 
earned by the employee through other employment dur- 
ing that period.2go 

The employee can also be credited with accumulated amounts of an- 
nual leave,2Q1 retroactive seniority, periodic within-grade or step in- 
creases, and general pay raises during the relevant penadzg2 Provi- 
sion 1s made for enforcement of the final order should the agency 
prove to be recalcitrant. The Board may "issue a notice to any 
Federal employee who has failed to comply with an order to show 
cause why there was n o n c ~ m p i i a n e e " ~ ~ ~  and, where appropriate, 
certify to the Comptroller General that no payment shall be made to 
any employee failing to comply with the Board's order.2Q4 This 
would seem to be a very effective enforcement tooi. 

Employees who prevail on an appeal alleging discrimination pro- 
hibited by the Civil Rights Act of 1864286 are entitled to several forms 
of relief, including offers of employment, backpay, special consid- 
eration for existsing vacancies, prionty consideration for future 
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vacancies, retroactive promotion with back pay, cancellation of the 
unwarranted pemnnel  action, correction of agency records, and 
priority promotion 

These remedies can prove quite beneficial, as demonstrated by the 
award of approximately $30,000 in back pay to Bush,Ze7 but an ag- 
grieved employee may seek further vindication in the courts. By 
statute, "any employee or applicant for employment adversely af- 
fected or aggrieved by a final order or decision of the Merit Systems 
Protection Board''ZBB may obtrunjudicial review Prior to so doing, 
the appellant must generally exhaust his or her administrative 
remedies.z88 Case law, however. has excused many failures to ex- 
haust administrative Most cases indicate that resort to 
the administrative machinery would have been an exercise in futili- 
ty,sor several do not discuss the ISSUB. Bwh 1s an example of the lat- 
ter. Bush filed his action "while his administrative appeal was pend- 
ing,''302 but none of the courts that heard the case addressed the ex- 
haustion question Perhaps, this was because Bush's claim against 
Lucas was not one cognizable on its face in the admmistrative 
scheme.a03 Even EO. the eventual outcome of the administrative ac- 
tion would have affected a t  least the relief to be afforded. 

In any event, once the court determines that the case 1s npe for 
review, 11 is required to 

retiew the record and hold unlawful and set aside any 
agency action, findings or conclusions found to be. 

ssaZ8 C F R 4 1613 271 
# W u s h  bi Lucas, 103 S Cf 81 2407 
" '5  0 5 C 4 1703(aK11 (added by Pub L KO V3-464 III I1 6 206 92 Stat 1143 

i l O l C > i  
I .Y.", ,  

IssDalr > Costle 661 F Zd 969 1D C Cir 19611. Walker\ Washmeton. 627F  26 541 
1D C CLr 19801. cmt denied, 449 C S 994 (19811, Johnson Y Ye ion ,  160 F 26 366 
10 C LN 1 rmt d m i e d .  339 L S 957 reh'p h i e d .  Id at 961 119501, Hills , 
Elsenhart. 156 F Supp 802 1N D Cal. 18871. q i T  286 F 2 d  609, cmt denied 386 
U 5 832(19681 Sr~o lmGlea lonu  Malcom 716FZd104411 l thCs  1983).mwhicha 
former officen' club bar manager sought to sue her superiarr and co uorkers for 
allenedh ~ o n s m r l n n  lo violate her emolovmenf rmhhfs 10 violalion of the Conmfution 
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( i )  arbitrary, capricious, an abuse of discretion, or 
otherwise not in accordance with law; 

(2) obtained without procedures required by law, rule or 
regulation having been fallowed; or 

(3) unsupported by substantial evidence, except that in 
the case of discrimination brought under any section. . ., 
the employee or applicant shaii have the right to have the 
facts subject to trial de nova by the reviewing 

Prior to this explicit statement of the scope of review, reviewing 
courts had split somewhat on the issue of de naw 
Almost ail, however, had limited their review to insuring compliance 
with agency procedure and probes for arbitrary, capricious OT 
abusive agency action.ao8 Same courts had held that the Adminrs- 
trative Procedure Act should define the scope of review,307 but, for 
cases appealed from the MSPB, the question now seems resolved by 

Presumably, if an employee were able to State a cause of action 
arising our of a controversy over a federal iaw, treaty, or the Consti- 
tution, even if the case could not be brought before the MSPB 
because it did not amount to a personnel action, a federal court 
could determine the matter under the jurisdictional grant to enter- 
tain cases involving federal questions.30D The 1976 amendment to 
that Section eliminated the $10,000 jurisdictional amount where the 
action is brought against the "United States, any agency thereof, or 
any officer or employee thereof, in his official capacity."slo Of 
Coume, not every agency action will State a cause upon which a 
court could base relief. Most courts have been reluctant to review in- 
ternal agency management or personnel decisions,al but, as re- 

s% U S  C 5 7702(e). 
J"Cmpare Rieei Y United Stater. 607 F 2d 1380 (Cr Ci 1874) wrth Richardvin Y 

Haupten. 373 F SUPP 833 (D D C 19741, @.d. 527 F 26 853 ID C Cir 1875) 
3'd6g.. Young v Haupten 568 F 2d I253 (7th Clr 1877), MeGhee v Johnron, 4211 

F 2d 445 (10th Clr 18681, Taylor Y Civil S e n .  Camm'n. 374 F 26 466 (9th Cir 18R7), 
Colbafh V .  United Sates 341 F 26 626 (Cf CI 1865) 

"'E g , Chsrllon Y United States. 412 F 26 380 (36 Clr 1869) 
"O.Gypson Y Veterans Admin 682 F 26  1W4 (D C Cir 1882): Doyle I Veteran? 

3"28 U.S C ! 1331. as amended by Pub L No 84 574. 6 2,  90 Stat 2721 11876). 
Admin , 667 F 26 70 (Cf CI 1881) 

Pub L No. 86-486. 6 2(a). 84 Stsf 2369 (1980) 
110,A 

" , E # ,  @alley I Richardsan. 182 F 2d 46 (D C C l r  1. a r d ,  341 U 8 BIB (1850) 
Fnedman v Schwellenbach 158 F 26 22 (D C Ca 1846). cmt d m t s d .  330 U S 838 
(19481, Sehuiartz Y Federal Power Comm'n. 423 F SUPP 18 1D D C 1876). nfrd 578 
F 26 417 (D C Ca 18781 
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flected in Doe u. United States Ciuil Service Commission,312 the 
trendsL3 is to examine an agency's action under the relevant provi- 
sions of the Adminsitrative Procedure Act (APApl4 The APA 1s not 
itself a grant of j u r i s d i c t ~ a n ~ ~ ~  and contemplates an "agency 

upon which review may take place. Most informal per- 
sonnel actions are not premised upon a hearing; consequently, there 
appears to  be some confusion about the scope of judicial review in 
these instances For example, the APA requ~res agency action to be 
set aside I f ,  inter alia, It 1s not supported by "substantial 
e~ idence ."~"  The court m Ford G. Depar tmat  ojHousing and Ur- 
ban D e u e l ~ p m e n t , ~ ~ ~  however, held that a federal employee's 
discharge would be upheld if the decision could be supported on any 
rational baas. 

Nonetheless a reviewing court which finds an unlawful agency ac- 
tion after applying the applicable standard of review may award 
back pay under the Back Pay Act3'* and order other remedial relief. 
The court may enjoin certan agency action in an appropriate 
and order reinstatement.3z1 Thus, the employee is put "in the same 
position he would have been in had the uwustified or erroneous per- 
sonnel action not taken place "311 

It is apparent that the civil service scheme IS as "elaborate" and 
"comprehenswe" BS the Supreme Court declared It to  be in Bush.3s3 
In fact, the system's very complexity has caused it to be criticized 

"'Doe v Cmi l  Sew Comm n, 483 F Supp 539 IS D h Y 18811) 
""Scr Etelion Y Office of Personnel Management 684 F 2d 918 (D C Cir 1982) 

Natlonal Federallo" of Federal Employees I Devlne 671 F 2d 607 (D C Clr 1962) 
Shepherd Y MSPB, 662 F 2d 1040 ID C Cir 19811, Lcvm v Connerucut Blue Crov  
In? .437 F Supp 385 (U D 111 1980) 

81.6 L.S.C 6 706 
aLdCalifano v Sanden, 430 U.S. 88 (1877) 
J %  U S  C 6 706(ZXEj 
"'Id 
616460 F Supp 559 ( E D  111 18731 
""5 U S  C 6 56W 
"'OWilllacev Lynn,507F2d1136(DC Cs 1874),Thomarv VeteransAdmm 467 

F. Supp 458 (D. C a m  1879) The question of whether the avaiabilily of prospective 
rebel. such w an qunc t ion .  Constitutes relief iuffldenf to preclude B B i s m  acrmn 
has been Tamed, but not answered The cour t  however, m Bofhke v Fluor Enpneeo 
and Conatr , Inc , 713 F 2d 1403 (8th Clr 18331, eve  B Clue ' However, Cwes seem to 
have Umlted the preelusmn quesfmn to whether the plaintiff has avalable censin 
alternative ietroapecfive remedies. not whether the rhnt i f f  might have prevented 
the vlohtlon with 8" IIIIYnCLBn sought on the assumpflan that government offrclals 
would aet dlegally m the future ' Id at 1416 n 7 

'S'Parocnay v Hodgex 218 F Supp SB (D D C 18631, OBnen  v Lnlled Stales I24 

"1s Rep No 1062, 88th Cong , 26 Sei8 I (1866) 
"l"Bush Y Lucas, 103 S C i  at 2415 

Ct CI. 666 (18631 
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The complex rules and procedures have, with their 
resultant delays and paperwork, undermined confidence 
in the merit system. Many managers and personnel of- 
ficers complain that the existing procedures intended to 
assure merit and protect employees from arbitrary man- 
agement actions have too often become the refuge of the 
incompetent employee.. . . For example, removal ac- 
tions appealed by employees of 18 surveyed agencies took 
48 days to process within the agency. Delays of over one 
year are not unknown, though . . . The lengthy and com- 
plex appeals processes adversely affect employees and 
managers alike. The procedures are so confusing they 
often discourage the proper exercise of employee 
rights. . . Managers embroiled in appeals often find that 
these processes consume all of their time and attention. 
Some managers Simply avoid taking necessary steps to 
discipline or discharge employees in the first 

Even so, there are limitations to the system. It does not apply to 
every employee in the federal workforce, nor does it provide a 
remedy for every wrong. These limitations, together with those in- 
herent in the system's very functions, may define the limitations of 
the Bush case as well. Consequently, it LS worthwhile to explore 
thew limitations in more detail 

V. LIMITATIONS ON THE FEDERAL CIVIL 
SERVICE REMEDIAL SYSTEM 

The most obvious limitation on the federal civil service remedial 
system is that it applies only to a well-defined group of employees. 
The effect of this limited coverage 18 muted somewhat by the fact 
that most federal employees are within the scope of the system. 
Nonetheless, a significant number of people drawing federal pay- 
checks are not born fide civil servants as defined by applicable law. 
At the outer edge of the employment pool are so called "indirect 
hire'' personnel. These individuals are foreign nationals who reside 
in a host country wherein the United States government maintains a 
facility, such as a military Installation, and who work for and are 
paid by the United States but are nominally employees of the host 

"1's R ~ D  No 060 95thCong 26 Sess. 3, 8-10, repnntedm l07BU S. CodeCong & 
Ad News2723, 27252, 2731-32 
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The Department of Defense alone employed over 50,000 
of such workers in 1980.320 Since. b? definition, they are employed 
by the host country, they are not considered neither federal 

Also excluded from civil service coverage are the roughly two 
million members of the "uniformed services."32'Uniformed serv~ces 
include members of "the armed forces, the commissioned corps of 
the Public Health Service, and the commissioned corps of the En- 
vironmental Science Services Adminsitration."328 The armed forces 
include the Army. N a ~ y ,  Air Force, Marine Corps, and Coast 
Guard."31P The armed forces should not be confused with military 
departments, which include "the Department of the Army. Depart- 
ment of the Navy and the Department of the Air Force,"330 the 
various reserve  component^,^^^ or the Department of Defense 332 

The armed farces are subordinate to the military departments, 
which. in turn, are subordinate to the Department of Defense 
Thus. ci>ihan workers employed by B military department are not in 
the uniformed services and may or  may not be part of the c ~ l  ser- 

Unless they are otherwise specifically included by statute. posi- 
tions in the government of the District of Columbia are not within 
the civil service Nor are employees paid from "nonappropnated 
funds" of the Army, Navy. Air Force, Marine Corps, and Coast 
Guard nonappropnated fund activities so included.33i These act iw 
ties are instrumentalities of the armed farces which aperate for the 
"comfort. pleasure, contentment and mental and physical improre- 
ment" of armed forces p e r ~ o n n e i . ~ ~ ~  

Within the civil service, there are "competit~ve" and "noncompe 
titive" P O S I ~ ~ O ~ S , ~ ~ '  sometimes called "classified" and  

employees nor CLWi servants 

vice 
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"unriawif~d,"  respectively Those positions that are not competi- 
t i l e ,  together with the "Senior Executive Service,"33C,,",titute the 
''excepted service "33s Also excluded from the competitive S C ~ Y L C B  
are those positions within the executive branch "to which appoint- 
ments are made by nomination for confirmation by the Senate. 
uniess the Senate otherwise directs."34" As if thes? myriad distinc- 
tions were not sufficient, the law further distinguishes hetween 
those who have "competmve status" and those who do not. 
"Status" and ' ' s ~ N I c ~ "  are different terms and have different 
meanings. A person is in the "competitive civil service'' when he or 
she has "competitive status" and O C C U P I ~ S  a "competitive posi- 
tion ' ' 3 4 L  Conversely, he or she is not in the competitive service, even 
when occupying a competitive position, if lacking competitive 
StatUS.J'z 

Only those in the competitive service have the full panoply of civil 
service protection described above They may be subject to wrne 
statutory or regulatory protection, but not the comprehensive. 
elaborate system of redress discussed in Bmh For example, in a case 
arising out of the Department of Agriculture, a court satd: 

FEDERAL EMPLOYEES' RIGHT TO SUE 

An employee m the excepred service, however, IS simp- 
ly not entitled to  the benefits accorded those in the com- 
petitive service . Specifically, an employee ~n the ex- 
cepted service, who 13 not a veteran, has no statutory or  
regulatory right to a statement of reasons [for his dis- 
missall, or advene action appeal rights 

8 2101a 
3 2103a 

1853) 
l"BalIeS v Rlchaidson. 182 F 2d 46 (D C Cii 19501, nfi'rl, 141 U S  818 11864) 
3'3Chollar v Unrmd Stares. 126 F Supp 449 (Cf CI 1964) Former civil senanti  

who reek re-employment mas be denled an opportunny to p m u e  Bwmr-type ac. 
tmns by Bush even though they would not appear Lo be rovercd by the ')?fern That 
*as the poiltlon of the Fifth Cirruit m Carroll Y Kmkd States. 721 F 2d 155 (5th Car 
18831 ' We cannot make a prmcipal dlmnCLiOn between an emplriyee and a iormer 
employee seeking re employment. in the context a i  here presented sufficient tn haw 
a holding that the teachings of B u h  0 Luciii do not e m f r d  ' I d  at  150 Thra K W  a 
slrange relull because. in ~tiarigmal diiparition of the case the Federal Labor Rela- 
tions Authori ty  had concluded that an applicant lor cmploym~nf way not m 
employee and. hence. not entitled 10 retroactive placement 01 hackpay Si? Carroll Y 

Lnifed Slate8 707 F 2d 836, 7m'd 01 petiltnr for rrh 9. 721 F 26 166 (5th Ca 1883) 
""CommlILee tor Protection of First Amendment Rights of Dep'l nf Agriculture 

Employees Y Bergland 434 F S u m  314. 318 1D D C 1974) 
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Of course, the procedural protections that are accorded to noncom- 
petitive employees by statute or regulation must be followed when- 
ever adverse action IS taken: 

Having chosen to proceed against petitioner on security 
grounds, the Secretary . . was bound by the regulations 
which he himself has promulgated for dealing with such 
cases, even though without such regulations he could 
have discharged petitioner summarily.s4s 

On the other hand, the employee, whether part of the competitive 
sewice or not, cannot claim that the standard by which a disciplm- 
ary action is measured affords more procedural protection than the 
statute or regulation in question provides. 

Here, appellee did have a statutory expectancy that he 
would not be removed other than for "such cause as will 
promote the efficiency of the sew~ce." But the very sec- 
tion of the statute which granted him that right, a right 
which had previousiy existed only by virtue of adminis- 
trative regulations, expressly provided also for the pro- 
cedure by which "cause'' was to be determined, and ex- 
pressly omitted the procedural guarantees which appellee 
insists are mandated by the Constitution. Only by bifur- 
cating the very sentence of the Act of Congress which 
conferred upon appellee the right not to he removed save 
for cause could it be said that he had an expectancy of 
that substantive right without the procedural limitations 
which Congress attached to it. In the ares of federal 
regulation of government employees. . . we do not 
believe that a statutory enactment . . may be parsed as 
discretely as appellee 

Probationary employees receive little protection. By statute. 
The President may take such action, including the is- 

suance of rules, regulations, and directives, as shall pm- 
vide as nearly as conditions of goad administration war- 
rant for a period of probation- 

(1) before an appointment in the competitive sewice 
becomes final; and 

(2) before initial appointment or a S U P ~ W ~ S O I  or 
manager becomes final. . . .? 

"5Ylrarelil Y Seaton. 369 C S 531, 540 (1959) 
"'Amelt \, Kennedy 416 L S 134, 152 11974) 
J"5C S C  §332l,arammdedbyPub L No.95-486.fll l l l ,5303(a].92Srat.  1146 

(1978) 
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The c u m n t  period of probation for final appointment in the com 
petitive service is one year.848 Agencies are free to set their own 
length of probationary periods for management and supervisory 
positions, provided that the periods selected are "of reasanable 
fixed 

An employee serving a probationary period before final appoint- 
ment in the competitive service may be dismissed either for 
"unsatisfactory performance or conduct" or for "conditions arising 
before appointment." If the former are the grounds upon which the 
dismissal is based, the employee is entitled only to written natifi- 
cation of why he or she is being discharged and of the effective date 
of the action.360 If the latter is the reason for the discharge, the 
employee is entitled to advance written notice of the reasons for the 
termination, a reasonable time in which to prepare and present a 
written response, and a written notice of the final decision.sB' In 
either event, the employee may appeal to the Merit Systems Pro- 
tection Board only if the appeal alleges that the action was "based 
on partisan political reasons or marital status," the "termination 
WBS not effected in accordance with the procedural requirements" 
of the particular regulatory section concerned, or the termination 
WBS "based on discrimination because of race, color, religion, sex, or 
national origin," age, or physical handicap.3sz 

If the employee is serving a probationary term as a manager or 
supervisor, eatisfactory completion of the prescribed penod is a pre- 
requisite to continued service in the position.363 Failure to Satis- 
factorily complete the term will permit the agency to assign the 
employee to "a position in the agency of no lower grade and pay 
than the employee left to accept the supervisory or managerial posi- 
tion.?" In order to do so, the agency need only notify the employee 
in writing of its decision. The employee cannot appeal the decision 
to the MSPB unless he or she aiieges that the action was based on 
"partisan political affiliation or marital ~ t a t u s ' ' ~ 5 ~  or if it is alleged 
that the adverse action was based on unlawful d i s ~ r ~ m i n a t i o n . ~ ~ ~  

C F R. I 315 801 
"#Id $315 905. 
I'Vd 5 315 804 
','Id § 315.805 
""Id § 315 806 
"sld 5 315 807 
""id 
l'blY 5 315 SO8 
"'.5 U.S C 5 2302 
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These minimal safeguards have withstood attack on due process 
grounds Reviewing courts have generally adopted a narrow scope 
of review and ha\e  refused to void discharges carried out in com- 
pliance with the rules and not found to be arbitrary or c a p n c i ~ u s . ~ ~ ~  
Those few cases35s that have implied a probationary employee's 
right to a hearing before dismissal run direct11 counter to the 
Supreme Court's analysis of a similar issue in Arnelf i Kennedy.36n It 
is apparent from even a iaase reading of that case that the Court 
a m i d  not bifurcate the probationary employee's tenuous right to 
his or her job from the summar: termination procedures prescribed 
by Congress and the President. 

What 1s not so obvious is how the Court would react to  a claim by a 
probatlortar? employee that these same summary procedures pro- 
vide no adequate redress for constitutional mjunes and. conse- 
quently. entitie the probationer to bnng a Biz;--type action direct- 
ly against his or her federal superiors. Given the myriad exceptions 
to the summary procedure. the answer would depend to  a con- 
siderable degree on the nature of the wrong Involved. For example. 
the right to appeal to the MSPB for dismissais based on "partisan 
political" considerations would seem t o  encompass "whistle biow- 
ing" activity: one court has 50 Ama~or  difference between a 
whistle blowing probationary employee and a tenured empiloyee, 
like Bush, who criticizes his agency, 1s the aiaiiability of internal 
agency procedural protection Appeal t o  MSPB 1s almost Identical, 
but judicial review of the adrninsitrative decision also varies, as 
noted above. Whether these differences are sufficient to remove 
federal probationary employees from the sphere of those subject t o  
the "comprehenrve, elaborate" scheme found to be determinative 

2 ID C O r )  ( P T ~  d r m e d  401 U S 944 
aeger Y Freeman 410 F 2d 628 (6th C s  
4 F  Supp 396(S D X Y 19731 ait 'dppr 

189 F 2d 736 (2d Cir 1971) 
hey Y Nitre 428 F 26 1332 (BthCir 1 ce11 deninl, 400 U S  1021 (1870) See 
fed m note 333 s u p m  Accord United States I Connoll), 716 F Zd 882 (Fed 
2 )  IClarmr Court lacked jurisdiction to rerlew dsminral. allegedly based upon 
endmenr iiolallons of pmbPlionin p o ~ t s i  emplayee) 

I Dargo , United Stater 176 Cf CI 1193 (1966) 
6 U S 134 (19741 reh g denied,  117 C S 922 (1876) 
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in Bush IS not On the one hand, probationary employees 
are far better off in terms of effective administrative and judicial 
remedies than was the plaintiff in Davis 1.. P o s m ~ a n , ~ ~ ~  but, on the 
other. they do not have as many protections as did Bush 

This issue, of course, is part of the larger question of the right to  
mamtain a Bivem-type action by any federal employee not covered 
by the civil sewice system. As noted above, there are many eate- 
garies of such personnel. The rights to redress afforded to each 
category under existing statutory and regulatory schemes must be 
carefully analyzed before one attempts to  answer the question 
posed To date. the Supreme Court has addressed only two groups 
Uniformed personnel of the armed farces are precluded from main- 
taining such suits,aB4 but congressional employees Specifically  ex^ 

empted from remedial legislation may state such a cause of acti0n.35~ 
In part, the answer will turn upon the thoroughness of the agency's 
internal remedies. Agencies which provide for comprehensive, rub- 
stantive in-house systems of redress may well protect their man- 
agement personnel from personal liability.366 Whether they choose 
to do so will depend upon their assessment of the degree of flexi- 
bility lost in personnel decisions and other similar considerations. 
Smce no agency can bestow jurisdiction on the MSPB, all such in- 
ternal schemes would have to have administrative terminal points 
within the agency; a feature that may prevent them from being 

FEDERAL EMPLOYEES' RIGHT TO SUE 
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viewed as an effective constitutional s u b ~ t m t e . ~ ~ ~  These inherent 
imitations, however, are not the only ones found in the system 
described by the Court in Bush i, Lucas. Limitations on the types of 
personnel actions subject to the system also exist. 

Justice Manhali, in his concurring opinion in Bush L. Lucm, said 
that "there 1s nothing in today's decision to foreclose a federal 
employee from pursuing a Btwns remedy where his q j u v  is not at- 
tributable to personnel actions whxh may be remedied under the 
federal statutory scheme."361 It IS difficult to assess the validity of 
this proposition in the context of the facts and results inBush. Bush, 
it will be recalled, war initially reduced I" grade by his agency 
superiors His lawsuit, honever, was bmed on "defamation" and 
'violation" of constitutional r~ghts36n In addition to reinstatement 

to the higher position and the resulting retroa~tive wage differ en^ 
tial, Bush also sought attorney's fees and damages for "uncompen- 
bated emotional and dignitary harms."3601t is by no means apparent 
that any of these asserted mjunes were "attributable ' to the  per^ 

sonnel action taken against Bush. The majority did nor address the 
point "[lln light of [its] disposition of this case. . "370Certalniy, the 
reduction and concomitant loss of wages were the result of an 
adverse personnel action, which, in turn. was premised on a p r e ~  
sumed constitutional violation. The other ~njiunes, however, may 
well have been independent of the reduction in grade The Court im- 
plied that they were, in its assumption that they would go uncom- 
pensated within the C I ~ I ~  service remedial system,3" yet It nonethe 
less denied Bush the Biaem remedy. Consequently. It appears that 

$upsriors because he could not rake advantage o i  
no italutor) remedy for his allepedly wrongful di 
there b a r e  

pmcess complaints of n m  appropriated fund emplo)ees In Dbne? I l r m y  and Air 
ForreExchangeSeri 7 2 0 8 2 6  14961 
Lhe employer employe? relationship w 
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Justice Marshall's statement is, at least, overbroad. If, however, 
Justice Marshall meant only to say that employees who suffer a form 
of adverse action not cognizable by the remedial system may bring a 
B i w  action, even though they are otherwise covered by the civil 
service system, then he may well have stated the outer limits of the 
Bush holding. The majority opinion implicitly recognized the same 
point by noting that certain management actions either are not cias- 
sified as " p e ~ n n e l  actions" cognuable by the system or are not 
subject to the "elaborate, comprehensive" scheme of review, even 
though they are part of the system.a71 As examples of the farmer, the 
Court listed "wiretapping, warrantless searches, [and] . . . uncom- 
pensated It illustrated the latter by reference to the lack 
of appeal provisions for suspensions of 14 days or less and from 
adverse actions against probationary empl~yees .~"  The Court did 
not say whether these omissions in coverage would warrant authori- 
zation of a Bivens-type action. It simply noted the gap in the system. 

There are other examples as well. In certain instances, an 
employee may be reassigned within the agency against his or her 
will Such reassignment may well aggrieve the employee, but is not 
an "adverse action" cognizable within the remedial system.a7s 
Reclassification of positions are most often not considered adverse 
actions,37e as are reductions in force,377 even though reclassification 

FEDERAL EMPLOYEES' EIGHT TO SUE 

"'Xewf8eld V.  Knifed States, 138 F. S u m  271 (Ct C1 19561, Powen Y Gold, 124 F 
Supp 93 (D Mass 1954) 

""Fasr v Gray. 197 F.2d 587 (D C. Ca 1, ce?L d e n x d .  344 US. 839 (1952). Hills Y.  

Esenhafi, 156 F Supp 902 0 . D  Cal 1957, W d .  266 F 2 d  609 (8th Ch.1, o a  
denied.  388 U S 832 (19581 
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may have the m e  detrimental effect on employees as do reductions 
in grade. Failure to promote is not considered an adverse action and 
generally may not be appealed to the MSPB 318 Nor can a loss of 
20-year retirement eligibility occasioned by reassignment within the 
agency be There are other examples in the cases,38o but 
these suffice to demonstrate the mynad actions that are not cogniz- 
able by the system 

There remains for discussion those instances in which no personnel 
action, per se, IS taken against the employee; he or she IS simply sub- 
jected to a violation of fundamental rights. In B i v m ,  the plaintiff's 
home was broken into and he was arrested, but no further action 
was taken. The Court nonetheless granted redress. In Bush, the 
Court noted that similar incidents may occur in the federal empioy- 
ment context, but failed to state whether an employee so aggrieved 
could sue. If one looks to B i v m  alone, one would conclude that 
such an employee could proceed. B i w  must be reconciled with the 
result in Bush. Bush was prevented from seeking judicial redress 
despite the fact that the civil service remedial system did not pro- 
vide him complete redress for his alleged constitutional injuries. If 
one concludes that injuries not covered a1 all by the system might be 
redressed in a B i w  suit, one must confront the anomaly that 
federal supervisors can limit their potential liability by merely in 
creasing the harm done to the employee, since, presumably, the 
resulting adverse action would be cognizable by the system, and 
hence would divest the employee of a private right of action. It IS 
believed that, ultimately, this anomaly will shape the future limits of 
the Bush decision. In the context of federal employment, Congress. 
or the Court, will have to decide that either there IS no constitution- 
ally based private right of action in the absence of "adverse action," 
or it will have to permit separate B i v m  actions for damages not 
redressed adequately by the civil service system. 

What of actions that are cognizable by the system? When there IS 

no doubt that the adverse action complained of is covered by the 
statutory and regulatory scheme, does the system vindicate every 
constitutional injury? 
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Justice Stevens, refernng to the civil service remedial system 
described above, wrote in Bush that "[c]anstitutional challenges to 
agency action, such as the First Amendment claims raised by p e ~  
titloner, are fully cognizable within this system ' '3B1 Certainly, the 
system is equipped to deal with First Amendment issues, as a review 
of its structure will readily reveal. Its ability to do so is in large 
measure due to the fact that Congress has always had a special in- 
terest in protecting lower-level employees who speak out against 
their superior's wishes. 

Congress has a special interest in informing itself about 
the efficiency and morale of the Executive Branch. In the 
past it has demonstrated its awareness that lower-level 
government employees are a valuable source of mfarma- 
tion, and that supervisors might improperly attempt to 
curtail their subordinates' freedom of expression.882 

As early as 1912, when the Lloyd-LaFollette Actse3 was enacted, 
Congress sought specifically to protect from retaliation civil servants 
who attempted to communicate directly with Congress about their 
working conditions.384 Throughout the ensuing years, Congress has 
continued to look after the interests of these so-called "whistle- 
blowers": 

Federal employees are often the source of information 
about agency operations suppressed by their superiors. 
Since they are much closer to the actual working situa- 
tions than top agency officials, they have testified before 
Congress, spoken to reporten, and informed the public. 
Mid-level employees provide much of the information 
Congress needs to evaluate programs, budgets, and overall 

Given this special interest, It is no surprise that the remedial system 
created by Congress adequately vindicates Rrst Amendment claims. 
Other similar congressional interests such as equal employment op- 
portunity can be identified and the concomitant extensive, remedial 

agency perfomance.385 

"lBush v Lucai, 103 S CL at 2415 
38*ld at 2417 

""Id g 6 See also 48 Cons Rec 4813 (1812) 
d'iBush > Lucan. 103 S. Cf.  at  2417 (9uolmgSenate Comm on G o r  tl Affarrs, The 

ana37 star 638 6 5 5  11812) 

Whatleblowerr. 86th Cons, 2d Seis  (1978)) 
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machinery one would expect as a consequence can also he dis- 
~ e r n e d . ~ ~ ~  

Not every interest protected by the Constitution, however. LS of 
special concern to Congress The Constitution protects interests 
which are unpopular and objects of public scorn, just as well as it 
shields those that are popular and universally acclaimed. The ques- 
tion IS whether the civil service remedial system adequately "in- 
dicates the former as well as the latter and whether it ism effective 
substitute for a pnvate right of action in every case 

The useful limits of Bush as a vehicle for further discussion of this 
issue are confined by his "whistleblower" status. To some, perhaps 
many, Bush was something of a folk hero, a high-mmded C I V ~  ser- 
vant willing to risk position and fortune for the benefit of the public 
goad In short, Bush was the very type of employee that Congress 
has taken a special interest ~n for at least 75 years As stated earlier, 
it is really no surprise a t  all to fmd that Bush's claims were ade- 
quately addressed within the system. In order to answer the greater 
question of the system's ability to handle non-First Amendment 
clams, one must leave Bush and other "admirable" plaintiffs 
behind, for their very characteristics invariably determine the Out- 
come If the system's limits are to he thoroughly explored, Lt must be 
done with an employee who is not the object of special congressional 
protection, an employee who IS covered by the system but not inten- 
tionally so, one whose cause is not papular 

rample. ~n the area nf equal emp1o)rnent opportunity, the Court  ha\ found 
pbfcnes\, and rt luClUlal  ~ntegrib of 4 717 Iincon%tenfl with 
tenlion Lhaf LhejYdirialremedyafforded hy 6 717(cl wa9deslgned 

en, other p~nl f lve  ludicla1 relief ' Blown v 0 S A 426 L S 830 
13tence nf fhir ~ y i r e m  proved to he of little comfort t o  Air Force of- 
ually hy an aggrieved employee ~n Clement? %, United %ate. 568 
Cal 18831 The plaintiff there had tu-" actions, me haled on Title 
t i  Act n i  1964,iZ C S C 8 2000e (1982). and one hased on the Due 

e factual halls for the rlnt 'conswed or hare nfflcla~3 ~~~~~~~~~t 
8"s their duty of adwring plaintiff how fn proceed within B complex regulator) 
~ Y 3 l P m  de~troyina documenti Lhal tended to  EUPPOrt lherl claims corerlng UP 
rh? %me remnvini: plaintiff from her offire prernafurelv. and nolanng her from her 
prer. ihR F Supp at 1168 Dirtingiwrhing Blah the court  said 

(Ihriou4) the re%ulatoryrcheme under which she attempted to proceed 

and refu5al tn pmv>de her admini.tralive du? pincers 

Id Compenrsfory aenersl m d  \pe~181 damages ~n the .%mount of $26,000 were award 
ed Punitive damage? m the amnunt nf5160.11011 were arserred against the Air Force 
Finally (he lndrvldual officer-defendanlr sere  aisesred helween $1 000 and $2 100 
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Within this framework, let us create a model that wiii best sewe 
our interests: Sam Employee has worked for the U S. Navy as an 
mis tan t  contract compliance officer at a large naval shipyard 
iocated in a large metropolitan area m the Northeastern United 
States for the past four years Sam IS not covered by a collective 
bargaining agreement. He IS a GS-7 in the cwii service and has direct 
contact with a host of other governmental personnel, both military 
and civilian. Sam is also a drug dealer, occasionally supplementing 
his Navy salary by selling assorted illicrt drum to other employees, 
bath on and off the jab. Let us assume that an undercover FBI agent, 
who had been brought into the shipyard by Navy officials to investi- 
gate the extent of a perceived drug problem, has broken into Sam's 
privately owned briefcase, which was lying on Sam's government 
desk, and discovered a "brick" of hashish therein. The agent acted 
on "pure hunch" and obtained neither a warrant nor authorization 
fmm the shipyard commander. He immediately reported his find to 
the base contract officer, a military official, who ordered Sam im- 
mediately suspended, pending further investigation. The ensuing in- 
vestigation developed no further evidence but because possession of 
any illicit drug was grounds for discharge under applicable agency 
rules, Sam was given notice that the Navy intended to terminate 
h1m.~8' Can Sam find relief? Is a claim of unlawful search and seizure 
"fully cognizable within this System?"388 If not, could Sam sue his 
supenors under ab'ivens theory or doesBush preclude him from da- 
ing so? 

To answer these questions, we must trace the progress of Sam's 
hypathetical case through the system. Since Sam is "an individual In 
the competitive service who 1s not serving a probationary or trial 
periad,"38@ the Navy must comply with the statutory procedures for 
removal. The Navy thus would have to give Sam 30 days written 
notice, miem it chose to rely an  the exception that such notice is not 
required if "there is reasonable cause to believe the empioyee has 
committed a crime for which a sentence of impnsanment may be Lm- 
posed"3e0-an exception which would be applicable under the facts, 
of the proposed termmation, with specific reasons therefor. It would 
also have to allow Sam at le-t 7 days to respond, with the assistance 

'aThm hypalhetleal 15 loosely beTed upan an attual incldsnL Lhal ,,<curred al Ihr  
Philadelphia Naval Shipyard. M reported m the Philadelphia Inquirer, Sepl 29, 19Hi .  
at 3 B The facts. howeber. ha>e been llherallr altered lorthe oura,re\of lha arliclr 
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of an attorney, and It could provide him with a h e ~ m g . ~ ~ ~  Let us 
a s u m e  that applicable Navy regulations did not mandate a heanng 
and that Sam's response, drafted by his lawyer, vehemently objected 
to the discharge on the grounds that the only evidence supporting 
the assumption that Sam's discharge would "promote the efficiency 
of the s e r ~ 1 c e " ~ ~ ~  was the hashish "unlawfully" seized from Sam's 
briefcase. The statute which specifies the procedures to be followed 
does not state what evidence may be considered by an agency in 
making the determination of ''cause as will promote the efficiency 
of S ~ ~ V I C ~ . " * ~ ~  Nor does the regulatory implementation promulgated 
by the Office of Personnel Management provide any guidance.3g4 
The agency is on its own. Presumably, the agency would refer the 
issue to Its personnel or legal section for advice. That department, in 
turn, would prepare an advisory opinion on the application of the 
exclusionary rule to  adminstrative agency determinations, and prob- 
ably would conclude that the exclusionary rule has seldom been ap- 
plied to personnel decisions and that the evidence could be con- 
sidered by the agency. With that opinion in hand, the decisionmaker 
would be required to consider the entire file and then provide Sam 
with a written decision.3Q' The decision wauid in all likelihood be to 
discharge Sam 

Thus far, it does not appear that Sam's constitutional interest of 
freedom from unreasonable search and seizure has been vindicated. 
This of course, assumes, to a degree, that the search was unreason- 
able. This assumption that a violation had taken place was exactly 
the type that the Supreme Court made in Bush,Sg6 so making it is not 
without precedent. That fact should not, however, be allowed to  ob- 
scure the critical nature of such an act for, by assuming constitu- 
tianal rights have been infringed, one tends to gloss over the pro- 
cedural machinery employed to reach such a consiusion. To a large 
extent, it is the nature of that very machinery that is at the heart of 
the issue. If the system is incapable af assessing the validity of con- 
stitutional claims, it cannot be an "equally effective substitute" for 
a personal cause of action based directly an the Constitution. In 
other words, if the civil service system is capable of determining 
whether Sam's termination would promote the efficiency of the 

'I 6 C F R 5 762 301 
'"'bi 
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service because he possessed an illicit drug at his workplace, but is 
incapable of addressing the constitutionality of how those facts are 
established, then it is not an "equally, effective substitute" for a 
damages action. Conversely, if the Bystem can address both issues, it 
would appear to be just as effective as the Bvsh Court asserted to be. 

The next stage of the proceeding involves Sam's appeal to the 
Merit Systems Protection Board. The regulatory guidance at this 
stage is bath more plentiful and more explicit. Sam is entitled to a 
hearing and his counsel may make including presumably 
a motion to suppress the fruits of the search. The regulations with 
regard to the admissibility of evidence, however. are not very 
helpful: 

(1) Evidence or testimony may be excluded from cansid- 
eration by the presiding official if it is irreievmt. im- 
material or unduly repetitious. 

(b) All evidence and testimony offered in the heanng but 
excluded by the presiding official, shall be described 
and that description made part of the record.3g8 

The Navy's decision must be sustained if it is supported by a prepon- 
derance of the evidence.3P@ It must be overturned, however, even if 
It meets this standard, if the MSPB determines the "decision was not 
in accordance with the law."'oo 

It is not unusual that the regulatory matenals do not provide more 
guidance concerning the exclusionary rule, since that rule has been 
judicially created and It is true that the exclusionary rule 
has been codified to some extent in many but such 
memarialization has usually taken place after the rule was firmly 
established by the courts. Consequently. one would expect to find 
the answer to Sam's motion to suppress in the Merit Systems Protec- 
tion Board decisions that have interpreted regulatory evidentiary 
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'D'5 C F R 5 1201 56 The eanililvtronallly 01 the procedure whereby a federal 
employee 18 provided with a heanng only after dlrmlssal wa! addressed I" A m e f t  v 
Kennedy 416 U S 134 (lg74) The Court held that due process required no mole Srr 
alao Malhews v Eldndge, 424 U S.  319 (1876) 

U.S.C 5 7701(cXl), 5 C F R $ 1201 56(aXii) 
"p'5 C F R 5 1201 62 

-5 U S  c 5 ~ I O I ( ~ X Z I .  5 C.F n. 5 1201 56ibn3) 
'O'UnILed Sta le  v Lean. 62 U S  L W 5155 (I S July 5 ,  1984). Massachusetts % 

Sheppard, 62 U S  L H' 5171 ( U S  July 5. ISS1): United States v Calandra. 414 U S  
338 (1874) 

remain nllenl). 311 (excIu~lon of evrdenee obtained by unlawful search m seizure] 
321 (excluamn of ~mproper eyewitness ~denlificalmnl 

'o'S#e, e n  MII R.  Evid 305 (excIu~i00 of evidence obtained in \lolation of right to 
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standards. Unfortunately, that expectation IS not lulfilled. No deci- 
sion deaimg with the exclusionary rule's application to MSPB pro- 
ceedings in the context of a search and seizure has been reported 
since the MSPB began issuing opinions January 11, 1979. The Board 
apparently has not been confronted with the issue. While the Board 
has intimated that ewdence obtained in violation of an individual's 
right to remain silent would probably be subject to exclusion a t  its 
proceedings, it has not explicitly so held403 It has also assumed that 
statements taken from an individual suspected of a criminal offense, 
in violation of his or her constitutmnai right to counsel would be sub- 
ject to suppress~on or but it has not yet faced the search 
and seizure issue. The opinions af the MSPB's predecessor are of 
limited value, for the Board has said: "The past adjudicating prac- 
tices of the farmer Civil Service Commission are not binding on this 
board. ' '4uL 

The approach that the Board has t h e n  with regard to similar 
issues IS one of reference to general federal law as it applies to the 
civil sewice. For exampie, in a case involving the application of an 
employee's right to remain silent in the face of questioning by the 
employer, the Board looked to related cases decided by the Supreme 
Court and other federal courts to d e t e n n e  the O U ~ C O ~ ~ . ~ ~ ~  The 
Board would doubtlessly use the same approach to resolve Sam's mo- 
tion. The MSPB will not find the federal cases very helpfui 

The exclusionary rule 1s not without Its cnti~s, '~'includmg, on oc- 
casion, the Chief Justice of the United States.4os Nor has the 
Supreme Court been very cohesive m its approach to  the rule: 

Except for the unanimous decision written by Mr, Justice 
Day in Weeksv. United States, 232 U S  383,64L.Ed. 662, 
34 S.Ct. 341 (1914) the evaluation of the exclusionary 
rules has been marked by sharp divisions in the Court In- 
deed, WoU, Lwt ig ,  Rochin, Imine, Elkins, Mapp, and 
Calnndra, produced a combined total of 27 separate 
signed opinions or ~ t a t e m e n t s . ~ ~ ~  

*',?Asford Y Department of Justice 6 MSPB 388 (1881) 
*''4.9?? Chirolm v Pmml Sew , 7 MSPB 42 (1981) 
'""DanRo v Department of Defenre 6 MSPB 435 
"8AArhford I Department of Justice 6 MSPB 389 119811 (crtmg Uniformed Sam 

ration Men \ City of New York, 382 U S  280 (1868): Confederation of Police v 
Caulmk 488 F 26 881 (7th Cir 1973). Kalllner Y Unrted States, 173 F 26 1381 IC1 CI  
1973) See also Chisolm Y P o ~ t s l  S e n  

Aitmotri ies 1975 Wash E L  Q 621 

the Wnfckmoni, 14 Am. U.L Rev 1 .  23 (19641 

7 MSPB 42 (1981). 
'O'Eg,  Geller. EnJwmng the Fmrlh Amendment h e  Ezcl~uzmraw Rub and I& 

'o~SepBtuens, 403 C S at411-24(Burger, C J , d;ssenlmgI. Burger. Who Will  Waifh 

'"Cnited Stater \ Jams, 428 C S 433, 445 n 16 (1876) 
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The rule, however, has survived. The difficulty is in determining 
when it applies: 

Despite Its broad deterrent purpose, the exclusionary rule 
has never been interpreted to preclude the use of illegally 
seized evidence in all proceedings or against all penons. 
As with any remedial device, the application of the rule 
has been restricted to  those areas where its remedial 
objectives are thought most efficaciously 

FEDERAL EMPLOYEES' RIGHT TO SUE 

Consequently, even though the rule's primary, if not sole, purpose is 
to deter future official misconduct,41L the Court has never said that 
this purpose alone IS sufficient to justify application of the rule: 
"Heither those c a e s  nor any others hold that anything which deters 
illegal searches is thereby commanded by the Fourth Amend- 
ment In deciding to apply the rule to any particular type of pro- 
ceedmg, the Court has employed a balancing test, that is, the poten- 
tiai benefits of applying the rule are weighed against the potential 
ilyury to the functions of the proceeding in 

The Court, however, has not limited the rule's application to 
criminal trials "It is surely anomaious to  say that the individual and 
his private property are fully protected by the Fourth Amendment 
only when the individual is suspected of criminal behavior."4L4 The 
rule has been applied to a variety of proceedings, including "quasi- 

and other civil actions. These cases involve more than 
attempts to deter future illegal police conduct: "The cases extending 
the exclusionary rule to civil proceedings are based on the conclu- 
sion that it is the right of privacy that is protected and that there ex- 
ists no valid distinction for UWVmR the exclusionarv rule in a civil 
case.''"0 

But these cases too have not heen unanimous ~n either approach or 
resuit: 

Several cases decided both before and after the Mapp 
decision have held that such evidence was admissible, at 
least where It was not obtained by the action of govern- 

"oUnlfed Stales v Calandra, 414 K S 338, 358 (1974) 
"lJaniS, 428 U S  at 446 (qualms Colondm 414 U S  at 347) 
"PAlderman v Lnlled Stales. 384 U S  185. 174 lL869l. 
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mental agents Thts position seems to find justificatmn in 
the hirrorical roots of the Fourth Amendment. A few 
case5 hold that evidence obtained e\en by agents of the 
government by illegal search and seizure may be admitted 
as evidence in civil cases In a number of other[s] evib 
dence wrongfully seized . has been excluded 4 1 7  

The exclusionary rule has been applied consistently in mom)  and 
vehirle forfeiture and deportation cases jl* It  has aiio heen 
used to exclude eridence in proceedings before rhe Securlrie4' Ex- 
change Cornrniisian,*2" the Federal Trade C o m m i s ~ m , ~ ~ ~  the Labor 
DcpaRm?nt.'ZZ and the Internal Revenue Service 4 2 3  It har riot  been 
applied in a host of other praceedingi, including a grand ,jury pro- 
~ e e d i n g s , ' ~ ~  the lnterstate Commerce academic 
boards.420 and some probation revocation c ~ m m i s s i o n ~ . ~ ~ '  

Few of these cases. of course, are analogous to that presented to 
the MSPB by Sam's motion; Powell I , .  Z a c l ~ f , ~ ~ ~  a 1966 case, on the 
other hand. is. The appellant ~n that case was employed as a super- 
visory electronic engineer by the Department of the Air Force in 
Japan. A hearing was conducted to consider his discharge from 
employment after certain allegations of misconduct had arisen. 
Evidence illegally seized from the appellant was considered at  the 
hearing and he subsequentls was discharged When the case reached 
the District of Columbia Circuit, the court ruled that the exclusion- 
ary rule should have been applied at the hearing "It mould ceem 
wholly at odds with our traditions to  allow the admission of evidence 
illegally seized by Government agents in discharge proceedings. 

2 70 
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which the [Supreme] Court has analowed to proceedings that in- 
valve the imposition of criminal sanctions. . . . 1 '428  

The Powell court cited one other decision in support of its 
h ~ l d m g , ~ ~ ~  but it is by no means d e a r  that the outcome would be the 
same if the case were decided today. Powell has been cited as 
authority on numerous occasions since It was decided, but most have 
concerned other ISSUCS.*~~ It was cited recently as one of those "core 
cases which 'bar use of illegally seized items as affirmative evidence 
in the trial of the very same matter for which the search was con- 
ducted."'432 The Supreme Court has referred to It in acme involving 
the exclu~ion from a federal civil proceeding433 of evidence illegally 
seized by a state official. In holding that such evidence could be 
used. the Court not only distinguished Powell, but it also refused to 
bless it: "The seminal cases that apply the esclusionary rule to a civil 
proceeding involve intrasavereign violations, a situation we need 
not consider here.''434 Since Powell was decided, the Supreme Court 
has refused to extend the exclusionary rule in a number of c a ~ e 5 . ~ ~ ~  
Consequently, Powell's preeedential value is suspect. Nor is its per- 
suasive force particularly compelling, since the court did not per- 
form the balancing test mandated by the Supreme Court. Rather, It 
merely concluded that, since the search in question violated the 
Constitution, Its use in a discharge case was f ~ r b i d d e n . ' ~ ~  This, of 
coune, does not mean that the Ment Systems Protection Board 
would refuse to follow Powell. On the contrary, it may well do so 
when a similar issue presents itself to the Board. Nonetheless, Pouell 
is not dispositive. 

Another source to which the MSPB might turn for guidance in the 
proper disposition of Sam's motion is the private industrial law of 
labor arbitration. While the Issues involved in the resolution of 
private sector labor disputes are considerably different from those 
found in public sector employment cases, the MSPB may consider 
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" D l r l  a l  640 
's"Sa>lor Y .  United States. 374 F 26 894 (Cr CI 1967) 
" I E q ,  Glfford , Achrson, Topeka and Sanie Fe Rg Co , 686 F 26 1148 (9th Cir 

1881) (laches). Sfonehlll I Unlted State., 405 F Z d  738 (9th Clr 1868) (legallfy of 

"lLopec-Mendoza Y lmmlgarlon and 'Cafurallzatlon S e n .  705 F 2d 1018, LO70 

'"Lnifed States Y Jams, 428 L.S 433 (1876) 
llsY at  4.56 
'"E B , United States Y L 0 Ward, 448 U.S 242 (IOSO), United States Y Jams 488 

'"Pou'di. 366 F 2d ai 640 

rearch ~ n u a l ~ m g  fareign officials) 

(4th Clr 1883) iquotmg Tirsda v Commmmner,  689 F 2d 310. 311 (2d C r  19S2)) 

L S 433 (1876) United States Y Calandra. 414 US. 338 (19741 
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the existing similarities sufficient to Justify such reference. Unfor- 
tunately, no uniform guidance on the application of the exclusionary 
rule IS to he found there either There are cases which apply the 

This divergence of opinion 
among arbitrators is not unexpected given the paucity of federal law 
directly on point and the multiplicity of contracts upon which the 
various opinions are based, and the limited influence of stare ilecists 
m labor arbmation 

and cases which refuse to do so 

The MSPB may also consider Sam's personal interest in being free 
from unreasonable searches and seizures in determining the out- 
come of his motion to suppress. This consideration, however, would 
he limited, as the Supreme Court has made clear that personal in- 
terests are not determinative ~n such cases: "[I]" sum, the [exclu- 
sionary] rules LS a Judicially created remedy designed to safeguard 
Fourth Amendment rights generally, through its deterrent effect, 
rather than a personal constitutional right of the party 
aggrieved 1 ' 4 4 0  The Bush decision, too, would probably play a role in 
the outcome for, if the MSPB were to hold that the exclusionary rule 
did not or should not apply to its proceeding with regard to 
evrdence illegally seized. an aggneved federal employee may he 
depnved of the effective substitute for a private right of action that 
the Supreme Court envisioned in Bush, and may entitle the 
employee to proceed directly against his superior On the other 
hand, if the MSPB were to follow Poicell and conclude that unlaw- 
fully seized evidence cannot he used to support adverse personnel 
actions in the federal employment sector. It would seem clear that. 
under Bush the remedy thus provided would he exclusive. These 
conclusions are by no means certain, hut the MSPB must of necessity 
consider their consequences when Lt inevitably faces the question. 

The application af the excluaonary rule 13 only a part of the 
greater question of whether Sam or any other federal employee 
would find relief within the civii service system for constitutional 
wrongs perpetrated by their superiors. Whether or not the exrlu- 
sionary rule should apply at agency or MSPB proceedings is a 
separate question from whether there has been invasion of an ~n~ 
tereit protected by the Constitution If the agency is precluded from 
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taking adverse personnel actions because the evidence upon which 
the action is based cannot be used to support it at B subsequent 
stage, then the constitutional interest is to some extend vindicated. 
That the system may not afford complete relief is, after Bush, of lit- 
tle consequence. If the agency is not so restrauned, then the system 
would seem to afford no meaningful relief. Consequently, the Bush 
Court’s rationale for refusing to authorize a private right of action 
against a federal supenor would no longer be viable 

VII. CONCLUSION 

It may be concluded from the foregoing that there are limits to the 
proposition that federal employees may not sue their superiors per- 
sonaiiy for injuries consequent upon constitutional violations. Bush 
v. Lucas has indeed narrowed the bounds of those limits signifi- 
cantly, but it is readily apparent that the decision did not foreclose 
ail such actions. The questions left unanswered by Bush will be 
resolved in future litigation, but the analysis used by the Court in 
that case will directly or indirectly influence their ultimate resolu- 
tion. 

Even though the particular wrong complained of by the plaintiff in 
Bush was grounded upon the First Amendment, nothing in the de- 
cision suggests that the result is limited to First Amendment issues. 
On the contrary, the particular relief sought was first fashioned by 
the Court in a c a e  that dealt with a Fourth Amendment issue44L and 
further extended in a suit based on the Fifth Amendment.44z In fact, 
a constitutional claim involving other than a First Amendment isme 
may well have a greater chance of succea because of the absence of 
the special congressional interest relied upon by the Court in part to 
justify its decision. It can be argued that, without that interest, Con- 
gress is in no better position than the courts to mess theimpact of 
Bivens-type actions u p m  federal employment practices. It must be 
remembered, however, that Bush is not the only case limiting a 
federal employee’s right to bring a wit directly under the Consti- 
t ~ t i o n . ~ ~ ~  To the extent that other cases preclude such actions, they 
are, of course, controlling. 

Since the Bash decision was based primarily on the C m n k  assess- 
ment that the civil service remedial system constituted an adequate 

“lBlvem V.  Su Unknown Named Agents of the Federal Bureau of Uarcotici, 403 

“‘Dnvu v Panaman. 442 U S  228 (1878) 
+“Eg,  Brown v G 3 A , 425 U S  820 (1918) 

u s 388 (1871) 
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substitute far the personal cause of action sought by the plaintiff in 
the case, It IS apparent that federal employees not covered by that 
system are not precluded from seeking such rehef. Consequently, 
personnel on the federal payrail who are not classified as civil serv- 
ice employees or who have not obtained competitive status may be 
entitled to bring Binem-type suits against their superiors The ap- 
parent anomaly created by this distinctma is offset by the fact that 
civil service employees are protected by a comprehensive scheme of 
iaw and regulation of which the non-civil service employee cannot 
avail himself 

Personnel corered by the system may not be precluded from bring- 
ing Birem actions if the particular wrong sufferd by them 1s not 
cognizable by the remedial scheme. Since the system's remedial 
aspects are triggered only by the more serious types of adverse ac- 
tions, lesser harms may well go unredressed Certainly, If no advene 
action, as defined by the system, 1s taken, the system can afford no 
rehef. Nothing in Bush, as Justice Marshall pointed out in his con- 
curnng opinion, precludes resort to the courts in such instances. As 
noted above, this couid cause superiors to compound their wrongs by 
encouraging them to always take serious adverse action whenever a 
consntunanai claim 1s involved in order to minimize their personal 
liability. On the other hand, employees who have suffered a consti- 
tutional wrong, but who have not had serious adverse action taken 
against them and who do not wish to pursue a B i u m  remedy, could 
probably force the system to take cognizance of their complaint by 
taking the drastic step of "invoiuntariiy resigning." Presumably, 
few employees wouid take this unattractive option 

Even if an employee's grievance is capable of being addressed by 
the system, Lt 1s not always clear that the system wiii afford him or 
her any meaningful relief. An employee who is discharged on the 
basis of illegally seized evidence will find little comfort in the fact 
that his or her constitutional claim was addressed, but not uindi- 
cated, by the system. Certanly, the extent to which meaningful 
relief LS afforded by the system must be weighed by courts faced 
with future claims of personal relief. It is insufficient to say that 
such issues are part of "federal employment policy," or that they 
constitute matters in which Congress has special interest. For better 
or worse, the courts will be faced with such issues and must then 
assess the impact of granting the requested relief on the balance be- 
tween government efficiency and employee nghts. B w k  must sewe 
as a beginning for such an awessment but, given all the variables, It 
cannot provide ai1 the answers. 
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By Order of the Secretary of the A m y :  

JOHN A. WICKHAM, JR. 
General, United States A n y  

Chief of Staff 

Official: 

ROBERT M. JOYCE 
M a j o r  General, United States A n y  

The Adjutant General 






