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A Prosecutorial Guide to Court-Martial 
Sentencing 

Major Larry A. Gaydos' 
"I just came from B three year assignment as a Brigade 
Commander in Germany. During 18 months of that tour I 
served as a member of a courtmartial panel. Why do 
military trial counsel always roll-aver on sentencing?"' 

I. INTRODUCTION 
Historically the sentencing phase of the courtmartial has been 

the defense counsel's show. The 1969 Manual for Courts.Martial* 
intentionally limited the trial counsel's role to the presentation of 
narrowly specified matters in aggravations while the defense 
counsel had virtually unfettered opportunity to present matters in 
extenuation and mitigation.' An aggressive trial counsel's sen- 
tencing strategy usually consisted of preparing an extensive 
rebuttal case and waiting for the defense counsel to open the 
door. The government often wasted substantial resources by 
having the accused's entire chain-ofcommand sitting in the 
witness waitine room while the defense counsel carefullv walked 

Qussrion from Brigade Commander artendmg Che Senior Offlcers Legal Orlenta 
rim Course at The Judge Advoeaie Gmer&i School, Charlottervde. V x w a  
l l a r  8. 19851 
'Manual for Courts-Marnd. United States. 1989 lRev e d i  [heremafter YCM, 

19691. 
'See MCM. 1969, para. 7 R .  
'See MCM 1969, pars 16e 
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the extenuation and mitigation tightrope. The skilled defense 
counsel could make the chain-af.command's trip to the courtroom 
fruitless by presenting only those matters which created a 
favorable impression about the accused without opening the door 
to any specific rebuttal evidence. Perhaps because of the frustra. 
tion associated with this type of defense strategy many trial 
counsel chose to concede the sentencing portion of the trial. 

In the last few years the rules applicable to courtmartial 
sentencing have changed. and there is every expectation that they 
will continue to change. in favor of the proseeutim5 Although the 
Manual and the courts have greatly expanded the potential for 
prosecutorid sentencing evidence, trial counsel seemingly have 
not changed their sentencing practice. Sentencing procedures are 
intended to be adversarial in nature. Trial counsel lor trial judges) 
who fail to let the system work do a disservice to the government. 
The purpose of this article is to provide trial counsel with a 
comprehensive guide to the court-martial sentencing process 
including B survey of advocacy techniques for aggressive prosecu. 
tion, a thorough discussion of the developing substantive law 
concerning admissible sentencing evidence. an outline of sentem 
ing procedures, and a guide to permissible punishments at  
courtsmartial. 

11. PROSECUTORIAL SENTENCING 
PHILOSOPHY 

To be a successful prosecutor. an attorney obviously must have 
a command of the law applicable to sentencing. What may be less 
obvious is that  the first step toward success actually is to develop 
an appropriate "philosophy" about sentencing. The trial counsel 
must be aggressive without being overbearing. 

A.  Ethical Perspectiae 
At a recent general court-martial sentencing proceeding. the 

defense counsel argued that the accused could be rehabilitated 
and should not be given B punitive discharge. The trial counsel 
"argued" that he a p e d  When confronted after the tnal by the 
staff judge advocate, the trial counsel explained that he thought a 

'For B dmcvssion of sentencing changes m the 1981 Manual for Courts-Martial 
m e  geneidly The Inslmctors of Lhe Criminal Law Dirlrlan ITJAGSAl The 1884 
.Mnnud fur Courtl-Mariid Lgnihcant Changes and Pateniiol I i i u e r  The Armv 
Lairyer Jul) 1984 mc 1 
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sentence excluding a punitive discharge was reasonable under the 
circumstances and thus he had an ethical obligation to seek 
justice by arguing against a punitive discharge. 

The ABA Code of Professional Responsibility does, in fact, 
state that the duty of the public prosecutor is to "seek justice."6 
Unfortunately, the ethics standards do not further define that 
general obligation. A military trial counsel satisfies the general 
duty to "seek justice" by complying with the specific ethical 
obligations regarding initiation of charges,' disclosure of exculpa. 

'Model Code of Professional Responaibhty EC 7-13 119801 Perhsps the best 
ariicuiation of this concept %,as penned by che Supreme Court. which used the 
following passage to describe the role of the federal prosecutor 

The United Stales Attorney i s  the repreaenrarlve not of m o r b a n  
party to a controversy. but of a sovereignty whose obligation to 
gowrn mparrially is as eompemng as i t s  obhgstion ta  govern at all 
and whore interest therefore in a c r i m d  P I O B B C Y ~ ~  is not thar ~t 
shall win B case. bur that justice shall be done As such, he LQ m a 
peculiar md w r y  defmte sense, the wvanf  of the isw, the twfa ld  
~ l m  of whxh IS that guilty shall not escape or innoeenl suffer. He 
may prosecute with e m e s m e s 8  and ilgor--indeed he should do so. 
But while he may slrllte hard blows, he i s  not at Bberly to sirilre foul 
m e a  It is a8 much his duty t o  refrain from improper mechadi 
calculated fn produce B wrongful conviction as it 18 co use every 
legitmate means to bnng abour a lust one. 

Berger v Urvled States. 295 US. 7 8 ,  88 119351. 
-Even thoueh the trial counsel exerciaea no dlrect control over the convedne 

r h e n  ic LQ known Chat the charges are not supported by probable mube Finally a 
t r d  c~uneel should naf m s c i c ~ c ~ .  cause to be instituted. or oermt  the continued 
pendency of crlmvlal charges m the absence af rufflemr adrmsslbie erldence t o  
support B conriction Standards for Criminal Justice 3.3 9ial119791 

A military trial munsei does noC h a w  pmaeeulorial direretion and ~ m n o t  
preclude the convemng authority from going forward with charges which me not 
supported by probable cause. The d r a r y  trial eouniei fulfdls hs or her e l h c d  
ablrgarion by rnforming the convening authoricy of the defects in the charges. or 
defieieneiea m the evidence supporting the charges, and advismg agnni l  p~oseeu- 
tian hlodei Code of Professional Respanirbefy EC 7-14 119801 If the convewng 
authority considers the advice and nevertheless orders the pmseeution of the ease, 
the trial counsel may ethically pros~cufe in che i l m e  of the United Stater Model 
Code of Professional Respansibllily EC 7-14 ilS001. Aeeard R C.M 5021dl151i.41 
dircurrron 
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tory evidence.8 and candor toward the tribunals contained in the 
Code of Professional Responsibility and the ABA Standards for 
Criminal Justiee.'o 

In the military. the convening authority, not the trial counsel, 
exercises proseeutorial discretion.11 The trial counsel's duty to 
seek justice does not mean that the trial counsel must substitute 
his or her subjective judgment about what is an appropriate 
sentence for the convening authority's judgment. The trial COUP 

sel's advisory opinion concerning an appropriate sentence can be 
given to the convening authority before trial to assist the 
convening authority in making a referral and an 
advisory recommendation on Sentence appropriateness can be 

'Tnd counsel have an ethical obhgarion t o  make rimel). disclosure t o  the defense 
of all eridence that tends t o  negate the gydt of che accused mfign~e  &he degree 
of the offense or reduce the punishment Model Code of Professional 
Reponnbility DR 7 103181 119801: Standard for Criminal Justice 3.3 l l lal  119791 

'hfodel Code of Profeaslonal Rerponaibility DR 7 102. DR 7-106 119801 
'The Manual for Courrs-\lartid orovides that Che Judee Adwcsle General of 

... . 
Army Regulation 27-1 which gorerna the Judge Advocara Legal Serv~ce. 

orovidei that 
All JAs and c iv lan  attorneys of the JALS are subject t o  chose 

BCB~YIOB. drrecrwei. and regulations fhm govern the m d e n n g  of legal 
~ P T Y I C ~ S  uithin the Army To the extent they do  no^ canniet with 
rhsse statutes dlrsetives and regylafms the fallowing are apphcahle 
t o  all JAs and avhsn B L L O ~ B Y S  of fhr JALS 

B The American Bar As~oeiarlan Code of Profesiional Rerponsibil- 
n y  including the canons ethical conaideratmi and dirciphnan. rules 

b The Code of Judicial Conduct 
Dep'f of Army. Reg Sa. 27 1. Legal Services-Judge Advoeace Legal Service. 
5-3 i l  Aug 19841 [hersmsfter 4 R  27-11 

Army R e g u l a t m  27-10 governing mrlirar) J Y I L I C ~  prawdei Lhar 
The Code of Judicial Conduct and \lode1 Code of Profeiironal 

Responsibility of the American Bar A s ~ o ~ m f m n  are qphcabie to 
judges and lawyera involved I" ~ ~ u r f m a r r m l  proceedmgs m the 
4rmi Unless they a ~ e  clearly incenii~renf with the LCMJ, the 
l l C M  and apphcable departmental i e g y l a c m i .  the American Bar 
4ssocmtm Standards for C r m n a l  Jumce also ~ p p l )  t o  mllltary 
judges counsel and clerical SYPPOTL personnel of hrmy courts-marrial 

Der 
5-3 
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B The American Bar As~oeiarlan Code of Profesiional Rerponsibil- 
n y  including the canons ethical conaideratmi and dirciphnan. rules 

b The Code of Judicial Conduct 
I.f of Army. Reg Sa. 27 1. Legal Services-Judge Advoeace Legal Service. 
i l  Aug 19841 [hersmsfter 4 R  27-11 
m y  R e g u l a t m  27-10 governing mrlirar) J Y I L I C ~  prawdei Lhar 

The Code of Judicial Conduct and \lode1 Code of Profeiironal 
Responsibility of the American Bar A s ~ o ~ m f m n  are qphcabie to 
judges and lawyera involved I" ~ ~ u r f m a r r m l  proceedmgs m the 
4rmi Unless they a ~ e  clearly incenii~renf with the LCMJ, the 
l l C M  and apphcable departmental i e g y l a c m i .  the American Bar 
4ssocmtm Standards for C r m n a l  Jumce also ~ p p l )  t o  mllltary 
judges counsel and clerical SYPPOTL personnel of hrmy courts-marrial 

nep  t of * m y .  ~ e g  NO w i n ,  h g a l  servlces-~ irarg  J U ~ U C ~  p u a  5.6 (10 D ~ C  
19861 [herernafrer AR 27.101 

R C Y 6011ai IOnly a canvemng authority has the power t o  order trial b) 
COYlf-mutlal! 

'R C bl 5021dil~llA! discuiiion I f  general court-martial 1s conremplared. this 
information should narmally be svpphid directl) t o  the sfsff judge advocate uho 
c m  mcorporate if m rhe prernal advice R C \I 408 
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made after the trial to assist the convening authority in exercis- 
ing clemency authority.'$ At trial, the trial counsel represents the 
convening authority's interest'* and has an ethical obligation to 
represent those interests "zealously within the bounds of the 
I a w . ' ' ~ ~  The trial counsel satisfies all ethical obligations, and will 
be most successful. by fallowing two rules: always argue for the 
maximum credible punishment: and if the maximum credible 
punishment is less than the maximum allowable punishment, 
argue for a specific sentence only with prior approval of the staff 
judge advocate. 

As B general rule, the only time a trial counsel should not argue 
for the maximum dowable punishment is when it is clearly not 
warranted and arguing for the maximum punishment will not be 
credible. The trial eounsel'~ decision to argue for less than the 
maximum punishment should be based on trial tactics - not the 
subjective evaluation of what constitutes a reasonable punish. 
ment. 

When the maximum allowable punishment is not credible, the 
trial counsel can argue for some specific lesser punishment lag., 5 
days hard labor without confinement!;1B for a specific type of 
punishment without designating a specific quantity (e.#, confine 
ment or a substantial period of confinement!; or for "an appropri. 
ate sentence.'' Asking for a specific lesser punishment i s  poten. 
t i d y  dangerous because it may place a ceiling on the m o u n t  of 
punishment which will be considered by the sentencing authority. 
When the trial counsel asks for " 5  years confinement," he or she 
is saying, "The maximum is 10 years and that is your starting 
point. Based an the facts of the case and the defense e\idence in 
extenuation and mitigation, this accused deserves 5 years confine 
ment." As a practical matter. the court members may erroneously 
interwet trial counsel's remarks as. "The trial counsel is askina 
for no more than 6 years confinement That is our starting point. 
Now, based on the extenuation and mitigation presented by the 

"After B general court-martial fhs infarmarion should normally be svppbd  t o  
the staff judge advocate, uho c m  incorporate LI ~n the posf.tnal recommendarm 
O r h r  l l n C  
l l l l . .  . l Y Y  

' R C.M. 5021diISllAl diacusaion. 
"Model Code of ProfeJJional Respanrbdify Canon 7 119801. 
"Unired States Y .  Higdon, 2 M d 445 lA.C M.R 19751 lrrial murid CM argue 

for a apeelfle senrence so long BJ counsel doer not express or mimale  that the 
convening authority desires that parncuim aentencei: United States V. Txhida. 1 
h1.l 997, 1003 IN C M R 19761 lrrial counsel may m&s argument for M 
appropriate amrence, may properly aik for B muere a~nrence. and may rsquert 
court members t o  return a speeifie senlencel, United Stater V. Coleman. 41 C.41.R 
953 1A.F C \I R 19701 i f r i d  m u m i  CM wgue far the maumum pvruihmentl 
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defense. how much of a break does the accused deserve?" The 
prudent trial counsel should get the staff judge advocate's 
approval before setting any artificial limit on the sentenemg 
authority's discretion. 

B. Contested us. Guilty Plea Cases 
Many trial counsel approach sentencing at  a guilty plea case 

differently than they approach sentencing in a ease which IS 
contested on the merits. Interestingly. some trial e~unsel row 
tinely neglect the sentencing portion of the contested case while 
other trial counsel routinely neglect the sentencing portion of plea 
bargained guilty plea eases. Both types of counsel are derelict. 

In a fully contested case, counsel for bath sides necessarily 
place primary emphasis on the merits of the case. I t  is a mistake. 
however, for trial counsel to neglect sentencing preparation or to 
feel that getting a conviction ends their responsibility. If the 
court members had any doubts about the accused's guilt during 
the findings portion of the ease, they may carry those doubts into 
sentencing and may reach a compromise sentence which is 
inappropriately lenient considering the seriousnes8 of the crime 
committed. During presentencing the trial counsel has the diffi- 
cult burden of persuading all the court members, including those 
who may have voted for complete acquittal. to accept the 
collective judgment of the court and adjudge a sentence which is 
appropriate for a criminal convicted of that crime. 

In a guilty plea case, where the accused has the benefit of a 
pretrial agreement. trial counsel may be tempted to neglect the 
sentencing proceeding because it may appear that the government 
has little to gain. This is especially true in a trial by military 
judge alone when the judge's sentencing track record has made 
sentencing predictable and it is clear that the accused has no 
realistic possibility of "beating the deal." There are several 
reasons why trial counsel should always be aggressive in trying to 
get the maximum possible sentence adjudged. First, the sentences 
actually adjudged for specific crimes usually define the parame. 
ters for pretrial agreement negotiations in subsequent cases. 
Second. when the pretrial agreement contains a clause authorizing 
cancellation because of subsequent misconduct. higher adjudged 
sentences provide more motivation for the accused to avoid 
miseonduct.1' Finally. the record of trial will have to stand by 

l + i l - t r i d  misconduct clauses me permissible i o  long BP they do not d l o ~  
arbitrary rev~catlon of the pretrial aweernenc R C 51 iQSlc1lPIIDI: Eniced Stares 
Y. Dausan. 10 M J 142 IC \I A 19821 
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itself when appellate authorities determine sentence epprapriate- 
ness.18 At the appellate level, the accused's sentence will generally 
be compared to the sentences received by other soldiers convicted 
of the same offense.'S A grossly disproportionate sentence will 
have a better chance of withstanding scrutiny if the trial counsel 
has presented all available aggravation evidence.20 

111. PRETRIAL PREPARATION 
The key to success at the sentencing phase of a eaurt.martial is 

thorough pretrial preparation. Thorough preparation requires 
systematic gathering of sentencing evidence throughout the 
processing of a case. There is a logical tendency to prepare a ease 
"chronologically." First counsel worry about motions. then the 
contested issues on the merits, and finally sentencing. Preparation 
for sentencing should begin as goon 88 charges are preferred and 
should continue throughout the pretrial processing of the case.21 
I t  i8 important to begin preparation early because sentencing 
evidence often affects plea bargaining, witness availability may 
later become a problem, and documentary evidence may have to 
be obtained from some distant source. When witnesses are 
interviewed concerning pretrial motions or the merits of the case, 
counsel should also ask about sentencing related matters. Trial 
counsel should prepare for sentencing the same way they prepare 
to  rove the elements of the offense. 

"The courf i  of mrlitary review may affirm a sentence only if LL IS corre~L m law 
and fsm and 15 determined appropriate on the basie of the entre record. Uniform 
Code of Mhfary dvafiee a t  661bl 10 L S C .  5 666 119621 [hereinafter UCblJ] The 
courts of military review do have the avfhonty to gather addmond facts by 
obmmng affidavits from the parties or by re iumng the record of tnal t o  a r r i d  
judge for a hmted  hearing. United Stace8 v Dubay, I7 C.hl.A 147. 37 C.M R 411 
, ,oc- ,  
,il"l, 

'Urnled Stales v Ballard. 20 41.5 282 !C.M.A. 19851 ICOYI~S of rmLlary rewen 
are pernurted. but n m  required. to consider sentences adjudged m other e m s  
when diurmuung sentence appropristenesrl, Umred Srares Y SntUlng 14 M.J 
267 1C.M A. 19821 lrentenee eomparlsan i s  m e  factor the courts of rmLtary review 
may consider when deterrmnmg sentence sppmpnatensssi. Umted Stater Y 

Ohger .  12 h1.J 4 8  !C.M A. 19821 lienrenee comparison IJ required only when 
there are ivghly &sparate sentences m closely ralarrd cases1 

"Sentence reassessment 1s required only when there are highly disparate 
senleneea m ' closely r ia led  casea ' Even co-sccured convicted of the a m $  offense 
could legliimately receive highly disparate sentences where the aggravating faems  
spphcable LO one accused justify B greater sentence See genrmlly Udwd Stales Y .  

Snellmg. 14 h1.J 267 IC41.A 19821. 
"The point m time where mal  COY^^ become lnvolved n t h  B case varies from 

pmdic t ian  to wmdiction In iuriadiciions where munsel become involved before 
preferral of charges sentencing preparanon should b e p  ~mmedmfely 
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A. The "Elements" of Sentencing 
As any defense counsel can attest. there are only a limited 

number of approaches the defense can take during the sentencing 
phase of a courtmartial. After observing a dozen courtsmartial, a 
trial counsel has probably seen every conceivable defense sentenc. 
ing strategy. The defense invariably argues that the accused 
deserves B lenient sentence because of one or more of the 
following extenuating and mitigating circumstanees:22 

1. The accused's past good service. 
2. The accused's potential for future valuable service. 
3. The accused will not commit future crimes. 
4. Harsh punishment will punish the accused's family. 
5. The accused has a problem that requires medical, 
psychiatric, or social treatment. 
6 .  The accused has already been punished. 
7. The accused is remorseful. 
8. The accused wants to stay in the Army. 
9. The accused has personal debts. 
10. Harsh punishment would be disproportionate to the 
punishment others have received. 
11. Harsh punishment would ruin the accused for the 
rest of his life. 
12. The accused committed the crime because of Some 
external factor (bad crowd, drugs, alcohol). 

Although there are many factual variations, the above themes 
cover the entire spectrum of possible defense sentencing s t ra te  
pies. In every case the trial counsel should attempt to anticipate 
which strategy the defense counsel will employ and should 
accumulate evidence to rebut that argument. In planning the 
government case it is important for trial counsel to think in terms 
of the case in rebuttal as well as the case in a g g r a ~ a t i o n . ~ ~  

"Marcer m extenuarion of an offense serves fa eipliun the C ~ ~ C Y ~ ~ ~ M C B I  
surrounding rhe ~ m m u ~ s i o n  of the offense. meludmg those reason3 for e o m t f l n g  
the offense uhieh do nor conbiicute a legal justification or excuse R C . M  
1OO11ClIll!*i 

Marter m mitigation of M offense 13 introduced to leaaen the purulmenf to be 
adjudged by the eourc-msrfid 01 LO furnish grounds for B recommendation of 
clemency I t  includes the fact chat nanjudrcrd punishmenr under A~l ic l e  15 has 
been Imposed for an offenie growing out of the % m e  act or omission. PBT~ICYIBV 
acts of goad conduct or bravery m evidence af rhe reputation or record of the 
accused ~n the serwee for effmency. fidehry. aubordmaImn. temperance. courage. 
or any other desirable mat m B servicemember R C hl lOOlici!lllBI 

"Comprm R.C I! l o o l l b l  lfhe ease m aggravstioni viih R C M lonl idl  !Lhe ca6e 
m rebuttali 
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For example. it is common for accused to testify during 
sentencing that they like the Army and want to make the sewice 
a career. A prudent trial counsel should anticipate that in almost 
every case this is a possible defense strategy The trial counsel 
should interview the accused's roommates to discover whether the 
accused tmly contemplated B career in the service or whether (as 
is more likely) the accused frequently voiced displeasure about the 
service, kept a short.timers calendar counting down the number of 
days remaining in the military. and talked about the future 
civilian employment he or she had already arranged back in his or 
her hometown. If the accused's roommates are going to be 
witnesses during the merits of the c a w  questions relating to 
sentencing rebuttal should be part of the trial counsers interview 
concerning the merits of the case. Including sentencing matters in 
all interviews will allow the trial counsel to develop more complete 
sentencing evidence and may enable the trial counsel to conceal or 
disguise the government's sentencing strategy 

B. Witness Interviewing 
There should be three phases to the sentencing witness inter. 

view process. During phase one the trial counsel should get a 
quick assessment of the accused's character from the accused's 
chain of command. Ideally this information should be elicited 
contemporaneous with the preferral of charges so that it can be 
considered in determining an appropriate level of referral. Per. 
sonal, face-to-face, interviews are usually the most effective way 
to get this preliminary character assessment but lack of available 
time will frequently force counsel to use some alternate method. 
In an especially busy criminal jurisdiction, trial counsel may want 
to create a standard form that the chain of command can 
complete and forward with the charges (see Appendix A). 

The second phase consists of the imdepth sentencing interview. 
Because there are always time constraints on case preparation, 
counsel should develop a plan of expanding interviews-increasing 
the number of people interviewed and the scope of the individual 
interviews a8 much as time permits. I t  is a mistake to interview 
only the chain of command. The accused's chain of command is 
only one source of information. and in some eases, not even the 
best murce. Other eources of information which should be 
explored include the accused's roommates and "good soldiers" 
who Live or work with the accused. The accused's roommates 
often are good friends of the accused and are going to be 
reluctant to discuss negative aspects of the accused's character. 

9 
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They may, however, be an important SOUIC~ of rebuttal evidence 
concerning the accused's future employment plans, financial 
status and spending habits. attitude toward military service. and 
attitude about the charged offenses. If the accused is a bad 
soldier who frequently engages in misconduct the good soldiers 
who live around. or work with, the accused are likely to be the 
best source of such information. A good nonammissioned officer 
who lives in the same billets as the accused may know much more 
about the accused's off-duty conduct than the accused's section 
chief or first sergeant. If the accused is in pretrial confinement. 
the guards at  the confinement fa~i l i ty ,~ '  the soldiers that escort 
the accused to and from the confinement and other 
prisoners26 may provide valuable sentencing information concern. 
ing the accused's attitude toward the charged offenses and 
subsequent misconduct during confinement. 

The key to effective inrerviening is to anticipate what type of 
rebuttal evidence might become admissible at  trial and explore 
those areas thoroughly. Thorough exploration mean3 that counsel 
must ask for the same information in more than one way. Asking 
a witness "whether the accused's duty performance is poor, 
average. or outstanding" does not constitute an effective sentenc- 
ing interview. First. the witness may define "duty performance" 
as actual owthejob performance or may define it more e x p m  
sively to include soldierly conduct after normal work hours. 
Second, an "outstanding" rating may not mean the same thing to 
both the witness and the interviewer. The witness may think that 
all of the soldiers under his or her supervision are outstanding or 
may be more restrictive in thinking that only the single best 
soldier in the unit is truly outstanding. An effective interview 
must be more than a rating checklist. The witness should be 
asked to give narrative responses describing the accused's charae. 
ter, duty performance. personalit). soldienng skills. and off.duty 
conduct. Whenever possible, subjective ratings should be given 
Dersoective bv reauirine the witness to make obieerive assess. 

"Tnal connsel shauid be careful not t o  infringe on the sccureds right agavlst 
seii-mcnminauan or right LO counsel i r  would be m ~ r a p e r  for counsel I o  ask a 
guard to m i m e  canfact with the  accused for the purpose ai ehcmng incrimmsflng 
miormarion 01 dmcussmg marcers reisfed to the charged offensei I t  would not be 
~mpropsr to ask rhe guard whecher the accused at some time ~n rhr past. mitiaced 
contact with the guard and discussed matter% relared t o  the charged offenses Sss 
g ~ n e r r l l y  MI1 R Ewd 305lel. United Stales \ McOmher, 1 \I J 380 IC M.A 
19161 United States % Gnsham 4 C A 694 16 C M R 268 119541 

"See  ad Trial ~ounse l  should also be carefvl not to infringe an the pmmer 3 
righhs and myst scrupulously avoid ralkmg t o  pmmers  about their charged 
oiienses. 

See supra note 24 

10 
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ments. Ask the witness to actually name the soldiers in the unit 
who rank below or above the accused. Finally, vary the phrasing 
of the question. The following questions are intended to address 
the same general sentencing consideration but may eiieit strik. 
ingly dissimilar responses from the same witness. 

Q, Should the accused be discharged from the Army? 
Q. In your opinion, does the accused have potential far 
rehabilitation? 
Q. Of the X soldiers who work for you, where would you 
rate the accused's potential to serve in the future as an 
NCO? 
Q. Can the accused be salvaged? 
Q. Would you want the accused returned to your unit 
without having served confinement? 

A witness may opine that the accused has rehabilitative potential 
and should not be discharged from the Service but at the s m e  
time agree that  the accused is one of the worst soldiers in the 
unit, should spend some time in jail and would never make a good 
NCO. Cursory interviews may result in a complete misunderstand- 
ing of the witness's position. 

The third interviewing phase should consist of a brief follow-up 
contact as close to the trial date as possible. I t  is goad trial 
practice to interview all witnesses before and after opposing 
counsel has interviewed them. The brief interview before incourt 
testimony should ascertain whether the witnesses have changed 
their mind about anything previously discussed and whether any 
witness has been able to remember additional information which 
wasn't discussed at  the previous interview. I t  is also proper to 
ask the witness what questions opposing counsel asked during 
their interview. This information is not privileged and may 
provide useful insight into opposing counsel's sentencing strategy 

C. Documentary Evidence Collection 
Documentary evidence collection should begin as soon as the 

trial eounsei is assigned the case.27 Early preparation will allow 
time to cure defects in authentication,26 will allow followup on 
evidentiary leads obtained from tho documents. and will insure 
that trial counsel has a complete picture of the accused if the 
defense counsel initiates plea bargaining. Document searches are a 

"For a general Llsring of document3 admissible during the esse in aggrsvafmn. 

'bSee grnrially Md. R Ewd. 901. 902. 
xee gsnsrall) R C M lOOlibl 
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recurring part of trial practice so trial counsel should establish a 
system or routine that will efficiently accomplish the task. 
Ideally, the trial counsel will have a legal specialist to make 
periodic visits to rhe servicing personnel and finance offices. If 
clerical and administrative support within the SJA office is 
scarce, trial counsel may persuade the command to absorb some 
of the support burden by requiring that certain specified person. 
ne1 documents accompany the charge sheet Trial counsel should 
not overlook having the inwstigatite agency run a National 
Crime Information Check on the accused. This will be important 
in examining the accuracy of enlistment or appointment records. 
Alternatively, trial counsel can rely an the local distribution 
system and file written requests for documents. 

Many of the advocacy techniques applicable to witneSS inter- 
viewing are equally appheable to assembly of sentencing doe" 
ments. While primary emphasis is necessarily placed on docu- 
ments admissible as a g g r a ~ a t i o n , ~ ~  counsel should also be alert to 
matters which may be admissible ~n rebuttal after the defense 
counsel opens the door.30 

Trial counsel should also expand the scape of document 
collection as much as time permits. The military personnel records 
jacket (.MPRJ) and finance records obviously must be reviewed in 
every cme. Thorough preparation should also include a review of 
unit files for counselling statements. letters af indebtedness. and 
letters claiming paternity or nonsupport. If the accused is in 
pretrial confinement, trial counsel should inspect the aecuseds 
confinement file to discover possible uncharged misconduct eom- 
mitted during confinement. 

If trial counsel has thoroughly prepared for trial and has B 

professional, but aggressive, philosophy about sentencing, the 
next step is to execute the sentencing strategy by taking full 
advantage of the substantive law of aggravation evidence. 

IV. PRESENTATION OF THE CASE IN 
AGGRAVATION 

A. General 
When the court returns a finding of not guilty. the accused is 

acquitted and the proceedings terminate FVhen the court returns 

' W C M  lOOllbl 
" R C M  lODlidl Sac e g  Cnired States (. Oaens 21 hl J l l i  iC41.h 19851 

Thjs esse sets forth qveilioni that would be good rebutrd by the r r d  c ~ u n ~ e l  

12 
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a finding of guilty, the caurt.martial proceeds to the sentencing 
phase. During the sentencing phase, the trial counsel has the first 
opportunity to present the ''case in aggravation." Then the 
defense counsel has an opportunity to present a "ca8e in ertenu. 
ation and mitigation.'' Thereafter, counsel for both sides present 
their case in rebuttal and surrebuttal as appropriate. At the 
conclusion of the evidence and counsel arguments, the military 
judge announces the sentence itrial by military judge alone!; or 
the military judge instructs the court members who then deliber- 
ate. vote, and announce their sentence itrial with court members!. 

B. Evidence Admitted During the Trial on the 
Merits 

All evidence admitted during the trial an the merits,31 and 
reasonable inferences which can be drawn from that 
may be considered by the sentencing authority in arriving at  an 
appropriate sentence. This rule applies to matters which are 
accepted into evidence far a limited purpose.99 This prophylactic 
rule eliminates what otherwise might be an impossible burden on 
the military judge to issue extensive limiting instructions. 

C. Providence Inquiry (Guilty Plea Cases) 
Information elicited from the accused34 during the military 

judge's providence inquiry may be argued by the trial counsel and 

"R.C.M. 1001111121. 
'United Srsied V. Stevena. 21 M J. 649 1A.C.M R. 19831 In Sirurns, the 

accused Stationed m Panama. was convicted of iarceny of one-half pound of TKT 
The aeeuned tried Lo detonate the TNT by n g g n g  it to B raadalde traffic mgn and 
stretching a tnp  wire m m s ~  Lhe road A8 rigged, the TNT UBI mfapable of 
detonatmg. The court heid that the trial counsel could u g u e ,  and tho senrenculg 
aufhonty could eanader. thar wiou8  mjury might have occurred t o  a passerby if 
rhe TST had erdoded as the accused intended This ummeni was ' illuntrative of 

pr&ntd sf trial. Steuena, 21 hl.J B L  662 
"R.C.M 100lifllZl. For example a eonvielion adrmthed 81 impeachmenl pursuant 

Lo 5111. R. E n d .  609 or widenee of uncharged nuscanduct admirred to show 
motive. opportunity, or intent PYISYM~ to MII R Evid 4Ollh1, c m  be considered 
by the sentencing aulhorily even chough rhey were admitted during the merdr for 
a Limited purpose. 

"United States V. Holt, 22 M J 553 IACM R 19861, Uruted Stares Y 

Arcsneaw, 21 hl J 571 IA C M.R 1985i: see d m  Urvted SLaLes v Gardner. CM 
447160 IA C M R 18 June 19861: United Scam8 v Fuller. SPCM 21946 IA.C M R. 
13 June 198Sl. But m e  Urnfed Staler V. \'Plum 21 M J. 700 1A C M R 19811, 
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can be considered by the military judge in arriving at  an 
appropriate sentence once the guilty plea is accepted a3 provident. 

United Stater Y Brawn 17 M.J 987 A C . Y  R. 19841. Lmted States Y 

Richardson 6 hl J 6 5 4  lX C Y R 19781 Umted Stares v Brooks 43 C Y  R 817 
M R  19711 
R Evid 410 provider 
[Elwdence of the lollowing 1s not adrmarible m my eourr-martial 
proceeding against the accused who made the plea or was a 
part~e~pani ~n the pies dmurrions 

Ill B plea of guilty uhich *as lalei withdrawn 
121 a plea of nolo contendere, 
131 any ~ t s t ~ m e n f  made ~n the course of m y  ludmal m q u q  

zegardmg either of Lho foregoing pleas 
Md. R. Emd 410 dearly maker ~LsLernenti mads during B providence mqu~ry  

lnadmimbls m .ubiequent pmceedmgs if the plea of guky 1s l a m  n t h d r a u n  
MU R. Evid 410 dws  not clearly address the admiriibilrfy of the accuieds 
statementi made during B providence ~nquiry if the plea of guilty 13 accepted So 
mrlitary case has expressly used Mil R Evid 410 as the hame for exclvdlng 
providence inquiry statemenu from eonsideistion dvrmg sentencing 
In L h l s d  States I Raehordion. the S s > y  C a w  of Mihfar) Review relied on 

p o k y  considerations t o  haid that providence mquuy afalemenrs could not be 
canaldered dvrmg senrenemg They reasoned that the pmildsnce mqury requlred 
the B C C U S B ~ .  full ~ m p e m i o n  and this full cooperatmn could be achieved only if 
there u.89 no risk that the providence mquiry could i s m  be used a g m m  the 
accused Raihardion. 6 M J. st 655 
In Cntted Sfetes L Hall. the Army Court of Yllitary Review determined that 

the poucy considerations rebed on in Richaidron were no langer appheable R C Y 
9101el 01 the 1964 Manual changed pnm pracLice by rsqmnng the accused t o  
tertlfy under 08th st Lhe providence inquiry The Army court concludes that 
" B ~ C Q Y J ~  m accused is already subject t o  further prosecution for p i m p  fdre 

considered by the sentencing sulhorrty 
The better view should be that all atstemants made during rhe providewe 

m ~ m  me mvileeed ercem in B svbneaueni oraoecution deeins that the 
ora'reienti wire fa& >Id d Evld 110 can'be &rpmted to wh&e-thjs result 
Mil R Evid 410 excludes from evidence " m y  statement . regardmg eicher of 
the faregomg pleas lemphasa added1 The foregoing pleas specified m the rule 
are B plea of nolo canfendre and a p h  of guilty Arguahb. the phrase "which WBD 
later wullhdrswn but 
was S ~ D I V  mended t o  make ~f clear t h a t  the sm~encma m t h o r w  cm daws 

was not intended to ~ p p l y  t o  the phrase "foregomg piaas 

con%der.the fact that the accused pled milty to  the offen& lor which he 01 she.is 
hemg sentenced 

An e ~ e n  ~Lronger argument can he made thar the pohcy considerations relied on 
m Richardson ~onf inue  60 be valid coda? In  Half che Army murr accepIa the fact 
that p n m  LO R C M .  91014 the providence mquv) was justifiably "privileged 
hecsurs 01 the need co encourage lull and Lmthful discussion between the aeeuaed 
and the mrlirary judge A "lull mscussmn E "8csssary 80 the d t a r y  judge can 
sdequarely explore the factual basis of the offense and B "trurhfur' discuslion IS 
necessary 90 the mhtary judge c m  ascerrain whether the plea of guilry 18 truly 
vohntar) The Army  COY^ J holding in Hoii  wbsfanfiallv comprormses both of 
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Before considering the accused's statements,ge the military judge 
must conclude that the statement fits within the scope of 
permissible aggravationB6 or rebuttal evidence37 and must deter. 

rhese objectives. Attempting co justify this cornprormse based on R C %I. SlOlel 
Lgnores redlty. 

pohceman for five d o h r ' T h e  d t w  judge. concrned that there may be an 
entrapment defense. decides co explore the accused 8 predrspaimon t o  sell drugs 
by aslung the accused. 'Have you ever sold dmgs before?' The accuseda tull and 
LruLhhi response to that qwslm would be, "Yes, m feet O W  the lssf three years 
1 have sold hundreds of pounds of marijuana to ialdisrs and dependents on this 
post The o d y  reason I could not sell mariluans fa the pahceman on h1s r h r e  
p m r  visits was because m y  main runner, Pnvate Jones. was apprehended Ihe day 
before with my monthly supply" Up to this point m time the government has no 
ides that the seeuaed IS B msjor drug seller 

The Army court is correct m thex anBlyi~8 that  R C hf. 9 l O l e l  encourages a full 
and rmrhhi  response to the military judge's question because B fd ie  response 
could conceivably be proaeeured as perjury If Hoit is followed the accused B full 
and frufhful response can be considered dvrvlg sentencing at this court-marud 
ond the accuseda statements would be sdmssible BL B new gan~ra i  court-mucial 
where the sccused 18 prosecuted for the dmgs found y1 Private Jones's possession 

I f  Richardson and the proposed rnterpretatim of Md. R Ewd. 410 are fallowed 
the ~ e e u i e d i  ststements wlll never be dricloaed to the rentencmg authority and 
the accused's s181emen19 cannot be used at  any subsequent court-martial Thx 
"privilege" against subsequent use clearly has svbntmiid mpact on the probabll. 
it) thar rho accused wdl respond fully and trurhhdl-nor ~ Y B L  m thia hmmhetI- 
ed,  but m any 96uatmn where the d f w  judge meks t o  explore uncharged 
mrconduet durvlg the providenee mquvy 

If h l l  and truthful diicuiimn IS acrually the ah je twe of the pmvldsnce mquiry. 
Mil. R Evid. 410 should he lnrerpreled t o  reach fhsl  result There is no rndicarion 
that the drafters of R.C.M nlO!el sought to change the way Rachvidson and 
B m o h  were already treating infarmarion gamed during the providence inquiry 
There IS also no mdicafion that the drafters af the 1964 Manual Bought to Lseard 
the ulitary Q adversand pma8nm~10n of endence, Lmited by enumerated catego- 
ries of agsavstion evidence and the hfllitsry Rules of Evidence. in favor of the 
mare liberal federal senlsncing procedures. If the ' pnvdege" E LO be discarded 
mme more supportable rationale should be employed Saylng that the "privdege" 
plays B de minimis rde  m promoting full and tmthhll  L a c u s a m  beeaure the 
accused 1s now placed under oath during the providence m q u q  slmply defies 
iome lnterprefmg Mil R Evid 410 consment with Rachwdsan or ehangmg the 
wardrng of the rule Lo more clearly reach Lhar reruir would not only pmmak full 
and free pmwdence mscviaiona but would also aeiveve umforrmiy VI the 
application of the isw 

"If rhe wdfy plea 18 withdram by the accused or declared improvident by the 
mlLtary judge. any sc8remsnts che accused made during the providence inquvy are  
inadrmssible at  subsequent pmceedmgn. Yll R Evrd, 410, Umrsd States Y Hoit, 
22 M.J 553 !A.C M R 19861 

'See pmerdiy R.C Y. 10011bl. 
e'Sae #mrrvUy R C M l0Oildl 
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mine that the evidence should not be excluded under the 
balancing teat of Mil. R. Evid. 403.35 

In  a guilty plea ease where senieneing is by court-members. 
statements made by the accused during the providence inquiry 
are admissible under the same criteria39 alrhough there IS an 
additional requirement that the evidence must be in admissible 
form. Becaue the court members do not hear the providence 
inquiry, trial counsel has to use Some alternate form of the 
evidence. Permissible options include B stipulation lwith the 
accused's consentI,'o introduction of relevant portions of the 
record of trial,*' or testimony by a witness who heard the 
providence inquiry.42 These alternate forms should not be objec. 
tionable as hearsay because they will always be admissions of a 
party opponent43 and the record of trial qualifies as a public 
record.44 

D. Stipulation of Fact (Guilty Plea Cases) 
As a precondition to entering into a pretrial agreement. the 

government may require the defense to enter into a stipulation of 
fact.4s This stipulation normally includes a factual summary of 
the accused's conduct establishing guilt, but may ala0 properly 
include aggravating circumstances relating to the accused's of. 
fense~.~S 

,'MU. R. Evid 403 provides "Although relevant, emdence may be excluded d 118 
probatwe value 1s subslmfnally ovlwerghed by the danger o i  unfav p r e p d m  
coniurmn of the I ~ Y B J ,  or mlsliading the members 01 by eonsiderafmns of undue 
delay. waife of time. or needless presentation of cumulat~~~o evidence " 

"United States V. Holr 22 M J 553 IA.C M R. 19881 See supra nore 34 
"RC.M. 811lcl If the accused offers t o  plead gullty purauanr IO B pretrial 

agreement the government could requxe BQ B condition to the prelrral ~greemanf 
that the accused consent to strpulafe t o  the adrmssihify 
teiif lm~ny 88 11 IS pven at  the pmndence mquvy. R C.M 705 

"Md R E d  803181 IPuhhc retards and reportal 
I'Tesfmon) by the trial counsel wll l  generally nor be L feasible alternative See 

Model Code of Profeailonal Rerponaibhty DR 5,101. DR 5-102, EC 5-9. EC 6.10 
119801 

"Admisslanr by B party-opponent me not hearsay ' Admlailanr' are broadly 
defined and include any ~tahemenl made by a p a r t y  that IS offered agnnal that 
party Md R Evid SOlldlIZI. 
"Mi R E\rd 803181 I Records . in my farm. of pubhc office or ~gencles. 

rmmf LO duty mposed by law BQ 10 vhich 

6 IC.MA 19861. Emled State3 Y Martin 20 
41 J 227 IC M A 19861, United Stares 1 Marsh 19 hl J 657 IX C.M R 19841 lche 
govemmenc cm require the accused t o  stipulate t o  maltsrs which me explanator) 
a i  =he charged offense1 Unlted States v Sharper, 1 7  Y J. 803 iAC.hl R 19811 
irhere the accused was convicted of wrongfully possesmng dmg paraphernalia 44 
n a m s  of herom. I 0  grama of haahish. and 5 0 grams of manlum8 the 
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I t  is not clear whether the government can require the accused 
to stipulate to other facts in aggravation. such as personnel 
records, or to matters that the government could only introduce 
in rebuttal to defense evidence in extenuation and mitigation."' I t  
is also unclear to what extent .m accused can be compelled to 
stipulate to matters in aggravation that would otherwise be 
inadmissible.4~ Until these issues are resolved trial counsel aroba. 

8801. 
"United Stater I S h q e r .  11 hl J 803 1AC.M R. 19841 

[Wle do not hold fhsf an accused ma) be compelled t o  itlpuiate to 
any ocher facrs in aggravation, such BQ the eriitence of personnel 
records which adversely reflect on his character or mhfary service. or  
facrs the Government would attempt ta  pwve m rebuttal t o  evidence 
presented by an accused YI errenvation or miligation While these 
~ssues have not been raised by ihls ease %e have aermus doubrs 
about the propriety of such a pmvamn 

Sharper. 17 M J at 507 

See also United Stater Y Garner. ACM 24019 IA F C M R 9 Dec 19831 lic wss 
permmble  for trial counsel t o  put ln the stipulanon of fact that the accused was 
deued good conduct medals on two ~ccasmns when orherwire ellgibiel 

"Compm United States v Shupsr.  11 hl J 803 i.4 C M R 19841: Unired S ~ I O S  
v Keith 17 M.J 1078 1.4 F C M R 19841, and United States v S m r h  9 hl J fi37 
1A.C Y R 19801: vifh Uruled States Y Taylor, 21 M J 1016 IA C Y R 19861 and 
Uniced States V. Rasberry. 21 Y.J 655 IA C M R 19861 

In Smith. the defense. pursuant t o  a prernal agreimenl. supdated that Che 
aceuaed had recerved noniudicial punishment an four oecssions and had reeelred B 
I~EBT of reprimand On appeal the accused. for the first ume. challenged rha 
stipuishon of iaet. a rgv~ng  that rt amounted t o  a uaiver of the right to an 
independent hearing on the adrmsabi ty  of the records of nonivmcial punishment 
and thus violated public p o k y  The court dissgeed Flnding no evidence chat the 
government impoaed wover of a hearmg as B precondition to B pretrial agreement. 
the conit heid that the accused can valuntardg m i e  Inch B rover  The court 
cautioned that prelriai agreements could not contun conmtmns whleh l m l e d  the 
aceused~ right to eontest evidence offered ~n aggravation Srntth. 9 M J  at  538 

In Sharper. the accused was reqmred. pursuant t o  B pretrial agreement. t o  
mpulate to aggravating C Y C Y ~ S ~ M C ~ O  relating t o  the ofiensei of which he U.BI 
found gudry The e o u t  held that the accused could be required co stipulate to 
sggmvatmn evidence uhich would otherwise be admissible ln presenteneing. The 
court went on t o  msuo the caveat m now 47. supre 

Rasbem argvably changed rhe analysis used 1" both Smith and Shaigri In 
R o s b r w ,  the defense moved t o  excise statements concernrng aggravatron evidence 
m the itipulafion of facr alleging Lhac they were obrmed in wiafion of rha 
aeeuseds Ariieii 31 rights agunil seif.inenmmabon The rmlitary Judge ruled chat 
he would not Lfigare the motion and would n m  requlrr the Government t o  P X C ~ S B  
the statements The defense could either stipulate, and obcavn the benefit of Lhe 
pretrial agreement. or  refuse Lo m p u l ~ t e ,  and rhus Cance l  the agreemar The 
Army C o w  of M i t -  Review upheld the tnal pdge ' i  ruling ciflng a number of 
independent grounds for thelr deerion. Although the precise haidlng of Lha ease IS 
unciear, the decision c a n  be resd t o  sanction the practice a i  foremg the defense t o  
JLipuiaie t o  orhsrwss madrmmbie aggravat~on evidence m r~fu1-n for B pretrial 
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bly should not create unnecessary appellate issues by putting 
clearly inadmissible matters in the stipulation of fact. 

The stipulation of fact may properly contain uncharged mscoo. 
duet which would have been admissible for only a limited purpose 
during the casehchief 90 long as the evidence is relevmt to 
sentencing and the relevance is not outweighed by unfair preju- 
dice to the accused.49 

agreement Thlr m d m g  of Rubwry  WJ strongly endorsed by the Army court m 
TOY107 

In  Te>Ioi the trial judge excasd inadmniihie uncharged mscanduer from the 
si~pulslron of fact offered by the trial counsel pursuant to the accused's pretrial 
agreement The Army Court of Yllrtary Review held thac the trial judge 
mpermisaiblg miecced himself into the pmtnal agreement negotiations The 
burden is  an Lhe partier to reach an agreement If the accused doesn f w m  t o  
rripulate. the government d a s n ' t  have co enter mto a pretrial agreement The onl) 
~ i m e  the trial Judge should mteivene 2s when the "contents of the stipulation ere 
derermned to reach the level of p i m  error Taylor, 21 M J at  1018 

Kerth and Sharps, propably represent the better vim fn  Shriprr.  the court 
dlrecfi? commented on the wthority of the m h t q  judge to pohee the fermi of 
the pretrial agreement. While the case smps short of oettmg our B merhodalogy 
for trial ludges to fallow m handbng inadmriihle evidence eonrvnad m B 

stipulatmn ai fact It dwi relierate LhaC the mllriary judge has the power t o  
modfy  B pretrral agrement by judmal order 

C'mred States L Keith set out guidance an how mibfary defense ~ouniel should 
handle government demands Lhai the accused stipulate t o  inadmssihle aggrava- 
fron evidence "IWle recommend chat trial defense c ~ u n s e l  encer into Lhe 
stipuietion of facc d true. and r a m  the ~ m u e  of m y  inadmissible matters 
contained therein ac trial for ieaolunon by the &tar/ Judge on the record 
Keith. 17 M J .  at 1080 The d r a r y  judge should excise inadmrsihie mslfers and 
should iudicially enforce the pretrial ~grsemenf Although the Court of M h t q  
Appeals has not dvectiy d e d  on this i s m s  they have deerded a mupie of recent 
eases molving  the admssibllicy of mac~era conislned in the s t ~ p u I m m  of fact m 
gudfy plea cases. In both instances they decermined the admisiiblliry issue 
Kllhout relying on any prophylactic "lshnt-or-leave-it" approsch to the itipuis- 
Lion of fscl S i r  gsnemlly United States v Sdva, 21 M J 336 I C M  A 19861 
Unired States Y Martm. 20 M J 227 IC M A 19851 

"Uncharged mneondvct presented durmg the menta of B contested case 
pursuant fo Mil. R Evid 104lb1 to prove motive. opportunity. intent preparanan. 
pian. knowledge. identity. or absence af m r t &  can he considered by the 
sentencing authority in deiermmng an nppmpnate sentence after the seeused 18 
canvicrsd 

lf the seeused pieads @cy t o  charged offenses uncharged mreondvct 1s not 
autamaucdy admsajhle merely because IC would have been admiamble during the 
eaiem-chief United States V. Sllva. 21 M J 386 IC M A 19861. United States ? 

Marlin 20 M J. 227 IC M A 19851 
Uncharged miaeonduct LS insdmfssibie during p~esenlencmg procedngs  11 rhe 

onl) purpose the erldenci s e m i s  IS to  shoa that the accused ID B bsd p e r m  See 
13 M.J. 423 1CM.A. 19821, Unrted States I H a r d  20 
United SLates Y Silva, 19 M.J 501 IA.F.C M R. 19841 
17 M.J. 1078 1A.FCM.R 19841. United States v 

Tahaferro 2 M J 397 IA C.M R 19751, UmLed Srates v Potter, 46 C M R 529 
IN C M.R 1912i: accord R C.M. 1001lbil41 analysia. Instead. evidence of uncharged 
mseonduel offered far the flrsl tme dvrmg presenreneing i s  admissible if: II IS I" 

a farm a d m s s b b  under the M i t a r /  Rules of Evidence. 11 falls wifhm the 
definition of ' aggrsvalion evidence" m R C M 10011bll41, and the probative value 

18 
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E. Specific Categories of  Aggravation Evidence 
1. General, 

The trial counsel's case in aggravation consists of matters 
which the sentencing authority may consider in arriving at  an 
appropriate sentence. These matters can be presented by the trial 
counsel, and can be considered by the sentencing authority, 
regardless of what the defense counsel decides to present during 
the case in extenuation and mitigatimiO The government's right 
to present presentencing evidence is the same in a contested case 
as it is in a guilty plea ease.6' 

of the evidence outweighs i ts  p r ~ ~ u d m d  effect under rhe Md. R Erid. 403 
bdanemg test Motive or *fate af m d  can be adrmrribie during presentenemg 
because It IS B cweumstance dlrectiy reiatmg t o  the offense not because It falls 
withn >Ill R Emd 401ibl 

Uncharged rmsconduet which falls withm R C M lOOl~bli41 neeerwily m u s  
satisfy Md. R. Evid 4041b1 because II i s  bang o f f e d  for a purpose other than " to 
prove the character of a person in order m show that the peraon aefed in 
conforrmty therewith.' The evidence 1% being offered BO B crcumntance dreelly 
d a t i n g  to the charged offense or B repercussion of the charged offense and 1s thus 
relevant to deeidmg an appropriate sentence 

Manin and H a m d  provide same e iampl~s  how hld. R. E n d  4041b1 t rpe  
evidence CM be uaed in aggravation In Mnnin, Chlef Judge Everett Suggests thsr 
"111 B drug-dmtribution case, I t  wdl help the sentencmg authority m learn whether 
the accused distributed the drug to a f r m d  as B favor or wheiher hs &d 80 88 
part of a large busmeas that he operated " ,Mamn. 20 Y J 81 232 iEvereLf. J , 
coneurringi. Uncharged drug offenses which would have bean admissible on the 
merits far the h t e d  purpose of showing motive are admissible for the first time 
on sentencmg YI a guilty plea C B D ~  because motive LQ a elr~~mstanee dlreetiy 
relating to the offense and because the probative valve of motive in proving a 
relevant sentencing consrderatmn (such 88 rehabhfafwe patenlidl outweighs 
prejudice to the accused lthe risk that  the aentonong aurhoiity ad punish rhe 
accused for Lhe uncharpd rmseondvcli 

In H a m d .  the aecusd pied gullty t o  wrongid pmsesmon of marijoms wiCh 
incent to distribute and rrongful pom~*iion of drug paraphemdm Durmg 
sentencing the trial m u 4  offered evidence i l l  that tha accused was constantly 
s m o h g  marilvana in his off-post apartment--often with other d d m s  from Ihe 
umf: 121 the mariiuans the accused mssessed an the dale of the offenre was ~ a r f  

c r h a l  in~e&The unchkgedhircoiduet invoiied &cumstance% duereelly reiafmg 
to  the charged offenses and rstiified the balancing test af Mii R. Evid. 403 

"See genemlly R.C.M 1001 
"United Staler V. Vlckerr. 13 M J 403 iC.M A 19821 In Viderr the accused 

was convicted, m a contested esse of dmobeymg B comrmrrroned officer's order t o  
leave the Q C S ~  af a dirlurbancs Durins ~iesentencme rhe trial counsel introduced 
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The military relies on an adversarial presentation of evidence to 
the sentencing authority. Although some judges62 and eommenta- 
torss3 analogize military sentencing evidence to the federal presen- 
tencing report,%' such generalizations are not generally useful. The 
Manual for Courts-Martial expressly limits the type of sentencing 
evidence which can be presented by the  government.^^ The case in 
aggravation consists of five enumerated categories of information: 

li! service data relating to the accused taken from the 
charge sheet: 
lii! personal data relating to the accused and of the 
character of the accused's prior service as reflected in the 
personnel records of the accused; 
liii! evidence of prior convictions, military or civilian; 
liv! evidence of aggravation; and 
lvi evidence of rehabilitative p ~ t e n t i a l . ~ ~  

All evidence offered by the trial counsel during the case in 
aggravation must be "pigeonholed' into one of the five enumer- 
ated categories. 

MCM, 1969 did not expressly avthorve aggravamn evidence vl cantested cases 
but did contmn a p r o v a m  autharmng aggrwafion evidence after a fvlding of 
guilry based upon a plea of gullty 

regardless of the plea. the pmsecution after iindrngs af 
gvllfy may present emdence whrch IS dvecliy reisled LO the offense for whch an 
acewed IS 10 be mncenced IO that the eireumstaneer surrounding Chat offense or 
its repercusrrons may be vndeirfwd by the ienkncmg authority" Viekrrr .  13 
M J at 106 

Although R C M  1001 ieidves the 15me by expressly avfhorving the presenta- 
tion of aggroation evidence after any findings of guify, Vickeri  can be 
vlferpreted broadly to stand for the p m p o n t m  chat the scope of adrmssible 
aggravation evidence IS the a m p  m both contested w e e  and mdiy plea c a w  

"See ' 8 ,  United States Y .  Holf .  22 M J. 6;s IAC M R 19861: Cnited States k 
Hanes. 2 1  M J .  647 1.4 C Y.R 19651 United States Y Harrod, 20 M J 777 
IA C \I R. 19861 In Hwmd,  the Army Court of Mllifary Renew ovlhnsd >fa  bbeial 
ssnrencmg philosophy as follows 

The court held chef 

1111 18 clew that  m promulgatmg the the P r w  
dent intended to greatly expand the types of information thsr could 
be presented to a c ~ u r f - m ~ ~ ~ ~ a l  durvlg the adversard presentencing 
proceeding lWle bellere thar d t a r y  judges and court members 
BTB intended LO have m e s s  t o  rubstantidy the aame mount of 
aggravafmg evldenee durvlg rhe presenlencmg procedure as is a v d -  
sble ta federal mrtriel iudgei in presenienemg reports 

1984 Manual 

Harrod. 20 M J sf 7i9.  
"See. sg , R C M 1001 analysis lrhi pmsmfeneing pmvlsians are intended fa 

pernut "Lhe presentation of much of the a m e  information EO the courr -mar t i  a8 
would be eonfmned m B presentence report but II does SO withrn Lhe profeelions of 
an adversarial pmceedmg I. 

grnrrvliy Fed R Crm P 321ei 
M 1001 
M lOOllallli,A, 
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These categories are further defined by the Manual,67 depart. 
rnent regulations,58 and case law. Evidence offered from each of 
these categories must also be admissible under the Military Rules 
of Evidence.5a Despite some dicta in case law to the contrary,60 
the Military Rules of Evidence are not relared for the government 
during the ease in aggravatimbl 

2. Data from the charge Sheet. 

As B preliminary matter on sentencing the trial counsel 
provides the sentencing authority with the personal data on the 
charge sheet62 concerning the accused's age. pay, time in service, 
and prior restraint.aS The trial counsel should verify the accuracy 
of the data with a defense counsel.6' While the normal practice is 
for trial counsel to read this data into the reeord,61 a data sheet is 
also acceptable.66 

3. Previous eonuictions. 

During the case in aggravation the trial counsel may present 
evidence of the accused's prior military or civilian convictions.67 
Convictions already received into evidence as impeachment during 
the trial on the merits can be considered during sentencing 

,'see glnemiiy m c M. iooiibi .  
"See generdly AR 27.30. para. 5-25 
'*MA. R Evid 1lOliai 
*See, o 8 ,  United Stares v Martin, 20 M J 227 iC M A 19851 
'MII R b i d .  llOllcl providss Lhai the rules of iiidence may be relared 

purmmt  t o  R.C.M 1001. R.C M 10011~1131 provides that Lhe "mrlilary i u d p  may, 
with mspeet io rnoftrir in rrfenuaiion or mifigahon 01 both, relax the rules of 
evidence'' lemphssis supplledl. R C M. lOOl!dl provider that r f  the d e s  of 
evidence are relaxed for the defense dvrmg the C B B ~  m exfenustion or mitigation, 
then the d e s  may be relaxed to the s m e  degree dunng the prosecution CBSE in 
rebuttal. Sowhere does R C M 1001 euthoine relaxation of the rule. af evidence 
during the government ease m aggrarahon 
"DD Form 458, MCM. 1984. App 4 
"RC M lOOlibilll Aithough the 1984 Manval hits the aceusedl age as m e  of 

the items h m  the charge sheet whlch trial counsel shavld prerent t o  the 
courtmartial. the cuiienc charge sheet. DD Farm 458 IAug 19841, eonrains no 
entries concerning the accused3 age or date of birth Sss MCM, 1981 App 1 

*The defense coun~el may object t o  data whlch 1s maternally msccurate or 
incomplete R.C.M. 10Ollbllll. 

"Dep't of Army. Pamphlet No 27-9. M h t a r y  Judges Benchbook. p-8. 2.34 
IMay 19821 iC1 15 Feb. 19851 [hereinafter Benchboohj. 

'*RC.M. lOOlibllll ILe fnal counsel, st the iudge's discretion may provide the 
data ~n rhe form of a written rtatemenrl. 

"R.C.M 1001ib11311AI, Ulvled States Y Cook 10 \I J 138 IC M A 19811 A 
vacation of B iuspension of n court sentence 10 naf a ''conviction'' under the rule. 
United %ares V. Holloway, CM 143289 !A C M R 7 June 19831 Endsnci that  the 
accused 'pled gvllty t o  theft in s atsw e~urr ' '  does not mnstituw B conrietmn. 
Unired States Y C h .  11 M J 722 IA F C M R 19811. 
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without being re-mtroduced after findings.65 Convictions may be 
proven by any evidence admissible under the Military Rules of 
EvidenceeB to include direct testimony by e. witness with firsthand 
knowledge about the convietion;rO DA Farm 2.2 (Record of Court. 
Martial Convietionl:'l DD Form 493 (Extract of Military Records 
of Previous Can~ictionsl:'~ the courtmartial promulgating o r d e P  
the actual record 01 criaP4 or any other method permissible under 
the Military Rules of Evidence. Documentary evidence used to 
prove a conviction must be properly a~thenticated. '~ 

Courtsmartial result in a "conviction" once sentence is ad. 
judged in the case.ib To determine whether a civilian adjudication 
has resulted in a criminal "conviction" counsel should reler to  the 
law of the civilian jurisdiction where the proceeding took place." 

"R C \I 10QlIfil21 For foundational elements neeessari f n  admf prior C D ~ Y ~ C  

tions of the accused BI impeachment $%e hlil R Evid 605 
R C h l  10011bi!31lCI 

See e 8  United States > Lemeur. 13 >I J 569 1.4 C \I R 19621 

'Unlled Stares v nines. 1 >I J 623 1.4. 
.'United States v a t ighf .  20 >l J 518 

drieusdan: Unird States v Lemleur 13 M J 969 

"red to prove B eonvictm 30 long BI only relevant portions are  considered and the 
probatwe value autwelgha any prejudicial effeetl See d j o  United States, Decker. 
C Y  641320 !A C.hl R 6 Ocf 15618 I I L  VBI error for the trial judge to admr  
exfraneavr msterlalr rhlch accompanied the goiernment I proof of B avhan 
c~nvlermn The record of eOnviCtim mpermrribli  eontvned B ease chmnolow 
ahouing fhal bench wrrmtP had been issued after rhe aecvied fnled to appear 
and the aceuaed had plea bargnned LO have admtional charges dirmissedl 

.lSrs g s n r r d i y  4111 R Evid. set. IX Although the document used to prove the 
conviction mum be properly authenticated couaferd documents used to estabbsh 
an evidentiary foundscion do nor have to be authenticated Sea hld R Evid 
1041al. Unlted Scares % Yanez, 16 > l J  7 6 2  !A C M  R 19631 lvnsuthsnficsted 
record of f r d  can be used fo  establish Booker comphance 8s 8" evidentiary 

O f  B summary C O Y I t - m m u a l  CD""iCCID"1. 

m e  year of probation. This evidence *as admissible BI court-martd 81 B pnor 
eonvic~mn hecause Florida law considered the defendant convicted' upon entry of 
a g d t y  plea 

This analyss WBB faken m e  step further m Umted Srafei t' Sloracek. 21 \I J. 
536 IA F C M  R 19851 In Sloracek.  the court adnufled an Ohlo lvvenile 
a d p d m m m  BI B prior conviction even though II UBJ not B ' e o n v ~ l c t m  under 
Ohia law The court noting Che general phdoiophy that the isntenclng authority 
shovld be oven BQ much relewnt information BJ is awlable sdmtted the 
juvenile adjudication hscause II *as rhe functional equ 
was no Manual provmon exprerdy pmhibitmg adm 
would have considered the adjudxatmn as ienrencing 
trial. Slorucd. 21 >I J at  540. 
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To be admissible, the conviction must occur before commence- 
ment of the presentencing proceeding in which it is offered.78 
Except for summary courtmartial convictions.78 there is no 
requirement that a conviction be "final" to be admissible.80 If a 
conviction is pending appellate review that fact may be brought 
out by the defense as a factor affecting the weight to be 
attributed to the conviction.8' 

When offered as aggravation evidencefi2 summary courtmartial 
convictions must be "final"83 and m m t  meet "Booker require. 
ment~ ."8~ The record of B summary court-martial conviction must 
be finally reviewed to be "final."n* A summary court-martial is 
finally reviewed when reviewed by a judge advocate pumumt to 

Documentary evidence which shows that the accused pied gvilly 10 c i d ~ a n  
felony charges 13 naf adrmssible as a ' ' c m v ~ ~ f m n "  absent some indication that the 
emi t  rendered fmdmgs and sentence on the charges Urvted S~ares V. May. 18 
M.J. 839 IN Y.C.M R. 19841 

"Convicnons are sdrmssibie under R C M lOOl!b1!3llAl even though the offenses 
contained therein were commiLted at  dales later than Lhe affenaes charged at  trial 
The courts hbe rdy  conatrue the term "pdor eonwctiani'' because of the 
President's general mlenf Lo expand d t a r y  ~enttnelng ewdence to nneiude 
matters contained rn the federal presentence report Umtsd States Y Hanes. 21 
1l.J. 647 !A.C Y.R 19851 United States v AUen. 21 M J. 507 !A F C M R 19851 
T h s  represents B change from the 1969 Manual whch only adrmtted eonwetions 
"for offenses committed durmg the IU yearr next precedmg the commiriion of 
any offense of whch tho accused has been found gui l~y" MCM, 1969. para. 
76bi311bl 

'R C M. lOOllbil3!!Bl 
-Id. Thin represents a change from the 1969 Manual wheh requved all 

convictions to be final before they could be admitted dvrmg senlencmg MCM 
1969 para 76bl31lbl 

' I d  
y Of B svmmary courr.martd conviction 83 
t y  of summary eaurt.martd mnv~cf imi  t o  invoke 

the esedaror Ciause m the habitual offender provisions of R C M. 1003!d1. or t a  
mpeseh the m u s e d  under Yd R Evid 809 See gsnsmiiy Urvfed States Y 

Cofieid. 11 M.J 422 !C.M.A 19811: United States V. Mack, 9 MJ 300 !CM.A 
19301: United States V. Booker, 5 M J. 238 IC Y.A 19781. 

A summary c o u r t m a r t i  is generals an informal. "onadversarial procesdmg 
eoneerrvng relatively mylor offenses. Ar such. adjudications of gvllt by a summary 
eourt-marLial do nal rise t o  the ievd of B "criminal convietion'' for purpos~s  of 
mpsachmenl lMd R E n d  6091 or sentence escalation 1R.C M 10031 v n i i r  the 
accused was represented by defense counsel or affmafwely wvved the nghf to be 
represented by emnd Aceeptmg trial by m m m w  court-martd after being toid 
 COY^^ far iepie~enfllfmn would not be provided daes no1 constitute waver of the 

States Y. Rogers. 17 M J. 990 !A.C M.R 19341 

kar. 6 M J 236 !C M A  19781 If a summary eourt-marrid 
t Bomker requiremenla ~t IS not admrsihie 88 s prim 
otherwne admiribie 88 "mere evidence af pnor duty 
ate% v Herbm, SPCM 19481 1A.C.M.R. 26 Jan 19841 
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R.C.M. l l l Z . 5 8  If a promulgating order is used to prove a 
summary courtmartial conviction the document itself may or may 
not contain any entry indicating a find review by a judge advo. 
cate.67 Even when finality is not apparent on the face of the doem 
ment, the court will presume finality if sufficient time has elapsed 
since the conviction such that review would ordinarily have been 
completed.88 This presumption may be overcome if there is 
eonflicring evidence indicating that find review may not have 
been Where such a conflict occurs, the court must 
resolve the factual issue based on all the eridenee available.@0 

"Booker requirements" are sansfied if the accused voluntarily 
consented to trial by summary courtmartial and the accused was 
afforded the opportunity to consult with counsel regarding the 
right t o  demand trial by special eourt-martial.el If the documen- 

ndicatei that reries musf be completed under .Article 
6 6 1 ~ 1  was deleted from the UCYJ rhen  the hiihtary 

into effect rhe draiters probably intended for wmmary 
cour t -marr i  c ~ n i i c r i o n ~  co become f ind  after r e i i e r  by B judge advocate 
pur~uant  IO UCMJ art 641% and R C hl 1112 

~ The copy of the pmmulgatmg order contruned ~n the accused Q p$rmmel file 
may or may nor eonfun rhe ludge advocate's "legail) svffmeor mlghry fine mal 
ILSMFTI smmp 

"United Stsfas r Graham. 1 X1.J 308 iCh1.A 19761 ifhe pmmulgalmg order 
UBJ five years aid]. l e e  also Cniced Sraces Y Hmer. 1 hl J 623 1.4 C 41 R 19751 
leight months w a ~  enough rime lapae to constitute pnma facie Shoring of f ind  

sed, 1 hl J 166 IC 31 A 19761 #absence of 
Form 2 0 8  oiercame the pr0mulgafmg order J 
ired States v Hancock 12 >I J 686 1A C 41.R 
u, entry on D I  Form 2-2 overcame promulgat- 

mg order's presumption o i  fin 
~ Y X  13 hl J 969 # &  C \I R 19821 lhlrhavgh the 

DD Form 193 had m entry shoring that the convi~rmn was fmal. the DA Form 
2-2. from which the DD Form 493 WI mppoaed t o  be prepared. did nor have M 
entry showrng ieviex had been completed The D.A Form 2-2 6 . ~ 5  thus held t o  be 
conlroulngl 

'Umted Stares > Booker. 5 h3.J 236 IChlA 19 
summar) courtmarrid conv ic tm i  after 11 October 1 
7 hl J 431 IC hl A 19791 1Bookri applies Lo recards of summary court-martial 
mrradueed 8s personnel records reflecting past conduct and performances far 
p"rpor* of 8ggra"arlo"l 

The case ai Cnztrd Sirfir L Booker fallowed a aeries of Supreme Court  cases 
d e d a g  51th imposmon of p m m  ~ ~ n c e n c e s  ~n proceedings where che accused u.80 
nor represented by ~ ~ u n s e l  See. e g , hliddendarf v Henry 425 U S  25 119761. 
Argersinger > H d n  407 U S  26 ,19721 Oidean v Irunwnghf.  372 C.S 33s 
119631 In MLddmdoi:, the Supreme Court held thac frulure to pmirde counsel for 
m accused at a summm-y court-martial abridgea neither the fifth nor the r u t h  
arnindmenli Nevertheleas &he Courc of hlihlary App~als  impoaed the Boaiir 
requirements BQ B mllituy due process gvarantse The right to consult uirh 
counsel probably 15 not ~ o n s t m t m d l ?  requlred and IS judeidly imposed as a 
matier of policy IO effeefuale rhe aeeured Q s t a t u m r y  rlghf LO turn down f r d  by 
'Ymmar, eOYrt-marnd 
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tary evidence used to prove the conviction is annotated with an 
entry indicating that the accused was afforded the opportunity to 
consult with counsel and was afforded the opportunity to demand 
trial by special courtmartial, the document establishes a prima 
facie showing of compliance with Baakrr.92 

If the record of conviction does not establish these foundational 
requirements the trial counsel muat cure the defect with live 
testimony or supplementary documents which demonstrate that 
the accused was afforded these rights.e3 The military judge may 
not conduct an inquiry of the accused to establish admissibility.s' 
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Defense counsel's failure to object at tnal to summary court. 
martial convictions will normally waive any Booker i s s ~ e s . ~ 5  

4. Personnel records reflecting the past  rniiitory efficiency, con- 
duct, priformance, and history of the accused. 

The admissibility of personnel records should be analyzed using 
the same threestep methodology generally applicable to the 
admission of other aggravation evidence.96 First. the evidence 
must fit within one of the five categories of aggravation evidence 
enumerated in R.C.M. 1001(b). Second. the document must be in a 
form admissible under the military rules of evidence. Third. the 
evidence must meet the Mil. R. Evid. 403 balancing test. 

R.C.M. lOOl(bi12i authorizes the admission of personnel records 
8s aggravation evidence if Ill they are offered in documentary 
form?' (2) they reflect the past military efficiency, conduct. 
performance. or history ai the aecused.Qs and 131 they me prepared 
and maintained in accordance with service regulations.88 

Although the rule specifies "personnel records," documents do 
not have to actually be maintained in B personnel file to be 
admissible as aggravation.100 The service secretaries have the 

"United Scares Y Smfh. Chl 447219 1.4 C M R. 13 Oct 19651. Uniced Srarea Y 

W~hami. Chl 446631 IA C M R i June 19651. United States \ Hunt.  SPCM 
18639 IA C Y  R 22 June 19631, United Stater 1 Taylor 12 I< J 561 IA C hl R 
19611 (where defense ~ounsel did n m  object t o  rhe recard of summary court-mart~al 
conviction when ~t was offered st trial and trial ~ o u m e l  may have been able t o  

offense charged at  the eourt.marfi--m violation of MChl 1939, para 7Eb1311 
"Sss infra n o w  166.69 and ~ccompanymg text 
* R  C M  lOOllbllZ! orovidei that the "tnal counsel m w  obrsln and mtroduce 

ords made or maintnned m a&ordanee w t h  departmental regylatims that reflect 
the past mhtary efficiency conduct perfarmsnce and hiscory of the accused " 

" I d .  m e  &(I AR 27-10 para. 6-26 
" R C Y  10011bi12!. AR 27 10. para 5-25 see, ' 8 .  United SLsres v Green 21 

M J 633 IA C hl R 19851 lfrnance recards adrmssihle! United Sraies \ Perry 20 
M J 1026 !A.C M R. 19861 lconfinement file document admssrblel 

But m e  United Scares I Lund, 7 hl J 903 IA F C hl R 19791 Kmnlted Scares Y 

Newblll. I M.J 511 IA F C.hl.R 1977! In Lvnd the trial ~ ~ u n s e l  introduced B 
letter which the accuaed'r unit commander received from a noncommiraianed 
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authority to determine which personnel records are admissibie.'a' 
Army Regulation 27.10 provides the following guidance for Army 
eourts.martial: 

Personal data and character of prior seruice of the 
accused. 

Trial counsel may, in his or her discretion, present to the 
military judge (for use by the court-martial members or 
military judge sitting alone) copies of any personnel 
records that reflect the past conduct and performance of 
the accused, made or maintained according to departmen. 
tal regulations. Examples of personnel records that may 
be presented include- 

111 DA Form 2 (Personnel Qualification Record-Part 11 
and DA Farm 2.1 IPersonnel Qualification Record-Part 
21. 

12) Promotion, assignment, and qualification orders, if 
material. 

I31 Award orders and other citations and commendations. 

14) Except for summarized records of proceedings under 
Article 15 IDA Form 2627.11, records of punishment 
under Article 15, UCMJ, from any file in which the 
record is properly maintained by regulation. 

(51 Written reprimands or admonitions required by r e p  
latian to be maintained in the MPRJ or OMPF of the 
accused. 

( 6 )  Reductions far inefficiency or misconduct. 

171 Bars to reenlistment. 

(81 Evidence of civilian convictions entered in official 
military files. 

191 Officer and enlisted efficiency reports. 

I l O I  DA Form 3180 IPersonnel Screening and Evaluation 
Recordl. 

These records may include personnel records contained in 
the OMPF or located elsewhere, unless prohibited by law 

In Newbil l  the court held chat m admusiratwe discharge baud packer was 

"R.C M lOOllbilPl 
not B ''pernormel record" contemplated by hit Force regvlations 
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or other regulation.102 Such records may not, however, 
include DA Form 2621.1 ISummarized Record of Proceed. 
ings Under Article 16, UC.\IJI.103 

Prudent trial counsel should do a complete review of all 
documents contained in the accused's personnel files and should 
not limit their inveatigation to the documents enumerated in AR 
27.10. "Other documents" not listed in AR 27-10 may be 
admissible in aggravation if they reflect the character of the 
accused's prior service and otherwise meet evidentiary foundation 
requirements.'0' Documents which are not admissible in aggrava. 
tion, such as records of summarized Article 15 or the accused's 
enlistment forms.lo5 may nevertheless be a valuable source of 

157611 
'"An 27-10 para 5-25 
"'See. e # ,  United States Y Haslam Chl 146000 IA C M R 26 No". 15841 

{documenti refleccmg the accused s remoral from rhe Personnel Rehabhty 
Promam for recurrent use of mariiuana are admissible BI other rm~onne l  
doeumenW 

"Summarued .Article 15 records are  the  only personnel dacvmenca apeelflcdl? 
excluded by Arm, regylsflon AR 27-10 para 5-25 United States b Carmsck 
SDCV 9 l " l l l P C M R  1i. Tllnr 19P'li 

Martin, 5 DI J 888 IN C h1.R. 18781 lenhstmenr records shoving M edolment 
U.BIYCI because of preservice drug w e  were not adrminblei. United States Y.  
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information and may contain information useful during the 
government case in rebuttal.'06 

Because "personnel records" are not limited to documents 
contained in files officially designated as "personnel files" counsel 
should also examine other files such as the accused's finance 
records.'o' reenlistment reeords.'O8 and confinement 

Galloway SMCM 76 1677 IN C M.R 14 Sept. 18761 ledafment records ahawing 
an enlirrmenr waver because of prerervrce iuvemie adludicarioni were not 
admisible because they didn't reflect past rmlitary behavmrl. 

In Galloiiay the c o u n  provided rho IoUowing rationale for the mrlitary service 
limtation on the adrmmrblty of personnel records: 

We also eonrider it mnmmme that m s t  derehefrons. emecialiv 
juiende offenses. shauld'&t'follow B mimbsr mIo  mhhary &v& 
Once a member qubfies for entry. hrs past misdeeds ehavld not be 
held aeainnf hum and he should be able to atart off with a clear slate. 
Unie8; , , the circumrtanma caniititvte a proper matter of rebuttal. 
the canmtions of enhstment wauid nor B P P P ~  ro be relevant m a 
court-martial proceeding. 

Galloiia), slip op. at 3. The Nary e m s  may change as a result of the n e r  Saiy 
JAGMAS, Dep'f of Nary, JAGSOTE 5,800 JAG204, para 0133 117 July 19341. 

XDocuments whxh are not admissible becauae they are defective or improperly 
mainrained should also be obtained from the frles m esse the opporrvnicy t o  use 
them a8 impeachment or reburral arises during the m u m  of trial. 

For a g d  example of how personnel documents e m  be effectively "red far 
hoeachrnent 3 e  United States v Owens. 21 hl J. 117 1C.M.A 19851 [trial c~unsel 
m i i d  impeach the accuaedi S W O ~  testimony on the merm by cross-eiarmnmg the 
accused about ormssmns from hrs swain warrant officer application forml. 

Far a goad exmpie  of how athenume vladmirrible documents can become 
admissible in rebuttal m e  United Statea V. Strong. 17 M J 263 1C.M A. 19841. In 
Simng a record of nanjudieial punishment thar was inadrmssrbie dvrvlg aggraia. 
tron because i t  was over two years old lm contraventmn of appheabie Ab Force 
reguiaimnsl nevertheless became sdmlsslbie m rebultal once the defense miro- 
duced evidence that he had received a good conduct medal and an honorable 
discharge during a prior enlistment. Although It i s  not enlrrely dear when the 
defense has opened the door to such rebuttal it i s  clearly admissible when the 
defense puts on dlreefly coniradxfory testimony. e n ,  the accuaeda Leotimany 
' I ' v e  never received an Article 1s' opens che door for the trial munsel IO 
introduce eridence of an otherwme inadmimibls Article 15 The defense cannot use 
the d e s  of evidence as a sward t o  put on false evldenee In Strong the court went 
further and admiired the noniuLeid pumshment to rebut mferenees crsared by 
the defense evidence. The defenae PvJdenee about receiving B good conduct medal 
and an hanorable discharge dunng a pnm ehstmenc created the ~mprssson  that 
the aeeuaeds p m r  ~ e i m  of aewice was flawless. Emdenee that the accused also 
recwed nonludnal punahment dvrvlg the prmr enhstmsnr was adrnltted ta rebut 
this inference But I ~ S  United Stater V. Strang, 17 Y J. 263. 267 1CM.A 19841 
[Everett, C J , dissinfmg! irebuffal by otherwise madmimbie nanjudicral punah. 
menf should be pernutted only when she sccvsed has falsely testifisdl See also 
United States Y Irvin SYCM 84 3149 i S h l . C M R  30 Ocl. 19641 ifrial counsel 
rebuttal could properly mclude references to  nonjuLeml pumshmenl which f d e d  
to  comply with the requnsments of United States u Booierl 

United State8 V. Green. 21 M J. 633 iA C.hl R. 19851 IDD Form 139 
Pay Adjustmenr Authornation. mantained yl the accureds finance records 
qualified as B "personnel document'' admisaihle under R C M 10011b1121! Other 
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R.C.M. lOOllbilPl only sanctions evidence in documentary 
farm.110 If a proferred document is incomplete or Illegible the trial 
counsel can correct the deficiency or establish a foundation for the 
admissibility of the document by presenting the live testimony of 
witnesses who have first hand knowledge about the document or 
the procedures used to generate the document.'" The trial counsel 
must offer a document into evidence. The government may not 
present evidence of the personnel action solely through the use of 
witness testimony.llz Trial counsel should also insure that copies 

relevant documents eontuned m the fmanee records include recorda of nonjudicial 
punishment. pay d o t m e n t i ,  and statements of ehsrgsr 

"The reenhitmenf fde may demonstrate that the accused s current desire GO 
m i e  the Army a career i s  of recent mimn 

10*Scr. e g ,  United States v Perry. 20 M J 1026 !A C hl R 19861 IDD Form 508. 
which documented an approved recommendalion for direiphnms a e f m  a g v n ~ f  the 
accused for disobeying a lawful arder whiie the accused was m precrial confine- 
ment. was adrmaaibie 81 m personnel record reflecting past mhtary conduct! 

"R.CM 10011bi121 provide8 that ' the trial coun8eI may ob ton  and introduce 
from the personnel records of che accused ebidence of " United Stare3 r Yong. 
11 M.J. 671 !A.C M.R 19831 [The trial counsel eannor probe the eurtence of 
recardr ai nanivdieial punishment solely through the oral testimony of rhe 
company commander who imposed Lhe pumshmenr The Manual hmntstmn on the 
admisaibhty of personnel recorda to aetud documents inmes  that the accused IS 

f u l y  an n ~ ~ i e e  regardmg what can be uaed at trial1 
But m e  Unmed Sfatea Y Albriffan. SPCY 18914 IA.C M R. 28 Dec 19831 (The 

trial munsei can prow che accused received noniudrcial puniahment saleiy by oral 
fesfmony so long 8s Lhac testimony IS rehable and rruatuarthy The 'personnel 
record'  could properly be eilsbhshed b: the testnmony of the cornmandm uho 
mpossd the pumshmenl. 

'Documentary evidence ' neeeiaanly includes only enclosures or allaehmenls 
r h e h  are mavltained r i t h  the document in accordance r i th appacable regvlafioni 
United Sraler v Dalton. 19 M J  718 1AF.C.M R 19841 

' Cnited Stares \, Mack, 9 M J 300, 324 1C.M A 19801 Itrial munsel musf 
eslabhsh adrmanibiliry of the document through independent evidence1 In deter- 
mining the admissibhty of B document the mhta ry  t i rd  judge L B  not Lrmred t o  
evidence sdmiiaible under the Mhlary  Rules of Eridence. hild. R Emd. 1041e1 Bui 
cf. tinited States Y McCd. 15 M J 242 IC W A 19831 lfoundarion for admiambd- 
icy of record of nonjudmd pumshmenl offered duma prmaeeunan easemrebuttal  
could nor be ertahhshed by CID uitneir  Kho lacked Insthand knoKledge about 
the nanjudxml punishment proeeedmgsi 

Trial counsel should nor approach the accused ex pmfr m an attempt fa have 
the aeeusd cure defects m the documents Unmd S r a r ~ s  \ Sauer. 15 hi1 J 113 
!C.M.A. 19831. In S u e r  the trial coun3el ranted LO introduce p~rflona of Che 
accuseds i ~ r y ~ c e  record which were n~eamplele because they lacked the a e c u s ~ d s  
r r i r ~ a n  acknowiedgemenc of his substandard ratings On the second day of Lhe 
accused's court-marfd the t r d   COY^^ eonracred rhe accused el: parte and pro- 
cured the enrnea nece irw f~ complete rhe documenrii The Court  of \Idicary 
Appeals held that the trial eounsel'3 canduet impermsirbly eroded tho aceusedi 
righr LO counsel. 

"Compare Clvfed Sraces Y .  Yang. 1 7  h1.J 611 IA.C.h% R. 18831 lieilrlefmg 
evidence ai wrsonnd records to the oresinfatian of documents eonfvned ~n 
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of documents substituted in the record for originals used at trial 
are legible because the appeUate courts must decide admissibility 
issues based on the authenticated record of trial.118 

The Manual requires that personnel documents be prepared and 
maintained in accordance with service regulations.114 Document 
preparation has been challenged on three grounds. First, that the 
official who took the underlying personnel action was incorrect in 
reaching the conclusion that the accused deserved adverse admin- 
istrative action, e.& the accused did not deserve the letter of 
reprimand, or the accused was innocent of the charge for which 
nonjudicial punishment was issued. While the accused may deny 
they committed the underlying misconductl's the courts should 
not allow the accused to relitigate the issue during the court. 
martial sentencing proceeding.11e Second, the defense counsel can 
challenge the procedures which were used to impose the personnel 
action. The courts will presume that procedural prerequisites for 
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taking the personnel action were complied with absent some 
evidence to the contrary."' Evidence to the contrary may be 
apparent an the face of the document itselfl1S or may be 

.See, e g  United States Y Rhesfan. 18 41.5 lE9 IC M A. 19811. Lnired Statea 
Y .  Cavmgton 10 M.J. 6 4  IC M A. 19801 United States r Larkmi. 21 hi J 654 
I k C M R  19851 

I n  Wheotan, the trial counsel sought 10 sdmlf B record of nmjudmal 
pumshmenl which did not contain my written elee~ion regarding the right to 
consult with ~ m n s e l  01 rhe right to demand trial by c~uif-mart~al.  The trial 
counsel did offer a rights advice form which was used co inform the accused that 
he had the righC LO emiulr with ~ o u n ~ e l  and the right t o  demand trial by 
court-marlial. The court concluded Chat ' if an accused 1s oven written advice that 
he IS entitled LO canrult counsel, then II cm be presumed that eaunael was made 
avarlable to h m  A suboxhary preoumpfm is  that. d the righr t o  counsel was noc 
exercised, the accused made an informed deeman not to exexlie the righr" 
Whsofon I8 L1.J at 160 Thx Same rype of pmeumptlon of reguiarlfy %,BE apphed 
EO the right t o  demand trial by courtmartial '[Ilf nonjudicial puniehment was 
Imposed after the m u s e d  was advised of his right ta  trial by court martial. he 
must hsve decided not Lo ex(ercise that r ight" Wheaton,  15 hl J sf 151 

In  C o m g t a n ,  the court heid chat minimum due process neeeiiari. for B proper 
vacation of suspended nonjudicial punishment m ~ a r  include notice of rhe bans for 
Lhs proposed vaealion and m opporiumf) for the respondent EO repl) The mal 
counsel offered documentmy evidence that the accused had reiiewed B ~aea lmn of 
suspended nonludmal punishment Although the document IDA Form 25211 did 
not indicate whether any due process was afforded. the court presumed Chat the 
vacation was done properly. 

F m d y .  m Larkins the record of nonjudicial punirhment offered at trial failed to 
include matters submtted on ~ p p e a l  The court rook rhe presumprion of regularit) 
one step further by pre~umulg not oniy that the commander and iudge adioeafe 
dld Lheu jobs properiy in eonnidenng the malteri subrmfred but also Lhm mnee 
the ~ p p e a l  was denad the msllers submlrred muaf have been of l m t e d  
Ilgnlflcanee 

' 'Compare United Statea Y Mom. SPCM 21682 i h . C  M R. 28 Feb 19851 with 
Uniled States V. Goldnng, CM 447511 1A.C.M R. 28 Feb 19861 

In Moan. the trial ~ounsel mrroduced B DA Form 2621. Record of Proceedings 
under Article 16 UCMJ whxh indxated that the accused elected  no^ to appeal 
his pumshment Contrary to dear regulatory reqvvementi the s i e c i m  not t o  
appeal was dated one day before pvmrhment was actually imposed Although chis 
dmerspaney may actually have been B clerical m s l d e  m datmg the form the 
government could not rely on B prerumprion of regularity m eirabhshrng that the 
dmlplinary a e t m  was l d e n  m accordance m f h  ssrv~ce regularmr 

In Gddnng the DA Form 2627 indrealed thac &he accused desired LO appeal and 
intended t o  submit matters m ~upporr of the appeal The document intraduced at 
trial did not contaln my attached matters submitted on appeal and it mdicafed 
thar the accusedr appeal we8 derued t h r e  days after pumhment was imposed 
The coun heid that even though rhe regulation afforded the accused five days t o  
submf an appeal the fact Lhal the appeal was denled before rhe full fwa days had 
elapsed was not an error which would deprive the document of i c ~  prervmpcian of 
regularity. Instead the court prenumd Chi accused svbmtted matters early and 
the mppeUate authonry duly considered the appdate  submissma before denying 
the appeal 

The most common deficiencies spparent on the face of the document are 
omissions whers requmed enfries or signarures are supposed co be made See, e g  
United SraLes Y. Dyhe. 16 M J. 426 1C.M A. 19831, United SCaLes Y Blarr. 10 M.J 
51 IC M A 19501, Urufed Stales Y Guerrsro, 10 M J 5 2  IC M A 19801 Cniisd 
Stares Y Carmans. 10 M.J 50 I C Y  A 19801 Cnited States v Burl. 10 Y.J  48 
iC hl A 19801, United S t a l l  v Crons, 10 hl J 34 IC hl A 19801 L'rutsd Sfstes 1 
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demonstrated through independent evidence."' 

Personnel records are inadmissible due to procedural irregular. 
ity if the administrative action was taken solely to  increase the 
court.martial sentence rather than for a legitimate regulatory 
purpo~e .~zQ They are also inadmissible121 if the accused was denied 

Mack. 9 M.J 300 IC I*I A 19801. United States v Haynos, 10 M J. 694 1A.C.M R 
1981, 

x 'The accused IS the mast logical SOWCB of mdepndent evidence coneermg 
procedures used t o  impose adverse personnel actions. United States Y .  Mack. 9 
M.J. 300 323 1C.M A. 19801 leven if the ~ersomel document IS wrfeet an i t s  face 
the defense CM pieaenr independent evidence. such as the testimony of  rhe ac- 
cused. to persuade the court that  proper remiaton. procedures WBIB not followedl. 

The vldeptndent evidence may come before the Court vl the form of mConSidtenC 
documentary entries See, e E ,  United States v %e, 14 M J 64 IC M A. 19321 
In Kline the trial counsel introdwed tho 'Enlisted Performance" portion of che 

they negated Lhe presumpmn of regularity wheh otherwise wodd have been 
afforded the "Enhsted Performance" daeumenl. Kime, 14 M J at 86. 

*'United SLateii v Boles. 11 41.5 195 1C.M A. 19811 Isdrmmstrstive reormand 
hurriedly prepared specifically for use in a court-martial senuncmg proceeding 
violated apphcable mguiamw prownons which defmed reprimands 88 "corrective 
management tooli"i: Urnred Stater V. Brown 11 M J. 263 1C.M A. 19811 (Where B 
record of e ~ n v ~ ~ t i o n  waa madmisaible beeaura it was not "final' the trial counsel 
could not introduce B bar to reenhtment referencine that conviction AUowine 
such backdoor circumventions of specific proscriptio& on the adrmsribibfy d 
evidence m a eourr.martd "would be co mwte the &startion and manipviation of 
legirmare admis t ra lwe record-keepmg functmnsl, Umted States Y Hd, 13 M J 
948 1A.F C M R 19821 lh trer  of repnmand w e n  for bad cheek afienrei was 
inadmissible on agplavaiion. The court coneludsd that the reprmand dld not 
oeriarm anv ieeitimare correction or mmanement fvnetion because the subieel 

&nm charged by those ~ealovs to portray the seeuiad as w i l f . o r  be so 
inslgmfieant BQ t o  suggest that the accvaed 1s not reeerring wen handed 
treatmenr'l: oecoid United States Y. Sever, 16 M J. 113 IC.MA 19831 In S u e r .  
the trial eounasi wanted to vltrodvee por tma of the accused, service record 
reflecting sub-standard duty performance dwmg two &ffsrsnr p$nds  of Lme The 
ser~ice records were mcomdate because the aceus&* written acknowiedsement of 
rhese ratinga was absent horn the document. On the second day of the-aeeusids 
court-martial the mal Counsel confseted the accused ez parte and procured the 
entries necessary to ma*e the document admissible. The Court of Military Appeals 
condemned the trial murid Q eonduct m part because of their "disapproval of rhe 
dshberate preparation of admuliatrative recorda Lo mnuenee n sentence ID B 
court-martial" Saiier 15 M.S. sf 116 
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Finally. the defense counsel may allege that the document itself 

141 The bioek on DA Form 2821 which indicates whether 01 not the accused 
vllend Lo appeal is not checked. t in ted  Stares V. Mack, 9 M.J. 300. 324 IC M A. 
19801: Uniled States v Rsbaga. SPCM 20782 1A.C.M R. 4 Ocl. 19841. 

I5 i  The DA Form 2627 vldicsres that the accused appealed the punishmenr but 
there 1s no in&cation on the form what action was taken on the appeal Umted 
States Y Burl, 10 M J 48 IC M A 19801, Unired Stater Y Mack. 9 M.J 300, 324 
IC M A 19801, 

181 The DA Form 2621 mdieafei that the accused appealed the pumrhment and 
the punishment mpored wns of a c p e  requrmg legal review but that there IS no 
mdieation on Lhe form that the matter was referred to 8 judge advocate for review. 
United Stares Y. Guerrero, 10 M.J 52 iC.M.A 19801; tinted States V. Mack. 9 
M.J. 300. 324 1C.M A. 19801: 

171 The DA Form 2627 indicated that the accused elected not to appeal the 
mpoiition of the nonjudicial pumshment before the pumshment was B Y B ~  actually 
Imposed United States Y Mom. SPCM 21582 !A.C M R 28 Feb. 19861 

The clear trend of the courts LS to attempt to preserve sdrmaaib&ty of the 
personnel record whenever possible The followmg w e e  held that recards of 
noniudicial punishment *ere admssibie even though there was emdence of same 
procedural rrregulanfg. 

111 The DA Form 2627 f d e d  t o  State the alleged offense m B form which would 
be legally suffment for B rpe~fication preferred 88 B court.martid charge. United 
Stales V. Nichols 13 M.J 164 ICM A. 19821 (Article 16 for "possession of B 

controlled substance" was not too lndefvvte to provide the accused with adequate 
notice of the allened offense1 United S t m 9  Y. Atehion. 13 M.J. 198 1A.C.M.R 
19821 !Article 15 TOP " f d u r e  to repair' was adequate despite the fact the piice of 
duty was not identified with any preemmnl, Umted States Y Eberhardt. 13 M.J 
172 I A C  M R 19821 !Article 15 for absence withoul wthodly was sdmssible even 
though the allegation on the DA Form 2621 omt ted  the words "without 
authority" and f d e d  to specify the location of the aecused's place of duryi: 

121 The copy of Lhe DA Form 2627 procured from the MLtary P ~ m o m d  k o r d  
Jacket lMPRJ1 and inlrduced st trial was 8 reproduced dupIicaie of the anginal 
rather than the designated carbon copy which the regulation specified for f h g  YI 
the MPRJ United SLales v Moan. SPCM 21582 !A.C M.R. 28 Feb. 19861 !The 
Army Courl af Mhtary  Review took judicial notice of the facc that  many umts 
mbdcuce  dmBcate orielnals for carbon comes because rhev are nore iedble. The 
court went 0. m opine-that this was the type of mylor denation from &uiatory 
procedures which m no nay CBSC doubt on the reLablLfy of the p ~ o c e d v ~ s  used ta  
mpose nowudicral pumshmenil. Sss ai10 United States v King, CM 447976 
!A C \I R 19 Mar 19861 United States v Hufnagei. SPCM 21479 !A.C M.R. 20 

request a spokesman. There 1s no due proeesi right Lo have B spokesman present1 
171 The DA Form 2627 f i e d  to indicate whether the accused incndcd t o  

present matters m defense m d o r  extenuation United States V. Haweii. 10 h1.J 
894, 697 n 3 !A.C \I R 19811 (What the solher actually presents at  the hearing i s  
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was not prepared in accordance with applicable regulations.lZ2 A 
document which has no irreglllarities apparent on its face carries 
with it a presumption that the document was prepared in 
accordance with procedures required by applicable regulation~.'~3 
This presumption is lost when required entries on the document 
are omitted, incomplete, illegible, or or when the 
wrong person prepared the doeument.'*j The proferred document 
should be excluded if the irregularity undermines confidence in 
the reliability of the document or indicates that required prom 
dures were not followed in taking the personnel action.12e If the 
irregularity is minor or involves a clerical error in recording 
matters the document should be admitted.12' 

not conrrolled h i  entries on the DA Form 2627 The right Lo pieienc matter3 for 
eonslderafmn 1s exercised ac the hearing. not on the farml, 

161 The DA f a ~ m  2621 f d e d  to inelude the date the aeeuJed *as notified of rhe 
mcem to mpare  nonjudiaal puniahmenl Lmted Staler v Haynes. 10 Y J. 694. 
697 iA.C M R 19811 labsent some other indicalian of mpropnety or  lome specific 
defense allegation that the t h e  between n ~ t i f i c s f m  and impasifion of punishment 

the soldier af procedural rights. the date of notrfirsiian 18 immatenall. 
nguiah this objection from an objection that improper procedures were 
m implementing the adverse admie l ra twe action. Whle defects m the 

document preparation and defects in adrmniotrstiie procedure are usually mterre- 
lated chey are not neeeisarlly one and the s m e  If is pomnhle chat one offieid 
properly took the action but a second official improperly recorded the a ~ f m  on 
the permnnel documents Sea supra note 116 Iimcussmg tinitid Stater L .Moan1 

"See eg  United States v Sremruek. I 1  \I J 322 IC M A 19811 IDA Form 
2627 enrirled to B presumption of regnlariCy even where B requaed signature was 
illeghle but sfdl visible1 

**See  e g .  United Stater v Dyke. 16 XJ.  426 !C.hlA 19631. Umted Stater Y 

Cross. I o  >l J. 34 1C.M A. 19601. Umted States v Negrane. 9 hl J 111 IC M A 
19601: United States v Brawn. CM 442140 !AC.M.R. 19 Oet 19841 These cases 
involved DA Farm 2627 and the omomn of ngnatures, dares and cheeked blocks 
SI#  @Ira United Stater Y Stewart. 12 MI 143 iC Y A 19811 llack of leglbk 
commander signalwe on racalmn of iuspensian ai nonjudicial pvmrhmentl United 
Srares Y Yesser SPCM 21203 IA C Y . R  li June 18651 Ifallvie Lo introduce 
mncinustmn sheet with the DA Form 26211. Umted Sfsler Y Wrlron SPChl 
20126 IA C M R. 13 Apr 19841 !record of supplementary action vacafmg wepen- 
m n  of naniudrcd puniahmenf contaned no check m block indicating the accused 
UBQ afforded an opportunity to respond at the vacation proeeedmgi. 

'2'Sre.  ' 8 ,  United SLatei V. Johnson. 14 Y J 566 IS hl C 51 R 19621 ilmproper 
for the trial counsel LO f i l l  in m r r m g  information! 

"See id See dm United States Y Carey. SPCM 21906 1.4 C M R 13 Jan 19861 
In C m e y ,  the trial iudge susfnned a defense objection to a DA Form 2627 because 
the made of the commander v a s  mrrimg from rhe block conravling his rime and 
arganuanon. Alchavgh no issue involving sentencing was rased on Bpped rhe 
Army Court of >l+fary Review opined LO diefa Lhat the " t d  judge erroneously 
svrfavled the obiemon. Thi3 r u h g  was of the sort wheh slevsfe~ form over 
substance ' 

36 

"'Srr sup'" note 121 



19861 GUIDE TO SENTENCING 

If the personnel document is regular on its face and there is no 
other evidence of irregularity before the court the defense counsel 
must object with specificity at  trial128 or appellate review of 

'*.Md. R. Evid. 103 Idefenae counsel myst m i e  "a lmely obieelion" with 'the 
specific ground' therefor!. R.C.M 10OlIb1121 1 'objections not asserted sre waire$'l: 
United State8 Y h e .  14 Y.J  64, 66 IC Y.A 19821 

The c o u t a  sometme reach this result without erplainvlg how or why waver 
BPPLBB. The MlLrary Rules of Evidence and che 1964 Manual for Courts-Martial 
clearly contemplate w u m  of some objections when they BTB not raised at  tnal. If 
there me no irrqulsri t ies apparent on the faef of a document ~t maker sen88 to 
put the burdm on the defense t o  dscover defects during therr preparation of the 
case Waiver of appellate review 1s partmlarly appropnste when the defect rus id  
for the first time on appeal IS m e  which the inai counsel couid h e w  explaned or 
cured at  tnal  even adequate notice S i r  Umted SLaYa v Gordon. 10 M J 216 
1CY.A 19611 IA record of noniudmal pumrhmenc introduced during aggravation 
degediy w88 mantaned  at the Air Force Manpower and PerroMel Center rather 
than the Local Consalldated Base Personnel Offee--as requlred by Ax Force 
regulations Failure to object st  trial waved the m u e  on appeall. Umted Stater v 
Mehmore, 10 M J. 236 1C.M A 19611 IThe L n a l  Couneel mtrodueed evidence of 
nonivmciai punishment which included advice c m c m m g  the accused's nghi  to 
consult with eounssl hut did not contun any e n i v  lndcafmg whether or not the 
accused demanded trial by court-martial The court held that ths lasue was 
waved by defense e~unse ls  failure to object 81 trial The court brtmgumhed thrr 
ease from other c a ~ e s  where B form which contained an unchecked block zlas 
introduced a t  trial. When the form contains an unchecked box the trial Judge fe on 
notice that there sre defects in the prepsratron of the document and powhie 
defects m the procedures used ta  admuvoter the nonjudicial punishment. Here the 
dwummt emply fsrled to eontan dl the mformarion neceaiw t o  estabaah a 
basis for adrmssibilityl: Umted Ststea v Larkuls. 21 M J. 654 IA.C.M.R. 19651 
IThe DA Form 2627 &d not contan matters subrmftsd on appeal. Since this 1s not 
8 defect nn the face of the document Lhe LSSYS WBQ Kuved by the defense cmnse l .~  
fsrlue t o  object sf rriall: Unfed States Y Brown. CM 442140 IA C M.R 19 Oct 
19841 IDefenre counsel frulure t o  object ac trial IO three reeordn of noqude~al 
pvmshmenl waved appellate n v x w  If there had been an objection at trial the 
government may have been able to present evidence EO estabhsh adrmsnblfyl.  

When there has been an objection to the doeument at trial the appellate coute  
will review admissiblty only an the basla of the speelfic pounds  for oblection 
revied at  trial h e .  e # . ,  Umted States v Goldrmg, CM 417611 lACM.R. 26 Feb. 
19661 IThe mal counsel introduced a reeard of naniudieial punishment whieh 
indcated %he aceused would subnut matters on appeal within five day8 The 
document further indcsted That the appeal was denied only three days after 
pumshment was imposed and no matiers an appeal were attached to the DA Form 
2621 At trial the defense counsel obiecced thac the document offered mto evidence 
was incomplete Tho appeUale e o u t  remewed adrmssblcy based on the alleged 
la& of completeness bul heid that any objeetmn eoneerwng an early demal of Lhe 
appeal was waived by fsrlure t o  e m  that as B spsciffc ground for objection at  
triali: United States v Sager, SPCM 21621 1AC.M.R. 16 No". 19861 [The trial 
EoumeI introduced two records of nonjudicial punehmsnt whch were flled YI the 
umt file but contained no copy number The defenae counsel abieered that wthout 
a copy number ~t was impossible ID feu whether Lhs umt document curtoman was 
the proper official to authenticate the dacuments The appellate cowl mimed r L s  
argument bur noted that m e  of the Arflele 15 reeardr %a8 supposed t o  have been 
filed m Lhs accused Q performance fiche of the OMPF and abauld not have been 
mantuned  in the u n i ~  file at  all. The wurl went on to  hold that chis defect was 
not n specified ground for obieeban at  trial and was waived on appall:  Uniiid 
States L Davis, CM 443665 IA C M R. 11 Aug. 19831 IDefenne counsel sveeeasfully 
objected at  trial t a  a bsr to rrenhiiment dwumsnt whch eonruned B reference to 
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admissibility is waived. If the document is irregular on its face or 
other evidence before the court makes it apparent the document is 
defective defense counsel's failure to object will normally waive 
appellate review'*@ although the trial judge's failure to sua sponte 
exclude the evidence may constitute plain enor.1Jo 

an msdmiasible noniudmsi punishment The illegal referenee was redacted On 
appeal the defense srtempred t o  establish that the dofument WBI vladrmsiibk 
because regviatory pracedures were not followed m reviewing tho document every 
QIX monrhs F d u r e  co obieer s t  trial with specificrty waved the abierrionl United 
Starer v Easie?, CM 442776 iA C M R 26 May 19831 IDsiense coun~e l  oblecred ac 
trial tn m entry on the DA Form 2-1 indxalmg SM NOT RECOMMENDED 
FOR FURTHER SERVICE Under applicable regviatimi fhri entry WBS proper 
if II wns made purauanf to a proper bar fa re-enhsfmenl On appeal the defense 
conrended for the first time that the entry was improper because the accuaeds bar 
to reenlstmenr had not been reviewed by the commander SY months after II was 
imposed The court heid that t h i s  obiection was waived by the defense ~ounse ls  
fdure  t o  8pecdy that ground for abiectian at  trial where the matter could have 
been clarified through ermn8f ion  of the basic 'Bar to Re-enhstmenc dofumenil 

Accord United States Y S t d e y .  SPCM 21586 1A.C M R. 23 Oci. 19851 IThe 
trial COUnsei lntroducsd B Bar to Reenhstmtnf. DA Form 4126-R. which 
improperly referenced an Article 16 for wrongful use of mar~ iuma  The defense 
counsel obiecred at  trial, citing the best evidence ru le  BQ the only mound for 
objection. The appellate court issued the fallowmg warmng. 

M k  could mssrbiv consider t h a  waver of MV other abiectian. Due 
to. the conteit  of this obieelion s t  mal, we whi look ~f t h s  ~n the 
hght moi l  favorable t o  appellant Horever UB eautmn eounrei about 
the need to slate the mecific mound or mounds for an obieefron and 
not rely upon the g r m i d  or &ndr being apparent from ihe context 
of the tianaeripi 

Stanley. rhp op 
"'Umted States V. Larkins. 21 Y J 654 iA C M R 19861 Iddense c0umei.s 

failure to obiect sf trial t o  an ailegedly incompleLe DA Form 2627 waved the 
IBBUD on appedi, United States Y Johnson, SPChl 21232 iA C Y.R. 16 Aug 19851 
ldefenae  counsel.^ f d v r e  t o  abject at trial fa B Bar to Rrenlislment. DA Form 
4126.R which w e  reproduced only on one nde. waved the m u i  on appall .  
United Srsles v Peymn. SPCY 19880 IA C M R 31 July 19841 l f d u r e  t o  oblecr to 
M otherwise insdrmssible enlistment document reneefmg pmservics drug expew 
mentation waved the issue on appeail United States Y .  Phsnsk 16 Y.J. 767 
1A.F C.M.R 19831 [defense counsels i d u r e  to obiect to letter of reprimand waved 
any error m i t8  admission1 United States V. McCullar. ACM S25989 IA F.C M R. 1 
Nov 19831 I f d u n  to  obleet to record o i  noniudicid punishment erroneously 
mainiavled in files longer than two years waived the obiemon on appeall. 

Error may not be predicated upan a r u h g  which sdrmfr 
evidence unless the m h g  materially prepdices B wbsiantial nght of 
B party, and . B tmeiy obieetmn or m o f m  to s f r t a  appems of 
record stating the specific ground of obiemon. if the specific ground 
*as not apparent from the conlexl. Nolhrng m thm mie precludes 
t&mg nowe  of pian e m r s  thar materially preiudice iubstmflal 
rights although they were not brought t o  the ahtention of the d i a r y  

In United States Y. K h e ,  14  M.J 64 IC M A 19821, Lhs court hsid Chsf the mal 
judge was oblrgared sua aponts to exclude a document as vladrmssible hearsay 
where che evidence sf trial put him on nome that they uere procedural 
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I t  is important for trial counsel to remew the accuseds 
personnel records as soon as possible. If documents in the local 
file are incomplete, illegible, or inaccurate admissibility may be 
salvaged by getting a copy from another source,'B' by having the 
proponent of the document correct the defect. or by getting the 
defense to waive objections. If a document with irreguiarities on 
its face is offered s t  trial insure that defense counsel affirmatively 

lrregularmts m pmparmg The documenr Although Kline predated adaption of the 
Mhfary Rules of Erldenee the same muit IS reached under the Rules if the error 
matenally preludaed subitantlal rlghls of the m m s d  and adrmssion of Lhe 
document WBQ "plain error" Md R. End. 103 contemplates a Two part tent first 
the enor must be obvious based on the evidence introduced at  tnd and second, 
the accused mum have been subi tan t idy  preiudiced See United States v Dyke. 
16 M J. 426 C M . A  19831 I d f -  judge should have excluded a record of 
naniudicial ovnirhmenr on hs own morion where the dacumeni was B rimfieant 

the signature of the commander i res t ing  that purvrhmenr was impaned, or the 
slgnawe of the accused mdicaimg lus eleelion regardmg an sppeaii, Q I ~  abo 
United Stales Y. James. Clf 443665 iA.C M R. 2 1  Dec. 19631 lpiavl err01 t o  adrml 
faeialiy iUe@ble and mcomplele Article 1s): Lrvted States v C h ,  11 Y.J 722 
1A.F C h1.R. 19811 l ia in  error t o  admit ewdence that Lhe accused "Died mdty TO 
theft in state court'' where there was no evidence rhsf the informarin &e from 
any personnel record maintained m accordance with service iegylation~l 

In determinrng whether the accused %as p r q d c e d  by the adrmssion of an 
obviously defective personnel document the appellafe cauits look at a variety of 
factors DO meluds ~n the seventy of the sentence adjudged. the senfence lrm~rafmn 
agreed to m B pretrial agreement, the nature of the uncharged misconduct 
reflected m the personnel documem the (iymtiiy and puaLty of other aggsvacion 
evidence. and rhe emphasis placed on the p e m m e l  docvmenl by rha trial emnsei 
dunng argvment or the d t -  judge during mstruetions &e, a.8. Ulvled States 
Y. Dyke 16 l1.J 426 1C.M A. 19831 lrrial ~0uniel.3 reliance on the defective Art& 
15 during iencencvlg argvment was an indication that admission of the document 
prejudmd the accused). Urvted Scares V. Harms. ACM S26449 1A.F C Y.R. 3 Ocf. 
19841 lnm piun e n 0 1  t o  admit defective Article 16 for "f&g B dorrmtary rmm 
inspeetion' where the mireonduet mvoived was mmgmflcant compared t o  fbe drug 
distribution offenses rh ieh  were the hasis for the court-marlial con\ictmni: Ululed 
States Y McCuUar. ACM S25969 1.4 F.C.M R. 1 Nov 19831 lnot plan error to 
a d m t  defedve  Article 15 hecause proper admssion of two other records of 
nanivdicid punishment and rhree letters of reprimand mitigated impact of 
madmissible Article 15 on sentence adiudgedl United Stater Y Beaudio". 11 Y.J 
836 iA C.M R. 19811 [not p i m  error t o  admr defective Arncie 1s where there was 
no m~carrisge of juitiee, no ~mpugnment of tha cmrrs mcegr~ly. and no dsmd of 
the accused Q fundamental rights1 

Cornpore Uniced Scarei Y Bolden. 16 M.J 722 1A.F.C Y.R 19831 [not plain enor 
to admit Art& 13 OYSI two years old where Article 1s was for failure to repan 
and disobeying an order t o  empty an ashrray but Lhe accused stood conwcred of 
drug offenses at  the courr.marhal1 iiiih United States Y Yarhrough 15 M J  669 
IA F C M R 19621 (pian error t o  admt Article 15 over f-0 years old *here the 
Article 15 and the courc-martial conviction were both far drug offenres. There WBI 
suhilanrial risk that the accused W B Q  pumshed for B course of conduct vl~ooivmg 
drugs, 

"For example records of naniudicid punishment may be filed in the accureds 
fvlance records or in che Official Mlhtary Personnel File iOMPFl 
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waives d objections on the record to avoid the possibility of 
having the appellate courts invoke the plain error r~le.~s2 

If the personnel document is properly prepared the next step is 
to ask whether the document is properly maintained in accordance 
with applicable regulations. If the document is not properly filed 
in a system of "personnel documents" it is not admissible under 
R.C.M. 10011b112).1~~ Absent some evidence to the contrary 
personnel documents are presumed to be mainrained in accordance 
with regulations.'3+ 

Once it is determined that the offered personnel record fits 
within one of the enumerated categories of aggravation evidence 
in R.C.M. 1001lb) trial coun~el should then insure that the 
document offered into evidence is in a form admissible under the 
Military Rules of Evidence. Because the rules of evidence are not 

recordkeepmg when martera YI extenuation and mitigation weren't attached LO the 
copy of the document introduced at trrdi: United States Y Elrad 18 hl J. 692 
1.4 F C >I R 19841 iAm& 1s flled lacally st the office of che staff judge advocate 
was not mavlIained in accordance with apphcable hrr Force regYlstionii United 
States \ BerWur. 18 Y.J 501 1A.F C \I R 19841 irecords of nonjudicial 
punishment were not adnussible where the copy introduced at trial came from 8 
fde not authorlred by A s  Force reguianonsl. Urufed States Y Gamer A C M  24019 
1.4 F C I 1 . R  9 Dec 19831 i e i m  t o  adnut a m e n  year old Article 1s uhsn An 
Force regulafmnr only aufhorned adussion of Article 1 5 ' s  which were less than 
two years old, 

But see Unired SLatei v Moan SPCY 21582 1.4 CY R. 28 Feh 19861 iA 
duplleale oripnal of a DA Form 2627 %,as adnusshk even though regulslrons 
sfsfed 'copy 3 should be ided m the unlf flle The eomr held that rhir 
consticured subitantid comphurce with Che f h g  reqummenlr of AR 27-101 
accord United States I Kmg Chl 447976 1A.C M R 19 Mar. 19861. United Sraras 

8 Haslam C M  446000 IA C 41.R 26 Xov 19841 ifhere 
u.85 a pre iumptm of regulari ty rhsf Personnel Rehabilrly Program lnformatran 
was properly mmntarnsd m rhe accusedr personnel frle m accordance with 
spphcable reguiauonsi 

But m e  United States \ A d m s  C\I 412178 iA C M R 24 Aug 1984) iThe Lrral 
e~unsel rntroduced records of discipbnarg infractions from the accused'i C D ~ C  
fiond ~l-estmenr fde at  Lhs United States Dmcmhnarv Barracks The defense 
counsel objected that there u.83 no evidence r i e s e  files were mnnlsvned in 
accordance uiLh appheabie regularions The court held thar once the defense 
objected the governmenc had to affumatwely ahow that che proffered documents 
*ere mmntmned m accordance r ich  remiarmnrl 
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yet relaxed during the case of aggravation,'sj the document must 
be properly authenticated's6 and must fit within one of the 
recognized hearsay exceptions of Mil. R. Evid. 803.19' Personnel 
records can be properly authenticated by testimony of a witness 
who has personal knowledge that the document came from 
personnel records138 or by an attesting certificate of the records 
custodian.'JQ 

Personnel records are admissible as hearsay exceptions under 
either Mil. R. Evid. 803161 (Records of regularly conducted 
a c t i ~ i t y l ~ ~ ~  or Mil. R. Evid. 803181 IPublic records and reportsl."' 

"'Md R Ewd. 1101 iThe M h f w  Rules af Evidence mniv t o  all rns~ecfs of the 
cour t -marf i  except chose areas &frcaliy excluded b; '& mie Tis  d e  does 
nat exempt the prerenteneing case m agsavstionl.  Umfed States Y Elrod. 18 
M J 692 iA F C U R 19841 ("There is no authorilv t o  rei_ the mlei of wldenee 
as f~ presenteneing msireri initially offered by the pmsecut~on''1 

'2LMII. R Ewd. Q ~ C .  IX See. e g .  UniLed States V. Bertalan, 18 1l.J 501 
1A.F C.M.R. 19841 lpuniahmenf indorsements evidencing nonjudicial punishmenc 
were inadrmssibie where they lacked proper mthenflcarmnl 

' M i l  R Ewd 802 lheariay 1s not admissible except BQ ofherniae provlded by 
the mies of evidence 01 by any Act of Cangresa apphcable in trials by 
eourr.martmt 

authentication can be made by the cescimony of a 
wiedge chat a matter 1s what It i s  claimed t o  bel 

"Techmeally there me two ways DO uchenficste with an attesting certificate 
depending upon Khsihsr the daeumsnr offered 13 an original or a copy. If the rrial 
counsel offers the ongmal of the document hld R Evid 90214a1 requmes only that 
the document be accompanied by an attesting eertificare from the m e t o d m  of the 
record ThB atfestmg ~ e m f m f e  >lieif reqvues no further outhendcafmn and need 
not be under seal i n  raeflee fhls method of auihenhealmn should apply t o  

lOOl(41 would requre the attesting cerrificate t o  be accompmed by B cer~ificatmn 
under sed thac the record custodian has offiual capacjly and hss piseed a genume 
signarum on the alteitlng certificate Mil R Evid 902121 

See Umted State3 Y Jarmlvlo, 13 11.J 182 1A.C M R. 19821 lautheniicaling 
CemfiCBte wee defectire where nf was prepared for rhe signature of B capcm who 
was the actual custodian of the record but mstead was signed by a warrant offlcer 
whose duty pasicion and reiacionrhip fa the documenr were not mdicaredl, UmLed 
Stater Y Elrod, 16 M J 892 ,A F C 11 R. 19841 lArficle 15 flied sf the Am Force 
Manparer and Personnel Cen~er  canid not he proven by lntroduemg B copy fded 
locally which was accompanied by a certification from the i a i  record custodian 
ithat it was B true CDOY of the ormind forwarded for miusion ~n Lhe aeeureds 
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If the document offered at trial is regular and complete on its face 
there is a presumption of regularity concerning the foundation far 
either of these two exceptions.'*2 If the documents contain 

A memorandum. remit.  record or data comodation. m anv form of 
acts events. con&t;oni. ~prnions 01 dmgw&s. made at  0; near the 
time by or from infarmalion transmimed by a person wfh knowl- 
edge if kept m the m u m  of a mguiarly conducted husineai activity. 
and if it was regular practice of that businear activity to make the 
memorandum. repart. record. or data comprlation. dl 88 ahown by the 
testimony of the cusfo&an or other quaLfied witness d e 8 8  the 
smrce of miarmation 01 the method OF c v c ~ m ~ m n c e i  of preparation 
inmeate lack of fmsfworfhmess 

The mie Bats personnel aceounfsblty documents. seiv~ce recorda. officer and 
enlisted qualification records. and unit personnel diaries 81 same of the documents 
admissible under this exreprion. 

See e . * ,  United Slates Y Smon C M  447513 1A.C M R. 23 May 19861 ITrd  
emnsei intraduced B Dep t of Defense Inuestrgatrve Service file emact  mdicarmg 
'records checked st  X e o u t  showed the accused had B eivhan convietion far 
armed robbery. The emi t  held that this document f d e d  t o  satirf, Md R €wid 
803161 because it lacked indicia of rehabibfy and should h a w  been excluded a8 
madmiarible hearsay1 

'Md R Evid 803181 provide8 that 'pubLc records and reparti" are adrmasibie 
as exceptions m the hearsay _le even though the declarant 18 aviillable as a 
witness "Pubhc records and reporti' ere  defmed BI follows. 

Records reports, statements. m dara e~mpilafioni in any form of 
pvhBc offm or agmcies. seltmg forth lA1 the ~ct ivmes  of the offlee or 
a#oncy, or 181 matters observed PYTIY~~YII LO dulv Immsed by isw a i  

p a p ~ r r ,  phyneal exarmnsrm papers. owllne ilgure and imgerprinr 
cards. forensic laboratory reports chrun of custody doeurnants. 
m o m m  rewrt i  and ather ~ermnnel accounrabiiifv documents 

Sse, r g .  United States Y Simon, CM 447E73 1.4 C X R  23 May 19861 ITnd 
counsel rntrodvced B Dep't of Defense InveiL~gafwe Service fde extract mdxsfmg 
"records cheeked at X court showed the accused had a civiban convicuon far 
armed robbery The caurt held thar this doeumenr i d e d  t o  ssfirfy Md R Evid 
803131 Iss well as Md. R. Evid 8031611 because i t  lacked indicia of rsiiabihty and 
should have been exciudad as inadmrrihie hearsay 1 

'*'Luted SLaces Y Anderren. I C M.A. 3E4 15 C \I R 854 119141 lofficrd records 
lose rhe presumpt~on of r e g u l ~ n f y  only 11 there are material omsaion~ or defects m 
Lhe documenll. United Scales Y Hayner, 10 M J 694 IA.C.M R. 19811 ladrmsoihd. 
ity of an offrcd record 1s not destroyed by mnor  mlsralrea or ~ M Q Q ~ J  whleh are 
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substantial irregularities this presumption does not ~ p p l y  and the 
trial counsel has to lay the foundational prerequisite for one of 
these two hearsay exceptions.'43 

Finally, even if a personnel record fits within R.C.M. 100l(b)l2) 
and is in a form admissible under the Military Rules of Evidence 
the trial judge has broad discretion to exclude the evidence by 
applying the balancing test of Mil. R. Evid. 403.144 

Records of nonjudicial punishment =e admissible during the 
case in aggravation a3 "personnel records" subject to  the same 
limitations as any other personnel dacument."j In addition 
records of nonjudicial punishment must comply with the 
foundamental requirements of United States v .  Booker.146 The 
accused must have been afforded the opportunity to demand trial 
by court.martial and must have had the opportunity to consult 

not matenal 10 the execution of the document1 Umted States Y. Anspe. 12 M.J 
616 1N.M C M R 19811 ("A mere *egYiarlty or ~ r m ~ ~ m n  m the entry of a fact 
required 10 be rendered m rn offlciill record does not of ltaelf place the record 
outride the exception f~ the hearsay d e  and make I t  "competent Only th0.e 
lrregularilies or omssmns material to the e i m ~ t m n  of the document would have 
t h a t  sffwr ! . .. ... . . . 

'.For examples of hau to isY ur approprmte fovndatm see Dsp't  of Army 
Pamphlet No 21-10, hlllitary Justice Handbook for T d  Counsel and the &fens; 
Counsel. p 4.29 IOet. 19821 E Imwmlelned. Eridentiary Fouadatmns 173.76 
I l O l " ,  ,.""",. 

"'Uruted States Y Martm, 20 M J 227 IC M.A. 19851: see also Umted Stales \.. 
Kilbum. CM 448103 IA C Y R 14 s a y  19861, Umfed Scare8 v P e w ,  20 M J. 
1026 IA C.M.R 19851, Umted States Y. Bohrck YMCM 85 0450 IN M.C.M.R 28 
oet 1986, 

In KbBum. the lnal judge PmPerlY applied the >I11 R E d  403 balancing test 
in sdmt tmg DA Form 2-1 IPersonnei Qvalifleatmns Record-Parr 21 rh leh  shored 
rhar  rhp a r r i i s ~ d  had heen A W O L  for  day 

,I mtrodueed B DO Form 608 which documented ur 

the !Om of nolice. opporturuti far a hevmg urd n g i t  to covnsei-fhe c&~iid 
that  the t r d  Judge properly sdrmtted the ddcvmenl because the halancmg teal of 
MI1 R Evid 403 adequately protects the aceusedn nghta to iundmental  farmess. 

In Bobick, the trial c~unsel mtroduced serv~ee record entries mdicallng that on 
three occ8810ni during a prior enhstmenr the accused was counseUed about alleged 
use of marijuana and other dangerous suhatmces No further acuon was taken on 
lhe diegations due fO insufficiency o t  evidence The Naly-Marine Corps Covrr of 
hlbtary Rawew held that the mal Judge abused hla dmrelron in admlllng these 
entries over defense obiecrion. The hrmred prohatlve value of remote unsuhrtancl- 
ated dlegatmr  of serleus maconduct 1s rubatantidly outweighed by Lhe danger 
of unfiur p~ejudice and confusion 

< % A D  o, ," _̂ .I ": 
.̂I ~, j". Y _ ( j .  ".I" 

"'United States Y Mack, 9 M J 300 1C.M.A l930l Umted Slates v Booker. 6 
>I J 238 1C.M.A 19181. These requirements do not apply to rolrLers or sdors  who 
receive nonivdied pmshmant  whde embarked on a vessel. Mack, 9 M.J 81 320 
n. 19 
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counsel concerning this election of rights.'*7 A properly completed 
DA Form 2627. Record of Proceedings Under Article 15, UCMJ. 
carries with it a prima facie showing of compliance with these 
"Booker requirements."148 If the DA Form 2627 is incomplete or 
illegible it fails to establish Booker compliance14Q and trial counsel 
must resort to one of two alternate methods of establishing this 
foundation. 

First, the trial counsel may establish the Booker requirements 
by presenting the live testimony of witnesses who have firsthand 
knowledge that the accused was afforded the opportunity to 
consult with counsel and demand trial by cour t~mmtia l .~~Q 

Second. the trial counsel may establish a presumption of Booker 
compliance by establishing through documentary evidence or 
witness testimony that the accused was advised of the Booker 
rights and that nonjudicial punishment was subsequently im- 
posed.'sl 

'.The opportunity to coosdt wiCh counsel mum be reasonable The accused must 
be notified where counsel can be located and when the consuitation cm rake place. 
Enired States v Mack, 9 I J 300 321 IC M A 19801 Sor olio Urnled States v 
U'adiey SPCM 19034 IA C \I R 31 May 19831 ladvice t o  imit TDS Lo eoniult 
counsel.' was sufficient nonce of the rnghl fa e m d u l f  with e~unsell 

"'Urnfed State3 Y Sauer 15 M J 113 116 ( C M  A 19831 Is record of 
m n j u d m a l  punishment which on I ~ S  face appears to be properly exeeuced satisfies 
the conditions precedent for 11s a d m s r i b i l y  , United Sfaces \ Mack, 9 M J 300 
IC M A 19801 

"United States Y .  Ssuer 16 M.J 113 116 IC I1 A. 19831 United States v 
Cross 10 M J. 34 1C.M .A 19801 United Stares I slack 9 M J 300 IC.M.A 19601. 

"The trial ~ounie l  cannot present evidence of the accused 3 nonjudicial 
puniehment Lhrough a witness whose testimony 13 hearsay Udced States Y .  

MlcGlll. 15 \I J 212 IC M A 19831. Unired Scares Y Wbte 19 M J 662 
r 0 c M R I W d i  , . ,. . .. . . . . 
In Wh'hrtr. the trial e~unse l  introduced a portion of the accuaeds service record 

documenfmg nonjudicial pumshment. To establish Boaher comphance the govern- 
ment preienled B mthtary personnel officer 8 testimony that pre-mart prmedures 
whleh wire mformly followed m tho command. included the opparruruty to 
coniuit with counsel and an opportunity to  demand tiid by court.mart~al The 
Coast Guard Court of MLiary Review held that rhir second-hand testimony was 
inrufficienr t o  demonilrate compliance rrth the Booker  mquvementr 

"United States Y Rheslon 18 M J 159 IC M 4 19841 An advice farm te lhg  
the accused of che right LO consult with counsel and the right t o  demand trial by 
cour t .mar f i  sabrfisi  Booker reqmremenf~ absent eridence t o  the contrary In 
reachine rhx ~esu11 the court enmeed ~n a series of ~ r e i ~ m o f i o n s .  .. . .  

[Ill an accused 15 mrsn written advice char ha 19 enfirled t o  Consuit 
~ounsel.  then LL can bo presumed fhsf c~unsel was made available t o  
him A iubsldiary presumption IS  that i f  the righr t o  counsel %as not 
exercised the accused made an mformed declaim not t o  exercme the 
right [Ilf noniudmd punishment W B Q  Lmpoied after the accused 
*-.a3 adviaed ai his riehr LO trial bv ~ ~ ~ i f - m a r r i a l ,  he m u ~ r  have 
decided not m erercieeihar right 
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Trial counsel should be alert for Booker issues when presenting 
any personnel document which may collaterally refer to a sum. 
mary court.martial conviction or nonjudicial punishment.'5* Per- 
sonnel documents may not be used a8 a "backdoor" means of 
introducing otherwise inadmissible summary courts-martial con. 
victions or records of nonjudicial punishment.'6s Although it is 
unclear how far the trial judge must go in ferreting out 
"backdoor" references164 the safest approach is to  redact all 

Whaton, 18 M J at 160. 
See also United States v Thampaan. NMCM 85 3415 !N.M C M R. 29 Nov 1985) 
ITrial counaal introduced a page 13 ham the acmaed's w n e e  record boak 
eantainmg a report of noniudiual punishment and an unsigned Bookar addsal 
which incorparated by reference the exemtian of a form containing 8 Booker 
advice. Tivs evidence of righrs advice together x i th  evidence that trial by 
eourt.martial w m  not demanded satisfied Boaher). 

"'Tivi issue moat eommoniy B Y ~ S ~ S  when trial counsel offern 8 bar to 
reenhatment 01 ietter of reprimand but even a semingiy innocuous doeument me 
the DA Form 2-1 may contain B reference to an Artide 15 or B summary 
court-martial CO""ILtlOn. 

'"Compem United States V. Brown, 11 M.J. 263 IC M A 19811 ireferenee t o  
three i n a h i s i b l e  Articla 15'8 in an o t h e r m e  a h s s i b i e  bar ta  reenlistment 
constituted preiudmd e m i l  with Umted State9 Y. Dalton. 19 M.J. 718 !A.C.M.R. 
19841 lenelosvrea t o  B bar t o  rrenlisrment meh s i  eovnsslhg statements and 
nulit- police reports are adrmssible as part of the daumentl  

See olro Umted Stales V. Krewron, 12 M.J. 157 !CMA 19811 l i f  a pnoi 
e for failure to satisfy foundational mqukmentn,  refer. 
contained in othewiae a h r a i b i e  parsomel dauments 
ted Stater v Copeiand, SPCM 20818 IA C M R 11 Jan 

19851 I ~ r m r  Lo adrmf B peiiomel document r e k t i n g  a reduction vl grade 
occasioned by an inadrmssibie vacatmi of a suspended Article 15I: United States 
Y. Wanen 15 M.J 778 !AC.M.R 19831 IDA Form 2-1 entry mdicatlng the 
aeeuaed had been B trmme at the US.  Army Retr-g Brigade was an 
imprrmraible reference to an inadmesibla summary court-martial convictionl: 
United States v J a r d o ,  13 M J 782 !A C.M R 19821 IDA Form 2-1 entry 
indxating the acevsed had been B train- at the U S .  Army Retraining Brigade 
"8s madmriribie but entries an the DA Form 2.1 mdmfmg time lmr due t o  
unauthorized absence me admissible because they are computed mdependent of 
any judioal or nonpdmal action). 

"Compare United Staten V. Warren. 15 M J. 776 !A.C M.R. 19831 with Umted 
States V. J a r d o ,  13 M J 782 iA.C M.R 19821 Wamn represents the elear 
case. In Wanen the trial ~ounsel attempted t o  mtroduce evidence of the accuaeds 
summary court-martial convietian but w89 preciuded from doing so because the 
documents failed to show Booker compliance The m'al counsel "8s rhm permitted 
fa vltrodvce DA Farm 2.1 mdiciting the accused had been a f r m e e  at the U 9. 
Army Retraining Brigade. The COYA held that once svldence of the mmmary 
eout-martial C O ~ V I C ~ ~ ~  had been mied madmissible the governmsnt could not 
mtrodvce backdoor evidence of the s m a  conviction through other personnel 
doeumenfs 
In J~mmtNia the court also heid that DA Farm 2.1 entnei listing rhe aceuada 

assignmsnr was the result af s mmmary mu*-martial as appoaed i o  some other 
lwei of caurt.martisl. The m u n  held the entries inadmissible because it could not 
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references to nonjudicial punishment or summary courts-martial 
from the personnel documents offered Et trial unless trial counsel 
is prepared to establish compliance with B0okrr.~55 

The military judge may not question the accused to establish 
compliance with Booker.166 Although this was acceptable at one 
time,lk7 since 1983 the practice of questioning the accused during 
sentencing has been prohibited even if the accused already waived 
the right against self.inerimination by pleading g~ilty.158 If a 
record of nonjudicial punishment is otherwise inadmissible the 
accused probably cannot be compelled to stipulate to the admissi. 
bility of the record as a condition of a pretrial agreement.150 

When presenting personnel documents containing unfavorable 
information about the accused trial counsel should be prepared to 
also offer m y  favorable personnel information which is contained 
on the same document or which is contained on other documents 
in the same personnel file. If the document being introduced in 
aggravation is incomplete the defense counsel, through a timely 
objection. e m  compel the trial counsel to present a complete 
document.'60 If the trial counsel introduces a portion of the 
accused's personnel record as aggravation evidence the same mle 
of completeness applies and the defense counsel, through a timely 
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objeotion, can compel the trial counsel to present m y  other 
specifically dedmated documents contained in the same personnel 
file.1e1 The Air Force Court of Military Review has indicated that 
the military trial judge may sua sponte order the presentation of 
relevant personnel documents even if counsel don't intend to 
introduce my.182 

"'United States V. Salgado-Agocto, 20 M J 238 iC M A 19851, Umted States Y 

Morgan, 16 M J. 128 1C.M.A. 10831: United Sralss v Ooodwm. 21 M J 949 
1A.F.C.M.R. 1986). 

l o  SdpodoAporto the Court of Military Appeals reaffirmed their d e  of 
compbteneaa announced in Morgan. The Court nored that the pnsentencing 
procedluea intepreted m Morggon IMCM. 1960. para. 751 were changed ln R.C.M. 
lWllbll2I. MCM, 1064. but then went on to hold that MA. R. Evid. 106 provides 
an independent baaia for the rule of completeness. M d  R. Evid. 106 
p r o d d m  "When a wnhnn or recorded efetement or mart thereof 1% lntrduced hu 

~ ~, 
a party, an adverne p a r t i  may require that party ai that tune t i  itrod;ee m y  
other part or my other wi t ing  01 recorded aratement which ought ln fsimeas t o  
b coniidered conUmmianeousiv with it iemohaiis auaotiedl " .saiD&.AFnFto and 
Morgan ma*s the &tire prB&i file 8 ."uliting"'under Mz-R: gi~d.-lj< 
SdpodoAposro. 20 M.J a t  230. 

The Air Forcs Court of Mat-  Review applied the rule of Completeness m 
Qooduin. In Cwdutn the trial counsel inrroduced a letter of reprimand 8s part of 
the c.18 m wmivation. The defense emnsOi obiecred. demanding that the 
m v e m e n t  alG~mtxdduce the sccused.s efficiency reports The fnal denied 
tha d&ms motion baaed on the drafter's analysis to R.C.M 10011b1121 The 
a p ~ i l a t .  e o u t  reveraed baaed on Sdgdo-Agorfo. So long ne the accused specifies 
what favorable daevmenta chey want lntrodueed the trial c~unsel must erther affa 
t h ~  "complete" prsannd fk or forego admissmn of the pro-government personnel 
d-cnta. Goaduin. 21 M I .  st  061 
w ~ ~ s ~ t ~ ~ ~ ~ ~ f ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ a ~ ~ ~ ~ ~ ~ ~  z;fydo2;;f ;fr:;;Viie 

recalved into evidence. Salgado-Agosfo. 20 M.J. at 239  Uruted States V. Davis, 
SPCM 21064 1A.C M.R 16 Dee. 19851. 

'"United State8 V. Rabbina. 16 51 J 736 iA F C.M R 1986i: United Smea V. 
Smith, 16 M.J. 604 IA F.C.M R. 19631: United States Y Hergert, ACM 23014 
(A.F.C.M.R. 23 Sspt. 10831. 

The Smith ease involved an accused in the grade of lieutenant eolonei The 
military trial judge laked counsel for both sides whether the accusdi  efficiency 
rePOIt8 would b introdvced into evidence Tnal counsel deched to lnrroduee the 
report. w the defeme rouoael vltmduced them d u m g  the c898 m extenueti~n and 
mitigation. nial  LOU^ wm then permtted to offer other acts of uncharged 
miaeonduct dvring the gavsmment case in rebuttal. On smeal the defense armed 
that  the tnal Judge ahodd have campiisd the tnal c&ad LO mtroduce-ihi 
affieiancy "ports and thereafter ahodd have precluded the rrid counsel from 
rebuttmmp matters contained in tho reports The Air Force Court of M l L t q  
h v b w  hcld that Morgan does not give the trial judge avtharity t o  compel the 
tnal CouUnaei to present the accused's personnel file. Introduction of such mat~em 
by tha tnd counsal >e dmcrstionw and Morgan only appLee on- the tnal C O U ~ K ~  
daeass to introduce an insomdete omtion af the oersonnd fiir Tho Cniirl jllsn 

eshtian i a  for the trial judge t o  d h f  tnal  counsel t a  provide thef;urt-w-ih ih; 
a s c u d a  efficiency reports and dlow the mal COYDS~I to present any rehvant 
rebuttli evidence Srnxth, 16 M J at 706. 
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Although the d e  of completeness cases have involved objec. 
tions to aggravation evidence the rule probably applies to the 
introduction of defense evidence as well There are two practical 
consequences of invoking this rule of completeness at  trial. First, 
the party forced to introduce documents favorable to their 
opponent is deprived of the opportunity to rebut those doe* 
ments.'53 Second, if the offering party does not have the entire 
file available at  trial they may be faced with the tactical dilemma 
of taking a delay in the trial or foregoing introduction of their 
awn documents. 

5 Matters in aggrauotion. 

Regardless of the accuseds plea,1B' after findings of guilty the 
trial counsel may present evidence that is directly related to the 
circumstances surrounding the offense and evidence concerning 
the repercussions of the offense.185 I t  is useful to think of these as 
two separate and distinct theories of admissible aggravation 
evidence. Each is the subject of current case law development 
portending greatly expanded opportunities for the trial counsel to 
bring uncharged misconduct to the the attention of the sentencing 
authority. 

The proper methodology for analyzing the admissibility of 
matters in aggravation involves a threestep inquiry.L66 First. does 
the offered evidence involve a circumstance directly relating to 

In Robbinr the defense counsel asked the trial judge to compel the trial eounsei 
t o  introduce the accused'o psrformanct reports or VI the alremstire to m&e them 
court exhibits. The Air Force Court of M i t a r y  Review reifemfed It8 Y L ~ U  m Smith 
that  as a maffei of pobey the sentencmg aulhority should have ali relevant 
iniorrnatnon avdahie The eour~  seemingly reiresled from n 8  positian m Smith 
whrch mflmsfed thet the trial judge has authanly t o  compel the intrduetion of 
oflied personnel documenta relevant t o  Ientencmg Instead the court mom.  
mended Lhar appheahli regulation3 mandate the introduction of efficisncy reports 
Robbans. 16 11.J at 740. 
Fmdy.  m Hergerr the court cited both Smith and Rabbinr for the pmpostlan 
that "&he rmlitary p d g e  may requrre either comael  to . lincrodvee the accused3 
sfficiency or performance reports] even in the absence of other evidence from 
the personnel recards H e i p r t .  sbbp op at  n 3 

"'Gruted State8 Y. SdgadoAgasra. 20 MJ 238 IC hl A 19851, United States Y 
Morgan, 15 M J 128 ICM A 19831 Unired Stales v Gmdwm. 21 M.J 949 

d States Y Yickers. 13 I J .  403 1C.M.A 19821. 
R C M lOOllblIl1 i"Tnal cmnsel may present emdence as to any BgPBvBfmg 

01 resultmg from the offenses of which Lhe 

.I 227. 230 n.5 IC M A. 19861: United States Y 

19851. Uruted Sfster Y Pooler 18 M J. 632 
IA C.M R 19841 
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the charged offense or a repercussion of the charged 0ffense7'~' 
Second. is the evidence offered in a form admissible under the 
Military Rules of Evidence 1e.g.. nowhearsay, proper authentica. 
tion, qualified expert opinions, etc.l?'e8 Finally, does the offered 
evidence satisfy the balancing test of Mil. R. Evid. 403?L60 In 
applying the balancing test the court should weigh the probative 
value of the evidence in proving a valid sentencing consideration 
against the prejudicial effect of the evidence."o Valid sentencing 
considerations include the relative seriousness of the charged 
offense,lll the rehabilitative potential of the and the 
need to deter the accused from future misconduct.1'8 

Many recent cases are confusing because they use language 
which blurs this three-step rneth0doiogy.~7~ Evidence which shows 

"'Urntad States v Witf. 21 M.J 631 1A.C.M.R 19851. Cf Umted States V. 
A ~ C B O B ~ Y X ,  21 M.J 571 1A.C.M.R 19851 !&he frit step is  to determine if the 
evidence is  relevant, "ie.  is the evidence important to a determinatian of a proper 
aantence"!. 

"Mil R. Evid 1101 The Mlli tan Rubs of Endenee Bmiv to all smect(i of the 
court-mmial except those s p ~ c i f & U y  excluded in MZ .R Ewdd.'llO1 The 

"'Umtad Stater Y Mmm, 20 M.J 227 IC M A 19651, Umted States v Witt,  21 
p'e**nte"Emg Ease in 'ggravatlon i s  not exempt from COVB'age. 

M 1 c11 irl r M 9 , O P i /  ... " "" ..... .""", 
Md R. Evrd 403 provides 

Aifhough relevant endence may be excluded d f s  probative value LS 
avbstantidy outweighed by the dmgsr  of nnfav prejudice. mniuson 
of the m ~ e 8 .  or m i e a d n g  the members, LII by eonsiderations of 
undue deiay. waste of t h e .  or needless preienrarion of f~nu ls t ive  
endonce. 

The d r w  trial judge fan bun 8?0nts apply the M i .  R Ewd 103 bslmcmg 
test but IS only mqwed fa apply the test  when the defense ab ler8  LO the offered 
evidence United States Y. Wilt. 21 M.J. 637 !A.C.M R. 19851: Umtad States V. 
Green, 21 M.J. 833 1AC.M.R. 19851. 

"'Uuruted States Y Mmtin, 20 M J. 227 1C.M A. 19851. During the pressnteneing 
pm&g. the only issue remumg yl the tnal IS the dsterminstlan of an 
~ppiopnate  ientenee far the secused. The relevance of ewdenee offered at  that 
stage af the fouit-mml~sl m w t  be meaaured YI t e m p  of Its probative value in 
proving or dmproving B prop' senrencmg cons>derstmn. 

"'Sea, e#. ,  United States V. Sargenl. 18 M.J 331 !CM(.A 19841: Umted Ststai  
V. Vi&ern, 13 M.J. 103 1C.M.A. 19821. 

l"See, B 8 ,  Umtad States V. Martin. 20 M J 227. 230 n 4 IC M A 19851 I''lT!he 
puposo of the preaenteneing portion of 8 court-martial i s  LO present evidence of 
the relative 'badnear' and 'gwdneaa' of the accused a8 the p-ary m p a  toward 
Beeelsing m q?m?n=to senten~e"I Uruted States Y Wright. 20 M . J  518 
!A.C.M R. 19851 isentencmg evidence is relsvanl 11 "if prowder insight into the 
arcuada rehabfitatwe potential, the danger he pose to 8miety. and the need for 
hrture deterrenee"1. Umted Stater Y PwIer, 18 M.J. 832 IA C M.R. 19641. 

'TJnited States Y. U'"ght. 20 M J. 518 !A.C.M.R. 19861; United Srslee V. Pmier, 
18 M.J 832 1A.C.M R. 19841. Urnred Statesa Y Garus. 16 M J 718 IA F C M.R 
19641 

"'Court of d t w  r ~ n e w  dewsions tmicaUy tahe 8 shotgun appmmh. aling 
multiple grounds t o  support admisaibllity without appiyhg I elem methodology 
Sa., e . # ,  Uruted States Y Green. 21 M.J. 633 iA.CM.R 19851. United States V. 
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the accused has no rehabilitative potential is not independently 
admissible as aggravation evidence unless it involves a circum. 
stance surrounding the offense or a repercussion of the offense.'-5 
At the presenteneing stage of the trial a broader spectrum of 
evidence becomes relevant because of the broad range of valid 
sentencing considerations but the ,Military Rules of Evidence 
governing the farm of the evidence are not relaxed during the 
case in Trial counsel should understand this 
threestep methodology and be able to articulate a theory of 
admissibility. 

The COUrtS have been innovative in defining the "circumstances 
directly relating to the offense." The phrase encompasses much 
more than a factual rendition of how the charged offense was 
committed or factual details about the offense which were not 
pled or proven during findings (such as the street value of the 
illegal drugs possessed177 or the black market value of merchan. 
dise possessed in violation of regulatiansll$l. Instead. the "circum- 
stances directly relating to the offense" may include collateral 
matters indirectly related to the charged offenses and uncharged 
misconduct which circumstantially relates to the accused's state 
of mind regarding the charged oflenses. 

When the trial counsel attempts to introduce an expansive 
factual account of the events leading up to the charged offense 
the court must draw a line between circumstances directly 
relating to the offense and circumstances which only indirectly or 
tangentially relate to the offense. This issue moat commonly 
arises in drug offenses. In a typical drug case the accused sells 
illegal drugs to a confidential informant or covert agent. The sale 
is generally accompanied by negotiations and perhaps a series of 

Arcenesu  21 41.5 E71 1A.C M R. 19851: United Scares Y Hmod 20 hl J 7i: 

.."_, 
,"Mil. R. E n d  l l O l  But i f  Umted Staler Y Martin 20 M .I 227, 230 n 5 

iC.M.A 19851 i"An appropriate andyiia of proffered gavernmenl endmce on 
aenrrncvlg 18 fvsf t o  d e t e r m e  then IS the prolfersd evldence adrmssible under 
eilhei Lhe Mllrfary Rule. of Evidence 01 the more relaxed _lei for ientencmg' I 

x-'See, e g  United States Y WIII, 2 1  h1.J 637.  640 iA C M R 19651 i In 
inmrpretmg what type of evidence i s  'directly related to '  a glwn offense. this 
court will hberally eonstme R C M 1OOllbllll 1 

"'United States V. Hood. 12 M.J 890 IA C 41.R 19821 
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otherwise "innocent" informal contacts designed to cultivate a 
relationship of tNSt. During these discussions the accused often 
admits past uncharged drug transactions and expresses a ailling- 
ness to engage in future illegal transactions. In addition, the trial 
counsel will frequently have other evidence of uncharged drug 
offenses. The trial counsel obviously would like to have this 
uncharged misconduct admitted in aggravation as a circumstance 
directly relating to the charged offenses. 

The court decisions which address this issue tend to be fact 
specific and fail to set out precise guidance on when drug 
negotiations and other evidence of uncharged drug offenses are 
admissible aggravation evidence."¶ There are at  least four differ. 
ent rationales which can be used to admit such evidence: 11) the 
statements themselves are res gestae; 12) the uncharged miscon- 
duct is res gestae: 13) the statements or uncharged misconduct is 
admissible to prove motive: 141 the statements or uncharged 
misconduct is admissible to show the accused's attitude toward 
the charged offenses. The c o r n o n  thread to each theory necess- 
ily must be that the offered evidence is a circumstance directly 
relating to the charged offense. 

l"Campan United State8 V. Rsynolda, CM 414210 1AC.M.R 20 Fsb. 10841 viih 
United States V. Acwedo. CM 444148 (A C X R  14 May 10841: Unitad States V. 
Harris CM 441086 1A.C.M.R. 27 Dec 10831: Umted States V. Van B o d  SPCM 
16605 IA.C.MR. 0 Sept. 19831: m d  United States Y. FarusU, SPCM 18701 
iA.C.M R. 15 July 10831. 
In Reynolds. the accused pled guilty to pmse~~i ion  and ltsfribvtion of marijuana 

As aggravation. the Government intrcduced the fsstimany of the undercover agent 
who negotisced the ehargsd diatributian. Tha agent teeatifid that dunng the 
negotiations the accused s u d  he could not reduce ha price because he had &lady 
sold iomi  mar~pana earher that  day at  the offered piice When Lhe agent inqvved 
about pomible hlure i d e s ,  the acc~sed stated he Shortly wodd be picking up B 
large quantity of marrluana and could id the agent a quarter pound for S175 The 
court held that because these statements were made durmg the negotiations 
concerning the charged offensea, they were res pest- inexmcably related m time 
and place to the charged offense 

In Amur&. the accused also d e d  miiw to aaaseiiion and dirttibutmn of 
marijuana During preaentencmg, ;he t&l c & n d ~ i n t r d u c e d  two Itntements the 
accused made aulhning his mh 8% B drug dealer over B fwsmanth penad of tlme 
The eaurt held that because the statements were general and pramded no dxect 
nexw with the char& offtma they were not admissible BP gesfm If is not 
eiear whether Cheae ststemenlr would have been adrmsnbie d the trial C O Y O I ~  had 
made it clear Thai the charged offensea occurred during the fivrmonth period of 
drug d e h g  mentioned m the statements or if the accused's statements had been 
made contemporaneous wilh the n e g o t i ~ t m i  concerning the charged offensea 

In Von Baret the accused Died milty tc D D B B B ~ S ~ O ~  and sde of LSD The 
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The accused's statements are admissible as re6 gestae if they 
are inextricably related in time and place to the commission of the 
charged offense or to the negotiated arrangements leading to the 
charged offense.160 General negotiations. statements made during 
the course of social contacts designed to cultivate trust between 
the accused and the agent, or statements made by the accused 
after apprehension are not admissible using this res gestae 
theory.'e' 

If the accused's statements were not res gestae they may 
nevertheless be admissible if the miaconduct itself occurred 
contemporaneously with the charged offense and was part of the 
overall criminal scheme which included the charged The 
key to admissibility under this theory is the relation in time and 
place between the uncharged misconduct and the charged offense 
as well as the similarity of the criminal activity. 

Prior to 1985 there was disagreement among the court8 of 
review about whether uncharged misconduct, which would have 
been admissible for a limited purpose during the casein-chief. is 

'mSee, L g , Uniced State6 \, Dons. SPCM 19562 iA.C.M R. 5 Mar 19811 (After 
the accused sold the drvgs he faid the agent "he would have more fa sell on 
Fnday " This uncharged misconduct *as sdmisible because the statement was 
very specific m naruie and was contempoianeoua with the charged offensel 
United States Y Carfang. 19 M J 1 3 9  1A.F.C M R. 19841 iDuring negotiations 
wulth m undercover agent an:, a confidential mforrnant. the accused stated he W B S  

sble t o  get 'coke: "mas8 ' sped ,"  and "acid" These statements were i o  
cioieiy intertwined with the charged offense as t o  be part and p m e l  of the entre 
chnn of events,: United Stater Y Keith. 17 M.J 1078 IA FC.M.R 19831 (during 
prehmary  n ~ g o f i a l i ~ n i  which eventually lead to the charged coeayle sale the 
accused told the agent that he knew of terrorist poups who would be w d h g  t o  
purchase stolen d w y  nigh1 vision goggierl 

"'United States L Yeso, CM 447428 IACM.R. 2 5  Mar 19861 lSergeanf V e m  
UBQ convicted of wiangful disLribulmn of marlluana on 20 Sovember 1984, 11 
December 1984 and 4 Januarv 1986 in  a orerrial confession the seeused admffed 

"see 'UP" note 179 

Lo the charged sales"l 
United States Y Gober Chl 417009 1A.C M R. 7 Oct. 19851 IPrlvate Gober was 

eanvlered of larceny. forger), blackmarkelmg. posseesm of a controlled substance, 
and absence without leave In aggravation the rrial counsel mtrodvred a 
shpulsfmn of fact descrlbvlg uncharged misconduct-sail of controlled substances 
to other soldiers and blackmarketing bquar. The uncharged nuscanduet was 
dreelly related t o  Lhe charged offenaer because the accused used the a m e  ration 
c m l d  piate to purchase the hquor and the charged blackmarket items he 
p m e s i e d  the controlled substance bo he could sell 11: and he u r d  the pr-dr 
from fheie uncharged lllegd activmes t o  finance rhe charged absence without 
lesYe1 
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admissible far the first time during presentencing pursuant to 
Mil. R. Evid. 4041bl.183 In a contested case uncharged misconduct 
admitted for a limited purpose during the casehchief can be 
considered by the sentencing authority in deciding m appropriate 
sentence.'8' Some court of review judges reasoned that in a guilty 
plea ease the sentencing authority should have no less information 
available and hence uncharged misconduct is automatically admis- 
sible during presentencing if the evidence would have been 
admissible during the merits pursuant to Mil. R. Evid. 4041bl.1*5 
Other court of review judges took the opposite position, holding 
that uncharged misconduct which would have been admissible for 
a limited purpose during the caseiwchief is never admissible 
during presentencing of a guilty plea C B S ~  because the only 
purpose of such evidence is to show that the accused is a bad 
person.186 

The Court of Military Appeals resolved the issue in United 
States U. MartinL8' by applying a threestep methodo1agy.l~~ The 
first step is to determine whether the uncharged misconduct is B 

circumstance directly relating to the offense. If the uncharged 
misconduct tends to prove the accused's state of mind at the time 
of the offense arguably it is a circumstance directly relating to 
the charged offense. The second step is to ensure that the offered 

''Cornpem United States v Taliafem, 2 M J .  391 IA C M.R 19151. Umted 
States Y. Sdva 19 M.J. 501 IA.F.C 41.R 19841: United Staten V. Keith, 11 M J 
1018 IA F C.M R 19831, Umted Stares Y .  Martin. 11 M J. 899 1A.F.C.M R. 19831: 
and United States Y Potter, 46 C M R. 529 IS C . X R  19721 wfh United States Y .  

Harrod, 20 MJ 711 1ACM.R 19851. and Umted States v ThU. CM 444601 

United Stales Y Harrad, 20 M,J 771 1A.C M.R. 19861 
United States v Silva, 19 M J 501 IA F C.M.R. 19841. United Starea 

"20 41.J 227 1C.M.A. 19861: occord Cnited Stales V. Silva. 21 M.J 336 IC M.A 
19881 But a s s  United States v Green. 21 M.J 633 1A.C.M R. 19851 (The A m y  
Court of 41htm-y Review sanctioned the sdrmssibiliry of uncharged msconduct 
d u n g  sentencing bacauso it would have been adrmssible an the merits pursuant 
Lo 4Id R. h i d .  404lhl even though the C a u t  af MJltary appeals had rejected that 
approach four months earlier in Martin!. 

Mrmn, Judge Cox described the proper methodology as foUows 
An ~ p p r o p n a ~ e  analyau of proffered government evidence on iiemmc- 
ing IS frrat Eo determine if the evidence Lend8 t o  prove or dmprove the 
existence of a fact 01 facts permitted by the senrenung ~ P S .  . If 
the m3wei 13 yes. then IS the proliered evldenee admissible under 
a ther  the Mhtary  Rubs of Evidence or the more relared mice for 
sentencing. . Of CDY~IB, the rmlifary pdge must apply the Md R. 
E v d  403 test to determine d the prejudicial effect of the sndenca 
autwaerghs the pmbaiivo value. 

hlarlln, 20 M.J et 230 n.6. 
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evidence is in a form admissible under the Military Rules of 
Evidence. Finally, the evidence should be tested for relevance by 
applying the balancing test of Mil. R .  Evid. 403. The accused's 
motive for committing the crime will generally be B relevant 
sentencing consideration helpful in understanding the relative 
seriousness of the crime. assessing the rehabilitative potential of 
the accused, and predicting the likelihood of future misconducr.'~5 
The potential prejudice to the accused lies in the possibility chat 
the sentencing authority will improperly punish the accused for 
the acts of uncharged misconduct. In each case the balancing test 
is properly left to the sound discretion of the trial judge.'*" 

Finally, a number of recent Army Court of Military Review 
decisions have ruled that uncharged miaconduct is admissible 
sggravation evidence if it is probative of the accused's attitude 
toward the charged offense.lQ1 These cases employ a two-step 

"In Marnn. C h e f  Judge Everett illustrates the apphcation oi these rrandardr 
EO B drug &stribunan ease by o p m g  that It would be helpful t o  "the sentencing 
aufhoritv to learn whether the accused mstribvted the drur  t o  B friend as B fabar 
or whetl& he &d so 8s part o! B large buimess that he op&ated ' .Weinn 20 M J 
a t  232. 

If 19 unparrant to note char when the d i a r y  rrlal judge apphes the Md R 
Evid 403 balancing test "the probative value o! the evidence refers ro  the 
tendency of the evidence to prow a r&d rsntenevlg matter not just rhe tendency 
af rhe evidence to prove one of the items hered m Md R Elid.  404ibl For 
exampie evldenee of uncharged dseanduer fending to prole "mome" may be 
relevant ta dscidmg an eppropnate sentence but uncharged mieanduct uhich 
tends t o  prove ''opporfumty to e o m t  the offense" will not generally be relevant 
durmg sentencmg Cf. Umted States v H a r d  20 M J 177 !A C M R 19861 

'"Uruted Srarsr 7 Martm. 20 M J 227, 230 !C M A 1980 imrlitary rrial judges 
ex8reme thev L s e i e l i o n  m applying Mil R. Evid 403 balancing test COYI~S a i  
d t a r y  review can substitute thea own balancing i! the tnal pdge  abused thea 
discreeionl: United Stales v W I L L  21 M J 631. 642 IA.C.M R. 1986, (accused have 
the burden o! gong forward with C O ~ C ~ Y P ~ Y D  arguments that trial judges abused 
their diacrecion m applying the bdanclng test1 

i United States v Wnght. 20 M.J 618 !A C M R 19851 Umted States Y Pooler 
1 8 M . J . 8 3 2 l A C M R  19841 

In Wnnght, the accused pled guilty t o  dmtnbulion and attemptad distribution of 
EOCBYIB. During presentenemg rhe trial c ~ u n i e l  oifered Lhs Iecord of rrial from the 
seeused Q prmr eourt-martmL where he was convicted of marijuana aiienses The 
record of trial lncluded portrons m which the aeeused erpreased remorse !or his 
drug vlvolvemenr and the military judge admonished the accused that he - 8 8  
being mven B second chance to mahs r l  as a soldm The Arm? Court of Mdltary 
Review spe i f i edy  deched  t o  apply an overly restricsive defvlicion t o  che phrase 
"evidence directly related to the offense !or whch an seeused has been canvieled 
and mstead held that "an accused's mi iude  toward his offense 1s e /artion relared 
t o  that offense and E relevant m d o l e r m g  an appropriate ~enCence as 1t 
provrder m i g h t  into tho a c c u s d s  rehabilitative potential. the danger he poses t o  
society, and the need far hifure deterrence 

In Poole i ,  the accused pled guilcy 10 possession and drirrrhvlm of marijuana In 
agraralian the gorernmenf intraduced cesihony fhsf the accused u.84 ~ ~ U i n g  co 
engage yl a iulvre drug transaction The court upheld the sdmasib l ty  a i  chls 
uncharged misconduct hssed on the foUoving rstionale 

Wnghf, 20 M J at 620 
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theory of relevance. First, the accused's attitude toward the 
charged offense is a circumstance directly related to the offense. 
Second, evidence that the accused committed similar offenses in 
the past or expressed a willingness to commit sirndar offenses in 
the future is circumstantial evidence probative of the accused's 
attitude toward the charged affense.192 

This theory of aggravation can be used to  bring a great deal of 
uncharged misconduct to the attention of the sentencing author- 
ity. The key limitations on admissibility are that the uncharged 
misconduct must be similar to the charged offense,'@3 the evidence 
offered must be in an admissible form,'@' and the probative value 
of the evidence must outweigh its prejudicial effect.195 

In the typical drug case the admissions the accused makes 
during the negotiations leading up to the drug sale will be 
admissible to show that the accused's attitute toward illegal 
drugs demonstrates a lack of rehabilitative potential and a 
substantial likelihood of future drug involvement necessitating 
lengthy incarceration. 

During the case in aggravation the trial counsel also can 
present evidence concerning the repercussions of the charged 
offense.1g6 The drafters of the 1984 Manual encouraged an 
expansive interpretation for victim impact evidence providing 
that: 

Evidence in aggravation may include evidence of finan- 
cial, social, psychological. and medical impact on or cost 
to any person or entity who was the victim of an offense 
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committed by the accused and evidence of significant 
adverse impact an the mission, discipline. or efficiency of 
the command directly and immediately resulting from the 
accused's offense.'Q' 

The appellate courts have been liberal in sanctioning a wide 
variety of evidence in each of the areas cited in the Manual.L8S 
"Financial impact" can include anything from the hospital costs 
paid by the victim of an assault,'Qe to evidence establishing the 
black market value of items illegally possessed over8eas.2~0 
"Social impact" can include either specific past impacts-such as 
testimony concerning the loss felt by a family or community for a 
homicide victim.20' or potential impacts--such as expert testi- 
mony concerning the general effects of rape trauma on a rape 
victim's social life,202 "Psychological impact" can include mental 
anguish felt by a by a victim's family,204 by a victim's 
community,20~ or by a victim's military unit.206 Mental traums 
suffered by a victim can include the indignity and humiliation the 
victim experienced by having to testify at trial.*O' "Medical 
impact" includes actual injuries others suffer as a result of the 
accused's charged offenses208 and evidence concerning the poten. 
tial for such injuries.208 Finally, the courts recognize that many 

*'R.C M 1001ib1141 direvssion 
"See r i  United States v Harrod. 20 Y J 177 IA C Y.R 19811 

money by selimg Lhe d e g d y  posiessed goods on the black market! 
' ' U ~ m d  Stalps v Pearson, 17 M.J 148 1CM.A 19841. Whde aggravation 

ewdenci D T D D B ~ V  vleludei the i m ~ m  of the crime on the victm or the \icfim'a 

. 

family th; shncebcvlg a u i o n f y  cannot impose B purv.hmenf La satisfy rhe desires 
of others 

m'Unifed States I Hammond I 7  M.J. 218 
"Urufed States Y Marshall, 14 M 3 167 

concerning rhe long term residual sflsetr Lhe 
Urvted States Y. Body CM 446257 IA C M R 8 Apr 19611 lmenfal anguish and 
sulfervlg of ehdd T I C L L ~  who hsd been rap4 and wdo-edl 

"'United States K Pearson. 17 M.J 149 1C.II.A 19841 iimpscf chat desih of 
child due t o  accused3 neghgent homicide hsd on the v~ctlvl'~ family members) 

"'Id 
"Id 
"Urnred States v Garcia, 16 M J. 716 (A. 
'-United Stales Y Sargent, 18 M J 331 

overdose death resulting from the accuoeds sa le  or transfer of dsgal drugel. 
"United SLatea \I. Witc. 21 M J 837 1AC.M R 19811 Iexprl teslmony 

concerning the potenid psycivalrie coniequences of cahing LSDl Urvted States Y 

Logan 13 M J. 821 IAC M R 19821 I@wdence that  the T d n n "  diegdy 
possessed by the aceused m rialatron of regulstions waa a dangerous dmg 
eammonly used as a heroin mbsrirure!, Unrted States Y Nsedhm. 19 M J 614 
iA f C Y R 19841 IDep'L of Justice periodical tracing the history. use and 
physicalpsycholomcd effects of lllegd drugsl. Unitsd States Y Carl. 6 M J 911 
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crimes directly210 and indirectly2" impact on the military unit's 
discipline and mission. 

There must be a reasonable connection between the accused's 
offense and the alleged impact but it is not necessary to show 
that the impact was foreseeable. "Repercussions of an offense" 
are admissible in aggravation if the accused's miscanduct ''rea90m 
ably can be s h o w  to have contributed to those effects."zll 

6. Opinion evidence of rehabilitatiue potential and past duty 
performance. 

As part of the ease in aggravation the trial counsel can present 
opinion testimony concerning the character of the accused's past 
duty performance and the accused's rehabilitative 
The trial counsel cannot explore specific incidents of misconduct 
during direct examination but if the defense inquires into specific 
instances of conduct during cross-examination the "door would be 
open" for the trial counsel to explore specific incidents of 
misconduct during re.direct.214 Witnesses cannot express an 
opinion that the accused has no rehabilitative potential based 
solely on the seriousness of the charged offense.al6 Lack of 
personal contact with the soldier affects the weight which may be 
given the opinion testimony but there are some situations when 
even evidence of minimal weight may be critical. If the accused is 
convicted of a serious felony and the e n t i e  chain of command 
from company commander down is going to testify on extenuation 

1N.C.M.R. 1979) (Evidence of psycholadeal and physiological effects of d y g  
illegally sold]. 

"Cnited States v Viekerr. 18 M.J. 408 1C.M A. 19821 lthe effects thsl  the 
aeeussds charged msobedience o i  orders had m ex*ceibatmg B larger dmruptionl. 

"Umted States v Fltzhugh. l a  M.J. 595 IA.F.C M R. 19821 [effect that  the 
aceus&n removal from the P B T ~ M ~  ReLiabhty Program had on the u t ' s  
mrlitary mission1 C( United Stales V. Caro. 20 M.J 770 1 A F C Y . R  19851 ifact 
rhat the semsed lied about ius invalvemeni m crlminal aetivlry was not sdmisrlble 
to show that the mvestigative agency had to e r p n d  adlt ional re~ourees to mlve 
Lhe crime1 

b t r d u e e d  widenee chat m i  of the soldiers who ingested the accuseds LSD wmt  
wild and stabbed other soldmers wlth a knife The court held that although the 
scmaed should not be "held responshls'' for B n e v e ~ e n h g  chain m i  repercussmnr 
from the sale of LSD. II IS proper for the g a v e m e n t  t o  mtrcduce evldence 01 
repercussions wbeh are reasonably hked t o  the sccus&~ offense. The f o r e r e  
sbLLy of the repercussions IS melevant 

"'R.C.M. 10OllbllSI 
*"Id. Obviously the rmLtary Judge ha8 broad disctetion m h i t m g  collateral 

lnqvlrier into spaciiic instance of conduct. 
"United S ~ O B  v Homer, 22 M J 294 iC.?.I.A 19861 iopinioos about rehabilita- 

tive potential are not helpful to the rentenemg avfhonty unless they are h k e d  to 
the accused's character 88 m mdividudl 
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and mitigation that they want the accused back in the unit trial 
counsel may be able to preempt the impact of that evidence by 
calling the battalion and brigade commanders to give their 
opinion about the accuseds rehabilitative protential. 

V. THE DEFENSE CASE IN 
EXTENUATION AND MITIGATION 

If some trial counsel have a general tendency to underprepare 
the sentencing portion of the CBSE. most trial counsel totally 
abdicate their adversarial role during the defense case in extenua- 
tion and mitigation. While it is true that a clever defense counsel 
can limit the trial counsel's participation during this phase of the 
proceeding it is not a time to relax. The trial counsel must insure 
that the defense does not exceed the bounds of permissible exten. 
uation and mitigation and should be prepared to take advantage 
of "open doors" through cross.examination and rebuttal. 

A. E VZDENCE ADMZSSZBLE 
After a finding of guilty the defense may present matters in 

"extenuation and mitigation" to be considered by the sentencing 
authority.2'8 Matters in extenuation are those matters which 
serve to explain the circumstances surrounding the commission of 
m offense.2" Mitigarion evidence relates to the accused's charm 
ter and those aspects of the individual which indicate that 
sentence leniency is warranted.*'$ 

The rules of evidence are generally relaxed for the defense 
presentation of the case in extenuation and mitigation.z'Q The 
military trial judge has discretion in relaxing the mles of evidence 
and should not admit evidence which is irrelevant or has no 
indicia of reliability.220 The trial judge's discretion to exclude 

"'RCh.1 lOOllclill The Lrid ivdge should advise the accused of the righr ta 
ocvmenti ~n extenuation and mitigation R C M 1001 

See, sg Unired Scares v King SPCM 20994 I A C  
I Lhe trrd iudge fa prevent che defense from pres0 
accused's hlooddcahol lewl 88  e x f e n u m l ~ n  ewdencel 
S e r  D g , United States v Taylor 21 M J 840 iA C Y R 

ed 10 present competent evidence regardmg the effect a 
pumshment wll l  hare on rhe accused and em ellcir 

ieltimon) hearing on the accused 3 pmpenady or lack of propensity far a i d a r  
msranduetl. 
"'R C .M 1001iCii31 provides that thia may include adnutting "18ccers afhdavits. 

tes of d t a p  and clml offlcers and other unfmgs of srdar  auchenlieily 
abiliry." 
ted Slams Y Elvine 16 hl J. 14 IC M.A 19631 ,evidence that a rmpe i icflm 

resumed normal lex Life u w  not adnussible to create sn infsrsnce that she sufferad 
no rape trsumal. United Statei V. Meade 19 M J 894 iA C M R 19861 Imbtary 
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extenuation and mitigation evidence should be very carefully 
exercised in capital cases.211 If the rules are relaxed for the 
defense, e.8.. to allow the Consideration of affidavits or letters to 
the court, the military judge has the discretion to  similarly relax 
the rules of evidence for trial counsel's rebuttal.zz2 

The military judge must personally advise the accused of the 
right to present matters in extenuation and mitigation including 
the rights of The accused may make a sworn 

unlimited opportunily fa present mitigating and exlonu~tylg eiidenee"1. 
'"RC.M. 10011dl. Sofe  that this pmvamn doea not autharhe the relaxation af 

the d e s  af evidence for the pmaeution's CBBB in aggmuation For exunpies of 
relaxed d e s  an rebutid 881 Lhted  States Y. Swk. 17 M.J. 778 IA F.C.M R. 
19831, Umfed States Y. Wyromymki. 7 M J. 900 1A.F C M.R. 19791 

" ' R C Y  10011a1131 United States Y Hawkmi 2 M J 28 l C M A  19761 

. .  
his awmn sehrencing teatbony1 

The appellate caurti  w9l fmd error when m y  portion of the ailoeution rights 
advice IS armtted but rhe error will usuaily not be preiutLeid and w j l  nal result m 
sentence reassessment. Soo Umfed States Y Barnes, 6 M.J. 356 IC M A 19791 lthe 
trial ludge f d e d  fa a d v m  the sc~uied about the nght LO rema~l  ellent hut the 
accused made an unsworn statement which in no way prejvdieed the sentencsl: 
United Stares V. Shelly, C M  446323 IA C.M R. 13 Feb. 19851 ilhe trial judge failed 
to advise the accused about the right LO remain silent but the accused made M 

present *m&s &d documents i extenistion and nutigation R C.Y.  100ilal131. 
United %aces Y. Davis, C Y  447406 1A.CM.R 29 Jan 19861 iche mal judge erred 
by o u l t m g  the initrvction but there w~aa no prejudice where the accused was 
advised of allocution rights. the accused made M unsworn staloment, and the 
adjudged sentence was mme iement than the Lmitation conrued  in the prelnal 
agreememi: United Slates v Selron. 21 M J. 673 IA C M R. 19851 iW (vas error Lo 

59 



MILITARY LAW REVIEW [Vol. 114 

statement, an unsworn statement,ZZ4 or may remain silent.221 

If the accused makes a statement under oath, he or she is 
subject to cross-examination within the scope of the direct 
examination.2*6 The accused's sworn statement constitutes evi- 
dence and may be argued during closing aryments.2*' As a 
witness, the accused is subject to  the Same forms of impeachment 
applicable to other witnesses under the Military Rules of Evi. 
dence.228 

The accused may also make an unsworn statement during 
presenten~ing .~~ '  This statement may be either written or oral230 

and may be made by the accused. the defense counsel, or both.231 
An unsworn statement does not constitute evidence and does not 
subject the accused to impeachment as a The accused 
may not be cross-examined by the military judge, the court 
members. 01 the trial eaunsel,23J but the Government may rebut 
facts or inferences contained in the unsworn statement.234 Nor- 
mally the accused makes an unsworn statement from the witness 
stand, although the military judge may require such a statement 
to be made from counsel table. The military judge, absent defense 
waiver,las should instmet the court members that an unsworn 
statement is a legitimate farm of testimony and that the 

omit the advice but there was no prejudice where the aeeuied was advmed of hrr 
a l lmi ion  nghta and made m u n s w ~ i n  starementi 
*"R C.M. 10011~1121 
"'UCMJ art. 311bl See also Unimd Stales V. Sauer 15 M J 113 !CM A 19831 
'V. C M 611lbl provider the general mle regarding cross -exmat ion  ' Cross- 

exarmnation should he hmted to the iuhieet matter of the beet ex~my~acion and 
matters sffecrmg the crembiliiy of the ~ i t n e s s  The d t a r y  judge may. >n rhe 
exeicide Of &$cretion pernut lnquvy into ad&tiond matterr as If on direct.' 

The right to c r o s s - e x m e  the accvsad 3s generally h t e d  ln scope to preserve 
the accused's nghts against self-mcrimalmn Srr MI1 R E n d  3011el. !+Id R. 
Evid 608lbl. Far specific examples of the permissible scope of erosr-exammation 
see gemrally Cnited Stares v Thomas, 16 h1.J. 899 IA.C.M R 19831 Cniied 
SLBLOI V. Robideau, 16 M .I 019 ISM C.hl R 19831 

'* R C M lOOl!g! 
2'1Fai B drneussion of evidence admsslble to attack rhe credihhry of B WLIOI~I 

see generally DA Pam 27-22 
.c Y. lOOl1Cll2IICI. 

But the m u s e d  may not submf B rrif ten w a i n  affidsvrl 

"'United Statea Y Konarskr 8 h1.J 146 lC.M.A 19711 United Stales v Harrrn 
13 M J 653 IN M.C M R. 19821, Clyled SLater Y Shewmake, 6 M J 710 IN C \I R 
19781' UmLed Stater \, McCurry 5 M J 502 IA F C.M.R 19781 

"'R C.M 10011e1!211Cl: United States v Kmg, 12 C M A 7 1 ,  30 C h i  R 71 119601 
"'R C.M. lOOllc!lZl!Cl For examples of P ~ S B C Y C L O ~  rebulcal of "inferences" 

created by the defense evidence see Cniled Slates Y Strong 17 M J 263 IC M A 
19841, U m t d  SLates v KonarsW 8 b1.J 146 1C.M A. 19791. 

-'For a discussran of defense wuwr of prokclive msfru~tion~ see DA Pam 
27.173, p e a  22.15 

Bo 

"'United Statea Y Konarskr 8 h1.J 146 lC.M.A 19711 United Stales v Harrrn 
13 M J 653 IN M.C M R. 19821, Clyled SLater Y Shewmake, 6 M J 710 IN C \I R 
19781' UmLed Stater \, McCurry 5 M J 502 IA F C.M.R 19781 

"'R C.M 10011e1!211Cl: United States v Kmg, 12 C M A 7 1 ,  30 C h i  R 71 119601 
"'R C.M. lOOllc!lZl!Cl For examples of P ~ S B C Y C L O ~  rebulcal of "inferences" 

created by the defense evidence see Cniled Slates Y Strong 17 M J 263 IC M A 
19841 U m t d  SLates v KonarsW 8 M ' "" '^" '~"" '  

-'For a discussran of defense w u ~  
27.173, p e a  22.15 
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accused's election to not make a sworn statement should not be 
considered adversely.238 

Finally, the accused has the absolute right to remain silent 
during the sentencing phase of the trid.237 Unless the defense 
waives the protective the court members should be 
instructed not to draw any adverse inferences from the accused's 
silence.289 

B. LIMITATIONS ON DEFENSE EVIDENCE 
Although the rules of evidence may be relaxed during the 

presentation of extenuation and mitigation evidencez'o they are 
not totally abandoned. The defense does not have an absolute 
right to present unlimited evidence during sentencing. The 
military judge has tho discretion to relax the NiW of evidence.241 
Trial counsel should be alert to defense attempts to present 
evidence which is irrelevant or unreliable.2'z 

In guilty plea cases counsel should listen carefully to matters 
raised in extenuation and mitigation to insure that the plea is not 
improvideneed by the presentation of matters inconsistent with 
the plea.2'~ Matters disclosed by the accueed during the p r o d  
dence inquiry arguably are evidence244 and can be considered by 
the sentencing authority without being re-introduced during the 
case in extenuation and mitigation. If the providence inquiry is 
treated as evidence. the trial counsel should be able to present 
impeachment and rebuttal evidence just as though the defense 

"'United State, Y. Kmg. 12 CMA 71, 30 C.M R 71 119601, Benchbook, para 
2.37: accord Umted 51818s Y Broua 17 MJ 987 I A C M  R. 19841 Ilt was 

C"1aII"e matructioni. 
"UCMJ art 311b1 

'"Benchbook, par-. 7-12, 
"OR C M 1001lc1131. 
*l'R.C.M 10011~1131 orovides "The mrlitarv iudm 

>"So0 supra note 191 

. . I, may. with mspeef bo m a t b ~ s  m 
extenustion or mitigai~on or bath, relar the d e s  of endence" lemphssis suppuedl. 

"'See Unirsd States V. Elmne, 16 M .I 11 IC M A 19831: Uruted %etea Y 

Meade. 19 M J. 894 1A.C.M.R 19851 But e t  United States V. Goualer  18 M.d 
5s 1CM.A 19831 l d r a r y  judge ahwed hs bruetlan m rsbsvlg to  m e p t  
affidavits offered by the defense whme his d e  basis for ~ ~ I u s i o n  w88 Lhe trial 
wunsels oral addsrfmn that the affiania had changed then opmmna after they had 
been interviewed by hl. 

" 4 e e  DA Pam 27-173. eh 21. 
"'United State8 v Holl 22 M J 513 IA.C.II.R 19861. But bee bscuaaian supra 

note 34. 
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had opened the door by presenting those matters during sentenc. 
ing through the sworn statement of the accused. 

During the case in extenuation and mitigation the defense may 
not relitigate the court's prior findings of g~ilt,246 they may not 
invade the province of the sentencing authority by presenting 
opinion testimony about what would be an appropriate 61- 

tence,*+6 and they may not introduce evidence concerning court. 
martial sentences other accused received in separate trials.*" 

Even when the defense has a right to present certain matters to 
the sentencing authority the trial judge has discretion to decide in 

The court held fhs t  i f  WBB proper for the trial jud& t o  prevent Sergeant Teeter 
from rehrjgalrng the iindmgngn of tho court 

In Brown the defense counsel attempted t o  persuade the court members to 
reeonrider their furdingr. The trial judge properly prahbired Lhe defense counsel 
from "ring the sentence argument t o  chalienge 01 relitigate che court's findings 

Finally, Woods presents a nwei  twrat to the 1 8 8 ~ 0 .  In Woods the tnal judge 
allowed the accused to present ha defense for the first time during exrenuation 
and mitigation and allowed the defmnse muniei co urge rlconardmtion When the 
defenae tactic backfrred the accused argued on appeal thar the trial judge erred ~n 
permitting the defense evidence. The court held that the trial judge has the 
discretion to prohibit rebtigstion of the fmdvlgs but IS not required ta do BO. 

"TJmted Ststss Y Taylor, 21 M J 840 IA C M R 19661 (The defense 18 entitled 
t o  present eompelenl ewdenee mgudmg the effect a parf~evlar sentence or 
punishment wll l  have bur may not have witne88es express M ~pYlion on what t m e  
of JBOCBIIC~ 1s appropriace. Recommendations about an appropriate punishment are 
not heiphi Lo the fact finder. n8 requrred by Mil R Evid 701 and pose the 
danger ai unfair prejudice and confuion of I~YBII. Umted Staces 5 Carter, SPCM 
17172 (A C.M.R. 17 Nov 19621, accord United States v Randolph, 20 M J 850 
(A C.M.R. 19651 Improper for govsmment nggravslron witness t o  recommend a 
bad conduel mschargel, Umted Stales Y .  Jenkvla 7 M J. 504 iA F.C M R 19791 
improprr for government wicneii ta recammend the maumum pumshmentl 

"'The sccusedr senlene~ must be an individualved determination by the 
~ ~ n t e n c m g  authority See e . 8 ,  United States Y .  Mhmaluy 1 
C.M R. 176 119591, Umted Sfatel Y McPeeee, 30 C M R 163 
d m  Umted Stales V. H u t c h s o n .  15 M J 1056 IP.M.C M R 
capital esse Lhe accused emnot mlrcdu~s  evidence that B maceused had B pretrial 
a p m e n f  guaranleevlg B speerfie sentence IYnitation. sentence disparity between 
a eosccused and the accused EBMOL be argued at Lrial even though under some 
evCYmsfaneBS sentence eompar,son IS appropnate 0" rwiew I 

For a discussion on how appellate couns d e f e r m e  sentence appropriateness 
when chire are hghly dmparats ~anrances m closely riatpd C S S ~ B  eee United 
States V. Ballard. 20 M.J 282 IC M.A. 19851 United Srafes Y Sn~llvlg, 14 M.J 
267 (CM A 19621 Umted SLater V. Olinger, 12 M .I 458 1C.M A 19621: United 
Stales V. Smith. 15 M J. 946 (A F . C Y R  19831 Uryted States V. Theherge. 15 
M.J 667 IA F C Y R. 18631' United States Y Harden. 14 M J 698 iA F C M R. 
19621; Umled States Y Scantland 14 M J 531 IA C M R 19821 
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what form that testimony must be praduced.~'$ Under some 
circumstances the trial judge may properly compel the defense to 
use an adequate substitute far the live testimony of a material 
witness.z48 

C. CROSS-EX4.MI.W Tl0.V OF DEEEVSE 
H 'ITVESSES 

Trial counsel should interview all defense witnesses (except the 
accused) prior to trial and should be prepared to conduct a 
cross.examinatian exposing any weaknesses in the foundationa5Q 
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or logic of defense witness's opinions about the accused's charac- 
ter. Crossexamination should also be used to lay the predicate far 
rebuttal testimony. Although it would be improper to interview 
the accused 05 the trial counsel should anticipate 
possible areas of examination and should be prepared to conduct a 
eross.examination if the accused makes a w o r n  statement.2j~ 

The trial judge has considerable discretion in defining the 
appropriate scope of cross.examination.2~3 The scope of cross. 
examination should be limited to the subject matter of direct 
examination and matters affecting the credibility of the wit. 
n e S s . 2 ~ ~  

Specific incidents of uncharged misconduct can be inquired into 
if they impeach the credibility of the witness or are probative of 
u n t ~ t h f u l n e s s . ~ ' ~  When accused testify under oath they waive 
the privilege against self.incrirnination with respect to the matters 

statement. 
'"RC M 6111hl I"The mhLary judge may. m the exercise af discrecian, permit 

inquvy mto addmonal matters BS if on direet"l Samples of eross.erunulatian that 
do not e x c a d  the m p  of direct are a d  forth m The Judge Advocate Gsneral's 
School, U.S. Army. Vol. I ,  Criminal Law Text, Evidence 5 9-10 IMay 19661 T h r  
~ e c ~ i o n  fists n number of cases where the trial counsei exceeded Lha scow of dum 
e x m a t i o n .  the results might have been changed however, by dIff&t cross. 
e x m a t l o " .  

"'R C . 3  6111bi. Umted States Y Gamhuu. 13 MJ 423 IC M A. 19621. I B ~ ,  e . 8 ,  
Umfsd Stsrts Y Lang, CM 443662 !A C M.R 29 July 19631 !The accused made B 
sworn i l s lem~nt  fhsf hrs mvok~ment  wlfh drugs destroyed hla marriage. he had 
not used drves smee his amrehension. he U e d  lua ioh. and he deilred LO SLBY m 
the Army 0. croas-ex&&n the trial counsel &ked whether it was Lme ;hat 
since preferrd of charges hs duly performance had been bad and had meluded 
meidents of fivlure t o  repay as wsU 8s drmk on duty Cross-ex-natron exceeded 
the scope of dimeti: Umlod SLates Y. Rahideau. 16 M J. 619 iS.M C M R. 19631 
iThe aeeudsd made B ~ w o m  wtement  chat he drd well durmg B p m r  enhsrment m 
Lhe Marine Corns. On erosssramvlstian Lhe frid Counsel asked the accused what 
hls rntentmns &e regardulg future SBIYICB and why he commtted the charged 
offenses Cross-exmnation exceeded the scape of direeri. 

>"Mil R E n d  6081bi, QOO. a * ,  Umted Statsi  Y Tubman. SPCM 17962 
IA.C.M.R. 13 Jan 18641 In Tubrnon the accused was eonireled of drug offenses 
uiarng out of two separate Lransacfianr During extenusrion and mifigatron the 
accused testified under oath that he distributed the dmer  as a favor LO 8 frrend. 
On crosrsrunmatron the rrial e o m d  asked rhe aeciaed whether four YPUS 

earlier he had sold drugs and made a false official statement ahout hn 'drug 
mvdv~ment  The ~r09(1.exmmatm was proper hecause the accused vltimafed 
through hls L e i l m ~ n y  that he had never been inwived uiLh drugs before The 
 rid COYD~~I  was entitled t o  danfy that tssrimmy Once the accused unequivo 
cdly denied my pzmr drug mvoluement he could be impeached wilh spacdrc 
mcidentn of prior drug related mseondvci 
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concerning which they te~tify256 but do not necessarily waive the 
privilege against self-incrimination with respect to collateral or 
unrelated incidents of uncharged misconduct.gs' Because the trial 
counsel is unable to interview the accused the trial judge should 
be liberal in granting some latitude for "fishing" during cmm- 
examination so long a8 the questions don't invoke the privilege 
against self.ineriminatian. 

VI. THE PROSECUTION CASE IN 
REBUTTAL 

If the defense counsel puts an any evidence in extenuation and 
mitigation the trial counsel has the opportunity to  present 
evidence in rebuttal.258 This includes the opportunity to rebut any 
factual assertions the accused may have made in an unworn 

'bcMd. R Evid 3011el. 
'"Mil R Evid. 6081b1, lea,  e g , Ulyted States v Thomas. 16 M S 899 IA C X,R 

19831 The accused made B sworn statement that she reeogmed the $etionsnesi 01 
her offenses. regretted committing the crimes, and desired t o  be all that $he fmid  
be ln the Army On cross-examination the trial counsel asked who had initiated 
the charged sale of drugs and where the urnsaction took place The scope of 
cross-er-auon exceeded the mbieet matter of direct er-atlon and thus 
violated the accused B prwllege aglunst seif4ncnwatlon 

Thomas is B good lYuitralmn af how fiulvre t o  prepare rn s f fecwe C ~ I -  
ex-ation can underme an othenulse good ~enrenemg strategy. The t r d  
~ounisl ~ p p a r ~ n d y  wanted to highhght agpavatmg factors about the aecuned'a 
sale of drugs Aggravarmg factors properly melade that the sale of dmgs was to 
another saldIer. that the d e  occurred YI the barracks and that the sale waa made 
wrllingly and withour any persuasion 

The trial murid had several mtions avarlable to eaeit thin informatlnn Frs i  ~ ~~~~ ~ ~ 

beeau.ie Thomas pled guilty pura& to a pretrial agreement. these matters could 
have been put into the stipulation of fact. See sums note 46 and aeeompan*ing 
text Second these matters could have been presehled through the tealbony of 
witnesses as aggravaoan See s u p m  note 165 and ~cccompsnying text Finally, the 
trrd ~ o u n ~ e l  eodd have *hated the rnformstmn though m different CTOSS. 
examination tactic The trial counsel could ham teste4 ,he ~ , n , . s v , m  nf tLs . .-. .-- .... _. 
s c c u s d a  d i r e c t  exvnination and used the queatims Lo mahe the argvnent by 
a s h g  questions auch BQ. 

You mdicatsd rhat you r e c o g m e  the B B ~ O Y S ~ ~ S B  of your offense. 
Why is it aeriouil" 
"What speofic factors about your Cxme do you feel makes it 
serious?' 
''Doesn't the fact that yonr sale took place on pasf ,111 the barracks1 

"Why do you regret having sold drugsl" 
"Do you regret having involved another s a l b ~ r  ln drug ~ 8 8 7 ' '  

''IS it regrettable that you sold drugs t o  anokher d d i e ~  who might 
use those drugs and harm hrmreif or ather pmpie?' 
"Do you regret havlng flagrantly u n d e r w e d  the Bsclphn. of yovr 
unit by mahvlg the barracks B h g  hangmt? '  

make your sale Of drugs espsciauy 18*SOY97 

"'R.C X lOOlid). 
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statement.258 If the trial judge relaxed the rules of evidence for 
the defense during the case in extenuation and mitigation the trial 
judge may relax the rules of evidence to the same degree during 
rebuttaL2@0 Rebuttal may properly include evidence to  impeach 
the credibility of defense witnesBe6,2b1 including the accused If B 
sworn staternem was made during extenuation and mitigation.96' 

Pretrial preparation and "game planning" is essential to take 
full advantage of any "open doors" created during extenuation 
and mitigation. Trial counsel can help open doors by doing B g w d  
eross.examination of defense witnesses. If crassexamination quer- 
tions are legitimately directed at  exploring the direct examination 
the trial counsel can rebut matter8 elicited during the cros~1. 
examination 283 

"'R.C.M 1001!c!1211CI See, s g  Umted StaCes Y Wallace ACM 526482 
iA F C Y . R  2 Nov 19841 isfter eeeusd  made an Y ~ P W O ~  statement 'eying he 
had never used drugs at Edwards Ax Force Base the government rebuttPd with 
an otherwise rnsdmissible letter of zeprimand for use of mmjuma while a ta t ion4  
there), United SLafes v Wright, ACM 23922 !A.FCM R 30 Aug. 19831 iThs 
accused durmg an un%win statement said 'I would !&e to get my Irk 
straightened out 81 soon 8s I cm get all this bad stuff behind me ' Tnai counsei 
could not rebut with evidence that the accused cried LO sell drugs again bolore 
trial because ~f didn't rebut any factual assertion!. 

'YR.CY 10011dl. accord Mil. R. Evid. l l0l:cl  ["The application of lheae d e s  
may be reisaed m ieniencmg pmeedmgs 88 provided under R C.Y. 1ml' ' l .  

"See, eg  Md R Erid 606lal lopmion and rsputstmn eildenei of character for 
untmthfulnessl' Md. R. Evid 6081~1 !evidence of bias, prejudice. or m y  motive to 
misrerrresenri: Mil. R. Evid 613 Iexlnnac evidence of o m r  mcansrrtsnt a ta te  
mentil. 

~"lf  rhe accused maker rn unsworn statement he or she d m  not become a 
w m e d  and the mal counsel cannot rebut Lhe slatemmi rnth endenee of 

untmthiviness Iunle88 the defense has presented specific endence of truthtuintial 
United Stales Y Kanarski, 6 M S 146 IC M A 19791, Unrlsd States v H-8, 13 
M J 653 IN Y C M  R 1982!, Umfed States Y Shewmahe, 6 M.J 710 IN C M . R  
19781. UmLed Staler \ YcCurry 5 hl.J 502 :A F.C.M R. 19781. 

''.See, e # . ,  United States Y Rodgers, 18 Y J. 665 1A.C.M.R 13841: Urvted 
Stews v Jeffrres 47 C Y.R 639 :A F.C.M R. 13731. 

In Rodpen the accused was convicted of p o s s e i s m  and hstrrbufion of hashah 
on 21 June 1983 The defense presenud three aermmlr who Lemlled lhal  the 

On rebuttd the r r d  e o ~ n d  was permttsd t o  mtrodvced Lhe B F E Y P ~  I prelriai 
sdmrsron Lhat he had sold hashish on eight other m~asmns and had amokad 
hashish mne or ten f m e b  m the l a i t  year 
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The appellate courts have been liberal in interpreting the 
permissible scape of rebuttal by holding that the trial counsel can 
rebut impressions and inferences created by the accused or 
defense witnesses.2e' There are three specific limitations on the 
liberal right to present rebuttal evidence: defense opinion evidence 
about general good duty performance and recommendations for 
retention in the service do not open the door to rebuttal with 
evidence of specific act8 of misconduW~j  defense evidence of 
remorsehhess cannot be rebutted by evidence of the accused's 
pretrial silence: and288 defense witness's recommendations for 
leniency cannot be rebutted by recornmendations as to any 
specific punishment.ze7 

"'United Scales V. Strong. 17 M J. 263 1C.M.A 19841, United Stares v 
Xanarslti. 6 h5.J. 146 1C.M A. 19791: Umted States Y Murphy SPCY 19476 
IA C M R. 30 Mar. 19841: United State8 Y. Maniel. 12 M J. 641 1A F C M.R 19811, 
United States V. O e n u g ,  20 M . J  935 IN M.C.M R 19651 

In Sfmng the defense pesented elrdence that durmg B prior enlnfment the 
sccuned received 8 goad conduct medal and an honarabie discharp.  The t r d  
counsel rebutted wlth othemlss mdmssible evidence of naniudieial pvrvshment 
administered durmg the p m r  enlstment The defense had Lned t o  create the 
mpresaon that the aeeuseds prior enlistment was unblemished. The trial counsel 
is entitied LO rebut impressions and mfereneen created by the defense evidence. 

In 8 rehearing an ienlence held at the U.S. Dinciplinary Bwracks. Sergeant 
Konarski presented members of the pnson cadre r h o  testified that he should be 
r e t m e d  m the BBII~CB 88 an SCO and no further eonfmement WBQ necemary The 
tnal counssi rebutied m i h  expert psychiafrle and psyeholo@eal evidence thal good 
behawar dvrmg eonfmernsnr does not insure good behavior outaide confinement: 
the aeevred could profit mare from treatment in the disciplinary barracks than 
from outpstient treatment as a paroiw: and tho accused IS hkdy to repest hi8 
crimes if released from confmement. The court held that t h e  WBI proper rebuttal 
because the defense witness's recommendation for retention m the service 
neceasarlly imphed a behsf that the seeused r d d  have continued g a d  duly 
p ~ r f o i m a n c ~  and wadd not comrmt future c r m ~ s  

In Muiph) the defense presented doeumenlary evidence Lhst Lhe accused 
received m good conduct medd for the period 15 January 1960 throvgh 24 January 
1963. The trial eounasi w u  pernutted t o  rebut w t h  testmony of the accused's 
fxil h e  wpervisoi who testified thst  durmg that pr iod  the m u s e d  requited 
constant su~e~vis ion or else he wouid ED to his mom or another secrmn and 90 t o  
BkP.  

In Opening the defense mlrodueed rn enlisted performance evalusrion for the 
p r i d  14 June t o  27 October 1981 which s a d  the accused &giy foilawed 
commands and iegyiarione. The trial counsel rebutted rive evidence by prenentmg 
an ofhemme madmssibie record of nonjudicial pumshment for poiseinon of 
mariiuana on 18 July I981 The court held thal rhs  was proper rebuttal because 
the defense had created the reasonable mferenee that the s c e u s d a  record for that 
p e n d  of flme eavered by the performance evdvslian r a g  unbiermshid 

"'%United Stares Y. G a m b h .  13 M.J. 423 (C.M.A 19821 lreiymg in pari on pma 
138111, MCM. 19691 

'Wnited Scate8 V. Friedman. 1 4  M . J  866 1C.G C M R  19821: United Stales V. 
Morris, 9 M J. 561 IS.M.C.M R. 19601 

'Urnfed States Y Jenkins. 7 M.J 504 IA F.C.M R. 19791 (improper for 
government wmess t o  recommend "the mavmvm purnshmenl"1 
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VII. OTHER FACTORS WHICH MAY BE 
CONSIDERED ON SENTENCING 

A. PLEA OF GUILTY 
Upon a timely defense request, the accused is entitled to an 

instruction that a plea of guilty usually saves the Government 
time, effort. and expense.2a8 

B. TIME SPENT IN PRETRIAL CONFINEMENT 
The military judge must instruct, upon defense request, that 

time spent in pretrid confinement should be considered in 
deciding an appropriate sentence.268 Since the accused receives 
administrative dayfopday credit for time Spent in pretrial COW 
finement2'0 a complete instruction should also inform the court 
members about the administrative credit.2T1 

C. THE ACCUSED'S FALSE TESTIMONY ON 
THE MERITS 

If the findings indicate that the court must have disbelieved the 
sworn testimony of the accused on the merits. it may consider the 
accused's mendacity during sentencing if certain prerequisites are 

followmg mtmcfion. 
In delermvung m approprmfe s~nlence m Lhs case you ahould 
consider that the accused haa spent -days m pretnd eonflnement 
In this cannacnom, you should consider rhe fact ths i  if you adjudge 
confinement . a8 part of your sentence. the -days lheilshei 
~ p e m  in pretrld confinement will be c r d l e d  agavlst any sentence to  
eonflnemenl you adjudge. This credit will be &en by suthoritisi st  
the c~r rec rmnd  fac i ty  where the accused i s  aent Lo serve confine 
ment and wil l  be given on a day-for-day basis 

Stark, 18 b1.J 6 2 i  n 3,  m e  el80 Umted Ststel  Y Nmnm, 21 Y.J 163 1A.F.C Y R. 
19861 (the court members should also be instructed how many days u d t  uill be 
even rf the accused reeeive~ credit for &gal pretrial confrnemenf pumant to 
R.C.M 3051k11 
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met.2'2 First. the court278 must conclude that the accused lied.274 
Second. the court must conclude that the false testimony was 
wUful and concerned a material matter.*'b Finally. the court may 
not punish the accused for lying but may properly consider the 
accused's false testimony only as a factor relating to the 
accused's rehabilitative The military judge must give 
a limiting instruction outlining these prerequisites if the trial 
counsel argues the accused's mendacity.2" The military judge 
may give the limiting instruction ~ u a  sponte even if the trial 
counsel does not argue the matter.2'8 

D. THE ACCUSED'S ABSENCE FROM TRIAL 
If the accused is tried in absentia the sentencing authority may 

not punish the accused for the unauthorized absence but may 
consider the accused's voluntary absence a8 an indication of the 
accused's rehabilitation patential.z7s 

E. ADMINISTRATIVE CONSEQUENCES OF A 
SENTENCE 

As a general d e ,  the court members cannot be instructed an. 
and cannot consider, the administrative consequences of their 

"Umted States Y Wanen, 13 M.J. 276 1C.M A 19821. 
"nTheie prersqusites also apply 10 the mhmy Judge when mmg as ientenemg 

authority. United States v Beaty. 14 h1.J. 155 1C.M.A. 19821 
"'Umted States Y .  Warren. 13 M.J 276 IC M.A 19821 
"Id. The appellate e m i t  may b w h g  t o  forgive the mal judge for omibting 

the portion of the mstmctim if it le elem ham the facts thsf if the court 
members beheved the accused Led it mnsf have lnvolved matend matters United 
States V. Carey. CM 441279 120 May 19831. 

""Urntad States Y Warren 13 M.J. 276 iC.M A. 19821. The trial judge must 
make It clear thsf the court members e a n n ~ f  punish the accused for committing 
perjury. United S t a t e  v Watldns 17 M J. 783 i A . f  C.M.R 19831. 

Failure ID limit consideration to mpsc t  on rehabhtatton IS not cured by the 
general instruction Lhst the accused should be ''sentenced only for the offense for 
which he has been found guilly " Cnlted States v Mire .  SPCM 18301 IA C hl R 
7 Nov 19831: United States V. Carey. CM 441279 1AC.Y.R 20 May 19831: accord 
United States V. Pomter. C Y  412435 iA C.M R. 30 Dec 19631 improper for trial 
counsel to arms "rehaburation is not even M issue" for II drug peddler who Poi 
to the rmlirazy iudgel. 

'Tlrnted SIates V. Gore 14 M.J 915 IA C M R. 19621, Umted States Y .  Rench. 
14 M.J 764 IAC M.R 19821: United States V. Barter.  14 M.J. 762 IA C M R  
19821. 

"Urntad States > Csbebe. 13 M J. 303 iC.M A. 19621 The Women ms~mctmn 
CM be given aver defense abpcction Umfed States V. Fisher 17 M J. 766 
iA F C M R 19831. 

"'United States Y Chapman. 20 M J 717 iN M.C.Y.R 19851. penhon for ~ e u m  
granted. 21 M.J. 306 iC.M.A. 19861 
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sentence.280 Their duty is to adjudge a sentence based on the 
evidence presented in court without regard to outside consider. 
atians such as the possibility of clemency actionzal or the 
possibility of parole.z8z Command policies and directives regarding 
the disposition af offenders or directives impacting on the military 
corrections system are not appropriate sentencing factors and the 
military judge has a sua sponte duty to exclude them from 
consideration.283 The court members may, however. consider that 
a punitive discharge is a serious punishment2s4 which deprives an 
individual of substantially all henofits administered by the Veter. 
ans Administration.2B1 

Although the guidelines in the area are unclear, there is mme 
authority which suggests that a military judge may consider 
administrative consequences of a sentence, such as rules govern. 

"*Uoired Stales v €Us. 15 C M A 8. 34 C M R 451 119641: United States v 

"'Benchbook, PUB 2-37 
>"'So#, o g ,  Lruled Sralas v Bates. CM 443075 !A C A1 R. 11 Apr 19841. United 

States v Howell 16 M S. 1003, 1007 lA C.h.1.R 19831 ISmghran J .  concurring1 
i m n m ~ e r  for trial counsel co tell court members t o  consider fact the accused wlll 

Wheeler, 18 M J 823 IAC.Y R. 19841 

ted States 5 Grady, 16 h.1 J 276 iC M A 19831 !The mention of command 
tion of offenders invades the pmimce of the cowf members 
roprlafe sentence and nsks ~mproperly mjectmg rhe 'lam. 

man el'' mto the court-marf14 senienemg Thli 
trlal c o u n d  and the defense C O Y ~ J ~ ~ J ,  see iho L 
1C.M.A 19881 limpraper reference t o  Chref of S 
Urured Stsies Y Sehomakei. 17 hl J 858 1S.M C 
the Marme Corp'r sfrang pohcy agnnif drugal. 
81 I589 I S K C I 1 . R  23 Aug 19641 limprap 
Operations anti-drug burr words "Sot on m? WBCC not in my ship, and "of m 
my X a ' y ' t  Unlted Ststei  v Harris ACM S 2 6 1 6 i  IA F C Y R 25 Jan  19641 
Improper reference 10 Air Force drug policy1 Unired Stater Y Kiddo, 18 M J 176 
IA C M R  19831 Improper for tnal munsel t o  purport to  speak for the eonwning 
authontyl. 

But ef Umfed Stales v Colon-Rodriquei. CM 443211 1.4 C M R 30 June 19831 
ITrial counsel argued Y a w  Army needs for chis individual not t o  ~ e m l ~ n  ~n the 
aervyico any longer " T b i  argumen~ was proper because it m m l y  informed rhe 
members fhst  they should consider the needo 
command pohcy or the opmmni of bgher avrhor 
l i  M J 846 IN Y.C.M R. 19841 lbn the facU of the case I t  %as not preludmd 
error for t r d  murid to refer to the Commandants's drug pohcyi United States r 
B w s .  18 Y J 624 lA F C.hl R. 19831 ifrial munael argument rhat l e  try to let 
everybody know what our pohc) IS m the Ao Force WBQ noC mproper because ~f 
mdn't refer t o  any ipecdic pohcy and therefore did not ~uggssr any particular 
aentencei 

*.See Umred Sfales Y Sonano. 20 Y . S  33i IC >I A. 19861 *it was error far che 
tnal judge t o  m ~ m e f  that  A punirive discharge ma) affect m accvreds future 
w l h  regard 10 ius legal nghts. eeonomc ~ p p ~ r t u n l l l e i  and sacral accepfsbliy ' 
inscead o f '  wail d m l )  affect . . I. 

>"Cmted States Y Chasleen 17 M J 580 !.A F C.hl R 19831 Unmed Stace8 Y 

Simpson, 18 M J. 506 1A.F C h1 R 19831 
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ing parole eligibility. when sitting a8 the sentencing authority.286 

F. PURPOSES OF SENTENCING 
If requested by either side, the military judge may in his or her 

discretion instruct that the five principal reasons for adjudging a 
sentence are: protection of society from the wrongdoer; punish- 
ment of the wrongdoer; rehabilitation of the wrongdoer; preserva. 
tion of good order and discipline in the military and the 
deterrence of the wrongdoer and those who know of his/her crime 
and sentence from committing the same or similar offenses.28' 

General deterrence may be considered (and argued) as an 
appropriate factor so long as it is not considered to the exclusion 
of other appropriate factors.288 Specific deterrence is also a proper 
sentencing consideration.zse 

The military judge must tailor his or her sentencing instlvctions 
to the evidence presented in the c a ~ e , ~ ~ ~  and must stresa the need 
for an individualized 8entence.291 

G. SENTENCE WORKSHEET 
In a court.martial with sentencing by members the trial counsel 

will ordinarily prepare a eentenee worksheet tailored to reflect all 

Thus. rn eeehinp to m v e  at an m ~ r o m n t e  nenience. J u d e  W 
"See United States v Hannan. 17 M.J. 115 iC.M.A. 19841. 

amunited States Y. Hubbard, CM 446993 IA C M.R 26 Dec 19851 i b  expert WBS 
pei rmt td  to test& chat ehdd $81 abusers have about 70% reehnsm when they 
don't receive Irealmenf, trmmenl ahauld Y P Y B U ~  eansi8t of two or three y e u s  of 
iaalatlon therapy, and the diieiplinary barracks has m e  of the beiil sex offender 
trsatment p r o n m s  m the worldl. United States V. Garcia, 18 M.J. 116 
IA F C M.R. 19811 lthe r r d  cound was permtted to lntrcduee endenee that men 
who commit sexusl offenoea with children have over 80% rmdiv%m when not 
meareerstad1 
"United States Y. Wheeler, 17 CM.A 274, 38 CM.R.  72 110671. IQB .&o R.C.M 

10051al &scusamn, Wruted States Y Slaton, 8 M.J 254 IC M A 19791 l~rror not t o  
initruct that  msntal impavment was a mugating farrori: Urured States V. Below, 
A C M  526133 IA F C M R 28 Oct 19831 ismor not t o  comment on the accused8 
combat record1 

R C.M 10051e1141. See, e g , Uruted Staka Y Smart. SPCM 20163 1A.C M R. 28 
Feb 18841 lpinin error for trial e ~ u n s d  to up court mernbsrs t o  mea* vengeance 
an the aceu id  t o  m&e np for the fact that two of ths p m d  membus had been 
victims of unaolved larcenies in the part) 
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sentencing alternatives.?-2 The military judge and the defense 
coun~el examine the worksheet at an Article 39(ai session.2Bs 
During deliberations. the court members use the sentence 
worksheet as a guide to  assist them in putting their sentence in 
proper form.2@' The worksheet is marked as an appellate exhibit 
and attached to the record of trial.285 

VIII. SENTENCING PROCEDURES 
A .  VOTING PROCEDURE 

After all the evidence has been presented. counsel have made 
their closing arguments. and the military judge has instructed on 
the law, the court members retire to deliberate on the ~entence.280 
Deliberations must take place with a l l  members present and 
without any outside intrusions 29. 

Before voting. the members should enter into full and free 
discussion of all available evidence.zge The members may ask for 
additional evidence if It appears that they have insufficient 
evidence for a proper determination or if it appears they have not 
received all available admissible evidence.2e* 

When the court members have completed their discussions each 
member may propose a complete sentence in ~ i t i n g . 3 ~ 0  The junior 
court member collects the proposals301 and delivers them to the 
president of the court who arranges them in order of severity.302 

"'R CSI 10051e111l discussion. For m example see SICM 1584. npp 11 But c/ 
United States V. Brandolini. 13 Y J 163 lC51..A 15821 1n0t error to omit "no 
oumrhmenr' from the aorksheet where ~r WPQ not B ~llav~ible  alrernalwel. 

'R C hl 10061el discussion 
.' Id 

'Benchbook, psra 2-38 m e  Y ~ S U  Lnifed Stares , Kmg. 13 Y J. 836 812 
iA C M R 19821 (error for trial judge not t o  allow defense CDunSei Lo e r m n e  the 
mrksheef and not fo append the rorkiheet t o  the  rid recardl 

s*'R C M 10061al 
>p Td 
"RC.M 10081bl 
'-id The d l a r y  ivdge decider whecher the additional evidence wil l  be 

produced BQ an mlerloeulorg. dacretionary ruhng Factors the trial Judge wfl 
consider include the difficulty ~n obrwnmg the ~ i r n e s s ,  the malendxy of the 
erldence the Ukehhoad that the evrdence IP subject t o  B clam of prwilege. and the 
obiecfrons of the partier Umted Stares % Lampani. 1 4  M J 22 26 ICY A 15821. 

=R c M ~ 0 0 6 i c l  
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The court members then vote an the proposals by secret, written 
ballot303 begiming with a vote on at  least severe proposal.Bo* The 
members continue to vote on the proposals in the increasing order 
of their severity until the required number of concurring votes are 
obtained to select a sentenee.305 

For sentences including the death penalty, the vote must be 
unanimous.sa6 For noncapital sentences, a two-thirds concurrence 
is required for sentences including confinement far ten years or 
less,307 and a three.fourths concurrence is required for sentences 
including more than ten years confinement.306 

If none of the proposed sentences receive the required amount 
of concurrence. the members repeat the entire process of discus. 
sion, proposal, and balloting.goQ The court members have no duty 
to agree on a sentence; therefore, it is possible to have a "hung 
jury" on sentence.a1o The military judge may not coerce the 
members into reaching a compromise sentence.3" If the members 
cannot agree on B sentence, tho military judge should declare a 
mistrial and return the ease to the convening authority who may 
direct a rehearing on sentence or order a sentence of "no 
punishment."3'2 

The court must announce its sentence as soon as it is 
determined.s'a "Announcement" occurs when the president of the 
court reads, in open court, the sentence which was actually 
reached by the court during its deliberatians.31' 
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Prior to announcement of the sentence, the military judge 
should review the Sentence worksheet to  ensure that the sentence 
1s in a proper form.315 Examination of the sentence worksheet31a 
or oral clarification of the ~orkshee t3~ '  does not constitute 
"announcement" af the sentence. 

If the president of the court incorrectly states the senienee 
which was agreed upon during deliberations this "slip of the 
tongue" does not constitute an announcement of the sentence.31e 
A "slip of the tongue" concerning the court's sentence can be 
corrected anytime before the authenticated record of trial is 
forwarded to the convening autharity3le without resort to formal 
reconsideration procedures.32o 

In announcing the sentence, the president should not disclose 
the specific number of votes for or against the If the 
court's oral announcement of a sentence is legal and unambiguous 
a conflicting worksheet does not affect the validity of the 
sentence.322 

B. RECONSIDERATION OF SENTENCE 
After a sentence proposal receives the required number of 

concurring votes during the balloting, that sentence becomes the 
find and there can be no further balloting unless done 
pursuant to  proper reconsideration procedures.324 

The court32b may reconsider a sentence with a view tOwUd3 
decreasing it anrtime before the record of trial is 
A sentence can be reconsidered with a view toward increasing it 
onlv before that sentence is announced in onen 

% C Y  1009 
R C \I 10081ei discussion Under the 1884 hlanud rhe court  la no longer 

required to announce that the required concur 
rence %as abrmned There LQ B presumption rhar the coun members properly 
campbed a i fh  tho mli~ary judge's vmmg ins lm~f ioni  R C M lO0Blel analysis 

rro-thrds ' or ' threefourths 

"Lnired Sfatea, DonneUy. 12 Y.J. 603 1h.F C S1.R 18811 
-'R C hl 1009idi discussion 
"R.C hl 1008 
"The rml~car) iudge preridmg over a trial by military judge done may 

reconaider a isnrence m aceordance with she same timing ilmllafions apphcable t o  
reconmderalion by the court members 

'.'R C hl 1008iai 
' R C kl 10081bl 
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As a general rule the military judge does not instruct on 
reconsideration procedures unless one of the court members 
requests the instruction or proposes reconsideration.az8 Once a 
timely proposal for reconsideration is made by one of the court 
members the entire panel must vote an whether they wish to 
reballot.3*8 Voting must be by secret written ba l l0 t .3~~ A sentence 
may be reconsidered with a view toward increasing the sentence 
only if a majority of the members vote for reconsideration.JS1 A 
sentence which includes confinement for more than ten years may 
be reconsidered with a view toward decreasing the Sentence if 
mare than onefourth of the members vote for reeonsideration.ss2 
A sentence which includes ten years of confinement or less may 
be reconsidered with a view toward decreasing the sentence if 
more than onethird of the members vote for reconsideration.J3S 
The following chart shows the number of votes required for 
sentence reconsideration by various size panels: 

To decrease B To deereane B 

Number of To increase sentence of sentence mer 
court member8 B e ~ n f e n e e  10 yesrr or le38 10 years 

3 2 2 1 
4 3 2 2 
5 3 2 2 
6 4 3 2 
I 4 3 2 
8 6 3 3 
9 5 4 3 
10 6 4 3 
11 6 4 3 
12 7 5 4 
13 7 5 4 
14 8 5 4 

C. DEFECTIVE SENTENCES 
Normally, ambiguities or illegalities in the sentence should be 

detected by the military judge when the gentence worksheet is 

'YBmnehhmk, para 2.30. United States Y. Bridges. KMCSl 81 1964 !N M C M R. 
7 Feb. 19841 lalthough thz trial judge can elarlfy amblguifies in B sentence reached 
by the COUL members. it i s  improper for Lhe trial ivdge t o  auggeaf Lo the court 
members that they shadd reconsider rhsv verchctl. 

:rR:C.M 1009ld112) 
-,a. 
"'R C.M. 1009!dl1311Al 
"'R.C.M 10091d11311B~lul. 
"'R C.M. 10091dl!31iBllY1 
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examined prior to announcement of the ~ e r d i c t . ~ J *  After rhe 
sentence is announced, the military judge can seek B clarification 
of the ambiguity or illegality any time prior to adjournment3Sj 
After the ease is adjourned, the military judge may initiate a 
reconsideration proceeding but only with a view to clarifying or 
decreasing the senten~e;3~~ the convening authority can order a 
proceeding to seek ~larification?3~ or the convening authority can 
approve the lowest legal, unambiguous sentence adjudgd33'  

The court may not suspend a sentence;339 that authority is 
reserved to  the convening authority.3'0 A recommendation by the 
court to suspend a sentence does not. standing alone, impeach the 
~entence.~" 

Once a sentence is reached, there are strong policy reasons for 
preventing collateral attacks on the procedures used by the court 
to arrive at  their sentence. 

The sanctity of the deliberative process LE protected by a 
deliberative privilege designed to provide finality to  proceedings 
and to promote full and free discussions during  deliberation^.^'^ 
The general rule is that the court will not consider testimony or 
affidavits from court members343 or third parti&*< offered to  
attack the internal procedures of the jury unleds the party 
attacking the verdict alleges that the verdict w a s  tainted by 
outside influence; extraneous prejudicial mimmation; or unlawful 
command influence.s+e 

"'R C M 1006iei dmeuniion. 
"'R C Y 1OOBlci121lBI 
-'*R C M 1009Ic1121,B1, R C M. 10091bi 
"'R C M 10091c1131 
A,,+ 

"'Enired States Y Oechi 2 31 J 60 IC hl A 19761 
"'UCMJ art llldl 
"lSsm, e g  UmUd States Y Cimoh. 10 hl J 516 14 F C M  R 19601 United 

"'R.C.M. 923 Mil R E d d  509 h111 R ELid 606 See aim De- Thhs 
States Y M f L a ~ r m ,  9 M J. 865 IA F.C 11 R 19801 

Dslibsiatiue Pnrilrgr Lhdei M R E  60s. The Army Laryer. Nou 1981, sf 1 
Crimvlal Law Division, TJAGSA. ~Vea Decelopmmts in Impeachmmt a i  Verdicts 
The Army Lawyer. Oel. 1955. at 38. 
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Although the d e s  against impeaching verdicts expressly cover 
verdicts reached by court members. the same limitations apply 
when one of the parties to the trial seeks to impeach the verdict 
in a trial by military judge alone.846 

1. Outside influence. 

Outside influence probably is limited to direct influences on 
court members such as threats to members of the panel, bribery 
of court members, or threats to the member's family.347 

2. Extraneous prejudicial infomation. 

"Extraneous prejudicial information" includes consideration of 
any matters not properly presented for consideration during the 
trial such as improper referral to the Manual or other legal 
authority;g4$ unauthorized visit to the crime scene;349 private 
conversations between a witness and a court membWs0 and 
prejudicial remarks by the bailiff to a court member.nsl 

3. Unlawful command influence. 

Unlawful command influence includes bath the illegal use of 
superiority of rank by a senior court member to influence a junior 
court member,"* and improper direct and indirect influences brought 
to bear on a court member by other senior officers such as the 
convening authority or the court member's commanding officer.353 

"'United States Y. Rice. 20 M.J. 764 1A.F.C M R 19661 lallsgafions fhal the trial 
judge may have misunderstood the evidence presented at trial eadd  not ~oni t i lu te  
a hasis for mpeachrng the military judp 'a  vsrLet because the allegation did nor 
fall wilhln m e  of the three exceptions in Md R Evid 6061 

"See generally, J Weinstein & M. Berger, Weinaleids Evidence 806 119761 
"'Umted States Y Dohbs. 11 C M.A. 326, 29 C.M R. 144 118801, Urvted Stares V. 

Rmehsrt, 6 C . X A  402, 24 C.hl R. 212 119571. 
"'Uruted States Y. Witherspaan, 16 Y.J  252 IC Y.A. 19831, Gnifed Srsiss Y 

Davis. 19 M.J. 669 1AC.M.R. 19641 
U m r d  States Y Almeids. 19 M.J. 674 1A.F.C M.R. 19651 
See Parker V. Gladden. 385 U.S. 383 119681 
Prior to the Y i i i r w  Rules of Emdenee appellate eourlb &sagreed 8s to 

whether in.eourt command lnnuenee was M exception to the debberatwe p n d e g e  
Comprir Cnited Stater V. Ld. 15 C X R  472 IA B R 19541 u t h  Umted States Y. 
Cannors. 26 C M R 636 IA B R 19571. 

After the Mmrary Rules of Evidence t h e n  was atlY some disagreement. 
Although ihs  drsfters of the Military Rdes of Evidence clesrly intended in-court 
command influenee LO be a ground far mpeachlng the verdlct. Md. R Evid. 608 
11980 anaiysisl, the fmst pos1.MP.E appellate decision disagreed wlth the draftern 
Sre Urnfed States V. Aeeordmo. 15 M J 625 IA F C M.R 19631 

The Court of Mihien  Appeals resolvsd this issue in United Sratea v C m .  18 
M.J 291 1C.Y.A 19841 and United States Y Accorbno, 20 M.J. 102 1CM.A. 19651 
hoidmg that use of superiority of rank was mproper and was B ground for 
impeaching 8 verdict pwaumt  to Mil R. Evid 806. 

'.nMd R Evid 606 
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D. PROCEDURE 
Allegations that a verdict was illegally arrived s t  should be 

resolved by the military j~dge .35~ The military judge should first 
determine whether the allegations fit within one of the three 
exception6 to the deliberative privilege.3jj If so, the judge may 
receive testimony and affidavits of court members in support of 
the allegations.3ee The court may inquire into objective facts 
supporting or refuting the allegations but the court members 
cannot be asked to disclose their vote,nli their mental process 
used to arrive at  their verdict.3ss or their subjective evaluation of 
whether the alleged impermissible influence affected their 
The polling of court members is expressly pr0hibited.36~ 

IX. PUNISHMENTS AUTHORIZED AT 
COURTS-MARTIAL 

A courtmartial can adjudge only those punishments specifically 
listed in the Manual for C~ur ts .Mar t ia l .~~ '  Although the Manual 
is fairly straightforward about what punishments are available 
trial counsel ahould be alert to some of the numcea which are 
outlined below. 

A. DEATH PENALTY 
The last soldier executed under the UCMJ was PFC John 

Bennett, hanged in 1961 for rape and attempted murder.36z In the 
early 1970s, the Supreme Court of the United States decided that 
virtually all state laws that allowed the death penalty were 
unconstitutional.36J 
~~ ~~ ~ 

"T.C M 9 2 3  dracusaian: United States Y. hlartmez, 17 Y J 916 16 M C M R 
19641. see also United SLsfei Y Davis, 19 h l J  689 iAC.hl R 19841 lwhen post- 
trial allegsfms were mads that some court members had mperrmssibiy visited 
tho crime scene during a recess in rhe tnd. the d t a r y  judge should have 
condvcred s h t e d  hearvlg t o  determine whether the accused had been preivmced 
by Lhe viewing1 

"'Md R Evid 608 
.-'Id 
" R C . Y  9 2 2 1 i  
"'MI1 R Evid 606 
"'United Stales Y Marnnez. 17 M.J 916 IN M C.M R 18641. 
 OR C.M. 922iei. 
'L'R C M 1W31bl The 1984 Manual m i e n  II clear that court martial 13 Brmled 

t o  the types of punishment specifically llsfed The 1969 hlanvd was not as de81 
alfhauah cab law fded the vad  hv exdudmi c e i t s ~ l  fvnes of oumshment. 

."E&rh, The Conantutiowlir~of tho Court-Mwiini  hrarh kmtence 21 A F L 
Rev 562 119791. 

"'See. sg  Jurek Y Texas, 428 US. 262 119761, Proffill Y Florida 128 C S 212 
118781: Giegg Y. Georgia. 426 U.S 153 119761 Furman Y Georgla. 408 U S  238 119721 

78 



19861 GUIDE TO SENTENCING 

Although the Supreme Court never directly decided the consti. 
tutionality of the military death penalty.384 their decisions ad- 
dressing the constitutional prerequisites to the imposition of 
capital punishment in a number of state eases cast doubt a6 to 
the constitutionality of the military death penalty.3B5 

In 1982.1983. the Courts of Military Review splitsee on the 
constitutionality of the capital punishment procedures contained 
in the 1969 Manual.S6' Finally, the Court of Military Appeals 
decided the issue in the case of United States v .  Matthews,s6e 
holding the military death penalty provisions 
The President responded by enacting new capital punishment 
procedures effective 25 January 1984.370 These new provisions 
were then incorporated into the 1984 Manual.s71 No capital 
punishment cases adjudged under tho 1984 Manual provisions 
have yet been reviewed by the appellate co~rts.37~ 

The capital punishment procedures contained in R.C.M. 1004 
are designed to ensure that a death penalty is adjudged only after 
an individudzod evaluation of the accused's case, and only after 
specific aggravating factors are found to have been present. 

The Manual now contains an exclusive list of aggravating cir. 
cumstances which may be relied upon to impose a death 
penalty373 for am offense referred to the court as Before 

'"The Supreme Court declmed the opportunity t o  decide the i i i ~ s  Schlek Y .  
Reed, 419 C S 256 119741 

OWre pnrml l ,  Pavhek. The Consiifunonal~fy of the C ' C M J  Death P r n a i f y  
Ploutsions. 97 Mil L Rev 81 119821: Pfau & Ydhirer, Thr Mhiiroiy Dnaih Psnalty 
and the Conrtitufmn There Is Life After Furman. 97 Md. L Rev 35 119821. 

'-The mhtsry  death penalcy provisions were upheld in Unfed Sfares V. 
Maifheus. 13 hl J 801 1A.C M R. 19321. Umfed States Y .  Rolaa 
is M C.M R 19831 and Umted States Y. Hutchmsan. 18 M.J. 108 
19831 The d t m y  death pendry XBI held t o  be ~ n ~ o n a n f u f m d  m 
v Gay, 16 Y J 696 IA F C M R 19831 

"MCY. 1969. p a '  7 5  
"'United States v Yaffhewa. 16 M J 364 1C.M.A 19831 lmandate issued 21 Oel 

Exec Order No 12.460. 49 Fed Reg 3169 119841 

The flrrt d r a r y  ease t o  have a death pendry adludgid under R C M. 1004 
was the esse of United States Y Dock, tried on 16 November 1984 BL Lhs 3d 
Armored Division, Frankfurr Weat Germany 

""RC.M. 1004. Same of the aeeravsrbe c ~ c u m ~ t a n ~ e 8  which may be rehid on 
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arraignment, the trial counsel musr give the defense witten 
notice of those aggravating circumstances the prosecution intends 
to prove.375 After a l l  the evidence supporting the case has been 
introduced the military judge must instmet the court members on 
such aggravating circumstances as may be in issue. and must 
instruct the members to consider all of the defense evidence in 
extenuation and 

Before a death penalty may be adjudged, the court members 
must unanimously find beyond a reasonable doubt that one or 
more of the aggravating circumstances existed377 and they must 
also unanimously find thar any mitigating circumstances are 
substantially outweighed by the aggravating ~ i rcumstances .~ '~  
When the members announce their sentences they also announce 
which aggravating circumstances were found by unanimous 
wte.379 

B. SEPARATIONFROM THE SERVICE 
There are only three types of punitive separation authorized as 

B punishment at  c ~ u r t s . m a r t i a l : ~ ~ ~  dishonorable d m  
charge,3*2 and bad-conduct discharge."n 

A dismissal is the only type of punitive separation which can be 
imposed on a commissioned officer, a commissioned warrant 
officer. or a cadet.364 Only a general courtmartial can adjudge a 

d. The accused knew the wcnm W B S  B member of B law enforeernenr or S ~ C Y I ~ ~ V  

af an advantage, i servlce, DI a Chmg of value to commit the murder 

valve 
g The murder was committed far the purpose of receiving money 01 B r h g  of 

may not mpose 
a discharge under 

I United S t a m  Y 
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dismissd,s8~ but it may award a dismissal for any UCMJ 
violation.Sa6 

Noncommissioned warrant officers and enlisted personnel may 
be separated by dishonorable dis~harge3~'  if convicted of an 
offense carrying a dishonorable discharge as part of the maximum 
punishment388 and if tried by general court-martial889 

Only enlisted members may receive B badanduet  discharge.*'O 
A badanduct  discharge may be imposed for offenses authorized 
a punitive discharge if the accused is convicted at  a general 
courbmartial or at  a special courtmartial empowered to adjudge a 
b a d a n d u e t  diseharge.3g' 

C. DEPRIVATION OF LIBERTY 
There are only four types of deprivation of liberty which may be 

imposed by a c o ~ r t m a r t i a l : 3 ~ ~  ~anf inement ;3~~ hard labor without 
confinernent;se4 confinement on bread and water or diminished 
rations:395 and restriction to specified limits.3w6 

A court.martial may sentence an accused to confinement but 
may not specify the place of A commissioned 
officer may be confined only by a general c ~ u r t m a r t i d . ~ g ~  
Although the 1984 Manual eliminated the phrase "at hard labor" 
from this form of punishment. "confinement" may properly 
include hard labor.s*s 

Hard labor without confinement, far up to three months, may 
be imposed on enlisted soldiors.'00 The accused's commanding 

"WMJ -t. 19, UCMJ -t. ao 
T . C . M  100Slb11101lAI. 
"R.C M. 1003lblil01iBl. 
' T h e  mkumum punishment authorlred far each offense IS found YI MCM. 1984. 

part IV 
"'UCMJ 811. 19. UCMJ art. 20. 
"R C.M. 10031b111011CI. 
"'Procedural prerequisites which must be mot before a  peei id ~ourf -mart i  may 

adivdge B bad-conduct &charge u s  outlined YI UCMJ art. 19 
'"R C M 1OOSlbl A courr.martid may not impose correctional euarody, extra 

duty. or extra training BJ a pYnishmenl. See, e g  , Umted Statas Y M h r ,  17 M.J 
817 iA C M R 19841 

"'R C.M 1003ibl181 
'*'R.C.M, 1003iblill 
'"R C M 10031bli91 
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officer designates the "hard labor" which is performed in addition 
to the soldier's regular duties.401 

Enlisted soldiers attached to, or embarked in, a vessel may be 
sentenced to confinement on bread and water, or confinement on 
diminished rations, for up to three days.402 A medical officer's 
approval must be obtained before the punishment may be 
e x e ~ u t e d . ~ ~ 3  

An accused may be sentenced to restriction for up to two 
months.*04 When a eourt.marcial adjudges restriction, the court 
should specify the limits of rhe restriction.40j 

D. DEPRIVATIONS OF PAY 
Only two forms of deprivation of pay may be imposed as a 

courtmartial punishment:+o6 forfeiture of pay and al l~wances.~Q'  
and fines.408 

A forfeiture of pay and allowances deprives an accused of pay 
and allowances as they accrue.'Oe I t  cannot be applied retroao 
tively. If the court imposes partial forfeitures the forfeitures 
apply only to basic pay,<la and they must be adjudged as an exact 
amount of dollars to be forfeited each month for a specified 
number of months."' Total forfeitures may apply to basic pay 
and to all As a matter of policy an accused who is 
not serving confinement and is not dismissed from rhe service 

caws v Mahone 14 kl J 621 iA F.C M R 19821 
'R.C.Y 1003lb1121. I f  the adpdged sentence does not include the phrase 'per 

monfw' the amount annomeed is the t o t e l  amount 10 be forfeited Unlfed States 
v Henderson 21 M.J 5 6 3  IA C kl R. 19851 , Forfeiture of 1413 o w  for rhrae 
months' resulled m B one-lime forfeiture af S113 001 Umted St&; v Dauls. 
SPCM 20417 14 C \I R 23 4pr 19841 United Stares Y iVdker, 9 \I J 892 
IA F C H R 19801 

But United States Y .  Darema. SF'Ckl 2136: 1 4 C  kl R. 27 Sept 19861 
l o m i m n  of "per rnonrh not fatal where record clearl) demanilraled that 
forfeitures were t o  be applied mn a monrhly baaiel Unrled % r a m  Y Crandd 
SPChl 20537 1.4C.M R 10 July 19841 (omls~mn of word "pay" meonsequenfrall. 

,Id 



19861 GUIDE TO SENTENCING 

cannot be deprived of more than twmthirds pay for any month 
unless specifically requested by the aceussd:1J 

A fine imposed by a courtmartial mandates that a specific 
amount of money be paid when the fine is ordered executed."' At 
special and summary courts-martial, the total amount of fine plus 
forfeitures lif anyI415 cannot exceed the m o u n t  of forfeitures 
which could have been imposed.416 At a general courtmartial a 
fine can be any amount417 so long as the punishment is not cruel 
and Normally a fine should be reserved for cases 
where the accused has been unjustly enriched, but this is not a 
mandatory limitation.4'Q 

The accused's failure to pay a fine can result in a conversion of 
the fine to additional confinement if the court specifically pro. 
vides for such a stipulation in the sen ten~e?~Q the resultant total 
confinement does not exceed the maximum authorized period of 
confinement;421 and the accused's failure to pay was not a result 
of hislher indigency.422 

E. REDUCTION IN GRADE 
Reduction to the lowest enlisted grade (or any intermediate 

grade) is an authorized punishment for enlisted personnel con. 
victed by either a general or special court.martial.42s An officer 
c m o t  be reduced in grade by a courtmartial except in time of 
war.4z4 Armv enlisted soldiers convicted bv courtmartid are 

, . . . . . . . . 
" X C  M. 1003lb)l31 
"'Sa. mkvmum sentence Imitations ln MCM. 1981. Pari IV 
--P.?M l l l S  ~ . . ~ ~  .... 
"'R C.M. 10031bll6) 
"'R.C.M 10031c11211Allil. Dvrlng time ai war m officer's ~ontance ai msmssai 

may be eammvfed to radvcrian t o  m y  enliated grade 
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administratively reduced in grade to Private. E-1, if their court- 
martial sentence includes a punitive discharge, confinement, or 
hard labor without e~nf inement .~~s  

F. REPRIMAND 
Any courtmartial may include a reprimand as part of the 

adjudged sentence.'*a The convening authority determines the 
content of the reprimand and actually issues it in witing.42' 

X. CONCLUSION 
Contrary to popular belief getting the conviction is not the 

most difficult part of the trial counsel's job. The facts will usually 
determine the outcome of the case on the merits. The tme 
challenge is to insure that the accused receives the appropriate 
punishment for the crime. Historically the sentencing phase of the 
trial has heen the "defense counsel's show." The 1984 Manual and 
recent case law developments have swung the pendulum the other 
way. Trial counsel have broad latitude to present relevant 
sentencing evidence during the case in aggravation. If the defense 
presents matters in extenuation and mitigation trial counsel 
should be prepared to take advantage of the open door through 
effective cross.examination and anticipation of the case in rebut. 
tal. Trial counsel who "roll O W ' '  on sentencing and who don't 
protect the record do a disservice to themselves, their clients, and 
the Army. "Seeking justice" includes the obligation to zealously 
represent the interests of the command. Those interests are 
vindicated only when counsel thoroughly prepare and "go for the 
jugular" at rrial. 

"'UCMJ art 68lal 
"'R.C.hl 10031bllll 

I d  
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APPENDIX A 

INTERVIEWER; 
TIMEDATE: 
LOCATION 

UYI?ED STATE? V.  

PHONE: 
Ip W,/OO DAYS 
NEW UNPI; 

N * ! m  
UNIT'; DERcS: 

DO YOU KSOW THE ICCCSED' YE? NO 
HOW LONG HAYE 'IOU KSOWN HIM' 
RHlT Is YOUR DUTY POSlTION WlT-E ACCCSED? 
WXAT TYPE OP COXTACT 00 Y O 0  HlYE WI?X THE ACCUSED' D A I L Y  
OTHER: DO YOU HAVE COSTACT WlTH HIM SOCLALLY* YES NO HOP O P T E N  - 

DO YO" T W N K  THE ACCUSED Is GUILTY OF THE OFFE*IE(S)' YES NO , DOVT 
KNOW 

W X P  
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TO DETERMINE AN APPROPRIATE 
SENTENCE: SENTENCING IN THE 

MILITARY JUSTICE SYSTEM 
by Captain Denise K. Vowell' 

"In this whole area of sentences and sentencing, we have 
for too long had little serious questioning, fewer answers, 
and even less action. What we need more than anything 
else right now is thought and discussion. with a view 
toward change."'-Major General George S. Prugh 

I. INTRODUCTION 
The crucial. and generally unasked, question about any sentenc. 

ing2 scheme is simply: what me we trying to accomplish in 
punishing offenders? Sentencing in the military justice system is 
reminiscent of Topsy; it apparently just grew. The Uniform Code 
of Military J ~ s t i c e , ~  the various Manuals for Courts-Martial,' and 
a myriad of appellate court decisions dealing with sentencing all 

*Judge Advocate General's Corps. United States Army Cunenliy assigned BQ 

Chief, Branch 1V. Government Appeliste Dlvirion, U S  Army Legal Services 
Agency. Formerly assigned 81 Chief Crimmal Law Branch. Trial Counsel. and 
Claims Judge Advocate, Fort Bhir, TX 1981.1986. J.D Univereity of Texas. 
1981. B S ,  l h o i s  Stare University. 1974 Completed 34th Judge Advows Officer 
Graduate Course 1986, 97th Judge Advocate Officer Baric Course. 1981. Mihfary 
Police Officer Barie Course. 1975 Member of the bars of the Supreme Court of 
Texas, the United State8 Supreme Court, Lhe United Stater Court of Military 
Appeda, and the 0,s Army Court of Mllitary Review This article is based upon B 
rheais submirred ~n partial sa tnfac tm of the requrremenfa for cornpietion of the 
34th Judge Adroeate Ofiieer Grsduate Course 

Pmgh, Evolving M d i m i )  Law Smiencrs and Sanfencmg. The 4 r m ~  L s ~ y e r  
Dec. 1974. at  6. 

'General Pmgh diilinguirhes ''sentence'' from ' ~encencmg ' The term 'sen- 
tence' connotes the imposition of a penalty on an individual found p l r y  of 
wrongdoing. by a ludmal determinaiion or decree . . T h e  term 'sentencing' 
c m n o c e ~  the p m e s i  of amposmg B sentence by lvdmal decree. ' Id. at 1 lemphaaia 
ongmali. General Pmgh s deimitioni of these terms are used rhraughaut this 
paper 

' IOU S.C 85 801-940 119821 [hereinafter UCYJj 
'The Manual for Courrs.Martlal Uruted Staten, 1984 [heremafter MCM 19641 

entabhshed the current miis of practice and procedure m trlals by court-martial 
The Manual is promulgated by Che President under the authority of UCYJ ut. 
3 6 M  Prior Lo 1920 no ~Latutow authonty susrrd for promuigatlon of any 
Manual for Courts-Marnal Early pme~ice and procedure p d e s  were treatises on 
mhtary law See. D B , S Bener. A Treatise on Yltary Law and the Prscbcs of 
Courts-Martial 118621 Later Manu& were issued by The Judge .Advocate General 
under the aufhorrty oi the Seerefary oi War See, o g  A Manual for Courts- 
Menial. Unired States Army 1917 lhereinafcer >ICY 19111 In 1920, the Articles 
of War, Act of June 4 1820 ch. 221.  5 11. 41 Stat 787 119201 [hereinafter AR.1  
*ere amended A >V 38 granted the President the power to prescribe rules of 
procedure for Army caurLs-martial 
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fail to clearly define the purposes and goals of sentencing in the 
m i l i t a r ~ . ~  This failure has several consequences for the military 
justice system. First, without goals for sentencing offenders 
defined either by statute or regulation, the appellate courts are 
free to impose their own goals and means of implementing them 
on the military#, with sometimes illanceived results.' This allows 
the courts to define the purpose of military justice and signifi. 
cantly reduces the President's role in military discipline. Whether 
they do M appropriate job is not the point; the responsibility for 
setting these goals rests squarely with the President and the 
Congress.& That responsibility has been largely abdicated. 

Second, undefined goals are difficult to critique. Once the 
purposes of the sentencing process have been established. we c a n  
question whether the goals are permissible and whether the pun. 
ishment scheme accomplishes those goals. For example, rehabilita- 
tion has been long recognized as a primary goal of punishment in 
the civilian sector,B but has come under increasing criticism. pri- 

MJ Our ~oerely recognues five prvlcipd reasons for the i en l~nce  of 
those who violate the isw.  They are: 

1 Protection of sociew from the wrongdoer 
2 Pulvshment of the wrongdoer 
3 Rehabhfafmn of the wrongdoer. 
4 Preservacian of good order and &saphne ~n the mjhtary 
E The decerrenee of the wrongdwr and those who know of hisfher 

crime and hwher sentence from eommLtlng the s m e  or s d a r  
offenses 

'Bolh the Madel Senrencrng and Corrections Act 119861 (heremafter Model  Act] 
and ihs ABA Standards for Crimnal Juscice. Sentencing Alternatives and 
Procedvier 12d ed. lBSOl [heremafter A B 4  Senfencvlg Standards] mcognue Lhar 
setting ilandards for amfencmg LS a le@slalive hmetion applying those standards 
m indiiidvd cases IS a judicial m e  

'Sea infra rem accompanying nates 291-322 
' U S  Const arC. 1. P S charges Congress w t h  the responsiblly for escabhnhing 

_lea govermng the land and nsval farces. The President has mherenr suthonfy 
over the armed forces by Y V ~ Y ~  of ius ponician as Commander-m-Chief IUS. 
Consr a t  I1 $ 21 as %ell a i  authorily delegated to him by Cangesr through 
UCMJ art 361sl 

'See e g , Ssnonal In~UIufe  of Justrce. Sentencvlg Reform m the United S t a h .  
History Content, and Effect 119851 a t  4-6 lherernafler Senrencvlg Reform m the 
U S ]  
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marily on the ground that rehabilitation of offenders through 
incarceration and parole simply has not worked.10 As a result, the 
recent revisions to the federal sentencing system have de- 
emphasized rehabilitation as a purpose for incarcerating offend. 
em." 

Third, once a philosophical framework for sentencing has been 
established, collateral aspects of the sentencing procedure can be 
measured against that framework by asking: does this procedural 
rule or that  evidentiary requirement aid us in meeting our goals? 
One of the most serious deficiencies of the military justice system 
has been the promulgation of Manual provisions and regulations 
which affect sentencing, but neither enhance the goals of the 
sentencing process nor provide sufficient information to. in the 
language of MCM, 1984, "aid the court.martial in determining an 
appropriate The current rules for admissibility of 
evidence at  the sentencing phase of B court-martial are an attempt 
to engraft the full measure of constitutional due process's and 
confrontation" protections from the findings phase without ever 
determining if such protections are either essential to our system 
of justice or constitutionally required. 

This article addresses the issues raised above through an 
historical analysis of the purpose of punishment in the militmy 
justice system, as discerned from appellate court decisions and 
various military publications. and an examination of how sentenc- 
ing d e s  and procedures have accomplished those goals. The 
elimination of sentencing by court members will be treated in an 
abbreviated fashion. In view of the recommendations of The 
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Military Justice Act of 1983 Advisory Commission.'j fundamental 
change in this area is unhkely. The special, complex issues raised 
by sentencing in capital eases will not be addressed. 

While comparisons to the federal sentencing system will be 
made, particularly in the area of presentence investigative re 
ports's and the procedures for presenting evidence to the sentenc. 
ing judge," this article does not endorse adoption of the federal 
sentencing system. Although article %(a) of the UCMJ suggests 
that the principles of law and rules of evidence in the federal 
courts be fallowed in courts.martial.18 the President may deter- 
mine that wholesale adoption of federal procedures is simply not 
practical.1g A number of differences between the military and 
civilian justice systems militate against such a practice, not the 
least of which is the difference in their fundamental Dumoses: 

"The MhLary Justice Act of 1983 Adwsory Co-siron Report [heremafter 
Adv C o r n  Rep.] recommended against adopting the civilian model a i  renlencmg 
by judge alone in all noncaprtd cases. 1 Adv Camm Rep at  10 Two members of 
the commission dissented. Id. In view ai the controversial nature of this issue the 
opposition t o  removing aencencylg authority from the members of both cansemg 
authorities and defense ~ounsel (see 2 Adv Comm Rep. at  3681. and the Corn 
m d o n  s recommendanan. it IS highly unhkeiy that t h s  propaial wdl be adopted 

'Fed R. Cirm P. 5Zicl. See 0 1 s ~  Probation D w  Admn Office oi the U S  
Courts, Rib  No. 105, The Presentence Inueafigatrve Report 119841 [heremafter 
Presentence Inves Rep I 

Fed R Crm P 321el 
'10 U.SC 5 8361% 119521 provides: 

Pietnal tnal. and post.tnal procedures. including modes of proal. for 
cases msmg under fius chspler triable y1 eouls-martial. d i a r y  
e o m s i i o n s  and other rmlitary tribunals, and procedures for courts of 
m~uiry  may be prescribed by the President by regulations r h e h  
ahall, QO far 88 he considem pmticsbie,  apply rhe principles of iaw 
and the d e r  of evidence generally recognved m tho trial of crvninal 
eases m rhe United States dmrmr murra but which may not be 
eonrruy t o  or inconsistent with this chapter. 

"Id Courb.marhal try easel under eireumstances enlirely difhrent from tho= 
m federal &strict ~OYIII: many d i a r y  oifenosr have no whan counterputs The 
federal practice. wllh ~ t s  more ~ n f r u t ~  procedures. IS not necessarily borrer. 
pmtlcdariy when the differences y1 pyrpose o f  the two systems are considered Aa 
two critlcs of the adonrm oi the federal model note 

I i  does Pf i ie  good to bow t o  Lhe maleify of legal proeedual gima 11. 
when all IO done. the organvation l a  s fd  manned by drug admcts and 
lncapsbie of battle or 18 srdi manned by iswlesd men who. on the bat- 
tlefield. rape. rob and paage. The view. apparently reared w>th p p u -  
I_ ~vppor t  holh w i t h  and without the Department of Defense. whch 
3-0 Lhe wholesale aasunilsrion of c i v l a n  c r m a l  law by the mrlitary 
~oemty Khethei m m e  large dose or by piecemeal efforts and without 
regard LO the rnvlranmenr m which rhe a s s i d a t a d  law is to hnellon. 
eonrlirvres I royal invitation t o  a command performanc~ m B dssster. 

1 Adr Camm Rep aupm note 15, at  56 IMmoriry report af C Mitchell & E M  
Byrnel 

sa 



19861 APPROPRIATE SENTENCE 

Punishment in the military, while it hears much similarity 
to civilian court punishment, is different in important 
ways. Although some offenders who are punished by 
civilian courts work for the government, they are not 
brought before those courts because of their status as 
governmental workers. All civilian defendants appear 
simply as persons accused of a crime. Civilian COUItS 
punish to deter, rehabilitate, and promote respect for law, 
not to enhance the efficiency of governmental services. 
Military punishment does involve some of the same goals 
as civilian punishment. But military punishment is differ. 
ent to the extent that  it furthers discipline and enables 
the military to fulfill its mission of national defense.20 

Federal practices will be examined to determine their ability to 
enhance the quality of military justice. Our system should not he 
changed simply to conform to federal practice, nor should it he 
maintained as it is simply to keep our distance from the 
mainstream of federal criminal practice; rather, the military 
sentencing procedures must he evaluated based on their ability to 
effectuate the legitimate ends of military justice: to enhance 
discipline and maintain order. 

In view of the atmosphere of reform permeating federal 
sentencing practice, the time has come for a review of the 
rationales for and methods of sentencing in the military. Whether 
extensive changes are needed is a question that can only be 
answered after a review of how our sentencing practices origi. 
nated, the purposes they serve, and how well they serve them. 

11. PHILOSOPHIES OF SENTENCING 
A. INTRODUCTION 

No one seriously questions the need for punishing offenders.21 

"1 Ad" C o r n  Rep,  ~upro  note 1s. at  6. A contrary view 19 expressed m a 
mnonty report on the mue ai ~ % n i m m g  by mihfw judge done. 'The tension 
described sbovs Ibsrusen d c a r y  ivdgea and eommandersl IS baled on B 
fundunemal misspprehennion as t o  the nature of B court-marflal sentence It is B 
enmind iudgement of B caurt of rhe Umted States, not an exprenaion of Lhe w d  ai 
the command or ic8 offieera m dise ip lmq matters " I d  nt 40 IMinority report by 
Sterrittl hlr Stenltt LQ eloquent. but it 53 he who is mistahen about the 
fundamental nature of a court-martmi sentence: r t  is  both a criminal 1udgernenl. 
and a msan~ co forcer l s c i p h e  m the command. 

'There 1% eonsiderable debate, however. over the t iper of purushment which can 
or ahauld he Imposed Capital puniohmeni i s  an obvious area of conirovirsy The 
use of prisons has been challenged on bath ethical and practical grounds. See 
Slrvggle for .lust>ce. supra note 10 
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Even anarchists accept the concept of punishment; they simply 
see it as a matter for self.help. rather than a legitimate exercise of 
state authority. Society's justifications for punishing offenders 
have evolved two major philosophies of punishment: the retribu. 
tivist theory, as proposed by Immanuel Kant,22 and the utilitarian 
theory. as represented by Jeremy Bentham.2j 

B. THE RETRIBUTIVIST PHILOSOPHY 
Retributivist theory applies a law of equal punishment-the les  

talonis of the Old Testament. A breach of law can be remedied 
only by restoration of the status quo or by an equal reaction 
against the offender: "eye for eye, tooth for tooth, hand for hand, 
foot for foot, burning for burning, stripe for stripe.''z4 Under pure 
retributivist theory, punishment is determined solely by the 
nature of the offense; considerations of the status of the offender. 
questions of extenuation and mitigation. or the needs of meiety 
are irrelevant: 

Judicial punishment can never be used merely as a means 
to promote some other goad for the criminal himself or 
for civil society, but instead it must in all cases be 
imposed on him only on the ground that he has commit- 
ted a crime; for a human being can never be manipulated 
merely as a means to the purposes of someone else. . . .?e 

The law is made whole only by adequate punishment. 

Retributivist theory is easy to apply: a set penalty for each 
offense for every offender. Since it admits no end other than 
restoration of the law, it cannot be critiqued on the basis of its 
effectiveness. The sentence is based solely on the offense; al l  
thieves, for example. would receive the same punishment: a 
requirement to make their victims whole. The modern counterpart 
to the retributivist philosophy is frequently h o r n  as a "just 
deserts" philosophy of punishment.z6 Determinate, or fixed sen- 
tencing. is the method of implementing this sentencing philoso. 

Bentham An Intrduccian EO the Principiai ai Morals and Legriatmn. 
Kant The Melsphysical Elemencs of J u 8 m e  1J Ladd Lrans. 18651 

1 
rodus 22 24-25 [King Jameal 

I Kanl,  supm note 22, at 99 
Just desert8 (01 retrrburianl IS reisctid BQ the maor  factor m senrenemg 

decisions by the Model Act. art 3 There is a subtle disrincfion between 
retribution and p i  deserts "Hence punishment muat be a ided  by the norion of 
desert B le33 emotionally charged designstion than the more f a d m  concept ai 
retriburion C Silberman Crirmnal Violence Criminal Jvslies 189 119781 
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phy.87 Of course, determinate sentencing is not purely retributiv- 
ist in character. since all determinate sentencing schemes consider 
some aspects of the status of the offender, such as mental 
responsibility.28 The acceptance of retribution as B legitimate goal 
of punishment has clearly been influenced by public opinion: the 
belief that  criminals should pay for their crimes. Two aspect8 of 
retributivist philosophy which have been incorporated into the 
revision of the federal law deserve further comment victim 
assistance programs and collateral sentencing orders. 

Crime victims received considerable Congressional attention 
beginning in 1982 with the passage of the Victim and Witness 
Protection Act.18 The Act provides stiff penalties far tampering 
with or retaliating against a victim.30 The Attorney General was 
directed to prepare guidelines for a l l  federal law enforcement 
agencies to protect the rights of victims of crime.gl The Compre- 
hensive Crime Control Act of 1984a2 included the Witness 
Security Reform Act of 198433 which was designed to further 
improve the treatment of victims and aitnesses in the federal 
system. The Act provides for extensive witness relocation pro. 
gramsg' and a compensation fund for victims.aa 

Victims have little direct impact on the sentence, except when 
restitution is ordered, but may have m impact on the sentencing 
process in the use of victim impact statements. The presentence 
investigative report must include a section detailing "any harm, 
including financial and social, psychological, and physical harm 
done to or loss suffered by any victim of the offense; and any 

"There i s  a e l~ar  rrsnd toward determinate or fired sentences in bath the state 
and federal arenas Ses Sentanemg Reform YI the US.. supra note 9 

"'The Sentencing Reform Act of 1984, Pub L. No. 98.472. 98 Sfal. 1987, the 
M d e i  Act. and the ABA Sentencing Standards all propo'se B asntinemg 
comrmsmn t o  eatahfish Ndudolines for eentenemg that incarporate extenuatmg and 
Bggrauatmg factors YI deterrmning Lhs punishment range for each offense. 

"Pub. L So 97.291, 96 Sfst. 1248 119821 icdf led  m 1s cSC.1. 
9 8  US.C. 5 1512lal I19821 parmitr sentencaa of up LO 10 years if inrirmdaiion, 

threats or force are used. 
"Pub. L 97-291, 5 6,  18 U S C  5 1512 nore ISupp. 111 19851 State laws 

Ynplementmg S d 8 r  p m ' c m s  are discussed m Anderson and Wmdard. Vienm 
and Wilneii Arristanea Ne= State L u r  and the Syrtm's  Rappanse 68 
Judicarvre 221 I19831. The armed sorv~ces have implemented the Yictm and 
Witness Proteetion Act by mguiafions estsbhrhing programs to & m a t  n c t m s  and 
witnelses See, s g .  Dep'l of Army. Reg No 27.10 Legal Services-MLfq 
Justice 110 Dee. 19851 ch 18 [hereinafter AR 27-10] 

8.473. 98 Stat 1976 119841. 
55 3321.3528 ISupp 111 19851. 
5 3521 ISupp Ill 19851. 
5 3526 ISupp 111 19851. 
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other information that may aid the court in sentencing. . . . " 5 6  

The retributivist philosophy's focus on the nature of the offense is 
served by focusing the eaurCs attention on the impact of the 
crime on the victim. for within the statutory classifications of 
offenses, there are differing degrees of harm. Just deserts 
sentencing requires that the nature of the punishment be tied to 
the nature of the crime.37 

Collateral sentencing orders increase the range of penalties 
available to the sentencing judge. The Comprehensive Crime 
Control Act allows the sentencing judge to order restitution to 
victims, even when the offender is imprisoned.38 This offers little 
help far the victims of the impecunious affender,38 although the 
crime victims fund, dS0 established by the Comprehensive Crime 
Control Act. may provide some relief.+' The offender may also be 
required to give notice to victims of a conviction for fraud or 
deceptive practices.41 Restitution provisions are integral to the 
retributivist sentencing philosophy of making the victim whole. 

An additional justification for the trend toward determinate 
sentencing under a just deserts philosophical framework is the 
disturbing problem of sentence disparity.42 Predicting the length 
of sentence required to "rehabilitate" an offender involves either 
prescience or the use of guidelines developed in previous cases. 
which are frequently over.inclusive, that is, they overestimate the 
likelihood of recidivism, and are often based on socio-economic 
factors that have a disproportionately heavy impact on racial 
minorities.43 

"Fed. R Crm P 321~l121iBl This pmvisiian RBI added by the \'lctun and 
Witness PmLeetmn Act of 1982 One drawback t o  Chi procedure from the 
standpamt of the vmim af leaat. 18 that the information contained m the mpscr 
rtslement wll l  probably be provided t o  the defendant Sea d s o  Presentence Inves 
Rep, s u p n  note 16. for m example of B victim impact statement 
'C Sdberman. supra note  26. 
?'I6 US.C 5 3666 lSupp 111 19861 The ISY prmr fa 1984 permirted resrirvfian 

orders only 8% a condiuan of probanon 18 U S C  5 3651 119761 Irepealed 19841. 
''Restitution orders ma) nor exceed the ablirty of the offender to  pay 16 U S  C 

5 3563 isupp. 111 19851. 
"42 US.C 5s 10601-01 lSupp I I I  18851 The vast majorlfy of the funds 

collected for clvs purpose are designated far grancs to stata victvn assisfanee 
program5 

, 18 U S  C B 3655 iSvpp I11 19851. 
"The ABA Sencencmg Standards and the Model Act. aupm note 6, bath a t e  

ssntence dmarrlles 80 a remm far adaotinr dererminata aentsncms Sensfor 
Kennedy on; of the prmcipd sponsors 01 {he %ncenclng Reform Act mi1984 has 
hdxa led  that concern over Lhe senrencvlg diapsrifiei among federal judges was B 
nnmarv reason far adootion of the act Kennedy Q U D W  note 11 Srr also Sentence 
kea& ~n the U S . .  subs note 9. for some e x p i a n a t m a  of rhe state trend fouard 
de termate  sentencmg 

' S e e  e n .  W h o "  Thlnkvlg 4bout Crime 119751 
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C. UTILITARIAN PHILOSOPHY 
A variety of rationales with a more individualized focus for 

sentencing can be grouped within the utilitarian approach to 
punishment: 

The immediate principal end of punishment is to control 
action. This action is either that of the offender, or of 
others: that  of the offender it controls by its influence, 
either an his will, in which case it is said to operate in the 
way of reformation; or an his physical power. in which 
ease it is said to operate by disablement: that of others it 
can influence no otherwise than by its influence over their 
wilis; in which case it is said to operate in the way of 

The concept of proportionality is also relevant to the utilitarian 
philosophy of punishment: punishment should fit the offense, if 
only to encourage those bent on committing some type of crime 
to choose a less serious one.48 More modern versions of the utili. 
tarian philosophy include rehabilitation, incapacitation, deterrence 
lboth individual and general), and denunciation. While an imdepth 
analysis of sentencing philosophies is beyond the scope of this 
article, a brief explanation of these philosophies will be useful. 

While rehabilitation has fallen into some disfavor as a justifica- 
tion for sentencing 0ffenders,~6 it was retained as one of the 
factors in determining an appropriate sentence by the Sentencing 
Reform Act of 1984." The American Bar Association Sentencing 
Standards treat rehabilitation of offenders as one aspect of the 
decision to punish, but indicate, "The offender's need for rehabili. 
tation or treatment should not be considered as a justification for 
imposing restraints in excess of those clearly justified on other 

The Model Act shifts the rehabilitation focus from 
purpose to goal: "The abandonment of rehabilitation as a factor 
in determining the nature or length of a sentence does not 
abandon rehabilitation as a goal of the correctional system."49 
Since we are unsure of the ability of corrections systems to 
reform offenders, rehabilitation has lost much of its appeal as a 
justification for punishment. 

e ~ ~ ~ p i o . 4 4  

"J. Bentham, aupm nore 23, at ch. XIII. p.1. n 1 
"Id ch. XIV. at 1. 
"SPP supra now 10 and acccompanymg text. 
' 18 U S.C. P 3663121101 1Supp I11 19861 
"ABA Sentencing Standudi. supm note 6. 8 18-3 Plalivl 
"Model Act. supra note 6.  0 3, prefatory note lemphasls oneinall 
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In shifting the focus from the offender's needs to those of 
society, incapacitation of offenders emerges as a major justifica. 
tian for punishment. particularly for incarceratimj0 The incarcer. 
ated offender clearly has limited opportunities ior continued harm 
to society at  large,51 and an incapacitation philosophy can be used 
to justify extremely long prison sentences. Not all offenders are 
recidivists. however, either from lack of motivation to commit 
other crimes, or from lack of opportunity The man who strangles 
his wife when he finds her in bed with another man is probably 
not at  risk of committing this crime again-unless, of course. he 
marries another with the same predilections as his first wife. The 
judge who is convicted of accepting kick-backs and is removed 
from office will not likely have the opportunity to commit the 
same crime again. Incapacitation cannot be used to justify prison 
sentences in either of these cases, although prison terms can 
certainly be otherwise justified. The real problem of incapacitation 
philosophy is: How much is enough? We are simply unable to 
predict with any degree of accuracy which bank robber or 
shoplifter will "go straight." Even when predictions can be made, 
such as in the ease of the alcoholic who persists in driving while 
intoxicated. cam life imprisonment he justified? I t  will certslnly 
incapacitate; the offender will not have access to an automobile 
while in prison, but the punishment is probably disproportionate 
to the offense. Incapacitation cannot be the sole justification for 
punishment: degrees of harm and the nature of the offense and 
the offender must also be considered 

Denunciation can serve 86 a justification for imprisoning both 
the man who murders his wife, and the judge who accepts a bribe. 
By jailing these offenders. we express the moral outrage of 
society at the offenses they have committed, and discourage 
victims of crimes from resorting to self.help. This philosophy 
focuses more on the needs of society than on the individual 
offender. Sentencing for purposes of denouncing the offense 
strengthens the law. by making the law effective. 

Deterrence theory has two aspects, individual and general 
deterrence. Individual deterrence considers the individual, why he 
committed the offense, and what kind of punishment will keep 
him from committing the Same or similar offenses again. Prison 
sentence8 for the murderer and the judge are probably unneees. 
sary to deter him from committing like offenses. A prison 

"The death penalty IS the ultimate in incapacitation 
"The problem of crime ~n prisons i s  another i ~ u e  e n t ~ e l y  See C. Sllberman, 

supm note 26. at ch 10 and c ~ c ~ i i o n s  thereto 
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sentence for the drunk driver might deter, and a brief term of 
imprisonment for a successful businessman who is two months 
bohind on his child support payments is very likely to deter him 
from falling behind once again. To be successful in changing 
behavior, this type of deterrence must focus on the individual 
offender, and make predictions about his response to the penalties 
available, an extremely difficult task. 

General deterrence considers the impact the sentence given a 
particular individual will have on others-a preventive rationale 
for sentencing. The effectiveness of general deterrence has been 
seriously questioned, particularly in the capital punishment de- 
bate.51 but also with regard to less serious sentences. Charles 
Silberman responds to such critics: 

Unless a deterrent is 100 percent effective, there will 
always be some people who are not deterred. The fact 
that they are not tells only that, for them, the threat of 
punishment was ineffective; it tells us nothing about the 
number of people who might have committed a crime in 
the absence of the threat. In any case, punishing a few 
violators makes the threat of punishment credible to the 
many: the sight of but one or two police cars handing out 
tickets is enough to persuade mast motorists to slow 
dom.53 

The offenses committed by the husband, the judge, the alcoholic, 
and the businessman behind on his child support payments .dl 
c m y  some potential for general deterrence-the crime of passion 
to a lesser degree and the child support offense to a greater one. 
The primary criticism of general deterrence is that  it inflicts 
punishment on an individual based an factors other than his o m  
offense, far the purpose of influencing others, and thus benefiting 
society. Denunciation can be similarly critiqued. Whether the 
individual needs punishment is not relevant; the issue is whether 
society needs to impose punishment to foster respect for that 
particular law and to limit vigilante justice. The real issue in the 
use of general deterrence as a basis for punishment is one of 
limits: to what extent can or should the need to deter potential 
offenders be used as a basis for punishing a particular individual? 

,'See Deterrenee and Incapacitation Eelmating the Effects of Climind Sanc- 
tmns on Crme Rsfes IA BlumiLem, d Cohen, md D Nsen, MIS 19781 and 
Edich. The Deterrent Effect of Copilol Punishment A Quwnon of Life and D r n f h ,  
55 Am Eeon. Rev 397 I1870 for mew8 from each side of the debate on the 
deterrent effect of caplt3 punishment 

"C. Silberman svpm note 26. at 190. 
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The answer lies in the desire of Society to discourage the 
commission of particular offenses. A society plagued by drunk 
drivers can justify sentencing for general deterrence more readily 
than a society without this particular problem. 

In A Theon of Cnminol Justice. Hyman Gross proposes a 
variation af several theories of punishment, primarily deterrence 
and denunciation, one he calls "anti-impunity."j~ He describes the 
basis of his philosophy: 

[Plunishment far violating the rules of conduct laid down 
by the law is necessary if the law is to remain B suffi. 
eiently strong influence to keep the community on the 
whole lawabiding and so to make possible a peaceable so. 
ciety.. . . The threats are not laid down to deter those 
tempted t o  break the rules. but rather t o  maintain the 
rules as B set of standards that compel allegiance in spite 
of violations by those who commit crimes. In short, the 
rules of conduct laid down in the criminal law are a pow 
erful social force upon which society is dependent for its 
very existence. and there is punishment for violation of 
these rules in order to prevent the dissipation of their 
power that would result if they were violated with 
impunity.56 

D. CRITIQUES OF SENTENCING 
PHILOSOPHIES AND SOME PROPOSED 

SOLUTIONS 
Each of the theories of punishment discussed has deficiencies. 

Incapacitation and rehabilitation cannot. standing alone, serve as 
the basis for a just sentencing system, the first on the grounds 
that some of the guilty would completely escape punishment, and 
the second because of its present general ineffectiveness. Individ- 
ual deterrence, like rehabilitation. can be critiqued based on our 
inability to predict with any degree of accuracy what punishments 
will change behavior, or indeed, when an individual's behavior has 
been sufficiently modified so as to present no danger to society. 
General deterrence theory also suffers from a lack of predietabil. 
ity. as well as from its lack af focus on the wrongdoer. Retribu. 
tion and just deserts fail to consider the culpability of the offend. 
er and the degree of dangerousness he represents to society: 
within the class of those who have killed another accidently, we 

"H Grass i Theory of Criminal Justice 100-12 119781 
"Id a t  400-401 
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may want to distinguish among the speeder who kills a pedes- 
trian; the two teenagers playing "chicken" on a deserted road; 
and the man who shoats his best friend in a hunting accident. 
Retribution's emphasis on making the punishment fit the crime 
ignores the valid consideration of tailoring the punishment to fit 
the offender as well. While we may not be able to predict which 
thief will steal again with any degree of accuracy, we can make 
moral judgments about relative culpability within statntory classi. 
fieations of crime. The man who steals to feed hi6 family is surely 
less "deserving" of punishment than the one who steals for the 
thrill of it. While the offense may be the same the motivations are 
not: this factor must be reflected in a just System of punishment. 

The difficulties in each individual philosophy of punishment are 
reduced when punishment is not justified on the basis of any one 
philosophy, but rather, on a combination of philosophies,Ss One 
proposal for what is styled "a just and effective sentencing 
wstem''ji recommends the use of tour criteria in sentencine: 
de'errence general mc md\<dual ): mcapac:ra:ion rchab:-rr 
uon .. and denunciarion These factorr would be used no: onl\ 

a. whether B reasonable possibihty e u s t s  that the e r m d  hehanor 
for whch  che defendant is being sentenced cm be deterred by 
Incarceraflo", 

b uhether a reasonable posaibhty exists that failure t o  p e n h e  
mch behavior by mcarcerarbn wdl result m a rubscantid merease m 
sirmlar erirmnal behavior on che D B T ~  of orhers: 
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by judges in imposing a sentence,el but by a sentencing commis- 
sion to establish authorized ranges of punishment for each 
offense. This proposal is designed to limit the unfettered discre 
tion of sentencing judges by providing statutory guidance in how 
and why to sentence offonders.63 

This proposai bears a striking similarity to the recently adopted 
reforms in federal sentencing practice-not surprising. in view of 
the fact that Towards a Jus t  and Effectiue Sentencing System 
was written in support of the original version of the Sentencing 
Reform Act first introduced in 1977.#' The Sentencing Reform 
Act requires the court to consider the following in determining a 
sentence: 

11) the nature and circumstances of the offense and the 
history and characteristics of the defendant: 

121 the need for the sentence imposed- 

(A) to reflect the seriousness of the offense, to promote 
respect for the law, and to provide just punishment for 
the offense; 

IBI to afford adequate deterrence to criminal conduct: 

IC) to protect the public from further crimes of the 
defendant; and 

(Dl to provide the defendant with needed educational or 
vocational training, medical care, or other correctional 
treatment in the mast effective manner; 

131 the kinds of sentences available; 

141 the kinds of sentence and the sentencing range 
established for the applicable category of offense commit- 
ted by the applicable category of defendant a8 set forth 
in the guidelines that are issued by the Sentencing 
Commission pursuant to 28 U.S.C. 5 994lallll and that 
are in effect on the date the defendant is sentenced 

(6) any pertinent policy gtatement issued by the Sentenc. 
ing Commission pursuant to 28 U.S.C. 944bUI that is in 
effect on the date the defendant is sentenced and 

"The sentence imposed would be che longest sentence required by any one of the 

' I d  st  1.3 
"Id 

four cntena, the sentences would not be agglegaled I d .  at 62. 
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(61 the need to avoid unwarranted sentence disparities 
among defendants with similar records who have been 
found guilty of similar eonduct.aS 

While the Sentencing Reform Act does not mirror the proposed 
criteria, particularly with regard to sentence limitations,ee the 
philosophies of sentencing are nearly identical. Similar philoso- 
phies of sentencing are proposed in both the ABA Sentencing 
Standards and the Model Act.6' All recommend the establishment 
of a sentencing commission which would determine punishment 
ranges for offenses. The Salient Factor Score used by the U.S. 
Parole Commission to determine parole release dates is an 
example of the type of sentencing range which would be provided 
to the sentencing judge to guide his discretion in choosing an 
appropriate Sentence.ea The adoption of these types of pddelines 
has engendered some criticism, primarily an the grounds that the 
guidelines are still "predictive scales" which consider such factors 
as prior offenses, prior probation revocations, whether restitution 
was made, and the age of the offender,eg and suffer from over and 

"16 U.S.C. 3533 ISupp. 111 19851. 
"The Act does not h i t  sentence8 imposed for rehahhtative pu'p08es Lo 24 

months, for example. Ssr supm note 60 
'ABA Sentencing SLandards. sugm note 6 ,  0 18-3 2 and Model Act, w ~ p m  not8 

6. 0 s  3-101 t o  -102. The prmeipd ddference be twen  the federd code and the 
approaches rahen by the ABA Sentencing Standards and the Model Act LQ the 
ueighf given t o  rehabjltstion as a pulpaie far .ientence Cornpara 0 3-102151-1sl of 
the Model A c t  

I31 The potential or lack of potential for the rehabllitation or 
treatment of the defendant should not be eonildsred m d e t e r m e  
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under-inclusiveness. The guidelines for the federal system are to 
be promulgated by April 12, 1987.70 

Parole is abolished by the Sentencing Reform Act,?) although 
limited p o s t d e a s e  supervision is maintained.72 The distinction is 
that an individual sentenced to three years imprisonment will 
serve the full three years, minus any good time credit emed.73 
Violations of release conditions do not result in revocation: they 
are prosecuted as ~ a n t e m p t . ' ~  A factor entirely unrelated to 
sentencing philosophy which must be considered by the Sentene. 
ing Commission in drafting its guidelines is prison capacity.71 

While the success of the approach taken in the Sentencing 
Reform Act certainly cannot be measured for several years, the 
concept of providing guidance, both in the statutory formalization 
of reasons for sentencing. and in the information on punishment 
ranges provided to the sentencing judge has a great deal of merit. 
Providing a framework against which sentences can be measured, 
bath by the imposing judge and the appellate courts76 should ease 
the tremendously difficult task of imposing a sentence," partieu. 
larly one to incarceration. Whether such a system can or should 
be adopted in the military will be explored in Part VI, infra. 

Indzbzduuhruhan ~ f 3 u s t r c r .  73 Mich. L Rev. 1361, 1406-1110 !I9731 In each of 
there ariieie~, Professor Coffee expresses mme C D ~ C D ~  ahout the fact that  the 
m e  of the offender whds  no,^ m ' o fhe i"  feefor m Lhe d e n t  factor score, 
efieetwdy become9 a faelor through the YQD of critiris such as education level. 
m a r d  atatus. and prior conviebms See also F i d e l  and Oriand, Sentmc~ng 
Commissions and Gvidrl inrr ,  73 ODO L J. 226. 231-248 119841 Although the 
authors are vl favor of the new federal sentencmg standards. they express some 
concern about viewmg them as a c u r d l  for the problems. red or manned.  wiChm 
the federal system. 

"Senrencmg RLform Act 5 235isl. 18 U S . C  5 3553 note iSupp. I l l  18851 This 
date wll i  probably be extended due ta the Ssnrencvlg Comrmssion's msbhfi.  to 
complete rhe drafcmg of Lhe guidehnea by tho f lrpt  date 

'Sentencing Reform Act 5 ZlBiallSI, Pub L. KO 98-473. 98 Stal 2027 !1'3841. A 
five year phase-aut program II provided for offenders sentenced under the aid 
aysfem Pub L S o  9 8 4 7 3  98 Stst at 2032 119841 

'-18 u s  c. P I  3559, 3583 1svpp 111 19851. 
'Good tima credit is earned a t  the rsle of fifty-four days for each year served 

Sone is earned during the flraf year. 1 8  U.S C. 5 3S241bi !Supp 111 19861 
U S  C 5 3583 ISupp I11 1'3851. 
U S.C. P 994ipl ISupp 111 19861. 

thar rhe government or the accused may nppod B sentence which i s  outaide 
the range esrabllshed by the Ssn~encing C a m s s i o n .  or m e  which is impared m 
Vmiatmn of law. 18 U S  C 5 3742 ISupp. I l l  18861 

The sentence ulnmateiy mpaisd  has a mveh peaOr mpaci  on the mdividud 
than does the mere fact of conviclmn. 
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111. PUNISHMENTS 
One of the major differences between federal and military 

criminal law lies in the nature 01 the punishments permitted. 
Sanctions are available in courts-martial that  bear no resemblance 
to those that may be imposed in a federal conrt. Perhaps more 
than any other factor. this illustrates the fundamental difference 
in purpose between the two systems of justice: the federal system 
exists to protect society at  large; the military justice system 
exists to enhance discipline within the armed forces, as well as to 
protect society-a dual focus. The discharge sanction and reduc. 
tions in grade have no federal e~unterpart; '~ they exist as 
punishments in order to enhance military efficiency and discipline. 
The two systems also employ different methods for determining 
punishments. The punishment range for federal offenses is set by 
s t a t ~ t e . ' ~  While Congress has prescribed penalties far some 
UCMJ offenses, most permit such punishment "as a courtmartial 
may directVBo Article 56, UCMJ delegates to the President the 
authority to prescribe limits on punishments.S1 While there are 
other limitations on punishment within the UCMJ,83 the Punitive 
Articless3 differ from the federal criminal code in bath the method 

.'Deporrarion and loss of eitiaensiup are somewhat analagous t o  adpdgmg B 
punitive &%charge The inmvidval deported is expelled hom the eouniry, hut 
hardly with the kind of stigma attached to a pumnve Lscharge Dipartahon msy 
be ordered for reasons which have little to do with the worth of the vldividual to 
society. hut rather to  the lrregYlar method by which residence y1 the country was 
gamed Loss of eitirenship certsvniy carries a stigma. hut it i s  not a c r h n a l  
sanetion in the 3-e seme as B pmriue  dmharge 3s 

TVhlle the iienrencing rmge to be esrabhshed m rhs sentencrng guldehner may 
change the sentences imposed. ~f doer not ehangs the manmum avrhorved by 
ststate The IentenCB range places h i t .  an the iudge's discretion, but B sentence 
outside the range 19 iegal lalthmgh ~t must be instilied by the iudgel. SO iang as ~f 
does not exceed the It8tlitory m-um. 16 U.5.C 55 3668, 8659 1Supp. 111 1%6! 

*&e, e g ,  UCMJ art 99 Death IS the only penalty anthorned for apies. UCMJ 
art. 106. Other articles speufy death as the mavnvm penalty wiuch may be 
imposed but permit lesser penalties 8 s  well 

"Prior t o  1890. the a d y  h t a l l o n s  on pumshments were those found yl the 
Articles of U u  and the C Y D L D ~ P  of the sarwce Congress gave the Presidenr the 
suthority Lo prescribe I M ~ I  for pmshment  of enlisted men by the Aet of 
Septsmbpr 27 1690 26 Stat. 491, ch 998. wheh %ere pmmulgatd as Gen 
Orders So. 21, HQ of the Army 127 F'eb 18911 

"See, e g , UCMJ art  E5 "Punishment by flogging. or by hrandmg. marlung, 07 

tattooing an the body. 01 any other emel 01 unusual puniahmenr may not be 
adiudged by B court-martial or infieted upan any person rubpct to this chapter 
The use of liuni, singis or double. except for the purpose of iafe euitdy. 13 
prohibited." and art. 68a Iprovidmg for reduction of any e d s t e d  member 
sentenced t o  a purutive mreharge confmement. or hard labor without eonfme- 

"UCYJ arts 77-134 
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of determining the maximum sentence which may be imposed, and 
the types of sentence8 authorized. 

When the Sentencing Reform Act becomes fully effective in 
November 1986, only four tmes  of punishment will be authorized 
for individuals convicted by federal civilian courts: probation, 
fine. imprisonment. and the collateral sentencing orders such as 
restitution to victims.84 Sentences imposed under the UCMJ are 
specifically exempted from these limitations an p~nishment.8~ 

Historically. sentences for violations of the Articles of War were 
divided into two types: mandatoryse and discretionary sen. 
tences.8' In m effort to introduce some uniformity in sentencing, 
Congress directed the President to establish maximum sentences 
for those offenses for which it had not provided a mandatory 
penalty.86 The President, in a series of Executive Orders. issued 
such limitations, which only applied to  courtemartial of enlisted 
soldiers in times of peace.88 These Executive Orders were incorpo. 
rated in the various Manuals for Courts-Martid.00 In 1908, the 
Manual reflected that the customs of the service could be used as 
a guide to imposing punishments in discretionary eases when no 
limitation had been set by the President.91 In 1911 courtsmartial 
were directed to use the limitations for a closely related offense if 
no punishments were prescribed.*# 

The types of punishments which are presently available to 
courtsmartial include death punitive discharge lor dismissal. in 
the case of officers); reduction in grade or, for officers of the 
Navy. Marine Corps, and Coast Guard, loss of numbers, lineal 
position or seniority: deprivations of liberty. which range from 

"18 U S  C 5 355libl ISvpp 111 19851. See ~ u p m  text Bccompanylng nolee 36.41 
"18 U.SC. 5 3661ls! ISvpp 111 19831 
'Sentence8 prescribed for certain offenses under the Articles of Uar rendered 

the act of adpd&.g sentence sumply m i s t e n &  once ~ ~ n v i ~ t m n  of such m 
offense aeeurred, the court-martial was without power t o  ~mpoie  any aentence 
other than that  prescribed m the ArIlcla. S i r  U' Winlhrop MLbfary Law and 
Reeedenls 395 12d ed 1920). 

"Pnor t o  amendmenr af the Article9 of U ar to  prml the Preaidenl Lo aef upper 
l h t s  on punishmenls for specific offenses supm note 81 my aenfence permitted 
by the customs of the service could ha ~mposed, sublet  only Lo the discretion af 
the court.rnarld 

'Act of Sep 27 1890. 26 Stat 491. ch 998 
L'Ses, o g ,  Exec Order No. 3308. June 12 1905 
van, e g , ,  Mmvd for Courts.Marfal. Courts of Inqurry. and Retiring Boards, 

1901 iRw d! st pp 18-57 MCM. 1917 par* 349. The Executive Orders did not 
pmsenbe a m-mum penalty for every offense under che Articles of War. 

*xMmual for Courts Martid. Courts of Inquiry. and Rstmng Boards. 1808. para. 
342 [hereinafter l l C M  19081 

"MCM. 1817. para 349 IArC YIi Sec 21 
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confinement to restrictions to specified limits; reprimands; and 
financial penalties (fines and farfeitures).aa Probation is not an 
authorized punishment, but suspension of authorized punishments 
operates as a type of probation.$' While parole is not specifically 
authorized in the UCMJ. Army Regulation 190.47 permits release 
of military prisoners on parole.96 Military parolees are currently 
supervised by federal probation officers.36 Restitution is not an 
authorized punishment, although it may be a term of an agree- 
ment to plead guilty.a7 

Another major difference between the federal and the military 
systems is the role of the convening authority in sentencing. The 
sentence adjudged by a courtmartial is merely an upper limit on 
the sentence which is ultimately impased.38 The convening author- 
ity has the absolute discretion to "approve, disapprove, commute, 
or suspend the sentence in whole or in part."99 The sentence does 
not go into effect until the convening authority takes action. An 
accused normally begins serving a sentence to confinement 

"R.C.M. 1003. 
"UCMJ mt 7lldi. Article 72 pmndes for weatmn of euspended pumrhmmts. 

Revmation of probation in the federal aystem is governed by 18 US.C. 8 3565 
iSupp. I11 19861. An analogous profedvre I used ta vacate suspended sentence8 in 
the d t a r y  See UCMJ art. 72. The Court of Military Appeals has applied 
Supreme Court precedents in probation revmation pra'eedings t o  suspeneion 
vacation piaeeedings under this arnde. Uluted States Y Hurd, 7 M J 18 iC M A 
18791 

"Depr af Army. Rag. No 190.17. The Umtd States Army Correctional System 
il OEL 18781 iherelnafler AR 190-411 Parole 1s not, strictly spsakmg B 
puninheni YI the sense that M individual e m o t  be sentenced t o  parole under 
eithn system. I t  E a mitigation of the adjudged punishment t o  eanfinemenr 

*AR 190-47 iC1. 50" 19801, para. 12-22 The SDntencmg Reform Act 5 216, 
Rib.  L. So. 88-473, 98 Stat. 2027 119841 repeals 18 U S C .  Chapter 311, Parole 
Sectian 235. 18 U.S.C. 5 3561 note iSupp I11 19861. provide that lndinduala on 
parole after a five y ~ a r  phaseout p e r i d  aili be transferred tc the mpennsion of 
the U.S district courts Under the Sentencing Reform Act. the demise of the 
federal Parole C o d a s i o n  and the shifrlng of the respon,ibllity for supunaing 
federal parolees LO the federal e o u t 8  may have far-reaehng cmnsequence~ far the 
parole system a t  the United State. Disciplinary Barracks The federal coyrfe may 
not bo w h g  t o  asmme the rerponsibllity for mperwsion of military pmoleed 
Without parole as a rel~ase valve for the Unitad States D~aplinary Barracks, which 
is already operaring at or near capacity. senteancea of priioners may either be 

supervision program may be inmiiuted. 
"R C M. 705lcli21IC1 MCM. 1984 contains the first uniform d e s  an prelrial 

sgreommts far the armed foxes  Rim Niei m r e  formulated either by service 
reg~ls t im or were judicidy Lmpased. Restitution pronsiona in pretrial agreements 
wale acceprsd by the appeuate courts p c m  to adoption of this p~ons ion  Uruted 
States v Callahan, 8 M.J 804 iN C M R 19801. Uruted States Y. B r o w .  4 M J. 
854 iA.C M R 19771. 

"Cf. United SLaten Y .  Occhi, 2 M.J. 60, 6 2  IC M A 19761 Iconve~ng authority 
enters a convieiion, not the eout-marrial1 
"UCMJ art 601el 

Wmm"td 10 make room for new pnaonerr, or some Bolt  of military pont-xoleaJe 
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immediately,1oY absent a request for deferment, but other punish. 
ments do not become effective until the convening authority 
orders them exeeuted.'O? or, in the case of punitive discharges. 
completion of appellate review.10z There is no analog?. in the 
federal system to this practice. The convening authority must 
decide if the need for a particular accused within the command 
outweighs the necessity to punish a wrongdoer. Balancing mili- 
tary necessity and the goals of punishment in individual cases is 
no easy task, and one that can only be done by the commander 
with both the responsibility for mission accamplidhment and the 
authority to grant clemency as he sees fit.'oJ 

The differences in sentencing options between the two systems 
are unlikely to be eliminated. While the effectiveness of a punitive 
discharge as a criminal sanction has been questioned.10' its 
effectiveness in terms of denunciation and general deterrence 
cannot be empirically measured. Proposals to eliminate discharges 
as criminal sanctions are unlikely to garner widespread support, 
in view af their long tradition as a military punishment. 

The reduction sanction also serves a useful purpose. In a 
stratified society such as the military, punitively changing the 
level of an accused, particularly from noncommissioned officer to 
common soldier certainly has utility. While such actions can be 
accomplished administratively,lo~ administrative reductions do not 
carry the same stigma as one imposed by courtmartid. Reduction 
is one of the milder sentences which can be imposed by 

+ECYJ art 57lel R.C 11 llOllbl 
"UCYJ art 57 
"UCMJ art 71 
"Much of the debate on the i s m e  of glving mlitary judges the power EO 

suspend sentences focused on the impact that refmnmg B convicted salcher under 
a suspended aenrence to the command mghf hare on direipbne "The deanon to 
suspend a discharge musf Lake rnto a~eount  the needs of the i e n x e  BQ well BI the 
mieresa of the mdividual'' 1 Adv Comm Rep,  supm note 15. 81 6. The resaonr 
for the Cornmssionr dmiaian that rmlitary judges should oaf be pancsd rius 
power were best summed up by Major General Robart C Oaks 

Mllrtary judges are not m a paiztion io ameas the effect on diielpbne, 
morals and good order that rernning a convicted mihfary member 
would have on che command Only B commander can determine 
this the rmlitary judge doDa not exercise iuperwsow control w s r  
the member serving B suspended ~entence This 1s the rerponsibil- 
LEY of the eommsnder 

Id at 230. 
Yance, A Cnmmd Puninis Dischurgi-An Eifectrii Punbshmenfl. 79 &Id. L. 

Rev 1119181 
"'Adrmmstratwe reductions of enbited members of the Army may be made for 

erther misconduct or meffmenc) Dep I of Army, Reg No 600-200 Enbsted 
Personnel Management System ch 6 (16 Jan 19951 

Id at 

Re" 

erther misconduct or meffmenc) Dep I of Army, Reg No- 600:200 Enbsted 
Personnel Management System ch 6 (16 Jan 19951 
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courtmartial: if reductions were eliminated. other methods of 
achieving the same result, such as confinement or discharge might 
well be imposed.'o6 Reductions stop short of a judgment that the 
accused has no further value to the military, but recognize that 
the accused should not be permitted to function at the same level 
of responsibility without again proving his or her worth. This 
sanction, when adjudged without a punitive discharge, reflects a 
commitment to rehabilitation as a philosophy of punishment-the 
concept that rank can be earned anew, and that status CM be 
regained. While current reenlistment standards suggest that one 
who has received a courtmartial conviction is not favored for 
retention,'O' reenlistment standards have frequently changed. 
Absent any strong reason for eliminating the reduction sanction, 
other than a desire to conform military sentences to the federal 
model, we should not tamper with B system that works. Given the 
fact that military sanctions cannot mirror those available in the 
federal civilian system, there is a cogent reason far differences in 
bath sentencing philosophy and sentencing procedures. Courts- 
martial impose sentences for a different purpose. There may well 
be a stronger justification for evidence relating to an accused's 
rehabilitative potential in a courtmartial, for the sentencing 
agency must decide whether to retain the individual in the 
military, and if so, at  what rank or grade. Curiously enough, 
however. the federal sentencing procedure supplies more informa. 
tion to the sentencing judge about a defendent's rehabilitative 
potential than does the military system, even though rehabilita. 
tion will no longer be of central concern to the nature of the 
federal sentence imposed.'08 An examination of how the current 

"At lnferior courfs.martid. where punifwe mreharges are not aurhorued, the 
sentences v b f h  msy be lmposed are Lmiied t o  forfeitwe.. lines. conlmement 101 
i e m r  forms of rsntraints an hbeityi. and reduction R C.M 1003 If reduction i3 
unavailable as B separate punishment. the sentence may be more Wreiy to d u d e  
a short p r i d  of confinement ae a means of achievvlg B reducnon. 

'-Most soldiers confined as the result a1 a c o u r t - m m d  mnvic~mn who dld not 
dao receive n purvtive discharge are ad-sirativeiy separated at the end of them 
sentence In the Army in 1985. about 2% 01 the soldiers reeeiline sentences from 

expected to rise as- the number of available reemits in the general populatm 
cantinuse to d e c k *  Depr of Army, Reg S o  601.280, Army Reenlistment 
Program, para. 2-19g 120 July 19811, requires B waiver from Lhe Commanding 
General of the MlLlary Psisonnsl Center belore B soldier with any court m ~ i d  
c m ~ i ~ t i o n  may be permitted to reenlist 

"'The informstion contunad m B 201 flle may. in amme instances, be more useful 
than the plenthors af data about an inmwdual m B presentance invsst~gaiwe 
report but if 13 hardy mare complete Compare 18 U S C .  5 3663 119821 ("No 
hmtation shall bs placed on the informstlon concerning the background. character 
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military sentencing procedures and philosophies have evolved will 
be useful in evaluating where they should go in the future. 

IV. SENTENCING IN COURTS-MARTIAL 
A. INTRODUCTION 

The presentencing hearing currently used in courtsmartid is a 
recent phenomenon. Prior to 1951, there was no separate sentenc- 
ing hearing.109 The development of this hearing has its roots in 
the 1886 ruling of the Secretary of War that permitted a 
courtmartial to consider evidence of previous convictions of an 
accused110 prior to adjudging sentence. and in the hearings 
authorized in guilty plea cases.lll An examination of these 
sentencing practice8 provides insight into the restraints currently 
imposed on the receipt of sentencing evidence. 

B. SENTENCING FOR RETRIBUTION WWI 
AND PRIOR 

In his Civil War treatise on military law, Stephen Vincent 
Benet described the sentencing procedure in courtsmartid in 
these terms: "Having in their finding. declared the innocence or 
guilt of the prisoner, the court then pronounce his acquittal, or 
proceed to award punishment according to the nature and degree 
of the offense."11x Clearly. there was no separate procedure for 
presenting evidence on an appropriate punishment. The evidence 
presented on the merits about the offense sufficed 

Basing then the sentence upon the facts as established by 
the evidence and ascertained by the finding, the punish- 
ment will regularly and properly be measured by the 
peculiar circumstances preceding and accompanying it. 
the intent manifested by the offender, his animus toward 

and conduct of a person convicted of M offense which B court of the Cmted States 
msy receive and consider for the purposs of impasmg m appiopriare iienrence I 
r i i h  the rerfrxboni placad on the sdmrssihity of evidence m the pmsenfencmg 
hearmg m B court-marnd canlavled m R C Y .  1001 See r h o  Preaenfenee Invea 
R e p ,  aupm note 16 imeludes sample reports and drtaded gutdance for preparmg 
presentence reparfsl and Safiond Prohatian and  parol^ Assaclation Guides for 
entenemg 119571 Ian older &'de for pmpmmg rhe pmisnfence mporfl Much of 
the mfarmalron contuned m the presencence report IS simply nadmismhie vnder 
the present d t a r y  d e s .  bsied on ~ f i  hearsay nature 

'nMmud for CourtrMartd  United States, 1951 para. i 5  [hereinafter MCY. 
1951l eslahhshed rhe presenlenemg heanng as an miegral part of the C U Y T ~ S -  
marird procedure. 

"Gen. Orders. No 41, HQ of the Army 126 Jvne 16861 
"Dincussad infm text accompanying nates 117-119 
"S Benof. supra note 4, at  1 S i  
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the aggrieved person if any, the consequences of his act, 
its effect upon military discipline, and etc.113 

This procedure reflects an emphasis on sentencing the offender 
far the offense. not far any individual characteristics he might 
possess--a retribution philosophy of punishment. Mitigating cir- 
cumstances, however. might be considered by the members"' in 
making clemency recommendations,"b although they were not 
proper considerations for sentencing in general.116 

In guilty plea cases. however, a sentencing hearing of sorts was 
authorized.1'7 The purpose of such hearings was to provide the 
members and the reviewing authority with sufficient evidence to 
determine an adequate punishment: 

In all cases of discretionary punishment, , , full howl .  
edge of the circumstances attending the olfense is essen- 
tial to an enlightened exercise of the discretion of the 
court in measuring punishment, and for the information 
of the reviewing authority in judging the merits of the 
sentence. It is, therefore, proper far the court to cake 
evidence after a plea of guilty in any such case, except 
when the specification is 80 descriptive as to disclose all 

"W Wmfhrop. supra note 86, at 397 
"Sentenelng wab solely the pmvmce O f  the members untll 1969, when 

16, amended by The Military Justice Act af 1968, Pub L No 90.632. 82 Stat. 
1355 119681: MCM. 1869, DUB 39b131. 

sentansing by judge alone was mfroduced 88 M o p t m  of &he seeuaed. UCMJ mt 

"'W. Winthrap, supm nbte 86, at 391: 

Should one or more membsrs see fit LO recommend the priraner to 
mercy, k a u s e  mtlgatmg circumstances have sppared  durlng rhe 
trial which could not be faken in derermvring the degree of guilt or 
the extent af punishment. theh recommendation wdl not be embraced 
in che bady of the sentenea 

'Id e t  396 lemphasis origulall' 

Thua. proaf of valuable sarVice. general good character, or other 
extrmBou9 weumstmeea favorable t o  the accused but foragn m the 
merita of the case cannot--strictly-be allowed to affect the 
discrsrion of the court in imposing sentence . In practice. however, 
the fact that the accused 13 s h a m  t o  have had a goad character or 
record in the aeniee p m r  LO his offence is in general p r d f t e d  t o  
enter into the question of the pumshmsnt co be imposed . . . 
Regululy, however, the 5m.e IS rather pound for mtlgsf~on of 
pulvshment by the reviewing suthatity than for B milder judgment on 
the part of the c o w  

'-Id st  278.280 In diseusaing the hi tory  of such hearmgs, Colonsi Wmthrap 
indicated they w e n  on&mally suthorired in 1828, but only m capital c a e a  and 
those mvolumg desertion. The practice fell mto diafavar after 1857, but was 
revived duimg the Civil War 
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the circumstances of mitigation or aggravation that 
accompany the offense.118 

Such hearings were governed by much the same rules as a trial on 
the merits: "When the court takes evidence after a plea of 
'Guilty,' the accused may crossexmine the witnesses, produce 
evidence GO rebut their testimony, offer evidence as to character, 
and address the court in extenuation of the offense or in 
mitigation of punishment.""Q This sentencing procedure has 
many of the same elements (confrontation, cross-examination, 
compulsory process, evidence of the character of the accused, and 
argument to the court) 8s the sentencing procedure currently used 
in courtsmartid, regardless of the plea. I t  provides some 
explanation as to  why the military justice system adopted an 
adversarid approach to sentencing evidence. 

Aside from the evidentiary hearing authorized in guilty plea 
cases. the only particularized sentencing evidence120 available to 
eourrsmartiai was evidence of previous convictions. The purpose 
of receiving such evidence was "to ascertain. by an inquiry into 

Initruclmns for Courts-Marrral and Judge Advocates 24 118901 leiling 
Uinthrop Q Digest p 3761 

' I d .  
"'Evidence presented on the merits was eeit inly uaed during senlencrng The 

accuaed was perrmtted La introduce evidence of good character. not onlj  m 
defense but m m m ~ ~ t m n  BI *ell 

'Ra) 

4 c  mdxary la* evidence of character. d u e h  x i  always admiiirble. IS 
~ ~ m p a r m v e l y  ieidam offered itricriy or exclusively in defence. bur. 
uhen introduced, IS usually intended partly 01 prmcipdly, YQ in 
mitigation of the  punishrnmt which may follow upan conviction If 
need have no reference t o  the nature of the charm but may exhibit 

recommendations for pmmotmn. hanorable mention m orders. awards 
of medals of hanor cerf i fxaras af merit. warrants BQ now 
camrmssioned offreeri. honorahie diwharges. & e.. of which the 
meds or eapiei should be appended t o  the record of trial Such 
evidence. u1 the event of convielion, may avail Lo les~en the measure 
of punishment d the s a m e  be discretionary w l h  the court, if 
mandatory ~t may farm the bssrs of a recommmdafion by the 
members and B mltigafmn or  pardan by the reviewing officer 
Rebutting evidence of bad character, m d r a r v  cases, may be of 
s~mdar form and nature to the evidence introduced of good character 

1% Winihrop supra n ~ L e  86 at 351-362 lemphssis origindl When rhe Separate 
sentencing hearmg U B I  authorxed ~n 1951, both the form of preienrarlon and 
content of such evidence were preserved In that heanng See infra text 
~ccampanymg nota8 161-176 
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his previous record, whether the accused was an old offender, with 
a view if he were found to be such. of increasing the measure of 
his punishment and especially of inducing in his case a sentence 
of dishonorable discharge from the service."'z' The procedure for 
introducing such evidence was the precursor of the current 
bifurcated trial  After B finding of guilty, the court would open to 
ascertain if evidence of previous convictions had been referred to 
the court. and if so, to receive it before retiring to deliberate on 
sentence.l2* The evidence of previous convictions was severely 
restricted only courtmartial convictions were admissible; those 
of civil courts were n0t.'~3 Formal proof of the conviction, either 
by the records of previous trials or by authenticated copies of the 
courtmartial orders, was required.'%* Only "fin&' convictions 
were admissible.12e Although Colonel Winthrop indicated that the 
evidence of previous convictions "need not be specifically referred 
to the court by the convening commander: it is sufficient if they 
come to the hands of the judge advocate with the charges, or are 
obtained by him from the proper official,"'z6 later Manuals 
required that the court consider only those previous convictions 
which were referred to it with rhe charges.12' Prior convictions 
could be used to expand the punishment limitations in effect for 
specific offenses,'lS a6 well as for general sentence enhancement. 
The convening authority could thus limit the aggravating evi. 
dence the court could receive. 

Neither Winthrop nor Davis indicate why such restrictions were 
placed on the receipt of prior convictions. Certainly the drafters of 
the Army regulations which authorized consideration of these 
convictions could have specified less formal modes of proof. The 
fact they did not reflects an uneasiness with consideration of prior 

"W Wmthmp supm note  56, at 381 Thx language WBB sxteniwsly quoted rn 
the ~arlous hlanuali for Courts-Martial See, e g  , MCY. 1911, p a 8  301 
'-0 Daws. The Ydiiary Laws of the Lmted Scares 147 l ist  sd 15981 
'-td see aim R ~ Y .  aupm nore 118, at 37 
"IV U'mthrop. suppm note 86 at 357 386: 'Copies of records introduced in 

siidenee may of course be contested by che accused. as to the genumeness or 
correctness of the record but should not he raecfsd for rmrnater~al and 
premrnahl) clerical errors m ihe copy. Sss d s o  G. Daws. SUP'P'CI note 122 at  
111.148: 'It is unautborired for the judge advocate to mtroduce, or the court to 
admt .  as siidenee of previous conv~ciions (01 m connection with proper evidence 
of the a m e l .  the srarernenl of serw~e .  e l c .  required by para 921. A R of 1895. ia 
be fvrnished t o  the conrenms. authoricy uirh the chmee..'' 
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convictions in sentencing. Colonel Winrhrop detailed four common 
abjections to consideration of prior convictions: 

1. Such evidence would prejudice the court against the 
accused: 

2. Since the court had to open to ascertain the existence of 
prior convictions after arriving at  a finding of guilty. this 
procedure "disclosed the votes or opinions of members," in 
contravention of Article of War 84; 

3. The procedure violated the rule3 af evidence by permitting 
introduction of bad character evidence without regard to  whether 
the accused had placed his character in issue: and 

4. Receipt of such evidence by the court invaded the province 
of the reviewing 

In Winthrop's opinion. the rules governing the introduction of 
previous convictions were artificial and confusing.'3o He also 
expressed the belief that consideration of such convictions should 
be limited to the reviewing authority.'3' 

Receiving evidence of prior conviction8 was a break with 
tradition, which accounted for the many restrictions on their use. 
Employing formal rules of evidence for their consideration could 
be expected to mollify those who felt that entertaining such 
evidence was improper. I t  was clearly the philosophy of the time 
that individuals should be sentenced for what they had done and 
not for what they were. The countervailing consideration was that 
the small time offender, whose individual crimes perhaps did not 
w m a n t  .a dishonorable discharge, was an appropriate candidate 
for such a discharge when his crimes were considered in the 
aggregate. 

The restrictions on use of prior convictions were subsequently 
increased. The Manual for Caurts.Martial, 1905 included a time 
constraint: only those convictions which occurred within one year 
of the commission of the current offense and within the current 
enlistment could be considered by the c0urt.l3~ The one year and 
current enlistment rule was retained in subserruent .Manuds:'33 

"Earher d e s  had imposed LmAmass c o n r r r ~ n f s  only Lo the extent that the 
previous eonviciians -are used to  increase the Bmrt of maximum punishment See, 
e g .  Gen Orders XO. 18 HQ of the Army 125 Mar.  18951. 

"MCM 190:. pp 46.47 Manual for Courrs.Martid, 1908, p 47 [heremafter 
MCM. 19081 and MCM 1917, para. 308 
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the 1917 Manual barred consideration of naval court canvic. 

By 1917, sentencing philosophy in the military appeared to be 
undergoing a shift away from retribution as the primary basis for 
imposing punishment.13s The 1917 Manual contained information 
about the rehabilitative program at the United States Disciplinary 
Barracks, and discussed a new policy which permitted the 
suspension of a dishonorable discharge imposed for purely mili. 
tary offenses in order to return to duty those successfully 
rehabilitated.'jb It also provided the first guidance to members in 
how and why to sentence:137 

In cases where the punishment is discretionary the best 
interest of the service and of society demand thoughtful 
application of the following principles: That because of 
the effect of confinement upon the soldier's self.respect, 
confinement is not to be ordered when the interests of the 
service permit it to be avoided that a man against whom 
there is no evidence of previous convictions for the same 
or similar offenses should be punished less severely than 
one who has offended repeatedly; the presence or absence 
of extenuating or aggravating circumstances should be 
taken into consideration in determining the measure of 
punishment in any case; that  the maximum limits of 
punishment authorized are to be applied only in cases in 
which from the nature and circumstances of the offense 
and the general conduct of the offender, severe punish. 
ment appears to be necessary to meet the ends of 
discipline; and that in adjudging punishment the court 
should take into consideration the individual characteris. 
ties of the accused. with a view to determining the nature 
of the punishment best suited to produce the desired 
results in the case in question, as the individual factor in 

"'MChl, 1917. para. 307 
"'Ceriamiy sentences w e n  mfluenced by faetors other than rilrlbutmn pnor t o  

thia time. See e g .  0 Daws. supra note 122. at 1 5 7  'The cansideratma wheh 
have lnfiuenced eour f~  ln Lhr dlrectmn [that of hght sentences] have in general 
been derived from the youth. inexperience or good character of the prisoner " 

The shift in emphasis at this time. however, c m e  not from the consideration by 
indwidud members of the n a i m  and clrcurnatances of the accused BS well BL the 
offense, but rather from official pronouncements 
"MCM, 1917. psra 310 
x"'Untd 1967 the members of a courtmartial were perrmtted to conrdt the 

Manual for Courts-Marlial durvlg their deliberaliana on fmdings and sentence 
This procedvre was changed by judicial fiar vl United Statss Y Rinehart. 8 C.M.A. 
402 24 C M R  212 119571 
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one ease may be such that punishment of one kind would 
serve the ends of discipline, while in another ease 
punishment of a different kind would be required.138 

Individualizing punishment-tailoring the punishment to fit the 
offender as well as the offense-was the clear purpose of these 
principles of sentencing. Ironically. the members were expected to 
apply these principles in a vacuum; there was no formal system 
far providing information about the individual. While the defense 
could provide some extenuating and mitigating information dur- 
ing the findings phase of the trial. the trial judge advocate had 
little opportunity to present contrary information about the 
accused, although he could present information about the aggra. 
vated nature of the offense. 

Sentencing for rehabilitation was originally confined to those 
charged with desertion.138 In the case of voluntary surrender, the 
War Department suggested confinement and forfeitures were an 
appropriate punishment.140 Evidence of any prior convictions for 
desertion was admissible upon conviction of desertion, as an 
exception to the oneyear and current enlistment rules on the 
admission of prior convictions.141 Desertion had always been 
viewed as an extremely serious crime. one that struck at the heart 
of military discipline. Harsh sentences, even in time of peace, were 

Mitigation of such harsh punishments through eansid. 
eration of the individual's background, as well as the eircum 
stances surrounding the offense, was appealing. Successful reha- 
bilitation of deserters provided a basis to expand the concepts of 
rehabilitation and individualized punishment to other offenders. 

There was apparently some general concern over the harsh 
nature of punishments handed out by military courts."S The 
principles of sentencing in the 1917 Manual can be viewed as a 

"MCM 1917 pars 312 
' r Y C M  1907. PUB 340 mdxafed that che United States DlsclpBn- Barracks 

had same auecess wich m u m g  certan classes of deserters fo  duty 
"Gen. Order bo 77 War Dep'r 110 Jun. 19111 
' Gen. Order. No 204, Rar Dep f 115 Dec 19081 
'>wmfhrap mdxafed that the usual peacetime sentence far deaerrion wna 8 

dishonorable discharge t o t a l  forfeitures. and confmemenc from one t o  five years 
In wartime, dwth  was eammon. particuiarly far bounfypmpers Ithose who jomed 
only for the enhlmenr banur and then disappeared) and desertion to the enemy 
W iZmthrop supra note 86. BL 844-646. 

"Exec Order No. 980, 25 Nov 1908, provided. 'This order prescribes the 
rna~irnurn h i  of punishment for the offenses named. and this h i t  i s  mfended 
for rhare eases in which the severest punishment should be awarded. In other 
CBBPQ the pumshmenl should be graded down aeeordmg LO the erlenutmg 
c ~ c u m ~ t m e e i  lemphasis angmdl.  
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means of guiding the discretion of the members in order to 
mitigate such harsh punishments. An individualized approach to 
sentencing could reduce punishments in appropriate cmes at the 
court-martial level far deserving offenders, eliminating the need 
for extensive clemency action by the reviewing officer. If some of 
those convicted of serious crimes, like desertion, could be SUCCBSI- 

fully restored to duty, then the same might be done for other 
offenders. The real problem, however, in implementing these 
sentencing guidelines wae how to determine what sentence the 
individual offender needed. 

C. 1921-1949: THE SLO W GROWTH OF THE 
SENTENCING HEARING 

Prescribed sentencing practices in the military did not undergo 
any major revisions from 1921-1960. Growth did take place in two 
areas, however: a small expansion in the sentencing evidence 
available to the members, and modifications to the methods of 
proving prior convictions. 

The practice of opening the court after findings to consider 
evidence of prior convictions continued. While the oneyear and 
current enlistment rule remained in effect far prior convictions of 
soldiers, the rule was expanded to permit evidence of convictions 
in the three years preceding the commission of any offense by an 
~ f f i c e r . " ~  Although the 1920 Executive Order establishing admis. 
sibility of prior convictions required that proof of such convictions 
be made "only by the records of the trials in which they were 
had..  .or by duly authenticated copies of orders promulgating 
such eanvic t ions" ,~~~ a provision of the 1921 Manual suggested 
that the entry of a previous conviction in the accused's service 
record could be used to prove a prior convietian.l*e The defense 
could object to the admission of the service record to prove prior 
convictions, based either on the correctness of the record or the 
nature of the con~iction.'~' Objections not asserted were consid. 
ered waived, except when it was apparent that the conviction was 

"'MCM. 1928. p v e  79c; Manual for Caurts-Marnd. 1921, para 306 [heremafter 

"'Exec Order No 3367, 10 Dec. 1920. Sec. V. 
"'MCM. 1921, ~-8. 308 The 1928 M C M ,  osra 19c contavled a a i d m  
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stale.148 This procedure far proving prior convictions was adopted 
in two trial guides designed to supplement the Manuals,"g 
indicating its widespread adoption. 

Using an extract of the accused's service record to prove prior 
convictions was certainly simpler than obtaining authenticated 
copies of either records of trial or promulgating orders, and can 
hardly be said to be unfair to the accused. The opportunity to 
object to inaccurate or misleading evidence of such COnviCtiOns 
protected the accused's rights. and the waiver rule placed the 
burden of objecting on the party with firsthand knowledge of the 
accuracy of such information. Further, the requirement for a 
timely objection permitted the court to consider alternative forms 
of such evidence if the service record was truly inaccurate or 

This departure from formal evidentiary requirements in the 
abbreviated presentencing procedure was also followed in the 
presentation of the statement of service. The 1921 Manual 
permitted the court, after findings, to review the statement of 
service appearing on the first page of the charge ~ h e e t . ' ~ o  This 
statement included data on the accused's current enlistment, age, 
pay rate, allotments, prior service, and character of any prior 
discharges.lj' The first page of the charge sheet also included 
data an restraint; whether such data was ordinarily furnished to 
the members is uncertain. While the 1921 Manual indicated that 
the members were permitted to view the charge sheet. the 1921 
practice guide reflected that the trial judge advocate read the 
data to The 1943 practice guide directed the trial judge 
advocate to read to the members everything on page one of the 
charge sheet except data ab to witnesses. This included data as to 
restraint.ls3 

The 1921 Manual did not provide any detailed guidance to the 
members on how to exereis their sentencing discretion. The 1928 
version, however, directed the members to consider "the character 

misleading. 

"'MCM, 1921. para 308 
"McComsey, Oulhne of Procadvie for Tnds  Before Caurts.Martd The 

Infantry Schwl 15 ( R e i  ed 19431 U.S 1nfanLry A~ii~cmtmn CourlsMarlral 
Procedure 114 119211 lherebafrer Courls.Marfd Procedure] Both wide9 lnLcsle 
that  Lhe aeeeptsd pmeliee vas for the tnal judge advocate Lo read the predoui 
c m v ~ c t i ~ n s  from the accused s I B ~ Y ~ C B  record. and t o  ask the seemed rf rhire were 
anv ablemans t o  the d a b  BO read. The 1943 a i d e  reowed  that the extract of the 
se&nirecord be marked 88 an exhbit and forwarded 'with the record 

'OMCM, 1928. para. 271 
"MCM 1921 Appendu 5 
"'Courls-Mar~ial Proeedure. svpm n ~ ~ e  149, at 114-115. 
"hleCornsey. supm n o l  149. BL 15 
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of the accused a8 given on former discharges, the number and 
character of the previous convictions, the circumstances extenuat- 
ing or aggravating the offense itself, or any collateral feature 
thereof.. , ,''I54 The Manual also reflected a concern that light 
sentences in cases triable by civil courts would adversely affect 
public opinion about the Army.16s These provisions merely 
directed the court to consider the evidence available, and did not 
constitute a coherent rationale for sentencing. While the new 
procedures rendered slightly more information about an accused 
available (without any marked increase in trial complexityl. 
sentencing decisions were still primarily based on the offense 
rather than the offender. 

The nonadversarial approach to sentencing was about to 
change. however. Under the 1 9 4 9  Manual for Courts-Martial, the 
sentencing process was modified in two important respects: first, 
sentencing evidence available to the accused was expanded, with a 
limited government right or rebuttal. Second. some guidance an 
why and how to sentence wa8 provided for the consideration of 
the court. 

Although previous Manuals had permitted the defense to 
introduce evidence of prior discharges a8 an extenuating factor,1E6 
the 1949  Manual ailowed the prosecution to rebut such evidence, 
but only with other discharges.15' This rule undoubtedly had the 
admirable purpose of preventing the defense from presenting a 
onesided picture of the accused's prior service; unfortunately, this 
reasoning wa8 not carried forward to explicitly permit the 
government to rebut other defense evidence permitted by the 
Manual, such as affidavits about the accused's character or 
evidence offered in extenuation of the offense.lS8 Perhaps the 
drafters feared the consequences-an expanded presentence proce- 
dure-outweighed the benefits. That justification may have been a 
precursor of the pro-defense bias which permeated later sentenc. 
ing procedures. 

While sentencing guidance was provided, it was minimal. The 
members were enjoined to adjudge a sentence that was "legal, 
appropriate, and adequate.. . ." lSQ In addition to considering the 
evidence presented at  the presentencing hearing, they were 

"'MCM, 1928. para. 80. 
"Lid. 
"See e g  MCM. 1921, para 270 
"MCM, 1949, para. IBd. 
"&Id at p-8 132b 
'beid.  sf para. 80a. 
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instructed to consider the need to render uniform sentences for 
similar offenses throughout the Army, although they were pro. 
vided with no mechanism to determine what sentence ranges were 
normal for particular offenses.160 Local conditions might dictate 
sentences more severe than the norm, an acknowledgement that 
the general deterrence value of sentencing was a proper consider. 
ation for the court. 

The 1949 Manual countenanced at  least four goals for sentenc. 
ing: consideration of the background of the offender lrehabilita. 
tion and individual deterrence), uniformity in sentencing iretribu. 
tion and j m t  deserts), consideration of local needs and conditions 
lgeneral deterrencei, and the need to preserve respect for the 
military justice System idenunciation). Unfortunately, the court 
was given no guidance on how to weigh these factors. or haw to 
resolve the obvious caniliets between uniformity in sentencing and 
individualization of the sentence. Like its predecessors, the 1949 
Manual failed to provide the sentencing agency with the informa. 
tion necessary to implement any sentencing philosophy, other 
than retribution. 

D. SENTENCING PRACTICES UNDER THE 
LICMJ: 1951-1968 

1. Introduction. 

The enactment of the Uniform Code of Military Justice and the 
promulgation of the 1951 Manual dramatically changed the 
character of the presentence hearing in courts.martial. The 
Manual established an adversarial sentencing hearing, thus alter. 
ing the nature and scope of the sentencing process. In addition. 
the civilian judges of the newly created Court of Military Appeals 
interpreted and expanded the M a n u a s  sentencing provisions to 
comport with their own notions of what the sentencing practice 
should be, often overruling the President in the process. 

Under the new presenteneing procedures. the prosecution and 
defense were permitted to "present appropriate matter to aid the 
court in determining the kind and amount of punishment to be 
impoaed."'6' Whether the rules governing the admissibility of 
evidence at  such proceedings permitted the sentencing agency 
sufficient information to determine an appropriate sentence was 
another issue. 

,-Id. The nature and crrcumrtancrs of each offense W B Q  ~ t d l  B proper matter for 

"'MCM, 3911 pars 7 6 8  
eonsrderatmn. 
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The presentencing hearing consisted of bath adversarial and 
nonadversarial procedures. After findings, the trial counsel p r e  
sented the accused's service data,1a* and introduced evidence of 
previous convictions.'fl3 While the accused could object to this 
data, no hotly contested issues were likely to arise."' This 
relatively informal procedure, designed to provide the members 
with some background information about the accused, was simply 
a reiteration of past practices. 

The major changes in the sentencing procedure involved the use 
of a hearing separate from the findings to consider evidence in 
aggravation, extenuation, and mitigation, as well as rebuttal 
evidence. After a plea of guilty had been accepted and the trial 
counsel finished reading the accused's service data and prior 
convictions to the court,l66 he could then introduce admissible 
evidence in aggravation of the offense,'6* subject to the defense's 
right to cioss.enamine and rebut.18' This aggravation hearing was 
the successor to earlier mles permitting the government to 
introduce such evidence before findings in milty plea cases.168 
Since the accused was permitted to confront and cross-examine 
witnesses and to rebut the government's case under the previous 
practice, it was logically consistent to afford the accused the same 
rights when the timing of the introduction of aggravation evi- 
dence was changed. There was certainly no requirement to do so, 
however.'ae 

"Id a1 para. 76hlll This mformation W B Q  limited to age. p ~ y ,  current and pnor 
IBIV~CB. and data as to restraint. 

OaId st p a s  76b121 Only con~~ccions which occurred during the current 
enlistment and w i t h  three years of any offense af which the accused wan 
convicted were admiasihie This represents an ~rpansion of the meyear d e  of 
previous Manuals, diseumed supra text aeeompanymg nates 120-134. 

"'See Appendix 8 .  MCM 1951. BL 520 Tius trial gvlde euggesrs that 11 rhe 
defense complains of error and the matter cannot be readdy venfied. the claimed 
~ r i m  will be noted in the record. Ad&tmnal widenee wadd be requrred only far 

"Para 75e reqvved the trial muniei t o  introduce "awdence" of prior conme. 
Lions The MCM, 1951 Trial Gdde  found in Appendir 8 appmnt ly  eonrempiated 
that. absent any defeme obieetrons the trial munsei wouid merely read the dsta 
rdec tmg prim ~onulcflona, and would introduce admiasibis eridence only when 
the defense so reqvved This e a n l c t  was iafer resolved adversely LO the 
gov~rnmenf by the Court ai Mihfary Appeals. United States Y Carter. 1 C.M.A 
108, 2 C.M R. 1 4  119521, macussed infie nates 195-198 and mompanymg text 

matters of unportance. 

-MCM, 1961 para 76~131 
" I d  p u s  76d 
"'Discussed supra text aecompanymg notes 317.119 
"'In 1943, the Uuted Scmes Supreme Cowl had d e d  that the evidence 

considered by a m u n  in senlenfmg muat he factually correct. Townsend V. Burke. 
343 U.S 738 119181 The next year. m Wlviams Y Sew York, 337 C.S 241 119491 
the Court held Lhm a sentencmg procedure m wheh the defendant W ~ B  not 
pernutted eanfrantalmn and erorr-exarmnation nghts, and m which hearsay was 
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The sentencing hearing then became the defense's show. The 
accused was permitted to make an unsworn statement, which was 
not "evidenee."llo Government rebuttal of such statements was 
limited to "statements of fact therein.""' The defense could 
introduce a variety of information in extenuation and mitigation, 
to include specific acta of the accused as well as general goad 
character evidence, the rules of evidence were relaxed to permit 
the consideration af affidavits, certificates, and other writings.172 
While the government could rebut such evidence, the rules of 
evidence were relaxed for the government only to permit introduc. 
tion of discharge ~er t i f ica tes .~~3 Evidence offered on the findings 
could also be considered on sentencing.''4 The nature and extent 
of rebuttal evidence became a matter for considerable attention by 
the Court of Military Appeds. 

Paragraph 76a purported to provide the members a basis for 
determining an appropriate sentence. The guidance included an 
admonishment to adjudge the maximum sentence only in aggra. 
vated cases or when there was evidence of prior convictions. Prior 
convictions far less serious offenses should not be used alone to 
justify the maximum sentence. The members were also directed to 
effect sentence uniformity by considering sentences adjudged in 
similar offenses. subject to hea l  needs. They were, however, to 
use their own discretion in adjudging sentence and were not to 
rely on higher authority to mitigate a severe sentence. Other 
sentencing Considerations included the effect that a light sentence 
for offenses triable in civil courts would have on the reputation of 
the armed forces, and guidance on when the two types of punitive 
discharge would be appropriate. While the court was directed to 
consider certain evidence showine the character of the accused. 

considered. was can~t i fu f iandy  vabd Khde Wdbamr iniolved sentencmg by B 
judge !after the IYI) recommended B senfencel the disrincfioni drawn m the ease 
between the need for rules of eiidmce on frndingi and then lack of uthfy m 
ssntsncing would apply equally t o  members sentencing Id at  247 The diary 
praence of members a d j u d p g  a sentence which can be modified. albeit only m the 
aceuseda fsror by the eonvrmg anfhonty 1s analogous t o  rhe New Yark 
procedure used during the Wdliomr trial. The ~enfencmg judge m S e w  York VBQ 

permitred co ~mpose a sentence in excess of  that adjudged by the iury 
"YCM 1911 para 75. indicated that evidence introduced during sentencmg 

could be used to sustsm the findings B) IO elassdying the aceureds unsworn 
statement PUB 75c ensured thac u could nal  be used agavlst him to perfect an 
otherwise deficient finding of gudf) 

I d  
I d .  

"Id para. 75elll. 
' ( S e e  # g  psra 123. which perufred consid%ratron of the mental conmfian of 

the accused as a factor m adjudging sentence even when it WI noc suffment to  
establish B sanity drfrnss 
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the mitigating evidence was not  one of the factors listed for the 
court's consideration.1'6 

The sentencing guidelines in the 1951 Manual were merely a 
reiteration of the guidelines used previously, particularly those of 
the 1949 Manual. The guidelines did not reflect the impact of 
expanded sentencing evidence, and in fact. de-emphasized the 
efforts of paragraph 15 to increase the individualization of 
punishment. The philosophical bases for punishment otherwise 
remained much the same: retribution, denunciation, and individ. 
ual and general deterrence. The deficiencies in previous sentencing 
guidelines remained. There was no real effort to stNCtUre the 
court's discretion; no information or standards provided to 
accomplish the goal of sentence uniformity; and the guidelines did 
not mandate adequate consideration of the individual being 
sentenced. Perhaps the absence of B mandate to consider mitigat- 
ing factors was deliberate-an effort to balance the defense 
slantl76 to the sentencing hearing by deemphasieing it a8 a 
consideration during the sentence deliberations. 

Creation of a real appellate court system for the armed farces 
probably resulted in more far-reaching consequences for the 
sentencing process than did the Manual changes. The Manual 
merely created B sentencing hearing; the Court of Military 
Appeals determined its nature and extent. The unique fact-finding 
powers of the Boards of Review, and their ability to reduce 
courtemartid ~ e n t e n e e s , ~ ~ ~  also had an impact. but one not nearly 
so great as that  of the Court of Military Appeals. The Court of 
Military Appeals' treatment of prior convictions; aggravation, 
extenuation and mitigation testimony; rebuttal evidence; 
uncharged misconduct and its impact on the sentence; argvment 
of counsel: post-trial reviews and action; and the philosophical 
basis for sentencing will all be discussed at  greater length. 

2. The Philosophy of Sentencing. 

The tension between the issue of unlawful command influence178 

"MCY 1951. PUB 76~121 
'To some extent. the relaaation of tho rules of widenee for the defense d u m .  

the sentencmg hearing worked to the g~veinmenC's overall advanrap. If affidsnts 
were adrmssible, there would be B reduced need t o  produce defense witnesses, thus 
s w m g  money To the axlent that hve teitmony would e m  greater weight with 
t h e  members. affidsvirs were an advantage to the proseeutmn The economic 
argumenr e m  be rumed around It would also be more economcd LO prmit the 
eovernmenl t o  offer affidavits m reburtd of dsfsnse affldanfs. rather than 
lequirvlg admaslbie svtdsnce. L 0 ,  w~fneasep.  

TJCMJ art. 661cl 
'WCMJ -ut. 37.  
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and the need to provide guidance to the sentencing authority was 
a troublesome one for the military appellate courts. Guidance 
could easily be equated with influence. Determining what typed of 
guidance could lawfully be given to the court members and by 
whom was a difficult task, one the Court of Military Appeals 
solved by a judicial mandate to individualize sentences. In United 
States u M o r n o l ~ p ~ ~  the court ruled that members could not 
receive inStNCtiOns directing them to consider sentences m 
similar cases. The court held that such instructions would 
interfere with the military policy to individualize sentences. and 
rejected uniformity as a goal of sentencing. How the court 
determined that individualized sentencing should be the primary 
goal of military sentencing is uncertain. The 1951 Manual 
certainly did not so provide. While the boards of review had also 
questioned the utility 01 the uniformity p r o v m o n ~ ~ ~  they had 
considered a variety of sentencing philosophies permissible.'s' The 
Mnrnaluy opinion was to some extent presaged by United States 
v Rinehart.1e2 In Rinehort, the Court of Military Appeals 
prohibited the long-standing military pracrice of the members 
consulting the Manual for Courts..Martial during their delibera- 
tions. This prevented the members from being "unlawfully" 
influenced in their deliberations by Manual provisions stating, 
e.g., that thieves should not ordinarily be retained1a3 or that local 
needs and conditions lsuch 8s a rash of AIVOL offenses) could be 
used to enhance the punishment in a particular case.194 

"10 c . ~  A. 102 106, 27 c h i  R 176 Ian 119691 
0 8  United Staler % Dowhng 16 C \I R. 670 8.4 F B R 19541 The 

premdenf of che emri had requesred miormaim on amfences m comparable C ~ S .  

which rha la* officer refused Lo pm"ide In uphaldmg the law officer Q decision. 
the Board opined thac pmagraph 768 ~ l m p l y  permitted the court members t o  
consider sentences thac they had prevrously adivdged Id at 679 

Led statea m u e r .  ia c Y.R 473 14 F B R 1 9 ~ 4 1  iproiamn of 
, general deterrencei. Lnrted Stares v Jenningi I7 C kl R 4 s 7  

nerd deterrence and denunczatiani In 8" earlier Court of Mhtary 
Appeals ~p inmn.  United States Y .  Barrow. 9 C hl A 343,  26 C hl R 123 119581 
Judge Laf~msr had approved of B i u m y  of rearms far punnhing mihtar? 
offenders m addition to  mdividudiiaian of aenfencei 

In e i r ~ l l m  c o u m  a judge is pnmaniy concerned airh the p m f e ~ t m  
ai roe~ety the diiciplme 01 Lhe rrongdoer the refarmation and 
rehabibtalian potential of the accused, and the deterrent effect on 
others who u e  ~ p f  GO offend   gun sf society Those are all esrentid 
matters to be canaidered b) a c a n r ~ n m g  authorrty bur m sddirion he 
must eonslder the aeeuied Q valve t o  the service I f  he LJ retuned and 

'.MChl 1951. p u a  33h The a i ~ i i t a n I  f d  ~ m n s e l  had urged the members t o  

"YCLI 1951. p u a  76~141 
consider this pmvlnon in Rinrhoit  I d  at  104-40b, 214-211 
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3. Aggravation Evidence 

An emphasis on individualized punishment is somewhat at odds 
with the admissibility of aggravation evidence. If the purpose of 
punishment is only to reform and rehabilitate the offender, then 
information about the offense and the victim is of little utility. In 
rehabilitation philosophy, the focus is on what sort of person the 
offender is and what treatment or punishment will correct his 
deficiencies. The nature of the offense committed and the harm 
done to the victim are only important insofar as they reflect the 
offender's nature. Yet the appellate courts continued to sanction 
the admissibility of evidence which aggravated the offense, but 
refused to consider aggravating evidence which merely related to 
the offender. In United States V. Billingsley.1s6 a trial counsel. 
focusing on the nature of the offender, asked an "aggravation" 
witness if he would take the accused back to work for him. The 
Board held that this was not proper aggravation, and would only 
be admissible in rebuttal. Proper aggravation evidence included 
information about the status of the victim's6 and the termination 
of an absence by apprehension.1e' Although evidence of remission 
of a previously adjudged bad conduct discharge three days before 
commission of the current offense was not admissible.188 evidence 
that the accused had refused nonjudicial punishment for one of 
the offenses at  trial was.lBa 

Consideration on sentencing of evidence of uncharged miscon- 
duct became a matter of some concern to the Court of Military 
Appeals. I t s  treatment of such evidence w m  somewhat 
anamolous, given the emphasis on individualization of sentences. 
Certainly evidence that the accused had committed other offenses 
had a bearing on what type of punishment was needed. but the 
court refused to permit its consideration at  sentencing, even when 
properly admitted on the merits of the ca8e.1Ba Even when the 
defense was responsible for the introduction of uncharged miscon. 
duet evidence at  the sentencing hearing, the law officer was 
required, sua sponte, to instruct that it could not be eonsidered.19' 

'3120 C.M.R 917. 919 IA F B R. 19551 
"'Cmted States v Baker. 34 C M R. 833, 839 IA F.B R 19541 
"'Umted Stater Y Lopez, 38 C.M.R. 663 IA.B R. 19681 
"'Umted SLaten V. Allen. 21 C M R 609 IC G B R 19561. 
"'United States Y Abboft. 17 C.M A. 405. 37 C Y  R 405 119671 The court did 

not specifically hold that the record of n a n ~ u d l c d  punlihmenf was aggravalmn 
evidence. although that is how the trial counsel charmtermed Lhs docvmenr 

"Umted States v Pendergrass, 17 C M A 391, 38 C X R  189 119671 
"Umfsd States Y Aueretfo. 17 C.M A. 318. 38 C M R ill 119671 The accused 

made a worn statement in whxh he admtced a cwilian conwetmn No lirmfing 
mstru~tion was requested 01 given. Chief Judge Qumn dissented. arguing that the 
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The instructions had to clearly prohibit the members' consider. 
atian of such e~idenee. '9~ 

4. Prior ConuietLons. 

Evidence of prior convictions could have a dramatic impact on 
the sentencing decision, either through a direct enhancement of 
the marimurn punishment, or through more indirect means: 
revealing that the offender had not benefited from prior correction 
measures, or presented a more serious danger to society. and 
should therefore be sentenced more severely. Prior convictions 
have been used for both direct sentence enhancement183 and for 
their impact on what sentence to impose, within the authorized 
range.'S4 Recognizing the devastating impact prior convictions 
could have on an accused's sentence, the Court of Military 
Appeals formalized evidentiary rules regarding their admissibility. 
In United States  v .  the court rejected the practice of 
the trial counsel merely announcing the prior convictions of the 
accused, and asking the defense if there was any objection to the 
data as read. The court followed the lead of the Army Board of 
Review in United States i: Ari rano .~~6  an opinion it cited with 

cmynony  v89 sworn. properly admitted. and relevant to the issue a i  pumahmenl. 
far LI mdlested the type of person the accused wna-cenmiy a concern rele\ani co 
m d v i d u b e d  pumahmenr. Id ai 320. 38 C M R. 81 118 See oho United Stater Y 

Baskm, 17 CM.A 31s 318 38 C h l R  113, 115 119671 Bnskin mmoived an 
unsworn ststemenr Cmng the need to encourage B free now of rniormation from 
the aceused m the preren~enee hearing. the court psfified excluding evidence of 
uncharged rm8conducL on senfencing 

xs'ln United Sfsfes Y Vogel, 17 C 51 .A 198, 19 
accuaed. mnrlctsd of poiieii im and transfer of 
used marqnans as well. The 18u. officer'r insfmcl 
IS he punished ior the use of mariiuans. These matters have been presented LO rhe 
court by the accused and they me isctr and factors which the court can eonrider 
YI d e t e r m g  uhat  an approprmfe sentence LQ ior this accused was held t o  be 
err01 The defense hsd introduced evidence of the accused B marijuana ussgs as B 
nutigating factor showumg his dependence on rhe drug, and thus explanmg the 
posissiron chargo. at leai f  

"See. e g .  MCM, 1951. pars 127e Table of Yaumvm Pumihmenfs. Section B 
For axample. t w  p n m  convierions would avtharne the ~mposirion of a bad 
eonduet discharge even d the m%x~mnm penalry for the offense of rhich the 
accused WBI eonvicfid did not autharve m e  

"See b1CM 1961 para 76sili 
"1 C M A 108, 2 C M.R 14 119s21. Trial procedure p i d e s  since 1921 had 

suggested this practice SIP Courrs-Marnd Pmcedure sups note 149. BL 114 
Apppndu 8 MCII, 1951, had foilawed this practice bur K B I  V B ~ P  sbour whether 
daumenlary evidence of the prior con~~cf ion i  had t o  be attached fa the record m 
111 CBIBI. or only when the defenee objected to the data BI read Id at  520 In 
C r m r .  no evidence was introduced 1 C hl A BI 110. 2 C 51 R a t  16 

'-1 C M R 725 ih B R 19511 The Board concluded that adrmssible evidence of 
prior convictions UBQ mquved t o  invoke the senfence enhancement pmvismnr 
of the Tahie of Maurnurn Punishments Referring Lo the trial ~0unsel.s an. 
nauncemeni as ' 'uns~oin  hearsay the Board rehed on precedents regardm8 
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approval.1Q' The Court of Military Appeals favored a formal 
approach "[Ilt would appear to be more desirable to have the 
document marked as an exhibit, shown to the accused, its 
admissibility determined. and, if admitted in evidence, then 
permit the trial counsel to read it to the court."1Q8 When the 
evidence of prior convictions was marked as an exhibit and 
attached to the record, although never formally introduced, the 
court did not find reversible error, although it condemned the 
practice.'S9 The desire for appellate scrutiny of evidence of prior 
convictions was the reason for the differing results: even if not 
introduced, the documents were available far review on appeal. 
Although evidence of prior convictions helped to individualize the 
sentence, the court was unwilling to treat such information, with 
its negative impact on the accused, in the 8 m e  manner as the 
data as to service. which was normally mitigating or neutral, and 
was in any event. always attached to the record through the 
charge sheet. 

Appellate defense counsel also attacked the "bare bones" nature 
of the evidence of prior convictions, arguing that the character of 
the offense, not merely the fact of conviction must be shorn  in 
order for the information to be useful in determining an adquate 
sentence.i00 While accepting the logic of the argument, Chief 
Judge Quinn was unwilling to engraft this requirement onto the 
Manual.201 

5 Estenuotion and Mitigation Euidonco. 

The 1951 Manual authorized the introduction of a variety of 
evidence in extenuation and mitigation, and allowed considerable 
latitude in the means of presenting it.zoz Both the Court of 
Military Appeals and the hoards of review were extremely 
reluctant to impose limitations on such e ~ d e n c e ,  although there 
were a few. The accused could not. after findines. den" an element 

admsnibibty 01 evidence at the findings phose of rhe trial. 
'Carter, 1 C M A at 113, 2 C.M.R. a t  16. 
"Id 
'"Urnfed States Y. W&er. 1 C.M A. 560, 583. 5 C M R 6. 11 119121 
"Uruted States v Clark. 4 C M A 660 6 5 2 ,  16 C.M R. 224 22s 119641. 
mo I d  
"'MCM. 1961. LKB 75c Evidence m erfenuatian "O~IYBB t o  emlain the 

crcumstancea 8urimndr.g tho commisimn of the off ens^. including th; reasons 
that acrusted the accu*d but not errendvlg to a legal justifieatlan.'' Para 75~131. 
Mattera m nutigation "mciuds pmricuiar B e t i  of g a d  conduct or bravery I t  may 
exhbit the renutation or record of the acmaed rn the service for elfieienev fidebtv 
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of the offense,*03 nor could he offer evidence of the acquittal of his 
or his eligibility for an administrative separation at  

the time of the offense.206 While there is some basis for the 
rulings in the first two eases. since the evidence was either 
excluded by the .Manual or unrelated to the accused himse11,208 
the decision in United States i: Lucas,ZQ' on the accused's 
eligibility for administrative elimination. is more difficult to 
justify. Evidence of character and behavior disorders at  the time 
of the offense would certainly be a mitigating factor. and one that 
should have some bearing on the sentence adjudged. Perhaps the 
Board and the law officer were second.guessing the defense 
counsel lwho evidently felt the evidence was mitigating) and were 
concerned that evidence of eligibility for administrative separation 
would make the members more likely to adjudge a punitive 
discharge. This opinion was particularly surprising in view of an 
earlier Court of Military Appeals opinion, United States U. 

Cook.20B In  Cook, the law officer refused to instruct that the 
accused's mental condition. although not amounting to a defense 
of insanity. was a mitigating factor to be considered an sentenc- 
ing. The court reversed. Perhaps the problem in Lucas was the 
method of presenting the evidence: eligibility under the regula. 
tiow for an administrative separation was perilously close to 
interjecting Army policy into the members' deliberations, an 
action prohibited by the command influence decisions.'oe 

Introduction of opinion evidence on sentencing ran into similar 
roadblocks, particularly when an opinion an the sentence to be 
adjudged was expressed: 

>TmLed States \ Tobits. 3 C >I 4 267. 12 C M  R 23 119531 The accused 
denled the use of force m the charged rape. Since conaenr mounted LO a v&d 
defense. B hferd reading of paragraph 75ci3i piohibited such Leitrmony 

*"'Urnled Stater v Rnnes. 32 C M.R 650, 561.662 !AB R 19621. While 
recorniring that the scqu l t td  of the ~ccomphce mght  lnflusnce those Imposmg 
sentence the board concluded that. due LO problems I" hfigacing cauacerd ismes.  
the law officer &d not err in excluding the sridenea 

'.United Stsles v Lucas 32 C M R. 619, 620 IA B R 19621 The board called the 
evidence fhst the accused had character and behavior disorders which would 
quaLfy h m  for M admuatratwe ~epsrarian meompeienf. immaterid and 
Ylelevanl in rmllgation " 

"In Rainss. the board of review was not strictly speakmg. concerned shout 
senfence compvrson since the accomphce had been acquitred but the problem of 
compvmg m e  accused t o  another remiuned and u . 8 ~  not conducive t o  mdwidud. 
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Such a recommendation as to the specific components of 
an appropriate sentence is not evidence in military 
courts-martial and when indiscriminately permitted to be 
used to influence the members of the court in determining 
a sentence under the guise of mitigation could constitute 
an interference with the duties of the cowt members.210 

The Court of Military Appeals eventually finessed the issue: In 
United States U. Robbins.2" the court ruled that the testimony of 
the accused's platoon sergeant that he would take the accused 
back to work for him should have been admitted. Since the 
evidence related to the accused's character. regardless of its 
opinion nature, it was admissible.212 

Evidence from or about victims received conflicting treatment. 
Evidence that the victims of a larceny offense no longer desired to 
prosecute could be excluded.~l3 That decision supported the 
individualized sentence rationale, but a board of review decision 
reducing an accused's sentence based on evidence that the victim 
of a rape offense had a history of prior unchaste conduct did 

Evidently, the just deserts philosophy of sentencing was 
still accepted by military courts. 

Pretrial ameernents in rmiltv ~ l e a  eases affected extenuation 
~ . .  

and mitigation testimony. I t  had early been determined that a 
provision of a pretrial agreement which waived an accused's right 

127 



MILITARY LAW REVIEW [Vol. 114 

to present mitigation evidence violated rmlitary due process.*lj 
Nevertheless, the Court of Military Appeals became concerned 
that sub rosa agreements not to present extenuation and mitiga. 
tian evidence in such cases were common, and expressed a 
willingness. when such evidence was available but not presented. 
to reverse for ineffective assistance of The Court of 
Military Appeals evidently felt that extenuation and mitigation 
evidence was so essential to a fair sentence that it wae willing to 
substitute its judgement for that of the defense counsei.~1~ The 
negotiated sentence limitations were not sufficient reason to limit 
the members' consideration of extenuation and mitigation evi. 
dence. 

6. Rebuttal Euidence. 

The adversarial presenteneing hearing established in the 1961 
Manual included the government's right to cross-examine defense 
sentencing witnesses and to rebut the extenuation and mitigation 
evidence. The evidentiary canstraints the prosecution faced were 
much more stringent than those imposed on the defense. The 
government could call witnesses and introduce documents to 
rebut the defense evidence, but was limited by the rules of 
evidence. The essentially different nature of this hearina21s did, 

Led Stster v Callahan 22 C.M R. 443 IA.B R. 19561 
Led States Y Allen. 8 C M A 504, 508. 25 C S1.R 8. 12 119511 Some of the 

M rgarion ewdenee avdable WBQ presented t o  the eanvanmg sulhorlfy m che 
paat-trial mwew 

The Court of MlLfary Appeals conducred close i c rv lhy  of gvllly plea records 
which did not eonr- exfenustion or nutigation evidence See. ~ g .  Uruted States 
v Fnbarg, 8 C M  A 615, 616 26 C M  R 19 20, 139571 l&sfmgvlshvlg Allen. 
because the stipulation of fact W B S  substanrially i m  agpavafmg chan the 
tesilmony of the wltneiiei  BL the pretrlal mvestlgaflunl. Unlfed Stacss Y 

WlVlamr 8 C M 4 6 5 2 .  663, 2 5  C M R 56. 61 119571 [also diilmgviihmg Alieni 
The itipvlalion of fact we3 somewhat mi~igafing but the real key t o  che decision 
was the evidence which Lhe court &d naf have on opportunity to consider "[We 
con 8 w e  with same dense  of ~ssuiance chat had defense coun~e l  opened up the 
subject of extenuation and mitigacian. the government could have countered r i t h  
evidence whch would have milltsfed strongly ag-et the accused . had the 
whole area. opened up. a more seven senreme would have been Imposed." The 
court was clearly eruninvlg these records with meat care. Interertmgly. the 
W ~ l l ~ m r  C B S ~  reflects the q ~ a n f ~ l y  ai svldenee wheh *ma not gomg LO the 
members m spite of the Court of Ydi tuy  Appeals' emphasis on mdlndualvmg 
sentences 
""In an often-cited ~puuan,  the Air Force Board of Review remarked 

At  the outset. we recognne that a very bad man m g h t  have a 
nshkow case. and IC has been s a d  that IL 1s Lhe duw of a court  LO 

factors 1% cle;ly relevant m determinmg the ien~ence t o  be imposed 
At this atage of rhr pmeeedmgs the only mather for the delermnalion 
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however, prompt the Court of Military Appeals to relax somewhat 
the rules of evidence: 

I t  is not without significance that the Manual is replete 
with similar instances in which-after findings-certain 
rules of evidence are applied with diminished rigor in 
favor of bath the accused and the government. 
, , . [Mlanifestly, the leniency accorded both parties in the 
presentation of evidence after verdict wa8 intended to 
permit the courtmartial to take into consideration all 
information, which is relevant and reasonably reliable, as 
an aid in fixing eentence.21Q 

Judge Brasman, however, promised more than he could deliver. 
Neither the Manual, the boards of review, nor the Court of 
Military Appeals were willing to countenance the same relaxation 
of the rules of evidence for the government as that accorded the 
defense. 

The rules of evidence would not be so relaxed as to permit the 
introduction of hearsay documents or testimony.zzO The govern. 

of the cowl vas B sentence wiueh would pm'lde B legal, appropriata 
and adequate punishment 

Ummd Ststes V. Flanagan. 7 C.M.R. 761. 763 1A.FB.R 19531. pention denied. 8 

"United Sfaten V. Blau. 5 C.M.A. 232, 243, 17 CM.R 232, 243 119511 lemphasis 
Or ig ina l l .  
"'United States V. Anderson. 8 C M.A. 608. 605. 25 C.M R. 107. 109 119681. 

After the accused had made rn unsworn statement through ~ o u n ~ s l  about his 
performance in the brig. ius mother's concern that  he receive n medical 
e x m a t i o n  and hrs decimation ai an opportunity ta loin YI n bred-out from the 
big, the mal counsel responded v i th  B comment that the aecuaed had received a 
m e L d  exam The court held the unsworn Lestmony of the trial eoumei was error. 
In dment .  Judge Lafmei contended that the vial cmnaei should be permitted to 
a n s r ~ r  01 expiaul the seeused8 allegations See also Urntad States Y James 84 
C M.R. 503, 601-506 1A B R 19631 Iemor Lo Oermt the tnal murid to rebut the 

C.M R 178 119531 

aecvsede unsworn testimony that his absenc; was due Lo iue nwd t o  eompiy m t h  
8 court order t o  support hrs wife with rn affrdavii from ius wife that she had not 
received any money from the accused durvlg the period of his abnencei: United 
Statas V. Pulley. 32 C.M.R 533, 534 IA B R 19621 (emor to permit rebuttal ai the 
a e e u s d s  long service and desire fa SLOP & d i n g  with endenee of an a b r l r a -  
tive elirmnation recommendation from the accueed s perronni fils rhieh demon. 

aecvsede unsworn testimony that his absenc; was due Lo iue nwd t o  eompiy m t h  
8 court order t o  support hrs wife with rn affrdavii from ius wife that she had not 
received any money from the accused durvlg the period of his abnencei: United 
Statas V. Pulley. 32 C.M.R 533, 534 IA B R 19621 (emor to permit rebuttal ai the 
a e e u s d s  long service and desire fa SLOP & d i n g  with endenee of an a b r l r a -  
tive elirmnation recommendation from the accused s ~ e r ~ o n n i  fils rhieh demon. 

129 



MILITARY LAW REVIEW [VOl. 114 

ment was permitted, however, to rebut evidence of specific acts of 
good character with both evidence of general bad character and 
specific bad Rebuttal could even extend to evidence which 
was otherwise inadmissible.222 

The board of review decision in United States U. J o r n ~ s ~ ~ 3  
highlights the disturbing nature of the double standard on the 
admissibility of sentencing evidence. The board. citing a number 
of reasons for the relaxation of evidentiary requirements for 
defense evidence? was apparently willing to countenance the 
presentation of testimony which conveyed a false impression to 
the members rather than allow the government to rebut such 
evidence with affidavits? 5 

The net effect of the affidavit was to unequivocally 
counter the defense image of a soldier who went absent 
without leave to comply with a court decree to support 
his family. He was given no chance to confront the 
witnesses against hiin concerning the damaging aver. 

rho accused 5 unsworn statemen:l But me Lmred States Y Duncan. 22 C 41.R 
696. 697 IN B R 19661 Inm ~ r r m  co permit the trial counsel Lo read the rsmnnder 
of a srarement to the court after the defense counsel had read a pmtron of If1 
Although the board charactenzed its decision 8s B matter of B better 
ra tmale  -as the long-standmg eildenliars rule of completeness 

"'Bivv 3 C II 4 a t  241, 17 C M R sf 211 See also LmLed Starer Y Brewer, 39 
C M R 388. 390 1.4 B R 19681 lafrar the defense inrrodvced evidence that che 
accused was B good soldier. the mal ~ounsel called the accused Q commander who 
hestifled the accused %as worthless" and "a coward hfrer the law officer 
inslrvcfed che members to disregard the characfernatron as a carard.  the 
commander was permrred to rescify thar the accused had refused t o  go on two 
combsf patrols1 But see United Stater % Pavlian 30 C 41 R 466. 467 IA B R I. 
petition denied 30 C.M R. 417 119611 levidem chat the accused vas an above 
average soldier and capable of rehabhtation could not be rebutted with rhe 
teatmony of the asslatant eorrecrms offlcer from the pori stockade chat the 
accused had a puor record m preLrial confmemenrl. and Lmted Sfsfea Y Henr). 6 
C M R 501 603 IA F B R 19521 Iitslamenl that rhs aeeured %a3 supporlmg a 
r i fe  and c u d  could not be rebutced wich evidence of the accuied's problems m 

'?'Urnfed Stater Y Planfe. 13 C.bl A. 266 274 32 C bl R. 266 274 119621 
~s,~dence of the accused Q long and oufstsndlng d i a r y  serwce could be rebucred 
wufh a sir-year old general mur~-marfial  conviction1 Lnaed States v Cahgan. 39 
C h1.R 630. 631 I.& B.R 19681 I c~o~s -ex -na l im  of rhe accused abovr pnor 
nonpdnal  pumshmenr was p8rrmsslble after chs accused had mufled aboui hs 
rmlicary background pnor honorable diicharge. and recommendation far promo- 

fnrnerr 

pretr>al conflnementl 

f l O n l  
'"34 c XR 503 IA B R 19631 
 id at  604-05 Long.standmg d f a r y  practice, rhe difficulties m abfanmg 

chsracter wilneroeo from home or pasf duty W L ~ S .  and milnary due proceii  
were dl mod Diffmiuss m oblauning ~ . i ~ n e a s e s  could spply equally LO rhs 
pmsecution and was therefore an inadequate reason for the different treatment 

'*'James did not say that  he had ienr hks wife ani, manes 1usf ~ implv  that he 
had gone absent rifhout leave ~n order t o  make money t o  rend to her id 
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ments. We do not know whether or not he could have 
successfully attacked or impeached the testimony of the 
witness upon cross.examination and this does not concern 
us. What we are concerned with, however, is the fact he 
did not have the opportunity to do 80. The right of 
confrontation is basic within the framework of military 
justice and a part of military due proee~s.2~6 

The board can hardly be faulted for following the Manual,SZ' 
but its reliance on military due process228 as a justification for the 
adversarial nature of the presentence hearing is disturbing. That 
justification implies that the nature of the hearing could not be 
changed to a nonadversarial one, or that  the rules could not be 
relaxed for the government as well by merely changing the 
Mall"FJ 

7. Argument of Counsel. 

The Court of Military Appeals and the boards of review were 
not adverse to finding that the Manual's silence did not mean 
prohibition in other aspects of sentencing. Although there wa8 no 
provision in the 1961 Manual for argument of counsel on 
sentencing, the practice of such argument was countenanced by 
an early Air Force Board of Review opinian.zzg The Court of 
Military Appeals approved the practice in 1956.2s0 Had the court 
realized what a can of worms would result, it mixht well have 
reconsidered its decision. The plethora of decisions on the limits 

''bid. at 605. 
"'Paragraph 75 &d not piohbit  the relaxation of evidentiary rules for the 

p i o ~ e c ~ t ~ o , n .  IC slmply did not prowde expressly for such i e l ~ ~ a t i o n .  Parapaph 
146b permitred affidavits to be used by the defense. mdmfmg they were not 
normally admissible 

"'In Urvted Ststea V. Clay, 1 C X A  74, 1 C.M R 74 119511, the Court of 
Mhtary  Appeals relied an a concept it charaetermed BP ' ' d i a r y  due p~ocess" t o  
enforce the statutory Itather than ConSfitufmdl rlghfs given M accused by 
Congress. The C O Y ~ C  reversed a emvicrion because the members were nat 
instructed on che presumption of innocence and the burden of prod  Ths 
amorphous eancspt becams a means of applying constitutional protections LO  rials 
by courts.marfi  without expressly deciding that the Bill of Rights applied wlth 
Foil force ta the members of che armed foreen. Smee Congress had n e w  expl i~~t ly  
guaranteed II rmlirary accused the nght t o  have the members properly instructed 
the court was ewdently findine riehts m the "mnumhra" of the UCMJ Ion. before 
the Uruted States Sup&i C&rt-legltlmized ;he practice. 

"Uruted States v Welier 18 C.M.R. 473, 481-482 !A F B R 1954) The board 
noted there was no Drohihitian an such areument. and held that armment was 
permitted both aidis.. whether Lhe othsr- slde chase to argue not The 
government eauld argue horh flrsf and iasf in cases where the defense chose Lo 
present argument. 

'niCmted States Y Olson. 7 C.M A 242 22 C h1.R 32 119661. 
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of sentencing a y m e n t  are beyond the scope of this article,231 but 
the court's readiness to expand on the Manual's sentencing 
procedure in this area bears mention. 

8. Sentencing Post.triio1. 

The past-trial review and action by the convening authority 
constituted a separate sentencing process, one which was sub. 
jeeted to considerable judicial scmtiny. Although the process of 
referring a record of trial to the staff judge advocate for review 
prior to action by the convening authority had existed under the 
Articles of War,232 the UCMJ post-trial review238 process was 
developed into the substantial equivalent of the federal presen- 
tence investigative report. The Court of Military Appeals closely 
monitored the information presented to the convening authority 
for his sentencing decision. with particular scrutiny of the 
information obtained in what were styled as "post trial clemency 
interviews."z34 

The development of the past.trial clemency interview highlights 
the paucity of the information available to the sentencing agency 
at  trial. The necessity of instituting B formal procedure to obtain 
additional information from the accused and others illustrates the 
deficiencies of even the extenuation and mitigation procedures 

.8'See Hmght Aigumsnf of Milrfaq Counsel on hndingr,  Srnfenee and 
Motions' Limitations and Abuser, 16 Md L. Rev 59. 60-63 119621 and Chlleoac 
Piesenfmcing Procedure bn Cauiir-.Mort~aL 9 Mil L Rev 127 143-149 119601 

47 
J a r f  61 
the convenmg awhorrly could not lncre~ae the senenee adludpd by the 

members m y  mcdifiealion of the sentence could only be LO the accused's bemfif 
Information obtoned from the aecusd and other B O U C ~ S  w s  presenled fo Lha 
convening authority to aid him I" his sentencing deciaian. The practice was 
mandated b) repiadon m the A r  Force 

[A] personal lntervlew wlh Lhe accused should be hdd after the r r d  
uhmever possible Ah such m interview. *fer advising the accused 
of 118 purpose and of his rlghtn. the interviewmg officer should o b t m  
B pemond ha to ry  lnciudmg the accused's story of hls history 
accompllshmenrs difficulties. hrlure plans, reactions to hra present 
situation, and my other sirmlar information Although he cannot be 
mquned bo m c r m a l e  hlmsdf he should be permmsd t o  expiam hns 
C O ~ S S O ~  of the offense of whch convicted. . The mLeivitw need 
not be reported m derad. but the lnformafian obtarned should be 
summarned tagether with the impremoni made by the accused upon 
the mtervrewing officer and the iatter's w d u n i m  of the character 
and attitude of Lhe accused. 

Mihtuy  Jurtrce Circular No 3 Section 602iSI iDep't of AI Force 19611, quoted i n  
Umted Stales v McSeil, I 4  CM.R 710, 718 1AF.B R. 19641. The rvnilarlly of 
conlent and procedure m Lhls pmeaa and that of B probsrm offlcir conducrlng a 
prerenlsnce reporr i s  srrhng .  See Presentence Inves Rep. svprr note 16 
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available. The members were expected to adjudge a "legal, 
appropriate, and adequate punishment"23~ based on their howl .  
edge of the offense and the accused--a punishment which was 
supposed to serve the needs of military society and the accused. 
Yet the clemency decision. which would have less far-reaching 
consequences for the accused and society, required additional 
information. Effectively, under this system, the sentence adjudged 
by the members was one for retribution and general deterrence 
purposes; the sentence as approved reflected the individualized 
concerns of rehabilitation and reformation, 

In early decisions, the distinction between the clemency report 
and the staff judge advocate's post.trial review was not clearly 
drawn. The clemency report was not directly sanctioned by the 
Manual; it was either authorized by regulation, as in the Air 
Faree.286 or as an adjunct to the convening authority's nearly 
unfettered discretion to approve only so much of the sentence 
adjudged as he determined should be approved.*3' Since the 
contents of the clemency report were normally included in the 
past-trial review, the distinction was often blurred. I t  became 
significant only when restrictions on matters contained in the 
postdrial review began to surface.238 

The treatment of clemency interviews by the boards of review 
and the Court of Military Appeals was originally very positive. 
The report. while not always favorable to an accused, did provide 
an opportunity far the accused to make his best ease for 
clemency: "The accused's best chance for sentence reduction 
within the courts.martial processes, comes in the initial review. I t  
is only at  that  level of the appellate procedure, that he can project 
his traits of character and his attitudes in a personal inter. 

The contents of the post-trial review and clemency report were 
the subject of numerous appellate challenges. The scope of the 
interview was extensive. including information from the accused 

"UCMJ art 64'Umfed Sfales Y. Laniord 6 C Y.A 371. 20 C M . R  81 119551 
lthe convenvlg sulhority could consider mfomarian bearing on clemency from m y  
SOYIC~. inciumn of such information m the p ~ r ~ - i r i a l  review enllreiy proper!. But 
QOL Ululed Starer Y. Wme. 6 C M A  472. 20 Chl R 188 IiSSE! improper for 
canrsning aurharicy to take a e i m  an a case after he announced that. m mew of 
the reduction m force of the Armv. he would not canrider returnme t o  dulv 
anyone who had received a puni~ive &charge 8s p u t  of h s  senteneel 

"'Discussed infro text aeeompanying notes 263.269 
*"United States V. Couiter. 3 C.M.A. 667, 660,  11 C.M R IS. I 8  119541 
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and a variety of other sources about his mlitary and civilian 
records. personal traits. family life, intelligence. employment 
record. patterns of behavior, and previous Consid. 
eration by the convening authority of such af this information as 
was unfavorable to an accused was frequently challenged, but the 
Court of Military Appeals held that it was not error for the 
convening authority to consider previous records of nonjudicial 
punishment.2'1 any other information contained in an accused's 
service r e c o r d F  or juvenile convictions.2'3 I t  was impermissible, 
however, for the staff judge advocate to include post.trial 
misconduct in his review.244 This distinction is hard t o  square 
with the concept of individualized punishment. While the accused 
could not be punished for his post.trial misconduct. it was 
certainly a factor that could influence a decision to award 
clemency. 

Problems of accuracy in the past.trial review and clemency 
report influenced the Court of Military Appeals to require that 
the accused be permitted to rebut any derogatory information 
hmished the convening authority.246 To facilitate this rebuttal. 
the court suggested that the accused be provided a copy of the 
posbtrial an act it would later make mandatory.*" The 
military was ahead of the federal courts in this regard contents of 
presentence reports were not routinely disclosed to the defendant 
and his attorney until 1974.248 Problems with challenges to the 

",See, o g  id at 659-660. 666 14 C bl R. at 77-78 63 
',United Staler Y.  Lanford. 6 C M A. 371 376 20 C M.R 87. 92 1196El. In his 

concurring o p m m  Judge Lalimer remarked 
k h d e  Arhele 15 purvshmenrs are not admissible far canaiderarim by 
B court-martial they are imposed a3 punishment for minor offenses 

. .. 
Id at  99-100 i n  his concurring opmian. Judge Brosman indicated he would permir 
the canvenmg authority and the boards of i e v i e ~  to consider any pre or post-rnd 
event ahich might influence t h e  aenfenee Id a i  103 

"'Id 
'"United Srares v Barrow. 9 C M.A 343. 315 26 C M R. 123 125 11958i 
','U'mred States v Vara 8 C 1I.A 651. 25  C hl R 155 119681 lpoif-trial 

poa~ession of marijuma vhde m the brig1 
"United States Y .  Sarloura B C.M.A 148 150, 25 C.hl.R 410 412 119581 Vura 

8 C M.A 651. 2: C hl R. 165 
"'Id 
"'See diicurrron of Unrted States 1 Gaode. 1 M J 3 50 C \I R 1 IC M.A 19761. 

Infra Cexf accompanying note3 267-269. 
Fed R Crim P 32ic11311AI 
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accuracy of the report on appeal or collateral attack provided an 
impetus for the 

Another problem with the clemency interview was the m u m  of 
the information-the accused. While it was the practice of the Air 
Force to give the accused rights warnings2s0 prior to interviewing 
him, the Army Board of Review held it was not error to interview 
the accused post.trial without rights warnings.2s1 The question of 
the right to counsel at such interviews also surfaced. Citing the 
voluntary nature of the interview, federal practice, and the lack of 
any requirement far counsel at  a past-trial interview in regula- 
tions, the Navy Board of Review concluded that the accused had 
no right to counsel.262 These issues would be addressed by the 
Court of Military Appeals after promulgation of the 1969 Manual. 

E. SENTENCING 1969-1975 
1. Manual Changes. 

The changes to the presentencing procedures made by the 1969 
Manual were more finetuning than any major shift in direction. 
The adversarial nature of the presentencing hearing was main. 
tained, in spite of the contrary federal practice. In fact. it took on 
more of the attributes of a mini.trial than before,263 with 
provisions for argument of ~ 0 u n s e l ~ ~ ~  and the law-afficwto- 
military-judge transformation.2ss The trend toward expansion of 
the evidence available to the sentencing agency266 continued. with 
modifications of the rules to permit consideration of more prior 

"'See e g  , United Stares L Weslon, 446 F. 2d 626,  634 19th Cn. 19711: "[A] 
sentence cannot he predicated on information of so btfie value as that here 
involved A rational  end swtem muif have somi concern for the orobable 

11.11 I. l.. 

>LxUnited States Y Poreil 26 C M R 121, 523 1A.B R. 1 9 W  
"'United Stsles v Canady, 34 C hl R 709 1N.B R. 19641. 
'"The concept char the Sentencing hearing should rake on the characteristics of L 

-.trial. t o  include iuil confrontstmn and CmsmxBrmnation rlghrs IS rejected in 
the introduction m the AWA Sentencing Standards. The federal procedure 
cerfvnly cannot be eharactemed as B separate mal an the mue of punahmenf. 
contrary to the military practice. 

"Manud for Caur t i -Yarfd  1969 IRev ed I [heremafter MCM. 19691. Counsel 
argymmt on sentence had been approved m United Scats8 v Oisen. 7 C.Il A 242, 
22 C hl R 32 119161. but had not been ipecificslly avfharned by che Manual prior 
to fhia 

' T J X J  art 1s - 8 s  amended by rhe M i b f w  Justice Act of 1968 t o  provide for 
trial by &'ani wdse dons. BQ rell a* to ~ e r r m ~  B conrt.m~rt~al to be eonshtutad 
wnh 6embers & a;nilirarp p d g e  

d t a r y  judge alone, rarher than by the members 

. 
"For the first time the accused could eieci LO be wed and sentenced h) the 
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data from the accused's personnel file which 
reflected the nature of his prior service;zle and consideration of 
evidence of uncharged miseonduct.21* As the defense already had 
the virtually unlimited right to introduce evidence, this effectively 
expanded presentation of information detrimental to an accused, 
although the evidence available was still considerably more 
limited than that available in the federal criminal system.za0 

"MCM. 1969, para. 75bl21 extended the time period far consideralion of prior 
conviccms from chree years to iix and ehmnated the reqvlremenr that rhe 
conviction have occurred durvlg rhe current enhrmen t .  Change8 were alsa made in 
paragraph 127c which permitted the maumum sentences TO be enhanced upon 
proof of pnoi convictions Dep't of Army. Pam No 27-2. Analysis Of Comsnfs. 
Manual for Courrs.Uartial, Cruled Stares. 1969, Revised Edition. para 76b121 
[July, 19701 [heremafter Analysis of Confenrr MC!t 19693 indicated Lhat the 
E Y ~ I I I  snllsfmenf hmitalion % a i  removed to prevent m accused who had recently 
reenllnted fa receive a windfall by the exclusion of m y  of his prior C O ~ V I C C ~ S .  

"lMCM. 1969 p'a. 75d expanded the documentary evidence which could be 
presented by the trial counsel OD sentencing ta  include nearly anytbng in the 
accused B p~rsonnel fde that aerv~ce regulations permitted to be introduced and 
that the rmlnar). judge felt U B I  relevant t o  rhe iencencing mqury The term 
"personnei records replaced 'aervlee record' smce, ~n the Army serv~ee record 
w e  B term of art refenmg LO only a poriion of the accused Q personnel records 
Analysis of Contents. MCM. 1969, para. 32f1411cl U'Me Lhe Analysis of Contents 
pars 76d mmeaied "The procedure contemplated by fhia change i s  simllar ro that 
under the Federal Rules of Crlrmnal Procedure dealmg with presmtencmg xeparti 
hut IC hmis llems whxh may be conirdsred LO 11ems eonravled rn offual records 
m d  m o r d h g l y  puts the accused on notice of what may he considered agonrr 
him.' the drafters engaged m wishful rhmking if they beheved erfher that che 
contents of the personnel records were che substantial equivalent of che present- 
ence report or  Lhat the dhfary judge would apply (01 that the appellate C O Y ~ C B  
would perrmr I m  to ~pply l  the same minimal requrrementr of rehsbdify as were 
apphed yl federal court 

"'MCM. 1969, para 76a prowdei in pemnenr P'L. Accordingly rhe court may 
consider evrdence of other offensea or m t s  of rmsconducr uhich were properly 
introdwed ln the case. even if thm evidence does not meet the requirements of 
admssibllify m 75bl21 and even if II %,as vlrrodvced for a limired purpose on the 
fmdmgs" T b s  provision overruled Lmted States Tumer 1s C M A eo, 36 
C.M R 236 119661 The Analysis of Contents M C Y  1969. para 76a indieaced the 
new rule  was adapted with Chs express purpme of overruhg the Pvrnri deemon. 
and commented 

IEhen WiCh the ehmnes rhe dtaruu mocedure w d  he more lenienr 
th in  that fallowed in the Federal systeti . The added rule is both 
practical and l o p c a l  The primary purpose of hmiting instructions IS 
to foreclose the oossibhfy of conv ic tm~ the accused on the basis that 
he is a "bad min ' with. c r i m a l  dis$oaitions or pmpennties racher 
f h m  on the evidence relevant Lo the offense charged The a m e  
consideration does not e m l  na t o  sentence The fact that the accused 
IS B "bad m m '  1s rhe verv w o e  of rhm. chat rhovid be considered ~n 

persannei records1 daca about the accuseds educsrionaibackground. family hfe 

136 



19861 APPROPRIATE SENTENCE 

Most of the Manual guides on the discretion of the members 
were removed, particularly any which smacked of efforts to reduce 
individualized sentence consideration.*bl These were replaced, to 
some extent, with B more detailed listing of factors to consider in 
the individual case through the military judge's instructions.282 
Since the Court of Military Appeals had already prohibited 
consideration of most of these guides land the members had never 
been given any guidance on how to apply them), their elimination 
from the Manual had little direct impact on sentencing. There was 
a concern. almost bordering on paranoia. that  anything which 
could influence the members in their sentencing decision was 
improper. 

2. Sentencing POSt. tr iO1.  

Although the Court of Military Appeals had early expressed 
approval of broad.based sentencing information being available to 
the convening authority.263 some back.tracking occurred. partieu- 
larly when the information was not favorable to the accused. In 
1972, the Court of Military Appeals ruled that the staff judge 
advocate could not include in his review sentencing e\.idence 
which had been excluded at  trial, although the court stopped 
short of saying the convening authority could not consider it.264 

previous employment and financial condition, statements of co-accused and 
witneseer, and the assessment of the probation ofilcsr Presentence Inres Rep.. 
dupm nore i6.  at  7-17 

"The Analysis of Contents MCII 1969 para 76s indxated that the pmwmana 
of the 1961 MCM whxh dealt with the effect prim ~ ~ n m c f m s  should have on a 
68ntence were deleted co avoid interfering with the court's dmeretmn Mmaluy 
dictated removal of the 1951 MCM proviaions on sentence vni fomly  the needs of 
la'd ean&rionr. and che efiicr Lghr sentences mghr  have on the repuL~Lion of the 
armed forces. The [~rovman that the maurnurn sentence should be reserved for 
aggravated offen& or  those m wheh endence of p m r  "conwetions oi sunilar or 
pester gravity w m  introduced wsa dro deleted, 81 "mconsisfent with the theory 
that the matter of an appropriate sentence 15 entlreiy dmcrerionary wlth the 
 COY^" The change m the Manual pmvaions would hare h i e  drrecf mpaet on the 
members, at least. 88 chey were no longer permitted to consuit the Manual d u m g  
then deliberations. Umted States v Rineharl 3 C.M A 402 24 C M R 212 119671 

"'Dep'r of Army. Pamphlet No 27-9. Military Judge's Oulde. pa*,  8 .2 ,~ i .SkIay  
19691 [hereinafter Judge's Gudel requlred the milirary judge 10 mstruct the 
members t o  canaider all the evidence m Bggravatlon, extenuation. and mitiganan, 
speeifymg rhs evidence t o  be conoidered. and Lo sentence the accused miy for the 
offenses of which he was convicted No w d a n c e  as to i i h y  t o  senlence was 
provided 

'"Sea, e.#., Umted Stales Y Lanford, S C M.A 371. 20 C.M R. 87 118651 
"'Umted StBte8 Y. Turner 21 CAI A 356, 367 45 C M.R. 130. 131 119721. The 

distinction is one Uirhout much difference but 81 the eonvemng authority had 
unfsttared discrerim t o  apprave. reduce. or &sapprove a sentence, the court was 
ewdently reluctant 10 ~ S L I L C ~  the matters whxh the c m v e m g  suthorlty could 
consider I f  the ewdence w m  brovehl to his ~ l l e n m n  m B dofument not Dart of 
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Exclusion, deliberate or not, from the pastdrial review of infarma- 
tian favorable to the accused was likewise held to be error.265 The 
Court of Military Appeals did not hesitate to review even the 
mast miniscule omissions.266 

In 1975, what has come to be known as the Goode26' rule was 
judicially imposed, requiring the p a s t h a l  review to be served on 
the defense counsel before the convening authority took action on 
the ease. The court's rationale far this requirement was sum- 
marized: "This case and others coming before the Court make it 
apparent that the post.trial review of the staff judge advocate has 
occasioned recurrent complaints about what should be included in 
it. Similar outcries have been voiced because of the misleading 
nature of certain reviews."2i8 To some extent, Goode did for the 
post.trial process what the 1974 amendments to the Federal Rules 
of Criminal Procedure did for the presentence investigative 
report-made it more accurate.2'8 On another level. however. the 
Goode decision and others reflected the Court of Military Ap- 
peals' concern about reliance on, as well as the accuracy of, 
information not structured by the rules of evidence or tested by 
an adversarial process. 

could presumably consider It. although the Court of Mihtan. Appeals mght well 
ditiao~rove af such end mns around i ta  deeimna. 

2"Unired States v Anderson. 1 M J 86. 87 i C X A  19761 lsummuy of evidence 
onutted the teatmony of the sccuaeds battalion commander about hi8 original 
reeommendstion of level af court and subsequent reservations about h a  decriian. 
held to be error]. Urvfed States Y. Edwards 23 C M A. 202. 48 C.M R 954 119741 
Id favorable rnformation lmoun i o  the staff judge advoesre muaf be mciuded ~n 
the oosf.inal ~ e v i e ~ l  Umrad States Y W&er 1 M J 39 50 C hl R 323 119751 
l emr  to o m h  from post-trial review barr&on commander's recommendairon that 
the m w e d  nol be eliminated1 

'm.See, ' E ,  Cniled SCares v Horlon. 23 C.hl A. 366. 49 C.M R. 824 119761 The 
court actually rewewed lufhout i m h g  error) an degalion t h s l  the post-trial 
rsv~sw was deieclrve m f&a t o  ~ o h c  out that. m 8 d~aiement of che accused 3 
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3. Conuietions and Personnel Records. 

The expanded evidence of prior convictions and information 
from the personnel records of the accused w e ~ e  fruitful meas of 
appellate litigation after the promulgation of the 1969 Manual. 
There were few challenges to the accuracy of such information. 
but many to its admissibility, both on policy and e~dent ia ry  
grounds. The prior convictions rule was almost immediately 
revised by the Court of Military Appeals, as it violated the 
"spirit" of the Executive Order which promulgated the 1969 
Manual.s7o The President had directed that changes in maximum 
punishments would not detrimentally affect those accused whose 
offenses occurred prior to the effective date of the new Manual. 
Since evidence of prior convictions could be considered by the 
sentencing agency, presumably resulting in a more severe sem 
tome, the court held that convictions more than three years old or 
occurring in a prior enlistment were not admissible unless the 
offense for which the accused was being tried occurred after the 
effective date of the new M a n ~ a l . ~ ~ 1  

The finality of a conviction was a condition precedent to its 
admission. but the Manual was not clear about how finality had 
to be shown, or who had the burden of demonstrating lack of 
finality.a'z Why finality was required at  all is difficult to discern, 
particularly in view of the modifications of the rules to permit 
consideration of uncharged misconduct or other evidence of the 
character of the accused's service. The federal practice certainly 
did not require any showing of finality.x73 The military finality 

""United States V. Gnffin. 19 C.M A. 348, 349, 41 C M.R. 318. 349 119701 
" l Id  sf 349-350. 41 C.M.R. at 349-360 The court found that the ~ r a c i c d  effect 

"Fed R Cnm. P 321cllZI requlres that  the dres'entence report contavl 
information about the defendant's prior criminal record. not merely p m r  coniic- 
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rule had an historical basis. and, all logic aside, that was 
apparently enough.274 

Personnel records did provide B more complete picture of the 
accused's background for the sentencing agency, although bath 
the Manual and regulations imposed certain restrictions on which 
records could be presentd2'5 

Acceptance of this new rule did not come easily. The authority 
of the President to make administrative records. particularly 
those of nonjudicial punishment. admissible in sentencing SUP 
vived a spirited attack 

The grant of permissive authority to present optional 
materials from an accused's personnel records before sen. 
tencing by a courtmartial having B military judge has an 
analogue in the presentence investigation under Rule 32 
of the Federal Rules of Criminal Procedure.. . .Although 
the use of records of Article 15 punishment Seems corn. 
pletely consistent with the practice in United States dis- 
trict courts, our decision depends on whether the provi- 
sion for the use of evidence of nonjudicial punishment 
before sentencing is a valid exercise by the President of a 
congressional grant of authority. , . . We perceive nothing 
in the legislative history of Article 15 that is inconsistent 
with use of records of the nonjudicial punishment by a 
court-martial when it is deliberating on an appropriate 
Se"te"mZ'6 

lions. See dm U u l d  States Y CdarelL, 404 F 2d 512 12d C n  1 tori denied 393 
U.S 961 119651 ithe trial judge m8y eonnder evidence of crimes Of which the 
defendant 78s nerther tried nor convicted YI dererrmmg senlencel. C/. Unired 
Stales v Melr 470 F.2d 1140, 1143 13d Cu. 19721 m r i  dmisd. 411 U S  919 
119731 Imdmrnenfs for other crimnal activity are mffrciently rehable t o  be 
considered by the semeneing judge1 

'"The or imd d e s  permitting inrroducfion of p m r  conricrianr required finhly 
G Davis. supm no* 122. BL 146 United States v West, 49 C M R 11 IA C M R 
18741 lholding thaC lack of natation as Lo campletion of mperwsory review 
rendered the pnor conweban madrmsabhl Even if the conviction were subsl- 
quenliy overturned. that fact should not affect cansideration of the prior 
conwctmn m mposmg ~entence. B preponderance standard IS eonstitvrmnaUy 
sufficient for eonsideration of widence 81 sentencing M ~ f z  470 F 2d 1140 

"MCM 1969. para. l s d  Lrmred coniiderarion to those documents which 
reflected the eharacler of the accusdn prior lernce. Admsrbihtg could be 
iurther restricted by the &acrelion of the militan. judge AR 27.10 par8 2.20 
ISov 19681 proiubiled consideration of efflcieney reports Ssr also United States v 
Bole? 46 C M R. 7 6 6 ,  7 6 8  IN C M.R 19121 lhoidmg chat admasion of a atatemem 
m 8 performance evdua~mn that che accused denlred fa get out of the S a w  by 
any means did not reflect the past conduct and sfficiency of rhe accused and was 
therefore inadmisaiblei. 

n 'Lmled Stster Y Johnson 19 C M A 464,166-167 4 2  C hl R 56. 68-69 119701 
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Relevancy challenges were also made, with a similar lack of 
success.17' 

Deficiencies within the records themselves resulted in some 
challenges, not due to the accuracy of the records, but rather on 
grounds that the records were not properly filed.2'6 This contrasts 
with the federal system, where only accuracy of the information is 
important. The federal approach was a more sensible one for the 
drafters of the Manual to have followed. 

4. Extenuation and Mitigation Euidenee. 

The Court of Military Appeals was clearly biased in favor of 
evidence which would individualize a sentence, particularly in the 
accused's favor. United States v. B ~ r f i e l d ~ ~ ~  reflected that bias. In 
ruling that the trial judge had erred in excluding a stipulation of 
expected testimony from a psychiatrist that  the accused was not 
likely to repeat his offense, the court established a standard for 
evaluating the relevance of sentencing evidence: will the witness 
or information be helpful to the court in adjudging an appropriate 
sentence or serve as a ground for a later clemmcy review.280 The 
court expounded an sentencing philosophy as well: 

In determining a punishment, sentoncing instrumentali. 
ties now look beyond the act that  an accused has 
committed. Today, psychiatric evaluations of offenders 
and the nature of their behavior are often considered, 
Whether such behavior is likely to be repeated or is an 

The court went on to hold that  Counsel 81 Article 15 prmedmgs was nat a 
prereqmaite to their adrmmbility. BD they were not considered prior e o n m t i m ~ .  
see Urvted States v Tucker, 404 C S 443 119721 Iprohbitmg consideration of 
uneounseled prior convictions in mpming senmcel.  and ware not used as 
~ W ~ ~ L S I  provisions to parmt  enhanced punishment see D E ,  Bvrgstt Y Teras. 
389 US.  109 119871 ib-g use af vncovnseied p r m  convicrions IO w o k e  
habitual crimvlal statute1 The court did prohibit connideratlon of nmjudicd  
punishment if the offense oeeurred p m r  to the effective date of the new Manvd 
Judge Ferguson c o n c u e d  in the iesult only He fell that use of nonjudmal 
punishment m this manner wns inconsistent with the mtent of Congress in 
enacting UCMJ art. 15. Johnson, 19 C M.A a t  469, 471, 42 C M.R at  71, 79-74 

"'Urntad States Y. Montgomery. 20 C M.A 35, 38, 12 C M R 227. 230 119701 
stated "Before the Manual change an accused could intrroduee favorable mateerid 
from his service records The prosecution's YSP of unfavorable material from the 
e r n e  iouree d m  not ma*e che miormation any lass mlevant" Judge Fwguaon 
dmrented 

"Saa, ' 8 ,  Umted States v Cahen, 23 C.M.A. 459, 43 C M R 309 119711, Urntad 
States v Menchaca. 47 C M R  709. 716 iA.FC.M.R. 19731 lalso haidmg Lhsf 
cons>daratmn of such records by the convening aulhanty W B ~  e m r i  

"'22 C.M.A. 321. 46 C M R 321 119731 
"Id at 322 
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isolated aberration an the accused's part is obviously of 
importance in determining the sentence to be imposed.2" 

The rehabilitative model of punishment was in full bloom. 

5. The Philosophy of Sentencing 

Little. other than concern that the accused receive individual 
consideration and punishment. could justify the results in United 
States U. Lacey The Court of Military Appeals found error in 
the convening authority's statement of reasom for rejecting the 
military judge's clemency recommendation. The convening author- 
ity said that larceny was so prejudicial to discipline and order 
that it dictated immediate removal from the Navy.283 General 
deterrence and the denunciation value of such sentences were 
apparently not appropriate sentencing c0ncerns.~84 Further evi- 
dence of the demise of general deterrence and denunciation as a 
basis for sentencing military offenders can be found in United 
States U. Hi11.28j In adjudging sentence on M accused convicted 
of selling heroin, the military judge remarked "Now you take 
that message back to those other pushers.''ssb The Court of 
Military Appeals held that this violated the principle of individu- 
alized consideration established in United States i: Mamaluv.287 

' I d  
"'23 C M A 334, 49 C M R 733 119751 
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Earlier, in United States v .  Rodriguer,ZaB the court had prohib. 
ired the members from considering evidence of uncharged miscon. 
duct on sentencing. This decision was difficult to justify, &en 
the court's bent toward individualization of punishment, since 
previous bad acts would seem to be highly relevant to the punish- 
ment an individual should receive. The court was apparently con- 
cerned that the accused would be sentenced for the uncharged 
acts as well. The difference is only of concern to philosophical pur. 
ists, and that problem could, in any event. be cured by an 
instruction to sentence only for the offenses of which the accused 
was convicted. The drafters' amendments in the 1969 Manual to 
permit consideration of uncharged misconduct in imposing sen. 
tence were grudgingly accepted by the Court of .Military Ap. 
peals.269 but were characterized as ex past facto in effect for of. 
fenses arising before the effective date of the new 1969 Manual.290 

F. 1975-1980 SENTENCING t N D  THE 
FLETCHER COURT 

1. Introduction 

In 1975, Albert C. Fletcher became the Chief Judge of the 
Court of Military Appeals. He soon demonstrated the same sort 
of bias against sentencing evidence unfavorable to an accused 
which had characterized Senior Judge Ferguson's opinions.291 The 
replacement of Senior Judge Ferguson with Judge Perry a year 
later did not constitute much of an improvement, from the 
government perspective. at least. When coupled with Judge 
Cook's bias against any consideration of general deterrence as a 
factor in sentencing an accussed, the Fletcher Court era would not 
be an easy one for the trial counsel seeking to introduce evidence 
during the presentencing phase. 

2. Sentencing Philosophy. 

Two decisions of the Fletcher court, United States v. M ~ s e l y ~ ~ ~  
and United States U. Booker2e3 caused a substantial portion of 

'-17 C M A 444, 37 C M.R 318 119671 
VJruted States Y. Worley, 18 C M.A 414. 446. 42 C M R 46, 48 119701 held that 

pramulgef~on of M C M .  1969. per8 76a "reflects a permiasible exemise of authority 
granted the President. earher case law not withstanding." 

"Uruted States Y Mallard. 19 C.M A 457, 42 C.M R 59 119701 
'I See, c . 8 ,  United States V. Montgomery. 20 C M.A 35, 40, 42 C M R 227, 232 

119701 IFerguron J , dissenflngl United States V. Johnson. 19 C M A. 464, 159 42 
C 41.R 6 5 ,  71 119701 IFergusan, J.. eoncunlng ln the resvltl 

-21 M J 350 IC M A 19761. 
' " 5  M J. 238 1C.M A. 19771, modified. 5 M d 246 IC M A 19781 
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the subsequent presentencing appellate litigation. In Mosely, 
Judge Cook eliminated deterrence as a valid sentencing consider. 
atian in the military. Dismissing the federal courts' approval of 
deterrence of others as a sentencing Judge Cook con- 
cluded that the military's sentencing system was based on a 
concern for deterrence of individual offenders, while general 
deterrence was a proper factor only in setting the maximum limit 
on sentence in each offense. Individual deterrence was a proper 
concern of the sentencing agency; general deterrence was a proper 
concern for the President.sg5 Judge Cook's C U ~ ~ O U S  explanation for 
prohibiting argument on general deterrence 88 a factor in sentenc. 
ing certainly had no basis in the history of military sentencing 
philosophy. It was indwidual deterrence that was of relatively 
recent manufacture as a sentencing concern in the military.ZQ6 
While the UCMJ and the 1951 Manual had placed a somewhat 
greater emphasis on sentencing the individual 8s well as punish. 
ing the offense. the primary emphasis of the 1951 Manual was 
still clearly on general deterrence. retribution, and denuneiation.2e' 
Individualization of sentences was a Court of Military Appeals 
and board of revieu creation, not that of the President or 
Congress. 

Judge Cook's ill-conceived decision opened the floodgates of 
appellate litigation to claims of error in even a passing reference 
to the effect a sentence might have an others.zQ8 In particularly 

"'Sir. ' 8 ,  Uniced States v Foii ,  SO1 F2d 522 526 , l i t  Cir 19711 luhlle ngdl )  
imposing mechanistic sentencing criteria 1% ~mpraper. deferrenee of others IS still a 
legitimate goal Of sentenclngl 

 mar mar el> 1 5 1  J at 361 
'*See diecussion of the sentencing purdelmes m the 1917 MCM. supra text 

accompsnymg notes 136.143 Only ~n 1951 *ere the members f r i t  provided r i fh  
mformatmn to a d  them ~n m d m d u h m g  aenfenee 

"h<Chl 1 9 a  p w  ifia does not hsr the nutigating factors incrodvced about m 
indiridual as B factor co be considered m ~mponng sentence While the members 
could vndoubredly consider them or  there rould be no reason LO permit 
inrroduction of such eiidence, their ~mportmee X B S  certanly not emphasized by 
the drafters Other indiaidual factors. rueh as the character of the accused's 
service as shown by prior dirchargrs and ~ ~ n \ i ~ r i o n e .  *ere mentroned ma proper 
sentencing eonaidersfmni. but this hardly equates LO a mandate to individualire 
the sentence to the excluimn of other ~snrencmg concerna listed uniformity t h e  
needs a1 local condifrons and the nature a1 the offense 

B aeries of cases. the Air Farce Court of h l i ta ry  Revier haid the trial 
counaels reference to general deterrencr harmlsrr United States Y Griffin 1 M J 
884 1.4 F C hl R. 19761 United Stales V. Adma.  1 
Unicrd States,  Grey 1 hl J 814 1A.F C M R 19761, 
judge donel: m d  United States v Porter. I hl J. Be 
members. buL the d r a r y  ludge had g'en a curarne mtruelmni I n  other case%. 
the Air Farce court was smply u n w h g  Lo find rhaf a pmsmng reference to 
general dererrence. among other sencsncmg considerafians m the trial coun~e l  a 
a r p m e m  could ieiuic m I sentence which was ' mappropnarei~ revere ' Unired 
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well-reasoned arguments, Senior Judge Clause and Judge Costello 
of the Army Court of Military Review, concuring in United 
States V .  Lueas,Z'e urged the Court of Military Appeals to 
consider what it had done in Mosely. Senior Judge Clause equated 
military discipline with general deterrence, and suggested that the 
Court of Military Appeals could not seriously mean that the needs 
of discipline within a unit could not be considered in adjudging an 
appropriate sentence.J00 Judge Costello challenged Judge Cooks 
theory that general deterrence was only relevant as a consider. 
ation in fixing the maximum punishment for offenses: 

Deterrence theory has a place in military sentencing p m  
cedures today, just as it does in civilian practice., , , 
The statement that application of deterrence theory 
results in a sentence higher than that which "otherwise 
would have been imposed' proceeds from a view of the 
criminal and his act which assumes that they can, some 
how, be treated as separate from the society in which 
they existed when the act was committed and in which 
they continue to exist. In this sense, crime is a social act, 
an act denominated criminal because it has adverse conse- 
quences for others than the actor. When such an act is 
found to have been committed, the burdens of the wider 
consequences also fall upon the actor according to the de. 
mands of fairness. Given that calling one criminal se. 
verely to task will deter others from doing the same, each 
criminal then incurs the risk of becoming an occasion for 
society's lessomteaching. Thus, there is no "otherwise 
would have been imposed" that might be considered. 
Punishment removed from the aocietal context is totally 
inconsistent with the view of crime as a social act.301 

Fortunately. Mosely had a short (but active1 life.302 The decision 

Stater v Wdion 2 M J. 668 IA.F C.M.R 19781. The 5avy Court charactand en 
argument that ' t h e  intereats of the New YI d e t e m g  B S B B Y I ~ S  would demand the 
members sward the m-um aemence'' as one not mvolving general daterrenee 
since the trial ~ounsel did not specifically refer LO deterrmg others Urvted Stales 
\'. Nhon. 2 M J 609. 610 IN C.M.R. 19771 

'"2 M J. 634 1AC.M.R. 19761 
'"Id at 836 
" I d  at  839 ICosrello. J. cancurrinzl. 

conbndmg Lhar the trial iudge &d nor really rely on general diie&xe G d  Jud& 
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can stand for the proposition that. while "the ethical interests 
served by punishment and reasoned choices among such compet- 
ing interest is the business of both judges and ethicists"303 judges 
should hesitate before elevating their individual views of the 
morality of punishment to a rule of law for an entire system of 
justice. 

3 Government Sentencing Euidence. 

The Booker decision and its progeny continued the trend of 
hypwtechnical evaluation of government sentencing evidence. 
That approach to admission af convictions and personnel records 
was not, of course, entirely the unfettered choice of the Court a i  
Military Appeals; the drafters of the 1969 Manual had chosen to 
allow the admission of these documents, but apparently had not 
chosen to otherwise relax the rules of evidence for the government 
during this phase of the trial. A document from an accused's 
personnel file was now relevant to sentencing, but its admissibil- 
ity could still be challenged. The Court of Military Appeals simply 
decided to take a hard line on the admissibility challenges. based 
on due process grounds, if not the formal rules of evidence. 

The Court of Military Appeals, ostensibly relying on Supreme 
Court precedents that uncounseled prior convictions could not be 
used to enhance punishment,~0' restricted consideration of records 
of nonjudicial punishmentaoj and records of Summary court- 
martial306 unless there was clear proof the accused had received or 
waived counsel. In  so doing, the majority glossed over the fact 
that convictions by summary courtsmartial are not criminal 
convictiansS0' and proceedings under the provisions of Article 15, 
UCMJ are administrative, not judicial. 

Figuring out exactly what Booker meant was not an easy 
task."0' While the decision directly concerned only the use of 

Cook sceadfastiy holding t o  his opinion m .Wooid>l Ser nlsu Basham G e n r r d  
Detrrmee Argumtnlr The Army Lawyer. Apr 1'279 at  5 

.'Lucai, 2 \I J ~f 638. 
,Argminger v H a d " ,  107 U S  26 119721 labrent B knowing and mretbgenr 

U~IUYCI of rhe nghf t o  ~ o u n ~ e l  no m e  may be imprisaned for m offense unless 
ripresenred by counsell United Srarar Y Tucker. 104 C .S  1 4 3  11972l 
luncaunreled com~ehons  may not bo considered m ~mposing aenfencel and 
Burgett v Teras. 389 US 109 119671 luncovnreisd miel e o n v ~ ~ f i o n ~  msv not be 
used IO mroke habitual erimnal ~mtutcsl 

illr-,.-L"r ;.. l i  
1-11.1 I I .  ." 

:yCCMJ Blf 20 
Middendorf Y Henry 42b U S  25 119761 

"'See Cooke Recent Diuda#ments an ihr Wuks of (Inrfid Stales I Booker. The 
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uncounseled summary court.martial convictions to invoke the 
"escalator c l a ~ s e " 3 ~ ~  of paragraph 127e of the 1969 Manual, dicta 
in the decision addressed the admission of uneounseled convic. 
tions contained in personnel records as evidence of the nature of 
the accused's prior service310 and the use of uncounseled Article 
16 proceedings in a similar manner.311 Curiously. the Chief Judge 
relied on the due process clause of the fifth amendment to suggest 
that only those records of prior punishment in which counsel was 
provided or validly waived could be introduced on sentencing. 
While the fifth amendment could conceivably be used as a basis 
t o  require counsel in the earlier proceedings, due process was a 
minimal concern of federal court decisions on what could constit- 
tianally be considered in the sentencing process.311 

Exactly how a waiver of the right to counsel and the right to 
trial could be demonstrated was left up in the air; the Chief 
Judge's opinion was that  a mere check mark on a form couid not 
constitute a voluntary and intelligent waiver of an accused's 
rights under the standards of Johnson v .  Z e r b ~ t . ~ ~ ~  

United States v .  M a t h e ~ s ~ ~ '  eventually settled the question of 
Booker's dicta references to Article 15 records; the same rules 
would apply to their use for indirectly enhancing punish. 
ment: waiver of the right to demand trial and to consult counsel 
must be shown before the records could be considered. United 

'O'The s e e d e d  "ewdator cimue'' parmiired the m u m u m  punishmenti h m d  m 
the Table of Mavmum Punishments, MCSI, 1868, p u n  1 2 7 ~ .  t o  he enhanced upon 

"Booker 6 M.J at 243.244 
"Id. 
"See, sg. W i m r  Y Neu York. 331 U.S 241 119491 In0 due process woiacm 

t o  consider hearsay evidence not disclosed to the defendant: no requirement fhst 
the defendant be glven the opportunity t o  rebut such informal~ani. In United 
Staler V. Westan. 448 F.2d 626. 632 (8th Ca. 18711. the Ninth Circuit commented 
that the only c a n r t i t u t m d y  impermssibie sentencing concerns were unmnati- 
tutiondi .  o b t m e d  euldenee, oenaLvmr B defendant for the exercise of a 

p m f  of prior eourt.martial convictions. 
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States U. S y 7 0 ~ ' ~  provided further indications that the Bookei 
decision was not based on constitutional infirmities in the prior 
summary eourts.martial and Article 16 proceedings, but rather on 
the Court of Military Appeals' concern about the fairness of such 
proceedings. S y m  provided that only summary mummart ia l  and 
Article 15 proceedings conducted after the Booker decision would 
have to demonstrate compliance with the waiver rules. Booker 
would not apply r e t r o a c t i ~ e l y . ~ ~ ~  Clearly then, Booker and its 
progeny were another effort by the Court of Military Appeals to 
impose the beliefs of individual judges about what was fair in the 
sentencing process on the armed forces. Certain language in the 
decision suggests that Booker was not really a sentencing case, 
but the court's attempt to impose certain due process standards 
an the summary court-martial and Article 15 proceedings by 
making their records inadmissible at  subsequent criminal proceed. 
ings.31' No wonder Brigader General Donald W. Hansen expressed 
the view that records of Article 15 punishment should not be 
admissible at  courts.martial;31& the requirements imposed on 
nonjudicial punishment proceedings in order to render them 
admissible at  trial were simply not worth the cost. 

None of the m u m  of military review were happy with Booker, 
but the Navy Court of Military Review was the most vocal. The 
court pointed out that  the Congressional decision to deny those 
aboard ship the right to refuse nonjudicial punishment and the 
unavailability of counsel under such circumstances made a waiver 
rule inapplicable: and the fundamentally different nature of the 
military lustice system required different standards 01 due 
process.j'e The criticism became scathing at  times: 

I believe Booker sets out bad law. which substantially 
changes the military justice-discipline system in the 
armed forces. I believe that this change is detrimental to 
the justice System and detrimental to the disciplinary 
structure of the armed forces., . .The Booker rule re 
quires that an offender be punished at  courtmartial. 

202 119641 
'.This incerpretarian of Booker XBI discussed m Cooke. supra now 305. 8t 6. 
"1 Advrs Comm. R e p .  supra note 16, at 108. 113-14 lresflrnonp of Brigadier 

General Hanrsn at  commircee hearlngl 
vnlted staces Lecoirt 4 hi J 5nn IS c M R 19781 
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without recourse to his past service conduct. I t  requires 
uninformed decision making by sentencing authorities.. . . 
I t  erroneously assumes Commanding Officers are inept. 
I ts  effect is detrimental to the security of this COUP 
try. ,  . ,320 

The Navy court responded by attempting to "out.dueprocess" 
the Chief Judge by applying literally the language of Booker, and 
finding that forms could not show a valid waiver.3zl The Army 
court responded by ignoring the Chief Judge's disparagement of 
"check marks" as insufficient evidence of waiver, and holding 
that a properly completed Department of the Army Farm 2627, 
Record of Nonjudicial Punishment, satisfied the requirements of 
Booker.3Z2 

Booker's attempts to impose due process requirements not 
mandated by the President or Congress on the presentencing 
process remain a factor to be considered in determining what 
evidence should be admissible at  a presentencing hearing. If 
Boakwtype due process is the price of admissibility of nonjudicial 
punishment records, or those of other administrative hearings, the 
price may indeed be too high. If ,  however. Booker and its progeny 
were merely the Chief Judge's attempt to restructure the 
presentencing system to comport with his notions of fairness, 
then the rules governing admissibility of records of punishment 
under Articles 15 and 20 of the UCMJ could be rewritten to ease 
the "due process" requirements. 

4. Sentencing Post.Tn'o1. 

The post.trial clemency interview met its demise in another of 
the Chief Judge's undertakings, United States U. Hill.3~8 While 
ruling that rights warningssz4 were not necessary at  such inter. 
views, the court held that counsel was required.3*6 The Court of 
Military Appeals had initially compared such interviews and 
reports to the federal presentence investigation,J26 a process 

"'Id at 805 INewton SJ, coneunmg and diirentmgl. 
" S e a ,  e g , United Stater Y Dsvii. 6 \I J 969 !N.C M R. lS78l la long diatement 

acknouledging right 10 e~unsel and WBIYBI thereof on a summary eourt.marnd 
record did not demonstrate m understanding of the rarmfications of foregoing a 
right m a crimvld tridi 

"'United States Y Wllliuns 7 M J. 726 !A C M R 19191: acconi United Statan V. 
Howard, 7 M.J. 962 IA C M R. 19791, Umted States V. Arvie, 1 M J 768 IA C.M R ..-- 
L J / W  

"'4 .V.J 33 1C.M A. 18771 
'"UCMJ art 31 
'"Hili 1 M.J at 34. 
"'Ser sup" text Bceampanyvlg notes 232-252 
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without the involvement of counsel.82' In spite of the previous 
analogies to the federal practice,a2& the court concluded that the 
post-trial responsibilities of the defense counsel included represen. 
tation at  a clemency interview. Hill drew clearly the distinction 
between the clemency interview and the post-trial review,32* but 
concluded that, while the convening authority's discretion might 
not be limited, limits could be imposed an the manner in which 
clemency information was obtained. 

Interestingly. the Chief Judge took the opportunity in Hill to 
critique the military system for its failure to conform to the 
federal civilian model. In addition to the obvious deficiency of 
"jury"330 sentencing, the most serious deficiency was the lack of 
anything resembling the federal presentence report.s31 This was 
somewhat of an anamolaus position for an appellate judge who 
had set up numerous roadblocks to the admissibility of adverse 
sentencing evidence-evidence which would have been readily 
considered in federal courts. Perhaps his decisions on admissibil. 
ity of sentencing evidence in courts-martial were influenced by the 
fact that members often sentenced the accused. His decisions may 
have reflected a distrust of the impartiality of preparers of 
administrative records as well Whatever the reason, rhe diver- 
gence in the Chief Judge's positions that the military should 
adopt a presentence report, and decisions requiring the govern. 
ment to tag each base before admitting sentencing evidence was 
somewhat incongruous. 

' '~Escelie L,. Smth 4 6 1  US. 454,  470 119811 esfabhrhing that the penalty portion 
of B trrd was B ' cn t icd  stage' far PYI~OIBI of the sx th  amendment right t o  
eouniei The Court dirfinmiahed between the nehr t o  the a ~ i i a ~ a n e e  of counsel 

jury. II was never hes~gned to be B jury . . i t  was designed to be B blue ribbon 
panel They were t o  be picked because of their axperrrse snd then 
knouiedge They're B mrhlary pmel picked for then expertise in things mdiit ,~y 
and in making deciaianr. and understanding rhe requaernmrs of the m+tary 1 
Adv Comm Rep iupm note 15 ai I16 llranrcripr of hearmgil. 

.'Hxll 4 Y J at  3: n 18 
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Not all Fletcher court opinions on sentencing e ~ d e n c e  were 
anti-government. Building on the precedent in United States v .  
Burfield,~~2 the court held that the government could rebut 
evidence that the accused no longer needed to be confined with 
expert testimony that the accused was likely to commit the same 
offenses if released, and that the accused was an accomplished 
t iar .333  The court acknowledged the differences between the 
military and the civilian practice: 

Military law limits the kind of matter adverse to an 
accused that the Government may present during the 
sentencing portion of a t r ia l . .  . . the  military practice 
does not authorize "a completely full hearing" compara- 
ble to the "full-type presentencing report" used in the 
civilian courts. The limitation in imne here is that which 
requires government evidence to qualify as "rebuttal" to 
that presented by the accused.~n4 

While the government was initially prohibited from introducing 
evidence of the accused's potential for recidivism. it could do 80 

to rebut defense evidence on the lack of need for further 
rehabilitation. This limitation an the government was proper, 
based on paragraph 75 of the 1969 Manual; the question that 
should have been asked was: did the restrictions of the Manual 
make sense? 

The Manual limited the government's sentencing case in chief 
to matters reflecting the character of the accused's previous 
serviee.335 The Court of Military Appeals interpreted this pro+ 
sion rather broadly in ruling that the reasons for an accused's 
removal from a nuclear duty position were a valid matter for 
further inquiry by the court members.3J6 

G. SENTENCZNG 1980-1984: MANUAL 
AMENDMENTS AND CHANGES IN THE COURT 

OF MZLZTAR Y APPEALS 
1. Manual Changes. 

The 1981 amendments to paragraph 75 of the 1969 Manual 
introduced some significant changes to sentencing procedure. For 

"'22 C.M A. 321. 46 C.M.R. 321 119731 
"'Unired States Y Konariki. 8 hl J. 146 141 IC I4.A 18191. 
"'Id. at 148 
"'MChl. 1969, p u a  75. 
."Uniled Stares v Lamela, 7 M J. 217 279 IC \I.A 19191. 
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the first time, paragraph 75 permitted the government to benefit 
from the relaxed rules of evidence. albeit only when it rebutted 
the defense extenuation and mitigation eridenee.33' Use of the 
relaxed procedures was still a matter for the discretion of the 
military judge, and could include use of letters, affidarits, 
certificates. and other ~ i t i n g s . ~ ~ ~  Aggravation evidence still 
required a full adversarial hearing, with essentially the same rules 
of evidence as the trial on the merits.889 

Rules governing the introduction of personal data, evidence of 
the character of the accused's prior service, and prior convictions 
were not substantially altered. Paragraph 75b121 did attempt to 
limit the abjections to data from the accused's personnel records 
to grounds of inaccuracy, incompleteness in B specific respect, or 
containing data not admissible under the Military Rules of 
Evidence, as applied to sentencing.340 The conviction rules were 
expanded to encompass civil convictions, subject to the same 
s k y e a r  limitation applied to military convictions. The rules of 
finality in the jurisdiction in which the conviction was had would 
determine admissibility in c~ur t s .mar t ia l .~~ '  

The standards for production of sentencing witnemes were 
tightened.a'* Given the latitude to introduce nontestimonial evi- 
dence an extenuation, mitigation, and in rebuttal, the application 
of standards different from those governing witness production 
for the merits of the ease was 

2 Changes in the Court. 

Robinson 0. Everett became the Chief Judge of the Court 01 
Military Appeals in April. 1980, replacing Judge Fletcher, who 
remained on the Court. While Chief Judge Everett shared Judge 
Fletcher's interest in the presentence investigative report as a 
model for military sentencing practice. he did not share Judge 

"'MCM. 1969, para i 5 d .  a omended b y  Executive Order 12316. 3 C F R. 163 
119821 [heremafter MCM 1969, a1 amended. 19811 

s'tId. at  para 76~131 
" * Id  at para 7Sbi41. Written or oral depositions were made adrmssible in 

aggrsvatron 
"Ths  m u n g  of this lasf clause LS nor tie- hlll R Evid l l o l l c l  pernuts the 

d e s  to be r e l a d  $3 provided m para. 75 of the Y C M  01 81 athenvise pramded 
m rhe Manual Paragraph 76 paints Lo no ipecific prollaon of the rules of 
evrdenee dealing mth ~sntsncmg Perhaps the provraon was purpase!vlly vmgue, 
to permit the appellace courts t o  s f ~ c t u i e  different appLestions of the new rules 
of evidence of nenlsncvlg 

" M C M  1968, as omended 1981. par8 75c 
 id at para. 7Se 
"'There 8s no sixth amendment right EO confronr o! wilneiiei m the sentencing 

phase o! B crirmnal mal WLbams Y X w  Yark. 337 U S  241, 246 119191 
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Fletcher's bias against sentencing evidence adverse to the ac- 
cused. Within two years, the two major sentencing decisions of 
the Fletcher court would either be reversed. or extensively 
modified. 

3. Government Sentencing Euidenee. 

The new Chief Judge took a position diametrically apposed to 
that of his predecessor on the admissibility of nonjudicial 
punishment and summary court.martial records. While indicating 
that he felt Booker had been wrongly decided, but that stare 
decisis dictated it nonetheless be fallowed, he broadly interpreted 
its req~irements.~" United States v .  Mack. handed down only a 
few months after Judge Everett's arrival on the court, held 
admissible records of nonjudicial punishment which showed the 
accused had access to counsel before deciding whether to accept 
proceedings under Article 16.s4s In contrast to Judge Fletcher's 
distrust of the Article 15 process,s4E Judge Everett exhibited 
strong support for consideration of these records in sentencing: 

(Tlhe records of nonjudicial punishment clearly fall within 
the wide ambit of the sources of information that may be 
considered by a judge in sentencing-especially since the 
accused has full opportunity to question the record and 
to explain or deny the conduct referred to therein.. . , [it] 
indicates what rehabilitation measures have been p r e d  
ously applied.. , . a sentencing authority is fully entitled 
to consider the success or lack of Success of prior 
punishments in determining what sentence may be appre 
priate for any offense for which an accused is to be 
sentenced.8" 

Judge Everett, however, had serious reservations about the 
military judge conducting any inquiry of the accused to sustain 
the admissibility of evidence adverse to the accused.34a He 
concurred in a cane in which the trial judge had conducted such 
m inquiry.s4s but only on the grounds that  a guilty plea had 

United States V. Mack, 9 M J 300 1C.M A. 19801. 
Id. at 322 
Id at 330 IFIafcher. J , disaentmgl. Judge Fletcher cited B General Accounting 
ce report highly critred of the nanpLc~al p u s h m e n t  proeiss in the armad 

"Id. at 319. 
"Thla t- of msuiry w88 upheld YI Umfed SLates v Msfhewvp. S M.J. 357 

9791. Mofhrwr was later ovemried Umted States Y .  Sauu. 15 M.J. 113 
9831 
.J 7 ,  10 1C.M.A. 1980) IEveiett, C J ,  cmeurring m the rerulrl. 

fOrCe8 
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waived the accused's fifth amendment rights.350 

After the obfuscation of Booker, the Everett court was a 
refreshing change. Shortly after deciding Mock. the court handed 
down B series of decisions explaining exactly what deficiencies in 
a record of nonjudicial punishment would render that record 
inadmissible.351 

Judge Everett's opinion on the secalled "Booker inquiry" 
eventually became the law.JS2 Relying on the opinion of the 
Supreme Court in Estelle U. Smith.353 the court held "The 
salutary principle that a sentencing authority should be provided 
with as much information as possible for consideration in impas- 
ing an appropriate sentence does not in itself afford a legal basis 
for compelling an accused to provide information which will 
increase his sentence."36i Judge Fletcher dissented. While some 
language in Estelle v. Smith did indicate that constirurional 
protections against self.incrimination apply m sentencing. Judge 
Fletcher may have had the better view of its applicability to 

"'Judge Everert later changed his ~pinian that a gullty plea waved che 
accused's rights agmnsf self-menrmnation sufficiently co iustify this senrencing 
mquuy In United Sfsfes ,, hiehois. 13 hl J 154 IC &I A 19821. he ruled that a 
gudty plea waved only the accused J right t o  refurs IO rubmlt to quesimnmg 
about the offense to whnch he had entered such B ples. and no& BI t o  any prmr 
offenJeJ 

"United States Y Carmani. lo  >I J 60 i C > M  19801 lmissvlg signature in 
block mdlcallng fhs aeeuied had seen rhe s c m n  f i e n  on hlr appeal of 
punishment does not render the record madrmssiblei: United States b .  Blau. 10 
H.J. 51 iC41.A. 19801 lomiasion of the nme period in the appellate advice portion 
of Lhe document does not render it madmrssibiel, United Stales L, Cavmgton. 10 
M J. 64 IC Y.A 19801 lform shaurng IBCBCLOO of a puniihment pm4iousiy 
suspended need not show what process the accused was given in the vscs f i~n  
proceeding. a presumption of vddnfy renders LI adrmssibisl United Stales v Burl 
10 hl J. 43 IC M A 19801 iwhen the form reflected fhst  rhe accused had appealed 
the 4rrleie 16, bur did not disclose the appellate m i o n  t i e n  it was madmssiblei: 
Urnled States v Guerrero. 10 M J 52 IC hl A 19801 lrhen portion of the farm 
sharing the accused where to go for advice 1% left blank, the farm LS inadmiasiblel 
United Stater , Cross. 10 hf.J 31 1CM.A 19801 iindiscernible !rgnalure on the 
portion of tho form indicating the accused consented IO the Arfrcie 16 procedure 
renders the form madrmrribiel In less than LKO months. the Everett court 
provided more gvrdance on exactly what Booker requrred than the Fletcher court 
had ~n three years further guidance land further emss~ulalion of Bookril came in 
1984 See United Scacei v *imp 17 \I J 166 170 iC 'II A 19341 l f e h g  the 
accused he had the right m counsel BL B summar) c~urf -mar t id  u.81 sufficient t o  
meet the requrremenf that the accused he told he had the right t o  conauif counsel 
p r m  ta sceepfmg trial by summar) court-marflail and Lhted  States v Rheaton 
13 M J 1% iC Y A 19841 Ifarm was d e n t  on wherher aeeuaed had decided t o  see 
an ailtormy or whether he had decided to accept nonivdrcrd punishment. the court 
could Infer Lhar the accused did not exercise hrs right t o  refusel 

United States Y Saurr 15 M J 113 IC M A 19831 
461 U S 4E4 119701 
Saurr ,  1s M I  81 116 117 Ici iari~ns armtledl 
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military sentencing practices. Estelle u. Smith was a capital case, 
and the Supreme Court has recently applied more stringent 
requirements to sentencing evidence in capital 11a~e8.3~~ There has 
been no major change in the federal presentence investigative 
report since Estelle v.  Smith; the probation officer and the 
sentencing judge rely heavily an information obtained from the 
accused, although the information is not usually obtained in open 
court.See There is a distinction, however, between a trial judge 
compelling an accused to provide information and the voluntary 
process for obtaining it used in preparation of the presentence 
report. Since the latter process is still used in the federal system, 
apparently either Estelle v .  Smith applies only in sentencing in 
capital c a m ,  or only to compelled disclasures.3~' 

Prior to the 1981 Manual amendments specifically authorizing 
admission of civilian convictions. the court had countenanced 
their Consideration when the conviction was documented in the 
accused's personnel records. Judge Everett noted that such 
evidence helped to determine rehabilitative potential and saw no 
policy reason to exclude a conviction simply because of its civilian 
nature.s6e The Manual change actually worked to the prosecu. 
tion's detriment, for it applied to civil convictions the same 
restrictive  lee of admissibility that  govern military convictions. 
In  United States U. K r e ~ s o n . ~ ~ ~  the trial counsel introduced a 
portion of the accused's personnel records which reflected a civil 
conviction for a similar offense. assault with intent to commit 
rape. The civilian offense had been committed after the court- 
martial offense, which under the rules applied to military eonviic. 
tions rendered it inadmissible.aeD The Army Court of Military 

'"'Comporp Rllliams Y Asw York, 331 U.S. 241 119491 Inn due pmcesi right to 
dindosure of evidence the sentenemg ludge reLed on m impoaing seniencsl r i t h  
Gardner v Florida, 430 U S  349 119171 Ivl death C ~ P ,  defendant musf be mrsn 
opportnmy to I_ mformatmn m the presentence vlvesligatm absent a showmg 

"'Yee Predsnren~e Inms Rep.. ~ u p m  note 16. aL 3-4, 10 The prohatian officer 15 
directed t o  conduct more than one mtewiew wlfh the defendant when posslbie Cf 
Eljei.  Some Cuddinas ~n Pieparing Presentence Inverbgonus Ripoitr, 37 F R.D 
111. I80 119661 The sentencing judge may address the defendant and seek 
clarification of any malter conlonsd in the rsport. 

"Had S m t h  been compelled against h a  wil l  to s v b u t  ta  an internew with the 
Dwchiatiist. it would be easv fo read the decision vl his esse as mofectvle od~, 

Of goad CBUSBI. 

'"'Comporp Rllliams Y Asw York, 331 U.S. 241 119491 Inn due pmcesi right to 
dindosure of evidence the sentenemg ludge reLed on m impoaing seniencsl r i t h  
Gardner v Florida, 430 U S  349 119171 Ivl death C ~ P ,  defendant musf be mrsn 
opportnmy to I_ mformatmn m the presentence vlvesligatm absent a showmg 

"'Yee Predsnren~e Inms Rep.. ~ u p m  note 16. aL 3-4, 10 The prohatian officer 15 
directed t o  conduct more than one mtewiew wlfh the defendant when posslbie Cf 
Eljei.  Some Cuddinas ~n Pimlirinp Presentence Invernzonvs R i ~ o i t r ,  37 F R.D 
111. I80 119661 The sent 

Of goad CBUSBI. 

clarification Of any malter contonsa m the rspon. 
"Had S m t h  been compelled against h a  wil l  to s v b u t  ta  an internew with the 

Dwchiatiist. it would be easv to read the decision vl his esse as mofectvle o d v  
i i av l r t  svch compelled diacidmes. The CBQB, however. &d not mg& Lhatburh 
had to be ordirsd Lo cooperate with the court-appointed psychlamat The 'capdal 
case'' Litvlction 13 easier to mume w t h  the continued federal oraetiee of u b m ~  
miormation obravled from B e&, defendant t o  d e t e r m e  bs s k n c e  

I 

"'United Stater V. Cook. 10 M.J 138. 140 119811. 
"'12 M.J 151 IC M.A 19811 
"'Id MCM, 1969, as omendrd 1961. pma 15bl31 made sdrmssible only "offenses 

committed during the six years next preceding the eommirrion of any offense of 
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Review had held that the military convictions rule was inappiica. 
ble, even by analogy, since the conviction was contained in a 
personnel record which was otherwise admis~ib le .3~~ The Court of 
Military Appeals disagreed. Characterizing this as an attempt to 
''backdoor" the use of an otherwise inadmissible conviction, the 
court held that evidence of prior civilian convictions had to 
comply with the rules restricting the use of military convictions. 
even if they were properly included in the accused's personnel 
records.jb2 The nature of the evidence, not its location, would 
control. The court's reliance on the rules governing use of 
convictions was misplaced, since at  the time the record was 
introduced. the convictions rules applied only to  courtmartiel 
convictions,3B3 and the manual allowed other evidence of subse. 
quent mis~onduet.36~ Perhaps. without directly saying so, the 
court was simply troubled by the fact chat the two offenses were 
so similar that they were concerned about the prejudicial impact 
on the accused's sentence. 

Concern over the "back.daor" use of sentencing information 
which was otherwise inadmissible led to the decision in United 
States U. Broan3eS A record of nonjudicial punishment too old to 
be properly filed in the accused's personnel records was included 
in a bar to reenlistment, as one of the supporting documents; the 
bar to reenlistment was then properly filed in the accused's 
personnel records.366 I t  was error, the court held, not to redact 
the inadmissible Article 15 before introducing the bar 
Judge Cook dissented an the basis that the entire bar to 
enlistment packet was admissible under both the Manual and 
regulations.s6e While the court's opinion was unduly technical, the 
real problem was the competing considerations which led to the 
restrictive rules in the Army regulation governing records of 
nonjudicial p~nishment.36~ Concern over unduly stigmatizing an 

which the accused hsd been found guilty lemphaira added1 
j' 8 M J 663 685 IA C.M R. 15751 
'"12 M.J. sf 160 
"'The Army Court of YPLary Review opmian m Kmuson WBQ handed down ~n 

157W parapaph 75h131 W B Q  not amended Lo allow clvPan c ~ n v l ~ f l ~ n i  co he 
considered as e ~ n v i ~ t m n s  (rather than reflective of the past eondvcf 01 the 
accused1 unlll 1581 

'"Kisuson 8 M J a/ 666 
"'11 M.J 263 1CM.A 19811 
'"Id at  265 
" Id .  AR 27.10 para 3-lSc IC20 16 Aug 19801 requned records of nonjudicial 

punmhmsnr t o  be removed from the aoldxr'r personnel records when mere than 
two years had elapsed since mpositian of pumshment 

"11 M J BL 267 Cook. J disaenlmgl 
"'AR 27.10, p a a  3.15~ IC20 16 Aug 15801. 
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offender led to a two-year limitation on maintaining records in the 
personnel file; yet the rule mandating their removal at  the end of 
this period meant that  the sentencing authority at  courts-martial 
might take a sentencing decision based on a distorted picture of 
the accused's prior disciplinary record. 

The court's preoccupation with the prejudicial impact of sen. 
tencing information adverse to an accused did not end with Judge 
Everett's arrival on the court. In United States v .  Boles,370 an 
opinion written by Judge Fletcher, the court held that not all 
evidence of the accused's prior misconduct contained in his 
personnel records was admissible, despite provisions of the 
Manual to the contrary.8" Although an administrative letter of 
reprimand, which included a civilian police report, comported with 
Air Force regulations permitting it to be filed in the accused's 
personnel files, the court held the letter to be inadmissible. 
Without any support from the Manual, the court ruled that 
paragraph 75d did not encompass letters of reprimand which, as 
Judge Fletcher characterized it, were not prepared to correct or 
reprove, but rather with an eye toward aggravating B court. 
martial sentence.37Z Judge Fletcher noted that the military 
sentencing rules were not as broad as those in federal court, and 
suggested that sentencing by members was one reason.S'a Judge 
Fletcher was perhaps again attempting to change aspects of the 
military justice system by changing the rules of admissibility of 
evidence on sentencing. I t  had worked to mme extent in Booker 
to change the nonjudicial punishment process: his carrot and stick 
approach might now work to abolish sentencing by members. 
What is curious is that the Chief Judge concurred in the opinion. 
In Mack, he had expressed confidence that members could give 
due consideration to records of uncharged misconduct, if properly 
guided by the military judge.8'4 Judge Cook dissented in Boles. 
on the basis that  the Manual permitted consideration of such 
material, once it wa8 properly filed.3'5 

One of the most disturbing sentencing opinions to come out of 
the Everett court was W i t a d  States v .  Morgan.376 Aware that the 
trial counsel could rebut favorable information in the accused's 
personnel records, the defense eounael moved to have the trial 

157 



MILITARY LAW REVIEW [Val. 114 

counsel introduce the accused's entire personnel record. instead of 
offering only selected documents from it. The defense counsel was 
quite candid about his reasons; if the trial counsel were forced to 
offer the entire file, he could not rebut the favorable documents 
with unfavorable tesrimony.s" Holding that the accused's person. 
ne1 records were really one document, and that a rule of complete. 
ness required the introduction of the entire file upon defense coun. 
sel's objection, the court found error in the military judge's deci. 
i o n  to allow the trial counsel first to offer the entire file. but then 
to rebut any favorable information contained in it.37s Judge Everett 
favored the presentence report and considered the personnel 
records of the accused analogous to one: Morgan was an attempt 
to  turn the personnel records into such a report and force the trial 
counsel to introduce itJ'Q by the expedient of treating the records 
as "an entity" for purposes of applying the rule of completeness. 

Judge Cook concurred in the result. Expressing his reservation 
about applying the ruie of completeness to personnel records, he 
noted that the Manual contemplated an adversarial sentencing 

He questioned the wisdom of this approach. as it 
would reduce the information available on sentencing: 

By forcing the trial counsel to introduce the "complete 
military personnel records'' of the accused. if he choses to 
introduce o m  militarv oersonnel records at  all. the 

1 Id 81 130 The government can offer i i h v l r d  evidence Only if the defense 

 judge E ~ e r e i c  apparently felt lntrodvciian of the e n w e  personnel fde w u l d  

In  some W ~ Y Q  the ores~niation of the accused 3 oersannel records t o  

prerenrr B X L ~ ~ Y B ~ I D ~  and mirigallon evidence. Id at  134. 

glre the ienrencing agency B better p ~ c t u n  of the accused 

'Id e t  131 

. .  
the sentencing authorit) pusuanf 10 pmagraph 7Sd IS andogous t o  
pnaenfmg the repart of pm8enrmce mveifigarmn t o  B federal district 
iudae oursusnl t o  Fed R Crim P 321~1. Indeed. iomellrnei an , ~ .  
accused's mihiary persannel records may prove more comprehensive 
and more helpful to the military judge 01 court members rn 
determining m appmpnare sentence than B ~epor l  of presentence 
mveiligalion a d d  h a m  B Federal diifrrel eouii 

I d  at 131 He also c ted  the AB4 Standards for Criminal Jusrlce. the Prosecution 
Funetron 8% support far the pmp~siiion fhst  the t r ia l  ~ounsel should mfradvee the 
e n w e  ills mnce thore Slmdards iequired the pmaeeutor to  draciaae sll relevant 
seenrencmg miormarion to the court Id at 132. There 13 a difference hetaeen 
diaclasure requirements m d  B rule mqumng the government to  vouch for such 
ewdenee A raucher d e  could be farriy Impbed, far the Mooigon decision indicated 
rhe mihtmy Judge had erred ~n mhng Lhar he wauid permit the government to  
rebut any evidence that the trial counsel W ~ B  compelled to offer from the accuaed 3 
perronnel records 
,.I5 M .I a t  137 He also noted that the prmismn of AR 25-10 rhar the court 

relied upon had been changed by rhe tune the decision ~n Morgan WBQ handed 
daun Id at  135 
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majority places a block on the acquisition of evidence 
giving a complete picture of the accused's "past conduct 
and performance." For, if the complete MPRJ contains an 
incomplete. inaccurate, or outdated portrait of the ac. 
cused, the trial counsel must either forgo introduction of 
it or present it in that condition without the possibility of 
rebutting it. Surely, this dilemma was not intended by 
paragraph I6 of the 1969 Manual, supra. certainly it 
defeats the purpose of the wle of completeness.88' 

While application of the Morgan rule could conceivably push the 
armed forces toward development of a presentence report, it 
would do 80 at the expense of valuable sentencing evidence in the 
interim. Government rebuttal of evidence in the personnel records 
would not be possible, thus eliminating one potential source of 
valuable sentencing information. Since the court left the armed 
forces a way out-amendment of the Manual-the change to a 
presentence report wae not a likely result.381 Why, then, did the 
court so contort the rule of completeness to achieve this result? 
At the time of the decision, extensive revisions of the UCMJ and 
the Manual were underway. Perhaps the court was trying to 
influence the direction of those revisions. 

4 Sentencing Argument. 

Judge Cooks brief war on general deterrence as B consideration 
for sentencing suffered a major defeat after Chief Judge Everett's 
arrival on the bench. Already aware that his opinion in Mosely 
was not popular with the Judge Cook acquiesed in his 
own defeat. In L'nited Stares v the court accepted anew 
the concept of general deterence as a valid sentencing consider- 
ation. noting the "near unanimity of views among federal and 
state sentencing authorities. . . . ' '385  Judge Cook concurred in the 

'Mowan 15 hi1 J. at 137 ICaak. J .  emcurrinel 

deterrence ' borde rhe .  but not reversible e m r  thus inr~mafing that ovarrehance 
on ganiral dererrence could dl be error 
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result. While maintaining his belief that military practice was 
different, he concluded that further objection to general deterrence 
arguments was f ~ t i l e . 3 ~ ~  

Other sentencing arguments ala0 received favorable treatment 
from the Everett court. The trial  counsel'^ reference to an 
accused's unsworn statement by pointing out that the accused 
had not testified under oath was "fair prosecutorid comment."3ei 
The federal rule permitting the sentencing judge to consider the 
accused's mendacity as a factor bearing on his potential for 
rehabilitation38' was adopted in the military. with the added 
requirement that the trial judge provide adequate inatructiom to 
the members delineating the purpose for which such evidence 
could be considered.338 

5. sentencing Post.trio1. 

The limitations on the contents of p o s t h a l  reviews did not 
change under the Everett court. Requiring an opportunity for the 
defense to respond to unfavorable information. and a generai 
distrust of tho use of the review to convey unfavorable informa. 
tion were trends that continued. Oral supplementation of informa. 
tion in the p o s t h a l  review required the defense be given a right 
of response.390 Evidence that the accused desired a didcharge 
because he felt he had been unfairly treated could not be included 
in a post.trial review.3Q' but "almost any other information 
fauorable to the accused' could be considered in the convening 
authority's clemency decision.3@2 

6. Aggravation 

The scope of aggravation evidence was greatly expanded by the 
Everett court. Although rhe Manual provision on aggravation 
evidence seemed to indicate that it could only be introduced in a 

'"Id at  105 ICook, J ,  conevrimg m the iemICI. 
~Unifed Sfales v Breeie. 11 M J. 17 24 IC D l  A 19811 
"Uniced States V. Clayson. 488 U S  41 60 119781 

'TJdrad States v Warren 13 M J 276 285 1C.M A 19821 
'-United States Y Dawion 10 Y J 112 ICY A 19811 
'"Umted S m e e  v Moles.  10 h1.J 154 IC &I 4 19811 The mformation WBJ 

obtnned from B iarm the accused was asked Lo cornpiece Lo aid the Secrerary of 
the savy m mahvlg clemency decisions. The informaimn the accused proiided 
made II clem he I d  nac understand that h a  sentence had not yet been approved 
The court noied chat there was no evidence the accused had che advice of munsel 
before eampleting rhe form Id 81 168 The court stopped sharr. once a g m ,  of 
saying that  the eonwnmg avfharily could nor eonrider nueh mformarlon. holding 
ody rhst  rhe mformslion could naf be part af the posr.rnd review i d  at 158 

"'Umled Stares r Carr 18 hl J 297 i C  41 A 19841 lemphaaii addsdl The 
decision concerned the propriety of providing evidenes of m erevlpatory polygraph 
exmnatmn Lo the convening aurhoriry 
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guilty plea case. and a number of decisions had so held,383 the 
illogic of this position did not escape either the Court of Military 
Appeals or the Navy Court of Military Review. A plea of not 
guilty could prevent a great deal of aggravation evidence from 
reaching the court. In .a rape ease, for example, evidence that the 
victim suffered from rape trauma syndrome would rebut a defense 
of consent. If the defense were one of mistaken identity, the 
evidence would not be admissible, since it did not go to prove any 
disputed fact. The evidence could not be introduced in sentencing, 
although relevant to a retribution theory of punishment. since 
aggravation evidence was barred by the accuseds not guilty plea. 
This anomalous result ended in United States v .  Vicker~.~~' 
Upholding the i'iavy court's decision that such evidence was 
highly relevant to the determination of an appropriate sentence,s*b 
the court concluded that, because the Manual did not prohibit 
consideration of aggravation evidence in not guilty plea cases, its 
relevance dictated its admissibility. Over a century of history t o  
the contrary did not stand in the court's way. The court evidently 
considered victim impact evidence highiy relevant in sentene. 
ing.aes The issue of whether aggravation evidence had to be 
evidence which could have been introduced during the merits was 
considered in United States v .  Hamrn0nd.3~~ The court noted that 
paragraph 76b(41 of the Manual seemed to contemplate that 
aggravation evidence would he of the type admissible in a trial on 
the m e r i t ~ . 3 ~ ~  The court concluded that the Military Rules of 
Evidence made relevant information which could help the jury 
understand the evidence, and that therefore, an expert witness 
could testify during the sentencing proceedings about the effects 
of rape on women.38e 

7 Rebuttal 

Prosecution rebuttal evidence did not fare so well under the 
Everett court. however. Following Supreme Court preeedents,'Oo 
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the Court of Military Appeals ruled that an accused's testimony 
could not be impeached with a summary courtmartial convic- 
tion.401 The use of uncharged misconduct to crossexamine a 
defense sentencing witness was also restricted.*Q2 

Two decisions ostensibly favoring government rebuttal evidence 
portended further restrictions. In United States U. Donnel/y ,*o~ 
the court found no prejudicial error when the trial counsel 
questioned a defense character witness about related misconduct 
to show the witness's lack of familiarity with the accused's 
offense."* The court noted the case was tried before a military 
judge alone,405 and suggested that a different result might obtain 
in a trial with members. The Chief Judge concurred in the result. 
finding error. but no prejudim408 In United States U. Stmng,*o' 
the trial counsel cross.enamined a defense witnem. who had 
testified about the accused's good duty performance and leader- 
ship ability, about an Article 15 the accused had received during 
the same time frame. The Article 15 form itself was inadmissible 
at trial.*06 Judge Cook wrote for the majority: "There is a 
substantial difference between the sort of evidence which may be 
introduced by the trial counsel under paragraph 75b and that 
which may be used as proper rebuttal under paragraph 7Ed."'o9 
While the decisions are favorable to the use of such rebuttal, the 
circumstances are not. The Chief Judge found error in both 
Dannriiy and Strong.41o He evidently favored a very technical 
approach to rebuttal: if the evidence is not otherwise admissible. 

iubseqvenf refusal Lo cooperate rn the rnvestigstion of others. The eoun 
acknowledged the relevancy of Lhe rnformalion t o  Lhe ienlencing decalan. but held 
that relevancy of such widenee 1s not enough 10 insure ~ r s  admussan @I 
court-mmtid. ' I d  sf 429 Evidence of uncharged rmrconduer must he reieVanC Lo 
something other than the disponicion of the aecuaed. Id .  The court ignored 
compiecely Lhe elem import of the defense e r a u n s f m - t h a l  the accused was B 
me.iIrne offender who had fully coopersled with aulhoritrea. See visa Urnled 
Sfafei  Y McGdl 16 \I J 242 !C Y.A 19831 /error f o  pernut reburrd of the 
m u s e d  J m ~ w m  itatemenl that he'd had a good csruear and had never been 

13 \15  7 9 i C h I A  19821 

M J 263 IC M A. 19841 

13 41.5 sf 84 lermr. but no preiuicel 17 M J mf 287 
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its use in rebuttal is error. Since both Judge Cook and Judge 
Fletcher would shortly leave the court, the minority opinion was 
in a good position to become the law."' 

H. SENTENCING W D E R  THE MCM, 1984 AND 
MORE CHANGES IN THE COURT OF 

MILITARY APPEALS 
Tho 1984 Manual for Courts-Martial became effective 1 August 

1984. An extensive revision of the 1969 Manual in both content 
and format, the Manual made several changes in sentencing. 
Perhaps more significant, though, are the changes no t  made in 
either the Manual or the UCMJ. Despite extensive debate on the 
subject. the accused's option to be sentenced by members was 
retained in the Military Justice Act of 1983.412 Continuing the 
past practice, military judges would have the power only to 
recommend suspension of sentences, not the power to suspend 
them. Due to the controversy generated by these issues and other 
provisions, the Military Justice Act of 1983 directed that an 
advisory commission be appointed to conduct further study.413 
While the Advisory Commission Report was issued an 14 
December 1984. no action has yet been taken on its reeommenda- 
tions. Changes to current sentencing practices were not recom. 
mended in the 

Some of the Manual changes were very favorable to the 
prosecution. Paragraph 75 of the 1969 Manual was replaced by 
R.C.M. 1001, which, like previous Manual revisions, expanded the 
evidence available to the sentencing agency. The change with the 
biggest potential effect on sentencing and sentences was R.C.M. 
1001lb115). I t  shifted to the prosecution the "first bite" et  the 
issue of the accused's potential for rehabilitation. Instead of 
waiting patiently far an accused to open the door to rebuttal, the 
government could present opinion evidence in its sentencing case 
in chief of the accused's potential for rehabilitation. The defense 
could no longer control the introduction of rehabilitation evidence. 

Both Judge Cook and Judge Fletcher retlred for medical reasons. 
Pub L. No. 96-209, 97 Stat 1393 119831 
Pub. L 60. 98-208, 98 Stat ac 1404-1405 The Advisory Camnuttee was 

dveeted t o  study sentenelng by &tar). ivdge only, glring mapension power t o  
military iudges wheiher the jvrismclian of the a p e d  court-mard should be 
expanded. whether MLLary judges should bs given tenure. and the retirement 
sysrem of the Courr of Military Appeals 

"1 Ad". Comm Rep.  supm note 16, at 4.7 Some of the members of the 
Commission issued minority reports reeommendmg adaplmn of rentencmg only by 
f i t a n  judge. and permltlng the mitary judge to suspend B aenmce 
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To that extent, the new Manual made sentencing 1886 of a defense 
show."'" 

There were limitations, however, on the prosecution's use of 
rehabilitation evidence in its sentencing case-i-ehief. Only opin. 
ions were admissible. Relevant. specific acts could be the subject 
of cross-examination, however. While the new rule apparently 
contemplated that this evidence would typically be from the 
accused's chain of command, the rule leaves open the possibility 
of using experts to discuss the recidivistic tendencies of a 
particular accused416 or even of a particular class of criminals. 
such as pedophiles."' 

Some of the illogical rules on prior convictions were changed. 
The six-year rule was eliminated, as was the rule that most 
convictions be final."e Convictions by summary court-martial and 
special courtmartial without a military judge are not admissible 
until completion of supervisory review. 

The new Manual attempted to overrule Morgan. I t  changed the 
prior ryle on admission of the accused's personnel records to 
reflect that  the accused could object to a particular document as 
incomplete, but could not force the trial counsel to introduce the 
entire personnel file.419 In spite of language in Morgan which 
indicated that the Court of Military Appeals would accept a 
change to the Manual overruling its decision, Morgan has not 
died easily. In United States U. Salgedo-Agosta.*20 a per curiam 

"'MCM, 1984. RC.Y.  100ilbl151 mdysa indicates fhst  the purpose of the 
reviimn was LO permif presentation of more complete evidence sbout the accused 
10 Lhe aeniencing agency, without premslng II on the defense's decision t o  offer 
such evidence as part of i ts  sentencing case. 
"In Cmted Ststes v Konarskl, 0 M J 116 119791, the government had used 

experts LO rebuc defense evidence that the accused no longer needed t o  he 
incarcerated 

, i n  a c u d  moiesCing care. United Scaces Y .  Garcia. 18 M.J 716 IA F C M R 
19841 an expert u i m e 8 8  cesnhed about the recidmsm rates for untreated 
pedophllss but &d not relate hi testimony specifically Lo the accused'~ 
recidivistic p~Lenrid There WBS no defense ohieerion to the tsslim~ny The ljlme 
on appeal XBI rneffeefive ai~inlanee of counsel. rather than the adrmrribbt) af 
thrr type of fe~Limmy 

' L R . C M  10011bi131 The headmg Lo the rule characterbe8 it a3 dedmg with 
' p m r "  emviciions, but the d e  itaeif dws not mention f m n g  as a factor m 

admissiblty The Kieuson decision IS not mentioned m either the drscuasion or 
the analysis of the d e .  whether preimua e~nvxr ions  for offsnres committed 
subsequent t o  Chose sf ~mue m the courtmartid me admsaibie is an open 
question The pendency of m appeal i s  a fsclar which may affect weight. but not 
admissiblty of a canrfction. &car/ or eivd 

" * R C Y  100iibi121 Sss MCM. 1981. R.C.M 1001 analysis 
" V O  M J 238 IC hl A 19851 
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decision,'%' the Court of Military Appeals indicated that Military 
Rule of Evidence 106.5 rule of completeness still controls, 
notwithstanding other changes to Army regulations or the 
Manual.49z Further efforts to eliminate the gamesmanship of the 
Morgan rule may well be necessary: perhaps the language of 
R.C.M. 10011bi(Zj was not dear enough for the court. 

The rules on aggravation evidence were modified to conform 
with Viekers. The analysis to the new rule explains that aggrava. 
tion evidence applies only to tho facts and circumstances SUP 
rounding the offense. Aggravating facts in the accused's back- 
ground were not included. Whether the evidence would be 
admissible in a trial an the merits does not control.4z3 The 
discussion following the rule focuses on victim impact evidence, to 
include financial, social, psychological, or medical impacr: it also 
includes evidence of "significant adverse impact on the mission, 
discipline, or efficiency of the command directly and immediately 
resulting from the accused's 0ffsense."42~ Why the qualifiers were 
placed on the showing of institutional harm is not clear. The 
drafters may have been concerned about overzealous trial counsel 
introducing evidence too remote to be of much probative value. 

The rule lists several additional factors the court may consider 
on sentencing: the mitigating factor of a guilty plea and evidence 
properly introduced on the findings, to include evidence of mental 
impairment of the accused and uncharged misconduct.'zj The 
phrasing of the provisions on uncharged misconduct and mental 
impairment appear to limit the court only to consideration of such 
evidence introduced on the merits, and not to provide an 
independent basis on which to introduce the evidence. Clearly, 
mental impairment of the accused is an extenuating or mitigating 
factor, and the rule should not be interpreted to prevent 
Consideration of evidence of mental impairment introduced only 
during the sentencing phase of the trial. Evidence of uncharged 
misconduct, however, can otherwise be introduced under the 
sentencing rules as part of the accused's personnel records or as 
evidence in aggravation if the uncharged misconduct is related to 
the offense charged. Since specific acta which bear on the 
accused's potential for rehabilitation are admissible only on 

"The Chef Judge and a new appointee. Judge Cox, were Lhe only two members 
of the e a r  ah the tme 

~"SalgadeAgosio. 20 M.J BL 239 
"'MCM. 1984, R.C.M 1001 analysis. 
"'MCM. 1984. R.C.M 10011b1141 Lseusiian 
"'R C M lOOllfl 
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c r~ss .examinat ion ,~~~ other evidence of uncharged misconduct is 
not likely to be adduced. 

In United States ii the court dealt with an issue 
which had long troubled the courts of review. In a trial on the 
merits. much evidence of uncharged misconduct becomes relevant, 
not to prove the accused 1s a bad person. but to show motive. 
plan, intent, knowledge, opportunity. or far ather re~sons.4~S Once 
an accused pleads guilty, such evidence only shows the accused is 
a person who should be punished more severely. N-hile recognizing 
the anomaly of letting the accused's plea dictate the nature of the 
sentencing evidence, the courts of review had held that. even 
when part of B stipulation of fact, consideration of uncharged 
misconduct on sentencing was The Court of Military 
Appeals held that evidence of the accused's bad character was 
highly relevant to sentence. and the accused could not. by his plea 
alone, restrict consideration of such evidence: 

An appropriate analysis of profferred government evi- 
dence on sentence is first to determine if the evidence 
tends to prove or disprove the existence of a fact or facts 
permitted by the sentencing rules . If the answer is 
yes, then is the profierred evidence admissible under 
either the Milirary Rules of Evidence or the more relaxed 
mles for sentencing. In this ease. the analysis would lead 
one to conclude that the confession was relevant to prove 
lack of mistake or motive or predisposition to commit the 
alleged offenses and tended GO aggravate them.430 

The balancing test of Military Rule of Evidence 403 would then 
be used to determine admissibility, although the danger of unfaii 
prejudice would Seem almost nonexistent in sentencing. Concur. 
ring in the result, the Chief Judge apparently would have limited 
such evidence to that showing the accused's State of mind, which 
he viewed as an aggravating or mitigating 
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The new Manual permitted trial counsel to argue far a specific 
sentence, and specified that reference to "generally accepted 
sentencing philosophies" was not error. The philosophies men- 
tioned as appropriate far argument dovetail with those upon 
which the members are instructed.'aa The Manual itself does not 
provide any policy as to what theories or philosophies of 
sentencing the members should consider in adjudging an apprapri- 
ate sentence, possibly to avoid any question of unlawful influence 
on the discretion of the sentencing agency. 

The post.trial review was effectively eliminated by the Military 
Justice Act of 1983.4a3 The demise of the post-trial review can be 
attributed to the restrictions placed on it by the appellate courts, 
as well as the fact its contents had become a fruitful source for 
allegations of reversible error. The responsibility far providing the 
convening authority with clemency information and recommenda- 
tions shifted to the accused494 action cannot be taken on the case 
until the defense makes submissions or until expiration of the 
time periods for doing so. The defense may bring errors in the 
trial to the attention of the convening authority and request 
relief.43e Defense omissions rising to the lwei of ineffective 
assistance of counsel can result in reversible error.*36 

The new Manual maintains the adversarial system of sentena. 
ing. Accepting that decision, there is still considerable mom for 
reform. What are the accepted purposes of sentencing in courts- 
martial, and are the new rules well suited to achieve those goals? 
Is the federal model suited to military sentencing? The analysis of 
R.C.M. 1001 indicates that federal practices can only be used in 
courts.martial to a Limited dogreo.487 Is that necessarily tme? And 
if federal practices c a n  he adopted. should they be? The answers 
to these questions cannot be found without considering just what 
the federal rules on sentencing, both statutory and judicial, are. 

"'The vlstrvclionr currently provided ere quoted supra note 5.  
"'UCMJ art Gold!. The staff judge advocate mahes a formal recommendation t o  

the convening authority on the C B J ~ .  but there 10 no requvemenl t o  Q Y - ~ ~ ~ L B  

elldance The u n m d  requirements of the recommendatmn ere found m R.C.11. 
11061d!131 

"CCMJ arr GOib!, R C M  1105 
-"R.C M 1105 1106 
"So8 Lnrtad Stace8 Y Daws. 20 I1.J 1016 IA C M R 19851 l f d u r e  of defense 

cmnsel ta let the eonvsnvlg mthonfy know of the M l i t w  judge's reeommsnda 
rim that rhe bad conduct discharge be suspended WYBO vleornpeleney ai coun~elj  

'R.C.M. 1001 append= 
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V. SENTENCING IN FEDERAL COURTS 
A. CONSTZTUTZONAL LZMZTA TZONS ON 

SENTENCZNG EVIDENCE 
Aside from the special rules applied to  sentencing evidence in 

capital there are very few constitutional limits an what a 
judge may consider in imposing sentence. There are no rights of 
confrontation m d  cross-examination at the sentencing phase,438 
nor does the defendant have m y  due process right to  compel 
disclosure of the evidence on which the judge relied.4'0 Hearsay 
evidence may be Sentencing philosophies ranging 
from general deterrence442 to rehabilitatiaW3 have been accepted 
by federal courts 

What limitations do exist, then? The information upon which 
the judge relies must be factually accurate.**+ Uncounseled prior 
convictions may not be considered as conuictmns, but the 
underlying misconduct may permissibly enter the sentencing 

'*Isre ,  e g .  Estelle I Smith 451 U S  464 119611 ififrh amendment proteelions 
apply 81 penalry stage of B capital rnall: Gardner \ Florida, 130 U S  349 /In 
cspllal cases m u s e d  must be provided with the information ~n the presentence 
report1 But so< Wllllama v Oklahoma 356 US.  576 119591 icourt may conrrder 
hearsay evidence and accused hsa no canfronlatron and craii-exammanan rrghts at 

"'RWamr v SW York 337 US.  241 119491, M'rVlami b Oklahoma. 358 C S  
576 119591. United States Y Fiacher 381 F 2d 509 12d C a  19671 

WIeighu eounrerrding polreies have led the Supreme Court t o  hold 
that the ~ ~ n s t i ~ u r i o n a l  gyaranty of . lcanfrootarianj has no apphca. 
m n  at the ~en ienc ing  stage of B crimnal P ~ D I ~ C Y C L D ~  . these 
poheies requue that  the sentencing judge be free t o  conrrder 
information which would be unobtunable if he were hnvted only to 
conaidervlg representations made m open court and subleer to 
~r~~a .exammafmn and mbuttal 

penalty stage Of B capital mal,. 

A s e h e r ,  381 F 2d e t  611 
m s  Y Ne% York. 337 U S  st 245 
ed SraLeb v Ororco-Prada 732 F.2a 1016 12d Cn.1 eiif denied. 105 S. Ct  

154 119841 Ssr olio Uruled Stares Y Uandrack 576 F 2d 808 19th Ca 19781 
!rehab18 hearsay evidence may he eanrderedi. 

"'Collins v Frances. 728 F.2d 1322 il lch Clr 1 mrt denrsd, 105 S CI 361 119841 
irhe court may perrmssihly consider general deterrence withour any need for accual 
proof of such a n  effeccl. Gregg Y Georgla. 128 U S  153 119761 igeneral dererrsnce 
m e  of the perrmssibls jusnfsntionJ for the deach penalty1 But sss Umred S C ~ C E B  
v Hansen. 701 F2d lo76 !2d Cn 19831 /a sentence can be enhanced to achieve 
goals of general deterrence onl) for conducr for nhich the defendant was 
blameworthy1 and United Scaler V. Foss 501 F 2 d  522 528 119741 lgeneral 
deterrence B parrmssible sentencing consideralron. but cannot be rigldly Imposed t o  
produce harsh. mechanistic sentences1 

'('Umted Sratss v Derrick, 519 F 2d 500 17th C n  19601 
*"Townsend L, Burke. 334 U S 736 119461, United States r Lemon 723 F 2d 

922 ID C Cir 19831 Uniced S ~ a r e i  Y X'srlon 418 F 2d 626 i9rh Cir 19711 
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decision.445 A defendant may not be penalized for the exercise of a 
constitutional right.446 nor may a sentence be enhanced for 
conduct for which the defendant was not mentally responsible.'*' 

The limitations are few, and are based primarily on due process 
grounds.448 Any procedure which provides for factually accurate 
information and limits consideration of the prohibited factors will 
pass constitutional muster. 

B. SENTENCING PROCEDURES IN FEDERAL 
COURTS 

Sentences are rarely imposed immediately after conviction in 
federal C O U T ~ . ~ ~ ~  A presentence investigative report is normally 
prepared by the probation service of tho court,dsO and encom- 
passes information from a variety of sources (including the 
defendant1 about the offense. the offender. mdefendants. the 
victim, and the salient factor score, from which the probable time 
period for custody is predicted.hs1 The manual used to guide the 
probation officer's preparation of the report stresses accuracy, 
verification of information, and synthesis of the data.43 

The contents of the report. other than the probation officer's 
recommendations. are usually disclosed t o  the defendant,'sa who 

'"Uneed Stares I Tucker 440 U S  443, 416 11972p '[ljn exercisvlg that 
dineretion . . [the judge's! relevant inquiry is not wheiher the defendant has been 
formally convicted of past erimea but whether y d  LO what extent the defendant 
has m fact engaged in uirmnal or antisocial acts. 

"'A defendanf-may nor be penslved for demandmg tnal. United Stales v Wdey, 
276 FZd 600 17th CY; 19601. A retvsal t o  adnut gvllt after canvietion. however. 
may be considered 89 bearmg on ths defendants polenrid for rehabilitation 
Ulutsd SLates Y. Long. 706 F.2d 1044 19th Cir. 19631 A harsher sentence may not 
be imposed as a penalty for B successful appeal s o r f h  Carolina Y .  Poarce. 396 
US. 711 118691 A confession obtained in i-mlatmn of the fifth amendment mav 
not be considered an sentencing Jones V. Cardwell, 686 F.2d 751 iBfh Cu. 1962/ 

"Hansen 701 F.Zd at  1063. 
"'A ~ummary of recent c m s  dealvlg with ilnufalioni on what Lhe sinlene~ng 

judge may consider can be found m Project, 14th Annual Rerirv of Cnminrl 
Procedure United States Supreme Court and Courts of Appeaii, 1983-1984 13 
Geo. L J. 225. 571-707 119641 

"'Fed R Crim P 3Zlsilll provides m perfment part ''Senrenee shall be 
imposed without unreasonable delay." Tme to prepare the presentence mvestigs- 
live r e ~ o i f  IS conterndared. however, as rhe reiort 18 not normallv comoleted until 
three i r  fovr weeks aiter the conviction Presekence lnves Rep.,bupm'nore 16. BL 
3 

"ghe  pxeparaflon of B report may be waived by the defendant with the consent 
of the court. Fed. R. Crim. P 321elll1 

"Presentence Inrer Rep ,  s u p n  mate 16 at 7-17,  
"Id at  1.6 
"'Fed R. Crim. P. 321~1131 Exeeptlons t o  the disclosure d e  are granted only 

when, ~n the o p ~ m n  of the court the defendant's rehabihfafmn program mghf be 
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must be permitted an opportunity to comment on the report.454 
The Comprehensive Crime Control Act of 1984 requires disclosure 
at  least 10 days before In the court's discretion, the 
defendant may introduce testimony or other evidence to correct 
factual inaccuracies in the report.ij0 Amendments to the Federal 
Rules of Criminal Procedure which take effect in November. 1986 
will require the judge to make a finding as to any controverted 
matter or to expressly disavow reliance on the controverted 
matter in sentencing.457 

The Sentencing Reform Act of 1984 requires the Judge to 
impose a Sentence which effectuates the purposes of the Act 6 6 5  

Normally. sentences imposed will be within B guideline range to 
be established by the sentencing Commission. The judge may 
sentence outside the sentencing range. but only after finding an 
aggravating or mitigating factor which was not adequately 
considered by the Commission when the guidelines were pramul- 
gated.ijQ The judge must place reasons for the sentence on the 
record in every case.4B0 Until the Act becomes fully effective, a 
sense of the Senate resolution requests that judges sentence in 
accordance with the new rules.4b1 

C. CRITICISMS OF THE FEDERAL 
PROCEDURE 

1. Xondisclosure 

Rule 32ic) of the Federal Rules of Criminal Procedure still 
permits certain portions of the presentence report to be withheld 
from the accused. Withholding of any data considered by the 
sentencing agency is a valid grounds for criticism. The accused 
cannot rebut evidence of which he is unaware. The tradeoff may 
disrupted rhe information UBQ obruned under B pmmlie of canfldentldt? or 
dmlosure mght  result ~n harm to  the  defendant or others In any event. B 
summuy of the infarmatian exempted from dirclasure musf be provided t o  the 
defendant elfher orally or m writing. 

"'Id 
"Fed R Crim P. 321el. YQ vmmdrd bi The Camp;ehensive Crime Conrrol Aer 

'Fed R. Crim P. 321~1131 
of 1584 Pub L No 58-473. 98 Srar 2011.2015 

, Fed R Crim P 321e1131iDI us ornindsd b i  Pub L No 98-473 98 Srar 2011 

,"IS U S.C. p 3653 iSupp 111 158Ei The r e x i  of rhese resions far sentencing IS 
quoted, supra text nccompanving note 36. 

'"16 U S C  4 3c531bl 1Supp I11 15851 
"'Id BL 5 35631~1 
"The Camprshenslve Crlme Conrrol Act of 1581 5 235 Pub L Sa 98-4:3 56 

Stsf 2038. The ieiolurion 1s nonbmdmg 
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be a reduction in the evidence available to the pdge;  if eonfiden- 
tial sources cannot be protected. they may dry up. The eases in 
which sources of information wish to remain anonymous are 
probably the c m e s  in which the sentencing information is needed 
most-those involving dangerous offenders. While cognizant of 
the disadvancages, the Model Act takes the position that total 
disclosure to the defendant is necessary, although it permits the 
report to be protected from public disclosure.461 Section 18.5.4 of 
the ABA Sentencing Standards fallows the federal model by 
narrowly restricting disclosure. The commentary notes: "No issue 
in the law of sentencing has attracted the same sustained 
attention and controversy as that of the defendant's asserted 
right to disclosure of the presentence report." 

Disclosure is not an issue in the current military practice; 
disclosure is total.'#3 Adopting the federal model might r E d t  in 
making more information available to the sentencing agency, but 
the cost to the accuaed's rights would be too high. The present 
military practice of total disclosure should not be modified simply 
to conform to federal practice. Any incremental increase in the 
availability of sentencing information conditioned on non- 
disclosure is outweighed by the unfairness, perceived or actual. of 
sentencing an accused based on undisclosed evidence. 

2. Contents of the Report. 

Much criticism has also been leveled at  the content of the 
presentence report. The criticisms fall into two general categories: 
problem3 with the accuracy of the information provided. and the 
value of the information to the sentencing decision. The Westan464 
case illustrates the accuracy problems: The presentence report 
indicated that Ms. Weston was B major drug dealer who made 
biweekly trips to Latin America, importing large quantities of 
drugs, and who had refused to assist law enforcement officers in a 
continuing investigation after her arrest. The defendant denied 
the allegarians that she was a major drug supplier and that she 
had frequently travelled to Latin America. Before imposing the 
maximum punishment, the trial judge directed an in camera 
disclosure of the information upon which the report was based.456 
The appellate court characterized this information as ''unsworn 
evidence detailing otherwise unverified Statements of B faceleas 
informer that would not even support a search warrant or an 

"%add Act supra note 6. 5 3-206. 
"'R C bl 701 la1141-161 
"'Ldted Scares v Reston. 418 F 2d 626 18th Clr 18111. 
"'Id. st 628.30 
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arrest., , ' ' 4 e 6  Weston was faced with an impossible task: proving 
that the allegations were untrue. Recognizing this problem. the 
appellate court provided sentence relief. holding it impermissible 
to base a sentence on unverified information contested by the 
defendant. Yet, certain relevant conclusions can be legitimately 
drawn, even from unverified information. In  United States v.  
W ~ n d r n c k . ~ ~ '  the defendant filed a late tax return which included 
$125,000 in "miscellaneous income." The probation officer who 
prepared the presentence report concluded the miscellaneous 
income was from drug trafficking. and that the defendant had 
used his job as a cargo handler at  the airport to asaiat m drug 

The distinction between the two cases is simply the 
reliability of the information. 

The commentary to ABA Sentencing Standard 184.1 provides 
an extensive analysis of the accuracy problems in presentence 
investigations. Disclosure is certainly one solution. but not a 
complete one. When there is simply no basis for the allegations in 
the report, as in W e s t o q  the right of rebuttal ip worthless. A 
second solution is a requirement that probation officers verify the 
data used in preparing their reports. That 19 exactly the guidance 
currently given probation officers in preparing the reports: 
"Verify the facts contained in the presentence investigation 
report. . . . Clear/) label an) unverified information Immeasurable 
harm may result from unverified information presented as 
faet."'ba 

A second problem is the nature of the information presented. 
Although the probation officers who prepare the reports are 
instructed to be brief, clear, and to report experiences only to the 
extent they may assist the court in understanding the defen. 
dant.470 the very nature of the report lends itself to becoming 
anecdotal. A human being is described in the report, not merely 
one incident in his Life. The anecdotal nature of the reports has 

I d .  at 629.631 
518 F2d.  SO8 19th Cu 19781 
I d  at  809.10 
P ~ e s m t m c e  Inves Rep. supra nore 16 BL 6 lemphsirr arlgrndl See aha 

ODonneU, Chuign d Curtis. supra note  6 i  at 46 

We are mindful of the exmnng and often unuraulsled pracflee of 
enhancmg B defendant Q r e m  of impnionmenf on rhe basis of 
allegations m the presentence report--often vnsubsCantiafed and not 
subject 10 meanmgful challenge-that the defendant IS inraired I" 
organmed crime, may hale  cammirred crimes for which he was neither 
charged nor prosemled or 15 considered Uely  I o  commt B crime 
ocher than the one far which he IS bemg sentenced 

"Presentence I n w  Rep supra nare 16, at  1 
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been a source of criticism. The ABA Sentencing Standards note 
that the rehabilitative focus of sentencing fostered the belief that 
the more information available to the sentencing judge, the 
better.<" That assumption was challenged in an empirical study 
by Mr. John Hogarth of the sentencing practices of Canadian 
magistrates.4'2 He concluded that the judge makes up his own 
mind about a sentence, and uses the presentence report to justify 
his con~lus ions .~ '~  He commented: "The notion that magistrates 
em sentence better if they know 'all about' offenders has been 
shown to be a myth."'7* 

The accuracy of sentencing information provided the court. 
martial does not appear to be B problem. The vast majority of 
challenges to prosecution evidence come in the form of technical 
evidentiary objections, rather than objections to the accuracy of 
the data provided. The adversarial nature of the military sentenc. 
ing hearing has a greet deal to do with this difference: govern- 
ment sentencing evidence is available to the accused before the 
hearing. and any evidence which is inaccurate or untrue will likely 
be brought to the trial counsel's attention before it is introduced. 
The critique of the quontity of evidence in the presentence report 
does not apply to the military; the court-martial is hardly 
inundated with information, Presentation of the data which is 
available could be enhanced by synthesizing it into B report, but 
manpower shortages make adoption of anything resembling the 
presentence investigative report unlikely.*7e 

3. Limited Right olRebuttai .  

In comparison to the military sentencing system, the federal 
model provides only a limited right to rebut inaccurate or untrue 
information in the presentence report. Under the current federal 
procedures, the defendant's ability to present evidence to contra- 
dict the presentence report is limited by the discretion of the trial 
judge. That same limitation remains under the changes to Rule 
321ci made by the Comprehensive Crime Control Act of 1984,"# 
but the changes do regtrict consideration of the controverted 

ABA Sentencing Standards. supm note 6 commentary 10 5 18-6 1 
J. Hogarfh. Sentencing as B Human Procesa 119111. 
I d .  BL 229-231 
Id .  at 390. 
In fhs Army at least, Lha quest LQ to find enough people t o  hU the new light 
sans Findrng personnel to fill probation officer p s i t i m a  1s M unrealistie 

erpecistm The ''tooth t o  t d '  ratlo lcomhat soidrars to support perronnell E B 
matter of some concern Jusrifymg adddmnd ~ u p p o r i  soidlers lor clvhansi would 
he rxtremely dlfflcvlt 

*"Pub. L No 98-413. 88 Scat 1976 119841. 
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material. Since the judge will either have to make B finding as to 
the controverted matter. or state that he is not considering the 
matter in imposing sentence. the defendant is more likely to 
object to questionable matters in the report. Under the new rule, 
he has a greater chance to prevent consideration of the objection* 
ble material. While there are valid reasons for not turning the 
sentencing hearing in federal court into a second phase of the trial 
on the merits,'?' the change to Rule 3Zcl portends a move in that 
direction. 

In contrast. the military practice permits the accused practi- 
cally unlimited rights of rebuttal of prosecution sentencing 
evidence. The military system is more likely to ensure that only 
factually accurate information adverse to an accused will be 
considered. 

VI. CHANGE IN MILITARY SENTENCING 
PRACTICES 

Deficiencies exist within the sentencing system in the military. 
In contrast with the Model Act. the ABA Sentencing Standards, 
and the federal code. the military has not statutorily adopted any 
type of sentencing philosophy. Our iudiciallyderived emphasis on 
individualized sentences for rehabilitative purposes runs counter 
to the state and federal trend away from sentencing far rehabilita. 
tion.4'6 Our sentencing rules are the result of traditions that have 
not been closely examined for continuing vitality. They are not 
designed to complement even those goals for sentencing which 
have passed judicial scrutiny. The current rules are the result of 
piecemeal changes to a sentencing process over a century old. 
This tinkering process has produced a System with rules that 
frustrate its stated purpose, that are logically inconsistent. and 
that are subject to skewed interpretations by appellate judges. 
Some sentencing reform is certainly needed the question is: What 
can and should be changed? The proposals for change which 
follow proceed from two basic assumptions: first. that sentencing 
by members will be retained:*r* and second, that adoption of the 

..These reamns a ~ e  detded  rn the ABA sentencing Standards, ~ommenfa ry  EO 
4 18.6 4 tort Lo the state. extenslan af the time period between apprehension Io 
d a p o r f m  jpvl over-crardmg providing m menrive t o  p a l e r  use of dekrmrnate 
sentencing and the balance bemein rhe accused s righr and chase of ~oc le fy  
uelghing more sCrongl? m favor of society at B iencencrng proceedms 

.'See Sencencing Reform m the U S  supra note 9. describing the return to 
defermmate aenleneing 

"The Advisory Commirmn  Reporr ILJCI nine faermr which juscd) mrammg 
members senrencrng judges do not sentence m y  mare consistently rhan members 
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federal sentencing structure is not feasible, nor appropriate far 
the military.'80 

Total adoption of the current federal model for sentencing is not 
feasible, either economically or philosophically. Development of 
m y  type of judicially supervised, professionally trained group to 
conduct presentence investigations and prepare reports would 
require commitment of already scarce personnel resources. Using 
existing resources, such as either military police personnel or 
those from administrative support fields will not provide the 
independence which characterizes the federal probation officer. 
Additionally, the federal system has been subjected to consider. 
able criticism. The military would exchange a system which places 
considerable emphasis on protection of a accused's "rights" for 
one which is just developing such a concern. One strong point of 
the federal system, however, is that the information available to 
the sentencing judge is superior in quantity, and probably in 
quality. to that available in courts-martial. Unfortunately. the 
mechanisms for getting that information to the federal judges are 
inferior to those we presently w e ,  at least in terms of ensuring 
the information is factually accurate and relevant. Adopting the 
current federal procedural rules would be a step backward for the 
accused, although it would streamline the sentencing process. 

There are a number of other cogent reasons to avoid wholesale 
engrafting of Rule 32(4  on the military justice system. The 
federal model contemplates that a defendant will not be sentenced 
immediately; a delay to prepare the presentence report and to 
submit it to the defendant and the prosecution is necessary in 
most cases. The military system simply cannot afford to have a 
convicted accused return to the command to await sentence. The 
potential disruption of morale and discipline in just these circum. 
stances is one reason that the UCMJ provides that B sentence to 
confinement will be served immediately, while all other punish. 
ments are held in abeyance until they are ordered executed by the 

do, significant numbers of d t a r y  members accused of C ~ M ~ O  deet aentenevlg 
by members ienreneed handed down by members help t o  d&ne commumty norms 
of punishment and provide needed feedbaeh to judges on the values and mads of 
the military eommumf>. members obperve the fundamental fmmesi of the d t -  
p a t i c e  system frrsthand, and carry thoae observations back to t h m  u n m  the long 
rradirlan of senlenemg b i  members. a pocenfd  increase in sentence length d 
senfencing were done only by judges iudge alone sentencmg i s  not markedly more 
efficient, there are few diffirsnces m what 13 adrmosble before judges a3 
contrasted t o  members, and a crremf-riding judge may be out of touch with the 
attimdes and concerns of the command 1 Adv C a m  Rep.. supm note 16 at 4-6 

'"R C hl 1001 analyair reaches the same ~ ~ n e l u ~ i ~ n .  
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convening authority or an appellate court.'e' Placing everyone 
convicted of an offense in some sort of confinement to await the 
presentence report is equally unpalatable. Confinement might 
never be adjudged at  trial, much less approved. Local post 
detention facilities are often inadequate for anything more than 
extremely short.term incarceration; transferring the accused to 
more adequate facilities would hamper preparation of any present. 
ence report. since interviews with the defendant are a major 
feature of the probation office's method of preparation. 

sentencing in the military justice system serves many purposes 
which are not factors in the federal system. Certainly protection 
of society is one of the major concerns of the military system as 
well as the federal one. The military sentencing authority must 
consider the impact on military society as well as society at  large. 
With apologies to Judge Cook, there are stronger reasons in the 
military for general deterrence sentencing than there are in 
civilian society: the impact of each sentence an good order and 
discipline must be carefully weighed. In a large city. or large 
federal judicial division, an unusually light or harsh sentence may 
not even be noticed. The same cannot be said of a military unit 
Returning a convicted soldier to duty may be the most appropri. 
ate result in an individual ease: the impact. however, of that 
action on the command i6 a necessary factor m the calculation of 
an appropriate sentence. Most federal crimes can be classed as 
malum in 8e:'- many military offenses are malum m se only in a 
military context. In a civilian context, they are merely malum 
prohibitum.483 General deterrence sentencing, or perhaps more 
appropriately, sentencing for denunciative purposes is necessary 
to put these punitive articles in the proper focus: walking off the 
job is no longer an informal way of giving notice; it is a criminal 
offense, carrying criminal penalties. 

The difficulties of applying federal sentencing philosophies to 
the military justice system have been recognized by Congress; 
sentencing under the UCMJ is specifically exempted from the 

'"CCMJ an c7 
"'bl F l e m g  Of Crimes and Rights 119781. Fleming defmei malum m QO 

affmser as "thoae vrolations of the natural order which d unchecked m i l  i t  
mpossible for men to hve together . intentional mvaomni of p n m u y  personal 
righIa and of operations of public agencies criarsd l o  protect personal nghts, 
~ Y B Q L O ~ B  borh abhorrent to the moral sense and moacnbed bv D ' O I I C ~ L ~ E  law " I d  
at 13. 

'"Under Flemings defmifmn, absence wrthouf leave. pmtrcularl) under combat 
condmons eovld be wewed as true crime iinee it strikes a t  the o p e r a t m ~  of B 
public agency, Lhs armed forcis created t o  protect psmonal rights 
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application of the new federal sentencing philosophy.'s' 

Application of the sentencing guidelines procedure established 
by the Sentencing Reform Act is simply not practical far the 
military. The guidelines have uniformity of sentencing as a goal, 
and are designed to provide data to the sentencing judge on what 
range of penalties should be imposed for specific crimes, taking 
into account various mitigating and aggravating factors. The 
sentence ranges recommended cannot easily be adapted to mili. 
tary needs, since the military system does not have the same 
penalties available. Creation of guidelines unique to the military 
would be a timeconsuming and cumbersome process. While there 
are strong reasons for weighing general deterrence more h e a d y  
as a sentencing factor in the military, there are equally strong 
reasons for individualizing sentences as well we are rarely dealing 
with hardened criminals; manpower shortages may dictate that 
sentenced soldiers be returned to duty: we have a correctional 
system that is capable of retraining selected Soldiers for return to 
duty; and our penal code defines certain acts 86 criminal offenses 
which are not criminal in the civilian society. 

The UCMJ should follow the federal criminal code in at  least 
one respect, however It should define the purposes for which a 
sentence by court-martial may lawfully be imposed. The sentenc. 
ing guidance given to court members from the Military Judge's 
Benchbaok'~~ suffers from two deficiencies: it is not detailed 
enough to provide the members with sufficient guidance to 
structure their nearly unfettered discretion,486 and as a Depart. 
ment of the Army Pamphlet, it can be judicially overruled. Given 
the Court of Military Appeals' penchant for overruling even 
Manual provisions designed to provide sentencing guidance,487 
nothing less than a UCMJ change will suffice to ensure that a 
particular sentencing philosophy will not became heresy with B 

change in the court. Changes to the UCMJ to provide guidance on 
why to sentence cannot be viewed as unlawful influence on the 
members, since the statute would, absent any constitutional 

"'18 u s.c 8 3551 :supp 111 19861. 
'"Dept. of Army Pamphlet No 27-9, Mhfary Judge'. Benchbook PUB 2-37, 

2-38 :May 19821 :C1, 15 Feb. 19851 
"See 1 Adv Comm. Rep.. s u p =  nota 16 at 117 Itranscript of heanngr, 

l e i t m ~ n y  of Colonel dames G Garner): "[We must perhaps do a better lob of 
designing r e i s t i c  ~ S L T Y C ~ ~ S  seltmg forth what are desirable senlencmg 
objectives. get them approved by the court so we don't get reversala 30 that we 
e m  really give rhem B more m y h & l  framewark m understmdmg what are the 
dislrable sods of rentemins Colonel Garner was resmniible for the current 
BenchbooK guidelines 

"See, a 8 ,  Unired Stares Y Mamaluy. 10 C.15 A. 102 27 C M R 176 119591 
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conflicts, be a lawful one. Since the UCMJ gave the members 
nearly unfettered discretion in sentencing. the UCMJ should 
define the purposes for which sentences may be lawfully imposed. 

Sentencing instructions will, of course, still be required of the 
military judge. By providing a legislative basis for those instrue- 
tions, their utility is enhanced and their validity is less likely to 
be seriously questioned, at  least on philosophical grounds. 

What sentenemg philosophies should be adopted by the military 
justice system? Deterrence, bath general and individual. and 
denunciation have already been mentioned as legitimate concerns. 
Reformation or rehabilitation is a corollary to individual deter. 
renee. and rehabilitation of offenders is certainly a valid concern. 
Retribution lor just deserts) was, historically. the primary basis 
for imposing sentence in the military system: Its resurging 
acceptance in the civilian society as well indicates retribution 
should not be neglected as a reason for senreneing military 
offenders. 

Once the r ea~ons  for sentencing have been legxlatively estab- 
lished. then the sentencing system can be scrutinized to determine 
if it enhances those gods.  Our current sentencing rules and 
procedures are somewhat effective in providing the information 
necessary to impose an appropriate sentence. but suffer from 
Some defects which can be primarily attributed to engrafting rules 
of evidence which are designed to prevent the conviction of the 
innocent rather than determine the just punishment of the guilty. 
To fully effectuate goals of deterrence. rehabilitation, denuneia. 
tian. and retribution. certain changes can and should be made, 
without materially changing the adversarial structure of the 
sentencing hearing. 

Limitations on the nature and format of government sentencing 
evidence should be removed. and replaced with a simple rule of 
relevance. All relevant evidence, regardless of farm, should be 
admissible. Relevance can be defined as evidence ahich will aid 
the members in imposing a Sentence compatible with the goals for 
sentencing established for trials by court-martial. Rather than 
attempting to sort relevant sentencing evidence into neat little 
boxes such as "aggravation" or "rehabilitative potential" 01 

reflective of "the character of the aecuseds prior serwce.'' any 
evidence which could be reasonably expected to aid the sentencing 
authority in imposing sentence should be admissible in the 
government's sentencing case in chief, so long as It contains Some 
indicia of reliability. 
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Nor should the d e s  which guide the form of evidence 
presented on the merits be permitted to restrict sentencing 
evidence. A victim's statement should be as readily admissible as 
the victim's testimony. subject of course, to the accused's right of 
rebuttal. Given the concern of the federal government a6 well 88 

the armed forces far assisting victims of crimes. forcing a victim 
to present his or her story only through testimony is hard to 
justify. While rebuttal may be more difficult than cross- 
examination for the accused. the equities are on the side of the 
victim in the sentencing phase. Evidence of prior offenses 
contained in the accused's enlistment records may not be evidence 
of the accused's prior service, but may certainly have a bearing on 
the type and duration of punishment which should be imposed. 

Objections to sentencing evidence should be limited to grounds 
of factual inaccuracy and irrelevance. The absence of a check 
mark or even a legible signature should not bar admission of B 

record of nonjudicial punishment, absent an objection that the 
record pertains to some one else, or that the record reflects an 
event which did not occur. Objections which are currently 
frequently asserted. such as omissions in checking blocks an the 
form or the absence of results of appellate review are matters the 
defense can and should raise, but they should go to the weight 
given the document, not its admissibility. 

The adversarial sentencing system should be retained. The 
defense should continue to have the right to present all extenua. 
tion and mitigation evidence it desires, as well as the right to 
rebut matters presented by the government. The adversarial 
hearing should follow the format of the findings phase as far as 
presentation of evidence goes, i.e. direct examination of witnesses. 
followed by cross.examinatian and rebuttal, but hearsay rules 
should not be applied. The military judge should control the 
format. not the content of what is presented. This will provide for 
a fuller hearing than normally permitted in federal court. but will 
serve to reduce the gamesmanship which 8erves no real purpose 
at  a sentencing hearing. 

The federal rules requiring disclosure of the presentence report 
prevent unfair surprise. The Manual's discovery rules serve the 
same purpose. The defense counsel who has not requested 
discovery of any documents the prosecution intends to introduce 
an sentencing cannot claim surprise or lack of opportunity to 
rebut. While the military judge should be given some discretion to 
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deal with situations like the one which arose in W e s t ~ n , ~ ~ ~  where 
rebuttal is impossible due to the completely fanciful nature of the 
"evidence" presented, the sentencing rules should clearly reflect 
that the rules of evidence as applied on the merits do not govern 
admissibility of sentencing evidence. 

Given that sentencing by members or military judges will 
continue to be an option of the accused, changes to the rules 
about what instructions the members may receive on the collat- 
eral consequence of a sentences are needed. The differences in the 
sentences imposed by judges as compared to members may well 
be due, at  least in part. to deliberate attempts to keep the 
members ignorant about the consequences of the sentences they 
impose. I t  seema irrational to permit the members to hear 
testimony about a rehabilitative program for SIX offenders at  the 
United States Disciplinary Barracks but refuse to permit them to 
be told the sentence length necessary to be incarcerated there. 
The military judge, on the other hand, may legitimately consider 
what he or she knows about the confinement policies of the 
s e r ~ i e e . ~ ~ o  The magnitude of the anomaly appears even greater 
when we consider that  commanders and others may be informed 
about these policies at  any time except when they are members of 
a courtmartid.4so The lack of information can work to the 

,,&446 F.2d 626 19th Clr 19711 
"'In his restimmy before the Advisory Cammccee Colonel James G Gamer. 

rhe Chief Trial Judge of the Army, commented that IC i a s  his policy co rend a 
judge co v m  the Y ~ ~ L O Y S  confmement faeitler and t o  prepare B memorandum 
detdms. what ha had learned on the visit Each Arm" trial w d m  received B CODV 
of the memarandurn 1 Adv Comm Rep.. supra note 16,  at f i 7  Expecting ihe 
fnal judge t o  disregard this knowledge m mposing sentence i s  nonsensical The 

Among the obiecrr of punishment 1s whablcarion. and parole is one 
of the correcfianal fools u f b e d  t o  facrlitate rehabhtafion of p r m n -  
$I_Q Thus, m mekmg to arrive sf rn appropriate sentence. Judge Wold 
properly Look into ~ C C O Y ~ ~  the d e s  governmg parole ehmbi ry  
Indeed d r t a r y  judges e m  best perform fherr sentencing duties 11 
they are aware of the directives and pohciea concerning godconduct  
time parole, ehmbity for parole mtrunmg programs and the hke 

'' Commanders of battalion and brigade-shed vniu who m e n d  the Senior 
Officeri Legal Orientation Course ac The Judge >duocare G s n e r d r  School Arm? 
msv s m  YO for an elecri~e wluch oravidea some de fded  information about the 
addu&ttratke consequences ai senr;ncer informal educetion 1s often pror7ded by 
tnal and defense ~ounse l  m l e s i  formal aeltmgs. Members of courla-marfal  are 
often concerned with the recalled "collareral conseo~ences' of the sentences they 
adjudge and the restriclire d e s  make hfde sen& ' In fact. every time a muit 
member asks YQ what are the esrtun administrative eonseqvsnces *e ~nafmcf 
them t o  ~gnoro chem and not LO be concerned w f h  that rh i ch  16 pntently 
ridiculous to glve nn adequare senience that  considers the q ~ e ~ t i o n i  of I Y B ~ I C C  t o  
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accused's disadvantage as well. For example, most soldiers sent 
to the U.S. Army Correctional Activity who do not receive a 
punitive discharge are administratively eliminated at  the end of 
their sentence, with a general discharge.'al If members were aware 
of this result, fewer punitive discharges might be adjudged, at  
least in borderline C B S ~ S . ~ ~ ~  

One reason far the lighter sentences imposed by members as 
compared to military judges493 may well be the judge's under. 
standing lor misunderstanding) of the good time and parole 
release system. The members are instructed not to rely on the 
mitigation of their sentence by any higher authority.'e' The judge. 
on the other hand, has a difficult time disregarding what he 
knows. and may thus impose a harsher sentence. If the demise of 
the Federal Parole Commission, and indeed the whale parole 
system, affects the release of military convicts as well, providing 
information about tho length of time served before release and the 
system for awarding good time credits may be a means of 
ameliorating the problem. 

VII. CONCLUSION 
The reform of the military sentencing system, urged over a 

decade ago by General Prugh, may finally come. The critical first 
step in this reform process is to define the goals for court.martial 
sentencing. In this process, the aims and purposes of military 
justice must dictate the result. Once goals for sentencing are 
adopted, the military sentencing procedures must be critically 
examined to determine how well they effectuate those goals. 

Our current sentencing practices. while in many ways superior 
to the federal procedure, are the result of happenstance rather 
than design. The evidentiary rules applied to sentencing irratio- 
nally limit the nature of the evidence considered by the sentene- 
ing agency. This protectionist approach strikes an imbalance 
between the rights of an accused and the interests of military 
society. A defense bias in the admissibility of evidence can 
~gnore the sdmmistrativs consequences' I Adv Comm Rep. supra note 16,  sf 
13s ltimscripc of hearmgs. testimony of Colonel Donald B Strickland. Chief Trial 
Judge. United States Au Foreel 

Telephone Interview with Captain Roland D Meisnsr, supra now 107 
If the members knew that  rhe Ihhhood  of the accused bemg returned t o  bs 
t a rs  unit after cmpiecion of h a  sentence 78s very ion, they mghf be w h g  

t o  let the eorreelronai f sch ty  admrnlsrracwely dmcharge h m  matead of sdjudglng 
B pumlive dacharge 

"'1 Adr Comm Rep,  supra note 16 a t  25-26, indicate3 that sentences mposed 
by member8 are generally less severe rhm those mposed by milirary judges 

"'Bmchbook, pars 2.37 
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conceivably be justified prior to findings, but once an offender has 
been convicted, the military's intereat in adjudging an appropriate 
sentence becomes parmount.  AU information which is relevant 
and carries some indicia of reliability. whether technically hearsay 
or not. should be available to the sentencing agency. 

The current practice mandates uninformed sentencing. Sa long 
as sentencing by members is retained. they should have access, 
either through insmmetions or some alternative method. to the 
same type of information that military pdges  have about the 
collateral consequences ai the sentences they impose. Adjudging a 
fair and adequate sentence is an extremely difficult undertaking; 
without an understanding of correctional policies and practices, 
such as gooddime credits and parole. it becomes a matter of 
chance. rather than an informed choice. 

Given the climate of sentencing reform permeating both the 
federal and state criminal justice systems, an imdepth examina. 
tion of the military sentencing system is appropriate. If changes 
are not undertaken after a logical, systematic examination of our 
philosophy and practice, an activist Court of Military Appeals is 
likely to impose on the military its own concept of a proper 
sentencing practice. If the court's previous "noble experiments" 
in reforming sentencing practice are any indication, the changes 
will not be to the advantage of the government. 
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INSANITY DEFENSE REFORM 
by Major Rita R. Carroll' 

I. INTRODUCTION 
On October 12, 1984, the President of the United States signed 

the Comprehensive Crime Control Act of 1984 into law.' That 
portion of the act dealing with the insanity defense is called the 
Insanity Defense Reform Act of 1984.2 I t  includes the first 
federal insanity defense legislatian-legislation which substan- 
tially changes the law in virtually every federal jurisdiction.$ I t  
also differs from the insanity standard applied at  military 
eaurts.martial. This article will review the preexisting law and the 
weaknesses which precipitated passage of the Insanity Defense 
Reform Act. I t  will examine the changes to the federal law, and it 
will discuss the proposed amendment" to the Uniform Code of 
Military Justice6 incorporating the salient proviaions of the 
federal law. The article evaluates the adequacy of the proposal in 
meeting the military system's needs within legal constraints and 
concludes that reform can effectively remedy the deficiencies of 
the present insanity defense while avoiding some of the problem 
meas in the federal law. 

11. THE NEED FOR REFORM 
While reform of the law on insanity was under consideration for 

over a decade.6 the events of March 30, 1981, dramatically 

'Judge Advocate OenerB119 Corps Umted Stares Army Currently asnignnd as 
C h i d  Civil Law. Mannheim Law Center. 21at Support Command. Federal Repubhc 
of Germany. 1986 to present Formerly assigned 81 Branch C 
late Division. U 5. Army Legal Services Agency, F d 8  Church, 
Canter Judge Advocate. Letterman Army Medxd Center. Pres 
co Cahforua 1960.1982 Trrd Counsel, Bvtrbsch Legal Center, 3d Armored Divi- 
sion. 1978.1980 J D  Kmverrity of Texas School of Law. 1976; Y . S .  Umwrilty 
of Texas iEi Parol. 1972, A B  WeUeoley College 1967. Completed the 3 4 ~ h  Judge 
Advocate Office Graduate Course. 1988 Member of rhe bar of the Stste of Texas 
Coauthor of The Commander-Attorney Rehtimahip Infantry (Sap .Oct 19821. at 
27 This article is based upon B chesir submitred m partial iansfaefmn of the 
requrementi  for completion af the 34th Judge Advocate Officer Graduate Course. 

'Pub L Lo 98.473, 96 Srac 1976 119841 
I d .  at  2067 [hereinafter the insanity Defense Reform Aer]. 
is u s  C. 5 20 isupp. 111 18851 18 u s.c $5 4241.47 isupp. i n  19851 
'h blli has been aubrmtfed t o  Congress as Department of Defense legidarm 

Telephone m t e ~ w e v  wmh Lieutenant Colonel Gary Casida, C S Army. member of 
the Joint Servlee~ C a m t t e e  on Mditary Justice lYarch 5 .  19661. A copy of the 

ond Camm on Reform of Fed. Lars. Study Draft of a ~\-eu Federal 
S.C. P S  801-940 119621 
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directed public attention to the defense. On that date John W. 
Hinckley, Jr.. attempted to assassinate the President of the 
United States. I t  quickly became apparent. to the outrage of the 
public, that he would rely on the defense of insanity to excuse his 
conduct.' On June 21. 1982, a jury found Hinckley not guilty by 
reason of insanity. 

The outcome of the Hinckley trial crystallized the misgivings 
with which many people regarded the insanity defense. To an 
outside observer the Hinckley scenario illustrated the most 
glaring deficiencies in the system: Hinckley committed a terrible 
offense in full public view, but by having the financial resources 
to wmmon extensive expert psychiatric testimony, he obtained an 
acquittal. 

The Hinekley trial also had considerable impact on the Congres- 
sional hearings which served as a basis for the legislation 
reforming the defense. These took place during June, July, and 
August, 1982. in the aftermath of Hinckley's acquittal. On June 
24. 1982, three days after Hinckley's trial, five of the jurors who 
delivered that verdict testified before the Senate Subcommittee on 
Criminal Law of the Committee on the Judiciary.e The proponents 
of many of the bills under Consideration stressed the public 
concern that resulted from the Hinckley acquittal. The transcript 
of the hearings reflects the committee members' concern and 
frustration that the system as it then existed was unable to 
protect the public either from the mentally responsible criminal 
who nevertheless could obtain an acquittal by reason of insanityg 
or from the person who would not be criminally culpable by any 

See, eg  The Insanity P!rv on Pna!, Sewsweek, M s y  21. 1982, at 56 
'Lmrting the Insanity Defense Hearvlgr on S 816. S 1106, S 15E8 S 1995 S 

2572 S. 2658, and S. 2669 Befare the Subcomm. on Crim Law of the Comm on 
rhe Judiciary. Umfed Stale3 Senate. 97th Cang. 2d Sess 119821 [heremaher 
Ssnafr Subeornrn Xeonngil 

'Id The references Io John I Hmckiei. J r  and h a  trial are coo numemu3 t o  
hst. but t h o  examples are: 

M r ,  Chairman. I am deeply disturbed by the Hmckiey verdict I 
consjder it m e  of the p a t e m  mirearriages of ius t i~e  of our nation B 
history 

iapenrng statement of Howell Hefin B U S  Senaror from 4iabamai 

LO the eumng form of the msanify defense haa avgmenred t o  a 
pivnfive cry for change no% in the walie of exteniivi media coverage 
of ootono~s  crimes such BL that of John I HmcMev Jr uhich 
serve as examples of madequacm of the eustmg iaw m tbl. area 

(prepared s~afemenr of Orrrn G Hatch. a U S  Senator from Utah i 
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standard but who still presented a danger to society.'O 

The hearings revealed three major problem areas with the 
insanity defense. First. there was concern that the definition of 
the defense was overbroad." Every federal circuit had adopted a 
version of the American Law Institute's IALI) Model Penal Code 
insanity This standard provided 

A person is not responsible for criminal conduct if at  the 
time of such conduct as a result of mental disease or 
defect he lacks substantial capacity to appreciate the 
criminality [wrongfulness] of his conduct or to conform 
his conduct to the requirements of the law.13 

The American Law Institute developed this standard in re- 
sponse to criticism that the MNaughten" test, which originated 
in England and became the predominant rule in the United 
States, was too strict.ls The Senate committee concluded that the 
ALI test had gone too far in relaxing the MNaughtm standard.lE 

Second, there was concern that placing the burden on the 
government to prove the defendant's sanity resulted in too many 
acquittals. Third. Congress was concerned that the rules in effect 
provided too much latitude in the use of expert testimony." 
Testimony at  the hearings criticized the spectacle of expert 
witness contradicting expert witness, much to the confusion of 
tho jury: 

T h e  Inivni iy  Defense: Hearings on S. 816. S. 1106, S. 1558. S. 2669. S 2672, 
S. 2678, S 2746, and S 2780 before the Camm. an the Judiciary. United States 
Senate. 97th Cong. 2d Seas. 119821 [hereinafter Sanofo Hean'nga]. isfatemem of 
Rlchard J. Bonme. Professor of Law and Director, Inrtltuie of Law, Psychiatry 
and h b h e  P o k y  Unlrerrl)  af Vrgrniai 

S Rep 225. 97th Cong , 2d Seis 222, reprinted an 1981 C S Code Cong & Ad 
Kews 3404 [hereinafter Legislative H~sto iy ]  

"See Annot,  56 A S  R Fed. 327 119821 for a Larmg of the specific CBBC appLed 
ID the varmub federal elreuili 

"Model Penal Code 5 4 01 IProposed Official Draft 19621 
'WNaughren's Care. 8 Eng Rep. 718 118431. Under W>Vaushten. an accused 13 

not c n r m n d y  rssponnble 11. ar the ~ i m e  of Lhs offenss. he was "labonng under 
such B defect of reason. from dieease of the mind, 88 not Lo know the nature and 
quslity of the BCI he W B Q  doing or I f  he did know it that he did not know he wag 
domg what wna wrong." 

'See Trmt, Amencan Military lnronity Defense, 99 Md L Rev 1. 42.55 119681, 
for B diseuasion of the development of American law in Chis area. 

#Sen ~ a n s r d l y  L o g ~ s I a t ~ ~ . ~  Hastory. supra note 11. 
. Insn i fy  Defense in Fedsrd Courts Hearmgs on H R 6783 and Related Bar 

before Lhe Svbcamm an Crim Justice of the Comm. on the Judiciary, House of 
Represenlafrvea, 97th Cong.. 2d Seis 119821 [heremafter H o w 0  Hevnngsi Iteill- 
many of P~rer  AreneUa. Professor of Law Boston Unrrerairy School of Law1 
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As long as the law allows psychiatrists and psychologists 
to testify broadly about mental health issues that are 
either speculative or irrelevant to criminal justices issues. 
we are going to encourage the battle of the experts and 
the circus atmosphere we now have in trials will continue 
no matter what insanity defense is used.18 

In addition, there was concern that any defendant with the money 
to hire experts could successfully employ the defense.'@ Finally. 
many witnesses appearing at  the hearings. including experts in 
psychiatry, were critical of the practice that permitted expert 
testimony going to the ultimate issue.2o 

Although the primary focus of Congress was the use of the 
insanity defense at  trial, the hearings also addressed the disposi. 
tion of the offender who is acquitted by reason of insanity. 

Witnesses expressed their concern that, outside the District of 
Columbia, the federal court system lacked a mechanism to deal 
with the defendant who is acquitted only by reason of insanity.z1 
His acquittal had the same legal effect as that of the defendant 
who successfully defends against the charges on the merits. Both 
leave the courtroom free and legally innocent. The federal system 
had no authority to detain, evaluate. or commit the acquitted 
insane ofiender. Civil commitment was entirely within the domain 
of the stace. Under the best of circumstances the U.S. attorney's 
office might have an informal arrangement with local state 
officials to initiate civil commitment proceedings in the appropri- 
ate ease immediately upon acquittal. Otherwise, even if the local 
officials took an interest. there could still be a delay of days or 
weeks between acquittal and some form of custody. 

In most states civil commitment of an insane offender is 
subject to the same standard as commitment of a nonoifender; 
the state has the burden of proving by a preponderance of the 
evidence that the individual should be To complicate 
matters, the court does not look at  the person's state of mind at  

"Id. !testimony of Stephen Morse Profeswr. University of Southern Cdfornra 
L s r  center1 

'Smafe Heanngr. supra note 10 Irtatemmr of Omn G Hatch U S  Senator 
from Utah,. 

"Id (statement by the American Psychiatric Arioelarlon on issue5 4nsng from 
the Hmckle) Trial1 

"Legishirue Htifo". supra note 11 81 236-239. 1981 U.S Code Cong d .\d 
Sews sf 3420-21 

"Addmgtan Y. Texas 441 U S  418 119791 A number of states and the District 
of Columbia haie B S I P B I Q ~ E  procedure by rhich m acquittal by reason of rnaanlty 
of ilielf supporci ~ ~ m m i i m e n f  See United Stater Y Jones 463 U S  314 119831 
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the time of the offense, but instead looks at his mental condition 
at  the time of the proposed commitment. Therefore, the evidence 
used to gain his acquittal, even if available. may not be relevant 
to the commitment proceeding. Because the verdict may be 
ambiguous (implying perhaps innocence on the merits as well 8s 
insanity) the acquittal is very likely to have no probative value. 
Consequently, although an individual has just been acquitted by 
reason of his insanity, he still may not meet the state's standard 
for civil commitment. Even if the court orders commitment, the 
commitment facility may at  any time decide to release the 
individual. In any event, upon acquittal, the indiddual is no 
longer under the jurisdiction of the criminal couit.23 

Bills submitted to the Senate and to the House of Represents. 
tives addressed those concerns in B variety of ways, ranging from 
minor modifications of the definition of insanity to abolition of 
the defense.94 The Department of Justice supported an approach 
which. in effect. would eliminate the insanity defense: a defendant 
would be held criminally culpable if the government could prove 
beyond a reasonable doubt every element of the offense alleged.aE 
Thus, the man who killed someone thinking that the victim was 
the devil and that God had 80 ordered it for the salvation of the 
world would be guilty of murder because he in fact intended to 
take that life. The person who thought he was squeezing an 
orange and not a person's throat would escape culpability since in 
that  ease the government would fail to prove mens rea--an 
element of the offense. This mens reo approach represented the 
most extreme reform proposal. 

11. CHANGES TO THE FEDERAL LAW ON 
INSANITY. 

A. A RETURN TO A MORE RESTRICTIVE 
STANDARD 

Congress rejected the men8 rea approach in favor of retaining 
the insanity defense. but formulated a much narrower standard 
for insanity than the ALI cest.2b The Insanity Defense Reform 
Act provides the following: 

'#Senate Haanngs. supra noce 10 IhtatemenI of Rudolph W. OuPani, Assmiate 
Attorney Generall, House Hoanngi supra note 17 lprepared starement of Arlen 

"Sonuts Hsanngs, supra nore 10 
''Senate Hranngi .  supra "me 10 lslaremenf of Rudolph W. OuAani Associate 

"Sea supra note  13 and accompanymg fe l t  

specter. us. senator from PennaylvaNa,. 

.4tmrne> General, 

187 



MILITARY LAW REVIEW [Vol. 114 

4 20. Insanity defense 

!a) Affirmative Defense. I t  is an affirmative defense to a 
prosecution under any Federal statute that, at  the time of 
the commission of the acts constituting the offense, the 
defendant, as a result of a severe mental disease or 
defect, was unable to appreciate the nature and quality or 
the wongfulness of his acts. Mental disease or defect 
does not athenvise constitute B defense. 

ibl Burden of Proof. The defendant has the burden of 
proving the defense of insanity by clear and convincing 
evidenee.z' 

The ALI definition had provided two ways in which the 
defendant might be absolved of criminal culpability: ill by lack. 
ing the substantial capacity to appreciate the criminality of his 
conduct ithe cognitive prong): or (2)  by lacking the substantial 
capacity to conform behavior or conduct to the requirements of 
the law ithe valitiond prong). The volitional prong had been the 
object of extensive criticism from within bath the legal and psy- 
chiatric community.26 In a prepared statement, David Robinson, 
Jr., a professor of law, advised the Committee on the Judiciary: 

No test is available to distinguish between those who 
cannot and those who will not conform to legal require- 
ments. The result is an invitation to semantic jousting, 
metaphysical speculation and intuitive moral judgments 
masked as factual determinations. 

I t  is clear that the control tests. such as the American 
Law Institute one. have potential for expansion so sweep. 
ing as to vitiate the rule of law. As Dr. Daniel Robinson 
at  Georgetown University has said. "Quite simply, where 
there is no settled body of knowledge, no accepted meth- 
ods of investigation. no accepted validity and reliability 
of relevant measures, no predictive efficiency, no widely 
adopted and testable theoretical foundation. there can be 
no expertise, and, therefore, no expert testimony."zQ 

Because of this type of criticism, Congress eliminated the 
volitional D I O ~ P  of the test.30 

'.I8 U S C. 5 20 ISupp. I11 19851 
' -Smato Hearings, supra nafe 10 [prepared statement of David Robmion. Jr. 

'Id 
~'Legiilalibe Hmioi) supra nore 11 SI 225-229 1964 U S  Code Cong & Ad 

Profeoaor of LBW at George Washmaon Unirerrilyi 

S e w s  st 3401 11 
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Another criticism of the ALI standard centered on the impre 
cise formulation, "substantial lack of capacity."B1 The ALI 
adopted this language in response to criticism that the 
M'Naughten requirement of total incapacity was too inflexible.32 
In the interest of tightening the definition to ensure that only 
those exceptional individuals who should be acquitted meet the 
standard, Congress eliminated that language, substituting "was 
unable" in its place. The new definition not only resurrects the 
requirement of total incapacity. but also requires that the mental 
disease or defect bo "severe." Minor mental disorders will no 
longer support an insanity defense, even if a psychiatrist would be 
willing to testify that the disorder made an individual unable to 
appreciate the nature or wrongfulness of his acts. 

In a further effort to limit the confusion accompanying psychi. 
atric testimony and to avoid circumventing the intent behind the 
reforms in this mea. Congress added the provision, "Mental 
disease or defect does not otherwise constitute a defensd'33 As 
explained in the Committee's report on this legislation: 

This panguage] is intended to insure that the insanity 
defense is not improperly resurrected in the guise of 
showing mme other affirmative defense. such a8 that the 
defendant had a "diminished responsibility" or some 
similarly asserted state of mind which would 8ewe to 
excuse the offense and open the door, once again, to 
needlessly confusing psychiatric testimony.84 

B. BURDEN OF PROOF SHIFTED TO THE 
DEFENDANT 

Prior to this legislation, Federal law required the government to 
prove the defendant's mental responsibility beyond a reasonable 
doubt.36 In one of the more significant changes to the law, 
Congress shifted to the defendant the burden of proving his 
insanity.3b 

"Houas Hwnngr, mprn note 17 ltestimony of Alan A Stone. M D ,  Rofeisor of 
Law and Psychiatry. Harvard MsrLcal and Law Schoolsl. 

"Model Penal Code 5 4.01 Comment (Tent Draft No 4, 19551 

"Legishaue History aupm nore 11. at  229 1984 C.S. Code Cang & Ad Sews 

"Urnled States Y Daws, 160 U 6. 500 11895,. 

"18 u.sc. 9 201ai 1supp 111 1985, 

at  3411 

U S  C. 5 20ibl ISupp. 111 19851. 
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C. SCOPE OF EXPERT TESTIMONY 
Another problem Congress addressed through this legislation 

was the domination of the insanity defense by expert psychiatric 
testimony. The committee hearings produced extensive criticism 
of the role of the psychiatric expert when insanity is at iswe. The 
legislative history quotes one witness testifying for the Depart. 
ment of Justice: 

Since the experts themselves are in disagreement about 
both the meaning of the terms used to define the 
defendant's mental state and the effect of a particular 
state an the defendant's actions-but still freely allowed 
to state their opinion to the jury on the ultimate question 
of the defendant's sanity-it is small wonder that trials 
involving an insanity defense are arduous, expensive. and 
worst of all, thoroughly confusing to the jury. Indeed the 
disagreement of the experts is so basic that it makes 
rational deliberation by the jury virtually impossible." 

Several psychiatric experts who testified agreed that opinions 
about whether the defendant was insane at the time of the alleged 
offense, whether he could appreciate the wrongfulness of his 
conduct. or whether he could conform his acta to the requirements 
of the law are beyond the scope of the psychiatrist's e ~ p e r t i s e . ~ ~  

Congress addressed this problem by amending Rule 704 of the 
Federal Rules of Evidence to provide: 

No expert witness testifying with respect to the mental 
atate or condition of a defendant in a criminal case may 
state an opinion or inference as to whether the defendant 
did or did not have the mental state or condition 
constituting an element of the crime or of a defense 
thereto. Such ultimate issues are matters for the trier of 
fact alo"e.3Q 

Previously. opinion tedmony was not objectionable solely be- 
cause it embraced an ultimate issue to be decided by the crier of 
fact.*0 

'Legiriofruo Hiria"i sup" note  11. at 223. 1984 US. Code Can8 & Ad News 
at 3407 

"House Hianngr. supra note I 7  Iteitrmany of Alan A Stone hl D Prafemor of 
Law and Psychlafry. Harvard Mledical and Lar  Schools. testrmony of Peter 
IreneUs. Profeaaor of Law Basron Uruuirrny School of Laul 

'Fed R E v d  704 
"Fed. R Ebid 704 28 U S  C Appendix 119821 (mended 19811. 
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D. POST-A CQUZTTAL COMMZTMENT 
PROCEDLRES 

The Insanity Defense Reform Act also took significant steps to 
deal with the defendant acquitted on the basis of insanity. 
Outside the District of Columbia, federal law provided for only 
two verdicts, "guilty" and "not guilty." While a jury could 
characterize an acquittal as being "only by reason of insanity," 
the additional language was surplusage which had no legal 
significance." As noted earlier, this type of ambiguous acquittal 
can make it more difficult to obtain a civil commitment order.42 

The congressional committees studying the problem considered 
three additional verdicts: 111 guilty, but insane: I21 guilty, but 
mentally ill: and (3) not guilty only by reason of insanity. There 
were two objections to the "guilty. but insane" verdict. One 
criticism focused on the ambiguity inherent in such a verdict. The 
verdict clearly reflects the determination that the defendant 
committed the offense; it also indicates a finding of mental 
disease or defect. I t  does not show to what extent. if any, the 
mental disease or defect affected the defendant's ability to 
appreciate the quality or wrongfulness of his act. When the law 
provides for an insanity defense, the relationship is critical. The 
other criticism follows from the implied contradiction of being 
bath guilty and insane when the legal significance of a finding of 
insanity includes the implication that the defendant is not 
criminally culpable.48 

The second approach, allowing a "guilty, but mentally ill" 
verdict received enthusiastic support from several witnesses." 
Michigan and Indiana law provided for this verdict in addition to 
the verdict of not guilty by reason of insanity. "Guilty, but 
mentally ill" holds the defendant criminally responsible while 
indicating B need for treatment." The verdict appealed to those 
whose primary concern was for public safety and who were less 
convinced that mental status should ahsolve a person of criminal 

' S e e  Umted Stater Y McCraeken. 488 F 2d 40s 13th Cr. 19741 
**S#e supra nolea 21-23 and accompanying text 
'%%note Subeomm. Heonngr m p m  note U isfafemenl of Edward Zonniky. U S  

Senstar from Stbrasksl. Senate Hoarinrr a u ~ m  note 10 l~fafement of Rudoloh R. 
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culpability. This alternative drew criticism from different camps. 
Proseeutiorvoriented commentators feared it would open the way 
to more expert psychiatric testimony when one of the objects of 
reform was to limit such testimony.'6 On the other hand, those 
who favored retaining the insanity defense feared that "guilty but 
mentally ill" would be an attractive alternative to jurors who 
might otherwise feel reluctantly compelled to acquit." 

Congress rejected the first two alternatives and instead 
amended federal law to include as a possible verdict "Xot guilty 
only by rea~on  of insanity."'e Such a finding serves two func. 
tions. It signals unequivocally that were i t  not for the defendants 
mental state. the jury would have convicted him. The verdict also 
establishes the basis far the court to commit the accused to a 
psychiatric institution. Following acquittal by reason of insanity. 
the individual is placed in custody, examined, and a hearing is 
held within forty days of the acquittal to determine if further 
commitment is required.'@ An individual acquitted by reason of 
insanity of an offense involving bodily injury or serious property 
damage must prove by clear and convincing evidence that "his 
release would not create substantial risk of bodily injury to 
another person or serious damage to property of another due to a 
present mental disease or defect."jO A person acquitted of other 
offenses has the burden of proof by a preponderance of the 
evidence.i1 

I f  the person acquitted fails to meet the burden of proof, the 
court shall place him in the custody of the Attorney General. who 
will seek hospitalization far the individual in the appropriate state 
facility if possible. but, alternatively, shall hospitalize the per. 
son.52 Moreover. the government must be notified whenever 
release of the individual is under consideration and can request a 
hearing of the matter 5 3  Release requires a court order.e4 The law 
also provides a commitment procedure for a hospitalized defen- 
dant whose sentence is about to  expire or far an accused who will 
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not be prosecuted because of his mental condition. and release or 
lack of restraint is imminent. This provision might come into 
play, for exampie, if the appropriate state is not interested in 
committing the individual.6' 

IV. RAMIFICATIONS OF THE CHANGES 
TO THE INSANITY DEFENSE 

Despite tremendous public pressure, Congress exercised consid. 
erable restraint in reforming the insanity defense. The final 
legislation rejected in large meamre those proposals which posed 
potential legal problems, some of constitutional dimension. While 
Congress could have abolished the insanity defense, it chose 
instead only to restrict the standard. I t  rejected forms of verdicts 
which arguably could facilitate the conviction of the mentally ill 
offender. Some of the changes. nevertheless, extend to area8 in 
which the law is unsettled. This portion of the article will examine 
those areas of the new law in which challenge is likely to result. 

A. THE CONSTITUTIONALITY OF PLACING 
THE BURDEN OF PROOF OF THE EVIDENCE 

ON THE DEFENDANT 
In a criminal justice system whose fundamental tenet is the 

presumption of innocence, placing on the defendant the burden to 
prove an issue critical to criminal culpability raises questions of 
due process. 

In 1886, in United States V .  Douis,'b the Supreme Court held 
that after the defense of insanity is raised the government must 
prove beyond a reasonable doubt the sanity of the accused: 

Strictly speaking, the burden of proof as those words 
are understood in criminal law. is never upon the accused 
to establish his innocence or to disprove the facts 
necessary to establish the crime for which he is indicted. 
I t  is on the prosecution from the beginning to the end of 
the trial and applies to every element necessary to 
constitute the crime. Giving to the prosecution. where the 
defense is insanity. the benefit in the way of proof of the 
presumption in favor of sanity, the vital question from 
the time the plea of not guilty is entered until the return 
of the verdict is whether upon all the evidence, by 

"18 U S.C. 5 4246 !Supp. I11 19851 
"mo us. 600 !is851 
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whatever side adduced, guilt is established beyond a 
reasonable doubt . .  .his guilt cannot be said to have been 
proved beyond a reasonable doubt-his will and his acts 
cannot be held to have joined in perpetrating the murder 
charged, if the jury, upon all the evidence. have a reason. 
able doubt whether he was legally capable of committing 
crime, or whether he willfully. unlawfully. deliberately and 
of malice aforethought took the life of the deceased.*' 

Federal courts applied the standard set out in Davis until it wm 
changed by this legi~lation.5~ 

In 1952. in Leland U. Oregon,jS however. the Supreme Court 
rejected the proposition that the defendant's sanity, when ade. 
quately raised. became an essential element of the offense: it held 
there was no constitutional requirement for the govenment to 
prove amity beyond a reasonable doubt. In Leland the Supreme 
Court upheld an Oregon statute which required the accused to 
establish his insanity beyond a reasonable doubt. The Court 
distinguished the Dauis standard as being based an the Court's 
supervisory powers; the Constitution did not require the govern. 
ment to bear the burden of proving the defendant's mental 
responsibility. 

Two subsequent decisions by the Supreme Court gave rise to 
the conjecture that the court might retreat from its position 
upholding the state.8 authority to require that the defendanr 
prove his insanity. In re Wimhip60 held that due process prohibits 
a criminal conviction that is not supported by "proof beyond 
reasonable doubt of every fact necessary to constitute the crime 
charged."#' Because that case dealt with a civil delinquency 
proceeding against a juvenile. the Court did not address the 
critical contention expressed by the dissent in Leland U. Oreson- 
that mental responsibility is an essential element of the offense 
and must be proved beyond B reasonable doubt before the 
government can obtain a valid conviction, The Winship opinion 
stressed, however, the Condtitutional status of the requirement 
that  che government prove every element of its case beyond a 
renwnahlp dnuht 
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Fallowing Winship. the Supreme Court declared Maine's murder 
statute unconstitutional in Mullaney U. Wilbur.63 Mullaney held 
invalid Maine's requirement that the defendant prove heat of 
passion in order to rebut the statutory presumption that he 
committed the offense with "malice aforethought" and was 
therefore guilty of the more serious offense of murder. The Court 
reasoned that since Maine law distinguished murder from man. 
slaughter on the basis of provocation, the absence of provocation 
became a necessary element of murder. The state. then, could not 
shift the burden to the defense to negate that "element." One 
remarkable aspect of Mulloney is that the Court intervened in an 
area generally considered to be the primary concern of the 
states-the administration of criminal law.64 The Court's analysis 
centered upon the significant difference between the two offenses 
rather than how the state had defined them. The decision raised 
the question whether a state could ever allocate the burden of 
proof to the defense.66 

Subsequent Supreme Court decisions provided the answer. A 
year after Mdlaney. the Supreme Court, in Rivera U. Delowaie,ae 
dismissed for want of a substantial federal question an appeal 
attacking the constitutionality of a Delaware statute that required 
a criminal defendant raising an insanity defense to prove the 
defense by a preponderance of the evidence. Two years later, in 
Patterson V .  New York,6' the Court examined a New Yark murder 
statute. Patterson unequivaeably reversed any impression that 
Winship and Mulloney signalled a renewed interest in the due 
process requirements of criminal procedure. The New York law in 
question required the defendant to prove the affirmative defense 
that he had acted under extreme emotional disturbance in order 
to rsduce the offense from murder to manslaughter. The Court, in 
concluding that the New York law did not deprive the defendant 
of due process of law, reaffirmed the legality of placing the 
burden of persuasion of affirmative defenses on the defendant. 
The opinion specifically reaffirmed the holdings in Leland G. 

Oregon and Rivera V .  Delaware that "the State may refuse to 
sustain the affirmative defense of insanity unless demonstrated 
by a preponderance of the evidenee.ae 

"Id at 206. 
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While shifting the burden of proving insanity by clear and 
convincing evidence may not deprive the defendant of due 
process. there are. nevertheless, problem meas requiring caution 
by the government and by the trial judge. As witnesses at  the 
congressional hearings pointed out, placing the burden of proof of 
mme facts on the government while requiring the defense to 
prove other aspects land by a different standard) provides a 
serious risk of confusion and instructional errors. if not Canstitu- 
tianal error.69 The recent ease of Francis U. Fronklin'o illustrates 
the potential for error in this area. In Fmncis the Supreme Court 
found a due process violation when a reasonable juror could have 
understood the instructions on intent as creating a mandatory 
presumption that the burden of persuasion WBS satisfied. The trial 
court will have to exercise extreme care to avoid instructional 
errors of this nature. 

B. IMPACT ON THE DEFENSE OF 
DIMINISHED CAPACITY 

The effect af the legislation on the defendant's ability to defend 
against specific intent offenses presents another issue of Constitw 
tional dimension. The legislative history of the act indicates that 
Congress clearly intended to limit the use of evidence of mental 
disease or defect "to insure that the insanity defense is not 
improperly resurrected in the guise of showing some other 
affirmative defense, such 8 8  'diminished responsibility."" 
Congress's use of the term "diminished responsibility," however, 
is subject to different interpretations. The term can refer to either 
of two distinct doctrines. As a result commentators witing an 
"diminished' or "partial" responsihility!capacity find it necessary 
at  the onset to define precisely the theory being addressed.'* One 
theory provides a variant of the insanity defense by way of an 
affirmative defense. Under this defense of "partial insanity." a 
iuw could find a defendant milt" of a lesser offense.'s There is no . "  I .  
question that Congress intended an all.or.nothing defense of 
insanity and that "partial insanity" will not he B defense. 

I 

i 
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The term can also apply to the doctrine which allows a 
defendant to introduce evidence of mental abnormality to negate 
a mental element of the ~f fense . '~  Strictly speaking. this doctrine 
does not set out an affirmative defense; it provides defense 
rebuttal to one or more of the elements of the alleged offense. If 
"diminished responsibility" as it appears in the legislative history 
of the act refers to the letter doctrine, a defendant may not 
introduce psychiatric testimony unless it is offered in conjunction 
with an insanity defense. 

The wording of the law itself provides little help in determining 
what Congress meant by "diminished responsibility." I t  states 
only. "Mental disease or defect does not otherwise constitute a 
defense."'e The fact that  the sentence is included in a 
subparagraph entitled "Affirmative Defense." together with the 
specific reference to affirmative defenses in the commentary an 
the provision found in the legislative history,'e lends support to 
the position that Congress was not precluding evidence about the 
defendant's mens rea. Furthermore, another portion of the legisla- 
tive history appears to anticipate the introduction of expert 
psychiatric testimony on such issues as premeditation in a 
homicide case.7' While the reference deals with the application of 
the rule of evidence precluding expert testimony on the ultimate 
issue. it would make little sense to list as an example a type of 
evidence to which exclusion applies. This was the rationale applied 
by the federal district court in United States u. Frisbee.'% 

In Frisbee, the defendant, who was charged with murder, 
notified the government of his intention to introduce psychiatric 
testimony to negate the existence of specific intent. The govern. 
ment opposed the admission of this evidence on the basis that 18 
U.S.C. $ 20 prohibits the admission of psychiatric testimony 
unless it Is offered in conjunction with an insanity defense. The 
court, in rejecting the government's contention, held: 

[Slection 20 was not intended to regulate the admissibil. 
ity of expert testimony concerning the existence of a 
mental element of a crime. The Court believes that the 
9010 purpose of section 20 was to narrowly define the 
circumstances in which mental disease or defect will 

"Id at 1 
.'la U.S.C 8 POIa! ISupp. I11 1BS6!. 
'Legislotwe History,  supra nore 11 BL 229, lBS4 US. Code Cong & Ad New3 

"Id at 231. 19S4 C S Code Cong & Ad. News at 3413. 
T 2 3  F. Supp. 1217 1N.D Cd. 19851. 

aL 3111 
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excuse otherwise criminal conduct and was not intended 
to impede an accused's ability to show his or her 
innocence. To the extent that  Congress desired to limit a 
defendant's ability to negate the existence of specific 
intent. it did so through rule 104lbl of the Federal Rules 
of Evidence, which excludes ultimate issue evidence on a 
defendant's state of mind. Therefore, the Court holds that 
the Sinth Circuit's d e  allowing expert testimony negat. 
ing the existence of specific intent is unaltered by the 
enactment of section 20.'8 

The counterargument is that some commentators and courts 
have used the term "diminished responsibility" t o  mean precisely 
the theory that evidence of mental disease or defect not amaunt- 
ing to insanity is admissible to prove lack of specific intent.60 
Notably, the Court of Appeals for the District of Columbia, in 
Bethea v. United rejected this doctrine of diminished 
responsibility. 

The stricter interpretation of the provision. Le., evidence of 
mental disease or defect is inadmissible except to show insanity, 
will undoubtedly give rise to heated litigation. While perhaps as 
many as half the states apply the same exelusion,s2 this area of 
law is volatile, and the Supreme Court has not squarely addressed 
the constitutional issue implicit in the exclusion: whether due 
process requires that evidence of mental illness be admissible 
when it is offered to negate a requisite mental state. 

As a starting point, if a defendant is charged with an offense 
requiring a specific intent, the government must prove beyond a 
reasonable doubt the element of specific intent as well as the 
remaining elements of the charged offense.83 The defendant. on 
the other hand, is constitutionally entitled to establish a de. 
fense.e* The government may not arbitrarily limit the right to 
present relevant, material evidence. In Washington V .  Tesas.85 the 
Supreme Court examined a Texas rule of evidence that would not 
allow persons charged as accomplices to testify. one for the other. 

' I d  at  1223 lfootnote omftd! 
' S r r  United States Y Brawnsr. 471 F.2d 969 IDC Clr 19721 so@ sir0 R 

'366 A 2d 84 lD.C 19761, eerl denied. 433 U S .  911 119711 
"See Annat 22 A L R 3d 1228 11968 and Supp 19651 far a lisling of the atares 

whch  exclude expert testimony cancerning specihc inrent 
'In 70 iVmship. 397 U S  366 119701 
" U S  Conat amend V I  Chvnbers Y Misrrssippi. 410 U S  284 119731, 

Washmgron , Texas. 388 U.S 14 119671. 
"388 L! S 1 4  119S11 

LaFave & A Scott. J r ,  Crmnal  Law 325-321 119721 [heremafter LaFsvel 

' I d  at  1223 lfootnote omftd! 
' S r r  United States Y Brawnsr. 471 F.2d 969 IDC Clr 19721 

LaFave & A Scott. J r ,  Crmnal  Law 325-321 119721 [heremafter LaFi 
'366 A 2d 84 lD.C 19761, eerl denied. 433 U S .  911 119711 
"See Annat 22 A L R 3d 1228 11968 and Supp 19651 far a lisling 

whch  exclude expert testimony cancerning specihc inrent 
'In 70 iVmship. 397 U S  366 119701 
" U S  Conat amend V I  Chvnbers Y Misrrssippi. 410 U S  

Washmgron , Texas. 388 U.S 14 119671. 
"388 L! S 1 4  119S11 
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In reversing the conviction, the Court held that the state could 
not arbitrarily deny a defendant his sixth amendment right to 
produce a witness whose testimony would have been relevant and 
material to his defense. In Chambers v .  Mississippi,86 the 
Supreme Court struck down a Mississippi common law rule of 
procedure and evidence which prohibited the defendant from 
effectively presenting a defense. Chambers was accused of a 
shotgun murder. A emaceused who had earlier been convicted of 
the same offense had made several confessions to different 
individuals which exonerated Chambers. The co-accused had later 
repudiated his confessions. The state declined to call the co. 
accused as a witness. Consequently, when called by Chambers, he 
became Chambers' witness, and the common.law rule compelled 
Chambers to "vouch" for him. This meant that Chambers' ability 
to cross-examine his witness was severely curtailed. The trial 
court ruled that Chambers could not produce the aitnesses to 
whom the co-accused had confessed because their testimony would 
be inadmissible hearsay. 

While recognizing "the respect traditionally accorded to the 
States in the establishment and implementation of their own 
criminal trial rules and procedures,8' the Supreme Court deter- 
mined that the "voucher" rule as well as the state's application of 
the hearsay exclusion required close scrutiny when these infringed 
upon fundamental rights of the accused. The Court determined 
that the rules in question unreasonably operated to deny the 
defendant a f a i  trial.88 

These three Supreme Court cases, In  re Winship,nQ Washington 
u. and Chambers u. Mississippi,Ql stand for the combined 
proposition that the government has the burden a i  proving 
beyond a reasonable doubt every essential element of a charged 
offense including. when applicable, specific intent, and the state 
may not arbitrarily thwart the defendant's constitutional right to 
present a defense. 

The issue then is whether the exclusion of evidence of mental 
disease or defect. relevant to specific intent, is arbitrary. Three 

-410 US.  264 119731. 
"410 U S  st 302 
"Id at 301. 
"397 U S  368 119701 
9 8 8  U.S. 14 119s11 
'410 L.S  284 119731 
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circuit courts of appeals that have reviewed state exclusions of 
this nature affirmed the 

In United States v. Wahrlich,Qn the defendant offered psychiat. 
rie testimony to prove he was incapable of forming the requisite 
specific intent. The Ninth Circuit rejected the defendant's eonten. 
tion that the state's refusal to receive the psychiatric testimony 
resulted in a denial of due process and equal protection. The court 
listed the following considerations to support it6 conclusion: 

(11 in the interest of harmonious fededs ta te  relations, 
federal courts should not unnecessarily interfere with the 
state's trial of criminal eases; (2) courts should be 
extremely reluctant to constitutionalize rules of evidence; 
(31 the state of the developing art of psychiatry is such 
that we are not convinced that psychiatric testimony 
directed to a retrospective analysis of the subtle grada. 
tions of specific intent has enough probative value to 
compel its admission.@' 

In light of the determination that the psychiatric evidence in 
question did not carry the indicia of reliability important to the 
Supreme Court in Chambersss when it examined the excluded 
hearsay testimony. Wahrlich is consistent with Chambers. In 
other wards, the Ninth Circuit found that the exclusion was not 
arbitrary or unreasonable. 

The Seventh Circuit reached the same conclusion in Muonch v 
Isroel.Q6 In that ease, the court held that the state was not 
constitutionally compelled to recognize the doctrine of diminished 
capacity and could therefore exclude expert testimony offered to 
establish that the defendant lacked the capacity to form specific 
intent. In so holding the Seventh Circuit substantially retreated 
from its decision in Hughes V .  matt hew^,^' in which it determined 
that Wisconsin had arbitrarily barred the use of testimony which 
was relevant and competent according to state law without 
compelling justification. a practice condemned in Washington u 

s2CmpbeU v Wainwright. 738 F.2d 1573 l l l rh  Cw 19841 Muench V. Israel, 715 
F.2d 1124 17th Cu 19831, Wahrich Y. Anrons. 479 F.2d 1137 19th Clr 1 c e i t  
denied, 411 C.S 1011 119731 

"179 F 2d 1137 19th Cr 19731 
"Id at 1136 
"410 U S  284 119731. 
-715 F.2d 1121 (7th Cm 19831. 
"676 F 2d 1250 (7th Cr 1978, 
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TexosgB and Chambers u. Mississippi.QQ The Hughes court summa- 
rized its decision as follows: 

In conclusion. we emphasize first what we have not done. 
We have not sought to impose a "diminished responsibil. 
ity" defense for emotional problems upon Wisconsin, The 
fashioning of such affirmative defenses involves the type 
of "subtle balancing of society's interest against those of 
the accused which has been left to the legislative 
branch." Patterson Y. New York [citation omitted]. Nor 
have we attempted to further "eonstitutionalize" the law 
of evidence by canstmeting a constitutional right to 
introduce psychiatric testimony. See Chambers u. Missis- 
sippi, supra, 410 U.S. at 306, 93 U.S. 1036 (Rehnquist, J., 
dissenting). What we have done is to recognize that a 
state may not relieve the prosecution of its duty to prove 
all elements of the crime charged beyond a reasonable 
doubt by improper use of presumptions. We have also 
recognized the due process right of the defendant to 
present relevant and competent evidence in the absence 
of a valid state justification far excluding such evidence. 
Upon the particular facts of this ease, we find 
Wisconsin's justifications to be inapplicable.1o0 

In Muench V .  IsmePo' the Seventh Circuit distinguished the 
issue before it from the facts in Hughes. Although the defendants 
in both Muench and Hughes complained that they were not 
permitted to produce psychiatric evidence to prove lack of 
capacity to form an intent to kill, the court in Mvench main- 
tained: 

The question the instant ease presents is not the question 
we decided in Hughes. In Hughes we determined that 
when evidence is considered relevant and competent 
vnder state laws, a criminal defendant may not be 
precluded from presenting it in his defense if the policy 
considerations advanced in support of exclusion are 
inapplicable in the context of the situation. We took 
pains in Hughes to point out that  we were not seelting to 
constitutianalize the law of evidence nor to impose a 
diminished responsibility doctrine on Wisconsin. Yet that 
is just what Detitioners in the instant case seek they 

"388 U S  11 119671 
'410 L.3 284 119731 
'"576 F.2d mt 1259. 
"'716 F.2d 1124 17th Clr 19831 
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a r y e  that they have B constitutional right to present 
psychiatric evidence of their abnormal personalities in 
order to prove that they lacked the capacity to farm an 
intent to kill.'Oz 

The Seventh Circuit rejected the petitioner's contention, and in 
support of its analysis it cited three Supreme Court cases. 

The first, People U. Troche,1o3 was a California case in which the 
defendant was tried in a bifurcated proceeding: one hearing to 
determine guilt on the merits and the other to determine sanity. 
During the hearing on the merits. all evidence of mental illness 
was excluded. and the jury was instructed to presume conclw 
sively that the defendant was sane. The court convicted him of 
murder and sentenced him to death. The California Supreme 
Court held that State law provided that insanity was either a 
complete defense or none at all and that the statute violated 
neither the federal nor state constitution in that regard. The 
United States Supreme Court dismissed the appeal for want of a 
substantial federal question.'o' 

In 1942, B second California case, People U. Co/emon,'o6 
presented the same complaint as Troche upon similar facts: Cole 
man was not permitted to produce evidence of mental abnormali. 
ties to show a lack of capacity to form the specific intent to 
commit first degree murder. The California Supreme Court denied 
Coleman relief, and the US. Supreme Court. citing its disposition 
of United States u. Troche, dismissed Coleman's appeal, as well. 
far want of a substantial federal question.106 

The third Supreme Court case in this triology was Fisher u 
United States,*O- decided in 1946. Fisher, charged with murder in 
the District of Columbia, presented evidence that his mental and 
emotional qualities at  the time of the crime were such that he was 
incapable of premeditation although his condition did not m o u n t  
to insanity. The isme before the Court was whether the trial court 
erred by failing to instruct the jury that petitioner's mental and 
emotional characteristics should be considered on the issues of 
deliberation and premeditation. The Court determined that, ac- 
cording to the law in the District of Columbia, "an accused is not 
entitled to an instruction based upon evidence of mental weak. 

I d .  st 1137 
206 Cd 35 273 P 767 119261, nppruldrsmissed 280 U S .  524 119291 
Id 
20 C d  2d 399. 126 P 2d 349, appsol d w n u i r d  317 L.S 396 119421 

'"Id 
"'328 U.S 463 119461 
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ness, short of legal insanity, which would reduce his crime from 
first to second degree murdsr." '~~ 

The Court went on to say: 

We express no opinion upon whether the theory for which 
petitioner contends should or should not be made the law 
of the District of Columbia. Such a radical departure from 
common law concepts is more properly a subject for the 
exercise of legislative power or at  least for the discretion 
of the courts of the District. The administration of 
criminal law in matters not affected by constitutional 
limitations or a general federal law is a matter peculiarly 
of local concern.lD8 

The court in M u n c h  relied heavily on those three eases: 

In our view, Tmehe. Coleman. and Fisher are dispositive 
of the question presented in the instant case. Troche and 
Coleman deemed petitioners' due process arguments as 
insubstantial, and Fisher carefully considered the same 
arguments and did not even find them sufficiently cam 
peUing to justify an exercise of the Court's supervisory 
authority over the District of Columbia courts. A theory 
that the Supreme Court has twice refused to impose upon 
the state of California, albeit in summary dispositions, 
and has refused to impose upon the District of Columbia 
courts under its supervisory powers is not one that this 
lower federal court will impose an the state of Wisconsin 
as a matter of federal constitutional due process.110 

The court then addressed whether Wisconsin law, after the 
Hughes decision, had validly ascertained that expert psychiatric 
testimony alfered to show lack of specific intent was irrelevant 
and incompetent.''' I t  concluded that the proffered testimony 
concerning the existence of a personality disorder was not 
probative of one's lack of capacity to form B specific intent. 
Accordingly, the Seventh Circuit held that a state is not 
constitutionally compelled to recognize the doctrine of diminished 
capacity and that the state did not act arbitrarily in excluding 
expert testimony offered to establish the lack of capacity t o  form 
a specific intent. 

"'id at 473. 
"Id at 476. 
"115 E 2d at 1141 

Srr Slate v Dalton, 98 WII 2d 308, 208 I . W  2d 308 119801, Steele v State. 91 
Wis 2d 72, 294 N W.2d 2 110801 
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The Eleventh Circuit addressed the same imue in Campbell u 
Woinright.112 Whereas the Seventh Circuit in M u n c h  had been 
somewhat circumspect concerning the Chambers'ls and Washing. 
ton114 decisions, which had compelled its rejection of the state's 
blanket exclusion of evidence in Hughos,115 the Campbell court 
concluded outright that those Supreme Court decisions were not 
controlling. While Florida might not have established the state's 
justification for excluding psychiatric testimony to the extent 
that the Muench court required. the Eleventh Circuit held that 
the Florida court's reasoning that the psychiatric evidence was 
confusing and irrelevant was justification enough.118 

Two other federal courts have addressed the issue framed in 
Fishrr:lL' whether the trial court should instruct the jury that 
testimony introduced on the issue of insanity should be consid- 
ered on the issue of specific intent. The Court of Appeals for the 
D.C. Circuit in dicta in United States v .  Bmwner118 determined 
that the jury could consider evidence of mental disease or defect 
in deciding the issue of specific intent provided there was 
sufficient scientific support for the testimony and it would be of 
help to the jury. The Court of Appeals for the District of 
Columbia. however, declined to follow the Brawner dicta in United 
States v. Bethea.11e Relying on the premise that Fisher was valid 
precedent on the legality of limiting the use of expert testimony 
in this area, the Brtheo court weighed the policies behind 
accepting and rejecting the doctrine of diminished capacity and 
decided to retain the d.or.nothing defense resulting from mental 
deficiency. 

The Eleventh Circuit in Campbell1zo may be correct in it8 
summation that Hughes121 "represents the high water mark in 
this mea, however, and the tide has ebbed."12* On the other hand. 
that  pronouncement may have been premature. 

In the first place, reliance to any great extent on Fisher, a 1946 
cam, could be misplaced. Commentators have suggested that the 

738 F Zd 1573 lllih Cu. 19841 
410 U.S 284 119131 

676 F Zd 1250 11th Crr. 19781 
738 F 2d ar 1684 

388 u s 14 m671 
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Fisher Court was addressing the doctrine of partial responsibility 
in its first sense--a showing of mental disturbance short of legal 
insanity that yet entitles the defendant to a reduced finding.1x3 
While this doctrine overlaps to some degree with the theory that 
mental disease or defect may affect a person's ability to form a 
specific intent, the legal analysis is quite different. In Fisher, 
Bethea, and Bmwner, the courts concentrated on the authority 
and responsibility of the state authorities to determine criminal 
substantive and procedural law. In each of those cases, the law 
provided an all.or.nothing defense based on insanity. and the 
reviewing bodies saw no constitutional requirement to recognize a 
middle-ground affirmative defense. 

The problem with this approach is that it does not go far 
enough in it6 analysis. Since 1946, when Fisher was decided, the 
Supreme Court has articulated due process requirements that 
were previously given much less attention. Leland v .  
while approving an Oregon statute which required the defendant 
to establish the defense of insanity beyond a reasonable doubt, 
noted that the government was nonetheless required to prove 
beyond a reasonable doubt every element of the crime charged, 
including any requisite specific intent. In Re Winship,'zj also 
decided after Fisher, supports the proposition that the govern 
ment's burden of proving every essential element is a eonstitu. 
tional due process requirement. Patterson V. New York,la* in 
which the Supreme Court affirmed a state's statutory requirement 
that the defendant bear the burden of proving that he acted under 
extreme emotional disturbance, noted once more that speeifc 
intent remained an essential element of the crime. Recent Su. 
preme Court opinions emphasize the prominence of specific intent 
as an essential element. For example, in Francis U. Fronklin,lz' 
the Supreme Court reversed a conviction because deficient instme. 
tions may have misled the jury about who held the burden of 
proving the element of intent.128 

Wermann. Dsfmsr oi  Insanity, 14 Rufgws L. J. 266.267 and " 7  118831 see 

"343 us. at 790. 
"397 u s  at 338. 
#'432 U S .  197 119771 
"471 U S  307 119831 
"'Ssr aiio Enmund v Flanda, 458 U S  732 119821 IImpostmn of the death 

penalty W B Q  uncanotitutional where scale law dld not requue proof that defendant 
intended or anlicipated k h g  of V I C ~ ~ S ,  &ssenr objected t o  m&g intent federal 

a180 Morse aupm note 72 at 7 
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These decisions, along with Charnbersl2* and Washington.180 
illustrate how critical the element of specific intent is to the 
governments case and correspondingly the regard with which the 
Supreme Court views the defendant's right to present evidence. 

While Fisher's conclusion that the substantive law defining the 
insanity defense is a matter for local determination may well be 
sound, it does not necessarily follow that that law is immune from 
attack on other due process grounds which have since been 
refined. The Seventh Circuit concluded that the Supreme Court in 
Fisher had addressed and rejected the argument that a defendant 
has the constitutionally.protected right to present evidence of 
mental disease or deficit to show lack of specific inten~. '3~ To the 
extent the conclusion accurately reflects the Fisher decision, the 
subsequent development of the law in this area suggests that the 
issue requires careful examination in light of the Supreme Court's 
more recent opinions. When the Seventh Circuit in Hughes U. 
M a t t h e ~ s ~ ~ ~  framed the issue in terms of the impact of the 
exclusion on the defendant's right to present evidence, and 
considered the Supreme Court c a ~ e s  under discussion, it found the 
exclusion constitutionally infirm. In Murnch,'nj the same court 
circumvented the analysis it had applied in Hughes on the 
constitutional question by asserting that the Supreme Court 
disposed of the issue in Fisher when it permitted the state to 
exclude psychiatric evidence going to lack of specific intent. 

While the case3 cited's' strongly suggest that the Supreme 
Court would at  least analyze. if not dispose of, the issue 
differently today than it did in Fisher forty years ago. it is less 
clear that a given defendant would prevail in a challenge to the 
exclusion of evidence of mental disease or defect offered to prose 
lack of specific intent. As the circuit courts in Wahrlick and 
Campbell accurately summarized, the holdings in Chambers and 
Washmgton stop short of requiring that a court admit any 
evidence, even any competent and relevant evidence. that a 
defendant proffers. On the other hand, the state cannot arbitrarily 
exclude competent and relevant evidence. Moreover, a procedural 
rule which infringes upon the constitutional right of a defendant 
to present evidence in his defense will invite close scrutiny. There 
are two prongs to the inquiry: I l l  Is the evidence competent and 
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relevant? and (21 Is there compelling justification to exclude the 
evidence? Neither prong has a clear.cut answer. 

In Hughes u. Matthe&s,lJ5 the Seventh Circuit applied the 
fallowing analysis in determining whether the court's exclusion of 
psychiatric evidence offended the principles established in Cham- 
bers and Washington. I t  looked first to see if Wisconsin law 
treated the psychiatric evidence as competent and relevant. I t  
noted, however, that  state law would not be dispositive if it 
arbitrarily determined the evidence not to be competent or 
relevant.'38 Since Wisconsin law appeared to consider psychiatric 
testimony as both competent and relevant, the court then 
analyzed the state's justification for excluding it, In the case 
before the court, the two justifications offered by the state were 
(1) the fear that admitting psychiatric testimony for this purpose 
would result in the defendant's obtaining absolution from criminal 
responsibility for abnormalities not amounting to insanity; and 12) 
admitting the testimony would frustrate the purposes of the 
bifurcated system set up in the state to address insanity. The 
court found that, in the case before them, neither of these 
justifications applied Ill the defendant, if he prevailed on the 
element of criminal intent would still be criminally culpable for 
second degree murder; and 12) since the defendant had withdram 
his plea of not guilty by reason of insanity, the trial would not 
involve bifurcation of the issues. The court did not address 
whether these justifications, had they been applicable, would serve 
as a valid basis for the exclusion. After this decision, the Seventh 
Circuit, in Muench, permitted the state to justify the exclusion of 
psychiatric evidence ahout specific intent an the theory the state 
had drawn a valid distinction between applying psychiatric 
expertise to assist in determining sanity and applying it to assist 
in determining the lack lor presence) of specific intent. The court 
accepted the state's determination chat the evidence was not 
relevant and competent for the iatter use. I t  also considered and 
rejected the contention that the presence of a personality disorder 
is probative of the defendant's capacity to form an intent. 

The circuit cowti In Waihlichl37 and Campbell136 relied h e a d y  
on the determination that psychiatric testimony was not compe. 
tent. While the Seventh Circuit in Muench seemed to require a 

"'676 F.2d 1260 17th Cir 19181 
" I d  ar 1256 n 13 
' .479 F 2d 1137 19th Cir 19131. 
"'733 F 2d 1673 l l l rh  Clr 19811 
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basis in state law for such a determination. the Eleventh Circuit 
explieity found no need lor such a formalistic approach 

In some eases, the failure of a state to articulate an 
adequate justification for its law will result in the 
validation of that law-but, in this case, we do not 
believe Florida must explicity State the remom far the 
rejection of psychiatriclspecific intent evidence. The Flop 
ida court's reasoning for excluding this evidence is that it 
would confuse the jury on the insanity issue, for which 
psychiatric testimony is relevant [citations omitted]. 
Given the questionable foundation of such evidence, we 
hold that Florida may simply exclude it as irrelevant 
without attempting a comprehensive discussion of the 
subject. Accord. Waihlich v Arizona, 479 F.2d 1137 19th 
Cir. 19731.'3* 

Interestingly, the Uinth Circuit. in Umted States v .  E r ~ k m e , : ~ ~  
determined that the federal district court should have permitted 
the defendant to produce similar testimony to show lack 01 
specific intent. 

There are compelling arguments that much of the psychiatric 
testimony proffered is not competent and relevant. It is not 
competent. one might argue. because the state of the science has 
not progressed to the point that a mental health professional has 
the expertise to discern what m individual actually formed in his 
mind prior to a given act. Furthermore, the testimony may not be 
probative of lack 01 specific intent with very lew exceptions a 
mental disease or defect does not interlere with the act af forming 
B specific intent. The abnormality may well alfect why the person 
formed the intent as in. "The voices directed me to kill". but the 
capacity to farm the intent is certainly intact Finaliy, there is 
the concern that the testimony tends to be more confusing than 
informative. 

"Id st  1583. 
'OS88 F.Zd 721 19th Ca 19781 In E r s k i n r  no federal s~acute barred che use of 

such f e ~ f m a n y  m federal t r d s  In the absence of m y  ~ t a t u i e .  the muif found II 
"beyond dispute" chat a defendant who could rely upan infouc~fion t o  support m 
mabihrg t o  form B S ~ D C ~ C  lnlenl "could also prore he suffered from aome other 
mentd or physiologcal condillon which blocked formalion of che requisite m t m t  ' 
588 F 2d at 722 The court did not require mal judges LO a d d r  d psychiatric 
resrimony however noring thar "the comp~tsncy and p8riuasivsnlss ' af partleu- 
I _  teatmany could be questioned I d .  at 723 

Professor of Law and Professar of Prychiarry, Lmvermy of Southern CaLlornia 
Law Canter and School of Medrcmel 
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Arguments to the contrary are also available. If psychiatry is 
competent and relevant for use by the courts in deciding such 
weighty issues a8 insanity, capacity to be tried, and competence 
to execute a will, then it is arbitrary to deem psychiatric 
testimony abaut the ability to farm specific intent as imprecise. 
speculative, or overly confusing. The dissent in M u n c h  as well as 
at least one commentator considers the fine line between the 
competence of the psychiatric testimony proffered on insanity and 
the incompetence of comparable testimony about intent to be a 
eontrivance."z In any event state court decisions can be cited for 
either proposition."a 

A factor that some courts have found persuasive and others 
have rejected is the anomalous result that occurs if the exclusion 
is applied a defendant may produce evidence to show that 
intoxication affected his ability to form specific intent. but he is 
not permitted to present evidence of mental disease which had the 
same effect."' 

Proponents of the exclusion of psychiatric testimony not offered 
in conjunction with the insanity defense should consider that the 
law requires good reason to support the exclusion. A court in 
reviewing a challenge will have to demand compelling justification 
before affirming a mechanically applied practice which infringes 
upon a constitutionally protected right.1'5 

V. THE EFFECTS OF SIMILAR REFORM 
ON MILITARY LAW 

A. PROPOSED AMENDMENTS TO THE 
UNIFORM CODE OF MILITARY JUSTICE 

In 1971 the Court of Military Appeals. in United States v 
Freder i~k ,"~ established the ALI test as the insanity standard 
applicable to courtsmartial. The government presently bears the 
burden of proving sanity beyond a reasonable doubt once the 
issue is raised."' Military law also incorporates the doctrine of 
diminished or partial mental responsibility in the sense that the 
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defendant could present evidence of mental disease or defect to 
show lack of requisite specific intent.14s These provisions are 
presently included in the Manual for C~urts.Martial.~"S A bill that 
has been sent to Congress as Department of Defense legidatim2sa 
proposed to amend the Uniform Code of Military Justiee'j' to 
incorporate the substantive changes to the insanity defense that 
now constitute federal law. The proposed bill would insert after 
section 850 IArticle 501 the following new article: 

0 86Oa. Art. 50a. Defense of Lack of Mental Responsibil- 
ity. 

la1 I t  is an affirmative defense in a trial by court- 
martial that, at  the time of the commission of the acts 
constituting the offense. the accused. as a result of a 
severe mental disease or defect, was unable to appreciate 
the nature and quality or the wrongfulness of his acts. 
Mental disease or defect does not otherwise constitute a 
defense. 

(bi The accused has the burden of proving the defense 
of lack of mental responsibility by clear and convincing 
evidence. 

IC) Notwithstanding the provisions of seetian 862 of 
this title (article 521, the accused may be found not guilty 
under this defense only if a majority of the members 
present at  the time the vote is taken determines that the 
defense of lack of mental responsibility has been estab. 
lished. 

Id1 Subsection IC) does not apply to a courr-martial 
composed of a military judge only. The military judge of 
such B court-martial shall determine whether the defense 
of lack of mental responsibility has been established.'j2 

The proposed legislation would affect the military justice 
system in many of the s m e  ways the Insanity Defense Reform 
Act has changed the federal law: (1) The definition of insanity is 
narrower, the volitional prong of the ALI definition has been 
eliminated: 121 the burden of proof by clear and convincing 
evidence is placed upon the defendant; and (31 the meaning and 

"See United States V. Thompson 6 M J 271 IC.M A 19771 
"hlanual for Courts-Matid, United States. 1984 Rule for Courts-Marti 

'See s u p m  nole 4 mtrv Appendix 
5 10 E S C 55 801.940 119621 
'>See infra .Append- 

9161111. 
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effect of the language, "Mental disease or defect does not 
otherwise constitute a defense," must be resolved. In addition, the 
bill adopts a bifurcated voting system by which the panel 
members vote on guilt or innocence, and, if they determine that 
the accused is guilty, they then vote on the issue of sanity.16s 
There is no provision for a finding other than "guilty" and "not 
guilty." There is no proposed legislation addressing the disposi. 
tion of the soldier who prevails on the sanity issue. 

B. TESTIMONY ABOUT SPECIFIC INTENT 
To the extent that changes in the law depend upon prior case 

law for interpretation, military caee law in many respects is more 
fully developed than in the federal system and may provide 
guidance to the courts. For example, if the question of the 
competency or relevancy of expert psychiatric testimony is placed 
in issue for purposes of a Chambers analysis, military law in the 
area provides at  least a point of departure. In United Stores v .  
V ~ u g h a n , ~ ~ ~  the Court of Military Appeals held that the defense 
of lack oi capacity to entertain a specific intent applied to the 
offense of unpremeditated murder. The court acknowledged its 
respect far the "advances in modern psychiatry [which] have 
enabled an accused's mental condition to be more accurately 
diagnosed."'bi On the other hand the Army Court of Military 
Review, in United States V. Michaud,'6b noted, "This Court 
recognizes that psychiatry is an inexact science and psychiatric 
testimony must be closely ~ c r u t i n i z e d . " ~ ~ ~  The government will be 
hampered in any attempt to justify a blanket exclusion, since the 
military courts. having long applied the theory of diminished 
capacity, routinely treat psychiatric expert testimony on the issue 
of specific intent as competent and relevant. Ii military law 
adapts the position that the legislation does not bar the use of 
psychiatric testimony to show lack of specific intent. then 
military courts-martial will continue to consider this type of 
evidence in accordance with the applicable rules of evldence.l68 

vote f r i t  on guilt or innocence and then 
L m t m a n t  Colonel Gary Casida, C.S Arm) 
on hlhtary Justice iYar-L . 

'-'23 C.M.A. 343. 48 
C.Y.A. 348 17 C Y.R , 

"23 C.M A. at 344. 4' 
, ' 2  Y.J. 

' " ~ " '  
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C. "WRONGFULNESS" INSTEAD OF 
"CRZMZNALZTY" 

Another issue which may lead to litigation is the effect of 
substituting the word "wrongfulness" for "criminality" in the 
definition of insanity. The ALI teat as set out in the Model Penal 
Code150 did not differentiate between the two terms: "wronfil. 
ness'' is included in brackets as an alternative to "criminality." 
but no preference is suggested. The M"aughtenlBY test, which 
utilized "wrong," sparked discussion largely unresolved in this 
country on whether the term referred to "legal" or "moral" 
wrong.16' The state courts which have addressed the issue have 
reached various conclusions.1Bz In addition, the states that have 
adopted the ALI teat have split in using "wongfulness" or 
"~r imina l i ty . " '~~  Semantically, one can draw a distinction between 
"wrongfulness" and "criminality" in that the latter connotes a 
legal w r o n g  as apposed to a moral wrong. Arguably a defendant 
could comprehend that the offending act was legally wrong, i.e., 
criminal, without appreciating that it was morally wong- 
thinking, for example, as a result of a delusion that it was morally 
justified. Several of the circuit courts adopted a "wrongfulness" 
standard in order that such an individual would not be held 
criminally culpable for his act.164 The Court of Military Appeals in 
Frederick, however, adopted the word "criminality."l6fi 

If a defendant possesses substantial capacity to both 
appreciate the criminality of his conduct and to conform 
his conduct to the law, he should not escape criminal 
responsibility because his personal moral code is not 
violated. Contrarily. if his delusion is of such a nature 
that he believes his otherwise criminal act is not criminal, 
he will not be held responsible.'66 

"'Model Penal Code 4 4 01  (Tens Drsff So 4 19651 
'*'Sea s u p n  note 14 

: : ~ ~ ~ ~ ~ ~ ~ : ~ ' ~ " : " A " ~ ~ ~ ~ ~ ~ ~ K ~  436 357 P.2d 769 11&11 a i lh  People Y 

'"See Annat. 9 A L R 4th 526 11961 and S u m  19851 far a hsr of the rest 
Schmdt 216 S.Y 324. 110 N E .  g45 119161. 

appLed by %are 
'Wee,  B 8 ,  Wade Y Umred Stares. 426 F.2d 64. 71 n 9 19th Clr  19701 Srr a i s ~  

Weihofen. C o p a t y  to Appircrafa "Wunsfuinsrr ' DI ' Cnminaiiiy' under A L I  
Model Prnri Code Test a{ .Wenmi Responribdity,  5 8  J Crm. L. Crvnvlology & 
Pohce Sei 27 119671 Annot 66 A L R Fed 326 119821 

",3 M.J at 237 
"Id. at 266 
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If Congress passes the proposed amendment to the Uniform 
Code of Military Justice, a military defendant may try to use this 
language from the Frederick opinion to argue that if he can 
persuade the fact finder that the act did not violate his personal 
moral code, then the fact finder must acquit him. The distinction 
between "criminality" and "wronphilne88" can be expressed a8 
the distinction between "legal wrongfulness" and "moral wrong. 
fulness".le' Presumably the latter applies since the reason for 
using "wrongfulness" instead of "criminality" is to make that 
precise distinction.'ba 

Clearly. the substitution of " W O ~ g f u l ~ ~ S S "  for "criminality" 
does not mandate this result. The argument examines the 
meaning of the terms out of context when the context is critical. 
While the legislative history of the Insanity Defense Reform Act 
does not address the meaning of "wrongfulness," it is apparent 
from the tenor of the hearings that this legislation was in no 
manner intended to expand the availability of the insanity 
defense.16e Regardless which word is applied, the insanity atan- 
dard requires that the lack of appreciation result from mental 
disease or defect. An individual's personal morality will not come 
within the definition unless the aberrant view is the result of the 
diseaseldefect. 

D. TRIAL CONSIDERATIONS 
The use of expert psychiatric testimony will continue to be 

critical to the insanity defense. The narrower definition and the 
limitations on the scope of expert testimony will require counsel 
on both sides of the issue to structure carefully the evidence they 
seek to elicit. All counsel need to pay close attention to the 
relevance of the testimony: 11) the side proffering, in order to 
avoid, if not confusion, loss of attention; and (21 the opposing 
side. in order to keep the panel from being overwhelmed by 
medical jargon. Clearly, the rules of evidence may preclude 
opinions encompassing the ultimate issue. Such questions 86. "In 
your opinion, doctor, could the accused appreciate the quality or 
wrongfulness of his act# would be impermissible under the 
amended federal rule."0 A qualified witness. however, may 
describe the results of his examination. the oresence lor absence1 
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of a disease or defect, the basis far the diagnosis, and the effects 
on the accused's thinking processes. He may also discuss the 
difference between "know" and "appreciate" in a manner which 
would m i s t  the trier of fact. If carefully framed, questions about 
the effect of the mental abnormality on an afflicted individuas 
ability to appreciate the nature or quality or the wrongfulness of 
hs acts should be permissible. 

Part of the rationale behind excluding expert opinion testimony 
encompassing the ultimate issue was the concern that the fact 
finders would be unduly influenced by such a conclusion coming 
from an "expert" in the field. Excluding such testimony, however, 
may not necessarily strengthen the government's position. In  
some instances, the exclusion may be more beneficial to the 
defense than to the government. The opinion a i  an expert that the 
accused did or could appreciate the quality or wrongfulness of his 
acts can topple B carefully constructed defense derived from an 
undisputed mental condition which by its nature may sound quite 
debilitating. In a close case experts from both sides will agree 
that  the accused suffers from a severe mental disease or defect. 
The issue is the effect the mental condition had on the accused's 
thinking processes. The mended rule of evidence not only 
precludes testimony from the defense expert that the defendant 
could not appreciate the quality or wrongfulness of his acts. but 
also precludes the testimony of the government's expert to the 
contrary. I t  can thereby make it very difficult far the government 
to rebut the implication that the mental condition affected the 
defendant's abihty to appreciate the quality or wrongfulnes~ of 
his acts, particularly when both experts agree that there is a 
mental disability. 

The opponent of the evidence should focus on two concepts. 
area of expertise and probative value. Psychiatric testimony that 
does not satisfy these requirements may be excluded. I t  is 
important to distinguish between medical and legal concepts. 
Psychiatrists presumedly are not expert in the latter, and proper 
objection might effectively curtail the breadth of the testimony.17' 
This theory provides an alternative basis for excluding testimony 
an the ultimate issue."z While "insanity" is strictly 8 legal 
concept with no medical s ign i f iean~e , '~~  what about "specific 
intent"? The government counsel may be equally successful in 

Mil R Ebid 702. 
%Id R Euid. 704 daer not presently include the change t o  Fed R Eird 704. 

Executive Order 12C50 IFebru- 19 19861 
worse "P'U note  72 at 18 
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challenging expert psychiatric testimony proferred to show lack of 
specific intent through the challenge that the testimony is outside 
the scope of the witness's expertise as by invoking a blanket 
exclusion. Such a challenge would at  any rate force the proponent 
to establish a foundation for the assertion. Some commentators 
question the existence of this type of expertise.1'4 

A related method of limiting the testimony appearing under the 
guise of psychiatric expertise is to challenge the probative value 
of the evidence. Again. this could provide a successtd objection 
to the introduction of expert testimony about specific intent.175 In 
United States v .  K e p r e ~ s . ~ ' ~  the First Circuit affirmed the trial 
court's exclusion of expert testimony profferred to show that the 
defendant's physical and psychological difficulties adversely af- 
fected his ability "to attend to subtle details in his surroundings 
and to draw conclusions therefrom.""' The court applied Federal 
Rule of Evidence 403 and found the "psychiatric testimony to be 
both misleading and of questionable utility."178 I t  also noted the 
broad discretion that district courts have under that rule. The 
argument is equally applicable to military practice."e 

Another possible challenge to the type of expert psychiatric 
testimony on which the defense frequently capitalizes is to object 
to the relevance of the defendant's medical diagnosis. The 
following argument, though aimed at  the lack of relevance of the 
diagnosis to the issues of specific intent and partial responsibility. 
applies also to testimony about insanity in general: 

First and more important, diagnoses are irrelevant in 
both mens rea and partial responsibility caies because 
they will not help the fact finder assess the legal issue 
that is properly before it. As I have h e a d y  tried to 
show, the real issue is either whether mens rea wa8 
formed in fact or the moral and legal question of whether 
the defendant was less responsible because his contact 
with reality or self control was impaired at  the time. 
. . . [Klnowing whether a defendant suffers from a partie. 

uiar mental disorder according to the currently fashion- 
able diamostic nomenclature is of no use in e, courtroom 

'Arenalla, supm note 72,  at n.33 and accompanying text at 833. 
"Mil R Evid 403 See Houre Hevings, supra note 17 isfatemant oi Srephen A 

"159 F Zd 961 lust Cr. 19851. see also Ulvtad States Y Byera. 730 F.2d 568 19th 

, . I d  BL 964 

"\Id R Ewd 403. 
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in assessing whether mens rea was formed or the validity 
of partial responsibility. The issue is not whether the 
defendant suffers from schizophrenia or another disorder. 
it is whether the legal criterion is met.'eo 

Professor Morse, the author of this passage, asserts also that 
prohibiting testimony of diagnosis will avoid jury confusion and 
the tendency to place undue importance on the label.18: 

The counter-argument is that the label assists the jury in giving 
structure to the testimony. Since the concept of mental disease or 
defect is central to the definition of insanity, the witness should 
be permitted to describe it by name: otherwise the fact finder may 
mistake the condition for no more than an unrelated aggregate of 
symptoms. 

These are only a few examples of how viglance in the 
courtroom can help keep expert testimony in this area within 
reasonable bounds. While counsel each have the usual adversarial 
interests in monitoring the opposing party's witness, the heaviest 
burden is probably upon the judge. Expert psychiatric testimony 
may be subject to unique limitations and the lines between the 
admissible and inadmissible can he indistinct. 

The complexity of the issues magnifies the judge's responsibili- 
ties in giving instructions. If testimony about wrongfulness has 
been confusing. the judge is responsible for providing the appro. 
priate standard.182 He must distinguish between the sanity 
determination with the burden of proof by one standard (clear and 
convincing evidence) on the defendant and the determination of 
guilt or innocence on the merits. The panel has to  understand chat 
proof of the latter by a different standard lbeyond a reasonable 
doubt) remains the burden af the government. To further eompli. 
cate matters, in offenses involving specific intent. extra care must 
go to differentiating that element from the question of sanity. The 
delivery of lucid inscruetions may provide rhe ultimate challenge 
in an insanity defense 

VI. THE PROPOSED BIFURCATED 
VOTING PROCEDURE 

The proposed amendment to the Uniform Code of Military 

''%cor,*, supra note 72 

Justice includes the following provision within 5 850a. 

81 5 1  
" I d  at  63 
'?See United States 9 \IcCrau. 515 F 2d 758 19th Cu 19761 
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(c) Notwithstanding the provisions of 852 of this title 
(article 521, the accused may be found not gvilty under 
this defense only if a majority of the members present at  
the time the vote is taken determines that the defense of 
lack of mental responsibility has been established.188 

Apparently the drafters anticipate a bifurcated vote on findings. 
Bifurcated proceedings are not uncommon to state law when the 
sanity of the defendant is at  issue. The insanity issue may be 
determined before or after the trial on the merits, and even by a 
different jury.184 What is unique to the military system is that 
the sixth amendment right to trial by jury does not apply to 
eourts.martial. There are, however, constitutional limits to court- 
martial procedures.18i To justify a deviation from other 
constitutionally-mandated standards, the government has to show 
that military conditions require a different rule.186 

Because anomalous results could flow from the procedure that 
has been proposed, a challenge is inevitable. As an example. 
consider a panel of twelve members. According to the proposal, 
the panel members first vote on the issue of guilt.18' If eight 
members vote guilty, the panel then votes on whether the 
defendant has met the burden of proving his lack of sanity by 
clear and convincing evidence. If six members vote that he is 
sane, the defendant is convicted of the offense. Between the two 
votes, however. the defendant may be found guilty with as few as 
two members of the panel persuaded that he both is sane and 
committed the offense. The procedure may be compared to taking 
independent votes on each of the separate elements of an offense 
and convicting if on each vote there were twothirds votes cast in 
favor of conviction. Such a voting system offends the underlying 
concept thar each vote far guilt indicates that the individual 
fact finder is persuaded beyond a reasonable doubt that  every 
element has been proven. 

The case of United States v .  G i p s ~ n ' ~ ~  takes this principle a 
step farther. Gibson was charged under a single count with 
transporting, selling. or receiving a stolen vehicle. The judge 
instructed that if each juror was satisfied that Gibson had 
committed any of the acts, though not necessarily the same act, 

"oSes Infra Amendm 
'"LaFaue. $u&a noce 80, at 315. 
"'Srs Kauffman Y S e c r e t q  of the Air Farce. 415 F 2d 991 ID C Clr 19681 
*Courtney Y Wfiams. 1 I . 5  267 IC I A 19761 

'L Sse iuprm now IS3 
F 2d 4s3 l6rh Cr. 18771 
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then they would have reached a unanimous finding of guilty. The 
Fitth Circuit reversed the conviction because of the possibility 
that the jurors disagreed about which act supported the eonvic- 
tion. The court concluded that the procedure violated the defen. 
dant's right to B unanimous jury verdict. Analogously, the 
proposed military voting procedure may deny the courtmartial 
defendant his right to the twethirds vote required for convic. 
tion.'89 

A questionable premise behind the proposed procedure is that 
the requirement that the defendant sustain the burden of proving 
his lack of mental responsibility translates by some implied 
mathematical tormula into a requirement that a majority of the 
individual panel members vote that he is insane. This method is 
oversimplified in its formalistic approach to the new insanity 
standard. While lacking the mathematical precision of the pro. 
posed procedure, a more reasonable application (though traught 
with the difficulties inherent in setting different burdens on 
different partied would be to require for conviction that two. 
thirds of the panel members are convinced both of the defendant's 
guilt and his sanity. The burden of proof and the standard of 
persuasion would relate only to each panel member's individual 
deliberation process, not to the arbitrary measurement of an 
aggregare vote. A Sew Jersey court in addressing a related issue 
noted: 

The court is aware that the burden of proof has no 
relevance to the required number of jurors who muat 
agree on a verdict. The burden of proof generally refers to 
the quantity andror quality of the evidence and not the 
number of jurors who must be swayed by the evidence.lQo 

Yet. the converse is precisely the assumption underlying the 
proposed voting procedure. 

While not directly applicable. civilian law may assist in the 
analysis of the constitutionality of the proposed bifurcated voting 
procedure. Proponents may turn to 1927 legislation in California. 
The law, which remained in effect for the next twenty years. 
provided for a bifurcated sysrem in which, among other things. 
the defendant could be tried either bv the Same or different iuries 

'*The proposed blll a d d  d a w  s canvlctlon lf no more than half the panel 
members iind the accused insane. not airhsrandmg fhsf UCl l J  art 52 requires 
fhsC two-thuds of the panel members concur that the defendam LQ milty Eo 
support B c a n ~ ~ e t i o n  Sie infra Appendix 

=State Y Pennmgton. 131 S S Super 1. 3. 328 A 2d 41, 16 isup Ct Lsr Dlv 
1974,  
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in the discretion of the trial court.Ls1 A due process challenge to 
the bifurcation of the issues in general withstood challenge in 
People v. Troche.1BZ The California Supreme Court rejected 
Troche's contention that the court deprived him of due process by 
excluding proof of his mental state in the trial of his guilt. The 
court's analysis was essentially that "the words 'due process of 
law' merely mean law in its regular course of administration, 
according to prescribed forms and in accordance with general 
rules for the protection of individual r ight~." '9~ 

In People v .  Leong F ~ o k , ~ ~ '  the court rejected a contention that 
the bifurcation subjected the defendant to double jeopardy. The 
court reasoned in Leong Foak. as it had in Tmcho, that the two 
proceedings were merely phases of a "single trial." While the 
issue of different juries had not yet arisen, the "single trial" 
theme is important in assessing the court's analysis when two 
juries were involved. 

The court stood behind the theory when addressing cases which 
because of deadiack on the issue of insanity were tried by two 
separate juries.106 In People v .  Messerly, the court explained, 
"[wlhen there has been a failure of trial by disagreement of the 
jury, the status is the same BS if there had been no trial.1*6 
Colorado applied a similar analysis in Leick U. People.18' 

A bifurcated procedure may generally satisfy due process 
requirements, and the foregoing discussion provides examples of 
systems which survived attackbat least to the level of review 
sought. The legal analysis, relying as it does an what is surely the 
fiction of a single trial when applied to determinations by 
separate juries, is fragile at  best. A sound basis for B law which 
permits not only bifurcation, but also trial by two separate juries 
is necessary if the procedure proposed for bifurcating the issues 
by vote in courts.martial is to pass constitutional muster. 
Bifurcation of the issues before the same civilian jury is not 
analogous when the requirement of unanimity on the insanity 
issue. upon which Troche explicitly relied, precludes the possibil. 
ity that the defendant could be convicted when as few as 

Rev BO6 119611 
"206 Cd. 3 5 ,  2 7 3  Pac 7 6 7  119291 
"206 Cal at 42,  2 7 3  Pac 1 6 7 .  7 1 0  
"206 Cal. 64,  273 Pae 719 119281 
"People Y Farslm, 214 Cal 396. 5 P.2d 893 119321, People Y Merrerly, 46 Cal 

'-46 Cd App 2d at  721.  116 P 2 d  at 7 8 3  
"'136 Colo. 536 322 P 2d 674 11QES1 

App 2d 1 1 8 .  116 P 2 d  7 S 1  !Diel CL App 19411 
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anesixth of the jurors agree that he is guilty and sane. The 
Troche requirement for unanimity was affirmed as recently as 
1974 by the California Court of Appeal in People v Bales 108  The 
court noted, however, that the requirement was not constitution. 
ally mandated. 

A California court summed up the problem with the voting 
procedure that has been proposed: 

Insanity is merely a separate defense to the charge of a 
crime. It is therefore necessary that the jury shall 
unanimously determine the merit of a defense of insanity 
like any other defense to an alleged crime before the 
accused person may be found guilty of the offense with 
which he is charged.. . . In support of the rule requiring 
an unanimous verdict on the iame of insanity imposed in 
a criminal action. it has been frequently held that the 
procedure prescribed . . .requiring separate hearings be- 
fore the s m e  or different juries upon the crime with 
which the defendant is charged and upon the special 
defense of insanity are, in effect, but one and the same 
trial.. . . I t  is inconsistent to hold that an unanimous 
verdict is required on certain issues of a criminal case. 
and that a valid verdict affecting another issue of the 
s m e  case may be rendered by the concurrence of B lesser 
number of the jurors.1e9 

Although due process may not require unanimity. a departure 
that substantially affects the threshhold far B conviction to the 
detriment of the defendant has serious constitutional implications. 
The Supreme Court. in Johnson u Loiiisiana,'oo held that a 
nineto-three vote was consistent with the requirement that proof 
be beyond a reasonable doubt. but Justice Powell in his eoncur- 
ring opinion indicated that a lesser ratio might lead to a different 
result.201 

vrr. THE MILITARY DEFENDANT WHO IS 
ACQUITTED BY REASON OF INSANITY 

Conspicuously absent from the proposed legislation are any 
provisions for managing the defendant who has been acquitted by 

"'38 Cal App. 3d 3 6 4 .  113 Cal Rprr 141 ICf App 18741 
'"People Y Chamberlam E5 P Zd 240 242. supoireded kn 7 Cd Zd 217 60 P 2d 

'"406 E S 356 119721 
" I d .  at 366-380 IPareU. J 

299 IDisl Cr App 19361 Icifafion~ ommedl 

concurnngl. 
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reason of insanity. Most of the problems that moved Congress to 
reform this area of the law apply when a service member prevails 
with an insanity defense.2O2 Since the only verdicts are "guilty" 
and "not guilty," any commitment procedures will be according to 
a higher standard of persuasion with the state bearing the 
burden. I t  may be, in the case of a soldier, more difficult to 
persuade the local civilian authorities to take an interest in an 
individual who is basically transient to the area. The only 
significant difference between the relationship of the acquitted 
soldier and that of his civilian counterpart to their respective 
systems of justice is that fallowing trial the soldier remains under 
military control. Thus, there is a mechanism for continued control 
in place in the military system where none existed for the federal 
civilian acquittee. Unfortunately, the law takes no advantage of 
the military system's inherent authority in this regard. The Army 
can either retain him on active duty (rather unlikely under the 
circumstances) or separate him from military service. The focus of 
the pertinent Army regulationsgoa is the severance of control. A 
commander who takes an interest might alert the local authori. 
ties, but there is no requirement or particular mechanism for 
notification. Consequently, in the caw of a soldier acquitted by 
virtue of insanity, all the criticisms leveled at  the federal system 
prior to the Insanity Defense Reform Act apply with the 
additional aggravation that upon discharge the individual can 
appear in a totally unsuspecting community. 

At a minimum. military law should provide far a finding of not 
guilty only by reason of insanity. I t  would occur when fewer than 
two-thirds of the panel vote for a conviction but enough ad&. 
tianal votes to constitute twethirds would be east far a finding of 
not guilty only by reason of insanity. Depending upon the state. a 
verdict of not guilty by reason of insanity provides the basis for 
temporary eommitment.204 To the extent the armed service9 have 
valid reasons to avoid involvement in civil commitment proceed. 
ings. it is difficult to perceive any rationale for not appropriately 
characterizing the nature of the courbmartial verdict. Perhaps it 
is feared that the characterization would impose a duty on the 

"?See supra notes 21.23 and accompmymg text. 
" S e e  Dep't of Army, Rag. No 631-100. Persome1 Separsfionr . Officer 

Personnel p8m 6 4  I1 Augvst 19821: Dep't of Army. Reg KO. 635-200. Personnel 
Separations-Enhnted Personnel 15 July 19841, Dep't of Army, Reg No 635-40. 
Periannel Separations-Physical Evaluation for Retentran. Retuemenr. or Separa- 
tion 113 Dee. 19851. 

"In Eluted Slates V. Jones 463 U S  364 119831 the Supreme Court held that 
sn acquittal by isason of mani ty  WBQ mfficiencly pmbsnve to iustdy commit- 
ment 
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armed service3 to take other steps t o  protect the inmvidual or the 
public. The lawsuits that  have been filed against the government 
and individuals on tort theories should demonstrate that these 
will occur without an explicit duty to act.2Qi 

In fact it would not be unduly burdensome for the military 
services to take some of the measure3 that have heen made law in 
the federal system. The acquitted soldier is already under the 
control of B commander. The armed services have the resources. in 
some regard to an even greater extent then the civilian commu. 
nity. to hold a preliminary commitment inquiry. A military judge 
could preside over the proceedings. The expert witnesses are likely 
to he military doctors or government-employed civilians. The 
same type of coordination between the U.S. attorney's office and 
an appropriate atate hospital which now takes places in federal 
civilian commitment proceedings would he feasible. Obviously, 
there are circumstances under which some of these measures 
would he impracticable. and alternatives could be made available 
to commanders to allow for such circumstances e.3 when the 
soldier is overseas or aboard ship. At some point the soldier will 
be transferred to B location for out.proeessing where another 
party could he responsible for making arrangements for any 
appropriate formal commitment proceedings. At a minimum. since 
the armed services are not designed to he a social welfare agency, 
the law could provide that custody of the individual upon 
discharge is transferred to the Attorney General. In this event 
the same laws applicable to the civilian acquitted in federal court 
could apply. While the latter solution has the advantage of not 
burdening the armed services with yet another administrative 
procedure, the further removed the process is from the injury, the 
leas interest there is in ensuring that the defendant is adequately 
evaluated and committed as appropriate. The failure to address 
the very real problem of the dangerous individual on the loose 
would be irresponsible and short-sighted. The victims of a daw 
germs soldier may very well belong t o  the military community. 
And when they are innocent members of the civilian population it 
becomes even more apparent that the military system has heen 
derelict. Ignoring the problem will not make it disappear. A hill 
addressing other changes having to do with mental responsibility 
provides an excellent vehicle for the armed services to aaaume 
responsibility for those insane individuals who pose a danger. 

'm'See, e g .  Kahn \ Uruled Srales 729 F 2 d  1120 (5th Clr 18841 lfhe gouerment 
had B duty Lo the famrly of B deceased soldier t o  handle rhe remans m accordance 
with them rahglovi behdsl. 
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VIII. CONCLUSION 
In general the federal legislation effecting a revised insanity 

defense reflects careful consideration of the rights of the defen. 
dant while addressing public concern for protection from danger. 
o w  individuals, whether they are sane or insane. The law never. 
theless has problem areas which will be sources of litigation. Some 
of these arise simply because the new law takes away mme of the 
benefits defendants raising the defense previously enjoyed. The 
government no longer bears the burden of proof, and certain 
defendants will undoubtedly challenge the legality of the change 
to that effect. Responsible legislation cannot always avoid legal 
controversy. 

Other problem areas arise from ambiguities in the law. For 
example, it is unclear whether Congress intended a blanket exclu- 
sion of psychiatric testimony when it is not offered in conjunction 
with the insanity defense. Those drafting changes to the military 
insanity defense should examine these types of problems in the 
Insanity Defense Act and evaluate whether the government's 
interests truly require aggressive measures. The more restrictive 
limitation on the use of expert psychiatric testimony provides an 
obvious example of an issue which has already precipitated litiga. 
tion.206 I t  would seem imprudent to invite a controveray of consti. 
tutional dimension when the rules of evidence can provide adequate 
control over irrelevant, misleading, or nanprobative testimony.207 

The changes to the federal law tightening the definition of 
insanity and shifting the burden of proof to the defendant sub- 
s tan t idy  strengthen the government's position. I t  is unnecessary 
to push to the limits of the law for a marginal additional 
advantage in obtaining a conviction, particularly when the rules 
of evidence provide a validated method to address many of the 
government's concerns. 

From the government's perspective extended litigation con- 
sumes valuable resources and frustrates the administration of 
discipline regardless of the outcome. When grounds for reversal 
can be circumvented without compromising the government's 
interests, the system benefits. The military justice system can 
best address insanity defense inform by selectively incorporating 
provisions of the Insanity Defense Reform Act and by interpret. 
ing these provisions with caution. 

'-United States V. Frisbee 823 F Svpp 1217 IKD Cal 19861. 
'*'See e . 8 .  Y d  R Evid 103 
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APPENDIX 
A BILL 

To amend chapter 47 of title 10, United States Code. Ithe 
Uniform Code of Military Justice), to establish procedures eon- 
cerning the defense of lack of mental responsibility. and for other 
purposes. 

Be it enacted by the Senate and House of Representatiws of the 
United States of Arnen'ca in Congress assembled 

SECTION 2. !a) Subchapter VI1 of Chapter 47, title 10. United 
States Code, is amended by inserting after section 860 !article 501 
the following new subsection (article): 

' ' 4  850a. Art. 508. Defense of Lack of Mental Responsi. 
bility. 

"!a) It is an affirmative defense in a trial by court-martial 
that, at  the time of the commission of the acts constitut- 
ing the offense, the accused, as a result of a severe 
mental disease or defect. was unable to appreciate the 
nature and quality or the wrongfulness of his acts. 
Mental disease or defect does not otherwise constitute a 
defense. 

"(b) The accused has the burden of proving the defense 
of lack of mental responsibility by clear and convincing 
evidence. 

"jcj Notwithstanding the provisions of section 852 of this 
title (article 52i, the accused may be found not guilty 
under this defense only if a majority of the members 
present at the time the vote is taken determines that the 
defense a i  lack of mental responsibility has been estab. 
lished. 

"id) Subsection ! c /  does not apply to a courtmartial 
composed of a military judge only. The military judge of 
such a court-martial shall determine whether the defense 
of lack of mental responsibility has been established." 

(bi The table of sections at  the beginning of such subchapter is 
amended by inserting after the item relating to section 860 
!article 5Oi the following new item: 

p 86Oa. 50a. Defense of Lack of Mental Responsibility. 
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TRADE SECRETS AND TECHNICAL DATA 
RIGHTS IN GOVERNMENT CONTRACTS 

by Captain Donna C. Maizel' 

I. INTRODUCTION 
Delivery of information is the key difference between sales in 

the open market and sales to the armed se-ces. In the mar- 
ketplace, the sale of an item involves only the delivery of that 
tangible item. Sales to the armed forces are different because data 
must be generated to accompany the item.1 Accompanying data 
may include original blueprints, engineering designs, computer 
programs. operating manuals. or information regarding chemical 
compositions, component parts, materials, manufactvring proc 
esses, and The data represents the sum total of the 
manufacturer's knowledge and expertise in producing or manufac- 
turing the military weapons or equipment to be delivered under 
the contract. A complete technical data package is am instruction 
guide which would educate any reasonably skilled manufacturer in 
how to produce an item. 

Information, in the context of Government contracting, is a 
valuable property right. The owner of the right to reproduce and 
exploit the knowledge might be the concept-developer. the manu. 
facturer, the supplier of funds during development. the deviser of 
teats to prove the item functions, or the ultimate purchaser of the 
item. The question of who o m s  the rights to technical data has 
never been answered to the satisfaction of all the parties in the 
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Univeriity Sonoms, 1914, J D ,  Hastings College of Law, Umversify of Califorma, 
San Fianeiaco, 1978: LL.M., George Washvlgton University. National Law Center. 
1981. Completed the Judge Advocate Officer Basic COYTSB. 1979 and the 34th 
Judge Advacate Officer Advanced Caurae. 1988. Author of Udnalya~s, The Ssoich 
and Sailurn Arpmtr, 14 The Advocate 402 11YS21. A n  Innocent Ma+ Thn Aeeussd 
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contracting process. Between 1948 and 1964, technical data rights 
regulations were completely revised four times3 in an effort to 
arrive at  an interpretation acceptable to both the Government and 
defense contractors. Early regulations granted the Government 
complete access to data, but later revisions conferred increasing 
power upon contractors to reserve ownership rights in data. After 
a major revision in the 1964 regulations, which permitted contrac- 
tors great leeway in preserving rights in data, no major substan. 
rive regulatory change occurred for the next twenty years, 
although minor revisions in procedural aspects of technical data 
rights protection were implementd4 The failure to implement 
revisions to the regulations did not indicate that agreement had 
been reached in interpreting technical data rights. The period 
between 1964 and 1984 saw parties litigating a wide variety of 
issues relating to technical data rights in bid protests before the 
General Accounting Office (GAOI, actions seeking injunctions and 
damages in federal district court, and claims adjustments proceed. 
ings before the Court of Claims and the Armed Services Board of 
Contract Appeals. The flurry of litigation produced criteria to 
measure rights in technical data. 

By 1984 a new factor had entered the realm of technical data 
rights. Public outrage over high prices charged by contractors in 
spare parts procurement caused Congress to reexmne the field 
of technical data rights.6 Congress resolved to break the d e  
source procurement cycle and introduce greater competition into 
Government procurement.6 Congressional efforts to increase corn 
petition through the Competition in Contracting Act,' the Defense 
Procurement Reform Act,% and the Federal Procurement Competi. 
tion Enhancement Acts included directives to revise technical 
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data rights regulations. The focus to resolving technical data 
rights issues has returned to the regulatory arena. Now the 
pendulum is swinging back to favor Government interests. This 
article will trace the evolution of regulations implemented in the 
past and those proposed today, and examine the philosophies 
which have prompted favoring Government or defense industry 
interests. 

One concept has been viewed as key to a resolution of disputed 
ownership rights in technical data for the last twenty years. This 
is the definition of the phrase "developed at  private expense." 
This article will chronicle the attempts of courts, boards and 
regulatory bodies to define this critical concept and conclude with 
B prediction of how it will be defined in the future. 

11. THE CONFLICT: THE DIVERGENT 
INTERESTS OF THE DEFENSE INDUSTRY 

AND THE GOVERNMENT IN 
PROTECTING TECHNICAL DATA 

Private industry has an interest in protecting technical data 
because maintaining confidentiality permits it to maximize prof. 
its. Profits are increased when one company enjoys a competitive 
advantage over its competitors due to its technical expertise and 
superior knowledge. On the other hand, losses may occur when a 
company invests sizable private resource8 into developing a 
technical innovation which then falls into the hands of a 
competitor. The competitor is able to exploit the innovation 
without having invested in its development and without having to 
recoup that investment from its sales. Naturally the competitior 
may then charge less for the same innovation. When technical 
data is used in competitive reprocurement. a contractor's design 
and engineering drawings are made public by the Government in 
a solicitation, Trade Secrets are revealed to the Contractor's 
competitors. Contractors who sell to the Government want to 
safeguard their data to prevent exploitation by their competitors 
and retain a Competitive advantage. Above d, the developer of 
an innovative technical invention wants to maximize sales poten. 
tial by keeping the technological design data secret. Indeed, the 
existence of the company itself may depend upon exclusive access 

2303~. 2304 2310, 2311, ~ ~ i i e  15 55 637. 644. ~ i t i e  41. $8 251 nota, 253, 
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to a trade secret.'O The most famous trade secret is also one of 
the oldest. The 100.year.old formula of Classic Coke is h o r n  to 
only two people in the world two corporate executives who are 
forbidden to fly on the same airplane together. The need for 
secrecy is 60 acute that the company has defied a court order to 
produce the recipe." 

Secrecy is just as important to many technologically progres. 
sive companies. These companies fill Government contract3 with 
innovative products that may evolve into new generations of 
products every two or three years.12 I t  is not worth the time and 
effort to apply for a patent to protect the product for seventeen 
years. The greater danger to them is that in registering for a 
patent. the high.tech Secret will be disclosed to their competitors. 
Technological innovations are increasingly important in advanced 
weapon development. Private industry applies state-of-the-art 
techniques to produce weapons and equipment which quickly 
become outdated. The military and private industry interests 
diverge over the use of technical data containing the secrets of 
these techniques. Technological breakthroughs mew more rapidly 
when one designer has access to another's data and can build 
upon it. The military's interest is in sharing technology to keep 
costs down and promote further breakthroughs. 

The military interest in sharing technology is twofold: to obtain 
adequate competition in weapons procurement and to counter 
Soviet advances. If all competitors have access to the same 
technical data base, no competitor enjoys a built-in advantage so 
competition is enhanced. If rights to use engineering designs are 
obtained. the designs can be incorporated into a solicitation for 
both the initial procurement and for obtaining repair parts. This 
promotes competition. If only one source has the requisite 
expertise and technical data to supply an item, the item muat be 
procured on a sole source basis. When sole source ia the m e a s  of 
acquisition, prices are inevitably higher." Additionally. if only one 
source of supply has the data to supply an item, Government 
interests are harmed when that sole source is unable to produce 
items of sufficient quantity or quality. 

Although competition is important to keep prices from need. 
lessly escalating and to assure that  supplies will be available, a 

Schnffrer and Bronson, B u i i n e i r r s  Struggle Lo K e e ~  Their Secrrts, U S  New8 

Id 
" I d  
Srr ~ ~ n r r u i h  H.R Rep. No 690. sup70 note 6. et  12.14 

& il'orld R e p ,  Sept 23 1985 at  5'2 
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more compelling reason to share technological breakthroughs is to 
keep pace with Soviet advances. Major General IMG) Richard 
Kenyon, Army assistant deputy chief of staff for research, devol. 
opment and acquisition, estimate3 that tho Soviet army is twice 
as large as ours, and the Soviets spend twice as much as we do 
for research and development. To counter Soviet combat effective 
ness, MG Kenyan believes American research and development 
must stress "fielding new equipment quickly, advancing our tech. 
nological base development, adjusting our tactic. with new devel- 
opments. and coordinating efforts with our defense industry."l< 

The need to quickly develop weapons to counter Soviet ad- 
vances speaks to the need to share technological data. Finding the 
correct technical solution for problems as they emerge is possible 
only by having access to prior solutions, and perhaps more 
importantly, by knowing which avenues are dead.ends. The 
conflict of national security and public interest against the 
interest of private industry in confidentiality gives rise to the 
need to regulate technical data rights. 

111. TRADE SECRETS IN GOVERNMENT 
CONTRACTS 

A. CLASSIFICATION OF INFORMA TION 
Knowledge and expertise in the context of Government con. 

tracts can he classified as information falling into one of three 
categories: data which is public knowledge, data which is 
protected by patent or copyright, and data which is a trade 
secret.ll Public knowledge encompasses matters which are in the 
public domain-the accepted trade practices and customary ways 
of doing things. Similarly, matters protected by copyright and 
patent are known to the public. hut the holder of the patent 
receives a monopoly for seventeen years for the use of the 
inventim'6 Thus, the technical data required to manufacture the 
item is registered" and when the patent expires the data becomes 
part of the public domain.18 The salient characteristic of a trade 

"Kenyon. Innouafm and Creaitriiy ~n Ann) R m .  Army RD&A. Jan.-Feb 
1985. ac 23. 

"Subcommittee No 2.  supra note  1, sf 33 
"35 U.SC 5 154 119821 
136LSC (1112118821 
"See United States v Dubher Condenser COT.. 288 U.S. 178. 187 119331, w h e h  

9 m e a  that  full and adequate disclosure of palentad rnvenfmns 13 necennary PO that  
the pubhc may P T B C ~ I C ~  the invention without restriction and profit by ita use at 
the end of rhe 17-year period. 
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secret is the degree of confidence in which it is held. A trade 
secret is a property right in information which has value only as 
long as it IS held in confidence. Once a trade secret is disclosed to  
others the information's value is greatly reduced. 

B. CHARACTERISTICS OF A TRADE SECRET 
I Limited Rights  in Technical Da ta  

Protectable property rights in Government procurement are not 
defined as trade secrets. but they share many of the same 
characteristics. The term employed in the Government procure. 
ment context, technical data. is defined as "recorded information, 
regardless of form or characteristic. of a scientific or technical 
nature."lQ Assertion of limited rights in technical data is tanta. 
mount to a declaration that the information is a trade secret and 
many of the same principles apply. The data must be unpublished 
and confidential.20 The data may not be in the public domain or 
be data which has been or is normally released by the contrac. 
tor.21 If data has been made public then limited rights in the data 
may not be asserted. These restrictions mean that limited rights 
in technical data must be in the nature of a trade secret. 
Although the regulations do not define trade secrets. a definition 
may be gleaned from examining the term in other contexts. 

2 As Defined by Restatement, Torts. 

An exact definition of a trade secret is not possible, but the 
most comprehensive definition is in Restatement, Torts 119391.** 
Treatment of trade secrets was omitted from Restatement of 
Tarts, 2d, an the grounds that trade secret coverage fell outside 
traditional tort law and was more properly included under the law 
of unfair competition and trade regulation. The 1939 definition 
has nevertheless been adopted by numerous state and federal 
circuit courts:1S 

Definition of trade secret. A trade Secret may consist of 
any formula, pattern. device or compilation of information 
which is used in one'b business, and which gives him an 
opportunity to obtain an advantage over competitors who 
do not know or use it. I t  may be a formula for a chemical 
compound. a process of manufacturing, treating or pre- 

'*DAR 5 2Ollbi I1 July 19761 
>ODAR 5 9-202 2 ic l  (1: May 19811 
"DAR 5 9.202 21bii61 115 May 19011. 
'W~staiemenc of Torts 5 767 commenr b 119391 
"R hli lgim Mllgnm on Trade Secrets. 55 2 01- 09 119168 
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serving materials, a pattern for a machine or other device, 
or a list of customers. I t  differs from other secret 
information in a business lsee 5 1591 in that it is not 
simply information as to single or ephemeral events in 
the conduct of the business, as. for example, the amount 
or other terms of a secret bid far a contract or the salary 
of certain employees. or the security investments made or 
contemplated, or the date fixed for the announcement of 
a new policy or for bringing out a new model or the like. 
A trade secret is a process or device for continuous use in 
the operation of the business. Generally it relates to the 
production of goods as, for example, a machine or 
formula for the production of an article. I t  may, however, 
relate to the sale of goods or to other operations in the 
business. such 8s codes for determining discounts, rebates 
or other concessions in a price list or catalogue, or a list 
of specialized customers, or a method of bookkeeping or 
other office management.24 

Secrecy and novelty are both factors to be evaluated in arriving 
at  B trade secret classification. Factors to be considered in 
evaluating the secrecy elements are: tho extent to which the 
information is known outside of one's business; the extent to 
which it is known by employees and others involved in one's 
business; the extent of measures taken to guard the secrecy of the 
information; the value of the information to the owner and to its 
competitors; the amount of efforr or money expended in develop. 
ing the information; the ease or difficulty with which the 
information could properly be acquired or duplicated by others.25 

The novelty requirement is not rigorous. The secret may consist 
of a "process which i6 clearly anticipated in the prior art or one 
which is merely a mechanical improvement that a goad mechanic 
can make."26 

3. As Defined in Proposed Uniform State Law 

The Uniform Trade Secrets Act,lr approved by the American Bar 
Association in February 1980, provides the following definition: 

"Trade secret" means information. including a formula, 
pattern, compilation. program, device, method, technique, 
or process. t h a t  

"Restatemsnt of Tarts B 767 comment b 119391 
"Id. 
"Id 
' 1 4 U L A  637119801 
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lil derives independent economic value, actual or poten. 
tial, from not being generally known to, and not being 
readily ascertainable by proper means by, other persons 
who can obtain economic value from its disciosure or use, 
and 

lii) is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.26 

4. As Dofinad By  tho United States Supreme Court 

The Supreme Court, in Kewonrr Oil Coip. U. Bician Corp.,z* 
compared trade secret protection to patent protection in the 
course of concluding that federal patent law did not preempt state 
trade secret prateetions.3Q Patents are limited to a "process. 
manufacture, or composition of matter, o r ,  , , improvement 
thereof" which fulfills the three conditions of novelty. utility and 
nonobviousness.~l The standards for the issuance of a patent me 
rigorous, but if a patent is granted the right of exclusion goes t o  
independent creation as well as to copying the invention.J2 

Trade secrets are discoveries, not inventions, and discovery is 
less than an invention. The discovery need not be unique, but 
must be to some degree novel. Knowledge which is not novel is 
generally known. because that which does not possess novelty is 
usually known to a sufficient number of people to qualify as being 
in the public domain. 

The Supreme Court stated that the protection accorded the 
trade secret holder is against improper disclosure or unauthorized 
use of the trade secret. The Court viewed trade secret protection 
8s weaker than that accorded by patents: 

While trade secret law does not forbid the discovery of 
the trade secret by fair and honest means, e.g.. indepen- 
dent creation or reverse engineering. patent law operates 
"against the world." for whatever purpose for a signifi. 
cant length of time , . Where patent law operates as a 
barrier. trade Secret law functions relatively as B sieve.33 

"Id sf $ l l P l  The proposed act % a i  recommended for ensclmeni m all alates R 

"416 C.S 470 119741 
"Id.  at  476-71 
' I d  st 176 
'*Id. at 478 
' , Id  af 490 

Milgrim. w p m  note 23, det& the state by stale v m s f m i  in che Act 
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C. FACTORS CAUSING DATA TO LOSE TRADE 
SECRET STATUS 

1. Information in the Public Domain. 

Trade secrets have no expiration period. But if independent 
invention, accidental disclosure, or reverse engineering deliver the 
data to a competitor, there is no right of The subject 
matter must be secret, not public knowledge and not a matter of 
general knowledge in the trade or business.36 The confidence is 
not last if the trade secret is revealed under an obligation not to 
disclose it, such as disclosure to an employee or licensee. If 
discovered independently. two parties may share the same trade 
secret.gb 

Knowledge which is a common shop practice does not possess 
that degree of novelty to permit classification as a trade secret. A 
combination of known practices in a novel manner might be 
accorded protection. An alleged trade secret made up of a series 
of steps constituting common shop practice may be denied limited 
rights protection if placing the steps in combination involved no 
great effort, even though knowledge that the combined process 
works will benefit others.3' 

2. Reurrse engineering. 

The Government may purchase commercially available items 
and supply the items as Government-furnished property to other 
contractors for reverse engineering purposes as long as protected 
data does not accompany the item. A tangible item sold to the 
Government for test and evaluation purposes can be used as a 
sample in a request for quotations seeking purchase of greater 
quantities of the item.38 

Processes independently discovered by the Government or 
another firm are not protected against disclosure by the Govern- 
ment.JQ Of course. when the Government already possesse8 the 
trade secrets of a contractor. it would be difficult to prove that 
the discovery by another Government agency was independent. 
The same difficulty would not bar the use of data independently 
generated by an outside source. The Government may even use 

" I d  at 476 
'Old. 
'&Id.  
"Comp Gen Dee. B.187051 (16 Apr 19771 71-1 CPD para 262. 
'Comp. Gen Dec. B-216236 ill Dec 19841, 84-2 CPD par8 648 
"Ferrohe Gorp Y General Anillne and Fllm Corp., 207 F 2d 912 lllh Cir 19531 
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the trade secret drawings in its possession for comparison 
purposes with the independentlygenerated data.<@ 

Reverse engineering is complicated when comparison of specifi- 
cations will not reveal a match and testing procedures must be 
Implemented. When brand name or equal supplies4' are solicited, 
or replacement parts sought,'z unapproved souicei may qualify 
their products under suitable testing procedures. The Government 
will not undertake the expense of running test$ far comparison 
purposes when reverse engineering or independent discovery is 
claimed by a eontractor.43 

3. Use ofPropiietory Data By Third Parties 

The use of proprietary data by a competitoc is a breach of 
confidentiality. but the GAO will not consider under its bid 
protest procedures a claim that a competitor has wrongfully 
appropriated another's proprietary data.'* GAO will not become 
involved in private party disputes, When a protestor claims that 
proprietary data was wrongfully transferred by former employees. 
this is again a private party dispute which GAO will not decide.'j 

4 Inaduertont Disclosure B y  Government Employees. 

When the Government has wrongfully disclosed data to de- 
scribe the Government's requirement in a solicitation, GAO will 
sometimes order cancellation of the solicitations and recommend 
that award be made to the owners of proprietary data an a sole 
source basis, particularly if the contract has not yet been 
awarded.46 But when the Government inadvertently discloses 
technical data, the confidentiality requirement has not been 
wrongfully breached and no corrective action will be taken. 
Furthermore, GAO will not decide asserted violations of the Trade 
Secrets Act, because there is B need for judicial determination of 

"46 Comp. Gen 605, 607 119681 
"Comp. Gen Dee 8-192519 13 Apr 19791, 79-1 CFD para 229 
"Comp. Gen Uec B-198937 12 Oct 19811. 81-2 CPD para 210 
"Comp. Gen Uac 8.299505 122 Sapf 19831, 63-2 CPD piva 359 Camp Gen 

Uec 8-206879 129 Om 19621 82-2 CPD para 383 
"Comp Gen DIC 8-216028 130 K o r  19%). 84-2 CFD para. 589. Camp Gen 

Dec B-211789 123 Aug 19831, 83-2 CPD para 242, Comp Gsn Use 8-209465 125 
July 19831, 63.2 CPU para 121 Camp Gen Uec B-207213, B-207266 B-207266 2.  
B-207267 B-207295. 8.207296 16 May 19821, 62.1 CPD para 435 on sconsidiru- 
Lion Camp Gen Dee 8.207294 110 May 19641, 82-1 CFD para 451: Camp Gen 
Dee. 8 186958 110 Jan. 18771 77-1 CPD para 17 
"Camp Gen Dec B-217038 2 17 Feb 19851, 86-1 CPD para. 159 
"43 Comp Gen 193 119631. 49 Comp Gen 28 119691 !*here II IS clear rhsf rhe 

agenc) has mieappropriated data. the remedy will be elfher t o  award the contract 
on a d e  muice basis or oml  the data from the ~ohc~Iafionl 
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conduct violative of the Trade Secrets Act." When a protestor 
suspects that  a contracting agency may have released or will 
release proprietary data to a competitor, but this is denied by the 
agency, the protestor has not met the burden of establishing his 
claim. The protestor bears the burden of presenting clear and 
convincing evidence of rights in proprietary data.4s 

IV. HISTORICAL REGULATORY 
TREATMENT OF TECHNICAL DATA 

RIGHTS 
The treatment of protectable trade secrets in technical data is a 

relatively new area of the law. The United States has fielded B 

standing peacetime army only since the end of World War 11.48 A 
defense industry has emerged since that time consisting of 
corporations selling primarily or exclusively to the Government.so 
In the late 1940's the concept of protecting technical data or 
trade secrets was unknom.6' There were no definite rules or 
regulations even pertaining to patents during World War II.ss 
Following the war, Congress passed the Armed Services Procure- 
ment Act, which established procedures for military procure. 
~ n e n t . ' ~  A regulation implementing the Act, the Armed Services 
Procurement Regulation IASPR) was adopted effective 19 May 
1948.54 No mention appeared in the original ASPR regarding 
technical data. The regulations expressly covered only data 
protected by patents and copyrights.55 As the fledgling defense 
industry grew to include the giant corporations which exist today. 
pressure was exerted to include neater protection for technical 
data. A review of the changes wrought in the regulations reveals 

'Comp. Gen Dec 8-208481 128 July 15821. 82.2 CPD para. 85. 
"Comp. Gen Uec. B-199635 126 M a r  19811, 81.1 CPU pwa 225 Camp G m  

Dec. B-181061 I15 Apr 19771. 77-1 CPD para. 262: Comp Gen Uec 8.177486 112 
Mar 15741, 74.1 CPD pars 126. 52 Comp Gem. 773 115731 
"J Goadwm, A Brotherhood afAirni 115651 
'The hlslary of am of the mast powerful and controversd defenre contraccara. 

, Subcamnuttee No 2, s u ~ m  note 1, m t  31 
General Dynaucs  18 chronicled yl A Brotherhood of Arms. supm now 45. 

ll/i  

"10 U.S.C 8 137 11982 & Svpp I11 15851 
"Sss Bell HeBcoprer Textran. ASBCA No. 21152. 85-3 BCA p a s .  18.416, for 

Judga Lane Q scholarly diseaurrs detecting the rooto of Lechmcal dam rights m the 
parent rights clauses of the Army Procurement Regularions of World War I1  and 
the early Armed Services Pmcurement Regularianr. and examining &he apphcafion 
of techmeal data rights by subsequent r ~ g ~ l a m r y  bodlea 

.'Hmnchs. Proprietary Dam and Tmds SOCII~I Under Department a i  Defense 
Contracts 38 Md. L Re\,. 81 115671. 
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ever growing protections for industry in the Government treat. 
ment of technical data. 

A. THE 1955 RE VISIONS 
Specific treatment of technical data first appeared in the 1955 

version of the ASPR, in the paragraph designated "Technical 
Data in Research and Development Contracts."66 Complete rights 
to reproduce, use and disclose data for Government purposes were 
delivered to the Government in all contracts for experimental or 
research work. Even data that originated prior to contract award 
was included. The data could be used for competitive 
reprocurement or for any Government purpose. The paragraph 
included "reports. drawings, blueprints, data and technical infor- 
mation" within its purview.5' The treatment accorded technical 
data mirrored the standard treatment given patents under the 
Patent Rights clause.68 One paragraph that had formerly been 
part of the patent rights section of the regulation had merely been 
deleted from the Patent Rights clause and listed separately.s* 
This paragraph did not make any provision for protecting the 
contractor's trade secrets once they were divulged to the Govern- 
ment. Unless the contract included the cost of the data in the 
overall contract price, no payment was payable to the contractor 
for his proprietary information.60 

"The t e l l  of the paragraph reads. 
8 9-112 Technical data m mseuch and development contracts The 
ciause s e t  forth below s h d  be included m all contracts far expenmen. 
tal. development or research work 

Reproduction and Use of Techlucal Dara 
The contractor a p e s  to and doer hereby pant LO the Government t o  
the full extant of the contractor B rrghr tn do sa wirhout payment of 
c~mpensstion to others. the right to reproduce, use and disclose far 
Gauernmenral pu'poses iineluding the right IO glve LO foreign 
Governments for their me m the national mtereii of Lhe Umfed 
States may demand) all or any part of the reports. drawmgr, 
blueprints. data, m d  teehrvcal informarion speelfled to be dshvered by 
the contractor co the Gavernment under fhia eonlraef. Pmvidrd 
haueurr Thai nathmg confavled m Lhls paragraph shall be deemed, 
dveetly or by mpleation. co giant any license under m y  patent now 
or hereafter inaued or t o  pant any right 10 mpmduea anyihmg elre 
e d e d  for m Lhls conbscf 

ASPR 8 9.112 14   an 18651 
Id 

"Subcammllee No 2, supm nore 1, ar 40 
'#See i d ,  Boll Hdieopiri  Terimn Hmnchs. supra note 66 
"Subcommittee No 2 supra note 1. at 30 
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Contractors did attempt to protect their rights by placing a 
restrictive notice on manufacturing drawings delivered to the 
Government. The notice generally prohibited disclosure of the 
information outside the Government. particularly to second 
eources in procurement solicitations.61 The Government's position 
has always been that all rights are delivered to the Government 
under the common law. and that only those rights reserved in the 
specific contract language need be honored.82 

B. THE 1957 REVISIONS 
The defense industry interposed serious objections to the loss of 

technical data, and the regulatory provision was completely 
rewritten in 1951.a3 The term "technical data" was replaced by a 
new system of classifying information. Information was defined as 
proprietary data. design data, or operational data.84 Only prapri- 
etary data was protected. while design data and operational data 
continued to be subject to delivery to the Government.flS This was 
an illusory protection at  best. Design data included the engineer. 
ing or design informatian which could be used as B blueprint to 
manufacture an item. Only trade secrets or manufacturing prom 
esse3 not revealed by the design itself were classified ae propri. 
etary data which could be withheld.66 Other trade secrets received 
no protection from unlimited use by the Government. Engineering 
drawings were used to allow greater competition in formal 
advertising. The contractor had to produce complete engineering 
drawings in almost every contract entered into with the Govern. 
menLB7 The Government would then incorporate the contractor's 
design work (with trade secrets revealed) into subsequent solicita. 
tions. The originator of the design enjoyed no competitive 
advantage when bidding to perform the work no matter how 

"Id 
"Id 
"The revised provision reads 

Subpart B-Data and Copyrights IRevisedl 
Sauce. 4 9.200 Scope of subpart Thls subpart reis forth the 
Department of Defense pollcy, impiemenlmg malruetions. and con. 
tract elausei with respect to acquisition and use of unfmgs. sound 
records, pxtanal reproductions drawings, or other grspivc represents- 
fmni and works of my ~ i m h  nature Whether or not eoppghladi,  
called ' data" m this subparr furnished under contract 

ASPR 5 9.200 19 Apr. 19571 

arfide,. 
"See ASPR %$ 9 201-9.203 19 Apr. 19571 lrepiodueed BJ appendu A t o  rhis 

"ASPR 5 9202-21aI 19 Apr 19511 
:;ASPR 5 9.202-1 19 Apt 19571 

Subcommittee No 2. supm note 1. at 33 

237 



MILITARY LAW REVIEW [Vol. 114 

much money or private resources have been expended in develop- 
ing the original product. 

Data from experimental, research, and development contracts 
was obtained without limitation as to its use.68 Similarly, supply 
contracts entered into far the purpose of developing second 
sources of supply involved delivery of data without limitation as 
to use.69 An exception was carved out far standard commercial 
items, either when obtained in advertised supply or 
incorporated as a component part of the product deliverable under 
B research and development contract." 

Contracts awarded during this period usually incorporated the 
proprietary data clause. which gave nominal protection to propri- 
etary data. But a drawing-speeificatian clause requiring the 
preparation of detailed drawings eliminated any protections: the 
manufacturing drawings, which were unprotected. revealed most 
trade The combination of these contract provisions 
usually left the Government with unlimited data rights A limired 
right8 clause existed which purported to restrict the use of 
drawings submitted in supply contracts to contracts for other 
than procurement from second 90urces.~~ However. it was used 
only in unusual cases.'* Far more commonly, a contractor might 
intend to protect his data but find out too late that the 
Government owned unlimited rights. 

A case in point was Uniuersal Target Compony,'c in which the 
contractor developed at its own expense a paper honeycomb 
target covered with aluminum. The target was tawed far fighter 
crew training.'6 The targets represented an improvement over 
previous Air Force targets. which had been of the same configura- 
tions but made of plywood. The company had never before 
contracted with the Government and signed three contracts to sell 
less than 500 targets. The contracts contained the standard 
technical data provisions. The Air Force then used the engineer- 
ing drawings from Universal Target Campany to issue an 
Invitation for Bids (IFBI for 2,494 tow targets. The company was 

"ASPR 5 9 202-21hill1 19 Apr 19671 
'*ASPR 5 9202-Zlhi121 19 Apr 19671 
"ASPR 5 9.202-11hl 19 h p r  1 9 5 i l  
'ASPR 6 2 202- i ic i  1s 

.'Subcammitee No 2 ~ u p m  nore i 
'ASPR 5 2-203-3 18 Apr 18571 
Subcommttse No 2 supra nore 1 

"38 Como Gen. 667 119691. 

19671 

'Id 81 650 
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the sixth lowest bidder," thereby losing not only the contract. 
but its investment in producing the target. 

The Government was not alone in benefiting from this policy. 
Prime contractors used similar contract language to extract trade 
secrets from their subcontractors.'a The 1951 revision of the 
ASPR proved so unpopular that  it lasted only one year. Members 
of Congress joined with industry in denouncing the notion that 
the Government was entitled to data without compensation, 
terming it "[Olffensive to the American way of business and 
American principles of democracy."'$ 

C. THE 195% RE VISIONS 
On 15 October 1958, a rel.ision of the ASPRaO allowed 

contractor8 to remove "proprietary data" from their designs in 
advertised contracts andlor contracts for standard commercial 
items. The Government received a second set of drawings with 
trade secrets expurga tdB1 Unless specified for in the schedule - 
even if the data was called for in the specifications - the new 
revisions permitted removing proprietary data from drawings 
accompanying supply contracts not having experimental work 88 

the primary purpose.62 Once again, contracts for standard cam. 
mercial items did not require accompanying data.83 This revision 
for the first time extended the protection to subeontractors.84 
Contractors still had to furnish eompiete drawings in supply 
contraeta where a clear Government need was established. the 
contract schedule clause specified complete drawings, and specific 
negotiations for the data were performed and listed as a separate 
contract item.8i Thus, contracting officers who could articulate a 
clear Government need could still obtain unlimited rights in most 
data. 

A separate data rights clause was used in research and 
development contracts.86 This clause provided that data need not 
be supplied for standard commercial item or items developed at 
private expense when these items were used as components for or 

'.Id BL 858 
X u b c o m f t e  So. 2, supra note 1, at 3 2  
"Id. 
"ASPR 55 9.200-202.3 (15 O m  19581 [reproduced BS appendu B IO cbo article). 
"Bell Hebeopmr Textron. ASBCA No 21192. 86-3 BCA pma 18.416, st 

"Id 81 92.382 
"Hmnchs. B U ~ O  note 5 5 ,  at 72 
"Id 
"Id 
"ASPR 5 9202.1lcl (15 Oet. l863l 

92,388-92 
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in conjunction with products developed under the terms of 
research and development contracts.si 

The new policy of withholding data reflected a desire "to 
encourage inventiveness and to provide incentive thereof by 
honoring the 'proprietary data' resulting from private develop. 
ments and hence to limit demands for data to that which is 
essential ior Government purp~ses . ' '~a  Commentators have called 
the drawings with proprietary data removed "swispcheese draw. 
ings."SB Swiss.cheese drawings created problems when contractors 
withheld proprietary information in their bids, rendering the bid 
nanrespon~ive .~~ Following contract award, contractors would at  
times deliver data so incomplete as to be unusable by the 
Gavemment.@~ Contractors argued that overzealous contracting 
officers continued to usurp the developer's right to the fruits of 
his efforts by finding a Government need for the data.02 

D. THE 1964 RE VISIONS 
Constant complaints from industry centered upon the belief 

that the 1958 ASPR revision required contractors and subcontrac- 
tors to make their proprietary data known, thus destroying the 
firm's competitive position and discouraging companies from 
contracting with the Government.93 Major contractors argued 
that the Government did not need all of the information requested 
and, if the Government actually needed the information, it should 
pay for it.$< In response to the growing contractor dissatisfaction 
concerning the loss of trade secrets, the Department of Defense in 
1964 abandoned the concept of proprietary data end implemented 
new regulations which would remain in force, largely unchanged, 
for the next twenty years.9j The 1964 revisions defined contractor 
rights in terms of "technical data,"96 "limited  right^,"^' and 

t 128 see elso Hinrichr, aupm note 55 ar 
7 2  

1 Comp Den 510 119621 
ash and Raivicz supra note 1 BI 426 
ubcommiffee S o  2, supra note 1 a t  38 
enate and House Camrnitfrss f i n i s h  Hsanngr on Data Righrs and .Milktar) 

S o h  Souier Pmcadursi. The Government Conrrscrar. S a l  2 S o  6 PUB 193 
119601 

"Pmondun Reformi are Rwus i l sd ,  The Government C ~ n t m c ~ r .  Val 2 Yo 
10. p i a .  245 119601 

"Sea Sash m d  Rawrcz, E U D ~  note 1. st  424: see el80 Continental Eiectranrei 
hlfg. Co.  ASBCA S a .  18704. 76-1 B C A p u a  11,654 

'Data'' ineluded "wnimgs. round recordmgr, pxfarral reproduciiona drawings, 
or other  giaphic representarions and works of similar nature rhelher or not 
capynghled. The r e m  does nor rnclude flnancrd reports cost mdr-sea and other 
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"unlimited rights."88 Data developed at  the contractor's private 
expense would be furnished to the Government on a "limited 
rights basis."** The Government obtained limited rights to use 
this data for evaluation, maintenance and classification purposes 
o d y .  Data developed at  Government expense would be furnished 
to the Government an an unlimited rights basis, which would 
include the right of using the data for competitive reprocure. 
ment.100 This revision represented a huge gain for private 

information incidental to eoniiaer administrarion.' ASPR 5 9.2011al 114 May 
19641 

' T m i t e d  righis" mems. 
rights to use, duplicsrs or disclose techrvcal dats in whole or in p m  
by or far the Government, with the expie~s  h i t a t i o n  that such 
technical dare may nor be reieaaed outside the Government, oi used. 
dupheated, or drseloied, in whole or in p m ,  for manufacture or 
prmuremmt, except for  
Ill Emergency repair 01 averhaul work by or for the Government 
where the item or process concerned i s  not orhemire reasonably 
avuiable TO enable rimeiy performance af the work, and 
121 Release ta a foreign Government, as the interenti of Lhe Lnited 
St*t.8 may require. 
Pmuided. That m either esse the release of such technical data e h d  
be made subiect Lo the foregomg h l s l i o n s  of this p'agraph 

ASPR 8 9.201lbl 114 May 19641. 
rW "Unlimited nghtn" means ''rights t o  use, dupiicars, or disclose reehmeal 

da ts  in whole or in part. in m y  manner m d  for my purpose whatswver, and 10 
have or permt others Lo do 80.' '  ASPR 592011el 114 May 19641 

'The confrscrm s frnvlcial mterest in data developed at private expense was set 
out m 8 9 202.llbl: 

lbl C ~ n l m e f ~ i ' r  inmei f  in technical data Commercial organimianr 
have B d i d  eeonomie mterest m data rhey have developed at  their 
own expense for campetitwe purpaoer. Such data. pmticuiarly fechni- 
cal dsta which diieioses del& of design or mmufacfure. is ofcen 
closely held because ~ t s  dmcI08y~e Lo competitors could leapardhe the 
competitive advantage it WBS developed LO provide Pubhe msciosvre 
of such technical data c m  cause Q ~ ~ ~ O Y Q  economic hardship 10 the 
arlpinatlnl COrnDvl". . 

ASPR 5 9.202-lib1 114 May 19641 

unlimled nghts 
'=ASPR 5 9 202.2ibi I14 May 19641 set OYC when the Government would 

ibl Unlrmifad nghfs Tachmeal data m the fouowmg cslegorlss when 
rpecified YI any conaael as being required for dihvery or subpet to 
order under the c o n u s ~ ~  shall be aequlred with unlirmted rights: 
I l l  Technical da ta  resulting directly from performsnee af 
sxpenemental. developmental ox research work which was specifred as 
m e h e n t  of pdormance  YI B Government contrwt or subcontracf: 
I21 Technical data necessary to enable others to manufscture end. 
Ltsms. components and m&fieations. or m enable them to perform 
pmcesaes, when the end-items. components. modifications, or proe- 
esse(/ have heen. or are hang. developed under Government contracia 

o h t m  
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industry. No longer dtd the Government have the right to 
purchase an item. demand complete engineering drawings. and use 
the drawings as a basis far en IFB or Request for Proposals 
(RFPI to find a supplier willing to provide the item at a lower 
price or to develop second sources of supply Recognizing limited 
rights in technical data amounted to recognition of trade secret 
rights in data generated at private expense. 

1. Limited Rights Protection. A'ew Limitations on the Gouern- 
merit's Ability to  Procure Data. 

The revisions represented en about.faee in policy. The revisions 
focused upon ownership rights in technical data. The defense 
industry's need to show a return for private investment was 
satisfied by protecting data developed at  private expense. The 
revisions reduced the Government's control over information. 

The contractor's right to protect data was broadened. The right 
to assert limited rights protection was not determined by the type 
of contract involved. No longer could the Government claim the 
rights to all data developed under research end development 
contracts. Rather, the emphasis was placed upon tracing whose 
resources had paid for the development of the items, components, 
or processes being offered for sale. The Governments right to use 
technical data was settled by determining whether the item had 
been developed at  private expense.'Q' The Government had 
already paid far data developed at Government expense. There- 
fare, the developer could not limit the Government's rights in 
what was already Government property. Similarly. data developed 
at  private expense belonged to the contractor. and the Govern. 

or subcontracts in which experimental dewiopmmfal or rerearch 
nark nag speelfled BQ an elimenf of contract  performanee except 
rechnicd data norcunme LO item3 c ~ m m n e n l i  or  oroeesrer develooed . I  
at p"'8fe expense 

131 T e e h n d  dara ~ o n ~ t m ~ m g  c o r r e c t m i  or  changes LO Government 
furnished data 
111 Technical dara pertaming t o  end nems camponenfs 01 pmces~e i  
whlch prepared far rhe P U ~ P O S ~  of >dennfymg S O U T C ~ I  m e .  
conf~gvra lm mating and aflaehmenf characfeniliea functional c n a r  
BC~II I I~CE. and performance requirements I farm. fit and function 
data. e g . ~ p o c d ~ c ~ f m  control drauings catdog sheets. envelope 
drawings. etc I. 
151 Manu& or  mrlrvebonal materials prepared for installairon opera- 
tmn mainrenance or rrunmg purposes. snd 
161 Orher  technical d a h  Khieh has been or  15 normally furmshed 
without re~rricrion by B contractor or subcontractor 

Id 
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ment respected those rights by not demanding unlimited rights in 
the data.10z Procedures for the negotiation and acquisition of 
unlimited rights in privately developed items or processes were 
narrowly defi~~ed. '~a The Government was not to procure unlim. 
ited rights in such data unless absolutely necessary. Absolute 
necessity existed only if there was a clear need for the data, no 
suitable alternate item or process existed, the data purchased 
would permit manufacture by other manufacturers without the 
need for additional technical data, and purchase of the data would 
represent a net savings in reprocurement costs.Lo4 

The right to assert limited rights protection meant that a 
contractor could no longer withhold data. This signalled a 
significant change in technical data rights as it foreclosed the 
prior contractor practice of delivering "Swiss-cheese drawings." 
Now the contractor had to deliver a complete technical data 
package to the Government-but marked with a notice that only 
limited rights in the data were conveyed. This notice took a 
prescribed farm. known as a Limited rights or restrictive legend.lQ5 

"ASPR 5 9.202-21dl 114 M a y  19641. 
"Id 
"ASPR 5 9-202.1 114 May 19641. 
"The procedures appeared at  ASPR 9 202-3 114 May 19641: 

181 Estoblirhing the Gauemrnent's nghfr to use technical data 
p m d  All technical data specified in a ~onfracf 01 subcantract for 
delivery thereunder shall he acqulred subject to the rights esrabhhed 
m the appropriate Rights m Techmeal Data clauses set forth m fhia 
subpart Eieepl BQ provided in $ 11707 of Chis chapter and Subpart 
I ,  Part 18 of this chapter, no other deuiei, dueenves. standards. 
mecificatmns or other imolemenfalion shall be mduded. dlrectlv or bv 
i f ereme ,  10 d a r p  0; dimimsh such nghta The Gavsiment'r 
aeeep~ance of technical dam subject t o  h i t e d  rlghts does not m p a u  
any rights in such da is  to which the Government i s  atherwise entitled 
or impax the Government's rights to w e  aimrlar or identical dam 
acquved from ather I O U I C ~ O .  

Ibl Marking end idcnnficvnvn of technical data Techmeal data 
dehered  co the Government p u m a n t  t o  any contract requirement 
shall be marked with the number of the pnme conrract. and the name 
and addre33 of the c o n t ~ a c t o ~  or suheoncractor who generated Ghe 
data Uhen technical data E received sublecc to Lured  righla. such 
idenrifvim markinns and the aurhorned i e ~ i n c f i v e  lenend shall be 
mainralnez on all riproducrians thereof. 
/c! Unmarked or improperl> marked technical data 111 Technical 
dam received withmt B restrictive legend shall be deemed to have 
bean furnished with unhmted rights However. rhe contracting officer 
may permt  Lhe contraem t o  place a restmfii-e legend on such ds t s  
wthm JU months of i f8  dehviry if the contra~r~r demonstrates thsc 
rhe ommion of the legend was inadvertent and the use of the legend 
IS aurhorned. 
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If not marked with the correct legend, unlimited rights in the 
data were accorded to the Government. If data marked with a 
legend was "not permitted by the terms of the contract," the 
Government could nonetheless assert only limited rights pending 
inquiry to the contractor who claimed origination of the data.106 If 
the contractor did not respond to the inquiry or failed to show rhe 
restriction was authorized, Government personnel were instructed 
to "obliterate such legend."l0' 

An optional provision for the determination of rights by 
preaward agreement was designed to alert the contractor and the 
Government to areas of potential disagreement concerning the 
contractor's assertion of limited rights.10' The provision carried 
little force as it was optional. not mandatory; and because it was 
undercut by another provision which dowed msertion of limited 
rights up to six months following the delivery of information to 

121 Technical data received wiLh a restrictive legend not permitted by 
the terms of the contract s h d  be used with Lmted nghtr pendmg 
mquiry to the ~ o n l r a ~ f ~ r  whore name appears on the dsts 81 the 
ariglnator If no iesponie to B properly dlreeted m q w y  has been 
received rifhrn 60 days. or if the re~ponie  fds t o  r h o r  that  the 
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the Government. In addition the regulations did not define 
"private expense" nor did they specify who should make such a 
determination. Contracting officers would have to guess not only 
what standard to apply, but which Government personnel had the 
power to challenge and remove restrictive legends. 

2. Tho Term "Developed at Private Espense." 

The drafters of the regulation failed to define the crucial term 
''developed at  private e x p e n ~ e . ' ' ' ~ ~  This key term contains two 
components: "developed" and "private expense." 

The starting point for determining whether an item is developed 
at  private or Government expense is fixing the point in time at  
which an item is considered "developed." Prior to the 1964 ASPR 
revisions. an item was protected only if it had been sold or offered 
for sale prior to the existing Government eantraet."0 The item 
must have come into existence and been offered for sale in the 
marketplace. This requirement was abandoned because most 
weapons systems cannot be offered to the marketplace and 
because some agencies, such as NASA, routinely contract to build 
items which have never existed before and which cannot be tested 
under real life conditions prior to their usage. 

In 1964 and again in 1969, the ASPR subcommittee on 
technical data rights broached. then backed away from attempt- 
ing to define the terms. Between 1973 and 1975. the ASPR 
Committee attempted, again unsuccessfully, to provide a regula. 
tory definition far "developed at  private expense.""' The Corn. 
mittee focused upon defining the point at which an item could be 
considered brought to completion. The Air Force. in particular, 
wished to counter industry's practice of labelling as "developed" 
an untested concept or an assembly of experimental hardware 
without performing practical tests.111 The ASPR Committee 
circulated the fallowing proposed definition of "developed', seek. 
ing industry comments, in April 1974: 

Developed as is used in the phrase "developed at  private 
expense" means brought to the point of practical applica- 
tion. i . ~ . .  to be considered dweloped an item or compo. 
nent must have been constructed. a process practiced. 
and computer software used. and in each case it must 
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have been tested so as to demonstrate that it performs 
the objective for which it was 

This definition contained two aspects: the item must be in 
existence in the sense that it had reached the point of practical 
application, and it must be tested in the sense that it could be 
shown to have performed the task for which it was produced. 
Some members of private industry rejected both the existence and 
testing aspects, asserting "it should be sufficient simply to show 
development of data embodied in engineering notebooks. draw 
ings, drawing releases and other documentation.ll* Most industry 
members agreed that the item should exist in some form to 
qualify for limited rights protection but argued that the testing 
requirements should be drafted in the form of a "workability" 
definition: the item or process has been sufficiently designed or 
developed that reasonable persons schooled in that art would 
conclude that it would work. Contractors and the Government 
remained far apart on the definition of "developed" and could not 
reach a consensus. 

Defining private expense proved equally impossible to achieve. 
The 1974 ASPR Committee defined this term as requiring 
development to be totally, not partially. at privare expense An 
exception to this policy was proposed in relation to independent 
research and development expenses. Indirect allocation of develop- 
ment costs through overhead, costs, and bid and proposal 
expenses reimbursed by the Government in independent research 
and development were considered as development from the COP 

tractor's private funds. This definition did not reach the point of 
circulation for industry comment, but was withdrawn on 15 
March 1974.116 

Ultimately. a majority of the ASPR Committee recommended 
that no further definition be adopted. The Air Force members 
dissented, but the ASPR Committee closed its discussion without 
action on 4 April 1976. The Air Force Systems Command alone 
promulgated a local agency regulation adopting a definition of 
developed, drawn from patent law. along with an explanation 
containing the proposed existence and testing requirements.1Lb 
The regulation stated that "[wlhen an irem, component, process, 
or software does not meet these criteria. separable portions 

' I d  st 92,394 
"Id at 92,395 
' I d  a i  92,394 
"Id.  at 92 398 
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thereof which do meet these criteria will be considered to have 
been developed.""' 

3. Consquences of The Failure to Define "Deueloped At Pn'uote 
Expense." 

The 1964 revisions marked the last major revision in technical 
data rights regulations until 1985. Although the language of the 
regulation was rewritten and expanded, the policy considerations 
remained the same and the same principles governed rights in 
data. The failure to arrive at  a regulatory definition fanned the 
conflict over ownership rights in data. Contractors and the 
Government continued to be polarized in their interpretation of 
the phrase ''developed at  private expense." The regulation's 
failure to provide any definition of this key element in the 
acquisition of technical data rights made this area ripe for 
litigation. Broad questions were open for resolution. One question 
concerned how to allocate rights in severable portions of data. 
That is, could the Government purchase a severable right to a 
portion of technical data by funding modifications to a privately 
developed item. Also, when a privately funded item was a 
component in a larger govemment.funded assembly. were the 
rights to  the data owned totally or partially by the Government. 
Another unanswered policy question concerned the Government's 
responsibility, if any. to promote competition by obtaining techni. 
cal data rights. This issue was the concern a i  potential contrae 
tors who felt the Government should contest limited rights 
assertions more frequently to avoid continued sole source procure. 
ment. Finally. there was the question of the proper forum in 
which to raise technical data rights challenges. 

The largest number of technical data rights complaints were 
made in bid protests before the GAO. GAO failed to develop a 
satisfactory resolution to technical data rights controversies 
because the standard of proof employed by GAO prevented the 
formulation of criteria which could be applied to ascertain rights 
in technical data. Although "developed' and "private expense" 
were generally addressed, a workable standard never emerged in 
GAO decisions. The Armed Services Board of Contract Appeals 
heard far fewer eases involving technical data rights. but did in 
1985 address the issue directly and provide a definition of 
''developed at  private expense"'18 a8 well as a lengthy analysis of 
respective contractor and Government rights. 

Id 
"Id sf 91.418-23 
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Contractors also sought relief in other fora when they asserted 
severable rights in data. Specifically, contractors gained access to 
federal district court to seek injunctions against rhe Govern. 
ment's releasing data far competitive reprocurement and to seek 
money damages when the Government had already released the 
data. Litigation in federal district court primarily focused upon 
defining what constituted a trade secret so as to qualify for 
Limited data rights protection. Fin.illy, contractors who had not 
entered into a contract but had disclosed trade secret information 
in confidence to the Government sought damages in the Court of 
Claims and federal district court under an impliod.in.fact theory of 
contract. The next section of the article will examine this plethora 
of litigation spawned by rhe regulation's failure to define its key 
terms. 

V. TECHNICAL DATA RIGHTS 
LITIGATION BEFORE GAO, ASBCA AND 

FEDERAL COURTS. 
A. GAO ATTEMPTS A DEFINITION 

1 ''Dweloped" .Vat Defined in Specific Terms.  

Although the Air Force had defined its rights more carefully m 
its regulation than the other services, subsequent cases did not 
always reflect B greater emphasis in the Air Force upon items 
being "developed' in the sense of being reduced to practice before 
acquisition. In 1977, Applied Dev~ees Corporation iADCl pro. 
tested to GAO the Air Force's sole source procurement of APN 
59B radars. tubetype devices. The device had had reliabiliry 
problems dating back to the 1 9 5 0 ' ~ . ~ ~ ~  In 1967, a contractor. 
Sperry, began at its own expense to study improvements TO the 
radar. The modified radars were flighvtested and Sperry submit. 
ted an engineering change proposal IECPI to the Air Force in 
1970. The Air Force approved the ECP and then, in 19i4. 
awarded to Sperry a sole-source procurement for rhe engineering 
development and fabrication of eight Weather Kavigation Radar 
Systems. The protest TO the award stated that it was immaterial 
that Sperry expended its oin funds prior to 1974. since the 1974 
contract terms called for further development effort by Sperry 
ADC elmmed that because the contract called for development of 
the radar, the Government had financed rhe development and had 

'Comp Gen Dec B-187902 124 M a y  19778 77-1  CPD pma 362 
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obtained unlimited rights in the data. which should be used for 
competitive reprocurement purposes. 

The Air Force's position was that  development was complete 
prior to the contract 8s the "design concept was fully developed 
in the 1970 ECP."lzO A prototype radar had been constructed and 
!light.tested. Although the GAO decision does not speak in terms 
of the radar being brought to the point of practical application or 
being tested to demonstrate that  it performed the objective for 
which it was developed, those criteria were met in the prototype. 
The term "development" in the contract. the Air Force argued, 
extended only to the updating of parts. The 1970 ECP referred to 
parts which were obsolete in 1974. Therefore, the contract called 
for incorporation of improvements in the state of the art in the 
preceding four years. Although GAO supported the Air Force in 
its position that it lacked unlimited rights in the radar modifica. 
tions, it upheld the sole source award only to the extent that 
current and urgent requirements could be met. GAO reeom 
mended that current and urgent requirements be severed from the 
total requirements and that reprocurement data be purchased to 
allow competition in the future. 

In Pioneer Parachute C O . , ' ~ ~  the Air Force had the right to 
order delivery of technical data for up to two years after 
termination of a subcontract for a mid-air recovery parachute 
system (MARPsl under its Deferred Ordering of Technical Data 
clause. The MARPs consisted of a main parachute, an engage. 
ment parachute, and a load line packed within a deployment bag, 
Two years passed and the deferred rights expired, but the Air 
Force continued to purchase the MARPs on a sole source basis 
with the justification that it did not own the data rights to permit 
a competitive procurement. The Air Force then directed that 
modifications be incorporated into already delivered MARPs. The 
solicitation referred to the MARPs as Government.furnished 
property that was to be unpacked, inspected, repaired, modified, 
repacked, and returned to the Air Force. The justification for the 
sole source procurement for the modifications we9 again that the 
Government did not possess the data to allow competitive 
procurement since there was no adequate leadtime for data 
generation and only one manufacturer had all the tooling required 
for packing. 

"'Id af 9 
"lComp. Den Dee B-190798 B B-191007 113 Jun 19781 7s-l CPD para 491 
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GAO rejected a bid protest on the grounds that the Air Force's 
actions had a reasonable basis. Although Pioneer Parachute 
protested because the Air Force had perpetuated sole source 
procurements by failing to demand delivery of data during a two 
year period, this was not the issue under the "reasonable basis" 
test. The imue was not whether the Air Force had behaved 
unreasonably, but whether the Air Farce's position that it did not 
possess the data to allow competitive reprocurement was unrea. 
sonable. Although the Government easily might have procured 
the data, it had not done so; therefore the protest was denied.121 

Pioneer also protested that the Air Force had developed the 
modifications that were to be incorporated under the contract, 
thus, the modifications had been developed at  Government ex. 
pense and the Government possessed unlimited rights in the data: 

Ongoing events and the poor performance 01 the then 
developed system relegated future development to the Air 
Force Systems Command Aeronautical Systems Division. 
Additional development was accomplished utilizing Air 
Force personnel to redevelop the system into a condition 
which would be a viable flyable unit. Data rights to the 
best of our knowledge would have at that point been 
totally relinquished since the development work to correct 
the system's poor flying characteristics and operation 
was accomplished utilizing Air Force personnel.'23 

Pioneer claimed that the Air Force had uncovered faults in the 
system and had instructed the modifications to correct the laults. 
Pioneer's statement concerning the poor performance of the 
system prior to Air Force participation and testing goes to the 
second prong 01 the development test: that is, an item must be 
capable of performing the objective for which it was developed. 
The Air Force contended that it had not assumed responsibility 
for the development or redevelopment and design requirements of 
the contractor. The Air Force stated that the system had always 
performed satisfactorily and that its design efforts subsequent to 
the contract were "only to enhance system stability and improve 
reliability."'z' 

GAO found that the Air Force had only financed modifications 
and improvements to an already developed system and had not 

"Id at 6 iciflng Camp Gen Dec 8-187902 124 hlsy 197il 77-1 CPD psrs 

I 'Id a~ 4 
3621 

I 'id a~ e 
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thereby gained unlimited rights in the data.'*' However, in view 
of the Air Force's failure not to order data when it had the 
opportunity to do so, GAO directed that the matter be brought to 
the attention of the Secretary of the Air Force. 

Chromolloy Diuision-Oklahoma of Chromalloy American Corpo- 
mtion,126 presents the common scenario where the contractor and 
Government work together to deliver improvements or modifica. 
tians to an existing system. Chromalloy ICDOI received a contract 
for the weld repair of jet engine turbine blades far TF.30 jets on 
30 July 1914. Numerous discussions were held concerning blade 
shroud repairs where the shroud was pitted deeper than 0.010 
inch. Repairing the deeper pitting had not been successfully 
accomplished in the past. A solution was reached. Ths Air Force 
claimed the solution had been a joint effort by three entities: the 
Air Force agency, CDO, and another agency contractor. CDO filed 
a protest after the Air Force disclosed data in an RFP revealing 
the improved repair process. CDO claimed that CDO alone had 
introduced a new repair process and offered as proof an unsolicit. 
ated proposal dated 16 December 1974. Although GAO found it 
"more probable.. . although..  . certainly not clear"l27 that CDO 
had introduced the new repair process, CDO had still not met its 
burden of proof by clear and convincing evidence. Because the Air 
Farce contended that it had shared in the formulation of the 
improved repair procees. CDO faced a measure of proof almost 
impossible to provide.lZ8 

the Government claimed 
that a formula had been 80 modified during the course of contract 
performance that it bare no resemblance to the precursor formula 
which a contractor had developed at  private expense. The end 
formulas had been developed by the Government, GAO ruled, 
because the formulas were wholly new and independent. not 
routine extensions of the ~recurmr formulas. Some inpredients 

In Lockheed Propulsion 

"Contrast this result u i th  C o m ~ .  Gen Dec. 0-196115 128 Am 19801, 80-1 CPD 

shop p m f ~ e e  even lhough one whch had not been prachced heretofore 
.'see camp GSD DBC ~ - 1 s o m  126 A P ~  i 9 i w  78.1 CPD para. 321 52 camp. 

 en. 773 119731 46 camp G ~ D  885,  88s ~ 9 6 7 ~  'in matters invOivmg t e c h c a l  
expertme and considuaflon, to prevul B protestor bears the very heavy burden of 
sharing by clear and eonvinemg evidence that the agency's rachmcd opinion and 
judgment i s  not reasonably based." 

"52 Comp G m  312 119721 
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were different and those ingredients in common were present in 
different weight percentages. The efforts in developing the end 
formulas were "massive."'ao Finally. GAO held that they could 
not find that the Air Force position was arbitrary or capricious, 
so there were no grounds to reject the agency views.131 

The problem with the GAO definition of development is that it 
provided no standards or milestones by which to gauge the 
necessary level of development. The definition was devoid of 
meaning because the Government could take apparently conflict. 
ing positions on its ownership of data and subsequently be upheld 
by GAO. The existence and teating aspects of development were 
never explored. Instead amorphous terms such as "wholly new" 
or produced as a result of a "massive" effort were used to justify 
the Government's assertion of rights ~n data, while the Govern. 
ment merely "enhanced' and "improved" items when it wished to 
eschew ownership of data. GAO failed to produce a workable 
criteria for defining this term. 

2 Pn'uate Expense: The GAO Misture of Funds Test .  

Determining the point at which an item is developed does not 
dictate whether a contractor conveys limited or unlimited rights 
in data. The item must have been developed at  private expense 
for a contractor to accord only limited rights to the Government 
The development of major weapons systems is rarely financed 
solely at private expense. Smaller acquisitions and subassemblies 
or components of major systems may be developed at private 
expense. Often small businesses are formed when an inventor 
conceives of a technological breakthrough which he then markets 
to the Government. If Government funds are used to modify or 
refine the resulting invention. B mixture of private funds and 
Government expense has contributed to the discovery. Apportion. 
ment of the rights in data when a mixture of funds has 
contributed to the success of an invention has proven a continu. 
ing source of controversy. 

When the 1964 ASPR revisions were first promulgated, the 
Department of Defense claimed that when a mixture 01 Govern. 
ment and private funds in any ratio were used for development. 
the Government received unlimited rights in the item: 

Where there is a mix of private and Government funds. 
the developed item cannot be said to have been developed 

' Id at 316 
'Id 
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at private expense. The rights will not be allocated on an 
investment percentage basis. The Government will get 
100 percent unlimited rights except for individual compo- 
nents which were developed completely at  private ex- 
pense. Thus, if a firm has partially developed an item, it 
must decide whether it wants to sell all the rights to the 
Government in return for Government funds for comple 
tion or whether it wants to complete the item at its own 
expense and protect its proprietary data. On the other 
hand, if the Government finances merely an improvement 
to a privately developed item, the Government would get 
unlimited rights in the improvement or modification but 
only limited rights in the basic item.132 

This "mixture of funds" test was adopted by GAO in the case 
of Megapulse, Inc.'JS The "mixture of funds" holding was that 
any mixture of Government and private expense resulted in 
unlimited rights to use the data inuring in the Government. The 
contractor in Megapulse had developed the concept for a 
megatrompowered long range navigation transmitter and entered 
into a series of development contracts with the Coast Guard 
extending over a ternyear period. The initial contract was to 
construct and test a demonstration model transmitter and deliver 
the test results to the Coast Guard. The second contract was for 
further development in specific problem areas uncovered by the 
demonstration model. The third contract was for the delivery of 
am engineering model, solid-state transmitter complete with soft- 
ware and engineering drawings. A Rights in Technical Data. 
Specific Acquisition (1964 May) clause gave the Government the 
right to duplicate, me. or disclose any of the technical data 
delivered under the contract, including the engineering drawings 
and software.134 The fourth contract called for delivery of a 
preproduction prototype solid.state LoranC transmitter and a set 
ai drawings which could be used for competitive procurement of 
additional units. The contract obligated the contractor to negoti. 
ate and issue royaltyfree licenses to those contractors designated 
by the Govomment.'sj All but one of the contractors bidding on 
the competitive procurement objected to executing the license, 
eaUing it "unduly rs~trictive."'3n 

'Wmnchs. supra n o t i  5 5 .  et  76 

"Id at 5 
"Id. a t  S 
"'Id at  9 

'"camp n en D ~ C .  E-194882 116  an. 188o1, 80.1 CPD p m  4 2  
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The Coast Guard decided to evaluate the limited rights claims 
and offered Megapulse the opportunity to mark specific portions 
of data with a restrictive legend. Megapulse placed a legend on 
every item of data on approximately ten percent of 4,000 
drawings. The Coast Guard asked Megapulse to clarify the clam 
by circling, underlining or noting the precise portions of data an 
each page. Wlegapulse responded by placing a line on the drawings 
encircling all the data on all of the drawings.ls7 The conflict 
centered upon whose burden it was to substantiate the claimed 
data rights. Megapulse was reluctant to perform the exhaustive 
review required, claiming it was the Coast Guards burden to 
demonstrate which ai the items were not entitled to limited rights 
protection.138 

GAO found that the original technology belonged to Megapulse 
but that the Government had funded extensive modifications to 
the transmitter. The data produced during the course of 
Government.funded contracts was the Government's. Further, the 
data which was delivered under the contract and not marked with 
a restrictive legend belonged to the Government under the terms 
of the date rights clause. Data delivered with unlimited rights 
under the three prior contracts could not be retroactively re. 
stricted at  a later date. Only the properly labeled data which was 
developed at private expense could be delivererd with limited 
rights.lJ* The failure of Megapulse to carefully analyze and 
separate its original technology proved fatal to the position that 
,Megapulse was entitled to severable rights in data. The hundreds 
of drawings which Megapulse marked with restrictive legends 
indicated to GAO that the original data and modifications could 
not be divided into privately. and governmemfunded components: 

The proper test to be applied here is when data is not 
severable and the Government funds a significant portion 
of development, the Government is entitled to unlimited 
rights in the whole data; and when the data is severable. 
the Government is entitled to only limited rights in 
discrete components developed soley at  private ex. 

"'Id. BT lo. 
' ' I d  mt 9 
'"Comp Gen Dee 8-194982 (15 J a n  19801, EO-1 CPD para 12 Camp Gen Dec 

B-196218 129 Apr 19801, 80-1 CPD pma 305: Camp Gen Dec B-190223 122 hllu 
1978I 78-1 CPD pma 226 Camp Gen Dee B-130517 126 Apr 19781. 78-1 CPD 
pma 321 

"'Comp Gen Dee. 8-134982 (15 Jan. 19801 80-1 CPD pma 12 
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GAOs positon an private expense is simple: the contribution of 
Government funds results in unlimited rights in data owned by 
the Government. GAO avoided the more difficult question of how 
to ascertain ownership rights in severable portions of data. GAO 
ruled that when severable rights u e  not asserted by the 
contractor the Government owns unlimited rights in all the data. 

3. An Explanation for GAO's Failure to Discover and Set Out the 
Meaning of Crucial Terms. 

The results obtained before GAO are best explained by the very 
heavy burden which a protester bears in matters involving 
technical expertise and consideration, The protestor must show 
the agency's technical opinion and judgment is not reasonably 
based.'*' Given this standard of proof, GAO is reluctant to 
disturb the initial agency determination deciding whether the 
assertion of limited rights is justified. In CBSBS where the agency 
asserts Government development of data, GAO generally finds 
the assertion reasonable; where the agency denies Government 
development of data, the action will also be upheld. The only 
method of prevailing for the contractor is to show that 
uncontradicted written documents contained in the agency's file 
support the contractor's position.142 If the agency's explanation 
was not contradicted by the written documents and is not 
unreasonabale, the contractor cannot prevail at  GAO. The result 
of this standard of proof is that  the agency action will almost 
certainly be upheld. but the definition of the term "developed at  
private expense" has not evolved with clarity or precisian. 

The above case6 demonstrate the futility of seeking a method of 
analysis from GAO in this area. The results are skewed in favor 
of the Government and clear definitions have not emerged. Since 
the Government frequently funds modifications or improvements 
to weapons Bystems or supplies, the need to find a workable 
definition is ongoing. Defining an end item as "wholly new and 
different" from a precursor item and produced as a result of 
"massive" Government effort does not provide a standard. Major 
weapons systems me rarely developed solely at  private expense. 
When the first supersonic aircraft was built, entirely at  private 
expense. the contractor, Bell. did not test-fly the Bell X-1 because 
no civilian test pilot was willing to take the risk of attempting 

"Comp Gen Dee. 8.190511 126 Apr 19781. 78-1 CPD para 321 
"Even if the reeordn support the pxopostlon that  the pmeeaa or drieovery WBQ 

developed BL p n v ~ l e  expanse. the contractor b e a s  the adLLional burden of 
damonsrrating that the Government's pomtlon that the pmeeaa was a common 
shop pracf~ce wag unrsasonable. 
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supersonic flight. Therefore a military volunteer test pilot, Cap- 
tain Charles Yeager, was the first man to break the sound 
barrier.143 The question remained open whether the Bell X.1 was 
"developed at private expense" as it did not perform the oblective 
for which it was produced untd it came into the hands of the 
military. Although contractors rarely, if ever. can meet the 
rigorous evidentiary burden, generally GAO looks for novelty, 
confidentiality and significant investment in assessing technical 
data rights protection. 

B. ASBCA DEVELOPS CONCRETE CRZTERZA 
The Armed Services Board of Contract Appeals succeeded 

where GAO failed in formulating criteria in the technical data 
field. The boards of contract appeals hear the technical data 
issues at evidentiary hearings with the contractor burden of proof 
limited to a preponderance of the evidence. Since the Board 
operates with a preponderance of the evidence standard, there is a 
greater need for clarity and precisian in defining critical terms. 
This has resulted in a sharper focus in enunciating criteria 
measuring ownership rights in technical data. Fixing the point at  
which an item W B S  "developed' was analyzed definitely and 
specifically when the Armed Services Board of Contract Appeals 
issued its decision in Bell Helicoprer T e s ~ r o n . ~ * *  

I Deuelopment Defined in Patent Lo& Terminology. 

The Armed Services Board of Contract Appeals in Bell Helicop- 
ter T e ~ r r o n ' ~ ~  approached the term "developed" by first analyzing 
historical regulations in the areas of patent law and contract 
research and development practice. Judge Lane. writing for the 
board, determined the terms used in these regulations to define 
the testing aspect of development-the "practicability." "work. 
ability.'' and "functionability" tests-were essentially consistent 
concepts and applicable to technical data rights. The board 
defined the crucial rems  of contracc language with a specificity 
not found in prior decisions by GAO, producing far the first time 
a standard definition. The board listed the following criteria to 
measure the point ac which an item has been developed 

1. The item or component must exist in tangible or corporeal 
form. Almost without excepnon, a prototype of the abject must 

"BeU Hehcoprer Textran 4SBCX No 21192 35-3 BCA para 13 415,  st 92.400 
iciting Hearings on H R 1180 Before a Subcomnuffee on Armed Ser\tces. 32d 
Can8 ISL Srrs 1195111 

"'ASBCA Yo 21192 36-3 BCA para 13 416 
*'Id 
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have been created in order to demonstrate workability: 

2. The item or component must have been sufficiently tested to 
demonstrate to reasonable persons skilled in the applicable arts a 
high degree of probability that the item or component will work 
as intended; 

3, Tho type of testing required depends upon the nature of the 
item and the state of the art. Actual conditions testing will not be 
required if laboratory tests adequately simulate service conditions. 
Analysis, as opposed to testing, may serve to demonstrate 
workability; 

4. The item need not be 100% complete. Further development 
may take place after it has reached the point of being developed 
for data rights purposes.'*b 

The Board further defined "development" in similar but not 
identical terms to patent law's definition of "actual reduction to 
practice:" 

Our construction of the term "developed" is quite close 
to the dassie patent law concept of "actual reduction to 
practice" and indeed in many fact situations the two 
concepts might be identical . . . we do not hold, however, 
that  "developed' and "actually reduced to practice" are 
necessarily identical concepts in every case."' 

An analysis of cases applying the term "reduction to practice" 
within the realm of patent law reveals reduetion to practice occurs 
when testing establishes that an invention will perform its 
intended function beyond a probability of failure.148 In order to be 
considered reduced to practice, a new device must be sufficiently 
"complete and capable of worMng."l4s 

In patent law application, testing may be performed by 
computer simulation. Testing. if performed by computer simula- 
tion, may prove insufficient to demonstrate the proper workability 
of a device. The failure to adequately simulate real world 
conditions usually is discovered after the Government subjects 
the device to use under actual conditions. If teats fail to simulate 
the varying and multiple conditions comprising the device's 

"id at  92.422 The eanfraerar had offered the vagve test that  an innovative 
concept must have been rransporfsd mto reaLL) Id 81 92 418 

s Id at 92,422 
"Generd Electric Co Y United States, 664 F 2d 55 ICf CI 19811, Easr~rn 

"Coffm Y Ogden 8 5  U S  118 Wall., 120,125 118731 
Rotorcraft Corp. v United Stales. 384 F 2d 429 ICt C1. 19671 
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intended environment, then the operability, stability. and reliabil. 
ity oi the device has not been proven far practical usage. The 
device has not been reduced to practice.'jO Under patent law 
application, the device may be purchased and accepted by the 
Government and later be found not to have been reduced t o  
practice. 

If "developed' is taken to be nearly identical with "reduction to 
practice," then testing must demonstrate that an item is complete 
and capable of working. Items may be represented as being fully 
developed after testing under simulated conditions. Failure of 
simulated testing to adequately iorecaet actual conditions may 
result in failures when the item is subjected to actual conditions. 
Design changes and modifications made under Government con. 
trol will then arguably give the United States unlimited rights in 
the technical data as the item was not developed before it reached 
government control. 

2 Pnuote Expense. 

The Government and the contractor did not proffer diiferent 
definitions of "private expense" in Bell Helicopter Trxtmn.'51 
However, the Government contested the contractor's claim that a 
prototype device had been manufactured solely with private 
funds. The item in question was a TOW Itube-launched, optically. 
guided, wire-tracked) launcher developed ior the Cobra helicopter. 
An attempt to modify the TOW launcher to the Cobra helicopter 
was first attempted in the middo's. A contract was awarded to 
Hughes Aircraft for ilight testing of an experimental launcher. A 
subsequent contract for the design, fabrication. and testing of a 
tactical launcher designed for field use wa6 executed. Two years 
later, when funding in the program ran out, several conceptual 
difficulties in TOW launch from a helicopter remained. Hughes 
continued working to find conceptual solutions using private 
remur~es.  Three design approaches were considered. The approach 
selected was a famiiy of launchers adaptable with a missile 
installation kit to a variety of fired wing and rotary wing aircraft. 
A prototype wm constructed. but it was not test.fired, flight- 
tested. or tested ior compatibility with the Cobra helicopter.'j2 
Engineering drawings. prepared at  Hughes' expense, were suffi. 
ciently detailed to allow manufacture by a third party.1Es Hughes 
estimated the total cost a i  the independent research and develop 

\IcDonneU Dovglai Carp Y United Stafis. 670 F 2d 156. 162 iC t  C1 19621 
ASBC.4 So. 21192 85-3 BCA p u a  16 415 
I d  at 92 363 
I d  
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ment at  $206,100. although the Government disputed this figure. 
The project manager of the independent research and development 
effort estimated that only three to five percent of the total 
development effort could be attributed to the initial Government. 
funded development contract. The board termed the three to five 
percent contribution "not a negligible amount'' and held that 
private expense must be "totally at  private expensd''54 The 
independent research and development had also benefited from 
the earlier Government-funded contract. Unsuccessful approaches 
had been revealed which were not attempted again. Significantly. 
the flight teding data had been generated under the first 
Government contract. as no flight testing had been performed 
under the independent research and development contract. The 
lack of actual conditions testing proved a primary consideration in 
deciding that development had not taken place at  private expense. 

ASBCA efforts at  defining private expense mirrored the defini. 
tion produced by GAO. Private expense means totally at  private 
expense. 

C. FEDERAL DISTRICT COURT CLAIMS 
JURISDICTION TO PREVENT A VIOLATION OF 

THE TRADE SECRETS ACT 
The purpose of the Contract Disputes Actlss was to divest 

district courts of all jurisdiction over Government contract 
disputes and concentrate that authority in the ASBCA or the 
United States Claims Court, the S ~ C C ~ S S O ~  to the Court of Claims, 
at  the contractor's option, and eventually in the Court of Appeals 
for the Federal Circuit.'ja The contractor in Megapulse u. Lewis157 
avoided this result by asserting a noneontract claim in federal 
district court alleging a trade secret violation. 

After its protest was denied by GA0'68 on grounds that 
Megapulse had failed to meet its burden of showing no reasonable 
basis for the agency's denial of limited rights treatment, 
Megapulse sought an injunction against release of tho data in 
federal district court. In connection with its motion for prelimi. 
nary injunction, Megapulse narrowed its claim of limited rights 

"Id at 92.424 
'dontract  Disputes Act of 1978 $g  2-16 4 1  US.C $0 601-613 119821 
s=r,i 
Wegapulre. Ine r Galdrchrmdt. S o  80.1543 alip op. at 5 ID.D C. Jan. 8. 

"Comp. Gen. Dec. B-184882 115 Jan 19801, 50-1 CPD pma 42 See supra text 
19311 

~eearnpanying ni)~$s 138.140 
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treatment from approximately 400 to six documents delivered to 
the Coast Guard. The Government sought summary judgment on 
the grounds that the United Stated Court of Claims, now the 
Claims Court, possessed exclusive jurisdiction of Government 
contract disputes. AS the Court of Claims could not grant 
declaratory or injunctive relief, the Government claimed an 
injunction could not be imposed to block the release of proprietary 
data. The district court granted the motion for summary judg. 
ment."9 

The United States Court of Appeals for the Distirct of 
Columbia160 found as a matter of first impression that a private 
cause of action existed under the Administrative Procedures 
Act161 to prevent an alleged violation of the Trade Secrets Act.162 
The court of appeals remanded the case to the district court to 
determine the merits of the alleged Trade Secrets Act violaton. 
Thus, Megapulse was permitted to seek m injunction to safe- 
gUard its commercial interests which preexisted its contractual 
relationship with the Coast Guard. The court recognized a 
noncontract cause of action to protect techmeal data which could 
be classified as a "trade secret" by issuing an injunetim'63 This 
result must have been due in large part to Megapulse's narrowing 
of its claim to the six specific drawings in the data package which 
it claimed would minimally protect its commercial interests. 
Megapulse stated that the megatron technology was B trade 
secret making up its "commercial life Megapulse's 
limitation of its claim was made apparently in recognition of the 
facts that: Megapulse o m e d  data rights only in the navigation 
transmitter device as it existed prior to the first contract with the 
Government;165 the Government.funded modifications accorded 
unlimited data rights to the Government:lbb and the burden was 
on the party asserting severability of the data to show where the 
data could be severed,:6- Since the ease w m  remanded. the court 
did not enunciate the standard af proof the contractor mu% meet 

"Lid 
'* Megapulse, Ine L Lewis 6 i 2  F 2d 959 ID C Crr 19821 
- 5  u s  c. 5 i o 2  ,19821 
"18 U S C  8 1905 119821 The Trade Secrets Act bars disclosure of trade 

secrets by Goi,emmenl empioyeea only 
"672 F 2d BC 911 
'"Id BC 963 n 9 
' . Id  a t 9 6 6 n 3 2  
"'Yegapulae did not cancede this point 

g8nerared during contract performance but 
Trade Secrets .Act Id 

" Megapulse lhmlfed ~ r s  clam t o  rhs 
"mlmmdy  protect I f 9  cammerclal lnleresls 

it clavmed ownerahip rights m data 
did not ~ Y I S Y ~  this e l m  under Lha 

IU 3peeific drauings wheh would 
Id et 963 
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to prove its rights in technical data in federal district court. 
Megapulse was able to prevail even on this limited basis in large 
part because it we.8 uncontested that the device was originally 
developed solely with private fmding.lea 

The ca8e was settled and did not ret- to federal district court. 
The Coast Guard agreed not to me the six contested drawings for 
competitive reprocurement purposes. The point became moat 
when Megapulse was awarded the contract.'6* Thus, no federal 
court treatment of how trade secret law relates to technical data 
rights has emerged to date. 

VI. CONTRACTORS MUST INDICATE 
THEIR INTENT TO PROTECT DATA 

A .  The Limited Rights Legend 
To be accorded trade secret status, information must be 

submitted to the Government in confidence. The contractor must 
mark his data correctly and assert his rights in the corneet form 
to receive protection for his trade secrets. To prevail in asserting 
limited rights protection for technical data, a contractor must 
demonstrate not only the substantive elements of novelty, canfi. 
dentiality, and significant investment, but also that procedural 
requirements were observed. Legends which claim the data as 
proprietary or confidential must be placed on the data. Failing 
placement of a legend. the data must have been submitted in 
confidence. Omitting proprietary information required by an IFB 
or RFP may render the bid nonresponsive.1'0 

In Porta Power Pak171 GAO summarized its definition of 
technical data a8 follows: 

First, the protester's design must have been marked 
proprietary or confidential, or the claimant must show 
that the proposal was disclosed to the Government in 
confidence. Second. it muat be shown that the proposal 
involved significant time and expense in preparation and 

-Id at 861 n 1 
'Telephane conversation wich David BIoehrfem Offici of General Counsel. rho  

"88 Coaat Guard Government munsel m the case of Megapulse V. Lpwis (Feb. 20, 
18861. 

"Doblun and Demiey. Pmlectian of Copomte Secrets an Gouarnmenf Confmrt 
Pmporolr ondBidr,  15 Pub. Cont. L.J. 46 iAug. 18811 Sne d m  Nash and Rsaicz,  
8upm note 1, at 517. 

"Comp. Oen Dec. 8.186210 128 Apr. lB801, 80-1 CPD p'a. 305 
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that it could not be independently obtained from publicly 
available literature or common knowlodge.172 

A contractor must affirmatively claim an interest in data by 
marking it with a restrictive legend or otherwise indicating that 
the information is submitted in confidence. Failure to so mark the 
data will result in delivery of unlimited rights LO the Govern. 
m e ~ ~ t . " ~  As originally formulated in 1964 the legend rook the 
following form: 

Furnished under U.S. Government Contract No. 
~ shall not be either released outside the Govern. 
ment, or used. duplicated, or disclosed in whole or in part 
for manufacture or procurement, without the witten 
permission of ~, except for: (iJ emergency re- 
pBir or overhaul work by or for the Government. where 
the item or process concerned is not otherwise reasonably 
available to enable timely performance of the work. or liil 
release to a foreign Government as the interests of the 
United States may require; Pmuided. That in either case 
the release. use, duplication or disclosure hereof shall be 
subject to the foregoing limitations. This legend shall be 
marked on any reproduction hereof in whole or in part."' 

Subcontractors were tasked with providing additional informa. 
tian giving the name of the prime contractor and the name of the 
subcontractor generating the technical data. A more restrictive 
policy of separating data on the drawing itself was instituted in 
1974.176 Contractors were required to circle or underscore data on 
the portion8 of the page to which the restrictive legend was 
attached. This policy was instituted because procuring agencies 
complained that contractors attached legends to all drawings and 
data. To focus upon that data which was truly proprietary. the 
procedure of underlining or circling data was instituted.17e 

1. Failure to Assert  Delivers Unlimited Rights to  the Gouem. 
ment. 

When the Government receives data without a restrictive 
legend submitted under B contract. the protester bears the burden 
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of showing by clear and convincing evidence that his proprietary 
rights have been violated. In Wayne H. Cobney a 
subcontractor alleged that the prime contractor had wron&Uy 
submitted the subcontractor's drawings to the Government with. 
out a restrictive legend attached. Since there was no legend 
attached, the subcontractor could not prove that i t  had ever 
marked the drawings proprietary or submitted them in confidence. 
GAO would not decide the related third party dispute concerning 
whether the prime contractor had acted improperly or illegally in 
obtaining the drawings from the subcontractor."& The fact that  in 
other contracts the drawings had always been submitted with 
proprietary legends was considered irrelevant. 

When the contractor has failed to mark drawings with a legend 
as a result of a conscious, although misguided decision, unlimited 
rights are delivered to the Government. In Bell Helicopter 
Textmnll* the contractor marked certain overall design drawings 
with restrictive legends. believing that the entire assembly had 
been developed at  private expense and was therefore wholly 
protected. He did not place limited rights restrictions on the lower 
level subassembly drawings. When the ASBCA determined the 
overall design was not entitled to limited rights protection, the 
Board also found that twentyone drawings which had been loft 
unmarked not inadvertently, but a8 a result of a conscious 
decision. were unprotected. 

The Board concluded as to these drawings: 

Hughes lost any limited rights protection it might 
otherwise have had for these drawings, because it failed 
to mark them with any restrictive legend at  the time of 
delivery; it did not seek permission to mark them within 
six months thereafter, and its failure to mark the 
drawings was not inadvertent but a considered judgment 
by responsible officials of the company. This is not a case 
of overreaching by the Government by taking advantage 
of m obvious mistake by a contraetor.'80 

The forfeiture of limited rights protection represents the loss of 
a valuable property right. Therefore when the contractor places 
unauthorized legends on data, the burden is on the Government 
to inquire as to the merits of the limited rights assertion. If the 

"'Comp Gen. DR. B-211789 123 AUg 19831. 83-2 CPD p a n  242. 

"'ASBCA Xo 21192, 85-8 BCA para. 18.415. 
"'Id at 92.485 

'Id Wing Comp. Gen Dec. 8-207284 110 May 19821, 82-1 CPD para 4511 
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Government fails to inquire, the restrictive rights legend, al. 
though not in the format authorized, will be respected. The 
Government's regulations will be strictly enforced against the 
Government when the forfeiture at a claim of property rights 
hangs in the ba lance . l~~ 

The contractor muat judiciously consider the placing of re 
strieted rights legends. He must not claim too little data by 
marking only the top level assembly drawings 8s in Bell Helieop 
ter Testron. However, if the contractor seeks to protect his 
interests by placing legends on all data, the overassertion of 
rights in protected data may also result in the loss of limited data 
rights. 

2. Overassertion of Limited Rights May Result in Loss of 
Pmtection. 

Megapulse'a2 was lost at  GAO because the contractor placed 
restricted legends on hundreds of drawings. The contracting 
officer challenged the assertion of rights on two separate occa. 
sions. offering the contractor the option of focuding upon pro. 
teeted data on each marked page. The contractor responded by 
circling all of the data on every page. Faced with this blanket 
claim to all of the data, GAO ruled that none of it could be given 
limited rights protection as the protected and unprotected pop 
tions were inextricably intertwined. On appeal. Megapulse man- 
aged to reduce its claim to six drawings.163 JVhen presented with 
a manageable number of claims, the Government settled the 
litigation and agreed to the limited rights assertim'e" 

In Bell Helicopter Te'extronlas the Board found that eight 
drawings with improper legends may have contained severable 
portions containing data developed at  private expense. This case 
also was remanded. The parties were instructed to negotiate the 
severable portions which might be given limited rights pratec- 
tion.la6 

The protection afforded by the legend limits the Government t o  
in.house usage. The Government may not disclose the data for 
repraeurement purposes or use it far manufacture.18' The Govern- 

II  r.4 

-camp G~~ D ~ C  B.I~MO (16 J- i8so1. eo I CPD P ~ B  42. 
"'872 F 2d 959 118821 
"(Telephone coniarration with David Brocksleln, supre note 169 
"'ASBCA So. 21192, 65-3 B C A  para 18,4111 
"'Id. at 92 435 
'I Sash and Raslca.  supra nnfe 1 sf 436.38 
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ment may use the data for evaluation purposes, even to the 
extent of comparing it with data submitted by a competitor 
claiming independent invention or reverse engineering.188 The 
restrictive legend contains an exception for disclosure outside the 
Government to other contractors for emergency repair purposes 
or release to a foreign government for information, evaluation. or 
emergency repairs. Limited rights data given to foreign govern- 
mente must be delivered in confidence.lag 

B. PROPOSALS SUBMITTED IN CONFIDENCE 
WITHOUT LEGEMS ATTACHED 

Proposals without legends attached may sometimes be deemed 
to have been submitted in confidence. Contractors may submit an 
unsolicited proposal incorporating an innovative approach to a 
technical problem in the hope of eliciting Government interest. 
Disputes arise when the Government incorporates the innovative 
approach into a solicitation for competitive procurement without 
compensating the originator. One such early case was The 
Podbloc Padbloc developed an improved technique 
for packaging napalm bombs. Padbloc's technical data package 
far the bomb containers was partly patented and partly trade 
secret. In a letter of negotiation sent to the Government. Padbloc 
offered to turn over all its data if the Government would agree to 
amend its specifications to require the Padbloc bomb containers 
and purchase the first 104,000 packages from Padbloc. After the 
first 104,000 packages, Padbloc agreed to give the Government a 
royaltyfree license to use the data for any purpose. In response 
to the letter, the Government requested the data. The Govern. 
ment released the information directly to the napalm manufactur- 
ers, who then did not need to purchase containers from Padbloc. 
Padbloc claimed that it presumed the Government would protect 
its secret data while the Government disclaimed any obligation to 
do so. The court found that the Government had entered into an 
implied-in-fact contract not to breach Padbloc's confidential sub. 
mission of information.lQ1 

The scope of the duty not to disclose technical data in 
unsolicited proposals was also treated in Airborne Data, h e .  V .  

United The Government agency involved had a policy 

'&Id 
"Id 
"181 CI C t  369 119631 

' 9 0 2  F 2d 1350 (Fed Cir 19881 
' 161 CI. ct at 378- ia .  
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which invited unsolicited proposals. Airborne Data submitted an 
unsolicited proposal concerning a method of taking aerial photo- 
graphs for production of photographic maps of selected terrain 
quadrilaterals. A legend was attached to the data in accordance 
with agency regulation which provided that the data should not 
be used for any purposes other than evaluation. Contract negotia. 
tions were entered into but ultimately failed. The Government 
then issued an IFB to twenty-four bidders incorporating the 
methodology of taking the aerial photographs. While rejecting 
Airborne Data's contention that any sort of express contract had 
been entered into, the court held that Airborne Data was entitled 
to monetary damages for breach of an implied.in.fact contract: 

The essence of this case is that defendant extended to 
plaintiff a valid and authorized invitation to submit an 
unsolicited proposal containing ideas originated, con. 
eeived. or developed by the plaintiff. Defendant pre. 
scribed how on submitting such a proposal. plaintiff 
might indicate that it did not want its ideas disclosed to 
the public. And, it stated. that all Government personnel 
"shall comply with the terms of the legend , . . I '  restrict. 
ing such disclosure land unauthorized use). Plaintiff 
accepted defendant's invitation, Consideration for the 
Governmental obligations resulting from the acceptance 
existed, and, upon a breach of those obligations (as here), 
a right t o  monetary damages from defendant resulting 
from that breach is enforceable in this court.'93 

Although confidentiality is the essence of trade Peeret protee- 
tion, in the Government contracting context the confidentiality 
must be asserted on two levels. First. the contractor must 
maintain its Secret from third parties. Second, when submitting 
information to the Government, the contractor must affirmatively 
indicate its intention to maintain confidentiality. 

VII. SEVERABLE RIGHTS IN DATA: THE 
GOVERNMENT'S USE OF TECHNICAL 

DATA FOR REPROCUREMENT PURPOSES 
Sometimes the existence of limited rights in data is not 

apparent to contractors competing in followon eontracts This 
may cause a substantial problem when contractors submit bids 
without realizing that acees~ to data is limited. Recent litigation 

,"Id 81 1361 
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has centered upon severable data rights, when the Government 
awns unlimited rights in only a portion of the data. 

If the Government possesses B technical data package suffi- 
ciently complete to allow B number of contractors to compete. a 
substantial savings may be realized. But when the Government 
owns only a part of the data. because of govemmenkfunded 
modifications or because component parts were developed at 
private expense, the Government may not possess a sufficiently 
detailed technical data package to promote competition. When 
this occurs, the Government may either attempt to assemble a 
complete data package or solicit the contract utilizing am incom. 
plete data package. 

A. ASSEMBLING A COMPLETE DATA 
PACKAGE 

When technological requirements are exacting, it may prove 
difficult to communicate requirements effectively short of provid. 
ing a detailed technical data package, including drawings. The 
Government may purchase full rights to utilize all data from the 
existing contractor. This may be attractive to a contractor whose 
profit will be greater from selling the data than from continuing 
performance under the contract. If reprocurement is anticipated at 
the time of the initial contract, the Government could require a 
separate pricing option for the purchase of unlimited rights in the 
data. The failure to submit a price for the delivery of the technical 
data would render an offer 

B. SOLICITING AN INCOMPLETE DATA 
PA CKA GE 

The Government may issue a solicitation containing a technical 
data package with the protected information omitted. However, 
the Government must proceed with caution when issuing a 
solicitation containing less than complete design information. 
While the Government is not obliged to w m  a potential bidder 
that certain data ie proprietary.'gs the Government must not 
purport to furnish "Build-to.Print" or "Buildh-Specification" 
drawings if certain data is omitted from the package. This was 

"'Camp Gen Dee 8.211557 19 Aug 19831. 83.2 CPD p w  192. See aiio Dab!& 
and Dempsey Prof~efion of Corpomte S e e r d s  zn Guurmrnd Conimit Pmparalr 
and Bids 15 Pub. Cont L J  46 IAvg 1984k Narh and R a w i c ~ ,  ~ u p m  nore 1 at ..- 
b , <  

"'.*mold M. Dimand. h e ,  ASBCA No 22733. 78.2 BCA para 13.417 
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the claim of the contractor in the cam of Harris Corporation.leB 
The contract for the fabrication and supply of mobile satellite 
communications terminals included a technical data package 
which purported to contain ail of the information necessary to 
either manufacture or procure component parts, and certified 
that: "Offerors are entitled to rely upon the "Build.tePrint" 
drawings: and, equipment built upon these drawings will meet the 
performance requirements of the applicable . . . specifications."'e' 

The technical data package lacked "Buildb-Print" drawings for 
an integrated circuit unit. The contractor was unable to find a 
price far the unit in the Integrated Circuit Master Book, which is 
B catalog of commercially available items. The contractor esti- 
mated a $5  unit price. In fact the item was not commeiciaily 
available. as the holder of the data would not sell it as a spare 
part but only as part of a larger subassembly. The hired 
contractor through reverse engheering redesigned the integrated 
circuit unit. Harris Corporation then submitted a change order for 
the costs of design and development of the replacement circuit as 
well as for the difference between the price it bid and the price it 
paid for the item. The Board based its decision upon the 
Government's express warranty to provide build-teprint draw. 
ings: 

The evidence is clear that the drawing in question, which 
was provided to appellant by the Government subsequent 
to award was defective. The drawing did not describe a 
part that was readily procurable on an unrestricted basis 
and did not contain adequate design data in the form of 
functional description, logic diagram, truth table and 
schematic design. The delivery of the defective drawing 
was a breach of rn express warranty.'ee 

The appeal for recovery in the amount of $655.541 was su9- 
tained.189 

In Horns Corporation the Government relied on the general 
principle of law that the Government does not have a duty to 
warn potential bidders on contracts involving proprietary data of 
that data's status. Although the specific facts of Ham's proved an 
exception to this rule, the principle is atill valid. By calling for 

'-ASBCA Ro 26548. 85-3 ECA PUB 18.167 
I S 7 2  _r  0 1  091  
.I "I ".._". 

*.Id BL 91,241 (citing Ordnance Research ti. United Stares. SO9 F2d 162. 419 
I C ~ .  CI. i m , .  svDn schntes, I ~ C ,  ASBCA SO 21079, 77.2 BCA p u n  12 130 
Omega CmsLmct im  Co . Inc , ASBC.4 Sa 22105 78-2 BCA p ~ a  13.4251 

'*Id a t  91,212 
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certain components or even using brand names recommended for 
inclusion in performance of a Government contract. the Govem 
ment is not warranting commercial availability.200 The contmctor 
is held to the duty of inquiring prior to award in order to foresee 
the costs of essential processes. When the Government does not 
have superior knowledge concerning an item's availability the 
contractor must obtain his information from sources other than 
the Government. The Government is under no duty to disclose 
the knowledge it possesses when the knowledge is available 
through normal commercial channels. In Arnold Diamond I ~ C . , ~ ~ '  
the contractor discovered after award that an essential subpart he 
required was patented. The Government instmxted the contractor 
to either purchase the part or the manufacturing rights. The 
contractor was denied his additional costs, 

When the part which is protected by trade secret is recom. 
mended rather than required and the identity of the manufacturer 
of the part disclosed, the burden shifts to the contractor to 
ascertain the part's commercial availability and cost.ZOZ Tho better 
practice for the Government would be to identify. to the extent 
possible. the proprietary data, to disclose the identity of the 
holder of the data and include a directive in the solicitation to 
either purchase the item or fabrication rights. As an alternative to 
purchasing data or withholding data in B solicitation. the Govern. 
ment could specify that the holder of the proprietary data execute 
a royalty-free license with the successful offeror or a S U C C ~ S S O ~  
contractor, This would place the successor in the position of B 

licensee with the duty not to disclose the data further.203 Any of 
these solutions would prevent claims of Government overreaching 
and allow the contractor to arrive at  a fair price when formulating 
a bid, rather than submitting a change order for additional costs 
later. 

VIII. CONGRESS SEEKS TO CREATE 
COMPETITION IN TECHNICAL DATA 

RIGHTS 
In 1984, Congress reacted to the storm of controversy which 

surrounded apparently inflated and excessive prices charged far 

'UAmoid Diamond Inc., ASBCA KO 22733. 78.2 BCA p-a. 13.441. 
'- ,Id 
"'Mallory Engulermg. ASBCA So 25509,  82-1 BCA p u n  15,613 
'"Only the owner of the data. not the hcsnsee. has B protectable right in the 

technical data for GAO bid protsst purposes Camp Den. Dec. 8-21186s 2 128 Dec 
19831. 81.1 CPD pwa. 32 
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spare parts procurementsxo4 by passing three new laws aimed at 
creating B more competitive environment within the Government 
procurement agencies. The three new statutes are the Competition 
in Contracting Act of 1984,205 the Defense Procurement Reform 
Act of 1984,206 and the Small Business and Federal Procurement 
Competition Enhancement Act of 1984.20' Of these three major 
reforms, two of the statutes contain major revisions concerning 
the treatment of technical data. 

The provisions of the Defense Procurement Reform Act of 1984 
[hereinafter Reform Act] and the Small Business and Federal 
Procurement competition Enhancement Act of 1984 [hereinafter 
Competition Enhancement Act] concerning technical data are both 
incorporated into Title 10, United States Code.208 The Reform Act 
solely affects military agencies while the Competition Enhance. 
ment Act concerns both civilian and military agencies. 

The objective of the Reform Act is to increase Competition 
within the Department of Defense acquisition agencies. A study 
of the cases where inordinately high prices charged to the 
Government has caused a public scandal revealed a lack of 
effective eompetition.209 Congress was also concerned that lack of 
technical data or the right to use the data might be a major cause 
of the Government's failure to secure adequate competition, This 
supposition was not borne out by statistics kept by the Defense 
Logistics Services Center.210 In the majority of cases. acquisitions 

'OWR Rep. No 690. supra note 6 at  10 
'o'Competmon in Conrrseting Aef of 1984 Pub L. So 98-369 53 Stat 1175 

lcodified as amended ar Titie 10, 5 5  2301 2306, 2310 2311. 2313 2 3 5 6  Title 31 
55 3651-3556 Title 40, 5 7 3 9  Title I1 55 251 note. 252-254 2El .260  403. 405 
407 note, 411. 416-419 ISupp. I11 198511. 
'"Defense Procurement Reform Act of 1984. Pub L 98.526. 56 Stat 2588 

Icoddxd as amended at  Title 10 5 5  139 "ate. 1398, 139b 2301 note, 2302 23038. 
2306. 2311, 2311-2322. 2354a. 2384. 2884a, 2392 note. 2401-2406, 2411-2418 2462 
note isupp IIi 18651, 

" ' S r n d  Businesa and Federal Procurement Cornpetillon Enhancement Act of 
1534. Pub L. S o  98.577 98 Stat 3066 lcodified 8s mended  at Title 10 55 2302 
23038, 2301. 2310. 2311: Title 15 55 637 614 Titie 41 55 251 note, 253.  
253b-2E3g. 259 403. 414s. 416. l l 6 a  4 1 %  418 iSupp 111 19861 

"'10 U.SC 55 2320-21 iSupp 111 19851 
'LThe nurnerm~ bid protests 10 GAO by dnaffeeted COntiBCCOr8 pmtescrng d e  

source pmcuremenfa by Gavernment agencies confrrm the percepcmn that competi- 
tion IS often lackrng b Government proeurernenr. See Camp Gen Dec B.190796 
B.191007 113 June 19181 18-1 CPD para 431 Camp Gen DPC B-167902 124 Ma? 
19771, 77-1 CPD para 362. 

* Tho Defense L ~ e n f i c s  Servrces Center ovbhshes and disrribvlei e \ e v  quarter 
B ~ummary afafw ;port The report i n e l d e s  vlformstian concemrng s p u i  parts 
pmeurernenf. such as whether the parts *ere obtained competltwel? 01 
noncampetltwdy If obcmed naneornpe~mvely the circurnitmcei that h t  
procurement co sole sources me bared Statistics for the five years previous to 
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were made nancompetitively due to a lack of emphasis on 
competition and cost effectiveness.2" Although small businesses 
in particular complained that they were excluded from competing 
in many Government contracts because the Government could not 
provide them with the data to manufacture a particular part. 
Congress found that this did not cause the lack of competition. 
First, possession of the data would not enswe production of an 
equivalent part of the quality level supplied in the past. Experi. 
ence, expertise, and technological ability also play a part. More 
significantly, Congressional inquiry revealed that it was an 
inability to retrieve data that the Government was authorized to 
use and to provide that information to a prospective Contractor 
that impeded competition.21z Thus. the Government's failure to 
challenge e. contractor's unauthorized assertion of proprietary 
data, or failure to demand delivery of rights to which it was 
entitled, or failure to properly code supplies proved to be the 
primary came8 of the restraints upon competition. 

The statutory provisions are divided into two sections. The first 
defines rights in technical data213 and the second prescribes the 
validation of proprietary data restri~tions.2~* 

A. DEFINING RIGHTS IN DATA mT TITLE 10, 
WITED STATES CODE 

In defining rights in technical data, Congress went far beyond 
past legislation in specifying the instances in which the Govern. 
ment would acquire unlimited rights in technical data. Congress 
directed the Secretary of Defense to define by regulation the 
"legitimate proprietary interest of the United States and of a 
contractor in technical or other data." Rather than give the 
agencies free hand in drafting applicable regulations a8 it had in 
the past, Congress required that there be only one set of 
regulationsx15 and specified the guidelines to implement them. 
Congress had in the past given the defense agencies blanket 
authority to promulgate regulations in any manner they saw fit, 

1984 revealed that lesa than 3 4  of the r a t d  1tem9 were obLmed from a 
designated source due to  proprietary r e ~ f r ~ c t i m ~ .  

H R Rep No 690 supra note 6 .  at 11 
I d .  
10 U S.C. P 2320 lSvpp I l l  19851 
10 U S C  5 2321 ISupp. 111 19851. 
The i e g ~ l a l m s  ware to be part of the Federal Acquisition Regulstiana IFARl 

system. which 1% the current Government replation appbcahk to  all Government 
agency acqusitians The FAR superseded the Federal Procurement Reguislions 
IFPR! and the Defense Acquisition Regulations IDAR! on 1 Apnl 1984 

271 



MILITARY LAW REVIEW WOI. 114 

This resulted in variances in policy toward technical data rights. 
An Air Force initiative provided that contracts within the Air 
Force Systems Command containing limited data rights clauses 
could not reserve limited rights for more than 60 months. After 
60 months the Air Farce took unlimited rights in the data.216 The 
Navy required contracts be written with options included to 
acquire unlimited rights in data should acqusitian prove beneficial 
to the Govemment.2" The Army had no fixed policy. SO each 
procuring agency took whatever steps it deemed appropriate in 
obtaining and using technical data.*'a Among the civilian agen. 
eies, the policy in NASA and Department of Energy was to take 
title to technical data rights in big item contracts.2'8 

Perhaps because of these divergencies in policy, Congress 
decreed that the regulations would be uniform and would incorpo 
rate the best features of the various senices' approaches. 
Congressional findings and policy concerning technical data in the 
Reform Act advocated reexamining policies relating to spare parts 
procurement and technical data related to such parts; and 
ensuring that sale of technical data did not become a prerequisite 
to doing business with the Department of Defense. The reforms 
advocated went far beyond these modest goals. 

1. New Regulations to Define Critical Concepts. 

The first directive in 10 U.S.C. 5 2320 is that regulations define 
when data is developed exclusively with federal funds; exclusively 
at  private expense: or in part with federal funds and in part at  
private expense.z20 

Definition of these terms by regulation would enumerate those 
instances in which the Government obtains unlimited rights in 
data and when a contractor may place limited rights restrictions 
on data. When these terms are defined, the history of complex 
litigation in technical data rights may be over. Disputes concern 
ing whether data was developed at private expense or with federal 
h d s  or both, and if developed with both private and federal 
funds whether the Government takes unlimited rights would be 
firmly guided by regulation. Similarly the questions eonceming 
oanership rights in Govemment.funded modifications would be 
addressed bv renulation. 

"*P.Raubirschek, Recent Druda~mantr an Gou#mmmf Potent and Data Pobcy. 

"Id. 
"'Id 
'"Id. 
"'10 U S  C $ 23201ailIl ISvpp I l l  19861 
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This direction to address a complex and troublesome aspect of 
Government contract law indicates an activitist attitude by 
Congress in formulating procurement policies. I t  is also a 
indication that the policy pendulum has shifted. No longer is the 
protection of private investment of resources the paramount 
concern. Congress is clearly troubled by contracts with hidden 
escalating costs to the Government. The new emphasis is upon 
using Government purchasing power wisely by not paying for 
items which the Government already owns and by being aware at  
the outset of negotiations what exactly the Government is 
contracting to buy. The need to be aware of bottom line 
expenditures is tempered by incorporation into the statute of 
other policy objectives which recognize that innovation and 
diversity is encouraged by the patieipation of s m d  businesses 
and alternate sources of supply in Government praeurement.~2~ 

2 Mandatory Contmct Clauses to be Included in Supply and 
S P r v i C P  Contracts. 

Congress prescribed that regulations include contract clauses to 
he used in supplies and services contracts, including clauses 

1. defining the respective rights of the United States and 
the contractor or subcontractor (at any tier) regarding 
any technical data to be delivered under the contract; 

2. specifying the technical data, if any. to be delivered 
under the contract and delivery schedules for such 
delivery; 

3. establishing or referencing procedures to determine the 
acceptability of technical data to he delivered under the 
contract; 

4. establishing separate contract line items far the techni. 
cal data, if any, to he delivered under the contract; 

5 .  to the maximum practicable extent, identifying. in 
advance of delivery, technical data which is to he 
delivered with restrictions on the right of the United 
States to use such data; 

6. requiring the contractor to revise any technical data 
delivered under the contract to reflect engineering design 
changes made during the performance of the contract 
that  affected the form, fit and function of the items 

“ I d .  at 6 23201aU2-41 
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specified in the contract and to deliver such revised 
technical data to an agency within a time specified in the 
contract; 

I. requiring the contractor to furnish mitten assurance 
at  the time the technical data is delivered or is made 
available that the technical data is complete and accurate 
and satisfies the requirements of the contract concerning 
technical data; 

8. establishing remedies to be available to the United 
States when technical data required to be delivered or 
made available under the contract ig found to be incom. 
plete or inadequate or to not satisfy the requirements of 
the contract concerning technical data; and 

9. authorizing the head of the agency to withhold pay- 
ments under the contract (or exercise such other remedies 
as the head of the agency considers appropriate) during 
any period if the contractor does not meet the require 
merits of the contract pertaining to the delivery of 
technical data.2Z2 

The first five contract clauses are designed to focus attention 
on technical data at  the outset of the bargaining process rather 
than at  the end. This makes good sense from both the Govern. 
ment and contrsctors' viewpoint. To define rights, specify data, 
and establish procedures early in the contracting process is 
beneficial to the Government because it is at that point when 
competition is the greatest. When the Government awards a 
contract for B major Systems acquisition. there will be many 
contractors competing for the award. The Government's bargain- 
ing position is the strongest and the contractor may be willing to 
mako concessions concerning future rights m data in order to be 
awarded a valuable contract. If rights in data are not clarified 
until after the contractor has commenced performing the contract 
the contractor has no incentive to accord the Government any 
rights in protected data. In fact. it would be adverse to the 
contractor's interests to do so; by keeping technical know-how 
Secret, the contractor may insure future procurement on a 
soIe.sourc~ basis. Whlle the new provisions on one hand have an 
adverse impact upon contractors who have in the past depended 
on sole source business, the provisions on the other hand provide 
enhanced opportunities for more diverse competition, thus possi. 

"'Id at 5 2320 
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bly benefitting a greater number of contractors.21n By focusing 
the contractor's attention on the nature and quality of the 
technical data rights being offered for sale before the contract is 
signed, the new provisions encourage higher initial prices. With 
fewer ensuing changes and less resulting litigation generated by 
the new statutory requirements. the Government should stili 
realize a savings. 

The separate line item for data seems to be statutory approval 
of the Navfs policy of including an option far the purchase of 
data. Certainly data is not required to be purchased in every case, 
particularly when the product is commercially available. 

The contract clause concerning Government.funded modifica. 
tions is a new position. This clause would grant the Government 
unrestricted use of any revisions, changes. and modifications to 
data previously obtained with unlimited rights. This clause would 
insure that the Government receives the most current data on an 
item.zz4 The clause would act as a guarantee that previously 
available data is not changed slightly and, with ensuing limited 
rights prescriptions, made unavailable to the Government, 

The most cantroversial new requirement is the contract clause 
requiring the contractor to warrant that data conforms to the 
requirements stated in the contract. A even more controversial 
proposal was omitted which would have required a contractor to 
certify that the data described as such was in fact developed at  
private expense. The warranty provision as enacted places a 
continuing obligation on the contractor to guarantee completeness 
and accuracy of technical data. The Government re8erves the 
right to require correction of the data at  any time, in spite of its 
prior acceptance of the data.22' 

The remaining contract clauses are remedy-granting clauses 
available to the Government should the contractor deliver inaccw 
rate or incomplete data. The head of an agency is authorized to 
withhold payment under the contract should the contractor be 
delinquent in performing any of its obligations pertaining to the 
delivery of technical data. 

3. Expiration Pen'od Set for Limited Rights Assertions. 

The final new directive in the technical data rights portion of 

"'Breedlove and Kinrisch. Surviving thr  N m  1984 Pmrvrsmoni Lewi Ruhr 
and Oppariun~ties for Go~ernment Confr@cfarr. Program Manager. Jan-Feb 1981 

"'H R Rep. No 690, ~ u p m  note 6 .  at  15 
" I d .  at 21 
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the statute appears to approve the Air Force's initiative to reduce 
the lifetime of limited rights assertion to sixty months. The 
Secretary of Defense is directed to imtitute a regulation setting 
standards for determining whether limited rights can include an 
expiration point. not to exceed seven years, on any proscription 
on the Government's unlimited use of technical data. After seven 
years the Government could make unrestricted use of the data. 
While t e e h n o l o ~  usually IS not current after seven years, this 
provision, when applied in conjunction with the contractor's 
obligation to keep data current, could prove a valuable right to 
the Government in multiyear, major systems acquisitions eon. 
tracts. 

B. Validation Procedures For Limited Rights 
Assertions 

The second statutory section which establishes procedures for 
challenging proprietary legends is entitled "Validation of Propri. 
etary Data Restrictions In order t o  prevent contractors from 
marking all their designs and drawings with proprietary legends. 
as occurred in Megapulse, Congress has placed restrictions on the 
right of contractors to mark data, and has codified the means of 
challenging the marked data. The contractor has the burden of 
validating the challenged data. In a unique provision, rhe contrae- 
tors may be assessed court costs if they cannot justify their 
legends. 

1. Initial Analysis Requirements. 

The challenge or validation procedure expressed in 10 U.S.C. 5 
2321 is much more complicated than in any preceding regulatory 
provisions. Congress. m section 23211a1, required that service or 
supply contracts for the delivery of technical data must provide 
that a contractor or subcontractor at any tier shall be prepared to 
furnish to the contracting officer a written justification far any 
restriction asserted by the contractor or subcontractor on the 
right of the United States to use such technical data: and the 
contracting officer may review the validity of the restriction 
asserted by the eontraetm or by a subcontractor under the 
contract on the right of the United States to use technical data 
furnished to the United States under rhe contract if the contract. 
ing officer determines that reasonable grounds exist to question 
the current validity of the asserted restriction and that the 
continued adherence to the asserted restriction bv the United 

'"10 US.C 5 2321 lSvpp 111 19651 
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States would make it impracticable to procure the item competi. 
tively at  a later time.227 

The first statutory provision codifies the GAO holding in 
M ~ g a p u l s e . ~ ~ ~  The burden is placed upon the contractors initially 
to scrutinize data and select out that data to which they wiU 
assert limited rights protection. The contractor may not make a 
blanket assertion of proprietary data rights over an entire data 
package and let the Government sort out the proprietary from 
nonproprietary data. From the contractor's point of view, this 
provision will prove expensive and tirneconsuming. 

The second contract clause directs an ongoing review process by 
the Government. The burden to stay current is placed on the 
Government to determine if data which was once protected has 
since become a matter of public knowledge, reverse engineered, or 
delivered to the Government under another contract without 
restrictions. This requirement bespeaks the need for m informa. 
tian retrieval Bystem to insure that data rights are not needlessly 
limited due to the Government's negligent failure to assert rights 
which it already possesses. Although such an informatiowcoding 
and retrieval system will undoubtedly prove costly to the 
Government initially, costs may be recouped when the item is 
procured competively in the future. The contracting officer must 
make a conscious determination early in the contracting process 
whether the restrictions are justified and whether the restrictions 
would impede later competitive reprocurements. 

2 Gouomment Challenge Pmcedures. 

Section 23211bl of the validation procedure guides the contract. 
ing officer's action after the review process is completed. The 
contracting officer must determine that a good faith basis exists 
to Challenge the asserted rights. This is a departure from prior 
practice when blanket assertions of proprietary rights wa8 the 
rule. Formerly, the Government could routinely send out challenge 
letters just to see what action the contractor would take on 
receipt of the letter. The vague terms of the former letters have 
also been brought into sharper focus as the new statute directs 
the letter must sweifv the mounds for challenninn the asserted . .  - _ _  
restriction; and the requirement for a response within 60 days 
justifying the current validity of the asserted  restriction.^^^ 

* > I d  5 2321lsl 
T o m p  Gen Dec. 8-194966 116 Jan. 19801, 80-1 CPD p a n  42 
'"IO U.S.C. B 2321lbilll 121 ISvpp 111 19S6i 
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The letter Serves as official notice to the contractor that the 
Government is questioning the contractor's right to the data and 
gives the contractor sixty days to respond. Section 23211ci of the 
validation procedures addresses the contractor's dilemma if he 
cannot adequately respond to the challenge within sixty days. The 
contractor may submit a written request for extension which 
details the need for additional time. The contracting officer shall 
grant additional time as appropriate. If the contractor has 
received challenge notices from more than one contracting officer. 
each contracting officer must be notified of the other challenges. 
The contracting officer who issued the first challenge shall consult 
with the contractor and other challenging contracting officers and 
arrange a response schedule, allowing adequate time to formulate 
each response. 

Section 2321ld) provides that if the contractor fails to respond 
the contracting officer "shall issue a decision pertaining to the 
validity of the asserted restriction."230 This provision clarifies the 
procedural steps to be followed to culminate in the possible 
removal of restrictive markings. The contracting officer issues a 
final decision if the contractor fails to respond to the request for 
justification. By tying the action to a final decision by the 
contracting officer the matter becomes a contract dispute rather 
than an independent cause of action in federal district court. If 
the contractor subsequently wants to dispute the technical data 
rights assertion, he could not assert that the matter was 
unrelated to a contract action as the contractor in Megopulse did. 

3 Contractor Justification of Limited Rights Assertion 

After the contractor submits a justification for its assertion of 
limited rights in response to the Government's written notice, the 
Government has sixty days in which to decide whether the 
justification is valid. This is an entirely new provision which 
should greatly speed the resolution of disputes in technical data. 
Previously, there was no time limit placed on Government action. 
If the contracting officer determines the contractor does not 
possess the claimed proprietary data rights, he will either issue a 
final decision or notify the contractor of when a final decision will 
be reached within sixty days. 

Section 23211e) provides that if a contractor submits a claim far 
payment for asserted limited data rights the "claim shall be 
considered a claim within the meaning of the Contract Disputes 

'"Id B 2321idlill 
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Act of 1918."231 This section reiterates Congressional intent to 
introduce uniformity into the settlement of data rights claims. 
Pursuant to the Contracts Disputes Act, contractors have the 
option of pursuing their claims before the board of contract 
appeals or Claims Court. This provision provides additional 
support to the probable Government position that disputes 
concerning technical data rights are essentially contract claims. 
not sustainable as a noncontract cause of action. 

4. Deciding the Claim. 

The final section, 10 U.S.C. 4 232110, is both new and unique. 
First, it provides that the limited rights legend may be removed 
and restrictions cancelled on the Government's right to use and 
disclose data if litigation pursuant to the Contracts Disputes Act 
resuits in a favorable Government decision.z3* The most contro. 
versial section of the statute provides: 

[Ilf the asserted restriction is found not to be s u b s t m  
t i d y  justified, the contractor or subcontractor, as appro. 
priate, shall be liable to the United States for payment of 
the cost to the United States of reviewing the asserted 
restriction and the fees and other expenses las defined in 
section 24121dll2lIAl of title 281 incurred by the United 
States in challenging the asserted restriction unless 
special circumstances would make such payment un- 

This provision requiring the contractor to reimburse the G o y  
ernment for the cost of challenging the assertion of limited rights 
is a compromise. Originally it wan proposed that the contractor 
pay liquidated damages.23' When the legislation was enacted, this 
provision was dropped as was the certification requirement 
verifying that items claimed with limited rights were in fact 
developed at  private expense.235 In ordsr to be liable for costs, the 
contractor's claim must lack substantial justification. Although no 
standard is supplied to give meaning to the term, substantial 
justification beems to imply a preponderance of the evidence 
standard. The requirement to pay costs is tempered by an 
exception when payment would be unjust due to special circum. 
stances 
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If the dispute is settled in favor of the contractor. the 
restrictions remain in place and the Government may be liable to 
reimburse the contractor for defending the action. The Govern. 
ment is only liable for reimbursement of costs. however, "if the 
challenge by the United States is found not be made in good 
faith."~3fl Lack of good faith implies a much higher degree of 
proof than lack of substantial justifiation. Bad faith seems to 
place on the contractor an even greater burden than the clear and 
convincing standard of proof, that of showing that the eantrect- 
ing officer knew or should have known that the contractor's 
assertion was valid. 

IX. THE LATEST REGULATORY 
REVISIONS 

A. THE PROPOSED RE VISIONS 
The changes in technical data rights treatment directed by 

statute were applicable to solicitations issued one year after 19 
October 1984. Regulatory revisions were, therefore, necessary by 
18 October 1985. The ~ u c e e ~ ~ ~ r  to the ASPR Committee, the 
Defense Acquisition Regulatory 1DARI Council, as the body 
responsible for promulgating the Department of Defense Federal 
Acquisition Regulation Supplement IDFARS). issued a set of 
proposed rules and a request for public comment on 10 September 
1985.337 Written comments on the proposed rules were due by 9 
October 1985. 

The policy statement introducing the proposed revisions reflects 
a new reaolve to lower prices and commitment to invalve grearer 
competition in the Government contracting process. The revisions 
mark a further shift away from protecting private investment 
interests to protecting the public fisc. Although the new policy 
reaffirms the Government's intention to only acquire essential 
technical data rights !now enlarged to include rights in computer 
software) those essential requirements are expanded to include the 
interest of the United States in increasing competition and 
lowering costs by developing and locating alternative sources of 
supply and manufacture.23e 

"'10 U S.C I 23211flIZiiB! ISupp. I11 19851 
Amendmanti to Departmenr of Defense Federal AcqvriiLlon Supplement 

Techmcal Data. 50 Fed. Reg 41 180 118861 iconl ining proposed rem~ions of 16 
CFR 05 227 and 2621 [heremafter 48 CFR 4 -proposed revision] 
>.'48 CFR I 227.472lal proposed revlaion. 
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The proposed revisions included a complete reworking and 
reorganization of Department of Defense Federal Acquisition 
Regulation Supplement IDFARSI Subpart 227.4 and related 
clauses in DFARS Part 252. The reorganization was designed to 
group related topics closer together to provide greater clarity. 

1. Definition of Developed at Private Expense. 

definition of the phrase "developed at private expense:" 
The most significant change is inclusion far the first time of a 

"Development at  private expense" as used in this 
subpart, means that completed development was accom- 
plished without direct Government payment, at  a time 
when no Government contract required performance of 
the development efforts, and wae not developed as a part 
of performing a Government contract. The word "devel- 
oped," as used in the phrase "developed at  private 
expense," means brought to the point of practical applica. 
tion. i.e., to be considered "developed" an item must have 
been constructed, a process practiced, or computer soft. 
ware used, and in each case it must have been tested so 
as to clearly demonstrate that it performs the objective 
for which it was developed. When, in applying these 
criteria. an item. component, process. or software package 
does not meet the test because the entire item, compo. 
nent, process, or software package was not developed at  
private expense, separate elements thereof which do meet 
the critera will be considered to have been developed at  
private expense. Further, in applying the foregoing erite. 
ria, when an item. component. process or computer 
software which has been developed at  private expense is 
modified or revised to meet Government requirements 
specified in a contract, modification of the item. compo. 
nent, process or computer software shall not be consid. 
ered to have been developed at  private expense.238 

The requirement that  "completed development" be accomplished 
without Government payment seems to encompass the situation 
in Bell Helicopter Te.ztronZ*O where development of the TOW 
helicopter launcher could be divided into portions. Some of which 
were funded bv the Government and some which were not. The 
regulation confirms the result in Ball: the contractor could not 

"'48 CFR 9 221.471 proposed rewsmn. 
"'ASBCA Na 21192, 81-3 WCApara 18,416 
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claim development at  private expense for the entire launch 
system.241 

The direct payment provision leaves open the question of what 
result obtains when the Government reimburses costs for an 
invention or discovery. A Government contract may reimburse 
independent research and development costs and this may be 
considered an indirect payment under the contract. The longstand. 
ing Government policy has been that despite this reimbursement 
the contractor may claim that development was wholly with 
private funds.**% Now this policy may be undermined by the new 
regulation. The policy of reimbursing overhead and normal and 
necessary business expenses of independent research and deveiop- 
ment contracts while allowing contractors to retain full data 
rights has been justified in the past as a necessary incentive to 
encourage defense-related technologies. Army undersecretary 
James Ambrase has expressed a concern that this policy has been 
abused by defense contractors who have obtained background pro. 
prietary rights to data which should have belonged to the Gov- 
ernment.~'s Challenges against the policy have been launched in 
the past, notably by the Air Force and Navy in the mid.1970'~ 
but to no avail.244 The new regulatory language "accomplished 
without direct Government arguably encompasses 
reimbursement far independent research and development. but 
this will depend upon whether the reimbursement is considered 
direct payment. 

The regulations contain directions on how to obtain the 
unlimited rights to use complete data or severable portions of 
data. The terms of the regulation recognize that separate elements 
or subassemblies may still be protected by limited rights warm 
ings. The regulation in subsequent sections provides practical 
suggestions for both obtaining data and protecting severable 
interests in data: specific acqui9ition of unlimited rights,z'e acqui- 
sition of licensing rights by the licensing requiring 
the contractor to develop alternate S O U I C ~ S , ~ ~ ~  inclusion of options 

" o h s i d e  the Pentaeon. Vol 2, No 1. BL 1 lFeb 14 19551 
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in the contract2'g and an expiration point for protection of rights 
in the data.as0 

Despite the guidance contained in the proposed regulation, the 
contracting officer may be unaware of protected data rights at  the 
time of issuing a solicitation, particularly until an information. 
coding system is in place. The existence of severable rights in 
data may result in contractors being given Government-furnished 
data without notice of the severable rights, thus causing the 
contractor to claim costly changes. The extent to which contrac- 
tors succeed in their claims will depend upon the extent to which 
the Government has guaranteed its data as complete. Therefore, 
when issuing solicitations, contracting officers must be wary of 
warranting the completeness of Gavernmentwpplied technical 
data packages. 

The regulations contain extremely rigorous testing require. 
ments. The item must be both in existence and have been tested 
to "clearly" demonstrate that it will perform the objective for 
which it was developed. The terms of the regulation do not 
specify whether simulated or actual conditions testing is required, 
but by placing the standard as a clear demonstration of function, 
the regulation implies actual conditions testing is required. This 
means that the Bell X-1 aircraft which was privately funded until 
its first test flight would not have qualified as developed at  
private expense. The breaking of the sound barrier was the 
objective for which a supersonic aircraft was developed and this 
test was performed under military control. Therefore, the Bell X.1 
was not developed at  private expense under the proposed criteria. 

The regulation uses the term "brought to the point of practical 
which seems synamous with patent law terminal. 

ogy of "actual reduction to practice" a3 espoused in Bell 
Helicopter Te.ztmn.zs2 By avoiding complete identification with 
patent law terminology the drafters of the regulation avoid 
confusion with patent law and allow for interpretation unique to 
the technical data rights field, 

Modifications. revisions, or improvements in technical data 
which are necessary to meet Government requirements are not 
considered as developed at  private expense. Thus. the Govern- 
ment may o w n  rights to a severable portion of data. The 

"'Id. 
":,d 
"148 CFR PI 227-411 proposed revlaon. 
'"So0 Boll Hdicoptei Tarimn. 85.3 0CA at 92,422 
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treatment of severable rights in the data, not addressed in terms 
of the regulation, will inevitably be a ripe area for conflict in the 
future. Under the proposed regulations either the contractor or 
the Government may hold rights to a severable portion of a larger 
body of information. Identifying the smaller sections of data to be 
afforded protection is B matter the proposed regulations do not 
address directly. Various techniques are listed for obtaining 
technical data rights: direct payment, licensing, options and 
negotiating B time limitation upon limited or restricted rights. 
These techniques may prove difficult to apply to severable rights 
in data as the Government and contractor cannot agree at the 
beginning of contract performance as to the nature of these rights 
because the severable data rights issues will arise during the 
course of contract performance, 

2. Certification Requirements. 

The regulation requires mandatory certifications of technical 
data under two circumstances: to identify data in a negotiated 
contract which may already be owned by the Government and to 
certify that data delivered under any contract is complete. 
accurate. and correct.26J 

The Certification of Technical Data-Prior Delivery clause has 
the potential to have harsh consequences far contractors. All 
negotiated contracts are required to have a clause certifying 
whether the same information has been delivered or is obligated 
to be delivered to the Government under any contract or 
subcontract.zj4 This will enable the Government to keep track of 
those items to which it already owns unlimited rights in data and 
will also alert the Government to the types of data to which it 
needs to acquire unlimited rights. The contractor is required to 
identify the contract or subcontract under which the data was 
delivered and the place of delivery of the data. This will place an 
enormous record.keeping responsibility upon a contractor who 
does a great deal of business with the Government. 

The Certificate of Technical Data Conformity clause carries the 
biggest threat to the contractor, however. because it requires the 
contractor to certify in writing that the technical data delivered is 
compiete, accurate. and complies with the requirements of the 
eontraet.256 This is an absolute guarantee. If the data is found not 
to be of the requisite comeleteness or accuracy, "the eontractinn 

"*48 CFR 9 227 414.3 propared r~vlaion 
"(48 CFR 8 227.174-31ai proposed revision 
'"48 CFR 8 227 474-31bi pmpmed revision 
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officer shall consult with counsel regarding possible civil remedies 
and criminal sanctions available to the Government.'' The harsh. 
ness of this provision can best be illustrated by comparing it with 
the interim provision which requires certification only to the best 
of the contractor's knowledge and belief and contains no civil or 
criminal penalty provisions.25e 

Other less controversial changes included refining the definition 
of limited rights to allow independent third party review for 
Government evaluation p u r p 0 ~ e s ; ~ S ~  revising the predetermination 
of rights procedures. renaming them the "prenotification of rights 
in technical data and computer software;"*'n defining license 
rights with accompanying guidance on the acquisition of license 
rights; and the directed licensing of technology 

3. Defense Contractors Oppose Reuisions. 

Contractor resistenee was stiff to the "hard.nosed, proposed 
regulatory  provision.^^^ The DAR Council held a public meeting 
on 1 October 1985 to hear comments on the new regulations. The 
meeting was attended by over 40 representatives of industry, 
Congressional staff, the press. and the Government. A major topic 
of discussion was that the public comment period had been too 
short in view of the extensive reorganization and revision of the 
regulations. 

B. THE LVTERIM RE VISIONS 
As a result of the meeting and the comments generated by the 

proposed revisions, B decision was reached not to implement the 
revisions. Instead, the public comment period was extended until 
9 January 1986.ab0 For the meantime, an interim revision incarpo. 
rated the minimal statutory requirements of the Reform Act and 
the Procurement Improvement Act. The controversial portions 
were omitted or softened and the reorganization of the DFARS 
dropped. The interim d e s  were not intended to generate addi. 
tional public comment, but merely to minimally cover statutory 
requirements until a final version of the technical data rights 
regulation was implemented. 

'"Amendments to Depi~tmenl  of Defense Federal Acquisition Regulation 
Supplement, Technical Data, 50 Fed. Rag. 43.158 11983l IT0 bp implemented an M 
inteerim bsiial lhereinsfter 48 CFR 8 -intern d e l .  48 CFR 0 227.408.2B111l 
<"to*- -~,- " . 

"'48 CFR 5 227 4701bl proposed revision. 
"'48 CFR 8 227 478 proposed rsvliion 
y'83.22 The Government Contrscror's Communique 1 
"50 Fed Reg 41,180 119SSl. 
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Noticeably absent from the interim revisions is a definition of 
"developed at  private expense." As mentioned above, the comrac- 
tor does not warrant the accuracy of his data and is not subject 
to criminal or civil penalties for a failure to include accurate and 
complete data. Remedies for noncomplying technical data are 
limited to normal contractual remedies, such 8s reduction of 
progress payments. withholding, termination, and decrease in 
contract price or fee. 

1. Doueloping Second Sources of Supply. 

Tho interim rules do nonetheless grant substantial rights to the 
Government in the acquisition of technical data. The interim rules 
grant the head of an agency, on a nondelegable hasis, the right to 
demand unlimited rights in data developed at  private expense. 
When the interests of the United States in increasing competition 
and lowering costs are served by developing second sources of 
supply. the head of the agency may require the data and rights a8 
necessary.261 

The contracting officer may consider the contractor's willing. 
nesa to supply data a8 a factor in source selectian.zel He shall 
consider requiring alternate proposals to enhance competition that 
11) grant the Government the right to use technical data provided 
under the contract for competitive procurement purposes or 121 
propose the qualification or development of alternative murces of 
s"pply.383 

2. Prenotification, Certification and Validation. 

In order to assist the Government in making informed judg. 
ments regarding reprocurement of items developed at  private 
expense, the offeror of such items must identify whether they 
intend to deliver the pertinent data with !I1 limited rights. (21 
unlimited rights, or (31 to be determined The Govern. 
ment's failure to  object to limited rights assertion at this point is 
not a waiver of the right to challenge. When a prenotification of 
rights clause is included in the contract the contractor is obliged 
to notify concerning limited rights only 

The requirements for certification and validation of technical 
data are implemented on a mandatary hasis for inclusion in the 

' V 8  CFR 5 227 103.21a11311~1 m t e m  rule 
"'48 CFR 5 227.403-2la1!3Iliil rnterrm rule. 
" '48 CFR 5 221.403-2lbl in te rh  d e  
"18 CFR 5 227.403-2111 mteerim rule. 
>"1S CFR 5 227 103-2111121 mknm rule 
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contract.26b The validation requirements impose on the contrae 
tors the duty to maintain records to justify the validity of 
markings. The defense industry views the record.keeping require. 
ment 8s a special problem. When data was generated in the past 
requisite records may not have been kept, and it may prove 
difficult or even impossible to reconstrvct them. The lack of a 
system to trace rights in data, in the past, may give contractors 
difficulties in tracing records kept for ' 'old '  data. The records 
must be delivered within thirty days of demand a8 part of the 
validation procedure.28' Aside from the record-keeping provision, 
the r e d a t i o n s  follow statutory provisions closely concerning 
procedures to be followed in challenging and validating restrictive 
markings. 

3. Cancelling or Ignoring the Rostrictiue Legend. 

The regulations provide greater detail to statutory requirements 
in setting aut procedures to be followed when the contractor files 
B claim regarding alleged limited rights protections violations. The 
Government will continue to observe limited rights restrictions for 
ninety days after a final decision by the contracting officer that 
data is not entitled to limited rights protection. If the contractor 
has not provided notice of an intent to file suit within ninety 
days, the Government may cancel or ignore the restrictive 
markings.268 If, after having provided notice of intent to file, the 
contractor fails to file its suit within one year, the restrictive 
markings may be cancelled or ignored. Under urgent or compel. 
ling circumstances. the head of an agency may determine on a 
nondelegable basis that  the markings will be cancelled or ignored 
as an interim measure pending the filing of suit or the expiration 
of the oneyear waiting period.las If an action is filed before the 
Claims Court or the Armed Services Board of Contract Appeals, 
an agency head may, if the contractor fails to actively pursue its 
appeal or if urgent and compelling circumstances continue to 
exist, cancel or ignore markings as an interim memure.2'0 

X. CONCLUSION 
The interim revisions will remain in place until the new 

regulations are implemented later in 1986. Whether the proposed 
revisions are adapted as currently composed will depend upon the 

'"48 CFR $ 227 4121~1 m t e r h  d e .  
"'48 CFR I 227 413-1lb1131 interim d e .  
"'48 CFR I 227.4131di1211iiilBi mterlm d e  
'**4S CFR I 227 4I3-lldllZiiiiilCi interm d e  
" 4 8  CFR S 227 413~lidil2!1nllD! lnterim d e .  
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extent to which the Government's interests prevail over the 
interests of the defense industry. The Government's interests 
primarily lie in interjection of greater competition into the 
contracting process. Greater competition means a larger number 
of contractors will participate in Government contracts. This will 
result in lower prices, as well as an expansion of the industrial 
base. Estimates of the costs savings to be realized by converting 
from sole m u m  to competitive procurement range between 
twentyfive and fiftyfour percent.271 In one startling example, the 
Air Force. by allowing competition and buying in larger quanti- 
ties, managed to reduce the cost for the outer wingtip skins for 
F.4 fighters from $2,066 to $194 apiece.27z 

The proposed changes will force the contractors and the 
Government to be specific in detailing what the purchaser is 
seeking and what the seller is offering. Both parties will benefit 
from a closer "meeting of the minds" in the contracting process 
and disputes will be fewer. One problem not addressed by the 
revisions is the situation when one competitor has data and offers 
it for sale while another competitior does not have the data and 
does not include provision for payment in the contract price. The 
owner of the data will be the higher bidder while the low bidder 
may not be aware of the COSt of procuring the technical data. The 
contractor must proceed cautiously when bidding on contracts 
involving technical data in order not to be underbid by another 
contractor who does not have the data. Contracting officers will 
have greater responsibility to identify and preserve government 
interests in technical data acquisition. Bargaining for data will be 
equally important as the bargaining for the item or process itself 
when reprocurement or spare part costs are predicted to be 
substantial. 

The primary benefit to the Government in acquiring the 
technical data necessary to allow competitive procurement is the 
cost savings resulting from competition and the invigoration of 
the industrial base. The danger is that contractors will be 
unwilling to participate due to their potential liability for convey- 
ing defective data and due to the complexity of charting the 
rights in technical data. Finally, initial implementation of the new 
regulations will prove expensive to both the contractor and the 
Government. A six billion dollar computer modernization pro. 
gram, the Logistics .Management System, 1s part of a military- 

'Yellera Second Soumng. A Way io Enhoner Reduction Pioducnon. Program 

"Waahingfon Post supra nore 5 
Yansger, Yay-June 1983 
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wide effort to store and retrieve procurement information, Richard 
E. Carver. Assistant Air Force Undersecretary, projects that the 
system will tell an item manager what the code symbol is in real 
terms, i.e., a hammer, how many are on hand, how much was paid 
for the item last year, and how many vendors can make them. 
The drawings and manuals will be provided also to constitute a 
"seamless" system for supporting and repairing complex systems. 
The "seamless" system envisioned by the assistant undersecrst- 
ary depends upon the procurement of substantial amounts of 
technical data.373 If the military is to attain the logistic capability 
to account to the public for increasingly costly and complex 
weapons systems, the "hard .nosd  regulatory provisions initially 
proposed should be implemented. The Government has increasing 
need to identify first, exactly what its requirements are, and 
second, whether the means to satisfy its requirements already lies 
within its grasp. Therefore, the proposed definition of "developed 
at  private expense" should be implemented t o  incorporate the 
patent law concepts enunciated in Bell Helicopter Testron274 and 
in the proposed regulatory revisions. However. the definition 
should go beyond that to make explicit the Government's 
ownership of data paid far by Government reimbursement of 
independent research and development contract costs. The regula. 
tions as implemented should ensure that the Government receives 
unlimited rights in technical data when the Government pays, 
directly or Indirectly, any of the costa of development. 

APPENDIX A 
ASPR 55 9.201-9.203 (9 Apr. 19571 

5 9.201 Rights in Data Unlimited. (a) Generally "operational 
data" and "design data" should satisfy Government require 
ments. Further, data shall not be acquired for other than 
Governmental purposes. The price for such data may be listed 
separately from the price for other items being puchased in the 
contract. 

ibl Supply contracts. In advertised contracts and in contracts 
for standard commercial items. "proprietary data" should not be 
requested. "Proprietary data" will be obtained under contracts for 
other than standard commercial items only when a clear Govern. 
ment need for such data is established. When "proprietary data" 
is so obtained, there shall be a specific negotiation for such data 

"Id 
'"ASBCA Yo. 21,192, 85-3 BCA para. 18,415 
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and the contractual requirement shall be listed as a separate 
contract item. 

/c) Contracts for rzpmimontai developmental, or research x o i k .  
In B contract which has as one of its principal purposes 
experimental, developmental, or research work and also calls for 
models of equipment or practical processes. the contractor shall 
be required to furnish all data necessary to enable manufacture of 
the equipment or performance of the process: except that such 
data need not be required for standard commercial items to be 
furnished under the contract and to be incorporated as component 
parts in or to be used with the product being developed if, in lieu 
thereof. requirement is made for identification of source, and 
performance specifications and characteristics sufficient to enable 
the Government to procure from any supplier the part or an 
adequate substitute. Under such a contract the Government is 
entitled to all data resulting from performance thereunder. Any 
previously developed "proprietary data" should be required only 
where the product could not readily be manufactured or the 
process performed without the use of such "proprietary data." 

5 9.2024 Use of data-la1 Operational and design doto. Since 
"operational data" and "design data" as defined above do not call 
for the disclosure of details af the contractor's trade secrets or 
manufacturing processes which the contractor has the right to 
protect, such data should be obtained without any limitation a8 to 
its use by the Government. 

ibl Proprietary data-fl i  Contracts for experimental deuelop 
mentai or  research work .  When "proprietary data" is obtained 
under a contract having as one of its principal purposes experi. 
mental, developmental. or research work, in accordance with 5 
Y.ZOZ.licl, it shall be obtained without limitations as to its m e .  

121 Supply contracts. When "proprietary data" is obtained by 
negotiation under a supply contract in accordance with 5 9.202. 
lib), the purpose for obtaining it will govern its use. If it was 
obtained for the purpose of enabling the Government to establish 
additional sources of supply, it should be obtained without 
limitation as to its use. Where, however. it has been determined 
to be necessary to obtain "proprietary data" for some limited 
purpose. such as emergency manufacture by the Government, 
such data may be obtained subject to limitation as to its use. In 
such cases the contract clause contained in 5 9.203.2 shall be 
included in the contract and the contract Schedule shall specifi- 
cally identify the data which shall be subject to limited use. 
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5 9.203.1 Unlimited rights to use data. 

RIGHTS IN DATA-UNLIMITED 

(1) the term "Subject Data" as used herein includes writings, 
sound records, pictorial reproductions, drawings or other graphical 
representations. and works of any similar nature (whether or not 
copyrighted) which are specified t o  be delivered under the 
contract. The term does not include financial reports, cost 
analyses and other information incidental to contract administra- 
tion. 

(bl Subject to the proviso of (c) below. the Government may 
duplicate, use, and disclose in any manner and for any purpose 
whatsoever. and have others so do, all Subject Data delivered 
under this contract, 

(c) The Contractor agrees to and does hereby grant to the 
Government and to its officers, agents, and employees acting 
within the scope of their official duties. a royaltyfree, non- 
exclusive and irrevocable license throughout the world, to publish, 
translate, reproduce, deliver, perform, dispose of, and to authorize 
others 80 to do, all Subject Data now or thereafter covered by 
copyright: Pmuided. That with respect to such Subject Data not 
originated in the performance of this contract but which is 
incorporated in the work furnished under this contract such 
license shall be only to the extent that the Contractor, its 
employees, or any individual or concern specifically employed or 
assigned by the Contractor to originate and prepare such Data 
under this contract, now has, or prior to completion or final 
settlement of this contract may acquire, the right to grant such 
license without becoming liable to pay compensation to others 
solely because of such grant. 

Id) The Contractor shall exert all reasonable effort to advise the 
Contracting Officer, at  the time of delivery of the Subject Data 
furnished under this contract, of all invasions of the right of 
privacy contained therein and of all portions of such Data copies 
from work not composed or produced in the performance of this 
contract and not licensed under this clause. 

(e) The Contractor shall report to the Contracting Officer 
promptly and in reasonable written detail, each notice or claim of 
copyright infringement received by the contractor with respect to 
all Subject Data delivered under this contract. 
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(fl Nothing contained in this eiause shall imply a license to the 
Government under any patent or be construed as affecting the 
scope of any license or other right otherwise granted to the 
Government under any patent. 

(g) The Contractor shall not affix any restrictive markings upon 
any Subject Data. and if such markings are affixed, the Govern. 
ment shall have the right at any time to modify. remove, 
obliterate or ignore any such marking. 

0 9.203.2 Limited rights to  use data. 

RIGHTS IN DATA-LIMITED 

(a) the term "Subject Data" as used herein includes writings, 
sound recordings, pictorial reproductions, drawings or other 
graphical representations. and works of any similar nature 
(whether or not copyrighted) which are specified to be delivered 
under this contract. The term does not include finanmal reports. 
cost analyses and other information incidental to contract admin. 
istratian. 

(bl Subject Data delivered under this contract s h d  not be 
released outside the Government, nor be duplicated, used. or 
disclosed in whole or in part for procurement or manufacturing 
purposes lother than for manufacture required in connection with 
repair or overhaul where an item is not procurable commercially 
so as to enable the timely performance of the overhaul or repair 
work and provided that when Data is released by the Government 
to a contractor for such purposes. the release shall be made 
subject to the limitations of this clause and provided further that 
such Data shall not be used for manufacture or procurement of 
spare parts far stock. wirhout permission of the Contractor, i f  
(i) the Subject Data to be so limited is identified in the Schedule 
as being subject to limitations: and lii) the following legend is 
marked on each piece of data so limited [in third blank of legend, 
identify portion or pages to which legend is applicable]: 

This i s  furnished under U.S. Government Con. 
tract No. ~, and ~ s h d  be released outside the Govem- 
ment (except to foreign Governments, subject to these same 
limitations), nor be disclosed, used, or duplicated, for procurement 
or manufacturing purposes, except as otherwise authorized by 
said contract, without the permission of ~ This legend shall 
be marked on any reproduction hereof in whole or in part. 
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Prodded, That such Data may be delivered to foreign Govern. 
menta 88 the national interest of the United States may require. 
subject to the limitations specified in this paragraph. The 
Contractor shall not impose limitations on the use of any piece of 
Data, or any portion thereof, containing information first pro. 
dueed in the performance of a Government contract. 

(c) Notwithstanding any provision of this contract concerning 
inspection and acceptance, the Government shall have the right at  
any time to modify, remove, obliterate or ignore any marking nor 
authorized by the terms of this contract on any piece of Subject 
Data furnished under this contract, subject to the right of the 
Contractor to appeal under the "Disputes" clause from the 
decision of the Contracting Officer. 

Id) Subject to the proviso in (el below, the Government may 
duplicate, use, and disclose in m y  manner and far any purpose 
whatsoever, and have others so do, all Subject Data not covered 
by ib) above which is delivered under this contract. 

le1 The Contractor agrees to and does hereby grant to the 
Government and to its officers. agents, and employees acting 
within the scope of their official duties, a royaltyfree, nom 
exclusive and irrevocable license throughout the world, to publish, 
translate, reproduce, deliver, perform, dispose of, and to authorize 
others so to do, all Subject Data now or hereafter covered by 
copyright Prouided, That with reepect to such Subject Data not 
originated in the performance of this contract but which is 
incorporated in the work furnished under this contract such 
license shall be only to the extent that the Contractor. its 
employees, or any individual or concern specifically employed or 
assigned by the Contractor to originate and prepare such Data 
under this contract, now has, or prior to cadpletion or final 
settlement of thia contract may acquire, the right to grant such 
license without becoming liable to pay compensation to others 
solely because of such grant. 

(fl The Contractor shall exert all reasonable effort to advise the 
Contracting Officer, at  the time of delivery of the Subject Data 
furnished under this contract, of all invasions of the right of 
privacy contained therein and of all portions of such Data copies 
from work not composed or produced in the performance of this 
contract and not licensed under this clause. 

lgl The Contractor shall report to the Contracting Officer 
promptly and in reasonable written detail each notice or claim of 
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copyright infringement received by the contractor with respect to 
all Subject Data delivered under this contract. 

lh) Nothing contained in this clause shall imply a license to the 
Government under any patent. Nothing contained in this clause 
shall be construed as prohibiting the Government from manufac. 
turing, or having manufactured for it by or procuring from others 
than the Contractor, that  which is shown in or by such Data. so 
long as the Data, or a copy in whole or in part, to which the 
limitation in the above applies is not used in such manufacture or 
procurement. 

APPENDIX B 
ASPR 55 9.zno.zo2.3 115 act. 1958i 

5 9.200 Scope of subpart. This subpart sets forth the Depart. 
ment of Defense policy, implementing instructions, and contract 
clauses with respect to acquisition and use of data and copy. 
rights. The policy and procedures set forth in this subpart apply 
to all data required to be delivered to the Government under a 
contract whether such data originates with the contractor or B 

subcontractor. 

0 9.201 Definitions. For the purpose of this subpart. the 
following terms have the meanings set forth below: 

(a) "Data" means writings. sound recordings, pictorial reproduc- 
tions. drawings, or other graphic representations and works of 
any similar nature whether or not copyrighted. The term does not 
include financial reports, cost analyses. and other information 
incidental to contract administration. 

(b) "Proprietary data" means data providing information eon- 
cerning the det& of a contractor's secrets of manufacture, such 
as may be contained in but not limited to its manufacturing 
methods or processes, treatment and chemical composition of 
materials, plant layout and tooling, to the extent that such 
information is not disclosed by inspection or analysis of the 
product itself and to the extent that the contractor has protected 
such information from unrestricted use by others. 

le) "Other data"' means all data other than "proprietary data" 
and includes: 

lli Operational data which provides information suitable among 
other things for instmction, operation, maintenance, evaluation or 
testing; and 
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121 Descriptive data which provides descriptive or design draw- 
ings or descriptive material in the nature of design specifications 
which, although not including any "proprietary data." may 
nevertheless be adequate to permit manufacture by other compe 
tent firms. 

Id) "Standard commercial items" means supplies or services 
which normally are or have been sold or offered to the public 
commercially by any supplier. 

8 9.202 Acquisition and use of data. 

5 9,202.1 Acquisition of data - la) General. I t  is the policy of 
the Department of Defense to encourage inventiveness and to 
provide incentive therefor by honoring the "proprietary data" 
resulting from private developments and hence to limit demands 
for data to that which is essential for Government purposes. The 
activity responsible far initiating a purchase request, after consul. 
tation with the procurement activity whenever feasible. will 
carefully determine the use contemplated for the data to be 
acquired and will specify only such data as is determined to be 
necessary to satisfy such use. Generally it should not be 
necessary to obtain "proprietary data" to satisfy Government 
requirements. The acquisition of data from a subcontractor shall 
be governed by the nature and circumstances of the subcontract, 
it being the intent of the Department of Defense that in obtaining 
data originating with subcontractors, the contractor shall. insofar 
as carrying out its obligations under a prime contract is can. 
cerned, be guided by the same policies and procedures as if the 
subcontractors were contracting directly with the Government 
and should not request unlimited rights in "proprietary data" 
where such rights are not required by tho Government under the 
prime contract. 

lb) Supply contracts and subcontracts thereunder. In advertised 
contracts and in contracts and subcontracts for standard eommer. 
eial items, "proprietary data" shall not be requested. "Proprietary 
data" will be obtained for the Government under other supply 
contracts and subcontracts thereunder only when B clear Govern- 
ment need for such data i6 established and in such event the 
requirement for "proprietary data" will be specified in the 
contract Schedule (see the clause in 8 9.203.2). When "proprietary 
data" is obtained under supply contracts, there shall be B specific 
negotiation for such data and the contractual requirement shall be 
listed as a separate contract item. 
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IC! Contracts for esperimental deuelopmento6 07 reseaich work 
and subcontracts thereunder. In a contract which has 8s one of its 
principal purposes experimental. developmental. or research work 
and also calls for models of equipment or practical processes. the 
contractor shall be required to furnish to the Government for the 
price of the work d data resulting directly from performance of 
the contract, whether or not it would otherwise be "proprietary 
data." In addition, the contractor shall be required to furnish d 
data necessary to enable reproduction or, where appropriate. 
manufacture of the equipment or performance of the process 
which is developed, and the Schedule of the contract shall set 
forth the data required. subject to the exceptions set forth below: 

(I! Such data shall not be required for standard commercial 
items to be furnished under the contract and to be incorporated 
as component parts in or to be used with the product or process 
being developed if in lieu thereof the contractor shall furnish 
identification of source and characteristics lincluding performance 
specifications, when necessary) sufficient to enable the Govern- 
ment to practice the process or to procure the part or an adequate 
substitute; and 

(2)  "Proprietary data" shall not be required for other items. 
including minor modifications thereof, which were developed at  
private expense and previously sold or offered for sale and which 
are to be incorporated as component parts in or to be used with 
the product or process being developed, if in lieu thereof the 
contractor shall identify such other items and that "proprietary 
data" pertaining thereto which is necessary to enable reproduc. 
tion or manufacture of the item or performance of the process. 

Where the contractor asserts and it is determined in the 
negotiation preceding the execution of the contract that the 
contractor has prevmusly developed "proprietary data" other than 
that described in subparagraph 121 of paragraph IC1 of this section, 
that such data will be used in the product or process developed 
under the contract, and that such product cannot readily be 
manufactured or the process practiced without the use of such 
previously developed "proprietary data." a suitable price lor 
provision thereof) may be negotiated: Provided, That the contrae 
tor requests payment for such data. and the Government does not 
have rights to such data iother than the "Limited Rights" 
provided for by the paragraph of P 9.203-3). 

$ 9.202-2 Use of data - /a/ Other data. When data other than 
"proprietary data" is obtained, it shall be obtained without any 
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limitation on its use by the Government. 

lbl "Proprietary date'' - (1) Supply contracts. When "propri. 
etary data" is obtained by negotiation under a supply contract, in 
accordance with 5 9.202-lIb), the purposes for obtaining it wi l l  
govern its use. If it is obtained for the purpose of enabling the 
Government to establish additional aourcei of supply, it shall be 
obtained without limitation as to its use; in such case the contract 
clause in $5 9.203-1 and 9.203.2 shall be included in the contract 
and the requirement for the "proprietary data" will be specified in 
the contract Schedule. However, where it has been determined to 
be necessary to obtain "proprietary data" for eome limited 
purpose, such as emergency manufacture by the Government, 
such data may be obtained subject to limitation as to its use; in 
such ease the contract clause in $5 9.203.1, 9.2034 and 9.203.3 
shall be included in the contract and the contract Schedule shall 
suitably identify the data which shall be subject to limited use. 

12) Contracts for ezpen'mental developmental or research m i k .  
When "proprietary data" is obtained under a contract having as 
one of its principal purposes experimental, developmental, or 
research work, in accordance with 0 9.202-lIcl, it shall be obtained 
without limitation as to its use; in such case the contract clause 
in $5 9.203.1 and 9.203-4 shall be included in the contract. 

5 9.202.3 Multiple souices of supplies. The Government's inter. 
est in establishing multiple murces for supplies and services 
arises when it is necessary to (ij  insure fulfillment of its current 
and mobilization requirements or l i i j  permit competition for 
defense procurement to avoid unreasonable prices. The policies in 
this subpart provide one means for accomplishing this objective 
and are particularly effective where data, other than "proprietary 
data," acquired by the Government, is useable. without more. to  
obtain multiple sources. Where the use of "proprietary data" is 
necessary for the production of an item developed at  private 
expense, it is the policy of the Department of Defense to honor 
the proprietary nature of such data since it is recognized that it is 
in the Government's interest to faster private development of 
items having military usefulness. Accordingly, "proprietary data," 
not otherwise obtained pursuant to the policy set out in $ 9.202- 
I@). will be obtained by the Government for the purpose of 
establishing multiple sources only where such sources cannot 
otherwise be established. This should occur only in isolated cases 
as necessary to achieve the objectives in li) and liij. In preference 
to having the Government obtain "proprietary data" for the 
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purpose of creating multiple sources. it is the policy to achieve 
these objectives to the extent possible through one of the 
following procedures: 

(ai The acquisition by the Government of "proprietary data" 
developed at  private expense may be unnecessary where the 
primary source is willing to establish other sources by direct 
contractor licensing arrangements without Government participa. 
tion. Where complex technical equipment is involved and the 
establishment of a satisfactory second source will require. in 
addition to data, technical assistance from the primary source or 
Government facilities or other unusual assistance, Government 
participation in any licensing and technical assistance arrange- 
ments between contractors may be necessary to protect the 
Government interest with respect to such factors among others, 
as 11) investment facilities, 121 competency of source. 131 timing of 
establishment of second sources, and 141 allocation of orders 
among sources. 

lb) The acquisition of "proprietary data" developed at  private 
expense may be avoided in many eases by providing for the 
development of suitable substitutes for such sole source items 
through the use of performance specifications. No single method 
e m  be prescribed for meeting the seeand source problem: each 
situation must be handled on its own merits. 

298 



PUBLICATION NOTES 
Various books, pamphlets. and periodicals, solicited and 

unsolicited, are received from time to time by the editor of the 
Military Low Reuiew. With volume 80, the Review began adding 
short descriptive comments to the standard bibliographic informa. 
tion published in previous volumes. The number of publications 
received makes formal review of the majority of them impossible. 
Description of B publication in this section, however, does not 
preclude a subsequent formal review of that  publication in the 
Reuiew. 

The comments in these notes are not recommendations either 
far or against the publications noted. The opinions and eonelu. 
sions in these notes are those of the preparer of the note. They do 
not reflect the opinions of The Judge Advocate General's School, 
the Department of the Army. or any other government agency. 

The publications noted in this section, like the books formally 
reviewed in the Military Law Review, have been added to the 
library of The Judge Advocate General's School. The School 
thanks the publishers and authors who have made their books 
available for this purpose. 

Dougherty, James E. and Pfsltzgraff, Robert L., Jr., Shattering 
Europe's Defense Consensus. Elmsford, New York, Pergaman Press 
h e . ,  1985. Pages: 215. Name Index. Subject Index. Price: $19.95. 
Publisher's address: Pergamon Press Inc., Maxwell House, 
Fair+ew Park, Ehsfard ,  New York 10523. 

A number of individuals contribute to the striking mccess of 
this book. The authors in their distinct areas of responsibility 
develop skillfully the multifaceted issue of what effect, if any. has 
the increasingly militant Western European antinuclear groups 
had on the venerable NATO consensus on the defense of Western 
Europe. 

What elevates this publication to a level of respect is its 
in-depth examination of the different antinuclear movements from 
a variety of perspectives: historical, cultural, political. and reli. 
pious. As a result, one is able to discern why the antinuclaar 
movement has enjoyed mixed degrees of mccess in Western 
Europe. Of primary importance to the survival of NATO and the 
defense of Western Europe, the lack of a monolithic antinuclear 
movement precludes the widespread ascendancy of national neu. 
tralism and pacifism and, thus, prevents the precipitous erosion of 
NATO and its consensus defense policy. UnderlJing this dynamic 
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process, according to the authors, i* a desire to preclude the 
Soviet Union from exploiting the unrest spawned by antinuclear 
activist groups and gaining some strategic advantage. 

The possible impacts-pest, present, and future-of the various 
antinuclear movements in Western European countries are care. 
fully analyzed. The averarching coneern throughout the book is 
whether these movements place NATO in a vulnerable position 
either in terms of weakening or completely destroying it. If this 
should happen. the rhetorical question would become: "Will the 
Soviet Union reciprocate by disarming in the face of the dismam 
tling of NATO?" The probable answer to this question demon- 
strates the significance of the antinuclear movement in Western 
Europe and the value of a book which presents a trenchant 
analysis of this issue. Shattenng Europe's Defense Consensus i6, 

therefore, a valuable addition to the literature in this field. 

Etheredge, Lloyd S., Can Gowrnments Learn? American Foreign 
Policy and Central American Reuolutions. Elmsford. New York 
Pergamon Press, 1985. Pages: 215. Index. Price: $13.95, Publish. 
er's addreaa: Pergamon Preaa, h e . ,  Maxwell House, Falniew 
Park, Elmeford, New York 10523. 

The provocative title of this book whets the reader's appetite 
almost instantly and serves as an entree to a fascinating analysis 
of the intricacies of United States foreign policy decision-making 
principally affecting Central America for about the last thirty-two 
years. Etheredge advances some extremely forceful arguments to 
support his thesis that a number of foreign policy forays by the 
United States in this region-in Guatemala, Cuba Iespecidy 
noted), El Salvador. and Nicaragua-have evinced a common 
decision making flaw: an inadequate perception and judgment 
stemming mainly from an analytical approach too much wedded 
to imagery rather than to "outer reality." In analyzing these 
recurrent foreign policy decision making methods lin the author's 
opinion, many of which were patently deficientl. the question- 
Can Gourrnments Leoml-takes on B special significance. 

Although one may disagree with some of the author's conclu. 
dons, the book will be thoroughly enjoyed by those who value 
effective, thoughtful writing. 

Hoyt. Edwin P., The .MiIitarbts' The Rise of Japanese .Militorism 
Since WW II. New York, New York Donald I. Fine, he., 1985. 
Pages: 229. Appendices. Price: S18.95. Publisher's address: Donald 
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I. Fine, h e . ,  128 East Thirty-Sixth Street, New York, New York 
10016. 

"What is more than possible in 2001 is that  China and Japan, 
in alliance, become B third superforce of the world, Japan 
supplying the high technology and China the manpower and 
national resources.'' This hypothetical conclusion to Chapter One, 
entitled "The Danger," lays the foundation for Hoyt's seemingly 
excessive apprehension of the recrudescence of Japanese milita. 
rism and its potentidy untoward consequences for the world. 
Perhaps this recurrent theme throughout the book evinces an 

somewhat alarmist message, it must be underscored that societies 
can and often do change with the passage of time. No group of 
people-including the Japanese-is inextricably tied to a certain 
philosophical bent. So it is a bit unnerving to read 

The Japanese, pushed now to increase their military 
effort, can be expected to continue to do 80, year after 
year. There is an element of the herd instinct in this that 
is B little frightening. I t  is like watching the beginning of 
a cattle stampede. For as the Japanese know better than 
anyone, they are B "flock people." and as such can be 
turned in a certain direction once a consensus is achieved 
and thereafter will follow that way until some vital 
change in direction is forced on them by events. 

That is the danger inherent in Japan's military buildup. 

This kind of analysis greatly detracts from the intellectual 
content of the book, for existing Japanese competence and 
motivation do not necessarily portend the replication of insidious 
militaristic behavior of the past. Perhaps the United States 
Government, in encouraging the Japanese Government to shore 
up its military defenses la policy ostensibly disfavored by the 
author), believes that the times have changed. And, 88 B 

consequence, what was true for Japan and the rest of the world in 
1946 may no longer be true today. In reading this book, however, 
it is doubthrl that Hoyt accepts this principle. Thus, from his pen 
springs a fetish for the irrelevant past which clouds his judgment 
of both the present and the future. 

Restan, James, Jr., Sherman's March and Vietnom. New York. New 
York, MeeMillan Publishing Company, 1985. Pages: 313. Index. 
Price: $14.95. Publisher's address: MaeMillan Publishing Corn 
pany. 886 Third Avenue. New York, New York 1WZZ. 

unseemly cultural distrust and enmity. To counteract HoyCs 
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Reston compares basically General Sherman's "March to the 
Sea" during the Civil War lalong with its aftermath) to the 
Vietnam War land its postwar periodi. He focuses primarily upon 
these comparative issues: lli the degree of compliance with the 
law of war; 121 the reconstroction and reconciliation processes 
after both wars; and 131 the behavior of the principal military 
protagonists of the two wars-General William Tecumseh Sher- 
man and General William Childs Westmoreland. In comparing and 
contrasting these foregoing 8108s of interest, Reston makes a 
valiant effort to demonstrate how Sherman's activities during and 
after the Civil War may have foreshadowed the manner in which 
the United States pursued the Vietnam War over 100 years later. 

This book is an interesting analysis of two difficult periods in 
our nation's history. Reston, in pointing out an unusual number 
of similarities between these two epochal military events, appears 
to have shed some light on the motif of both wars which may 
properly guide United States military and civilian policymakers 
now and in the future. 

Shelling, Thomas C. and Halperin, Morton H.. Strategy and Arm8 
Control. Elmsford, New York. Pergamon Press. h e . .  1985. Pages: 
143. Appendix. Price: $14.95 (hardcover) and $9.95 laofteoveri. 
Pergamon Press. h e . ,  Marwell House, Fainiew Park, Elmsford, 
NEW York 10523. 

In the preface to the book, the authors make these insightful 
observations: 

I t  is our hope in rereleasing this book to contribute to 
the debate and to the effort to reduce the likelihood of 
war. its scope and violence if it O C C ~ I S ,  and the political 
and economic costs of preparing for it. by a combination 
of negotiated agreements. informal arrangements, and 
sensible unilateral action. That is what we meant by arm9 
control twentyfive years ago and what we mean now. 

To be sure, the authors' hopes and expectations have been fully 
realized by the rerelease of this book. I t  is a masterful examine 
tion of an overall military policy which should be aimed at  
reducing the risk of war. Vital to this policy objective of risk 
reduction is a sensible arms control program. Shelling and 
Halperin outline precisely how arms control and the national 
military policy can be compatible if designed so that their goals 
are coterminous. The siflificance of this book is that its thesis. as 
it was twentyfive years ago. remains theoretically sound. That is, 
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the sensible, common strategy far arms control is inseparable 
from the national military policy: to reduce the risk of war 
between adversaries. But, more importantly, Shelling and 
Halperin do not appear to be zealots on the issue of arm8 control; 
they recognize that  it should not monopolize the national military 
policy, but should simply be an integral component of a more 
comprehensive approach to avoid an unwanted war. Their keen 
insights combine to make the decision to rerelease this book an 
extremely ptudent one. 
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ERRATA TO VOLUME 113 
A numbering error on the footnotes to  Hagan, Overlooked 

Testbooks Jettison Some Durable Militaiy Law Legends, 113 
Mil L. Rev. 163 (19861, made certain internal cross-references 
incorrect. The following typographical and numbering corrections 
should be made in the article: 

page 164, line 2. change "was more'' to  "were more"; 
page 174, line 1, change "of Cinquecento" to "of the 

page 179, line 12, change "Mi l i tars tra fgese teb~c~ '  to 

page 182, line 11, change "affect" to "effect"; 
page 187, lines 1 and 3, change "Roberts' " to "Roberts's"; 
page 191. line 30, change "restein" to "restrein": 
note 1, change "undestanding" t o  "understanding"; 
note 20, change "monarchs," to "monarchs."; 
note 97, change "Rai.' the" to  "Roi.' The": 
note 115, change "supra note 113" t o  "supra note 112": 
note 116, change "supra note 114" to "supra note 113"; 
note 118, change "supra note 110" to "supra note 109"; 
notes 124, 136, & 149. change ''supra note 109" to "supra 

notes 129 & 198. change "supra note 128" to "supra note 

nOte3 130 & 139. change " s u p m  note 127" to "supra note 

notes 134, 141, 145, 150, 158. 165, 168. 172, 188, 8 202. 

note 138. change "supra note 116'' to "supra note 114". 
notes 146 8 162. change "supra note 144" to "supm note 

142"; 
note 153, change "supra note 142" to "supra note 140"; 
notes 154, 164. & 184. change "supra note 141" to "supra 

notes 163 & 183, change "supra note 140" to  "supra note 

note 197, change "date. Troops" to "date. troops". 

Cinquecento": 

"Militarstrafgesetzbueh": 

note 108"; 

126": 

125"; 

change "supra note 132" to "supra note 130"; 

note 139"; 

138"; 
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By Order of the Secretary of the Army: 

JOHN A. WICKHAM, Jr.  
General, United States Army 
Chief of Staff 

Official: 

MILDRED E. HEDBERG 
Brigadier General, United States Army 
The Adjutant General 
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