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PROFESSIONAL WRITING AWARD 
FOR 1986 

Each year, the Assomation of Alumni of The Judge Advocate Gen- 
eral's School presents an award to the author of the best article pub- 
lished in the MilLtary Law Reuieu during the preceding calendar year. 
The Professional Writing Award acknowledges outstanding legal 
writing and is designed to encourage authors to add to the body of 
scholarly legal writing available to the legal community. The award 
consists of a citation signed by The Judge Advocate General, an en- 
graved plaque, and this year for the first time, a set of quill pens. A 
gift to the Alumni Association in memory ofLieutenant Colonel (Ret.) 
Jabez Lame made this addition to the award possible. 

The recipient of the 1986 award is Lieutenant Colonel William R. 
Hagan for his article, "Overlooked Textbooks Jettison Some Durable 
Military Law Legends," which appeared at  113 Mil. L. Rev. 163 (1986). 
The article traces the development of military law during the sin- 
teenth and seventeenth centuries, and analyzes the origm of our 
present-day military codes. Lieutenant Colonel Hagan takes a po- 
sition at  adds with contemporary thinking and ably supports it with 
extensive original research. His article iB an outstanding piece of 
legal scholarship. The Mditary Low Review is proud to add its con- 
gratulations to Lieutenant Colonel Hagan. 





THE ARMY, THE COURTS, AND THE 
CONSTITUTION THE EVOLUTION OF 

MILITARY JUSTICE* 
by the Honorable Walter T. Cox I11 

As we celebrate the Bicentennial afthe Constitutwn, mditary 
lawyers haue a specml abligotton to promote on understand- 
mg of the role the mrlitary plays in o w  canstttutional system. 
Zn the followrng artrcle, the Honorable Walter T .  Cox III, 
Judge, UnLted States Court of Milctary Appeals, reflects on 
the deoelopment ofAmerican mdrtaryjustLee under the Con- 
stitutron. Judge Cox originally presented the artrele as a lee- 
ture ot the US. Army M ~ l i t a r y  History ZNtitute, Carl& Bar- 
racks, Pennsyluonia, on March 19, 1987. The United States 
Court of Military Appeals later w e d  it as the focus of a sym- 
posium in honor of the Constitution Bicentennial. 

Judge Cox IS uniquely qualified topresent such a discus- 
sion. Before his tenure on the Court of Mdrtnry Appeals, he 
served nearly n ~ n e  years on aetiue duty wrth the United States 
Army. He has also spent f iue years as a practicing eiuilinn 
attorney and SLX years on the bench as a state trialjudge. 

I. INTRODUCTION 
When I was asked to give thia presentation, two thoughts came to 

mind: First, it  seemed a very sensible project to undertake in eele- 
bratian of the bicentenmal year of the Constitution; second, it gave 
me an opportunity to learn more about the jurisprudence of rnilAwy 
justice, which is after all, the business of the United States Court of 
Military Appeals. May I thank the Military History Institute for the 
unique opportunity to share the results of this project. Truly the 
development of military law under the Constitution is worth dis- 
cussing and indeed celebrating this bicentennial year. 

The study of the military and the courts is B broad topic. I suspect 
an historian would do a complete and thorough analysis of at least 
one aspect af the topic. A lawyer is more likely to "try the whale case." 
What I shall attempt to do is cut out a silhouette, from which perhaps 

*Thu mticle WBB delivered 88 the seventh leelure in the 19th Perspechve Lecture 
Senea. 1986.1987, at the Umted States Army History Instltuw, Carlmle Bsmacks, 
Pennsylvania, on March 19, 1987 
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you can recognize the subject, notwithstanding that many important 
details are missing. 

And, perhaps I can leave you with mme significant principles con. 
eermng the relationship of the Constitution to the military that will 
help you pursue your careers as the future military leaders of our 
great nation Before I get into the substance of this discussion, how- 
ever, allow me to set the stage. 

Modern military and civilian leaders Seem to agree with the can. 
clusions reached by Colonel Harry Summers, Jr., in his book, On 
Strategy. A Critical Analysis afthe Vietnam War. that the people, the 
politicians and the army-the "trinity"-must all have the will to 
win if war is to be successfully conducted.' Colonel Don Lundy, your 
Academic Director, is quoted a8 urging the officers here a t  Carlisle 
Barracks to develop a "mind.set" to think strategcally 

If we agree that the national defense "strategy" must have the 
support of the people, the politicians, and the military in order to be 
successful. then it logically follows that the mdwidual parts which 
make up the whole of the national "stratem" must likewise have the 
support ofthe people, the politicians, and the military 1 would Suggest 
that this idea applies equally to other national questions such as, 
whether we should ' 'draw soldiers or have an all volunteer military: 
what procurement procedures we should use; what weapons we should 
employ, and what should be the size of our military force 

I also would suggest that we need to address these same ''strategic" 
considerations to answer the question, "What system of military jus- 
tice shall we use to maintain morale and discipline within the ser- 
vices?" Thus, our System of military justice cannot be viewed solely 
from the vantage point of the military; it must also be viewed from 
the perspective of the people and the politicians. 

Once the "trinity" agrees on the strategic aspects of mditary justice. 
the "tactical" decisions and questions will naturally evolve.3 1 am 
satisfied that most afua have considered militaryjustice in the tactical 
sense, i.e, how does military justice affect me and my command? I 
hope that by presenting to you this background, or history, of the 
development of military justice in OUT country, you will come to ap- 
preciate it a8 a vital mpect of our national defense "stratem." 

Wadstone. 7he  Yiiilov .Mind. The Boston G l o b  Magaime. Feb 8.1987, at 14 63 
' I d  at 65 
*By "fseocsl: I mean the application of the Isws to the i e ~ ~ l u f i m  of B particular 

problem or case m the same ~ e n s e  That Clausewm would diatingvish the sfrategli 
obleetives of mnnmg WBTP from the Laetiral means of achieving the abjectwen 

a 



19871 THE ARMY AND THE CONSTITUTION 

11. THE CONSTITUTION 
Let's look first at  the Constitution. A discussion of the courts and 

the militaly leads us immediately to articles I and 111. 
Article I11 provides: "The judicial Power of the United States, shall 

be vested in one Supreme Court, and in  such inferior courts a8 the 
Congress may from time to time ordain and establish "4 These courts 
include the United States district courts, the United States courts of 
appeals, the Supreme Court, and intereatingly enough, the United 
States Coun of International Trade 

Article I specifies the powers granted to Congress Of particular 
interest are clauses 12, 13 and 14 of article I, section 8 Clause 12 
grants Congress the power to ' ' ram and support Armies." Clause 13 
authorizes Congress to ''provide and maintain a Navy." Clause 14 
confers the power "to make Rules far the Government and Regulation 
of the land and naval Forces " And, of course, clause 18, which em- 
powers Congress to "make all Laws [that are1 necessary and pmper" 
ia 

.In Dynes c. Haouer,G an 1857 case, the United States Supreme Court 
sad: 

These provisions [article I1 show that Congress has the power 
to provide far the trial and punishment of military and naval 
offenses in the manner then and now practiced by civilized 
nations; and that the power to do so is given without any 
connection between it and the 3d article of the Constitution 
defining the judicial power of the United States, indeed, that 
the two powers are entirely independent of each other.' 

This case made it quite clear, and I t  has been often affirmed, that the 
legality of courts-martial 1s based upon article I of the 

We will look at the relationship between article I and article I11 
courts later.' I wish to emphasize, however, that  the court-martial is 

partmeni or Officer thereof" 
'Dines Y Haouer. 61 U S  120 How I 65 rl8571 
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but one of many courts in which the military 18 involved Everyday, 
somewhere, one of the military w m c e s  1s a party to litigation in an  
article I11 court, Ln such diverse fields a6 envronmental law. cmlian 
personnel law, military personnel law, procurement law, medical mal- 
practice law, the Passe Comitatus Act,'" and tort clams l> 

Were our forefathers concerned about the court.martial as i t  relates 
to the Constitution? Perhaps It IS clear, however, that when the 
Constitution and the Bill of Rights were drafted, little mention was 
made of military justice 

Although section 2 of article I11 enumerates V ~ O U S  types of cases 
to be considered by the judiem.1 branch, there 1s no specific mention 
of military trials or military cases. This has not prevented article I11 
courts from finding, in the general language of the article,junsdiction 
to rewew court-martial proceedings when they are collaterally at- 
tacked.13 Because article I authorized Congress to create a separate 
system of courts for the military, mvilian court review of court.martial 
proceedings has been limited, until recently, solely to collateral re- 
wew 14 

Professor Sydney Wise very cogently argues that the drafters of 
the Constitution were concerned with subordination of the military 
to civil Thus, the separation of the war powers between 
the executive branch and the legislative branch-with the President 
as Commander-in-Chief under article 11, and with Congress empow- 
ered to raise, support and regulate the forces under article I-waa 
not an accidental result It was B carefully planned scheme, following 
Bntiah experiences of the previous century, to disabuse the potential 
for military takeover of the government Earl Warren, former Chief 
Justice of the United States Supreme Court, observed. "[Ilt is not 
unreasonable to believe that our Founders' determination to guar- 

x o l O O S C  $133611932> 
"For example as of September 1936, the Army had 1.271 cases m litigation Report 

of The Judee Advocate Ganeral Malor General Hueh R Overholf to Secretan of the 

Ham L Rev 1119581 
I8E S Const a17 111. 9 2. provides in part that "Theiudmal Power ahall extend t o  

al l  Cases, m Law and Eqwfy, e n m g  vnder this Conrfifvtian 
T h e  Military J u ~ i c e  Act of 1933, Pub L No 98.209. 97 Stat 1393, far the hral 

time provides for direct civilian court review OfCOurt.mamd C D ~ V L C ~ ~ D ~ L  by p e n f t m g  
~neeltarneaben.directpennonstorheU S SupremeCourtframderieioniaffheUnrt~d 
States Court af Milifsry &--e-,- .>ppFaIC 

IdtheConsfmtmn AnfecedentsfAuc 21.1966) l ec turewen  
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antee the preeminence of civil over military power was an important 
element that  prompted adoption of the Constitutional Amendments 
we call the Bill of Rights."I6 
In fact, 8 8  you may recall, the drafters were concerned with the 

question of whether standing armies should be allowed to exist a t  all, 
and, If so, under what circumstances For example, while assigned 
to his diplomatic post in Paris, France, Thomas Jefferson argued for 
a prohibition in the Bill of Rights against standing armies la Rec- 
ognizing the need to protect the new nation from both Indians and 
foreign nations, however, Congress grudgingly authorized a small 
army. To illustrate the numerical insignificance of the army, consider 
that in August 1789 the remnants Of the Continental A m y  were 
expanded to a strength of only 1400 men 

The belief that  citizens would lay down the tools of their civilian 
trades and answer the call to arms to defend the nation had been 
tested by the Revolution itself. The painting by John Trumhull, Gen- 
eral George Washrngton Resrgnmg His  Comm~ssmn, which hangs in 
the Rotunda of our Capitol, is a most symbolic portrait of the times, 
as it depicts the General yielding his command after the cessation of 
hostilities to return to his family and friends.2O 

111. THE ARTICLES OF WAR 
From the beginning, all concerned accepted the fact that the mil- 

itary must have a system of what we now call "mili tarypstm." The 
first of the many codes regulating the military in America actually 
predated the Constitution and the Declaration of Independence. 

In 1775, the Continental Congress enacted separate Sets of r e p -  
lations to govern the Army and the Navy, both based on English 
precedents which, in turn, drew from codes developed by Gustavas 
Adolfus and the Roman Empire The Army's American Articles of 
War of 1775 were the work ofa  five-man committee, of which George 

lBWarren, TheBill  ofRight8 and tho .Mditaw, 37 N Y.U L Rev 181. 185 11962) 
"Tha fallowing IS an eloquent expreasian of the dialmat ennced by M ~ P  of the 

Bundingfathers "Standing armies mtime ofpeace, are mcansmtentmthrhe pmelples 
of repubhcan Governments. dangerous ta the hbrtles of B free people. and generally 
converted into destructive englnea for establlshlng despotmm:' 27 Jaurnala of Cant>- 
nental Congrssi 61s (17841 (C P 0 ed 19281, cued rn Hamen, Judrciai Functb~ns for 
the Commander? 41 M11 L Rev 1. 1 n I(196S1 

L'Lefter fmm Thomas Jefferson to James Madiaon lDec 20. 17871. iroiznted m M 
Peterion. Thomas Jeffersan. Writings 914 11984) 

T h e  A m )  Lawyer A History of the Judge Advocate Generali C a p s  1775-1975. 
"I ,a , , O ? Z ,  *, *" ljl,", 

*'J Trumbull, Ceneml George Waahinglan Resigning Ha Cornmirszon ldepicting 
Washington before Congress at Xnnapalii on Der 23, 1783) 
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Washington was a member.21 These Articles did not remain intact 
very long, however The very next year another five-man committee, 
consisting of John Adams, Thomar Jefferson. James Wilson, R R 
Liwngstan, and one of my fellalr South Carolmans, John Rutledge. 
suggested revisions to the Articles of War, which were adopted on 
September 20, 1776 22  

The First Congress expressly recognized the Code of 1776, and It 
continued in effect, with only minor changes. until 1806 The Amer- 
ican Anicles of War of 1806. consisting of 101 articles. lasted through 
the War of 1812, the Mexican War, and the Civil War. The next major 
revision did not occur until 1874 All of these early ank le s  of war 
provided for trial by couns-martial, although the jurisdiction and 
composition of these courts were modified from time-to-time Id Despite 
several amendments and two major revisions to the Articles of War. 
the fundamental operations of courts-martial remained unchanged 
during the 19th century 

A recent work by James C Neagles, Summer Soldiers, A Survey 
and Indes ofReoolotionav War Courts-Martial, LS a remarkable sum- 
mary of couns-martial during the revolutionary penod It attempts 
to record all the trials and results during that period, and, Indeed. 
you may find some of your ancestors listed among the guilty 

The most common offense was desertion. Neagles recounts the trou- 
ble that General Washington had with the "Summer Soldiers." who 
nould abandon their posts with the onslaught of winter. To deal with 
the problem, there were public executionS. generally by hanging or 
by finng squad. The members of the condemned man's regiment were 
required to witness the execution8 to impress upan them the seri- 
ousness of the desertion offense The number of whiplashes to be 
administered was raised at General Washington's request from a 
maximum of thirty-nine to one hundred lashes because Washington 
believed that a man could easily suffer thirty-nine lashes 26 If thia 

lxThe committee consisted of George Washington, Philip Schuyler, Silaa Deane 
Thomas Cushme. and Jaselih Hewea Sas 1 Jaurnala of Conereis 83 90 

"Id at  367, $4 
l aR~l lman .  OfCrtrnes, Court-.Mnrfiui and Punishment-A Short Xiaion of Ui l~hn  

Juslice. 11 A F  J A G  L Re\ 211 119691 
T h e  various military tribunals were the General C o w - M a n d  the Resmenta1 

Court-Martial the Detachment or Garrraon Court-Martial. the Field Officer6 Coun 
Sauthanzed only ~n time ofwar# .  and the Summary Coun-Mart~sl (created ~n 18901 
R Winthrop Military Law and Precedents 47-48 82d ed reprint 19201 

'IJSeaglei. Summer Soidierr. A Surue) & Index of Rei-olutmnar) War C~YRI-  
Martial 81986 

"Id at  35 
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sounds harsh, consider that the British Articles of War authorized 
up to 1,000 lashes. 

At this time, it was traditional to place the unit drum in the center 
of the proceedings. Then the unit drummer was called upon to ad- 
minister the "cat-a'-nine.taila" to the convicted man sentenced to 
"lashes." It is believed that  this is how military justice became known 
as "drumhead" 

Many general and senior officers were subjected to courtsmartial- 
it was one method by which the good name of an officer could be 
vindicated The most notable of these was the  court-martial of Major 
General Benedict Arnold. Mr. Neagles suggests in his book that this 
court-martial, which occurred prior to General Amold's defection to 
the British Army a t  West Point in 1780, precipitated Arnold's decision 
to become a "turncoat." Apparently, Arnold believed that  he had been 
wronged by General Washingon and Congress in the manner In 
which the proceedings had been 

It might be interesting to consider Some observations about courts- 
martial during the past.Reva1utianary period by Professor Edward 
M. Coffman in his delightful book, The Old Army, A Portrart o f t h e  
American Army ~n Peacetime, 1784-1898. Professor Caffman points 
out that  in the early 10OOs, courts-martial were considered "the back- 
bone of discipline" but they could also be the "outlet for jealousies 
and animosities which permeated the officer corps" a t  that  time.zg 

One of the most famous courts-martial of that era concerned the 
disobedience by Colonel Butler, a Pennsylvania Revolutionary War 
veteran, of General Wilkmson's order that he cut his hair. Colonel 
Butler steadfastly refused to cut off his "queue." He was eourt-mar- 
t ided in 1803 and sentenced to a reprimand. He still refused to cut 
off hm "queue" and was again court-martialed in 1005 This time he 
was sentenced to a year's suspension of command, pay, and allow- 
ances. Before the sentence went into effect, however, he died of yellow 
fever, still wearing his queue.3o 

Another incident discussed by Professor Coffman invalved a feud 
that developed between First Lieutenant Thomas Jonathan Jackson, 
later known as "Stonewall" Jackson, and his commanding officer, 
Captain William H French, while they were posted in  Florida in 

'.Id at 36 
*'Id at 47 
ISE CoKman, The Old Army. A Ponraitaffhe Amenem Army m Peacellme, 17841898. 

at 32 (1986) 
BoId at 33 
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1851. Each officer drew up charges againat the other for conduct 
unbecoming an officer and a gentleman Although neither was con. 
victed, Lieutenant Jackson left the Army to become a professor a t  
the Virginia Military Institute and Captain French was relieved of 
c ~ m m a n d . ~ '  

Some of the punishments authorized in the 1800's differ greatly 
from those with which you may be accustomed. For example, as pre. 
viausly mentioned, Army courts could order up to 100 lashes until 
Congress abolished flogging in 1812. The Navy continued to use the 
cat-o'-nine-tails until 1850. Other calporal and degrading punish. 
ments included bang marked ulth indelible ink, hamng an ear cmpped, 
being placed in a dark hale. being dunked m water, and having to 
labor wearing a ball and chain. One of the more celebrated punish- 
ments consisted of "drumming out" the convicted soldier. The soldier 
was marched out of the earmon at bavonet mint  after his rank and " .  
insigma had been stripped and his head shaved, all to the tune of 
"Rogues March ''32 

One of the mast controversial eases took dace on board the U S  S 

" I d  at 69 
" Id  at 186-200 
"'E Bryne Yilitar7 Law 16-19 (3rd ed 1981) 
"Van de Water. PanicRidra the H i g h  Seas. 12 Am Heritage 20 #June 19611 
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many scholars believe that  Herman Melville had the Somers incident 
in mind when he wrote Bdly Budd 3E 

IV. CHANGES IN THE WIND 
Prior to  1917, national concern with our military juatice system a8 

provided for m the Articles of War was not pervasive. The reasons 
for such benign neglect can perhaps best be understood in light of 
the amall size ofthe military, 11s isolation from the American people, 
and, as Professor Coffman concludes, the relative disdain in which it 
was held s6 Even then, though, there were signs of the impending 
constitutional crisis that  would later shape our present day code. 

For example, Colonel Winthrop notes that  the Acts of Congress 
that  enacted Articles of War Ln 1790, 1795, and 1796 all added that  
the existing Articles of War were reenacted " 'so far as the Same . . . 
are applicable to the Constitution of the United States.' "ST Moreover, 
the revision of the Articles of War in 1806 was accomplished because 
"the changed form of government rendered desirable a complete re- 
vision af the code ''38 M i l e  these revmons accomplished no major 
change in our system of military juatice, they foreshadowed consti- 
tutional concern in these matters. 

Later, in 1846, Captain William C. DeHart acting Judge Advocate 
for the Army, in a preface of his book on military law, deplored the 
reliance by American military officers on military justice books from 
foreign countries designed for use in foreign military bodies.3s He also 
noted briefly the restraints ow written Constitution placed on mili- 
tary law, which did not exist in the "unwritten par1iamentary"British 
constitutional system.40 The Same themes of "un-Americanism" and 
the "unconstitutionality" of military law were later trumpeted m the 
early 1920's by General Samuel T Ansell, the father ofmodern Amer. 
ican military law 

In between these two military writers, the Blackstone of Amencan 
military law, Colonel Winthrop, espoused what might be called the 
classical theory of military law. Winthrop's baaic position was that a 
court-martial was an instrument ofthe Executive Branch of our gav. 
ernment that Congress provided to the Commander-m-Chief to assist 
him in maintaming good order and discipline in the ranks.41 In other 

*6H Hayford, The Somera Mutiny AKmr 197-99 (1959, 
"E. Caffman. 8upm note 29. 
a-W W'mthrop nupm note 24, at  23 n 43 
' l i d  at 23 n 45. 
'sDeHa*. Observations on Military Law (184%) 
'Old at 1-3 
<%W Wmthrop ~ u p m  note 24, ~t 48-48, 51-53 
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words, it was an  advisory body whose advice the President and sub- 
ordinate commanders could reject in imposing punishment The com- 
mander was not free to ignore the law but he was free to interpret 
and apply i t  without any institutional cheeks or balances. legal or 
otherwise The commander in medieval times was the fountain of 
justice in the military 

The winds of change began to blow. however, after the experiences 
of World War I Brigadier General Samuel T Ansell. acting Judge 
Advocate General of the Army. became enraged when court-martial 
sentences, including death sentences, were executed in several con- 
troversd cases without legal review by his office." He characterized 
such a system 8s "un-American", "unconstnutional", and ''lawless."4s 
Major General Enoch H. Crowder, the Judge Advocate General, re- 
turned to his post and defended the system, which essentially per- 
mitted autonomy for local commanders in matters of military JUS-  
tice:* 

The geneair of the Crowder-Ansell dispute was disagreement over 
the statutory power of the Office of the Judge Advocate General to  
review and remse court-martial proceedings. General Crowder aa- 
serted that review in his office was advisory and not binding an the 
local commander General Ansell vigorously opposed this interpre- 
tation of the statute The constitutional question that emerged was 
whether Congress could establish a military justice system in which 
the commander imposed punishment without regard for rules of law. 
In other words, should the will of the commander or the rule of law 
reign supreme in the Amencan military justice system? 

Some of the changes advocated by General Ansell were adopted by 
Congress in the early 1920s It was not until thirty years later, how. 
ever, after the experiences of World War 11, that his v i m  of military 
justice became predominate 

V. WORLD WAR I1 
The modern history of militarypstice can be traced to World War 

I1 During this period, oyer sixteen million men and women served ~n 
the Armed Forces.45 The vast maJonty were males between the ages 

"W Generous, Sword8 and Scalec 3-13,19731, Brown, The Croudrr Anrrll Dispute 
The Emergence ojGmrm1 Samuel T Ansell, 35 Mi1 L Re\ 1 11967' See Application 
a i  Yamsshiia 327 1 S 1 ~19461. which discusses the distmdian between a milltar) 
cow-martial  and B milirsry cnmrnid~ion 01 tribunal 

"Amell.  .Militan Justzce 5 Camel1 I. 0 1 119191 
''Maior General-Crawder had been detailed a i  Piovasr Msrshal General t o  admin- 

*&U S Dep f af Commerce Sfa f i~ t~ca I  abstract a i  the Emted Stater table no 385 
ister the Selectire Serrire Act See @ n r i o l l ~  Brown. iupro note 42 at 2-15 

s f256  19708 
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of eighteen and forty, and social scientists would probably agree that 
this age group is the one most likely to commit crimes But the in. 
credible fact to consider 1s that  during the hostilities there were about 
two million courts-martial convened, OF about one for every eight 
service members.'6 There were about eighty thousand general caurts- 
martial, or as William T. Generous, Jr. said in his informative work 
about military justice, Sword and Scales, more than sixty convictions 
by general courts-martial for every day the war was fought." 

Unlike the professional armies of the first century and a half of our 
history, the World War I1 soldier was a regular citizen, who either 
volunteered or was drafted to defend ow nation. Almost everyone 
became exposed in some way or another to the rnilitaryjustice system, 
and many came away not liking what they saw. Some ofthe soldiers 
were also lawyers by profession who were shocked at  what they ex- 
perienced, particularly by what they considered to be improper cam- 
mand 

The cammenta of former Vermont Governor Ernest W. Gibson per- 
taining to his wartime experience are Illustrative: 

I was dismissed as a Law Officer and Member of a General 
Court-Martial because our General Court acquitted a colored 
man on a morals charge when the Commanding General 
wanted him convicted-yet the evidence didn't warrant it. I 
was called down and told that  if I didn't convict in  B greater 
number of cases I would be marked down in my Efficiency 
Rating; and I squared n g h t  off and said that wasn't my con- 
ception ofjustice and that they had better remove me, which 
wa8 done for thw~th. '~  

The ease of Second Lieutenant Sidney Shapiro is often cited as an 
example of the abuses in  military justice dunng World War KS0 
Shapiro was an army officer appointed to defend at  a general caurt- 
martial a soldier charged with assault with intent to commit rape. 
Thinking that  his client could not be identified as the attacker, he 
substituted another person for his client a t  counsel's table. T h e  sub- 
stitute accused was identified as the perpetrator and indeed was "con- 
victed by the eoun.martia1. Shapiro then revealed his scheme. Not 
only was his real client thereafter brought to tna l  and convicted, but 

11 



MILITARY LAW REVIEW [Val 118 

several days later Shapiro himself was put an trial for violating the 
96th Article of War by "delaying the orderly progress" of his client's 
court-martial. He was served with the charge e t  1240 hours on Sep- 
tember 3, 1943, and notified that he would be tried a t  1400 that same 
day. By 1730 that afternoon he had been convicted and sentenced to 
a dismissal from the service. After being dismissed, he wag promptly 
drafted back into the Army a6 a private. Alleging wrongful diemissal, 
he later sued in the Court of Claims for back pay based on the dif- 
ference between B second lieutenant's salary and the pay received by 
him a8 a private The Court of C lams  ruled m his favor.j' 

A hue and cry arose for reform of the military justice system Cit- 
izen-soldiers now returned from the war and put back into civilian 
life were concerned, as were the military leaders of the times Not 
the least of these concerns was the valuable drain of manpower lost 
to court-martial processes that were considered to be both inefficient 
and unfair. The adverse effect on morale and discipline was also of 

Numerous blue ribbon commissions and committees were formed 
to study the situation In 1947, the battle heated up, with many public 
groups like the American Bar Association, the Amencan Legion, the 
Judge Advocates Assomatian, and the New York Bar becoming in- 
creasingly interested in militaly justice Further, private citizens were 
venting their dissatisfaction through letters to editors of newspapers, 
congressmen, and even President Truman. Editonals criticizing the 
system were widely published. All of this furor aroused the interest 
of Congressman Charles H. Elston of Ohio chaired a sub- 
committee ofthe House Armed Services Committee to study the prob- 

For purposes of militarypstice, the Xavy was operating at the time 
under the Articles for the Government of the Navy, and the Army 
under the Articles of War Although Representative Elston expressed 
hope that his subcommittee would be able to draft legislation appli- 
cable to both the Army and the Navy, that was not to be The Act of 
June 24, 1948, known as the Elston Act, actually revised only the 
Army's Articles of War.j6 Because of its short life. LtS reforms will 
not be discussed. One very important aspect of the Elston Act, how- 
ever. was that it created The Judge Advocate General's Corps. 

great concern.62 

iem.64 

"Brawn Y United Stsies 69 F SUDD 206 I C t  CI 1947) 
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VI. THE UNIFORM CODE OF MILITARY 
JUST IC E 

Life under the Elston Act wan short. Because of a quirk in the law, 
It was not clear whether the Air Force, which became a separate 
service in 1947, was even coveredSB As a result of unification of the 
sen ices  under the Department of Defense, Seerem of Defense James 
Forrestal was convinced that I t  was time to have a uniform system 
of discipline. This decision by the Secretary set the stage for the 
formulation of the Uniform Code of Military Justice, which now gav- 
erns the conduct of persons who serve in the Army, Navy, Marine 
Corps, Air Force, and Coast Guard5' 

The story of the creation of the Uniform Code of Military Justice 
1s a fascinating one, certainly worthy of a lecture Unto itself. Secretary 
Forrestal asked Edmund M. Morgan, a noted professor of law at  Har- 
vard University, to chair The Uniform Code of Military Justice Com- 
mittee The committee was charged by the Secretary to: (11 integrate 
the military justice systems of the three services: (2) modernize the 
system to promote public confidence and protect the rights of the 
sewice member, without impeding the military function; and (31 im- 
prove the arrangement and draftsmanship of the articles.58 

There was genius in  the organization ofthe committee and its work. 
The committee was actually composed of three subgroups, with only 
one man being a member of all three. This key figure was Felix 
Larkin, then a deputy general counsel ofthe Department of Defense. 
He served as a member of the so-called "Morgan Committee," was 
chairman of a "working group," consisting of representatives from 
each service, and headed up B "research group" within the office of 
the General Counsel. The research group provided input t o  the work- 
ing group. The working group in turn coordinated with their respec- 
tive services and attempted to provide unanimous recommendations 
to the Morgan Committee Je 

One can only imagine the sensitive negotiations required. It must 
be remembered that the Army and the Navy had been operating all 

baW Genemus. supra note 42. at 31-32 
07Admmitratwely, the Manne Carpi  became part of the N a y  by vntue of the Act 

of June 30, 1834 Therefore. far purpose8 a i  military jushce, the Manne Corps was 
governed by the Articles for the Government of the N a y  until the enactment of the 
Uniform Code of Mllnaly Justlee. The Coast Guard. which was established in 1515, 
usagovemedbyasystemmodeledontheNa~'~ Seen Moyer, JuaticeandtheMhtw 
9-10 115721 

Justice fAug 18, 15481 reprm&d ~n I Morgan Papers 
"Letter from James Forrestal to the Committee on a Uniform Code of Mllltary 

'SW Generous. supra note 42. at  34-53 
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thm time under system hanng pre-Revolutionary ongins The ground 
d e s  were also extraordmary. Secretary Forrestal stipulated that: 
(11 there would be high-ranking representation from the mrvices on 
the Morgan Committee and comprehensive representation on the 
working group; (21 if a provision was agreed upon by the military 
represenhtives of both the Morgan Committee and the working p u p ,  
there would be further study by the mdiwdual departments, and (31 
if there were disagreements, Secretary Forrestal, himself, would be 
the final arbiter.6' 

Miraculously, there were only three major disagreements. These 
concerned whether to create a cmlian ''Judicial Council," whether to 
p e n t  enlisted court members, and whether there would be a law 
officer a t  a general eoun.martia1. Secretary Forrestal resolved all of 
these in the affirmative, as Professor Morgan had recommenddbl 

When the proposed bill was presented to Congress, there wa8 hot 
debate on the Hill, as you can well Imagine. The legislative history 
makes for some revealing and informative reading But, it  suffices to 
say here that  the Uniform Code of Military Justice wes enacted and 
signed into law by President Tmman in May of 1950.@' 

Thus began the modern era of "military justice." Among the many 
reforms reflected In the Uniform Code of Military Justice was the 
creation of the Coun of Military Appeals The name was changed in 
the House from "Judicial Council" to "Court of Military Appeals'' 
because it was thought that  the name "Judicial C Q U ~ C ~ "  sounded too 
much like "city c o u n c ~ l . " ~ ~  

What is the Court of Military Appeals? It is composed of three 
judges, experienced attorneys from "mv~l life," who are appointed by 
the President with the advice and eonsent of the Senate. The Court 
was established under Article 67 of the Uniform Code of Military 
Justice to review: 

(1) All case8 in which the sentence, as affirmed by a board 
of review, affects a general or flag officer or extends to death; 
(21 All cases reviewed by a board of review which The Judge 
Advocate General orders forwarded to the Court of Military 
Appeals for review, and, 
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(3) All cases reviewed by a board of review in which, upon 
petition of the accused and on good cause shown the Court 
of Appeals has granted a review." 

In addition to the jurisdiction provided by Article 67, the Court of 
Military Appeals has held that the All Writs Actbs authorizes It to 
issue all "writs necessary or appropriate in aid af [its1 . . . jurisdic. 
tion."bb 

The Supreme Court has described the rationale for the Court of 
Military Appeals thusly: 

When after the Second World War, Congress became con- 
vinced of the need to assure direct civilian review over mil- 
itary justice, it deliberately chose to confide this power to a 
specialized Court of Military Appeals, so that disinterested 
civilian judges could gain over time a fully developed un- 
derstanding of the distinctive problems and legal traditions 
of the Armed Forces!' 

In deciding whether a court-martial was subject to collateral attack 
In the federal courts prior to exhaustion ofall ofthe remedies provided 
by the military, the Supreme Court said "[Ilmplicit in the congres- 
mnal  scheme embodied in the Code is the view that the military 
court system generally is adequate ta and responsibly will perform 
its assigned task . . . [Alnd it must be assumed that the military court 
system will vindicate servicemembers' constitutional 

The creation of the Court of Military Appeals raked many ques- 
tions. For instance, was it really a "court" 07 was it 8n agency of the 
executive branch? This question was finally laid to rest by Congress 
in 1968 with nn amendment to the Code that clearly provided that 
the court would be known as the ''United States Court of Military 
Appeals" created under article I of the 

One of the early questions raised about the court was whether it 
had authority to interpret "constitutional questions "In several noted 
articles published in the Harvard Law Review in 1957 and 1958, Mr 
Gordon Henderson and Colonel Frederick Wiener, bath distinguished 
members of the District of Columbia Bar, debated whether and to 
what extent military members eqoyed the protections of the Consti- 

:<e H NuEer, American Semieemembera' Supreme Court (1981) 
3) (1982) 
'r!sehalz, 16 C M A 160, 36 C M R 306 (19861 
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tutian and the Bill of Rights.-O The only mention of the military in 
the Bill ofRights 1s contained in the fifth amendment, which eapresaly 
excepts from the requirement of indictment by grand jury ''case8 a m -  
mg in the land or naval forcea '' 

By statute, the Uniform Code of Military Justice guaranteed to 
service members many of the pertinent rights found m the Bill of 
Rights, such as. the right to remain silent, protected by Article 31; 
the prohibition against double jeopardy ~n Article 44; and the right 
to counsel m Articles 27 and 38. Because ofthis, the Court of Military 
Appeals in its earlier days did not feel compelled to answer the ques. 
tion." Dynamic events in the civ~lian sector, however, particularly 
with the activism of the Supreme Court during the "Warren era." 
keot ~res8ure on the Court of Militarv Aoneais to give due consid- . .  .. 
eration to the "constitutional rights" of service members, as well as 
Statutory rights under the Unifom Code.'* 

As late as 1983, appellate counsel argued an behalf of the Govern- 
ment-in this instance the United States Army-in a death penalty 

that the United States Court of Military Appeals did not have 
the authority to consider the constitutional questions raised in that 
case because it was an article I cour t  The court rejected that eon- 
tention, definitively stating that It did have authority to consider 
constitutional questions. It would be an "anomalous result,'' wrote 
Chief Judge Everett, for the judges to be required to take an oath to 
uphold and defend the Constitution yet a t  the same time be forced to 
"render judgments based on statutes . . contrary to that Consti- 
tution "74 

In 8pite ofthe extraordinary changes brought about by the Uniform 
Code, militaryjuatice has continued to be attacked, bath from within 
and without the military." The Vietnam War years brought much 
controversy to the system In 1969, the book, Military Justice is to 

'OHendernon, Courta-.Mamal ond the Constitution The Ongrml Cndenmnding 71 
Harv L Rei 293 (19571. Wiener. Courts-Marirai and IheBbil OfRighls The Oiiginni 
Pmctiee I .  72 Harv L Rev 1 11958). Wianer, Courts-Maiiiul mnd the Bii! DiRights 
The Origin01 Pmcfice 11 7 2  Harv L Rev 266 r1956i 

"United States v Sufton. 3 C \I A 220 11 C M R 220 (19531. United Smms Y 

Clay. 1 C 
'Osee United Stares v Templa. 16 C >l A 629, 37 C I1 R 249 119671. United States 

44 119608 See gin~roiiy Cook Caurb-.Wamul 
a1 Lnu, 1978 S 111 D L J 1 U'111x The Can- 

i i ~ lo ry  Appeal8 and fhr Future, 57 MII L Rev 
ppevls and the B I ! ~  oiRighla A 9 e u .  Look, 36 

A 74, 1 C M R 74 11951) 

L'mted State8 Y Matthews 16 Y J 354 IC M A  19831 

See Hodion The ,Manus! far Courts-Martial-1984, 57 !AI L Rev 1$1972I  
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Jushee a8 Military Music LS to M u s q  was published This critique of 
the system was described by Mike Wallace of CBS News as "a chilling 
analysis of what can pass for lustice in [the] m~h ta ry . " '~  In August 
of 1970, Newsweek magazine featured a cover story captioned, '"Mil- 
itary Justice on Trial." It discussed several sensational cases of the 
era and concluded that the number one evil with military justice 
remained "command infl~ence." '~ 

The trial of First Lieutenant William L Calley, Jr. for the My Lai 
incident attracted enormous media attention. On May 18,1971, Major 
General Kenneth J. Hodson, The Judge Advocate General afthe 
observed m a speech to the students a t  the Army Command and 
General Staff College a t  Fort Leavenworth, Kansas, that the trial of 
Lieutenant Calley had "developed a number of critical scholars of the 
militaryjustiee system, and most of them write from the point ofview 
of the accused." General Hodson commented that he had received 
more than 12,000 letters about Lieutenant Calley's 

On the other hand, military commanders complained that discipline 
under the Uniform Code of Military Justice was tao watered dawn 
and weak. Expounding this view, retired General Hamilton Howze 
lamented in 1971 t h a t  "The requirements of military law are now 
80 ponderous and obtuse that a unit commander cannot possibly have 
the time or the means to apply the system."8o Perhapa he was merely 
echoing the sentiments of the famous Yankee General, William Tec- 
umseh Sherman, who made this observation in 1879: "[Ilt will be a 
grave emor if by negligence we permit the military law to become 
emasculated by allowing lawyera to inJect into It the principles de- 
rived from their practice in the civil courts, which belong to a totally 
different system of jurisprudence."81 

"R.Shenll. Mil i tan  Justice IS to Justice BP Militan M u m  IS to Music 119691 
.'Mtlilogi Justzce 0; Trial, Newsweek, Aug 31, 1976 
.'Mqor General H d i a n  became the first general affieer fa serve as "Chief Judge" 

af the 0 S Armv Court of Militan Reviea The billet LS now B eenersl officer adiim. 
ment HeisalsaiheHonarary CalanDl ofrheJudge Advocate Gen&l.s Corps Reglm&r. 
so named on October 9. 1986 

"Kansas City Times. May 19. 1971. at 6 
"Hawze, Mililav Disciplrnr andNot~onol Securih. Army Magame, Jan 1971. at 

11 1 9  .., ." 
elMare fullv. General Sherman stated that 

I agree that n mII be a grave emor if by neghgence we p e n t  the m~llfary 
law ta become emaaculated by allowvlng lawern ta >wed into if the pnn- 
tides derived from their nracfm ID the c w i l  courts which belong t o  a 
tbtall, different v a t e m  oijunsprudenee. 
The abiect of the civil law IS ta eecuie t o  every human being m a C O ~ .  
mumty all the liberty, security. and happiness possible. conslatent with 
the safety af d l  The obleet afmhtary law 18 to go~ern  armies campord 
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As recently as 1984, in a dissent from the majority report to Con- 
gress of the Weinberger Advisory Commission Report on the Military 
Justice Act of 1983, a Navy captain and a Marine colonel lashed aut 
a t  the present structure of our military justice system and a t  the 
Court of Military Appeals.82 They believed the system had moved too 
fBst and too far toward being a ''mvilmn system" and was therefore 
an inadequate tool for commanders of the twenty-first century To 
this criticism, one can consider the lessons learned in World War I1 
and note that Congress. to an extent, rejected the notion that the 
military justice system needed to be radically different from the ci. 
vilian system. Senator Wayne Morse expressed a view Some thirty. 
four years ago that refiects this concern. 

I do not like this idea in this new era in which we are living 
of building up one justice System here for men m uniform 
and another one for so-called free citizens You cannot keep 
a civilian Army, in my judgment, under two systems ofjus- 
tice Differences, I recognize there will be, but 1 think the 
military has gone entirely too far in the direction of a system 
of justice &,e cannot reconcile with what I think are Some 
basic guarantees of a fair t r ~ a l . ~ '  

The system has continued to change and evolve into a modern, 
generally efficient, system which tries to serve the delicate balance 
between the needs of the commander to have an expedient method of 
administering punishment for serious breaches of the law and the 
rights of an accused to a fair and impartial t na l  It 18 fair to say, 
however, that the Uniform Code of Military Justice has not faced the 
extreme demands placed upon the system that were prevalant during 
World War I1 Hopefully, it never will be. 

The first major cangresaonal overhaul of the Uniform Code came 
almost t-0 decades after it8 enactment. A key figure in this effort 

of strong men PO aa to be capable of e r s m ~ ~ i n g  the largest measure of 
larce ~t the  ill ofthe nation 
These objects are 88 ride apart 88 the pdei.  and each requires I ~ S  O U ~  

separate sgsiem o f  laas. statute and common An army 1% a ealleetian of 
armed men obliged fa obey m e  man Elery enactment. ever) change of 
rules Khxh impairs the principle weaken8 the army ~ m p a i n  value, 
and defeats the very object of 1ts existence AI1 the traditions a1 c m l  
l a i p r s  me anragonlstlr t o  this wrsl prmcrple, and military men muif 
meet them on the threshold 01 discussion. else a r m m  will become de- 
moralized b) even graifingon mur code fheirdeductioni iromcivilpractrce 

Sherman, Military Laws 81550). reprmted in 1949 Hearings, supra note 83. BT 780 

norify i e p ~ n l  [heremalter 1983 Adiisory Cammlsaon Reponl 

Ssibrrrs, 51at Cang 1st Sass 84 (1949, [remarks of Senafar Wawe klorrel 
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was a real champion of the rights of the military accused, the Hon- 
orable Sam Ervin, Senator from the State ofNorth Carolina. His fight 
for reform throughout the 1960's culminated in the Military Justice 
Act of 1968.*' M e n  President Johnson signed It into law, he re- 
marked that, "The man who dons the uniform of his country today 
does not discard his right to fair treatment under law."a6 

One of the most significant changes of the Military Justice Act of 
1968 was the designation of B "military judge" to preside over the 
court-martial proceedings. Further, it  provided for trial by a "military 
judge alone" upon request of the accused The act also provided for 
trained legal counsel to represent the accused In every special court-  
martial empowered to adjudge a bad-eonduct discharge. Although the 
Uniform Code originally provided for appointed lawyer counsel a t  
general courts-martial, it  had only provided for appointed nonlawyer 
counsel a t  special caurts.martia1 

Sa, where are we today? Courts-martial have survived throughout 
the history of our country. It is doubtful, however, that the framers 
of the Constitution or our founding fathers would recognize court- 
martial proceedings a8 they are conducted today. Far example, the 
court-martial is run by a military judge in a fashion similar t o  civilian 
trials, rather than by the senior member or President of the court- 
m a r t i d B b  In the Army, Air Farce and Coast Guard, the judges wear 
black judicial robes, although the Navy and Marine judge8 still 
appear in  thelr military uniform. The accused is detalled a trained 
military lawyer or may request an individual military lawyer and 
has the right to a civilian lawyer a t  his awn e ~ p e n s e . ~ '  Most courts- 
martial are tried by military judge alone, rather than a panel of 
members Significantly, the defense counsel no longer work directly 
within the chain of command of the convening authority, although 
each service manages its defense counsel somewhat d i f f e r e n t l ~ . ~ ~  The 
accused may appeal in all eases involving punitive discharges or dia- 

Martial 801 [heremsfmr M C M and R C M , respetiuelyl. 
e'lJCMJ arts. 27 and 38, respdively 
(sAnnual Rewon m b m t b d  to the Committees on Armed Semces of the Senate and 

~ ~~ ~ 

the S a y  hm a Legal Services bonkand See U&ted State8 
IC M A 1985): United States v Nicholson, 15 M J 436 IC M A 1983) 
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missals or confinement for more than one year.B0 And finally, Since 
1984, Borne wurt-m&al convictions can now be appealed to the Umted 
States Supreme Court 

VII. THE ARTICLE 111 COURTS 
What 18 the relationship between the article Ill courts and court~s- 

martial? Prior t o  the amendment of Article 67 in 1984, there wa6 no 
direct appeal to the Supreme Court?' The only review by article I11 
courts was by collateral attack. Thus, appeals to the Supreme Court 
had to work their way through the United States District Courts and 
Courts of Appeals or through the Claims Court. Collateral attack 
took various forms, such as suits far back pay, petitions far writ of 
habeas corpus, declaratory judgments, injunctive relief, and man. 
damus. The review by article Ill courts of court-martial proceedings 
resulted in the development ofa "military jurisprudence" or "military 
common law." Let's look at  some of these developments 

If one fundamental concept pronounced by the Supreme Court about 
courts-martial can be said to have been chiseled in stone, it would be 
that a civilian is never subject to the jurisdiction of a court-martial 
so long as the doors ofthe civilian courts are open and doing business. 
Having said that, let me hasten to add that there are numerous 
instances where civilians have been tried and convicted by courts- 
martial, but not in very recent times.*3 

This rule has been so scrupulously followed that it has been applied 
to former service members who eommitted B ~ I I D U S  crimes while on 
active duty, but who were discharged prior to being charged. So Au. 
brey Toth, who was charged with murder and conspiracy to murder 
while on active duty in  Korea, was ordered released from prison by 
the Supreme Court because he had been honorably diacharged prior 
M the initiation of charges?' Similarly, civilians accompanying the 
military abroad cannot be tried by courts-martial, except perhaps in 
time of war and m the actual field of war?' Consequently, in 1957, 
the court-martial conviction of Mrs Covert for the murder of her Air 
Farce sergeant husband in England was set aside by the Supreme 
Court.88 It was B very close caw in which the Court first ruled against 

""UCMJ B 
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Mrs. Covert, but, upon petition for reconsideration, Mr. Justice Har- 
lan changed his position, thus paving the way for a reversal of the 
conviction 

Active duty military personnel are subject to the Uniform Code of 
Military Justice by virtue of Article 2U). It was generally believed, 
therefore, that the court-martial could exemse jurisdiction over per- 
eon8 who were in  the Armed Forces. This is not necessarily so. 

The first hint that  the status ofthe accused was not totally sufficient 
to support jurisdiction was found in the case of Harold E. Hirshberg, 
an enlisted man in  the Navy.s7 Hirshberg WBS tned by court-martial 
for the crimes of mistreatment of his fellow prisoners of war while 
imprisoned in Japan during World War 11. Subsequent to his return 
from that Imprisonment, he was honorably discharged and he reen- 
listed the next day. His crimes were thereafter discovered and he was 
tried by court-martial Hirshberg instituted collateral attack through 
habeas corpus proceedings challenging court-martial jurisdiction. The 
Supreme Court held that  jurisdiction t o  try him had expired with the 
end of his enlistment.es 

But the mqor caBe that  had an impact on jurisdiction was not 
decided until 1969. The landmark decision of O'Callahan u .  ParkeFO 
held, for the first time, that military status of the accused at  the time 
of both the charges and the court-martial was not enough. As a result, 
not only must the accused be subject to the Code, but also there must 
be a connection between his military duties and the offense commit- 
ted.loo 

Mr. Justice William 0. Douglas, speaking for a fivemember ma- 
jority of the Court, expressed the sentiment that  the military lacked 
the ability to render justice fairly and impartially. He opined that, 
"courts-martial as en institution are singularly inept m dealing with 
the nice subtleties of constitutional law."1o' He emphasmd that courts- 
martial did not afford defendant8 the Same procedural rights guar- 
anteed by the Constitution m article Ill courts. The military courts 
a t  that  time did not afford a trial by jury, guaranteed in the sixth 
amendment, and did not provide for an indictment before a grand 
jury. There was no judge whose "objectivity and independence were 
protected by tenure and undiminishable salary and nurtured by ju- 
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dieial tradition: and there was the "possibility of influence on the 
actions of the court-martial by the officer who convene8 it, seieets its 
members and the counsel on bath sides."10' 

The decision provided no guidance for determining when "service 
connection'' existed. Two years later, in Relfoord u Commandant, ZI.S 
Disciplinary the Supreme Court upheld a conviction for 
murder committed on a military reservation and announced a series 
of considerations or guidelines to be utilized m determimng whether 
service connection exists 

The m u e  of "service connection'' has generated considerable liti- 
gation in the military courts and the issue 18 not dead by a long shot 
On Februaly 24,1987, the Supreme Court heard argument in Umted 
States c.. Solono, the first military case briefed and argued under the 
new &rect review pr~edures . '~ '  The Supreme Carus will decide whether 
the Coast Guard had jurisdiction to try Solono for ~exua l  offenses he 
committed against minor children of fellow coast guardsmen during 
nonduty hours, off post, eleven miles from hm duty station m Juneau. 
Alaska Since there have been so many changes to the system after 
OCallohon 0 .  Parker, many in direct response to Mr. Justice Douglas' 
criticisms, it will be interesting to see how the Court views military 
justice in the 1 9 8 0 ' ~ . ~ ~ '  

The last fundamental proposition of law that I wdl briefly discuss 
is that article I11 courts "must give great deference to the professional 
judgment of military authorities concerning the relative importance 
of a particular military mterestPo8 Thus, the Air Force regulation 
prohibiting Captain S. Simcha Goldman, an orthodox Jew, from wem- 
ing his yarmulke while in uniform took on special significance. Cap- 
tam Goldman was not tned by a court-martial. Instead, he brought 
a lawsuit in B United States district court seeking to enpin the Air 
Force from enforcing Its regulation, claimmg that the Air Force uni- 
form regulations infringed on his first amendment right of free ex. 
ercise of relison. The Supreme Court upheld the regulation, but the 
importance of the decision IS not in what particular relipous article 
a serwce member may wear with his uniform. Rather, it lies m the 
more basic principle ofjudicial deference to the wisdom of the service 
in determming what 1s important in carrying out its mmsion. The 
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decision is also important because the 6-4 vote reflects that  the mil- 
itary does not have cane blanche. 

VIII. THE BILL OF RIGHTS 
Does the Bill of Rights apply to service persons? The question has 

often been debated, and I guess the best answer is. Yes, a service 
person is afforded all the constitutional guarantees of freedom and 
liberty envisioned in the Bill of Rights-except when he does not 
enjoy them, As the Court of Military Appeals has stated on several 
occasions, the protections in the Bill of Rights apply to sewice mem- 
bers, unless expressly or by necessary implication they are made 
inapplicable.'u' 

The only express mention ofthe military in the Bill of Rights LS in 
connection with the fifth amendment's exception for grand jury in- 
dictment. That does not necessarily mean, however, that the rest of 
the Bill of Rights was intended to apply fully to service members. As 
you well know, the military by necessity poses restrictions on the 
lives of B ~ W I C ~  members that  have no counterpart in the civilian 
community. 

Perhaps a few examples will illustrate why there is no clear-cut 
answer. The first amendment to the Constitution grants us the free- 
dom to worship a8 we please: freedom of speech; the right to assemble 
peacefully; and the right to petition the government for redress of 
grievances. 

Does the service member enjoy these rights? Yes, but the exercise 
of freedom of expression may be restricted when it interferes with 
the accomplishment of the military mission, or military morale and 
disciplme As stated by Mr Justice Rehnquist in  Goldmen v .  W a n -  
berger, "The military need not encourage debate or tolerate protest 
to the extent that such tolerance is required of the civilian state by 
the First Amendment; to accomplish its mission the military must 
foster instinctwe obedience, unity, commitment, and espnt de mrp.''lm 
Thus, there a ~ e  s p e e c h d a t e d  offenses unique to the military, such 
as using contemptuous words against the President,"O disrespect to- 
ward a superior commissioned officer,"' insubordinate conduct to- 

'08Goldmnn. 106 S Cf at 1313 
""UCMJ art 88 
"LUCMJ art 89 
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ward a noncommissioned officer,"' and using provoking words or 
gestures By statute and regulation, soldiers are also prohibited 
from forming unions, protesting, assembling against their command- 
ers, publishing papers urging disobedience of orders. and fraternizing 
with subordmates."' 

What about the fourth amendment? Does a member afthe military 
have the right to be secure against unreasonable searches and sei- 
zures? The extent of this right is still being debated ne However, 
precedents of the United States Court of Military Appeals and the 
Military Rules of Evidence found in the Manual for Courts-Martial 
would Seem to indicate that the military member does enjoy this 
fourth amendment right 

The question turn8 on what 1s "reasonable.""6 Thus, it has been 
held that health and welfare inspections are not precluded by the 
fourth amendment."' A commander may establish a scheme to test 
hm personnel for drug abuse by requiring urine samples.118 Gate 
guards may randomly stop and search vehicles entenng or leaving 
military installations."' A majority of the Courr would not, however, 
authorize the ''search" of a service person's on-base quarters, or eloth- 
ing and effects, without the authorization of the commanding officer. 
based upon "probable cause," a procedure that attempt8 to emulate 
the fourth amendment requirement that B search warrant iswe from 
a "detached and neutral magistrate" based upon "probable cause ''lZo 

What about the right to remain silent envisioned by the fifth 
amendment? Article 31 of the Uniform Code of Military Justice IS 

the congressional effarr to protect military service members against 
compelled self.incrim,nation.'21 Notwithstanding Attorney General 

x'lUCMJ art 91 
L'"CMJ art 117 
"'See IOU S C 5 9i611982)lprohibit~membe1ihip1n arganiiingaf,andre~ogmt~on 

of military unions~, 18 U S  C $ 2387 (19821 Iprohibifa interference with morale. dii- 
ciplinaarloyaltyofthearmedforess1,Dep't afDafenseDirectiveNo 1326 6. Guidelines 
for Handling Dissent and Protest Activities Among Members af the Armed Forces 
ISept 12. 1969) See also Brown v Glmea, 444 U S  348 (19801, Secretary of the Xaiy 
\, Huff, 444 U S  453 11980). Greer Y Spock 424 U S  828 119161, United Stafea Y 

Jahannr.  20 M J I66 IC M A  1985) 
"aUnited States v Moore, 23 M J 296 ICY  A 1987' Cor, J concurring m the 

result1 
"'United States v Mumz. 23 M J 201 I C Y  A 19871. United States Y Middlefan, 

"'Article 31  provides 
la)Soperianevbiecttofhischapterma).compel a n y p e r m  tamcnmmafe 
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Ed M e e d 8  concern about the Supreme Court's requiring the police 
to advise suspects of their constitutional rights before custodial in- 
terrogation, B similar warning was required in  the military some 
fifteen years before the deemion in Mirande u .  A r ~ r o n a . ' ~ ~  Article 
3Ub) requires that B person suspected of an offense be advised of his 
rights prior to questioning. Although Article 31 has been in existence 
now for thirty-seven years, there are still those who question whether 
Admiral John Poindexter and Manne Lieutenant Colonel Oliver North 
have the right to remain silent about their involvement in  the Iran- 
Contra arms affair.'2a 

Article 4 4 ( d  of the Uniform Code applies the double jeopardy pro- 
tections of the fifth amendment to senme members. Thus, a military 
accused cannot be tried twice for the same offen~e.'~' 

The sixth amendment provides that an accused at  a criminal trial 
has the right "to have the Assistance of Counsel for his defence." 
Colonel Frederick Bernays Wiener contended in  an article in the 
Harvard Law Review some thirty years ago that  the sixth amendment 

himself OT ta answer any quesfron the answer to which may tend to 3". 
criminate him 

l e )  S o  person subject to this chapter may compel any perm" to make a 
statement or pmduce evidence before any mrh@ tribunal if the stare. 
mentor  evidence IS not material to the msue and may tend to degrade 
him 
Id) Na etatement obtuned from any person m violstion af tivs article, or 
through the m e  of coercion. unlawfvl m8uence. 01 vniswful inducement 
may be received in evidence against him ~n B t n a l  by courtmartial. 

j1*384 U.8 436 11066! 
"P''Takmg the 5th Is Canfiouerslai for Mi!ifary," Army Times, Jan 5 ,  1087, at 12. 

co1 1. Rr/wnls lo Testzh. Coveied by Canstilufion. Bevy Times, Jan 6, 1067, see also 
the series of exchanges between former Supreme Court Svstiee Arthur J Dolberg, H 
Lawrence Garrett iII. the General Counsel ofthe Department afDefense, and Captam 
Rabelr C Barber. Judse Advocate, U S  Marine Corps, which appeared ~n the Wash- 
ington Posv Doidberg, Courts-Manla1 for Poindez l i  ond North, Wmh Post, Feb. 17. 
1087, Barber. Cauris-.M.riml f i r  Norih ondPain&ler? Not Yet, Wash. Post. Feb 21, 
1987 (I" response to MY. Justice Golberg'e emtonal of Feb 171, Doldberg. That R q ! y  
on Couifs-Mo~t~aI ''Lockmg m Cwl i ty  and Devoid ofSubstonce.". Wash. Post, Mar 
0.1687 (respondmg to R.Barbeia editorial ofFeb 21). Garrett, A Bod Usefor Miliiary 
Jwticr (Conl 'd i ,  Wsah Post, Mar. 14. 1081 (responding to Doldberg's commente, mp- 
prting Barber's position1 

'l'BuRt Y Schick 23 M J 140 IC M A 1986!, Umted States Y Wsldran, 15 C M A. 
628, 36 C M.R 126 11066). United State8 v Schilling. 7 C M A. 482. 22 C M R. 273 
810671 
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right to counsel was not intended by the founders to apply to trial by 
court-martial.'2E He painted out that defense counsel had a limited 
role in courts-martial after the Constitution was published in 1787. 
The distaate with which defense counsel were viewed 18 exemplified 
~n the 1809 case of Captain Wilson of the artillery. He w a ~  tried by 
general court-martial and represented by eiviiian counsel. General 
Wilkinson disapproved the proceedings, in large part because of the 
participation of counsel, stating in part: 

Shall Counsel be admitted an behalf of a Prisoner to appear 
before a General Court-Martial, to interrogate, to except, to 
plead, to tease, perplex & embarrass by legal subtilties & 
abstract sophistical Distinctions? 

However various the opinions of professional men an this 
Question, the honor ofthe Army & the Interests afthe service 
forbid it, &the interdiction is supported by the ablest witness 
on the Law Marshal, & b y  the uniform usage & practice of 
the American Army. Were Courts Martial thrown open to 
the Bar, the officers of the Army would be compelled to direct 
their attention from the military service & the Art of War, 
to the study of the Law 

No one will deny to a prisoner, the aid of Counsel who may 
suggest Questions or objections to him, to prepare his defence 
in  writing-but he is  not to open his mouth in 

Whether or not Colonel Wiener was correct in his thesis, It IS clear 
that today military accused have the benefit of the sixth amendment 
right to ~ounsel.'~' Furthermore, militaly standards for providing 
counsel under the Uniform Code equal or exceed the standards pre. 
"ailing in the civilian community. Regardless of financial status, the 
Uniform Code provides that service members are entitled to free, ap- 
pointed military defense counsel throughout the criminal process, 
from pretrial stage8 to appeal ta the Supreme Court.12b 

The eighth amendment proteete against "excessive bail" and "cruel 
and unusual punishments." The eighth amendment's provision with 
respect to bail is not applicable to the Confinement pend- 

'='Wlsner, supm note 12 
Loaid at 27-28 
L"'Unitod States Y Wattenbarger. 21 Y J. 41 IC M.A 19851 
"'The Uniform Code of M i l i t a n  Justlee ~peeifieally pmndes for mlllfary defense 

~ o u n ~ e l  at court-martial. at  the prelnal mveatigalmn. at the taking af a depactmn, 
and m appeal UCMJ arts 27, 32. 38, 49, 70 

'"DeCh*mplam Y Lavelace. 23 C M A  35. 48 C.M R 506 (1874). Levy Y &%or. 17 
C M A 135, 37 C M R 399 119671. 
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ing trial ia governed by Article 13 ofthe Code, which prohibits pretrial 
punishment and requires that "the conditions of . . . confinement 
shall be no more rigorous than" the circumstances require to ensure 
the accused's presence for trial.'go Article 55 prohibits "punishment 
by flagging, or by branding, marking, or tattooing on the body, or 
any other cruel or unusual punishment." In fact, the Court ofMilitary 
Appeals has held that  in enacting Article 55, Congress "intended to 
grant protection covering even wider limits" than "that afforded by 
the Eighth Amendment."'31 

IX. ARTICLE 111 STATUS FOR THE 
UNITED STATES COURT OF MILITARY 

APPEALS? 
The Military Justice Act of 1983 directed the Secretary of Defense 

to establish a commiesion to study and make recommendations to 
Congress on several specified matters. The Commmion was composed 
of five military members and four civilian members. One of its rec- 
ommendations is particularly pertinent to our discussion. The Cam- 
mission recommended that Congress reconstitute the Court of Mili- 
tary Appeals as an article 111 court under the United States 
Constitution. One of the primary reasons for recommending article 
I11 status was the continuing concern that  the court be "truly mde- 
pendent" of the military.131 

Presently, judges of the United States Court of Military Appeals 
are  appinted for terms of fifteen years. Article 111 status would pro- 
vide the judges of the Court with life tenure, protectlon against re- 
moval other than by impeachment, and the right to the same retire- 
ment benefits provided to article Ill judges. 

Proponents of the proposal maintain that article 111 status would 
enhance the prestige of the Court of Military Appeals, thereby in- 
creasing respect for the entire military justice system and making 
service on the court more a t t r ae t i~e . "~  Critics of the proposal contend 
that  article I11 status for this article I court would upset the careful 
balance created in  the Constitution. Further, it 18 argued that the 
court would expand its jurisdiction into areas beyond its specific BU- 

" W m ~  States Y Pelmiter, 20 M J. 90, 93 IC M A 1983). 
'"Wnlted States Y Wappler, 2 C M A  393, 396, 9 C.M R. 23. 25 11863) 
"'I 1953 Advlsary Committee Report. supm note 52, at 9 The vote waa 3 for. 3 

against, and 1 sbatentmn. The Army, Navy and Manne Corps apposed the change 
'"See Evsrstt, S o w  Obamafiow on A p p l b h  Reuru  of Court.Moniul Conuic- 

lmw-Past, Presml,  and Future, 31 Fed B N & J. 420 11954): Mueller & Sterntt, 
A k k  Ill Sfotva for fk U S  Court ojMzlimry A p p d - T k  Evoivalian Conanms, 
34 Fad B.N. & J 132 119S7!. 
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thority and perhaps impede military readiness.134 To date, Congress 
has not acted on the Commission's recommendations. 

X. CONCLUSIONS 
As stated at  the outset, this has been quite a large topic. But I hope 

that  you are now better informed about the relationship of the courts 
to the military. There am several conclusions that I have made con- 
cerning the subject that I would like to share with you as my last 
words. 

There LS no question in my mind that the constitutional provisions 
separating the powers between the Congress and the President in. 
cluded a grant unto the Congress to provide for a system of military 
justice This sy8tem IS allowed to function by the judicial branch of 
government as long as there exists a notion of fundamental due pro- 
ces8 and fair play. 

The evidence is convincing that  both the legislative and executive 
branches of government, in  formulating a national defense strategy 
following the experiences of World War 11, and more recently in re- 
sponse to the extensive media coverage of waT in Vietnam, made a 
stmteglc decision that military justtlce would be administered in a 
fashion more cognizable to the civilian population. Thereby, military 
justice would have the approval and support of the people, but never- 
theless would be responsive to the needs of commanders in disciplm- 
Ing the personnel serving under them. To cany aut its msolve and 
to ease its own burden of supervising the system, Congress created 
a United States Court of Military Appeals, consisting ofthree civilian 
judges 

So, what is to be said of this system? Perhaps I might quote several 
military leaders on this point. 

Probably the moat frequently heard criticism of the system 18 that 
it has become too mviliamzed.136This criticism comes in many forms. 
But the cleverest and most well-disguised criticism is usually aimed, 
intellectually, a t  attacking the United States Court of Military Ap- 
peals and allegmg that it IS destroying the ability of commanders to 
command their troops. For example, when General John R. Galvin, 
then Commanding General of VI1 Carps, U.S. Army, testified before 
the Military Justice Act of 1983 Advisory Commission, he was chal. 
lenged by a mllitary member of the commission. "You appear , , , to 

'"1 1983 Admaow Committee Repa*. avpm note 82, at 166-13 [minority report 
"iSae, 0 8 ,  1 1983 Adviaow Committee Repan. mpm note 82. at 155 lminarity 

report1 
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be rather comfortable with divorcing your responsibility from the 
conduct of war and the discipline of your troops and the authority to 
accomplish that  inasmuch as you give the authority to do that  to 
military judges, military lawyers and civilians in the Court of Mili- 
tary Appeals."'s6 

General Galvin's response to this question articulately sums up the 
entire concept that our founding fathers envisioned when writing our 
Constitution and the Bill of Right8 

I think you're 100 percent in emor a8 to my thoughts about 
authority, respanslbility and discipline and probably about 
the armed forces in general. Let me try to state it succinctly. 

I believe that I should have the full authority to do what is 
my military responsibility, but I am accountable to the United 
States Congress The United States Congress has the au- 
thority to raise and support an army. I'm accountable to the 
President of the United States. And there's a third group of 
people that I'm accountable to I'm accountable to the judicial 
side of the house also. 

Though we break authority in the United States down into 
three parts, and I have to understand those three parts as a 
commanding general, and I think I do. I understand that I 
have full authority to do things but I do not have absolute 
authority. That authority is reserved by the United States 
of America that  gave me my eommmsion. The President. 
Even the President doesn't have absolute authority. 

He went on to say: 
I think the current code of military justice 18 a very fine code. 
It allows me every last drop of authority that I should have. 
I have all the dismplinary tools that I need. . . . I command 
85,000 people. There isn't a soul in those 85,000 people that  
does not have to obey my legal orders. . . I know that  there 
are a lot of officers in the service today who feel that  the 
Uniform Code of Military Justice is perhaps too lax, but there 
are a lot of officers who don't feel that it's too lax, and I 
happen to be one of those.1s7 

Expressing a similar view, Major General Hodsan, The Judge Ad- 
v m t e  General of the Army during 1967-1972, commented m B speech 
to The Judge Advocate General's School that: 

1"11 cd at 186 
" ' Id  
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If a commander wants more authority in the area of military 
justice, i t  can be for only one reason, and that is that he 
wants to have the opportunity to influence the scales ofjue. 
tice when it suits him And 1 am convinced that all respan- 
sible commanders would join with me in denying him that 
opportumty.'JS 

I speak to you with almost nine years of active duty m the United 
States Army, all of I t  during the days when the entire military es- 
tablishment (Including military justice) was under attack, and with 
two-and-one-half years of experience on the United States Court of 
Military Appeals. Sandwiched in between these periods of Service 
were five years of practicing law in the mvilian courts and six years 
service as a civilian tna l  judge. And my response to any critics of the 
system, both t o  the civilians who cry "drumhead justice" and to  mil. 
itary members who cry that the System is too "civiliamzed," 1s that 
you are w o n g  The system functions and functions well Ye8, there 
may be tactical errors and an occasional injustice a8 the system mal. 
functions, but the grand strategy 1s sound 

Our citizens should give up fundamental freedoms and liberties to 
the least degree necessary to accomplish the military mssmn. The 
President, Congress, and the courts have given commanders ample 
authority to discipline their misdemeanants and felons alike. Most 
importantly, morale and discipline m e  enhanced when the troops 
understand that they are being treated with digmty, fairness, and 
equality under the law. Far lack of a better description, i t  1s the 
"American" way of doing things 

And after all, that is what our founding fathers had in mind when 
they wrote, "We the people of the United States, in order to form a 
more perfect union.'' 

"'Hadron. ~ u p m  note 75, sf 16 
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CONFRONTATION AND RESIDUAL 
HEARSAY A CRITICAL EXAMINATION, 

AND A PROPOSAL FOR MILITARY 
COURTS 

by Captain John L. Ross* 

I. INTRODUCTION 
For the past century, but particularly in the last twenty years, the 

Supreme Court has struggled to articulate a cohesive analytical 
framework for applying the amilarly rooted, but incongruent, pro- 
tections afforded to a criminal defendant by the hearsay rule and the 
confrontation clause of the sixth amendment.' Most commentators 
agree that the Court has not charted a clear or consistent course,2 
and the Court has itself so a~knowledged.~ The Court's effort-diffi- 
cult enough when balancing confrontation clause protections against 
"traditional" hearsay concepts-was considerably complicated by the 
adoption of the residual hearsay exceetions' as  art of the Federal 
Rules of Evidence 

Contrary to some early predictions that the residual exceptions 
would be unimportant and rarely used,s the exceptions have produced 
a profusion of lower federal court precedents.8 Not surprisingly, these 

31 



MILITARY LAW REVIEW [Vol. 118 

era1 Rubs ofEvidence m Cnmmal Metiers, 13,41 119721. Walt2.PioipnfS.nseImpirr- 
S ~ B  and tho Residual Hearsqr Ereeptwn A h'rw Do? far "Ord'Hearsay~, 2 Lltlgatm 
22, 24 (19751 Ihereinsffer Pnaent Eonaa Impmsswnel 

'Xawellv UnlversslElec Co ,  192F.2d1310 15thCv 1996l.UnnedSfafeiv Moore. 
791 F.2d 566 17th Cir. 19861. United States v Vrette. 190 F 2 d  651 (7th Clr I, can 
Lnipd, 107 S Cf 179 119971: Cook v Hoppm, 793 F 2d 694 17th Clr 1986#, Unlied 
States v Renville. 779 F 2d 430 19th Cir 19951 United Ststes v Cree. 778 F.Zd 474 
(9th Clr 19851. United States Y Howard. 774 F I d  839 (7th Cir 1935). United States 
I Welsh, 774 F 2d 670 14th C s  1985): United Stetea v Simmons 773 F Zd 1455 (4th 
Clr 19651, Brsnea Y S c a n t y  Ben Life Ins C o ,  773 F 2 d  1158 111th C n  19961. 
rnadUied. 769 F 2d 1511 (11th Cir 19861, United States Y Brown. 170 F 2d 768 19th 
C n  1985). errt denwd, 106 S Ct 2896 119861. Dartez v Fibreboard Carp,  765 F 2d 
456 (5th Clr 1996): United Statea Y WoosIey. 761 F 2d 445 (8th Cir 19651. I n  re 
Cormgated Container Antirruit Lmgatmn. 156 F 21441 16th C a  1996~. United States 
Y Loslra.Vasquez. 135 F 2d 153 (6th Cir. 19941, Dehrs P \, Turhngon 730 F 2d 1405 
111th Cir. 1984): Moffeft Y MeCeuley, 724 F 2d 581 11th Cir 1994r: In re Japanese 
Electmnir Pnducta  Antitrust Litigation. 123 F.2d 236 13rd Cir 1933). redd, 106 S 
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decisions have also been analytically inconsistent,' and the Supreme 
Court has yet to interpret either of the residual exceptions. Further- 
more, while some scholars have discussed the confrontation clause 8 8  

it relates to hearsay generally? and others have analyzed it against 
specific hearsay exceptions? and still others have examined the re. 
sidual exceptions themselves,'n inquiry into the impact of the residual 
exceptions upon confrontation clause analysis has been lim>ted." 
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The Military Rules of Evidence, of course, adopted Federal Rules 
of Evidence (F.R.E.) 803124) and 804(bl(5), with most federal bags 
and judicial baggage included.12 Given the confusing analyses of the 
article I11 courts, predictably, the growing number of courts of mill- 
t q  review decisions resolving remdual hearsay questions have been 
equally inconsistent. Although several residual hearsay cases have 
reached the Court of Military Appeals, that court has not yet em- 
barked an a comprehensive examination of the military residual hear- 
say exceptiona In the cnntext of confrontation clause analysis Fi- 
nally, military scholarship on the subject has similarly been limited." 

Aecordmgly, this article has several aims First, It will reexamine 
the confrontation clause guarantee in light of several recent Supreme 
Court decisions,'' and offer a proposed analytical framework. Second, 
it will examine the residual exceptions, as interpreted by the article 
111 courts, and suggest a methodology for resolving residual hearsay 
questions Flnally, the article will examine the residual hearsay de- 
cisions of the m h t a r y  courts, and evaluate the courts' treatment of 
the hearsay and confrontation issues. 

C a m  decision has approved the me of an out-of-court Btstement whlch produces 8'8- 
nlhcanf egalnst the aecuseds position unl~ss that etstement ha8 been subjected 
tacmss.exammstmby theaecvsedeitherat aprshminary hp.n"gorpreviavstria! "I: 
Note, Rtstdual Erroptima 10 the Heorsay Rule tn the Fedma1 Rule8 ofEviLnee A 
Crifzeal Elumznaf~an, 31 Rutgeri L Rev 687, 719 119781 l t h e  residual exeeptianb da 
mt anwar v1 ~ g e  B real threat ta the mnfrontshon rmhts of criminal defendenwl. 

R Evid analysis 
L8United Statel Y Hmes, 23 M J. 126 (C M.A 19861, United States v Cordero. 22 

M J 216 tC Y A 19861. United SLeLes Y Powell, 22 Y J 141 tC M A 19861 1eonfron- 
f a t m  clsuae not addressedl. United States Y LeMere. 22 M J  61. 69 1C Y 
rcmfrontafion i ~ m e  not presentl. 4 United States v Cakeley, 22 M J 225 
19861 leanfrontatm ~ S Y D  addressed, but ease did not involve residual hears 
'*Clsu~. Uilifvry Rule ofEuidann 8031241181 nnd the Auaiiobb Wafwipas. T 

Lawyer Nos 1986 at 51 Holmes. The Residual Heoraay Ercepl~ana A P r i m r  far 
.Uilifoj une .94Mi  L Re; 15.82-83 119811 Ikquatingthe sfandardeforadmissibility 
under the confmnralion elau~e and the reaidval hearsay ereeptlans). Kelly & Dana. 
Lmgating the Res idu!  Evpfions to the Heorsoy Rule. 16 The Adva'ate 4, 38 11984), 
Thwmg, The Constiivtwml Pornmetem o f H e w a a y  Ebidawe,  The A m y  Lauyer. Dee 
1986 at 25, Note. EHediue Ura o f t k  Residual H c w w  Ercpfion, The Army Lawyer 

>INew Mexico v Earnest. 106 S Cf 2734 (19861 (per rul~lm1, ~Ycaltng and 4 
sept 1984. at 2 

464 N E  Id 858 (19651 
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Like a t  least one author before me,'6 I recognize the hazerds of 
such a grandiose undertaking." Nevertheless, given the relative in- 
fancy of the military residual hearsay exceptions, the potential ben- 
efits to military justice me worth the risk. The Court of Military 
Appeals presently has B golden opportunity to examine this complex 
area of evidential and constitutional law anew, and provide fresh, 
clear guidance to both the lower militaly and article I11 ~ o u r t s . ' ~  

11. THE CONFRONTATION CLAUSE 
A. DEFINING THE ISSUE 

In seeking to interpret a part of the Constitution, logic suggests 
that we might begin with the provision's language. As it relates to 
confrontation, the sixth amendment states simply: "In all criminal 
prosecutions, the accused shall enjoy the right . . to be confronted 
with the witnesses against him. . . ."This literal reading immediately 
tell8 us several things, if inexactly.'g 

First, the provision applies only to criminal prosecutions. 

Second, whatever the provision may guarantee, it  ia a "right" that 
"shall" be enjoyed only by the accused, not the prosecution. 

Third, the n g h t  is to be "confronted." 

Fourth, the right only applies to "witnesses against" the accused 

Our focus will be on the latter two of these elements. More specif- 
ically, this article assumes a enminal prosecution with tnal  before a 
petit jury or court members,2O and with the challenged evidence of- 
fered against the defendant in open court.z1 Likewise, the article does 

"Graham. ~ v p m  note 2. at 144 
liSer Supra note 11. 
'Wnlted States v Rouaeau, 21 M.J 860 (A C.M R I, p l u m  granted, 23 M J 176 

(C.M.A. 1987); United States v Slovacek, 21 M J 536 (A F.C M.R!, piifion filed, 21 
M J. 354 (1955). United States v Yeauger. 20 M J 797 ( X M  C.M.R. 19851, p t i l m  
grnnhd, 22 M J 198 IC M.A 1966): United States v Berror, 2G M J. 501 IA F C Y R I, 
p t r t w n  gronhd, 21 M J 151 iC M A 18851. United States v Hubbsrd. 1s M J. SI8 
(A C M R I ,  p l i t i o n  #ranted, 18 M J 216 C . M  A 1884): L'nited Ststes v Arnold, 18 
M.J. 569 (A.C M.R. 18641, wofil~on wanred, 20 M.J 128 IC M A  19851 

1SS.e Younger. BVPiO note 2, at  H 
"Aeeordingly. the sIt lc le does not explore the extent ta which the eonfrantstian 

E I ~ Y B c ,  or other sixth amendmentpraviaans. apply to forums and iituationa otherthan 
aenminsl tnal S%rg,Kirbyv  Iilmois.40BU S 68211972l(pre.mdieimentlinoupsl, 
McKeiver Y Pennsylvania, 403 U.S 528 (18711 Ovvenile pr~eedingel,  Coleman Y .  

Alabama 398 U S  1 119701 Iprellminary heanngsl: United States Y Wade. 388 U S 
216 11967) leourtroom identifications1 See gewrniiy Note, Cmfmntafzon, Cmas.Er. 
a r n 2 ~ I ~ o n  and lhe Righf 10 Prep in  a Defense, 56 Cno. L.J. 839 (1866) 

lLThua excluded are eases mvolvmg consideration by the jyry of prqudmal extra. 
judicial infomation E a ,  Parker v Gladden. 365 U S  363 (1966) (bailiffs statemente 
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not address the scape of the right of confrontation once a witness for 
the prosecution is present in court and has, admittedly, testified 
"againat" the defendant.nz Nor will the article address the extent to 
which the sixth amendment gwes a defendant the right to "confront" 
a witness called to testify by the defendant." 

The precise issue addressed is When does a person's declaration, 
when offered in evidence a t  a criminal trial, make the declarant a 
"witness against" the defendant, such that the confrontation clause 
demands that the prosecution produce the declarant for "confronta. 
tion," and under what circumstances may production of the witness 
be excused? 

Again, beginning with a literal reading, tWO possibilities are a p  
parent. First, the confrontation clause could be read to exclude all 
hearsay and require that all evidence be offered against the defendant 
through live testimony. Second, the provision could be read to not 
exclude any hearsay, affording the defendant only the right to be 
physically present in court and ''confront" those witnesses actually 
called to testify agamst him.24 The former 18 suggested by the defi- 
nition.inunaualified terms. ofthe"neht"ofconfr0ntation that "shall" 
be afforded ;he accused The latter ?8 suggested by the limited ap- 
plication of the n g h t  to "witnesses against" the defendant, and the 
absence of any specific mention anywhere in  the sixth amendment of 

t o p r y  violated confrontation C I B U ~ .  aeeord Mattox I Umted State$. 146 U S  140 
11892) (although cmfmntatian clause not ~pecificallg cited as authority). c i  Turner \' 
Lauaiana. 379 U S  466 (19651 (due p m e e s ~  vmlafmn to have jury placed in ehsrge of 
two deputm who were key pmsecutian witnesses) 

' 9 g ,  Davis Y Alaska, 415 U S  308 119741 (v~olallon of eonfrontallon d m ~ e  to 
invoke itate statute to prevent defense from crass-exammmg pmseculmn ultness con- 
cerning pending charger against the witneesl Smlfh v Illmom 390 U S  129 ,19681 
(irversing C O O Y I C ~ ~ O D  uhere defenas 18% prevented from reqmrmg w f n e s b  to mve his 
,.,.- ,60",.*1., ..... ",, 
*'E g , Chambers Y Mmsisarppl, 410 U S  284 119731 !~rror not to permlf defendant 

to  YSO another's statement ag8mst penal intersst that  exculpated defendsntl. see also 
Mattax v United States, 146 U S  140 t18921 (dymg declaratmns are admmslble m 
favor of the defendant as well 8s against h m l ,  ef Washington Y Teras. 388 U S  14 
(19671 lright ta mmpulaory pmceas violated by state d e  pmhibibng ~ ~ c o m p l i c s  from 
teat~fgmg on behalf of defendant1 

[Ut I P  important to recognize that the queshon whether the festsmon) of 
a defense ul tneai  1% competent. matenal. or mn-prw>leged IS ultimstely 
B federal m e  to be resolved hg CmstItutmnaI atandarb.  that the constl- 
fvtmnal standard 1s a ngorous one, and that the standard u the same, 
whether ~n the context of the defendant's right to cross-exsmme pmse- 
c u t m  w m e i e e ~  leonfrontafionl or I B  m the context of h a  eifoms to ex. 
amine defense witneasea (campulnory pmeeisl 

Westen. avpm n d s  2, a t  593 Professor Westen's article examines each of the 8specf6 
a i  confrontation that  are excluded from consideration here 

'.One author defines this 88 the "narrow'' nght  of confrontation Graham, svprv 
note 2,  at 102-03 
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the '"right" of cross-examination. However, since its earliest confron- 
tation clause decisions, the Court has never embraced either extreme, 
opting instead for a middle 

What exactly then does "confrontation" mean, in the context in 
which we have defined it? When does a declarant become a "witness 
against" the defendant? When may "confrontation" be ercuaed? Ac- 
ademic inquiries have generally attempted to discern the purpose of 
the confrontation clause In one of two waysan 

First, some scholars have sought t o  divine the clause's meaning 
from examining its literal language in the larger context of the sixth 
amendment generally.2' Sandwiched between the sixth amendment's 
rights to a speedy and public trial, to trial by jury, to be informed of 
the nature and cause of the charges, t o  have compulsory process, and 
to the assistance of counsel, the confrontation clause 1s viewed by 
these authors as part of a general intent by the Framers to insure an 
open, adversarial form of criminal procedure?8 

Second, others have attempted to decipher clues to the clause's 
design from the historical record. One theory traces confrontation 
roots to colonial reaction to the abuses in the trial of Sir Walter 
Raleigh.2s Others dispute this theory, believing instead that the con. 
frontation clause stems from the colonists' abhorrence for the abuses 
of the vice-admiralty 
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Despite this extensive scholarly research, historical analysis has 
not yielded any convmcmg theory As Justice Harlan observed in 
Caltfornia o. Green:j' "[Tlhe Confrontation Clause come8 to us on 
faded parchment. History seems to give us very little insight into the 
intended scope of the Sixth Amendment Confrontation Clause ' ' 82  

Consequently, like so many other part8 of the Constitution, the 
confrontation clause means whatever the Supreme Court says it means. 
Unfortunately, the Court hasn't yet clearly articulated a consistent, 
coherent meaning. 

B. ANALYSIS OF SUPREME COURT 
CASES-EARLY DECISIONS 

The Court's earliest confrontation clause decision established that 
the defendant's right was not absolute. InReynolds u .  LJnitedStates,33 
the Court held that no error was committed by admitting, in the 
defendant's second trial for bigamy, the testimony given a t  the first 
trial by his then unavailable alleged second wife, because i t  appeared 
to the Court's satisfaction that the defendant had been instrumental 
m procuring the woman's unavailability for the second t r d 3 '  The 
pnor testimony had been given subject to full cross-enammatmn 36 
The Court rested Its deeman, however, on the simple proposition that 
a defendant should not profit from his own wrongful acts.jb 

The Court's first real attempt to articulate the meaning of the 
confrontation clause came in Mattoz u United States Once tned 
and convicted of murder, Mattox was again convicted a t  a second 
trial, based in part on the record of testimony given a t  the first t na l  
by two witnesses who had since died The Court stated that: 

The primary object ofthe constitutional provision in question 
was to prevent depositions orexparte affidavits, auch 88 were 
Sometimes admitted in ewil eases, being used against the 
prisoner in lieu of a personal examination and cross-exam- 
ination of the witness, in which the accused has an oppar. 

"339 0 S 149 119701 
d'Id at 174-75 (Harlan, J ,  cancunng). occord, ' E ,  Baker, u p r o  nore 2, at 532 
'"SUS 145818731 
" I d  at 158-31 
P'Id at 161 
d'ld at 158 
"156 U S  237 (13931 This was Mattox's second lime before the Court In Maftor 

Y United Statea, 146 U S  140. 151 (1892). the Courtsfated thaf"Idl>mg declarations 
are admmslble m favor ofths defendant a i  well ai/ against him " The lstfei poltion 
a i  the statement was dicta & m e  the case involved the PXIIUBI~ at t na l  of an ~XCUI- 
pafan declaration offered by the defendant 
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tunity, not only of testing the recollection and sifting the 
conscience of the witness, but of compelling him to stand face 
to face with the jury in order that  they may look at  him, and 
judge by his demeanor upan the stand and the manner in 
which he gives his testimony whether he 1s worthy ~ f b e l i e f . ' ~  

Despite these important purposes, in the Court's view, confronta- 
tion wan clearly a limited right that  "must occasionally give way to 
considerations of public policy and the necessities of the case" because 
"the rights of the public shall not be wholly sacrificed m order that 
an incidental benefit may be preserved to the accused."3e Noting that 
dying declarations had "from time immemorial . . been treated as 
competent testimony," the Court found no violation of the canfron- 
tation clause by the admission of the pnor cross-examined testi- 
mony 40 

Thus, in Its initial detailed look at  the confrontation clause, the 
Court squarely rejected the one literal interpretation that would give 
the defendant the absolute right to demand production of all declar. 
ants. It did, however, identify as theprimarypurposesofconfrantation 
the prevention of trial by expartfe affidavits, and the opportunity for 
cross-examination before the p r y ,  except in  the case of necessity. The 
facts of the case also suggested two circumstances that  might permit 
the right to "give way." First, the declarant8 were bath plainly un. 
available. Second, the hearsay declarations were made under oath at  
a previous tnal  and had been subjected to cross-examination. The 
Court apparently believed that  a second opportunity for crass-ex- 
amination and for the jury to see the witnesses was an "incidental 
benefit," insufficient to offset the public policy considerations!' Re- 
liability is not specifically mentioned by the Court, and can only be 
Inferred. as a purpose of confrontation, to indirectly flow from the 
opportunity to test reliability through cross.examination. 

The Court next considered the scope of the confrontation clause 
four years later m Kirby u .  United States.4z There, the Court held 
that Kirby's right to confrontation was violated when, in his trial far 
receiving stolen government property, the sole evidence offered to 
establish that  the property had been stolen was a record of the prin- 
cipals' conviction for theft Kirby had not been a defendant in  the 

"156 US sf 242-48 
" Id  ~f 243 
"Id.  
*>Id at 242 C'[Tlhe right of c~o~s-exammation having once been exercised, II w m  

no hardahip upon the defendant to allow the Leslirnony of the deceased witness to be 
read ") 
6*174US 47118991 
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trial of the p r i n ~ i p a l s . ~ ~  Although clearly decided on confrontation 
clause grounds, Krrby could a8 easily have been decided on due process 
grounds, since the trial court had instructed the jury that they could 
presume that the property had been stolen based solely upon the 
record of the earlier conviction 44 The Court correctly noted that the 
record logically only proved that the principals had been convicted of 
theft, not, as to Kirby, the actual theft, and conv~ctmn ofthe principals 
was not an element of the offense of receiving stolen property 4E 

Viewed, however, as a confrontation clause case, the decision seems 
to rest on the absence of any showing of necessity The Court noted 
that the admission of dying declarations were permitted as an ex- 
ception to confrontation only on the basis of neeeasity.'6 No reason 
appears m the opinion for the prosecutor's failure to prove the theft 
through live testimony 

The Court's next confrontation clause decision, Motes L United 
States,'. demonstrates the "flip side" of Reynolds In Motes, the 
Court set aside the conviction of several defendants because the pros- 
ecution had been permitted to introduce a t  trial the prior testimony 
of a witnesa whose unavailability a t  t n a l  resulted from the prose- 
cution's negligence 49 

As m Kirby,jo Mates could have been decided on due prwess grounds 
If "necessity" 1s the test for permitting exceptions to the right of 
confrontation, as Mattoxj' suggested, Motes seemed to meet that re- 
quirement The sheriff's deputies had been "unable to find [Taylor, 
the declarant] anywhere ''52 Moreover, the hearsay being offered had 
been given under oath and subject to cross-examination. Nevertheless, 
citmgReynolds, the Court refused to permit the prosecution "to take 

" I d  at61  
" I d  In later yean. the Court  employed a due process analysis to evduatO pre- 

sumptions Sse ,og ,  Barnenv UnaedStarer.412U S 837r1973)ipo~aensionafreeenfly 
stolen property1 Lean v United States. 395 US 6 i19S91 8posaerior of marwana 
deemed to k n m  of the mariiuana'r unlawful Imp0lt8tmnl. Tot v United States. 319 
U S  493 119431 rstatufory presumption that B defendant. prevlaualy convicted of a 
orimeof~~alence.andfoundmpaiaeraionafsfirearm.receivedfhefirearmminteritate 
COmme*C*l 

''174 U S at SO 
*61d The Court  slln stared, in dicta, that the dying declaration exception %ab *ell 

eefabliihed before the adoption ofthe Canififutian and l a 8  not intended to be abro- 
gated " 

&.I76 D S 458 119001 
'dLe supra notes 33-36 and accompanying text 
9 h e  n m e r s .  who had been ~n jail malting trial himself, *as released by aurhar- 

'Osee supra noter 42-46 and ~ecompanying text. 
81See ~ u p m  notes 37-41 and accompanying text 
b2176 U S at 469 

itm t a  the custody of another. and the witness escaved l i s  U S  at 461-69 
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advantage of its own wrong,"s3 essentially a fairness, ~ e ,  a due pro- 
cess, argument. 

Some initial conclusions might be drawn from these first few de- 
cisions. In each case, the Court's focus was an the declarant's avail- 
ability. In each ease, the evidence offered against the defendant had 
been important evidence for the prose~ution.~' In that  situation, the 
prosecution was required to demonstrate unavailability of the de- 
clarant through no fault of its o m .  If unavailability was deman- 
strated, the hearsay would be admiasible, a t  least where the statement 
was B dying declaration-where, in the common law's view, the im. 
pending belief that  one was about to meet his or her Maker provided 
an adequate substitute for the oaths5-or was prior testimony, given 
under oath and subject to cross-examination. The Court's next con- 
frontation clause decisions, however, recognized further exceptions ta 
the right of confrontation, 

In Dowdell v. United States,SB the defendants were convicted of 
several offenses committed in the Philippine Islands and appealed to 
the Philippine Supreme Court Upon reviewing the record, the Phil- 
ippine high court noted that the record of trial was incomplete, and 
it issued an order to the trial court for supplemental information. The 
order was issued, and statements from the trial judge and court re- 
porter submitted, without notice to the defendants. The U.S. Supreme 
Court found no confrontation clause violation in this procedure, hold- 
ing that "[dlocumentary evidence to establish collateral facts admis- 
sible under the common law, may be admltted in  e~idence."~' The 
Court did not view the trial judge or court reporter as "witnesses 
against the accused because "[tlhey were not asked to testify as to 
facts concerning [the defendants'] guilt or innocence."68 

Delaney v. Unrted Statess9 recognized another exception. There, the 
Court upheld the trial court's admission of the hearsay declaration 
of a dead coconspirator, testified to a t  the trial by another co-eon- 
spirator. The decision provides little that  is useful in developing a 
coherent theory of confrontation clause law, mnce the Court did not 

" Id  ht 472 
"Althaugh the Court reversed ~eve ia l  af the defendants' cannctions m .Moons. ~t 

affirmed Motei o m  conviction because the e m r  m admitting Taylor's p m r  testimony 
was harmless ae to Motes Mafei had testified and judicially confessed to the murder. 
17s u s  at 475-76 

-see Jaff*. alipia note 9. at 228-28 
"221 U S  326 119111 
"Id %t 330 
6ald 
"263 U S  566 119241 
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cite any of Its previous confrontation clause demsions. and held aimply 
that the trial judge had not abused his 

Solrngei o. L'nrted Statess' suggested still another exception to the 
canfrontatmn clause. Salinger was convicted of mail frraud. He con. 
tended that the admission of a number of letters, written by persons 
not called as witnesses, but answered by him, violated hi8 confmn- 
tation rights. The Court found no waiatmn. Although referred to by 
the Coun as hearsay, it appears that  none of the letters were offered 
for their truth, but merely to show the use of the maiis and Salmger's 
relationship to that  use?2 

In summaty, the Court's early decisions evinced a theory of the 
confrontation clause that required the production of witnessea when- 
ever the prosecution sought to introduce substantive evidence on non. 
collateral matters. Exceptions were permitted only based on necessity 
or the defendant's own misconduct, In each case where an exception 
had been allowed, however, the evidence either was not hearsay, or 
fit within a recognized exception to the hearsay rule. Furthermore, 
the Court had several times referred to the existence of hearsay ex. 
ceptions at  the time of the Constitution, and had attributed to the 
Framers no intent to abrogate or modify those exceptions. Did this 
mean that the Court viewed the confrontation clause aB nothing mare 
than a canstitutianalization of the hearaay rule? 

C .  ANALYSIS OF SUPREME COURT 
CASES-HEARSAY AND CONFRONTATION 

BROUGHT TO A HEAD 
1. Pornter c Tesas through Bruton u Unrted States 

Beginning in 1965, the Supreme Court began what has become an 
extensive, twenty-year long reexammation of the canfrontation clause. 
Initially, the Court shifted Its emphasis from "availability" to cross- 
examination, and expanded the concept ofwhen a declarant was "wit- 
ness against" the accused. 

The first in a series of six such cases was Pomter v T e ~ o s . ~ ~  Pointer 
was arrested for robbery and a Dreliminarv hearine was held At the 

BoId at590 Furthermore. itisdiffieultfaaee hawfhestatementsadmittedmnolonc) 
are analytically different from those o i  the Portuguese gentleman admitted I" L r  
Walter Raleigh8 tr ial  See svpm nore 29 

"272 US 542 119261 
emof n o t e  hoveier. LS the Coun'r statement that "The right aiconfrantatian did not 

originate Kith the Sixth Amendment, but WBQ B common-law nghf having rer- 
ogniied exceptions The purpose of that pmvaion 16 ta continne and preserve that 
nghf and not to brasden ~f or diatvrb the exceptmns " 272 D S sf 548 
"380 US 400 $19651 
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hearing, one Phillips testified and identified Pointer as one of the 
perpetrators. Painter was not represented by counsel a t  the hearing, 
and did not cross-examine Phillips. At trial Phillips' prior testimony 
was admitted, based on the prosecutor's representation that  Phillipe 
had moved out of the state and did not intend to return to Texas. 
Although an identical procedure had successfully withstood consti- 
tutional challenge sixtyone years earlier?' the Court found the use 
of the prior testimony a confrontation clause violation, holding the 
sixth amendment applicable to the states.66 

The greater significance of the case for our purposes, however, was 
the Court's repeated reference to cross-examination as a primaly pur- 
pose of confrontation.66 Specifically, the Court found a confrontation 
clause violation "[blecause the transcript of Phillips' statements . . . 
had not been taken a t  a time and under circumstances affording 
petitioner through counsel an adequate opportunity to cross-examine 
Phillips . . . .? 

The Court again emphasized the importance of cross-examination 
as a primary component of confrontation in Douglas v .  AlabanmBB 
There, the prosecutor called to testify an alleged accomplice of Doug- 
las who had already been tried separately and convicted. Loyd, the 
alleged accomplice, invoked hie right to remain silent, refusing to 
testify even after being ordered to do so by the judge. The prosecutor 
then, under the guise of refreshing Layd's recollection, read aloud 
from a confession Loyd had made, which implicated Douglas. The 
prosecutor then called law enforcement officers to identify the state- 
ment as one made by Loyd, but the statement was never formally 
admitted into evidence. The Court reversed, stating: 

Our cases construing the [confrontation1 clause hold that a 
primary interest secured by it is the right of cross-exami- 
nation; an adequate opportunity for cross-examination may 
satisfy the clause even in  the absence of physical confron- 
tation. . . . In the circumstances of this case, petitioner's in- 

-See West Y. Louisiana, 194 U.S. 258 I19041 lsixfh amendment not applicable to 
the Stake no due PTOE~S% violafim ~n admisalon of the cross.exammed v e t n s l  toe- 
fimonv of out-of-it& resident) 

*&35U U S at 403 Becawe Pointer WBI not represented at the prehmmary hearing, 
the CoVn could have revers?d on that ground by extending Gideon v Wamwnght, 
372 U S  335 11963) t o  p~~lirnlnarr hearrngs The Court chase to reserve thia issue 
until Coleman Y .  Alabama. 399 US. l(19701 

~ E g . 3 8 U U  S at401-05("ltcannotsenouslybpdoubfed . thalthenghtafeross- 
examination LE included ~n the rieht lTlhs right a i  t o  confmnt the witneases . "  
confrontation and cross-exam~nahn i d  an essential and fundamenral requ~remenf 
. '). 
B.ld at 407 
"380 U S  416 (1965) 
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ability to  cross-examine Loyd as to the alleged confession 
plainly denied him the right of cross-examination secured by 
the Confrontation Clause . . . [Elffeetive canfrontation of Layd 
was possible only if Loyd affirmed the statement as his!* 

In two confrontation clause cases not directly involving the use of 
hearsay against the defendant, the Court repeated Its refram con- 
cerning the importance of cross-examination. InBmkha id t  v .  
the defendant purportedly agreed to a '"prima facie trial" and thus 
was not allowed to cross-examine the state's witnesses. The decision 
focused on the issue ofwaiver, but the Court noted that the state had 
properly conceded that  "if there was a denial of cross-examination 
without waiver, It would be constitutional emor of the first magnitude, 
and no amount of showing of want of prejudice would cure it."" Like- 
wise, in Smth u .  I l l m ~ r s , ' ~  the Court reversed Smith's conviction 
because his counsel had not been permitted ta require a prosecution 
witness to give his true identity, statmg: 

In the present cam there was not, to be sure, a complete 
denial of all right of cross-examination.. . Yet, when the 
credibility of a witness is in issue, the very Starting point in 
"eaposing falsehwd and bringmg aut the truth' thmugh cross. 
examination must necessanly be to ask the witness who he 
18 and where he lives . . . . To forbid this most rudimentary 
inquiry . . . is effectively to emasculate the right of cross- 
exmunation itself.73 

The fifth case in thia series revisited the factual setting ofPointer 
u. Texas." In Barber u. the prosecution introduced the pre- 
liminary hearing testimony of a witners who WBB a t  the time of tnal  
in federal custody, outside the state. The Supreme Court reversed the 
conviction, even though Barber had been represented by counsel a t  
the preliminary hearing and had been afforded the opportunity for 
cross-examination, which he had not exercised. First, the Court fur- 
ther narrowed the concept of "unavailability." Not only would the 
prosecution have to demonstrate an absence of negligence or miscon- 
duct on its pan in the witness' unavailability,'B but also affirmative 

8eId at 416-20 
'O3S4 U S 1 119661 
"id at 3 The Corn went on to find no waiver 
'1390 US 125 (19681 
'%Id. at 131. 
"Sei dupm notes 63-67 and accampanymg text 
'$390 U 3 715 119681 
"See disevnsion of M o m  L United So le s .  svpm noten 47-63 
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good faith efforts to obtain the witness' presence at  trial." Second, 
the opportunity for cross-examination at the preliminary hearing was 
no substitute for cross-examination at  tnal ,  a t  least not in the absence 
of a showing of nonavailability: "The right to confrontation is basi. 
cally a trial right. It includes both the opportunity to cross.examme 
and the occasion far the jury to weigh the demeanor of the witness."'s 

Finally, in Bruton u .  United Stote~, '~ the Court again reversed B 

conviction based on B perceived denial of crass-examination as part 
of confrontation. Bruton was analytically similar to  Douglas D .  Ala- 

At Bruton's trial, the confession of ajointly tried codefendant, 
which implicated Bruton, was admitted against the codefendant. The 
codefendant did not testify a t  trial. The confession was not substan- 
tively admissible against Bruton under federal hearsay rules,8' and 
the trial judge so instructed the jury. Bruton took Douglas one step 
further, because in Douglas, Layds confession was never actually 
received into evidence for any purpose, whereas in  Bruton, the cade- 
fendant's statement was substantively in evidence against the code- 
fendant, but subject to limiting instNction6 86 to Bruton. 

Finding that the codefendant's confession "added substantial, per- 
haps even critical weight to the Government's ease in  a form not 
sub@ to the Court found the limiting instruc- 
tion to be an inadequate substitute for 

The significance of the Court's shift in emphasis, evident in these 
canes, to cross-examination as one of the primary purposes of con- 
frontation had more than academic significance. If, as the Court's 
early cases seemed ta suggest, the confrontation clause was nothing 
more than a constitutianalization of common law hearsay rules, no 
conflict between the two concepts existed, and the right of eonfron- 
tation would be subject to further limitation as the courts further 
defined the hearsay rule!' 

On the other hand, ifthe confrontation clause was read as providing 
some additional substantive protection beyond that afforded by the 

"390 U 3 at 824-25 In Barber, the C o w  found no such shawmg because the state 

" I d  at 725 
had not made any request t o  federal authmtiea to produce the wtness. 

I". I Y 

"Id et 1: 
petitmner's constitutional right ;I eraas-ex&unatm 'I). 

"This wad the VLBW advanced by Professor Wigmore 5 J Wigmore, Evidence m 
TnalaatCammanLaw. 5 1364.at22-2S(ChadbournRev 19741 IhereinaRerWigmorel 
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hearsay d e s ,  it might exclude evidence that the hearsay rule would 
permit. Revision of the law of hearsay might be limited by comtl- 
tutional considerations 

The potential for conflict was not merely theoretical. Calls for ev- 
identiary reform in this country had been ongoing for decades.'j In- 
deed, B committee appointed by the Supreme Court was workmg on 
B draft of new evidence rules when Bruton was decided @6 A footnote 
in Bruton indicates that  the Court was beginning to recognize the 
importance of the issue 

We emphasize that the hearsay statement inculpating pe- 
titioner was clearly inadmissible against him..  . . There is 
not before us, therefore, any recogmzed exception to the hear- 
say rule . . and we intimate no view whatever that  such 
exceptions necessarily raise questions under the Confron. 
tation Clause.8' 

This was an issue the Court had not addressed ~n Pomter, Douglas, 
or Barber. Yet, in both Poznter and Barber, the prior testimony dld 
come within the states' hearsay exceptms, and was admitted sub- 
stantively. In Douglas, although Layds statements "were not tech- 
nically testimony," the Court believed that thejury may have treated 
them as In each ease, the "evidence" was received in a farm 
that prevented the defendant from cramexamining the declarant. 

2. Colifornra u Green and Dutton L Evans 

The issue came to a head in Cal~ forn~a  v Green as The California 
legislature had revised the state's hearsay rule8, allowing prior in- 
consistent statements to be admitted substantively Green was tned 
for supplying drugs to Melvin Porter. At Green's preliminary hearing. 
Porter identified Green 8 6  the supplier of drugs that Porter himself 
later sold to an undercover officer At trlal, however. Porter claimed 
that he was unable to identify Green, claiming a lack of memory 

"The roots of the Federal Rules af Evidence C B ~  be frsced to  mark b e a n  by the 
American Lau Institute in 1936 See Yaiser supra note 10. at 587-89, see also Wein- 
a t e m  ProbolzLs Fmca ofifeaiia), 46 Iowa L Rev 331 119811 (calhng far the abolition 
of dais e x c e p l m s  to  rhr hearsay rule1 

"See Prelirnmov Diafi of Piopasid Ruler o/ E u d m c e  f o i  C n i l d  Stater D ~ s f r ~  
Counr and .Ma.matruai. 46 F R D 161 (19691 In reponing the draft, the Committee 
noled that "Iulnder the s a ~ l i e r  cases. the confrontation clause msy have been l i t t l e  
more than a canbtitutional embodiment of the hearsay rule But. under the men! 
~8see.  the ~rnpait of the clause clearly extends beyond the confines of the hearaag rule 
Id at 330 

8.391 u s  at  128 n 3 
' ~ 3 8 0  U S  st 419 
60399 u s  119 819701 
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because of drug use. Portions of both Porter's prior testimony and an 
earlier oral, custodial confessmn made by Porter to police, in which 
Porter also identified Green, were admitted aubstantively against 
Green The California Supreme Court reversed, relying an Barber 
and one of its own earlier cases;" on the basis that  the opportunity 
for cross-exammation at  the preliminary hearing wm not an adequate 
substitute for full and effective cross-examination at  trial.e' But the 
U.S. Supreme Court disagreed. 

As a lighthouse for guidance through the shoals of hearsay and 
confrontation clause law, the majority opinion in Green furnishes a 
dim beacon. Its legal analysis begins with it8 oft-quoted confirmation 
of the suggestion in its cases from Porter through Brlrton that con- 
frontation is not merely the 8um of common law hearsay rules 

While it may readily be conceded that hearsay rules and the 
Confrontation Clause are generally designed to protect sim- 
ilar values, It is quite a different thing to suggest that  the 
overlap is complete and that  the Confrontation Clause is 
nothing mom or less than a codification of the rules of hear- 
say and their exceptions as they existed historically a t  com- 
mon law. Our decisions have never established such aeon- 
p e n c e ,  indeed we have more than once found a violation 
of confrontation values even though the statementi in issue 
were admitted under an arguably recognized hearsay excep- 
tion [citmg Barber and Pointer]. The converse is equally true: 
merely because evidence IS admitted in violation of a long- 
established hearsay rule does not lead to the automatic con. 
clusion that confrontation rights have been denied. 
Given the similarity of the values protected, however, the 
modification of a State's hearsay mles to create new excep- 
tions for the admission of evidence against a defendant, will 
often raise questions of compatibility with the defendant's 
constitutional n g h t  to confrontation?1 

The Court then refused to provide an adequate explanation for 
determining the boundary between the two rules: 

We have no occa~ion in the present ease to map out a theory 
of the Confrontation Clause that would determine the valid- 

mPeaple Y Johnson, 68 Csl2d 646, 68 Cal Rprr 599. 441 P 2 d  111 (19681, een 

"70 Cal2d 6EP. 661. 75 Cal Rptr 782 789 451 P 2d 422, 429 119691 
s1399 U S  sf 156-56 

denad. 393 U S  lo61 119691 
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Ity of all such hearsay "exceptions" permitting the mtroduc- 
tian of an absent declarant's ~ t a t e m e n t s . ~ ~  

What resulted was an apimon that wavers, suggesting that the 
confrontation clause was satisfied, as to the preliminary hearing tee- 
timony, either by the adequacy of the prior cross-examination or by 
the production of the witness and the opportunity for crass-exam,. 
nation a t  trial.@4 

The problem with the first YEW IS that the Court fails to reconcile 
such a view with Barbeis statement that "confrontation 1s basically 
a t n a l  nght" that is not satisfied by the cross-examination a t  a pre. 
liminary hearing, which '"18 ordinarily a much less searching expla. 
ration into the merits of a case than a trial, simply because Its function 
I B  . . . limited . . . [tal determining whether probable cause ex. 
mts . . ."95 

The problem with the latter view is the factual difficulty of ex- 
plaining how Green had a greater opportunity for "full and effective 
crass-examination" of Porter than Douglas did of Loyd in Douglas U. 

Layd was physically present in court, but refused to tes- 
tify There, the Court stated that "effective confrontation . . . was 
possible only if Layd affirmed the statement aa  hi^."^' Bmilarly, in 
Green, Porter was physically present, but testified that he was unable 
to remember how he obtained the drugs. It is difficult to understand 
how eross.exammatmn at trial of Porter's perception, memoq, and 
narrationsB of the information contained in his prior testimony was 
any more "full and effective" than in Douglas. 

A cleaner analysis would have been to find that loss of memory 
made Porter "unavailable" and then admit the previously cross-ex- 
amined testimony based on necessity, citing Mottox s9This also would 
have been canastent with both Douglos and Borber. Green would 
have been distinguishable from Douglas because Porter's out-of-court 
Statement had been previously cross-examined It would have been 

BJId at 162 
"Cornonre Id at 166 <"Ponds  statement 81 the oreliminsri hearinr had alreadv . "  

been plv'en under cxrcumstancei clabely approximating a trial I e under oath ~n a 
pdmal  pmceedmg I" which if was recorded and W B  subject to  oross.eiammatian by 
Green's cmnael "I with id at 159 TITlhe mabdify to  cross-examme the ~ i t n e s d  at the 
time he made hia pnor statement cannut easily be s h w n  to be of c r u ~ i a l  wmficance 
aa long BQ the defendant IS assured of full and effectire cmii.examinatm at  the time 
of tna1 "I 

"390 US at i 2 6  

'-360 US ai 420 
gdSer in/ra notes 147-165 and ~crompanyng text 
18Sep supra notes 37-41 and ~ecampanying text 

supra nolei 68-69 and accompanying text 
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consistent with Barber because of a good faith demonstration of "un- 
availability"; Barber had recognized that  "there may be mme justi- 
fication for holding that the opportunity for cross-examination of a 
witness a t  a preliminary hearing satisfies the demand of the con- 
frontation clause where the witness is shown to be actually unavail- 
able , . . ?oo And indeed, the Green opinion made a half-hearted stab 
at  this approach.lO' The Court did quote Mattm'e statement that the 
primary purpose of confrontation was literal, physical confrontation 
a t  trial, coupled with cross-enamination.loZ Instead of recognizing 
that what excused those requirements in  Mottor was the death and 
consequent unavailability of the witnesses, however, the Court stated 
that the requirements could be met by "full and effective CLIOBI-ex- 
amination" at  trial-implying, oblivious to the facts, that  such had 
taken place in G ~ e e n . ' ~ ~  

The Court's analysis LS particularly puzzling because the Court 
stated that  for purposes of the confrontation clause, there was "little 
reason" to distinguish between prior testimony and pnor, uncross. 
examined statements-the later opportunity for cross-examination 
at  trial satisfied the confrontation clause with respect to bath types 
of hear~ay. '~ '  Yet, the Court upheld the admission of Porter's prior 
testimony, while remanding the ease concerning Porter's custodial 
statement to the police, to determine "[wlhether Porter's apparent 
lapse in  memory so affected Green's right to cross-examination a8 to 
make a critical difference in the application of the Confrontation 
Clause , , . ,"Io5 Thus, the Court's "analysis of present confrontation 
[makes it  impossible to determine1 where the description of this case 
ends and the rule for future Cases begins."'" 

It ie Justice Harlan's thoughtful, scholarly concurring opinion that  
begins to lay a foundation far a reasoned, cohesive confrontation anal- 
ysis.'"' Justice Harlan began by candidly acknowledging the confu- 
sion created by the  court'^ earlier confrontation opinions, and ac- 
cepting the need for the Court ta take a '%esh lmk at  the constitutional 
concept of 'confrontation.' "'oB He then examined the history of the 
sixth amendment to arrive at  several conclusions. 

'm350 U.S at 725-26 
'"395 US at 157-58, 168 n 17 [hearsay rule recogn~zes lapse of memory as B b m s  

for "unsvailab1lity"i 
Lo'See 8vpm notes 37-41 and accompanying text 
L"855 U S. at 158 
'*Id at 168. 
loiId This langvage mggents that It wai  the prior opportunity to ~ r ~ s ~ . ~ x a m i n e  that 

'"'355 U S  at 172-85. 
'O'Id at 178 

permitted admission of Porter's preliminary hearing fastimony 
L'Graham, 9upm note 2. sf 120-21 
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First, he rejected bath the literal reading of the confrontation clause 
that would exclude all evidence unless given by witnesses subject to 
cross-examinat~on,'~~ and Wigmore's argument that the confronta- 
tion clause merely eonstitutionalized the law of "Wig- 
more's reading would have the practical consequence of rendering 
meaningless what waa assuredly in m n e  sense meant to be an en- 
during guarantee. It is inconceivable that if the Framers intended to 
constitutmnalize a rule of hearsay they would have licensed the JU- 
dmary to read it out of existence."'" 

Instead, Harlan concluded that the clause was intended, as the 
Court's early decision had suggested, "to require the prosecution to 
produce any auorlable witness whose declaration it seeks to use in a 
cnminal trial:""2 

Notwithstanding language that appears to equate the Con- 
frontation Clause with a nght to crass.examme, and, by im- 
plication, exclude hearsay, the early holdings and dicta can, 
I think, only be harmonized by viewmg the confrontation 
guarantee as being confined to an availability rule, one that  
requires the production of a witnese when he is available to 
testify 113 

Harlan then argued that the Court's recent decisions made two 
emor8: 1) expanding the scope of the confrontation clause beyond an 
availability requirement, and 2) "incorporating" that  sixth amend- 
ment misinterpretation into the fourteenth amendment and imposing 
it on the states Harlan would have held, rather, that a stat& use 
of hearsay ought to be judged solely under a due process analysis. 
Because Harlan, consistent with the recent cases, viewed confron- 
tation, i . e ,  availability, as a fundamental right, he would have had 
the Court impose the same requirement BB an element of due process. 
but would also have gone further to evaluate reliability of hearsay, 
otherwise admissible under the forum's hearsay law, under the due 

Lo'Justiee Harlan rejected this approach, advanced by Professor Heller svpm note 
29, 86 ~ " p e r ~ u m v ' e  "reafmg a8 n does essentially on assertion ' I d  at  178 

"oAlsa resting ''on assertion without citation "id 
"lid at 179. Harlan viewed the sixth amendment as intended pnrnanly fa curb the 

abuses of t n a l  by abasnt wilnesies 
"*id sf 174 lemphasin ongmal), 8eo also id at  179-82 Icmng t i  Court's early 

deaaiani, 
l L ' l d  at 182 
"'id 81 184 
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process Harlan had consistently made the mme due process 
argument in Pomter,"b Douglas,"' Barber,"B and Bruton."* 

With this analyes, on the facts m Green, becaw Porter was produced 
at  trial, Harlan would have found that there was no confrontation 
clause m u e  as to either Porter's prior testimony or hia custodial 
admissions. Second, because of the circumstances under which the 
prior testimony was given, Justice Harlan could not conclude that  
the former testimony was so unreliable as to violate due process. 
Finally, he would have remanded the case for a due process analysis 
by.the state court of the reliability of Porter's custodial statement.laD 

Harlan's approach, i.e., limiting confrontation to an availability 
requirement while leaving reliability and prevention of abusive use 
of hearsay to the due process clause, has much to commend itself, 
and several authors have taken a similar view.'z' 

First, while confrontation is a right enjoyed only by an accused, a 
due process approach to reliability would apply equally to civil cases, 
and would avoid the potential for a dichotomy of evidence law. 

Second, while the confrontation clause applies only to criminal pros- 
ecutions, a due process analysis would be equally applicable to other, 
noncriminal 

Third, a due process analysis would avoid the need to torture the 
language of the confrontation clause to reach the eomect result in 
mme cmea. For example, in Douglas,128 Layd refused to testify, and 
his statement was n e v e ~  formally in evidence. How was he a '"witness 
against" Douglas? S h l a r l y ,  how can Bruton's defendant ,  who never 
took the stand, be considered a "witness against" the accused? 

Further, use of a due process analysis would be consistent with the 
Court's development of a due process approach to the reliability of 

LL63S0 U S sf 408-09 
IL'M at 423 
jLA390 U S  at 126 
"'391 U 3 at 136-44 (dissenting wth Whe, J.1 

L'LWeaten. supra note 2, sf 599-601. Y ~ n g e i  Confrontutwn and Heorsoy, ~ u p m  
note 8, st 42, QM a180 Haddad. Post Bruton Der~lopminta A Recornidemtian o,f the 
Con,fionlarian Rofronole and o Pmpsal for  a Due Pmerss Euolmtlon ofLzrniling I n -  
ztiuctmn. is ~m c n m  L R ~ V  1 (1980) 

""See, I g , Bndges Y Wixom, 326 US. 135 (19461 (upe as substantive endenes of 
umwom, uneross.eramined. pnor incaniisfent atstemente m deportation proeeedmgs 
held >mproprl 

'laSspe s u p m  notea 68-69 and aecampanying text 

-0399 u 8. at  is8-89 

jLA390 US at 126 
"'391 U 3 at 136-44 (dissenting wth Whe, J.1 

L'LWeaten. supra note 2, sf 599.601, Younger Confroi 
note 8, st 42, QM a180 Haddad. Post Bruton Der~lopmint 
Con,fionlarian Rofronole and o Pmpsalfor a Due Pmerss 
ztiuctmn. is ~m c n m  L R ~ V  1 (1980) 

""See, I g , Bndges Y Wixom, 326 US. 135 (19461 (up0 
umwom, uneross.eramined. pnor incaniisfent atstemenb 
held >mproprl 

'laSspe s u p m  notea 68-69 and aecampanying text 

-0399 u 8. at  is8-89 
?tufwn and He.rsoy, Bupm 
8 A Recornidemtian o,f the 
Euolmtlon of Lzrniling I n -  
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m deportation pmeedmgs 
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evidence in other contexts to which the confrontation clause clearly 
does not apply.'*' 

Finally, a due process rationale for determining reliability would 
be applicable to evidence offered by a defendant, a8 well aa the pros. 
ecution, subject to considerations addressed in Chambers D Missrs. 

Yet, Harlan's analysis needed further refinement, as he himself 
recognized only six months later. Six months after Green, the Court 
decided Duttan U. E ~ o n s . ' ~ ~  Evans was tried for the murder of three 
Georgia police officers. At trial, one of the witnesses called to testify, 
named Shaw, was a eellmate of one of Evans' alleged accomplices, 
Williams. Shaw testified that  when Williams returned from his BP 

raignment, he told Shaw "If it hadn't been for that dirty son-of-a- 
bitch Alex Evans, we wouldn't be in this now." Evans was tned sep- 
arately from Williams, and Williams did not testify. Williams' jail- 
house statement was substantively admitted under Georgds cocon- 
spirator hearsay exception.lzr Evans was convicted and, after 
exhausting State remedies, he sought habeas corpus relief in federal 
court. He WBS unsuccessful in the district court, but prevailed in the 
Fifth Circuit However, the Supreme Court reversed. 

Duttan presented the Court with a case that  was factually different 
from its previous cases in several important respecte. First, because 
Williams' statement fell within Georgia's hearsay rule, the ease pre- 
sented the Court with the issue it had avoided in Bruton, i.e., whether 
a hearsay exception necessarily raises confrontation clause issues.128 
Second, because Williams had not testified, and his statement had 
not been made in a trial-like setting, neither of the two possible 
interpretations of Green, i.e., either confrontation at  trial, or pretrial 
cross.examinatian m a trial-like setting, may satisfy confrontation 
r equ~remen t s , ' ~~  could justify the statement's admission. Finally, the 
State apparently made no affirmative showing of unavailability. Ap- 
parently, it  was assumed that Williams would invoke his right to 
dence  If called to testify 

sippz 12s 

12'Eg, Simmons V. United States. 390 U S  377 (1963) lidentification evidence!, 

>"400 U S 74 (19701 
"'The Geargls exception WBB brosderthan the federal caconspiratar excepnonwhmh 

had applied in Bruton. See Krulewitch v United States, 336 US 440 (1949). supra 

Stovall Y Denno, 388 U S  293 119671 Isamel, 81e aha ~ u p r o  note 44 (presumptions1 
L'SSee Supra note 23. 

note 31 
"(Sa. supra note 87 and accarnpsnying text 
ISsSre supra nates 94-93 and accompanying text 
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The Court's inability in previous ca6es to develop a workable con- 
frontation clause analysis left it  in a difficult position to dispose of 
Dutton in an analytically consistent fashion. As a result, the Court 
failed to produce B majority opinion. 

The plurality opinion first dealt with the unresolved Brrton issue 
by reemphasizing that  confrontation was not a constitutionalization 
of hearsay law. Thus, state hearsay exceptions do not have to be 
identical to those used by the federal Satiafaction of the 
confrontation clause requires a separate analysie from the question 
whether B particular declaration is admissible under the forum's hear- 
say rules. 

But what, then, IS the test for satisfaction of the confrontation 
clause? How was confrontation satisfied in Dutton? Clearly, Green 
could not answer these questions since Williams had not testified, 
and the jailhouse surely was not a trial-like setting 

One reading of the plurality opinion is that production of a declar- 
ant is excused when the hearsay used is not important to the gov- 
ernment's ease. The plurality distinguished its eases, beginning with 
Pointer, by pointing out the critical weight given to the prosecution's 
case by the out-of-court declaration used in  each of those cases,131 
Noting that nineteen other witnesses had testified against Evans, 
including another accomplice who testified under a p a n t  of immunity 
and directly implicated Evans, the plurality concluded that the evi- 
dence was neither "crucial" nor "de~as t a t ing . " '~~  

Another reading of the plurality opinion-and the one most ac- 
cepted by courts and eommentators1s9-is that the opinion defined a 
new purpose of the confrontation clause, w ,  insuring reliability.'s4 
In other words, the confrontation clause chiefly requires reliable svi- 
dence. The chief method for insunng reliability is cross-examination 

L'0400 U.S at 80.83 The argument made by Evans on thin pant was B prsmctable 
result of the Court's ''mcorporafmn" thaaly in Pointor. which Harlan had criticlrpd. 
Evans' argument was, m essence, I! Pointor aaid that the sixth amendment canfmn- 
tabon clauee IS applicable fo the slatea. 2) Bmian held that a codefendant post-amesr 
statement 1s not admissible under the confrontation elsue a g s i n ~  the defendant, sf 
leael whme the codefendant doe8 not tertify and, accordingly, 31 the s t a w  are bound 
by that interpretation and may not have B hearsay _le that ptrmits introduction of 
p i t - m e e t  caon~pirator statements I d  

l a X l d  at 83-56. 
" ' Id  at 87 The plurality slso charactenzed Shaw's testimony ns "of peripheral 

significance.'' Id 
>88E 8 ,  Younger, supin note 2, at 14-17 
"*400 U S  at 59 ("The deasrons ofthla C o v t  make it clear that the miamon af the 

Confrontation Clause LI to advance a practical mncern for the accuracy of the truth. 
determining process "! 
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of available witnesses, but that IS not the only method. Here, the 
plurality viewed potential cmss.examinatmn of Williams as pointless, 
because the circumstances under which the statement was made pro- 
vided, m the plurality's view, sufficient equivalent guarantees of ac- 
curate memory. perception, narration, and sincerity-the four test,- 
momal characteristics that CrmS-examinatmn LS designed to test I a 6  

The plurality believed that "the possibility that cross-examination of 
Williams could conceivably have s h w n  the jury that the statement, 
though made, 1561 might have been unreliable was wholly unreal."13- 

Neither reading of the plurality opinion, if accurate, provides a 
satisfactory analytical framework The former reading suffers from 
the practical inability of having a tna l  judge determine while a tna l  
is in progress which bits of evidence may be ''crucial" or important 
to the prosecution's case, and is an unsatisfactory test for determining 
when the confrontation clause requires e witness to be produced. The 
result reached inDutton may have been correct, based on the factors 
cited by the plurality, but i t  is one thing for an appellate court, with 
cool reflection and a cold record, to say that admission of a hearsay 
statement was harmless ~ T T O I , ' ~ '  and quite another to prospectively 
authorize a trial judge to do away with production of a witness for 
cross-examination on the basis of the judge's ~n lirn~ne, subjective 
assessment of the criticality of a piece of hearsay. 

The latter reading has two mapr  defects First, by using the con- 
frontation clause to determine reliability, rather than the due process 
clause, the opinion continues to unnecessarily foster a dichotomy in 

'''See mfm notes 147-56 and accompanying text  
Id'Af tnal ,  Evans' soatem was to attack Shaw, Wllllamd testifying cellmale. m a n  

attempt to demonstrate that  Wdliama' alleged statement had never been made Sei 
400 u s  at  90-91 IStewart. J ,  concurring) Indeed. the Fifth Circuit charactenzed 
Shaw'a temmony as 'aamewhat Incredible" and posis8mg 'basic incredulity " Evans 
Y Dutfon 400 F 2d 826. 828 n 4 (6th Car 19881 It 1s open to ip~eulafion whether 
Evans choice of strategy wad the invention ofneceiilty because of Wdham's refuaal 
to testify, OT B carefully calculated strategy because Evans knew that. d called to 
testify. Wllimms would have admitted making the m t e m e n t  In either case, Eians' 
sfrafegypsralldi the tacticadopted by Sir WalterRaleigh in challenging Lheaiaternent 
af the Portvpese gentleman Graham, up" note 2.  a t  101, 122-23 Evans. I h e  
Raleigh. recerued the death aentenee (mltiallyl 400 C S at  90 n 20 

1"'400 U S  ~f 89 The plurality found four reamon8 why Wllllame' statement W B B  

suff icmtly rehable for admission without cross-exammatian Wrst. ~t "canramed no 
express ~ ~ s e r n o n  about past fact ' Second, Wllllama'basis for personal knowledge *ab 
established by the direct testimony of the immunized a~complice Thlrd, that the state. 
ment was the result of favlty memory WB$ 'remote ~n the extreme " Fmally. "clrcum. 
ntanced'--rhlch the o p m m  did not further defme-"rere such BI to glvi reaaan to  

that  Wlllmma dld not m~srepreeinf Evans involvement ~n the mime ' I d  at 
88-69 '"Julfics Blackmun. Joined by Chief Justice Burger. would h a w  reversed Dutton 
on the baais of harmless error Id at  90-91 
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evidence law and analysis between criminal casea and proceedings 
in other f ~ r u m a . ' ~ ~  Mare Importantly, however, if the pnmary purpose 
of the confrontation clause is reliability, and the pnmary purpose of 
the hearsay rules is r e l i a b i l i t ~ , ' ~ ~  isn't the plurality effectively adopt- 
ing Wigmore's view that the confrontation clause is merely a consti- 
tutionalization of hearsay? The Court specifically rejected that view 
m Green, and the plurality did so again in  Dotton, but failed to offer 
a reasoned explanation of how confrontation clause reliability differs 
from reliability presumably insured by the law of hearsay."' 

In a concurring opinion, Justice Harlan, perhaps in exasperation 
at  trying to articulate an acceptable dividing line between hearsay 
and the confrontation clause, specifically embraced the Wigmore po- 
sition that  he had rejected just six months earlier in Green.'42 What 
was most unsettling to Harlan was his perception that his Green 
position, i.e., that confrontation meant produetion of ail available 
witnesses, 

would significantly curtail development of the law of ew- 
dence to eliminate the necessity for production of declarants 
where production would be unduly inconvenient and of small 
utility to a defendant. Examples which come to mind are the 
Business Records Act , . . and the exceptions to the hearsay 
rule for official statements, learned treatises, and trade re- 
parts."3 

Harlan opted for equating the confrontation clause with hearsay 
law, and leaving to the due process clause the task ofeurbing hearsay 
abuse Other than for perceived inconvenience, however, Harlan never 
offered a satisfactory theory far rejecting the view he embraced in 
Green, that  "Wigmore's reading would have the practical consequence 
of rendering meaningless what was assuredly in some sense meant 
to be anenduringguarantee.""'NordoesHarlaneite any authority- 
other than Wigmore-to explain his change ofv~ew."~There IS, how. 
ever, a way out of Harlan's dilemma and the analytical morass into 
which the Court had placed itself by its deemions through Dutton. 

See supra notes 121-26 and accompanying text 
W~igmare. mpm note 84, 5 1360 
One author suggesb--one suspeeta only half tongue-in-cheek-that. vnder Dui. 

Lan'n approach. what the codrantation dame requires 11 "super-duper" relisbilify 
Younger. supra note 2, at 17 

, I 
have mnce become convinced that Wigmore states the e m e e l  view 
"'400 U 3 at 94-95 I(iContrary to thinge as they appeared ta me last tern 

>'"id st 95-96 
'"California L. Green, 399 U.S. st 179 IHarlan. J ,  eoneurnng) (emphasx added). 
'"In Ores", Harlan had discredited Wigmore'n view became LL "rest$ also on smer- 

t ion uithout citation, andaffempfsra settleangroundthat would appeartabeequally 
infirm a i  B matter of l o g ~ c  

' )  

. " I d  at 178-79 
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D. A PROPOSED ANALYSIS 
The primary difficulty in the Court's analyses in Green and Dutton 

was its refusal-or inability-to address how, precisely, the similar 
values of the confrontation clause and hearsay law differ. Histoncally. 
hearsay was admitted a s  an  exception to the general requirement of 
live testimony only based upon a showing of necessity and trmtwor- 
thinemla Reliability and probative value of evidence can be judged 
against four testimonial charactenetics:"' narration,148 
memory,lS0 and The traditional hearsay exceptions, 
however, focused primarily only on one aspect of reliability--sinew 
~ t y . ' ~ ~  Indeed, the rationale usually given for each of the traditional 
hearsay exceptions w a n 8  focused-almost to the point of obmmon- 
upan presumed circumstantial substitutes far the oath.168 

Even a cursory examination of Federal Rule of Evidence 803, which 
incorporates many of the traditional exceptions, supports this view 
For example, the underlying rationale for present sense Impressions, 
excited utterances and smilar exceptions, is that these sorts of dec- 
larations are made ante litem motam, ~ e . ,  before a motive for fabri- 
cation would likely exist.154 Even a traditional exception like dying 
declarations-which 1s truly based on necessity-rested an the fiction 
that the fear of impending death was a powerful motive to speak the 

Sincerity, however, IS only one aspect of reliability, and the other 
three aspects-narration, memory, and perception-are particularly 
suited to testing through cross-examination. "Few would doubt that 
eross.examination effectively remedies defects in the other three ca- 
pacities: i t  exposes and resolves ambiguity, i t  tests or refreshes mem. 

A&my Committee Notssl 

or clear and precine" 

what lslhe believes to be the truth? 

>'*What does a declarant mean by h a  words? Ia a statement vague and ambiguous. 

' T i  the declarant ~ngaglng m mtenlional falsehood, or 1s (dhe honestly offermg 

'-OHow acevrate 1s the declarant's parer of r e 4 1 7  
'"How accurately did the declarant perceive. 2.e , bee, hear, ijmell, touch. or taste. 

that about which (slhe I P  qeakmg?  What was the declarant'e oppartunity for percep- 
tmn7 

'a*Imwnkelreid. 8upm note 10, at 263, Comment, aupm note 147 
','Id 

"OJ&e m p i a  nore 9 
'"Nafe. Bvpra note 2, at 218-20. 
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ory,  and it brings into question possible defects in perception. By 
contrast, cross-examination may be less well suited to exposing in- 
sincerity."'6e 

The Court has erred by failing to recognize the single aspect of 
testimonial reliability on which hearsay law focuses. If this distinc- 
tion is recognized, a coherent approach to balancing confrontation 
and hearsay suggests itself 

First, the confrontation clause should be viewed-as the cases from 
Pornter through Bruton suggest-as a guarantee of cross-examina- 
tion. That is, the prosecution should be required to produce all avail- 
able witnesses where reliability and relevance of the witness' dec- 
laration depend primarily upon the accuracy of the declarant'8 
perception, memory, or narration, or where the declaration was made 
post lrtem motam.1c' Where the declaration is one made ante Idem 
motam, however, and under circumstances indicating a likelihood of 
sincerity, for example, business records or excited utterances, is not 
offered for its truth, or has independent evidentiary significance in 
addition to truth,15s unavailability need not be shown. 

Semnd, ifthewiitnessisunavailablewithaut fault of thepmaec~tion '~~ 
and aRer a good faith effort to locate the witness,'Bo statements made 
past litem motam, or which depend for their reliability primarily on 
the declarant's narration, memory, or perception, would not be in- 
admissible under the confrontation clause if the accused had a pre- 
vious opportunity for or if the statement fell 
within the dying declarations exception.'6z 

"'Camment, s u p w  note 141. at 1198 
"'If the mtnesa testifies and 13 subject Lo erosa.erammation. consistent with Green, 

nothing ~n the confrontation dame would require exclusion of pretrial statements 
Such statements would be subject ta excluiion. if a t  all. only under the forum's h e m a y  
rule. or the due pmcess clause. 
''%If a statement IS not offered for i t8  truth, there IS no need ta test the declarant's 

memoo, narrsfmn. 01 p e r c e p f m  Lmilarly. if the statement hae independent en. 
dentiary nignificanee m addition 0 Its truth. It would be s d m m b l e  for the former 
pvrpaie ragardless of whether the declarant I available 
'"Cf Mote8 v United States, 118 US.  458 !1900). ~ u p m  text aceompanpng note 

41-53. 

~ u p m  text wompanymg nates 68-67,76-78 
"'Cf Matmr V. United Sfafea, 156 L S 237, 242 11895). 
""1 reoognue that  allowing the dylng declaration 18 subject Lo cnflcmm on sf least 

huo grounda First. dying declarations can be subject ta defects m memory. narration, 
andpereeption.evenifhoneitlymad~ S.eJafie,svpmnoteS,st260-16 Nevertheless. 
the exception IS long recognized and was extant a t  the time the canEmnlation claue 
w88 adapted, even I f  the historical i s f i~ns le  for its mppoeed whsb>ltty IS subject t o  
=nom queatmn. Second, wen recognmng necessity as the basis for admissibility of 
dying declarations, that rationsle itself 1s subject Lo criticism PS basing sdmiasibility 
on B presumption of guilt, I e ,  admitting dying declarations on the theory that an 
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Finally, if the evidence was not Inadmissible under this eonfron- 
tation clause analysis, Its admissibility would be governed only by 
the forum's hearsay law and by the due process clause 

Adopting this approach solves the problem perceived by Justice 
Harlan in his Dutton concurrenee. Business records, official records, 
and similar evidence could be properly admitted under the forum's 
hearsay rules without implicating the confrontation clause.'63 Yet, 
the confrontation clause would be an "enduring guarantee" of the 
n g h t  to confront and cross-examine those sorts of accusatoly decla. 
rations that  are in need oftesting through cross-examination. As long 
as the confrontation clause is thus satisfied, any additional challenge 
to the use of the hearsay ahould be based on the due process clause, 
for the reasons cited by Justice Harlan in his Green concurren~e.'~' 
The main benefit of thm proposal would be to give the tnal  judge a 
more objective measure for dewmilung when the conirontation clause 
requires production or a showing of unavailability. Instead of sub- 
jectively trying to amess the criticality of the hearsay, as the Dutton 
plurality would neem tc require, the judge would examine the content 
of the hearsay to see if it is the sort of statement that needs testing 
through cross-examination. Is it uttered after a possible motive to 
fabricate existed? Is the language of the statement ambiguous or 
clear? Is it  accusatory, or simply evidence of a collateral fact? Does 
it  contain "assertion about past Finally, does its reliability 
depend pnrnarily upon the declarant's memory or perception? If BO, 

either the witness must be produced, or unavailability demonstrated 

If the witness IS unavailable, the declaration would have to either 
have been subject to prior cross-examination or be ad: ng declaration 
to pass constitutional muster. If this confrontation clause test wa8 
met, the judge would then have to insure that the declaration fits 

~ 

aceused ahould not benefit from hiswrongful acrspreavmes that the accused committed 
the homicide One possible aalution to this criticism would be to make dvinp deela- 

.. . " 
" a S ~ e .  I E ,  United States I Hans 684 F 2d 343 (6th Cir 19821. rev's, 496 F Supp 

951 rS D Ohio 1960) (workmen b compmsatmn checks admiamble a8 businena record 
~n tax fraud case without implieatmg the confrontation clauiel, dbacussed ~n Note 
supra note 2, at 216-17 

' " L e  supra notes 107.24 and accampanymg text 
l"Dunon b Eoana, 400 U S  at  86 See Graham. ~ u p m  note 2, e t  122 Ithe Dunan 

plurahfy "ieemi to senae the fact that this case preaented far the first time the 
analog of the remarks of the Pomgusae gentleman "1  
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within the forum's hearsay exceptions, and also rule on any due pro- 
c a s  challenges to the declaration's 

Applying this approach to Dutton, It ia difficult to argue with the 
four dissenters' view that Williams' statement was in substantial need 
of cross-exam,nation.'b7 On the facts of the c m e ,  though, admiswon 
was probably harmless error.'68 Applied t o  the Court's earlier can. 
frontation cases, the suggested analysis is also consiatent with the 
results reached In each case, for reasons similar to those cited in  
Harlan's Dutton and Green ~oncur rences . ' ~~  

E .  ANALYSIS OF SUPREME COURT 
CASES-RECENT DECISIONS 

There remains to be examined whether the proposed analysis is 
consistent with the Court's confrontation eases decided since Dutton. 

In Nelson V. O " e ~ 1 , ' ~ ~  the Court was presented with a factual sit. 
uatian identical t0 Bruton, except that  in O ' N d  the confessing eode- 
fendant took the stand and denied both having made the out-of-court 
confession t0 police and the substance of the statement. The confession 
was substantively admissible under the forum's hearsay rule only 
agamst the codefendant, and the tna l  judge gave limiting instructions 
on Its use as t o  ONeil ONed chose not to cross-examine the code- 
fendant. 

A six-member mqority found no confrontation clause violation, 
citing Green, because Runneh, the codefendant, had fully testified 
concerning the out-of-court confession, and ONeil had the ~pportu-  
nity to conduct a full cross-examination. As far as it  goes, the 0"eil 
decision is correct, and is consistent with the proposed analysis."' 
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Moncilsi L. Stubbs"' presented a fairly straightforward case of un- 
availability and admission of pnor, cross-examined testimony. In 1954, 
Stubbs was convicted of murder and other offenses in Tennessee He 
successfully appealed his firat conviction, and was again convicted a t  
a second trial ten years later, based on testimony offered a t  the first 
trial by the spouse of hia murder victim. By the time of the second 
tnal.  the spouse had become a permanent resident of Sweden The 
issue before the Supreme Court was the propnety of admitting the 
spouse's prior t e~ t imony . "~  The Court found that Tennessee had made 
B good fmth effort to produce the witness. The witness was unavail- 
able, and accordingly, the pnor testimony was admissible. For pur- 
poses of our analysis, Mancusi 18 aigmficant only for its renewal of 
the claim, first made by the plurality in Dutton, that the focus of the 
confrontation clause 18 to insure that hearsay possess "indicia of re- 
liability" before its admission 

In many ways, Ohio c. Roberts"' IS also B straightforward case of 
unavailability and admission of prior testimony. At Roberts' prelim- 
inary hearing on check forgery and other charges, Roberts called the 
daughter of the forgery victim to testify. Robert's counsel examined 
her in an effort to get the woman to admit that she had given Robens 
the check and some credit cards without informing him that she had 
no permission to use them. At tna l ,  the state made a showing of 
unavahbility."' and introduced the pnor  testimony 

resulte Before O.Vczi, B aubstanflal number af state court decmons found the me af 
limmng instructions unsatufacfol, 8s B matter of due procere, regardless of uhether 
the cmfe~smg codefendant testified Likmlse, B number of m e s  as B matter of due 
process, took other methods, inch 8 5  effectwe redaction af the conreision fa eliminate 
~mplicaiion of the nancanfessing defendant E g, People v .4rsnda. 63 Cal 2d 618, 47 

elTedire  cross-exarnmafm 15 poaiible only If the witness affirms the p m r  statement 
402 US at 627 

-"408 U S 204 19721 
L'aThe case reached the Supreme Court  because after his releaie from Tenneaiee 

p m o n .  StubbswasionriitedorafelonymNewYorkandeDnrencedasabeeondoff~nder 
baaed on the Tennessee conv~ctmn Afisr exhausfmg h x  Neu Yark state remedm 
Stubbs sought habeas carpus m federal court. challenging New Y o r k i  ability to  use 
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Roberts was the Court'8 first attempt since Green to discern a "gem 
era1 approach to "map[pmgl out a theory ofthe confrontation clause 
that would determine the validity of all hearsay 'exceptions.' ""6 The 
Court began by reiterating the Green-Duttan view that confrontation 
and hearsay are not synonymous,"' rejecting the arguments of Wig- 
more, and Harlan'sDutton con~urrence."~The Court then established 
a two-part test for satisfying the confrontation clause. The first prong 
is the familiar ava~lability'unava~lability standard. Second, if the 
declarant is unavailable, 

then, his statement IS admissible only if It bears adequate 
"indicia of reliability." Reliability can be inferred without 
more in a case where the evidence falls within a firmly rooted 
hearsay exception. In other cases, the evidence must be ex. 
cluded, a t  least absent a chowing of particularized guaran- 
tees of 

Both the Court's two-part analysis, and the proposal made here, 
would produce s i m h r  results, but in a different analytical manner. 
The second prong of Roberts continues to misuse the confrontation 
clause, rather than the due process clauae. a8 a substantive measure 
of reliability. Moreover, instead of "map[pingl out a theory of the 
confrontation clause that would determine the validity of all hearsay 
'exceptions,' "the Court instead used a theory of "firmly rooted' hear- 
say exceptions to map out when the confrontation clause 18 satisfied. 

The Court's equation of "firmly rooted" hearsay exception and the 
confrontation clause probably reflects the Court's shared concern with 
Justice Harlan that requiring a strict rule of preference for live tes- 
timony would negate many long recognized exceptions It may also 
stem from the perceived need to prevent the "reliability" of long ree- 
ognized hearsay exceptions from being empirically challenged.'*' Of 
cou2-se, therein lies the primary defect in the Dutton-Roberts ap- 
proach I t  IS precisely because the Court defines the purpose of the 
confrontation clause ID t e rns  of assuring substantive reliability that 
it provides the theoretical framework far empirically attacking the 
historical assumptions ofreliability on which hearsay exceptions rest! 

"'446 US at 64-65 
" T l d  sf 63 
""Dufton Y. Evans, 400 US at 04-06 [Harlan. J , eoneurrlngl 
ITp446 US at 66 The Court then found the prior tebfirnony sufficiently reliable 

becauae the farm and purpose a i  R o b e m  couniells examinntion vas that of cross- 
examination AccordUmtedStateiu Hubbard, 18 MJ 6 7 6 ~ A C M R I . p ~ ~ ~ ~ n g m n B d .  
19MJ 2161CM.4 10841 
wee *uppa me 143 ana aeEornpanylng text 
"'See, ' 8 .  Comment. supra note 147 
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The Roberts response to this dilemma 1s the circular position that 
confrontation clause reliability IS defined by the assumed reliability 
af "firmly rooted' hearsay exceptions 

The root of this dilemma 1s the Court's continued failure to rec- 
ognize the different role that  hearsay rules play in insuring reliabil- 
ity. 1.e.. primarily sincerity, from the role played by the confrontation 
clause, 1.e.. cross-examination, in insuring reliability, ~ e . ,  accurate 
narration, memory, and perception. Even the mast "firmly rooted' 
exceptLon-dymg declarations-is based upon assumed notions of ain- 
centy '83 

Under the proposed analysis, by limiting the purpose of the con- 
frontation clause to cross-examination, evidence offered under mast 
hearsay exceptions--at least those codified in Federal Rule of Evi- 
dence and Military Rule of Evidence 803(1).(23)-would, in most in- 
stances, not implicate theconfrontation clause Only ifthe declaration 
LS accusatory, pos! litem motam, or otherwise in need of having the 
memory, perception, or narration of the declarant probed through 
crms-examination. would the confrontation clause require a showing 
of unavailability 

Tennessee i- StreetLs4 further supports the proposed analysis. There, 
the prosecution was permitted to have a sheriff testify in rebuttal 
about certain aspects of an accomplice's confession. The accomplice's 
confession was not offered substantively again& the defendant, but 
to specifically rebut portions of the defendant's testimony The de- 
fendant claimed that his own confession had been coerced because 
the sheriff had read him the accomplice's confession and told Street 
to say the Same things The accomplice's confession was read to dem- 
onstrate the differences between the two confessions. Consistent with 
the proposed analysis,'s6 the Court held that the introduction ofnon- 
hearsay raises no confrontation clause issue. 

Vm!ed States u .  Inadi,'b6 the first in the most recent ~ e r m  of Su- 
preme Court confrontation clau~e cases, further supports the proposed 
analysis. Inadi was convicted for conspiracy to manufacture and dis- 
tribute illegal drugs. At trial. the prosecution introduced, under the 

"'Of enur3el the Coun's  US^ oifhe confrontation ~ B Y L S .  rather rhan the due proeeas 
clause Continues to perpetuate the problems prevlausl) discussed See supra nates 
121-25 and ~eiompanying text 

Id'This. aieaurse. i i  the mmf charitable VEX for the presumed 'relmbilit!" of avch 
declarations See Jaffe, nupro note 9 

11'471 U S  409 ,19851 
"&S~pa dupro note 5 ;  and ~uppomng text 
ld'10S S Ct  1121 81966) 
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federal coconspirator rule,'87 recordings of several conversations be- 
tween various members of the five-person conspiracy. Two of four 
umndicted coconspirators testified and were subject to cross-emmi- 
nation. Another invoked his right to silence. A fourth was subpoenaed 
by the prosecution, but "failed to appear, claiming car trouble."188 
Inadi claimed that the prosecution had failed to demonstrate una- 
vailability of the fourth coconspirator, and, therefore, the recordings 
were inadmissible under the confrontation clause. The court of ap- 
peals agreed, but the Supreme Court reversed, and reinstated the 
canv,ctmn. 

The Court held-consistent with the proposed analysis18*-that 
nonavailability was not a prerequisite to admissmn of the coconspir- 
ator statementi. Statements made in furtherance of the conspiracy 
possess independent evidentiary significance apart from their truth. 
Consequently, they would be admissible regardless of whether the 
declarant testified.'e0 In this situation, the Court wan willing to place 
the burden on the defense to seek production of the declarant if the 
defendant believed cross-examination may prove beneficial.'81 

While the Court's demsmn is correct, under OUT approach, the route 
by which the Court reached its decision is troubling, and may plant 
the seeds for a trial judge, who reads the apimon on the run, to sow 
much mischief in this constitutional field. 

The first prong of the Roberts' test-unavailability-was essen- 
tially an adoption of Harlan's Green concurrence Ie2 This absolutist 
position, however, lei? the Court faemg ~n Inadi the same dilemma 
in which Harlan found himself in Dutton. Applying the first prong of 
Roberts in every ease 

would significantly curtail development of the law of evi- 
dence to eliminate the necessity for production of declarants 
where production would be unduly inconvenient and of small 
utility to a defendant. Examples which come to mind are the 
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Business Records Ac t .  . and the exceptions t o  the hearsay 
rule for official statements, learned treatises . . ls3 

And, in Inadr, coconspirator Statements 

Consequently, just aa Harlan backtracked in Dutton from his Green 
opinion. the InodL court quickly backed away from what had seemed 
a clear rule in Roberts "Roberts cannot fairly be read to stand for 
the radical propoeitian that no o u t d c o u r t  statement can be intro- 
duced without a showing that the declarant is unavailable."1g4 

Yes, it can, which IS exactly what the court of appeals had done.185 
The danger with lnadi LS that the Court wm forced by Its previous 
inability to articulate a consistent confrontation clause theory into 
making artificial distinctions from Some of its earlier decisions The 
Court distinguished these cases on the ground that each of them had 
involved the use of pnor This distinction le both art,- 
fieml and unfortunate 

It ia artificial because I t  f a h  to recognize that the need for a showing 
of unavailability in the earlier cases was not because the prosecution 
sought to use p r ~ a i  testimony, but because the content of the prior 
testimony involved accusetory or other declarations that depend for 
reliability primarily on the memory, perception. or narration of the 
declarant That the prosecution was offenng in those cases a tran- 
script of prior testimony 1s significant only because there had been 
at  least an opportunity for cross-exammation. thus arguably satis. 
fying the confrontation clause's demand for cross-examination, be. 
came the declarant u'as unavailable. Unavailability became a ne- 
cessity in each of those cases because of the content and nature of the 
hearsay offered, not because the hearsay was in the form of pnor 
testimony 

The Court's analysis IS unfortunate, because I t  appears to limit the 
need for establishing unavailability to c a m  where the prosecution 
seeks to offer pnor testimony, and undoubtedly, some lower court 
will, unfortunately, read the opinion that way 

The further but related, problem with ZnadL 1s that the Court still 
fails to articulate a rational theory upon which tnal courts can de. 

'sDution, €,ani. 400 U S  74. 96-96 819701 ,Harlan. J ,  concurring' 
)*lo6 S Ct 81 1126 
' lUnaed Stater v Inadi. i 4 8  F 2d 812 810 3rd Cir 19841 
''1106 S Ct  st 1125-26 
's-Clesrlj unarailabdll) mud be l o w  before pnnr testimony can PBJS ronmfu- 

fionsl muster but that shoving 18 necerartated by the nature and content of the 
declaration 
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termine when unavailability must be shown. lnadr leaves roam for 
lower courts to do away with the need for proof of unavailability in 
other mtuations, for example, statements against penal interest, which, 
because of the declaration's dependence for reliability upon accurate 
memory, perception, and narration, in  addition to sincerity, should 
be subject to cross-examination. But the Court provides no clear stan- 
dards for determining when unavailability must be shown. 

Two further points need to be made about Inadi. First, the Court 
clearly stated that  the Same confrontation analysis applies to all out- 
of-court statements that are offered far tmth,  whether defined as an 
exception to the hearsay rule, or as an exemption from it. Thus, other 
declarations falling within Federal Rule of Evidence 801, such as 
prior ident i f i~at ion, '~~ are subject to confrontation clause analysis.'" 
Second, Inadi should not be read as a broad abandonment of proof of 
unavailability far all statements that may fall within the forum's 
coconspirator exception. It i8 only because the coconspirator state- 
ments in Inadi were plainly made "in furtherance of the conspiracy" 
that they possessed the independent evidentiary value that  made 
them admissible regardless of the declarant's availability. The same 
rationale would not apply to coconspirator statements made after a 
coconspirator was arrested, even if such custodial statements might 
fall within the forum's hearsay rule.2o0 In that circumstance, the 
declaration loses it8 independent evidentiary significance and be- 
comes analytically amilar to a statement against penal interest, which 
has traditionally been viewed as having questionable 
Moreover. even if the declarant 18 unavailable. such oost-arrest state- 
ments should not be admisable LD the absence of prior opportunity 
for cross-exammation.2D2 

'9'Fed R Ewd 801ldl(l)lC) 
IB9By definition, the reliability of an"identifieation afa person made dter prcewmg 

him; id ,  depends upon the perception or the declarant while "pereewmg'' the person 
identified and upon the W I ~ D D I P '  memoly of that p e r m  identified from an earher time 
when he was ''perceived Reliability may also depend upon probing narration. If the 
pnm identification was ambigvously made Accordingly, prductian or pmvf of the 
declarant's unarailabilrty should be required for ahismon of pnur identification tee- 
tlmony 

statementi of a codefendant have traditianallv been viewed w f h  mec~s l  s u m c m  

""Lo Duttan v Evans, 400 U.S. 14 11970) 
"LSer Brvfon Y United States. 391 U S  at 141-42 (White. J , diseennngl r"iT1he 

the codefendant's confeaiian mphcatmg the defendant 16 mlnn&ally much less re- 
liable ") 

*n*See Duttan v Evana. 400 U S  at 98 (Harlan. J ,concurring) 'I would be prepared 
M hold as a matter of due pmceas that a confession of an accamplice resulting from 
formal polire mtermgatmn cannot be introduced 88 evidence afthe s t i l t  of an accused. 
absent some ~ircumitancs indicating authonratmn or adoption " 
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In Lee L.. I l l ~ n o m , ~ " ~  the Court reversed the murder convictions of 
Lee because the tna l  judge had considered, as substantive evidence 
against Lee, portions ofa nantestifying codefendant's custodial eanfes- 
smn. Lee's participation in the homicide was not disputed. She had 
given her own confession. The degree of her involvement and the 
element of premeditation were in dispute, however Lee's confession 
indicated an absence of premeditation, but the codefendant's confes- 
sion clearly inculpated Lee an the issue of intent 

Again, although the result is consistent with the proposed analysis, 
the Court's rationale differs, primarily because the Court has not yet 
abandoned the notion that the confrontation clause LS aimed at in- 
suring "relmbility," without recognizing the four separate elements 
that  make up "reliability." Under our proposed analysis, because the 
confession of Lee's codefendant clearly was accusatory and was made 
p o d  l&m motam, I t  was the type of evidence that require testing 
thmugh cmm-exammation, and hence to which the confrontation c l a w  
applied. Here, there was no question of the codefendant's nonavail- 
ability, but there had been no prior opportunity far crass.examinatmn. 
Accordingly, those portions of the confession that implicated Lee on 
the isme of intent and premeditation should have been excluded. 

The Court, however, approached the case using the Roberts test. 
Since no issue of unavailability was present, the decision focused on 
the confession's reliability. The Court, correctly so, held that impli- 
cations of noncanfessing codefendants contained m such confessions 
are "presumably suspect and must be subjected to the scrutiny of 
cross-exam,nation,"20' and are madmissible unless the presumption 
IS overcome The State tned to overcome the presumption by "inter- 
locking" the codefendant's confession with the defendant's confession, 
a theory that developed after Bruton and which received acceptance 
by a plurality of the Court in Parker D Randolph.zos Here, however, 
while the confessions did "interlock" m many reapects, they diverged 
aignificantly on facts that  bore directly on the issues of intent and 
premeditation:zo6 

If those portions of the codefendants purported "interlock- 
ing" statement which bear to any significant degree on the 
defendant's participation in the crime are not so thoroughly 
substantiated by the defendant'a own confession, the admis- 
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smn of the statement poses too serious a threat to the ac- 
curacy of the verdict to be countenanced?"' 

Finally, in  New Mexreo u .  Earnest,2Os and GLbson D. I 1 1 ~ n o ~ s . ~ ~ ~  the 
Court again briefly addressed the substantive me against a defendant 
of a nontestifying codefendant's confession. In Earnest, the New Mex. 
ico Supreme Court had reversed the defendant's convictions for mur. 
der, conspiracy and other offenses, where a nontestifying codefen- 
dant's cutadid wnfesman was substantively admitted at  trial against 

Purporting to simply apply Roberts' two.part test, the 
state court held that  reliability for Roberts' second prong required a 
pretrial opportunity far cross-examination. The Supreme Court va- 
cated the decision, per curiam, for further consideration m light of 
Lee Y. Illmoas. 

Of note is the concurring opinion of four justices that  indicates that  
the State should be given an opportunity to "overcome the weighty 
presumption of unreliability attaching to codefendant statements by 
demonstrating . . . sufficient 'indicia of reliability.'"211 

Similarly, in Grbson u .  I l l ~ n o r s , ~ ~ ~  the Court vacated the decision 
ofthe state which had upheld all the defendants' convictions 
on the grounds that all three defendants had given "interlocking" 
confessions.21' However, as to one defendant the confessions diverged 
on which two of the three defendants had sexually assaulted the 
victim. Significantly, the Court denied certiorari as to the one de- 
fendant who admitted participation in  the assault. 

F. SUMMARY 
From a review of mom than a century of Supreme Court decisions, 

a cohesive, coherent Confrontation clause analysis is discernible, even 
if never clearly articulated by the Court 

First, if the prosecution seeks to offer any out.of.court declaration 
against an accused, upon objection, the tna l  judge should begin by 
looking at  the content of the declaration. If it IS a statement that  
depends for Its reliability upon the memory, perception, or narration 

'O'ld at 2064-64 
""810S S CT 2734 (19861 
'0'106 S Cf 2866 119861 
"'Stars V. Earnest 103 N M  95, 98-99. 703 P 2d 872, 875-76 (19851, umafed, 106 

""106 S Ct  at 2784. 
"1106 S C t  2886 ,19861 
"'People Y Gibaon. 137 111 App.3d 330. 92 111 Dec 727, 484 N E  2d 858 (Ill. App 

'"484 X E.2d at 862 

S Ct 2734 (19861 

Ct 19851 
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of the declarant, or I f  It was made after a motive for the declarant to 
distort truth may have arisen, i t  is the type ofstatement that requires 
confrontation clause analysis. If, on the other hand, the declaration 
is not offered for wa8 made before a motwe to fabricate may 
have eristed,218 if the declaration has independent evidentiary sig- 
nificance that would make it admissible regardless of whether the 
declarant testifies.217 or the need for cross-examination 1s obviated 
by the defendant's own confessmn,21s then the confrontation clause 
is not implicated and admissibility should be judged only by the for- 
um's hearsay rules and the due process clause. In the first three 
situations, none of these sorts of statements depend for them reha- 
bilityprimordy upon the declarant's memory, narration, and percep. 
tmn, and, accordingly, do not require testing through cross.exami- 
nation. In the latter situation, the defendant's own confession obviates 
the need for cross-examination. 

Second, If the confrontation clause applies to the statement, the 
pTosecution must either produce, or establish the unavailability of, 
the declarant 2'9 If the witness appears and testifies, the confrontation 
clause 18 satisfied and admission of the witness' prior out-ofaurt  
statements is governed only by the forum's hearsay rules and the due 

Third, if unavailability is s h a m ,  even then the declaration 18 not 
admissible unless i t  has either been subjected to pnor opponumty 
for full and effective eross-examination.lgl is a dying declararian.lz1 
or the declarant's unavailability is attributable to the defendant 223 

Finally, any further challenges to u6e of the out.of-court declaration 

process clause.210 
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should be governed by the due process clause and the forum's hearsay 
r ~ i e s . ~ ~ '  

It follows from this approach that astute defense counsel ought to 
frame their objections carefully to challenge out-of-court declarations 
an both hearsay and confrontation clause grounds, and, if a basis for 
doing so exists, due process grounds. A request for a limiting mstmc- 
tion might also be appropriate.2z6 Likewise, for the sake of clarity, 
trial judges shauid analyze and mle on each issue 

111. THE RESIDUAL HEARSAY 
EXCEPTIONS AND THE 

CONFRONTATION CLAUSE IN THE 
MILITARY COURTS 
A .  INTRODUCTZON 

As should be apparent from the confrontation clause analysis, the 
Court has repeatedly stated that  confrontation and hearsay analyses 
are not Identical. Same declarations never implicate the confrontation 
clause, and their admissibility 18 governed primarily by the forum's 
hearsay mies. Furthermore, even those declarations that are subject 
to the confrontation clause's requirement for production or proof of 
unavailability, must still be admissible under the forum's evidence 
law. It should also be apparent that  "the modification o f .  , hearsay 
rules to create new exceptions . . . will often r a m  questions of eom- 
patibility with the defendant's constitutional right to confranta- 
tion."22' The residual hearsay exceptionP6 daily provide fertile mound 
for constitutional clashes with the confrontation clause 

The histaly of the residual hearsay exceptions has been recounted 
many times, and need not be repeated in detail here 229 The iegslative 
history takes on importance pnmanly If one enter8 the debate aver 
whether courts should impose self-restraint over and above the literal 

" 'C f  Lee % Illmom 106 S Cf 2735 115861: Dutton v Evans, 400 L-S 74 119701, 
Brvtonv United States 391 U S  123 r1568i. Douglas v Alabama. 380 U S  416 11566). 
Kirby,  United States, 174 US 47 (16651, MIII R Evid 403 

"'See Note. I n c u l p o f o ~  Drclamliona, ~upra nafe 5. ar 965-66 n 10 
"'This article does not explore the mue, discussed elsewhere ofwhether there IS 

an even hmher confrontation atandard remired bv milnarv I Y P D C ~  Sea Halmee. Q U U ~  
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language of the rules. applying the exceptions only in "extraordinary" 
or ''exceptional" ~ases ,2~" or whether, as a matter of statutory can- 
atructmn, courts ought only to appl) the rules' "clear" and "unam- 
biguous'' language 231 For purposes of diseussmn. this article accepts 
the rules literally. As we shall see, however, the courts have some. 
times given Insufficient analysis to what the rules require. 

The military residual hearsay exceptions are taken verbatim from 
the federal rules. Military Rule of Evidence 80324) states: 

The following are not excluded hy the hearsay rule, even 
though the declarant is available as a witness: 

(24) Other Exceptrons. A statement not specifically covered 
hy any of the foregoing exceptions but having equvalent 
cmumatantial guarantees of trustworthiness, if the Court 
determines that (A) the statement 1s offered as evidence of 
B material fact, (Bi the Statement 18 more probative on the 
point for which It 1s offered than any other evidence which 
the proponent can procure through reasonable efforts, and 
(C) the general purposes of these rules and the interests of 
justice will best he served by admission of the statement into 
evidence However, a statement may not be admitted under 
this exception unless the proponent of it makes known to the 
adverse party sufficiently in advance of the trial or hearing 
to provide the adverse party with a fair opportunity to pre- 
pare to meet it, his mtentmn to offer the statement and the 
particulars of it. including the name and address of the de- 
clarant. 

Military Rule of Evidence 804(b)f5) is Identical, except that It re- 
quires, as do the other exceptions of M R.E. 804, that the declarant 
he unavailable Thua, under both rules, there are five prerequisites 
for a declaration's exception from the general hearsay rule 1, The 
declaration must possess circumstantial guarantees of trustworthi- 
ness equivalent to the "foregoing" exceptions, 2) It must be offered 
as evidence of a material fact. 31 It muit  be the most probative evi- 
dence available with reasonable effort on the p m t  for whlch it IS 
~~ ~ 

' i o E g ,  Grant. supra nore 10 Leuis. mprr note 10 

"'As r l r h  all evldence offered under Mil R Evid 803 or 604 the fact thsr a 
declararion meets the reqmrements ofthe exception daea not mean that the declaration 
IS admmahle. only that II IS not ezciuded b) the hearsay rule The evidence ma? d l  
be subject to  challenge on confrontation elauze. due pmceli or other Conlti tutlond 
procedural, or evidentiary ground3 

70 

E E ,  lrnrinkelreid $ u p m  note 10, Yarier supin note 10 

~~ ~ 

' i o E g ,  Grant. supra nore 10 Leuis. mprr note 10 

"'As r l r h  all evldence offered under Mil R Evid 803 or 604 the fact thsr a 
declararion meets the reqmrements ofthe exception daea not mean that the declaration 
IS admmahle. only that II IS not ezciuded b) the hearsay rule The evidence ma? d l  
be subiecf to  challenee on confrontation elauze. due ~ m c e i i  or other Conlti tutlond 

E E ,  lrnrinkelreid $ u p m  note 10, Yarier supin note 10 

procedural, or evide&ary ground3 
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offered; 4) Introduction must serve the interests of justice, 5 )  Appro- 
priate pnor notice must be given. 

This article focuses only on the first three of these requirements. 
The notice requirement, while important t o  fundamental notions of 
fairness and due process, does not directly implicate the confrontation 
clause, and the "interests ofjustice" test, to the extent that it means 
that the evidence must be admissible under the confrontation clause, 
has been addressed ~n Part 11, above. 

I ,  Equiuoient Circurnstantml Guarantees of Trustmorthiness. 

The language of the residual hearsay exceptions plainly indicates 
that there are two aspects to this requirement. First, the circum- 
stantial guarantees af tmstwarthiness are to be measured against 
the foregomgerceptians. Thus, the plainlanguage ofthe rules suggest 
that a statement offered under Rule 603(24) aught to have the e q u w  
alenee of its guarantees of trustworthiness measured only against the 
mrt oftrustworthiness guaranteed by Rules 603!1! through (231. Sim- 
ilarly, a statement offered under Rule 604!b!!5l aught to be tested 
only against the comparable trustworthiness of the other Rule 604 
exceptions. 

Second, the guarantees of trustworthiness should be equivalent, 
u., possess characteristics similar to the statements that are admis- 
sible under the "foregoing" exceptions. 

Article 111 courts have generally taken one of two approaches to 
this requirement Some courts look only to the circumstances at the 
time the statement was made Others consider extrinsic factors as 
well, such as the existence of c~rroborat ion,~~'  and the availability of 
the declarant to testify a t  trial.235 While some authors argue far a 
broad intelpretatmn of the both logic and statutory construc- 
tion support the view that  the trustworthiness of a statement offered 
under the residual exceptions should be judged only by the eircum- 
Stances that  existed when the statement was made. 

First, hmtancally the presumed reliability of hearsay exceptions 
focused on the circumstances under which the statement was made 
The main vice of hearsay is the inability to cross-examine the de- 
clarant when the statement is made. Wigmare, one not known for 
placing restrictions on the u8e of hearsay, states that the historical 

'"The leading proponent of this n e w  18 HuiT 7 White M o m  C a l p  , 609 F 2d 286 

""E g , Umted Sfatas s Ward. 662 F 2d 1080 (6th Clr 19771 
*"E g , United Statea v Leslie. 542 F 2d 285 15th Clr 1976) 
'B'Supra no* 231 

17th Cir 19191 
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basis for trustivorthiness IS found in the crcumstances under which 
the statement was made 2di Likewise. Judge Veinatem, also an ad- 
vocate for expansive use of hearsay, states that in order t o  determine 
how much w i g h t  should be given to the declarant. courts should 
examine the circumstances that existed "when the declarant made 
the statement Examination of the federal and military hear- 
say rules further confirms this view Each of the exceptions depend 
for their asaumed reliability on the mrcumstancea at the time the 
declaration was made 

Second. consideration of extrinsic factors m determmmg reliability 
13 inconsistent with the mplicit assumptions made by Congress m 
adopting the federal rules. Those in favor of an expanded use of hear. 
say usually argue that the assumptions of reliability of many of the 
traditional exceptions are empirically questionable. Therefore, the 
argument goes, there IC little justification for not admitting evidence 
of equal probativeness zp" Whatever may be the merits of auch ar- 
guments, Congress and the Advisory Committee clearly rejected this 
approach, retaining the perhaps imperfect assumptions of the com- 
mon law's class exceptions 

Abandonment of the system of elass exceptions in favor of 
Individual treatment in the setting of the particular case. 
accompanied by procedural safeguards has been mpressirelg 
advocated Weinstein, The Probattoe Force of Heoisoj [el- 
tation omitted1 . The Advisory Committee has rejected 
this approach. .as mvolvmg too great a measure ofjudlmal 
discretion . The approach to hearsay in these rules 1s that 
of the common law 

Third. consideration of extrinsic factors is inconsistent with other 
aspects of the residual exceptions. Both Y.R.E. 803Q41 and 804tb1(51 
require that the statement offeered be the most probative evidence 
reasonably available To consider corroboration 8s an element of 
equivalent trustworthiness IS inconsistent with this requirement. The 
more "trustworthy" a statement becomes because of corroboration, 
the lese necessary would be It8 admissmn.z'l 

"'lVhlgrnore aupm note 84. $ 5  1420, 1422 

23iExampler include exited utterances and busmeis recards 
" ' E # .  lmwinkelreid supro note 10, at 262-64 

*'"Sonensheim, ~ u p m  note 10 at 879-80 The o n l j  hearia) exception that looks f~ 
corroboration II Zl i l  R End 804'b,t31 uhen the evidence 13 offered b) the defendant 
t o  exculpate himaelf 
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Fourth, the availability of the declarant a t  trial 1s irrelevant under 
Rule 803(24). The main vice of hearsay is the inability to cross-ex. 
amine the Statement uhen That vice LS not cured by the 
witness' later availability a t  Moreover, hearsay that  is ad- 
missible under M.R.E. 803(1) through (23) does not depend for its 
reliability on the availability of the declarant. Such evidence must 
possess reliability other than the witness' a~ailabihty.2'~ Rather, the 
reliability of statements within one of those exceptions arises from 
the circumstances under which the statement was made. 

Accordingly, the trustworthiness of a statement offered under the 
residual hearsay exceptions should be judged by the circumstances 
at  the time the statement was made. 

2. Most Probatrue Eutdence of Q Materrol Fact. 
These two requirements are closely related. There IS no indication 

that Congreas intended a special definition of "materia.." Article 111 
courts have agreed that the language means only that the evidence 
must be relevant under the definition in Rule 401.246 

The requirement that evidence be "more probative" contemplates 
that evidence having a greater tendency in logic to prove a fact IS 
more probative than evidence with a lesser tendency to do s ~ . ~ ~ ' D i r e c t  
evidence IS "more probative" than circumstantial evidence. Testi- 
monial evidence is more probative than hearsay.2+8 

B. DECISIONS OF THE MILITARY COURTS 
Since the adoptionofthe Military RulesofEvidence,m~litarycourts 

have interpreted the military residual hearsay exceptions in more 
than twenty-five cases. This part ofthe article w ~ l l  examine the courts' 
applications of the residual hearsay exceptions and the confrontation 
clause 

"4aZd 
%"The wfnesb' availability may, hawever, ~ u r e  m y  confranfatian claube problems 

ulthvsingapriorout-of-coluf statement. S~sCalifornia L Green. 899 U S  149 119701. 
~ u p i a  iext meampanying nates 89-105 

"'Note Colcholf Hearsay Ercrptions, nupm note lo. at 1876-77 
2'6Fed.R Evid 401.M1I R Evid 401,rg H u f f u  WhifoiMalorCorp,609F2d28S 

17th Cir 19791 
2"Sonensheim. mpm note 10, at 889-90 For a discusiian offhe "reasonable effana" 

requirement, see Holmes, supra note 14. at 65-67 
'"la hearsay that falls w t h m  B "firmly roo ted  hearsay exceptmn. nee Ohm Y Rob. 

m a ,  448 U S  66 (19801, "more p'abatwe" than hearsay, e # ,  residual hearsay, not 
falling W l t h l "  a "firmly rooted exception7 
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UnitedStates u .  Barnesz4* IS a CUI(IOUS case to begin our examination 
because the court applied a residual hearsay exception to evidence 
that was not even hearsay In Barnes, the accused was convicted far 
an assault At trial, the victim could not remember the details of the 
assault. He testified, however, over objection, that a t  a time in the 
past, while in the hospital, he did remember certain details that 
tended to implicate the accused. Accordingly, the witness was not 
testifying to any out-of-eoun declaration. He was testifying from pres- 
ent memory concerning a past event, ~ e ,  what he remembered while 
in the hospital. Nevertheless, the court ruled that the testimony was 
not admissible under M R E. 803(24) because I t  lacked circumstantial 
guarantees of trustworthiness, but that its admission was harmless 
error. No confrontation clause issue WBS involved in the case since 
the victim testified. 

The first case that actually presented an  issue of residual hearsay 
was L'nited States v. Ruffin 250 The accused was convicted af sodomy 
with his stepdaughter, committed on February 21, 1981, and lewd 
and lascivious acts with the same stepdaughter, committed "at divers 
times" between two years and six months earlier On February 21, 
1981, military police responded to a disturbance call a t  Ruffin's quar- 
t e m  Anolderstepdaughter told the militarypolice that she had heard 
her sister crying in the bathroom When she tried to enter, Ruffin 
had come out of the bathroom, chased and assaulted the older girl 
Two days later the younger girl gave a 8wom statement to the in- 
vestigators, m which she alleged that her stepfather had committed 
sodomy an her ~n the bathroom, and had sexually molested her when 
the family was living in California and Texas--a period determmed 
by other evidence to have been between March 1979 and August 1980. 
Ruffin confessed t o  the bathroom sodomy incident Both girls refused 
to teatify a t  trial, and the younger girl's written statement was ad. 
mitted, over objection, under Military Rule ofEvidence 804(b)(51 The 
Air Force Court of Military Review upheld the admission. 

The court's analysis, however, IS faulty on both confrontation and 
hearsay grounds. Concerning the confrontation clause, the girl's 
statement was clearly accusatory. Made two days after the February 
1981 meident, It waa not admissible, concerning either the bathroom 
mcident or the previous alleged sexual acts, under Military Rule of 

1"12M J 614(X Y C M R 1981r,offdanath~igmunda, 1 5 M  J 121 , C Y  A 19838 
""12 M J 952 ih F C M R ), pdzfton denbed 13 M J 494 IC M A 1982, 
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Evidence 803C or (Z).251 The court, citing United States u. Blake,z5z 
held simply that the confrontation clause was satisfied because it was 
certain that  the girl made the statement, and there was eircumstan- 
tial evidence to support the truth of the statement.z5s 

This analysis is wholly lacking in either factual or legal basis. First, 
Blake was decided pre-Roberts, based on the Seventh Circuit's anal- 
ysis of Dutton. The Ruffin court failed to even mention Roberts' gen. 
era1 requirement that if the prosecution seeks to introduce an out-of- 
court statement against the accused I t  "must either produce, or dem- 
onstrate the unavailability of, the dedarant."264 Nor did the court 
address Roberts' second prong 

Second, while the portion of the girl's statement related to the 
bathroom sodomy incident might have passed constitutional muster 
since Ruffin had confessed to the there was absolutely no 
constitutionally sufficient substitute for cross.exammation concem- 
mg the earlier sexual acts. Unless there was evidence that the girl's 
silence was procured by the a c c u ~ e d , 2 ~ ~  the latter portion of the state- 
ment should have been excluded on confrontation clause grounds. 

The court's residual hearsay analysis is equally faulty on a number 
of grounds Most of the flaws in analysis stem from the court's treat- 
ment of the written statement as a single out-of-court declaration, 
rather than separately analyzing each out-of-court declaration made 
within the written document.z6' 

First, the court ruled that the grl's statement wa8 the most pro- 
bative evidence available. This might, perhaps, be true concerning 
the earlier sexual incidents, but not concerning the bathroom sodomy 

li1Had It been QO admmsible. ~f would have been sn mf4 hfim motom atatemeat. 
within a "firmly rootee hearsay ereeptmn. Under our analymi. the confrontation 
clause rovld not have applied 

"'*607 F Id 779. 766 (7th Ca 1979). 
*6812 M J sf 955 
9"448 U S .  sf 65 
"This would have been the analy%~sl equivalent of an "mterlockmg" eonfeesion 

Cf Lee L Illinois, 106 S Ct 2056 11986): supra notes 203-07 
"'Cf Reynolds v United States, 98 U S .  146 i18781. In  Rumn, the m a .  mihoof 

stating ~ t a  reasons r t s t e d  'TWJe E* only conclvde that K.L D.'s refusal to testify WBI 
motivated by a desire to help her stepfather'' 12 M J at 965 lemphseis added) 
Leaving aside ths constitutional ~rrelevance of the court's subiective belief, absent 
prwf of eomphr~ly by the defendant m the wifnem' unavaiiabdlty, the pmsvmptmn 
af innoeenee should dace the burden of the f u n c ~ a t  witneia on the n m e ~ u f i ~ n .  not 
the defens.  &ah=', supm note 2 ,  at 121. 

'"Gibson Y Il lmoa, 106 S Cf 2866 (1986). and Lee Y Ilhno~b, 106 S Ct 2056 
11980, clearly indmte that hearsay iifafemenfe must be carefully analyzed and not 
treafedrnerdy as aunifiedwhole L~svpmtextaceompanyingnotas203-07. 212-14 
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incident to which Ruffin had confessed 258 Surely, If the residual ex- 
ceotions' lanrmaee mean8 anvthins. the confession af an accused is 

_ I  1 I  

"more probative" than residual hearsay. 

Second, as evidence af circumstantial guarantees of trustworthi. 
11188, the court cited the fact that the statement was given only two 
days after the February incident. Concerning the February incident, 
this LS an msufficlent guarantee. As noted, the statement did not fall 
within M R.E. 8 0 3 C  or (2). Two days IS ample time to develop de- 
liberate or conscious m i ~ ~ ~ ~ ~ ~ ~ ~ " t ~ t i ~ n . ~ ~ ~  Moreover, even if the tem- 
poral proximity to the sodomy incident wa8 probative of reliability, 
It certainly was no guarantee of reliability concerning alleged inci- 
dents that happened over six months earlier 

Third, the eoun  found B mrcumstantial guarantee of reliability in 
the fact that  other evidence established that the girl and her family 
had lived in Texas and Califorma This corroboration 1s irrelevant to 
reliability for residual hearsay purposes, for the reamns prewously 

Moreover, even if relevant, the minimal corroboration of 
collateral facts 1s wholly insufficient to guarantee reliability of the 
inculpatory portions of the statement.z81 

The first Army case to deal with residual hearsay was United States 
0 .  Wholen 262 Wholen presented a case factually similar to CalLfornLa 
v Greenza3 and Nelson U. 0 ' N e ~ l . ~ ~ ~  A soldier named Rodriguez had 
given a custodial statement that implicated Whalen in drug offenses 
At trial, Rodriguez repudiated the contents of the statement. The 
prosecution offered Rodriguez' pretrial statement, both a8 a prior In- 
consistent statement for impeachment, and substantively against 
Whalen under M.R.E. 803(24). 

Initially, the court properly held that there was no confrontation 
clause issue since Rodriguez testified and was subject to cross-ex- 
aminatianzbs Admissibility in Whelm was governed solely by the 

2ssIn this case, mnce the more probative evidence KBI Ruffin's OW" canfessmn, this 
R a r r a s  harmless Xevertheless the coufl'z summary treatment ofthe nrl's statement 
highlights the need for careful analyair and Bpphcatmn of the reiidual hearaay re. 
qY"%"3e"tJ 

* V h e  caurt'a reference to these factors 15 an imolmt use of the 'near m196' theam 
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forum's hearsay rules. Unfortunately, the court's residual hearsay 
analysis was not equally well done 

First, the court concluded that the ability to cross-examine a t  trial 
supplied the requisite guarantees of trustworthiness. Green and 
ONeil ,  however, make clear that the confrontation c l a u ~ e  analysis 
and hearsay analysis are entirely separate. While the Constitution 
does not prohibit substantive use of pnor inconsistent statements 
where the declarant testifies and is subject to cross-examination, 
whether such statements should he substantively admissible is a pal- 
icy question far the farum'a evidence rulemakers.268 In adopting Fed- 
eral Rule of Evidence 801(d)(l)(A),26' Congress made the policy de- 
cision to limit the substantive admissibility of prior inconaistent 
statements to ones given "under oath . . . a t  a trial, hearing, or other 
proceeding, or in a deposition Congressional-or, in the case of the 
Military Rules of Evidence, presidential-judgment having thus been 
exercised, such policy choices should not be overridden by the courts 
through use of the residual hearsay exceptions. Whalen presented 
nothing more than a typical turncoat witness situation, not an un. 
common occurrenee in the workaday world of cnminal trials. Surely 
it cannot be suggested that this w a ~  a "new and . unanticipated 
situation" that Congress and the Preaident did not consider. Yet, 
Congress and the President chose to limit the substantive use of prior 
inconsistent statements to those given in a trial-like setting. That 
policy choice is not one to be casually tossed aside for the sake of 
expediency. 

Second, Whalen also upheld admission of the statement on the dual 
''near misses" of being a statement against penal interest under Rule 
804(b)(3) and as pnor  testimony under Rule 801(d)(ll(Al The latter 
''near m i d '  i8 paralogistic for the reasons just given. Since the pri- 
mary difference between Rodriguez' statement and Rule BOl(dI(l)(A) 
evidence is the opportunity far cross-examination of the declarant 
when the statement 1s made, i t  seems disingenuous m the extreme 
to conclude that a statement lacking that fundamental guarantee 1s 
of "equivalent" trustworthiness 

The former theory is inadequate because the exception only applies, 
a8 a matter of necessity, because the declarant 18 unavailable. But. 
in Whalen, Rodriguez testified fully Further, the use of the excep- 

'i6Callfornla v Green. 389 U S  at 155 r'0ur task I" thrs case 1s not tc decide which 
a1 these pomtioni, purely as a matter of the law of evidence. 1s the sounder '') 

"~\ ld  R Evid 8Olldlil)lAi IS Identical 
"'Md R End 803(24> 13 limited to  clatementh having ciriumifantial guarantees 

of trvstworlhmss equivalent t o  the "faregang erceptians " It was both logically and 
legally in~orrecf far the court t o  look t o  Mil R. End 8041bK tu find truafwanhineai 
If LheitaLsmentuasoiiered arequ~~alenttorhafeiceptlon.ll  should hain beenorered 
under M R E 8041b1151. which reqmrea unavailability of the declarant 
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tion to justify reliability under the residual hearsay rules is also 
dismgenuoua given the great suspicion with which custodial state. 
ments of accomplices are viewedzee 

Finally, the court found sufficient circumstantial guarantees of 
trustworthiness because the hearsay statement was made shortly 
after the Incident, reduced to writing and sworn, after a rights ad- 
visement. The Same factors are often present with accomplice state- 
ments. however, and the court faded to explain how these factors 
negated the inherent suspicion with which accomplice statements are 

The Army court next considered the residual exceptions in L'nited 
States u .  Kmg At King's trial for sodomy and conduct unbecoming 
an officer, the prosecution introduced, as substantive evidence under 
Rule 803(24). three pretrial statements made by the "victim" to CID 
agent8 The "victm," who had since married the accused. testified 
that she made her earlier Statements because she thought that she 
was pregnant by her father, and had sought to ''pin" the paternity 
on King so he would marry her and take her aut of an abusive home 
environment 

The court correctly ruled that the trial court erred ~n admitting the 
statements 212 While the court reached the correct result, much of the 
language used to distinguish Wholen is both troubling and unper. 
suasive. The court found the statements in King insufficiently trust. 
worthy because they had been given during "a police house inter. 
rogation" and the "victim" had a motive to falsify 2-3 The court offered 
no explanation for why the same rationale did not apply to Whalm2" 
The court sought to distinguish Whalen on the ground that the state. 
ments ~n U'halen were corroborated '"' Corroboration under Rule 803 
IS irrelevant, however, and many of the "corroborating" factors in 
Whalen were neutral, 8 s  equally capable of implicating Rodriguez as 
Whale" 

Umted States U .  ThorntmP involved the admission under Rule 
804(b1(5l ofastatement made at the request afthe staffjudgeadvocate 

*'PThe court slw offeered no explanation for why admission *as notpriciu&d under 
M11 R E n d  80318WBI Butsrr United State8 > Hmes, 23 M J 126 136 IC M A  1966 

'''See supm note 204 and accompanying text 
".'16MJ 9901ACMR 1963, 

w e  %ai  present since the "victim"fully testified 
." ... " I. """ 

l-aRodnguer had been 'caught in the act" with Whalen and had ample motlie t o  

#"I6 M d at  993 
*"16MJ 10118AC\lR 19831 

minlrnize his own involvement I" the drvg offensea while exaggerating Whalen'a 
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by the victim of an assault, allegedly inflicted by the accused. The 
victim, a German national, was unavailable a t  trial. The court prop- 
erly held that the statement was not admissible, either under Rule 
804(b)(5) or the confrontation clause. Although the defense had an 
opportunity to cross-examine the victim at  the Article 32 hearing, 
the Tharnton court took a narrow YEW of the adequacy of such cross- 
examination as a sufficient substitute for cross.examination at  trial, 
gwen that  Article 32 hearings are primarily a discovely tool?" Ad. 
ditionally, the etatement was given at  the request of the staff judge 
advocate and thus wae arguably proscribed by Rule 803(0)(B).*78 

In Untted States u. Crayton,2rs the military judge admitted under 
Military Rule of Evidence 803(241 a sworn statement given to OS1 
agents by Crayran's stepdaughter, in which she alleged that Crayton 
had committed various acts of sodomy upon and with her At trial, 
the girl recanted, claiming that  she made up the allegations because 
she hated her stepfather and resented her mother having m a n e d  
him. Her mother and brother testified that the girl was untruthful. 
The accused admitted to fondling the girl on two occasions, but denied 
having done anything further 

Initially, the court should not have reached the resldual hearsay 
issue since it was apparent from the findings by exceptions and sub- 
stitutions that the court members had not credited the girl's pretrial 
statement 280 Nevertheless, in dreta, the court stated that the military 
judge had erred in  admitting the statement, primarily because of the 
absence of Once again, corroboration should be ir- 
relevant to whether residual hearsay under Rule 803i24) possesses 
guarantees of trustworthiness equivalent to its foregoing exceptions. 
Furthermore, ae also previously noted, the President specifically lim- 
ited the substantive uee of prior incansmtent statements, and his 
judgment should be respected. 
In United States u. Garrett,ZB1 the court properly held that  the cus- 

todial confession of a nontestifying accomplice was improperly ad- 
mitted against the accused as substantive evidence under Rule 804(bIi51. 

-1a 
""17 M d 932 (A.F C M R 1, ptbtian denied, 19 M.J 57 IC .M.A. 19841 
""Creyton WBQ eonvlded only of assault consummated by B battery by fondling the 

nrl. 17 M J st 934 Aeeordmelv. the coufi's discussion of the residual hearsav meue ". 
.B dicta 

' ~ " l d  
'i'17.MJ 9 0 7 l A F C M R  19841 
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The portions of the accomplice's statement that  implicated the accused 
were collateral to the minimal culpability to which the accomplice 
confessed Admission of the statement violated both M.R.E. 804(b)l6) 
and the confrontation clause.z83 

Unrted States u .  Whitez" represents the first detailed analysis that 
closely fallows the one suggested here. In White, the accused was 
charged with making a false household goads claim, based on an 
alleged loss, during a pennanent change of station. of Some sterling 
silverware allegedly given to him by his mother. At tnal ,  the pros- 
ecution introduced, under Military Rule of Evidence 804(bl(5), a writ. 
ten statement obtamed from the mother by OS1 agents that contra- 
dicted her son's story. At the time of trial, the mother did not testify 
because she was too ill to travel. The mother's statement was one 
ripe for testing by cross-exammation The mother waa sixtyeight 
years old, in ill health, and the statement depended for its rehability 
on her ability to recall events that allegedly occurred nearly ten years 

Accordingly, under the constitutional analyais, the state. 
ment should not have been admitted in the absence of prior cross- 
examination. The eoun did not reach the issue,'s6 because it deter- 
mined, properly 80. that the statement shouldnot have been admitted 
under the residual exception. 

Both the military judge and the reviewing court focused their anal. 
ysis on the equivalent circumstantial guarantees of trustworthiness 
The military judge found such guarantees in "the totality of the cir- 
cumstances" and the tna l  counsel's ''near miss" of Rule 804(blc4l The 
court of review found inaufficient guarantees based on conflicting 
opinion testimony as to the mother's reliability. the absence ofspecific 
corroboration, the dependence of the statement on the declarant's 
memory, and the absence of an  oath.267 In addition, the evidence also 
should have been excluded because i t  was not the most probative 
evidence available. An acquaintance of the accused testified that the 
accused had "stated 'very bluntly' that no silverware ever existed 
Yet, this direct evidence was one of the bits of evidence used by the 
military judge to find "corroboration," and highlights the internal 
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conflict created by using corroboration as a means of establishing the 
'"trustworthmesa" of residual hearsay. 

United States v Powell289 WBB the first residual hearsay ease to 
reach the Court of Military Appeals, and was another ease of a tum- 
cost witness. The declarant made a custodial statement to CID agents 
in which she stated that she had received heroin from the accused. 
She testified a t  trialYs0 but recanted the statement. Her pretrial state- 
ment wm then admitted as substantive evidence against the accused 
under Rule 803(24). Both the court of review and the Court ofMilitary 
Appeals affirmed. The Army court subjectively found the declarant's 
recantation to be unbe l i e~ab le .~~ '  The court also found the prior state- 
ment sufficiently true.tworthy based an corroboration and the defend- 
ant's opportunity to cross-examine at  trial. The Court of Militaty 
Appeals f f i rmed for simdar reasom, but cautioned against ''an overly 
mechanistic application of our holding today to other  case^.''^^^ 

The disposition of the case is troubling in several respects. First, 
the Court of Military Appeals' decision focused only an the equivalent 
circumstantial guarantees of the trustworthiness requirement.z93 An- 
other witness had testified, however, that when he asked the accused 
if he had given "the stuff'' to Hernandez, the accused admitted giving 
Hernandez "a piece." While Hernandez' statement and the accused's 
admission were both direct evidence of possession and transfer, is not 
the latter non-hearsayzs4 "more probative" than the recanted, pre- 
sumptively unreliable, custodial, residual hearsay statement of an 
accomplice? 

Second, a t  least as concemb prior inconsiatent statements offered 
substantively under Military Rule of Evidence 8031241, the oppor- 
tunity for cross-examination at  t na l  should be irrelevant for deter- 
mining admissibility. Like corroboration, later cross-examination of 
the declarant is irrelevant to determining the existence of trustwor- 
thiness equivalent to the "foregoing exceptions" of Rule 803(24)--a11 
of which focus on the circumstances under which the statement was 
made. 

Finally, again, where the President has specifically chosen to limit 
substantive use of prior inconsistent statemente to those oven under 

'"17 M J. 975 (A.C M.R 1984). affd, 22 M J 141 IC M A 19861 
'BoAccardmgly, there wa8 no confrontation clsuee issue 
"'17 M J sf 917 I'Fmding Hernandsz's explanation for changlng her story t o  be 

' s '22  M.J sf 145 
*'Thmli may have been became the acevbed appears to have eancded the other fovr 

*XAdmiasions of B p m y  are not hesrssy Md R Evid SO1 

unbelievable. we  wet ai") Iemphasa added1 

~eqmrementa Sea 22 M J at 143 
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oath and subject to cross-examination in a prior proceeding, the courts 
should respect that policy choice. In Powell, the court specifically 
recognized that the statement did not fit within Rule 801(d)(l)(A1.2*5 
yet upheld admission nonetheless 
In United States u Amold.286 the accused was convicted of indecent 

1iberties.with hie teenage daughter. The daughter made three pretrial 
statements about the Incident, all of which were admitted under Rule 
803(24), one orally to a school counselor the morning after the I ~ C L -  

dent, one orally to a school nurse whom the counselor contacted, and 
one, sworn and in writing, to CID agents later m the day. The firat 
statement we6 properly admitted as an excited utterance, under Rule 
803(2), without a showing of unavailability The court properly found 
the latter two statements inadmissible under M R.E. 803(24). how- 
ever-wthout ever addressing the wdrontatian clause-because "the 
government utterly failed to show unavailabil~ty."~~'  

Arnold is most noteworthy for the court's astute suggestion that 
Rule 803(24) might never be properly invoked to admit "the written 
out-of-court statement of a victim-witness, who is available.'''86 The 
court noted that fifteen of the "foregmng" twenty-three exceptions 
deal with some sort of record-keeping 299 

Three others involve reputation testimony where the declarant of 
the opinion must be present and sublect to The 
court also claimed that three other exceptions"perta1n to Impressions, 
intent and memory and the declarant must be present and subject to 
cross examination," and that "[olnly two, excited utterances and med- 
ical diagnoses, permit the use of a declarant's personal out.af-court 
statement."s0' While the court IS technically incorrect in its reading 

18017 M J at 975 In dxta. the C Y Y ~  stated that Article 32 teitlmony would quahf> 

'"18 M J 569 (A C M R 19041, prfilion granted. 20 Y J 129 8C M A  19861 
far admission under YII R Evid 0OlIdl(l)iA~ 

"'10 M.J at 661 
ISll> 

"'Md R Erid 803151-(181 (22). and 123) Thm a i  muise, i s  uhat pravidei the 
trustworthmess sufficientto allow admiasion without producmgthe declarant far C~OIS- 
examlnatlm 

""Mil R E n d  8031191-1211 The court's use of these three exceotians to  make ~ f i  

eommumrr. who m i d  nit he shown t o  he unavadabl; Reputatm w d & e  necessarily 
requires rhe wtnehs to  he asked what he OT she ha8 heard spoken by sn mn.of.com 
declarant 
'"'18 h l J  at 551 
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OfRuIe 803,9'* the court does seem to sense that there 18 mme common 
denominator among the '"foregoing" exceptions that  simply is not 
p r e e n t  with out-of-court, accusatory, poat litem motam statements 
made-often in the jailhouse-by accomplices and recalcitrant or 
turncoat witnesses. There is a common denominator-the eircum- 
stances extant a t  the time the statement was made are such that the 
likelihood of deliberate or conscioui misrepresentation 1s remote. 

In United States u .  Hines,s03 the factual setting was a familiar one: 
unerose-examined statements made by the accused's dependents, al. 
leging incestuous conduct by the accused, admitted at  tnal  after the 
dependents refused to testi$ The accused had made a full confession 
to all but two offenses. The three judges agreed in the result, up- 
holding the admission under Military Rule of Evidence 804(b)(5) of 
pretrial sworn statements made to investigators by the accused's wife 
and two stepdaughters. Two of the judges affirmed, stating simply 
that "[tlhe circumstantial guarantees of trustworthiness that  were 
present in R u f W o 4  ere also present here."s0s The Court of Military 
Appeals reversed, in part, holding that  portions of the ex parte state- 
ments which were not corroborated by Hines' confession had been 
improperly admitted Initially, the court recognized that the eon- 

at312 
Y S M J  ~ ~ S ( A F . C . M R  ~ s a 4 1 , ~ ~ ~ ' d ~ ~ ~ n , z 3 ~ ~  I Z K ( C . M A  19861 
i m L e  dupro notes 250-61 One judge embarked on what he termed ' '8  de noyo 

analysis ofIM11. R. E n d .  804(bI(5Ysl intent " 18 M J at 730. T h i s  judge coneiuded that 
the "equivalent guarantees of trustworthmead' standard w a s  &r Ohio D Robens, 
the 8ame 8s the test for confrontation clsuir admisaihility 18 M.J at  735 He then 
eoneluded that the reaidus1 exceptions were intended ta be B "dramate departwe from 
the common law h e m a y  concepts." and that  the rules ahould be read literally. His 
firit coneluaion IS untenable, aimply 88 B matter of logic Ae noted m Part 11. the 
Supreme C o w  has repeatedly stated that cmfmntation dau8e and hearsay rule mal. 
YSPS m e  not equivalent Endenoe that may pass muster under one m g h t  nal under 
the ather I t  logleally follows that some residual hearsay might have ~ircurnstantial 
trustworthiness equivalent to B foregoing hearsay exception and yet not meet the 
etnetures a i  the eonfmntation claue The judge's sffond E O ~ C I U ~ O ~  would certainly 
iuwride the Adviemy Committee. See ~ v p m  note 239 and accompanying text The 
final ~oncluiion, while perhape correct, w u  then imorsd I" the remainder of the 
opinion, the judge never explained how residual hearmy wm "more prohatws" than 
the a c e u e d a  o m  canfesaion The remainder of the opinton foeused only on the equv. 
slenc?, ~n the judge's view, of the trustworthiness of the endenee The remaining 
judges concurred only I" the result 

'0'18 M.J at  774. 
'0'23 M J 126 (c M A 19861 
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frontation clause and the hearsay rules require separate analyses.30' 
Beginning with the confrontation clause analysis, the court first con- 
cluded that the government had demonstrated unavailability.3°8 The 
court then examined alternative theories offered to meet confronta. 
tion clause objections for what were plainly accusatory, uncmwex- 
amined statements. 

First, an the facts of the case, the court refused to conclude that 
the witnesses' "unavailability" was attributable to the a e c ~ s e d . ~ ~ ~  
Second, the court examined the circumstances under which the state. 
menta were made, and concluded that, "the investigative process was 
not equivalent to the judicial process,' and did not provide a substitute 
for cross-examinatian.3'o Finally, however, the e o w t  held that the 
findings of guilty could stand on all but two specifications, because 
H i n d  confession admitted all but two of the charged offenses.311 

The court's confrontation clause analysis is consistent in result with 
the proposed analysis, but troubling in its methodoiogy On the one 
hand, the court recognized the very limited substantive use of accu- 
satory, uncross-exammed hearsay that has been sanctioned by the 
Supreme Court. 

Despite itsoccasionaluse ofsweeping language, the Supreme 
Court i t d f  has been quite cautious in applying reliability 
analysis to specific facta. Many of the eases have dealt with 
prior recorded testimony. In these cases, where the accused 
were not denied representation by counsel a t  the prior hear. 
ings, where the witnesses were eroes.exarnmed, and where 
they were shown to be unavailable a t  the subsequent hear. 
ings, the Court has been aatisfied with the indicia of relia- 
bility of pnor testimony and has permitted its admission. 
Where any of these factors have been absent, a t  least m the 
context of prior recorded testimony, the result has been the 
reverse [citations 

'O.Id at 127-28 
doBId sf 133 
soold 81 131-33. see Reynolds Y United States. 98 U S  146 t18 iBI .  6upm nates 

p'0Z3 M.J at 137 
"I'd at 138 The court did not P X ~ D  whether thie result %,as h a u s e  admiasion 

33-36 and a~companying text 
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Yet, instead of following this lead and simply ruling that  accusa- 
tory, uncross-examined statements by an unavailable witness are 
inadmissible under the confrontation clause, the court appears to have 
adopted a ease-by-ease approach, examining the circumstances under 
which the ex p a n e  Statements are made to determine if the circum- 
stances afford the equivalent of c ro~s -examina t ion .~~~  

In support of this approach, the court cited several lower federal 
cases where uncross-examined accusatoly statements were admit. 
t d 3 I 4  It then proceeded to distinguish these cases, however, a8 'SUB- 
tified either on the basis of necessity or waiver, 01 . . . Some [other] 
form of confrontation," and concluded that "the investigative process 
was not the equivalent of the judicial process, and we would not 
ordinarily expect it to be."S1J 

Finally, the courtis decision is significant for its implicit recogni- 
tion, consistent with Lee ij I l l i n o ~ s , 3 ~ ~  that an ex parte written state- 
ment cannot be treated a8 an undifferentiated whole. Rather, each 
declaration within the statement must be examined far admissibility. 

Because the court concluded that the statements failed to meet 
confrontation clause standards, It never expressly decided whether 
the statements would have met the standards of Military Rule of 
Evidence 804(b)(5). Implicitly, however, the court found the state- 
ments insufficient as residual hearsay because the court "constitu- 
tianalized" the equivalent circumstantial guarantees of trustworthi- 
ness under Rule 804lb)f5), equating them with confrontation clause 
reliability. 

Initially, we note that  the constitutional requirement that  
the evidence be taken under circumstances bearing "indicia 
of reliability" appears on its face ta be closely related to the 
evidentiary requirement that the evidence have "equivalent 
circumstantial guarantees of trustworthiness." Since, to be 
admissible, residual hearsay statements have to pass both 
constitutional and evidentiary muster, we can see no harm 
in "constitutionalizing" this aspect Of Mil. R. Evid. 804lb)(5). 

" v d  136-81 
*"Id The Supreme Court has never adapted The paition taken ~n _me of these 

lower federal eoulS C B S ~ E  that uncross-examined hearsay such as grandjw teatimony 
satisfie8 the conironfatian clause d the declarant 1s vnavailable at trial As noted 

.. .. .- 
i ' eS~e  supra nates 206-07, and accompanying text 
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Therefore, we agree with those courts that have construed 
these requirements to be equivalent 

The court's decision to equate residual hearsay reliability with can. 
frontation clause standards IS both unfortunate and analytically in. 
correct 

First, equating the standards flies m the face afthe Supreme Court's 
repeated admonitions-specifieally recognized in HineP- tha t  the 
overlap between the confrontation clause and the hearsay rules 1s not 
complete or coextensive, and that the two rules require separate anal- 
YS18. 

Second, by equating the two separate standards, the court implicitly 
failed to recognize the different aspects of reliability protected by the 
confrontation clause !narration, memory and perception) and the 
hearsay rules !sincerity). 

Third, "constitutionaliiin~" the residual hearsay rules imposes a 
higher standard of admissibility than required by the language of the 
rules. By their terms, Rules 803!24) and 804(b)(5) only require trust- 
worthiness "equivalent" to their respective "foregoing" exceptions. 
As the Supreme Court has repeatedly noted, evidence may fall within 
the forum's hearsay rules, and yet fail to pass constitutional m u -  
ter.3's The practical significance of "constitutmnalizmg" Rules 803!24) 
and 804(bl(5) may be minimal since the Military Rules of Ewdenee, 
necessarily, apply only to cnminal trials. Analytically, however, the 
court's approach, ifadopted for the Federal Rules, would further foster 
a dichotomy between the rules of evidence m civil and criminal cases 

Again, in UnLtedStotes u .  Hendersan,820 the intermediate appellate 
court upheld admission of B pretrial Statement by an allegedly mo- 
lested and, a t  the time of trial, unavailable stepdaughter of the a ~ -  
cused. The accused confessed to the act, and the only issue was sanity 
Because the accused had confessed?11 the opinion 18 noteworthy only 
for its failure to explain haw the girl's statement was probative a t  
all on the isme of sanity, or "more probative" than the accused's 
confession, and for it8 repetition of the erroneous view, stated in 
Ruffin,3'' that the confrontation clause IS satisfied if I t  1s shown that 
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the declarant actually made the statement and there are circum- 
.itantid guarantees of t r u s t w a r t h i n e ~ s . ~ ~ ~  

Unrted States u .  Harrissz4 18 on all fours with the approach to re- 
sidual hearsay advocated in this article A witness for the defense 
was impeached with B prior inconsistent stipulation that  had been 
entered into by the witness a t  hm own earlier trial. The trial judge 
m Harris' trial also admitted the document substantively against 
Harris, under Military Rules of Ewdence 803i24). The court properly 
found admission of the statement to be error. More importantly, the 
court interpreted Rule 803(24) to refer only to the foregoing exceptions 
in Rule 803. Accordingly, it refused to consider that the stipulation 
had trustworthiness comparable to a statement against penal interest 
under Rule 804ib)W Finally, the court indicated that If the declarant 
is unavailable, proponents of residual hearsay may not offer it under 
Rule 803i24). 

Three other court of military review cases muat be addressed. Two 
would make even Sir Walter Raleigh shudder. 

In Unrted States u. S l o ~ a c e k , ~ ~ ~  the accused made a partial canfes- 
a i m  in which he admitted going to a fellow service member's home 
for the purpose of kidnapping the Service member's daughter and 
"having sex'' with her In his confession, which the prosecution in- 
troduced, the accused denied having other sexual contacts with other 
small children. In rebuttal, a police investigator was allowed to testify 
chat he had talked to the mother of another alleged victim of the 
accused, and that  "the uictim's mother told him that her daughter 
lhadl told her that  'six months pnor the accused had her perform oral 
sex on [the accusedl.' 11s26 Fortunately, the appellate court noted that 
this was the rankest sort of hearsay--something akin to a statement 
made by the daughter of the Portuguese gentlemans27-and mad- 
missible under the loosest interpretation of the residual hearsay ex- 
ceptions. Nevertheless, the error was found to be harmless. 

J'aTTwo ofher CBJBS. also mvolving child molestation, are United States v Quick. 22 
M J 722 (A C M R 1986, and United Srstes Y Barror, 20 M J 501 I A  F C M R 1, 
petilmn granted. 21 M J 151 IC M A 1985) Because rhese eases raise lesues identical 
t o  those dacuseed. they will not be treated separately Llkewlse. Umted States Y 

Homan. 23 M J 616 IA F C M R 19861, and United States V. Yeauger. 20 M J 797 
I N  \I C M R 1985). petition granted, 22 M J 199 IC M A  19861 in both of which a 
canfesemg aecompl~ce's unsworn custodial statement was admnfed bath for rmpeaeh. 
ment and substantively againat the accused. reme issues l d e n t d  ra those dlscusaed 
in Whdsn, Garrett, and Powell  
'**18 M J 809 (A F C M R 1, prfilian denied. 19 hl J 126 IC M A 19841 
"'21 M J 538 IA.F C M R I .  petition A M  21 M J 384 IC M A  19851 
"l'id at 539 Iemphasis m ~ngmal )  
-'See mprn note 29 
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In Linrted States o. R o ~ s s e a u , ~ "  the prosecution Introduced, under 
Rule 803(241. the statement of the accused's wife, made to CID, in 
which she accused her husband of assault and child abuse At trial. 
she refused to testify The case IS not significantly different. analyt- 
~cal ly ,  from Garrett.32s !&reover, the statement was elicited from the 
wife after CID was called to the hospital. where the n-ife had taken 
her child for treatment, because medical authorities suspected child 
abuse In such a situation, it is difficult to view the statement with 
any less suspicmn than that of a confessing accomplice tieverthe- 
less, the court upheld the statement'a admission 

The final court of review case of note 1s United States i. .Wayer.33' 
There. the court affirmed the thoughtful analysis of the trial judge. 
excluding evidence under the residual hearsay exception. At Yayer's 
tiial, several charges were dismissed for lack of a apeedy tnal The 
prosecution then sought to offer evidence of the d i m m e d  offenses, 
in the form of two statements and the Article 32 testimony of the 
victim, as proof of plan. scheme, or design. The judge properly denied 
admission of the two statements a3 having Insufficient trustworthi- 
ness under Rule 803(24). Additionally, although he found the Article 
32 testimony not excluded by Rule 804(b)(lj, he nevertheless ex. 
cluded it as unduly prejudicial, under Rule 403 This is precisely the 
analytical approach suggested in Part 11. 

Two additional residual hearsay case8 have reached the Court of 
Military Appeals. In Unrted States u .  LeMere,333 the prosecution of- 
fered, through the testimony ofthe victim's mother, a statement made 
by her three-year-old daughter that tendedto indicate that the accused 
had sexually assaulted the child. The statement was made a t  the 
mother's urging about twelve hours after the Incident The little girl 
alao testified a t  tnal .  The tnal judge admitted the statement under 
Rule 803W as an excited utterance. The Army Court of Military 
Review found the statement Inadmissible on that basis. because the 
statement was not made while the girl was under the excitement of 
a startling event. The Court of Military Appeals agreed. but upheld 
the conviction on the basis of harmless emor The Court of Military 
Appeals' opinion 1s instructive for several reasons. 

"&21 M J 960 rA C Y R > ,  pet~tlan gmnled, 23 11 d 176 $C M 4 1967' 
*"See ~ u p m  mfes  282-83 In Corrrfi, admission of the Statement was held t o  be 

'"See Neu Mexico v Earnest. 106 S CL 2734, 2735 r1986 

"2See  alm Unired States v May 18 hl J 839 8N M C \I R 19641 8dorumanf pur- 
portmg t o  be record of p m r  c n l h a n  c ~ n s ~ c t m n ,  which cantamed nurnemui patent 
~rnismons, nadmisrible under >hl R Ebid 80312418 

eTTm 

' 3 1 2 1 ~ ~  ~ ~ ~ I A F C M R  isas, 

'"22  M J 61 C hl 4 1966' a f i t  16 I1 J 662 84 C 11 R 19841 
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First, the court refused to consider the statement admissible, sub- 
stantively, as a prior inconsistent statement. Plainly, the statement 
did not meet Rule 8Ol(dj(l)(AYs requirements. The significance afthe 
apimon, however, lies in the court's recognition that  the Military 
Rules of Evidence may, and do, impose stricter requirements for ad. 
missibility than the confrontation clause. The court clearly recognized 
that the President had imposed stricter standards under Rule 
801(d)(l)(A) than the confrontation clause requires when the declar- 
ant testifies 3 3 p  

The court also clearly stated that Rule 804(b)(5) is not available 
when the witness testifies. It declined to rule, however, on whether 
such a statement could have been admitted under Rule 803(24j, since 
the trial p d g e  had not ruled on that  b a ~ i s . 3 ~ ~  

In United States v Corder0 ,3~~  the court held that  a custodial state. 
ment made by the accused's wife wan improperly admitted. Both the 
accused and his wife were suspected of child abuse and culpability in 
the death of the accused's son. The court found both that the accused's 
right to confrontation had been violated, and that the statement was 
not sufficiently trustworthy for admission under Rule 804(b)(5j.33' 

C. SUMMARY AND ANALYSIS 
Each of the residual hearsay cases decided by the military courts 

can be grouped, generally, into one of three categories 1j c a ~ e s  in- 
volving sexual offenses with minors where the declarant is reluctant 
or otherwise unavailable to testify;398 2) c a m  involving accusatory 
statements made by nontestifying accomplices, witnesses or vie- 

and 3) c a m  involving substantive use of prior inconsistent 
 statement^.^'^ The first two categories of cases are analytically mm- 
ilar, raking both confrontation clause and hearsay Lssuee. The third 
category only raises residual hearsay issues, because in each ease the 
declarant testified. 

I .  Category One and Two Cases. 

For the mo6t part, these cases fail to adequately treat confrontation 
clause issues. The Supreme Court has repeatedly stated that  eon- 

"'Id at 67 
'"Id at 68 
'"'22 M J  216 IC M A 1966) 
'"The court, ~n dicta. also embraced the n e w  advocated here that the statement 

would not have been admiesible under Mil R Evid 8031241 even had the declarant 
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frontation clause and hearsay analyses are to be separately per- 
formed. Hearsay may qualify for admission under a specific hearsay 
exception, and yet not be constitutionally s ~ f f i c i e n t . ~ ~ '  Accordingly, 
residual hearsay, which far purposes of the hearsay rule, need only 
have equwalenf circumstantial guarantees of trustworthiness to be 
a h s s i b l e ,  may yet be insufficient to satisfy the confrontation clause 342 

Because these c a m  necessarily involve u6e of Military Rule of 
Evidence 804(b)(5) and an ''unavailable" witne~s?" however, If we 
accept the position that the confrontation clause impoaes a separate, 
higher standard for admissibility, it seems apparent that  fa residual 
hearsay declaration's "reliability" passes confrontatmn clause mus. 
ter ,  it necessarily 18 sufficiently reliable under the residual excep. 
ti on^.^^ Accordingly, the approach afwn taken in these cases34e should 
be reversed. Instead of first examining the hearsay for equivalent 
trustworthiness under the residual exceptions and, if found suffi- 
ciently trustworthy, then making the conclusion that It meets can- 
frontation clause ~ t a n d a r d s , ~ ' ~  the hearsay should be tested first for 
confrontation clause admissibility. Referring back to our analysts in 
Part 11, the military coum should recognize that the Supreme Court 
has never upheld the admissibility under the confrontation clause of 
a agnificant accusatory declaration made by a witnem mctim, or 
accomplice, unless the declaration has either: 1) been subpcted to a 
past or present opportunity for full and effective cross-examination, 
2) been independently admissible; 31 was not admitted for truth;  4) 
was a dying declaration, 6) the defendant had made a truly inter- 
locking confession; or 61 the declarant's unavailability is attributable 
to the defendant 34' Although not specifically recognizing this ap- 
proach. the Coun of Military Appeals' demsmns m e  consistent with 
A348 

" "C f  Lee v Illmom 106 S Ct 2066 (19861 Although under Il l inoi~ l a w  the BC- 
comphie J statement, substantively, KBI madmissible hearsay under Fed R E n d  
804(bh31, the ~t s femenf  would not h a w  k e n  excluded by the hearsay rule 

"'Id,  &Mil R Evid 604lh1l5~ Forthereasonscitedparher.sopsvpianotes318~19 
and accompanying text Hinss' equation of the hearsay and confrontation standards 
18 analytically ~ n c ~ r r e ~ t .  although of little pmctrcal comequence under the Milifan 
Rules af Evidence 

84dIn each of the c m e s  iltsd ~n thls category a i  C B S ~ S .  the nature of the statement IS 

such l e g  , accusatory. made when P motive to fabricate 18 prebent. etc 1, that the 
mfements should qvalify for admiamn, if at 811, only under YII R Ewd 804Ibj158 

""Oicaurse theafherresuiremenfs lee .noace "moif~robative"1. nouldalaoneed 
t o  be met 

494 (C M A 1982r, 8upm text accompanying notea 250-64 
"#E 8 ,  United States Y R a n ,  12 M J 952 IA F C M R ), p l U i a n  denied, 13 M J 

"'.Id at 955 
"-See supm notea 215-22 and accompanying text 
""United States Y Hmea 23 Y J 125 IC Y A 1986): Umted States Y Cardero. 22 

M J  216 8C M A 19861, Umred States \ LeMere. 22 M J 61 '19861 
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The admission of hearsay in the cases in these two categories most 
closely approximates trial by ea parte affidavit. Although there is an 
understandable desire to admit the alleged victims' statements in the 
child Sexual assault  case^, such accusatory statements are sometimes 
prompted by motives other than t m t h  s48 Moreover, even where the 
"unavailability" of a declarant has been procured by the accused, the 
Supreme Court has only permitted hearsay statements of a declarant 
when they have been subjected to prior cross-examination.s5Q 

2 .  Category Three Cases 

These cases involve only residual hearsay questions. Mare specif. 
ically, because the declarant testified in each case, the cases only 
involve application of Military Rule of Evidence 803(24). WIth some 
notable the analysis in these cases of the residual ea- 
ceptians has generally not been adequate. 

First, when the declarant testifies, unless the evidence IS indepen- 
dently admissible, the substantive use of prior inconsistent hearsay 
ought to be limited by the policy choice reflected in  Rule 801(dj(l)(A). 

Second, a8 suggested in United States v .  Amold,362 accusatory state- 
ments of a witness, accomplice, or victim should never be admissible 
under Ruie 803(24).353 

Finally, the courts should more carefully analyze the other residual 
hearsay requirements (far example, that  the evidence be "more pro- 
bative") 

IV. CONCLUSION 
It is difficult to read the military residual hearsay without 

drawing the conclusion that  some Judges are testing the equivalency 
of the hearsay's trustworthiness by their o w n  subjective assessment 
of the hearsay's probative value, rather than some more objective 

"'E 8 ,  United States Y. King. 16 M.J. 990 (A.C M R 1983). 
B'oRepolds Y .  United States. 98 U.S 145 (1878) 
"'E a ,  United SIBTDB v Arnold, 18 M J 569 (A C M R 19841, pl i l i an  gmntad, 20 

M J  129 ( C M A  19861 

"I'United States Y LeMere, 21 M J at 68, suggeafa that It would be diogleal to 80 
limit Mil R Evid 803(241, & a m .  by its terms, the rule 8ppI1ee even lithe declarant 
IS unausdable. The mcamsteney LI. however. more apparent than real, m c e  at l e u t  
m e  "fOregOing" excBptm, Md R End. 8OS(51, rgjuuei declarant svaiiabillty More. 
over, whatever merit &Mere may have rhea the declaratm IS of the on* i h ~ m  m ! x m  
mrt present m the other "foregomg eicepfrons, when the klaration 18 ~cwmtoly, 
sdmiiion of such decisrations under Mi1 R E n d  8031241 ought to be precluded by 
the policy choma reEffted zn M.R E 801(dl(l)(A). 181, and (CI 
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measure of analysis, as is suggested in this This was the 
Weinstein approach, which was specifically rejected by the drafters 
of the federal 

Both the confrontation clause and the residual exceptions require 
careful, step-by-step analysis by bath counsel and the trial and ap- 
pellate judges. The traditional hearsay exceptions, embodied in the 
federal and military rules, evolved slowly, judiciously over centuries 
of common law The residual exceptions, while they need not be ~ e -  
stricted beyond their literal language, need to be interpreted in light 
of the other policy choices carefully made by the drafters, and em- 
bodied in the other parts of article VI11 of the rules, and against the 
requirements of the confrontation clause 

g , United Stares Y Powell. 17 M J 976 IA C M R 19341 offd. 22 M J 141 
(C M A 19861, United Srsfee v Ruffin. 12 M J 952 (A F C.M.R ), p I i l v l n  dznied, 13 
M J 494 IC M A  19321 

mpm note 241 
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DUE PROCESS AND UNAVAILABLE 
EVIDENCE 

by Captain Alan D. Chute' 

I. INTRODUCTION 
In our System of criminal justice, we expect the adversarial process 

to produce a fair result in a contested criminal trial. The government 
and the accused have their respective advocates who zealously rep- 
resent their positions within the bounds of the law, presenting the 
s t renghs of their own positions and exposing the weaknesses of their 
opponents. The government, beginning with a police investigation 
and culminating with a court presentation, seeks out, preserves, and 
places before the fact finder the relevant and admissible evidence it 
believes will convict the accused. Although the defense LS not obli- 
gated to present anything to the court, counsel in contested cases 
should attempt to discover exculpatory evidence that they can present 
an behalf of their clients. It is possible, however, far the government 
ta hinder the defense counsel's efforts, elther intentionally or unin- 
tentionally, by failing to disclose exculpatory evidence. Further, it is 
possible for the government to lose OT to destroy evidence, either 
deliberately or inadvertently, that the defense is or later becomes 
aware of and believes to be exculpatory. Naturally, the defense will 
complain when it learns of these developments, but sometimes the 
courts will provide no remedy. 

In the landmark ease of Brady o. Maryland,' the United States 
Supreme Court held the prosecution responsible for failing to disclose 
evidence favorable to the accused; and in later eases the Court refined 
its analysis by extending protection to the accused in some cireum- 
stances and restricting protection in others The Supreme Court did 
not address the issue of loss or destruction of evidence, however, until 

*Csptam, Judge Advocate Generah Corps Presently ssslgned as Senm Defense 
Counsel, Id Infantry D m s m  Formerly asmgned as tnsl c~unse l ,  defeme e~nnsel, 
elaimi oEcer. and administrative law attorney, F o ~ t  k w w  Washmgton, 1983.1986. 
se~edasaS igna lCarpsoEc~rfram 1977-1S79.B.S.,~'nitedStatesMdit~Academy. 
1977: J D , University of Mmnemota Law School, 1982 Author of Clianl Peou'y P m -  
licnl EvppPel ionsfo iD~f~"~~  Counsel. The Army Lawyer. March 1986, sf 62.Accompliea 
Tesfimony nnd Cmdtbi l i ty  'Toouehing and Pmsecutarlal Abuse ofdgrernents lo Tea- 
1 6  Truthfully, 66 Minn L Rev 1169 (19811 Member of the bars af the Stale a i  
Mmnesata. the United Stater Court of Mllrfary Appeals. and the Umted States Army 
C o v r t  of Military Renew This vticle IS b a e d  upon a t h e m  svbmltted ID pama1 
PBDsfaCfim a i  the requirements of the 36th Jvdge Advocate Officer Graduate Course 

'373 US 83 (1963) 
*Id sf 87 
'See infra notes 22-37 and eccompan)mg text 
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1984, when it decided the case of California c Trornbetto In that 
case, the Court held that the government does not violate the ac- 
cused's due process rights under the Constitution by losmg or de. 
stroying exculpatory evidence unless 1 1  the exculpatory d u e  of the 
evidence was apparent to the government before It rendered the e w  
denee unavailable, and 21 there is no comparable evidence available 
to the accused ' Under these circumstances. the prosecution may pro- 
ceed and the accused may be convicted, even though the defense 18 
deprived of evidence that could potentially exonerate the accused 

In 1986, the Court of Military Appeals incorporated the Trornbetto 
ruling into standards of military due p r a c e ~ s , ~  but the court went 
beyond Trornbetta by placing the burden on the accused to shou that 
the missing evidence fits within the Trombetta standard' In doing 
so. the Court of Military Appeals did not seem to give full consider- 
ation to military rules that provide more discovery and disclosure to 
the accused than the minimum constitutional requirements that ap- 
ply to the Supreme Court's review of civilian prosecutions This short- 
coming may have occurred, in part. because the tnals in the c a m  
that the Court of Military Appeals reviewed took place pnor to the 
effective date of the new Manual for Courts-M?artial,6 which departs 
from the pnor edition by specifically addressing the issue of unavail. 
able evidence.@ The court's position may also have been influenced 
by reviewing a case where there was no prejudice to the accused 
because the trial judge had already granted an appropriate remedy,I0 
and by revieaing another case that generated little sympathy for the 
accused " After the court gained momentum with the issue. it sum- 
manly affirmed two urinalysis eases where the government destroyed 
the accused's urine samples, and the court merely cited Trombetta in 
Its summary dispositions 

'467 U S  479 119841 
I l d  at 489 
BCmfed Stafea, Kern, 22 11 J 49 57 ,C M A 1986, 
..See id sf 51-52 
&The new Manual for Courts-hlamial became effectire 'on Augyt  1. 1984. with 

reaped t o  all court-martla1 processes taken on and after thsr date Exec Order So 
12473 49 Fed Reg 17162 '1964) as amended b, Exec Order Bo 12454, 49 Fed Reg 
28826 119848. r e p m i r d  2" Manual for Courts-Mart 
mailer M C M  19841 The trial in Kern occurred m Ap 
22 M J at 50 In United Stares Y Carries 22 M J 268 
of Ml lnan  Appeals opinion that crted Tiombdlo. the 

the Manual contained no similar pmvmon 
e< YCM 1984, Rule for Courts-Mamai 70310121 [hereinafter R C  >I I The prior 

@e infm notes 108-09 and accompanying text 
ee tnfia nates 120-21 and ~ccompanging text 
-nited Statel ,  Frair 22 M J 355 rC >I A 19551 lsvmmary dirposifmnl United 

Sfate. 3 Krueger, 22 hl J 210 r C  M A 19868 #bummar) disposition' 
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In the future, when military courts consider cases where the gov- 
ernment has last or destroyed evidence, they should conclude that 
the Trambetta rationale should not be applied to all such eases in the 
military justice system. This article begins by examining the mini- 
mum constitutional standards that apply to disclosures of and de- 
struction of evidence. The Supreme Court periodically modifies these 
standards, and several issues remain uncertain aRer Trornbetta. Next, 
the article reviews the special standards that  apply to the military 
justice system, standards of military due process that rise above the 
constitutional minimums. After identifying these standards, and pro- 
posing how courts should apply them in cases where evidence is un- 
available. the article examines the numerou~ remedies available for 
military courts to safeguard the accused's rights if the courts find 
that the government has violated standards of military due process. 
By applying the proper d e s  and selecting the appropriate remedies 
in casea where the government has last or destroyed exculpatory 
evidence, the military justice system can provide a fair t na l  for the 
accused. 

11. CONSTITUTIONAL MINIMUMS 
A .  DISCOVERY OF EXCULPATORY 

EVIDENCE 
1. Constitutmnnl Right to Dtseouery. 

In a series afcases, the Supreme Court has established "what might 
loosely be called the area of constitutionally guaranteed acce8s to 
ev~denee"'~ for criminal defendants. Although some of these rules are 
now contained in mles of criminal procedure" and ethics codes,ls the 
development of the constitutional rule8 and the definition of terms 
are part of an ongoing process. The minimum standards far access to 
evidence are based on the due process clause of the United States 

which requires criminal trials to "comport with pre- 
vailing notions of fundamental fairness,"" and which requires "that 
enmmal defendants be afloorded a meaningful opportunity to present 
a complete defense."'8 Without access to the evidence, it is difficult 

"Umted Sfsfed v Vslenzuela-Bernal. 458 U S  858, 857 (19821 
"See, 0 8 ,  R C M SOlral(61 
' b S r e ,  ' 8 ,  I Standards a i  Criminal Justice, The Prosecution Function. Standard 

':US Const amend V 

laid Mhtary sacussd also euoy a etsfutnry right t o  diaeovery a i  euldence and 
wltnesee~ See Uniform Code of Military Justice. art 46, 10 U S  C 5 846 (19821: rnfm 

3-3 11 11980). Model Code of Rofessianal Reaponaibility DR 7-1031B) ,19801 

California v Trambelta. 467 U S. 479. 485 11984) 

text accampanylng notes 168-200 
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to imagine how defense counsel could adequately prepare for trial: 
and without access to exculpatory evidence, counsel's opportunity to 
present a complete defense is foreclosed. 

In Brad? v .  Maryland,le the Supreme Court announced a basic 
constitutional principle for required disclosures to defendants. Bred? 
was a murder case where the prosecution did not disclose an ae- 
complice'a statement that the accomplice was the person who actually 
did the killing, even though the defense had requested such a state- 
ment. On appeal, the defendant claimed that, since the accomplice's 
statement would have been relevant to the issue of an appropriate 
sentence, the prosecution should have disclosed the statement. The 
Supreme Court concluded that  "the suppression by the praaeeution 
of evidence favorable to the accused upon request violates due process 
where the evidence IS material either to guilt or to pumshment, LT- 
respective of the good faith or bad faith of the The 
Court sent the ease back to the state courts for a new sentencing 
proceeding 

In L'ntted States u A g ~ r s , ~ ~  the Supreme Court reviewed a case 
where the prosecution suppressed exculpatory evidence that the trial 
defense counsel did not specifically request The defendant had been 
convicted of homicide, and had defended on a theory Of self-defense 
After trial, the defense alleged that the prosecution was aware of and 
failed to disclose the victim's criminal record of pleas of guilty to 
charges of assault and carrying deadly weapons. In allowing the con. 
victim to stand, the Supreme Court stated that the government does 
not commit constitutional error in  cases where the defense makes 
only a general request for exculpatory evidence or makea no request 
a t  all unless "the omitted evidence creates a reasonable doubt that 
did not otherwise exist.''z3 
2 The Matertolrty Standard. 

The outcome of suppress,on-af-evidence cases, and also the outcome 
of destruction-of.ev,dence cases, often turns on whether the evidence 
in question is "material" to guilt or to punishment. Cases reviewing 
the rules relating to lost or destroyed evidence mevitably include 
discussions of the materiality standard in Brad?, Agurs, and subse- 
quent cases that have refined the materiality analysis 24 

"373 US 33 (19631 
%"Id at 87 
"'id at  90-91 
'-427 US 97 (19761 
laid at 112 
"See e g , Califarnia v Trambefta. 467 U S  479, 435-67 I19641 
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Bmdy seems deceptively straightforward in stating that, upon re- 
quest, the government must produce evidence that is "material either 
to guilt or to Brady, however, offers no clear definition 
of the word "material," and the Court has debated the test for the 
materiality standard in AgursZe and, more recently, in United States 
u .  Bagley.27 The actual Brady holding is often repeated in subsequent 
cases, but these case8 fail to emphasize the remaining portion of the 
Brady apimon that explains the  court'^ rationale for reaching its 
conclusionand sheds somelight on themateriality standard the Court 
envisioned The Court's overall concern WBB with fundamental fair- 
ness, as represented by its statement that a "prosecution that  with. 
holds evidence on demand of an accused which, if made available, 
would tend to exculpate him or reduce the penalty helps shape a trial 
that  bears heavily on the defendant."28 The Court acknowledged this 
concern in Agum, where the Court stated that  B "fair analysm of the 
holding in Brady indicates that implicit in the requirement of ma- 
teriality is a concern that the suppressed evidence might have affected 
the outcome of the tlial."*9 It seemed that, in Brady, the Court was 
concerned about the government's failure tu disclose evidence that 
might have been exculpatory, that  is, evidence that would merely 
tend to exculpate the accused. This would have been a low materiality 
standard for the defense to meet. 

In Agura, the Court said that the derht iun of materiality varied, 
depending an the nature of the defense coume1'8 While the 
Bmdy standard to be applied where the prosecution suppresses Bpe- 
cifically requested evidence is apparently open for debate?' the Agurs 
opinion w a ~  clear on the materiality standard where the defense has 
made no request or has made only B general discovery request for 
exculpatory information. The Court stated that a "mere possibility 
that en item of undisclosed information might have helped the de- 
fense, or might have affected the outcome of the trial, does not es- 
tablish 'materdi ty , ' "JZ a position that  Justice Marshall advocated 
in  his dissent.s3 Instead, the Court settled an a standard that  would 
not require a conviction's reversal unless the evidence actually cre- 

"Brady Y. M w l s n d .  373 U.S. at 87. 
*'Carnplrr United State. Y Agurs, 427 US.  97, 112-13 (19761 (rnwnty opinion) 

"'Cornpan United Statea v Bagiey. 105 S Ct 3875. 8380-84 (19851 (Justice Black- 

-%Bredy v Maryland, 373 U S  at 87-88. 
"eUmted States v Amurs, 427 U.S at 104 

with Agun, 424 US.  at 122 (Marshall, J., diasentingl 

mun's lead ~plnion) with Bagley, 106 S.  CT sf 3889-94 (Marshall. J , dasentmgl 

'O.9s.e id at 103.12 
'LSer svpm note 27. 
'*United States Y Aguis, 427 U S  sf 109-10, 
"Id. at 122 (Marshall, J., dmaentmgl 
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ated a reasonable doubt.g4 In Agurs, the Court justified the distinction 
by noting that, with a specific request, the prosecution LS on clear 
notice that the defense desires a particular piece of exculpatory evi- 
dence;" but with a general request 01 with no request, the prosecution 
does not have clear notice of what the defense 1s seeking, and should 
be held accountable only for producing evidence that is "obvmusly 
exculpatory"38 or 18 '"clearly supportive of a claim of ~nnocence. ' '~~ 

In Bagley, the Court explained yet another definition of the ma- 
tenality standard. In a portion of his opinion where he addressed 
Bmdy's treatment of evidence that  merely tends to be exculpatory, 
Justice Blackmun indicated that  this "language [in Bradyl merely 
explains the meaning of the term 'materiality,'"SB and "does not es- 
tablish a standard of materiality because it does not indicate what 
quantum of likelihood there must be that the undisclosed evidence 
would have affected the O U ~ C O ~ ~ . ' ' ~ ~  Justice Blackmun, in a portion 
of his opinion joined by four other members of the Court, concluded 
that suppressed "evidence is material only if there LS a reasonable 
probability that, had the evidence been disclosed to the defense, the 
result of the proceeding would have been different."'n Justices Black- 
mun and O'Connor would apply this standard t o  all suppressmn cases, 
whether the defense made a specific request, a general request, 01 no 
request at all The other three Justices conclude that "thts standard 
is ' s f ic ient ly  flexible' to cover all instances of prosecutorial failure 
to disclose and all in~tances" '~ of suppression, and "See no reason to 
attempt ta elaborate on the relevance to the inquiry of the specificity 
of the defense's reque~t . ' "~ The Bagley standard places a heavier bur. 
den on the accused than the ongmal Brady rationale, where the 
accused in specific request canes needed to show that the undisclosed 
evidence would "tend to exculpate him,"" and It places B lighter 
burden on the accused than the Agurs standard, where he or ahe must 
show that the evidence creates a reasonable doubt. 

" Id  at 112 
'bid st 106 
d'ld at 101 
" Id  
"United Sterna v Bsgley, 105 S Ct at 3383 n 12 
"Id 
" I d  at 3384 (Blsclunun and OCannor,  Jd  ), id sf 3385 IWhte, Burger. and Rehn- 

.>Id at 3384 
*-Id ai 3386 lcancurnng opmianl 
" Id  
*Brady % Manland, 373 U S  sf 87-88 

quiet. JJ canemmg) (8greoing with Jubtiee Blaekmun's definition oi matenalltyl 
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B. CALIFORNIA V. TROMBETTA: 
MATERIALITY OF DESTROYED EVIDENCE 

As the Supreme Court debated the materiality test to be applied 
in suppressed evidence eases, the Court faced a related issue ~n Cal- 
Lforornia u. Trombetta.'6 whether the Constitution requires the police 
and the praaeeutian to "preserve potentially exculpatory evidence on 
behalf of defendants."'B The issue arises when the government has 
lost or destroyed certain evidence and the accused later wants the 
government to produce that evidence at  the trial. Existing standards 
from the faallure to disclose evidence c a m  are  difficult to apply to 
cases where the government has lost or deatroyed evidence. If the 
nature of the evidence is known precisely, the courts could apply the 
Brady. Agurs, or Bagley materiality standards. But unlike suppressed 
evidence cases, where the evidence can be presented to the tne r  of 
fact a t  a new trial, lmt or destroyed evidence is not available for 
further conaderation. Moreover, the precise nature of the lost evi- 
dence may be unknown or in dispute, requiring the courts to speculate 
on whether the missing evidence would tend to exculpate the de- 
fendant or would reasonably raise a reasonable doubt." 

In Tmmbetta, the police administered Intaxilyzer tests to the de- 
fendants to measure their blood-alcohol concentration, The Intoxi- 
lyner is a device into which the subject blows air; the air is captured 
in  a chamber, and the machine then uses infrared light to sense the 
alcohol level. After the test, the operator purges the machine with 
fresh air, and discharges the subject's breath sample. After being 
charged with driving while intoxicated, the defendants moved to sup- 
press the test results on the ground that the police did not preserve 
samples of the defendants' breath. The defendants alleged that, if the 
police would have preserved them breath samples, they might have 
been able to impeach the breath test After finding that the 
arresting officers had the capability of preserving samples of breath 
in addition to the samples that were collected in the machine, the 
Califorma Court of Appeal ruled that "where evidence is collected by 
the state . . . law enforcement agencies must establish and follow 
rigorous and systematic procedures to preserve the captured evidence 
or its equivalent for the u ~ e  of the defendant 

*'See California Y Trombetra, 467 U S  sf 486 
"The iaefa of the CBQS ere reparted ~n 467 U S  at 481-83. 
"Psople Y Tmmbetta. 142 Cal App Sd 138, 144. 190 Cal Rptr 319, 323 11983). 

quoted in California Y Trombetta, 467 U.S a t  483-84 

9s 



MILITARY LAW REVIEW [Vol. 118 

The Supreme Court began its analysis in Tmrnbetta by reviewmg 
the access-to-evldence standards established in Brody, Agurs, and 
related cases.S0 The Court noted that lost evidence cases present pe- 
culiar problems, and that  when the government unconstitutionally 
destroy evidence, courts have two alternatives: bar further prose- 
cution, or suppress the government's mast probative evidence.51 The 
Court compared the breath sample issue with the case of Kdl~on L. 
UnLted where F.B.I. agents destroyed preliminary notes that 
they made for the purpose of transferring data to final reports.J3 In 
applying the analogy the Court reasoned that breath samples come 
into the police officers' possession "for the limited purpose of providing 
raw data to the Intaxilyzer. The evidence to be presented at  t na l  was 
not the breath itself but rather the Intosilyzer results obtained from 
the breath sampled'64 Although It is not clear whether bad faith an 
the part of the authorities would have had any impact, the Court 
noted in this case that there was "no allegation of Official animus 
towards respondents or of a conscious effort to suppress exculpatory 
e ~ i d e n c e . " ~ ~  The Court limited the state's duty under the fourteenth 
amendment to preserving ''evidence that  might be expected to play 
a significant role in the suspect's defense."js The Court then estab- 
lished a two.part standard for testing the materiality of lost or de- 
stroyed evidence: the ''evidence must both possess an exculpatory 
value that was apparent before the evidence was destroyed, and also 
be of such a nature that the defendant would be unable to obtain 
comparable evidence by any other reasonable means.''5' 

The Court'sapplieatianofthis two-part test in Trornbetta illustrates 
Its meaning. Regarding the exculpatory value of breath samples, the 
Court acknowledged that they may have "conceivably contributed to 
respondents' defenses,"58 but "that the chances are extremely low that 

OOThe C o v n  dld not decide Bagley until a year later 
bxCaliforn~a ,, Trombetta. 467 U S at 487 The Court did not go beyond this state- 

ment inexplanngpoaaible remedies inthe event it would havefoundaviolation Other 
remedies besides barring p~mecution OT excluding evidence may be available 10 the 
trial cam? S i r  infra nates 263-314 and accampanying text. Even ii  the breath test 
evidence 18 suppressed. however. the pmiecutmn may prmesd dust 88 the defendant 
has "comparable evidence'' available ta establish his 01 her innocence, the pmseeutian 
has "camoarable evidence' to eifablish milt testimonv of the mei f in#  officers de- 
scribing ihe defendant's appearance, e a k l  over ph$ical actlons. a d  msnner of 
Speech 

~ 1 3 6 0  U S 231 '19611 
&'Id ar 242 
~'Callfornla Y Trombetta. 467 E S et 487-88 
LbM ai 488 
" I d  
O.7d at 489 
lBId 
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preserved samples would have been exculpatory. . . . In all but a tiny 
fraction of cases preserved breath samples would simply c o n W 6 @  
the breath test results. The Court stated that  the exculpatory value 
prong of the materiality standard IS "directly related to the reliability 
of the Intoxilyaer itself,"60 suggesting that  when the court considers 
the machine ta be reliable, the breath samples' materiality will be 
low, but if the machine was "truly prone to ermneou readings,"61 
the breath samples would have had a higher exculpatory value. Re. 
garding the "comparable evidence" prong, the Court stated that, even 
If the breath aamples would have been exculpatory, the defendants 
had other methods of attempting to challenge the test results The 
Court reasoned that  the defendants could have inspected the machine 
and its caiibration data, identified ~ O U I C ~ B  of interference with proper 
test results, and cross-examined the law enforcement officer in an 
attempt to establish operator 

C .  ISSUES REMAINING AFTER 
TROMBETTA 

Although the Supreme Court in Trombetto seemed t o  establish a 
clear test for judging the constitutional materiality of unavailable 
evidence, several questions remain to be answered. First, what is the 
effect ofgovernment bad faith an the outcome ofthe analysis? Second, 
when does evidence have an "apparent" exculpatory value? Third, 
what happens if the exculpatory value becomes apparent only after 
the evidence is unavailable? Finally, what is "comparable" evidence? 
Each question raises distinct ~ ~ s u e s .  

I .  The Effect of Bad Faith. 

The Trombetta Court noted that  the police officers acted with good 
and the court then proceeded to outline the new materiality 

standard. Given the Court's conclusion that, even if the breath Sam- 
ples would have been exculpatory, they would not have been material, 
the Court may be implying that the accused would have no remedy 
even if the government destroyed the evidence in bad faith. This 1s 

consistent with the Court's language in Agurs, indicating that "the 
constitutional obligation 18 [not] measured by the moral culpability 
or the willfulness of the prase~utar,"~' and that  "[)If the suppression 

" i d  
*Old n 10 
" i d  at 490 n 10 
B*id at 490 
" i d  at 488 
"United States I Agurs. 427 US at 110 
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of evidence results in constitutional error, it 1s because of the char. 
acter af the evidence, not the character af the p rose~u to r . ' ' ~~  It may 
be disturbing. however, to allow a prosecutor to proceed when the 
government has intended to hamper the defense and to prevent a fair 
trial As a state court noted after the Trombetto decision, "[tlhe fact 
that the defendant 18 'probably guilty' does not excuse lack of due 
process where there is conduct nsmg to the level of bad faith or 
connivance on the part of the state.''b6 

Vanous government actions could give rise to an inference of bad 
faith The obvious example would be a prosecutor's destruction of an 
item of evidence that he knows to be exculpatory. Another example 
could be a government representative's failure to preserve a piece of 
evidence when the evidence has no exculpatory value that 1s apparent 
ta the government agent, but the defense has requested that the 
evidence be preserved and has represented that the evidence 18 es. 
sential to the defense case? Negligent administrative practices in 
mamtammg control over evidence mag also support a claim of bad 
faith 

Tiombetto should not be interpreted to mean that government bad 
faith will never affect the outcome of a last or destroyed evidence 
case It 1s possible that individual e a ~ e ~  ofbad faith may be so extreme 
a8 to rise to a violation of due process regardless of the materiality 
of the evidence At a minimum, m y  possible bad faith should be 
considered in asaessing whether the evidence had any exculpatory 
value that was apparent to the government before the evidence was 
destroyed In cases where exculpatory value cannot be determined by 
m y  independent assesment,  the existence of bad f&h or animosity 
toward the accused may support an inference that the prosecutor or 
the police believed that the evidence was exculpatory. 

' & I d  
"Oihnn \ Coulrer 142 A112 109 112 688 P2d 1001. 1004 119841 
"See infra notes 305-08 and accompanying text 
edSe~,  e #  United States r Scott. 6 M J 547, 549 lb F C 21 R 1977'  lcaurt reporter 

and oihermrionnel *ere reroansible for loiraftaoe-recoidedreatimonrfrom m Article 
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2.  Determmmg Whether Missmg Eurdence LS Ezeulpatary. 

A second concern after Trombetto is the standard the courts will 
use to determine whether evidence had an apparent exculpatory value 
before the government last or destroyed it. In Trambetta, the Supreme 
Court, obviously impressed by the accuracy of the breath testing 
equipment, indicated that there wae a high degree of mathematical 
certainty that the destroyed breath samples were not exculpatory. By 
using this analysis, the Supreme Court seems to have accepted that 
in "a tiny fraction of cases, preserved breath samples"'0 could exon- 
erate a defendant. 

In determining the apparent exculpatory value of evidence, courts 
should consider other factors in addition to the degree of mathematical 
certainty involved. First, If the accused requests that  an item of evi- 
dence be preserved, the government is put on notice that the evidence 
may be exculpatory. The defense attorney, in preparing the caee, 
presumably is aware of evidence that may support an affirmatwe 
defense or may be used in raising a reasonable doubt. As the Court 
of Military Appeals noted in a Jenks Act case, "[tlhe defense counsel 
is the appropriate party to determine the effective use of [an1 agent's 
notes to discredit him. 'The question of whether an otherwise prod- 
ucible statement 1s useful for impeachment must be left to the de. 
fendant.'"" The government may grow weary of a defense counsel 
who requests the government to preserve and to gather numerous 
pieces of evidence, but the attorney may be attempting to insure that 
all possible exculpatory evidence is preserved until he or defense 
experts can analyze it. 

Another problem in d e t e n m n g  apparent exculpatory value LS a 
concern that, although missing evidence may not be apparently ex- 
culpatory when it  LS lost or destroyed, the missing evidence 1s of such 
a nature that It has the potential of supplying a complete defense. 
An example LS a Ninth Circuit pre-Trambetto caee, Hdlmrd u .  Spald- 
mg.'2 Hillrard was a rape cme where the missing evidence was a 
glass slide containing seminal fluid from the victim's vagina. The 
court recognized that a laboratory could make scientific comparisons 
between the seminal fluid and the accused's saliva and blood. "The 
results of such a test cannot positively identlfy a defendant as the 
perpetrator, but the test can conclusively exculpate an individual if 
the blood types do not m a t ~ h . " ' ~  The name analysis could be applied 

'°Californm Y Trambetta. 467 C S at 489 
.'United States \, Dixon. 3 M J 149. I62 n 7 IC Y A 19791 (quotmg Umtod States 

-'719 F 2d 1443 19th Cir 1983) 
" I d  at  1446 

v Jahnsan, 521 F2d 1318. 1320 (9th Cir 197C11 
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to the military's handling of urine samples m drug use prosecutions. 
The accused may have no quarrel with the accuracy of the laboratory 
teat establishing that the donor of the urine used illegal drugs, but 
the accused may be interested in testing the urine for blood type in 
an attempt to exculpate himself." To destroy the evidence before 
additional tests are conducted forecloses a possible defense, but the 
accused is unable to show that the evidence has any apparent eacul- 
patory value after the government has destroyed it. The Ninth Circuit 
appropriately phrased this concern: "In cams where the government 
has arbitrarily suppressed a sperm sample without affording the de. 
feme an opportunity to test it, requiring a showing of prejudice before 
a defendant may assert his constitutional right to the evidence places 
his rights in the unsupervised hands of the pr~seeution."'~ In cases 
where the missing evidence 1s such that it could be highly exculpatoly 
and the government should have been aware of its possible use, per. 
haps the courts could conclude that the evidence had an apparent 
exculpatory value, even though the evidence. if actually available, 
may not assist the defense a t  all. This would be especially important 
to an  accused who has no other evidence with which to raise a defense 

3 Exculpatoq Value Subsequently Discowred. 

Under the Trombetta standard, conclusively exculpatory evidence 
would not be considered material as long as the exculpatory value 
was not apparent before the government lost or destroyed the evi- 
dence. As distinguished from evidence that is impossible to evaluate 
after i t  I B  destroyed, such as breath or urine samples, the eharacter- 
istics of other items of evidence may have been sufficiently recorded 
to allow post-destruction analysis This evidence could be of mini- 
mally exculpatory value, such as evidence that would merely tend to 
exculpate an accused, or the evidence could be sufficiently strong to 
completely exonerate an accused. As long as the government did not 

'&For example, coneider the L B S ~  of m e  A m y  officer stationed at Fort Lewir Wash- 
maon. who Damcmated i n  a ~ l i n a l ~ b i b  

The inilia1 test of the  ample. and a subsequent retiat proved pnsifne 
far the presence afTHC. Collection afthe  ample was personally abaeried 
by the Company Commander and the Cham of Cuetody Doevmanfs in- 
dicated proper handling The ps i t ive  urine &ample fagether with samples 
af [the officer's1 blood and urme were provided to  an independent labo- 
ratory far eompariaan The mul fe  of the testa conducted by B Forensic 
Seraloglst, confirmed that the pomtws unne sample dld not come from 
[the offificer'sl body In  essence, the blood type of the poiit ire urine aample 
and [the offirer'31 blood type were dlserenl 

Disposition Form. DA Form 2496. A F Z H J M .  Office af the STaff Judge Advocate. I 
Corps and Fort Lewri, Ft Lema, Wash, to  Alcohol and Drug Abuse Prevention and 
Contra1 Office subiect Urinalvsia Teirine Procedure 119 A m  1986) 

.'Hdhard I Spdding. 719 F 2d at 1446 
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destroy the evidence before its exculpatory value became apparent, 
the accused LS entitled to no relief under Trombetta because the gov- 
ernment has not violated his due process rights 

An example of how the Trornbetta standard affects the subsequent 
discovery of exculpatory value is the California case ofpeople v .  Gon- 
~ales . '~  The victim of an attempted robbery wrote the letters "g-u-i. 
I-t-y" on a piece of paper to record the spelling of a tattoo on the 
robber's a m .  The police, however, lost the piece of paper prior to 
finding a suspect, and the eventual defendant had a tattoo that read 
"g-u-I-i-t-y", an incorrect spelling with the letters "i" and "1" trans- 
posed. At the time of the trial, the victim could not remember what 
he had written. The parties agreed, however, that  the victim had 
originally spelled the word comectly, and the California appellate 
court that considered the case before the Trambetto decision ruled 
that the defendant was entitled to a jury instruction conclusively 
establishing that  the victim had spelled the word correctly." In con- 
sidering the mme cam after Trombette, the court ruled that the de- 
fendant was not entitled to any relief due to the last For- 
tunately, the defendant was not a t  a complete disadvantage, because 
the police officers were available to testify that the victim had cor- 
rectly spelled the word.'e 

Umted States v. ScotPo is an example of how such a situation could 
easily arise in a military setting. In Scott, the Article 32 investigating 
officer tape-recorded the testimony of witnesses a t  the pretrial Article 
32 hearing, but his report presented the testimony in summarized farm. 
The defense counsel later requested the tapes, but the government 
was unable to find them. At trial, certain witnesses made statements 
inconsistent with their Article 32 hearing testimony, but the sum- 
marized transcripts apparently were insufkient for impeachment 
purposes. The appellate court, in reviewing the case under the Jenks 
Act, declined to apply the Jenks Act's gwd faith exception, and held 
that the trial court should have excluded the relevant witnesses' tea- 
timany." Aside from Jenks Act considerations, the courts would af- 
ford the accused no relief under the current Trombetta rule, because 
the exculpatory value of the tapes was not apparent until the wit- 
nesses testified a t  the trial and after the government had destroyed 
the tapes, even though the accused would have no comparable im- 
Deachment evidence a t  the trial. 
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Although the Supreme Court finds no due process violation when 
the government loses or destroys evidence with a latent exculpatory 
value, the accused is nevertheless a t  nome disadvantage: he cannot 
present the trier of fact with all of the relevant exculpatory infor. 
mation. In some eases, this will make no difference, and the accused 
will be convicted even if the misang evidence were suddenly avail- 
able. In other cases, however, it is conceivable that the missing BYL- 

dence could affect the verdict. As the Supreme Court stated in the 
context of the government's use of perjured testimony, a remedy should 
be warranted "if there 1s any reasonable likelihood that the false 
testimony could have affected the judgment of the jury ''82 The Court 
repeated B similar standard in a c a ~ e  where the government deported 
a witness whose testimony was not known at  the time of deportation, 
a situation similar to the loss or destruction of e ~ i d e n c e . ~ ~  Thus, where 
the exculpatory value of lost or destroyed evidence becomes apparent 
after It IS no longer available, the courts should fashion remedies to 
restore the accused's ease to its original strength 

4 .  Defining "Comparable" Eudence.  
If the accused learns that evidence IS exculpatory only after the 

evidence is unavailable, the due process clause does not afford any 
protection if the accused can "obtain comparable evidence by other 
reasonably available meana ''a4 The only definition of "comparable 
evidence" offered in  Trombetta is "alternative means of demonstrat- 
ing , . mnocence "65 The Supreme Court explored the alternative 
means available to the Trombetto defendants, and concluded that 
these means satisfied the "comparable evidence" prong of the mate- 
riality standard. In Ita analysis of this prong, the Court assumed for 
argument purpses  that the breath test was mamurate and that the 
breath samples would have been exculpatory,8E obviously an a8- 
sumption of a very strong exculpatory value. Although It IS clear that 
the Trambetla defendants had other methods of attacking the breath 
test results, ir 18 equally as clear that no alternative method would 
be as strong as having B preserved breath sample that showed a 
"legal" blood-alcohol level. Perhaps the Court's far.reaehing language 
should be viewed in the context that  the Court seemed firmly con- 
vinced of the defendants' guilt, 8 6  evidence by LtS conclusion "that 
the chances are extremely low'"r that the destroyed evidence would 

"Unrted States I Aguri. 427 U S  at 103 
.ispa Unlfed States, Valsnzuda-Bemal, 46s U S  858, 873 r1982i 
"Callfamla Y Trombetra. 467 US at 469 
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have assisted the defense In close factual cases, courts may be more 
cautious in stating that alterative evidence is "comparable" t o  the 
destroyed evidence. 

The Sixth Circuit elaborated on the meaning of '"comparable evi- 
dence" in Elmore o Foltr.8B "AI1 that msttem is that some reasonably 
alternative means exists for attempting to do what one would have 
attempted to do with the destroyed e ~ i d e n c e , " ~ ~  even ifthe destroyed 
evidence would have been the best available evidence. In a contested 
case, the defendant's ultimate goal is to avoid a conviction, and the 
defense use8 any available exculpatory evidence to achieve an ac- 
quittal. Some evidence conceivably is much more exculpatory than 
other evidence, and is not "comparable" m the sense that it will have 
a different effect an the fact finder. This is evident from the Supreme 
Court's assessment of evidence that  fits into aueh categories as evi- 
dence that will "tend to exculpate" the accused?O evidence that has 
a "reasonable prababihty"of affecting the verdict,8' and evidence that 
actually "creates a reasonable doubt."g2 A broad meaning of "cam- 
parable evidence" would swallow the rule and render it meaningless, 
because every defendant has at  least some means of atracking the 
prosecution's case At a minimum, for example, the defense has the 
alternatives of cross-examining the government's witnesses and pre- 
senting the accused's testimony. It does not seem fair ta conclude that 
cross-examination of government witnesses is "comparable" to other 
evidence that would exonerate a defendant 

The Arizona Supreme Court has expressed its concern when alter- 
nate means are not necessarily of the same type or character of e ~ -  
denee as the destroyed ev1dence.9~ In another breath sample case, 
that court focused an the accused's "right to test incriminating evi- 
dence . . [where] the defense has little or no recourse to alternate 
scientific means of contesting the test results ''M Thus, this court was 
concerned that the accused should not be deprived of scientific evi- 
dence, and the court was not satisfied in  knowing that the accused 
had other avenues of attack. This nmmwei view of what constitutes 
comparable evidence therefore focuses more closely on the character 
of the lost evidence, rather than on unrelated categories of evidence 
such a8 impeachment material or general cross-examination 

is768 F 2d 7 7 3  16th Cir 19851 
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The narrow view 1s the better view, because i t  leads t o  a fairer 
result Although every criminal defendant has alternate means of 
challenging the government's case, these alternate means exist in- 
dependently of the missing evidence, and they would be available to 
the accused even If the missing evidence were suddenly available. 
The broader view accepts the proposition that It IS permissible to 
subtract from the pool of evidence available to an accused, while the 
narrower view attempts to r eawe  what the accused has lost. 

D. TROMBE'M'A IN THE MILITARY 
COURTS 

1 United States ~1 Kern 

The Court of Military Appeals first applied the Trombetta rule in 
Umted States i Kern? The accused was charged with larceny of 
government property of a value of $2647.72.8' During the mvesti- 
gatian into his activities, the accused admitted that he Stole the prop- 
erty, and he returned the stolen property to the investigating agents 
After the agents photographed and inventoried the property, they 
obtained the trial counsel's consent to return the property to the 
military supply system. When the property was returned to the users, 
it apparently was no longer identifiable nor available far production 
as evidence a t  the trial. Therefore, the defense moved to dismiss the 
charges on the ground that the government could not produce the 
evidence The militaryjudge denied the motion, because the lass of 
the evidence did not prevent the accused from defending against the 
allegation that he committed a larceny. The valse ofthe alleged stolen 
property does. however, affect the maximum sentence upon canvic- 
t i m S r  The trial judge therefore ruled that, because the evidence was 
not available for court use, the accused was unable to challenge ef. 
fectively the government's allegation of the property'k value The 
milaary judge amended the specification by changing the property's 
alleged value from an amount in excess of two thousand dollars to 
an allegation that the property was "of Some value." This remedy 

sa22  M J 4e rc M A  1986) 
"The facta are reported id at 50 
pTSii MChl 1984 Part IV, para 4 6 e l l l  miming the maximum punishment for l a r  

W"Yl 
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reduced the maximum punishment to the lowest maximum allowed 
for a larceny conviction.88 

After reviewing the basic principle that  the government may not 
deliberately suppress exculpatory evidence?$ the Court of Military 
Appeals stated that  Article 46, Uniform Code of Military 
"seems to go beyond this constitutional minimum"'"' by granting the 
defense the same degree of access to evidence that the government 
possesses. Because Article 46 "makes no distinction as to types of 
evidence, an accused 1s entitled to have access to bath exculpatory 
and inculpatory evidence."'0z The court recognized the problem, how- 
ever, "in articulating a rule which applies to the loss or destruction 
of evidence which is not 'apparently exc~ lpa to ry . ' " ' ~~  Although the 
court conceded that  the accused's discovery nghts  and access to BYL- 

dence have been mure liberal in the military justlce system than in 
the civilian setting, the Court of Military Appeals concluded without 
reference to any other precedent or authority that military law ''does 
not place stricter requirements on the government to preserve evi- 
dence which is nut 'apparently exculpatory' than is requlred of the 
states under the fourteenth amendment to the Constltutmn. The rule 
announced In Trombetta satisfies both constitutional and military 
standards of due process.. . ."104 The court went beyond Trombetta, 
however, by adding that  "the burden is upon the to es- 
tablish that  the unavailable evidence satisfies the two-part materi- 
ality standard. 

Even though the Court of Military Appeals unhesltatmgly applied 
the Tmrnbetta materiality standard to  this case, adoption of the Trom- 
betta rule as the military due process standard was not necessary for 
the court to uphold the accused's conviction in Kern. First, unlike a 

P'The maximum penalty ID the mihtary for lsrceny of property of B value m excess 
a i  $100 00 IS a dishonorable discharge, forfeiture of all pay and sll~wances and con- 
finement for five y8ars. whereas the maxLmum penalty for larceny ofprap&y worth 
;;;;fm;n;;:rl;l; ~ ~ ~ ~ ~ d ~ ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ l ~ ~ ~ ~ ~ l ~ ~ ~ ~ ~ ~ ~  ;I;yel,m: 
clvded an intermediate penalty af confinement for m e  year, 8 bad-canduct discharge 
and forfeiture of all pay and s l l o ~ a n ~ s s  11 ths value af the property w m  more the" 
$60 00 but le i8  ihan or equal ta $100 00 Manual for Coultl.M&lal, Unlfed Stabs. 
1969 (Rev ed I, para 127c lheremaiter MCM, 18591 

'PUnited State8 Y Kern, 22 M J at 51 
'"Uniform Code ofMiliiary Jv~flce art 46,lO U S  C sedmn 546 11982) Ihermaner 

,,?MTl 
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breath sample case, the unavailable evidence in Kern was not of such 
a nature that the court would have to speculate on the general nature 
and qualities of the evidence. It 18 impossible to perform a blood- 
alcohol analysis on a sample of breath that a breath testing machine 
has long since discharged into the air It does not require speculation, 
however. for an expert witness familiar with the value of military 
property to examine photographs and inventories of over two thou- 
sand dollars worth of government equipment and to conclude that 
the property's value is more than one hundred dollars,10B the threshold 
value that the government must prove for the accused to be eligible 
for the maximum senten~e. '~ '  Second, the posture of this case did not 
require the Court of Military Appeals to adapt a new military due 
process standard After the trial judge changed the allegation of value 
to "of eome value." he removed any possible prejudice to the accused 
from the case, and probably gave the accused more of a remedy than 
the circumstances warranted lo' Since the trial judge granted a rem- 
edy, he apparently found that the government violated the accused's 
rights of B C C ~ S S  to the evidence, or else he was removing any possible 
prejudice in the event the appellate court8 would find a violation. The 
Court of Military Appeals stated that "[tlhe military iudge properly 
applied the law here . . . [The] appellant was not harmed by the 
government's inability to produce the property."1oB The court could 
have decided Kern by concluding that,  even if the government did 

' T h e  1969 Manual provided the following discussion of pioofofralue 
Value 1% a queatmn of fact t o  be determined on the basis of d l  rhs 

comoetent eiidence oresented When the oia~ertv alleeedlv s f~ len  IS an 
~ t e m '  lasued OT provied from Gauernmsniro;rce;. fhe"pr& hered ~n an 
official publicatian far that pmpert~ at the t m e  of the theft 1s admmmble 
ab evidence of L ~ P   slue The m i c e  listed I" the official oubliratian 1s 
not C Y ~ C ~ Y L ~ Y ~  as fa the value of the >fern. and other competent evidence 
11 admissible on the weation a i  L t i  condition and > d u e  - L . . . . .  . . .  
r X T  

! I '  
MCM. 1969. para 2000(7) l h i a  explanation 18 aubrtant~ally repeatsd ~n MC!4 1984 
Pan lV,  p ~ r a  46erlr(g) At the trial m X s m .  the government had phatagraphs and 
~nventor~ea of the property, and rhe muratlgafwe agents had dehvered the spec~fic 
pmpeny ~n quebtian to a battalion b up ply affieer. United Stated Y Kern 22 hl J 81 
50 The court should have been able tc make findings 8s fa whether the property *a i  
worth mom rhan 5100 00. eipecially if the bartalion &upply officer rovld hare teitified 
as t o  his o p m m  of the pmpeny'i vslue 

>"The milifsly judge sentenced Kern fa B bad-conduct &%charge, forEeirvre of 5200 00 
pay parmonfh fortwa manfhi conf inemen t fo r t~omonth i  andreductiontopa? made 
E-1 United Stares 1. Kern 22 M J at 50 

'".see nore 98 

loaid sf 52 
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vialate the accused's rights in the case, the trial judge awarded an 
appropriate remedy and removed all prepdice to the accused. The 
decision as to whether to absorb Tmmbetta 8 8  the standard of military 
due process would then have been left ta a future case with more 
suitable facts. 

The court's imtial concern that  dismissal of the charges would be 
required If the government violated the accused's rights to production 
of the evidencel'omay have fueled the court's rush to review the case 
under the Trombetto rule. As the court later concluded, however, "the 
trial judge may fashion such remedies as are appropriate to protect 
the fundamental rights of the accused.""' If the military judge would 
have granted no relief a t  the Kern trial, the Court of Military Appeals 
could have sent the cam back for a new sentencing proceeding after 
holding that  the maximum sentence would be that  for stealing prop- 
erty "of some ~ a l u e . " " ~  Thus, If the court would have proceeded more 
cautiously, It might have given more consideration in subsequent 
cmes to the rationale behind the military's liberal discovery rules. 

Although the court adopted the Trombetta rule, it certainly did not 
condone the government'e conduct m disposing of the evidence. The 
court cautioned that  government prosecutors should give notice to 
the defense when the government desires to dispose of emdence, "thereby 
allowing the defendant to conduct an independent examination of the 
property and placing on the defense the onus of requesting that prop- 
erty be retained for use a8 evidence a t  trial. This should bring to light 
any nonapparent exculpatory value of evidence to the defense 
ease. . . ."'ls The court based this suggestion on "the rule of reamn 
. . in dealing with ev1denee,""' which requires "a diligent effort by 
prosecutors to preserve and protect exculpatory evidence and make 
It available to the accused for use in his defense."116 

2 United States v. Garries. 

Four months after Kern, the Court of Military Appeals decided 
Wmted States u. Garr~es,"~ a more appropriate application of the 

"'The court specified rwo i s e u e ~  for review, parallelling the ''apparent excu lpato~  
vdue'' and "comparable evidence'' prongs a i  the Trambetto materiality standard. in- 
dicairng that d the accvsed were auecessful, the government would be barred from 
pmbecutmg him See id sf 50 
"-Id. at 52 
lL'The Supreme Coufl'%remedymBmd> L Maplandwasnot tadamasthechargee. 

but rather t o  send the esse back for B new sentencing proceeding Brody. 813 U S. at 
90-91 

lL'Umied States v Kern. at  52-53 
"*id at 53 
"lid 
"-22 Y J 288 (C M A  19861 
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Trombetta rule. In Garries, the State of Colorado onginally attempted 
to prosecute the accused for a murder that the accused committed on 
an Air Force base. During the original mvestigation, state police 
removed certain items from the accused's government quarters and 
from his automobile, because they apparently contained blood stains. 
The police sent the items to the F.B.1 laboratory, where technicians 
consumed the stains during testing. Because the F B I .  consumed the 
stains without granting the accused acces~ to the stains or to the 
testing procedures, the Colorado state courts subsequently suppressed 
the blood Stain evidence and the state prosecution termmated l L 7  The 
Air Force later tried the accused by court-martial for the name offense, 
and the military judge denied a motion to suppress the same evi- 
dence."$ When the accused appealed his case, the Supreme Court 
had already decided Trombetta, and the military appellate courts had 
no difficulty concluding that the accused did not satisfy the burden 
of showing that the destroyed evidence met the Trornbetta materiality 
standard 

The Games  court could have analyzed the case under clearly es- 
tablished military rules before exammmg the facts under the con- 
stitutional minimum standards As with Kern, the court was only 
slightly concerned about the potential application of An& 46 ofthe 
Uniform Code of Military Justice. If the court would have applied 
Article 46 to Garries, It would have found no violation. Although the 
laboratory that destroyed the evidence was a federal organization, 
the F B I .  conducted the analysis pursuant to the atate's iequest.'2D 
Thus, the military prosecutors and investigative agents arguably did 
not violate Article 46; the State of Colorado had control over the 
evidence when the F.B.1 consumed the blood stains. The accused and 
the military prosecuting authorities had equal access to the evidence 
none Further, the Court of Military Appeals apparently had little 
sympathy for the accused, because the court was unwilling to conclude 
with certainty that the F.B.I. actually destroyed all ofthe blood stains 
A footnote in the opinion reveals the court's speculation that Some 
blood may still have been present on the real evidence when the 

;nited Stares v Garnea. 22 I1 J at 292 Iclflng People v Garneb. 645 P 2d 

"Sea id 
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evidence appeared in court.'2' After deciding that  the government 
did not violate any military access to evidence rules, the court could 
then have moved on to discuss the constitutional minimum stan- 
dards.122 This would have drawn sufficient attention to the impor- 
tance of Article 46, even though the government satisfied that rule's 
requirements. 

The court did, however, acknowledge Some Article 46 concerns by 
advising the government how to  handle similar evidence in future 
cases. After reviewing the general principle that  the defense is en- 
titled t o  equal access to the evidence,'z3 the court said that  "the better 
practice is to inform the accused when testing may consume the only 
avah.ble samples and permit the defense to have a representative 
present."'z41n afootnote, the court continued "If the testing had been 
done by the military or a t  its request, a different result might be 
required. In that  situation, it would be difficult to excuse the failure 
ta provide notice to the defense.''126 Thus, the court implies that It is 
possible to meet minimum constitutional standards in the area of loss 
or destruction of evidence and yet violate Article 46's safeguards. 
This is consistent with the court's earlier recopition in  Kern that 
Article 46 affords more nghts  t o  the accused for access to evidence 
than does the due process clause of the 

3 Urinalysis Cases. 

Urinalysis cases in the military justice system are as ripe for liti. 
gatian over the destroyed evidence issue as are drunk driving cases 
in  the civilian content. The typical case would be a prosecution for 
using illegal drugs, with the government using a urinalysis test result 

'"'Apparently qnotmg from the record of tnal ,  the Court af Military Appeals noted 
At the time of fnal, still remammg on the exhibit were 8aversl ''very 
~ u s p ~ c ~ o u s "  stains which rhe defenie expen testified would lead him t o  
test further "for the presence of blood" Although this exhibit was w a i l .  
able for further resting. the defense apparently did nor have It tested by 
i ta  expert Thus. it appears that appellant may not have been totally 
deprived of the opportumty for independent bating 

United States Y Gamles. 22 M.J m 292-93 n 6 
sn'See infra text accompanying note 243 
'"'United States v Games. 22 M J at  293 
'"'Id 
'*'Id n 6 The court inserred this footnote after I t  ateted ~n the opinion that. under 

the circumstances of this case, ~r found no prejndice. Id The court thus hinted that  it 
may hnd preiudne d mrlifary authoritlee are responsible for destroymg evldmce In 
view ofthe eummary disposition I" United Stales Y Frost, 22 M J 386 IC M A. 1986). 
however, which the court act~a l ly  published two weeks prior to the dats a f t h e  Garrra 
opmon, the court may not find prejudice even d the goiemmenl IS responsible for 
destruction of the evidence See infm notes 137-40 and mcampanying text 

"'See United States Y Kern. 22 M J  49, 51 iC M A. 19861 

113 



MILITARY LAW REVIEW [Val 118 

as the primary evidence of drug use.'" Typically, numerous " m e  
samples are collected locally, and the samples are shipped to a drug 
testing laboratory far analysis.'2s Administrative regulations require 
the commanders and the laboratory to preserve positive urine samples 
until the conclusion of any disciplinary Preserving the 
evidence ensures that It 18 available for trial use, and also that It IS 
available to both the prosecution and the defense for any further 

If the urine sample 1s destroyed, the accused could seek 
appropriate relief from the military judge because of the loss or de- 
struction af evidence. 

Urine sample eases involve some different issue8 than breath sam- 
ple cases. First. the cham of custody of a breath sample does not 
become an issue in B drunk driving trial. When a soldier's commander 
collects numerous urine samples and sends them to a laboratory, 
however. the proaecutor must establish the cham of custody of a pas- 
itive sample before the test results are admissible against the ac- 
c ~ s e d . ' ~ ~  Thus, the accused may not only be interested in retesting 
the sample to ensure that the sample is truly positive, but he or she 
may also be interested in challenging the chain of custody Besides 
closely examining the government's documents and cross-examining 
the chain of custody witnesses, the defense could attempt to challenge 
the chain of custody by analyzing the urine sample for blood type 
charactenstics to determine whether the pomtwe sample oripnated 

L1-Sss e g , Lrmred States r Ford. 23 >I J 331 IC M A  1987, lproseeutmn based I t s  
case againat the accused on the result& of v a m u ~  laboratory t e ~ f i  on his urine and 
expert testimony explaining them). Unrfed States v Murph). 23 M J 310 IC M A  
19871 lproeecvtian based Its ease on one pmtive urine iamplel 

'"Uepanment oiuefense pidelmes for a d m m x t m n g  the unnalyni program are 
contained in Dep'f of Defense Directire Yo 1010 1. Drug Abuse Testing Program. 
Encls 2-3 lDec 28, 19841. as changed hi Uep'f of Defense System Transmittal No 
1010 1 .rh 1. Dee 12, 1986) The guidelines state that tho military departments will 
maintain B dacumenfed chain of custody of the urine iamples. id at  E n d  2, and that 
the drug teairng labaratoriei uill preserve positive ~amplss  unnl the C D ~ C ~ U B ~ O ~  of 
adverse judicial or adminibfrative proceeding%. id a t  End 3 

x18'The Army has implemented > t i  drug testing program ~n Dep't of Army. Reg S o  
600-85. Perionnel-General-AlEohol and Drug Abuse Prevention and Control Pro. 
gram. ch 10 13 No%, 19661 ihereinafter AR 600-851 The regulation maker the unit 
commander reapamble for ensunng ''that thoae p o ~ m v e  ~peeimena that will be used 
~n UCMJ or adverse administrative actions are retained by the ilabarator~l until the 
action IS complete " AR 600-85. para 10-4r851 

""United States v Scholr. 19 I5 J 837 I N  bl C M R 19841 
">For example I D  Onlted Statee Y Murphy 23 M J 310. 311 l C M A  19871 the 

coun summanzed that the governmentpraduced"various uitneswe from the command 
cmncernmg the command procedure8 for taking the specimen from ~ p p d l a n r .  mailing 
n ta the labarator), i ta  return to command and ~ t s  presence I" the iowlrmm" AR 
600-85 mLlines a rigid cham of custody procedure for the Army's program "The cham 
ofruitody must account far each mdi\idual urine specimen m groups of 12 or le is  from 
the time af c ~ l l e c t m  of the urine ~pecimeni until final analysm at the drug testing 
laborator) " .AR 600-85. para 10-5b 
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from the accused.13z Second, in a drunk driving trial, the defense can 
cross-examine the police officer who operated the breath testing ma- 
~ h i n e . ' ~ ~ I n  a urinalysis tnal ,  however, the government is not required 
to produce the drug testing machine's operator a t  the trial. In the 
usual ease, the government could merely produce mme laboratory 
official who could explain the testing procedures and the testing re- 
s u l t ~ . ' ~ '  In a urinalysis trial, then, there is no guarantee of being 
able to cross-examine the machine's operator in an attempt to show 
operator m o r  a s  is possible far a breath test. 

In addition to Kern and Games, the Court of Military Appeals had 
the opportunity to rule on at  least two urinalysis cases in  1986 where 
the government was responsible for the destruction of the urine sam- 
ples. The court previously had granted petitions far review to consider 
whether the military judge properly admitted the urinalysis results 
into evidence under these  circumstance^.'^^ After the court decided 
in Kern to absorb the Trombetta materiality standard as a military 
due process standard, however, the court affirmed bath urinalyam 
convictiona in summary dispositions.'86 

UnitedStatesu.Frost,'3'oneofthe twoaffirmedceses,isaneaample 
ofhow the government consumed the urine sample in the drug testing 
process. After the government initially tested the sample, the defense 
requested a portion of the sample for testing a t  a laboratory that the 

'"See mpm notes 72-74 and accompanying text 
"'See California Y Trambetta. 467 U S  479. 490 I19841 
"'In United States Y Harper, 22 M J 157 (C M A 1986). the government called the 

officer in charge of the drug testing labratory to testify ''con~eming the aperafm of 

'"The court granted the fa l lo~ lng  msue m United S lo ls  b Frost 
mether the military judge erred to the anbatantla1 prqvdlee of the ap- 
pllsntbydenpgdefense mmgeh motlantadmrmre theehargeafmngful 
useofmaruuana when the~vid*nceofgvlltwa.takenfromavrineaample 
that was subsequently destroyed ~n violation of sfandard pmcedvres and 
aRer a defense request had been made to preselve the sample 

United States Y. Frost. 20 M.J 365 IC M A 1985) (order granting petition for review). 
In tho second c a e ,  the court was less specific "Were the results o f a  mnalyns  ~ m -  
properly admitted into evidence"' United States V. Krueger, 20 M J. 11 (C M A 19851 
rnrrl.r n*t,t,"n fnr --",*.d ..... ........ D r  _.......... . 

'TJnited States Y Froat. 22 M J 386 IC M A  1986): United States v Krusger, 22 

'"The Air Force Court of Military Rev~ew' i  opimon IS published at 19 M J 509 
M J 210 IC M A 1986) 

IAF C M R 1984) 
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defense would When the government laboratory personnel 
removed a portion for the government's retest, they inadvertently 
destroyed the remainder of the sample. After this retest, the govern. 
ment performed yet another test on the previously removed portion, 
and the government sent a small portion to the accused's laboratory 
at  the same time. The accused's laboratory, however, reported that 
the small amount of urine it received was not s d c i e n t  to perform 
the desired tests. By the time the Air Force Court of Military Review 
reviewed the accused's conviction, the Supreme Court had decided 
Trombetta, the Court of Military Review held that, because the de- 
fense "examined and cross-examined e~ tens ive ly" '~~  the laboratory 
personnel, the court.martia1 "adequately pmtected the accused's nghts, 
and we find no error in admitting the test results."140 The reported 
opinion does not indicate what type of scientific tests the accused 
wanted hi8 laboratory to  perform or which government laboratory 
personnel testified at the trial. 

111. MILITARY RULES APPLIED TO LOSS 
OR DESTRUCTION OF EVIDENCE 

A. MILITARY DUE PROCESS 

"'United State? Y Frost. 13 M J  a t  510 
"sld at 510 
"Old. 
lahAithough the Supreme C o w  eifabliahed the TrombelLo standard under the four. 

teenth amendment. SIP California v Tmmbetta, 467 U S  473, 431 (13841, the c o w  
undoubtedly would have applied the same standard under the fiRh amendment See 
id at485,wheretheCavfslatedthatAgurs.whrchint.rpreted thehfthamendmenf's 
due P T O C ~ B B  c l s u ~ ,  applies ta the states through the fovrteenih amendment 

'.'Several state eovrts  have adopted the Tmrnhtla standard e8 the due prmess 
etandard under their o m  $taw law See, o g ,  People Y Doluales. 173 Cai App 3d 
566,573,224 Cal Rptr 353, 658-53 (19361 (mdfying  ~81ller decieion that defendant 
-88 entitledto *jury instructionanthe eharaelensfm ofthe masmgemdence), Homer 
Y State, 474 Sa 2d 1133, 1135-96 (Fla 13851, Stste Y Albnght. 110 Idaho 748. 743 
713 P 2d 1186. 1137 (13861: People v Jordan. 103 Ill 2d 132,210-13.433 N E  2d 563. 
578-73 113841. Stat. Y Cassls, 136 N J Super 462, 463-71, 437 A 2 d  766, 769-70 
[Super. Ct App. Dw 1385): State Y Purdon, 24 Ohio App 3d 217. 213, 494 K E 2d 
1154, 1157 (1365). Commonwealth v Gamber, 352 Pa. Super 36, 41. 506 A 2 d  1824, 
1327 (13361, State Y Willisms 480 A 2d 1333, 1330 I R I  19841 
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prosecution is responsible for the loss or destmction of e~ idence . "~  
Although federal civilian courts must follow the Supreme Court's 
minimum standards,'M the same is not necessarily true for the mil- 
itary courts. As with individual states, the military justice system 18 
free to set standards that are higher than the constitutional minimum 
standards. 
In Umtnited States u .  Clay,14s one of the Court of Military Appeals' 

first eases, that  court initiated a doctrine known a8 "military due 
process," a doctrine that  the court would eventually use in holding 
military courts to higher standards than the constitutional standards 
that  apply to civilian courts. In Clay, the president of the eourt-mar- 
tial closed the court far deliberations without instructing the court 
members an t h e  elements of the offense, the presumption of innocence, 
and the burden of proof, even though the Uniform Code of Military 
Justice required him to give these ~ns t ruc t ions . ' ~~  The Court of Mil- 
itary Appeals, in beginning to a ~ ~ e r t  Its control over the military 
justice system,"' searched for the basis of due process Ln the military 
system. The court found the basis in the specific provisions of the 
Uniform Code itself. "There are certain standards . , , which we must 
demand be observed in the trials of military offenses. Some of these 
are more important than others, but all are of sufficient importance 
to be a significant part of military law.""8 After adapting the phrase 
"military due process,"148 the court stated that  military due process 
standards would be based on the laws of Congress and not on the 
Constitution. Effectively circumventing the Uniform Code's harmless 
error rule,'" the court held in Clay "that the failure to afford t o  an 

""State CDYTLS and legislatures. of mume, remam h e  to adapt more ngorous aafe- 
warda governing the admissibility af seentific evidence than those Impoaed by the 
Federal Constitution " California Y. Trombetta. 467 U S  a t  491 n.12. L a  Montano v 
Superior Court. 149 An.. 385. 389. 719 P.2d 271. 275 (1986) ldue pmeeas elsme of the 
Ariiona Constitution g u ~ ~ a n f a e i  OW1 mupecti B f u r  chance to obtain evidence of 
sobriety a t  the only time the evidence is availablel. People v Sheppard. 701 P.2d 49, 
52 (Cola 1985) (poiice muat employ regular procedures m preaelve evldence that  they 
could reasonably foresee might be favorable to the defense: state IS responsible even 
d the lmi of the evidence 18 inadvertent and not the result of bad faith1 

Elmsre Y Foltz, 763 F 2 d  773, 778 (6th C m  1985). United States v 
F 2d 307, 333 (5th C n  19841, c m  denied, 471 C S 1106 (1985): United 

sumption af a general ~upemisori mle over the admmstratmn of mlhfary I Y B ~ I C ~ .  ~n 
h8ht of the UCMPI Imntatmns on i ts powersl. 

"*United State8 I Clay, 1 C.M A. a t  77, 1 C M R at  77 
"""Far lack a i  B more deseriptwe phrase, we label the pattern a i  'military due 

pmceia' and then point to the minimum standards which are the framework for this 
concept and which must be met before the acevsed can be legally convicted " Id 

L""A finding 01 senfence of a couR-martial may no% be held mrorrect on the ground 
of an error of law unless the error materially prejudices the substantial nghta af the 
aceuaed " UCMJ a n  Wk), gee Idhe. supra note 147, at  19-80 
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accused any of the enumerated rights denied him military due process 
and furnishes grounds far us to set aside the convxtmn.''161 In jus- 
tifying the harsh remedy for a wolation of military due process, the 
court believed that "[tlhere is importance attached io a benefit given 
by Congress, and the importance should not be diluted by an as- 
sumption that doubtful case8 call for Its protection but those appear- 
ing t o  be certain permit it to be discarded ''162 

As the doctrine of military due process evolved, the Court of Mil- 
itary Appeals recognized that certain constitutionally required stan- 
dards also would be included in the concept of military due process. 
As the court concluded in L'mted States b. J a c ~ b y , ' ~ ~  "the protections 
in the Bill of Rights, except those which are expressly or by necessary 
implication inapplicable, are available to members of our armed 
forces."154 As the court's original Chief Judge later wrote, "military 
due process begins with the basic rights and privileges defined in the 
federal constitution. It does not stop there. The letter and the back- 
ground of the Uniform Code added them weighty demands to the 
requirements of a fmr tna l  ''16s As a result, military due process 
includes, a t  B mimmum, certain constitutional due process guaran- 
tees; and the specific military procedural safeguards provide addi- 
tional guarantee8 that protect the military accused. In addition to 
recogmzing that military due process 1s more protective of an accused 
than constitutional minimum due process, the court also realized that 
an automatic reversal is not necessary whenever the government 
violates one of the Uniform Code's p r o v ~ s ~ o n s , ' ~ ~  even though a re. 
versa1 will be required in many circumstances 

Unlted States Y Clay 1 C M A 81 78. 1 C.M R at 18 
I d  at 61-82, 1 C Y R at 61-82 
11 C hf A 428. 29 C M R 244 t19601 
Id at 430-31, 29 C M R  at 248-47 

'"Qumn, The Unbfid States Court ofMi l i fory Appeals and Mililvri Due Process 35 
St John's L Rev 226 232 119611, quafed an l arren .  T h B d l  oiRaght8 and the M ~ l l f o i i  
3 1  X Y U L Roi 181. 169 <I9621 Chief Justxe Wsrren's article i d  repnnred under 
the same title at YII L Rev Biesnt Issue 249 $19751 

Ls'See, e 8 ,  UnrUd States Y. Applewhite, 23 M J 198. 199-200 IC Y A 1967 lcourt 

B C C S ~ I  to  B witness, mum retuned the care for B limited hearing to  determine what 
mformafion the W L ~ ~ ~ B I  * o d d  provide: court would later consider this miomstion I" 

a a m m g  prejudice to the accusedl 
"'See, 0 8  United Stater v Taledo. 15 M J  265, 266 l C M A  19831 'conviction 

reversed where military due pmcela required gavirnmenf to provide defenae with a 
transcript af a witnesee former ieifimonyi, United Stafeb I KillebreK 9 M J 154, 
162 n 13 (C M A  19801 liffhe court could have been able to  determine the information 
posml'ed by the wtness the sovernment prewnted the defenae from contacfmg dis- 
m x s d  of charges or a rehearing may habe been apprapriatel 
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B. UCMJ ARTICLE 46 
Article 461'6 provides the statutory basis for discovery in the mil- 

itary justice system. In providing that  the prosecution and the defense 
"shall have equal opportunity to obtain witnesses and other evidence 
in accordance with such regulations as the President may pre- 
senbe,"lsB the statute appears to grant to the defense the same access 
to the evidence that the prosecution has The Uniform Code's legis- 
lative history sheds little light on the meaning of this article. After 
repeating the substantive provision, the legislative hiatary merely 
states that "[ilt is considered appropriate to leave the mechanical 
details , . to regulation."160 Regardless of how "equal" this access to 
the evidence 18, it IS clear that  Article 46 provides the military accused 
with a broad right to discovery.'B'By leaving the details to subsequent 
regulations, however, the accused's aceem to the evidence may not 
be as "equal" as Congress originally envisioned. 

The Court of Military Appeals has identified Article 46 as one of 
the specific statutory rights that  the government must afford an ac- 
cused to satisfy the guarantees of military due process. In Unrted 
States u .  Toledo,1bz one of the  court'^ leading discovery cases, the court 
cited Article 46 in stating that military due process required the 
government t o  prepare a transcript of a government witness's former 
tedimony in another proceeding at  another location, but involving 
the same subject matter. The court rationalized that "[wlhen doc". 
mentary evidence is sought by the accused, it must be shown that 
the material is relevant to the subject matter ofthe inquiry and that 
the request itself is r e a s ~ n a b l e . " ' ~ ~  Unlike United States u .  Clay, how- 
ever, where the court indicated that a violation of military due process 
will always result in re~ersal, '~'  not every violation of Article 46 will 
require dismissal of the charges. Rather, the court will examine the 
record for "the nsk of prejudice" to the accused.'66 

Wart 46 

p S o  466 B l i t  Cong , lit Seas 21 l1949r reprinted ~n 1950 U 3 Code Cang. 
2, 2246 
fsm Isw iiravides a much more direct and reneralk broader means a i  dis- 

has been q u t e  liberal. although the murces of this practice are somewhat siittered " ~.~ ~~ ~ 

MCM, 1984. K.L M TO1 analyslb. 
>#"I5 M J 265 (C M A  19631 
'*'Id at 256. 
l"Umted States v Clay, 1 C M A at 81-82, 1 C M R at 81-82 
"'United States Y Kdlebrew, 9 M.J 154. 162 (C.MA. 19801 
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Consistent with the doctrine of military due process, It IS obvious 
that the accused's discovery rights under Article 46 are broader than 
thaseguaranteed under the dueprocesselauaeafthefifth amendment. 
As the Court of Military Appeals recognized in Kern,'s6 the difference 
is best illustrated by the accused'r right of access to inculpatory a8 
well as exculpatory evidence The accused also does not need to show 
that the evidence to which he seeks access 18 "material": he needs 
only to show that the evidence is relevant and that the request is 
reas~nable. '~ '  Further. the evidence to which the accused seeks access 
does not have to be admissible a t  his court-martial In Umted States 
U. . M o i ~ g e n e l , ' ~ ~  for example, the Air Force Court of Military Review 
held that the government should have granted the defense access to 
the results of polygraph examinations administered to a government 
w,tness.=s 

The military accused's broad discovery rights result in a logical 
tension between Article 46 and the Supreme Court's Tiombetta de. 
cision. Before the government loses or destroys evidence, any evidence 
to which it has access 1s also available to the accused under Article 
46, and to deny the defense access to the evidence at that point LS a 
violation of Article 46 and arguably B denial of military due process 
If the accused specifically requests access to this evidence, as he did 
in L'nited States U. Fmst,"' the government seems to have no other 
alternative under Article 46 than to grant the request, whether the 
evidence 1s inculpatory or exculpatory. Under Trombetto, however, 
the government would not be violating the accused's constitutional 
due process rights by denying access unless the evidence is apparently 
exculpatory I n  Therefore, prior to loss or destruction of the evidence, 
Article 46 imposes higher standards on the government than does 
Trombetto, rather than some other minimum standard that would 
apply after the evidence is no longer available."z 

After the government renders the evidence unavailable, however, 
by losing it. destroying it, or by consuming the evidence dunng test- 
ing, the constitutional minimum standard provides more protection 
than Article 46 provides for the accused. In that eaae. the evidence 
isjust as unavailable to the government 8s i t  1s to the defense Neither 

lBIUnifed States v Kern. 22 hl J 49, 51 IC M A  19861 
" S e e  United States > Toledo, 15 41 J 2 6 5 ,  266 8C M A 1983> 
"'6 M J 589 IA F C M R 19781. petition denied. 6 M J 194 IC hl A 19798 
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Article 46 nor any other Uniform Code provision addresses the sit- 
uation where evidence is no longer available, although the new Rules 
far Courts.Martm1 may provide a remedy.'73 Thus, it would seem that 
after the evidence is unavailable, there can be no violation of Article 
46 itself, because equal access to the evidence would be the equivalent 
of no access a t  that point. 

C. MANUAL FOR COURTS-MARTIAL, 1969 
Paragraph 115 of the 1951 and 1969 Manuals for C~urta-Martial '~' 

were the Presidential regulations that implemented Article 46 of the 
Uniform Code of Military Justice. The 1969 version of this paragraph 
is wider in mope than its 1951 c o ~ n t e r p a r t , ' ~ ~  stating that when 
"documents or other evidentiary materials are  in the custody and 
control of military authorities, the trial counsel . . . will, upon rea- 
sonable request . . , take necessary action to effect their production 
for u ~ e  in evidence and , . . to make them available to the defense to 
examine or to u ~ e . ' ' ~ ~ ~  As with Article 46, paragraph 115c makes no 
distinction between exculpatory and inculpatory evidence, and the 
provision fails to address the consequences of losing 01 destroying 
evidence. 

Paragraph 115e, however, explicitly introduces a concept that Ar- 
ticle 46 only implies: the paragraph does not impose a duty upon the 
government unless the defense actually requests access to or produc- 
tion of the evidence."' And the government has no duty under Article 
46 unless, a t  the time of the request, the evidence is available to the 
government. Thus, the defense cannot complain ofbeing denied access 
to the evidence in  violation of Article 46 unless the defense has ac- 
tually requested access to the evidence, and the defense cannot com- 
plain ofbeing denied equal access if, a t  the time ofthe defense request, 
the prosecution no longer has access to the evidence. Thus, under the 

L"RC M 7OXOW authorims the mllitaly judge to abate the proceedings when 
missmg evidence IS "of such central ~mprtance ta m 18me that It 18 essential to a fair 
b a l '  and there ex!& no adequate subat~lute for the wxdence See mnfm text B C E O ~ .  

penying nates 192-200. 
Ir.MCM, 1069, para 116, Manual far Court-Martial. United States. 1951, para 115 

[heremafter MCM. 19511 
"'MCM. 1951. para l lk  provided that the govemmentmvstprodveef~~ thedefense 

''documents which are t o  be mtraduced m evidence " I d  The paragraph &d not mention 
other evidentlam matenale. or anv information the defense would like to use for 
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1969 Manual, the defense had to look elsewhere for a remedy when 
evidence was no longer available 

D. MANUAL FOR COURTS-MARTIAL, 1984 
The 1984 Manual for Courts-Martial contains an  extensive set of 

discovery rules These rules encompass many of the rules that 
exmted in the prior editions of the M a n ~ a l , ' ' ~  and they also reflect 
rules that developed through case law.18o Upon request, the prose- 
cution must disclose just about anything within its possess~on, '~~ un- 
less the material LS pnvileged.182 After repeating Article 46s guar- 
antees of equal access to the evidence, the new rules state that "[nlo 
party may unreasonably impede the accem of another party to a 
witness or evidence 'm3 The new d e s  may even require the govern- 
ment to gather information for the defense that the government in- 
vestigators have not already collected, if the government has the 
capability of gathering the information should the government want 
to use it Ia4 If the defenae requests that a particular item be produced, 
the trial counsel must obtain the evidence unless he believes the 
evidence is not relevant or not necemary,165 in which case the defense 
may seek relief from the military judge The new mles also provide 
remedies that the military judge may impose in cases where the 
parties have not complied with discovery ruleP' or where the pros- 
ecution has declined to produce relevant and necessary witnesses or 
evidence.'88 

The 1984 Manual incorporates what resemble the constitutionally 
required minimum disclosures by providing that the trial counsel 
m m t  disclose ewdence "which reasonably tends" to negate guilt, to 
reduce the degree of guilt, oT to reduce the punishment This rule's 
general concept 18 not new to military practice, because the Model 
Code of Professional Responsibility's similar rule'" applied to mili- 
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tary prosecutors before the 1984 Manual came into effect.'g1 This new 
rule is Important, however, becauee it establishes the standard for 
judging the materiality of what the prosecution must disclose-wi. 
denee that  reasonably tends to favor the defense In determining 
whether the government violated Its duty to the defense, the courts 
need not be concerned with the changing canstitutionai definitions of 
materiality, and w t h  determiningwhether evidence could reasonably 
affect the findings or If it  raises a reasonable doubt. The military 
standard 1s now set by Executive order, and It rise8 above the con- 
stitutional rmnimum required disclosure standards. 

In another departure from 1969 Manual, the 1984 Manual specif. 
ically addresses the issue of unavailable evidence. Rule for Courts- 
Martial 703(0(2) recognizes that the government cannot produce last 
or destroyed evidence.'92 The rule further recognizes, however, that 
the unavailability of the evidence may significantly affect the defense 
ease. In what somewhat resembles the Trombetta materiality stan- 
dard, the rule may provide a remedy "if such evidence is of such 
central importance to an issue that it is essential to a fair trial, and 
if there 1s no adequate substitute for such If the un- 
available evidence satisfies this test, the militaryjudge should fashion 
aremedy in an attempt toobtam the evidence or presumably toobtam 
an adequate substitute for the evidence, or he can abate the proeeed- 
ings lS4 The rule would not require a remedy If the requesting party 
caused or could have prevented the unavailability of the evidence.les 

Although Rule 703(D(21 share8 some of Trombetto's qualities, some 
differences make the rule more beneficial to the military accused. 
First, where Trombetta elaborated on the prosecution's good faith,'s6 
Rule 703(0(2) does not mention the prosecutor's motives.1e' Second 
the exculpatory value of the unavailable evidence is not required to 
be apparent before the government renders the evidence unavailable. 
If the government, in goad faith, renders certain evidence unavailable 
and the evidence is later found to be important to the defense ease, 
the rule will afford protection tQ the accused unless there IS an ade- 
quate substitute for the evidence, contrary to Trombetta's result that 
the accused would be left with no remedv.'s8 

'elSea Dep't a i  Army. Reg No 21-10. Legal S8~1~es -Mihfsry  Juiflce. para 5-8 

L'lIAI party 16 not entitled to the production of evidence uhich IS destro)ed, lost 

"lid 

125 Sept 1986) 

or otherwise not subject t o  c~mpvlsary pmceai " R C Y 70310121 

IW.l.2 

"'Id 
"'See California Y Trombetta, 467 C S 479 488 11984) 
".See R C M. 703(012) 
"'See California Y Tmmbetta 467 U S  at 489 
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The "adequate substitute" provision of the rule, however. as with 
Trornbetto'a "comparable evidence" prong, has the potential of swal- 
lawmg whatever protection the re8t of the rule provides The results 
of Kern and Garries, for example, may not have been any different 
had the two cases been handled under Rule 703(D(2). In Kern, the 
photographs and inventories of the stolen government property would 
have qualified as an "adequate s ~ b s t i t u t e , " ' ~ ~  88 would have the c m 8 -  
examination oflaboratory witnemes in lieu afthe blood stain evidence 
in Goriies.200 

E .  IDENTIFYING THE MILITARY 
STANDARDS 

From a review ofthe various constitutional and military rules gov- 
ermng disclosure of evidence to the defense, Lt is possible to identify 
the standards that military courta should apply when the government 
has last or destroyed evidence. It 1s clear that, in some situations, 
military law imposes on the government a higher burden than the 
bare minimum rule of Col$ofornio i.. Tmrnbetta.201 Military law, how- 
ever, requires no more than the minimum Ln other situations The 
mope ofthe government's duty to the accused should depend on whether 
the defense has made a specific request for evidence, and whether the 
defense requested access to the evidence before the evidence became 
unavailable. Because the standards have constitutional minimum 
requirements as their foundation. and are further supported by the 
Uniform Code of Military Justice, these standards should form the 
basis for military due process in cases where evidence IS unavailable 
1 Request for Eurdence Prior to Loss or Destruction. 

The military standard that affords the most protection to an ae- 
cuseds rights would apply in situations where the defense has re- 
quested access to the evidence before the government lost or destroyed 
the evidence. In these came, the government's duty 1s governed by 
Article 46 of the Uniform Code, which guarantees equal access for 
the accused To determine whether this duty arises, the test should 
require the defense to  make a reasonable and specific request for 
relevant evidence to which the government has a ~ c e s 9 . 2 ~ ~  The gov- 
ernment should be found in violation of Article 46 and of m>litary 

hiPSsr m q m  noted 106-07 and ~~campanylng text 

l ' 'See infra noted 203-Gi and aceampanying text Idmussing applicarian of UCMJ 
art 461. mfm nates 228-34 and accompanying text  idiacubsing applicanon of R C Y 

'''La infra notes 242-43 and accompanymg texl 
2 " ' S e ~  United Stsrea Y Taledo, 15 41 J 215 $C M A  1983' 

' " S e e  supra note 119 

7~3 in [z )1  
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due process if it  later loses or destroys the requested evidence without 
granting access to the defense. Even though the Rules for Courts. 
Martial establish a low government burden with respect to unavail- 
able evidenee,lO' this new mle should not apply where the government 
loses or destroys evidence after the accused specifically requests access 
to the evidence.205 To hold otherwise would allow the government 
independently to  lower its burden to preserve evidence and to raise 
the accused's burden af proof simply by losing or destroying the e w  
dence.2°8 The accused's burden 18 raised from merely showing that 
the evidence is "relevant" to the level of showing that the evidence 
is "essential" to the defense.zo7 Thus, once the government violates 
Article 46, the violation should be h e d  and the government should 
not be allowed to escape liability by its o w n  actions. The remedy for 
an Article 46 violation may not be fatal to the government's CaserZ" 
but the accused nevertheless should be entitled to some remedy if he 
can show that  the government has violated his Article 46 rights. 

(ai Reasonable Request. 

The reasonableness of the accused's request for evidence is one 
factor in identifying the government's duty under Article 46. Al- 
though not mentioned in  the statute, the reasonableness concept ong- 
inates from the Manual for Courts-Martia120s and from case law?" 
including the provision that no party may "unreasonably" impede 
another's access to the evidence211 In a homicide case, for example, 
the defense may request access to the vmim's body or may request 
that certain evidence be collected from the body It would seem per- 
missible to delay shipment of the remains for a short period of time 
so that the defense counsel or a retained expert could examine the 
body, or so that  government investigators could gather evidence re- 
quested by the defense. This duty may go beyond the minimum con- 

'O'bnder R C M 703(0(i) the defense is entitled t o  evidence that IS "relevant and 
necessary.'' but once the evidence becomes unauadable, the evidencemust be"essenfia1 
t o  a fair tnal.. for the accused ta be entitled t o  a remedv R C.M 7031812)3 see infm 
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stitutional atandards In People o Jordan,"'for example, the victim's 
teeth turned pink. a factor that caused an expert witness to testify 
that the victim was strangled, and the defense had requested the 
State to preserve the victim's jaw. The state did not do 80, and the 
Illinois Supreme Court held that the state's failure to preserve the 
jaw did not violate the accused's due process rights 213 In the military 
however, It would be difficult to excuse a request for temporary access 
before the government releases the body for b u n d  In a case where 
the defense counsel expects that  fingerprint evidence will be impor- 
tant to the defense, the defense might request a complete and legible 
set of the victim's fingerprints. In a urinalysis case, a request for a 
quantity of urine sufficient to perform an independent scientific test 
of the urine would be reasonable. Such requests are reasonable in. 
trusions into the gavernment'a orderly investigative If 
the government denies reasonable access to the evidence. or fails to 
collect requested evidence properly, the government has impeded the 
accused's own rights to investigate the ease Conversely. a request t o  
preserve a homicide vicfim's body until the conclusion of the trial 
could be viewed as unreasonable, as would a request for a quantity 
of urine in a urinalysis case that would leare the government with 
an insufficient amount of urine to perform the tests necessary for 
prosecuting the case 

'bJ  Specific Request. 

Although the request's specificity may na longer be important in 
invoking constitutional minimum standards?'< the government should 
not be held m violation of Article 46 unless it has denied the accused 
access to evidence to which he has specifically requested access The 
government should not be held responsible for unreasonably impeding 
the defense's access to the evidence unless i t  knows what evidence it 
is preventing the defense from A defense request for 
the government to preserve "all evidence" or even "all exculpatory 
evidence" does little t o  provide notice of what the defense seeks access 

mmple Lo an'other laboratan,  AR 6d0-6b. para 16.8b See United St& \ Froif. 19 
M J 5051AFC M R  1984) CansistentuiihrheCovnofMilirar)-Appeal.'sPuggeation 
see United State8 v Games. 22 hl J 268 253 IC M A  15861. United States Y Kern 
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to. If the defense cannot point toward a particular piece of evidence 
ta which it unsuccessfully sought access, the defense should not be 
heard to eomplam at  a later time that  it did not have equal access. 
In the case of B nonspec~fic request, the government will proceed with 
its investigation of the ease, possibly allowing potentially exculpatory 
evidence to disappear. If the investigative agents are reasonably un- 
aware of the exculpatory nature of the evidence, the courts should 
not find them a t  fault under Article 46. On the other hand, if the 
defense provides sufficient notice to focus the government's attention 
on a particular piece of evidence or an a small physical location, the 
government's duty should begin.'" 

rei Request for Releuant Evidence 
Under Article 46 and the Rules far Courts-Martial, the defense IS 

granted access to evidence that 18 "relevant and In the 
discussion following the rule?'8 the drafters refer to Military Rule of 
Evidence 401 concerning the word "relevant", that rule defines "rel- 
evant evidence" as "evidence having any tendency to make the ex- 
istence of any fact that  is of consequence to the determination of the 
action more probable 01- less probable than it would be without the 
evidence 'n2'0 After referring to this evidentiary rule, the discussion 
continues by stating that "Irlelevant evidence is necessary when it 
is not cumulative and when it would contribute to a party's presen- 
tation of the case in some positive way on a matter in issue "221 The 
drafter's analysis of this rule states that  Rule 703(0 "is based gen- 
erally on paragraphs 115a and c ' ' ~ ' ~  of the 1969 Manual for Courts- 
Martial As previously noted, paragraph 115c made evidence "avail- 
able to the defense to examine or to use, as appropriate under the 
c i r c~ms tances , "~~~  and evidence did not have to be admissible a t  trial 
to be discoverable under paragraph 1 1 5 ~ . ~ ~ ' T h u s ,  the evidence should 
not have to be admissible to satisfy the requirement of contributing 
to the defense presentation in some positive way. Further, courts and 
prosecutors should not place an undue burden an the defense because 
of Rule 703(0(l)'s use of the word "necessary." The rule's concept, as 
explained by the drafter's intent and by appellate court mterpreta- 
tmn, is to make evidence available to the defense and to assist in its 
preparation for trial. If the defense can explain why the evidence is 
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related to an issue in the case, and can assert a goad.faith basis for 
believing that the evidence may assist the defense in some manner, 
there is no reason to deny the defense access to the evidence 

id1 Evidence Available to the Government 

Before the government is found ~n violation of Article 46, the de- 
fense must be denied access to evidence that is available to  the gov- 
ernment. In granting equal access to the evidence, the Uniform Code 
clearly includes evidence within the direct control of military au- 
thorities, and the Rules for Courts-Martial provide a simple method 
for the trial counsel to obtain such evidence?z6 Other evidence may 
exist, that, although not within the government's immediate control, 
LS available through the use of a subpoena.226 Further, the rules "may 
accord the defense the right to have the government assist the defense 
to seewe evidence or information when not to do so would deny the 
defense similar B C C ~ S S  to what the prosecution would have If it were 
seeking the evidence or mformatian."22' Thus, in granting equal ac- 
c m  to the evidence, Article 46 seems to give to the defense the right 
to have the government, through its investigative agents or other 
personnel, gather evidence or information that will assist the defense 
in  preparing its ease. At the same time, Amcle 46 itself does not 
penalize the government for being unable to accomplish the nnpos- 
uble task of obtaining evidence that  is nonexistent. 

2. Request for Eoidenee After Loss or Destructron. 

A separate military standard should apply when the defense seeks 
access to evidence after the evidence 1s no longer available In these 
eases, the government violates no Article 46 duty by failing to grant 
access to the evidence. After the government has lost or destroyed an 
item of evidence, it is no longer available even if the government 
should desire to produce it for its own purposes Recognizing that loss 
of evidence may nevertheless place the defense in an unfair position, 
Rule 703(0(2) would penalize the government if the evidence 1s es. 
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sential to a fair trial and there 18 no adequate substitute for the 
evidence. 

(a) Essential Euidence. 

Other than the prefatory words that  essential evidence is evidence 
that  is of"centra1 importance to an issue''218 in the trial, Rule 703(0(21 
does not define the term. The drafter's analysisgzg refers to similar 
language in Rule 703(b1(3), which addresses the issue of unavailable 
witnesses. The drafter's analyslPO of that rule, in turn, refers to the 
Supreme Court case of United States v .  Valenruelo-Bernol,2S1 which 
would hold the government accountable where there is a reasonable 
likelihood that the evidence could have affected the judgment of the 
j ~ r y . 2 ~ ~  Thus, to be "essential," the exculpatory characteristics of the 
evidence must be identifiable, but the rule does not require the ex- 
culpatory value to be apparent before the government disposes of the 
evidence. Further, the evidence does not need to be so strong that it 
actually creates a reasonable The evidence, however, needs 
ta be stronger than being merely relevant or being of such a value 
that  it may affect the court's finding. The exculpatory value of the 
evidence must be sufficiently strong that there is a reasonable like- 
lihood that, if the evidence were available, the court would return a 
h d m g  of not guilty where it a themse would find the accued guiltyz3' 
Thus, even if there IS a high probability that the court would have 
convicted the accused if the evidence was available, the evidence will 
be essential to a fair tnal  if there ia a reasonable probability that  the 
court would have acquitted him 

An example of unavailable essential evidence is United States U. 
Jarrie,ls6 a Jenks Act case that involved due process eon side ration^^^^ 
and that  can also be analyzed under Rule 703(0(2). In Jamie, an 
informant witness gave an oral statement to an investigator, who 
took notes that  the informant later adopted as his own statement. 
When the investigator prepared a tmewritten report, he destroyed 
the handwritten notes but failed to incorporate into the typed report 
the names oftwo witnesses. The defense was able to learn the identity 

2'dR C M 103(fl121. 

"oR.C.M. 703Lb) malysin 
'=438 U s. 838 (19821 
"'Id at 873 
lssThis waa the Agura standard that the Supreme Court modified m Bogipy See 

va*See ~ u p m  note 40 and ~ccompanying text 
'"5 M J. 193 (C.M A. 19781 
-'See United State3 Y Bouer, 12 M J 1010, 1014 (A C M.R I, petition denad, 13 
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of one of the witnesses, who contradicted the Informant's in-court 
testimony No party was able LO remember the identity of the other 
witness. Obviously under the Impression that the unknown witness 
also could have contradicted the informant, the Court of Military 
Appeals decided that the military judge should have excluded the 
mformant's testimony under the Jenks If the defense, under 
a similar ease today, could make a good-faith offer of proof that the 
unknown witness would contradict the Informant, i t  is not difficult 
to conclude that the evidence has a reasonable likelihood of affecting 
the cou~t 's  finding, even If there 1s a high probability that the court 
would not believe the witneas and still convict the accused 

ibJ  No Adequate Substitute 

In reviewing Rule 703(f~(2)'8 requirement that there must be no 
"adequate substitute" far the missing evidence for the accused to be 
entitled to a remedy, the courts have the opportunity either to give 
some meaning to the rule or to render i t  useless. By defining "adequate 
substitute" as some appropriate evidence that would exist indepen. 
dently of already available defense optionP8 such as the available 
option of crass.examination, the court would be attempting to restore 
the same fairness to the proceeding that would have existed with the 
missing evidence being available. By including cross-examination of 
govelnment u i t n e w s  ulthin the scope of the rule, however, the co& 
will be defeating the purpose of having the rule in the first place, 
unless through the CrmS-examination the defense 1s able to elicit the 
same information i t  would have presented with the unavailable evi. 
dence. Thus. in a case such as Umted States U. J a r r ~ e , ~ ~ '  the option 
af crass.examinmg the informant apparently would not restore the 
defense case to the strength It would have had with the unavailable 
witness 24a If the informant would have admitted in cross-examma- 
tion, however, the Same information that the defense would seek to 
introduce with the missing witness, then the "adequate substitute" 
standard would be sat1sfied.2~~ 
3. Fallback Posrtsan. The Trombetta Rule. 

There will be 8ome situations where the military accused will be 
entitled to no more protection than that provided by California L 
Trombetta's constitutional minimum standards. If the defense re- 

* ' T h t e d  States Y Jarne. 5 M d at  195 

" * S M J  1938CMA 19781 
"OSri supm nofee 235-37 and accompanymg text  
.dLSee United Stafei Y Greene. 12 M J 862 866 (A F C M R J (in a rape case where 

the government discarded the victim's clothing victim testified that her clothing wad 
not damaged by the a~88ulfl petition denied. 13 M J 243 IC \I A 19821 

~ ~ ~ S e e  supra nates 84-94 and aeeampanylng text 
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quests evidence to which the government has never had access or 
that no longer exiats, the defense will be entitled to no remedies under 
Article 46 of the Uniform Code. And, if "the unavailability of the 
evidence is the fault of or could have been prevented by"*" the de- 
fense, the accused will be entitled to no remedy under Rule 103(0(2). 
For example, if the defenae has reason to believe that the government 
is about to destroy an item of evidence and the government in  fact 
does so, the defense should have no valid complaint under Rule 703W1, 
because the defense could have brought the item's value to the gov- 
ernment's attention. If the accused is entitled to no special protection 
by the Uniform Code of Military Justice or by the Manual for Courts- 
Martial, however, this does not mean that he is without protection 
at  all. Consistent with the doctrine of military due process;'s every 
military accused is entitled at  least to the applicable minimum stan- 
dards available under the Constitution. Thus, if the  accused in such 
a situation could satisfy the Trombetta standard of showing that the 
evidence had an exculpatory value that  was apparent before the evi- 
dence became unavailable, and that no comparable evidence 18 avail- 
able for use at  tnal ,  the accused should be entitled to a remedy for 
the government's violation of his constitutional due process rights. 

IV. REMEDIES FOR LOSS OR 
DESTRUCTION OF EVIDENCE 

When the government has violated the accused's rights by losing 
or destroying evidence, the accused is entitled to an appropriate rem- 
edy. At the trial level, the military judge will have a wide range of 
diaeretion in selecting appropriate remediea in mme s i tua t i~ns ,~"  and 
a narrower range of remedies in other  situation^.^'^ Appellate courts 
will probably review the trial eourt'~ actions for an abuse of disere- 
t i ~ n , ~ ~ '  and where the trial judge has imposed an inadequate remedy 

*"R.c M. 70s(nm 
''sSee mpm notes 153-57 and accompanying text. 
-*ARer noting thaf"theSvpreme Court hasfashionednoremedywhere apparently 

exculpatory evtdence I lasf or destroyed and no comparable evidence IS available to 
the sccused: the Court  af Military Appala stated that "[dletermmat~an of an appro. 
prmte remedy I l e t i  to the sound discretion of the trial judge." Unitad Statea v Kern. 
22 M J 49, 52 !C M A 1986) 

"lSee m& note 803 and ~ecampanying text. 
'*See United States Y Strong, 17 M J 263. 267 IC M A 1984) (review of mditary 

judge's diacmtm in applying rules of evidence to croaa-exammsfionl: Umtad State% 
v Butler, 14M.J 72.73, rC M A 1982j!reviewofmilitaryjudge'idrseretionmdeeiding 
0" accused8 request far T n d  by military judge alonel: United Statea V. Rice. 16 M J 
770.772-73. (A C M R > !renew of militaryiudge's diacretion ~n ruling on a challenge 
for Caueej, p t ~ f m n  denud, 17 M.J. 194 (C.M A. 1983) 
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or no remedy for B violation, the appellate courts may impose their 
own remed~es.~" 

Some courts would select a remedy by balanemg "the quality of the 
government's conduct and the degree of prejudice to the accused."z48 
These criteria include the concept of punishing the government for 
its role in the loss or destruction ofthe evidence The Rules for Courts. 
Martial advise a military judge to do what "is just under the 
~ircumstances"~ '~ when the parties have not followed the prescribed 
discovery rules. According to the Court of Military Appeals, the courts 
should select remedies that "are appropriate to protect the funda- 
mental rights of the This approach focuses nn placing the 
accused on the same ground as he was before the government lost or 
destroyed the evidence, rather than on punishing the government 
Although an accused probably would not complain if the c o w t  selected 
a remedy that punished the government mare than was necessary to 
restore the defense case to its original strength, the defense should 
be most concerned with presenting all helpful evidence to the trier 
of fact 

Courts have a large selection of alternatives to remedy the loss or 
destruction of evidence. The Rules far Courts.Martia1 explicitly pro- 
vide for a continuance to obtain evidence, or even abatement of the 
proceedings, if unavailable evidence 18 essential to a fair trial,E51 and 
the Court of Military Appeal8 has suggested other possible remedies 
in dicta in L'nbted States v .  Kern.z6z Other possible remedies are lim- 
ited only by the imagmation of participating counsel or of the trial 
or appellate couTts. The following available remedies are discussed 
in order of seventy, beginning with the least severe. 

A. EXPLAIN CIRCUMSTANCES 
SURROUNDING LOSS OR DESTRUCTION OF 

THE EVIDENCE 
One solution to the problem of lost or destroyed evidence 1s to inform 

the fact finder of the circumstances surrounding the loas or destruction 

".See UCMJ art 661el leCabh%hing xcop of review for C a m  of Mllltary Reulewl: 

Z"United States v Loud Hawk, 620 F 2d 1139, 1152 19th Clr. 19791. C P ~  denad. 

'a"Umted States v Kern, 22 M.J 49, 51 1C.M.A 198s). 
" n l R  C M 703(fi(ZI (contmuance ta obtain awdenee or abatement a i  proceedings) 
16*22 M J at 62 

CCMJ art 67(d1 ieafabluhing scope of T ~ V L ~ W  faor C o w  of Mditar?. Appealal 

445 US 917 119801 
'-n c M m(g!(s)iD! 
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of the evidence.26s The court could accomplish this by allowing the 
defense to cross-examine government witnesses concerning their han- 
dling af the evidence, or by allowing the defense to present testimony 
on haw the evidence became unavailable. The parties to the trial 
could also use a stipulation of fact to inform the fact finder of these 
circumstances? Although the court cannot force either party to en- 
ter into a stipulation?h6 the parties would be permitted t o  stipulate 
voluntarily a8 to the facts and circumstances concerning the loss or 
destruction of the evidence. If the defense presented the information 
through cross-examination, or with its own witnesses, the govern- 
ment would be free to challenge the defense's allegations by pre- 
senting testimony and arguing to the fact finder that  the facts and 
circumstances are not as the defense claims.256 With a stipulation of 
fact, however, the government would not be able to contradict the 
facts contained in  the stipulation.z67 

There are several rea8088 why this remedy may restore fairness to 
the trial. The defense may be concerned that  the court members are 
wondering what has happened to a certain piece of evidence that 1s 

obviously missing, and that  the absence of the evidence may have an 
adverse effect on the members.a68 The adverse effects could include 
the "dangers of unfounded speculation and bias that might result to 
the defendant if adequate presentation of the case requires expla- 
nation about the missing evidence"28g The defense would want to 
ensure that the members are informed that the government was at  
fault in making the evidence unavailable, and not risk having the 
members think that  the accused has disposed of evidence. Another 
reason is that the defense may want to u ~ e  the facts and circumstances 
to convince the court members that there is a reasonable doubt of the 
accused's guilt. The defense could argue that, had the government 
not destroyed certain evidence, the defense could possibly have used 
the evidence to show the accused's innocence, but now is precluded 
from doing 80 

'"The Covrt of Military Appeala avggested fhla posa~ble remedy m Urntad States 
v Kern, 22 M J sf 52. 

"'See R C M 811 
""R C M. 8111c) 
slBThe same would be true if the defense preenled the lnformatmn w t h  a ~ t ~ p u l a t m  

OfZzpBcted testimony R C M 611(.1 
."',a. 
""Bee Unrfed Stares v Greene, 12 M J 882. 865 (A.F.C M.R 1, pictian h n a d ,  13 

""United States Y Tereem, 840 F 2d 190. 192 (9th Clr 19801. ern. h n r d ,  449 U S  
M.J. 243 fC M A 1982) 

1084 f16611, q i l a l d  an United States Y Greene, 12 M J st 885 
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For example, consider the previously discussedzeo urinalysis case 
United States u .  Frost,Zb1 where the government performed several 
teit i  an the accused's urine sample and disposed ofall but a minuscule 
amount, after the defense requested a portion of the sample far its 
own testing. It would be relatively painless for the government to 
allow the court members to hear how the government's representa- 
tives handled the evidence. This would especially be important in a 
case where the evidence is totally unavailable, preventing the defense 
from even obtaining a blood-type test, which requires only a small 
amount of fluid.262 By explaining the facta and circumstances to the 
members, including what analysis the defense would perform If the 
evidence were available. the defense would be able to argue that the 
government has deprived the accused of evidence that he potentially 
could have used to exonerate himself by conclusively establishing 
that the urine sample in question does not belong to him 

B. TESTIMONY CONCERNING NATURE OF 
THE MISSING EVIDENCE 

The next logical step from explammng to the members how the 
government lost or destroyed certain evidence would be to actually 
descnbe the evidence for the members.269 The least severe method of 
accomplishing this would be to present testimony or a stipulation of 
expected testimony concerning the characteristics of or the condition 
of the unavailable evidence With testimony or a stipulation of ex- 
pected testimony, the government would be able to attack, contradict, 
or argue against the inferences that the defense would urge the mem- 
bers to draw from the testimonyz8' A stipulation of expected testi- 
mony ''does not admit the truth of the indicated testimony . nor 
does It add anything to the evidentiary nature of the testimony 'm5 
Thus, this remedy introduces into the procedure a permmswe 
inferenceze6 that the members can reasonably accept or reject aa they 
see fit,2e' without altering either party's burden of proof. 

l'B"A p m i s s i v e  inference in military law has long been considered no more than 
a ~e l l - recognmi  Y B ~  ofciremalanfial evidence " h i r e d  States Y Ford, 23 M J 331. 
333 " 2 11987) 

'6-''ITlh~ mierenee may be drawwhere the evidence cantraw fnthe inference 
may be reasonably disbelieved by the factfinder 'Zd at  334 
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This remedy would be appropriate in CBSW where the parties are 
in agreement that the government has last or destroyed certain items 
of evidence, but are not in agreement over the specific characteristics 
of the evidence. Although the military judge should not force the 
prosecution to stipulate to facts that it disbelieves or that  It cannot 
verity, it is still reasonable to allow the defense to present its version 
of the description of the missing evidence and argue to the members 
that the mmsing evidence would exonerate the accused. The prose- 
cution could then argue against this permissive inference or could 
introduce contradictory evidence. 

For example, in United States u Kern,'" the defense could have 
presented evidence of the stolen military property's condition to show 
that the property was worth less than one hundred dollars, the min- 
imum dollar amount the government must establish for the accused 
to be elioble for the maximum penalty for the larceny. If the pros- 
ecution disagreed with the defense characterization of the stolen pmp- 
erty's condition, it could have either presented contradictory wit- 
nesses or merely urged the cour t  not to believe the defense witnesses. 

Another example of the parties' use of a permissive inference is the 
previously case ofpeople u .  G~males,l '~ where the police 
lost the victim's written description of the suspect's tattoo. Because 
the defense wa8 able to produce testimony that the victim's written 
description was inconsistent with the accused's tattoo, the defense 
was able to urge the jury t o  find that the wrong man was on trial?" 
The prosecution presented no contradictory evidence, but because the 
jury convicted the accused, the jury obviously rejected the inference 
that the defense urged them to draw. 

C.  PRESUMPTION CONCERNING NATURE 
OF THE MISSING EVIDENCE 

If the defense is able to establish the exculpatory nature of the 
missing ewdence to the military judge's satisfaction, the court may 
conclude that a presumption concerning the nature or condition of 
the missing evidence is an appropriate remedy. To obtain the benefit 
of a presumption, the defense should be able to provide a sufficient 
amount of proof that would allow the military judge to reasonably 
conclude that the asserted facts are A presumption would not 

'"22 M J 49 IC M.A 1986): see 8upm nates 96-96 and ~ecampanying text 
**'Sa< dvpm notes 76-79 and accompanying text 
"'179 Cal App 3d 566, 224 Cal Rptr 653 11966) 
"'Id.  at 675. 224 Cal. Rpfr at 859 
*'*To c m  Ita burden on B pretrial motion. the defense normslly must estabhsh 

that the facts n e  trve by a preponderance a i  the evidence R C Y 9051cIIll 
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be fatal to the government; it would merely shift the burden of pro. 
ducing evidence to the prosecution to contradict the defense's char. 
acterization of the missing Since the government caused 
the loss or destruction of the evidence, the government 1s in a better 
poshon than the accused LS in assessing the nature of the missing 
evidence. This presumption would be "created to correct an imbalance 
resulting from one party's superior access to the 

The use of presumptions IS common in military law. For example, 
in a case where an Article 3Z2?j investigating officer communicates 
ex parte with a prosecutor, the Court of Military Appeals will presume 
prejudice to the accused's rights The burden of proof is shifted to 
the prosecution, which must establish by clear and convincing e w -  
denee that the investigating officer's conduct did not prejudice the 
accused's rights 2-i The court imposed this remedy because, as corn- 
pared to the government, the accused IS in a relatively disadvanta- 
geous position in determining the full extent of the prejudice that has 
accurred.z-8 The same concept 1s present in B drug ease, where the 
fact finder may infer that the accused's actions were wrongful unless 
the defense presents evidence of lawful use OT posse~a ion .~ '~  "The 
burden of going forward with evidence wlth respect to any such ex- 
ception . . shall be upon the person claiming its benefit 1'280 In the 
case of wrongful involvement with druga, the inference is not man. 
datory,2*' and therefore is not a true because the law 
does not require the fact finder to draw an inference against the 
accused. In the case of the Article 32 investigating officer's ex parte 
discussion with a prosecutor, however, the presumption appears to 
carry B mandatory inference that the prosecution may overcome only 
by producing evidence and by satisfying the requisite standard of 
proof. 

'" Apresurnprion ahifta tha burden ofproducmg ewdenie and operates io abilgn 
the burden o i  persuaiion as well" E Cleary. McCormicks Handbook on the Lar of 
Evidence. iection 343 at 806 12d ed 1972' 

l'*ld 
1 dUCMJ art 32 'requires inveafigation of charges p m r  t o  referring B case ro  B 

"United Sisfei v Payne. 3 M J 364, 357 (C >l A 1 9 W  
Wld 

"-'Id 
l'B>lCM. 1984 Part IV. para 3ie851 

genera1 court-marnall 

. .  . 
even m the absence afconfrar) evidence' E Cleary SUPTO note 273.  rectiOn 342. st  
804 
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D. STIPULATION CONCERNING NATURE 
OF THE MISSING EVIDENCE 

The next remedy available to the courts would be requiring the 
prosecution to stipulate as to the nature and condition of the un. 
available evidence.z8s Although the courts technically cannot force 
the government to enter into a stipulation of this t~pe ,2~ '  the trial 
counsel probably would accept this remedy to avoid a harsher remedy. 
An accepted stipulation of fact describing the unavailable evidence 
"is binding an the court-mania1 and may not be by 
the prosecution. In a trial with members, the military judge instructs 
the court that "the parties are bound by the stipulation and the stip- 
ulated matters are facts in  evidence to be considered by [the members1 
along with all the other evidence in the ~ a s e . ' ' ~ ~ ~  Thus, the court 1s 

not required to acquit the accused for the reaaon that certain evidence 
is deemed to be exculpatory, and the prosecution will not necessarily 
forfeit a conviction if It cooperates by agreeing to the stipulation. 
Rather, a conviction will stand if, considering all the other evidence 
in the case in a light most favorable to the government, B reasonable 
fact finder could conclude beyond a reasonable doubt that the accused 
is g~ i l ty . ' ~ '  T h e  government is merely cooperating to the extent of 
insuring that sll relevant evidence favorable to the accused is avail- 
able for the fact finder to consider. 

This remedy would be appropriate when there is not much dispute 
over the nature of the missing evidence. The California court's orig- 
inal treatment ofpeople  II. Gonzales,288 the case where the police lost 
the victim's written description of the robberk tattoo, is an example 
of how a court can treat the issue of missing evidence where the judge 
18 convinced of the characteristics of the evidence. In Gonrales, when 
the appellate court considered the case prior to the Trombetta decision, 
the court ruled that  the defendant was entitled to a jury instruction 
coneluswely establishing the victim's written description of the tat- 
too?as This jury instmetion, although the government's consent ap. 
parently was not required, is roughly analogous to the military's 
stipulation of fact in that  the jurors must accept a certain fact as 

""he Court of Militari Appeals suggested thin posiible remedy in United States 

""R C M 8llIel:  but nee Kern, 22 M J at 52 (suggestmg that mllirsry judge may 

""R C M 8 l l ( e ) .  
Id'Dep't of Army. Pamphlet No 21.9, Mditari Judps' Benchbook, para 7-7 (May 

2"C/ R C M 917idi (atandad for ruling on B motion For a finding of not gvilfri 
"179 Cal. App 3d 565 224 Cal Rptr. 853 (19861 
2zsId at 568,  224 Cal Rprr at 865 

Y Kern. 22 M J 49. 62 IC M.A 1986) 

require rhe government ta stipulate1 

1982) 
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being true. The court would not have required the jurors to find that 
the actual robber's tattoo matched this description, and the jurors 
would have been free to believe that the victim simply made a mis. 
take. Thus, as with military stipulations, the jurors would have con. 
sidered the instruction along with the remaining evidence to assess 
the defendant's guilt or Lnnocence 

E .  EXCLL'SION OF GOVERNMENT 
EVIDENCE 

Exclusion of some portion of a party's evidence 18 a recognized 
remedy for enforcing that party's obligation to comply with evidence 
disclosure rules The Rules for Courts-Martial allow this remedy 
in cases where a party desires to introduce into evtdenee Some item 
not previously disclosed to the opposing party In effect, the of. 
fending party 1s punished for Its misconduct, and the party to whom 
the offending party fails to disclose the information gains the benefit 
of not having the trier offact hear or see evidence that would adversely 
affect that party's position This remedy can also be applied to situ- 
ations where the government has last or destroyed evidence If the 
government seeks to introduce a specific item of testimony or evidence 
against the aceuaed, and the accused would have been able to con- 
tradict that evidence with additional evidence that the government 
has rendered unavadable, then the government's evidence should be 
excluded. This remedy should be imposed only when less harsh rem- 
edies will not be effective and where the law requires no harsher 
remedy 

The ''exclusion of evidence" remedy 1s used m Jenks ActZe2 c a s q  
situations similar to loss or destruction of real evidence In the tflieal 
case, the defense requests diseloaure of a prosecution witness's prior 
statement so that  the defense can use the prior statement ta impeach 
the witness's in-court testimony 283 If the government is unable to 
produce the statement, the court may strike the wLtnedS test,. 
m 0 n y . 2 ~ ~  If the trial court does not strike the testimony, the appellate 
court may reverse the conviction, authorize a rehearing. and direct 

"'See Umfed Stares Y Kern, 22 I J 49. 52 119861 
'"RC M 7011gjI38iCI 
".la U S  C $ 3500 119821 
" a S ~ s  sg,UnltedSratei i  Jarne ,Sh lJ  193 'CMA 19761,UmtedStatssv Boner, 

12 bl J lo10 IA C M R I ,  p i i l i a n  denbed. 13 M J 480 IC M A 19621. United States Y 

Thomas .7MJ  6 6 S I A C M R  10791 affd l l M J  1 3 6 ( C M A  1981, 
"'The milifsri iudge now har the remed) available under R C hl 914, a rule based 

on the Jenks Act See R C bl 914 analysi~ In addition, the Judge has the authority fo 
declare B mmmsl If the government violates R C M 914 See R C M 9141al 
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that the witness's testimony be excluded a t  the subsequent trialZes 
This theory recognizes that the defense is a t  a disadvantage even if 
the defense cannot articulate the contents of the mlsalng statement, 
and attempts to restore fairness by removing the prosecution's ad- 
vantage Likewise, in destruction ofevidence cases, if there is a logical 
IIIXUJ between particular items of government evidence and other 
unavailable evidence that  the defense establishes may be exculpatory, 
the courts should consider the possibility of prohibiting the govern- 
ment from introducing Its desired evidence. 

F.  AMENDMENT OF SPECIFICATIONS 
Amending the specifications is another remedy available to the 

military judge. In some cases, it  would be possible to remove even a 
remote possibility of prejudice to an accused due to the loss or de- 
struction of evidence. This remedy could result from a defense coun- 
sel's pretrial motion for appropriate relief in the form of amending 
the specifications Although the Rules for Courts-Martial are not 
clear an the militaryjudge's authority to amend the specifications on 
his awn motion, it is clear that the Court of Military Appeals thinks 
it is entirely proper for the military judge to do 80 to protect the rights 
of the accused.ze7 The defense would have no substantial basis for 
objecting to this remedy unless the amendment is a major change to 
the specifications 298 Assuming the amendment's purpose is to safe. 
p a r d  the accused's rights, the defense probably would not object since 
the amendment operates for the benefit of the accused. 

This remedy would be appropriate in cases where the lack of acces8 
to certain evidence reduces the accused's ability to defend against 
some of the allegations contained in the specification or against the 
charged offense as opposed to a lesser included offense. For example, 
in a conspiracyzsg or in an attemptaW case, the accused may be pre. 
cluded from defending against one of the alleged overt acts in the 
specification. If, after striking the language pertaining to the overt 
act, the remaining language states an offense against which the ac. 
u s e d  can defend, there will be no prejudice. In a rape case, if the 
government has lost or destroyed evidence that  the defense would 

*-Se R C  M 906Ibi14) 
-See United sultei v Kern. 22 M.J. 49, 52 1C.M A 19861 

R C.M 9Wbil4)). R C M 5031ai -ucw art 81 
-ucMJ art 80 
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like to use to show lack of penetration, the offense could be reduced 
to attempted rape or indecent assault. The accused gains Some benefit 
from this procedure, but still faces the risks of conviction and sen- 
tencing. The government pays B price, perhaps small, but also gains 
a benefit by removing an appellate issue from the case. 

This was the remedy that the military judge applied in United 
States u .  When the government disposed ofthe stolen military 
property, the accused was hampered in his ability to defend against 
the property's alleged value. When the judge reduced the value in 
the specification to "some value," he removed all prejudice to the 
accused's rights. The Court of Military Appeala sanctioned this rem- 
edy, even though the court probably would not have required the 
lower court to apply this remedy under the existing law 

G. ABATEMENT OF THE PROCEEDINGS 
If the military judge finds that the government's actions have de- 

prived the accused of evidence essential to B fair trial, and the accused 
could not have prevented these circumstances, the Rules for Courts- 
Martial require the judge either to grant a continuance or some other 
relief 50 that the government has a chance to produce the evidence, 
or to abate the proceedings.SD8 In a case where the government has 
misplaced the evidence or if the evidence is not subject to compulsory 
process, this "produce or abate" order will not necessarily terminate 
the court-martial. The government is capable of mustering its re- 
sources in  an attempt to locate the evidence, to encourage the holder 
of evidence not subject to a subpoena to bring the evidence to court 
voluntarily, or to find an adequate substitute for the evidence Even 
in cases where the government has destroyed the evidence, the trial 
may continue if the government produces an adequate ~ubstitute.3~' 
If no substitute is available, however, a "produce or abate" order will 
be fatal and will have the same practical effect as dismissing the 
charges. 
The military judge in United States u. Fai~,ceh?~~ employed a produce 

or abate order to have the government produce a set of fingerprint8 
from a deceased The government ongmally charged the 

'OX22 M J 49 IC M.A 1986). 
"O'Even though the c o u r t  raid that the milaary judge propdy applied the Iav, 

United Statas v Kern, 22 M .I at 52, the coun also found that the government did 
not vialate the acrusedi constitutional or military due pmcess rights Id 

*O*R c M 703mr21 
"* Id  

"O'Rseard st 411 United Stares v Farceft, CM 448544 (A C M R 30 Dee 19861 
'VM 448144 ~ A C  M R  30 uec 1986) 
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accused with premeditated murder by shooting the victim, but sub- 
sequently tried him for voluntary manslaughter. Shortly after the 
soldier's death, the defense requested access to the body, and the 
defense had in fact retained a fingerprint expert for the tnal. Rather 
than complying with the request, however, the government shipped 
the body to the soldier's home for burial. The weapon used to inflict 
the fatal wound was a handgun, and an unexplained fingerprint was 
present on the handgun.3D' Experts could not rule out the possibility 
that the prints belonged to the victim, because investigators negli- 
gently obtained an incompetent set of fingerprints from his body.sns 
The accused contended that  the victim's fingerpnnts were essential 
to his defense, because a medical expert testified that the cause of 
death was "undetermined," meaning he could not conclude whether 
the death was a homicide or the result of a selbinflicted 
After the military judge entered the produce or abate order, the gov- 
ernment elected to exhume the body and to obtain a legible set of 
fingerprints The court-martial subsequently continued.310 Although 
thepdge 's  ordereouldpatentially have been fatal to the government's 
case, the defense obtained the desired evidence, and the military judge 
cured the objection and restored fairness to the proceeding. 

H .  DISMISSAL OF CHARGES 
Dismissal of the charges is the most drastic remedy available to 

the courts The Rules for Courts-Martial do not specifically provide 
for dismissal a8 a remedy in cases of lost or destroyed evidence, but 
the Court of Military Appeals suggested this approach in cases "where 
bad faith is clearly demonstrated, and the rights ofthe accused cannot 
adequately be protected As with abatement of the pro- 
ceedings, dismissal of charges does not leave the government without 
recourse. The prosecution may appeal the judge's ruling to the ap- 
propriate appellate court,JIZ or the government may prosecute the 
accused again on the same charges if the government can cure the 
reason for the d i ~ m m s a l . ~ ~ ~  Defense counsel may be expected to ask 

"'&cord at 193.95, 200, Faucdt 
l''Reeord st 41, Fowcrll 
""The accused eventually was aeqmtted af manslaughter. and the Army Court of 

Military Review reviewed the caee on an unrelated mdue pertamng to a dlfferenr 
charge SeUnlledSLateav Fawcett. CM448644(A C M.R 30Dee 19861 lafferfinding 
fhet accused was ~mproperly convicted of assault consummated by battery, court  found 
amused guilty of simple assault and reaasesred the sentence) 

"'Umted States Y Kern. 22 M J. at 52 
p"See R.C M 9WaI 
"'"See R C M. 90718) diacusamn; R.C M 90610 (mditaryiudge mayrecanbider aruling 

not amovnting to a finding of not guilty1 
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for this remedy on a routine basis in cases of lost or destroyed evi- 
dence,314 but the COUT~S probably will use this remedy only in rare 
c a m  where less harsh remedies will not grant adequate relief to the 
accused. 

V. CONCLUSION 
In Brad? u .  Maryland, the Supreme Court committed our judicial 

system to providing exculpatory evidence to an accused as a matter 
of constitutional due process. Although the Court periodically changes 
and refines the constitutional minimum standards, the basic principle 
remains the same: the accused is entitled to production of "matenal" 
exculpatory evidence. In its application of due process standards to 
cases oflost o rdes t royede~den~e ,  however, the Supreme Court would 
allow a defendant to be convicted after the government has deprived 
the defendant of exculpatory evidence Even though the Supreme 
Court permits this result as a matter of constitutional due process. 
the military justice system is not obligated to fdl0w the Supreme 
Court's lead. Standards of military due process often rise above the 
constitutional minimum due process standards that the Supreme Court 
establiahes The military justice system has a history of affording 
liberal discovery and disclosures to military aecuseds, and we should 
continue that  practice by properly applying standards of military due 
process in cases where the government has lost or destroyed excul- 
patory evidence. In doing eo, we can continue our tradition of pro- 
viding a fair trial to the accused within the framework of OUT adver- 
said system, perhaps to a greater degree than his counterpart receives 
in a civilian court 

'>'E 8 ,  United States v Kern. 22 M J sf EO, United States, Greene 12 M J 862. 
865 (A F C M R I, p m o n  denied 13 hl J 243 (C M A 1982, 
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HANDLING TOBACCO-RELATED 
DISCRIMINATION CASES IN THE 

FEDERAL GOVERNMENT 
by Captain Scott D. Cooper* 

I. INTRODUCTION 
There are few things in today's society that can start an argument 

faster than a lit cigarette When smokers and nonsmokers are in the 
same room, thenansmakeraaRenobject to beingexposedto thesmoke. 
Conversely, the smokers object to being told where and when they 
can smoke. 

Until recently, smokers and nonsmokers had no recourse other than 
to argue with each other. More and more, however, courts are ree- 
ognizing a legal "right" to smoke as well a s  a "right" to a smoke-free 
environment.' These courts have considered the growing evidence 
indicating that nonsmokers are harmed by cigarette smoke? as well 
a8 the smoker's arguments that  smoking is a personal activity that 
should not be regulated by either the government or the courts. 

In recent months, many government agencies, including the Gen- 
eral Services Administration, have adopted regulations placing limits 
on the right of government employees ta smoke tobacco products while 

*Judge Adurnate Dzne~al's Corps. United States Army Currently assigned BS Labor 
Counselor, Office af the Staff Judge Adwale, M i l m n  Diatnct of Washmgon. FOR 
McNalr. District of Columbia A B ,  Occidental College, 1981, J . 0 ,  Washingtan Uni- 
versity, 1984: LL M , Gemgetom University, 1987 Member of The bars ofthe Srate 
of I l l m l a  and the Umted States Army Court of MAtary Rev~ew. 

'F'nvate sector employees have no 'hght" to smoke m the workplace See, sa, 
Dmfenthal v Clvll Aemnaufl~x B o d ,  681 F.2d 1039 (5th Cir. 19821: Shmp V. New 
Jersey Bell Telephone. 145 N J Super 516, 368 A.2d 408 (1876) There 16 st i l l  some 
eontrave1-8~ 81 to whether federal government employee8 have B "right" to smoke on 
the lob Smoking polic~es in federal government agencies me, however, negotiable 
issued See S a 4  Secvnty Admmmtrstmn. Rcgion 11, F L R.A Case Xo. 2.CA 30014 
(Feb 27,19841.1ta.arleast,pasaiblethattheFederalSenicesImpassePanellFSlPl 
would give  employ^^^ a "nght" tz amoke on the jab At p r e ~ n f .  there IS very little 
law in this ares. The only thing that I clear IS that the Rehabilltatmn Act, 29 USC 
1 794aiallll (19821, pmmdes limted protection both to nommakers and smokers See 
infra text aceompanring notea 174-209. 229-35 

*Despite thsprOtestaofth.tobaccolobby, c o w  generally agree thatmgmetie smoke 
IS h d l  to nonsmokers See, e.#., B a d  V. Federal Communeanom Comm'n, 405 
F 2d 1082 (D C Cir 19681 



MILITARY LAW REVIEW [Vol 118 

at  These agencies' reasons for enacting these regulations have 
included providing a safe working environment for nonsmokers, cut. 
ring down on tobacco-related illnesses, and protecting business ma. 
chines.' In drafting regulations limiting the ability to smoke, agencies 
have tried to balance the interests of both the smokers and the non- 
smokers W l e  this is a noble a m ,  it is probably impassible to achieve 
Even if the agency strikes what appears to be a perfect balance, some 
employees will still feel that they are being treated unfairly. This 
can lead to g r i e~ances ,~  unfair labor practice complaints,6 and even 

A growing number of employees are successfully raising claims that 
the government must provide accommodation for their tobacco-re. 
lated handicaps Some argue that their ability to work is affected by 
a smoke sensitivity handicap. Other employees assert that their ad- 
diction to tobacco constitutes a handicap. Still other employees claim 
adverse effects on their careers merely because their superiors have 
a bias against smokers. 

Handling tobaemrelated handicap discrimination cases present8 
special problems for lawyers who are not familiar with administrative 
labor practice. These cases do not arise in familiar federal court for- 
ums; they me heard initially before either the Equal Employment 
Opportunity Commmsion (EEOC) or the Merit Systems Protection 
Board (MSPB) EEOC and MSPB procedures differ substantially from 

tort eiaims.7 
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those used in  the federal courts. An agency representative also faces 
a convoluted set of laws and regulations that were not designed to 
deal with anything similar to tobacco-related cases. 

This article will provide guidance in the handling of tobacco-related 
handicap discrimination eases. It first will discuss the laws and reg- 
ulations used in  handicap cases. I t  will set out the steps to follow in  
presenting a case before the EEOC or the MSPB. The article will 
then define the key terms used in  handicap actions and discuss the 
proper order of proof. The remainder of the article will discuss the 
strategies used in handling the three different types of tobacco-related 
discrimination casea: nonsmokerk accommodation eases, smoker's ac- 
commodation cases, and eases involving intentionai discrimination 
in personnel actions. Both litigation and litigation avoidance strat- 
e g m  will be suggested. 

11. AVAILABLE FORUMS 
Under the Civil Service Reform Act of 1918,s all handicap discrim. 

ination cases begin In one of two forums. If a case involves an "adverse 
action"s taken against a nonprobationery competitive service or pref- 
erence eliable employee,10 the MSPB may hear the case.ll Examples 
of this type of case include: an employee fired for smoking in a nom 
smokingarea or; a nonsmoker firedforinabilitytoworkwithcigarette 

T u b  L so 95.454.42 Stat. 1111 

5 C F R $ 1201 8 11986) 
IoFor the p w p o r  of MSPB iunsdietmn, "employse" 18 

(AI an individusl in the competitive s e r r i ~ ~  who 1s aervmg a p r o b s t m n w  
or tnal period under an initial appointment 01 who has completed 1 year 
afcvrrent Continuous emplowent  under other than a temporary appmnt. 
ment iimited ta 1 ye" OT lese, and 

5 US.C 8 7911(al(l) (19821 
"5U.S C $7911(al(lI11982l Th~MSPBwpscr~atedwheatheCinlServiesRaform 

Act split the Clvd % m e s  Commlmon (CSCI The M c e  of Personnel Management 
aasvmsd CSC'e management huletlon8, 5 U.S C. S5 1101-1105 f1982l, and the MSPB 
the a t w d i r a t o r j  fundma, 6 U S  C IS 7701-7103 11982l. The p-se ofthis change 
was fo have appeals handled by an agency independent of the agency responsble for 
settmg federal government P F ~ O M B I  policy 
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smokers. The EEOC hears all other c a w  l2 Examples of these types 
of eases include: a nonsmoker eamplammg that  exposure to tobacco 
smoke is affecting his work, a smoker complaining about not being 
able to smoke at  his workplace, or an employee complaining that he 
did not get promoted merely because he is a smoker. While the ap- 
plicable law and strategies in  handicap cases are the same before both 
the MSPB and the EEOC,I3 the procedures are different. 

A. APPEALS TO THE EEOC 
T h e  EEOC appeal procedure comprises five stages' precomp1ar.t 

and settlements, investigation, formal hearing, appeal to the EEOC, 
and appeal to Federal District Court." 
Stage 1 .  Precomplamf and Settlement 

An employee or applicant far employment mtiates  the complaint 
pmess by contacting an EEO counselor for informal munseling within 
thirty calendar days after the effective date of the alleged discnml- 
nation in Most tobacco.related c a m  involve the enforee- 
ment of regulations and are classified as continuing violations,lb for 
which the thirty-day time limit is not applicable. 

The EEO counselor listens to the employee's or applmnt's corn. 
plaint and, as appropriate, contacts management Officials regarding 
possible settlement or resolution of the complaint." 

T h e  EEOC has jurisdiction af all federal emPIowe diamrmnatm clslms thsi 
cannot be brought before the MSPB The MSPB bnd the EEOC have wncment JY- 
nsdistion of '"mixed -8'' that deal wlth bath dmnmmatmn and adverse m t m s  
taken aiainit employee. S R ~ D  No 969 95th Cons, 2d Sea8 56-60 mmtd tn 

c m ~ t o ~  a pattern of discnminatov conduct, ;de mnducf 18 a continuing v m l ~ f m  urd 
the chargeneedonlybehled~thm30 days ofthe laat adion Sc~Blackman Y. McLueas. 
18 Far Em01 Prae Caa IB N A > 654 (D D C 19761 

'.'&e infra notes 263-87 and accompanying texl 
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stage 2: Inuest,gat,an 

Ifthe EEO counselor 1s unable to rewlve the complaint &r twenty- 
one days, the employee or applicant may file B formal complaint. The 
formal complaint mu6t be filed within fifteen days of the close Of 
counseling.I8 The agency must accept the complaint unless it is un- 
tmely,lg already filed before the MSPB,2O "not within the purview of 
regulations",2I or if the employee has rejected an offer of settlement 
that would provide all relief requested?% 

The agency then forwards the complaint to an investigator, who 
may be an agency employee or an employee of an outeide investigative 
agency. The investigator looks into the charge in one of two ways. 
He may obtain statements from pertinent witnesses as well a s  the 
complainant and any alleged discriminating officials, and then obtain 
any pertinent documents directly from the complainant or the agency. 
The investigation may also take the form of an informal hearing. At 
these informal hearings, witnesses testify under oath in front of the 
investigator, the complainant, the complainant's counsel, and the 
agency counsel. Alleged discriminating officials are usually not al- 
lowed to be present during testimony of other witnesses. 

At the close of either form of investigation, the investigator issues 
a report to the agency. T h e  agency then issues a proposed agency 
disposition. If the complainant accepts the proposed disposition, the 
process ends." If not, the agency often makes another attempt to 
settle the case. If this fails, the complainant may either request a 
final agency decision and proceed directly to federal court (stage 5)*' 
or request a formal hearing. The complainant must request a formal 

"29 C.F R 8 1613 213 (19361 
>*Id D 1613 215. 
' I d  0 1613.405 If the agency  receive^ an EEOC complamt rrlaflng to an a e t m  

that is  the avbjet of B pr8v~ously Bled MSPB complamt, the agency must reject the 
eomphnt and refer the complainant to the MSPB. 6 C F R 9 1201 155 (1986). If aRer 
a~cepfing a complaint, an agency learn that the eomplamant filed en eppal m i  the 
MSPB before filing the formal EEOC eomplamt, the EEOC complaint muat be can- 
celled 29 C F.R. 5 1613 4 0 W  (19861 See m f m  notes 46-48 for a dlruaamn of pro- 
cedures to be followed If ths EEOC setion wai filed fmt  

"29 C.F.R 9 1613.215 (19861 The moatfommmexample oiaeomp1amt"not ulthin 
the p w i e w  ofregulatms" would be a ease eomplammg shut an agency sctlan man- 
dated by OPM d e s  As the agency has no control over the aetmn, the appeal should 
beagainst the OfficeafPermnnel Managernemusingthe procedwsof6 C F.R. 300.104 
11986! L e  Chmhholm v US. Poatal Service, 516 F Supp 810, 25 (W D N C 19801. 
W d  man and u-lcd ~n p n  on olbrgmunds, 665 F 2d 482 (4th C a  1981). 

l'E E 0 . C  Policy Letter 86-197 11986! 
=29 C F R 3 1613.217(a1 11986) 
w e .  infie notee 40-44 
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hearing within fifteen days after the agency m u e ~  It8 proposed d m  
pos1tmn.zs 

Stage 3. Formal Heormg 

EEOC employees called hearing examiners preside over the formal 
hearings Due to the backlog a t  some EEOC offices, it is not unusual 
for it to take over a year before a hearing date is set. The heanng is 
generally preceded by a preheanng conference where the hearing 
examiner rules on the parties' requests for witnesses?' The heanng 
examiner will a180 frequently use the prehearing conference to en- 
courage the parties to settle the case and to namow the issues.z8 

Because complainants bear the burden of proof a t  the formal hear- 
they are allowed to present their case first A typical heanng 

consists of opening statements, examination and cross-examination 
of witnesses,3o and closing statements. A relaxed form of the Federal 
Rules of Evidence a ~ o l i e s . ~ '  In mme iurisdictions the examiner limes 

"'29 C F R $ 5  1613 2171b1, io 119551 
*'Hearmg ~xaminers are usually attorneys and act a8 adminiatratwe law judges 
l'Serfher the complainant nor the agency has aright to  cell w~tnesse~ to tsstlfy m 

a hesring 25 C F R 3 1513 2181e) 11986) Only the complainant and the alleged dm 
criminafingafficiale have aright to testify All other witnesses arecalled by the hearlng 
examiner Thepartleimay requestthat the hearingeraminereall paniculsr w ~ t n e s m  
If this requaat IS demed. the examiner mmt p r e  his reasons for the denial to the 
requestmg party The agency 19 responsible for pioviding m y  of i f8 employees who 
may be called to testify, 8% well as any w~tneis called st its iequest The agency mud 
as~lst the complainant ~n obtaining witnesses requested by the complainant who are 
federal government employees and not employees of the q e n c y .  but LQ not responmble 
for financial arrangements The c~mplainani must provide all nmgovernment em- 
ployee w~fnesse8 that he has requested The partlea may slso request idorma1 dacov- 
ery Whde EEOC rule* do not provide for formal discomy, p a n m  can requeat the 
hearing examiner ' t o  csllll B piece of evidence in the same way that they can request 
that he 'call/. B witness 

IdAs a pmtlcal matter the prehearing conference i s  often the most impartant pelf 
of B case Cedes C B ~  be won and 10s by the framing af an mane and by the witnesses 
called As B result, agency representatives should be 88 well prepared far a prehesring 

eamplamant conduefa i rigvlir direct examinatlbn f i e  aieney then conducta B mm. 
bination direct and ~r08s-e~ammafmn The complainant IS then allowed a combination 
croas-exammafm and redmet 

"The extent to which the Federal Rules of Evidence are enforced depends upon 
whether 01 not the complainant 18 repreaented by m attorney If the complainant is 
pro IP the rules are relaxed almost t o  the point of nonexistence Earl) in a hearing 
B ~ B ~ S ~ B D I O  secomoiainant.ifn almostimoossibletowmanobieetion Asthe heanne I . .  
progresses, relsvmce abjections become more and more feamble If the campla~nant 
hs i  an attorney, most rules are enforced In general. relevmnce standards are loosened 
and hearaay 18 admissable 

148 



19871 TOBACCO-RELATED DISCRIMINATION 

a recommended decision at  the close of the hearing. In other juris- 
dictions the examiner may take as long as two years to issue a rec- 
ommended decision. 

The recommended decision of the hearing examiner is not binding 
upon the agen~y .9~  The hearing examiner's deemon is forwarded, 
along with a full transcript and record, to the head of the agency. The 
agency then uses this information to make Its own final decision on 
the c o m p l a ~ n t . ~ ~  

After they have received the final agency decision, complainants 
have three options. They may accept the agency's final decision and 
let the process end, proceed to stage 5 and file B federal court claim,3' 
or appeal the final agency decision to the EEOC.SS 

Stage 4:  EEOC Appeal 

A complainant must file his appeal to the EEOC within 20 day8 of 
the final agency decisian.j6 The EEOC bases its conclusions on a 
review of the agency deemon and the record of the formal hea r~ng .~ '  
Briefs are generally not required.38 The EEOC deckion is binding 
upon the agency.38 
Stage 5: Federal Court Appeal 

If the employee 18 not satisfied with the decision of the agency or 
the EEOC, he can file a civil action in an appropriate district court,'O 
and receive a full de novo hearing." The civil action may be filed 
after 180 days have passed without agency action on an appealtZ 
within thirty days of an agency de~ision,'~ or within thirty daya of 
an EEOC decision.M Unlike the administrative stages of the process, 
federal court litigation is very expensive and time-consuming. As B 

"29 C F R 5 1613 221 (19861 
1 1 1 1  

infra text aceampanying notes notea 40-44 
"29 CF.R 8 0  1613.231-233 (19861 
"29 C F.R 8 1613 233181 (19861 
"29 C F R 81 1613 231- 235 (19861 
p129 C F R 5 1613 2 3 3 M  (19861 Bnefs must be filed wifhm 30 days of the filmg of 

the appeal 
"29 C F R  8 1613 234 !19SSl 
*'29 C F R 8 1613 231 Complainants may also file an appeal with the MSPB sf this 

sfage See infro note 43 and ~c~ompanying  text 
'I42 U S  C 5 2000e-161c) 11982); 29 C.F R 5 1613.281 11936). 
"29 C F R 9 1613.281 119861 However, if the complainant elects an EEOC appeal 

under 29 C F R 5 1613 233(a) 11986) a new lS0.day period starts 88 af the day or the 
filing of the appeal 

C F R  5 1613 2331%) (19861 

noted above do not apply t o  age disenmmarm cases 
*42 See 42 U S  C $ 2000e-161cI !19821, 29 CFR 5 613.281 (19861. The time l imm 
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result, only a small percentage of the claims raised a t  the adminis- 
trative level reach the federal courts. 

B .  APPEALS TO THE MSPB 
The MSPB appeal process in “mixed’ handicap-adverse personnel 

action cases conmats of five stages: hearing, MSPB appeal, EEOC 
review, special panel review, and federal court appeal. 

Stage I Hearmg 
An employee (appellant) initiates an MSPB appeal by filing the 

proper forms with the MSPB within twenty days of the effective date 
of the adverse a c t i ~ n . ’ ~  Employees may not simultaneously appeal a 
single action to both the EEOC and the MSPB Once an employee 
has appealed an action to the EEOC, he may not file an appeal with 
the MSPB until either 120 days have passed or the agency has issued 
a final decision Once 120 days have passed, the employee has up 
to one year from the date of the EEOC complaint to withdraw the 
EEOC complaint and appeal to the MSPB.47 After an agency m u e s  
B final decision on the EEOC complaint, the employee has twenty 
days to appeal to the MSPB.46 The appellant has the option of re. 
questing a hearing 01 having the c8e.e decided usmg documentary 
evidence alone.4s Appellants almost always request a hearing 

Once the request for hearing has been filed, the agency and em- 
ployee may then enter into discovery. The discovery QTOC~SS is based 
upon the Federal Rules of Civil Procedure,”O with two notable exeep- 
tions. the time allowed for MSPB discovery is very short, and failure 
to respond to a Request to Admit will not result ~n presumed admis- 
sions If a party does not respond to discovery within the time Iim. 

‘.Id.aseLewmv InfeinaIRevenueService,ZMSPB 181119801,Allanv Veterans 
Adminarration. 2 M  S P B 417 (19801 

“ 5  C F R. 8 1201 154(al(l) (1986). ma Hobson Y Depsrtment of Nary, 3 M  S P B 
79 119801 Aa fhia can result in MSPB c la im being raised up t o  three years a f m  an 
adverse action. agency representative8 musf mainwin all of their rwordi ~n adyere 
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itations, the opposing party should promptly file a motion to compel 
answers to discoverys2 with the administrative judge assigned by the 
MSPB. 

The agency 1s asked s w n  after the filing of the appeal to submit a 
responses3 This response must contain all the documentary evidence 
that the agency plans to use at  the hearing. In general, everything 
included in the response is presumed to be automatically admitted 
into evidence. The agency is also asked to include with the response 
its rebuttal to the legal and factual arguments raised by appellant 
in his complaint.54 

Parties have no right to call witnesses a t  an MSPB hearing; they 
may only request that  the testimony of witnesses be allowed at  the 
hearing. The administrative judge has the final decision on what 
testimony will be h e a d e e  In some jurisdictions, the administrative 
judge will call a prehearing conference to discuss potential witnesses 
and pursue settlement with the parties.66 

Hearings are usually scheduled within ninety days after the MSPB 
receives the appeal. The hearrng is formal and uses a relaxed form 
of the Federal Rules of E~ idence .~ '  The agency presents its cam first 

'"See 5 C F R S 1201 25 119861 Due to the short time allowed for discovery, m y  
delay in requesting a motion io  compel could result m the agency not receiving answers 

"See 5 C F R I 1201 25 119861. 
"Id If the appellant hae requested a hearmg. the response to legal and factual 

argvments should merely outline the agency's pmitionn There 18 no need to alert the 
appellant to the agency's hearing strategy Ifthe appellant ha8 not requested B heanng, 
the response should be comprehensive a% IT is the only chance far the agency to arms 
Its nnlnts .-r 

"Pmma mmt submit B list of desired witnesses to the presiding official In a e- 
mvolvmg poor performance. the afficial who proposed the adverr action 18 always B 
relevant w~tnee8 In B c88e i n v o h n g  poor conduct, the deciding offieml IS always B 
relevant witness The appellant IS also slwayd allowed to testify The MSPB observes 
a stnct relevance standard m reaped io other witnessed They are far less likely ra 
allow the testimony ofa  minimally relevant wifnens than a ~imilar ly  situated EEOC 
examiner. Under 5 C F R. % 1201 33 11986) the rule8 gwernmg the provldlng of mr. 
nesses am the same as those used by the EEOC See svpm note 27 
"5 C F R 5 1201 41 (19861 MSPBprehearingconferencesar* mually not asformal 

81 EEOC preheannge They w e  myally telephonic and generally short. Some MSPB 
examiners wait until the heanng to purme iettlement The agency representatwe 
should listen to all pmposala and should not appear unreasonable, wen if settlement 
IS not B pombilny 

"6 C F R S 1201 67 I19861 MSPB heanngi  are ~sual ly  more formal than EEOC 
hearings Hearsay 1s still admmzble and leading queationa am allowusd, but thla w111 
result ~n the testimony being oven lee8 weight. Endenti- d e s  are not slnctly 
enforced agemat pm ae appellsnte 
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and bears the burden of proof in justifying the personnel action A 
claim of discrimination is an affirmative defense: thus the appellant 
must prove Hearings include opening statements, 
examination and cross-examination of witnesses, and closing a r m -  
mentB 

The administrative judge will generally issue his decision within 
twenty-five days of the hearingBo and within 120 days of the appeal.61 
This decision becomes final unless the appellant appeals to the full 
hoard of the MSPB within thirtyfive days.82 

There 16 a second form of MSPB hearing called the Voluntary Ex- 
pedited Appeals Procedure (VEAPF Under VEAP, the time limits 
are shortened,B‘ discovery ia eliminated, and there LS no transcript of 
the hear1ng.6~ VEAP is only considered appropriate in eases that 
require no discovery, raise no novel questions of law, and lend them. 
selves to expedited resolution.88 This is almost never the ease when 
handicap mues are Involved. The lack of a transcript alone LS ample 
reason for the agency representative to  refuse to consent to VEAPe’ 
~n any mixed case 

Stage 2: MSPB Appeal 

Either the appellant or the agency may initiate an appeal to the 
MSPB full hoard by filing a petition for review within thirtyfive days 

B85 C F R 5 1201 56 119861 If the ~e imnne l  action 1s based m a n  noor conduct the 
ageneymvstsvppan~lschargei byabrepanderanceaffheevidence 5 C F R  3 1201 56 
(19881 In a ease involving p a r  performance, the agency need only SYPPOTI Its charges 
with mhntantial evidence 6 C F R 5 1201 561aIii1 11986) The purpose ofthir differing 
standard of proof was to make II easier to  remove an employee for performance defi- 
c~encles Even 80, due to  the many prateefiona p e n  to an appellant ~n a performance 
ease. see Broida AGuideToMerit SIstemsRatedionBoardLaK And Practice 819861. 
~f can he harder to wm B performance C B ~ B  than it IS to  wm B conduct cane 

C F R 6 1201 56(bIiZ) (19861 
‘ObCFR 61201111~19861 
61Thissthegoale.preabedhytheMSPB vnderItspresentpolicy This ~oa l i sa lmai t  

“ 5  C F.R $ 1201 113 11986) 

6 d T h e o r e t d l y .  the parties must submit B Joint Appeal Record within 30 days of 
the MSPBI acknawledgmint of the appeal 5 C FR. 5 1201.203 (19861 In practice 
hawover.partiesaroalmostneverabletaagraeonaJointAppaalReiord,thvsreparate 
appeal recards are Bled The hemng must Lake place within 46 days a i  MSPEb a*. 
knowledmmt order The final decision muat he lasued no later than 60 d a w  d t e r  the 

always achieved 

5 C F R 58 1201 200-.222 (19861 
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of the Initial declsmn.B$ This submission is in the form of a brief.Be 
Only issues of law can be appealed; findings offact are final 70 Aparty 
may offer new evidence with the petition only if it was not available 
at the time of the hearing." The opposing party may file a response 
brief. The full board will then issue a final decision.'' The full board 
overturns very few initial decisions. 

Stage 3: EEOC Review 

The appellant has the option to request the EEOC to remew the 
MSPB final Such requests must be filed within thirty days 
of the final MSPB decision." The EEOC review 1s based strictly on 
the recordTs the EEOC may, however, address issues not raised in a 
petition for review The EEOC has thirty days to decide whether to 
review a deci~ion.~ '  If the EEOC decides to review the decision of the 
MSPB, the EEOC has an additional sixty days to issue its decision.'8 
If the EEOC concurs with the MSPB, the MSPBs decision becomes 
final.'O If the EEOC does not concur, I t  remands the case to the MSPB 
along with the EEOC's suggested changes.8o 

The MSPB has thirty days to  either concur or nonconcur with the 
proposed EEOC If the MSPB concurs, it  vacates the old 
decision and mwes B new one." If the MSPB does not concur with 
the EEOC changes, the case is referred to a special panel!' 

Stage 4: Specral Panel Remew 

Disputes between the EEOC and the MSPB are referred to a special 
panel consisting of one MSPB member, one EEOC member, and a 
chairman appointed by the President far a six-year tern.- The panel 
issues a final decieon based upon the record and upon supplemental 

" I d  
'85 CFR B 1201 114 (19861 Whle the board can require o l d  argument. 5 C F R 5 

1201 116(alll) (19861. this seldom happens 
C F R  5 1201 115 119861 

'lid 
" 5  C F R 5 1201 11S(b) (19861 
'P5USC,§77021b)(19823:5CFR 5 120161(19861 
I. l i  
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briefs, if any, submitted by the parties.ss The parties also have the 
nght to oral arguments. The time limits in special panel eases are 
very shortEB 

Stage 6. Federal Court Actions 

In mined cases, a person can appeal any final decision of the MSPB, 
EEOC or Special Panel to an appropriate federal district court e' The 
party has thirty days from the issuance of any final decision to file 
an  This means a person can appeal directly from any de- 
cision a t  stages 2, 3 or 4 or file a direct appeal thirtyfive days after 
a decision a t  stage l.6g 

The appellant IS entitled to B de nom hearing on all discrimination 
Review of the adverse personnel action claims is based upon 

the record alone?' 

111. HANDICAP LAW AND REGULATION 
A.  ADMINISTRATIVE FORUMS 

The Federal Government's policy relating to handicapped mdwid- 
uals 1s set out in the Code of Federal Regulations (C.F.R 1 which 
states: 

Agencies shall g ~ v e  full consideration to the hiring, place- 
ment, and advancement of qualified mentally and physically 
handicapped persons. The Federal Government shall become 
a model employer of handicapped Individuals. An agency 
shall not discriminate against B qualified physically or men. 
tally handicapped person.92 

1 .  Definitions. 

Handxapped Indmduals: Under the regulations set out in the C F R , 
a person is entitled to protection only If he meets the definitions of a 
"qualified handicapped individual The C F R. define8 a handi- 
capped individual B S ,  "one who: (1) Has a physical or mental impair- 
ment which substantially limits one or more of such person's m a p  
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life activities, (2) has a record of such an nnparment,  or (3) is regarded 
as having such an ~mpairment."~'  

In order to qualify as handicapped under subsection (11, a person 
must have an  unique physical or mental handicap.@s It 18 not enough 
to have a condition that is shared by a large portion of the population, 
such as being left-handdgB 

Major Life Activities: Major life activities are defined a8 "functions 
such a8 caring for one's self, performing manual tasks, walking, seeing, 
hearing, speaking, breathing, learning and working"?' In order to 
be defined as handicapped thm life activity must be substontially 
impaired A person who merely experiences discomfort or consider- 
able inconvenience is not necessarily handicapped under this test.98 

Regarded As Handicapped Under the C.F.R., people who are re- 
garded by the agency as handicapped are, in fact, handicapped. The 
C.F.R. states: 

"Is regarded as having such an impairment" means (1) has 
a physical or mental impairment that does not substantially 
limit major life activities but is treated by an  employer as 
conatituting such a limitation; (2) has a physical or mental 
impairment that substantially limits major M e  activities only 
as a result of the attitude of an employer toward such im. 
pairment; (3) or has none of the impairments defined in (b) 
of this section but 1s treated by an employer as having such 
an impairment.oB 

"29 C.FR 8 1813 702Ial (19861 
B~Ser\'icksrsv Veterans Administratian, 649 F Supp86 IW D Wash 19821,Amold 

Y Depanmentofth~Army.033-085-6003lE E.0 C Ocf27,1936l,Evanav Department 
of the Naiy, SF07128410124 IMS P B Aug 24. 1984) (available on LEXlS Labor 
Libran, M S P B Fllel. nee also De la Torres Y Bolge. 781 F.2d 1134 (5th C a  1986) 
(1eft.handedness 1s not B handicap even if it prevents B perlon from doing h a  or her 
lob1 

sdld The definition. of physical and mental dieorders are contained at 29 C F R I 

nt' means (1) any physiolagxal dmrder or 
ent, oranatomlcal loss affectlnganeormore 

of the fdiowng M y  iyswms, Seurolaglcal. murculoskeletal. spcial beme 
organs, cardmwaodar. reproductive. digestive. gemto-urmary. hemic and 
lymphatic, skm. and endocrine OT I21 any mental or p~yychalog~eal dx.  
order such 88 mental retardation, organic brain syndrome, emafmsl or 
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This section most often comes into play where a person has received 
accommodation from an agency m the past. This person can argue 
that whether or not he is truly handicapped IS irrelevant. Because 
the agency has already provided him with accommodation, it must 
consider him to be handicapped;1oo thus, he meets the C F R s  defi- 
nition of a handicapped individual. 

Record Of Impairment. The C F R. eases complainants' burden of 
proof by allowing them to prove handicap statu8 by showing that they 
have a "record of impairment" The C.F.R. states: "Has a record of 
such an impairment" means has a history of, or has been classified 
(or misclassified) as having a mental OT physical impairment that 
substantially limits one or more msjor life activities.1o1 As a result, 
a person's medical record ia often all the evidence necessary to prove 
handicapped status IOz 

Qualified Handicap Status: Once patential complainants have cleared 
the hurdle of proving handicap status, they must still show they are 
"qualified" handicapped employees. The C.F.R. defines a qualified 
handicapped employee as 

[a1 handicapped person who, with or without reasonable ae- 
commodation, can perform the esaential functions of the PO. 
sition in question without endangering the health and safety 
of the individual or others and who, depending upon the type 
of appointing authority being used (1) Meets the experience 
a d o r  education requirements (which may include passing 
a written test) of the position in question, or (2) meets the 
criteria for appointment under one of the special appointing 
authorities for handicapped persons.10s 

Reasonable Accommodation: Proving the existence of some form of 
reasonable accommodation 1s the most difficult task in this type of 
litigation. The handicapped individual must show that the govern- 
ment can provide Some type of accommodation that would, for all 
practical purposes, eliminate the effects of the handicap on his es- 
sential job elements.1Dd The agency's obligation to prowde such ac- 
commodation is limited. The C.F.R. only requires that: "[aln agency 
shall make reasonable accommodation to the known physical or men- 
tal Iimitatmns of a qualified handicapped applicant or employee un- 
less the agency can demonstrate that the accommodation would im- 

l Y Y L e  rnfm text accompanying notes 192-96 
1"L29 C F R  S 1615 703le i  119661 
l"'See ~ n f m  text accampanylng notal 186-91 

> " * L e  Stalkfleet I United States Postal Service 6 Y S P B 536 (19Blr  
'-29 c F R 5 1613 io3in 119668 
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pose an undue hardship on the operation of its p r o g ~ a m . " ' ~ ~ A n  agency 
LS only required to provide accommodation for known handicaps. As 
a result, the agency has no duty to accommodate until it learns of an 
employee's handicap.'o6 

The agency 1s also only required to provide reasonable accomma- 
dation The C.F.R. states: 

Reasonable accommodation may include, but shall not be 
limited to. (11 Making facilities readily accessible to and us- 
able by handicapped persons, and (21 job restructuring, part- 
time or modified work schedules, acquisition or modification 
of equipment or devices, appropriate adjustment or modifi- 
cation of examinations, the provision of readers and inter 
preters, and other similar actions.10' 

It ia not the responsibility of the agency to design a program of 
reasonable It is the duty of the handicapped em. 
playee to suggest some form of reasonable accommodation.'os To help 
management personnel as well a s  handicapped employees determine 
what is reasonable, the Office of Personnel Management has issued 
the Handbook ofReasonable Aecommodotmn This publication pro- 
vides guidance to help the agency define what should normally be 
considered reasonable accommodation in a particular setting. 

Until recently, the duty to provide reasonable accommodation was 
limited to the obligation to  modify a handicapped employee's present 
job. Ignacio L.. United States Poatal Seru~ce,"' decided by the special 
panel of the EEOC and MSPB"2 added a new type of required ae- 
commodation. The panel, in adopting the EEOC decision, held that 
reassignment of the employee must be considered 8 6  a farm of rea- 
sonable aecommodatmn,"s even if the reassignment would require 
retraining or would violate the applicable collective bargaining agree- 
ment."' 

L'oL'mted States Office ofPerionnel Management, Handbook ofReasanable Aceom- 
madstion Personnel Management Sener. PMS.720A [Mar 1983) Ihsreinafter Hand- 
book of Reasonable Aceommodatianl 

lL '30MSPB 471(19661 
"'Sea mpm text Becompanying notes 64-66 
"'l'h~hla does nut mean that an agency must reasaim d l  qualified hsndcspped em. 

ployeei It means only that the agency must make a good fmfh etTolt t o  reassrm the 
emplojee See Lynch I Department af &dueation, 31 Y S P B 518 (Spec~al Panel No 
2 19661 The agency 11 not required to  craate a position far the employee Id at 525 

" ' I # n ~ c ~ m ,  30 M S P B at 481 
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Undue Hardship: An agency can escape Its obligation to provide 
reasonable accommodation if it can show that providing such accom- 
modation would place an  undue hardship on Its operations 'Is The 
C.F.R gives the following guidance. 

In determining pursuant to paragraph fa1 of this section 
whether an accommodation would impose an undue hardship 
on the operation of the agency in question, factors to be con- 
sidered melude: (1) The overall size of the agency's program 
with respect to the number of employees, number and tme 
of facilities and size of budget; (2) the type of agency oper- 
ation, including the composition and structure afthe agency's 
work force, and (3) the nature and the cost of the accom- 
modation 

In addition, the OPM Handbook ofReasonable Aecommadotion lists 
several factors that an agency can use to determine If a particular 
form of accommodation would be an undue burden for the agency 

B. ORDER OF PROOF 
The MSPB,II6 EEOC,'lS and federal courts12o have all adopted a 

modified form of the dmcrimmatmn test contained in the Supreme 
Court's opinion in McDonnell-Douglas Corp. u Green.1z1 The Mc- 
Donnell-Douglas test divides hearings on discrimmation complaints 
into three sections. the prima facie case, management's opportunity 
to show legitimate nondiscriminatory re~sons for its actions, and com. 
plainant's rebuttal to show that management's stated reawns were 
merely a pretext for dmcrimmation.'2z 

On its face, the McDonnell-Douglas test deala only with race dis- 
crimination, the Supreme Court noted, however, that  the test should 
be modified to  fit differing situations.'28 The form ofthe test used in 
handicap cases depends on whether the case 1s based on a failure to 

>*Osee, e , # ,  Texas Dep't o i  Community Affairs Y Burdme, 150 U 3 248, 262-56 

"'411 US 792 '19731 
>""Id at 796-97 
>"lid sf 796 

119811, Prsmtf v Unmd States Postal Service, 662 F 2d 292 (6th Cir 1981, 
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accommodate a known handi~ap '~ '  or intentional discrimination in 
personnel actions on the basis of handicap.lZ6 
1 .  Failure To Accommodate A Known Handicap. 

involving the government's failure ta accommodate a known 
handicap, the most commonly accepted modification of the Me. 
Donnell-Douglos test'26 LS contained in Stalkfleet ~ 1 .  United States 
Postal Serum.'27 Under the Stalkfleet'ZB-MeDonnell test, 
a complainant makes a prima facie case by proving that he is hand- 
icapped under the definitions contained in the  C.F.R.'3D and articu- 
lating some form of reasonable accommodation that would allow him 
to perform the essential functions of his job without endangering the 
health or safety of others.131 In most discrimination eases, the com. 

In 

L*aIn this type of caw there is no need ta prove any intent ta discriminate Ln thie 
way these case8 are B form of &sparate impact actions See Origgs Y Dvke Power 
Company. 401 U S  424 11971) (a racial dimrimmation case that articulated the dis- 
parale mpact theory of discrimination1 The employee 18 complammng that his job 
requirements have B diaparafe impact on handicapped employees In fser, mme eom- 
plaints raise both B &sparate impact and B failure M provide aceommadation elaim 
In theory, them are separate causes ofamon, mpraetice, however, they can be merged 
See Prewltt s United States Postal Service. 642 F 2d 292.306 ( L h  Cir 19811 To prove 
B handlcap dmparste treatment caw B p e r m  muit  show that  an employer has a rule 
that  dispraponionately atTed handicapped employees Sos Griggs, 401 U.S. a t  427 
Employees muat first show they am handicapped under the pmv~siona of 29 C F R 5 
1613 702 11986) Sext ,  the employees muit show that  they ere qualified far all Bapeets 
af the job other than the challenged rule Giiggs, 401 U S  at  431 This 18 amiogoua 
to p m m g  "quahhed hsndmp" mtue The burden of persuasion IS shitted to the 
employer to show that the challenged rule 18 'job r e l a t a  or a "business neceasify ' 
Id This amount8 to the employer showing that elimination of the rule would impose 
snvndue burdenonitsaperhtionsunder29C F R  8 1613.7041a) 11986) Sincedisparate 
treatment cases overlap ta such B great degree with failure to pmvide accommodation 
 case^. courte treat them ae the  latter L o  Piewilt ,  662 F 2d at  306-07 

L T n  this tme of C B B ~  employees meet all af the rqmremente for theirlobs but h a w  
noqob-related hanmcsps A good example would be B esse w d v m g  an employee m 
the early stegea of Acquired lmmvne Deficiency Syndmme (AIDS) or an employee wrth 
AIDS Rdated Complex (ARC1 These employee6 would be able to perform the reqmre- 
mente oftheirjobs butlikelywouid be regardedas handicapped Sseaupmnates 99-100 
sndaecompanyingtext lfrseabytaimaglne this typafemploym beingdiscriminated 
againitbecause ofhis condition. This wouldconstitvteintentionaldisparate treatment 
To prove thls type of discriminsfran an employee mu# show that the employer inten- 
tionally diacrmnnsted against h m  or her becauie of the handicap There are few 
repalzed intentianal handicap diunminafion ease8 before any dmtmt court OT c o r n  
of appeals LP %had Bd of Sabsav County Y Arhne. 107 S Ct 1123 119871 This 
t yp  of C B B ~  18, however. a ~ m e f ~ m e s  m e e d  at  the  sdmnistrarive atsgea 

"'411 U.S 792 119781 
11'6 M S P B 536 11981). see d 8 o  Clancy Y Department oi the N a v ,  6 M S P B 173 

159 



MILITARY LAW REVIEW [Vol 118 

plainant haa very little difficulty proving a prima facie In a 
handicap accommodation case, however, proving a pnma facie case 
is the complainant's greatest burden. Thedifficultylies inarticulating 
a form of reasonable accommodation In molt cases, if the aceom- 
modation suggested was reasonable, not an undue hardship. and pre- 
viously articulated, the government would have already adapted 

Once the camplainant establishes a prima facie case, the burden of 
proof does not shift; rather, it remains with the complainant through- 
out the case.134 Management must, however, articulate legitimate. 
nondiscriminatory reasons for its actions In theory, management 
should only have to assert that the accommodation suggested by the 
complammt would impose an undue burden on Its operations.136 In 
practice, however, management usually explains the attempts It has 
made in an effort to accommodate the complainant Under a strict 
application of the test, management need only express the reasons 
for its actions if the complainant 1s able to establish a prima facie 
case,L3i Mast hearing examiners. administrative judges and judges, 
however, require the government t o  State its reasons even in the 
absence of a pnma faex case.13s 

In the final portion of the hearing the complainant must prove that 
management's stated legitimate, nondiscriminatory reasons for Its 
actions are merely pretext for discrimination In handicap canes. 
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the complainant normally argues the accommodation suggested would 
not impose an undue hardship on the g ~ v e r n m e n t . ' ~ ~  
2.  Intentional Discrimination In Personnel Actrons On The Basis Of 
Handrcap. 

In some rare cases employees will claim that  they were not pro- 
moted or were disciplined merely because they were handicapped."' 
In these c a m  employees try to show that  the agency is biased against 
handicapped employees. To prove a prima facie case, compiainants 
must show that they meet the C.F.R.14a definition of qualified hand- 
icapped ind i~ idua l . "~  If the case involves a failure to hire or promote, 
they must show they applied and were qualified far the jab or pro- 
motion in question, and the job or promotion remained open or was 
given to a nonhandicapped per~on. '~ '  If the case involves discipline, 
the complainant must prove that he was disciplined under circum- 
stances sufficient to raise an inference of handicap discrimination."' 

In the second stage of the hearing, management must state legit- 
imate, nondiscriminatory reasons for its a~ t ions . "~  In hiring or pro- 
motion eases this usually involves showing the complainant was not 
the most qualified individual for the job."' In discipline cases man- 
agement usually shows it used similar discipline when dealing with 
nonhandicapped individuals for the like offenses or shows it con- 
formed to a standard table of penal t~es ."~ Once again, management 
IS usually required to state the reasons for its actions even in  the 
absence of a prima facie case,'49 

In the final section of the hearing, complainants try to prove that  
the handicap was the real reason for the personnel sction.lKO Typi- 

"oSldkbei 6 M S P B at 542 
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cally, a complainant attempts to show he or ahe was, in fact. more 
qualified than the selectee for B job or to show that the punishment 
given to nanhandicapped employees 18 less severe than the punish. 
ment given to handicapped employees for similar rules 

IV. JUDICIAL FORUMS 
Congress passed the Rehabilitation Act of 19?3''* to "promote and 

expand employment opportunities m the public and private sectors 
far handicapped ind iv~dua l s . ' ~~  Title V of the Rehabilitation Act of 
1973 established the principle that the federal government cannot 
discriminate against the handicapped 154 A Senate committee report 
stated "the Federal Government must be an equal opportunity em. 
ployer and this equal opportunity must apply fully to handicapped 
mdwiduals '"je While this rhetoric was certainly favorable to hand- 
icapped Individuals, it gave them no right to ask for judicial enforce- 
ment of these federal goals 

Only recently have handicapped individuals been given the nght 
to bnng a private action for handicap discrimination in federal court 
In 1978 the Rehabilitation Act was amended to provide the remedies 
of Title VI1 of the Civil Rights Act of 1964158 to handicapped mdi. 
wduals This new section stated 

The remedies, procedures, and rights set forth in neetion 717 
of the Civil Rights Act of 1964 I42 U S.C A S 2000e-161, 
including the application of sections ?06!D through 706W 
(42 U.S C.A $2000e-5!D through!k). shall be available, with 
respect to any complaint under section 791 of this title. to 
any employee or applicant for employment aggrieved by the 
final disposition of such complaint, or by the failure to take 
final action on such complaint. In fashioning an equitable 01 
affirmative action remedy under such section, a court may 
take into account the reasonableness of the cost of any nec. 
essary work place accommodation, and the availability of 
alternatives therefor or other appropriate relief in order to 
achieve an equmble and appropriate remedy lei 
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Section 717 of Title VI1 of the Civil Rights Act of 1964168 provides 
far a private right of action for persons with discrimination clams 
after they have exhausted their administrative remedies Federal 
cou*s have followed the EEOC and MSPB in adopting the order of 
proof set out in the McDonnell-Douglas test, as modified to deal with 
handicap  action^."^ The courts also use the appropriate definitions 
contained in the C.F.R.'Bo 

V. NONSMOKER ACCOMMODATION 
CASES'" 

Of all of the different types of tobacca-related discrimination cases, 
nonsmoker accommodation cases me, by far, the mast common.'62 In 
many cases the complainants are encouraged to  file complaints by 
one of the many nonsmoker's rights lobbying These groups 
provide legal support and usually file amicus briefs. Agency repre- 
sentatives should do all that  they can in  this type of case to keep the 
issue narrow. Many nonsmoking complainants conaider themselves 
to be "crusaders for the rights of the mmse8."1u They will often 
attempt to bring in reams of ewdenee relating to the harms of smok- 
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lng.leJ When such evidence is raised, a government attorney may feel 
tempted to fallow the lead of the tobacco lobby and deny that tobacco 
smoke has a harmful effect upon nonsmokers This 1s a strategic error. 
Because courts have intelpreted handicap to mean a unique physical 
condition resulting in an impairment,le6 the effect of tobacco smoke 
an an average person is not relevant. Contesting this evidence merely 
highlights en emotionally charged issue. In addition, the agency risks 
offending a nonsmoking judge or examiner The proper response to 
an attempt to admit this type of evidence is an objection an relevance 
grounds. 

Many compla~nants will try to raise the argvment that the Occu- 
pational Safety and Health Act (OSHA1 forbids tobacco smoke in the 
workplace 16' The only response that is necessary is that OSHA reg- 
ulations do not bind the federal government;'bs thus, OSHA is not an 
issue. In addition, a violation of an OSHA rule is not discrimination 

The most dangerous of the "nan.issues" that LS often raised by 
complainants is rule enforcement. The complainant will attempt to 
show that the agency's awn regulations forbid tobacco smoke in  the 
presence of nonsmokers. Unfortunately, many agencies' regulations 
are poorly written and may impliedly prohibit nonsmoker exposure 
to This type of evidence placea the agency m a very bad 
light. Fortunately, since enforcement of a rule IS not related to hand- 
icap discrimination, this evidence 1s technically irrelevant in a hand- 
icap case."' Agency caunsel should, thus, strongly object to the in- 
clusion of this type of evidence in the record. It should be noted, 
however, that agency regulations may be relevant to showing that  a 
form of accommodation contained in  a regulation would not constitute 
an undue burden for the agency 

"'In both Arnold and Pletfen Y Department of the A m y .  23 M.S P B 682 (1984) 
(Pietkn In, ASH submitted exfehslve bnefs relatlngfhe h s m s  ofsmakmg Mr Arnaid 
himseifaltempted ta admit over 100 exhrbita, smounting to over 20,000 pages, relating 
the hams of tabaeeo smoke 

LS gr&ble m&r most a&& grievance procedures That IS the pmper f a r m  for 
n i e  enforcement elalms 

"'The fact that an agency has estsbliehed 8 rule nquinng the accommodation 
requested by the eompiainant IS stmng, ifnaf ovenuholming, evidence that the accam- 
modation doel not conitmte an undue burden on the agency 
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Agency counsel must limit their own arguments to true discrimi- 
nation issues. They mugt avoid red herrings and try to limit their 
opponent's arguments to the three prong8 of the McD0nnell-Do~gln.s'~~ 
test. This will highlight the relevant mues, while avoiding the non- 
issues. 

A. THE PRIMA FACIE CASE 
1 Establishing Handicapped S t a t u .  

The biggest mistake most government representatives make in to- 
bacco handicap cases 1s stipulating to the existence of a handicapping 
condition. In most cases complainants will be able to show that  their 
maim life actmtv of breathing or warkind" has been affected. How- 
ever, they must also show they have a unique physical or mental 
cand~tion"~ that substantially limits a major life 

Proof That The Employee Has A Physical Or Mental Condition. 
Most nonsmokers are annoyed, to some extent, by tobacco smoke. 
Many people experience tearing eyes, coughing, and dry throats. Ac- 
cording to Dr. Richard Summers, Chief of Allergy-Clmical Immu- 
nology Services a t  Walter Reed Army Medical Center, mast non- 
smokers suffer Some psychosomatic tightening of the throat and chest 
and have difficulty breathing in the presence of smoke."' Other com- 
mon psychosomatic aymptoms cited by Dr. Summers include head- 
aches, twitching, running nose, and irritability. T h e  symptoms cited 
above are experienced by the average nonhandieapped nonsmoker. 
In order to prove the existence of B handicap, the complainant needs 
to show symptoms above and beyond these normal symptoms."8 

Proof That The Employee Has An Actual Handicap: Complainants 
will often present medical records that  purport to document reactions 
to tobacco smoke. Agency representatives should carefully examine 
these records and, if necessary, contact the physician. In most cases 
the infannation contained in these records is merely B restatement 
of the unsupported claims of health problems reported by the eom. 

'-*411 U S  792 (19731 
>"29 C F R 8 1613 7 W c l  (19861 
L'~Se~ 8 ~ p m  nore 85 and mampanying text 
'"29 C F.R E 1613 7031a) (19861 
L''The statements of Dr Summers are dram from his terrimony ~n Arnold v De- 

partment of the A m y  on September 26-21, 1985 He w_ serving as complainant's 
expe* u7tness 

L"Ainoid, at 3 
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plainant to the In order to show a handicapping condition. 
there must be independent c l m ~ a l  proof of symptoms lsoThe simplest 
farm of clinical proof 18 a workplace observation performed by medical 
personnel This consists of trained medical personnel observing the 
symptoms exhibited by a complainant when exposed to tobacco smoke 
at  the workplace Is1 If a person shows symptoms that would substan- 
tially interfere wlth his abiiity to work, he has met his burden of 
proof of showing handicapped status. Mere signs of discomfort are not 
sufficient to show a handicapping condition 

The most conclusive form of proof of a smoke sensitivity handicap 
is a procedure known as a bronchial challenge In this procedure, 
the patient's lung capacity is measured before and after exposure to 
tobacco smoke If exposure to tobacco smoke results in a significant 
drop m lung capacity, the person's major life activity of breathing is 
substantially limited. Severe symptoms shown in a workplace abser- 
vatian or a positive bronchial challenge constitute proof of a sub- 
stantial limitation of a major life activity.'86 In the absence of such 
clinical evidence, the agency representative should argue the com- 
plainant has not met his burden of proving handicapped status 

Proof That The Employee Has A Record Of Impairment: Complain- 
ants who are unable to prove handicap can assen that they have a 
record of impairment.18B Most often this will consist of a medical 
report concluding a person has an allergy to tobacco. This evidence 
IS easily refuted. Any objective allergist will teatify that the tobacco 
aliergy test does not indicate that a person 18 allergic to tobacco smoke, 
only that the person is allergic to tobacco pollen.187 In fact, according 
to Dr Summers, many doctors feel that there is no such thing as an 
allergy to tobacco smoke This should not be taken to Imply there 

1 Im'J 
iony of Dr Cook and Dr Summere in Arnold 

am  am old at 3 
xaaSe 29 C F R 9 1613 703tdr ,19861 
'L'AII four of the allergis@ appearing m Arnold Dr Cook. Dr Summers. Dr Mus- 

alewhne and Dr Brack (all af whom were called by the camdamant) ameed that they 
dld not believe that there was any such thing 88 in d l e r &  to tobacc i imhe  

"'Id 
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are no medical conditions that cause an unusual sensitivity to tobacco 
smoke. Documented asthma,'8s SICCA syndrome,'go and nasal 
dmordedgl have all been successfully used to show a handicapping 
physical condition. 

Proof That The Employee Is Regarded As Handicapped: Camplain- 
ants are considered handicapped for purposes of establishing a pnma 
facie case if they can show the agency regards them as handicapped.lg2 
This type of argument is raised most often in the context of past 
accommodation attempts. In most ease8 that progress to the litigation 
stage, management has made some attempt to appease the camplain- 
ant. This usually involves Some farm of relocation, or the establish- 
ment of no smoking areas. Complainants often argue that, because 
management officials have tried tO accommodate them, they must 
regard the complainants a8 hand i~apped . '~~  There are two ways to 
refute this argument. First, it  can usually be argued that the accom- 
modation was supplied only by personnel a t  the supervisory level. 
The complaint, however, 1s against the agency. Knowledge and ap- 
proval of any accommodation cannot be imputed to the employer (the 
agen~y); '~ '  thus, the accommodation is not proof that the agency re- 
gards the complainant as handicapped. Second, the agency can assert 
it never believed that the complainant was handicapped. One appro- 
priate argument 18 that any changes in any workplace 
were made to raise morale m the workplace and not t o  accommodate 
a handicap. Finally, the agency may assert that, even if the cam- 
plainant 18 "regarded as impaired," this type of fictional "handicap" 
requires little or no because there is no real Inter- 
ference with a substantial life activity for the agency to accommodate, 

text 
~w~~ supra notes 99-ion 
Ln6Amald, at 2 
IPbThe a ~ e n c y  repreaenfative should be very carefvl not to use the word " B C C I ) ~ .  

modation " By definition. B person who reqmrea ''accommodafrod' la handicapped 
Thus, 11 the a~enc?  supplies "accammadatmn" I t  must regard the employee a i  hand- 
icapped. An agency can, however. "avpply benehaal changes" or"modify the workplace 
ennranment" without concedmg handicap. m i l e  thin 1s all an exercise m aemantxca. 
I t  c m  be very impartant I" a heanng 

IsaUnder 29 C F R 3 1613 703 (19861. an agency id only required t o  pronde accom- 
modatianthatwavldallaw Uieemploye~toperiorm~heessent~alfuncf~onsofapo~a~on 
If B person has no mal handicap, he has no real need for aceammodalion Thus, the 
agency should argue that. even if the complainant IS regarded BQ handicapped. the 
agenes has no need to provide accommodation 
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2 Estoblishmg Qualified Status. 

To gain the protections of The Rehabilitation Act of 19731s' hand- 
icapped people must prove they are "qualified."'98 In order to prove 
they meet this status, complainants must articulate Some form of 
reasonable accammodaaon that would allow them t o  perform their 
jobs leS Agency representatives must remember that all feostble ae- 
commodations are not necessarily reasonable.2oo The Handbook of 
Reasonable lists the following factors to be used 
in determining what accommodation 1s reasonable: 

-1s the accommodation necessary for performance of d u t m ?  
-What effect will the accommodation have on the agency's 
operations and on the employee's performance? 
-To what extent does the accommodation compensate for 
the handicapped person's limitations? 
-Will the accommodation give the person the opportunity 
to function, partimpate. or compete on a more equal basis 
with eo-workers? 
-Would the accommodation benefit others (nonhandieapped 
as well as other handicapped individuals)? 
-Are there alternatives that would accomplish the same 

A good example of a case where the accommodation requested by the 
complainant was feasible but not reasonable 18 Pletten L. Department 
of the Army.203 In Pletten, several doctors testified that the complain- 
ant's asthma was 80 severe he could not be expoaed t o  even R small 
amount of tobacco smoke.2o4 Hia proposed accommodation was that 
he be placed in a totally smoke-free environment The MSPB held 
that, while technically the agency could create a smokefree environ- 
ment,2a8 it was not reasonable to expect It to do so The MSPB also 

pUrpOSe?=~ 

lP'29 U S  C b9 701-796 11932) 
"'See 29 C F R 5 1613 7 0 W  119361, see also nates 103-17 and accompanying text 
LssSae 29 C F R  S 1613 70310 (19861 

'"Handbaak of Reasonable Accommodation supin note 110 
2 0 0 s ~ ~  e T~~~~~ I office or peraannei ~ ~ ~ ~ ~ ~ ~ ~ ~ t .  29 M s P B 212 , 19851 
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held that, a8 the only form of accommodation available was not rea- 
sonable, the complainant was not a protected qualified handicapped 
employee?08 The EEOC declined review of the final deemion. It is 
now generally accepted that it is not reasonable to expect an agency 
to create a smoke-free environment.2oQ 

B. THE AGENCY'S LEGITIMATE, NON- 
DISCRIMINATORY REASONS FOR ITS 

ACTIONS 
If a complainant has proved a prima facie case, the agency can 

respond in one of two ways. The agency can show that  the reasonable 
accommodation proposed by the complainant would place an undue 
burden on its operations, or it can show that it has already provided 
sdliment 

There is no clear distinction between an unreasonable accommo- 
dation and a reasonable accommodation that places an undue burden 
upon the agency's operations. It appears the focus in a reasonableness 
determination is upon whether the accommodation is reasonably nec- 
essaly and reasanably could be supplied by any agency. In a deter- 
mination of whether an accommodation would be an undue burden, 
the focus is on whether this type of accommodation could be supplied 

again refvsed t o  take Juridiction In B thlrd appeal the MSPB ruled that it atill had 
nojwmdlction, but added that  even f i t  &d havepmdict lon.  the agency hsd provided 
i d c i e n t  aecommcdation P i m e n  I, 6 M S P B a t  631 The MSPB made thla deter. 
mination before the agency had the chance to put all Its evidence relatrng to ~ t s  
seeommodation attempt8 onthe record. Mr Pletteen appealed thla deaaonto the EEOC. 
The EEOC ruled that the record dld not contam suffiemt ewdence ta aupport the 
MSPBs C O ~ C ~ Y B ~ D ~  that the agency had provided svff icmt accommodation It went on 
to i ta te  that '"[ellearly, the agency had the authority to ban smokmg from Its bvlldings 
but the Board decided that such B ban w88 imwarbls  and e ~ ~ n  thnm7.h nnt enhetan. , ... .... ........ 
tisted by the agency's argument, an undue h&hq on it? PlettDn Y. Department of 
the Army. No 03810037 (E.E.0 C. May 12. 19831 In IiPht of thm EEOC declslon. the 

that B smoking ban mnld be the only tvpe of aeMmmcdetion that would sllow Mr 
Pletten t o  return to work, the Board ruled that Mr. Pletten vas not B qudlfied hsnd- 
u p p e d  mdwidual. Id Thus. i t  stated that the agency had met ~te oblrgatm under 
29 C F R e 1613 704W (19881 The EEOC deelmed review of Lhla decalon 

"'SSP supm note 206 
mar.4 
""'See. e g ,  Rosiek Y. Deparrment a1 the Army, 31 M S P B .  140 (19861, Holder v 

U S  PasfalServae,31M S P B  469I19661,Turnerv.OfficeofPer.onnelManagemenf. 
29 M S P B 212 (19351 

'"See dupm notes 198.202 and accompany~ng ferf. 
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by the particular agency."' The Handbook of Reasonable 
AccornmdatronZ12 lists the following factors to consider m determm- 
mg undue hardship: "The overall m e  of the agency with respect to 
number ofemployees, number and type offaaedities, andmeofbudget.  
The type of operation, including the composition and structure of the 
work force. The nature of the accommodation An example 
of a reasonable accommodation that would present an undue burden 
would be the establishment of large nonsmoking areas in a strong 
union shop with a large number of smokers Since smoking polm~es 
a t  most agencies are negotiable?" getting the union to agree to a 
nonsmoking policy would constitute an  undue burden It would 
also be an undue burden for a small agency with a tight budget to 
install an expensive ventilation system for the benefit of one person, 
if the added expense threaten its A particular form of 
accommodation might also be an undue burden if there 1s another 
form Of accommodation that would impose less of a burden on the 

In mod cases, the agency's response will concentrate on Its attempts 
to provide accommodation. The agency has no obligation to provide 
the reasonable accommodation requested by the eomplamant. Its only 
burden is to provide accommodation sufficient for qualified complain. 
ants to be able to perform the essential elements of their jobs.z16 The 
agency should pick the form of accommodation that imposes the least 
hardship upon its operations. Often this 1s not the most desirable 
form of accommodation for complainants and the accommodation pro. 
vided by the agency may require additional effort on the complam. 
ant'€ part. 

Complainants are required to cooperate in attempts to accommo. 
date The accommodation may involve extra nalking or a 
secluded office. In some eases complainants may still be exposed to 
some smoke, but not enough to affect their work. If complainants 
refuse to cooperate in attempts to accommodate them, the agency has 

agency.21' 

"LLSer Handbook a i  Reasanable Accammodahon. supra nota 110 
"'Id 
lLd id  
'issee, a g , Soeial Security Admmarrarmn. Reglon 11.2-CA-30014 IF L R A 27 Feb 

19841, National Arehiuea. 6 F L R.< 96 (19821 (available on LEXIS Labor Library 
F, 1? d *I_,  . 1 .. " /..l, 

'Lasee Plsttm IT, 23 hl S P B sf 686 
lL'Sre e # ,  Vlckrrs Y Veterans A d m m a t r a t m  548 F Supp 85 IW D Weih 1982 8 ,  

Evans Y Department of the Navy, SF0762841024 131 S P B h u g  24. 19841 8Available 
on LEXIS, Labor Libraw. M S P B fdel 

lL'See Evans at 3 
'"Sea Vabers.  549 F Supp at 89 
lLpld 
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no further duty to continue to supply the accommodation.2z0 In fact, 
If the accommodation allows the cornplainant to work, all further 
accommodation is an undue hardship The agency should, there. 
fore, attempt to show the accommodation already provided will allow 
the employees to perform the essential elements of their positions. 

Agency representatives must be careful not to appear to concede a 
pnma facie case by admitting to past "accommodation" of the com- 
plainant. If the agency representative admits that the agency accom- 
modated the complamant, the complainant has a strong argument 
that the agency must consider him to be handicapped. Therefore, 
arguments should begin: "Even if the complainant 18 considered to 
be qualified handicapped,. . . ." When discussing what has been done 
for the complainant in the past, agency representatives should be 
careful not to use the word "accommodation."z22 Also, the agency 
representatives should have the appropriate supervisors testify as to 
the nonhandieap-related reasons for their actions on behalf of the 
complainant 

C. COMPLAINANT" REBUTTAL 
Thm part of the hearing allows the complainant an opportunity to 

contest the agency's reasons for its actions. The complainant is given 
the chance to prove he has not been accommodated and his accom- 
modation proposal would not be unduly burdensome for the agency. 
This is what is supposed to happen: nevertheless, the agency repre. 
sentatwe must be prepared for anything. In Arnold U. Department of 
the Army,ZZ3 the complainant used his rebuttal to raise two novel 
arguments. First, he argued, because the Diagnostic and Statistical 
Manual of the American Psychiatric Association (DSM 111)224 defined 
cigarette addiction as a mental illness with possible fatal canse- 
quences, all cigarette smokers are suicidal The Federal Personnel 
Manual (FPM)22E recommends suicidal employees be declared unfit 
for duty. Thus, he argued, all federal employees who smoke need to 
be fired, making a smoke-free workplace easy to accomplish. The 
hearing exammer, a chain smoking federal employee who needed to 
suck on a cinammon stick during the hearing to keep from smoking, 
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was not amused.126 Second, Arnold argued allowing smoking in the 
workplace was an agency pretext to discriminate against blacks and 
males. He presented evidence that blacks and males have a higher 
incidence of lung cancer. Since lung cancer is often caused by tobacco 
smoke, he reasoned that  tobacco smoke has a different effect on blacks 
and males. Thus, he believed that, by allawmg smoking in the work- 
place the government was trying to kill off all of its male and black 
employees. 

Agency representatives muat not let these types of arguments take 
them off guard and must resist the temptation to argue with cam- 
plainants on their grounds.z2' Hearing examiners and judges have B 

tendency to admit a wide range of evidence at  this stage ofthe hearing 
procedures.22B This does not mean the evidence will be given any 
welght, however. 

VI. SMOKERS' ACCOMMODATION CASES 
That smoking can constitute a protected handicap comes as a 8ur- 

prise to most peopie. In fact, it  is easier for smokers to show they ere 
handicapped than it is for nonsmokers At present, few smokers know 
oftheir rights in this area, so case8 are rare. As limitations on smoking 
became more common, however, these cases will become more fre- 
quent. 

A. THE PRIMA FACIE CASE 
I Establishmg a Handicap. 

Smokers should have no problem proving they have a physical 
condition that interferes with a major life activity. DSM 111 classifies 
tobacco addiction as both a physical (organic) and a mental disor- 
der.128 DSM I11 goes on to state that, "[slome individuals who are 
dependent on tobacco may have difficulty remaining in social or oc- 
cupational situations that prohibit smoking."2a0 Thus, their disorder 
can interfere with the major life activity of working. DSM I11 ia gen- 

**.In rapanse t~ thie argument, the author pointed Out that DSM 111 1327 80 l i ~ 1 9  
caffeine addiction (found nn coffee. tea, cola and ehacolate) as a mental illnesa with 
pmmbly fatal consequences Thus. by this logle. coffee, tea, and m l a  drinker6 BJ well 
as ehoeolafe eaters would have to be fired Mr Arnold wa(l unable to Idennfy anyone 
,besides himailn who would be I d  ta mn the government 

?*'No reasonable person would be persuaded by this t p e  of argument 8) discussing 
~ f ,  m agency representative IS merely lending cradibdity to  an ofhewise incredible 
argument ORen the beat reapanse to thia t..pe or argument IS to roll your eyes with 
an audible sigh 

'"8S.P *upm "ale 31 
***DSM 111. aupra note 224, 5.8 292 00, 327 72. 306 1X 
-'"Id S 305 1X 
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erally considered to be the definitive source of evidence in this 
Agency representatives should not, however, automatically concede 
that smoking is having a substantial effect upon a major life activity 
of a particular DSM 111 states only that some smokers 
will have problems in work As a result, the complainant 
must show that his performance has suffered since the onset of the 
limitations on smoking. An agency representative can refute this 
claim If he can present testimony or performance appraisals showing 
that complainant's performance continued to be acceptable in the 
smoke-free environment. If the complainant's performance has, in 
fact, declined under the smoking regulations, the agency represen. 
tative would have to show that  there was an independent, nonsmoke- 
related came for the performance 

2 Establzshmg Qualified Status. 

Almost any smoker who has proved handicapped etatus has already 
proved qualified handicapped statu8 All the smoker has to do is pra- 
pose some form of reasonable accommodation that would allow him 
to perform the essential functions of his position. In most cases the 
accommodation proposed will be to let the person smoke on the job. 
Since establishment of a prima facie ease is not likely to be a p e a t  
burden for the compla1nant,2~~ most smokers wiil be abie to meet this 
relaxed burden of proof. 

B. THE AGENCY'S LEGITIMATE 
NONDISCRIMINATORY 

REASONS FOR ITS ACTIONS 
The real question In most smokers' accommodation cases is not If 

accommodation is required, but what accommodation is required. The 
agency has no obligation to provide the accommodation requested by 
the complainant if it  can show I t  has offered alternative accommo- 
dation that  would allow the complainant to perform the essential 
functions of his job.2s6 The challenge for the agency representative is 

hon i  and preient npeclal problems An employee who has violated B rule 15 not protected 
by the Rehahilitstion ACT of 1973 unlebs ths rules vmiatmn was dlrectlv and una- 
voidably caused by the handicap See rnpa notes 240 and 242 

. 
'"See Teras Dep't of Community Affairs V. Burdine. 450 U S  248, 252-56 11981) 
'''See Viekera Y Veterans Adminlstrstmn. 949 F Supp 65 (WD Wash 1980) 
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to find the least burdensome form of accommodation for the agency 
There 1s very little ease law in the area of accommodation for tobacco 
addiction. 

The mmt common form of aceammodation provided by government 
agencies involves the setting up of designated smoking areas. If the 
employee's work site can be made a designated smoking area, all 
problems can be resolved The presence af nonsmokers in the office. 
however, often makes It impossible to designate a panicular worksite 
as a smoking area The solution In many offices 1s to establish a 
smokers' lounge where employees can smoke on their breaks Poten- 
tial problems arise when employees feel they cannot wait until break 
time to smoke. Providing additional breaks for smoking employees 
1s probably not a reasonable form of accommodation. Government 
employees are paid to work an eight-hour day; thus, It would be 
wasteful to give them additional breaks This could also have a det- 
rimental effect on marale since smokers would be working a shorter 
day than nonsmokers. Alternatively, some agencies might adopt a 
form of "flex-time" Under "flex-time," the employees would be al- 
lowed to take additional breaks while a t  work They would then be 
required to extend their workday to make up the time lost in the 
additional breaks This could. however, present an undue burden for 
some agencies 

Instead of accommodating employees' handicaps by allowing them 
to smoke during work time, an agency may wish to accommodate the 
employees by aiding them in eliminating the handicap. There are no 
reported cases in this specific area, but these c a m  can be analogized 
to the substantial body of case law in the area of alcohol addiction 
Both alcohol and tobacco addictions start with voluntary acts and 
develop into handicaps Also, in both tobacco and alcohol cases the 
handicap can be cured.23r 

Both the MSPBZaP and the EEOC240 have ruled that an agency has 
the right to limit smoking in the workplace The MSPB has gone so 
far as saying a person can be fired for Ignoring agency smoking hm. 

. .  .. . . 

. . .  
gene)- being obligated t o  glre flex-time to  all a f r h e  other 
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it at ion^.^^' These restrictions are consistent with MSPB and EEOC 
case law dealing with alcohol use in the workplace. Agencies are 
required to provide accommodation to alcohol addicts but are not 
requmd to let employees drink on The amount of accom- 
modation agencies me required to pmvlde alcohol addicta varies among 
the available forums. 

The MSPBs position on accommodation for alcoholics was set aut 
in Rurek u General Serums Adrnrnistration 243 In Ruzek, the MSPB 
stated that, before taking disciplinary action against an alcoholic, an 
agency should offer rehabilitative a~sis tance?~'  This assistance usu. 
ally consists of providing counseling and sick leave for treatment."' 
Under Ruzek, supervisors must confront the employee and inform the 
employee of the consequences of refusing the rehabilitative assistance 
offered by the agen~y.2 '~ If the employee refuses or fails to progress 
in treatment, he or she can be removed1" 

The EEOC follows the same guidelines as the MSPB in this type 
of case The EEOC has yet to suggest changes to an MSPB opinion 
as a part of its review process; hawever, the EEOC has tended to 
demand a greater showing of attempted accommodation than the 
MSPB in similar cases. It is not clear why this is the case 

In WhLtlock 0. Donoi;en,z'e the United States District Court for the 
District of Columbia adopted a much broader definition of required 
accommodation than the one Bet out in  Rwek. Under Whttloek, an 
agency must offer nn alcoholic employee a "firm, fixed choice" of ac- 
cepting treatment or being removed.248 If the employee refuses treat- 
ment, he may be removed. If he enters into treatment, however, he 
may be removed only after repeated relapses.260 The court stated: 

Since it is recognized that relapse is predictable in treatment 
of alcoholics, an agency LS not justified in automatically giv- 
ing up on an employee who enters treatment but who sub- 
sequently relapses. In such a case, the agency may follow 
though w t h  discipline short of removal. However, the agency 

""See ~ u p m  note 240 
"'See, s g , Lotf Y Department af the Jays ,  7 M S P B 367 11981) 
V M S P B  307(19811 
*"Ruiek 7 M S P B  at312 
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I B  obligated before removing the employee from its work force 
to evaluate whether keeping the employee presents an  undue 
hardship under 29 C.F.R. 5 1613.704. Ifremoval seems to be 
the only feasible option, the agency is obligated to conduct 
a formal evaluation, including a fitness for duty examination 
if necessary, to confirm whether the employee's alcoholism 
disease is in fact responsible for the employee's poor per- 
formance. If BO, the agency must offer leave without pay If 
the employee will seek more extensive rehabilitative therapy 
which seems promming.2s1 

Whitlock LS only binding in the District of Columbia. While the case 
was affirmed on appeal,252 the decision wae unpublished and non- 
precedentid The Court of Appeals also very clearly affirmed the 
decision only on its facts They stated they were not ruling an any 
issues of law.2e3 The MSPB has not adapted the Whitloek rational, 
and the ease's persuasive impact is questionable 

Agency representatives should keep Ruzek (and to a lesser extent 
Whitlock) in mind when designing thia type of accommodation for 
smokers. The smoker should be offered a choice of abiding by the 
agency's limitations on smoking, facing disciplinary action for failure 
to abide by agency regulations, or accepting rehabilitative assistance. 
While rehabilitative assistance will normally be geared to helping 
the employee stop smoking, It may also be designed to help the em- 
ployee with the more limited goal of stopping smoking during work 
time. The agency should provide the employee with some form of 
counseling as well as any sick leave or leave without pay that may 
be required to complete the program. In addition, the agency should 
exhibit extra tolerance while the employee is trying to change his 
smoking habits. According to DSM 111, tobacco withdrawal can cause 
mood swings a8 well aa impairment ~n performance oftasks requiring 

These withdrawal symptoms uaually begin immediately 
after a reduction in tobacco u6e and will decrease in intensity over a 
penod of a few days M several weeks.zeG The agency may wish to 
grant extra break time to a smoking employee while he 1s in treat- 
ment. In order that it not have an  adverse effect on morale, however, 
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these extra breaks should not be granted for more than one 
The agency should make it clear to the employee when onering this 
type ofaceommodation that the employee is not required to stop smok. 
ing, only to stop smoking during work time. If the employee turns 
down this accommodation, the agency should have no further duty 
to provide accommodation 251 

C. COMPLAINANT" REBUTTAL 
This stage of the hearing has very little purpose in smokers' ac- 

commodation m s e s  The only thing the complainant can argue is that  
management's actions did not constitute reasonable accommodation. 
As is the case with nonsmoker cases, however, the agency represen- 
tative should be ready for 

VII. INTENTIONAL TOBACCO-RELATED 
DISCRIMINATION 

In same cases, employees sttempt to prove that the agency Inten- 
tionally discriminated against them because they were either smok- 
ers or nonsmokers, or because they filed a tobaeco.reiated diserimi- 
nation ease in the past. As previously discussed, in accommodation 
casea, discrimination reaults from inaction, the failure to provide ac- 
commodation In contrast, intentional discrimination cases always 
result from action, usually either B disciplinary action or nonselection 
for a job. 

In accommodation cases, the handicap in question is always job 
related in that it interferes with work performance. The handicaps 
in intentional discrimination cases are nonjab.related and have no 
actual effect on performance, A smoker who limits his on-the-job 
smoking to designated breaks in smoking areas has a nonjab.related 
handicap. If a supervisor denies this employee a promotion because 
the supervisor does not like smokers, the supervisor has committed 
intentional disenmination. 

'"DSM 111 states that a ~ e i s o n  should be able to nun amakm m a month or lssa 
Thua. amommodstion for more than one month shouldnot be nece&y id The agency 
shouldbeready. however,ta grant additianalpenodsafaecommodalionaralatertlme 
DSM I11 stateel that 75% of ~ e d e  who o u t  smakms wrll stalt aesm id. Thus. em- 
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A .  PRIMA FACIE CASE 
To establish a prima facie esse, complainants must show either 

that they are handicapped or that management is aware that they 
had filed an EEO eomplamt or engaged in activity protected under 
Title VII.zJe 

1 Establishing Quakfied Handicapped Status 
Complainants prove handicap status in intentional discrimmation 

cases m the same way they do in an accommodation Thus, 
the advice contained in earlier sections relating to proof of handicap 
applies here."' If complainants can show they are handicapped and 
performing their jobs at a satisfactory level or above. they have proved 
that they are qualified handicapped 

2 Establishing Reprisal Status. 

As an alternative to proving that the) are handicapped. complain- 
ants may allege that agency action was taken in reprisal for past 
EEOC activity 262 The complaints must prove the agency knew they 
hadengagedinEEOCpratectedactivity Inthepast 2631t1~notenough 
for complamants to prove solely that they engaged in protected ac. 
t m t y  If the complainants do not show that the agency official who 
allegedly discrimmated against them knew of the past protected ae- 
t m t y ,  they have not established a prima facie ~ 8 ~ 8 . 1 ~ ~  

3. DLscrirnmatLon in Selection 

Employees who are complaining that they were not selected for a 
jab because of B nonjab-related handicap must prove: (1) they were 
qualified for the job in question, 121 they applied for the job, 131 they 
were not selected for the job, and (4) the job was filled by a non- 
handicapped employee or the job remained open.26s This 16 ordmanly 
very easy for the employee t o  prove. The agency representative should 
be careful to ensure that all prong8 of the prima facie case are met 
Often the complainants have not applied for the jobs m question, but 

'sgSir Warren Y Depsrtmenf of Arm>, 804 F 2d 554 (Fed Chr 19868 Hochsradt 5 

Warcheater Foundation for Expenmental Biolagi ,  Inr 425 F Bupp 310 D Marr 
1974,. affd, 645 F 2d 222 $1E Cir  19751 178 

ZLYSre supra notes 92-105 and eccarnpanyln.c text 

'b2Warren,  804 F 2d at 668.69 Horhrladt, 425 F Supp sf 310 

13Tha employee must show i l l  a protected d d a i u r e .  '21 the acculed officml knew 
of the disclosure I31 some form of reld~atmn resulted, and 84' there was a nexus 
between the retaliation and petitioners rernovsl I d .  bee also Hameyer s Umted 
States. 767 F 2d 1281 Ired Clr 19861 

abO Teras ~ e p ' t  
a i  Commumf) Afiam ,, Burdine, 450 U S  248, 249 '19811 

vre 174-96 229.36 and Becompanylng text 

-8s warren. aor F 2d at 666 

~ B L M ~ D ~ ~ ~ ~ I I . D ~ ~ ~ ~ ~ ~  carp G ~ ~ ~ ~ ,  411 u s  792. 797 ,19731, 
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argue it would have been futile to apply because they would not have 
been selected. Generally, these employees have not established a prima 
facie ca~e,z66 The complainant may use his or her SF-1711e' to estab- 
lish the first two prongs of the prima facie ease. 

4 .  Dmrmznation m Disciphe.  

Employees complaining that they have received excesmve discipline 
because of their handicap status or because of reprisal must prove 
that they were disciplined, and other similarly situated nanhandi- 
capped employees received lesser forms of To meet this 
burden, the complainants need to document the punishments given 
to other employees. Enterprising complainants will request this in- 
formation under the EEOC's informal, or the MSPB'B formal, discov- 
ery procedure Most complainants, however, attempt to prove the 
punishment given to others with their o w n  hearsay testimony. They 
say, for example, they heard several employees committed the same 
violation but were not pumshed.z6e As hearsay is admissible before 
both the EEOC and the MSPB, the proper objection to this type of 
testimony is that  the complainant has no basis for personal knowledge 
of the punishment given to  these employees. To refute this type of 
testimony the agency representative should call a management-em- 
ployee relations specialist from the agency's civilian personnel office 
to testify as to the punishments given for the type of offenses com- 
mitted by the complainant. 

B. THE AGENCY'S LEGITIMATE NON- 
DISCRIMINATORY REASONS FOR ITS 

ACTIONS 
The agency is usually required to state legitimate nondisenmma- 

tory reasons for its actions even if the employee fails to establish a 
prima facie In theory all the agency need do 18 assert its 
reasons; it does not have to  prove them.*" As a practical matter, 
however, the agency representative should present evidence as to the 
reasons far its actions. 

will be mme form a i  hearsay testimony 
l'LSre u p i a  note 137 and accompanymg text 
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I Discrmmotion ~n Selection. 

The agency does not have to prove the person selected for the job 
w m  the most qualified applicant or the complainant was not the most 
qualified applicant The agency will be expected, however. to ahow 
that It had a reasonable basis for its belief that  the complainant was 
not the most qualified applicant.z7zThe agency representatwe should 
not spend excessive time comparing the applicanta, because this opens 
the door for similar evidence in the complainant's rebuttal The agency 
should have the selecting officials testify as to the reasane they did 
not select a ~ompla inan t .~ '~  It LS also useful to compare the SF.l'ils 
of bath the complainant and the selectee Although usually requested 
by complainants, the selectee is almost never called as a 
the selectee cannot be said to have discriminated against a complain- 
ant merely because he was selected instead of the complainant 

2. Discrimination in Discipl~ne.  

In a discipline hearing, the agency should introduce the testimony 
of the official who decided to institute the discipline. It should also 
produce witnesses who can testify 8s to the poor conduct or perform. 
ance that resulted in the discipline Finally, a representative of the 
management.ernployee relations branch of the agency's e w h m  per- 
sonnel office should testify as to the advice he or she gave about 
appropriate penalties for offenses If the agency has a standard table 
of penalties for certain offenses, it should be introduced at this time 
to show that the penalty impoaed conformed to the agency's standard 
practice. 

C .  C0MPLAl.VANT"S REBUTTAL 
I Discrimination ~n Selectton 

In this portion of the heanng, the complainant attempts to prove 
the agency did not have a reasonable basis for Its belief that com- 
plainant was not the most qualified employee, and that  the agency's 
reasons were a pretext for discrimination 

The mwt  common form of "proof" introduced by complamants to 
prove that they were the most qualified applicant is the complainant's 
past performance evaluations Very often complainants bring this 

'Vse supm note 134 and accampanyinr text 
'BSr?  e E ,  Luckef \, Depanmenl of the Army. No 093-65-7164 IE E 0 C .4ug 12 

"-'The seleetee requested BQ B w m e s 6  m d l  af the nanielectian casei fried by 
19861 

the author There requeifb mere denied in erery w e  
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type of case because the complainants cannot believe that a deter- 
mination they were not the most qualified applicant could be based 
on anything other than discnminatmn. They often paint out that  they 
have received excellent performance appraisals. The agency should, 
however, have already dealt with this issue when it presented its 
legitimate nondiscriminatory reasons for Its A greater 
problem for the agency representative is presented by supervisor's 
perfarmanee potential evaluations. These evaluations, subrmtted with 
the job application, constitute the employee's present supervisor's 
opimon of the employee's potential in the job for which he or she ia 
applying When problem employees apply for positions outside their 
present departments, supervisors tend to employ a practice known as 
"lateral removal:" the supervisor gives the employee a glowing eval. 
uation to ''unload" problem employees on another department. When 
the mme employees apply for a job within the department, however, 
the supervisor will give a more candid evaluation. A comparison of 
evaluations given for intra-department jobs with those given far inter- 
department jabs can be harmful to the agency. The agency represen- 
tative should guard against the use of this type of evidence by cau- 
tioning supervisors about the importance of all forms of performance 
evaluations. At a heanng, the agency representative should not try 
to justify the supervisor's actions in giving this type of evaluation. 
While "lateral removal" is not B proper personnel practice, it  is not 
necessarily a discriminatory practice. Witnesses must be honest and 
straightforward when testifying as to the reamns for their actions. 

2. Duerimmatron in D~seppline. 

If the agency has submitted evidence to support the disciplinary 
action and has shown that other similarly situated employees received 
similar punishment, very little will happen in this portion of the 
heanng. The only thing that the complainant can do is contest the 
evidence provided by the agency. If the agency's evidence is valid, 
the agency representative will have little to do in this portion of the 
hearing If the agency's evidence is not valid, It has already lost the 
case. 

VIII. PREVENTING LITIGATION 
Most litigation in the tobacco disenmination area is caused, not by 

a lack of accommodation, but by a lack of communication. People 
bring this type of complaint because they want to have a forum where 
they are sure their w e w ~  will be heard. Supervisors can often avoid 
the expense of formal litigation by providing an informal forum for 

'-'See ~ u p r o  notes 272-74 and accompanying text 
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their employees. If supervisors logically explain the reawns for the 
agency's actions to their employees, the employees are far less likely 
to file an appeal, even if they do not agree with the agency's rationale. 
An easy way to encourage unnecessary litigation 18 to refuse to listen 
to an employee. 

EEOC heanng examiner Arlean Leyland noted that agencies that 
make it too easy for an  employee to receive accommodation for an 
alleged handicap are far more likely to receive discnmmation com. 
plaints than agencies that stick to the letter and the spirit of the 
law.176 Most employees will respect an  agency's desire to get all the 
facts before providing accommodation. When an agency provides all 
the accommodation requested by any employee who merely asserts a 
handicap claim that may not be valid, it sends a message that em- 
ployees can get anything they want merely by filing a discrimination 
complaint. Thi8 can work into a classic case of the agency giving the 
complainant an inch and the complainant taking a mile. In Amold?" 
for example, the agency established the complainant's entire building 
as a nonsmoking area. The complainant said this was not enough and 
demanded that smoking be prohibited on all A m y  installations. His 
rationale was that he might have to go on temporary duty to another 
post He stated that his desire to fight for this change was 
fueled by hi8 past succe88 in getting any relief he requested from the 
agency.z78 

One effective method of establishing a smoking policy 1s far the 
supervmor to call a meeting in order to solicit suggestions from all 
the employees in this office The supervisor should explain that he or 
she will make the final decision, which will also be baaed upon agency 
policy. When a final decision 18 reached, the supervisor should care- 
fully explain the reasons for the office's smoking policy and keep an  
open door for questions. Once a decision 18 reached, however, the 
pohcy should be vigorously enforced. The biggest mistake a supervisor 
can make IS to have an unenforced policy on the books. This causes 
the nonsmokers to be unhappy because of the general lack of enforce- 
ment and makes future enforcement impossible due to the establish- 
ment of a past practice of nonenforcement. 

Supervisors should also give the union an opportunity for input 
into the formulation of the smoking policies. This 18 true even for 
agencies where the smoking policy would be a nonnegotiable 188ue.~'~ 

""Telephone mlerview. Aug 12, 1986 
"'Arnold v Department of the Army, No 033-085.5003 (E E 0 C Oct 27.  19861 
z.'rd 
"'sld 
*-see supra note 7 
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Because union membership consists of both smokers and nonsmokers, 
the union's opimons on the issue of smoking regulations are uaually 
fairly evenly split. As a result, unions will seldom take a firm stand 
if they are consulted. The business manager of one American Fed- 
eration of Government Employees local stated that  most unions will 
be satisfied if, in enacting smoking regulations, the agency attempts 
to balance the interests of smokers and 

IX. SETTLEMENT 
A. WHEN SETTLEMENT IS APPROPRIATE 
Many c a m  involving tobacco diaeriminatian can be settled before 

litigation. This has the potential far saving the government a great 
deal of money. Of course, not all cases are appropriate for settlement. 
Settlements that encourage future frivolous discrimination com- 
plaints should be avoided. 

Most discrimination cases fall into one of three categories. In the 
first, the complainant presents a valid c l a m  of discrimination. All of 
those cases should be settled. Part of the job of a government EEOC 
practitioner is to prevent discrimination in the government. Thus, 
any government EEOC practictianer who allows a C B B ~  where the 
agency is guilty of discrimination to proceed to litigation without an 
attempt a t  Settlement 1s not doing his job. 

The second category ofcomplaints is brought by the system abusers. 
These are cases brought by people who know that they have no valid 
ease of discrimination These complainants usually add a fietitous 
charge of discrimination to a personnel case because they think it 
will improve their chances of obtaining relief. Often employees who 
think they may be facing removal in the future will file an EEOC 
ease for the purpose of allowing them to file a reprisal complaint when 
they are removed Agencies should never settle this type of complamt. 
If these cases are settled, the agency is encouraging frivolous com- 
plaints. 

At present, the backlog at  the EEOC often results in  up to a three 
year delay in  the issuance of a final decision?82 A great deal of this 
delay is caused by frivolous cases. Agencies who unintentionally en- 
courage these cases through aettlements not only hurt themselves 
but also hurt the whole EEOC system. Agencies also must not allow 

'"Telephone intermew with Pat Strong, Bvsrnisr Manager. Amencan Federation 

'"The amount of baeklae sf the EEOC varies ereatlv horn office ta am- In some 
of Gavsrnment Emplayses, Local 12 <June 5 ,  19861 
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themselves to be Intimidated by the threat of reprisal complaints. If 
an agency's actions are affected by the threat of reprisal complamts. 
the frivolous complainant has won the battle. 

The third category of complaints presents the most difficult que. 
tmns relating to settlement. In these complaints, there is no valid 
claim of discrimination: neverrheless, the complainants sincerely be- 
lieve the agency has discrimmated against them. These people are 
not attempting to abuse the system and cannot be faulted for t hen  
attempts to gain relief. In these cases. settlements may be appropriate 
If they result In overall benefit to the government. Factors to keep in 
mind in determining whether settlement is appropriate are the same 
as the factors used when considering settlement in most other forums 
They include the cost of the settlement, the risk of losing the cane. 
the effect of the settlement on the morale of the employee. the effect 
on the morale of the agency, the nature of the complaint, and the 
nature of the agency In many cases an  agency representative can 
conmnce this type of complainant that  the agency has not discrimi- 
nated against them by talking to them before the hearing. This often 
results in the cam being dismissed before litigation 

B. DRAFTING SETTLEMENT AGREEMENTS 
If the agency decides to settle a case, the agency representative 

should exercise care in drafting B settlement agreement. All agree. 
ments should expressly State that the agTeemenr 1s not to be construed 
as any form of admission on the part of the agency. Unless the em- 
ployee's handicapped status is obvious, the agreement should also 
State that the agency expressly denies the exmenee of any alleged 
handicaps. This prevents the complainant from using the settlement 
agreements in future litigation as evidence that the agency regards 
him as handicapped The agency may even wish to include nonhand- 
ieap related reamns for agreeing to the settlement An example might 
include. "In order to increase the morale of the division and to foster 
better working conditions, the agency agrees to the following . ." 

Agreements should contain a provmon requiring complainants to 
dismiss thew cases with prepdice unless the agency violates the 
agreement.288 Agreements should also contain a clause prohibiting 
complainants from bringing another action. in any forum. related to 
the same facts. An ideal clause might read 

l'lXerardmg t o  EEOC Examiner Jeff Gaodfnend. in teneued  November 28. 1986, 
cases a i  alleged breach ahauld be resumed st the stage of the appeal proceii where 
the agreement UBS b i p e d  The agency IS not requrred fa repeat the entire proceis 
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The complainant agrees to dismiss the subject eomplamt with 
prejudice. (Subject to a later clause giving the complainant 
a remedy In case of breach) The complainant further agrees 
to dismiss all other pending actions and bring no further 
actions relating to the facts underlying subject complaint, or 
relating to any incident occurring pnor to the date of this 
agreement before the EEOC, MSPB, FLRA, federal court 
system, state employment board system, state court system, 
agency grievance and arbitration system, or any other 
forum.z6' 

This clause protects the agency from dismissing the action in one 
forum only to immediately confront It in another 

Any agreement to pay attorney's fees should be part of the settle- 
ment. All agreements should also contain the following clause. "The 
Agency shall pay no (additional) attorney's fees, back pay, or any 
other c l a m  concerning matters relevant to this action. The Employee 
shall not submit to the Agency any claim for (additional) attorney's 
fees, back pay, or any other c l a m  concermng matters relevant to this 
matter.'' Thm clause IS necesaary because courts have held that,  just 
because a discrimination case 1s settled on the merits, it does not 
mean it  is settled on the issue of The addition of this clause 
constitutes a waiver of fees on the part of the complainant. Even if 
the agreement includes a provision for attorney's fees, this clause 
forecloses any attempts a t  claims for additional fees. 

Because complainants are often pro se, a clause I S  needed to show 
the court that the complainants understand the nature of an agree- 
ment. This type of clause should Btate: "The Employee declares that 
no promise, Inducement, or agreement not included herein has been 
made to him, and that the entire agreement between the parties 
hereto and each of the terms of agreement are contractural and not 
mere recitals The parties declare that they understand and agree to 
these terms." 

v"'Thn elaudi eon ta in~  B great deal of piofect~on for the egeney As B result, ~t may 
be difficult to get the complainant to agree to  I t  The agency representatire should be 
prepared t o  drop the langvsge relating to m f m e  'oceunmg p m r  fn this complsinf" 
since ~t 1s difficult t o  get the complainant to agree t o  this clause 

'd'See Maher Y Game, 446 U S  112 (19801 15 1988 case1 Copeland v Marshdl 
lcopeland 1111 641 F2d 880 1D C Cir 19601 Napplied l o h r i  to  title VI1 cases) See 
gmeiufiy B Sehlei & P Grosiman. Employment Dlseriminatian Law 119831 It should 
be notad that couns mre not bound by artorney fee determinations s e i  ~n ieftlement 
agreements and can bind the pame8 ta a settlement with increased fees See, e 8  
Foster v Boise-Cascade Inr , 677 F 2d 339 (6th Clr 19781 
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In order to allow the reopening of a case in the event of a breach 
by either party. the agreement should cantam a clause stating "This 
agreement or any true copy may be used as evidence in any subse- 
quent proceedings in which either of the parties allege a breach of 
this agreement " 

If the complainant is represented by counsel, the agreement should 
contain signature blocks for both the complainant and his represen- 
tative This constitutes evidence that the employee made an informed 
choice in signing the agreement 

C. FINALIZING THE SETTLEMENT 
All postcomplaint or postcharge settlements must be forwarded to 

the appropriate hearing examiner, judge, or admimstrativepdge be- 
fore a case LS diammsed. These judges and examinem will dismiss the 
case only If they feel the settlement agreement is fair and was entered 
into voluntarily.286 As a practical matter, these agreements are ai- 
mast always approved. 

X. CONCLUSION 
As more agencies enact imitations on smoking at the workplace, 

the reported body of caw law ~n this aiea will continue to grow 
Meanwhile, agency representatma must strive to strike a balance 
between the rights of handicapped smokers and the rights of handi- 
capped nonsmokers. The best strategy ~n this type of litigation 18 to 
avoid it. The best way to avoid litigation 16 through cornmumcation. 
Do not allow the emotional nature of the isme to prevent a mutually 
agreeable resolution of any conflict. Agency representatives should 
act a8 mediators as well a8 advocates for the agency and its employees. 

lL'Ser Alexander 1 Gardner-Denver Co 416 U S  36 44 11974 , see also 5 C F R P 
1201 2171bi 19868 
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THE USMA HONOR SYSTEM-A DUE 
PROCESS HYBRID 

by Major John H. Beasley* 

"A cadet will not lie, cheat, or steal, nor tolerate those who do." 
This IS the Cadet Honor Code at  the United States Military Academy. 
Upon this Honor Code rests the ethical standards ofthe United States 
Corps of Cadets. The Honor Code iB also an institutional goal, en. 
swing that  graduates of West Point have strong character, u n m .  
peachable integrity, and moral standards of the highest order. The 
Cadet Honor C d e  and System is recognized by the Academy and the 
Department of the Army as a primary means of achieving this char- 
acter development.' 

The Cadet Honor System is the vehicle by which the Carps ofcadets 
imparts the Honor Code to its members The Honor System estab- 
lishes educational programs that support the basic concepts of the 
Honor Code, as well as the due process procedures to follow when a 
suspected honor violation 1s reported. While the fundamental state- 
ment ofthe Honor Code has changed very little since the early 19OO's, 
the Honor System LS an ever.evalving process that has undergone 
some rather drastic changes in the last ten years. Tracing these pro- 
cedural and due process developments within the Cadet Honor System 
is a fasematmg exercise From an institutional point of view, it is 
interesting to see the growth of the Honor System from the early ad 
hoc cadet procedures, intentionally ignored by Academy officials, to 
the very structured and open system in existence today. From a legal 
perspective, the changes in  the Honor System reflect significant court 
decisions on administrative due process, an area largely ignored until 
the 1970's. This article traces the due process aspects of the Cadet 
Honor System from both institutional and legal perspectives. 



MILITARY LAW REVIEW [Vol 118 

During the course of this analysis, It is important to keep in mind 
that the United States Military Academy (USMA) is indeed part of 
the United States Army Although this Seema a rather obvious point. 
It 1s all too easy to get the impression that  the Military Academy LS 
somehow exempt from Army regulations and policies. Cadets a t  the 
Academy are, in fact, members of the Regular Army They are as. 
signed to a unit designated a8 the Corps of Cadets3 which 18 organized 
into companies commanded by commissioned officers of the Army 
Upon entering the Academy, cadets sign an agreement to complete 
the four-year course of instruction, to accept an appointment as a 
commissioned officer of the Regular Army, and to serve in such ca. 
paeity for a t  least five years immediately following such appoint. 
ment.j Cadets failing to fulfill this agreement may be transferred by 
the Secretary of the Army to the Army Reserve, in an appropriate 
enlisted grade, and ordered to active duty in that grade for a maxi. 
mum of four years 

Control of the Academy falls under the Department of the Army. 
with immediate governance being with the Superintendent. who IS 
the commanding officer of both the Academy and the military post 
a t  West Point.' The immediate commander of the Corps of Cadets 1s 
the Commandant, who is also responsible for the Instruction of the 

Just as i t  may be hard a t  times to view West Paint within the Army 
system, placing the Cadet Honor Code and Honor System within the 
framework of Army administrative law can also appear to be some- 
what cumbersome The Honor Code 1s currently described by the 
Academy as "the minimum standard of [ethicall behavior required 
by cadets,"e and also a8 "the foundation of the standards and values 
of the Corps of Cadets."1o The Honor Code LS really many things--a 
rule of acceptable conduct, a moral and ethical creed, a revered custom 
of the ~e iv ice ,  and an  important element of the Academy'e mission- 
to name but a few. But from the legal standpoint. the description of 
the Honor Code as that minimum standard of cadet ethical behavior 
1s most reievant. The Honor Code, thus defined, iB not unlike a reg. 

corps In tSCtlCS a 

'lOUSC43075119828 
'10CSC$4349119821 
' I d  

Bid 

' I d  
lUnited States Corps af Cadeta Pamphlet No 632-1, The Honor Code and Honor 

1"M 

'10 u s  c 5 1348 lsupp 111 1985, 

14 US C S 4334 119821 

Syrrem para 2,  a t  2 lJvne 19878 
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dat ion or directive issued by a oven command, in this case, the 
United States Military Academy. 

As stated earlier, the Honor System is the educational and proce- 
dural framework supporting the Honor Code If an honor violation is 
reported, these procedures involve various preliminary levels of in- 
formal investigations and, if required, a formal hearing by a cadet 
panel These procedures have been approved by the Academy Super- 
intendent," under his inherent authority as B commander inquiring 
into the activities of his command." 

With this general picture of how West Paint fit8 within the averall 
Army framework, the Honor Code and System can now be traced. 
The first segment in the history of the Honor Code and System begins 
with the founding of the Military Academy in 1802 and ends In ap- 
proximately 1925, when both the Code and System were first for- 
malized. The original Honor Code was actually an extension of the 
"Code of Honor" then prevalent in the officer corps of the U.S. Army. 
This was a very broad code but, a t  least in the Academy's application, 
it meant that a cadet was to be fundamentally honest and accepted 
at  his word. There was little agreement a8 to what constituted a 
violation of the early code and, until the mid-I920's, there were no 
attempts made to place the code into written 

The first attempt to expand the early code beyond lying came when 
Colonel Sylvanus Thayer was Superintendent of the Academy from 
1811-1833. Colonel Thayer, honored as the "Father of the Military 
Academy" primarily for his development of the West Point educa- 
tional system and cadet training programs, considered cheating to be 
B violation of the Honor Code and announced that violators would be 
expelled. The prohibitions on cheating did not apparently take hold, 
a8 indicated by a quote from the Academy adjutant in  a May 9,1905, 
letter written in response to a questionnaire from the University of 
Chicago on the West Point Honor System. "It is not a point of honor 
with cadets not to obtain information unauthorizedly. By this I mean 
that if a cadet is ever caught cheating, his punishment, while very 
severe, does not include necessarily dismissal from the Military Aead- 
emy."" In this 8ame letter the adjutant went on to explain that  "The 

"United Sfstec Carps a i  Cadets Pamphlet No 15-1. Hanoi Commmee Procedures. 

"Dep't o f A m y .  Pamphlet So 27-21,.MihfaryAdmm~~tratlueLaw.para 1-7 (1 Oct. 

LWmted States Military Academy. Supenntendent'a Specla1 Study Group on Honor 

l'ld at  A.22 

m I (June 19841 

19851 

at West Poinr. May 1975, at A.2. 4 [hereinsfier Study Group1 
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honor System which we have involves this and only this. that the 
uord of a cadet is never questioned "'J 

Just two year8 later, however, the superintendent issued a written 
directive that  cheating would in fact falllinder the Honor Code. The 
u ~ e  of this directive 18 interesting not only from the standpoint of 
expanding the Honor Code, but it also provides insight into the de- 
veloping "official" nature of the Honor Code as part ofAcademy policy. 

Stealing, the third tenet of the present Honor Code, was not in- 
cluded in the early code but was rather a matter of regulations. Of. 
fenders were court-martialed; if found guilty they were separated 
from the Academy as a minimum.1i At some point in the mid-1920's 
stealing did become part ofthe Honor Code, but it appears that senous 
violators were still referred to courts-martial 

With the addition of stealing as an honor violation, the Honor Code 
became. "A cadet does not lie. cheat. OT steal I' From the mid-1920's 
to 1970, when the nontoleration clause was added, this remained the 
Cadet Honor Code. 

TheearlvHonorSvstemwasinrealitvno"svstem"atal1. but rather 

-'Id 
"Id at A-4 
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ognhon by the Academy, its existence was tolerated and its decisions 
unofficially sanctioned. 

It is unfortunate that so little is known of this formative stage of 
the Honor System The Vigilance Committee was obviously a pow- 
erful force in honor matters, but its procedures may always remain 
a mystery. The beat clue available is that  the formation of the Honor 
CornmitteeFlonar System (1920) used the Vigilance Committee and 
its procedures as a model. The early Honor System involved an in- 
vestigation but, as described later in  some detail, due process was 
sorely lacking. This WBB in all likelihood the method ofthe Viglanee 
Committee--an informal investigation with very few rights being 
afforded the accused cadet. The big difference was that the Honor 
Committee's investigation was only the first step in a two.step system, 
the second being the right of the accused cadet to a very formal 
hearing by a board of officers. The Vigilance Committee's decision 
was usually the final decision on the maue of guilt or innocence unless 
the Academy a l ~ a  became aware of the incident and conducted Its 
own investigation. 

In conclusion, the early Honor Code was generally concerned with 
lying and the early Honor System was a very informal enforcement 
mechaniam conducted first on a cadet-to-cadet basis and later through 
the Vigilance Committee. The Academy became involved only in se- 
rious cases that had some official interest or impact. Otherwise it 
appears that a "guilty" cadet was usually confronted by the cadet 
chain of command and asked to leave the Academy. A cadet not 
electing to leave could be ' ' s h m d '  (discussed later) or reported to 
the Academy for official action, often including court-martial. 

Following the formative period (1802-1925) of the Honor Code and 
Honor System, the next logical break 1s from 1926-1916. This fifty- 
year period saw some gradual evolution in the Honor Code, the Honor 
System, institutional concepts, and legal concepts, which set the stage 
for the rather abrupt changes occurring in 1976. 

As concerns the Honor Code, it remained unchanged until the ad- 
dition of the nontoleration clause in 1970. With this addition, the 
Honor Code emerged in its present form: "A cadet will not he, cheat, 
or steal, nor tolerate those who do." 

While toleration was not officially prohibited until 1970, there i8 
every indication that  there long had existed an informal policy against 
the toleration of known violators of the Honor Code. As early as 1908, 
a reference is found in  the cadet booklet, Bugle Notes, that "the high 
standards of mtegnty for which the institution is famous cannot be 
maintained if toleration for such IS known A thief, a liar and a coward 
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cannot be extenuated in the eyes of the Corps, and it 18 no part of the 
function of West Point to become a reformatory of morals."" The 
informal policy gradually became more "offic~al" as evidenced by the 
1958 Honor Guide for Officers, which stated "One of the tenets of the 
Code which they [cadets] have elected to support and cherish is that 
each cadet 18 responsible far Insuring compliance with the Honor Code 
and System. I f  he does not do so, he too is oiolating the Honor Code 
The effective self-policing of the Honor System is one of the major 
features which sets it above other such systems"le 

Since its Inception. the Honor Code has seen many changes in its 
interpretation and scope. Over the years, attitudes among cadets and 
the level of acceptance of the Code has continually fluctuated While 
I t  1s not the purpose afthis article to  trace these somewhat conceptual 
developments, i t  I B  difficult to fully appreciate the procedural and due 
process modifications without some idea of the human dynamics oe- 
curring behind the scenes. 

From 1926 to 1976 cadet acceptance and support for the Honor 
Code hit certain highs and lows, as might be expected with any es- 
sentially moral code. An ever-changing cadet, staff, and faculty pop- 
ulation further accelerated this natural tendency of change Although 
it is impossible to accurately trace the ongoing trends in the general 
acceptance of the Honor Code, certain issues have surfaced on a re. 
curring basis thoroughout this period. Cadet observations concerning 
these issues tend to Indicate the general level of support for the Honor 
Code and System Though cadets will always profess a general and 
sincere respect far the Code, when they are questioned QII certain 
critical issues, weaknesses in the level of commitment to the Code 
emerge. These ~ S S U ~ S  include the tendency to turn the Code into de- 
tailed rules. the use of the Code to enforce cadet regulations, a lack 
of confidence in the fairness and justice of the Honor System, and 
dissatisfaction with the nontoleratian provision of the Code 

The practices of Some honor committees in turning the Code into 
very detailed rulea, often seeming like cadet regulations, has been a 
long-standing problem Such rule-making obscured the true meaning 
and higher purpose ofthe Code The honor chairmen from 1934,1947, 
and 1953 all commented upon the importance of mamtaimng the 
''spirit of the Code" and, as the 1947 chairman put It. doing 8 ~ 8 )  

with the "many poop sheets and interpretations that have corne down 
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through the years ''Ig Ten years later the 1957 chairman expressed 
similar ideas and commented that  aueh extensive rule-making caused 
"mostafthe Corpsofcadets toquitthinkingfaritself"20Thisproblem 
was later noted by the Study Group ( ' I C 7 3  "[Tlhe inevitabie drift 
18 toward an mereasmg hating of specifics. This trend tends to obscure 
the spirit of the Code and exacerbate the conflict that cadets conjure 
up between honor and 

The concern that the Honor Code wm being improperly used to 
enforce Cadet regulations has been an issue since at  least the 1960's. 
The 1963 chairman stated that the "Honor Committee is dominated 
by the Tactical Department" and that  the Code "is becoming too 
involved with regulations and administrative requirements."22 The 
Study Group ('74-'751 revealed in  its survey that  76 percent of the 
cadeta believe that the Honor Code IS used to enforce r e g u l a t ~ o n s . ~ ~  

The third issue, that  of a lack of cadet confidence in the Honor 
System, has been a problem Since the Honor Commlttee was first 
formed in 1924 Some factors causing this problem have been the past 
secrecy of the System, the lack of solid honor education, and cadet 
disapproval with decisions of honor boards or officer boards. Cadets 
were often misinformed or uninformed about the workings of the 
Honor System. By 1974, cadet confidence in the Honor System wa8 
extremely low. A survey, conducted by the Study Group ('74-761, 
found that: 

-seventy percent of the cadets denied that the Honor Code was 
uniformly adhered to throughout the Corps 

--sixty percent of the Corps felt that cadet adherence to the spirit 
af the Honor Code was deteriorating. This attitude was strongest 
among the upper two classes. 

-thirty-nine percent of the cadets and 24 percent of the officers 
did not believe the Honor System was fair andjust.Z4 

The final issue has been the significant dissatisfaction with the 
nontoleration provision. Inasmuch as nontoleration first became an 
official part of the Code in 1970, tracing nontoleration before 1970, 
when it was a "quasi-official" segment of the Code, could be mislead- 

xsRepart to the Secretary of the Arm) by the Specla1 Camm~ismn on the h a t e d  

-Old sf 69 
States hIllitary Academy 68 115 Dee 19761 [heremafter Special Commlsslan Report1 

"Stud) Group. supra note 13. st 9 
"3Speelal Commirbian Report. SUPTO note 19, at 63 
"Studv Grauo. iuma note 13. at C-1-4 
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~ n g .  But since 1970, there have been seriou8 problems with the non- 
toleration precept. The 1972 Superintendent's Honor Review Corn. 
mittee was ''convinced that toleration is the greatest threat to the 
current health of the Honor System"2' The Committee reports in 
1973 and 1974 came to similar conclusions. The survey of the Study 
Group 0 4 - 7 6 )  found t h a t  

-73 percent of the cadets would not report a good friend for a 
possible honor violation and 34 percent of the cadets would not report 
a good friend for a clear-cut violation 

-46 percent of the cadets wanted toleration removed as an honor 
violation 

With this general background an Some ofthe more significant prob- 
1em8 surrounding the Honor Code and Honor System, the procedural 
and due process m u e ~  fmm 1926-1915 can be brought into focus 
The legal basis 1s the fifth amendment tQ  the Constitution, applicable 
to federal agencies, which provides that no person shall "be deprived 
of life, libeny, or property, without due process af law."2' 

The concept of procedural due process implies that official action 
must meet minimum standards of fairness to the mdmdual.  which 
generally encompass the right of adequate notice and a meanmdul 
opportunity to be heard Concern with procedural due process m the 
academic setting in general, and a t  cadet boards in particular, 1s. 
however, a fairly recent legal development. Early concepts of due 
process a t  the Academy, to include the handling of honor vmlatmns, 
were based upon already existing Army administrative and cr~mmal 
procedures. 

These early procedures began In 1924 when the Academy super- 
intendent, Brigadier General Douglas MaeArthur, made the critical 
decision to remove all punitive powers from the cadets. That decision 
formed the basis of the two-tiered due process Honor System that 
existed from 1926 until 1976. The first tier was the cadet heanng 
conducted by the Honor Committee The second tier w a ~  the oppor- 
tunity for a cadet found guilty by the Honor Committee to have a de 
novo hearing before B board of officers OT a court-martial. If found 
not guilty a t  this second tier, the cadet was returned to the Corps, 
but faced the unofficial punishment of the "cut" or "s~lence" and was 
treated by all other cadets as If he did not exist. 

"Special Cammission Repart. 8 u p o  nafe 19. at 43 
lBSrudy Group nupm note 13. ~ p p  1 fa annex C 

S Const amend V 
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The only exception to this system was the policy, begun in the mid- 
1920'8, that officer-reported violations of the Code were sent to the 
commandant and handled exclusively through criminal law channels. 
From 1956 to 1963 the commandant had the option of disposing of 
officer-reported violations by enmmal actlon or by referring the case 
to the Honor Committee From 1963 to the present, with the exception 
of cases Involvmg serious criminal mmonduct, all reports of honor 
violations have been referred directly to the Honor Committee. 

During the majority of the 1926-1975 period, the Honor System 
maintained a fairly consistent structure and procedural scheme. The 
first tier ~n the System, the cadet investigation and hearing, was 
initiated when a possible violation of the Code was reponed Cadets 
observing possible violations reported the matter to the Company 
Honor Representative, an elected pod in each cadet company filled 
by a first elassman (senior cadet). Officers who suspected honor vio- 
lations by cadets reported the matter to the head of the academic 
department or other Academy organization to which those officers 
were assigned. The department gathered the evidence and forwarded 
it to the commandant, who In turn forwarded the ease to the honor 
chairman (at least from 1963 onward). 

In the cese of reports by cadets, d the honor representative bellwed 
that no honor violation had occurred, the case was dropped. If he felt 
that a possible honor violation had been committed, he gathered all 
pertinent information and reported the case to the honor chairman. 
When the charman received the reports from the honor represen- 
tative, or from the commandant in the case of officer reports, he next 
appointed an investigating subcommittee consisting of three other 
honor representatives The subcommittee did not decide guilt or in- 
nocence, but rather determined if there was in fact a conflict with 
the Honor Code or whether the incident was the result of a misun- 
derstanding The subcommittee was requmd to thoroughly investi- 
gate the case and attempt to resolve all facts and conflicts. Witnesses, 
to include the accused, could be called and required to gwe oral or 
written statements. If m y  one member of the subcommktee believed 
that there W B B  sufficient evidence to convene a hearing, the case was 
referred to the chairman Any decision of the subcommittee, whether 
for dismissal or referral to a hearing. could be overruled by the chair- 
man. 

If a hearing was convened, ajury of twelve honor representatives 
was selected by the secretary ofthe Honor Committee. Excluded from 
the jury wa8 the honor representative from the accused's company 
and any honor representatives who were involved in  the investlgatmn 
of the case. O t h e r p r y  members who felt in any way biased or prey 
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udiced were to excuse themselves from the case. Once the jury was 
formed, the chairman issued some general mstructmna on procedures 
and called upon the chairman of the investigating subcommittee to 
summarize the facts and present a list afwtnesses 

The witnesses were called before the heanng one at B time to testify. 
to include the accused who, ~n all but a few gears during this period 
testified last Although required to testify, the accused was to be free 
from pressure and wan to be advised of the alleged honor offense. 
Except while testifying, the accused i w s  not allowed to be present 
during the hearing Questions could be asked of the witnesses directly 
by the jury members or Indirectly by any member of the audience. 
through a designated member of the Honor Committee After all 
witnesses, to include the accused, had testified. the heanng was closed 
for deliberations 

If necessary. the jury could recall witnesses or the accused during 
deliberations. When discussions were complete, the chairman would 
inquire if all members of the jury were ready to vote When all mem- 
bers were prepared to vote, the chairman would summarize the case, 
and a vote b: Secret ballot was taken. If the vote w a s  unanimous in 
a finding of guilty. the case was forwarded to the commandant along 
with B bnef of the case. A less than unanimous vote resulted in the 
cadet being retained in the Corps without prejudice 

At the heanng the standard of proof was the cnmmal standard of 
proof beyond a reasonable doubt Whether or not this standard was 
explained to the cadet jury 1s unknown. Also, no mention l a  made of 
rules of evidence. so presumably any evidence, including wnous de- 
grees of hearsay uas admissible 

Since the early 1950s. a finding of guilt3 also required that there 
be both some act or ommion leg. .  false statement) as well as dis- 
honorable intent l e g  , intent to deceive or mislead) 

Exceptions to this hearing procedure occurred a t  times. but most 
notably from 1948-1963 when the hearing resembled the formal board 
of officers procedure. To begin with the accused was informed in 
writing ofthe alleged violation He was provided with a cadet adviaor 
usually an honor representative, who acted as his defense counsel. 
The chairman of the investigating subcommittee acted in the role of 
prosecutor. Nevertheless, the accused still did not have a nght t o  be 
present dunng the heanng or to refuse to testify. His advisor could 
remain ~n the hearing room and question the witnesses on his behalf 
At the conclusion of the heanng, the cadet "attorneys" made final 
arguments and the vote \vas taken. 
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From a due process viewpoint, the standard cadet hearing of the 
1926-1915 era had some obvious weaknesses The cadet received no 
formal notice ofhis alleged honor violation, he had no right to consult 
with or be represented by counael (Including a cadet advisor in moat 
years), hecouldnotehallengejulymembers,hehadnorighttoremain 
silent at  any stage of the investigation or a t  the hearing, he could 
not call witnesses in his defense, and he could not confront witnesses 
called against him. How these problems may have affected the "a- 
lidity of the entire two-tier system will be dmcussed later. 

Upon a guilty finding the Honor Committee report was "reviewed 
by the commandant (and by the staffjudge advocate, if necessary1 to 
determine whether a pnma facie case of an honor violation existed. 
(If the facts [were] inconclusive, an officer investigatddl the case to 
determine if additional evidence [wad available.YZ8 The accused ea- 
det was then Interviewed by the commandant, who advised him of 
his right to remain silent, informed him of the accusations and the 
evidence against him, and gave him the option of resigning or ap. 
peanng before a board of officers. 

If the cadet elected to have his case heard by a board of officers, he 
was then appointed legal counsel and a board, convened under the 
provismns of Army Regulation 15-6,2s was held a t  the Academy. At 
this board, the cadet was formally notified of the alleged honor YLO- 

lation, was represented by qualified legal counsel, was allowed to 
challenge board members far cause, was present throughout the hear- 
ing, could elect to testify or remain silent, was able to call witnesses 
in defense and to confront the witnesses against him. The standard 
of proof was substantial evidence, or such evidence as B reasonable 
man can accept as adequate to support a conclusion. The decision of 
the board, usually comprised of five senior officers, was by majority 
vote. The report and findings of the board were furnished to the su- 
perintendent for review and action The cadet was also furnished a 
copy of the report and was allowed to submit a wntten statement to 
the superintendent. The superintendent could not disapprove a find- 
ing of ''not guilty", but could reverse a "guilty" finding and return 
the cadet to the Corps. Guilty findings approved by the superintendent 
were forwarded to Headquarters, Department of the Army, for final 
review and, in  the vast majority of cases, dismissal orders were issued 

As concerns punishment, It was Department of the Army policy 
that honor violators who resigned or were separated as a result of 

"Honor Guide. nupro note 1. at 7 
"The current vermnn of the regulatlan 13 Dept of Arm), Reg No 16.6, Boards, 

Cornm~ssms and Cammlttees-Procedure far lnvesflgatmg Officers and Boarde of 
Officers (24 Aup 19771 [heremaEter AR 16-61 
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board action were furnished a general discharge. "The separation 
from the Corps is the primary punishment as the only legal disability 
connected with the General Discharge 1s that It bars B man from 
becoming a regular officer a t  any future date. This type discharge 
does carry some definite penalties in an extra-legal sense as many 
large concerns and highly selective colleges will not accept a man 
who has been given a General Discharge. Other officer programs 
(OCS. ROTC, Air Cadet, ete ) usually will not enroll a man with a 
General In 8ome cases, notably when a cadet had re- 
ported himself for an  honor violation, the Honor Committee could 
recommend lemency and the cadet might receive an honorable dis- 
charge 

As mentioned earlier, a cadet found not guilty by the board of 
officers or superintendent was returned to the Corps, but was usually 
"cut" or "silenced," meaning that he was treated as if he did not e m t .  
The "silenced' cadet lived in a separate room, ate alone a t  a table in 
the Cadet mes8, was not spoken to by any other cadet except for official 
purposes, and was otherwise completely ignored. The "silence" was 
not something new, but had originated long before the formalization 
of the Honor Committee m the early 1920s. The Academy and even 
some honor committees attempted to do away w t h  the "silence," but 
all attempts were unsuccessful. The 1928 honor chairman WBS quite 
blunt in hi8 statement to the Corps that "This action [the silence1 
established a wrongful precedent. This, in a few words, means that 
you have no right to "silence." There is no such thing as "silence." 
Forget about it '"' Just  how vigorously the Academr attempted to do 
away with the "silence" IS a matter of speculation The cadets were 
told by Academy officials that they had no authority to punish, yet 
the practice of the "silence" continued. 

Most "silenced" cadets could not endure the punishment and re- 
mgnedafter a short period. A cadet w,howas wlencedm 1971, however, 
remained a t  the Academy until his graduation and commissiomng in 
1973. Thts much-celebrated caae ofcadet Pelosistirredpublicdemand 
for an end to the "silence " During thia controvemy, the official Acad- 
emy position was in support of the "silence," an unusual stand con- 
sidenng the completely unsanctioned nature of the p ~ n i s h m e n t . ~ ~  
Nonetheless, the Corps itself voted to end the punishment of the 
''dence" m 1973 and the issue was finally laid to rest. 

 OH^^^^ cvlde supra note 1 at a 
"United States Corps of Cadets, Hanor Book 1 2  19281 
"Special Commmimn Reparr. a u p m  note 19 at  52 
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When the "silence" ended, the number of cadets requesting boards 
of officers increased dramatically. From September 1965 to June 1973, 
a total of 305 cadets were found guilty by the Cadet Honor Committee. 
Of those, only fifteen cadets elected to go before boards of officers. 
During the 1973 to 1974 academic year, ten of twenty-five cadets 
found guilty by the Honor Committee requested boards afoffieers. In 
academic year 1974-1976, fourteen of the twentyfour cadets found 
guilty a t  cadet boards chose boards of officers.ss This remarkable 
increase in cadets requesting boards of officers (from approximately 
5% to approximately 5011, can be attributed in large part to the end 
of the "silence." With the threat of the "silence" gone, cadets found 
guilty by the Honor Committee could only stand to gain from selecting 
boards of officers. This conclusion is supported by the Study Group 
('74-'75), which found in  its survey that  "[flarty-nine percent of the 
Corps indicated that they would request a board of officers if found 
far B clearcut honor violation, and if the possibility existed that a 
board of officers might reverse the Honor Committes's decision be- 
came of a legal t e ~ h m e a h t y . " ~ ~  

With this understanding of the due process mechanics of the 
1926-1975 Honor System, the issue becomes whether that  system 
met constitutional standards. T h e  fifth amendment, however, States 
only that no person shall "be deprived of life, liberty, or property 
without due process of law." It fell to the courts to decide when "due 
process of law" was required and what that requirement meant in 
the administrative setting of the Honor System. 

The threshold decision for the courts was whether due process pro- 
tectmn applied to cadets facing separation far alleged honor viola- 
tions. Did these cadets have sufficient private Lnterests (life, liberty, 
or property1 to necessitate due process of the law? Before the first 
honor cases reached the courts, two earlier decisions concerning cadet 
(Merchant Marine and U.S. Military Academy) separations for ex- 
cessive demerits had already established the dominant due process 
position. In Wasson u .  Trawbrcdge,36 the appellant Wasson, a third. 
year student a t  the Merchant Marine Academy, was charged with 
violating an Academy regulation, required to appear before a board 
of officers, and was recommended for dismissal because of excessive 
demerits. Wasson contended that  minimal due proees~ requirements 
were not met by the board and that he had generally been denied a 
fair hearing In determining the constitutional standard t o  be applmd, 

" Id  sf 52-53 
"Stu?+y Group, supra note 13, at C-1-6 
"382 F 2d 807 (2d Ca 19671 

~ 
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the court held that Wasson did in fact have private interests, pre- 
sumably property interests, requiring a due process hearing The 
court was careful to point out that, while Wasson had sufficient pn. 
"ate interests to warrant a due process hearing, the government in. 
terest in mamtamng discipline permitted the Merchant Marine 
Academy greater procedural freedom than civilian authorities might 
q o y .  

Some five years later the Second Circuit decided Hagopion u 
K n o w l t ~ n ? ~  Involvmg the separation of a West Point cadet for ac- 
cumulating an excessive number of demerits The court reaffirmed 
its earlier decision in Wasson and further explained that, a t  least in 
the Military Academy context, the scope of the private interest in. 
eluded the probable loss of a career as an Army officer. Thua, by its 
decisions in Wasson and Hagopion, the Second Circuit had clearly 
established a posltion that  cadets facing separation for misconduct 
had constitutionally protected private Interests. 

In 1975, three years after the Hagop~an decision, the Second Circuit 
also heard the first West Point honor cases to be challenged m the 
courts, Andrews L Knowlton and WhLte v Knowlton 31 Both cases had 
been first tried in 1973 in the Southern District of Kew York, they 
were consolidated on appeal. The Second Circuit court held that ite 
decisions in  Wasson and Hagopron, while dealing with dismissal due 
to excessive dements, were also controlling with respect to a sepa. 
ration for a violation of the Honor Code. Andrews relied totally on 
the Wasson and Hagopion decisions regarding entitlement to a hear- 
ing before a cadet could be separated from a service academy Thus 
the same due process standards were to apply whether the issue was 
misconduct (excessive dements), or a violation of the Honor Code. 

Once It has been determined that a constitutionally protected in- 
terest exists, the next stage of the due process analysis E a balancing 
of the government's interest in expeditious action against the indi- 
vidual's interest in obtammg a hearing or other procedural protec- 
tions before adverse action can be taken. In Dixon L.. Alabama State 
Board ofEdacatron,S8 the court considered whether due process re- 
quired notice and Some opportunity for a hearing before students a t  
a tax-supported college are expelled for misconduct This case, dis. 
cussed in Wasson, determined that "[iln the disciplimng of college 
students there are no considerations of immediate danger to the pub- 
lic, or ofperil to the national security, which should prevent the Board 

''470 F 2d 201 82d Clr 19721 
1T509 F I d  898 2d Clr 19761 
l d 2 9 P  F 2d  160 15rh Cir , cert denied 368 U S  930 ,1961 
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from exercising at  least the fundamental pnnc~ples of fairness by 
giving the accused students notice of the charges and an opportunity 
ta be heard in their own defense."39 By way of contrast, Wasson de- 
termined that the governmental interest in the selection and disci- 
pline of future officers of the military and merchant marine was sub- 
stantially greater than the governmental interest involved in the 
expuisian or discipline of students in state colieges Hagopion also 
recognized that the Academy's conduct of military affairs should not 
be interfered with by the judiciary. In balancing the governmental 
interests against the private interests of the cadets facing separation, 
both Wasson and Hagopian nevertheless determined that B due pro- 
cess hearing would be required before separation The Andrews court 
came to the same eanelusmn when the basis for separation was a 
violation of the Honor Code rather than excess~ve dements. 

Thus with Wasson (19671, Hagopun f1972), and finally Andrews 
(19751, the courts had consistently ruled that cadets facing separation 
for misconduct have constitutionally protected interests that  require 
some due process before adverse action is taken. The next issue was 
what level of due process met the constitutional mimmurns. In the 
cadet context, as In other similar due process msues, the courts have 
not dictated certain fixed procedures but have instead stressed the 
very flexible nature of administrative due process. Wasson summed 
up the general philosophy of mast courts: "Thus to determine in any 
given case what procedures due process requires, the court must care- 
fully determine and balance the nature ofthe private interest affected 
and of the government interest involved, taking account of history 
and the prec~se circumstances surrounding the case at  hand.'"" 

The 1970-1978 time frame saw a tremendous expansion of proce- 
dural due process litigation Procedural protection had been provided 
for the right to one's commercial bank account:' household posses- 
sians,'2parole?3 employment,b4 and driver's a8 well as many 
other private rights. In these cases and others, the balancing ofgov- 
ernmental and private interests resulted in a variety of due process 
models. While the analysis and methodology of the courts differed, 
the common question wa8 whether the projected g a m  in accuracy 
and fairness of additional due process were outweighed by the in. 
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creased time, effort, and disruption that such procedures often create. 
This balancing of competing interests also runs through the senlice 
academy c a m  In all these cam,  the balancing of interests was clearly 
in favor of the governmental interest in training future officers and 
maintaining discipline and order. Nevertheless, 8 s  discussed below 
in some detail, the courts have not hesitated to establish certain due 
process standards that must be met 

In Wasson (19671, the court had to determine If the Merchant Ma- 
rine Academy's procedures in cases of cadet misconduct met consti- 
tutional requirements The Merchant Marine Academy provided ca- 
dets with graduated due process rights, depending on the maximum 
authorized punishment far the misconduct charged In Cadet Was. 
son's case, he was charged with an offense of intermediate seriousness 
that entitled him to written notice and a hearing before a board of 
officers from hi8 regiment. When this board awarded him 15 demerits, 
Wasson exceeded his maximum allowance of total demerits and was 
thereby subject to dismissal. He was then permitted another hearing 
before a board comprised of different officers on the m m e  of retention 
The second board of officers recommended dismissal 

The Second Circuit court ruled on the specific due process objections 
raised by Wasson, and also provided the general guidance later relied 
upon in Hagopian and Andrews Wasson held "Due process only re 
quires for the dismissal of a Cadet from the Merchant Marine Acad- 
emy that he be given a fair hearing at  which he LS apprised of the 
charges against him and permitted a defense The Court, while 
maintaining the need for flexibility, went on the explain. "The TU- 
diments of B fair hearing Ln broad outline are plain. The Cadet must 
be apprised af the specific charges against him. He must be given an 
adequate opportunity to present his defense both from the point of 
YEW of time and the use of witnesses and other evidence ""The court 
further explained that the hearing need not be adversarial or for- 
malized 

As for counsel a t  sush hearings. the court ruled that due process 
does not mandate representation by counsel as a general requirement 
"Where the proceedings are noncnrninal in nature, where the hear- 
ing is investigative and not adversarial and the government does not 
proceed through counsel, where the individual is mature and edu- 
cated, , , , and where the other aspects of the hearing taken as a 

'8382 F 2d ar 812 
' I d  

202 



19871 USMA HONOR SYSTEM 

whole m e  fair, due proceas does not require representation by coun- 

Regarding some specific due process obpctians raised by Wasson, 
the court ruled that Wasson was entitled to inquire into matter8 
concerning possible grounds for challenge against board members, 
that  he should have been allowed an opportunity to show that he 
required additional time to prepare his defense, and that, generally, 
a cadet facing elimination should be informed of all the evidence 
against him On this last paint, however, the court was careful to 
specify that Wasson would not be entitled to the confidential opinions 
of faculty members on the msue of fitness. 

Some five years later, in 1972, the Second Circuit reaffirmed the 
Wosson ruling in deciding Hagopian. Like Wasson, Hagopian eon- 
cerned a cadet elimination proceeding based on the accumulation of 
exce8we dements Cadet Hagopian was separated from the Military 
Academy by the Academic Board after receiving 107 demerits, 5 in 
excess of the 102 demerit allowance authorized cadets for the period 
approximating an academic semester. Cadet Hagopian's legal chal- 
lenge concerned procedures used in the awarding of demerits for Class 
lII delinquencies and those pracedures fallowed by the Academic Board 
in determining separation once the demerit limit w a ~  exceeded 

Cadet Hagopian had accumulated numerous dements for Class I11 
delinquencies, those involving very minor misconduct (e.g. dirty uni- 
form, late to formation, etc I. When cited for Class 111 violations, 
cadets were to submit immediate written explanations and could at  
their option submit written appeals. The court ruled that these pro- 
cedures were entirely adequate "because the sanctions imposed are 
slight, the natnre of the proceeding is corrective and educational, and 
the burden an the proceedings which a hearing would impose is ex- 
cessIYe.'~49 

As for the procedures of the Academic Board, Cadet Hagopian was 
not allowed to participate in  the board proceedings, with the exception 
of the submission of written evidence. Hagopian did submit B letter 
essentially asking for a "second chance" and three earlier appeals 
concerning specific awards of demerits were also before the board 
Relying to  a great extent on Wasson, the court mled that these pro- 
cedures weie inadequate. The court recognized that the Academic 
Board has two functions--a determination of the total number of 
vaiidly awarded demerits and, secondly, the cadet's potential for ser- 

se1.3,4a 
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vice. In fulfilling both of these functions. the court saw the need to 
provide the cadet with a hearing a t  which he could testify and present 
evidence, including witnesses, on his behalf, Taking a passage from 
the landmark case of Goldberg v Kelly,"O the court noted that "Par- 
ticularly where credibility and veracity are a t  ISSUB. . . written sub- 
missions are a wholly unsatisfactory basis for decision '161 The court 
did not, however, expand beyond Wasson in any aspect of procedural 
due process. Citing the Wasson due process guidelines. the court found 
"these standards to be of persuasive and controlling guidance in the 
remarkably similar eontext with which we are here confronted."s2 

Falloumg Hagoplan, and perhap8 due in part to the decision reached 
in that case. the federal courts began hearing a sene8 of West Point 
honor c a m  The 1973 cases of Whtte and Andrews were most signif- 
icant in that the Honor System was examined ~n some detail by an 
appellate court. Another unportmt case that  addressed some key due 
process L S S U ~ S  was the district court ease of Roberts v .  K n o ~ l t o n . ~ ~  
Roberts involved a first-year West Point cadet found guilty by a board 
of officers of cheating by marking an examination card in the mom 
where the correct answers were posted Before the board of officers, 
conducted in accordance with Army Regulation 16.6, Cadet Roberts 
was afforded the fallowing rights: 

8 .  Advance notice of the precise allegation, 

b. Advance notice of government witnessee who would testify 

c. Appointment of military attorney a8 counsel and nght to cwilmn 

d Opportunity to be present a t  the proceeding and to be represented 

e .  Full opportunity to challenge board members for cause; 
f Opportunity to cross-examine witnesses; 
g. Opportunity to present witnesses and other ewdence; and 
h. The right to remain d e n t  without any adverse inference being 

drawn from the exercise of that nght 
The court concluded that Roberts had been afforded rights that 

exceeded the mimmal due process requirements set forth in Hagopmn. 

attorney a t  his own expense; 

therein by counsel. 
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The court further determined that no due process was required at  the 
first stage of the procedure, which consisted of a hearing before the 
Cadet Honor Committee 

Roberts was of course an firm ground in approving the due process 
procedures of the board of officers. The question still unanswered was 
just how the cadet investigation and heanng fit within the context 
of the overall system. The Andrews and White cases attempted to 
resolve this and other issues. Both cases involved violations of the 
Honor Code for which appellants were found guilty both at  the cadet 
hearings and before boards of officers. The facta in both case8 were 
undisputed before the courts. Cadet Andrews was found guilty of lying 
when, contrary to militaly police reports, he stated that he had only 
been on the Academy grounds for B short time before being appre- 
hended for being out of uniform and in an unauthorized vehicle in 
which alcohol was found. In the case of Cadet White, he and five other 
cadets were found guilty of cheating on a physics examination by 
usmg answer lists obtained from the same examination given at  an 
earlier time 

The common mues raised by each appellant were: 
(1) whether the proceedings before the Cadet honor commit- 
tee comported with procedural safeguards required by the 
Due Process Clause of the Fifth Amendment; 
12) whether the procedures and the standard of proof utilized 
in the Board of Officers heanng under Army Regulation 15- 
6 comported with the procedural due process guarantees of 
the Fifth Amendment; and 13) whether the sale penalty of 
expulsion of each appellant constitutes a violation of consti- 
tutional rights 

Taking up the first msue of the Cadet Honor Committee procedures, 
the court first determined that  these procedures, although not for- 
mally adopted by the Academy, were in fact part of the separation 
process and could be considered governmental activity for the pur- 
poses of the due process clause. The court analogized the Cadet Honor 
Committee to a grand jury and stated that "the effect of the com. 
mittee's procedures and determinations an the separation process LB 
sufficiently intertwined with the formal governmental activity which 
may follow as to bnng It properly under judicial review."s6 

'<508 F 2d at 903 
"Id a 906 
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Although preliminary to Its later holdings, this was a significant 
decision by the court. For the first time a federal court had clearly 
stated that the Cadet Honor System, historically existing in B grey 
area between cadet and Academy control, was in fact governmental 
activity within the reach of the judicial system. The court also con- 
cluded that the holdings of Wasson and Hagopian, although dealing 
with dismissal due to excessive demerits, were equally controlling in 
eases involving violations of the Honor Code. 

As for the constitutionality of the Cadet Honor Committee proce- 
dures, the court, apparently on the basis of Wosson and Hagopran, 
mled that the cadet proceedings "were wholly lacking in procedural 
aafepardd'5e Nevertheless, the court was "unpemuaded by the m. 
cord . . that the Cadet Honor Committee hearing was a entical stage 
in the separation of appellants from the Academy for Honor Code 
v i o l a t i ~ n d ' ~ '  It found that the boards of officers were de novo pro. 
ceedmgs, were not tainted by the cadet hearing, and that these boards 
of officers met the Wasson and HagopLon standards. Concluding its 
discussion of this issue, the court stated. "ITlhe Due Process Clause 
does not require the utilization of any particular procedure by the 
Cadet Honor Committee."sa 

Having determined that the procedures of the boards of officers met 
constitutional standards, the court specifically mled that the "sub. 
stantial evidence'' standard used in these boards was valid. ~Appel- 
lants had argued that the boards of officers should apply the "guilty 
beyond a reasonable doubt" standard used by the Cadet Committee.1 
The court also ruled that the procedures of the Cadet Committee did 
not in any way bind the boards of officers and that Army regulations 
governing boards of officers would take precedence aver any cadet 
custom regarding dismissal for honor violations 

On the final issue, appellants challenged the sole penalty of ex- 
pulsion as a violation of administrative due process. The court here 
agreed with the district court that "Iwlhile the penalty IS severe, i t  
is nevertheless reasonable and not arbitrary, and therefore does not 
violate due pro~ess. '"~ 

Two important subsidiary issues were raised by the appellants in 
Andrew8 to demonstrate to the court that the cadet hearing Bas m 
fact a critical stage in the separation process. Appellants first at- 
tempted to show that statmtically very few cadets found guilty a t  

b'Id at 907 
 id 
bBId 
"Id at 908 
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cadet honor hearings went on to request officer boards They cited 
statistics that  revealed: "That between 1967 and 1972 there was only 
one successful appeal out of 150 guilty findinge by the Cadet Honor 
Committee, and thatonlyninecadetschose Boardofofficers'hearings 
over resignation.'*O The court noted, however, that these statistics 
covered a period before Hagopian (1972) first required minimal due 
process and the post-Hagopion figures from the 1973-1974 academic 
year showed that  cadets requested boards ofofficers in ten honor cases. 
In half of those cases, the cadets were found not to be in violation of 
the Honor Code 

On this point the c o u r t  was correct in  Its figures, but the court wm 
totally incorrect in citing Hagopun as the basis for the sudden change 
in the number of cadets requesting boards of officers. The 1972 Ha-  
gopian decision did nothing to change the then existing Honor System 
a t  the Academy and certainly had no influence on the number of 
requests for boards of officers. As discussed earlier, the basic Honor 
System had remained virtually unchanged from the late 1920's up 
until 1976. Cadets always had the option ofrequestrng either boards 
of officers or, in the earlier years, trial by courts-martial. These op- 
tions provided the cadets with due process rights far in excess of the 
Hagapion standard. What did occur m the fall of 1973 wae the elim- 
ination of the "silence" and, as discussed earlier, this for the first time 
made the option to select a board of officers a feasible alternative to 
resignation. 

Appellants in Andrews further argued that the resulting ignominy 
and presswe to resign further caused the cadet "guilty" finding to be 
B critical stage in the proceeding. "Ignominy suffered while a t  the 
Academy and injury to future officer careers after graduation of cadets 
who are found, after adverse Honor Committee findings, by a board 
of officers not to have violated the Cadet Honor Code, clearly raise 
important questions concerning the need for procedural safeguards 
at  an initial hearing before the Cadet Honor Committee. Because 
each appellant here was found by a board of officers to have violated 
the Honor Code and was separated from the Academy, the factual 
foundation upon which the above charges rest i6 not now before us. 
The appellants lack standing to assert such claim.'" 

With the "silence" eliminated in  the fall of 1973 and with no earlier 
cases addressing this issue, the constitutionality of cadet honor pro- 
cedures during the existence of the "silence" will remain unanswered. 
Certainly a very good argument exists that  the "silence" was e. pun- 

at 906 
' > I d  at 907 
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ishment resulting in the loss of private interests, primarily that of 
reputation As such, due process was required before cadete were 
deprived ofthat private interest. Furthermore, such punishment may 
have rendered illusory the possibility of vindication by a board of 
officers once found guilty by a cadet hearing 

By the end of the 1974-1975 academx year, the Honor Code and 
Honor System appeared to be having se r iou~  problems The Study 
Group ('74-'75) conducted extensive cadet surveys and reached some 
disturbing conclusions on the level of cadet support of the Honor Code 
and System. Approximately two weeks after the Study Group's report 
wa8 issued, the 1976 Cadet Honor Committee chairman, a member 
of the Study Group, wrote the following to his successor "This past 
year has been very difficult. The Honor System 18 in transition. and 
has come very close to failing altogether. Although we may perhaps 
have arrested the demise of the System, there is still a great deal 
more to be done to restore a healthy one."61 

With this rather grim state of affairs existing in 1975. the Honor 
System would, in the next three years (1976-19781, undergo drastic 
changes The changes would come suddenly, prompted by one of the 
most senous cheating incidents in Academy history. 

In March 1976 the Eleetncal Engineering Department (Course EE 
304) gave 823 second elassmen bumors) a take-home computer ex- 
amination to be returned in two weeks The cadets received written 
instructions that no collaboration was permitted on certain portions 
ofthe examination When the paperswere returned. Instructors noted 
striking similarities among some papers. The department head or- 
dered that all papers be screened On April 4, 1976, the department 
forwarded to the Honor Committee the names of 117 cadets believed 
to have collaborated on the assignment. Honor boards were convened 
and by Apnl 21. 1976, fifty cadets were found guilty of enher giwng 
or receiving unauthorized assistance. Allegations that the cheating 
was even more widespread, and that there were coverups a t  certain 
honor boards, caused the superintendent to appoint an Internal Re- 
view Panel (IRPI to investigate the EE 304 incident and refer sus. 
peeted violators directly to boards of officers AB a result, 150 cadets, 
in addition to the fifty already found guilty, were referred to boards 
of officers. Of these, eighteen elected to resign and 103 were found 
guilty, including twentynine prevmusly found not guilty by cadet 
b o a ~ d s . ~ ~  

'"Specla1 Cammi i sm Repart. w p i a  note 19, sf 35 
"Id at 24-26 
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In August 1976 the Secretaly of the Army, in an unprecedented 
decision, announced a plan whereby any cadet who either resigned 
for honor reasons or was found guilty of an honor violation dunng 
the 1976-1976 academic year could apply for readmission to the Acad- 
emy after one year. This plan alao waived the requirement of enlisted 
service for all ex-cadets in this category, including those who did not 
seek readmissian.6' 

The EE 304 cheating incident was not the first major incident of 
its kind in Academy history In 1951, for example, there occurred a 
majar cheating incident which resulted in the separation of ninety 
cadets. The significance ofthe EE 304 incident lies in the Department 
of the Army and the Academy response to the problem In the past, 
honor "scandals" were handled by the Academy internally and the 
official report was to the effect that  the Honor Code and System were 
still strong and the Corps had successfully eliminated a handful of 
dishonorable cadets To the credit of Department of the Army and 
the Academy officials, the EE 304 cheating incident certainly did not 
result in a reaffirmation of the statui quo. 

On September 9, 1976, the Secretary ofthe Army appointed a Spe- 
cial Commission ''to conduct a comprehensive and independent as- 
Sessment of the . . EE 304 cheating incident and h underlying 
causes In the context of the Honor Code and Honor System and their 
place In the Military The commission, chaired by Acad- 
emy graduate and farmer astronaut Frank Borman, issued it8 report 
an December 16, 1976, making three general statements of position. 

First-The Commission unanimously endorses the Honor Code 
as it now exists 
Second-We believe that  education concerning the Honor 
Code has been inadequate and the a d m m s t r a t m  of the Honor 
Code has been inconsistent and, a t  times, corrupt There 
must be improvement In both education and administration. 

Third-The Commission concurs unanimously with the ac- 
tions that you have taken to provide a "seeand chance" for 
certain cadets involved in the Electrical Engineering cheat- 
ing incident last spnng. Moreover, the Commission believes 
that the came consideration should be given to all other ca- 
dets who were involved in cheating, or tolerating cheating 
on the examination m 

"Id at 26 
 id at lnfraduction 
'BM 
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On the miue of the Honor System and due process, the CommiBsmn 
noted "gross inadequacies in the Honor System"b' and "the percep. 
tions of many cadets that the Honor System haa been hypocritical, 
corrupt, and unfair."68 The Commission also cited "the absence of 
fundamental fairness in 8ome Honor Board proceedings.''6s The corn- 
mission said very little else about due process, however, for on No- 
vember 9, 1976, a full month before the Commission Report was 
published, the cadets themselves voted to revamp the Honor System. 
With eighty-five percent of the Corps of Cadets voting In favor of the 
proposed revisions, the cadets completely eliminated the twa.tier sys- 
tem in favor of a single "due process" heanng at  the Cadet Honor 
Board level. On November 12, 1976, these changes were approved by 
the superintendent for immediate implementation 

The new system called for variau8 levels of preliminary Investi- 
gations followed, if necessary, by a Full Honor Board which was. with 
but a few exceptions, a cadet vemm of the AR 15-6 board of officers. 
The process still began with the company honor representative, who 
made an initial inquiry to determine if there WBB credible evidence 
substantiating the allegation. Before queatiomng the accused cadet, 
the company honor representative, and all other cadet investigators 
a t  higher levels, were required to advise the cadet in writing of the 
allegation, his n g h t  to remain silent, and his right to consult with 
legal counsel a t  any time before, after, or during questioning. The 
company honor representative would then determine if the case would 
be dropped or forwarded for further Investigation to the regimental 
honor representative The regimental honor representative would re. 
view the evidence and either order a new investigation by another 
company honor representative or appoint a subcommittee of five CB. 

dets (two company honor representatives and three cadets not on the 
Honor Committee). The subcommittee actually conducted a nonad. 
veramal heanng to detemme whether there were reasanable grounds 
to believe that  a violation ofthe Honor Code had been committed and 
that a Full Honor Board should hear the facts At the subcommittee 
hearing the accused cadet was given the opportunity to challenge 
members for C ~ U S ~  and was then dismissed from the heanng mom 
until called as a wttness. Once again the accused cadet was advised 
in writing of the allegation and of his rights to remain silent and to 
consult with counael. The subcommittee recommendation wa8 by 38- 
cret ballot, majority deciding, whether to send the case to a Full Honor 
Board. The subcommittee recommendation was advisory only; the 

6-Id 
e6id et 9 
"Id at e 
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Honor Committee chairman made the final deemion based upon his 
own review of the case and the written recommendation of the staff 
judge advocate. If a Full Honor Board was then convened, the accused 
cadet (respondent) was provided with written notice of the allegation 
and his rights a t  the Board These rights included 

a. The right to legal counsel; 

b. The right to remain silent; 

e. The right to call witnesses and present evidence; 

d. The n g h t  to be present and be represented by counsel 
dunng all Board proceedings except deliberations; 

e. The right to cross-examine all adverse witnesses; 

f. The n g h t  to challenge any member of the Board for cause; 
and 

g. The right to designate one class from which no Board 
members would be selected. 

The Board was comprised aftwelve cadets, four members of the Honor 
Committee and eight members of the Corps a t  large, with a t  least 
two cadets from each of a t  least three classes. The Full Board was a 
de novo proceeding and was presided over by the cadet president, a 
first classman and also an honor representative. The cadet president 
ruled on all procedural mattem, with advice from a legal advisor, an 
Army lawyer. The recorder presenting the evidence to the board WBB 
also nn Army lawyer 

Generally, board procedures were governed by AR 15-6 unless there 
was a specific Honor Committee procedure that  differed with AR 15- 
6, in which case the Honor Committee procedure was followed. The 
board voted by secret written ballot and a finding of a violation of 
the Honor Code required an affirmative vote of a t  least ten of the 
twelve board members The new standard of proof was now the AR 
15-6 "substantial evidence" standard. 

While the new system W ~ B  certainly not procedurally unique, it 
most definitely was B clear break with the former two-tier iystem. 
Now, for the first time in Academy history the formal and final due 
process hearing was in cadet hands. Why and how did this change 
come about? It is apparent that  both the Cadet Honor Committee and 
Academy officials saw the need for a single hearing at  the cadet level. 
From the cadet point of view, the farmer cadet hearing WBB becoming 
a meaningless part of the overall process. With more and more cadets 
requesting officer boards and with the end of the "silence," the cadet 
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hearing had very little impact. The Andrews court had recently com- 
pared the cadet hearing to a grand jury function and not a critical 
stage in the separation process. From the Academy point of v i m ,  the 
two-tier system wa8 becoming a procedural and admmmstrative ha- 
bility It had also become a tremendous source of antagonism between 
the cadets and the Academy admmistratmn. Although there was one 
Honor Code, the two-tier system now seemed to create different stan- 
dards of enforcement, something that neither the Academy nor the 
Corps of Cadets could tolerate. 

In January 1971, two months fallowing the implementation of the 
new system, the Secretary of the Army authorized a change to Acad- 
emy regulations whereby cadets found to have violated the Honor 
Code would not face mandatory separation This break with the long- 
standing single sanction of dismissal now allowed the superintendent 
to retain B cadet found to have violated the Honor Code The change, 
generally favored by bath Academy officials and cadets, tended to 
improve the overall Honor System. Although the Secretary made it 
clear that cadets violating the Code normally should be separated, 
the change did allow for discretion in those cases in which separation 
would clearly be an unreasonably harsh punishment 

The implementation of the new Honor System began smoothly 
enough, but it soon became apparent that the new system was not 
working as planned. The extensive cadet investigations and the fairly 
complex due process hearing had sacrificed amplicity, practicality. 
and timeliness. The investigations, now including additional due pro- 
cess rights, tended to last several weeks. At the board itself, the 
sesiions became increasingly involved w t h  legal and procedural points 
The cadet president now had to rule on what seemed to be an ever. 
increasing number of legal motions and evidentiary objections. These 
legal matten,  alchhough sanctioned by the new procedures, often tended 
to dlsmpt, delay, and confuse the board process. The board proceed- 
ings were becoming unmanageable 

Now, however, the call for change came not from within the Acad. 
emy but from without. Although Academy honor cases had routinely 
been sent to the Department of the Army for review. Department of 
the A m y  officials consistently had refused to interfere with most 
Academy matters, especially the Honor Code and System But in 
March of 1978, Major General Wiltan B. Persons, The Judge Advocate 
General (TJAG), and an  Academy graduate, stated in a formal written 
opmion that the Academy honor procedures "exceed the requirements 
of due pmces8 and common sen~e . ' ' '~  Accompanying that opinion, 
~ 

-"DAJX-AL 1978 2206.9 March 1978 
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General Persons submitted summaies of proposed procedvres for honor 
separations. HE proposals, essentially a simplified version ofthe for- 
mer two-tier system, were rejected by Academy officials. Xeverthe- 
less, General Persons eontmued to press for simplification of the Honor 
System and, towards this end, worked directly with the Academy 
superintendent and his legal staff. 

Although Academy officials generally agreed with the need for sim- 
plification, they were understandably reluctant t o  upset what was 
pereieved as a fragile relationship with the Cadet Honor Committee. 
The cadets, concerned with any loss of their authonty in deciding 
honor case8, were opposed to any changes that seemed to threaten 
that authority. The Academy, both officers and cadets, were therefore 
extremely hesitant to accept any TJAG recommendation regarding 
the Honor System. 

The main controversy at  the TJAG and Academy level first centered 
around the role of the legal advisor, an Army lawyer who advised 
the president of the Full Hanar Board. TJAG proposed ta expand the 
role of the legal advisor and limit that of the cadet president. The 
legal advisor would be redesignated as the hearing officer, and would 
rule on challenges, motions, objections, and other legal questions that 
might arise at  the board. Under existing procedures the cadet pres- 
ident ruled on all legal questions but would seek advice from the legal 
advisor. At first apposed to such a change, the Academy reluctantly 
agreed to consider the proposal only after TJAG announced that  he 
could not legally approve the current procedures. 

Throughout 1978, the discussions continued regarding other meth- 
ods of simplifying the Honor System. By December 1978 three pro. 
poaals had been presented to the chairman of the Cadet Committee: 
eliminate the subcommittee system, transfer t o  the legal advisor the 
responsibility for legal decisions during the board, and adapt a sum- 
manzed transenpt of the hearing. 

As these proposals were being considered, the Secretary ofthe Army 
bok decisive adion that would eventually force the Academy to change 
it8 honor procedures. In a letter dated 9 February 1979, the Secretary 
of the Army notified the Academy superintendent that  

[elxcessive delays such 8 8  occurred last year cannot be tol- 
erated They are not fair to accused cadets, to their fellow 
cadets, to the Academy, or to the Army. Therefore I am adopt- 
ing the following policy Except under the most unusual c r -  
cumstances, I will not approve separation, or any other sanc- 
tion requiring my action, in a cadet honor proceeding which 
has not been completed at  the Military Academy and received 
at  Headquarters, DepaTtment of the Army, withm 60 days 
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of the date on which a spec~fie report of any included honor 
violation was made to the accused cadet's Company Honor 
Representative, Defense requested delays may be excluded." 

The new "60-day rule" caused the Academy and Cadet Honor Com- 
mittee to move quickly to modify the existing procedures. By May 
1979, approximately three months after the Secretary's letter, the 
Carps of Cadets voted to ratify the Honor Committee's decision to 
modify the Full Honor Board. The "new" Board (now designated the 
Full Honor Investigative Hearing) was designed t o  be a nonadver. 
sanal, fact-finding hearing, eliminating the government recorder and 
the respondent's defense counsel, while expanding the role of the legal 
advisor to that of hearing officer. 

While the "60-day rule" I B  considered the primary factor m bnngmg 
about such sudden changes, It appears that the cadets were becommg 
increasingly dissatisfied with the adversarial system. In a newspaper 
account dated 18 May 1979, the Honor Committee Chairman was 
quoted "The impression of many honor representatives and cadets 
was that we were more spectators than participants. It wasn't the 
cadets pursuing the facts, It wan the lawyers involved in motmn8 that 
seemed irrelevant and 

The changes, effective 1 July 1979, replaced the preliminary In- 
vestigative hearing with a less formal Investigative Team consisting 
of two impartial Honor Committee members. They investigate the 
facts and make recommendations to the Honor Committee chain of 
command, and, if appropriate, to the Commandant of Cadets, for a 
decision whether to refer the case to a Full Honor Investigative Hear. 
ing. The composition of the Full Honor Investigative Hearing IS ba- 
sically the same as the old Full Honor Board, but there are numerous 
changes in other area8 designed to simplify the entire procedure 

The respondent is no longer represented by counsel at the hearing, 
but he or she may consult with legal counsel a t  all stages of the 
proceeding and have a cadet advisor ofhis OF her own selection present 
a t  the hearing A judge advocate hearing officer, appointed by the 
Commandant of Cadeta, replaced the recorder. The hearing officer 
presides over the entire case At the preliminary hearing he or she 
makes rulings on all challenges, evidentiary mues, and procedural 
matters Dunng the actual presentation ofthe case to the Full Honor 
Investigative Hearing the hearing officer, like a judge, has the re- 
sponsibility to conduct the hearing in a fair, Impartial, and nonad- 
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versial manner. The duties of the hearing officer include giving B 

legal charge to the members prior to their deliberation and voting. 

The vote ofthe Full Honor Investigative Heanng need not be unan- 
imous. Ten of the twelve members must vote in support of a finding 
that  a Honor Code violation occurred. A verbatim transcript 18 no 
longer necessary; the hearing officer authenticates a summarized 
transcript of the case. Finally, the findings and members' recammen- 
dations are forwarded to the superintendent for action. 

The modified procedures, with only minor changes since 197973, 
have served the needs of the Academy and the individual cadets. The 
due process requirements of Wasson and Hogopran have been more 
than satisfied, while a good balance has been struck between fairness, 
thoroughness, and efficiency." 

The present Academy Hanor System, from initial investigation to 
final heanng, is indeed B unique procedural hybrid, just as the Acad- 
emy Honor Code is a unique moral code. If B lesson can be learned 
from the preceding historical and legal analysis, it  must be one of 
willingness to change. Administrative procedural law, unlike many 
other legal concepts, encourages flexibility to fit the needs of a chang- 
ing society. At West Point, the procedural changes that have been 
made have definitely served to support the tenets of the Honor Code. 
When necessary, future changes should be encouraged, and viewed 
as a means of improving not only the System but, more importantly, 
the Code that the System supports. 

"In 1985 anewprocedwewasapprovedforcadetswhoulshedfaadmifroavialation 
of the Honor Code. The proeeduie. called a Modified Honor Inveetigafwe Hearlag, IB 
similar ta B 8yllty plea procedure in a criminal action The Modified Hearing C O O B I P ~ I  
of only four members, rather than the twelve present at  a Full Honor Investigative 
Heanng The heanng officer conducts an ~ n q u q  ta ansure that the cadet vnderstands 
the effects and psaible consequences of admtfmg to a violation The four memhrs  
make no findmgs with respect to the Honor Code violatmn: they only make reeom- 
mendations on retention. An with the Full Honor lnvestrgafive Heanng, the aufhen- 
ticated transcript of the prwedmgs. with the members' recommendations. are sent t o  
the superintendent far action 

"Sa. Love Y Hidalgo, 508 F Supp 177 (D Md 1981) (discussing due process stan. 
dardr for review of dismiesals from the Naval Academy) 
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PLAIN ENGLISH FOR ARMY LAWYERS 
by Mr. Thomas W. Taylor* 

I. INTRODUCTION 
When you read complicated judicial opinions or government can. 

tracts, do you ever wonder why we lawyers torture each other (not 
to mention QUI- clients) with writing that is so hard to understand 
that  It takes two or more readings? 

And, if it takes two or more reading8 for U B - ~  experienced attor. 
neys-to understand our own colleagues' wntmg, what muet the BV. 

wage person think about legal writing and about our ability as profes. 
sionals to communicate to them or for them? 

Most people have Borne contact with legal wit ing,  whether on a 
somewhat rare occasion (for them) such as a divorce; a more frequent 
occasion, such as a home or car purchase; or a common occasion, such 
a8 a credit card transaction. In all three instances, legal concepts 
govern their rights and duties, yet most people have only a vague 
idea about where they stand legally, because of the complexity of 
legal writing. Although there has been 8ome progress toward making 
consumer transactions more easily understood (as I'll discuss later), 
complex legal writing bedevils, confounds, and confuses average peo- 
ple and leads them to add their voices to a growing chorus of critics 
of the legal profession. 

And Army lawyers are not immune from this criticism. Com- 
manders and staff officers frequently make caustic comments about 
hard.to-understand legal opinions on a variety of complex m s w ~  from 
environmental law to fiscal law. Military appellate judgea frequently 
criticize (and sometimes reverse) trial judges for their confusing jury 
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instructions during courts-martial Contractors and contracting of. 
fieers outdo each other in blaming lawyers for problems that crop up 
in government contracts The list of complaints could go on and on, 
while our clients ask the burning question Wh) don't Arm? lowyeis 
wrrte in p l a n  English? 

That's what this art& 18 about. I'll begin by looking at the plain 
English movement and Its impact an legal witing. Expert8 disagree 
about whether the movement has merit, but the evidence 80 far favors 
it. Then I'll discuss why-in light of the trend favoring plain En. 
glish-lawyers have not embraced the movement. I'll look a t  what 
the Army is doing to encourage its lawyers to use plain English and 
what it might do to develop a more effective program. 

For the most part, poor legal writing 18 more a matter of neglect, 
than intent We don't intentionally use unclear words and write in. 
coherent sentences, we do 80 out ofingrained habit. And if the benefits 
of the plain English movement weie only semanticel, there would be 
less reason to push it. 

But the real issue is that poor writing often disguises poor legal 
analys>s-disgxises it from others and from ourselves! Writing clearly 
makes it easy to criticize your legal analysis, 8 8  George Onvell ob- 
served, "When you make a stupid remark, its stupidity will be ob- 
vious, even to yourself."' 

11. SO WHAT IS PLAIN ENGLISH? 
Before examimng the pro's and con's of the plain English movement 

and why lawyers haven't embraced it, let's look a t  what "plain En. 
glish" means 

A. WHAT PLAIN ENGLISH IS 
Plain English has a variety of definitions; many of them also 11- 

1 h o d  English.' 
2 English easily understood by an  ordinary pe r sm3  
3.  English expected of someone with an eighth or mnth grade ed- 

lustrate rules for i ta  use. Consider the following definitions. 

uc*t,on? 

xLmdgren. St)la Maffers A R e u u  Easa)  on Legal R~~l ing,  92 Yale L J  161. 187 

'Hathawag. ThaPlainEnglish M a o e m n t  zn 1hrLam-Pas1,Prrsml. ondruluip.  64 

'Gale. CarporalePlam Engliah, 63 Mich B J 919 i1980 
'R Flesch, Howta Write PlainEnglish ABookforLamjen& Cansumere26 11979, 

119821 

Mich BJ 1236. 1238 819851 
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4 English that is w i t t e n  the way we t a k 6  

5 .  English you would want someone to use if you were the reader 
and knew nothing about the subject (the Golden Rule of plain En- 
glish).8 

6 English "written m s clear and coherent manner using words 
with common and everyday meanings."' 

All of these definitions are essentially correct but reflect progres- 
sively complex ideas about plain English. You will not be surprised 
to learn that  the last-and most complicated-definition in  the list 
comes from New Yark's plain English consumer protection law, the 
first plain English law in the country when it passed in 1978. For 
our purposes, plain English is a dynamic approach to writing in clear 
conversational language that  your audience will easily understand. 

B. WHAT PLAIN ENGLISH IS NOT 
To better understand what plain English is, let's look at  what it is 

not. In one critique of plain English statutes, Professor Dickerson 
commented that  plain English is "anything but plain.'3B 

However, most agree that  plain English is not simple, dkjomted 
baby talk, usmg only short sentences and shorter thoughts in  ma- 
chineeun-style bursts. It also is not condescending. and its use is not 
restricted td simple ideas, such as "you last thecase but still must 
pay my fee." 

Finally, plain English is not a substitute for a decent education, a 
panacea for a bad one, or an attempt "to turn our rich language into 
a series of one-syllable words" or legislate "the style of a society's 
p r o d B  

111. PLAIN ENGLISH AND LEGAL 
WRITING 

Now that we have looked at  some ideas about what plain English 
is and is not, we need to focus briefly on legal writing to see if there 
is anything about It that  precludes the use of plain English. In dis. 

'E. Bailey. Jr.. Wnting Clearly A Contempor- Approach 16 (19841 
'PlainEnglishforlowyiie,  J L Soe'y ScatlandlSep -Om 1984).r~~prinlldinQueens. 

'N Y Gen. L a w  6 5-702a IMcKImey Supp 1978) 
'Dlekerson, Should Plain Engliah Be k 8 i s l a l e d * .  24 Rea Gestae 332, 333 (1980) 

'C Felsenfeld h A. &egel, Wnting Contram m Plan Englmh 232 (1981). 

land L Sac'y J. 293 (Aug 19851 

[hereinaRer Rea Gestae]. 
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cussing (in the next section) why lawyers have resisted the use of 
plain English, we'll examine some of these ideas in more detail 

A.  WHAT IS LEGAL WRITING? 
1 A language? 

Is legal writing a specialized type of English? Or ordinary English 
adopted for the function of talking about the law? Or both? 

Some law professors contend that "[llmguistic research suggests 
that legal language is a sublanguage of English which has certain 
linguistic features rarely found in normal discourse;" examples in. 
dude the frequent u8e ofthe pasave voice and nommalieations (mak- 
ing noun8 out of verbs).'" Most lawyers' spouses would probably agree 
with this position, especially if ''sublanguage" connotes an infenor 
form of English! 

Other legal scholars contend that most legal writing uses ordinary 
English words sprinkled wlth terms of art and holdovers from antiq- 
mty 11 

This YEW makes more sense; as social and legal problems change, 
we use ordinary words to describe legal relationships, rather than 
creating new "legal language 'I However, we inevitably rely an certain 
terms of art  in relating the new developments to precedents 

2. LLterature' 

Another way of looking at legal writing is to compare it with lit- 
erature. Both legal writing and literature are more organized than 
ordinary conversation, and both have a story to tell; but legal writing 
"isolates from the story the legally relevant facts and subsumes them 
under a rule of l aw .  . interprets the facts theoretically-and there- 
fore conceptually," allowing us to find similar legal concepts in cases 
with diverse facts, 80 that we can reach the basic goal of justice- 
"deciding like eases alike '"' 

Literature-although it alao deals with concepts-does not have 
this goal and need not be concerned with functioning a6 a pragmatic 
problem-solver for society. Thus the language of literature 1s more 
flexible than the language of law 

'"Charraw Baak R e ~ l e u  30 UCLA L Rer 1094. 1102 ~19821 tmevlewmg D Mellln- 

"D >lellmkoff, supra note 10, at 45 
'lHyland A LJe,&ns# afLegal Wnting 134 U Pen. L Rei 599. 611-14 119861 

kotT Legal Writing Sense and Xansense (1982V 
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3. A strarghtjacket? 

Another characteristic of legal writing 18 that  while "all writers 
write to be understood, lauyers write so they cannot be misunder- 
stood l'ls This leads t o  using more words to qualify, explain, and limit 
what is intended than would otherwise be the case. The goal is usually 
to leave no loopholes 

This also limits lawyers' literary licenses; they may not wax poetic 
lest others misconstrue their ramblings as side agreements in a con- 
tract or precedents in a judicial opinion. In fact, when a judge does 
venture into poetry or other literary anomalies in opinions, it  is usu- 
ally newsworthy and reported in state or national legal newspapers 
or journals 

B. THE CASE AGAINST PLAIN ENGLISH 
As we have just seen, legal writing differs from other forms of 

wnting. Critics of the plain English movement seize upon these dif- 
ferences to stake out positions along a spectrum from indignation to 
compromise. 

I .  Plain Englrsh? Neuerl 

Among the indignant are those who believe that complex language 
is necessary to identify and explain complex legal problems or facts 
and that simpler statements may be misleading. According to  these 
critics, "[tlhe 'Plain English movement is born of nostalgia and dis- 
plays an impatience and fmrtration with our times," a yearning to 
return to the simpler times of yesteryear." 

Taking a humorous swipe, another critic complained of being "told 
to avoid gerunds, participles, and mimtivee. Well, you may be able 
*[sic1 live without them, but it would sure make my come [sic] and 
go [sic] difficult. But then, aee [sic] is believe [sic], I alwaya say!'1S 
Other critics eee plain English as an "alternative t o  [a1 decent pul,lic 
education."'8 

14, *f 278 
"C Felsenfeld & A Pegel. aupre note 9. at 231. 

221 



MILITARY LAW REVIEW IVOl. 118 

2.  Conceptual L S S U S  oie  sacred. 

Still indignant-but with a different twist-are those entics who 
acknowledge that legal writing has all the appeal of a cockroach, but 
perceive the sentiment underlying the plain English movement 18 

that  the law ''is the law-and not life" and that lawyers ''are law- 
yers-and not ordinary people ''17 These critic8 explain that the gen- 
eral public, without the benefit of a professional legal education. has 
difficulty understanding the law because they do not understand legal 
concepts; lawyers and legislatars, however, must use legal concepts 
to safeguard the role of precedent m o w  system. 

The obvious fallacy is that lawyers and legislators have no excu8e 
for using tortured language to express the concepts And. as to prec. 
edent. George Hathaway observed: 

"Case precedent" 18 the classical reason for not writing 
Plain English, like a headache IS the classical reason for not 
making love. Case precedent is the real reason for not writing 
Plain English about as often as a headache is the real reason 
far not making love. "Sorry counselor, no plain English to- 
night, I have a slight case precedent 'ma 

3. Plain EnglLsh Statutes 

Critics have specifically targeted sa.ealled plain English statutes. 
These Statutes typically require maximum average sentence lengths, 
use readability formulas to measure degree ofdifficulty, or otherwise 
mandate what plain English requires. Even some of those who favor 
the use ofplain English in legal writing oppose these statutes because 
they tie the drafters' hands as they struggle to m i t e  the clearest 
possible language.'$ 

Statutory writing standards will 8wely reduce innovation and may 
guarantee that clear writing will not advance beyond the statutory 
requirement8 Nevertheless, they may be a first, and necessary, step 
in the evolutionary process. 

In summary, the best case against plain English I S  that there are 
nsks in trying to make complicated facts, issues, and concepts appear 
too simple, the key risk is degradation of legal precedent by oversim- 
plification. One answer is that  the nsks of oversimplification are 
acceptable ifthe stakes arerelativelylawandclantyofunderstanding 

L'Hyland. m p r a  note 12. at 601 607 
LIHafhanay, supra note 2. 81 1237 
'aDxker80n Plarn Engigah Stoafufm and Readabilit,, 64 Mirh B J 567, 668 119851 

[heremafter P h n  Engliah Slaruteal 
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is paramount (as in  a common consumer transaction). As the stakes 
increase (either in  B more complex transaction or a precedent-setting 
case), the argument for simplification lases some weight, but the ad- 
ditional details could still be expressed in plain English. 

C.  THE CASE FOR PLAIN ENGLISH 
Now that  we have looked at  the arguments against the use of plain 

English in legal writing, let's look from the other side of the fence. 

1 .  History. 

From the beginning of our Anglo-Amencan legal tradition, famous 
people have called far the reform of legal writing to make it ampler 
and easier to understand. In the seventeenth century Sir Edward 
Coke, Chief Justice of England, advised his fellow lawyers that their 
profession required them "to speak effectively, plainly, and 
In the eighteenth century Thomas Jefferson wrote that, in drafting 
a criminal bill, he aimed at  "accuracy, brevity, and smpliuty" rather 
than "modern statutory language, with all its tautologles, redundan- 
cies, and cmumlocutions . . . unintelligible to those whom it most 
concerns."z1 

The early nineteenth century found Jefferson apologmng for the 
simple style af a bill he had drafted, adding that the bill could be 
corrected "to the taste of my brother lawyers, by making every other 
word B 'said or 'aforesaid,' and saying everything over two or three 
times 1'22 Later that century, Jeremy Bentham called legal language 
"excrementitious matter" and "literary garbage" and advocated w i t -  
ing clear codes that everyone could understand?s 

The criticism has continued into this century. In 1939, a critic 
remarked, "Almost all legal sentences , . . have a way of reading as 
though they had been translated from the German by someone with 
a rather meager knowledge ~ f E n g l i s h . " ~ ~  Seeds for the present move- 
ment were Sown in an effort to ensure that  the public could understand 
regulations enacted dunng World War I1 ta control prices. 

Although the push dwindled after wartime premures eased. the 
consumer movement in the early seventies revwed interest in sim- 
plifying legal documents and gave birth to the plain English move- 

'"de. supra note 3 at 919 
"D lelhnkoff,  The Language of the Law 262.63 (19631 [heremaffer Language of 

the Law1 
*'Id at 253 
lS ld  
"Res Gestae, 8upra note 8. sf 332 
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ment. Simpler automobile insurance palic~es emerged in 1974, and 
simplified comumer loan agreements, in 1975.25 And, as mentioned 
earlier, New York passed a plain English law covering certain con- 
sumer transactions in 1978. That Same year, President Carter became 
the first President to require government regulations to be in plain 
English. 

2.  Benefits. 

The advantages that plain English offers legal writing are implicit 
in the discussion of definitions and legal writing to this point The 
following list Summarizes the more Salient benefits. 

(1) Clarity of language, tailored to a particular audience. in a 
straightforward conversational style. 

(2) Clarity of analysis and thought, required to produce number 1. 

(3) Clarity of understanding the problem, required to produce num- 

14) In a word, clarity-far the w i t e r  and the reader 

These benefits are obviously important in the business world The 
consumer knows what to expect; the business also knows what to 
expect so mutual confidence should result.26 Not so obvious, but of 
equal importance, would be the benefits if all legal writing were 
equally clear. (More about this later.) 

3 Acceptance 

Although the jury 18 still out on the degree of acceptance of plain 
English by the legal community, the following trends are emerging. 

a. Businesses are complying with plain English Statutes in con- 
sumer transactions with relatively little difficuity and expense. Re- 
ports from a New York survey indicate that a majority of firms be- 
lieved that them effort was worth the troubk2'  l t  is obviously good 
business to be able to tout openness and honeaty in disclosing to 
customem all terms and conditions of an agreement 

b Consumers have every reason to praise the plain English move- 
ment as they are primary beneficiaries of the reforms Better than 
ever before, they are able to tell how much Bomething will cost (to 
purchase and operate), how long it will last, and what will happen if 
it breaks. These are relatively new ideas when you consider that 

bers 1 and 2. 

"Plain Englbrh SLoIuie~. 8upm note 19. at  667 
"BR Moukad .Yru York i  P l a n  English Lau. 6 Fordham Urb L J 461, 463 119801 
"Id at  162 
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caveat emptor has been the universal rule in  a market economy for 
centuries. 

c. Finally, we come to the lawyers. Their reaction has been mixed, 
as you can see from the cases many made against plain English, and 
most lawyers stili feel uncomfortable with the notion On the other 
hand, some lawyers have embraced the movement and become out- 
spoken advocates. Some blue chip law firms have even hired writing 
instructors to teach their lawyers to write better English moreaver, 
they have hired professional writers t o  edit and redraft legal briefs 
and letters!2B 

Some state bar asaomations have regularly devoted portions of their 
J O U ~ . &  and publications t o  improving the writing skills af their 
audiences; Michigan is noteworthy in this regard, with its "Plain 
Language" series. 

Judges have written opinions and made speeches castigating their 
colleagues for poor writing; a t  least one has recently required a lawyer 
to rewrite and resubmit a brief without the usual jargon! And many 
state l e g i d a b a - a m p r i s e d  primarily of lawyers-have passed laws 
requiring plain English m certain consumer transactions. 

4 .  Future. 
Felsenfeld and Siege1 predict the growth of the plain English move. 

ment, whether or not legislatures continue to pass plain English laws 
They cite four reasons: 

a. Prominent lawyers have accepted the movement. 
b. Vocal consumers will not let up the pressure 

e Law schools are introducing writing programs for their students. 

d. Courts wiil insist an dearly understandable 
The difference between the current movement and earlier reform 

efforts is that a larger sector of society is involved in  today's movement 
than ever before. Coke, Jefferson, Bentham-theirs were voices e q m g  
in the wilderness, as were the lemer known e n t m  of this century 
But now that ConaumeT advocates, business, legislatures, and-yes- 
even some lawyers have gotten into the act, the movement 18 likely 
to continue. I t  has already lasted longer than a decade. With laws on 
the books of many states, plain English LS not going to fade away. 

'Thomas, Skarmvn & Slerl~ng's Hired Gun Shoats Down L&es+ Juris Doctor, 

"*C Felaenfeld & A Legel, aupm note 9. sf 288.89. 
JuneIJuly 1978, at 2 8 ,  mmnfod m F Dirkeraon. nupia note 14, sf 12 
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IV. IF P W N  ENGLISH IS SO GOOD. 
WHY WON'T MOST LAWYERS 

ACCEPT IT? 
Fair question The basic instincts of iawyers are honed over years 

of education and experience and shaped by a number of persuasive 
influences, including schools, traditions, courts, legislatures, execu- 
tive decisions, and consumerism We will examine each of these from 
the viewpoint of their influence on a lawyer's willingness or ability 
to use plain English in legal writing, both now and in the future. 
These influences are powerful and are simiiar t o  prejudices; if we 
expose them to light and recogmze that they exist, we have a chance 
of overcoming them. 

A. SCHOOLS 
Some educators believe that we farm goad or bad writing habits s t  

a relatively early age. It is common knowledge that too many of our 
wntmg habits are bad, probably reflecting the "rule" onentation that  
intermediate and high school English teachers have followed too long, 
producing students who can write grammatically correct, but unclear, 
sentences 30 

Colleges sometimes improve students' wntmg skills, but most Stu- 
dents enter law school without a critical appraisal of their writing 
skills Except for staff members of law reviews and similar publica- 
tions. most lawyers m practice today came through law school without 
anyone critically reviewing their writing beyond exams and an oc. 
casianal paper Is It any wonder we have trouble writing? 

Fortunately, some law schools are recogmzmg this deficiency. For 
example, both the University of Oklahoma and Wayne State Um- 
versity have writing programs that teach and stress plain English 

Unfortunately, most schools have not established such ambitious 
programs Too many law schools pay lip service to t h e r  writing pro. 
grams but do not furnish them their best instruetom or strew them 
importance, 80 the students get the clear message that good legal 
writing 18 not that important after all and react accordingly. 

Professor Dickerson has suggested in a number of articles that  law 
schools need a solid jolt to shake their lethargic, tradnmnal ap- 
proach-trivmlizing the teaching of legal writing by reducing It to 
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semantics and busywork; untii better law school education comes, 
plain English laws help force the issue.8' 

B. TRADITIONS 
Traditions are also powerful influences that hinder lawyers from 

breaking bad wmtmg habits. When traditions are combined with fi- 
nancial incentives (as we shall 888 momentarily), they become almost 
insurmountable. 

I .  Rites of Passage 
For now, let's look at  the tradition of legal language and why law. 

yers perpetuate it First, upon entering law school, we began to as- 
similate our professional knowledge m a vocabulary most of us had 
never heard before. Sure, many of the words (such as void) were 
ordinary, but were combined in extraordinary ways (null and void) 
that appeared to have legal magic! Who were we-under pressure to 
conform or fail-to question the language of a profession we hoped 
to enter? 

That leads to the second point the legal profession-as many 
professions-1s like a priesthood. AB Initiates, we wanted to belong, 
t o  measure up to the standards, ta pass the rites of initiation, and to 
assume our places as members of the bar That goal required us to 
think, talk, and write in legal English 

2.  Legal Language. 

English itseif is a latecomer as a language used for law.8z That 
accounts for the rich mixture of English, Latin, and French that 
characterizes our legal language today. 

Professor Wydick has commented that lawyers in our tradition 
usually had 

two languages to choose from: first, a choice between the 
language of the Celts and that  of their Anglo-Saxon con- 
querors, later, a choice between English and Latin; and later, 
still, a choice between English and French. [To be nure that 
evervone would understand what wa6 meant.1 lllawers started ... " 
using a word from each language, joined Ln a pair, t o  express 
a single meaning.33 

*>Res Gestae. s u p s  note 3, at 333 
" R  Wincar. Contracts m Plain English 26 819761 
"R Wydwk, Plain English for L a v e r s  19 l2d ed 1935) 
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Hence, we ended up with "null and void," two words which mean 
about the same thing But try convinmng a business lawyer to use 
one without the other in an important cammermal transaction' 

These wards achieved a mystical level of importance over years and 
years of usage. Listen to Professor Mellinkoffs description that ties 
the priesthood to the language 

The redundancies of primitive word magic and metaphysical 
ritual; the solemn repetitions coaxing barbarians to accept 
an unestabliahed law; the need and fashion of bilingual du- 
plication; the involvement brought on by the translation of 
Latin, by Elizabethan literary stylea, and by a pay-by-the- 
word legal economy; the overcautious repeating of the re- 
peated to circumvent the harshness of the law and to mask 
an ignorance of it8 content . . --all of these have burdened 
the law with language unnecessary, confusing, and waste 
ful 34 

3. Wh)  Don't We Change2 

Now that many af the reasons have vanished for using two words 
when one will do. why does this tradition persist? Several reasons 

a. The best justification may be that certain words or cornbinatmns 
are terms of art. They enable lawyers ta use a shorthand method to 
convey a fairly well.defined set of legal meanings and implications. 
When lawyers should use these terms of art  IS a different issue that 
will be addressed later. 

b We also tend to think and speak in the legal language we have 
learned and used over a lifetime oflegal practice, andjust like every. 
one else, feel comfonable with our own habits Change 16 often painful 
and almost always inconvenient 

c Lawyers tend to be conservative. Aware of the blessings that 
judges, as high priests, have given to certain legal language used in 
contracts, deeds, wills, and the like, lawyers-as lesser priests-tend 
to use that same language toensure apredictablereault for our clients 
baeed on precedents Is that so bad7 Isn't that what we're paid for? 

d The legal language that has stood the tests of time, trials, and 
appeals often ends up in forms that lawyers use, perpetuating complex 
legal language Commermal publishers. banks, insurance companies, 
and realtors flood the market with these legal forms; lawyers normally 
have several to pick and choose among, as well as documents they 
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have drafted in the past. Routine legal matters, such as wills and 
deeds, require little modification of these forms from client to client. 
The u ~ e  of word proeessers has made forms even more inviting because 
now lawyers can quickly prepare routine legal documents that don't 
look like forms! 

e That brings us to the hardest point to justify-some lawyers 
intentionally keep the language complex to bafRe their clients and 
justify a higher fee. These motives cannot justify complex legal ian- 
guage and remind us of an  earlier time when lawyers were paid by 
the word. Yet-hard to believe-there is another side to this story. 

A lawyer who had reached the pinnacle of his profession teils that 
when he began practicing law more than two decades ago, his boss 
had to go into the hospital but left a number of things for him to do, 
including preparing wiile for an elderly couple. Fresh out of law school 
and eager to try to simplify writing, he created the wills without the 
usual legalisms and proudly presented them to the couple, who read 
them and began to  converse with each other in Russian, their native 
tongue. Finally, they said, "These just don't look like the wills we 
had before." After listening patiently to his explanation that these 
wills were perfectly legal and reflected the new way of doing things, 
the couple said, "We'll just wait until Mr. Smith gets back," and left, 
without signing the wills! 

This is a painful Statement to a young, hungry lawyer about clients' 
expectations that documents look '"legal " And it illustrates how deeply 
legalistic language is ingrained-not just in lawyers-but in our 60- 

ciety in general. 

C.  COURTS 
We have already touched briefly on the courts' influence over iaw- 

yers: Lawyers need to be able ta predict that courts will interpret 
their legal writing in a certain way. The best way to ensure that 
result is to use language that the courts have blessed in previous 

I .  Appellate Courts. 

Suppose lawyers are willing t o  simplify their wntmg, and clients 
are willing to risk litigation for the sake of simplicity. (Most won't.) 
How will appellate courts interpret plain English documents? 

Over half of the states have Some type of plain English statutes 
applying to insurance policies, consumer contracts, and so forth. In 
some cams, courts have had little difficulty applying traditional legal 
principles to decide cases arising under these laws 

cases. 
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But in a t  least one cme,  arismg out of mudfiows from the eruption 
of Mount St. Helens in 1980, the Washington Supreme Court has put 
plain English insurance policies in jeopardy The issue was whether 
a homeowner's insurance policy excluded mudfiows from coverage. 
Prior to plain English wmplifieation, the policy excluded earth 
movements, which were defined and specifically iilustrated to include 
mudflows After simplification, the policy still included earth move- 
ments but omitted the examples By reversing a summary judgment 
for the insurance company, and allowing the jury to decide the ease 
on a proximate c a u ~ e  basis. the c o u r t  placed the risk of plain English 
policies on the insurance companies even though It was clear what 
happened. 

Decisions such as this will discourage business from following the 
plain English movement. Within a year of this decision, in~wanee 
companies in Washington had modified 9 5 6  of the policies to deal 
specifically with volcano And who among us can dispute 
that business ought to be able to predict as easily as consumers the 
extent of their potential liability when they set their rates for cov- 
erage? 

Deemions such as this also obviously discourage lawyers from a m -  
plifying language but encourage them to continue to follow the old 
adage: "If you w i t e  at all, wnte I t  all." After all, clients do sue their 
lawyers for emow and omissions, making this threat another incen- 
tive not to be mmerly with words. 

2.  Triol Courts. 

In addition to mfiuencmg lawyers, appellate judges also influence 
trial Judges. As most of these appellate and trial judges m e  also 
lawyers. their writing tends to be no better or worse than that of 
other lawyers.37 And If we were only wntmg t0 and for each other 
(as is often the case in a legal system based on precedent), we would 
deserve the poor quality of writing we get 

But the legal system 1s not the sole province of the lawyers. Xo- 
where 1s this clearer than injury Instructions; let's look a t  them for 
a moment to illustrate the pernicious effects of bad writing and why 
tnal Judges can't seem to get away from Lt 

"Graharnu PublicErnplogeesMuf Ins C o . 9 8 W a i  2d633,656PZd 1071r1583, 
saS~u~ras  Autopay af .Pl . inEnglishInaui .ne~ Contract ConPiain Englbsh Sunwe 

"Mester, Plain Engfrsh for Judges, 62 Mich B.J 578 (15831 The author E a judge 
Prommolr Causal, 68 Wash L Rev 566, 567, 681 (1984) 

on Michigan's Sixth Judicial Circuit 
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The Chamows have done a useful study on how much average jurors 
understand of a jury instruction they hear. They concluded that  jurors 
do not understand standard instructions very well, but the primary 
culprit was the difficulty of the language, rather than the legal con- 
cepts t h e m s e l ~ e s . ~ ~  The implications are serious, when you consider 
the legal and historical weight accorded the sacred right to a trial by 

The good n e w  is that judges can make modifications to improve 
their instructions; the bad news is they probably won't As one Cal- 
ifornia trial judge, a member of a committee that writes standard 
instructions, explained, "There's strenuous opposition to rewriting 
jury instructions in plain English because you get reversed."ae So 
trial judges feel trapped by the sometimes arcane language drafted 
by legislatures and upheld by appellate courts. 

Compounding their dilemma ia the fact that appellate judges don't 
"write for jurors"* (or litigants either, for that matter1 but for other 
lawyers; they write to explain how their decisions fit within the prec- 
edents and broad legal concepts enshrined in other cases. The trial 
judges then have the unenviable task of translating those concepts 
into understandable jury instructions; obviously they often fail, and 
it's a wonder that  juries do as well as they do. (Their overall success 
is probably a credit to their own common sense and them visceral 
ability to figure out what's fair.) 

Without a fundamental willingness to change from top to bottom, 
the corns will continue to assert B powerful influence against the 
use of plain English in legal writing; but, as we shall later see, there 
is mme hope for military courts in this regard. 

jury. 

D.  LEGISLATURES 
As we have just seen, judges blame part of their bad writing on 

legislatures that write laws in such complex language. Is this a valid 
criticism? 

Consider an interview of Assemblyman Peter Sullivan, sponsor of 
New Yark's plain English law, by Robert MaeNeil, in which MacNeil 
observed that  the law itself was written in fairly complex terms and 
asked, "Why, if one can demand by statute that plain English be used 
in contracts, can't you write a law in simple English?" 

%R Charrow & V Charrow, Making Leg01 Language Unhrsrondabla A Psycho- 

dsSnyder. Jury Inalruclrona Reconsviered, 5 Cal Law 33 (1935) 
*oTd. at 33. 

iinguislre Study of Jury Inatruetrans. 79 Col L Rev 1306 1358 119791 
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Sullivan answered. "[Tlhere's probahly one group that's more tra- 
ditional than the legal profession and that's the legialature. . . [Tlhey 
had difficulty enough accepting the concept as far as B consumer 
transaction was concerned without having to accept it as far as the 
way we wrote our laws."" In other words, even the plain English law 
had to he in legalese' 

So while the legislatures get some credit for passing plain English 
statutes, they share the blame for poor legal writing by enacting most 
laws-even plain English laws-in complex language and format. 
Tradition is probably the strongest influence on legislatures-re- 
member Thomas Jefferson's complaint about their tendency to be 
verbose and repetitive. But as lawyers comprise mast legislatures, 
they bear the lion's share of responsibility for the complex language. 

Even when legislatures try to simplify legal documents by enacting 
statutory forms, such as powers of attorney, with magic language to 
incorporate provisions of the law without having to spell them out, 
the resulting documents tend to be stilted and hard to understand, 
leaving clients in doubt as to what they are signing But, a8 mentioned 
earlier, lawyers use these forms repeatedly because they are conye. 
nient and virtually guaranteed to be predictable. 
An anomaly that needs correcting is that Some laws passed to en. 

sure the rights of consumers make It harder to comply with other 
laws mandating plain English. For example, the Truth in Lending 
Act requires a number of complex disclosures in various consumer 
transactions; reducing these disclosures to plain English has proved 
difficult and, in some cases, of doubtful value.42 Witness the disclo. 
SUM in B typical installment sales contract for a car. 

Even municipalities are getting into the act The City Couned of 
Los Angelea passed policy guidelines in the Spnng of 1986 that re- 
quire new ordinances to be written in plain English. However, it  took 
five years to pass the proposal because of the Council members' dis. 
agreement an the wording!4s 

E .  EXECUTIVE DECISIONS 
In addition to the influences of the courts and legislatures, the third 

branch of government-the executive-also infiuences lawyers to 
continue to write as they do 

a'MaiSed Lehrer Report Feb 17. 1978, regrinbd 2" F Dickerson supm note 14, 
at 259 
'*C Felsenfeld & A Legel. supm note 9, at 233 
'lUnited Press InCI TVm Service. Apr 23. 1986 
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As mentioned earher, one of the initial movements in this century 
to simplify legal w i t i n g  came after the United States entered World 
War 11. The Office of Price Administration (OPA) found that busi- 
nesses could not understand wartime regulations on their o m ,  so 
OPA hired Rudolf Flesch (whose works are now standard authorities 
onclear writing) to help improve thereadabilityoftheirregulations 

Movemenk to smplify Executive Department regulations have gone 
in cycles since then, but President Carter issued Executive Order 
12044 in 1978 requiring regulations to be " a s  simple and clear as 
possible." President Reagan revoked that order in 1981, but anyone 
who reads or listens to his speeches knows that he IS a master of plain 
English. 

Despite these good examples, the Executive Departments and in- 
dependent regulatory agencies have continued to write in  gobbledy- 
gook, pretty much unmoved by the coming and going of Chief Ex- 
ecutives. The inertia against simplifying the complex language of 
these regulations is almost owwhelming because many (11 deal with 
fairly technical subiects and complex relationships, from the regu- 
lation of nuclear power plants to the critena far receiving certain 
welfare payments, and (2) are the livelihood of entrenched bureau- 
crats. And this writing has a powerful influence on the thousands of 
lawyers who work for these departments and agencies and whose 
clients must deal with their remlations daily. 

F. CONSUMERISM: CLIENTS AND THEIR 
LAWYERS 

We have now looked at  schools, traditions and governmental in- 
stitutions that make It hard for lawyers to break bad writing habits. 
We will now turn to the influence of the consumer movement an legal 
writing, and an lawyers' reaction to the movement. The consumer 
movement is different from other influences, such as the lepslative 
and executive branches, in that  it does not give mixed signals about 
legal language, but consistently supports plain Englmh. Lawyers' 
reactions to this movement are definitely mixed, however. 

You will recall that in our discussion of tradition as a farce in 
maintaining complex legal language, I sadly observed that mme law- 
yers use complicated language to maintain the mystique of their legal 
practice and justify a higher fee. And, a8 illustrated by the elderly 

"Res Geetae, wpra note 8. at 332 
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couple who wouldn't sign a plain English will. some clients mmtak- 
enly believe that documents, to be legal, must look legal (meaning 
that they have B liberal sprinkling of "witnesseth. wherefore, afore- 
said. hereby, etc ") 

Conaumerism is dealing deadly blows to bath the lawyers' mystique 
and their clients' mistake (aforesaid). Once the Supreme Court cleared 
the way for lawyers to advertise them services, they realized that they 
could most effectively market legal services by the same simple, direct 
approach that others use to sell cars, including clear advertisements 
for simple wills and uncontested divorces a t  set prices. 

While this trend has Its professmnal downside if lawyers in drug- 
stores advertise "blue-light specials'' on divorces, the general public 
now has greater access to legal services than ever before, a lot of the 
lawyers' mystique is gone, and clients are less likely to pay happily 
for something that they cannot understand. Moreover, many clients 
are threatening to seek other counsel If their lawyers charge unrea. 
sonable fees. Finally, don't forget that legal malpractice suits are filed 
dally, and state bar ethics and grievance committees meet continu- 
ously to adjudicate complaints against lawyers. 

What does all this mean? Despite the healthy competition for legal 
services spurred by the ConSumer movement, and the growing aware- 
ne86 of clients that they should be able to understand what lawyers 
say. it LS only natural for lawyers to be slow to abandon the habits 
reinforced by the weighty influence of t hen  education, tradition, and 
governmental Institutions. In fact, the legal profession 1s so conserv- 
ative that it would be surprising If lawyers did embrace the plain 
English movement wholesale and without question 

So it's unreasonable to expect that lawyers as a profession will 
change their legal writing just because mme of us believe it's a good 
idea aupported by a lot of evidence. Indimdual lawyers may get re. 
ligian and try to convert others But without mme institutional re- 
ordering, the movement to plain English will be slow, if inevitable 

Drawing on the Bible's Four Horsemen of the Apocalypse [Con. 
quest, War, Farnme. and Death], George Hathaway has dubbed law- 
yere' resmtance to plain English the Four Horsemen of Legalese- 
"ignorance, apathy. stubbornness, and misrepresentanon "" As we 
shall see. the Army IS making some exciting inroads to all four of 
these. 
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V. SO WHAT IS THE ARMY DOING TO 
STAMP OUT LEGALESE? 

Answer. A lot, but it can do more. 

A. GENERAL WRZTZNG PROGRAM 
Before looking at  what Army lawyers are doing to improve their 

legal writing, let’s review briefly the general writing program that 
applies Army-wide 

The current program began in 1984 when General Thurman, as 
Vice Chief of Staff, directed the U. S Military Academy to develop 
and teach an executive writing seminar that  summer. The teaching 
team then pmpsed an expanded cammunieatiane program to be taught 
to soldiers in Army schools. Army Regulation 600-10 established the 
program in 1985.48 The Training and Doctrine Command is executive 
agent for the program and requires each Army school to have a writ- 
ing office to teach clear writing 

The Secretary of the Army and Chief of Staff have personally sup- 
ported efforts to improve communications Secretary Marsh, in a let- 
ter to those attending communications COUTSBS, stressed the impor- 
tance of making the best possible impression m letters responding to 
inquiries about Army 1ssum4’ And in the foreword to the pamphlet 
issuing plain English standards and guidelines, General Wickham, 
as Chief of Staff, emphasized the need to improve communicating 
skills and called for improving the quality ofwriting?8 Without going 
into details, the program can be summarized as a plain English ap- 
proach to writing 

B. LEGAL WRZTZNG PROGRAMS 
The Judge Advocate General’s School, U. S Army (TJAGSA), the 

Army’s graduate law school located at  Charlottesville, Virginia, was 
ahead of its time in developing a legal writing program. For years 
TJAGSA required all advanced course students (now called graduate 
course students and made up of officers approaching mid-career) to 
complete a thesis By the mid-seventies, the students had an option 

~ 

‘‘Mqor Joseph Chambers, Fact Sheet. The A m y  Writing Program IJan 1986) (@re. 
pared for the Arm) Writing Office. U S  Army Training L Doctrine Command, Fort 
Monroe, Virginia1 

‘.Letter from the Honorable John 0 Marsh. J r  , Seerefaly afthe Army. to Attendees 
of Department of Army Communicatione Orienfatian Program !Aug 31, 19841 

“Dep’t of Army Pamphlet S o  600-67. Effective Writing far A m y  Leaders (2 June 
19861 Ifareword by General John A Wickhami. 
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of writing a thesis or one or more lengthy papers The school required 
some legal writing courses, including practical erermses, covering 
technical legal writing skills (such as footnotes and citstions~ and 
general writing skills (such as orgamzatian).'e 

Because of "complaints from the field that judge advocates lacked 
adequate writing skills and because TJAGSA concluded that not all 
students could or should write a thesis," an expanded communications 
program for graduate course students began in 1976 and now includes 
plam English wnting classes, several short wnting exercmes, a lengthy 
research paper, and a formal briefings0 (Mare about this in a mo. 
ment.) 

In 1984. a communications program began for basic course students 
(entry-level lawyers). Until then, their instruction consisted of mil- 
itary-unique legal research and military correspondence, with limited 
and unrelated research prqects 

The graduate course program clearly surpasses that of the basic 
course and could be a model for law schools to emulate. The graduate 
course program emphasms writing from the s t an ,  students devote 
the first two weeks of the academic year exclusively to the cammu- 
meations course. Major General Surer, The Assistant Judge Advocate 
General, kicks off the course with a lecture stressing the importance 
of communications skills to their BUCCBJS as Army lawyers. Heanng 
that kind of personal message from a respected, successful lawyer IS 
worth a ton of regulations and directives. 

The students then receive instruction m baac wntmg skills with 
a plain English orientation, along with practical exercises in writing 
and speaking. Throughout the remainder of the year, students have 
an opportunity to improve or sharpen their wnting skills in a series 
of short and long wntmg projects from answering Congressional in- 
quine8 to drafting litigation reports. Fellow students and faculty 
members critique the writing so each student has a chance to learn 
supemsoly editing. The culmmation 1s a lengthy research paper which 
three faculty members critically evaluate. As an aside, cIame8 and 
exercises on oral communications skills (speaking and briefing) pro. 
vide balance to the writing program.62 

'-The Judge Advacate Generays School, U S  Army, Program Hiitnry Communi- 

I 0 l d  st 6 
"Id at 8 
I'M Program Summary at 2-4 

catmni Program 6 ,1988) lunpubhihed course materialei 
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Over the years this program has attracted top-notch speakers, such 
a8 Professor Smith, to lecture on basic grammar, writing style, and 
military writing.53 Students receive books on how t o  write in  plam 
English and how to cite legal references. General Suter uses that fact 
as a challenge and a promise: he tells the students that when he visits 
them in their offices around the world, he expects t o  see four books 
an their desks-* dictionary, thesaurus, style manual, and Professor 
Wydick's book on plain Engliah for lawyers. He says that when he 
visits farmer students a year or more later, he does check, and they 
all know to be prepared with their four boak~!~ '  As we'll see in a 
moment, General Suter is onto something with his "four book" re. 
quirement that the Army could develop into a quality assurance cheek. 

VI. OVERCOMING THE OBSTACLES TO 
PLAIN ENGLISH IN ARMY LEGAL 

WRITING 
In discussing the poor quality of legal writing, Professor Charrow 

observed that ''words of admonition, , . are  insufficient. The profession 
must be willing to match those words with deeds, but it has been 
unwilling to make this commitment. Instead, law schools, judges, and 
attorneys send mixed messages.'xs3 (Wejust sawtheae mixed messages 
in the section on why lawyers persist in writing badly.) 

The Army legal community must make its message clear and con- 
sistent that plain English IS the standard far Army legal writing. 
Here are Some suggestions. 

A. TOP-DOWN PRESSURE 
As mentioned earlier, General Suter's personal presence and en. 

dorsement a t  the opening lecture of the communications course send 
a clear signal to graduate course students of the importance he places 
an communications. He sends a similar, consistent message when he 
actually walks into offices halfway around the world to see if the 
officers have their "four books" on their desks. The other top Army 
lawyers (the General Counsel and The Judge Advocate General) also 
agree that the plain English movement has merit far the A m y ;  they 
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could initiate several steps to attempt to instdl the use of plain En- 
glish in Army legal writing. 

The General Counsel and The Judge Advocate General could task 
all Army lawyers to use plain English in their legal writing whenever 
possible Both could follow-up through their subordinates to ensure 
compliance with this request by their review of legal documents that 
routinely make their way to the Pentagon By messages and letters 
in Army publications, they could point out examples of very good 
writing (with praise to the author) and very bad writing (without 
attribution)-bath would show that the top Army lawyers are seriou8 
about Improving ow writing. Their public speeches to audiences of 
Army lawyers would provide still another opportunity to push the 
program 

The key is that in an ordered environment, such 8s the military, 
the chance for institutionalized change to occur IS far greater than 
in more eeletie surroundings With them influence over more than 
2600 A m y  lawyers, our leaders should be able in yeam to make 
inroads that would otherwise require decades because they can set 
standards for plain English legal writing by judges, litigators, draf. 
ters, and adwsors m wide-ranging areas of legal practice-hm couts .  
martial to client Services and from business transactions to admm. 
istrative regulations Although Army clients may balk ~mtially a t  
documents that  don't "look legal," they should soon come t o  appreciate 
the new style of legal writing 

B. PLAIN E,VGLISH ARMY LEGAL FORMS 
Just as the use of legal forms containing traditional legalese has 

been a barrier to the plain English movement, new and improved 
legal forms could play a key role in making plain English the norm."5 
The Army could change some forms immediately with little risk or 
difficulty, while other forms will requre greater study 

I .  Consumer-onented Forms 

The Army could quite easily remite many of the forms used in 
legal assistance offices to make it easier for clients to understand such 
routine documents as powers of attorney and bills of sale. two of the 
most common legal services provided. Documents for more compli- 
cated transactions such as separation agreements and wills would 
take mole work to simplify but could also u8e plain English 80 long 
as the documents satisfy the requirements of applicable state laws. 

~'Harhauay, mpru note 2 at  1237 
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2. NotLces. 

Notices are another category of forms that could use plain English 
to satisfy legal requirements and better insulate the Army against 
lawsuits Privacy Act notices are often more complex than necessary. 
Plain English security clearance forms would put the signer on notice 
of potentially controversial conditions of access, such as polygraphs 
and urinalysis Plain English m e d d  consent forms would gme clearer 
notice of the extent of risks and scope of consent. Finally, military 
enlistment and civilian personnel forms have legal consequences that  
plain English could help both sides to understand more clearly from 
the outset. 

3. Commercial Forms. 
Forms used in government commercial or buaness transactions are 

often the product of a variety of laws, regulations, and policies gov- 
erning contracts, leases, and the like. While mme of these provisions 
are required by law, plain English would help simplify their meaning 
for routine commercial transactions. This simplificationprocess would 
be more time-consuming than for powers of attorney and bills of sale 
because more laws and policies are involved Yet the payoff could 
eventually be more competition and cheaperprices because more busi- 
nesses might be willing to bid if they didn't have to wade through 
the gobbledygook. 

For those transactions that are too navel or too complicated for 
simple forms, plain English will still help clarify the intentions of 
the parties and ensure a legally enforceable agreement. In tailor- 
made agreements, you may want to cover every possible contingency 
but should do so in plain English. 

c. FOLLOW-UP 
There would be no substitute for follow-up on these initiatives. Just 

a8 General Suter looked for the "four books" on his visits to the field, 
senior lawyers could routinely test all the legal writing they review 
by the plain English standard and make on-the-spot corrections if 
possible. If problems recur, senior lawyers could remind their sub- 
ordinates of the need to write clearly and succinctly and of the im- 
portance of that skill to a military or civilian lawyer's mcces8, in- 
cluding a auceessful efficiency repart or performance appraisal! After 
a lifetime of bad writing habits, lawyers will not-and probably can- 
not-go cold turkey without some pain. But, as the weightlifters say, 
no pain, no gain! 
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VII. CONCLUSION 
As an optimist by nature. I hope that the plain English movement 

1s a trend that will continue to grow; that law schools, judges, leg- 
islators, and laxyers will use plain English more and more in their 
writing; that clients will demand their documents in plain English: 
and that A m y  lawyers will adapt and press hard for a plain English 
writing standard. 

I am also a realist. The legal profession worked hard a t  bad writing 
for several centuries and isn't about to turn Its back on that hmtarical 
(hysterical?) experience Progress will be incremental in the legal 
profession generally, but progress can be dramatic and vital among 
Army lauyers if a steady push comes from the top and meets minimal 
resistance throughout the system 

This much 1s clear. No one LS asking lawyers not to talk to each 
other in legal jargon nor to use terms of art. Lawyers should come 
together often to lawspeak among parties of the first and second parts 
about what they hearsay or witnesseth (Aforesaid lawspeak IS useful 
shorthand far complex Ideas.) And we should preserve our traditional 
legal language for each other and the profession, for much of it has 
a rich history worth remembering 

But, to the average person, these words surely sound like incan- 
tations from Some now-extinct loyal order Of the past. And, out of 
courtesy to and respect for the general pubhe, and to be SUE they 
understand what we mean, we should try to speak to them and write 
for them in plain English. The laws, after all, belong to everyone 
And we'd all really be better off if we wrote in plain English to each 
other, even when-or especially when-the language has legal m- 
portance. 

For, ultimately, as I indicated a t  the outset, the worst you can say 
about legalese is that its complexity can hide gigantic flaws in facts 
or logic from the reader or-even worse-from the writer. Make no 
mistake about it, clearer legal writing will require clearer legal anal- 
ysis. And clearer legal analyas will require better understanding of 
the law and facta and legal reasoning than ever before." But the 
reward will be better legal sewices for our clients. Is this too high a 
pnce to  pay? 

The price 
ofclanty, ofcourse, 1s that the clearer the documents the more obvious 

Consider what Professor Dickerson said on this point. " 

' ~ M e l l m k o f i  ~ u p r o  note 11. sf 100 
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its substantive deficiencies For the lazy or dull, this price may be too 
high."S8 No Army lawyer, I daresay, would admit that the price is 
too high. 

When all is said and done, lawyers have usually been able to explain 
things to their families, friends, and clients in plain English. Not 
even the worst lawspeaker would say, "I like that cake; aforesaid cake 
18 80 good I want some All the plain English movement 1s 
asking lawyers t o  do is to mite-for other lawyers, other people, and 
ourselves-like we talk when we're trying hard to make ourselves 
understood, as when we're pleading for that last piece of cake! 
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