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NEEDED WEAPONS IN THE 
ARMY'S WAR ON DRUGS: 

ELECTRONIC SURVEILLANCE 
AND INFORMANTS 
by Captain Timothy A. Raezer* 

I. INTRODUCTION 
After a thorough study of the nation's drug problem. the 

President's Commission on Organized Crime recently concluded 
that, 

Ultimately. the c u m  of drug abuse will be broken, but 
only by a nationwide dedication to persistent and unyield. 
ing assaults an both supply and demand. The supply is 
h e a d y  under siege. . . . Because an end to consumption 
is our ultimate goal, it is a concerted and direct attack on 
demand that must be mounted.' 

Unlike the civilian sector, the Army's WYBI on drugs has continu. 
ally focused on the demand for drugs and used the military 
inspection as a primary weapon for eliminating drug abuse. 

In  the past, these inspections were often highly intrusive 
invasions into the soldier's privacy, and became known as 
"shakedom or "Mulourt  p re~ses ."~  They included 
an examination not only of the soldier's property and living area, 
but also his person, to include the most private body cavities. 

*Judge Advocate Gensral's Carpi, United STBteS Army Currently aasigaed 81 
Chief. Legal Aisistanee, 7th InfanLry Divisian [Light), Fort Ord, California, 1986 
t o  present Formerly asrimed a$ Tr-g Officer, Trial Counsel Assietanes 
Program. US. Army Legal Sewleer Agency. F d s  Church. Virginia, 1982-1886. 
Trial Counsel and Defense Counsel. 8th Infantry Division IMeeh 1, Baumhoider. 
Germany. 1979-1882 J.D.. Ohio Northern Umversity School of Law, 1978: B.A., 
Gettysburg Caiiege, 1974 Compieted 34th Judge Advaeate Ofiiesr Graduate 
Course. 1986: 88th Judze Advoeate Officer Basic Course 1979. Author of TMi 
C o u n s d i  Quide to M & ~ h i t y ,  Ths Army Layer .  Apr 1885. s t  21, Intmducmg 
Documentary Euidencr, The Army Lsayer,  Aug. 1985, a t  30. Msmbu af the bars 
of the Commonwealth of Pemayivmii,  ths United 6t.m Court of M U t v y  
Appeals, and the United States Supreme Court. TNa (vtide io bawd upon I thelia 
submitt4 in partnl  eatisfiction of the requiremento of the 84th Judm Advwek 
Officer Graduate Csuree. 

lReiident '# Cornmiasion on Orgvllrsd Crime, b p o r t  to the PIB8idc.t uld the 
Attorney General, Amerisa'r Habir: D N g  AbuM, DNg Traf l icbp ,  md Orgvlird 
Crma 12 118881 [hemindtar A m s i i d s  Habir: Dlug Abum] 

'Umted Stab8 Y. Roberta. 2 M.J. 31 1C.M.A. 19761. 
'Comrmttee for G I Rights Y Callaway. 370 F Supp 934 1DD.C 18741, mu'd, 

518 F.2d 466 IDC. Cir 19751 
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Today, mlitary inspections for contraband drugs continue un- 
abated.* and now include such aids as drug detection dogs and 
mandatory urinalysis. 

The increased use of urinalysis since 1982 has meant greater 
intrusion into the soldier's privacy, with the soldier exposing 
private parts and engaging in urination in the presence of a 
superimj Although urinalysis inspections have been upheld as 
reasonable under the iourth amendment,e this dragnetQpe ap. 
proach results in a signiiicant invasion of the privacy of not only 
suspected drug users. but also of innocent and unsuspected 
soldiers. 

The repeated justification for this extensive invasion of the 
innocent soldier's privacy has been that drug offenses are 
different. especially in the military.' Indeed, their harmful effects 
on combat readiness cannot be overs ta tda  Due to their different 
nature, traditional law enforcement methods have failed to stem 
fully the growing tide of drug abuse. Generally, drug offenses are 
committed in secrecy and are victimless crimes. There are no 
complaining witnesses to notify the military police of the offense. 
In addition, dangerous narcotics come in small packages that e m  
easily be secreted in a person's private body cavities. Drug 
dealers are  also highly insulated in their dealings and are 
suspicious of strangers. As B result, drug distribution networks 
are difficult to penetrate even through undercover investigations. 
For all these reasons, traditional methods have been inadequate 
and inspections and, in particular, urinalysis, have been an 
important answer to the Army's drug problem. 

'Mil R Evid 313ib1 
'Dep't of A m y .  Reg Yo. 600.85, Alcohol and Drug Abuse Prevention and 

Control Program 13 Kay. 19861. Army Reg~latmn 600.85 implemented Deputy 
Secrefarv of Defense Memorandum. svbisct Aieohoi and Drue Abuse. D e  28. 

aubsticute or ale7 B unne specmen Message. Dep't of Army, DAPE-HRL. 
1012362 Oer 1986, rubpet C w i a n  Unnalys~s Program. 
'Murray V. Haldeman. 16 M J. 74 iC h1.A 19831. 
Schlesnger v Couunchan. 420 U S  138 119751, Comrmftee for 0 I Rights Y 

Callaway, 518 F.2d 466 ID C. Cir 18751. United Stare8 V. Trottier 9 M.J 337 
iC M A. 19801 

'Reeen~ arvdiei indicate that even m m j u a n ~  is not B hsrmless dmg. See 
Institute of Medicme, Mariiuana and Health 119821: Narional Aead of Sereneed, 
Comrmtcee on Substance Abuse and Habitual Behavior. An Analysis of Msriiuana 
Pohcy 119821. Narional Lnsc of Drug Abuse Research Monograph 31, Marijuana 
Research FinLngi 1980 119801 
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Urinalysis has had a significant impact in reducing drug use in 
the military. According to a recent survey, drug use in the Army 
has dropped from a high of 29 percent in 1980, to 26.2 percent in 
1982, to a current low of 11.6 Nevertheless, the Army 
still has the highest current level of drug u ~ e  among any of the 
services,la and the level of drug abuse among ~oldiers still 
remains high. Additionally, ominous clouds are appearing on the 
horizon in the civilian sector. The National Institute of Drug 
Abuse (NIDAI sponsored a survey by the University of Michi. 
gan's Institute for Social Research that involved 16,000 high 
school seniors across ths country. The survey was generally based 
an the seniors' drug use within the past month. I t  showed a 
recent increase in drug abuse. especially cocaine.'l Overall drug 
use among the seniors increased from twentynine to thirty 
percent. The most widely used illicit drug was marijuana, tried by 
fiftyfour percent of the seniors. Cocaine had been tried by 
seventeen percent of the seniors. This study is significant to the 
military, because today's high school seniors are tomorrow's 
soldiers. 

The Drug Enforcement Administration's (DEAI study, entitled 
Narcotics Intehgence Estimate 1984, indicated that, in 1984, 
cocaine consumption rose eleven percent and the u ~ e  of stimu. 
lants, hallucinogens, depressants, sedatives, and other man.made 
substances increased fifteen percent.'* The rise in cocaine use is of 

'Army Timer, Feb. 24,  1886, s t  9. mi. 1. To gather these figures, civilian 
eantraefars surveyed about 20.000 s~rv i ce  members worldwide The survey wm 
based on whether ths service membsr had used illicit drugs within the last 30 
days Army d n g  te6tmg laboratories also report that the percentage af posiDve 
Bmpies tested has dropped from 8.8% VL 1833 to 6 8% in 1936 Army Times, Oct. 
2s. 1986. at 28. 

"Id. The Air Farce lwei of drvg use was the lawest and m a d  at 4.6%. follawd 
by the Yarine Coma s t  8 8%, and the Nayr at  10.9%. 

'A copy of the fmal report of the NIDA.Bp0nsored study ie availibie free h m  
the National Clearinghouse for Drug Abuse Informaim INCDAIJ P.O. Box 416, 
Kensington, Maryland 20786: telephone 1301) 143-6500 The Preaident'a Commil. 
a im en Organired Crme was critical of the study for not vldvding high x h w i  
dropauta. who may promds L high percentage of YIIBII. m well aa ths study's 
fulure t o  ask questions mncemg the price and quantity of the illicit drugs uaed. 
America's Habit. Drug Ahwe, supm note 1. e t  998 

l l D A  research also incinder a periodic national s w e y  af drug use in the 
household popniatmn lthe Sariond Survey on Drvg Abuse], and a nationaide drug 
abuse momtomg system in hospital emergency i oomi  m smaller uti** avom the 
Umted States. Ths statistical system i o  h o r n  as the Drug Abuss Waming 
Network IDAWN) and is designed to d e w t  trsnda that may be a danger to public 
hedth.  

"Drug Enforcement Ad-, National NWMIES Intelligence C0naumer.i Commit. 
w, NBTFofiEe Intelligence Estimate 1884, at 7. F r e  copies af this report may bs 
obtained from the Offlee af Public Affur ,  Dmg Enforcement Admmiatratian, 
1405 Eye Street. S W ,  Washington, D.C. 20537: telephone 12021 693-1395. 
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particular concern, because this drug rapidly metabolizes and is 
cleansed from the body within forty-eight hours.13 As B result, its 
use on a Friday night would not be detected by a urinalysis on 
Monday morning. 

Another continuing problem is the connection between dmg 
abuse, particularly heroin addiction, and the commission of other 
crimes. These other crimes consist of more than just property 
crimes and drug sales committed to support a habit. NIDAs  
most recent report to Congress reached the following conclusion. 

The violence that permeatss the drugebusing commu. 
nity is becoming increasingly evident. In cities where 
homicide data are collected at  the precinct rather than 
the city level, many homicides that once would have been 
classified as unrelated to drugs are now being classified 
as drug related This is because police officers and 
detectives most familiar with the criminal underworld in 
thelr part of the city are able to link the homicide victims 
with the role they play in drug trafficking. Simply put, 
drugs such as marijuana, heroin, and cocaine are illegal 
contraband. Their distribution OCCUTB under clandestine 
conditions for what often are massive profit margins. As 
a result, violence is a regular part of the drug trafficking 
business. The violence connected with drug abuse threat. 
ens the health and safety of our nation." 

The exact relationship of drug abuse to barracks assaults and 
larcenies in the military remains speculative, but may well be an 
overlooked motive to these other crimes. 

Another cause for concern over drug abuse is its relationship to 
the spreading disease of Acquired Immune Deficiency Syndrome 
(AIDS). Initial reports and studies that attributed the spread of 
the disease mostly to homosexual relationships may have OYIP 

looked the fact that  many of the homosexuals were also intrave 
nous drug u m 6  who shared needles." As a result, the number of 
persons contracting the disease through intravenous drug us8 
may be underestimated. 

j Abuse E 

- -. ."".,. 
I.  DNE Abuie and DNP Abuse 

li. 11.00. 

duc Newdetter 81.85 iSppt 19851 
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For the above reasons, as well 88 the traditional reasons of 
maintaining a eombabready Army capable of providing for the 
national defense. the Army must remain vigilant in its efforts to 
totally eradicate drug abuse. Urinalysis has provided an effective 
method of detection and is a clear deterrent to illegal use. 
Nonetheless, urinalysis is not without costs in terms of the 
privacy of innocent soldiers. Moreover, urinalysis cannot detect 
every drug that has the potential for abuse. Most notably, the 
military drug testing laboratories cannot detect lysergic acid 
diethylamide ILSDI.16 And. BB noted, the weekend user of the 
increasingly popular cocaine may go undetected. Finally, 
urinalysis cmnot detect the ompast drug dealer. 

Although much can be said for the argument that without users 
there would be no dealers, the apposite is also tme: without 
dealers there would be no users. Therefore, any successful attack 
an drug abuse must go after the demand as well as the supply. 
Drug users cannot be excused, because their use financially 
supports the dealers. Accordingly, a balanced approach of punish. 
ing both users and dealers, as well as providing education to 
prevent drug abuse and giving treatment to rehabilitate those 
with potential to be good soldiers, promises to be the most 
suecessfui." 

#RR. Foitz, A. F'ennman & R. Foitr. GCIMS Assay8 For Abused Drugs In Body 
Fluids 119821. Urinalynrs also does not detect intoxication. but merely past use. Id. 

l'Cerfain other a s a m p t i m i  aod biasea of the author should be revealed at h a  
pmnt. First, argvmentr favoring legdimtion of marijoans or any other illicit 
substance have no vaLdiiv in tither the milit- settins or civilian roeietv. T b a e  
f svomg legdizafmn ha"; gsnerally felt that ;he matter of drug YK i; m a  of 
personal choice In particular. thsy mongiy beiievs thst marijuana i s  no more 
harmhi than cigarette smoking or alcohol consumption. However, wen canssna. 
rive commentators, such 8s William F. Buekley. have come out in favor a i  
legalization. Buckley. Lagalvation of Drvga, Washgton  Post. Apr. I ,  1985, s t  
AU, mi. 3. The reason ia ths belief that the h g  problem i s  caused by the big 
demand far tbsir use. By making drugs degal,  the pdee is driven up. and the 
reeuits ere not only a large une~nt ioUsbl~  drug problem. but a lso  B big mime 
problem m d  a huge exporr of capital out of the Umred Stawes. lsgalvstron would 
keep the prxe io* and resuit in awing* in drug enforcement 

On the other hand, 81 Dr. WUam P o h .  former chief of NIDA. has noted, 
Iegdbstion would emae neater availability and increased addiction, which would 
also have eeiious e~onormf conaequeneer in terms of treatment and ioet prodwtiv 
ity in the workpisce. Raspbe-. And If Drugs Wela Legal. Wailvngon Post. Apr. 
3, 1985 e t  A2S. C B ~ .  1. For other ar-sntii by noted cammoltatara. see Note 
Lsgdizatlan Debate. 18 Drug &Drug Abuse Edus Newslettar 78 IAug. 19851. 

Second. educstion and t r scmen t .  though necess- and urehil, are not alone 
aufficisnf t o  eradicate drug abuse As an example. 60 rmlLm cigarette (imokem in 
the Unitsd States eontinus t o  smoke, even though they h a w  that smoking o m  
cause cancer and desth Rmpberry, And if Drugs Were Legal, aupm. 

5 
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The Army follows a balanced approach for the most part. 
Nevertheless, greater use needs to be made of electronic surveil. 
lance and informants as investigative techniques. Together, these 
methods make an effective weapon in tracking down drug dealers 
and determining the full extent of drug conspiracies. Although the 
Army is ahead of the civilian sector in effectively using urinalysis, 
it has fallen behind it in employing these techniques. 

This article explores the extent to which federal and state 
courts have come to accept the use of informants and electronic 
surveillance in drug investigations. These courts have recognized 
that the special nature of drug offenses requires the use of these 
methods. along with the government's employment of deception 
and stratagems Particular attention is, therefore, focused on the 
value of using "wired" informants and "reverse sting" operations. 
This article advocates vesting approval authonty far "wired' 
informants and "reverse sting" operations in the U.S. Army 
Criminal Investigation Command. Finally. the article urges in. 
creased recruiting. rewarding, using, and protecting of informants 
as a necessary means of penetrating drug conspiracies in the 
Army. This recruiting should include a regulation requinng all 
Army personnel to come forward and report known drug offenses 
of others. 

The scope of thm article 1s limited to the Army's war against 
drug abuse by its o m  soldiers. I t  does not cover the Army and 
the other military services' role in assisting civilian authorities in 
their drug suppression and interdiction efforts against civilian 
criminal elements. Nevertheless, the extent to which military 
authorities may employ electronic surveillance and informants 
off-post against suspected civilian drug offenders who deal with 
soldiers deserves a brief description before examining in detail the 
use of these weapons in drug investigations 

Almost every invalvemenc by a soldier with illicit dmgs is 
subject to court-martial jurisdiction, even if the soldier at  the time 
he commits the offense is on leave and far away from any military 
installation.18 The rationale for this extended assertion of jurisde. 
tion over off-post drug offenses. beyond that which would exist 

'Murray Y Hddemm 16 M J  74 ICM A 18831. United Ststes Y Trottier, 9 
M J. 337 IC M A 18801: United States Y Brown. 18 M.J 826 1K.M C.II.R 18851: 
United States Y Froal. 18 M J 502 IA F C M R 18641 Bui $eo United Starea Y 

Bandeaux. 22 M J. 60 IC M A 18861 INo court-marIlal iuriidiction over off-post 
drug offense when accused was on terminal leave m B civlLm ~ommvmty some 
distance awey from my mllltary mfBllation, and had no r e a m  t o  balleve that 
any d t a r y  members were involved m the transaclmnl 

6 



19811 ELECTRONIC SURVEILLANCE 

for other equally serious offenses, is the deleterious effect of drugs 
upon military readiness.Iw Because court.martial jurisdiction exists 
over the soldier's off.post drug offenses, the military has the 
authority to investigate these offenses.2o 

A problem, however, arises when these off-post offenses also 
involve civilians. The Posse Comitatus Act of 181821 generally 
prohibits the military from enforcing civilian laws. Recent changes 
to the Act permit the military to provide criminal information,2a 
equipment and facilities,23 training. and expert advice" to civilian 
law enforcement personnel. Nevertheless, the Act remains unclear 
on the extent to which military law enforcement officials may 
investigate civilians engaged in illicit offqost drug activity.2' 

The Department of Defense has recently provided clear policy 
guidance in this arm2#  Military criminal investigators may 
investigate civilians who they reasonably believe are engaged in 
the commission of drug offenses with ~oldiers .~7 They may also 
investigate civilians who they reasonably believe are the immedi. 
ate source of drugs introduced onto the military installation.ae 
This policy guidance expressly permits the me of undercover 
military investigators and informants to make controlled buys 
from these civilian drug Presumably, this investigation 
could also include the use of consensual and nonconsensual 
electronic surveillance when properly authorized. The military 
investigators may also participate in joint investigations with 
civilian law enforcement officials for the purposes mentioned 

2sTmfder 9 M J at 346. 
"Dep't of Defense Dlrfffive No 5526 7. Implementation of Memorandum of 

Understanding Between the Department of h a r i c e  and the Deparment of Defenae 
Relating to the investigation and Prosecution of Certain Crimes. para. C.3 IJm 
22. 19851 [heremafter DOD Dir. 6625.73 Some r m l i t q  prosecutors do have 
authority ta try civilians who commit ~ n - p o s t  misdemeanor drug offenaea. in 
federal magmlra~& court. 18 U S.C. 5 3401 119821. 

' 18 US.C. 5 1386 119821. This statute prowdes that 'whaver ,  ertept in cases 
and under cmumstanCe8 eipressiy authorized by the Constitution 01 Act of 
Congress. willfvlly us89 any part a1 the Army or the Air Force 88 a posse 
a m t a t u s  or othewiae to execute the i8w8 shall be fined nat mwie than S10.000 or 
imprisoned not mole than two years, or both." 

"10 U S.C 5 371 119821 
"10 U.S C. 0 372 119821. 
"'10 U.S.C. 8 873 119821. 
"Rice, fi-aw Lazs and Insights Encircle the Posse Comitatus Act, 104 M i l  L. 

Rev. 109, 127.135 119841. 
'Dep't of Defense, Inspeetar General Memorandum, subpct: Crimind inveatlga. 

tions Pohcy Memorandum Number E-Criminal Drug Investigative Activities, Dee. 
17. 1965 [heremafter Inspector General Memorandum] 

"Id. at  3 
"Id. 
"Id. 

I 
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above.30 Under no circumstances, however, may military investi. 
gators apprehend or search civilians engaged in off-post drug 
 dealing^.^' 

The expansion of the military investigator's authority enhmees 
the value of electronic surveillance and informants in the Army's 
war on drugs. At the point the Army's investigation proceeds 
beyond the immedmte source, the information gathered can be 
furnished to civilian a u t h o r i t i e ~ . ~ ~  They, in turn, can use this 
information as probable cause to obtain court approval for further 
electronic surveillance or for searches and arrests, as well as for 
setting up other undercover operations. This type of cooperative 
investigation can uncover the drug kingpins. and cut off the 
supply of drugs at  its source, thereby increasing the likelihood 
that this problem will not recur. 

11. ELECTRONIC SURVEILLANCE 
A.  BACKGROUND 

The history of electronic surveillance has been a tortuous 
struggle between the needs of law enforcement authorities to 
combat the growing threat of organized crime and the need to 
protect the privacy of law.abiding citizens from increasingly 
sophisticated electronic listening devices. Complicating this strug. 
gle was the extreme distaste that many prominent Supreme Court 
Justices had toward eavesdropping. In the first ease upholding 
wiretapping, Olmstead v. United States.33 Justices Brandeis, 
Holmes, Butler, and Stone wrote vigorous  dissent^.^' Justice 
Holmes referred to wiretapping as a "dirty business." Over the 
years the dissenters continued and were joined by other notable 
Justices, to include Frankfurter and Douglas. One of the dissent- 
ers' favorite quotes was from Blockstone's Commentades, which 
listed eavesdropping as an indictable offense at  common law: 

Eaws-droppers, or such 88 listen under walls or windows, 
or the eaves of a house, to hearken after discourse, and 
thereupon to frame slanderous and mischievous d e s .  are 
a common nuisance, and presentable at  the court-leet: or 
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are indictable at  the sessions, and punishable by fine and 
finding sureties for their good behavior.aj 

The dissenters felt that  any use of electronic surveillance would 
inevitably lead to complete police omniscience and the coming of 
"Big Brother."3e They considered the fact that eavesdropping was 
done to aid effective law enforcement to be 

With these growing fears, the Supreme Court slowly reached 
the conclusion that, even though all electronic surveillance would 
not be banned, its permissible use would be narrowly circum 
scribed. In the landmark decision of Berger u. New Y0rk,~8 the 
Court struck down a New York statute authorizing the ex parte 
issuance of eavesdropping orders because it was too broad to 
meet fourth amendment requirements.38 From this case and 
others,'O lower courts gleaned the following requirements: 

( I )  that the applicant procure "from a neutral and 
detached authority,'' . . , , an order permitting the wire 
tap; 12) that to procure the order. or renewal thereof. the 
applicant must show probable cause that  an offense has 
been or is being committed and must state with particu. 
larity IS1 the offense being investigated, (4) the place 
being searched h e ,  the telephone being tapped or place 
being bugged), and 151 the things Iconversationsl to be 
seized (6) that  the order must be executed with dispatch 
11) that  it must not continue beyond the procurement of 

"4 Blackstone's Commentaries 168, quoted in Lopez V. United States, 373 U.S 
421. 466 n.13 119631 IBrennan, J ,  pined by Douglas and Goldberg. JJ.. 

'Ths fear 19 dluStraled m Justice Brandeis' dissent in Olmtead 
drssentingt. 

Ways msy rome day be developed by which the gouemmenr. wiihaut 
iemovylg paperr from secret drawers. can reproduce them in court 
and by which >I d be enabled to elipaie to a p r y  the most intimate 
aecvrrmces of the home Advances m the psychic and related sdencea 
may bring means of explarmg unexpressed bdmfs, thougbl ,  and 
emotion3 

277 U.S at 474: .is0  i ti^^ B ~ ~ ~ ~ ' ~  dssont in hpSz. ' - E I ~ ~ L ~ ~ ~ ~ ~  
aurvedanee, m fact. r n d m  the poke  omacrsn t ,  and p o k e  omniscience 1s m e  of 
the most effective tools of tyranny" 373 US.  at 468. C i  0. O r w d ,  1984 119491. 

' I e o ,  ' 8 ,  O l m m d  277 U S  s t  479 larandas,  J.. Lssentingl. Ths article dads  
only with forms of electronic surveillance that enable mveiugstors to listan ID and 
record EonVer$stims It does not comdez the w e  of "beepers" or other electronic 
mea~uroa that  merely mark the loeatmn of a perron or object. Sea, e . g .  United 
States Y Karo. 468 U S  705 119841. U m e d  States Y Knofts, 160 US. 276 119631 
"368 U S  41 119611. 
"Id. 
"Katr V. Umled States. 388 U S  341 119671, Oaborn V. Urvted States. 365 U.S. 

323 119661 
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the conversation sought and thereby become "a series of 
intrusions, searches, and seizures pursuant to a single 
showing of probable cause;" I81 that it overcome the lack 
of notice by requiring a showing of exigent circumstances 
as a precondition to the order; and 191 that it require a 
return on the warrant 61 

Congress also incorporated these requirements for permissible 
electronic surveillance into Title I11 of the Omnibus Crime Control 
and Safe Streets Act of 1968.'? 

Title I11 provides a comprehensive and detailed scheme for 
regulating the interception of wire and oral communications. I t  
prohibits all interceptions of wire and oral communications unless 
otherwise authorized by this federal statute.4s The statute even 
reaches the conduct of a private person intercepting the communi- 
cations of other private parties." The provisions of Title I11 have 
been consistently upheld 83 meeting the requirements of the 
fourth mendment.'b I t  safeguards against unwarranted intrusion 
into the individual's right to privacy by establishing detailed 
prerequisites that law enforcement authorities must meet in order 
to obtain a court order to conduct nonconsensual electronic 
surveiUance.48 AB an enforcement mechanism, Title I11 sets forth 
criminal sanctions for unauthorized surveillance," as well as a 
basis for civil damage suits by aggrieved persons.4s Further 
enforcement is achieved through a statutory exclusionary rule.48 

Despite this statutory authorization. the Army has not fully 
availed itself of the legitimate investigative benefits to be derived 
from conducting electronic surveillance. especially in drug cases. 
One reeson for this lack of use is the nature of drug offenses in 
the military. Drug offenders in the Army are usually youthful 
small.time users and dealers. On the other hand, Title 111 was 
primarily intended to permit use of electronic surveillance to 
combat organized crime. This reason far not using electronic 
surveillance is not entirely valid in the Army, however, because 
what may be considered a minor offense to the civilian sector may 

'-United States Y. Cox 462 F 2d 1283, 1302-03 18th Ca. 18721 
"18 U S  C $§ 2510-2620 119821 
"Id 
"The commerce CI~YBB of the Con~tltution provided Congreasiond authority t o  

legidare mtrastnte c o m m u n i c ~ t m  intercepted by pm8te  pertier J Carr. The Law 
of Electrode Suwedmee B 2.03[21. at 26 ,19771 

"Id $ 2.06123. 81 33 n.117 and the eases cited therein 
*18 U S.C 5 2E1S 119321 
' I d  5 2511 
"Id.  5 2520. 
"Id.  5 25181101. 
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be very serious when committed in a military unit. No doubt 
another reason far its lack of use is the administrative burden of 
obtaining Justice Department approval and then a court order; a 
burden too onerous, especially for Army installations overseas. 

Finally, perhaps the Army has been reluctant to conduct 
electronic surveillance because of the public's perception that it 
had abused this technique in the past. In  Laird v .  Tatum," the 
Army's intelligence gathering and surveillance of domestic politi. 
cal groups prone to civil disturbances was closely scrutinized for 
possible first amendment infringements. Although the majority of 
the Court did not judge the propriety of the Army surveillance 
activities,j' the dissenting Justices were extremely eritical.jz 
Later, in Berlin Democratic Club V.  Rum$dd,ss the Army was 
embarrassed by a suit for damages arising out of warrantless 
wiretaps conducted against American citizens Living abroad. Both 
these cases gave the appearance that the Army was interested in 
electronic surveillance as a means to control political speech, 

Whatever the reason, the Army has failed to take full edvan. 
tage of electronic surveillance as an investigative tool to uncover 
the illicit drug trade. This failure has occurred at a time when the 
Supreme Court and lower courts are becoming increasingly 
receptive to the need to use electronic surveillance in drug 
investigations. As a result, the administrative burden has become 
less onerou~  in obtaining nanconsensual wiretapss" and bugs.55 
Even more significantly, the courts me willing to accept the use 
of consensual electronic surveillance or wired informants without 
any judicial preconditions or controls. 

"408 US. 1 119123. 
"Id. 81 16. 
"Id. a t  16. As Justice Douglas easagated 

The Bill of Rights was added to keep the pieein~rs of beiiei and ex. 
preasion. of the press. of poiirical and social activities free From SUI. 
velllance. The Blll of Rights was designed to keep agents of go". 
e m e n t  and official eaveaddrapprs away from amembllei of people. , 
There c m  be no lnflvenci more paralyzing of that abpctive than 
Army iiurveillance. When an inteiligenee oiireer looks over every no". 
C o n i o m s t 3  shoulder ln the Lbrary 01 walks mvisibly by his aide in B 
piehet h e  or infllrrales his club. Lhe America once extolled BQ the 
VOICB ai liberty heard around the wuarid no longer is C L P ~  m the mage 
which Jsffeison and Madmon designed but mare m the Russian 
Image 

Id a t  28 
"410 F Supp 144 1D.D C 19761 
"Wiretspping ia the inrerceprion of wire c o m m ~ r y c ~ ~ ~ m s  most frequently 

"Bugging 18 the use of B m a t u r e  electronic device that auerheara, broadcasts 
telephone c o m m ~ n i c ~ t ~ o n s  Sse J. C m ,  supra note 41,  5 10lll][al. at  2 

OT records a speaker's eonuerialmn. Id.  5 1.01[11i8l1 m t  2.3 
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B. CONSENSUAL INTERCEPTIONS: 
THE WIRED INFORMANT 

Although a strong aversion to eavesdropping, wiretapping, and 
nanconsensual electronic surveillance has always existed, the 
courts have continually and almost uniformly held that. when one 
party to a conversation consents to electronic surveillance, the 
fourth amendment is not implicated, and probable cause and a 
warrant are not required. The Supreme Court first ruled on the 
constitutionality of wired informants in On Lee V. United Statos.se 

Federal Bureau of Narcotics agents suspected the defendant. On 
Lee, of selling opium from his laundry. On Lee, however, would 
not deal with strangers so the agents placed a small microphone 
in the overcoat pocket of Chin Poy, who was an old friend and 
former employee of On Lee. The agent8 were outside the laundry 
with a receiving set to overhear On Lee's conversations with Chin 
Poy. After entering the laundry with On Lee's permission, Chin 
Poy engaged On Lee in an incriminating conversation that was 
overheard through the transmitting device by the agents outside. 
On Lee was later convicted of selling opium based on the agent's 
testimony of the conversation: Chin Poy, who was of dubious 
character, was not called as a witness.6' 

The Court upheld this procedure as not violative of the fourth 
amendment because there was no physical trespass onto On Lee's 
property. Chin Poy was, in fact, an invited guest. In making this 
ruling, the Court relied upon Olmsteod u. United StatesSa and 
Goldman v United States.js In Olmstend, the Court had held that 
the fourth amendment did not ban the interception of telephone 
communications if the wiretap was installed outside the home and 
no physical trespass occurred.00 Likewise, in Goldman the use of a 
detectaphone (a delicate receiver with an amplifier), placed against 
the wall of an adjoining office and used to overhear incriminating 
conversations in the next office room, did not violate the fourth 
amendment because again there was no physical trespass into the 
defendant's office.61 

' 943  U S .  147 119621 
'.Id sf 749. 

"316 U S .  129 119421 
YOlrnrlaod. 277 C.S. at 467. 
"Goidmnn. 316 U S .  at 136. 

"277 u s  438 i i$zai .  

12 
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The Court reaffirmed the oneparty consent rule as applied to 
telephone communications in Rathbun U. United States.as where 
police officers listened to an incriminating conversation on an 
extension phone. Chief Justice Earl W m e n  explained 

Common experience teUa UI that  a call to a particular 
telephone number may C ~ U U L I E  the bell to ring in more than 
one ordinarily used instrument. Each party to a telephone 
conversation takes the risk that the other party may 
have an extension telephone and may allow another to 
overhear the conversation. When such takes place there 
has been no violation of any privacy of which the parties 
may complain.68 

Again, no physical trespass onto the defendant's property had 
occurred. 

Chief Justice Warren's rationale was relied upon in Lopor v. 
United where the defendant was convicted of attempted 
bribery of an internal revenue agent. The agent, whom the 
defendant had previously attempted to bribe, decided that, in 
order to protect his reputation far tluthfulness, he would place a 
secret bug on his person and record the defendant's bribery 
attempts. Relying on the trespass doctrine, the Court held that, 
because the agent entered defendant's office with the defendant's 
consent, no fourth amendment violation occurred. The Court 
further found the case did not involve any eavesdropping because 
the Government did not use electronic surveillance to listen to a 
conversation it could not otherwise have heard and testified to in 
court.86 The Court then elaborated upon Chief Justice Warren's 
rationale in Rothblm: 

Stripped to its essentials, petitioner's [Lopez's] argument 
amounts to saying that he has a constitutional right to 
rely on possible flaws in the agent's memory, or to 
challenge the agent'e credibility without being beset by 
corroborating evidence that is not susceptible of impeach. 
ment . . . . We think the risk petitioner took in offering a 
bribe fairly included the risk that the offer would be 
accurately reproduced in court, whether by faultless 
memory or mechanical recording.ee 

%56 U.S. 107 119671. 
*Id. at 111 
"373 U.S 427 115631. 
"Id.  at 435. 
-id 
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The Court was now developing a rationale separate from the 
trespass doctrine to permit warrantless electronic surveillance of 
conversations where one of the parties to the conversation 
consents. 

In 1967, however, these cases were called into question with the 
Court's landmark decision of Kat2 u. United Here again, 
no physical trespass or penetration occurred when FBI agents 
attached a sensitive electronic listening and recording device on 
the outside of a public telephone booth that Katz used to conduct 
an illegal gambling business. The Court held that the seizure of 
Katz's telephone conversations was illegal under the fourth 
amendment The court explained that "the Fourth Amendment 
protects people, not places."68 The fact that  there wa8 no physical 
trespass was without constitutional significance. The Court over- 
ruled Olrnstead and Goldman, which were based on the trespass 
doctrine,6Q but did not address what effect Katz would have an 
On Lee, Rathbun, and Lopez. 

A year later, in 1968, Congress passed Title I11 and exempted 
from the probable cause, warrant, and other statutory require 
menta the interception of communications where one party 
consents to the conversation. Section 2511(2) provides: 

IC) I t  shall not be unlawful under this chapter for a 
person acting under color of law to intercept a wire, oral, 
or electronic communication, where such person is a party 
to the communication or one of the parties to the 
communication has given prior consent to such intercep 
tion. 

(dl I t  shall not be unlawful under this chapter for a 
person not acting under color of law to intercept a wire, 
oral, or electronic communication where such person is a 
party to the communication or where one of the partie3 to  
the communication has given prior consent to such 
interception unless such communication is intercepted for 
the purpose of committing any criminal or tortious act in 
violation of the Constitution or laws of the United States 
or of any State.'o 

I 
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The phrase "under color of law" in subsection IC) includes not 
only law enforcement officials, but also confidential informants 
acting on behalf of the Government." Subsection Id) applies to 
consensual surveillance by private parties. From both of these 
provisions, it is clear that Congress thought that, with one 
party's consent, the interception of communications was constitu. 
tional without a warrant, and that On Lee and its progeny were 
still good law. This issue was finally laid to rest in United States 
V .  White.'* 

White was convicted of several illegal narcotics transactions 
based upon evidence obtained through electronic surveillance 
conducted with the consent of the confidential informant. Jack. 
son. Government agents were able to overhear several of White's 
incriminating conversations, including those that occurred in 
White's home, by use of a radio transmitter concealed on 
Jackson's person.'3 Jackson could not be located for trial, but the 
agents were permitted to testify about the overheard conversa. 
tions. The Supreme Court upheld the admissibility of this 
testimony and stated that Kotr did not overrule On Lee and its 
progeny. The use of electronic surveillance in this ca8e was upheld 
on the separate and distinct legal theory of a party's consent. 
which had developed in these earlier ca~es .  This theory was based 
upon the premise that the defendant did not have B reasonable 
expectation of privacy that the person with whom he spoke would 
keep the conversation secret. Because a party to a conversation 
can reveal it without violating the defendant's expectation of 
privacy, the consenting party's recording or transmitting of that  
conversation, Likewise, does not violate the defendant's reasonable 
expectation of privacy. In short, a person assumes the risk that 
the other party to a conversation will reveal, transmit, or record 
it.74 

The Court of Military Appeals adopted White and Lopez in 
United States v.  Sarn~ra. '~ Airman Samora sold marijuana to a 
wired confidential informant in a barracks hallway at  Wiesbaden 
Air Force Base in Germany. The court held that tho informant's 
secret recording of the transaction did not violate Samora's 
reasonable expectations of privacy, and further, that the fourth 

'Wruted States Y .  Shields. 616 F.2d 1162 111th Ci. 19821, United Sta ia  Y. 

'm401 U . 9  746 119711. 
',Id BL 147 

Marc~Uo, 608 F Supp 586 1E.D La. 19811, 4 d .  703 F Zd 805 15th Cir 19831 

..id at 111 
M J. 360 1C.M A. 19791 
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amendment was in no way implieated.76 In spite of this green 
light from the court8, the Army has conducted relatively few 
consensual interceptions in drug cases.77 

Before examining the advantages of consensual electronic SUI' 
v d a n c e  and the possible reasons for its lack of use in the Army, 
some other legal points about its use should be made. First, only 
two states have rejected the rationale of White and have held that 
their state constitutional rights to privacy require the consent of 
sll the parties to the ~ammunication.~8 The fact that state 
constitutions or statutes provide individuals with greater privacy 
rights, however, does not prevent federal or military investigators 
from lawfully conducting electzonie surveillance under federal law 
even where they are in violation of state law.78 Second, the courts 
have consistently held that the consent of informants to electronic 
surveillance is not vitiated by the fact that they are promised 
leniency by law enforcement officials,80 that they have been 
granted i m m i t y , a l  that they are pending criminal charges.82 or 
that they have been paid for their coaperation.eg Evidence must 
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be presented to show that the informant's free will was overborne 
through threats or improper inducements amounting to coercion 
and duress before the courts will suppress surveillance evidence.8' 
Finally. the oneparty consent exception to the warrant require 
ment has been heid not to permit placing of bugs at  the location 
where the conversation will occur.86 

There are many advantages to using wired agents or infor. 
mants. First, unlike some other investigative methods, the wired 
informant can seek out his target and elicit the appropriate 
incriminating responses.8b Second, the use of B transmitting 
device can protect the safety of the informant. Should the 
informant's true purpose be uncovered. the investigators who are 
receiving the transmission can quickly come to the informant's 
aid, Third, the infarmant's veracity is corroborated and cannot be 
impeached at  trial. As Justice White commented in White: "with 
the recording in existence it is less likely that the informant will 
change his mind, less chance that a threat of injury will suppress 
unfavorable evidence, and less chance that cross.examination will 
confound the testimony."8' In addition, the recording can be used 
to rebut an entrapment defense by showing the accused's intent 
and predisposition.ea 

A fourth advantage is that by establishing the informant's 
veracity at trial the Criminal Investigation Division will be able 
to avoid the sometimes wasteful practice of trying to make 
repeated controlled buys from one seller. The Army's investiga. 
tive policy on this matter states: 

it is desirable to make more than one purchase from a 
peddler if possible. This procedure gives investigators 
more opportunity to locate the peddler's cache of drvg 
and/or his SOUTC~ of supply. I t  also serves to identify 
other customers and helps establish that peddler is [sic] a 
regular participant in the illegal narcotics traffic and not 
a one-time or opportune offender. As the sources of 

TJmted State$ v Sdva 449 F 2d 145,  146 i l 3 t  Cn 19711 c w t  denied, 405 U.S. 
918 119721. 

Wmted States Y. P a U a .  520 F.2d 626 llsr Cir 19751 lplacvlg microphans in 
defendant's hotel room violated expee la im of pavacy even though raped 
E m w m t i m  wnh DEA agent would have been admissible if the sgent had h e n  
w e d l .  
"J. Carr. bwm note 44,  8 1 O l ~ l l ~ a l ~ l l ,  m t  3 
"White, 401 U.S. s t  753. 
"Umted Ststes V. Howd. 664 F.2d 101 (5th Cir. 19811 (Wrrm m admlwlg  

heuray evidence t o  rebut entrapment defense was rsndered hardear by tape 
recording showing the defendant's intent and prediapositionl. 
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supply and cuatomers of a peddler me identified, the 
possibility of formulating a conspiracy involving other 
persons increases.89 

Although the Army's policy provides the right reasons far 
repeated buys and serves worthwhile investigative goals, many 
times the real and less desirable reason for repeated buys is the 
need to establish a dirty mformant's veracity at  trial and to avoid 
the entrapment defense. This less desirable reason m m t  be 
weighed against the major drawback of repeated buys-they can 
take time, during which the commander is stuck with Someone in 
the unit who he or she knows is selling drugs to other members of 
the unit. In addition, repeated buys result in taxpayer's money 
being used to support the dmg trade. 

The use of a wired informant to make a controlled buy will 
ensure that any repeated buys will be made in furtherance of goad 
investigative policy. From listening to the actual conversations, 
the experienced drug investigator can determine if any entrap. 
ment defense may be available. The investigator can also deter- 
mine the potential size and scope of any drug conspiracy, as well 
as the likelihood that the informant would be able to  penetrate 
the drug ring through further buys. Once the investigator 
determines that repeated buys would be fruitless, then the options 
of making an immediate apprehension or pursuing nonconsensual 
surveillance through a wiretap or "bug" can be wisely explored. 
The use of wired informants has many times provided probable 
cause for nonconsensual surveillance, which often will be the only 
alternative available that will uncover the full extent of a drug 
distribution network.gD 

A fifth advantage, which will be discussed later, 16 that the 
wired informant may not have to be produced at  trial. This 
advantage allows government agents to protect the informant's 
whereabouts and safety. 

With these many advantages. one would suspect that  consen. 
sual electronic surveillance would be commonplace in Army drug 
investigations. However, common use is prevented by many 
undue administrative burdens and other practical problems. such 

'*Dep't of Army Field Mmud No 19-20, Law Enforcement lnve3ligalloni 109 
129 Apr 19171 

'State Y. Iversan. 364 V.WZd 518 ISD. 19851 State V. Walker, 101 Idaho 308. 
688 P.2d 1213 [Idaho Cf App 19841, People Y Leume 152 Cal. App. 3d 10E8 199 
Cal. Rprr 7 6 6  119841 
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as locating the proper equipment.91 One such burden is the 
Army's general policy requirement that  the 

[ilnterceptian of wire and oral communications is a special 
technique which shall not be considered as a substitute 
for normal investigative procedures and shall be author- 
ized only in those circumstances where it is demonstrated 
that the information is necessary for a criminal investiga. 
tian and c m o t  reasonably be obtained in some other, 
less intrusive manner.@a 

Although this requirement is appropriate for nonconsensual SUP 

veillance. it should have no applicability to consensual surveil. 
lance, which the Court of Military Appeals held in Samora does 
not implicate the fourth amendment. Therefore, this section of the 
regulation should be clarified so as not to be an unnecessary 
obstruction to consensual electronic surveillance. 

Another and more significant undue burden is the requirement 
to obtain the Army General Counsel's approval prior to conduct. 
ing consensual electronic surveillance.93 This requirement is partic- 
ularly onerous in overseas commands. In contrast, a federal Drug 
Enforcement Administration IDEA) or Federal Bureau of Investi. 
gation (FBI) agent may, in the ordinary drug case, obtain 
permission to conduct consensual surveillance from any l a d  
Assistant U.S. Attorney (AUSAI. Pertinent Department of Jus- 
tice IDOJ) policy provides: 

Trial Attorney Approual. The request must state that  the 
facts of the surveillance have been discussed with the 
United States Attorney, an Assistant United States 
Attorney, an Organized Crime Strike Force Attorney for 
the district in which the surveillance will occur, or any 
Dreviouslv desimated DeDartment of Justice attorney for . -  
a particular investigation, and that such attorney has 

'Andrews. Conaenival Infercemons. 11 The Detective 30 Isorhe-Summer 19841 
lpublirhed qvarterly by the U S-Army C r m a l  Inveatrgation & n & d l .  

"Dsp't of Army. Reg. No. 190-63, Interception of Wire and Oral Commumca. 
Lions for Law Enforcement Rwoses ,  DIVB. 1.4~ 13 Nov 19861 hereinafter AR . .  
190-631. 

"AR 190.53, paragraph 1 . 6 ~  authorizes "the Secretary of the A m y  Under 
Secretary of the Army. or the Army General Counsel . If01 sppmve or deny 
requests t o  conduct cmsensual lntercsptions . . This approval authority ahall not 
be hmher delegated." The rstronale for thie policy appears t o  be tho dewe to 
maintam Igh4evel cf\ilian pohticd control D V B ~  all forms of electranic a w e d -  
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stated that the surveillance i6 appropriate under this 
order. Such statement may be made orally 94 

This same policy. however, requires all other executive agencies, 
such a8 the Army, to obtain highJew1 headquarters approval.g6 

This policy was not intended to have extraterritorial applica. 
tion.e6 Therefore, the Army, in coordination with the Department 
of Defense IDODI, should seek, at a minimum. to amend these 
policies to allow the Commander, U.S. Army Criminal Investiga. 
tion Command IUSACIDCI la high4evel headquarters official). to 
approve consensual intercepts in the United States: and the 
regional commanders of CID to approve consensual surveillance 
in their respective overseas areas. This delegation in overseas 
areas could be controlled through strict issuing guidelines, as well 
as the present reporting requirements. This change would result 
in more effective use of consensual surveillance. 

Furthermore, this change would be more in tune with the 
courts view that  consensual surveillance does not implicate 
fourth amendment rights. In United States u. Cacrrrs,Q' Caeeres 
was charged with the bribery of an IRS Agent, Yee, who was 
conducting an audit of Caeeres' tax return. Unbeknown to 
Caceres, Yee wore a concealed radio transmitter that allowed 
other agents to monitor and record Caceres' bribery. The intercep. 
tion of the conversation, however, occurred prior to the Assistant 
Attorney General's approval, and was, as a result, in violation of 
the IRS Manual The Court held that suppression of the recorded 
bribery was not appropriate, because neither the Constitution nor 
an Act of Congress required official approval before conversations 
could be overheard and recorded with the eonsent of one of the 
parties.8s 

With these advantages and changes, consensual electronic 
surveillance should become more prevalent and effective in the 
future. More serious questions and problems exist before 
nonconsensual electronic surveillance becomes an effective law 
enforcement tool in the Army. 

*.Department of Juscice Memorandum from Udham French Smith. L.S. Aftor- 
ne) General. LO the Heads and lnspecforr General of Executive Departments and 
Agencies. at 5 IXav. 7 .  19831 

"Id sf 7 
"Id. at 4. 
a.440 U S  711 119791 
"Id a t  744 
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C! N 0 " S E S U A L  SUR VEILLANCE 
The Army has not made full use of nonconsensual electronic 

surveillance in drug cases,gg whereas these techniques are exten. 
sively employed by state and federal investigators.lo0 The main 
obstacle to nonconsensual surveillance is the need for h i g h h e i  
Justice Department approval and a court order. Once DOJ 
approval is obtained, court approval is almost a certalnty.101 Title 
I11 restricts DOJ approval to the "Attorney General, Deputy 
Attorney General, Associate Attorney General, any Assistant 
Attorney General, any acting Assistant Attorney General, or any 
Deputy Assistant Attorney General in the Criminal Division 
specially designated by the Attorney  general."'^ 

The legislative history behind this restriction shows that 
Congress intended to limit authorization of nonconsensual inter- 
ceptions to publicly identifiable and responsibie officials subject to 
the political process,1o3 The Attorney General and the nine 
Assistant Attorneys General are political appointees who must be 
confirmed with the advice and consent of the Senate.104 The 
Supreme Court has heid that this authority may not be further 
delegated and failure to obtain proper approval will result in 
supression of the evidence.105 This restriction is in sharp contrast 
to the provision of Title 111 that allows the principal prosecuting 
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attorney of a state or "any political subdivision thereoi" to 
authorize these intereeptians.'08 

The limted number of approval authorities, however. should not 
be viewed by Army dwg  investigators as an insurmountable 
burden. Nor do the other requirements of Title 111, which will now 
be discussed, make nanconsensual surveillance impractical. The 
courts are sympathetic and understand the problems confronting 
the drug investigator who i s  trying to penetrate the otherwise 
impenetrable drug ring. 

1. Probable Cause. 

To obtain a court order to conduct nonconsensual electronic 
surveillance. the Government must establish probable cause. 
Section 2518131 requires the judge to  determine: 

la) there is probable cause for belief that an individual is 
committing, has committed, or is about to commit a 
particular offense enumerated in section 2116 , . , ; 
ib) there is probable came for belief that particular 
communications concerning that offense will be obtained 
through such interception: 
id) , . . there is probable cause for belief thar the facilities 
from which, or the place where, the wire or oral commum. 
cations are to be intercepted are being used, or are about 
to  be used, in connection with the commission of such 
offense, or are leased to, listed in the name of, or 
commonly used by such person.10' 

The probable cause determination is the same and requires the 
same quantum of evidence needed for traditional searches and 
seizures.108 Moreover, unlike the ather statutory requirements 
that will be discussed later, the probable cause requirement is in 
no way lessened m drug investigations. As Justice Byron White 
w o r e  recently in United States U. Kom,'OQ "[tlhase suspected of 

"18 U S C .  8 2516121 119821 Same c~urrs  have held ihn  aurhonfy may be 
hxther delegated. See Annotation supm note 105 4 7Pl. 

18 U.S C. 8 2618131 119821. The Government may obfiun B w w e r  from the 
subsection Id) requirement d if is not practical t o  ~peeify the faeibrles 01 the place 
where the inlereeptmn will Lahe place. Sss Electronic Communicstrons Privacy Act 
of 1986. Pub. L 99-508, 4 106id1131 100 Stat. 1848 11988) i to be codified at 18 
U.S.C. I 251811111. 

'YJnited State* v M a c e l l o .  631 F. Supp. 1113 1C.D Csl 19821 W d ,  731 F.2d 
1354 19th Cr. 19841. Umted States Y H w e y  560 F Supp 1040 1SD Fis 19821, 
Umted Stales \ Fma. 405 F Supp. 267 I€ D. Ps. 1976i: Ilnited States v Baynes 
400 F. Supp. 285 iE D Pa 19751' United States v DeCssaro, 349 F Supp 546 
( E D .  Wis 19721 

'"468 U.S 705 119841 ihsld rhat warrant was requued pnor Lo afflxlng 'beeper' 
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drug offenses are no less entitled to that protection [fourth 
amendment] than those suspected of non.drug offenses.""o Praba- 
ble cause, however, need only exist as to one participant in the 
conversation in order to conduct the interception."' 

Certain factors peculiar to the nature of drug conspiracies do 
enter into the probable cause equation. One such factor is the 
ongoing nature of drug conspiracies. In United States v .  
Domme,lLa the court affirmed the defendant's conviction for 
conspiracy to distribute cocaine, even though the government had 
obtained a wiretap order by submitting an affidavit describing 
criminal activity that was then almost six months old.lle The 
court determined that this information wa8 not stale: 

The length of time between the date on which all of the 
facts supporting probable cause were known and the date 
the warrant was issued is only one factor. Probable cause 
is not determined merely by counting the number of days 
between the facts relied upon and the warrant's issuance. 
Rather, the probable cause standard is a practical, 
nontechnical one. When the criminal activity is protracted 
and continuous, it is more likely that the passage of time 
will not dissipate probable cause. In such circumstances, 
it is reasonable to amume that the activity has continued 
beyond the last dates mentioned in the affidavits. and 
may still be continuing. Time becomes less significant in 
the wiretap context, because the evidence sought to be 
seized is not a tangible object easily destroyed or 
removed. Therefore, , , , the stale informatian issue should 
be construed less rigarously.'~~ 

Probable cause for the wiretap order in this case was also based 
upon a pen register recording of phone numbers dialed and toll 

traclung dsvice on c m  of ether lused dmlll cocaine from fahriel that was to be 
t&en in10 B privaw mideneel 

"468 U S .  at 717. 
"United Stales Y Figleroa. 7 5 1  F 2d 466, 473 12d Cir. 19651, Umted State. Y 

Dmlittie. 507 F.2d 1368, 1371 15th Cr.1 afrd ~n banc E18 F.2d 600 16th Cr. 
19151, csn denied. 430 U.S. 905 119771: United Statas v TortoceUo, 480 FZd 761. 
115 12d Cir 19131: Ulured States Y Chiarmo. 368 F. Supp. 658 ID Conn.1. affd, 
625 F.2d 269 IZd Cu 19151. 

'?753 F 2d 950 (11th Clr 19851. 
"Id. a i  953-66. 

"'Id. BT 953. Another easa that has held the lapiie of tvne is less signifieanr in 
d e f e m h m g  probable came for nonconiensual s~rvsdlanes of dnig eonspiratora is 
United States Y. Wehsler. 639 F 2 d  174 14th Cu.1. cart. danad. 464 U S .  857 
119611 
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records showing long distance calls placed."S These records also 
established that the defendant had changed his phone number five 
times in the last twentyeight months. A law enforcement official 
was able to testify that,  based on his extenaive investigative 
experience, it was a common practice for drug dealers to change 
phone numbers."e 

Thus the expert testimony of drug investigators is another 
factor that  can be critical in establishing probable cause for 
nonconsensual surveillance. Expert testimony from drug investi- 
gators is also useful in deciphering otherwise meaningless drug 
conversations. The courts have consistently recognized that c r p  
tic and ambiguous conversations between drug conspirators may 
establish probable cause for am eavesdropping warrant when they 
are interpreted by an experienced inve~t iga tor .~~ '  
2, Inadequacy of Traditional Investigative Techniques. 

Section Z518(11ic) of Title I l l  requires am applicant for a court 
order to provide "a full and complete statement as to whether or 
not other investigative procedures have been tried and failed or 
why they reasonably appear to be unlikely to succeed if tried or 
to be too dangerous."'18 The Supreme Court, in United States v .  

"'Domme, 763 F.2d at 953. 
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Kahn,"a stated that this necessity requirement exists , ' to ensure 
that wiretapping is not resorted to in situations where traditional 
investigative techniques would suffice to expose the crime."l'o 
The Court further held, in Unrted States Y. Giordana,l*l that the 
necessity requirement is not intended to relegate the use of 
wlretapa to that of last resort,'al and that the restriction on use 
muet be interpreted "in a practical and common sense fashion."'~s 
For this reason, courts have held that traditional surveillance 
techniques do not have to be exhausted if they would be futile, 
impractical, dangerous, or inconvenient.'%' 

In the investigation of drug conspiracies, noncansensual elee. 
tronic surveillance is often necessary to serve two legitimate law 
enforcement purposes: Ill to uncover and penetrate the otherwise 
secretive and victimless nature of drug conspiracies, and (21 to 
determine the full extent of the conspiracy and the location of all 
the contraband. Moreover, the courts have been increasingly 
willing to find almost a8 a blanket lvle that traditional and less 
intrusive investigatory techniques are inadequate to meet those 
two legitimate purposes in drug investigations.'zs 

As previously noted, drug offenses are by nature secretive and 
victimless. The typical drug deal is not consummated in public. 
Furthermore, a drun dealer is not eainr to make a sale to a 

- I  

"'416 U.S 143 119741. 
T d .  a t  153 n 12 The fourth amendment requmment that rearehis and ae i rwe~  

be reaaonahle wodd requue that 1898 mtrnsue invasions a1 privacy he w e d  where 
they wadd y'ld the s m e  evidence Therefore. iecfion 2318llllcl has dear 
wnstitutmnal underpinnings. Far a hiller diafu~eion of thu aspect. see Goldsrmth. 
The Supmma Court ond T?th 111 Reunnng the Lar of Ehermn~c Surudlencs.  74 
J. Crim. L. & Criminology 1, 126 119831. 

"416 U.S 506 119741. 
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uniformed military policeman or to the post chaplain. Unlike a 
barracks larceny or an assault, no complaining victim normally 
exists. For this reason, law enforcement authorities must try to 
penetrate drug rings through the use of confidential informants. 
Generally, the investigative agents try to get an informant to 
introduce an undercover agmt to the drug dealer.12' In  this 
manner, the undercover agent can make the buy and the 
Government does not have to present the testimony of the 
informant. who many times is an easily impeached witness. 
Moreover, this procedure allows the Government to protect the 
informant's identity and thereby obtain further information from 
the informant a6 well as protect the informant from the fear of 
reprisals. 

Unfortunately, this technique has proven to be inadequate 
because the drug dealer simply refuses to deal with strangers.12' 
The next step for law enforcement agents is to attempt to set up 
a "controlled buy" made by the confidential informant.1zb With 
this technique. however, the confidential informant now must 
testify and the government must disclose his or her identity. This 
could result in the possibility of physical harm to the informant. 
As a result. the informant may be unwilling to make the buy 1zQ 
Even if he does successfully complete the buy and is willing to 
testify in court, his veracity at trial will be subject to Impeach. 
ment. Informants in the Army usually have a motive to lie for 
one of two reasons.'~O First, many times they have been arrested 
for their awn drug offenses and may even be facing charges. Thus 

'?'Srr Dep r of Army. Criminal Iniestlgation Dir. Reg 60 195.8 Crirmnal 
Investigacion D m g  Suppression Program piua 2.14 11 hlsy 19831 [hereinafter CID 
Reg 195-81 

"Uniced Starea v Warfino 664 F 2d 860 12d Cu 19811, c w t  danisd 468 U S  
ill0 119821 isuspecfed drvg dealer would have nothing t o  do uirh undercover 
agent!: Oleo. 139 Arm, at  289, 678 P 2d 81 471. H m a  v Stale 30 Md App 296. 
352 A 2d 874 119761 

"'This method usudiy mvoives B strip search of the informant and close 
physlcd survelllancs See CID Reg. 195-8, piua 2-141bl. 

"'Urnfed Stater Y Yenm 533 FZd 838 849 13d Clr 19761, United States v 
Castellano 610 F Supp 1359. 1429 i S . D N Y .  19851. Uruied Scares Y Rodriguez. 
606 F. Supp 1363. 1867 1D Mass 19851 iconfidenlid informant refused t o  
cooperare, even *hen offered protection and i e l o~a r ion  under the Wifnem 
Prorectmn Promami, Unired States Y Van Horn 579 F Supp. 804, 814 ID Neb 
19841. United Srstee V. Shipp 578 F. Supp 980. 968 IS D Ii Y 19841, OI#a. 139 
A i t  sf 289. 678 P 2d af 174 

8enaiaih Unired Sfatss v Waads 544 F.2d 242.  257 16th Cu 19761 
(dictum1 mrt denied, 129 L.S. 1062 119771. United Stater Y. Let& 332 F Supp 
1357. 1363 ( \ I D  Pa 19711. United States v fdcone. 364 F. Svpp 877 890-92 

99 i3d Cir 19741: United Stales 1, Whifksr ,  
1. re& d on orhrr wounds.  474 F 2d 1216 13d 
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their cooperation will be in return for some form of leniency from 
the Government. Second, informants may be motivated by the 
desire to stop the illicit drug trade or by an ambition to become a 
law enforcement official, or both. Either way, their testimony will 
be impeachable at trial. Consequently, the courts have continually 
found that the fact that  the Government has been able to make 
euccesshlly a "controlled buy" through the use of an informant is 
not sufficient grounds to determine that nonconsensual electronic 
surveillance is unnecessary.'~l Frequently. the problem of the 
informant's veracity cannot be remedied through the use of a 
"bug" placed on the informant's person. For example, in Gonraler 
v.  Statr,ls2 the affidavit in support of a wiretap application stated 
that it was impossibie to use an informant with a bug, because 
another informant, who had been previously used to make a 
controlled drug buy. had been searched by the conspirators before 
they even talked to him.188 Additionally, a aired informant or a 
wired undercover agent should not be used if it would place the 
informant or agent in physical danger.184 Furthermore, a con. 
trolled buy may be impossible due to the lack of sufficient 
government funds. This occurred in United States U. Rodriguor.~96 
where the undercover DEA agent had to refuse to make repeated 
buys of ten to twenty kilograms of cocaine. 

Even assuming a wired informant or agent suceesshUy makes a 
controlled buy, this success does not prevent the Government 
from demonstrating the necessity for nonconsensual electronic 
surveiUance.18e The wired informant or agent may only be able to 
make contact with the lower echelons of an organized drug 
distribution network.13' As a result, he or she cannot discover the 
number of participants in the conspiracy or the location where all 
the drugs are stored.138 The courts have consistently permitted 

"'United States v Armaida, 515 F.2d 29. 38 13d Cir. 19751. Urntad States v 
Kerrigan. 514 F 2d 35, 38 (9th Cir 18751, United States V. Pscheco, 489 F 2d 664, 
685 15th Cl. 19741. csrt. denied, 421 U.S. 808 118751, Uluted States Y Rodnguer 
612 F. Supp 718, 721 ID. Corn. 19861: Van Ham. 579 F Supp 81 811. Olea. 139 
Arb. at 283 288.69. 878 P.2d et 488, 473-74 

"175 Ga. App. 217, 333 SE.2d  132 119851. 
"Id at 137. 
"Wnited States V. Vsnto. 533 F.2d 833. 848.50 13d Cr. 19761: Umfed States v 

Shipp. 578 F. Supp. 980 888 1S.D.N.Y 19841, Levla v Stste. 100 Ne". 456, 886 
P.2d 218 119841: Olea. 188 Aru at 289, 678 P.2d at 474: Zuppardi V. State. 367 
So.2d 801. 605 lFis 19781. 

"'612 F. Supp 718 ID. Corn 19781 
"Unitsd Statea Y Tufaro. 583 F. Supp. 176, 488 1S.D N Y 19831 

!"Id.: Olea, 139 Ark. at 289. 676 P 2d st 474. 
xYUrnted StBtee Y Martino. 864 F.2d 8SO. 868 12d CY 19811, cerf dsnwd,  456 

U.S.  1110 119821; United State8 Y Rodriguez. 812 F Supp 118, 722 ID COM 
19851, Uruted Stater Y. Rodriguez 606 F. SUPP. 1363. 1367 iD Msar 19851; 
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the use of nancansensual surveillance as a mean3 to "climb up the 
ladder" to reach the well-insulated major suppliers and orgmiz. 
ers.139 Nothing in the law requires an arrest to be made as soon 
as probable cause is obtained."o 

Likewise, government agents do not have to  obtain a traditional 
search w m m t  once they come upon probable cause that Uci t  
drugs c m  be found in a particular location."' Either traditional 
method-an arrest followed by interrogations or B search of a 
particular place-will compromise further investigation into the 
full extent of the drug A traditional search is also 
unlikely to recover an organizational chart of the drug conspira. 
tors. who very rarely keep detailed records of their participants or 
transactions.1*3 For these reasons, the courts permit government 
agents to forego the traditional search in favor of nonconsensual 
electronic surveillance."' 

The courts have also generally found other investigative meth. 
ods to be inadequate in investigations into large-scale drug aper. 
ations. Physical surveillance often fails because of the drug deal- 
e m  heightened concern for secrecy and Physical sur. 
veillance is also risky, because, if detected. the investigation will 
be compromi~ed.~46 The use of pen registers, telephone tracing, 
and toll records, all of which are less intrusive and do not require 

Tufaro 503 F. Supp s t  489, United SLafes Y Van Horn. 579 F Supp. 804. 804 1D. 
Seb. 19841 

'YJruted States Y RlYiamr 580 F.2d 578. 500 n73 IDC. Cir 1078l. United 
States V. Sandoval, 560 F.2d 427. 430 19th CU. 19761. cert denied 434 U.S. 81 
110771: United States v DePalma, 461 F. Supp. 800. 811 !SD.h Y. 19781 Okc, 130 
A m  s t  289, 678 P 2d BL 474 

'OUnited States v Lambert. 771 F.2d 83 91 16th Cn 19851 lalternatwe 
mvestl&we pmsiure  of the arrest of the accused m d  ius associates would Lkeiy 
compromise the lnvesrigaiion by alerting ocher subjects co the prssence and scope 
of rhe invertqatianl: Cnited Stares Y .  Casrsllana 610 F Supp 1359 1430 
IS D S.Y 19851, Vnn Horn, 579 F Supp at 814 

"'Lambert 771 F.2d sf 01, V m  Horn. 570 F Supp at  814 Olea. 130 A m  BL 
289. 678 P 2d a t  474 

"'Rodn'gusr, 612 F. Supp af 722 ilraLtional search may not hew found drugs 
uld would have compromised mvesligsrion!: Oisa. 130 A m .  s t  289, 678 P 2d st 
474 

'. Oise, 139 A m  st 288 678 P 2d sf 474 
"Rodngusr,  612 F Supp. B L  722, Unirid Stales v RodnpYez, 608 F. Supp 

1383, 1369 iD Y a p s  19651 Oleo, 159 A r b  sf 280, 673 P 2d st  474 
"Tlnirsd Sratee Y Brown, 761 F.Zd 1272, 1276 loth Cu 1OS51. Uruted Sfatas v 

Loaing. 560 F.2d 906 18th Cui, cmt donred, 434 U.S 969 !19771. Vent0 533 F2d 
at 849 Roddguei 612 F Supp at  722. Olea, 139 Ark s t  288, 678 P 2 d  at  474 

,"United States Y Lmber t ,  771 F 2d 83. 91 iSIh Cir 10851. United Srsrea Y 

Martmo. 664 F.2d 860. 866 12d Cir 10811 ldefindant drove evarlv~ly when 
investigators made at~empls LO follow hml .  e r r t  denied 458 U S  1110 119821, 
United States V. CasteUano, 810 F Supp 1369 1450 1S.D S.Y 19851: United 
States Y. Van Horn. 579 F Supp 804. 811 ID Seb 10641: Olea. 130 Arrc at 280. 
678 P 2d at  471 
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a search wmant.147 have similarly been found to be inadequate.1'8 
Although these methods can uncover a high volume of telephone 
calls, as well as provide the numbers dialed, they do not reveal 
the content of conversations, which provide the real incriminating 
evidence. 

Accordingly, drug investigators do not have an insurmountable 
burden in showing that traditional investigatory techniques are 
inadequate. Although a "boilerplate," general allegation of a drug 
conspiracy is insufficient,l*s the courts will normally defer to the 
drug agent's expertise as to why certain investigatory methods 
were either too costly. dangerous, inconvenient, or fruitless.160 All 
methods need not be actually tried and it is sufficient if the agent 
has merely given them serious consideration.151 
3. Particularity. 

The fourth amendment requires that search warrants "partieu- 
larly describ[e] the place to be searched and the persons or things 
to be seized.""2 This requirement is incorporated in Section 
251811)lb) of Title I l l  which provides that. when applying for a 
court order to conduct nonconsensual surveillance, the law en. 
forcement official must submit a statement that includes: 

(i) details as to the particular offense that has been, is 
being, or is about to be committed, liil . , , a particular 
description of the nature and location of the facilities 
from which or the place where the communication is to be 
intercepted, iiiil a particular description of the type of 
communications sought to be intercepted, (ivl the identity 
of the person, if known, committing the offense and 
whose communications are to be interceptedlss 

The court order must also meet the same particularity require. 
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Meeting the particularity requirement as to where the wiretap 
or "bug" is to be located should present few problems to the drug 
investigator. Title I l l  does not require that the phone number to 
be wiretapped be specifically listed. as long as there is probable 
cause to cap the telephone located at  a specified address.166 
Moreover, a clerical error m the address hsted will not result in 
suppression of wiretap evidence where the phone number is 
correctly stated.'56 Conversely, a clerical error in the phone 
number listed in the authorization has been held to be immaterial 
where the address and location of the phones were accurate.15' In 
situations where a "bug" is to be installed. the application far a 
court order need only name the address or location of the 

The courts will defer to the experienced judgment and 
discretion of the investigator as to the best place to locate the 
"bug" within m office or h 0 ~ s e . l ~ ~  

Each order auchoriring or nppro~ing tho iniercepfmn of m y  wire. 
oral, or electronic communicalian shall specify- 

18) the idencity of the perran if known. whose eommuniearions 818  
to be mtercepted 

lbl the nature and iocsfmn of the c~mmunicsfioni facdicier as to  
which. or the piace where. authority ID intercept /s pmcd 

IC] a pwticuiar description of chr type of communmtron sought LO 
be vltercepted and B statemsnr af the partred81 offense to uhieh ~f 
relate.:. . 

18 D S C  5 25181111hl 119821. YI amended by Eieefronic Communlcafiani Priraci  

"United Stales V. Feldman 606 F 2d 673.  679-81 16th C v  19791 United States 
v Bynum 366 F Supp 449 iS.D X.Y 19741 

"SLBIE I. Buffa. 347 Sa.2d 688 iFia Disc Ct. App 19771, Stsfe \, Ribs. 7 Kan 
App 413 118. 643 P.2d 1112, 1116 119621. 

''Urnfed S t a f e ~  Y Doohfrie. 507 F 2d 1368 i l l th  C r  , offd en C a m  61s F 2d 
500 l l l lh  Cir. 19ibI. 

"timted Stsles V. Lambert, 771 F 2d 83. 91 i6lh Cir. 19861 lagenl pernutted to 
locale "hug" in bedroom vvhere order identified only the rpecifie hourel 

'dsOne court explamed the rationale for permlfing the B p n t  to l o ~ a t e  che bug 
[Jludgea [should not] he presumed t o  have such f m h a n l y  with the 

, , premres m whxh [hslenvlg devices] are t o  be inarded that a 
court should be required vl its arder IO apeclfy the appropriate 
location of the bug Wire this LO he required. e judge. vl 
c~nsulfsf~on with is%, enforcement officers m g h t  have t o  YIJIE the 
pmmms t o  be enrered and dlscvsa . chi areas for matallation His 
order r o d d  then have to contam explicit dveetiona 81 to haa ro 
proceed. with the risk that any deviation therefrom. created by 
unfoieaein emergencies would create B p o s n b i t y  of d l i g i t y  I f  
would be mort unseemly for the courts Lo invade the pmwnce of law 
enfarcemenc agencies by assuming that rheir competenee wag grea~et 
than that of rhe sgencies presumably %Wed in rhclr field 

United Stater v Seafkdi. 664 F 2 d  633 640 12d Cx 19771 ceif  denisd 436 L S. 
903 119781. c m d  ~n Lambert, 771 F Zd at 91 n.4 
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Once the agent has obtained the court order for nonconsensual 
surveillance. no tuurther authorization is necessary for any covert 
entry into private premises to install the wiretap or bug. In 
United States v. Dalia,l60 the defendant was suspected of 
conspiring to transport, receive, and possess a $250,000 shipment 
of stolen fabrics.1e' FBI agents obtained a court order authorizing 
the interception of all pertinent oral commuNcations in Dah's  
business office. Nothing in the order stated haw this interception 
wae to be accomplished.'b2 The FBI agents secretly entered 
Dalia's office at  midnight and spent three hours installing the 
electronic bug in the ceiling.'63 The Court upheld the constitution. 
ality of the entry. but stated that the means of accomplishing 
electronic surveillance must still be reasonable under all the 
cireumetances.'~~ Consequently. government agents would not be 
free to look around or search the premises 88 part of the 
installation of a bug.155 Nevertheless. this decision places coneid- 
erable authority and discretion in the hands of government 
investigators. 

The particularity requirement of section 2618ill(b)(iii) regarding 
the "types of communication . . , to be intercepted" is usually 
defined in terms of section 2618(1libl(il, which requires particular. 
ity as to the offense. In dealing with drug offenses and 
conspiracies, the courts have allowed a broad interpretation of the 
types of conversations. In  State v. Weedon,'Be the wiretap order 
authorized interception of " 'conservations pertaining to violations 
of the laws of this State relating to dealings in dangerous 
drugs.' "16' The court stated that this order satisfied the particu- 
larity requirement even though it failed to specify that the 
subject of the conversations would be marijuana.168 Similarly, in 
United States v.  Cohen,'eg the Fifth Circuit upheld a wiretap 
order that authorized the interception of "any and all conversa. 
tions having discussions related to or concerning sale, possession, 
smuggling, or unauthorized trafficking in narcotics and dangerous 

'"441 U.S. 238 1197~1. 
"'Id. st 244 
"'Id. at 242 
"'Id. at 245. 
'"Id. a1 258. 
''Id. 
'"425 So.2d 126. 126 1Fla Disf CL. App 19621. 
"Id. iqvafvlg the wnerap order, 
=Id.: s a  also Umted Stsres V. Ardito. 762 F.2d 358 12d Cu 19861 linfemd 

'cope of order to lnclude obstruction of lustice offense based on the informman 
prowded to the official suthoriring the wiretapi. 

'%30 F 2d 43 15th Cu I ,  esit  denied. 429 U.S 655 119761. 
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drugs, in violation of Chapter 893, Florida Statute~."~7o The 
rationale for permitting a broad description of the conversations 
to be intercepted in drug investigations was aptly addressed by 
the Second Circuit: 

When. as here. a continuing course of criminal conduct 
is involved, a wiretap order must necessariiy be framed 
flexibly enough to permit interception of any statements 
concerning a specified pattern of crime . . . . Though the 
instant order was couched in general terms, the intercep. 
tions authorized thereby were clearly limited in purpoae 
and duration to the narcotics offenses described. This was 
sufficient to Satisfy the Fourth Amendment in the 
context of an ongoing drug operation."' 

The courts, therefore, do not require the applicant to predict the 
actual content of intercepted  conversation^.'^^ A8 a result, Army 
investigators should have no problem in meeting this particularity 
requirement in drug cases 

A more difficult question in drug investigations is providing the 
names of the targets of the interception. Usually, investigators 
will not know all the participants in a drug nng. Indeed, one of 
the main purposes of nonconsensual surveillance in drug investi. 
gations is to determine who they are and the extent of the 
conspiracy. Appropriately, section 2518 permits the targeting of 
persons who are "unknown".l79 The Supreme Court has inter- 
preted this requirement to mean that only those persons who the 
investigators have probable cause to believe are involved in 
perpetrating the offense must be named. In United States u 
Kahn,"' the defendant w86 a suspected bookmaker in a gambling 
business. After tapping his home telephone. the investigators 
overheard K a h n ' s  wife make incriminating telephone cells to 
k n o w  gambling fiyres.176 Although Mrs. K a h n  had not been 
named in the order. it did provide far the interception of the 

,OId, at 46.46. S I D  also Urnfed States Y CasfeUmo. 610 F. Svpp 1369 1433 
!S.D.K Y 19651 But see United Smces \,. Vega 62 F R D 503 !E D N Y 19711 
llangvage r~milsr to  that lound m Cohsn W B B  too overbroad to meet the 

"United States v Steinberg. 525 F 2d 1126. 1131.32 !Zd Cn. 19761: BSS atso 
United States Y Prmeipie, 531 F 2 d  1132 i2d Cu 19761. 

'~'Umled States ji. Licavoh SO4 F 2d 613 620 ISCh Ch. 19791: United States Y 

Tortorello 400 F.2d 764 760 !2d Cr. 19731: UrnTed Ststea V. Sklaroff. 323 F 
Supp 296, 301 !SD Fls 19711 

partroulanry 'Bquiremenfl 

"18 U S  C. 55 2518!111bl. 131181 ! 4 M  119621. 
"415 U.S. 143 119741 
'Id at 147. 
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accused and "others as yet unknown."l'6 The Court held that 
Mrs. Kahn was covered as a person who was "as yet unknam" 
and allowed the admissibility of her phone conversations."7 The 
Court further held that, once the inadequacy of other investiga. 
tive techniques has been shown pursuant to Sections 25181111cl 
and 2518lSIlc~, the requirement to provide the names of persons 
subject to interceptions requires no additional investigation.1'8 
This lack of any requirement far additional investigation to 
discover the identities of other persons subject to interception is 
especially significant for drug cases, when considered in light of 
the relaxed requirements in demonstrating the inadequacy of 
traditional investigative techniques. 

The Supreme Court went even further in eroding the require 
ment to name persons who were the subjects of interceptions in 
United States V.  Donouon.l79 The inadvertent failure to name two 
known persons who were subjected to wiretaps did not require 
suppression of their incriminating conversations even though the 
investigators had probable c a w e  to believe they were involved in 
the gambling conspiracy, and that their conversations would be 
intercepted.180 Additionally, lower courts have held that the 
naming of the wrong person on the wiretap application and order 
will not result in the suppression of evidence as long a8 the 
agents wera not acting in bad faith.18' To further ease the 
administrative burden on investigators, the courts do not require 
an amended order every time an unknown person's conversation is 
intercepted and the person thereby becomes known.181 

Danouan found that Congress did not intend that the require 
ment to identify persons subject to interception would "play 'a 
central, or even functional, role in guarding against unwarranted 
UEe of wiretapping or electronic surveillance.' "183 Other statutory 
requirements were left to fulfil! that role. For example, in United 
States L,. F i g ~ e r o a , ~ $ ~  the Second Circuit rejected the defendant's 
challenge to wiretap evidence for failure to identify the persons 
subject to interception.186 The court stated: 

19761 . Chavei 416 u s  662 
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Surveillance under an order that authorizes interception 
of calls of 'others as yet unknom' is not strictly limited 
to only those who are specifically named in the author. 
king order either as probable violators or as possible 
interceptsee: this is particularly so where an investige 
tion, such as this one, is directed at  a widespread 
narcotics conspiracy.la6 

The court went on to intimate that it would have given more 
serious consideration to the issue of minimization of the telephone 
calls to only pertinent conversations, if the defendant had raised 
it.187 As will be shown in the next section, however, the courts 
have also eroded the mnimization requirement, especially in drug 
investigations. 

4. Minimization. 

A key requirement of nonconsensual surveillance 1s found at  
Section 251861 of Title 111, which states, "the authorization to 
intercept . . . shall be conducted in such a way as to minimize the 
interception of communications not otherwise subject to intercep 
tion , , , , "186 Again, even though this "minimization" require. 
ment seems strict, the Supreme Court, in Scott v .  United 
Stotes.lsQ emasculated it, at  least in eases where the investigation 
centers on the head of a major drug ring. 

In Scott, the defendant was suspected of conspiring to import 
and distribute narcotics. After obtaining a wiretap, government 
agents intercepted all of Scott's telephone calls for a period of one 
month. Only forty percent of Scott's calls were related to 
narcotics transactions. Nevertheless, the Court stated that mini. 
mization could not be determined by blind reliance an percent. 

ts ld .  at 473: SBB dm Urnled S c a t ~ s  Y. Scott, 436 U S  128, 140 119181. United 
Ststea v Yanfrrdi, 488 F 2 d  588, 599 12d Cw 19731 cart B n i d  417 U.S. 938 
119741, Umted States v James, 494 F 2d 1007, 1019 1D.C. C U . ~ ,  cel l  dsnisd, 119 
u s  1020 119741 

"Figusma, 757 F 2d at 474.75 
'"18 U S.C 9 2518151 119821. A parallel requirement for the Army 1s provided at 

AR 190.53, para 2-1ai8II which ~equrres 8 Request far Authornation t o  COIL:- B 

sLaremint of "the praeedures t o  n u m e  the acqursilion. retention, and disaemi- 
naban of miormatron unrelated t o  the purpose of the interceprion 

"'438 U.S 128 119781 The rmrnmwafion ~ e q u ~ e m i n l  was mcivded m Title 111 to 
comply wlfh the fourth amendment pmhibman against general searcher. Cntics of 
el~etranic sunelllance have msintlunsd that I I  1s by nature mevitsbly indscnmi. 
nste and violafw~ of the fourth amendment See United States Y Berger, 388 U.S. 
41, 81-67 119611 IDougla3, J ,  eonwrringi M i n i m a t i o n  would normally require 

surveillance of B emver~stion t o  stop once the agents d e t e r n e  the 
CO"VB*IBllO" i s  not pertment. 
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ages.10' Instead, the Court adopted a standard of "reasonable 
ness" and explained that "because of the necessarily ad hoc 
nature of any determination of reasonableness, there can be no 
inflexible rule of law which will decide every case."181 The Court 
found the proper approach for evaluating compliance with the 
minimization requirement was to objectively assess "the officer's 
actions in light of the facts and circumstances confronting him at 
the time."'G* In  Scott, these included the nature of a drug 
conspiracy, with its many participants,'Q8 the ambiguity of many 
c d s ,  the use of coded and veiled language by drug dealers.18' and 
the short duration of many of the nonpertinent  call^.^¶^ 

In  determining "reasonableness". the lower courts have gener- 
ally considered three factors: the nature and scape of the criminal 
enterprise under investigation: the Government's reasonable infer- 
ence of the character of the conversation from the parties to it; 
and the extent of judicial supervision.18~ The first factor takes 
into consideration the nature of largescale drug distribution 
networks. The second factor allows for greater latitude in 
listening to drug conversations. which often involve coded or 
veiled language. The third ensures that the adequacy of the 
investigator's eanciusians are subject to independent judicial 
review. 

A recent case illustrating the application of these factors to 
dmg conspiracies is United States V .  Adorns.Le' Farty-six persons 
were indicted on charges alleging a widespread narcotics distribu. 
tion network covering several counties in both New Jersey and 

'Scott, 436 U S  at 140 
Id 
I d  
I d  at 140-43 For other ~ m e s  involving mjmmkation issues and largrscale 

drag ~perallono. see generally United States V. Webster, 734 F.2d 1048 (5th Cir 
18841: Umled States V. Abarcd. 564 F.2d 821 19th Cu. 19711, ce i i  denied, 435 
U.S. 842 118731: Unired States v Kirk, 534 F 2 d  1262 18th Ck. 19761, cart. denied. 
433 U S  907 119711, Cmtsd Stater Y Quultana, 508 F.2d 867,  374 17th Cir. 19751: 
United States Y Bynum, 485 F.2d 490. 601 l2d Clr. 19731. S h m a n  v Sfate. 49 
Md. App 25, 430 A 2d 847. 858 11981i 

"'Scott. 436 U.S 81 140-43. SBB gmrmlly United Statea V. Figueroa, 757 F 2d 
466, 489.70 12d Cir 19851 lwards "clothss?' 'two psirs of shoes." and ' one s M '  
-ere used Lo refer to diflerenf quantities a t  nw~oticsl, Poor* v State, 39 Md App 
44, 384 A 2d 103 119781: and supm note 111. 

"5Scott. 136 US. st  140-43 
"United States v Hyde. 674 F.2d 866 15th Cu. 19181: Umted States v Kirk. 

531 F 2d 1262 l3fh Cx 19781, Umted States Y. Ddy. 535 F.2d 434 (8th Cir 18761: 
Umted States V. Clemente, 432 F Supp. 102 1S.D.R.Y. 19781, affd, 633 F.2d 207 
l2d C X .  18001: QOB a180 United States Attorneys Manual. Lit 9. ch 7, at 63.65 
IMay 8, 19841 

F 2d 1088 l3d Clr 19351 
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New York. The conspiracy operated under the cover of a 
purported charitable organization called "Concern for the Handi. 
capped". The organization was located in a rented social club. and 
it sponsored several events to aid the elderly and the handi. 
capped.198 During the course of a properly authorized wiretap. the 
government agents intercepted 482 nonpertinent phone calls.1Qe 
The Third Circuit held that this was not an unreasonably high 
number, considering the large number of participants in the 
conspiracy and the fact that coded language was often used.200 

Another startling exampie of this wide latitude given drug 
investigators is United States V .  where, as in Scott. 
all the phone calls were intercepted. Only six percent of the calls 
were incriminating and only fifteen percent were minimized; sixty 
percent of the calls were too short to minimize, and eighteen 
percent were unanswered or attempted calls.202 In finding the 
number of nonpertinent calls intercepted to be reasonable. the 
court commented: 

Where the subject telephone is located in the home of a 
person believed to be a principal in a major drug ring, 
agents may reasonably suspect that calls are drug related 
. . . the mere fact that named parties are not present daes 
not require the agents to immediately terminate surveil. 
lance-normal minimization procedures still apply , , . this 
conspiracy involved a large number of participants in two 
states . . . . Therefore. the expectation that new partici. 
pants might be identified at  any time is not unreasonable, 
particularly when the subject telephone is thought to be a 
primary means of facilitating the distribution of CD 

From these cases and others204 it becomes cliar that, during drug 

"Id a t  1105 
*Id s t  1115 
'"Id. 
"'SO6 F. Supp. 1353 ID Msir 19551 
"'Id st 1389 
"Id at  1369-10. 

cases perrmftmg broad ~ w e d m e e  m drvg  ease^ me L'nited States V. 
Xing, 335 F. Supp 523, 541 1S.D. Cd. 19711, modified. 175 F.2d 494 19th Ck.1, 
cart. denied. 414 U.S. 896 119731 1minirmLition reduced in order to  &8cover the 
location ai contraband), Umted Staler v L m a ,  349 F. Supp. 929 1M.D. Fls 19721 
!out of the 4.095 phone c d s  inrereeprsd, 31 percent had ewdentisry value. 25 
percent were nonpertmen~. and 20 pereeni were h w y  e l p a l s ,  no mswer, or wong 
numbers), State v Andress, 126 N.H 168. 480 A.2d 889 119841 lout of 247 phone 
calls intercepted. 53 were mcrrmating, but 145 were nonpertmenf and only 3 
w ~ r e  rmnmedl .  People V. Reley 107 A D . 2 d  850. 484 Y Y S 2 d  275 119861, 
Commonwealth V. Doty. 346 Pa. Super 374, 495 A 2d 570 139851 
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investigations, the court will allow tremendous latitude in the 
interception of calls that  may turn out to be nonpertinent.206 
5. Duration and Termination 

The courts have also allowed drug investigators broad discre- 
tion in determining the length of time that the subjects shall 
undergo electronic surveillance.zns Section 251811)1dI of Title I11 
provides that the application for nonconsensud surveillance must 
contain 

a statement of the period of time for which the intereep. 
tion is required to be maintained. If the nature of the 
investigation is such that the authorization for intercep. 
tion should not automatically terminate when the de. 
scribed type of conversation had been first obtained, a 
particular description of facts establishing probable cause 
to believe that additional communications of the same 
type will occur thereafter.207 

Likewise, Section 2518(41lel requires the surveillance order to 
specify the length of time the interception may continue and 
whether it can last beyond the interception of the first pertinent 
communication.zoa Section 2618151 places an outer limit on the 
duration of the interception: "[Nlo order . . , may authorize or 
approve the interception of any , . . communication for any period 
longer than is necessary to achieve the objective of the authorha. 
tian, nor in any event longer than thirty days."aoe The court, 
however. may extend the period indefinitely by issuing a series of 
renewal orders, each of which cannot exceed thirty days.210 The 
time runs from the earlier of the day the agents begin surveil. 
lance, or ten days after the court enters the order.211 

x'AdminiStr@tive Offlee's Report on Applications For Orders. svgm note 100. s t  
4, reported appro-ateiy 21% af the intercepted telephone conversation$ nation. 
wide produced incrimvlating evidence. 

' a S ~ ~  infra note 215: sea a130 Administrative Office's Report on Applieafimn. Far 
Orders. ivpm note 100, s t  3. whnh reported that the i0nrn.t authorhtion waa for 
540 days ~n a federal rackstsrmg mveJtigatmn. 
'"18 U S.C. I 251Si111dl 11982): SBB &o AR 190.53, pars 2.18 15). 
"18 U.S.C. P 25181411el 119821: a i s  d b o  AR 190-53, per-. 2.18 i51. Law 

snforcemint df ice is  muit ensu~e that the order conthins ianguap on the 
perminsib18 len@h of time for intercepting con~eriatloni. 
'18 u.6.c I 2618151 w a ) :  see .h AR 180.8~. 2.1. i8i. 
p ' I d .  To o b t h  renewd orden, however, ths inv&tigatinp w n t o  muit continue 

to iatiify the probable cawe requirement chit new m d  nddltiond information wul 
be uncovered on the extent af the drug conapiney. See gmedly United State8 Y. 
Sha*ur. 560 F Suo0 318 IS D S Y 19851 

*"Eiwtronie Cod;numeari&s P k e y  Act of 1986 Pub L. 99.508, 4 1061~1, 100 
Stat 1843 119861 lamending 18 US.C. p 26181511. 

31 



MILITARY LAW REVIEW mol. 116 

Not long after the passage of Title I11 in 1968. the courts held 
these provisions were not unconstitutional as a general search and 
that surveillance need not be limited to a single conversation. In 
United States v .  Car.21z the Eighth Circuit upheld lengthy 
electronic surveillance into a narcotics distribution network and 
reasoned that "an electronic search extending over a period of 
time will encompass overhearing irrelevant conversations, but the 
search of a building will likewiae involve seeing and hearing 
irrelevant objects and conversations. We therefore reject the 
assertion that only singleconversatian interceptions are permissi. 
ble."Z'J Indeed, the ongoing, secretive, and widespread nature of 
drug conspiracies may demand lengthy electronic surveillance in 
order to reach the otherwise insulated kingpin.*" Therefore. under 
these statutory provisions and court decisions. drug investigators 
have been able to obtain the time needed to determine the full 
extent of drug conspiracies. 

6. Other Statutory Requirements. 

Title I11 contains other requirements with which the investiga. 
tive agent must comply. These requirements include: reporting to 
the issuing judge on the progress of the surveiUance,*ls recording 
the intercepts.216 safeguarding and sealing evidence for submis. 
sion to the judge.21' preparing an inventory and providing notice 
to the subjects of the intercept,2'8 and reporting information to 
the Administrative Office of the United States Courts.219 These 

"462 F 2 d  1293 iSfh Ck 19721. 
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requirements, however, have no peculiar applications in relation to 
drug investigation. and are beyond the scope of this article. 

111. INFORMANTS 
A.  RECRUZTZNG AND REWARDING 

Informants provide necesssxy information to law enforcement 
officials concerning the illicit trafficking in drugs. Their motiva. 
tions are varied. Same are good citizens who want to Bee the law 
enforced or, who, in the military context. want to become military 
policemen or criminal investigators. Due to the special nature of 
drug investigations, however, many informants do not have the 
most laudable motives. Many desire to avoid punishment for past 
misconduct, to gain revenge, or to obtain money.220 Some are 
facing arrest and criminal charges. Consequently, Army criminal 
investigators and prosecutors must use extreme caution when 
handling and dealing with informants of questionable character.221 

Of those informants facing drug charges. the Government 
should provide no more of a reward than is absolutely necessary 
to obtain their cooperation in uncovering bigger drug dealers. 
Fortunately, drug offenses in the militarv carry stiff wnalties.zx2 

*'OBoth CID and DEA regdstions and guidelines provide for the payment of 
money to mformer3 who provide uaefvl mformsrion. SBB Dep't of Army. Crvninal 
Investigation Div Reg. No 195-16. Cnminal Investigation Informant Propam, 
para 2-6 13 Nov 19801 Iherdndter CID Reg 195-151, and Drug Enforcement 
Adrmnislralion Domestic Operations Guidelines. 20 Crim. L. Rep. 3055, 3056 
119171 In contrast t o  the DEAs guidance. the Army enviiions the use O i  p a d  
informanta only under unusual &cumstances. The mhtary Courts have held that 
tho paymenr of money Lo an informant ID testify does not violaie due pcoeens or 
pubhc pahey as iang a8 the mformanl is not paid to testify in n certm way. 
Umted S L ~ t e s  v Garcia. 1 M.J. 26 1C.M.A. 18151: United States V. Bsher. 2 M.J. 
360 (A F C h3.R 19111 

Monetary reward for informants m the eivililan sector is also provided by 
United S t a m  Customs lawe. The Tariff Act of 1930, as amended parrmfs the 
awarding of 25% ai the value of iarfmtpd gods  up to $250.000 t o  miomants who 
provide origlnd information of e u a i ~ m  law violations that lends t o  the seizure and 
forfeiture of the gods. 19 U S  C. B 1619 ISupp. 111 19851 

> *  CID regulations provide B detailed methodology for handling and tentmg the 
reliabhry of mformancs. The regvlarion requires chat a Crime Records Cheek 
iCRCl be performed w f h m  flue days of recrulrmg B reglslered S O Y ~ C ~ .  CID Reg. 
196.15, pars. 2-6blBl The handler of the informant can hirrher evaluate the 
relisbhty oi the mformant by sendmg h m  or her ti, another undercover CID 
agent who i s  unknoun to the mformant and poser as a drug dealsr. Ths 
undercover agent provides the informant with prearrangd bits of informatron 
which the rnformant must then accurately relay Lo the handler. Id. para 2-5el71. 

"'See Manual far Courts-Martial. United Stater. 1984. Part IV. pars 37e 
[heremafter IICM, 19841. 
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In addition, the Assmilalive Crimes Act223 permits Army prase. 
eutars to charge federal drug offenses that are not specifically 
enumerated in the Uniform Code of Military Justice iUCMJI.114 
For example, the use of a telephone to arrange a drug deal is a 
separate offense under federal law and is not included in the 
UCMJ.226 Thus, as the representative of the courtmartial conven. 
ing authority, the Army prosecutor has many bargaining chips 
when it comes time to negotiate pretrial agreements with an 
accused's defense counsel. 

Another method the Government can use to obtain an accused's 
cooperation is the grant of testimonial immunity. immunity 
should be granted only BS a last resort, however. Prosecutors 
should try to obtain a conviction prior to granting immunity. The 
informant testifying under a grant of immunity provides the 
defense with a witness who can easily be impeached.l*' The strict 
guidelines promulgated by the Department of Justice are useful 
to prosecutors who me contemplaang a grant of immunity. They 
provide that before granting immunity the following factors 
should be considered: 

(11 the importance of the investigation or prosecution to 
effective enforcement of the criminal laws: 

121 The value of the person's testimony or information to 
the investigation or prosecution; 

(3) The likelihood of prompt and full compliance with a 
compulsion order, and the effectiveness of available 
sanctions if there is no such eomphance; 

14) The person's relative culpability in connection with 
the offense or offenses being investigated or prosecuted, 
and hislher history with respect to criminal activity; 

151 The possibility of successfully prosecuting the person 
prior to compelling him'her to testify or produce informa. 
tion, and 

al.~~pr~,eeure'roldl~ra who weri &&MI m large drug o&piraclsa under the 
Racketeer Inflyincad and Cormpt Orgmlzatlonli Act, 18 U.S.C. I 1962 119821 
IRICO!. rhe Continuing Cdminal Enurnme atatme, 21 U S  C. 0 848 I1982 and 
Supp I l l  18851. md the Travel Act, 18 I2S.C. B 1952 119821. 

"LSss Unifsd Stares ALtomeW Manual. tit 9, ch. 11. st 9 IMar 23. 19841, S 
Trotr. The Sveeeaaful U3e of Smtchea Informanla. Coconsplrarors and Accam. 
pliees BI Knnesses far the ProJeeutron m B Cdmnal Case I19841 
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16) The likelihood of adverse collateral consequences to 
the person if helshe testifies or provides information 
under a compulsion order.ZP7 

Additionally, before immunity is  granted in return for a guilty 
plea the Government should ensure the drug informant enters 
into a pretrial agreement that requires him or her to: 

11) Provide information concerning all past illegal drug 
activity and assets. not just specifics concerning ventures 
about which the government already has knowledge; 

12) Cooperate fully and completely with government 
agents and prosecutors; 
131 Testify truthhlly before any grand jury proceeding 
and at  all trials; 

(41 Forfeit d d r u g d a t e d  assets; and 

15) SuecessMy complete a polygraph examination to 
confirm that all information provided is complete as well 
as 

A t  any trial in which the informant testifies, his or her campli. 
anee with the above agreement should successfully rebut any 
claim that the informant is lying in order to obtain leniency from 
the Government. 

Despite these rewards and pressures, many persons charged 
with drug offenses refuuse to cooperate due to fears of retaliation 
or concerns about self+wimination. These reasons for failing to 
cwperate, however, have not prevented the Supreme Court from 
ruling, in Roberts u. United States.~~n that  the failure to cooperate 
and identify drug suppliers is a factor that may be considered in 
imposing a sentence: 

The citizen's duty to raise the 'hue and cry' and report 
felonies to the authorities . , . was an established tenet of 
AngleSaxon law at least 88 early as the 13th century., . . 
Although the term 'misprision of felony' now has an 
archaic ring, gross indifference to the duty to report 

"Umted Stares Attorneys' Manual, tit. 1. fh. 11, g 210, s t  8 IMar. 28,  19841. 
"sOrganired Cnmi Drug Enfomemmt T u b  Forces' 0001s and Objecnuer, 

Ezrarpts fmm the Dapartment o/ Justice First Ann& Report a i  the Organized 
Cn'ms Drug Eniorcemenr Tnsk Fares Pmgmm, 11 Drug Enforeernenr 3, 6 ISvmmer 
18841 IDmg Enforcement is  II 4uartOdy publiestion of the Drug Enforcement 
Adrmnirtratlonl The dted guideline8 UB u s d  a id+ by U.S. Attorneys M o r e  
granting immunity to ulfomanrs in drvg cases. I d .  

'"466 U.S. 562 119801. 
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known criminal behavior remains a badge of irresponsible 
citizenship.. . . The petitioner . . . wae asked to expose the 
purveyors of heroin in his own community in exchange 
for a favorable disposition of his case. By declining to 
cooperate, petitioner rejected an 'abligatio[n] of commu. 
nity life' that  should be recognized before rehabilitation 
can begin.280 

As a result. the prospects of an increased sentence provide further 
pressure on an accused to become m informant. 

These rewards and pressures to become an informant, however. 
me ineffective unless the potential informant is somehow identi. 
fied as having pertinent information to provide to the Govern. 
ment. One way for the Army to recruit informants would be to 
impose a legally enforceable obligation on all soldiers to prevent 
and report k n o w  illegal drug abuse by other Army personnel. 
Currently, the Army has not imposed any express duty on its 
soldiers to report drug abuse. The Air Force, however. has 
imposed such a duty and it was upheld in United States v .  
H e y ~ a r d . ~ ~ ~  

The Air Force regulation imposing this duty provided in 
pertinent part: 

All Personnel: 
a. Should encourage people known to have an existing or 
potential drug 01 alcohol abuse problem t o  seek assis. 
tance. When abuse exists, the proper unit commander 
must be notified at  once. The commander must be fully 
advised of the circumstances, so that he or she may 
personally evaluate how the impact wouid effect the 
mission of the unit. 
b. Report known or suspected incidents of illegal drug 
abuse to their immediate supervisor and unit commander. 
servicing security police agency, or local office of the 
AFOSL2a2 

The accused. Sergeant Heyward, ran afoul of this regulation when 
he failed to report the use of marijuana by junior enlisted airmen 
who were under his direct supervision. As a result. Sergeant 
Heyward was convicted of dereliction of duty. 

"'Id a t  5 7 - 5 0  

>"Dep t of Am Farce. Reg. No 30-2, Saeial Actions Program pus9 3.188 and b 
22 M.J. 36 IC 21 A 19861. 

122 Jvne 19811. 
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On appeal, Sergeant Heyward argued that the duty to  report 
illegal drug abuse violated his right against self+mimination. The 
argument was based on the fact that, in at  least three of the 
instances that Sergeant Heyward failed to report the drug abuse, 
he had himself participated in the use of marijuana. By compel. 
ling him to report others, the Government was also compelling 
Sergeant Heyward to report information that would lead to the 
discovery of his own drug abuse. The Air Farce Court of Military 
Review rejected this argument and held that a noncommissioned 
officer who has knowledge of an airman's illicit drug abuse has a 
duty, imposed by both regulation and custom of military service, 
to report that  drug abuse to R superior, and his failure to do so 
may result in a conviction for dereliction of duty.238 

The rationale far rejecting Heyward's argument was that he 
was not required to report his own drug abuse. The fact that his 
reporting of other's drug abuse would possibly lead to an 
investigation of his own drug abuse was not due to the 
requirements of the regulation, but was due to Sergeant 
Heywards own misconduct. The Air Force Court's rationale was 
further buttressed by the strong need of the military to combat 
drugs.234 

The Court of Military Appeals, however, took a broader view of 
the right against self.incrimination, holding that it may excuse 
noncompliance with the reporting requirement if a person is 
already an accessory or principal to the illegal activity.286 
Nevertheless. the court endorsed the general reporting require 
ment.age 

The Army should promulgate a regulation similar to the Air 
Force's regulation. Presently, the closest the Army comes to 
imposing any similar reporting duties on its soldiers is in AR 
600.20: 

Noncommissioned officers disciplinary policies. (1) This 
subparagraph emphasizes the importance of noncommis. 
sioned officers in maintaining discipline in the Army . . . . 
131 This function includes preventing incidents which 
would make it necessary to resort to trial by courts. 

U'Umted Stater Y H e y a r d .  17 M.J 942, 943-44 1A F.C.M R 19641. rrv'd in 

"'Id st 944.46. 
* " H r y ~ a d .  22 M J. at  37 
"'Id But m e  United Ststea V. Reed, 24 Y.J. 80 1C.M.A. 19671 Iquesdaning 

validity of N a w  rewlarion that required sailors to mport offenses committed by 

part. 22 M J. 36 1C.M.A 19861 

Navy personne11. 
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martial or to impose nonjudicial punishment . . . Corn. 
missioned officers, warrant offmrs. noncommissioned of- 
ficers, and petty officers of the Armed Forces are 
authorized and directed to quell all quarrels, frays, and 
disorders among persons subject to military law and to 
apprehend participants.23' 

Although these provisions seem to impose a general duty to 
prevent the commission of offenses, they do not directly address 
the need not only to prevent, but also to report drug offenses. 

The failure of an officer to quell quarrels, frays, and disorders 
will likely come to the attention of superiors through complaining 
witnesses and military police IMP) reports. On the other hand. an 
officer's failure to prevent subordinates from engaging in illegal 
drug abuse will most likely not come to the attention of a 
superior Again, drug offenses do not occur in public and there 
will not be a complaining witness, victim, or a disturbance which 
will catch the attention of the MPs. Accordingly, in the Army the 
need for a regulation requiring the reporting of drug abuse by 
others is imperative. 

The Army should also consider amending the current "Limited 
Use Policy" to provide far full use immumty. The current 
"Limited Use Policy" generally restricts the use of evidence of 
drug abuse obtained through voluntary self-referrals of one's awn 
illicit drug use, through a rehabilitation program, an emergency 
medical situation, or through command directed urinalysis lpursu. 
ant to reasonable suspicion of use and not probable cause1 t o  
determine a soldier's fitness for duty and need far counseling.23a 
The restriction prohibits the use of such evidence in courts. 
martial or in adverse separation proceedings on the issue of 
characterization af Limited use evidence may be used 
to separate a soldier with an honorable discharge or to take other 
adverse administrative actions such as a letter of 

By changing the policy to full use immunity, the issue of 
self4ncrimination would be removed and the soldier could be 
lawfully ordered not only to report drug abuse af others, bur also 

' Dep't of Army. Reg No 600-20, Army Command Policy and Procedures 
para3 "-2g 5.6 120 Aug 19861 

-',Dep'r of .Army. Reg. 2 0  600-82 Personnel-General Alcohol and Drug l b u s e  
Prevention and Control Program eha 3 and 6 13 60" 19861 

>"Id 
' Id 
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to report his own drug abuse.a" Indeed, the Army's current 
policy of granting limited immunity far anyone who reports his 
o m  drug abuse, but at the same time imposing no legal 
obligation to report that  abuse gives the soldier no incentive to 
come forward. The threat of criminal prosecution for failing to 
come forward would provide an incentive and might result in 
more soldiers seeking rehabilitation. Although the granting of the 
requisite use immunity might also result in some dealers coming 
forward and escaping prosecution, this drawback might be worth 
accepting, especially in light of the Army's ultimate goal, which is 
not to punish soldiers, but to eliminate all drug abuse. The 
granting of full use immunity would also not prohibit the Army 
from honorably discharging the soldier who is a drug abuser. 

B. USING: "REVERSE STINGS" 
A major legal impediment to the effective use of not only 

informants, but also undercover law enforcement agents, is the 
Army CID's regulatory prohibitions against "reverse sting'' 
operations in which the Government supplies the illicit drugs. 
This regulatory proscription provides: 

Under no circumstances, even to facilitate investigative 
activity, wiU USACIDC personnel or personnel employed 
by USACIDC in drug suppression activities, engage in 
the illicit possession or distribution of controlled sub. 
stances or direct that  others do 80. 

Under no circumstances will USACIDC personnel or 
personnel assigned to drug suppression duties supply 
controlled substances to any murce, suspect or subject 
for any pUrpose.242 

The failure to permit the CID agent or the informant to supply 
contraband can in certain cases defeat the agent's or informant's 
ability to pose credibly as a drug dealer. This, in turn, hinders 
their capability to detect other drug dealers and thereby deprives 
the Government, in appropriate cases, of an effective law enforce 
ment tool. The Supreme Court has specifically sanctioned the 
limited use of "reverae stings" as a necessary technique to 
uncover the drug trade. Unfortunately, the Court has not 
delineated to what extent the Government can participate in 

Cahfomla V. Byeri. 402 U S  424 119711: C o m t t e e  for GI Rlghts V. Callaway. 
370 F Supp. 934, 939 n.3 ID D.C 19141, mu'd, 518 F 2d 466, 175 ID C. Cii. 19751: 
United States V. RuiL, 48 C.M.R. 799 iC M A 1974) 

"'CID Rsg 195.8, PBIBB. %13a and b 
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criminal activity wlthaut violating the accused's rights to due 
process and fundamental fairness. 

The Court's first pronouncement on the issue came in Sorrells u. 
United S t o t e ~ , ~ * 3  where Sorrells was convicted of two counts each 
of possessing and selling whiskey to an undercover agent named 
Martin in violation of the National Prohibition Act. Martin, who 
posed as a tourist, visited Sorrells' home and three times had to 
ask Sorrells to sell him the whiskey before Sorrells finally acceded 
to his request. In making these requests, Martin appealed to 
SorreUs' sense of loyalty to a fellow World War I veteran from 
the same fighting unit. The Court held that Sorrells had been 
entrapped as B matter of law and reversed his conviction.2" 

In reaching chis holding, the Court unanimously recognized that 
"artifice and stratagem" may be employed by government agents 
to catch criminals.946 The majority, however, then decided the 
entrapment issue based upon what has now become known as 
"subjective" entrapment. The Court found that the criminal 
intent originated with the government agent, who had induced the 
otherwise innocent Sorrells to commit the crime. 

More significantly, the majority rejected the opinion of the 
three concurring Justices that the case should be reversed because 
government misconduct in instigating crime should not be eaunte 
nanced by the c o ~ r t s . ~ ~ e  This approach by the concurring Justices 
became known as "objective" entrapment. The criminal predispo. 
sition of the accused becomes totally irrelevant under this 
approach. The total focus is on the behavior of the Government. 

The Court next confronted the entrapment issue in Sherman v .  
United States.x47 Sherman and a government informant, Kalchin. 
ian, were both enrolled in a drug treatment program for their 
narcotics addiction. Kalehinian repeatedly asked Sherman to 
supply him with narcotics. In these requests, Kalchiman appealed 
to Sherman on the basis that he, Kalehinian, w a ~  not responding 
to treatment and needed the narcotics to end his suffering.2"a The 
Court likewise reversed Sherman's conviction for selling narcotics 
on the basis of a subjective entrapment defense. Once again. 
though, the position of the minority of concurring Justices. who 

'..281 U S  436 119321 
" * I d .  
'" Id sf 441 
"'Id at 4 5 6  IRoberrs, J ,  diarenfing loaned by Brandera and Stone. JJ 1 
" 3 %  U S  369 119581 
"'Id at  311. 
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advocated an "objective" entrapment standard,  was not 
adopted.*'* 

Sorrells and Sherman can therefore be read as permitting the 
Government to engage in deception and undercover operations. 
The cases can further be interpreted as allowing the Government 
to provide a suspect the opportunity to commit the offense by 
suggesting its commission. The accused's only available defense 
at  this point would be subjective entrapment or. in other words, 
that  he was not predisposed to commit the offense. In 1913, with 
the case of United States v. R u s ~ e l l , ~ ~ Q  the Court faced not only 
the issue of government inducement of a criminal offense, but also 
with government participation in the offense. 

In Russell, the defendant and his two cohorts were suspected of 
manufacturing methamphetamines or "speed." To gain RusseU's 
confidence, Shapiro, an undercover agent for the Federal Bureau 
of Narcotics and Dangerous Drugs, went to Russell's home and 
toid Russell that he was with an organization that wanted to gain 
control of the manufacturing and distribution of speed. Shapiro 
then offered to supply Russell with a key scarce chemical 
(phenyl.2-propanonel used in the manufacture of speed in return 
for half of the speed that Russell produced. Through this 
deception, Shapira was taken into Russell's confidence and wv89 
able to view the laboratory where the drug was manufactured. 
Shapiro later returned with a search warrant and apprehended 
Russell. Russell was subsequently convicted of unlawfully man- 
facturing and processing methamphetamines.2~1 

In this case, a majority of the Court found that Russell was 
criminally predisposed and affirmed his conviction. relying solely 
on the subjective entrapment standard. Additionally, the Court 
held that the government's conduct wag not outrageous and 
"stopbed] far short of violating that 'fundamental fairness, 
shocking to the universal sense of justice mandated by the Due 
Process Clause.' "262 The Court then explained the justification for 
allowing government participation in drug rings: 

The illicit manufacture of drugs is not a sporadic, isolated 
criminal incident, but a continuing, though illegal, busi- 
ness enterprise. In  order to obtain convictions for illegally 

"'Id at 377.78 (Franhfwter. J.. dissonling. joined by Douglas, Harlan, and 

"411 U.S. 425 119731 
" I d  at 426-27. 
"Id. at 432. 

Brennm. JJ /. 
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manufacturing drugs, the gathering of evidence of past 
unlawful conduct frequently proves to be an all but 
impassible task. Thus in drugrelated offenses law en. 
forcement personnel have turned to one of the only 
practicable means of detection: the infiltration of drug 
rings and a limited participation in their unlawful present 
practices. Such infiltration is a recognized and permissible 
means of investigation; if that be so, then the supply of 
some item of value that the drug ring requkes must, as a 
general rule, also be permissible. For an agent will not be 
taken into the confidence of the illegal entrepreneurs 
unless he has something of value to offer them.263 

The extent of permissible government participation in drug 
conspiracies still remained unclear. Russell left open the question 
of an objective entrapment defense based on a due process 
violation where the government's conduct may became so autra. 
geous as to bar conviction.2~' The providing of a scarce, but legal 
chemical was deemed to be permissible participation. 

The next step in the progression of participation in illegal drug 
traffic came in Hompton v. United States.2hs Hampton alleged 
that the confidential informant, Hutton, had supplied the heroin 
that Hampton had twice sold to two undercover DEA agents. 
Hampton admitted that he was criminally predisposed to make 
these sales. Therefore, the Court found no subjective entrapment 
defense existed, and further that an objective entrapment defense 
was not available under these facts. 

The plurality opinion, written by Justice Rehnquist, totally 
rejected the existence of any objective entrapment defense.258 The 
concurring opinion. written by Justice Powell, yielded the necw 
sary vote8 for a majority and, consequently. represents the 
current state of the law. I t  found the fact that in Russell a legal 
(although scarce) substance was supplied, whereas in this case an 
illegal drug, heroin, was provided, to be a distinction without e. 
difference It also reaffirmed Russell and found the government's 
conduct permissible in this case, but again. unlike Rehnquisr's 
opinion, left open the question of whether the objective entrap 
ment defense would be available in some future caae.26' 

"'Id 
"'Id at 131-32 
'"426 C S 181 119761 
"'Id. at 489. 
> * I d .  BL 491-93 !Parel l .  .I concurnngl. 
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The concurring opinion conceded that trying to prescribe 
specific limitations an police conduct was difficult and that many 
factors would have to be considered.z*@ As to narcotics cases, 
however, Justice Powell gave the fallowing guidance: 

I emphasize that the cases, if any, in which proof of 
predisposition is not dispositive will be rare. Police 
overinvolvement in crime would have to reach a demon. 
strable level of outrageousness before it could bar convic. 
tion. This would be especially difficult to ahow with 
respect to contraband offenses, which are so difficult to 
detect in the absence of undercover Government involve 
ment. One cannot easily exaggerate the problems con. 
fronted by law enforcement authorities in dealing effec- 
tively with an expanded narcotics traffic, [citations 
omitted], which is one of the major contributing causes of 
escalating crime in OUT cities. [citations omitted] Enforce 
ment officials therefore must be allowed flexibility ade- 
quate to counter effectively such criminal activity.268 

This quote and the concurring opinion were subsequently en. 
dorsed by the Court of Military Appeals in United States U. 
Vanrandt.280 In summarizing the law, Chief Judge Everett wrote 
that "the Supreme Court has moved to B position that the 
subjective test for entrapment is paramount to the exciusion of 
the objective test-except for that unique, peculiar situation 
where the conduct of the government agents reaches the point of 
shocking the judicial conseience."2e1 Chief Judge Everett Further 
noted that reasonable suspicion was not a necessary prerequisite 
to targeting a subject of an undercover operation.aea 

Although in general terms the law on objective entrapment is 
clear. the specific conduct that investigators may or may not 
engage in remains unclear. The government's conduct must not be 

'*Id. at 491 m. 5.6. 
"'Id. at 495 n 7 
"14 M J. 932 (C.M.A. 19821 
"'Id. a t  345. Chief Judgs Evereti M h s r  ernphaskad Justice Paweus sentiment: 

Tha lstituds given the Government in 'mdus iw  the W a l  act 18 
considersbly graater in comaband case8 . . . -which me eaaed idy  
'vietimlers' crmes-than wodd be permissible as to other crimes. 
where commission of the acts would bring injw t o  members of ths 
pubhe. It would eppear that, in giving such Islilude, m u t e  recopka 
that the Oovernmsnt needs more leeway in detecting and combating 
these iVlcit enterprises. 

I d  d 844 
*"Id. at 343. 
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aimed at  inducing otherwise innocent persons to commit a crime, 
and the actual predisposition of the perpetrator is irrelevant.2e3 In 
determining the existence of an objective entrapment defense and 
in judging the tolerable limits of police conduct in drug investiga. 
tions, several factors can be gleaned from the opinions of the 
Supreme Court Justices who were the proponents of a strict and 
exclusive objective entrapment standard. 

First, is the substance to be provided by law enforcement 
agents or government informants legal or illegal?2e' This factor, 
however, was found to be irrelevant by a majority of the Court in 
Hampton. Second, if the Government does not supply the drug or 
substance. will the suspect obtain it from a source other than the 

A drug or substance readily available from other 
sources w i l l  weigh against any possible objective entrapment 
defense. Third. was the suspect an active participant in an 
ongoing drug enterprise prior to the government's intervention.2'6 
For example, in Hampton the defendant was known to have 
engaged in only the trafficking offense set.up by the confidential 
informant, whereas in Russell the defendant was suspected and 
s h a m  to be engaged in a continuing manufacturing scheme; of 
course. this prior involvement weighed heavily against any 
entrapment defense. 

To these can be added a fourth factor implicit throughout those 
Court decisions: Is the Government's participation necessary to 
detect the drug offense being committed?267 If a suspect has a 

"'Shrrmun. 366 U S  81 384 I h d f u r t e r .  .I, concurringl. 
"'Hampton. 426 U S .  st 407 IBrennm. J , dissenting1 
"#Id at 406 n 1 leiting t in i ted  SIafes v &%'est 611 F.2d 1083. 1086 13d Cu 

19751. and United States Y Bueno, 447 F.Zd 003 !Eth Ca 107111 Rurrell. 411 U S .  
a t  430 !Stew& J dmrentmgl 

"'Hamofon. 125 U S .  a t  4B8. 
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ready supply of drugs, then the Government should first consider 
a controlled buy. If this approach is impractical because the 
suspected drug dealer is too insulated. or is unknown, or for some 
other valid reason, law enforcement agents may resort to actually 
supplying the contraband. 

Although many of these factors have been rejected by a 
majority of the Court as constituting a defense, they do provide 
drug investigators with some useful specific guidance on the 
extent of permissible government participation in the drug trade. 
Further guidance can be found in lower court casee decided after 
Hamptoz. 

In United States U. Marralla,268 undercover DEA agents 
advertised, in a magazine oriented toward drug users. the sale of 
legal chemicals and equipment used in the manufacture of 
methamphetamines. After the defendant, Mazsella, placed his 
order, a DEA agent, dispiised as a United Parcel Service driver, 
delivered the packages t o  Mazzella’s address. Once Mazzella took 
possession of the packages, he was arrested for attempted 
manufacture of methamphetamines, and his subsequent conviction 
for this offense was upheld.lflB 

Other recent cases illustrate how effective and useful confiden. 
tial informants can be in setting up “reverse sting” operations. In 
one case, United States v. Porter,270 the DEA used an informant 
to telephone repeatedly a suspected drug dealer. The phone calls 
were recorded and later received into evidence a t  trial. In these 
phone calls, the informant asked the defendant, a suspected drug 
dealer, to find some buyers for 10,000 pounds of marijuana that 
the informant wanted to sell The Government then provided the 
informant with the 10,000 pounds of marijuana, which was sold to 
buyers who were found by the defendant. Upon completion of the 
transaction, the defendant was arrested his later conviction we.8 
likewise upheld. 

In another recent cane. United States v .  O ’ C o n n ~ r , ~ ’ ~  the DEA 
used an informant’s debt of 81,200,000 to the defendants, who 
were also suspected drug dealers, as basis for their sting 
operation. The informant advised the defendants that  he would 
repay the debt in cocaine. The DEA then provided the informant 

Umted States V. Yaziella. 768 F.2d 235 18th Cir. 18651: United States v Toblm, 
682 F 2d 361. 386 15th Clr 1981) 

“168 F.2d 235 16th Cir 19651. 
“‘Id. BL 236 
“‘764 F.2d 1 llsr Cr. 19861. 
“‘737 F.2d 814 iPLh Clr 18841 
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with 30 kilograms of cocaine to give to the defendants at  a 
prearranged location in Tucson, Arizona. After videotaping the 
defendants' taking possession. the DEA agents apprehended 
them; they were convicted of wrongful possession of cocaine with 
intent to distribute. 

Other recent federall'l and state279 cases have upheld similar 
drug sting operations. Only where the government completely 
controls the criminal enterprise,z" or where it engages in coercion 

"United SLsfes \,. Rivera, 118 F 2d 691 110th Cr 19851 lupheld government. 
estsbhshed drug distribution network where agenra posed BI foreign dealerr and 
made pmparali to buy defendant B automobiles and eondominivma and t o  use teal 
estate BOIYLC~S, ns an mdvcement t o  defendant t o  buy drugs!: United Statas v 
Bounos 130 FZd 468 17th Cu. 19341 iDEA undercover agent offered to supply 
drug c o n s p ~ a f ~ r ~  with eoeunti, Urufed State8 Y Romano. 105 F.2d 310 12d Cir. 
19831 ieonfidential informant telephoned defendant YI Italy. affemg t o  SOU him 
heroin which w ~ 1  later supphed by DEAI, Umted Slates Y Radnguez-Rmos 104 
F.2d 11 llat Cx 19331 igovernment undercover agents repeatedly mscigated 
meetings and telephone e~nversaimna used t o  brrng about drug conaprracy!. csrf 
denied, 463 U S  1209 119331. U m t d  Stales Y Rogers 701 F 2 d  311 i l l t h  Cr 
19331 IDEA agents, through their informants who were 9eUmg The men]uana. 
offered t o  lower Lhe pnee. put defendants up in hold room, and f u m i h  them wlth 
women: court found this VBS not outrage~us conductl: United SmIe8 v Spitz. 618 
F.2d 818 IlOLh Cr 19821 IDEA supplied chemicals to defendanl with preexisting 
mtereat in manulaccuring speed. conviction upheld even though no prior ongoing 
enterprise1 United States v Tobias, 662 F.2d 381 isrh C r  19511 IDEA 
establrnhment ai chemical and lab equipmsnl  upp ply company advertisement of 
chemical supphea yl "High Times mBgazyle, encouragement of drug manufaetur. 
mg novice t o  switch from cocaus to PCP becsuir if was easier to  m&e and 
advirvlg drug novice on 13 ~eearions on how t o  manufacture PCP. WBQ not 
outrsgeoui conduct 01 overmvoivementl, Umled States Y Leja. 563 F 2d 244 16th 
Cir 19111 igavernmenl informanis provided defendants with ehemeali and 
teehmcal ~ns~ruct~ons  t o  manufacturer PCPI. 

"'Curt18 v Stare, 112 G a  App 413 323 S.E 2d 684 119841 lundereover 
government agent'. receipt of 10% bounty from civd forfeiture resulting from his 
work. hrs offering of B i r e  " imple '  of the mariiuana. h i s  aehng of m e  pound of 
the marijuana. and his pmeswing defendant t o  buy it. was not ~)ufrageou~I, Stste 
v Pleaamtr. 38 Wssh App 18. 584 P Zd 131 119841 Iconduct of undercover 
offleers m S ~ B L Y I P  that Lhey lvovid m e p r  applicationti for construction work 
employment m d  then askmg defendant t o  procure marijuana was uphsldl. S t a b  v 
Baas. 451 Sa 2d 986 iFls Ditf Cr App 19611 ivndereover government agent. 
through mformanl. mid marljuanal: People v Johnson. 123 IU App 3d 363 432 
N.E 2d 318 119841 ivndereover narcotics agencr conduct in bequenring house of 
prostitution and asking delendanr to aeU hun E O E Q U I ~  wee not outrag-usl: P~ople  
V. Demari. 132 Cd. APP. 3d 89. 182 Cd. Ri t r .  835 119521 lupheld sale af drugs by 
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or threats of physical bodily harm,*'b or some other reprehensible 
c0nduct,2~6 have the courts indicated that a violation of due 
process will occur. 

Two Air Force ca8e8, United States V .  Harms2" and United 
States v. Simmons,l'B have demonstrated haw successhl "reverse 
sting" operations can be in military drug eases. especially when 
combined with electronic surveillance. In both cases, Air Force 
investigators posed as large-scale drug dealers and established a 
base of operation in a local hotel room. Through various methods, 
the word was put aut to suspected dealers an base that the 
undercover agents had marijuana to sell The accused then 
approached the undercover agents and purchased a little over a 
pound of marijuana each. After the transaction had been video. 
taped and completed, the agents apprehended the accused, In 
upholding the "reverse sting," the court stated it was justified as 
a necessary means of "discovery and suppression of ongoing illicit 
traffic in drUgsd'2'~ 

These Air Force cases also illustrate the power of electronic 
surveillance combined with reverse sting operations. especially the 
use of video surveillance. Video surveillance alone, without the 
acquisition of oral or wire communications, is not covered in Title 
111, and the usual fourth amendment principles govern its use.280 
Where audio recordings are made in conjunction with the video 
recordings, then Title I11 must be complied with as weU.Qa1 
However, as discussed previously, neither Title 111 nor the fourth 
amendment applies to conversations where one of the parties 
consents to the recording. An accused has no reasonable or 
justifiable expectation of privacy that a person in whom he 
confides will not reveal the conversation.282 

As a result, courts have upheld the admissibMty of videotapes 
of reverse sting operations conducted by undercover agents and 

F.2d 1. 8 n.4 flat Cr .  19861, which que8fions the continued vitality of Tiuzgg. 
''Porter 784 F.2d at 8. United States v Beher. 743 F 2 d  1213. 1217 i7th Cr 

"'State v Glosaon. 441 So 2d 1178 1Fia. Diiit Cr. App 18831 I p m s ~ c y ~ o t ' ~  
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"14 M.J. 677 IA F C X R  19821. 
#.,14 M J. 824 IA F.C.M R 19821 
"'H@nns. I4 M.J ac 618. 
"Unrfed States V. Torres, 761 F.2d 875. 888 17th Cir. 19841. 
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informants. The fact that the video equipment is installed and 
concealed on the premises rather than on the person is of no 
consequence, as long as the party consenting to the recording has 
ownership or control over the p r e m i s e ~ . ~ ~ 3  Additionally. it should 
be noted that the party consenting to the recording does not 
actually have to participate in the conversation or transaction. 8s 

long as he or she is present and his or her presence is known to 
the nonconsenting party.284 Thus if an informant consented to 
government agents videotaping a drug transaction in the infar- 
mant's room, but the informant merely introduces the government 
agent to the suspect and takes no part in the transaction. the 
consent and recording would still be valid. 

The use of reverse sting operations involves technical legal 
questions as well as sensitive policy decisions. The Army CID 
agent in the field should not be permitted to determine when or to 
what extent the government will become involved in supplying 
contraband to suspected drug dealers. On the other hand, the 
Army's absolute prohibition on the supplying of contraband by 
either agents or informants forecloses a needed and useful weapon 
in ferreting out dmg dealers. Far these reasons, consideration 
should be given to permitting approval of reverse sting operations 
an the same basis that  this article has proposed for the approval 
of consensual electronic surveillance. The vesting of this approval 
authority in the Commander, USACIDC, for operations occurring 
in the United States, and in the Regional Commander of CID for 
operations oecuring in overseas area6, will interpose a sufficiently 
detached and mature judgment. Also, specific guidelines, to 
include the four factors previously mentioned, could be promul. 
gated to aid these commanders in their decisions.2as Another 
advantage to having the same approval authority is that reverse 
stings involving consensual electronic surveillance could be 
authorized at  one time. 

C. PROTECTING THE INFORMANT 
The Government enjoys an important, but sometimes not fully 

exercised, privilege to protect the identity of its 8ources and 
*"State Y .  Jennin~s.  101 Idaho 266. 611 P 2d 1060 119801 (undercover agenu 

am behind two-way mirror from when  agents were 

54 



19871 ELECTRONIC SURVEILLANCE 

informants. This privilege is based upon Supreme Court prece 
dent*sa that has been incorporated into Military Rule of Evidence 
507: 

(ai The United States , . . has B privilege to refuse to 
disclose the identity of an informant. An informant is a 
person who has furnished information resulting in an 
investigation of a possible violation of law to a person 
whose official duties include the discovery, investigation, 
or prosecution of crime. Unless otherwise privileged , . , , 
the communications of an informant are not privileged 
except to the extent necessary to prevent the disclosure 
of the informant's identity.287 

Rule 607(ci goes on to provide several key exceptions to this 
privilege: 

Ili . . . No privilege exists , . , (Ai if the identity of the 
informant has been disclosed to those who would have a 
cause to resent the communication by a holder of the 
privilege or by the informant's own action: or IBi if the 
informant appears as a witness for the prosecution. 

(21 Testimony on the issue of guilt or innocence. If a 
claim of privilege has been made . . . , the military judge 
s h d  . , . determine whether disclosure of the identity of 
the informant is necessary to the accused's defense on the 
issue of guilt or innocence. Whether such a necessity 
exists will depend on the particular circumstances of each 
ewe, taking into consideration the offense charged, the 
possible defense, the possible significance of the infor. 
mant's testimony, and other relevant factors. If it a p  
pears , , , that an informant may be able to give 
testimony necessary to the accused's defense an the issue 
of guilt or innocence, the military judge may make m y  
order required by the interests of justice. 

(31 Legality of obtainmg evidence. If a claim of privilege 
has been made , . , with respect to a motion [to suppress 
evidence obtained as a result of an illegal search and 
se izure ] .  the military judge shall . . , determine whether 
disclosure of the identity of the informant is required by 
the Constitution. . . ,288 

'URavraro Y United States 353 L.S. 63 119611. 
MII R E n d  5071~1 

LL'Mil. R. Ewd 50lIcl 
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The rationale justifying this privilege is the government's need to 
obtain information about crimes while at the 8 m e  time protecting 
the informant from physical harm and reprisals.289 The privilege 
belongs to the government and not the informanr: the term 
informant's privilege is really a misnomer for what is actually the 
government's privilege in the informant's identity 280 

To obtain disclosure of the informant's identity, the defense 
must make B motion, since the military judge does not have a sua 
sponte duty to compel dis~losure.29~ No fixed rule on disclosure 
exists, and whether the judge wi l l  compel disclosure will depend 
on the facts of each The defense will generally seek 
disclosure of the informants identity in two situations: on the 
issue of the legality of a search and seizure, or on the issue of 
guilt or innocence. Only in the rare ease will the Government be 
required to disclose the identity of an informant on the issue of 
the legality of a search and seizure, because generally only the 
information provided to the authorizing official is relevant to the 
probable cause determination.293 The fact that the informant 
provided the information that led to the search, or, in short. was 
the mere tipster, is not alone sufficient to cornpel dis~losure.~~~ 

To compel disclosure and successklly suppress the evidence 
from B search, the defense must first make a substantial showing 
that a government agent made B false statement, either intention. 
ally or with reckless disregard for the truth, to the authorizing 
official.aes A confidential informant is not a government agent, 
and the fact that he lied to the government agent does not vitiate 
the legality of the search authorizationzea The false statement 

"'Rauiam 353 U S  BL 59. State Y Part Clinton Fishenea, 12 O h 0  St.  3d 114. 

"Mil R. Ewd 507Ibl Rou~om,  353 US. ac 59. 
Is Yd R Ewd. SO7lbl 121 and 131, which stale "upon monon of the accused " 
"sRouicm, 363 U S .  at 63 
"'Md R Evid 3111gl Ill. 
V h t e d  States v Coleman. 14 Y.J 1014 1AC.M.R. 19821 lgov~rnmenf not 

requmd fo mseioae identity of informant whore tip that defsndant had mien 
M-16 rifle providsd probable cause for search): United Stales V .  Adolph 13 M.J 
775 IA C M.R. 19821 lgovernment not required t o  discloae identity of informant 
r h o  provided tip that defendant had manjnana y1 his c a t  even though defendant 
clumed that informant m g h l  have planted the marijuana1 Unrted Stater V. 
Bennett. 3 Y.J. 903 IA C.M R.!. remew denied. 4 M J. 254 IC M A 19781 

->Md R Evid 3111gl 121 
Tolorado  v Nuner 465 U.S. 324 327 119641 White. J ,  ioined by Burger. C J , 

and OConnor. J .  cancunmgl, Franks v Delaware 438 U.S 154, 171 119181: 
McCray V. Iilmoia. 366 US. 300 119671. 
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must then be shown to be material.287 Only after these showings 
is  the defense entitled to a preliminary hearing on the issue.298 

At the preliminary hearing the defense must prove by a 
preponderance of the evidence that the false statement was made. 
After this fact is proved, the Government has the burden to show 
that the false statement wan not material.zn8 The dilemma for the 
defense is that they need to know the identity of the informant in 
order to prove that the agent lied to the authorizing official 
concerning what the informant told him or her. At some point 
during the hearing, if the judge feels the government agent is not 
being reliable or credible, the Constitution may require the 
disclosure of the informant's identity.300 Generally, the Govern. 
ment can preclude disclosure if the falsity was not material or 
was not necessary to a finding of probable cause.so1 Moreover. 
trial counsel may be able to preclude disclosure to the accused by 
first disclosing the informant's identity to the military judge. The 
judge, in an in camera proceeding, can then interview the 
informant without the presence of defense counsel.802 or with the 
defense counsel present, but sworn to secrecy. and without the 
accused's presence.SQ8 If the judge determines that the govern 
ment agent was being truthful or was merely negligent about 
what the informant said to him or her. then disclosure of the 
informant's identity would not be compelled.804 

The above proeedure places the accused at  a disadvantage 
because he or she usually cannot make a substantial preliminary 
showing to obtain a hearing without knowing and presenting the 
informant's testimony, which then will be used to show the 
agent's false statement. The in camera proceeding does. however, 
provide some protection to the defense against the lying govern 
ment agent. On the other hand, the procedure also protects 
"'Mil R. Evid 311181 121. 

r i  ,-. 
" Id .  
' F r d a  V. Delawars 438 U S  s t  170: McCray v IlLnorr, 388 U S .  s t  305, See 

gmsmily Umted States Y Colter, 15 M.J. 1032 iA.C.M.R 19831 (defendant made 
subatantid prelimin- showing of falnily and d r a r y  judge ahould have granted 
hearing on lsgiry of search authariaationl. 

UFranks v Delawue, 438 U.S. at 1 7 0  MeCray V. IUmola. 386 U.S. st 305, 
United State9 V. Od, 623 F.2d 540 (8th Cir. 19801 United States V. Cdaghan. 445 
F Supp. 1296 ID S.J 19781. 

"'Ssr g e n e d l y  Umted State8 Y. Hunter. 17 M.J. 738 IA.C.M.R 13831. 
YJnited States V. VareUa. 692 F.2d 1352. 1868 n.1 111th Cu 13821, Oainea v 

Hess, 662 F.2d 1364. 1386-88 110th Cu 19811: U n w d  States V. Ayda  643 F.2d 
244, 248-41 i5th Cir 19811; Hunter, 17 M.J. at 733-40. 

VJrvted States V. Ordonez, 737 F.2d 793, 809.10 19th Cir 19341; united States 
V. Andsraan, 509 F.2d 124. 729.30 19th Cir. 19741 
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informants from attempts by accused to threaten and coerce them 
into changing their testimony. Likewise. ongoing investigations 
are not compromised. Thus, the Government in most cases should 
be able to protect successfully the identity of the informant from 
disclosure on a suppression motion. 

The courts have been much more prone to require government 
disclosure where the issue is one of guilt or innocence.305 The 
courts have generally held that the identity of an informant who 
participates in the drug transaction must be disclosed.~'6 These 
holdings have sprung from the leading precedent, Raviam u. 
United States,so' where the government agents had the defendant, 
a suspected drug dealer, under visual surveillance as well as audio 
surveillance through an agent secreted in the informant's car At 
the time Roviaro sold the heroin to the informant, however, the 
transaction occurred away from the car and beyond the agents' 
surveillance. The majority of the Court held that the identity of 
the informant must be disclosed. even though the evidence clearly 
indicated that Roviaro already knew the informant's identity 

Little Consideration in this decision was given to the difficulty 
of otherwise detecting drug transactions. Accordingly, the dissent- 
ing opinion by Justice Tom Clark is more persuasive in writing: 

I t  is well to remember that the illegal traffic in narcotic 
drugs poses a most serious social problem. One need only 
read the newspapers to gauge its enormity. No crime 
leads more directly to the commission of other offenses. 
Moreover, it is a most difficult crime to detect and prove. 
Because drugs come in small pills or powder and are 
readily packaged in capsules or glassine containers, they 
may be easily concealed. They can be carried on the 
person or even in body crevasses where detection is 
almost impassible. Enforcement is therefore most difficult 
without the use of "stool pigeons" or informants Their 
use has long had the approval of the courts. To give them 
protection governments have always followed a policy of 
nondisclosure of their identities. Experiences teaches that 
once this policy is relaxed . . . its effectiveness is d e  
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strayed. Once an informant is known the drug traffickers 
are quick to retaliate. Dead men tell no tales.JQ8 

Based on this rationale, Justice Clark would limit disclosure to 
situations where the informant's identity is essential to a fair 
trial.308 The fact that  the informant was the sole participant in 
the transaction would not compel disclosure. In Justice Clark's 
opinion, the defenses raised in the majority opinion were pure 
speculation. Nonetheless, the lower courts have given little 
consideration to the unique nature of drug offenses. and have 
fallowed the majority's standard of whether the informant's 
identity will be "relevant and helpful" to the defense case. This 
standard will generally require disclosure of an informant who 
was a participant in a drug transaction. Despite this standard, the 
nature of the offense is still a factor and the prosecution must be 
fully prepared to demonstrate at  an in camera proceeding at  trial 
how disclosure will compromise an ongoing drug investigation or 
threaten the informant with physical harm. 

Where the informant does not participate in the transaction. 
but introduces the undercover government agent and witnesses 
the suspect sell drugs to the agent, the courts d usually require 
disclosure of the informant's identity as a material witness who 
could potentially rehut the undercover agent's testimony. The 
informant in this situation might be "relevant and helpful" in 
establishing an entrapment or mistaken identity defense.310 Where 
the informant would not he relevant and helpful to defendant's 
case, however, disclosure of identity would not he required, even 
though the informant witnesses the drug tran8action.s" Finally, 

"'Id at 66.61. 
"'Id e t  69. 
"'Gmrs Y. ness. 662 F.2d 1364 110th Cu 19811 linformanl potentidy relevant 

t o  mstaken identity rn drug d e l :  United States V. Silva, 580 F 2 d  144 15th Cir 
19781 Irelevant to mitaken identity defensei: State v Outlaw. 104 Wa. 2d 231, 
311 N.W'.Pd 236 1le611 Irelevant to rmstaken identity defense). Peapie v Cartro, 63 
App Div. 2d 891, 406 N Y S.2d 729 119761 lmformanf mceisary to rssolve agent's 
ereLbility where agent had stated mformant did not witness tho controM buy 
and the mformant's statement indmmd that  he Ldl. Commanwvealth Y. Herron, 
475 Pa. 46i .  380 A.2d 1228 119771 lrelevant to mistaksn idsntliy defense). 

"l-Umted States v Ruesotti. 746 F.Zd 946 12d Cr. 19841 leanfidentd informant 
WBS not rsievant on the issue of agent'@ e r d b l t y i .  United Ststis Y. Anderaon. 
621  F.2d 161 18th Cir lSSOl linformanl was not i e lwan i  t o  miifaken identification 
defense where the mformant had only witnessed m e  of a series of transactions of 
heraini: Cnited States V. Magruder, 511 F 2d 1268 15th Cir 19751 iidentlry of 
mformanr, who did not buy m y  of the heroin. hsd not pMieipated in any 
negotiations. and WBS only one of several wi lnesse~,  did not have to be dmiesed),  
.Tame, V. Stare. 280 Ark. 369 668 S.W.2d 382 118631 (no showing that miomant 
who witnessed d m g  distribution would be reievant. mformant had alaa been 
thmtened and his rssidence destroyed by firei: Howard V .  Stsm, 114 Ga. App 
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where the informant merely introduces the agent to the drug 
dealer, and then does not witness or hear any of the transactions, 
his or her presence alone is usually not sufficient to compel 
disciosure.8'2 

Even if disclosure is ordered, the Government may not neces. 
sarily be required to produce the informant for trial as a defense 
witness.~la In making disclosure, the Government need only 
provide the defense with the information on identity that is in the 
government's  possession.^'^ If the informer is an unknown, 
anonymous tipster, the Government could not possibly disdose 
his or her identity.315 The Government cannot deliberately fail to 
inform itself of an informant's identity in order to protect it from 
disclosure.3" Once the informant's known identification and 
location are provided, the Government must make reasonable 
efforts to produce him or her for trial.JIr 

Many times the prosecution is required to produce the infor. 
mant not only for the defense's case but also in order to perfect 
its own cme. Although as noted, Rule 507 expressly states that 
the privilege is waived when the informant appears as a witness 
for the Government, the informant can still be protected by 
limiting the defense's cross.examination. Many courts have held 
that the defense can be prohibited from inquiring into the 

208, 240 S.E.21 908 118781 lhtrddueing the agent and wifnersmg the sale were not 
eufficient to require dmlosurei: State V. Perez. 438 So 2d 436 1Fia. Dat .  Ct. App. 
19831 [not relevant to entrspmenrl 
"'United Stated Y Twmbs. 487 F.2d 88, 93 15th Clr 19741, State v Giichnet, 71 

I .C.  App. 180. 321 SE.2d 445 119841 IinlrOduClng and remainmg present d u m g  
drug transection8 were inauffieient Lo compel &dosure of Identityi: Lewandowaki 
Y State, 271 Ind. 4, 389 NE.2d 706 119781, G r a n e  V. State 134 Ga. App. 658. 
216 S.E.2d 636 119761 lmformlnt merely stood by and was not B matend Witneeel: 
People Y Pens, 378 N Y S 2d 452, 338 R.E 2d 149 119751 

"."Firzpstrick V. Procnnier, 760 F 2d 478 15th Ch. 19851 IpiOBeeutDi must make 1 
reasonable effort co prcduee informant when judge h s i  ordered &sclasurei: United 
States v Rutde, 550 F.2d 701 (1st Ca. 19771, Uniwd States V. Hart, 548 F 2d 798 
Igth Cir. 19181 

"%elf Y State. 420 So 2d 803 (Ala Crim App 19821, Yards v SLatc, 681 
S W 2d 188 ITsa. C r h  App. 18781. 

"'United States v R w J u a r r r  468 FZd 1015 19th Clr 19721. S t a l  V. Tumer, 
543 S W 2d 270 IMo. Ct. App. 19761 [holding thst  y1 the absence of a s h o m g  that 
proweutm connived to pmure abrence of mformanf. no af fmst ive  duty existed 
to search far mformanfl. 

'"United S t s m  Y .  Oropeis. 275 F 2d 568 17th Cir 19601: People Y W h w ,  5 7  
App Div 2d 987 895 R.Y.S.Zd 7 3  119771 

'"See ivpm note 813 In light of United States Y Valenruela.Btmd, 458 C.S 
868 119821. the Government could argue Lhsf the mformant would not have to b 
produced at trial unlesa the expected LeiLmmny wan bolh material and favorable 
Lo the defense 
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informant's present address, location, or employment.~l8 In these 
situations, however, the Government can neither conceal the 
informant's true identity318 nor prevent the defense from inquiring 
into the bias and motive to lie, such as by any pay, immunity, or 
leniency the informant may have received from the Govern. 
ment.820 Likewise, the Government must disclose all the infor. 
mant's prior statements. which can then be used to impeach his 
in-court testimony.32' 

The above problems of protecting the informant from physical 
harm, from testifying at  trial, and from undergoing cross. 
examination and impeachment can best be accomplished through 
the use of a wired informant and the recording of the illicit drug 
transaction. With a wired informant, the defense will not be able 
to make any showing that would attack the veracity of a 
government agent who used this form of evidence to obtain a 
search warrant. To obtain a valid search warrant based upon the 
word of an informant. the authorizing magistrate will consider 
both the informant's basis of knowledge and veracity in determin. 
ing whether probable cause exists.$** Electronically monitored 
conversations between an informant and B drug dealer will satisfy 
both the basis of knowledge and veracity prongs necemary for a 
valid search wmant.Sa8 In this manner, the informant will never 

"'Uruftd States Y Smith. 780 F 2 d  1102 14th Cr. 19661 (defense muat show chat 
the addreas and present location of the informant IS highly relevant before 
Government can he eampeued ID mselose them. even where identity of informant 
IS howni ,  United Stales V. Napohrano, 761 F 2 d  135, 136.39 12d Cr. 19851. errs 
652 F. Supp. 466 1S.D.N Y. 19821 ithe defense has no right to inqulre into whether 
informants were in the federal Witnebs Proteetian Program, bffsuse &dosure of 
such miormation would endanger informants' 9sfefy1. United States v Toner. 728 
F.2d 115, 122 12d Clr 19641 leross-examination mto informant's lessma for f ra t  
c o m g  t o  the FBI were proprly barred. since this mquiry would hsve jeopardized 
other ongamg invertigationsi: United States V. VareUa. 692 F.2d 1352, 1355 111th 
Cir. 19821 [trial judge pmpsrly barred defends  e ross -exmatmn from i n q u m g  
into informants names, occupations. home and hurlness addresses. and the name8 
of eases in which they had preilously testified. where such mformstion would 
endanger the physical safety of the mfomante and th& farmheil 

"'Smth V. Maryland. 390 U S  129 llSS8l 
"OUnifed S f s l s  v AIvarez.Lopex, 559 F 2d 1156 19th Ck. 19771 !great latitude 

should be gxanted info cross-eraminmg professional informant far bias1 Harris V. 
United S f a l s  671 F 2 d  365, 366.61 I i n q u b  should he allowed lnlo how much 
lnformanl padl.  
'#'Jenekr Act 16 U.S C. 8 3500 119621: Fed R. C r h .  P 16lb1. 
"'Spmeh Y United Starer, 393 U S .  410 119691; A@= v Texas. 378 U.S. 108 

119641. These factors remsln relevant under the "totaiity.of.the.errcumlLanCls" test  
t o  determine the v h d i l y  of B search warrant announced m Illvlois v Gates. 462 
U S  213 119831 

"*SSLale V. Iverson, 384, XU'2d 618, 623-24 1S.D. 19661 lprabahle C B Y ~ ~  far 
reareh of defendant's residence WBI provided by unnamed confidential mformanl 
who turned over mar~juana and tape recording af drug transaefmn with d e f m  
dantl, Stsfe Y. W&er, 688 P.2d 1213, 1217 IIdaho App. 19841 IBumsft, J.. 
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have to be produced an a suppression motion and the informant's 
identity can be protected from both the judge and the defense. 

Likewise, the defense will be at  a loss to show how the 
disclosure and production of the informant will be relevant or 
helpful to the defense's case on the merits. The issues of the 
credibility of the informant, the identity of the defendant, and 
entrapment will be completely eliminated through the use of a 
tape recorded drug transaction. No doubt, this evidence will lead 
to increased guilty pleas in drug cases. I t  also will relieve the 
Government of the unseemly role of having to vouch for a "dirty" 
informant. These advantages. in turn, will further aid the govern 
ment's efforts to recrxit informants. 

The Government and the Supreme Court recognized these 
advantages in 1962 in On Lee v. United States.324 As previously 
discussed, this ease involved On Lee's incriminating conversations 
concerning opium sales with the dirty informant, Chin Poy, who 
wore a concealed body microphone which transmitted the conver. 
sations to government agents. Although Chin Poy did not testify 
et  trial, the conviction was sustained based an the testimony of 
the government agents. Justice Jackson, writing for the Court, 
commented on this trial tactic: 

The normal manner of proof would be to c a l l  Chin Pay 
and have him reiate the conversation. We can only 
speculate on the reasons why Chin Poy was not called. I t  
seems a not unlikely assumption that the very defects of 
character and blemishes of record which made On Lee 
trust him with confidences would make a jury distrust his 
testimony. Chin Poy was close enough to the underworld 
to serve as bait, near enough the crimmal design 80 that 
petitioner [On Lee] would embrace him as a confidante, 
but too close to it for the Government to vouch for him 
as a witness. Instead the Government called agent Lee. 
We should think a iuw orobablv would find the testi. . . .  " 
mony of agent Lee to have more probative valve than the 
word of Chin Poy.s2* 

This issue came before the Supreme Court again in Lopez u 
United where an IRS arent taeed the defendant's 

concurrmg ~peeiallyi (probable e s u ~ e  for r e a c h  of defendant's reaidence was based 
on anent's electmnic monitorinn of informancr CODYBISB~~OO with defendant about 
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attempted bribes. The Court upheld the tape recording and its use 
as evidence at  trial. In a concurring opinion, Chief Justice Warren 
asserted, that, without the recording. the trial would be the 
agent's word against the word of the tax evader.337 The agent'a 
reputation for truthfulness would be injured and he would have no 
way to refute the defendant's denials or claims of entrapment.328 
Chief Justice Warren, however, would not allow recordings to be 
used as B trial tactic to obviate the government's necessity to call 
a dirty informant as a witness, such as was the case in On Lee. 
Instead, he would have permitted recordings only to corroborate a 
testifying witne~s.3~9 

The issue surrounding the use of this trial tactic was resolved 
in United States u. White,330 when the dirty informant, who had 
consented to the transmitting of defendant's narcotics deals, 
could not be located for trial. Instead, the agents who listened to 
defendant's narcotics deals testified, and defendant's conviction 
was upheld. Justice White pointed out the advantages of eke. 
tronic surveillance to the Government and the informant: 

An electronic recording will many times produce a more 
reliable rendition of what a defendant has said than will 
the unaided memory. , . , I t  may also be that with the 
recording in existence it is less likely that the informant 
will change his mind, less chance that threat or injury 
will suppress unfavorable evidence and less chance that 
cross.examination will confound the testimony.331 

In this case, there was no defense evidence that the Government 
had connived with the informant to thwart his location and 
production at  trial. 

Since these decisions, the use of informants and electronic 
surveillance in drug cases, even without the production of the 
informant, has become more common in civilian courts. The 
rsquirements for the admissibility of the tape recording have 
become less stringent. A strict chain of custody is not needed, but 
one should be maintained to rebut potential challenges of tamper. 

The authentication of the recording does not require the 

"Id st 442 IWmen, C.J.. eoncunmgl. 
""id. 
 id at 44s n.3. 
"'401 U S  743 119111. 
li id 81 163. 
"'Sss gsnsmliy Unfed States Y. McMdm. 50s F2d 101 lSth C i .  19741 (case 

eontrvna B ehecbhst of slamenis that  me more than sufident t o  lay a p m p r  
foundation for ths admissibility of tape recording of converastion between 
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informant's testimony. Moreover, the right against se1f. i~ 
crimination is not violated by compelling the accused, even m 
open court, to provide voice exemplars for purposes of identifying 
him or her as a party to the eanversation.333 The recording's 
admission without the informant does not violate the hearsay 
evidence mie or the confrontation clause, because it is the 
accused's words that me relevant and being introduced as 
admissions, and not the words of the informant.334 The requisite 
validity and voluntariness of the informant's consent can be 
demonstrated solely through the testimony of the government 
a p n t  who obtained the consent.S35 

Inaudible portions in the tape recording do not render the whole 
recording inadmissible.386 Even if the whole recording is cam- 
pletely inaudible. the informant who was a party to the convers~. 
tion may still testify 8s to what was said.33' Consequently, the 
government has nothing to lose, and much to gain. by wiring an 
informant end attempting to record the drug transaction. 

IV. CONCLUSION 
This article has attempted to demonstrate that the secretive 

and victimless nature of drug offenses require criminal investiga. 
tors to resort to the use of informants, deception, and electronic 
surveillance to penetrate drug distribution networks. Drug investi- 
gatore also need technological aids and sophisticated listening 
devices to determine the full extent of dmg conspiracies, as well 
as to corroborate and protect informants. 

Although many drug dealers in the Army appear to be 
relatively smalhcale operators. the magnitude of their dealings 
will never be fully known without the use of informants, and in 
appropriate eases, the use of noneonsensual wiretaps and bugs. 
Despite the administrative burdens of noneonsensual surveillance. 
the courts are becoming increasingly receptive to their use in 
lareescale drug investigations. 

informant and drug dealer], J C u r  siipm note I 4  $5 7.0EllI 121 
"'United States Y Akgun. 15 M J 710 IA C M R 19841. prf w m i r d ,  20 >1 J 

319 IC M A 19851, United State8 \ Chandler. 11 Y.J 618 IA C Y R 15831. Stale 
Y Morton. 684 S W 2d 601 1\10 Cc App 15851 

" ' J .  C u r ,  supra note 1 4  8 3.G514l[al[~I, at  56-57. S I *  &D Unlred Srares ,, 
Chmvala. 714 F.2d 1271. 1275.76 l l f h  Clr 15841 

"'J C u r ,  u p m  n o ~ e  44 I 3 051411sll~1 sf 96.57 
'"McrW1ian, 508 F 2d 101, Morion. 684 SW.2d 601, State Y Dunavant, 614 

" 'J .  C u r ,  ~ u p m  note 44. 8 lGSI41. at 450 
S W 2d 685 M a .  C t  App. 19841 



19871 ELECTRONIC SURVEILLANCE 

To further combat drug abuse, the Army should repeal its 
regulatory prohibitions against supplying drugs to suspected drug 
dealers. The u8e of "revem sting" operations in drug cases is 
fully accepted by the courts as a necessary weapon to combat 
drug distributors. 

The Army should make more effective use of informants in 
penetrating drug rings. First, a regulation should be promulgated 
requiring all soldiers to report the known drug abuse of others. 
Second, informants should be fully utilized in "reverse sting" 
operations, wen to the extent of supplying drugs to ongoing 
suspected drug dealers. Third, greater effort should be made to 
protect informants. The best way to protect informants is by 
equipping them with concealed transmitting or recording devices. 
In this manner, the Government may not need to produce the 
informant for trial. This greater protection should result in more 
informants being willing to cooperate with the Government. 

Unquestionably, the above recommended use of informants and 
electronic surveillance will require upgrading and increased train. 
ing for CID agents and Army prosecutors. I t  will also be 
expensive. The average cost in the United States for conducting a 
nonconsensual electronic surveillance in 1985 was 836,493.3s8 
Nevertheless, greater use of informants and electronic surveillance 
will attack the supply side of the drug problem. 

Beyond the consideration of cost, however, the Army has an 
almost moral obligation to attack the supply side of the drug 
problem as vigorously as it has attacked the demand side through 
the use of compulsory urinalysis. Society has always believed that 
the purveyor of illicit drugs is more culpable than the user.88Q 
Moreover, the use of electronic surveillance and informants should 
infringe on the rights of only those reasonably suspected of 
dealing in drugs, whereas compulsory urinalysis inspections in- 
trude upon every soldier's privacy. Finally, the vigorous use of 
informants and electronic surveillance, in conjunction with the 
continued use of military inspections and compulsory urinalysis, 
provides the mast promise of achieving the Army's goal of the 
total elimination of drug abuse. 

"'Admini atrstive Ofliee'a Report on Appkalions for Orders, w p r o  note 100, sl 

"'GTBBCBI maximum punishments me provided for drug dealers in the d r i u y  
6 .  

than for users. MCM. 1984, Part Iv. pme w e .  
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IXTERNATIOSAL LEGAL 
IMPLICATIONS OF THE 

STRATEGIC DEFENSE IKITIATIYE 
by Major John E. Parkerson, Jr.' 

I. AN INTRODUCTION TO THE 
STRATEGIC DEFENSE INITIATIVE 

In  a televised speech on March 23, 1983, President Reagan 
introdueed a new element into the "stratepic calculus" that for 
many years based the defense of the United States, and the 
deterrence of nuclear war, on the strategy of Mutual Assured 
Destruction(MADl.l The new element is known officially as the 
Strategic Defense Initiative ISDI). Detractors labelled the pro. 
posal "Star Wars." The President called the proposal a "vision of 
the future which offers hope"-a proposal to use defensive 
measures to counter the Soviet Union's strategic nuclear missile 
threat.? Accordingly. the President stated "I am directing a 
comprehensive and intensive effort to define a longterm research 
and development program to begin to achieve our ultimate goal of 
eliminating the threat posed by strategic nuclear missilead's 
Significantly, the President stated that his proposal was consis. 
tent with U.S. obligations under the Anti.Ballistic Missile (ABM) 
Treaty? no other treaties were mentioned. 

*Judas Advmate GeneraYs Corns. United States Armv Currentlv asaimed 8s 
lmtrueior,  Department of Law. iJnited State8 Military Academy: n e s i  Paml 
Formerly aasigned 88 Legd Lmaon Officer, CINCUSAREUR LNO, American 
Embasey. Bono, Federal Repubhe of Germany, 1985.1986: Attorney internatiand 
Law Division, HQ USAREUR. Heidelberg. Federal Republic of Germany. 
1981-1983, Asemrant Staff Judge Advocate HQ CECOY. Fc. Yonmouth, Yew 
Jersev. 1978-1981. B.A mama cum laude Emorv Umvsrrifv 1974. M A  
iDiplornatic Hiitaryl. Emory U>versiry, 1975, J D.. E&ry Univer&l976 M.A 
llnternstiond Relation&tretegc Studied Barton Umversity. 1986 Completed 
the 34th Judge Advwate Officer Graduate Course. 1986 Member of che Bars of 
the State of Gearga and the Suprema Court of the United Stales. Author of 7ha 
Sfahoning Agiaemenls and Their I m p a t  at the Federal German Lwei  A Bonn 
Pwsoective The Arm" L e v e r .  F e b r u m  1966. at 8 Ths arlicle IS based Y D O ~  a 
the& submrted in partrsl.satisfacfion.af the requirements of the 34th  judge 
Advocate Officer Grsduate Course 

Pmstdenr's Speech on Military Spending and a New Ditensr. N.Y. Timer. 
Much 24. 1883. at 20. COI. 1 [hereinafter Pssident's Speech] 

' 7 2  

' Id.  
'TIsBty m t h  the Urvon of Soviet Socialist Repubbcs on the Lum~af~on of 

Antl-Ballistic Mimils Systems. May 26, 1972, Udtsd  States.USSR, 23 U S T .  
3435, T l .A  S. No. 7503 leffeetlve Ocr. 3. 18721 [hereinafter ABM Treaty] 
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SDI presents many complex international legal issues that 
cannot, and will not, be resolved by a simple application of 
principles of treaty interpretation. SDI's impact on international 
agreements, paliticaldrategic arms control processes, and global 
ordering mechanisms cannot be considered apart from each other: 
they are interrelated concepts. This article will show the interrela. 
tionship between policy and law in this area, thereby permitting 
discussion of SDI in several areas that previously have not been 
developed. Domestic statutory constraints generally we not 
discussed. 

A. STRATEGIC CONCEPTS 
Mutual Assured Destruction (MAD) in one form or mother has 

formed the basis far the United States' strategic nuclear strategy 
for the past twenty years or so. Under MAD, both superpowers 
theoretically deter each other from launching a first strike by 
assuring that sufficient numbers of the attacked country's strate. 
gic missile farces will survive m attack 80 that it cm retaliate 
massively against the attacker's homeland. This theory, to work, 
would require the U.S. and the USSR to remain undefended, so 
that each side would know that if it launched a missile attack 
against the other, the attacked force would be able to destroy its 
homeland in reprisal.' This idea provides the strategic "stability" 
that exists between the two superpowers. 

American leaders were not happy with B strategy based on a 
commitment to "mutual vulnerability" and the fear of mutual 
annihilation; but, in view of the nuclear stalemate, it generally 
was accepted as the only practical solution. Still, policymakers 
wished for an escape from the strategy. Dr. Henry Kissinger's 
remarks in Brussels in 1979 were typical of the feelings of 
many: " I t  cannot have occurred often in history that it was 
considered an advantageous military doctrine to make your 
country deliberately vulnerable . . . . Now we have reached the 
situation so devotedly worked for by the arms control community: 
we are indeed vulnerable."@ Kisslnger went an to criticize the 
MAD doctrine an two grounds: "[Tlhe Soviets do not believe it, 
and . . . we have not yet bred a race of supermen that can 

'Bureau ei Rlbbc Affaus. U S .  Dep't oi Stam, Special Rep. KO. 129. The 
srrategie Defense lnmsfive 1 119851 [heremafter S p e d  Repartl, H m a r d  Nuclear 
Sfvdy Group, Livmg w f h  Nuclear n'eapons 89 91 119831. 

*Dr Kmsinger'i remarks were made st a conference m Bmisels spomomd by the 
Center for Strmegle and International Studms. Georgemun Uruveraicy. under the 
theme: "NATO The NBXC Thrrfy Years," quoted in ThdLaye, No F a n r r y  in US 
Stmlspc Drtmse Initziutire. Pac. Def. Rep 79 [Dee. 1984 Jan. 19851 
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implement it . , , I t  is absurd to base the strategy of the West on 
the credibility of mutual suicide."' 

By the early 198O's, several trends suggested that continued 
longterm dependence on offensive forces no longer provided a 
stable basis for deterrence. The chief threat to United States 
dependence on MAD was the Soviet Union's improvement of its 
ballistic missile force.@ By 1980, the USSR possessed a force that, 
in a surprise attack, could eliminate a large part of the US. 
missile force and the leadership stmcture that commands it, 
thereby critically threatening American power to retaliate.e 
United States officials saw this as proof that Soviet leaders had 
abandoned MAD, if indeed they ever had accepted it, and that 
they were determined to acquire a missile force that could destroy 
the military power of the United States in a first strike.I0 

General John W. Vessey, Jr., former Chairman of the Joint 
Chiefs of Staff, stated that the Soviet Union can now destroy 70 
to  16 percent of our Minuteman missiles in a surprise attack." 
Recent improvements in the accuracy of Soviet warheads have 
left the land.based leg of the U.S. strategic triad's in such a state 
of vulnerability that American Minuteman silos can be destroyed 
by a missile landing et a distance of 250 yards, even it they have 
been "hardened" by tons of concrete and stedla These Soviet 
improvements become even more ominous when one considers the 
missiles' potential for destroying not only U.S. missiles, but also 
American launch.contro1 centers and the communications links 
that would relay the President's orders concerning when and how 
to execute a counterattack." The US. air-based leg of the 
strategic triad is even more vulnerable, and the submarinebased 
leg. standing alone, is regarded as ineffective to attack "hard. 
ened' land-based targets.'S One thing is clear: the capabilities of 

' I d  
' S p e d  Repart. mpro note 5 at 2 
"R. Jssrraw. HOW t o  Make Nudeill Weapons Obaoiete 18 ll9SSl. Jastrow is the 

founder of U A S A I  Institute for Space Studies and Professor of Earth Scrences at 
Dartmouth College. he i i  a pnme mppartsr of SDI within the scientific 
comulu ty .  

'Old 81 20 
' I d .  
'The "strategic trisd' eonsiila of the land-based leg. prmarily ltrareglc 

masiler. the =-bared ieg, prmarily sneienc E-52s and air-launched m i s e  missiles: 
and the aes-based leg. prynardy submarinp.launched b&sm mssiler ISLEMII. 

InR Jantraw. supra noes 9, at  20 
% ( , A  _* 0 7  
.I L.l .I. 

"Id si 21.25. Those holding clur view state that, although the svrvivabhfy of 
the Trident submarine maheii it an excellml deterrent to a Soviet attack, B missile 
launched from a submarine i s  relatively ma~curate. while it hsa the ability LO 
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the Soviet ballistic missile force are far beyond any level needed 
to maintain a deterrent against a U.S. strategic missile attack. 
Simultaneously, the USSR is supplementing its offensive missile 
improvements with extensive development of "active" defenses, 
to counter U.S. retaliatory forces: and "passive" defenses, to 
amure survival of a greater portion of the Soviet population.'b 
These frightening developments indicate a movement away from 
any thoughts that actually fighting a nuclear war is "unthink- 
able." 

President Reagan. faced with this threat, determined that 
continued long.term dependence on otfensive forces. as predicated 
by MAD, no longer provided a stable basis for deterrence. The 
options tor a U.S. response to the threat had become extremely 
dangerous, reduced essentially to a "launch on warning" 
SDI appeared as a strategic reaponse to the paradox. President 
Reagan envisioned the contemplated defense as a kind of shield 
between the U.S. and its enemies to protect against nuclear 
weapons-a defensive system that could intercept and destroy 
attacking ballistic missiles in mid.fight.'a 

In April 1983, the President ordered two intensive studies, to 
explore concepts and technologies that hold potential for a reliable 
bellistic missile detense, and to examine policy strategies related 
to those technologies.'g The Defensive Technology Study Team. 
headed by former NASA Administrator Dr. James Fletcher. 
submitted its report to the Department of Defense in October 
1983.20 In March 1984, Secretary of Defense Caspar W. 
Weinberger announced the establishment of the SDI program. Air 
Force Lieutenant General James Abrahamson, then Associate 
Administrator for the Space Transportation System at NASA, 

destroy c m e i ,  it is not Lkeiy 10 land close enough to destroy a "hardened ' or 
proleefed target. C a m / m g  the sriafegc "wivg-ng' m e  step further, d the 
USSR launched an aLack againsf U S  military silos while avoiding i t s  cities rhe 
u S would be deterred from lavnchlng ica submarine m m i i e 8  agunrt Soviet 
m reprissl. since the USSR could be terrain Lo respand by attackmy US. 
wlfh IB hugs arsenal. An sddhiond drawback of the Trident 1s I t s  h t e d  ab 
when submergcd, to commumcate with ~ f i  command and e m l i d  S D Y ~ C ~ ~  See 
gsnriiiy id et  23-27: H w a r d  Nuclear Study Group. supra note 5, at 174.16 

3pecial report, 'UP" note 5, 06 2 
,Launch on w m g  18 B policy of desperation. since i c  13 a "hmr.fng& 

respanre to the fear rhat no retahatory force wdl remaul after a hontde fvsl s t r l e .  
Sea p e n e d i y  Hanard Nuclear Study Group. supm note 6 .  at 172 176.17, R 

A 19 IJm-Feb. 
19SSI. Yonas & Berhe, Can Star Wars .Uake We Sa/#/. Sei Dig. 31-32 ISeptembEr 
19851 

Jartrow SYpm note 9. Sl 3s 
'.Pmridsnt'r Spmch s u p m  nole 1 
"Abrahamson, The Stmrgie Defense h i a m i s .  A m y  R D 

'Abrahmsan. supra note 19, at 19 Yanar & Belhe supm note 19. et  32 
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was named to manage the program.2' The Strategic Defense 
Initiative Organization was created to develop and implement a 
research program far ballistic missile defense, which would 
incorporate current defensive technologies with the new ones 
proposed in the study report.22 

B. 0 VER VIE W OF THE STRATEGIC 
DEFENSE INITIATIVE 

The SDI program is a 1ong.term effort in four phases. The first 
phase, lasting until the early 199Os, will consist of "research." At 
that time. decisions could be made on whether to begin engineer. 
ing development of specific weapom. Assuming a decision to 
proceed, the second phase will focus an systems development- 
designing, building, and testing prototypes of actual defense 
components. The third phase will be a transition period, with 
incremental deployment of defenses, presumably by both the U.S. 
and the USSR. At this stage, the two countries could negotiate 
significant reductions in offensive missile farces. Finally. the 
fourth stage will be reached when defense deployments are 
completed or offensive missile forces reach their negotiated low 
point.23 

Perfect defense was not deemed necessary. Instead. three 
ultimate goals emerged from the SDI studies. First, the program 
seeks to identify options that will be sufficiently effective and 
affordable to eliminate the military utility of a nuclear first-strike, 
and thereby enhance crisis stability. Under this concept, U S .  
defenses need only be sufficient to guarantee the survival of most 
U.S. retaliatory forces-key missile silos, Trident submarine pens, 
air bases, and command and communications. In this manner, the 
Soviets will be unsure of the extent of the nuclear retaliation they 
will face if they launch a first strike.%' Second, the program seeks 

'Abrahamson. iupm note 19, at 19. Yonas & Bethe. svpm note 19, at 32. 
LYanar 8. Bethe supra note 19. at 32. 
l l T ~  'a 
"Thillaye, aupm note 8 ,  BL SO Rofersoi WAam Baugh. B phyeiast and po l i t id  

acisnrisf, has erp lmed  it thus 'The intent in hvilding such a defense IS not t o  
eehleve psdeetion m the form of zero enemy penetration. b u t  to reduce enemy 
penetration to the point that my a t m i  i8 detened by U ~ E B ~ L Q L D L ~  shout ice 
effeeta" W. Baugh, The Politice of Nuclear Balance, quoted in J. PourneUe & D. 
Ing, Mutual Assured Survival 34 118841. See p n r m l l y  R. Jaariow, supm note 9. at 
16.18. J Povmelle & D log. supra, Bt  97.98: Yonas & Beths. dupm note 19. at 32 
The Stale Department also has stated the principle horn a different mgle "We 
would deter n potential nggreasor by making it elear that we could deny him the 
glina he might othemme hope to a c h m  rather than merely threatemng him vlrh 
C O S ~ S  large enough TO outweigh those gains." Special Raporl, svpm nota 5 ,  at 6. 
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to create a situation where, in the unlikely event nuclear weapons 
were used in spite of ballistic missile defenses. damage to lives 
and property to some extent may be limited.26 Third, SDI seeks 
to create both military and economic incentives for negotiating 
offensive force reductions by reducing the value of offensive 
ballistic missile forces.2b Administration officials also hope that a 
ballistic missile defense could provide some security against any 
"remarkedly illdisciplined~ third world country that may obtain a 
nuclear explosive device in the future.2' 

The U.S. Administration focuses on the initial phase of SDI 
and, therefore, views it as a "research" program with a purpose of 
exploring technologies so that future U.S. Administrations will 
have technical options an whether to develop and deploy strategic 
defense systems.28 The Soviet Union, on the other hand, views the 
SDI program as a whole and 818s a U.S. threat that begs a Soviet 
response. Predictably, Soviet comments have been negative. 
Then-President Yuri Andropov, responding to President Reagan's 
SDI proposal, summarized the Soviet position: 

On the face of it, laymen may find it even attractive as 
the President speaks about what seem to be defensive 
measures , . . . In fact the strategic offensive farces of the 
United States Hill continue to be developed and upgraded 
at  full tilt, and along a quite definite line at  that. namely 
that of acquiring a first nuclear strike capability. Under 
these conditions the intention to secure itself the possibil. 
ity of destroying with the help of antiballistic missile 
defenses the corresponding strategic systems of the other 
side. that  is of rendering it unable to deal a retaliatory 
strike, is a bid to disarm the Soviet Union in the face of 
the U.S. nuclear threat.$$ 

>'Thdaye. supra note 6 .  m 80. 
"Id 
'George A Keyworth 11, Science Advisor t o  the President, quoted in Thlaye .  

sup'" note 8 ,  st 80 
"U.S Dep't af Defense. Soviet Mfirary Power, 1985, st 136. Special Report. 

S Y p m  note 5 ,  81 4.  
*'Pr&denf Yuri Andropov. quoted cn Bundy, Kennan MeYunars & S m t h  Tho 

Pwsidrni's Choice Star Wars or Arms Cantmi. 83 Foreign Affavr 271 11984-851 
Marshal Serge, Akkomeyev. Soviet Chief af General Staff. srafed that "the 
essence of the American Star Warn program boils d o m  t o  the treacherous aim of 
givvlg the Umted Srates the potential to m&e B first nuelear strike s t  the Soviet 
Urnon with mpvmly  and deprive it. by creating a national anfimisslle defense. of 
rhe opportunity to m&e B retdstary s trhe"  Waih Post, Oct 25,  1981, at 24,  
CD1 1 
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The Soviet Union. because of its distNst of U S  intentions, thus 
views SDI as part of a developing American first.strike capability 
that creates, rather than remedies. strategic instability. The 
corollary to this viewpoint has been stated by Marshal Sergei 
Akhromeyev, chief of the Sal.iet general staff: namely, that the 
USSR must react to SDI by expanding its own ballistic missile 
defense program and by deploying increased numbers of offensive 
missiles so that  the USSR will be able to saturate and thereby 
overwhelm American defenses.30 Whether SDI will have the 
actual effect on Soviet policy enunciated by the Kremlin, or the 
effect, desired by U.S. decisionmakers, of encouraging ballistic 
missile reductions, remains to be seen, 

C. TECHNOLOGY ASSESSMENT 
A brief summary of the technological development is necessary 

in order to assess the legality of the proposed systems and to 
understand the impact of ballistic missile defense technology upon 
MAD. The United States began formal efforts to develop a 
missile defense system in 1956 with the Army's Nike.Zeus.Sl The 
system used four radars to track an incoming missile and guide 
the intercepting missile. I t  actually intercepted a mssile during a 
demonstration in 1962, but was never depioyed.32 A more 
advanced system, the Nike X, subsequently was researched but 
never deployed. In  1967, President Johnson instead ordered 
deployment of the "Sentinel" system for area defense of the U.S. 
against small missile attacks such a8 might be within China's 
capability.38 

Sentinel never was deployed, and in 1969 President Nixon 
announced the decision to replace Sentinel with a system called 
"Safeguard." Safeguard was the first Americm anti.ballistic 
missile IABMI system ever actually built, and it had its prob. 
lems.a' The system used basically the same components as 
Sentinel. I t  was land.based and consisted of radars, launchers, 

'Owash. Post, Oct. 19. 1586. at 14, col. 3. 
' N .  Palmar, Strateme Weapons: An Introducrian 60 119711 Aa early as the 

1940s. atomic bomb pmneer J. Robert Oppenheimer urged the world t o  work on B 
d e i s m  sgmst lus creation. argumg it was a moral as w d  8s s~rategx  
imperative. Chnstim Science Manitor Nou. 4, 1986. at 29. co1 4. 

"ABM. An Evaluation of rhe Decision to Deploy an Annbdhsnc M a d e  
System 3 1A Chayes & J. U'lssner ed 15691 lhereinafrer Chaps &Werner]. 

" I d  at  4, N. Polmar. supra note 31,  BL 60, Smoke, The Ewiunon of Amencan 
Defenm Paliey. in American Defense PoUcy 121 IJ. Reichut & S Srurm ed. 19811 

W e e  genmiiy S Huntington. The Stmeme Imperstwe. New Pohcrs far 
Amernem Saevrity 152-63. 166.51 115821, Chayes & U'iesner ~ u p m  note 32 sl 4 
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and two types of interceptors with nuclear warheads.85 But, unlike 
Sentinel, which was intended to provide point defense of Amsri- 
can cities, Safeguard was intended to provide paint defense for 
Minuteman silos. Partially for this reason, public support never 
rallied, since defense only of d o s  was viewed as a rather modest 
effort. Also, serious flaws in the s p t e m  made it possible far an 
innovative attacker to defeat Safeguard at  B reasonably low 

The planned use of nuclear warheads further contributed to 
the lack of support for the system.s7 Add to these factors the 
general pressure on Capitol Hill to reduce mihtary spending in 
1969 and 1970, and one can 888 why Safeguard barely passed 
through Congress.3b 

Soviet ballistic missile defense efforts probably began dhartly 
after NikeZeus. In 1964, the Soviets displayed an anti.ballistic 
missile which NATO labeled the Galosh. Galosh missile launchers 
and associated radars subsequently were deployed around MOS- 
cow. Within three or four years, the system consisted of large 
associated radars and 64 interceptor missiles, with one or two 
megaton nuclear warheads and an estimated range of 200 miles.39 

Ballistic missile defense development, therefore, was not hstori- 
cally an exclusive U S  monopoly. 

During this period, the issue of whether to deploy a missile 
defense system was vigorously debated.40 There were five classes 
of anti.baliistic missile defense arguments advanced, most of 
which essentially are the same heard today: the system would not 
work whether or not It would work, it was not needed; it would 
destroy the stability of deterrence; it would mean a threat to 
particular lacdities chat it defended; and it was a project 
encouraged by, and for the benefit of, the military industrial 

g% Hunlmgton. ~up'pm note 34. at  152-53. 156.67 The two msades were the 
Spartan designed to vltercept m outer space. and the Spnnr. desipled to intercept 
aarheads near the ground. Chsyea & Wiesner, supra nore 32. a t  1. Smith, L r g d  
Implieneons of e Space-Based B d i i l i c  Mir~i l s  Defense, 15 C d  R Inr'l L J 6 2  
5 4  i l ' l R i l  ~ ~~ 

"S. Huntington, auprn nors 34, at  152, 157 
'Safeguard cauid not be tested in an operational mode becsuae the 1963 LimiIed 

Test Ban Treaty banned nuelear terfr v1 the atmosphere and m outer space and 
hecause. 11 ever used, the nuclear explosions v1 the atmosphere could cause 
c a m d r i e s  on the ground and disrupt radars, computers and communlc~tioni 
reaulred IO amrate the swtem Smith s u m  note 3;. at  54 see inha text 
acfompanymg'nolei 316-54. 

"S Huntington. supra note 34, at  l E 3  
"pi Polmar, supm note 31 BI 60. 
"Grey A .Vm Debolr on Baflirnr M ~ a i i k  Dofsms, m American Defsnas Pahey. 

SUP" natr 33. BL 460 
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complex.41 These arguments prevailed and the ABM treaty, which 
wa8 supposed to impose the status quo of MAD by prohibiting 
the proliferation of missile defenses, was signed in 1912 at the 
peak of detente.42 

AB discussed earlier, subsequent changes in Soviet offensive 
and defensive capabilities invalidated much of the anti.ballistie 
missile defense argument.48 Also, President Reagan is not today 
hampered by the antimilitary industrial complex arguments of 
the Vietnam era; he has been largely ~ u c c e s ~ ~  in arguing far 
Congressional approval of exotic defense programs.44 But most 
important, recent advances in ground.based and spacebased 
component technology have led many people to believe that a 
defense to the enhanced Soviet threat is now feasible. For the 
first time, many thought it was feasible to add outer space as a 
base for providing "depth'  to a missile defense system.45 
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Currently there are five principle technoloses under consider. 
ation 88 defensive weapons components of SDI: pulsed laser. 
continuous wave laser, continuous particle beam, mass accelerator. 
and self-propelled missile.4e In addition to  a "kill mechanism," 
many other technologies are required for a spaced.based defensive 
weepan system: land and spacebased precision ~ensors,  involving 
complex computer and software technologies, for surveillance, 
target acquisition and discrimination, tracking and pointing; 
complex electronics systems; and immense power ~upplies.4~ 

Many of the weapons proposed for SDI, such as the self. 
propelled missile and hypewelocity gun systerns,'S are "grand. 
children" of earlier ground-based ballistic missile defense propos. 
als. Others, such as the pray  laser, excimer laser, free electron 
laser, chemical laser, and neutron particle h e m ,  are exotic devices 
that commonly are closely associated with "Star Wars."4g Except 

an exten81ve report t o  President Reagan m p p ~ r f m g  SDI following the President's 
March 23, 1983 speech The report became the baris for the book by J Paurnelle 
8 D Ing , eupm note 24 

"Srmrh. supra note 35, at 65 & "18 The pulsed h e r  delivers B high impvlre 
shmk that causes structural collapse of che misslle booster The ~onf inums wave 
laser bums B hole in I ~ S  targar. The contmuoua partieie beam desrroys vlternal 
miside components The maas a e e e l e r a i ~ ~  seederales small homing h>t-f&d 
vehicles an Bxampie 1s rhe lunetie energy rsli gun The df.propeUed misslie 
homes m m d  destroys rhe bdhslic m s d e  with B hlf-ieluli rehicia 

'Id, Abrahamson. supra note 19. a t  20 See generally R Js r t roa ,  supra note 9 
for B detded  discussion of SDI fechnologles The hterafure point8 LO computer 
technology as perhaps che mast cricieal problem of SO1 

"Hyper.veiaeity gun system~ are mass accelerator technology w a p o m  such 88 
the mcx energy r d  gun An errremely intense magnetic field created by several 
million amperes of electrical mrrenf pmpeli a "smart rock.' mounted on B d d i n g  
carriage between two rdi. forward at  speeds far grearer rhan any combustion 
m e  of aeceleratian. The collision with the atraehng rmsslle C B Y ~  the target to  
disintegrate. R. Jastraw, suprn now 9, ef 91-93 General Graham and other8 have 
nofed fhsr the Unltsd S~afes  dread? has sf least o m  My-developed weapon the 
GAC.8 B ~ I ,  a 30- cannon chat Quickly and cheaply codd be adapted t o  
balliahe msslle defense from 118 original role as the chief armament of the A-10 
attack airerait. D. Graham, supra note 4 5 ,  at  270 J Pournslle & D Ing supra 
note 24, at 43.44 

"See p n m l l y  R Jartrow. supra n o w  9, BL 83-99. The laser beam w8aponi 
gsnerdy destroy then target r ther  by dehvervlg a high ~mpulre shock esusvlg 
structural collapse af the booster DI by staymg an the target until a hole i s  burned 
through. Part& beam weapons are supposed to destroy the internal eompmenh~ 
af the sftacking weapon. rendering chem harmless A chief problem wirh laser 
beam wesponi 1s fhal Lhe atmosphere dissiparei beams orlglnstmg from earLh 
Therefore, special optrca have to be dewloped and placed into space t o  focus che 
beam from earth mto B beam stronn enaush t o  mm a m h t  sltaekmq mrsiles 01 B 
method of piscvlg the laser gun &elf i$o apace mist  be dmeloped Lieutenant 
General Abrahamson has often described the "frekdeefron isser" being developed 
by Laarence Livermare Safional Laborarory m C i f o r n i a  as the maat promsing 
SDI technology. Constmetian of this experimental laser is erpecled t o  begin m 
1987 at  W k t e  Sands. S e w  M e x m  I t  also wlll have an antuareihte capability 
Wash Post. Apr. 18 1986. m A4 mi. 1 4n exeellent summary of exatlc 'Star 
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for the nuclear powered x-ray laser,Ko nuclear technologies are no 
longer regarded as necessary for an effective defense. 

SDI envisions a "layered, defense, with different types of sys- 
tems that would operate against attacking missiles at many 
places during their thirtyminute trajectory. The typical Soviet 
multiplewarhead ballistic missile61 has four flight phases: 111 
boost phase. in which first. and second-stage rocket engines of the 
missile are burning. producing an intense infrared "signature;" 121 
post.boost phase, in which the "bus" lwarhead carrier) separates 
from the rocket engines. and then deploys multiple warheads, 
along with penetration aids such as decoys and chafi: 131 
midwurse phase, in which multiple warheads and penetration 
aids travel on ballistic trajectories through space; and 14) terminal 
phase, in which warheads and penetration aids reenter earth's 
atmosphere. SDI seeks to explore technologies that will allow the 
engagement of attacking missiles during all these phases.&' SDI 
terminal-phase defense will be composed chiefly of graund.based 
systems; while the exotic spacebased technologies, and some 
ground.based systems, generally will counter attacking missiles 
during the first three phases of their flight.53 The Army has 
already used a ground.based anti-ballistic missile to destroy a 
mock incoming missile. On June 10, 1984, in the Army's Homing 
Overlay Experiment. B kinetic energy interceptor launched from 
Kwajalein Atoll in the central Pacific tracked and intercepted a 
moek Minuteman I missile outside the atmosphere and destroyed 
it by striking it with its nonnuclear warhead at  a velocity of 
20,000 feet per second labout 13,600 inphi.'< Other experiments 
have shown that, with new optical techniques for offsetting 
atmospheric distortion, ground.bassd laser beams c m  be trained 
on targets in space for up to three minutes.63 And recently. 

Wars" technology IS Heppenheimer, Zapping M i r s i l e a  in Space, Hlgh Technology 
72 1411. 18*61 . ~ 

T h e  x ~ a y  laser is also the most contraverrid of the new Lechnologles. because 
it Y powerad by a small OYCI~BT Bxpiploiion that produces beams of wry  intense 
X T ~ Y S  The p h a p l s  behmd the wespon hss been demonstrated in undmground 
Nevada i ( i f 8 ,  bur r l  remains B long w ~ y  from bang m aperatmd weapon see 
genwdly J. Pornelk & D. Ing, svpm note 24, at 55-61. 

"Commonly called MIRv--mult~pie mdependentlyiargefed resnfry vshdas  
'*Abrahamsan supm note 19. at  2 0  C.S Dep't of Defense svpia note 28 at 

"Sea gnnarnlly R Jasfrow supm note 9. at  100.20 
UAbrahmson, 'upm note 19. at 21: Hepenhemer, suprn note 49, 81 7 1  
"Whai'z Next iar Star Wars, Nswiweak Doc. 2. 198E, at 45. 

136. Ssr gmeruliy 3. PournsUr & D Ing. supra note 24. BL 41-44 
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General Abrahamson predicted that parts of SDI will be deploy. 
able sooner than expected.58 

The Soviet Union has proven that it does not intend to be left 
behind in the exotic technology race. According to General 
Abrahamson, the evidence of massive Soviet investments in 
programs dedicated to ballistic missile defense is "overwhelming 
. . . and rather frightening."i7 The Department of Defense reports 
that the Soviets also adhere to a layered defense concept based an 
multiple types of defensive eapabilit>es.68 The Soviet Union is 
deploying new tactical and anti-tactical surfece-to.ak ISAM) 
missiles that appear to have missile defense capabilities and is 
developing new radar components for area defense. The Soviets 
also are developing particle beam weapons and could have 
prototypes for ground.based lasers by the late 198Os.j8 

That is a general overview of how far SDI strategic thinking 
and technological development have progressed. The concept 1s 
not new, and neither are many of the technologies under 
consideration, Technological and strategic constraints upon SDI 
aside. important legal constraints also exist. 

11. LEGAL PROBLEMS WITH THE 
MILITARIZATION OF SPACE 

SDI affects numeroub international agreements. Most of the 
affected agreements. in one way or another, attempt to control 
arm8 chat will pass through some part of outer space. The 

"Id at  47 Robert Jasfrow predicts that a SD-pereenl-effecove limiwd defense 
could be m place by the early 199os, using off-theshelf fechnalagy R Jastror. 
~upro  note 9 at  100-01 Seerefar)' of Defense Cappar 17 Wemberger urgsa that B 
deemon be made soon for early deployment of parts of the defensive iysrem 
Tlmei, Feb 7 ,  1987, ar A I .  coi 1 .  X K .  Times, feb .  9 1987 at hl  COI 4 
Times, Feb 11. 1981 at  Al.  c d  3 

'.Sfatemenc by Lieurenanf General James A Ahrahammn. Direelor, Strsfeglc 
Defense Iniflalive Organkatian. before the Sub-commttee on Srraregic and 
Theatre N U C ~ P K  Forces of the Comrmttee on Armed Servieei, U S Congress. April 
14, 1984, puafrd I" T U a y e .  supra note 6. at SO 

'T S Dep't af Defense supra mate 28. sf 43 
" I d  at 44.48 The Soviet Union wlll sllempt ro devise '8ys Lo ~ounfer B U.5. 

bdiisuc mmle defenae such as by buildmg more offensive misailes and uarheadr 
cu ~sturare the defame. disguising the warheads in some manner: skrrfing the 
defense by urmg submarinelaunched dsiiiles close t o  U S  shores, 07 usmg 
lowilymg CNW mmdei  and strategic bombers: spinning boosters t o  prevent laser 
burns, riuekening missi le  skms. or using fast-bun bwiterr: or orbitmg spsee 
mnes' to destroy spacebased SD1 c ~ m p ~ n e n t s  such 8s tracking ia te l lhs  or issir 
a p h c d  components SDI proponents hope these ifepa would be pmhibinviy 
expenwe for the Soviets Chnst im Science Manitor Nov 4, 1985 st  30, e01 1. 
See gmrmll) R Jartrow supm note 9. BL 80-68: J. PovrneUe & D Ing. dvpm nore 
24, sf 40 
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pertinent agreements discussed in this paper are the Outer Space 
Tresty,ea the Anti-Ballistic Missile (ABM) Treaty.#' SALT I,ez 
SALT II,e3 the Limited Test Ban Treaty,B4 and the No- 
Proliferation T r e a t ~ . ~ s  International collective security agreements 
are noted only as they are affected by the technology transfer and 
strategic implications of SDI. 

A. THE OUTER SPACE TREATY 
The treaty most directly pertaining to the militarization of 

outer space is the Outer Space Treaty.6b Signed in 1961 by the 
US., the Soviet Union, and over 100 other nations under United 
Nations sponsorship, the treaty, among other things,b' sought to 
restrict military activities in outer space and to preserve its use 
for peacehrl purposes. I t  was the culmination of a long series of 
United States General Assembly resolutions that urged limita- 
tions on the use of outer space for military Articles I 
and I1 establish the principle of freedom of outer space.ea Article 
I11 states that outer space should be used in accordance with 

"Treaty on Princlples Governing the Activities of States in the Exploration and 
Uee of Outer Space, Including the Nwn and Other Ceisstid Bodies. Jan 27. 1961, 

beremafter Outer Space Treatyl. 
"ABM Treaty. ivpm note 4 
" In te rn  Agreement Between the Uruted States of America and the Union of 

Sonet Sotiallst Repubhea on Certsun Measurer With Respet to the L~mitstion of 
StraTqe Offensive Arms with PTolocoi. Yay 26, 1972, 23 U.ST 3462, T1.A S 
No. 7604 leffective Oct. 3. 19121 [hereinafter SALT I]. 

"Treaty Between the United States of America and the Union of Soviet Socialist 
Republica on ths L d t a t i a n  of Sirsfeglc Offensive Arms with Protocol, June 18, 
1979 !not ratified by U.S.1 [hereinafter SALT 111, reppnnld in U.S.Armii Control 
and Disarmament Agency. Arms Control and Disarmament Agreements 160 
119821 

"Treaty Banlyng Suclear Weapon TBSS rn the Atmoaphere. rn Outer Spa-, and 
Under Water. Augvsl 5,  1963. 14 U S  T 1313, T I  A S No. 5435. 480 U.N.T S .  43 
!effective Oct 10, 19631 [hereinafter Limited Test Ban Treaty] 

"Treaty on Lhe Non-Probferatmn af Kudear Weapons, July 1. 1968. 21 U.S.T 
483, T1.A.S. Po. 6859, 729 U N T S  161 !effective Mar. 5 19701 [heremafter 
Non-Proliferation Treaty] 

'Outer Space Treaty. sup- nore 60 
"The tresty also vlcludes p r o ~ ~ s m n s  far the receue and return of ~ I r o n m L ~ ,  

l iabhty 101 6pece activitda, and redsusuon of spats objects. Id arcs V-VI11 
*The most Important wm a General Aaaemhly reeoiuLion u n m a u a l y  adoptad 

on October 17. 1965. which cdlsd upon dl States ta  refrain from introducmg 
weapons of mass destmeiion ~ l t ~  O Y ~  space o A ~e~ 1884, la u N GAOR 
Supp. !No. 151 a t  13, UN. Doc A15515 119631 Sea ~ m e i a l i y  US. Arms Control 
and ~ i ~ a r ~ a r n ~ n t  A ~ ~ ~ c ~ .  . shdl  be carried 
~ ~ ~ f " ~ t ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ h ~ ~ ~ ~ ~ ~ ~ y ~ ~ ~ ~ ~ ~ t ~ ,  , ;it'; ;p;ter;pyiLe; 

space . LQ not wbjecr to naaond appropriation . . ." Outer Space Treaty supra 
note 60 arts 1.11 

is US.T. 2410. T.I.A.S. N~ 6347,  610 US.T.S. 205 leffectrve o C t  io, is671 

83.  at 48-49. 
IsArticle I states: "The exploration and use of outer apace 
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international law, including the U.N. Charter, in the interest of 
maintaining international peace and aecurity.70 Customary inter. 
national law, however, is not very helpful in defining these limits 
to military activities in space. Neither is the U.N. Charter. Article 
1 of the Charter expresses as one of the United Nation's purposes 
the suppression of acts of aggression or other breaches of the 
peace; Article 2 requires that  member states refrain from the 
threat or use of force in international relations; Article 51 
recognizes the rights of States to engage in individual or 
collective seif.defense. AU are pertinent principles that are applica. 
ble to Article I11 of the Outer Space Treaty. But these provisions, 
except perhaps Article 51, which arguably would permit station. 
ing of anticipatory defensive systems in outer space, are too 
broad to add much of any value to Article I11 of the Outer Space 
Treaty." 

Article IV is the key arms control provision of the Outer Space 
Trsaty.72 Its  two paragraphs cover two separate areas. The first 
parapaph covers "outer space" and prohibits the placing of 
nuclear weapons or other weapons of mass destruction in orbit or 
the stationing of such weapons in outer space. The paragraph is 
particularly relevant to SDI because spacebased ballistic missile 
defense components would operate in "outer space.'' Paragraph 
two pertains to "the moon and other celestial bodies" and 
restricts their use "exclusively for peaceful p~rposes." '~ 

"Id.  art. 111. 
. U N .  Charter arcs 1 2. 51 Sun* Demsison, CaunseUor. Pemmsnr  Mission of 

Sweden to the U.Y , impliea that m a t m k  by a mrlirary space system could bp 
juatifrd under "mlf.defanse " Danioisan. Ezarninobon of Pmporola Ralanng to the 
Pievsnnon o/ en Arms Rae. an Outer Space. 12 J Space L. 1 119841 sss 
lnternatmnal Sxunty Dimensions of Space 217 1U Rs'anm & R Pfdtzgraff. J r  
ed 19841 [hereinafter U Ra'anan & R Pfdfzgraff, Jr I 

The moon and other eelesld bodies nhail be used by all State8 
Parries LO the h e a t y  exciuiively for psacehli purposes. The eatahlsh. 
menf of rmLfary bases. installations and forlifiearians, the teating of 
my tme of weapons m d  che conduct of d t a r y  man ewer(^ on 
cclertial bodies shall be farbidden. The use of d f a r y  p~rsoonel for 
scientific research or for my ather peacehll purpaaer shall not be 
prohibited The me of any quipman% or faelliry necessary lor peaceM 
exploration of the moan and ather c e i e s t d  homes shall also not be 
prohrbiwd 

Outer Space Treaty supra now 60 art I\' 
.'Id 
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Predictably, states and many commentators are attempting to 
define "outer space." This is relevant to military uses of space 
because provisions of the Outer Space Treaty may serve to bar 
certain military activities if they occur in "outer space," as 
opposed to activities within the upward territorial jurisdiction of 
the State. The Legal Subcommittee of the United Nations 
Committee on the Peaceful Uses of Outer Space ICOPUOS) is 
wrestling with the issue of delimitation of outer Bpace, trying to 
establish the boundary between a state's sovereign "air space" 
and the free "outer space."'4 There is rn indication that states 
and commentators are leaning towards a boundary at  110 
kilometers above sea level. The "Space Powers" have created B 

d e  of general international law that satellites are considered to 
lie in outer space. As R result, national airspace cannot extend 
beyond the altitude of the orbit of the lowest satellites, which are 
approximately 100 to 110 kilometers above sea level. Conversely. 
outer space can be regarded as starting at  this height or 
somewhere just below it.'& 

The lack of any language in the first paragraph of Article IV to 
restrict activities in outer space to "peacehi purposes" caused 
much debate over the proper interpretation of the Outer Space 
Treaty. Historically, states generally agreed that  activities in 
space should be confined to  peaceful purposes. United States 
policy. stated in official statements and legislation since 1958, 
expressed that outer space should be devoted to peacetd p u r  
poses. President Eisenhower in 1958 declared to Congress, upon 
the founding of the National Aeronautical and Space Administra. 
tion (NASA), "the concern of our nation that outer space be 
devoted to peaceful and scientific purpases."'e The Aeronautics 
and Space Act of 1958 expressly provided that "it is the policy of 
the United States that activities in space shall be devoted to 
peaceful purposes for the benefit of all mankind."" I t  is indica. 
tive, however, that  the Act further provided in the same section 
for the military departments to conduct space activities related to 
"the development of weapons systems, military operations, or the 

"Kopd. Evolunon of the Main Plineiplrr of S p m  Lar an the I n r n t u ~ n n l  
Framework of the Llnztnir.d NaMna, 12 J Space L. 12, 21 119841. Kopal is Chief. 
Outer Space Affairs Divaion, United Netions. 

"Id. Chsng, The Lend Statui of Outer Space end Rsinfed Issuer. Delmitanon 
of Outer Spma and Dafmmm ofPeae+l Use, 11 J Space L. 93.95 ISprhg &Fall 
18831 Cheng is Rofersor of Air and Space Law. University of London. 

"Staemmte by the Resident of the United States on 1nternatm.d Cmperalion 
in Space, in Senate Committee an Aemnnrtier and Space Sciences. Sept 21 1871, 
at 12, quoted in U Ra'aniul & 8 Pfdt lgaf f .  J r ,  note 71, at 217 

"Aeronautics and Space Act, 42 U.S.C 
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defense of the United States."'a In this context. it is easy to see 
that the U.S. never intended "peaceful purposes" to exclude the 
use of outer space for military purposes. Rather. the U.S. 
position, which has gained general acceptance, came to define 
"peacehl" as meaning "nonaggressive." This, in effect, permits 
all conduct. including military activity, except activities that are 
an aggressive use of outer space.'g Senator Albert Gore, repre. 
senting the United States before the U.Y. General Assembly in 
1962, emphasized the point that "the test of any space activities 
must not be whether it is military or nonmilitary, but whether or 
not it is consistent with the United Nations Charter and other 
abhgations of law."ao In other words, the U.S. view is that 
"peaceful purposes" are not inconsistent with those provisions in 
the U.N. Charter and in customary international law that preserve 
the right of States to take armed action for their individual and 
collective self.defense.81 

The U.S. view is buttressed by an examination of the U.K. 
General Assembly resolutions that preceded the Outer Space 
Treaty. Although the resolutions generally provide that outer 
space should be used exclusively for peaceful purposes, the term 
was not precisely defined.'z Instead, the review of the negotiating 
history leading to the Outer Space Treaty and of U.Y. Resolution 
1962 of December 13, 1963, which formed the basis for the treaty, 
reveals that a general prohibition on military weapons in space 
was not intended. Many delegations, such as the United Arab 
Republic delegation, urged inclusion of a principle that military 
activity be barred from outer space.83 Primarily. these delegations 
represented states that had no outer Space capability. But the 
Soviet Union was at  least partially responsible for ensuring that 
such a mavision was not included, it took the view that the 

-'Id. $ 245libl 119821. 
'See p m w d i y  C Chrmfol. The Modern International Lsu of Outer Space 22.28 

118821, S Lay & H. Taubenield. Tho Law Relating to A ~ L w i l l e ~  of Man in Space 
97-102 119101, Cheng, m p m  note 75 at 98.105, Mentar Peaceful L'ma of Out~r  
S p u r  and .Vaiionul Seciiniy. 11 Int'l Law 581 119831 Much has been witfen on 
this subpet 

"Quoted in Chsng, dvpm note 15 sf 99, C Chnsrol, supra note 79, 81 29.30 
"U I. Charter arts. 1 2 51: Danlelsan, suoiu note 11, BL 1 Yenter. supra note 

79, a t  585 
"Sro p n r i v i l y  Coneluiian ai an Internsuanal Convenfmn on the Reduehan of 

Armaments and the Profubifion of Afamc, Hydrogen and Ocher Weapons oi Mars 
Destm~Lmn. G A Res 1148, 12 U S  GAOR Supp 130 181 st 196, C\ Doe 
Ai3805 119571 para l l f l  t'fhe rending of objects through outer space shall be 
exiuirvely for peaceful and rcientif~c purposes' I, Questmn of the Peaceful Use of 
Ourer Spsce. G A Res 1348 13 U N. GAOR Supp INa 181 at 99. U >. Doc. 
A 4090 119591 I"ouLer 9pme should be used for pieaeahrl purposes only.  

"L,N Doc 4 C 1 PV 1342 Dec 2, 1993 cited ~n hllenter supra nafe 79. st 583 
, 
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subject more appropriately should be considered in general 
disarmament praposals.~' 

Another school of thought defines "peacehul" as meaning 
"nonmilitary." This interpretation focuses on the more general 
articles of the treaty and concludes that the general purpose of 
the treaty is to ensure that outer space is used only for peacehl 
purposes and for the benefit of all mankind to the exclusion of 
military purpases.8s The aryrnent focuses upon the preamble of 
the Outer Space Treaty, "[rlecognizing the common interest of all 
mankind in the progress of the exploration and use of outer space 
for peaceful purposes,"86 and upon Articles IX, X and XI, which 
urge international cooperation in the peaceful exploration and use 
of outer space.87 I t  also emphasizes Article I ,  which states: "The 
exploration and uBe of outer space, including the moon and other 
celestial bodies, shall be carried out for the benefit and in the 
interests of all countries, irrespective of their degree of economic 
or scientific development, and shall be the province of all 
mankind."88 

The argument stresses that the phrase "far the benefit and in 
the interests of all countries" is, in effect, a substitute for the 
word "peaceful," and that it necessarily excludes all military uses 
of outer space. The phrase, the argument continues, is mutually 
exclusive with military activities in outer space, because the 
military capability of a state is not for the benefit of all countries, 
but rather for the benefit only of the country oossessins i t E n  . .  
This, in effect. extends a "nonmihtary" definition of "peacehrl 
purposes" to all articles of the Outer Space Treaty. 

"Ambassador Fedorenko head of the USSR delegarion. stated 
Tha draft resolution does no$ and could not. of coucse, deal with the 
mater of d t a r y  use of Ouler Space. As  the members of the 
C a m t f e e  all know, the Soviet Union has often stated that L 13 
prepared. within the framework of a programme of mnsral and 
complete diiarmamenr under strict international controls. to  destroy 
all t y p i  af weapons. That would also solve the problem of pmlb iung  
ihs w e  of spsm for d t a r y  purposes. However, . we do not agree 
with attempts t o  divorce the matter of d t a r y  " l e i  of outer spa" 
fro7,other matters of disarmament which are hlvnately linked with LL 

'd'5Pr&s6m Mark0 C Markoff i s  a prmw advoeale for Lhi idea. See Markoff. 
nsarmarnenf and 'PaPsaesful Purposes P m u u m a  in the 1967 Outer S p m  Tmaiy.  4 
J Space L 3 119761 

"Outer Space Treaty. supm note S O ,  preamble 
 id. arts IX. X XI 
"Id art I 
"Markoff. supre now 86, st 1 1  
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This second school of thought, which excludes all military 
activities in space. is waught  with problems. I t  conflicts with the 
specific language of Article IV that prohibits the placing in orbit 
of weapons of mass destruction.Qo Under accepted principles of 
treaty interpretation, what matters most is the intention of the 
parties as expressed in the text, giving the terms their "ordinary 
meaning." Only when the text is unclear is resort to other means 
of intepretatian Article IV is unambiguous. In view 
of the clear expression of intent in the text of Article IV, the 
treaty's general articles, which do not specifically address military 
activities. cannot logically he interpreted by applying a rule of 
"ordinary meaning" to conclude that the treaty prohibits all 
military activities in space. As the counterpart to this lo@ic, if 
"peaceful purposes" is interpreted to mean "nonmilitary," the 
specific language in Article IV would render the interpretation 
applicable only to the second paragraph of Article IV, which 
pertains to the "moon and other celestial bodies." 

Further evidence indicates that Article IV was intended to he 
the only article pertaming to military activities and that general 
references to "peaceful purposes" were not intended to bar d 
military activities in space. A 1961 U.S. Senate Committee review 
of the "Negotiation of Treaty Provisions" noted a problem of 
translation between key terms in the Russian and English 
languages. I t  states: "In Russian, the word for 'military' essen. 
tially means warlike rather than pertaining to the armed services 
of a country: in the United States, 'peaceful' ia not regarded as 
the opposite of 'military' -we think of 'peaceful' as 'nonaggres. 
sive.' ' lg2 The language implies that both the United States and 
the Soviet Union agreed that "peaceful purposes" included 
employment in space of nonaggressive, or nonwarlike, military 
companents.93 The view is supported by the practice of the 
leading space powers Both countries extensively use earth. 
orbiting military satellites for communications, surveillance, map. 
ping. geodesy, and weather forecasting, and vehicles such a8 the 
U S .  space shuttle are used far military t r a n ~ p o i t a t i o n , ~ ~  More 

"See Supm nole I 2  
~Vienna Convention on the Lau of Treaties. May 23. 1889, 6 1.L.M 878, UN. 

Doc. h COSF 39 27 [hereinafter V~enns  Convenfmn]. UT. 31, rmnnfed in BmiC 
Documenrs m lntarnatronal Law 348-86 (1. B r a h e  ed 18831, I Brownlie. 
 principle^ of h b l i e  International Lsw 624.30 13d ed. 19791. 

l'Sraff af Senate Comm on 4eronautieal and Space Sciences, 90th Con& 1st  
Seis ,  Repart on "Analysin and Background Data'' of the Outer Spscs m a f y  11 
119671 quoted zn Menter, supra nole 79, at  585. 

"Memer supm note 19, 81 586 
"Smah, s u + w  note 36, at  63-54 
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over, the recent U.N. Convention on the Law of the Sea,gL which 
provides that the high seas are resewed for "peaceful purposes," 
also supports this view. Since it makes no attempt to ban military 
vessels from the high seas, it implies that nonaggressivs use of 
the high seas by military vessels is a peaceful use,Q6 

From this examination of the plain language of Article IV and 
giving it its "ordinary meaning," it is clear that "peaceful 
purposes" does not exclude SDI. "Peaceful purposes" is used 
specifically in only the second paragraph of Article IV, which 
states that the moon and celestial bodies must be used for 
"peaceful purposes." I t  makes no mention of objects that are to 
be placed in orbit around earth, such as those envisioned in SD1.Q' 
The first paragraph of Article IV, however, covers orbiting 
military space objects, and it makes no mention of "peaceful 
purposes."e8 Thus, "peacehrl purposes." no matter how it is 
defined, is inapplicable to a plain reading of the first paragraph.88 
This seems particularly logical in view of Article 111, which 
applies international law and the U.N. Charter, including its 
self-defense provisions, to the Outer Space Treaty as B whole and 
thereby assures that any use of space must be nonaggressive.'w 
The negotiating history dS0 supports the view that the "peacehl 
purposes" provisions of the second paragraph of Article IV were 
intended to be separate from the limitations an carrying out 
military activities in outer space contained in the first paragraph. 
During the treaty negotiations, several United Nations delega. 
tions questioned the propriety of excluding outer space from the 
coverage of the second paragraph.l0' In conclusion. as SDI does 
not envision deployment of any missile defense system on the 
moon or other "celestial body," it cannot violate the second 

W Y .  Convention an the Law of the Sea, Dec. 10. 1982. art. 88, U.N. Doe. 
AiConf 62.122 119821. 

"Smith. u p m  note 35, at 12 
"See supra note 7 2  
",A 
"Rofe880r Bin Chew pointed out that the language of Artide I 01 the 

AnLlrcnea,Treaty of 1858. which stales that " A ~ L M ~ I E I  nhdl be ured for 
psacshl pu'poae~ only." and hirthar bars any ~SLILWBI of B mllitsry n a t m  in 
Antlretiea. provided the model far the 1961 Oursr Space Peaty  Therefore, he 
cmcludea. "peaceful purposes'' 88 used in the second plrigraph of Artide IV, 
Outer Space Treaty, d m  not mean nonaggmsawe, but rsther nonmilitsry. 
He adds that,  rn m y  event, any U S  attempt to define ''peiwtul PYI~OBBB" as 
m e m g  "nonagpssswe" 18 nsedless. m e e  the language applies not ta outer 
apace, but rather to ceiesrial bodies other than Earth. Cheng ~ u ~ m  note 76, at 
101-04, s w  Kopd. supra note 74,  at 17.  

lWOuter Space Treaty. swpm nota 60, art. 111 
'"Notably. the Indian, Iranian, Austrian, Japanese, Brazilian, and Mericm 

dehgates U Ra anm & R Pfaltzgrsff. Jr , w p m  note 71.  BT 215. 
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paragraph of Article IV. Nor can the "peaceful purposes" 
provisions in the second paragraph detract from the permissible 
military activities allowed by the first paragraph of Article IV. 

We are left to .a careful examination of the fxst paragraph of 
Article IV. The first paragraph of Article IV states: "States 
parties to the treaty undertake not to place in orbit around the 
Earth any objects carrying nuclear weapons or any other kmds of 
weapons of mass destruction, install such weapons on celestial 
bodies, or station such weapons in outer space in any other 
manner."lo2 The relevant portion for SDI concerns the prohibition 
against placing in outer space objects carrying "nuclear weapons 
or any other kinds of weapons of mass destmction." The treaty 
does not define these terms. But an examination of U.N. General 
Assembly resolutions. along with the negotiating history and U.S. 
pronouncements immediately preceding the Outer Space Treaty, 
reveals that the prohibition in Article IV is not novel.1o3 The 
article does not prohibit stationing of any other types of weapons 
in outer space, nor does it prohibit the m e  of outer space for 
military purposes in any other way. Thus. the first paragraph of 
Article IV permits states to use d of outer space for whatever 
military purposes they deem necessary, so long as it is not for an 
aggressive purpose (Article 1111, and so long as it does not involve 
stationing nuclear weapons or weapons of mass 
Advocates of a ballistic missile defense urge that the Outer Space 
Treaty thereby permits most, if not d, envisioned defensive space 
weapons.'= 

There does not appear to be much dispute concerning defining 
"weapons of mass destruction." ThewDeputy Secretary of De- 
fense Cyms R. Vanee, responding to congressional questioning 
during the ratification process, stated "I believe it would include 
such other weapon syatemi as chemical and biological weap- 
ons , , , , or any weapon which might be developed in the future 

"'Outer Spsee Treaty. mpm note so, an I V  
Wensral Assembly Resolvuan 1881, ~ n a n l m o d y  adopted on Oelaber 11. 1963, 

d i e d  upon States to refrsvn *om placing info orbit around the earth m y  objects 
carwin= nudear wesoans OT any athsr kmdi of w ~ m o n s  of mass desfmctmn. ,~ 
lnstalLng such weapms on celestial b d e s ,  or stationing such weapons in outer 
apace in m y  other m m e r .  G.A Res 1884. 16 UN. GAOR Supp 1Ua 15! at 13, 
UN DOE A15515 119631 T h i  temlution RBI q~ickiy followed on Deeember 13. 
1863. by General Assembly Resalvtion 1862. which formed the basis for the Outer 
Spa* Treaty 0 A Rss 1962 18 U S  GAOR Supp. IN0 l6! at 15, U 6. Dae. 
A 5515 119631. For a mmm&n'ot che draftmr DIOCBII. 5- Demblrns & Arms The 
Eioiutian of the  Outer Spce.Treaiy.  33 J A;'L Com. 419 118611. ' 

"'Cheng supra note 75, at lOi .02,  Mmter, ~ u p m  nore 79, at 585 
"'D Graham. u p r n  note 15, 81 60. 
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which would have the capability of mass destruction such as that 
which would be wreaked by nuclear weapons."loe Former U.S. 
Ambassador to the U.N. Arthur Goldberg stated that weapons of 
mass destruction were those "of comparable capability of mihila. 
tion to a nuclear weapon."'o' The term is generally understood to 
mean nuclear. chemical, biological, or radiological weapons capable 
of causing indiscriminate death to masses of people, or devasta. 
tion to large areas of property.108 I t  does not include conventional 
weapons such as explosives, projectiles, and missiles. Neither are 
the envisioned SDI beam weapons prohibited because their 
success depends on the ability to z e r d n  on a small target. such 
8 s  m offensive missile in tlight.109 

The first paragraph of Article IV explicitly bans the placing of 
"nuclear weapons" in outer space. In this regard, technology 
associated with the nuclear powered x-ray laserllo could present 
treaty compliance problems. Despite President Reagan's descrip 
tion of SDI as a nonnuclear defense shield against Soviet missiles, 
the Strategic Defense Initiative Organization in December 1985 
requested Congress provide an additional $100 million in research 
funds to accelerate underground tests of pray laser components 
to determine its feasibility."' The nuclear pray  laser is powered 
by a small nuclear explosion that produces a powertd pulse of 
intense x-rays. In the course of firing, the device itself naturally is 
destroyed by the nuclear detonation."* Therefore, a nuclear 
explosion in outer space is part of the operation of the weapon. 

The pray laser raises two additional legal issues. First. is the 
weapon a "nuclear weapon" as defined in the first paragraph of 
Article IV? And second, if it is a "nuclear weapon," will the 
contemplated weapon be placed in "orbit" or "stationed" in outer 
space? Milton L. Smith, Director of Space Law and International 
Law, Headquarters, U.S. Air Force Space Command, warns that 

-Hearings on the Outer Space Treaty Before the Senate Farsign Relatione 
C o m f t e e .  90th Cang , 1st  Sesa. 100 115611. quoted U. Re'anan & R. Pfdtzgraff, 
Jr., supra note 71. sf 216. Vmce added that  mrlitary space progrmi  concerned 
with ~ ~ m m u m ~ a t l ~ n ( l .  naulgatmn, or surveillance are parmirted. 88 they UB 
peaceful uses of space. See also D. Graham, supra note 45, at so 

"'Heanngi on the Outer Spwe  Treaty B a f m  the Senate Foreign Rshnonr 
Cornmatfee 90th Cong. 1st Sees. 76 115671, quoted in Srmth, supm note 35 at 70 
n 95 

"'Ssl generoliy J. PourneUe B D. lag. aupm nofa 24, at 101: Mallisan The Lavi 
0,' Wor and the Jundmal Cmiml o/ Weapons of Mass Drstmction ~n Oaneml and 
Limited Wars, 36 Geo. Wash L Rev 308 119611, Srmih, supra note 35, at 70. 

nDuuelson, w p m  note 71, at  2: see supra note 1on 
Sea supra text accompanymg note 10 
Wash Post, Dee. 13. 1981. 81 A47. eol. 4. 
J. Povrnells & D Ing a u p m  note 24, at EM-61. 
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the nuclear pray  laser is a "nuclear weapon" that would violate 
Article IV of the Outer Space Treaty."a Unable to find any other 
treaty definition of "nuclear weapon," he used the definition in 
the Latin America Nuclear.Free Zone Treaty,ll' which defines it 
as "any device which is capable of releasing nuclear energy in an 
uncontrolled manner and which has a group of characteristics that 
are appropriate for use for warlike purpo~es."~l6 Smith argues 
that the w a y  laser clearly would have characteristics "appropri. 
ate for use for warlike purposes," and that the nuclear detonation 
would release nuclear energy in an "uncontrolled mmner" since 
the weapon itself would also be destroydl16 In other words, the 
collateral "effect" of the detonation associated with the nuclear- 
powered pray  laser, as opposed to its intended use as a precision 
beam weapon, makes the weapon particularly onerous. The extent 
of potential indiscriminate harm resulting from the detonation is 
the important key to determining whether it may be considered a 
"nuclear weapon." 

Some hard-core advocates of SDI contend that, in any event, 
since the pray  laser device will be launched into space upon 
warning of a Soviet missile attack, and its passage in outer space 
will be brief. it is not a nuclear weapon placed in "orbit" or 
"stationed" in outer space."' They support the argument by 
examining the concerns that prompted the proscriptions in 
paragraph 1. During the 13608, state8 were examining the 
possibility of placing nuclear bombs in orbit which, upon corn 
mand. would droo out of orbit onto tweets. Thus. the chief 

'Srmrh s u ~ m  note 35 at  71 
' .Tresq  for the Prohibllion of livciear Weapons m Latin America, Feb. 14. 

1961, 22 U S T  162.  T I  A S .  No 1131, 634 UK.T.S  281. repnnfrd bn U.S. Arms 
Control and Disarmament Agency, supm note 63, at 94 

' - I d  art V 
"SmLh. supra note 35 sf 7 1  Recent test8 of ths mxisar.powered =ray laser 

apparenrly lend surne support t o  Smths contention that the released nuclear 
energy 18 'uncontrolled' Ray E ICldder, B weapani deaigner at rhe Lamenee 
Livermore Natronai Laboratory, where much of rhe research on the weapon is 
pmgrearing. reporredly behaves that the violence of the nuclear erplasion will not 
d o n  rufhcsntiy BECUIQLI targeting of x-rnys TO enable the device t o  deitroy 
Sowet rmsdes in fight.  Insroad. he sees the weapon BI I h d  01 ''aearchbghr" IO 
demoy "eofi'' targels in space, such as satelliter. Wash. Post, June 9. 1966, at 
AI, COI. 3 Thia ~siessmenr tracks with that 01 one SDI offieid who recently 
ataCed that the nuclewpouered x-ray ia(/et '18 prirnariiy bemg considered because 
of I ~ P  counterdefense applicanann"-m ocher words. 88 a w~apon to defeat 
compmencc of a Soviet Star War3 syitam U ash Poat, Msy 4, 1965. at A12. mi. 
1 Kart8 Tsip~r, B physicist sf the Massachusetts Institute of Technolow. d-J 
thar the weapon s fd  r i U  generate the other effecli af today's nuelear bombs In 
his words. 'a nuclear wespan 18 a nuclear weapon 18 8 nuclsar weapon.'' Wash. 
Posr, June 9. 1986. at  A6. e01 1 

.J PourneUe & D Ing iupm note 24, BI 101.02 
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concerns were "orbital" weapons of mass destmction; full orbit of 
the weapon was regarded as necessary to make it an orbital 
weapon within the Outer Space Treaty's prohibitions. As a result, 
nuclear or mas8 destruction weapons such as the Fractional 
Orbital Bombardment System considered during the 19608. which 
would be fired into a low orbit but which would not make a full 
orbit, are regarded as technically outside treaty prohibitions. 
Aiso, the provision did not intend to outlaw the passage of 
intercontinental ballistic missiles, which do not travel a full orbit 
before impact."a 

A counter-argument is that advocates of the weapon rest on a 
too literal reading of Article IV that would render its purpose 
meaningless: that  the requirement for a full orbit is not stated: 
and that. in any event, because the weapon must pame in space 
before firing, it is distinct from the ballistic missile, which only 
passes through space."Q The counter.argument in many respects 
is attractive, particularly because it deemphasizes the technical 
requirement for a full orbit. Nevertheless, the technical require. 
ment was an intentional element of the negotiated provision. As a 
result, unless the nuclewpowered pray  is placed in orbit or 
stationed in space in some other manner, it does not violate the 
Outer Space Treaty. 

Politically, the Outer Space Treaty has not been a major point 
of contention in the US.-USSR debate over SDI, probably 
because both superpowers realize that outer space already is 
"militarized." Practically speaking, the military may benefit from 

"S. Lay & H Tauheafeld, s u p 4  note 79, at 27: Br idp ,  Inamnnonal Law and 
Milllory Actiuitiss ~n Outer Space, 13 Akron L. Rev 649, 666 119801: Reed & 
S m i s .  Military Use of the Space Shuffle. 13 Ahon L. Rev 686, 610 119801, see 
Galiagher. Legal Aapeeti o/ the Stmtesgic Defense Ininanus, 111 Mil. L. Rev 11, 
40 119861. 

"Artele 32. Vienna Convention on the La* of TTeatieb. allow8 iecowde t o  
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almost every uee of outer space. regardless of the agency or state 
that spansars the missian.120 Practices involving military use of 
outer space include military satellites.lzl use of manned space 
fights for military miesione.'zz and use of outer space as the 
flight path far nuclear.armed offensive bahstic missiles.125 Per. 
haps because of this, the Soviet Union penodieally brings the 
issue of "militarization of outer space" before the United Nations. 
where it may obtain more political mileage for its stated efforts 
towards demilitarizing space, rather than resorting to impractica. 
ble negotiations with the United States on the point. 

Another reason exists far the Soviet Urnan's resolve to place 
the militarization of outer space issue before the United Nations, 
instead of negotiating a solution bilaterally with the United 
States. The Outer Space Treaty placed the Soviet Union in a 
dilemma. Soviet policymakers and jurists traditionally interpreted 
"peaceful purposes" as "nonmilitary."lz4 By limiting "peaceful 
purpo8es" to "the moon and other celestial bodies" without 
extending it to objects placed in orbit, the USSR compromised on 
its prior emphasis for complete demilitarization of outer space. In 
an attempt to accommodate previous Soviet doctrine to the new 
Outer Space Treaty. Soviet jurists formulated a new approach in 
which they interpreted the Outer Space Treaty as advocating the 
"complete demilitarization of the moon and other celestial bad- 
ies," but only the "partial demilitarization of outer space."lzs In 
effect, this is close to the U.S. view, which allows "nonaggres. 
sive" use of outer space. But, in the Soviet view. this is not a 
permanent state of affairs. In their view, states might agree at a 
later time to amend the Outer Space Treaty in order to achieve 

' S  Lay & H. Taubmfeld. sumo nore 19. at 100 
"The development of space-bssed "idlid ratelUtes ~pena  up frvrtratvlg new 

quest~ons that negotiators are atlemptmg t o  resolve in curreot antisstelute tresty 
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1861 Jssentulryana A P e ~ p e e l i ~ e  of the LIm a i  Nueleer POWPI Souices kn Ourri 
Space I Annals Ax & Space L 265. 259 n21 119121, cited ~n Smith suprr note 
36, at 71 n 101 

"The US.  SPBCP shuttle has flown &tar) rmi~ions Read & Noms supra note 
118, nf 684-86 

"'The general confmbon 1% thar offensive rmrsdes do not go lnlo "orbit ' dvrmg 
them hrisf psss~ge  rhrovgh outer space and therefore. me not proscribed. See U 
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118 

" S  Lay & H Taubenfeld, ~ u p m  note 79. BC 99, Russell, .Wiliiai5. Acnvinra zn 
Outer Spvre Sauwf Legal Vieus. 25 Harv Int'l L.J. 163,  112 119641 
"C. Chnstoi, supra nore 79, at  28-29 S Lay & H Taubenfeld. sup" note 79 ac 

99. RusieU. supra note 124. sf 1 1 2  Zhukou. hndsncier and Pmrpeela of the 
Dmrhpmrnt of Space Loa the Souiet Viawppumt, m 6ew Frontiers m Space Lsw 
79-81 IE. McIhinney & Y. Bradley ed 19691 
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the total demilitarization of outer space. Until then, the use of 
outer space for peaceful purposes would remain the stated goal. 
In  this way, the Soviet Union could continue to attack Amezican 
space efforts as "military." thus contrasting them with the soiely 
"peaceful" space activities of the Soviet Unlon.12e 

B. UNITED NATIONS PRONOUNCEMENTS 
The primary United Nations body through which outer space 

law develops is the Committee on the Peaceful Uses of Outer 
Space ICOPUOSI. Any attempts to modify the legal regime with 
respect to outer space law in the United Nations likely will 
originate there. COPUOS evolved aut of a series of proposals 
submitted to the United Nations by the United States and the 
Soviet Union, beginning in 1958, urging international cooperation 
in the field of outer space.1z7 Its early efforts at  defining the legal 
regime resulted in adoption of several General Assembly resolu- 
tions that purported to represent the then-present d e s  of 
international law. General Assembly Resolution 1121, adapted 
December 20, 1961, specifically addressed the beneficial uses of 
space by telecommunications satellites, but its important pream. 
ble is cited for stating the theme that "the common interest of 
mankind is furthered by the peaceful uses of outer space . . . [and] 
that the exploration and use of outer space should be only far the 
betterment of mankind and to the benefit of States."128 I t  also 
extended international law and the proviisions of the U.N. Charter 
to the outer space legal regime.lZ9 This was followed by General 
Assembly Resolution 1962, December 13, 1963, which again 
emphasized the theme that outer space m e  should be for peaceful 

"C Chriitoi, 8upm note 79.  81 2j: S. Lay & H. TaubPnfeid. s u p 4  note 79, 81 98: 
R u r s d  8upm note 124. 81 172.74; Zhvkov, iupm note 125, ai 79-81. 

".For a brief history of COPUOS, a_ generrlly C. Chnstoi, supm note 19. at 
13-20. Secretary of State DuUei on September 18, 1958 proposed to the General 
Assembly that it t s rabhh an Ad HOE Committee "to prepare for L fruithi 
program on international coopemion in the pacehd use8 of outer space." 39 
Dep't St. Bull. 629 119681. quoted ~n id at 13. T h s  commitfee's first mpmt was 
adopted on December 13, 1958 as Resolution 1348, v h c h  ret ths tone for the 
development of international space law by stressrag that  outer space should b% 
used far peacehi p~rpoaeii  only. The resolution also established the Ad Hoc 
Comrmttee on the Peacehl Usss of Outer Space. On Deeember 12, 1959 that 
eomrmttee became m permanent body of the General Assembly when General 
Asssmhiy Rsaoivtian 1412 created the Comrmttee on the Peacefvl Uses of Outer 
Space ICOPUOSI. With the estabhhment of COPUOS. reprmntatives of less. 
developed states pmed m committee delibersrions. which pieviously were dorm- 
nsted by the principle space remumee S18te8. Id.  at 14-16 

"G.A. Rea 1121, 16 U T  GAOR Supp INo 171 at  6. 7 .  U.N Doe A15100 
119611, mppnnled zn S. Lay & H. Taubenfeid, ~ u p m  note 19 at 253. 

'*Id 
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purposes:LSo and by General Assembly Resolution 1884, October 
17, 1963, which reiterated Resolution 1721 and further requested 
all States ''[tlo refrain from placing in orbit around the earth any 
objects carrying nuclear weapons or m y  other kinds of weapons 
of mass destruction, installing such weapons an celestial bodies. 
or stationing such weapons in outer space in any other man. 

Whatever the legal effect of these resolutions as declaratory of 
themexisting international l a ~ , ' 3 ~  the "peaceful purposes" princi. 
ples espoused therein were modified to some extent by their 
exclusion from "outer space" pursuant to Article IV of the Outer 
Space Treaty.183 COPUOS, never satisfied with the state of affairs 
left by Article IV,134 and finding a wding partner in the Soviet 
Union, continues to encourage U.N. declarations that attempt to 
extend "peaceful purposes" to dl of outer space, in addition to 
the moon and other celestial bodies.136 

Several recent proposals were submitted to U.N bodies far 
draft agreements to prevent an arms race in space. Italy 
presented one to the Committee on Disarmament in 1979, calling 
far an "Additional Protocol" to the Outer Space Treaty that 
would extend "peaceful purposes" to all of Article IV.'sa Before 
the Italian proposal could get off the ground, the Soviet Union, in 
August 1981, submitted its Draft Treaty on the Prohibition of the 

ner."131 

'OG A Rea 1962. 16 U X  GAOR Supp IT0 161 at 15 U X  Doe A 5516 i196Si. 
mpn'nisd m S Lay & H Taubenteld. aupm "OLD 79, ~t 256 

"G A. Res 1884 18 U N GAOR Supp IS0 151 at 13, U.S Doc A15515 119631, 
ieprinfed I" S. Lay & H. Taubtnftld. nupro note 79, at  254.55 

"'The legal effect of U S  General Aseembly Resolutions presents vlteresling 
ancdar) legal iisuei The U h' Charter does not grant t o  the General Assembly 
ths power t o  m i e  inrarnational law, rsthrr. resalutians generally are regarded as 
recommendaims only wbeh are not bmdmg on member States. Nevertheless. 
some commentators called G A Reaolulioni 1721 iXYIi and 1962 iXVllll the 
emsling space law A mare tenable vjew IS that the resolutions merely restated 
custom- rnternstional Isw wlih reepect t o  outer 'pace m d  because the General 
Asaembly was the authorty that WBB restating rhe eusting pmeiples the 
r e ~ d u f m n s  attained mors weight BS proper statements of the Ian than othernine 
wovld have been rhe CBBD Ser S. Lav 8: H. Taubenfeld. s u m  note 79 ai 81.87 

' S e e  "up" text accompanying nore 101 
"The U S .USSR mew that  the paeetdl purpmee concept should extend only t o  

Lhs mom and other celestial bodies was criticized bv some members of COPUOS 
uhen Art 48 I\' at  the O u h r  Space Treaty was k i n g  drafted C. Chriitol ~ u p m  
note 79 at 24. 

"Kopal. m p m  note 74,  at 23 Cerlavl recent ~ ~ s s m n s  a1 COPUOS reportedly 
have bpon heaced and the United Stater. frustrated by COPUOS ~pparenr 
mabllity t o  auccesshUy address the ~uesfion of Lmitatlon of defensive wsapans 
rased the posa3ibry that  It rmght withdraw its COPUOS delegsfian Dula. 
Pnuate Sector Acrwrnes m Oufrr Spaice. 18 lnf ' l  Law 158 119851. 

lLJ Goldblat iSrockholm Inremafmnal Peace Research InititufeI. Arms CanLrol 
Agreements 67-58 119831: Danielson s u p m  note 71, 8t 1. 
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Stationing of Weapons of Any Kind in Outer Space.137 I t  was 
referred to the Committee an Disarmament rather than to 
COPUOS. The draft posed a number of problems-particularly 
Article 1, paragraph 1. which provides: "Parties undertake not to 
place in orbit around the Earth objects carrying weapons of any 
kind.'*'38 Nor could States "install such weapons on celestial 
bodies or station such weapons in outer space in any other 
manner. including on reusable manned space vehicles" of existing 
or future types,18Q Most significantly. by not defining "weapons of 
any kind." the article would change the first paragraph of Article 
IV of the Outer Space Treaty by expanding the existing 
prohibitions, which encompass only nuclear weapons or any other 
weapons of mass destmction."D 

Article 1 of the Soviet draft also relates only to the placing or 
stationing of weapons in orbit around Earth. This fails to cover 
systems that are designed to be launched from Earth and to 
collide with the target in space without ever going into orbit. I t  
also fails to include prohibitions on developing or testing space 
weapons. Further, it seems questionable for the Soviet Union to 
single out "reusable manned space vehicles"-a provision that 
clearly is targeted at  the U.S. space shuttle-particularly a8 
different kinds of weapons could be mounted on different kinds of 
space vehicles, reusable or disposable, manned or unmanned."' 
By prohibiting .dl weapons, even defensive ones, the draft by 
implication also limits a space object in exercising a right of 
self.defense. This represents, in effect. an amendment of Article 
51 of the U.N. Charter162 and of customary international law 
regarding self.defense. This could make a violation of Article 1 a 
form of aggression, and any State could shoot down any armed 
space abject. In this manner, the draft also could affect provisions 
of Article I l l  of the Outer Space Treaty, which applies the 

"U6. Doc. A136'192 119811, rgnnfod in U. Raanan & R. Pfaltzgraff. dr., supra 
note 71, st 307 [hereinafter 1961 Soviet Drsft Treacyl. Regarding the draft treaty 
Lwmd Breshnev declared "May the shoreless oeem of outer space be clean and 
free of any weaponry. We are ~n favor of deploying ioinl elforfr to aehew that 
great hurnutarian am. the prevention of d f a n m t l o n  of outer space" Quoted 
m Russell. aupm note 124. at 174 n.137 

"'1981 Sawel  Draft Treaty, supm note 137. art. 1. 
XI,> 

'*See C Chrlslol supra note 79. at 2 9  RusreU. supra note 124, ac 188.90. U 
Ra'anan & R Pfalfzgrsff Jr.. supm note 71,  81 234.37, Due l son .  supm 71.  at 6 
"'E. Ra'anan & R. Pfaltrgraff, Jr supm note 71. at  234.3% Dameison, supm 

no- 71,  at  6: Russell. supre note 124, BL 189 R w d I  notes that the weapon- 
c m i n g  potential of the shuttle greatly W O ~ ~ Q  the Sowet., and they are 
interested m prevenlmg it from bang used ~n any way associated with SDl .  Id.  at 
186-87 
"'U.N. Charter art 51. 
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self-defense principles of Article il of the U.N. Charter.143 I t  is 
noteworthy that the proposal did not seek to completely demilita- 
rize outer space-it made no effort to prohibit military uses of 
space such as communications and surveillance activities.1'4 
Whether the Soviet Union intended the 1981 draft to amend, 
replace, or supplement the 1967 Outer Space Treaty is ~nclear.~~5 
In any event. the Soviets did not treat their draft treaty as a high 
priority item; indications are that the proposal was merely a 
sounding device or a propaganda play.146 

The Soviet Union's negotiating position changed significantly in 
1983 A letter from Foreign Minister Andrei Gromyko to the U.N. 
Secretary.General submitted a new, more comprehensive "Draft 
Treaty on Banning the Use of Force in Space and From Space 
With Respect to the Earth."1" Like the 1981 Soviet draft. it too 
was treated as a "disarmament." as opposed to COPUOS, 
matter.148 The 1983 draft addresses many of the defects in the 
1981 draft treaty. Article 1 contains a broad prohibition on the 
use of force "with regard to space objects orbiting the Earth, 
stationed on celestial bodies, or deployed in space in any other 
manner."14g I t  thereby prohibits the use of force by space objects 
and against space objects. Article 2 makes this provision concrete 
by prohibiting the testing and deploying of "spacebased weap 
oris" and by prohbiting the use of space objects as a means of 
hitting targets on the Earth, in the atmosphere. or in space. I t  
also pledges states not to "destroy, damage. or disrupt" the 

"'U Ra'anan & R Pfdtzgraff. Jr., supm note 71. at 231,  Outer Space Treaty. 
aupm note 60 art 111 Sum Danielson pmnred out addrtmnd problems with the 
1981 Soviet propasal. Article 2 could be vaed Lo luafify re lds tory  actions sgainrt 
spsee vebcles whlch, YI Lhe opmon of one eoun~ry. me not used YI accordance 
with lnternauond Isw. m the inrereit of main~nrung internstiond peace and 
recurlfy e t c ,  and Article 3.  whxh provides that no party may take any hoetile 
action roward space objects 'if such obiects ners placed m orblt m B t n C t  
accardance' wlch Arfjcle 1. permice use of farce and interference agavlrt or the 
mslurhance of space objects that one State considers to be B weapon Danr~lion 
confenda that this would be contrary to Article 2, pusgraph 4 of Lhe U h. 
Charrer uhich prolubifs "be of force. and could add Lo mfernscland tensions 
Danielmn supra note 71. 81 5-7. see also Russell, 8upm note 124. st 189. 

"C Chrirtol supra note 79. 81 29 
"Soviet Foreign Yinrater Gromyka. in an August 10, 1981 lettar to the US. 

Secretary-General that requested Y I C ~ Y S ~ D ~  of the draft treaty nlj B General 
Assembly agenda >fern. characterbed the pmposal BP a rupp1eml:tary Weat? m 
order to reduce the "danger of rhe rmlllar~afmn of muter space The letter IS 
reprmred m U Ra'anan & R. Pfdwgraff J r  , supm note 71. sf 305 

l''RuaseU, s u p m  note 121. BL 189-90 
"Draft  Treaty on B a n m g  Lhe Use of Force m Spacs and From Space Nith 

Reapect to Earth, U S  Doc A 3 8  194 119831 repnnfsd bn 12 J Space L 92 119841 
[hsrsmsfter 1983 Saviet Draft  Treaty1 

"'Kapal. m p r r  note 74, at  22 
"1983 Sorief Draft T r e W  s u p ' ~ "  note  141, ut 1 
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normal functioning of other states' space objects, nor to change 
their flight trajectories. Testing or creating new antbsatellite 
systems is prohibited, m d  existing systems are to be destroyed. 
Further, it prohibits testing or using manned spacecraft for m y  
military purposes.lS0 

Problems abound with the 1983 draft treaty. If adopted, the 
spacebased portions of SDI clearly would be prohibited.151 
Apparently. 1and.based missile defense systems would be spared 
and states could continue "development," as opposed to testing 
and deploying, of weapons for use in space.16z Also, like the 1981 
proposal, the 1983 Soviet draft singles out "manned 8pacecraft." 
By not clearly defining "military purposes," old misunderstand. 
lngs about the meanings of "military" and "peaceful" purposes 
could msurface,'53 and ultimately could unduly restrict future use 
of the U.S. space shuttle.'s4 The 1983 draft has not become a 
treaty, but it may be regarded as representing a growing 
consensus in the United Nations that something must soon be 
done to retard the growing arms race in space. Indicative of this 
trend, the General Assembly continues to adopt resolutions16' 
with titles like "Preventing an Arms Race in Outer Space.''15e 

C. CURRENT STATUS 
In  conclusion, the ballistic missile defense 8ystems being 

considered under SDI do not violate the Outer Space Treaty. The 
Soviet Union generally appears to agree with this an a bilateral 
basis; nevertheless. it does not feel itself constrained from using 
the United Nations as a forum for attacking SDI. using tradi. 
tional arguments concerned with ''peaceM purposes" and disw 
mament ideals. The United States thereby finds itself compelled 
either to adopt resolutions that call upon states to prevent 
activities in outer space that already have occurred, or to oppose 

'"Id. art. 2 Danieisan. svpm "ate 71 st 3.  RurseU. supm note 124. at 190-91. 
"Dmelson, ~ u p m  note 71, at 8. Duia. supm note 136. at 166-67. 
z"Danielson ~ u p m  note 71, at 8 

"'Russell. ' u p m  note 124. at 181 
"'G.A Res 38 SO, adopted December 15, 1983, IS indiestwe. The General 

Assembly called upon all States, particularly fhoss with maim space eapabhtiea, 
"to undert&e prompt negoriarions under the a u p ~ c e s  of the United Nations with 
a view to reachmg agreement 01 agreementa designed t o  hdt  the d t a r h a t i o n  of 
outer space and to prevent M urns rsce m outer space, thus contributing Lo the 
acivevemenf of the internstiondly accepted gad of enswing the use of outer apace 
srclusveiy for pea~eful pu'posen.'' Qvorrd ~n Kopal. ~ u p m  note 74, BL 24. 
"'G A Res 36 87C. U N Doc. A Res136 97 119811, cited zn Menler. supm note 

79 at  582 The resolution received the U.S vats for adoprion 

z-(s*B " U p m  text accompanying note 82 
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them and become seen as the primary advocate for extending the 
arm8 race in the "pristine heavens." 

111. THE "ANTI-BALLISTIC 
MISSILE TREATY": 

THE HEART OF THE PROBLEM 
The United States and the Soviet Union signed the ABM 

Treaty on May 26, 1972.16' Following the advice and consent of 
the U.S. Senate and President Nixon's ratification. the treaty 
became effective on October 3 ,  1972.158 The ABM Treaty was the 
result of the first series of Strategic Arms Limitation Talks 
(SALT I), which extended from November 1969 to May 1972. 
SALT I resulted in two agreements: the ABM Treaty and an 
"Interim Agreement Between the United States of America and 
the Union of Soviet Socialist Republics an C e r t m  Measures With 
Respect to the Limitation of Strategic Offensive Arms,"168 which 
itself is commonly referred to a6 SALT I.16o 

A. BACKGROUND TO THE ABM TREATY 
The Preamble of the ABM Treaty defines the parties' intent in 

concluding the agreement: "[EJffective measures to limit anti- 
bdhstic missile systems would be a substantial factor in curbing 
the race in strategic offensive arms and would lead LO a deerease 
in risk of outbreak of war involving nuclear weapons , ,' '161 The 
treaty thereby implicitly acknowledged the strategic reality of 
that  time. Nationwide defenses against ballistic missile attack 
were not yet so technologically advanced that they could aver. 
come at  an acceptable c o s  the less expensive offensive missiles of 

' A B Y  Treaty supra note 4 

"'SALT I, ~ u p m  note 62 
"'For the text and negotiation history ai these two agreements see U S  Arms 

Control and Disarmament Agency, supra note 63. st 132-67 On January 20, 1969 
the day that President Nixon entered office the Soviet Foreign hhmatry i e n ~  a 
atatement expressing wLVmgnesr t o  discus8 Ifrstege arms hmtations Di8cussioni 
m this regard had been gomg on and off during the Johnson Admuliatrshn. but 
had broken aff mdefmirely after the Soriel  ~ V B Q L O ~  of Ciechoslovalria m August 
1858. Nixon expressed interest m renewmg t&s and in October. the White House 
and the K r e d n  announced thar t&s rouid be@ m Helm& on November 17 
1969 Gerard Srmrh. Dlreclar of Lhe Arms Control and Dissrmament Agency, was 
named Lo head the U S .  delegstron and led i t  throughout the SALT I negonafmns. 
Both aides agreed tha tsiks would he prmste. free and frank Sessions thereafter 
~ o m d  between Heisrnki and Vienna. Finally at a summit mating in Moscow 
President R u m  and General Sscrerary Brezhner ngnrd. on Msy 26, 1972 the 
ABM Treaty and the Interim Agreement on rrralegle offensive arms Id m 
133.36. 

"Id ac 139 
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the other side.152 Further. largescale deployment of missile 
defenses, it was thought, would lessen the stabililty of the 
strategic balance because it would inevitably stimulate an arms 
race in offensive missiles to penetrate the opponent's defensive 
shield.168 Conversely, it was felt that  agreed limits on ABM 
systems might, as the ABM Treaty Preamble states, "contribute 
to the creation of more favorable conditions for further negotia. 
tions on limiting strategic arms,'11e4 This reasoning has prompted 
critics of the ABM Treaty to characterize the agreement as a 
codification of MAD, since it preserved the theory that nuclear 
war would be deterred on the basis of the ability of nuclear 
offensive forces to mutually destroy each other.156 

Circumstances in the United States and in the Soviet Union at  
the time favored continued reliance on offensive forces as opposed 
to ballistic missile defense. As noted earlier, costly piecemeal 
missile defense was unpopular in the United States, and MAD 
was in its heyday.'&' United States perceptions were that the 
expanding Soviet ABM system around Moscow, if not completely 
effective, was enough of a threat to a U.S. retaliatory force as to 
be highly destabilizing strategiedy.167 Therefore. U.S. policy. 
makers favored the status quo - Le., limited defenses - as the 
mOSt stable strategic environment. Soviet perceptions were some. 
what different. but they too gravitated toward limiting missile 
defenses. The Soviets were conscious of deficiencies in their ABM 
system, whose strength the United States exaggerated. When the 
United States actually began to deploy Safeguard, the Soviets 
were alarmed at  what they perceived to be superior U S  missile 
defense t e c h n a l a g y . ~ ~ ~  They also were concerned that their defen. 
sive systems would be overwhelmed by U.S. advances in MIRV 

"'See Ermath, Contrasts in Amencon and Sowet Strategic Thought, in American 
Defense Pollcy. supra note 33, at 66. Sehlesinger, Rhrmnc and Redines zn the 
Stor Wars Debate, 10 I n t i  &eurify 12 119861. wupm text accompanying note 34 
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Imulti.warhead1 ballistic missile technology.188 So. from the Soviet 
viewpoint, the ABM Treaty provided an opportunity to halt U S  
technological advances and to slow down U.S. MIRV and ballistic 
missile programs."o 

The ABM Treaty often is referred to as "the cornerstone of the 
present arms control regime,"1?1 or "the principle accomplishment 
of strategic arms  control.""^ Marshal Sergei Akhromeyev, Chief 
of Staff, Soviet Armed Forces, views the ABM treaty "of 
fundamental importance for the entire process of nuclear arms 
limitation. Even more. it is the basis on which strategic stability 
and international security rest."17g Its critics counter that the 
treaty is only of "symbolic value" to a r m s a n t m i  advoeates."4 
The latter view has much merit, particularly in view of Soviet 
ballistic missile defense research and development programs, 
which have continued little interrupted since the 1972 treaty 
signing."' Present scientific developments and emerging technolo. 
gies that today offer the possibility of defenses inconceivable in 
1912, coupled with disappointment over the failure of ABM to 
propel the superpowers toward meaninghd arms limitations, fuel 
those who view the ABM Treaty as antiquated."6 

B. DEFINING ABM SYSTEMS 
Generally speaking, the ABM Treaty bans a territorial ballistic 

missile defense system, but permits the development, testing, and 
deployment of fixed, ground.based radars, interceptor missiles, 
and interceptor missile launchers under very tight constraints. 
The development, testing, or deployment of secbased, aipbased. 
spacebased, or mobile 1and.based system8 or of components for 
such systems is prohibited."' 

The ABM Treaty, in Article 111, permits each country to deploy 
ABM systems or their components only in two areas-one to 

' 9 8 0  Smoke. supm note 33. at  121-22 
"Id See psnaraii,' Lambeth. W'hol Deter37 An Arrrirmenl a i  the Souif V i r & .  

m Amencan Defense Poky, supra nofa 33,  sf 188.96 
T Langatreth. J Plke & J. Rhinelander. supra note 119, aic ~1 
Id at 65 
Wash. Post Oct 25. 1986. 8t A24. COI 1 The quote i6 eanfnnd  m m 

"aduerlaemm~' p u d  for by the Information Departmanr. Embassy of the USSR, 
Warhmgtan. 

'D Graham. supra note 46. aL 312 
.'Ruble Gorbochsb 1 'Star W o n ,  NATO Revier 30-32 IAugvaf 19851. Hans 

Ruhle 13 Head. Palicy Plannmg Staff hlinrstry of Defense. Federal Repubhe of 
Germany Ruhis'r artide t&ar an mdeppth look sf Sovrei rmasile defense 
deviapmenu 88 a eonflnuum rhsl was not intrimpled by the ABM Treaty 
"'US Dep't of State a u p m  note 6 ,  BC 1, NLLZP. m p r n  note 162 at  2 
, 'ABM Treaty. supra naCe 4, SI/ N i t z  supm note 162 at  I 
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protect the national capital, and another to protect a ballistic 
missile launching base.'78 A 1914 Protocol limits each state to its 
choice of only one site,'79 The ABM deployment areas are limited 
to a radius of 150 kilometers, and may contain no more than 100 
ABM interceptor missiles and 100 ABM launchers. The ares 
around the capital may contain no more than six ABM radar 
complexes, and the area around the missile base may contain two 
large "phesed.array" ABM radars and no more than eighteen 
smaller ABM radars.180 Under Article I ,  an ABM defense system 
"for a defense of the territory" of either State specifically is 
prohibited.16' Following these limits, the United States chose to 
maintain a Safeguard ABM site at  a missile base near Grand 
Forks, North Dakota; but that site subsequently was deactivated 
and the United States now has no operational ABM site.182 The 
Soviet Union elected to retain ita ABM site to defend Moscow, 
and it remains the only operational ABM site permitted by the 
ABM Treaty.1aS 

Article I1 of the ABM Treaty defines an ABM "system" as "a 
system to counter strategic ballistic missiles or their elements in 
flight trajectory, currently consisting oi: (a) ABM interceptor 
missiles . . . ibl ABM launchers , , , IC) ABM radara."'a' The 
treaty does not mention lasers, particle bema.  or any of the other 
"exotic" technologies being considered under SDI. Because of 
this, many ABM TrEaty critics argue that Article I1 explicitly 
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Limits the definition of an ABM system to the particular 
technologies cited in the article: ABM interceptor missiles. 
launchers, and radars.186 A logical conclusion from this line of 
thinking is that, since they were not then "currently" available, 
the new technologies are not the kinds of "ABM systems" that 
are limited by the ABM Treaty; therefore, they may be developed 
and deployed without restraint. 

A more reasonable interpretation of Article I1 is that the 
United States and the Soviet Union intended to include new 
"exotic" ABM technologies within the definition of "ABM sye. 
terns.'' The use of the phrase "currently consisting of" implies 
that the drafters contemplated the possibility that future ABM 
Bystems could incorporate technologies other than those that were 
feasible at  the time. Accepted rules of treaty interpretationl86 
provide that, in determining the object and purpose of a treaty, 
the entire text, including its preamble, must be examined. Also, 
any agreement made by the parties in connection with the treaty, 
and subsequent practice, are to be considered.18' On the day the 
ABM Treaty was signed, the heads of the U.S. and Soviet dele. 
gations signed another document, which contained "Agreed Sta te  
ments" and "Common Understandings" that were to help ciarify 
some elements of the text.188 Agreed Statement D, which was 
intended to supplement Article 111, addressed the issue of new 
technologies "based on other physical principles." I t  provided: 

[I]n rhe event ABM systems based on other physical 
principles and including components capable of substitut- 
ing for ABM interceptor missiles, ABM launchers, or 
ABM radars are created in the future, specific limitations 
an such systems and their components would be subject 
to discussion . . . and agreement in accordance with . , , 
the Treaty.l89 

As Article I11 permits only land.based ABM systems to be 
d e p l ~ y e d , ~ s ~  Agreed Statement D therefore provides a means by 
"'J Povrnde & D. Ing rupm note 24 at 103-04. 
"Vienna conventron S Y D m  note 91 art 31 
"'Id: IBS Srmth. u p m  nbte 35 BI 6 2  
"T Longstreth. J Pke & J Rhineimder, aupm noti 119. at 5 
"'Agreed Statements Common Undsrsfandmgs. and Udaterd Sfaternenti 

Rrgardmg the Treaty BeLween Lhe United States of America and the Union of 
Soviet Sociahit Republica an the Llmifauan of AntvB&sLic Mmdes. mp8p"nt.d bn 
U.S. Arms Control and Disarmament Agency, supm note 83. BL 143 [heremafter 
Agreed Statements] lernphaoio added) 

supra text ~eeompanyrag note 178,  QOP vis0 Christian Science Momror. 
OCf 1986, 81 1 
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which ABM systems "based on other physical principles" might 
be deployed within the geographical and quantitative confines of 
Article 111. "Exotic" systems that are meant for deployment at  
the two 1and.based sites permitted under Article I l l  may be 
researched. developed and tested, as the treaty does not prohibit 
these activities for 1and.baeed systems. But before they are 
deployed, specific limitations an the new systems are subject to 
good faith bilateral consultation. If amendments to the treaty are 
deemed necessary to accommodate the "exotic" 1and.baeed tech. 
naiogy, they of course may be proposed and agreed upon by the 
parties.181 

Subsequent statements of U.S. and Soviet officials demonstrate 
that  both states consider the new technologies to be within the 
scope of the ABM Treaty. The Soviet Union consistently calls 
any deployment of the new technologies a "direct violation" of 
the ABM Treaty.1e* The U S  position, however, at  times hue been 
embarrassingly ambiguous and it has created a flurry of contro. 
versy at home and abroad. On October 6, 1985, themWhite 
House National Security Affairs advisor Robert C. McFariane, 
appearing on "Meet the Press," provided what was dubbed the 
Reagan administration's "new interpretation" of the ABM 
Treaty. McFariane declared that Agreed Statement D "provides 
that research on new physical principles or other physical 
principles is authorized 8s irr testing and develapment."'g3 He 
added that only deployment was foreclosed. McFarlane's s ta te  
ments quickly were confirmed as representing the administration's 

Gerard C. Smith. who led the ABM Treaty negotiations. 

"Agreed StaiemenlJ, supra note 189, Agreed Statement D QBL T. Longarreth. 
J. Phe & J Rhmelandsr, #upre note 119, 81 8-9 

"See, s.g.. Wash Post, Oct. 19, 1985. at  A14. COI 3 Wash. Post, Ocf. 26. 1985. 
a t  A24. COI 1: Wash. Post. Dee SO. 1985. a t  AIS. eo1 1 

"Chnstim Science Momtor, Oet 10 1985. at 9: L A .  k e a .  Oct. 11. 1985. s t  4 
ISS Wash. Post. O m  9 1985, s t  A21 eol. I Not surpnsmgly, t h s  view haa been 
held d dong by many SDI s d w c s t e  Such 88 J. Poumelle & D Ing, supra note 
24, at 105. and General D m e l  Graham. s q r a  note 45, at 51, so. Surprismgly, the 
Stockholm International Peace Research Institute iSIPRIl appears M agree with 
thrn legal mterprerallon. See J. Galdblar, supm note 135, at  30. 

"Wash. Post. O m  9. 1985, a t  A21, e01 1 Assistant Secret- of Defsnse 
Richard N Pede told reporters 

In my judgment there IS one cormel wew of what the treaty pravldea . . . After m e  wades through all of the ambid t ies  and reads 
carehUy the text of the trmy itself and the negotiating record 
with respect to systems based an 'other physical principles' . . , WB 
have the iegd nghr under the treaty ID conduct mesarch and 
dsveiapment and testlng unlvnited by the terms of the trssty. . . 

Christian Suenee Momtor. Oet. 17. 1985, st 1 According Lo the Washingloa Post, 
Perie and McFulane based t h s r  mtements on B 19.psge report on the ruhieet 
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and other previous administration officials who had been involved 
in arms control negotiations immediately criticized the "new 
interpretation." They contended that it went beyond the tradi- 
tional "restrictive" interpretation, which recognized the treaty's 
implicit approval of research, development, and testing of fined, 
land-based ABM systems, by extending these activities to the 
spacebased systems that are envisioned under SDI.'Qj Moreover, 
the "new interpretation" would permit an Agreed Statement to 
modify express language in Article V, which prohibits the United 
States and the Soviet Union from developing. testing or deploying 
spacebased ABM systems.198 Allowing the A p e d  Statement to 
stand on an equal footing with the treaty article is contrary to 
accepted principles of treaty interpretatian.18' 

ne& agreed to, and In fact ~~ns is renf ly  rejmed the bcosd ban advocated by the 
United Staten State Department Legal Advisor Abraham 0. Sofaer reportedly 
reviewed Kunsberg'r report m d  agreed with it8 ~on~lus ion  that the U S  
negotiating team had tried. but failed. to convince the S o i w  U n m  to ban future 
ABM systems In Sofaer's reported opinion the U S  negatmtors may have 
sincerely believed they had an apeement with Lhe Sovlefs on the matter b u t  the 
wcord LQ devoid of evidence Lo that  effect Wash Post. Oef 22 1985, at AI. A10. 
coi 1. A major problem m resolving the eanrroversy E the fscl that Lhs 
negocmmg record IS classified secret. 

"Gerard S m f h  sad rho admirustranon's interpretation "ma*er B dead letter" of 
the ABM Treaty 8s it would make pooirble dmasf unlmted  testing and 
development under SDI Wash Post, Ocr 5 1985. at A21. COI 1 Smith added 
that wMe some of the final langllage W B Q  not rhe best. I t  nevertheless was clear 
to him and other U S  negotmtors that  the Soviets agreed to right h t o  on furure 
"BXOOC" ABM syslems R a s h  Post, O m  22. 1985, at A10. coi 5 Smith even 
arote B letter LO the editor oi the New York T m e ~  in rhlch he stated 

[Ilt vas not OYI intentron thar my type of reehnoiaa for spacebased 
ABM iystemi could he developed 01 Leafed under the treaty T h r  has 
been the official j i e w  of rhe Unrted States Government for more than 
18 years  In m y  oplnion the Rusmans agree a i t h  ~hs posman. Khch 
1% bindmg on both parties. and have Stated so ~n a number of recent 
occasiena The c o n t r o h g  pmviiianll of the meaty h 4 r f d e  

The meaty does perrmf B mai l  deployment of iued  land-based ABM 
msrliei  using traditional Lechnolom. I L  also permfi  development and 
testing oi n m  technology for such fixed land-based defenses-but not 
deplaymenr The diflerences between Lhe ban on deplo3menr and 
c8snng of spacebased systems. and che more h t e d  constraints on 
fued land-based aystems is reflected m M a p e d  smement appended 
t o  the treaty lAgraed Srafemeni DI 

N Y Times, Oct 23, 1986 81 A22, e01 4 

Wash Posr Ocf 11 1986 st A27, e01 1 
'XChnrtian Science Manaor,  Occ. 10 1585. at 3, L A  Times O m  11. 1985, at 4 

'"'Vienna Convention i w m  now 91. art 31: I. Brownlie. sums note 51, at 
624.30 John B Rhmeland& who W B Q  legal ~ o u n 4  10 Gerard S&th Q delegation 
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The furor quickly reached Congress, where Democratic congress- 
men threatened to hobble the SDI p r ~ g r a m . ~ ~ s  Their stated 
concern8 centered an prior Arms Control Impact Statements 
submitted annually to Congress by the Arms Control and 
Disarmament Agency, which reflected the "reslrietive" position 
that only research of new spacebased ABM technology, and not 
testing or development, is permitted under the ABM Treaty.1gs 
NATO allies, particularly the United Kingdom and the Federal 
Republic of Germany, shuply questioned the "new interpreta- 
tion" coming from Washington so soon before the scheduled 
November Reagan-Gorbaehev summit.200 The Chief of the Soviet 
General Staff, Marshal Sergei F. Akhromeyev, accused the 
Reagan Administration of "deliberate deceit" in reinterpreting the 
ABM Treaty.201 Secretary of State George P. Shultr responded to 
the attacks by persuading President Reagan to preserve key 
limits of the ABM Treaty. Shultz achieved a compromise under 
which the administration would continue to pursue the SDI 
program in accordance with a "restrictive interpretation" of the 
ABM Treaty as a measure of voluntary self.restra.int, while 
professing agreement as B matte7 of law with the broad "new 
interpretation" which would &ow virtually unrestricted SDI 
testing and development.*n2 On October 14, 1986, Secretary 

"'Waash. Post. act 11, 1986. at 44. COI. 1. Paul H Yitze, the admhstrstmn's 
semor arms coned advaor. reportedly played a key role in formdating Secretary 
Shdtz's position NitLe reportedly tmk the position that, l eg idea  aside. on the 
eve of the u s .USSR s u m t  chi BdmYYsfrstion had ta presenie the "restrictive 
int*rpreIatmn'' previously presentad to U.S. &ea. Conmeas, and the puble. 
Wash. Post, Oct 22, 1985, sf A 1 0  mi. 6 Tho p m r  was qui& ID characterire the 
cantravemy as one more example of politleal hfightlng within the sh imetmt ion ,  
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Shultz began to repair the damage by reassuring NATO allies 
that: 

Our SDI research program has been structured and, as 
the president has reaffirmed, will continue to be con. 
ducted in accordance with a restrictive interpretation of 
the treaty's obligations . . . Furthermore, any SDI deploy. 
ment would be the subject of consultations with our allies 
and of discussion and negotiation, as appropriate, with 
the Soviets in accordance with the terms of the ABM 
Treaty.303 

Shultz fallowed this up by reassuring NATO foreign ministers, 
gathered in Brussels for briefings on the upcoming summit. that 
"we have designed our research program to fall within the 
"mower definition of the ABM Treaty's provisions, and we 
intend to keep it that way.204 With the allies thus assuaged by 
Shultz's performance,z06 Paul H. Nitze, special advisor to  the 
president an arms control, reassured a House Foreign Affairs 
subcommittee that the "new interpretation" would not be applied 
to SDI.206 

The basic issue, however, was not resolved. By not repudiating 
the new legal interpretation, the Administration left open the 
possibility that  in the future it may reverse its "policy," which 
advocates B "restrictive interpretation" of the meaning of Agreed 
Statement D, in favor of the broad ,'new interpretation" which it 
professes to be the "legal" interpretation of the treaty.zo7 At least 

t h s  tune k tween  Schultz and MeFarlane Wash Poet. Oer 18. 1985 ~f A33, e01 

T n  Fsbruary, 1967, the issue arose agiim, this time provoked by Secretary at 
Dsfenae Wsmberger's proposal Lo deploy some demenfs of a apaekbaied ABM 
system by the early 1990s. Weinberger warned that the Soviets would be able to 
test a ground-based laser ABM sycrem w i t h  three y e u s  He called for B "phase 
me" deployment of "ground- and spacrbased' components of SDI m order t o  
E O W I ~ ~ C  ths deployment For the U S  i o  do Lhs, rL would have i o  accelerate SDI 
testing and development U S. Senator Sam Sum iD-Ga I ,  the new eh-an of the 
Seaate Aim& S e w c e s  ComrmLLee. on February 6 warned m a letter t o  President 
Reagan npmm adapting a "broad inromreiabon'' of the ABM Treaty without 
fir& conidtmg Cangr& N u m  dao miimrslned that such a move would 
contravene the mtent af the Senate m ratifying the treaty Warh Post, Feb 5 ,  
1987. at A16. col 1. N ' d  Posr. Feb. 6 ,  1961 BC Al. COI. 6 N Y Times. Feb 7. 
1087, BL Al. e01 1. see I.Y. Timen, Aug 4. 1086. BL A17. eo1 1 Ssnalar Carl 
Levm ID.Mi.1. who reviewed the elsmrfied negofiatmg record of the tresly. agreed 
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one fact is clear from the Administration's confusing positions in 
this regard-the Reagan Administration does consider the ABM 
Treaty to apply to the "exotic" new technologies associated with 
SDI. The greater question is haw and to what extent the treaty 
limits SDI. 

Commentators have added other rationales in arguing that new 
ABM technologies are included within the ABM Treaty's limita. 
tions. One argument rationalizes that the provision in Agreed 
Statement D for discussion of "specific limitations" on such 
systems implies an intention to include them within the general 
treaty limitations on ABM systems and their components. I t  
avers that  if the parties had intended such systems not be 
limited, they would not have needed to use the word "specific."l'8 
The treaty's Preamble also supports this interpretation by its 
reliance on successhi limitation of ABM systems as B substantial 
factor leading to "a decrease in the risk of outbreak of war 
involving nuclear weapons."*oS The Preamble thus demonstrates 
the parties' hope that the ABM Treaty would preserve peace into 
the future and not merely limit ABM systems until new tecbnolo 
gies came along which would render the treaty obsolete.2'0 

These factors substantiate those arguments that  declare that 
the ABM Treaty applies to the "exotic" technologies contem- 
plated by SDI. Lasers, particle beam weapons, kinetic energy 
weapons and others, though not specifically mentioned in Article 
I1 of the treaty, must be viewed as within the definition of ABM 
"system" and as such included within the ABM Treaty's limits. 
tions. 

that a "broad interpretatian" of the ABM Treaty is Unsuppmtd. Apparently, the 
general c o ~ n s e l  of the Arms Control and Disarmament Apney shares these 
doubts N.Y. Timer, Feb. 7, 1987. at  AI. E d  1. Once @gar, the United Kingdom 
m d  other allies expressed opposition t o  a "broad interprstatioi': and Lord 
Carrington. %met- General ai NATO, urged President Reagan to mnault w l h  
NATO before making any decision to reinterpret the ABM Treaty. Wash. Post, 
Feb. 7 .  1987. at AI,  col. 4. Wash. Post. Feb. 8 ,  1987. at ASQ. mi. 3. In mqonse ta 
the out-, Resident hagm on February 10 d e d  I amid meeting at the White 
Houae to discuss the isma. Secretary of State Shultz again achieved a sort af 
compromise under whch Prsaideat Reagan m d e f h t d y  poatpond L dsiaion on 
whether ta ndopt a broader view of the ABM Treaty In rhie regard, no teste that 
would go beyond the "reitlictive interpretation" of the treaty w d d  bo a e h e d h d  
Furrhermore, consultations were order4 with Congress and the &ea in order ta 
decide how ta restmetwe the SDI program to accommodate ''a &iforem pattarn 
of t e a t w . "  Wash. Post, Feb 9, 1987, at Al,  coi 5; N.Y. Timer. Feb. 9, 1987. at 
AI.  ~01. 4: N Y .  Times. Feb. 11, 1987, at AI ,  e d  3, Wash. Posl, Feb. 11, 1987. at 
A18, col. 1. 

"Smith. dupm note 35, at 62. 
"ABM Tieaty. supra nota 4, preamble 
m''Srmth, supra note 35. at 68. 
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Defining "ABM systems" is not the only problem with the first 
three articles of the ABM Treaty. The United States and the 
Soviet Union have charged each other with numerous violations of 
the ban on territorial defenses contained in Articles I and 111. 
Assistant Secretary of Defense Richard Perk testified before the 
Senate Armed Services Committee on May 7, 1985, that "of all 
the violations that the President has reported to the Congress in 
the last 2 years. the single most important violation , . , has been 
the construction of a large phased array radar near the city of 
Krasnoyarsk."2l' The radar complex in Central Siberia was cited 
by Resident Reagan in formal reports to Congress on Soviet 
arms control violations on February 1211 and on December 23. 
1986.213 This massive "phasedmray" radar is important because 
one of these, backed up by a large computer, can track hundreds 
of separate attacking missiles, plot their !light paths, and assign 
interceptor missiles to intercept and destroy them. Phasedmrey 
radars also are useful in providing early warning of a missile 
attack.21' I ts  apparent capability to direct ABM defenses for 
several crucial Soviet offensive ballistic missile sites, thus making 
it an effective nuclear battle-management center for a territorial 
defense, is what makes the new radar system most threatening.2'5 
The Soviets claim the radars are solely for tracking objects in 

"'Souiet f ikoiy Vioinnons' H e o i n g r  Before the Commrtfer on Armed Ssiuicer, 
United States Smote, 99th Cong.. 1st Seis 59 IFeb. 20, May 7 19851 ihereinsfter 
Senate Hearings] 

"The Resident's Cnelasnfied Report t o  the Congress on Soviet Noncamplianee 
with Arms C o n t r i  Agreements. reppnnfed an Senate Hearmge. saprn note 211. at 
14.21 iheremikr  February 1985 Report t o  Congrers] 

* mAdmstiBtidS Report to the Congress on Soviet Noneomphanee with Arms 
Control Agreements with letter of rransrmftal 10 the Spesker of the Hause of 
Repreientatives and to the Resident of the Senale. Dec. 23. 1985. w p n n t e d  in 
Bureau of h b l l e  Affairs. U.S Dep't of State. Special Rep No 136, Soviet 
h'onsomplranee With Arms Control Agreements 2 119861 [hereinafter December 
1885 Report LO Congresaj. 

",R. Jartrow, s w r n  note 9. at 124.2) 
""See Special Report, sup" note 6. at 2: J Pournelle & D Ing supm note 24, BL 

113. Prssideot Reagan's December 1985 report to Congress on Soviet noncomph- 
a n ~ e  mlh -8 conlrol apreements stated in this regard 

MPtardy, the Krssnoyarsk radar vioisfim goes LO the heart of the 
ABM Treaty Large phssed.way rsdari !LPARrl l i e  that under 
construetion m8r Krssnayarak were recognized durvlg Lhe ABM 
Treaty negotiations 0s the rnt ical ,  long lead-time element of a 
natimuide ABM defense. 
When considered BO a pari af a Sovret necwork of new LPARs, the 
Krasnoyarsk radar has the inherent poTonwd to cantribure 10 ABM 
radar eoversge of B rigruficanf portion of the csnhral U S.S R 

December 1986 Report t o  Congress. ~ u p m  note 213. st 2. 
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space:z18 but experts outside the Soviet Union counter that, as 
constructed and oriented. the radar installation could only have 
been designed as a base for nation.wide missile defense.217 The 
Reagan Administration appears particularly convinced that the 
Krasnoyarsk radar, coupled with other Soviet A B M d a t e d  activi. 
ties. in the aggregate "suggests" that the Soviet Union is 
preparing an ABM defense of its national 

The Soviet Union, beginning in 1978, raised similar questions 
about American compliance with Article I, citing two "Pave 
Paws" radars in Massachusetts and California, and complaining 
about two more of these radars that the United States has been 
constructing in Georgia and Texas.zl* The field of coverage was 
such that the USSR raised the question whether they might be 
sufficient to provide a base for ABM territorial defense. United 
States officials insisted. however, that  all four "Pave Paws" 
radars are for space tracking and early warning of submarine. 
launched ballistic missile attack, which are purposes within the 
limits of the ABM Treaty.210 Subsequent Soviet complaints about 
other U.S. radar sites generally are based on other provisions of 
the ABM Treaty.2z1 The USSR however. as if to echo U.S. 
charges, has charged SDI activities as a whale with violating the 
ABM Treaty's Article 111 limitation of ABM defenses to a single 
area.222 

C. ARTICLE VAND THE 
CHARACTERIZATION OF SDI ?RESEARCH 
The most publicized and controversial provision of the ABM 

Treaty is Article V, which goes to the heart of the public debate 
concerning the extent to which SDI genuinely is a "research, 
program. Article V, paragraph 1 states: "Each Party undertakes 

"'Muahal Sorgei F. Ahhrorneyev. Chief of the Soviet General SLaif, stated m 
thn regard "The attempt by the American aide to mntmue pressmg this 
'accusation' agonst the U S.S R. memb only m e  thing-an attempt 10 juaiify the 
~ o u s e  lalren by the United Stater itreif tauard scrapping rhe ABM treaty." N Y. 
T u e s  June 5, 1965, mT 10, COI. 4. 

'I RuNe, gupm nofa 176. sf 30.31 
"6Fsbruary 1065 Report 10 Congress. supra note 212. st 21, December 1965 

Report Lo Congress. *&pro nom 213, at 2-5, R i b e .  SDI The Sourst Pmgmm, Dep't 
St. Bull, Sap 1965, at  40 
*'T Longafreth. J. P i e  & J Rhineiandc, supm note 110, at 40.41 Initial plans 

far the depioyrnenr of the two new radars reportedly resulted in a field of coverage 
that mcluded &oat two-thirds of the cntinentd U.S. The final deployment pian 
apparently reducer this coverage. but it nevertheleaa U e l y  wdl r e m u  suhstanhal 

"Old, ABM Treaty, sup" nore 4, A p i e d  Sfarernsnf F. 
"'See inba text accompanying notes 264.87. 

Y Tmes June 5, 1965, at  10 col. 1. 
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not to develop, test, or deploy ABM systems or components 
which are see-based, space.based, or mobile i a n d . b a ~ e d . " ~ ~ ~  R e  
search is not prohibited. Paul H. Nitze. Special Advisor to the 
President and Secretary of State on Arms Control Matters. 
attributes the lack of constraints upon research to practical 
factors: the United States and the Soviet Union recognized that 
it would be impassible to devise effective or verifiable limits or 
bans on research; also, in the ABM Treaty negotiations neither 
side desired to restrict their research eiforts.22' 

The Reagan Administration is extremely careful in its public 
pronouncements to never give the appearance of deviating from 
strict adherence to these provisions.laj As the SDI concept 
evolved, it was characterized solely 8s a "research' pr0gram.~~6 
Only if the program proved successful would a subsequent 
Administration decide whether to develop and deploy an ABM 
system, and make the decision whether to seek modification of 
the treaty under its amendment pracedures.227 The Soviet Union 
publicly agrees with the United States that only research is 
permitted by Article V, but the Soviets insist that the bar on 
developing. testing. and deploying space-based ABM systems or 
components permits only "laboratory research." Moreover. the 
USSR generally insists in bilateral U.S..USSR arms control 

B M  Treaty m p m  nafe 4 art  V. 
-rtre, supra note 162. at 2 
d . .  Special Beport. mpm nois 5 U S  Dep t of State. The Prasidmi'r 

Stmtegic Drisnro 1niliani.e. Gist 2 IMarch 19851. Kenneth L. hdelman. Drecrar of 
the U S  Arms Control and D i a m m e n t  Agency, stated chi sdrmmstrstion pahey 
m this respect "SDI ia a research program only I t  does nat mclvde development. 
t e t m g ,  or deployment m~onsisfent with the ABM Treaty Presrdent Reagan has 
made dear that Lhe research efforts wlll be fully e~nrisftnf Kith our vltsrnstional 
legal obligations, mcludmg the ABM Treaty'  Adiman. Bureau of Pvbhe Affaun. 
US.  Dep't  of Sme.  Current Policy KO. 730. SDI Setting the Record Stroght 2 
119851 

"'Lr mprn text accompanying note 28. Foliawmg the October 1983 Fletcher 
repart recommendations. hesident Reagan w m d  Naliand Sscurity D d s m  
Dlremve 119 on Jmuw 8 ,  1984. formally mplemenlmg lhe SDI effort It 
dvecled Lhe SDI program manage7 to conduct B number of major demonstrations 
of cr i~ca l  rmasde defense technolonee over the next decade. to support B posdde  
deployment decision m the early 1980s I t  hnlher directed. however. that SDI be 
conducted m comphance with che ABM Treaty through the end of President 
Reagan's aaeond term T Longstnth.  J Plke & 1. Rhmelander. supm note 119. a t  
16: see mpm text accompanying note 20 The second repart fhe Future Secuity 
Strategy Study" d l imed by Dr Fred Hoffman, agreed that  research was allowed 
but warned that development or deployment of new ABM defenses would require 
mcxbiicatmn or renegotistron of the ABM Treaty See Jones 4 Hildrefh. Star 
Wars Down lo Earth, or Gkam ~n the Sk5l" 7 Weah Q S 119841: supra text 
Bccompanylng note 19 

"'K~tze. supm note 162 at  2: U S  Dep't of Del ,  supm nme 28. at 137. Sene* 
Hearings. ' u p w  note 211 B t  50-51 
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negotiations that any new arms Limitation agreement either be 
preceded by an understanding along these lines or contain an 
express provision permitting only "laboratory research" on strate- 
gic defense.sz8 

The Soviet position, above, indicates the chief problem- 
defining where study and research end and development begins. 
The treaty fails to define these terms. The USSR naturally claims 
that it is strictly abiding by the ABM Treaty in this regard, but 
that  Washington rejects the idea of banning development of 
"strike space weapons."22e Marshal Sergei Akhromeyev clearly 
stated the Soviet position: 

It is necessary for a ban to embrace every phase of the 
inception of this new class of arms. This, however, does 
not deny the right and possibility to conduct basic 
research in outer space, But it is one thing to conduct 
research and studies in labomtory conditions and quite 
another thing when models and prototypes are created 
and samples of space arms are tested. This is always 
followed by deployment of arms. I t  is precisely such a 
line, backing it up accordingly with propaganda. that the 
United States Administration is pursuing as regards the 
Star Wars program. The USSR views as impermissible 
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any out-of4aboratory work connected with the develop 
ment and testing of modeis, pilot samples, separate 
assemblies and components. Everything that is being 
done for the subsequent designing and production of 
space strike systems should be bmned.23o 

The Soviet position is similar to the position that American 
negotiators apparently took in 1972. During the congressional 
hearings on the ABM Treaty, Gerard Smith, leader of the U.S. 
negotiating team, testified: 

The prohibitions on development contained in the ABM 
Treaty would start at  that part of the development 
process where field testing is initiated on either a 
prototype or breadboard model. I t  was understood by 
both sides that the prohibition on 'development' applies 
to activities involved after a component moves from the 
iaboratory development and testing stage to the field 
testing ~ tage .23~ 

Arms Control Impact Statements submitted by President Reagan 
to Congress apparently accepted this definition. But the American 
position in current arms control negotiations emphasizes that 
nothing in the ABM Treaty constrains work on SDI to research 
in a k~borotory.~3~ 

110 



19871 STRATEGIC DEFENSE INITIATIVE 

0th- factors add support to this definition of the dividing line 
between "research" and "develop." The Russian text use8 the 
word for "create" instead of "development."2se By comparing the 
"ordinary me~ming"~3' of the words in the context of the ABM 
Treaty, one may conclude that "develop" involves the examina. 
tion of potential ABM technologies at a stage somewhat beyond 
their study in a laboratory enviranment.235 Additionally, Article 
XII,  which provides for monitoring treaty compliance by "na- 
tional technical means of verification,"la6 supports a dividing line 
between "research" and "develop" at  the paint where field testing 
begins. National technical means include satellite. aircraft, sea, 
and ground-based surveillance systems. These systems, however, 
are unable to detect laboratory research. Therefore, for practical 
reasons. the parties could not have intended to prohibit unverifi. 
able laboratory research.237 Soviet Premier Mikhall Gorbaehev 
confirmed this to U.S. Senators visiting Moscow in September 
1985. stating that any research outside of a laboratory would be 
considered verifiable, and that verifiable research and develop. 
ment on antimissile weapons. including spacebased systems, is 
subject to ABM Treaty Limits.238 

A series of experiments by both the United States and the 
USSR have called into question whether both states have 
exceeded the permissible research allowed by Article V for other- 
thmfixed land-based ABM systems, The issue is made more 

1964 study requestad by the Resident. completed by the Scowcroft C o m s s i a n .  
reviewed the sdmmstiatmn's p m p o s d ~  for research under SDI and caneluded 

[Rlesearch permitted by the ABM Treaty 18 important m order to  
aicerlsin the realiscie passibihty which technologes might offer 88 
weU as f~ guard against the poaaibihty of an ABM bredmut by the 
other ride But the strategic imphealms of bdhstic defense and $he 
c n t m h t y  of the ABM Treaty to hrther arm8 control agreements 
dictate eilreme CButmn m proeeedvlg ta m~meenng dsusiopment in 
this nens1tive area. 

SCOWcmfI, Pmsidmt'a Commission on Smmfsgic Forces. March 21. 1984. 81 6 ,  
quotad in Schleiinger, w p m  note 166, s t  11 (emphasis addedi: SBL eupm now 226 
='T. Langatreth, J Pike b J Rhmelander. wpm note 119, at 2 5 :  Smith. sup" 

note 36, at  68.  
srVienns Convention. supra note 91, art. 31 
'"Srmth. nupm note 35,  at 66. 
'=ABM Treaty. svprv note 4, ut. XI1 

rn objecting to U.S. SDi research But Nunn cautioned thatborbaehev's definiimn 
was too n m ~ w .  because it IS more Limited then pl-ed SDI research and also 
more b i t a d  than the spacebared defense work aecompllahed by the Soviets 
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difficult by the language in Article V that pertains to "ABM 
systems or components."23s Consequently. much work proceeds an 
ABM.related projects that  is characterized as "adjuncts," 
"subcomponents." or "subsystems," which are not limited by the 
treaty, as opposed to "components," which are limited.2'0 As 
might be expected. "components" were not defined by the treaty. 
The Reagan Administration interprets "components" as including 
only devices capable of standing on their own as subatitutes for 
the ABM missiles, launchers. or radars mentioned in Article 11. 
"Adjuncts." or other terms implying the same. on the other hand, 
are merely parts of the independent eamponent.2*1 Presidential 
science adviser Dr. George Keyworth I1 explained: 

As it's emerging, the Strategic Defense Initiative would 
move towards a series of progressive demonstrations of 
evolving subsystems. Each of these demonstrations would 
test out a piece of militarily meaningful technology. 
These would be building blocks from which an eventual 
system could be designed, but in and of themselves would 
not constitute a weapons eystem. Such activity would be 
fully within the provisions of existing treaty limita. 
tions.241 

The problem's practical application is illustrated best by the 
controversy over the Reagan Administration's characterization of 
elements of ABM sensors, currently being "demonstrated." as 
adjuncts to larger ABM components. Demonstrations of the 
Airborne Optical System IAOS) in particular received much 
attention.2'3 On June 10, 1986, B Minuteman missile launched 
from Kwajalein Atoll in the Pacific intercepted a dummy warhead 
fired from California on another missile. The "demonstration" 
essentially tested two elements of a sensor system that first 
would spat a target early in flight and Grace its trajectory, and 
then would provide direct guidance information to ground-based 
interceptors. In an operational system the spatting and tracing 
functions would be deployed on a satellite. Guidance information 
would be handled by the AOS, probably mounted in an airplane . .  

"'AQM Treaty, supm note 4 art. V. 
"'Chnslim Soience Monitor March 27,  1985, at 1 and Pov 4 ,  1985, a i  3: 

M ~ s d l r  Internepian or 'Star Wnrs' Plan Viobfra ABM Pwr, Long laiand 
h'ewrday, Aug. 16. 1885. st e8 
"T Langsrreth, J .  PLr h J Rhlnelander, s u p m  note 110 st  28 
*"Id. lemphasii addadl. 
"'Id at 28: Chriarlan Selence Monitor, Mar. 27. 1886, ~t 1 and Nav. 4, 1985 at 

8 ;  Wash Post. Jan 30, 1985, m 1. 

112 



19871 STRATEGIC DEFENSE INITIATIVE 

capable of remaining airborne for long periods.24' Under the 
Reagan Administration's interpretation, the two functions when 
tested separately were not forbidden "tests" of "components," 
but instead were permitted "demonstrations" of "adjuncts" as 
neither element acting alone has ABM utility. 

Critics counter that  this rationale is defective - that  in prae. 
tice, mast ABM systems have more than one sensor component 
acting together to provide battle management. Under the Admin. 
istration's interpretation, the separate radars in existing ABM 
systems would be considered as adjuncts to one another, and none 
could be a component limited by the ABM Treaty.2'5 Critics add 
that such a narrow distinction between adjuncts and components 
also makes verification impossible to achieve, because current 
verification capabilities could not make such fine distincti~ns.~'e 
The issue is extremely difficult: but a t  least in the case of AOS, 
the Reagan Administration's argument ia based too much on 
haipsplitting semantics to be convincing. And indeed, the USSR 
has protested planned U S  spacebased tracking esperiments.2" 
United States officials similarly criticize the USSR for developing 
components prohibited by Article V. President Reagan's February 
and December 1985 reports to Congress on Soviet noncompliance 
with arms control agreements noted "ambiguous" development of 
prohibited mobile 1and.based ABM components that apparently 
=e designed to be rapidly deployable at  sites requiring little or no 
preparation.248 

In summary, Article V. paragraph 1, severely limits the devel. 
opment and testing of ABM systems and components, whether 
"'T. Longstreth, J. Pike & J. Rhmelander. supm note 119, at 29, Long Island 

Newsday. mpm note 240: Wash. Port. Jan 30, 1886, B L  1 Another SDI sewor 
proiocl. called Talon Gold, Is  scheduled for feating m 1988-89 Talon Gold is B 
spacebased laser i a r p d n g  mechanism that wlli aim a spacebased laser weapon at 
incomina bdhstie mimilea. Plans call far it t o  bp teated aboard the Q D ~ B  shuttle 
Tdon G:ld Launch Sitpi, Aviation Wepk & Space Tech, Aug 20. 1 9 k  Christian 
Seienee Momtor. Aug. 16. 1984. 81 1s. For an account of other scheduled tests. see 
N.Y. Tvnes Sep. 3, 1986. at A13, COI. 1. 
"'T. Langstrerh. J. P&e & J. Rhindander. supra note 119. 81 29. 
"Id. at 29.80 
"'Wash Poat, Jan. 30, 1986. A l .  co1 3 and A16 eo1 4 The USSR m ita June 

198s arms-reduction offer. expressed the desm LO define components snd 
subcomponents m order t o  do8s what they consider B lwphole u s d  by the United 
States to luslifv SDI testme Wash. Post. June 14. 1886. at AZO. mi. 2. 

'*Febru&y i985 Report-ta Congress, supm nore 212, a t  21: December 1986 
Report Lo Congress. supra note 213, BT 4 ;  U.S. Dep't of Defense. supm now 28, a t  
48 The Savals are testing B "modular radar" that IS ~aa l ly  transportable and c a  
be dissssernbled and reaasembhd YI a period of months Another ABM radar 
bemg developed 18 housed in B v-rbed container T Longstroth, J Pike & J. 
Rhinelander. supm nore 119, BT 57-68 

113 



MILITARY LAW REVIEW [Vol. 116 

they are based an technologies existing in 1912 or on new or 
"exotic" ABM technologies. But excluded from Article V are 
fixed land.hased ABM systems and components, for which 
development and testing is permitted and in fact is proceeding at  
a rapid pace.2'9 Deployment of a spacebased ABM system or its 
components is prohibited. With respect to fixed land.based ABM 
systems or components. deployment is limited by the restrictions 
provided by Article I11 acting m conjunction with Agreed 
Statement D.2'0 

Finally, Article V, paragraph 2. prohibits either side from 
developing, testing. or deploying ABM systems that allow launch- 
ing of more than one ABM interceptor missile at  a time from each 
launcher, or automatic, sembautomatic, or similar systems for 
rapid reload of ABM launchers.zj1 Agreed Statement E ,  which 
pertains to that paragraph. places identical prohibitions an 
multiple independently guided warheads for ABM interceptor 
missiles.251 Paragraph 2 has not been a major point of contention. 
but President Reagan's December 1985 report to Congress on 
Soviet arms control noncompliance did note that "the U.S.S.R.'s 
action with m p e c t  to the rapid reload of ABM launchers 
constitute an ambiguous situation a8 concerns its legal obligations 
under the ABM T ~ e a t y . ' ' ~ ~ 3  

D. ARTICLE VI AND "ABM CAPABILITIES" 
Article VI of the ABM Treaty is designed to enhance the 

effectiveness of the previously stated limitations by ensuring that 
missiles, launchers, or radars that are developed and deployed for 
nomABM purposes will not also have ABM capabilities. Toward 
that end, it prohibits the United States and the USSR from 

"-The WanhlnGon Post reported 0 danuw 1985 Chat the Army IJ progreasing 
rap~dly with the ground-based leg of SDI. and Lhai parti of the system could be 
deployable prmr t o  1990 Named Army projects centered on roekef-launched 
senamg devices. the =borne opIieal system. B moblle radar system. and new 
lnterceptor rmasller w t h  nonnuclear kdl mechanisms Wash Port, Jan 30 1986 
at A l ,  co1 5 The USSR also ib pmgressmg in fired land-baaed ABM defenses 
U.S. Dep t of Defense. supie note 28 sf 44,  48 

'baSee supm t e n  ~ccompanylng notes 189-91 
"'ABM Treaty, 8upm note 1, art V 
*"'id Agreed Statemeof E. 
"s'Decwnber 1985 Rsporl t o  Congreaa, supm note 213, m 5 Some indication 

exists thst the Sovieta conducted a test m which two short-range mterceplors 
deployed 8s part of Moscow d ABZl system were flred from B emgle launcher ~n an 
internal of two hours. T Longstrech. J Pilre a J. Rhlnelander supra "ate 119 81 
67,  J ~~~~~~u~ a D ing. Supm note 24, 114 
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testing these missiles, launchers, or radars "in an ABM mode."z~' 
Testing in an ABM mode was not defined, but. in 1978, the 
United States and the USSR reached an Agreed Statement 
elaborating upon the term.zss Although classified, the 1978 
Agreed Statement presumably is similar to the US. Unilateral 
Statement attached to the treaty that indicates that the United 
States would regard a missile or radar to be "tested in an ABM 
mode" if 

[Aln interceptor missile is flight tested against a target 
vehicle which has a flight trajectory with characteristics 
of a strategic ballistic missile flight trajectory, or is flight 
tested in conjunction with the test of an ABM interceptor 
missile or an ABM radar at  the same test range, or is 
flight tested to an altitude inconsistent with interception 
of targets against which air defenses are deployed.. . . l i e  

President Reagan's reports to Congress concerning Soviet arm9 
control noncompliance painted to several potential Soviet viola. 
tione of Article Much concern w m  expressed about the 
Soviet Union's program to upgrade the capabilities of its surface 
to air missile @AMI system. The reports also stressed that the 
Soviets "probably" conducted tests of SAM "in an ABM made," 
due to the number of incidents of concurrent operation of ABM 
and SAM components. Further, they charged that the Soviets 
conducted tasts of air defense radars in "ABM.related activi- 
tiee."268 The President's reports indicate perhaps the most diffi. 
cult issue concerning Article VI - tha t  is, how to treat "gray 
area" systems that are designed to perform non.ABM functions, 
but that also have some effective ABM capabilities. The chief 
threats to Article VI in this respect are posed by anti-satellite 
IASAT) weapons, anti.tactical ballistic missiles IATBM), and large 
phaeed-may radars. 

"'ABM Treaty. art  VI If provides: 
To enhance ~ i s u a n e e  of the eff8Cfiuenesa at rhe Bmifauonr an ABM 
ayrtems and thdr components provided by the Trealy, each Party 
undertalies: 

181 not to  gwe m i s d a s .  launchers, or radars. other rhan ABM 
interceptors m i s s e s ,  ABM launchers, or ABM radars. capablliriis t o  
counte~  strategic bdhLie  m a d e a  or then elemenls yl fight trajec. 
tory, and not t o  test them m an ABM mode.. . 

'"T. Longstreth, J Plke & J Rhulelander, iupm note 119, at 24. 
' ' l i d :  ABM Treaty. supra note 4 Unllaterd Statement B. 
%'February 1985 Report to Congress. w p m  note 212. at 21: December 1986 

"'Id., U S  Dsp't of Defense, avpm note 28. BC 22-23. 
Report to  Conmesa. supm note 213. st 4-5 
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Antbsatellite systems and components are not mentioned in the 
ABM Treaty and, therefore, are not per se prohibited. However, 
ASAT weapons violate Article V I  if they are given ABM 
capabilities. The technologies for destroying satellites and ballistic 
missiles overlap considerably; therefore, many elements needed far 
an ABM system may be tested or even depiayed under the guise 
of ASAT tests.26e The USSR admits that it conducts laser 
experiments against orbiting satellites from huge laser test 
facilities at  Sary Shagm, in central Asia, and that the laser 
facilities could easily be upgraded to achieve space weapons 
capability.260 Yet the Soviets contend that similar experiments 
conducted by the United States violate the ABM Treaty because 
they are being conducted for a different purpose - that iB, as a 
guise for SDI.2e1 The Reagan Administration is not helped in this 
regard by the fact that many influential administration critics 
agree with the Soviets an the latter point.z62 Wherever the 
dividing line between ASAT and ABM technology lies. future 
improvements in ASAT technology promise to make this issue 
more prominent. 

Similar problems exist with respect to anti.tactical ballistic 
missiles. These are weapons that can destroy medium and 
intermediate range ballistic missiles.283 The problem is that, as 

"7' Loogsfreth, J. Pke & J Rhinolander, supm note 119. at  334% Glaser Do 
We Want the Missile De/snser We Con Burid? 10 Int'l Security 56 11985) Smith. 

overwew of ASAT technolom. m e  R J881row. supm note 9 s t  60.66 
I L . A .  Times. Xov. 18. 1981. s t  5. Robert Jastmw describer B "luller.sateBte" 

designed to destroy other eatehtes m orbit. hems tested by the USSR R 
Jastrow. wpm "ate 9. at 6042. 

"'R. Jastrow. supm note 9. 81 60-62: L.A Times, Nov 16, 1986, at 6 .  United 
States ASAT development concentrates on m rocket~proppelled "smart buUef' 
movntd  on B modfled F.15 fighter. The airplane flies t o m  dtitude of 50.000 feet 
and flren the rocket at the orbiting satehie. The rocket YBDB hesf.iiensitwc h o m g  
dewces fa mfercspt the salehie and deilroys II by the form of mpaef. R 
Jssfrow, m p n  note 8 .  sf 63.  The Umfed Stales reportedly plana TO test 
rpacebarcd weapons and sonms that me pari af SDI m the early 1990s agvnit 
$stelUte targets Lhat wdl SMYIBID hdhstic missiie eharaelerrstics T Longatreih. 
J Plke & J. Rhinelander. mpm note 119. at 34 The tertii clearly would contradm 
U d a w r d  srarement B and pmhably viohri Arliele V i  

"'Herbert Scovli l~.  Jr. a former assistant dirscrar of the CIA and of the Arms 

note 36,  68: chistian science Manitor. hg. IS. 1984, at 18. F~~ an 

"T Longstrsrh, J Pike B I Rhmelande< supra note 119, at  34 
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ATBM technology improves. it easily gains an ABM ~apability.~e' 
Also, verification that systems are solely ATBM capable i6 
extremely difficult.2" The distinctions become even more blurred 
by the fact that  many current ATBM programs in the United 
States are subsumed under umbrella SDI programs.266 Interest- 
ingly, one side-effeet of this process is that  the NATO allies 
become more interested in SDI when mention is made of ATBM 
spin.offs from SDI that might assist them in protecting Western 
Europe from Soviet short and medium range missiles aimed at  
European territory.26' The lure of this aspect of SDI has not gone 
unnoticed by some SDI advocates who desire to strengthen public 
and alliance support for SDI by bringing NATO allies into the 
praject.2e8 

The same problems exist with respect to large phasedmray 
radars, where technologies for conventional air defense and 
ballistic missile defense overlap. The United States accuses the 
USSR of conducting tests that  involve air defense radars in 
ABM.related activites?ee but, probably because of the difficulty 
in verification, as well as its o w n  likely practices in this regard, 
the United States is not overly vehement in pursuing the matter. 

The issues presented by phasederay radars primarily are 
argued under Article VI, subparagraph Ib), by which the parties 
undertook "not to deploy in the future radars far early warning of 
strategic ballistic missile attack except at  locations along the 

"Id. at 3 5 4 1 :  Glsser. supra note 259,  at 65.66. The USSR IS depioymg the 
SA.10 SAM System and flsht.teatmg another. the mob& SA.X.12 Both may 
have che Potential ta mtercepf some U S .  bdhsuc m i s d e i .  The SA-X-12 is 
classified BI B tactical SAM and antvtactlcd balLstic mrsslie IATBMI. U.S. Dep c 
Of DsfenlB. SYPrn note 28, at 48 
"'U. Rs'man & R. Pfdtzgaff .  Jr., supra note 71. at 61 
*-T. Longamth, J Pike & J. Rhinelmder. supra note 119. st  36-39 
"Sea Rash Po% Sspf 6 ,  1935, at A i .  ea1 6, Wash Posr Oct 19. 1936. at 

A I 4  *n, 1 . . . . , ... . 
"*Representative Dunean L. Hunter IR-Cdf.1 m November 1986 eanfsmed m i h  

gone um&imd by ad-rtrafmn officials Wash. Poat. Apr 26.  1966, a t  A9, eo1 
1 

"'See " P a  note 258 
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periphery of its national cerritory and oriented olitmard"270 By 
restricting radars to an outward orientation along the States' 
peripheries. the ABM Treaty drafters intended thereby to ensure 
that radars did not contribute to an effective ABM defense of 
points in the interior in violation of Articles I and 111.z71 The 
treaty does permit deployment, without regard to location or 
orientation, of large phssedwray radars for tracking objects in 
outer space or for use as "national technical means of verifica. 
tion" of arms control compliance.2'~ 

The Krasnoyarsk radar described earlierzrs is the focal point in 
the application of Article VI, subparagraph Ibl. President 
Reagan's reports to Congress on Soviet noncompliance with arm8 
control agreements state that "in its associated siting, arienta. 
tion, and capability, it is prohibited by this Treaty."z74 The 
USSR, in response, denies that the radar violates the ABM 
Treaty,zri but it has offered to halt construction of the radar if 
the United States halts modernization of two of its radar sites 
that the USSR contends violate the treaty.g7e The two U.S. radar 
sites are fixedmray radar stations at Thule Air Base in northern 
Greenland and et  Fylingdales Moor in northern England; they 
constitute part of the American ballistic missile early warning 
system, built in the 1960s, that would detect Soviet missiles 
launched over the North Pole toward the United States. The 
United States currently is upgrading the radars by converting 
them to phased-array, which have increased capabilities because 
of the expanded scope of "vision."z" The Soviets apparently feel 
that  the upgrading ie such that it amounts to deployment of a 
new early warning system outside the periphery of the national 

B M  Trealy, supm note 4. art VI lemphssia added] 
S Arms Canrrol and Disarmament Agency, mpm note 53, BL 197.38 
BM Treaty sup- note 4 Agreed S~afemsnr F 
e R. Jsstrow supm nois 9. 126, w p m  text ~ccompanylng notes 211-14. 
e b r u a q  1986 Rqort  t o  Congress. supra note 212, BL 2021: December 195s 

Report t o  Congress. supra mate 213,  at 4. The Departmenr of Defense adds that 
the USSR has the world Q mort ~ x f s n s i v ~  early w-g system. which pmwdea 
about 30 m u t e %  warmg of a U S .  attsck Its detection and tracking isdari are 
located 81 IU pmilionr on Lhe periphery of the USSR. The Krssnayarrk radar 
under eonetrvelian m central Siberia also will provide early w m g  and carget 
tracking. U S  Dep't of Defense, avpm note 26,  at  45-46, QIL ala0 T. LongsIreth. J 
PA8 & J Rhmelander. silpm note 119, at 62-64 

"Sowel Lt. Gen Wad- Srarodubov, respondmg Lo President Reagan's 
December 1986 ieoort t o  Canmess an Soviet noncom~llance with arms control 
agreements. stared 81 a press conference ln M m o i  that "lrlhe rsdar undsr 
conslrvelron i(/ for tracking space objects'' and added that if " is  not yet developed 
and IS only in the process of ~ o n ~ t m ~ f m n ' '  Quoted yl l a s h .  Past. Dec 30. 1985. 
at A18. $01 1 

'TVash Part, Oet 30, 1985, st AI. eo1 4 
2 ' l d ,  T. Longstrelh. J Pike & J Rhmelander, w p r n  note 119. st 40-41 

118 



19871 STRATEGIC DEFENSE INITIATIVE 

territory in violation of Article VI.2'6 Further, if the upgrade 
increases the radars' capabilities to mch an extent that they 
could provide some ABM battle management capabilities, then 
the Thule and Fylingdales Moor radars would be inconsistent with 
Article IX of the treaty ''not to transfer to other States, and not 
to deploy outside its national territory, ABM systems or their 
components limited by this treaty."2'@ 

The Reagan Administration rejected the Soviet proposal to 
exchange the Krasnoyarsk project for the Thule and Fylingdales 
Moor radar upgrade projects. Defense Secretary Caspar W. 
Weinherger told the Senate Foreign Relations Committee chat the 
Soviet offer equated a Russian project prohibited by the ABM 
Treaty with American modernization of existing radar sites that 
the treaty permits.280 Secretary Weinberger is correct in interpret. 
ing the treaty if the upgrading is simply a modernization of 
existing early warning sites. Presumably, technical improvements 
of an early warning system that increase the capabilities 80 that  
it dS0 has "ABM capabilities" would exceed the permissible 
limits of "modernization." The ABM Treaty limits only the 
deployment of radars in the "future"-by implication Article VI 
allows the United States and the USSR to have early warning 
radars located outside the national territory's periphery if the 
radars existed when the treaty was signed in 1972.281 Indeed, 
Ambassador Gerard Smith's testimony before the Senate ratifica. 
tion hearings confirms this.282 No treaty provision prohibits 
modernization of permitted early warning systems. Article VII. in 
fact, permits "modernization and replacement of ABM systems or 
their components . . . " unless specifically prohibited elsewhere in 
the treaty.lns Whether Article VI1 even applies to early warning 
radars is questionable because a careful reading of the Agreed 
Statements and U.S. Unilateral Statements appear to classify 
radars as having "ABM potential," as opposed to having only 
early warning capabilities, according to factors such 88 radar 
location, orientation, and emitted power to antenna 81.8.284 

Nevertheless. whether necessary or not, the Reagan Administra- 

"Wash. Post, Dec 30, 1985, at A18 COI. 1. 
'.*ABM Treaty, nupm note 4 ,  art IX imphaas addedl: see T. Longstreth. J. 

Pike & J. Rhinelander. supm note 119. at 11, Wash Post. Oet 30. 1981. at AI, 
COl 1. 

=Wash. Post, No". 1. 1986, at AI, e d  6 

"'T Longstreth, J Pke & J. Rhmelander, aupm note 119. at I 1  
"'ABM T'nary. supra note 4, ar1 YII.  
"'Sse i d ,  ut V I ,  Agreed Statement -4. Agreed Srarement B; Unilateral 

ABM Treaty. sup" note 1 art VI. 

Statement D. 
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tion uses Article VI1 as the basis for its position that, because 
the upgraded, phased-may radars are in the same location as 
previously existing radars. they are a permitted "modem 
i~atian."2~5 

In any event, Article V prohibits modernization far spaced- 
based ABM systems OF component~.~86 However, the parties to 
the ABM Treaty may pursue modernization of ABM systems or 
components-in effect land.based defenses-that otherwise are 
permitted by the treaty.28' 

E. ARTZCLE ZV AND "TEST RANGES" 
Article IV of the ABM Treaty permits the development and 

testing of ABM systems and components at mutually agreed 
upon test ranges.288 Common Understanding B identified "CUI- 
rent" U.S. ABM test ranges at White Sands, New Mexico, and at  
Kwajalein Atoll, and the current Soviet test range new Sary 
Shagan Kazakhstan. I t  further allowed nonphasedwray radars 
used for range safety or instrumentation purposes to be located 
outside of ABM test ranges. No ABM components would be 
located at  any ather test ranges without prior agreement of the 
parties.28Q A 1978 Agreed Statement further defines test ranges 
for ABMs, identifies current ranges, and sets forth procedures for 
notifying the other party when a new test range is established.le0 
SDI critics contend that a test range estabiished at  Shemya 
Island in the Aleutians may be used to test ABM systems or 
components. As the U S  administration has not sought agree. 
ment with the USSR that  the island now be considered an ABM 
tegt range, U.S. tests there may violate Article IV. Common 
Understanding B, and tho 1978 Agreed Statement.ae1 The USSR 
recently publicized the test range issue when it charged that a 
nuclear device exploded beneath the Nevada desert in December 

"'T Lmgslrefh. J Plke & J. Rhineiander. supm note 113. sf 41. John B. 
Rhindander, legal adviser t o  the U.S. ABM Treaty negotiating ream. haa stated 
that the tissfy doel not dearly pernut the m d e m a t m n  ai the two U S .  radars 
Waeh. Post, Oet 30. 1386, at Al. c d  4 and AB. COI. 2. 

-see sUpm text 223 
"Fa Wash PmI, Jan 30. 1986 81 A i ,  201 5 General D m e l  Graham and other 

SDI advocates urge ulilvstion of the 30mm. GAU-0 minikannon 88 an element of 
B poml-defense sy(irem that could be deployed m e d i a i d y  T h r  "now-teeh' 
weapon 16 the chef armament of the U S .  A.10 anti.fan* attack aircraft. The a h o i  
ai rspid.firr target saturation would disintegrate the object D Oraham. supra 
note 45. at 270. J. PovrnDUe & D Ing. 9upm note 24, at  43-46. 

"%ABM Treaty, s ~ p w  note 4, art IV.  
"'Id at  A g r d  Statement B. 
'-T Longslreth J Pike & J Rhnelander. BYPW note 119. at 7 44 
" I d  at  43-44 
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1985 as part of an pray  laser test violated ABM Treaty 
provisions because it did nor occur at  a site designated for tests 
of defensive weapons.2Q2 The United States denied that the test 
violated the ABM Treaty.zQs The United States, on the other 
hand, also has charged the USSR with Article IV violations in 
President Reagan's reports to Congress on Soviet noncompliance 
with arm8 control agreements.*8' 

F. LEGAL OPTIONS FOR RESPONDING TO 
TREA TY NONCOMPLIANCE 

The discussion above identifies many areas where violations of 
the ABM Treaty. actual or potential. occur. The ABM Treaty 
recognizes certain remedies that are available to an "aggrieved' 
party when the other party is not complying with the treaty 
terms. Because the thought processes of Soviet leaders for 
responding to what the USSR perceives to be U.S. noncompliance 
generally are unavailable, only the legal options publicly identified 
by U.S. officials for responding to Soviet treaty nancomphance 
are discussed here. The legal responses provide three basic 
options: work within a Standing Consultative Commission to 
attempt to obtain a solution within the confines of the ABM 
Treaty, per Article XIII:  amend the treaty, in accordance with 
Article XIV: or abrogate the treaty. in accordance with Article 
XV. 

The Genevabased Standing Consultative Commission was es. 
tablished as the forum for discussing future ABM Treaty 
issues.se5 Its  advocates see it 8s "the main avenue for resolving 
compliance issues in order to preserve and strengthen the 
Treaty,"*06 and they chide the Reagan Administration for not 
using the Commisson to resolve SDI i s~ues .~g '  The Administra- 
tion, while telling the Soviets that the U.S. goal is to reinforce, 
and not change the ABM Treaty,288 has elected to avoid the 
Commission for resalvina SDI matters. Secretary of Defense 

''Wash Post, Des SO 1986. at Ala ,  e d  1: L A  Times, Doc. 29. 1985, at I and 
Dee. SO, 1885, et 9.  The 830 rmllion test, aptly codensmad Oddstone, and 
condwtd by the Energy Deputment. twk place 1,800 feet below tb desert. The 
blast was equivalent t o  between 20,000 and 150,000 tons of TKT, and was the 
flfth 01 I itrrea of i.my lsssr testa ainee 1880. 

"%A. Thee,  DBE SO, 1985, a~ 9. 
"'February 1386 Report to Congrsss. svpm nata 212. at 21, December 1985 

"'ABM Treaty, w p m  note 4 ,  ut. XIII.  
'"T Lmgstreth, J. Pi*e b J. Rhinslander, bupm note 119, at 6 6 .  
'"Boston Globe, Xov. 22. 1986, at 10 
s '8Wd St. J .  Sept. 26 1885, sf 86 

Rsport to congress, dupm not4 213, at 4.6. 
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Caspar W. Weinberger and Assistant Secretary of Defense 
Richard Pede are contemptuous of the Commission and would like 
to see it abolished.280 The problem, in their view, is that the 
Commission is powerless to deal with such important issues as 
the scope of treaty limitations on U.S. or USSR ABM develop- 
ments. The Commission can deal with small technical issues, but 
the ABM issue has become SO broadly important that  it must be 
approached instead on a high political plain.3Do 

Amending the treaty under Article XIV is more palatable to 
Reagan Administration officials than resorting to the Commis- 
sion. Paul H. Nitze, special advisor to the president on arms 
control, states that the drafters of the ABM Treaty "envisaged a 
living accord-that is. one that would make allowance for and 
adapt to future circumstances"-and that, therefore, the parties 
incorporated provisions dowing for its madifi~atian.3~~ American 
officials always acknowledged that, at some point, SDI will 
progress to a stage where the next step could not be taken 
without amending or scrapping the ABM Treaty.302 Lieutenant 

'"Wash. Poll ,  Nov 18. 1985. e t  AI ,  mi. 4. Richavd Perie. in m Pencsgon report 
to the President, dsscnbed the Commriion 88 "a Orwedm memoryhoie info 
wheh our coneems have been dumped bkke yesterday's trash.'' wash Post. Dec 
19, 1966, at  A35, f01 1 

"Waih. Post, Dee 19. 1966. at  A36, col 1 AibiStant Secretary P e r k  testifying 
about Sovat treaty violations &fare the Senate Armed Services Commttee on 
Fehrvary 20 1986, stated "The SCC i s  basically a rechmcal forum fo deal with 
ambiguities The pmblem howwer 13 violation These can only be resolved at  the 
poiitied level.' Perk hrrfhei testified before rhat body on M a y  7 1985 "It  IS 
simply a forum where American technicians and Soviet techrvcians are able co talk 
t o  m e  another. Felther side, m m y  iudgmenl, has significant aufhonty t o  alter the 
practices of its national authontiee, and because there e u s t  no eieav mcentiv~s t o  
cornplace.  I f h d  ~f would be unreasonehle fo expect B forum &e the Standmg 
Consuitstwe Cammission fo produce eomphanee where Lhere is  a pattern of 
noneomphanm" Senate Armed Sewlee8 Commlrrn. 8upm note 211, at  10, 61 
P a d  H Nitze is more ieneroua in his view of the Commission In his opuuon. it 
should negotiate any amendmmrr that either s>ds may propose under Article XIV. 
as r e U  as consider ehmges in the strategic situation rhat have a bearvlg on the 
treaty, such as the =pact of new defense mhnoio@er mn the basic feehnaloglcd 
assumptions on which the treaty was based. Nitre. supra note 162, a t  2. 

'oNitze. dvpra note 162, BL 2.3 m e  Sanafs Hsanngs. supm note 211, BL 301.06 
"'The offreid afate Department h e  is  

If and when our research critena me met. and foiiowmg close 
consu1t800n mth our &en. we m e n d  10 con~ui t  and negotiate, as 
m ~ m n n a f e .  with the Soviets ~ursumf to the terms af the ABM 
Ti+ which provide for such ionsdtations on how deterrence could 
be enhanced through B greater rehance by both sides on new defensive 
w5tems 
If. at same him tme.  the Umted Slates, in d08e conadtation with 
Lts &as, decides Lo proceed wrfh deployment of defensive systems. we 
intend to utllve mechanirmr for U S .Soviet eonsuitsfion8 Drovrded 
for m the A B M  Tresty 
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General James Abrahamson, Director of the Strategic Defense 
Initiative Organization, told a Senate Armed Services subcommit- 
tee: "There clearly will come a time [in the 1990~1 when we enter 
the development phase and . . . require much more direct testing 
[of components of a defensive system] that we will have to have a 
modified [ABM] treaty in some way in order to proceed. . . . 
Former National Security Adviser and Secretary of State Henry 
Kissinger, former Defense Secretary James R. Schlesinger, and 
others have commented that an ABM Treaty modification could 
be part of a greater bargaining process involving U.S:Soviet 
agreement to reduce certain offensive missiles and to phase in a 
limited ABM defense.5" The USSR, however, claims that it would 
oppose any US. effort to amend the ABM Treaty in order to 
accommodate SDI.Sa6 The Soviet claim appears to be realistic in 
view of the uncertain state of a m e n t  SUI technology and the 
extent to which the treaty would have to be changed to 
accommodate a vastly broadened concept of defense in the place 
of the current very limited permissible defense. If new arms 

Sonate Report, supm note 5. a t  5 ;  Senate Heminga, svpm note 211. a t  104-05: ~ e r  
chrietian science ~ ~ ~ t ~ ~ .  N ~ " .  4, 1886, w 3 ,  N.Y. ~ i r n ~ ~ ,  J~~~ 6, 1985, m AIO, 
mi. 1. 

'mReportsd in Wash. Post. No". 18. 1985. at Al.  c d  3. 
viasinger. ~~t zap our 'stor wan ~ ~ m t i ~ i .  N.Y post. sept.  9 1986. 

sf 23, Xlauthammsr. Will Star Wnra Kill Am8 Coniml~. Kew Repubhe. Jan  21. 
1985. at 12, Christian Serenee Monitor No". 4,  1985. s t  3. Henry Kissvlger 
obaenred. 

The Addmstration has an opporturuty ta bring about a hsforic 
change YI strateme re ia tmrhpa  and vastly reduce the threat of B 
nuclear apmdype Ta s s f e e m d  ita opportunity the Administration 
must sbandon its diatmetion betwen research and deployment. If 
should state erplieitly that ~f wdl nor m e p t  a ban an miasiie dsfennses 
but that  i f  wdl negonate the scope and mfure of stratede defense 
simulraneaurly and in relation LO agreed levels of offensive forcer The 
United States should put fowmd a policy that  me B dramalie 
mduetmn of offensive eapabihties to a h t e d  build-up of defensive 
forces. 

K i s s k r  ststed that as part of this pohcy: 
The ABM Treaty would be modified a i  provided in its  review 
moeedures . . Such an meement  would dramaticallv r e v e m  the 

( i t rmmc defenae Lies  II uncertain whai weapons will get through. 
rstronal incentives for nuclear war will d h h s h .  

'm'Marshal S s r p  F. Akhomeyeu. Chef of the SDVM General Staff. *Wed in 
Rsvda .  "The Soviet Union will naturally not agree tn turn the treaty on the 
h t a t i a n  of ABM systems info a cover-up for hhe Urnred Srsree poLcy avned st 
an mms lacs in ipaccbaasd lntiballiatic missile aystsma." NY. Times, June 5 ,  
1985. at 10. 
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control d e s  in this area are to be adopted, only an entirely new 
ABM Treaty is practical. 

Critics of SDI often assert that the United States will have to 
break the ABM Treaty if it proceeds with an ABM defense. This 
Implies that international law will be broken. But Article XV 
provides each state a legal means for terminating the ABM 
Treaty "if it decides that extraordinary events related to the sub. 
ject matter of the Treaty have jeopardized its supreme inter- 
ests,''30e United States negotiators atrempted to better define 
America's "supreme interests" in Unilateral Statement A, which 
states in pertinent part: "If an agreement providing for more 
complete strategic offensive arms limitations were not acheved 
within five years, U.S. supreme interests could be jeopardized. 
Should that occur, it would constitute a basis for withdrawal from 
the ABM Treaty."30' Article XV further provided that a party 
could withdraw following six months prior notice to the other 
party.30a 

Many critics of the ABM Treaty assert the failure to achieve 
progress in offensive strategic arms limitation agreements and the 
Soviet violations as bases far withdrawing under the theory that 
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U S  "supreme interests" are jeopardized.80Q The Reagan Adminis- 
tration clearly indicates that it regards the assumptions on which 
the ABM TTeaty was based-that limits on defensive systems 
inevitably would lead to limits on offensive systems-have not 
proven true. President Reagan has stated that the failed presump 
tiam include an assumption that SALT I and the ABM Treaty 
would lead to stabMty and eventual reduction in strategk 
arsenals; an assumption that the treaties contemplated parity in 
offensive weapons systems. when actually the USSR continued to 
race for superiority: an assumption that MAD, implicit in the 
treaties, is in the common interest of the United States and 
USSR and an assumption that SALT I and the ABM Treaty 
would be complied with.810 Contributing to the failure of these 
basic assumptions is the development of new technologies that 
today offer the possibility of ABM defenses that could not have 
been conceived in 1972 and the erosion of the assured survivabil. 
ity of U S  deterrent forces as the result of Soviet deployment of 
large numbers of accurate MIRVed warheads.3" 

The basic assumption that Soviets would comply with the ABM 
Treaty proved invalid, principally because of the construction of 
the Krasnoyarsk phased-may radar. But it also proved invalid 
with the apparent testing and development of mobile ABM 
'"D. Graham, supm note 45, a t  311: J PourneUe & D Ing, supm now 24 sf 61 

111.11  ... .. 
" 'LA Times, J d y  14. 1935, sf 8. see Speuel Report, s u p w  now 5 at 1.2. 

Kenneth Adelman calls the failure of these basic ~~sumphons  "the msln threats t o  
that  treaty:' stating: 

defensive sy&a It &bo&es the obhgation of-both parties t o  
negotiations on etrateac offensiva arms. Before enteivlg into the 
ABM Treaty. the US hdly understood that iong-urm consframts on 
strategic defensive ayntems wodd not be m our intersst vnleii 
accompanied by red  conrfravlts on strategic offensive iyrrems. 

Adelman, The I m p m  01 S p w  on A m i  Contml. Dsf SCL.. Apr..May 1965, ~t 43. 
Assiatant Secretary of Defeme Richard Pede elaborated e o n c e m g  the asrump- 
tion that the ABM Treaty would curb the mms ~ C I .  

Since 1912 the Sovial Union has continued Lo bwld up i ts  strareme 
nuclear fares$. In 1912 when the SALT I Tieaty was srgnsd. che 
Sodat U d o o  had appro-steiy 2040 ballistic msaile warheads In 
1984 the Soviet t o t d  had risen ta over 8,000 Since the rmd and late 
1970's there has bean serious concern m the Umted States that the 
Soviiet Union would effectively be able t o  eliminate a significant 
portion of the U.S ICBM force. 
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components, che concurrent testing of air defense and ABM 
components, development of an air defense system with ABM 
capabilities, and the rapid reload capability of ABM launchers-all 
mentioned earlier.812 American decision.makers believe that these 
Soviet actions violate the language and intent of the ABM Treaty 
and, therefore, provide the legal justification far a U.S. with- 
drawal should it so desire.els 

The principles in the law of treaties concerning "fundamental 
change of circumstances" support the idea that the failed basic 
assumptions provide the legal justification far a U S  withdrawal 
from the ABM Treaty. The principle of rebus SIC stantibus, 
expressed in Article 62 of the Vienna Convention on the Law of 
Treaties, permits a Party to withdraw from a treaty when an 
unforeseen fundamental change in circumstances occurs after the 
conclusion of the treaty, those circumstances "constituted an 
essential basis of the consent of the parties to be bound," and the 
change radically transforms the remaining treaty abligations.31' 
With respect to the ABM Treaty. the unexpected failure to 
achieve progress in offensive strategic arms limitatian3lj may be a 
fundamental change, because progress in this respect explicitly 
was cited by the treaty and by statements of the parties as an 
essential premise for the agreement.s16 Further, the goal of the 
ABM limitations-that is, an eventual reduction in offensive 
missiles-was fNstrated by the frulure to achieve progress in 
offensive strategic arms limitation.31' 

'December 1985 Report 10 Congresi. supm note 213. at 2-5: Special Report. 
supra note 5.  sf 1: see 3upro text aecompanymg notea 211. 245, 2E3. 258. Kenneth 
Addman smgles Out the Krsinoyarik radar 88 The ' flrsf and foremoir threat t o  
the treaty .Idelman, eupm note 226. at 2 

"h~oisfmt Secreiary of Defense Pwchsvd Perk  in response to Senate Armed 
Servms C a m r t e e  pussima aboul U S  response optmnr t o  S o v w  arms control 
vioiatrona. atsied thal Lhe Presrdenr directed the Defense Depsvtment t o  idenrify 
speclflc * a l m s  rhsi the Urntad Stales could f i e  a8 proportmnari ~esponxs  " In 
fhie regard, he stated 'The  United S m e a  would not w i a f e  a ~reaty wiih the 
USSR yl order to deny them the bsnehf of then treaty violations Houever 
~nternationd isw recognizes chat if a psvfy IO M agreement vmlates IC. the Inlured 
parry may r s r m a f e  or suspend the aneement m whols m in pari'  Senate 
Hearings supra note 211. at 1 0 2 0 3  I B I  Gray. .MOscaa Is  Cheanng. 56 € o r q n  

"*Vienna Convention. supra note 91. svt 62: see 1 Brownlie. supra note 91. 81 

' ~ S r r  statement of Assistant Secretary of Defense Riehsvd Perie, supra note 

"ABM Treaty, supra noLe 4, preamble: s i s  supra noLe 307 
,,.ABM Treaty, supm note 4 preamble statement of Richard Perk  supra note 

POI) 148,1984, 

615-18. 

310. 

310 
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The Soviet violations cited by President Reagan, however. are 
not a fundamental change of circumstances. Treaty law regards 
this a8 a material breach of obligations. The wronged party under 
this remedy still may obtain the same result as with rebus sic 
stantibus, a8 termination of the treaty is an available sanction for 
responding to the breach. The fact that the ABM Treaty does not 
mention material breach does not foreclose its use as a sanction 
by the wronged party.als 

Administration officials publicly state that  the United States 
hss no present intention of renouncing the ABM Treaty.8'8 On 
the other hand, these officials recognize that the failed basic 
assumptions "have resuited in significant erosion of the 
Treaty."a*O The situation, according to Secretary of Defense 
Caspar W. Weinberger, calls for a vigorous U.S. responseas' to 
what many Defense Department officials and defense analysts 
term a dangerous, imminent "Soviet ABM breakout."Sa2 The 
response, according to some Reagan Administration officials, may 
be an anticipatory "U.S. ABM breakout," presumbably under the 
theory that Soviet violations have effectively abrogated the ABM 
Treaty so that  the United States may consider itself free of its 

" V i e n n a  Canvention. supra note 81. art 60. i t  ststes' 
1. A matend breach of B bllaurd treaty by one of the pmties 
entitlei the other t o  invoke the breach as B pound for Urmmatmg 
the treaty or avapending > t i  operatron m whole or in part. 

3 .  A matend breach Of a treaty . . . consists in le1 B iepudietion Of 
the treaty not sanctioned . or ib) the violaion of B provision 
easmnd 60 the oeeampi~shm~nt q/ the o b p d  m p ~ ' p o s e  of the treaty. 

. . . .  

See I. B m d e ,  supra note 91 sf 615.16 lemphasis addsdl. 
"'Senate Hearings. supm note 211, st 71. 
*"Id. s t  103 
"'Waah. Post, No". IS, 1965, at AI .  col 4 
"'The argument IS that the USSR haa inveated heavily in 8u defense sy8tBms 

that quickly could be upgraded To perform ABM missions. This possibility of 
unilateral Soviet ABM breahout cauid produce. on short notice. a dangerous 
aituation m which the USSR might be tempted in B u m i s  to altempl a p r e m p t m  
stnka w h s t  U.S. straterne misslle farces on rhe assumption thm m y  residual 
US. retahatron could largely be intercepted by the Soviet defense system. Jones & 
Hildreth. svpm note 226. at 2. Ass i~fmt  Secretary of Defense Richard Perk 
te i t i f id  before the Senate Armed Services C o d t t z e  on May 7,  1985: 

I thinh there i6 a vary red concern that the Soviets may be m the 
prmerr even "OW of breahing 0 y L  of the ABM Tresty m d  eanfrontvlg 
this control mth  rhe prospect that B sgndlcant fraefmn of our 
retaliatory forces could be intercepted if m d  when the Sowets choose 
ta put there various elements toeether in an intenrated w m m .  

Senate tielrings. supra note 211. at 61 
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limitati0ns.3~~ The ABM Treaty, under this option, will be allowed 
simply to wither away. 

The legal options available to President Reagan are limited by 
the Administration's actions to date. Resort to the Standing 
Consultative Commission appears to be out of the question.324 
Withdrawal under the Article XV procedures is available. but it 
places the United States in the awkward political position of 
terminating the only bilateral U.S..USSR strategic urns limita. 
Cion agreement currently in effect. A unilateral U S .  ABM 
breakout. without invoking any of the legal treaty termination 
procedures, is even worse because the United States will be seen 
as  flagrantly disregarding treaty provisions on an equal basis 
with the USSR.SzS The mast realistic option provided by the 
ABM Treaty, which politically may preserve some emence of the 
desire for a r m  control. is amendment under Article XIV. In order 
to obtain treaty amendment. the issue naturally must be linked 
with broader arms control talks now taking place between the 

"'LLleutBnmt General James Abiahamson $uggest8 fhsf if the Soviets try to 
breah out Of the ABM Treaty. "we mighL go mto terrmnd Systems favly awn'' 
What's Nezi (07 Star Wars, Newsweek. Dee. 2. 1985. at 41.  Asriatmf Secret- of 
Defame Richard Perle presented the following prepared statement to the Senate 
Armed Senices C o m f t e e  on May 7, 1985 

At  this fme we are l o o h g  at a sener of nulit- response options t o  
a Soviet ABM "breahouf." Possible options run the gamut from M 
yleie~. ie  yl our itrateme force capabhty . . t o  actions that would 
result yl mprovement~ of OUT near term deployment potent3  for 
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United States and the USSR.8'6 A major obstacle to this is the 
Soviet Union's seeming lack of interest in modifying the ABM 
Treaty to accommodate SDI.327 On the practical side, the issue 
probably is too complex and U.S..USSR technologies too a s y m  
metric to achieve amendment of the existing treaty. As a result, 
the ABM controversy likely will be resolved, if at  all, not through 
legal means provided in the ABM Treaty, but rather politically 
through bilateral U.S..USSR negotiations in the context of 
strategic arms bargaining, with little or no reference to the 
existing ABM Treaty.s2a 

One conclusion about the ABM Treaty is clear: the crucial 
terms are extremely ambiguous and inappropriate to the current 
state of ABM technology. If the treaty provisions are to operate 
as  effective constraints in the future, the United States and the 
USSR must somehow devise precise language that applies to the 
new "exotic" technologies. This will have to be accomplished in 
the Standing Consultative Commission. Then. the parties wi l l  
have to reaffirm politically their commitment to following the 
treaty's terms. This second step may today be impossible, 
considering the momentum of technological development and the 
inherent resistance to technological regression, and the enthusi. 
8sm with which SDI converts view the stated benefits of a 
strategy based not upon assured destmction but instead upon 
assured survival. 

IV. OTHER ARMS CONTROL 
AGREEMENTS: SALT I, 

SALT 11, AND THE LIMITED 
TEST BAN TREATY 

A. SALT I AND SALT II 
A brief examination of the SALT agreements places the ABM 

Treaty and, to some extent, the Outer Space Treaty, into clearer 
perspective. The Interim Agreement Between the United States of 
America and the Union of Soviet Socialist Republics on Certain 
Measures With Respect to the Limitation of Strategic Offensive 
Arms (SALT I)3*9 was concludsd on May 26, 1972, simultaneously 
with the ABM Treaty. As its title suggests, it was of limited 
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duration and scape. I t  was to remain in force for five years unless 
replaced earlier by a subsequent, more complete egreement.s80 
SALT I. therefore, was a holding action, designed to complement 
the ABM Treaty by limiting competition in offensive strategic 
missiles until further negotiations could reach more conclusive 
resu1ts.s~~ The subsequent. more complete agreement to which the 
parties looked is the same agreement contemplated by the U S  
delegation in Unilateral Statement A during the ABM Treaty 
negotiatians.en2 In  September 1977. the United States and the 
USSR formally stated that. although SALT I was due to expire. 
they would not take any action inconsistent with its provisians.38~ 

New negotiations began immediately following conclusion of 
SALT I. in accordance with Article VI1 of that agreement, which 
committed bath $>des to continue active negotiations on strategic 
offensive arms.334 On June 18, 1979 in Vienna, President Jimmy 
Carter and General Secretary Leonid Breehnev signed the Treaty 
Between the United States of America and the Union of Soviet 
Socialist Republics on the Limitation of Strategic Offensive Arms 
(SALT IILaaa SALT I1 was to remain in force through December 
31, 1985.336 Senate consent was never provided, and the term of 
the treaty has expired. Nevertheless, the Reagan Administration 
initially declared that it would abide by the SALT I1 constraints 
as long a8 the USSR continued to do likewise. Recently, however, 
President Reagan called the treaty dead and explained that the 
SALT I1 limits no longer exist.33' It is within this context that 

'"Id art VI11 
"Id  preamble The ~greemenf plseed a freeze on each Pide on the number of 

fired land.based ataterne balLitie msslle iauneheis and on mbmanne balLitic 
m a &  launchers i t  dowed B certam amounr of cham b e f m w  type8 af launchers 
and permtted some mcreases in ne*' syitema if offset by corresponding 
msmanthg of older ay~tems SOL U S  Arm8 Control and Disarmament Agency, 
supm nore 63 at 14% J Goldbiat. supm note 136, BT 31. 

'"Sse supra text &ccompanymg note 307 
"E Arms Control and Dirarmment Agency, supm note 83,  at 240: J. 

'"SALT I. supra note 62,  arl VII,  S M  U S  Arms Control and Disarmament 
Gnldblsr. supm note 136, at 31 

SALT 11. supm now 63. 

U.S Arms Control and Disarmament Agency, dupm nore 63. e l  241: Wash. 
Post. June 13, 1886. sf Al.  e01 2. The legal effect of SALT I1 13 outaide the scope 
of t h s  vticle President Reagan announced on May 21 1986 fhsr the U.S 
canndmed SALT I1 brmtstmns dead. The Urnled SLatea, he stared. would pueh 
the Soviet Union for B repla~emenc treaty t o  reduce mperppower areenalr The 
change ~n Admvvsfralian p&ey in part was prompted by announcemnts that 
plsrvled arming of ths 13181 BS2 bomber with wlaunched C N ~ B  rmaader later 
that year would exceed SALT I1 lunitn. The President PLressed that the C.S sill 
not actually exceed the meaty hrmfs vnfll that time and that in any went ,  he 
would take Soviet acLmni on arms control inla secaunt befare exceeding SALT 
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SALT I1 must be considered 
SALT 11 details a complicated plan of ceilings in the already 

high levels of strategic offensive arms. The quantitative limits 
were to attain a sort of parity between the asymmetrical offensive 
forces that would help provide an incentive for significant 
reductions that eventually were to follow. But the ceilings later 
were criticized because the numerical limits were set very high.338 
Reagan Administration officials now state that events following 
the 1979 SALT I1 signing reveal that  the USSR never intended 
to settle for the rough offensive strategic parity contemplated by 
the SALT process, Consequently, there resulted a feeling that the 
basic assumptions underlying the ABM Treaty were altered 
~ubstantially.33~ 

Another side to the failure of SALT I1 is cited by SDI critics 
who assert that it is SDI that threatens the numerical Limits set 
by SALT 11. The rationale is that  new U.S. ABM technologies 
will force the USSR to respond with a continuing b u i l d q  in 
strategic offensive missile forces in order to overcome the ABM 
defenses, thereby stimulating the arm8 race in precisely those 
areas that are mast critical to future U.S:USSR arms control 
negotiations, namely, large MIRV and cruise mis~iles.3~0 The 
same rationale applies equally, of course, to the effects of Soviet 
ABM development on a U.S. b ~ i l d - u p . 3 ~ ~  

Although SALT I1 generally is applicable to strategic offensive 
weapons, Article IX may be applicable to some ABM systems 
contemplated by SDI. Paragraph 1, subparagraph / c l  states: 
"Each Party undertakes not to develop, test, or deploy . . . 
systems for placing into Earth orbit nuclear weapons or any other 
kind of weapons of mass destruction, including fractional orbital 
missiles , , , . "842  Significantly, this article expands the Outer 
Space Treaty by banning the development, testing, and deploy. 
ment of systems far placing weapons of mass destruction, 

hmfs Wash Post, June 13,  1986, sf AI,  c d  2. See Wash. Post June 20, 1986, at 
AI ,  coi 1. The Uniled States. in fact, deployed the 1318t E62 bomber capable of 
carrying c n i s e  m i i d e s  on Kovember 28.  1986. thereby exceeding the upper SALT 
11 hli "ash Port. Nov 29, 19S6, BL AI,  coi 1 and AZ, col 5 

"'See id at 242.46: J. Galdbiat supre nore 136. at 33-38. 
"'McFarlans Bursav of Public Affaus, U S  Dep't of S t a t e  Current Pol Yo. 670. 

Strategic Defense Initiative I 11985!. The policy 8taremen1 is derived from an 
address by Robert C McFariane. then Assistant to the President for National 
Seeurily Affairs. SBB svpm text accompanying nore 310 

"'Clausen SDI m Search of 
"Senate Hearmgs. supm note 211, at 60: MeFariane. supra nore 338. BL 2. 
'.'SALT 11. supra nore 63, art IX, 7 l l c l  lsmphasis added! For B brief 

explanarian of ' frsetiond orbital miasiles " see supm text meompanymg note 118 

Mission. 2 World Pol'y J ,  287 119651 
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including nuclear weapons, into orbit,"a whereas the Outer Space 
Treaty bans only the actual deployment into outer apace of the 
weapons of mass destruction and nuclear weapons themselves.3" 
With respect to ABM systems currently being contemplated by 
SDI. Article IX could apply not only to the nuclear powered x-ray 
laser discussed earlier, but also to systems being designed to  
place the pray  laser into outer space. The issue's resolution 
depends upon how literally the SALT I1 drafters intended "Earth 
orbit" to be taken since the x-ray laser will not actually enter a 
full Earth orbit.315 The treaty provides no guidance in this regard. 

B. THE LIMITED TEST BAN TREATY 
The Limited Test Ban Treaty provides an additional constraint 

on contemplated ABM defenses that involve nuclear explosions, 
such as the nuclear powered p r a y  laser. In August 1963, the 
US., the United Kingdom, and the USSR concluded the Treaty 
Banning Nuclear Weapon Tests m the Atmosphere, in Outer 
Space and Under Water.346 I t  was the first treaty to contain 
provisions relating to use of weapons in outer space.3'7 The treaty 
often is called the Limited Test Ban Treaty due to its limited 
scope-because of problems with verification the treaty does not 
extend to underground nuclear weapon tests.3'8 Article I11 opens 
the treaty to all States, and most countries have signed it, but 
there are significant holdouts, such as France and the People's 
Republic of China.34g 

The treaty consists of only five brief articles. The key provision 
is Article I, paragraph Ila). I t  states: "Each of the parties to this 
Treaty undertakes to prohibit, to prevent, and not to carry out 
any nuclear weapon test explos~on. or any other nuclear explosion. 
at  any place under its jurisdiction or control: . . . in the atmo. 
sphere; beyond its limits, including outer space: or under w e  
ter . . . , ' '360  The parties thereby expressed their objective of 

6'".See J PourneUe 4 D Ing. supra note 24,  ar 106, Dmelmn. suypm note 71, at 
3 Rurssll. aupm note 121. BL 163. 

"'See supra text aecompanyrng notes 102, 104. 112.13 
"'Sen uypn EIXT accompanying notes 117-115. 
"*oLirmLed Tent Ban TIOBLY. mpm note 61 
' L e  Dmelson. i u p m  note 71.  ab 2: U S  A m i  Convol and D i s ~ ~ m m e n f  

"'US Arms Control and Dlsmmment Agency, supm ~ O L B  63, at 35.85 
2'*ld, sf 10, Limited Test Ban Treaty supra note 64. at 111 
'''Lumred Test Ban Tresry supm note 64. at I 1 llal The language p e r t u g  

fa "lurisdictmn and ~ o n t r o l '  does nol provide B mems for a stsre t o  escape the h. 
tstrons ai Lhls afiele State pmlice  as wel l  as relevanr trestle8 and U 6 re80 
InLmns p ~ r n f  to the ''control' 01 a c l i ~ i t i e s  in outer space on functional rather than 
on 'cerrirorial" or  "boundary" bases S Lay & H Tsubenleld. supra n a w  78,  at 48. 

Agency. supra note 63,  at 34.40 
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encouraging arms control and halting the arms race, and minimiz. 
ing the contamination of the environment by radioactive fall. 
OUt.36l 

SDI critics are quick to point out that the proposed nuclear 
powered p r a y  laser cannot be tested fully without violating 
Article I of the Limited Test Ban Treaty, as the weapon's concept 
involves a nuclear explosion in outer space.8'* These critics are 
correct, because such an explosion clearly would violate the 
underlying environmental objectives of the treaty. But research, 
development, and testing of the nuclear powered w a y  laser short 
of actual detonation of the device in the atmosphere, in outer 
space, or under water is not prohibited by the Limited Test Ban 
Treaty. Consequently, underground nuclear detonations carried 
out as part of p r a y  laser research do not violate this treaty.363 
Actual deployment in outer space of an ABM system such as the 
nuclear powered =ray laser also is permissible under the Limited 
Test Ban Treaty, because Article I prohibits only the "explosion" 
itself.354 

In conclusion, the SALT agreements and the Limited Test Ban 
Treaty provide few constraints for SDI. The possible exception is 
the nuclear powered pray  laser. 

V. TECHNOLOGY TRANSFER AND 
NONPROLIFERATION 

Technology transfer and nonproliferation are aspect8 of SDI 
that receive little attention from commentators but yet bear 
important future consequences. The ABM Treaty contains in 
Article IX a provision prohibiting the United States and the 
USSR from transferring to other States "ABM systems or their 
ComDonents limited bv this Treatv,''aSs Article IX is sunole. 
mmted b) Agreed Stdtcment G. which extends the prohbition IO 

A B M  "technical desrripriois or blue prinrs "W How [he Umted 

"xLmred Tear Ban Treaty. ~ u p m  note 64 preamble. 
"'Sea F. Dyron. Weapan~ and Hope 79 119841 I"There is no way in whch B 

fuU.seale ABM ryrtem cavld be &en an operational teat under eondxions 
resembhng a red  attack. . . . A nude_ ABM eavld newr be test.firsd BO long as 
chs atmospheric test  ban tresty i e m m ~  in force."i: T. Longstreth, J. PLe & S. 
Rhinslander. aupm note 119. at 64 ?'Full operatiand confidence in the effective 
ness of avch a weapon could requre aetud Leering of the device y1 S P B C ~ . ' ' ~ ;  Srmlh, 
~ u p m  no- 35 at 71 r 'So  nation 1s Ilksly t o  deploy n major wespon system 
rithaut t e ~ t m  it in i t s  ooeratrne environment 'I 

b - s B P  supm iext aScompanylngnole 292 
"'Lmted Test Ban Treaty. supra now 84. ut. I ,  1 Ila!. 
"'ABM Treaty, S Y D ~  note 1. art IX 
'"Id Agreed Siat;ment G 
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States applies these provisions will have great impact an its 
relations with States that might gain from participating in SDI, 
or conversely, that  might have technology to contribute to SDI. 
The result may be closer U.S. relations with its allies, or it could 
have the opposite effect of driving a wedge between the United 
States and its allies. 

A. THE IMPACT ONALLIES- 
ABM TREATY PROVISIONS 

President Reagan has attempted to secure European participa. 
tian in SDI for a number of reasons. For one, he desires to claim 
the program as an important part of U.S:NATO relations. 
thereby making it harder for SDI opponents to stifle the 
project.3" He also desires to secure access to certain European 
allied states' technologies that could benefit the technological 
development phase of the p r ~ g r a m . ~ ~ S  The Reagan Administration 
also believes that securing allied support for SDI by offering 
technological benefits will counteract the concerns expressed by 
some NATO allies that SDI is the chief obstacle to future 
U.S..USSR arms control agreements.Ss8 The USSR aggressively 
exploits the arms control issue as B part of it9 campaign against 
SDI and has bluntly warned several U.S. allies that their 
participation in SDI would make them accomplices to U S .  
violations of the ABM Treaty.380 The Federal Republic of 
Germany in particular has been singled out as a target of this 
tactic, and it has caused demonstrable internal political effects an 
that State which, for unique reasons, feels compelled to consider 
SDI's impact upon "Ostpolitik."961 The fact that the ABM Treaty 

"Wash. Po8c. Sep I 1  1986, st Al, coi 2 
"'?See Koricharaw. L'S. Launcher Pmgmm to Bnng .YATO I n t o  SDI Rrseoich 

"Wash Past Sepr 5, 1986. at A1 to1 5: Wash. Parr. Oct 31. 1985 81 A21 
Role, Aviation Week & Space Tech.. March 11, 1985. at 55 

C d  5.  
'USovief Foreign Mmr8LBr Edward Shsvardnadse, during B January 1986 wilt t o  

Tokyo far meenngs with Japanere Foreign Mimsler Shintaro *be, warned that 
' J s p v  should consider carefully where i ts  o m  national i n t e w t  h e  on fivs SDI 

i s i w  Foreign M m ~ ~ t e i  Abe snapped back. 'Jepan . wlll m i e  irs awn 
independent decision on SDI within the conrerr of ics S O C Y ~ I ~ Y  arrangement with 
rhe Lmted States" The heated exchange opened the flrit such USSR4apan talks 
~n Japan since 197s. and the firat serious artempt by the USSR t o  Paprove 
relations wirh Japan smce 1978 U'ash Times. Jan IS. 1986, at  1 Sower leader 
Mlkhail Gorbachev. m an October 1986 viait co Parin, sought LO obtmn French 
mppart agmnit SDI But French President Frmeoir Mifterand. although having 
re i~rvat ion~  abovf SDi avoided being used in B Sovrst propaganda eampign 
aganit the Cmted Sfstel Wash Porl, Ocr 3. 1985. st A l ,  e d  1. 

jr I n  Yarch 1986. then Soviet Foreign Minister Andre1 A Gromyko. dvnng t s k a  
in Moscow with R'err Germs" Forergn Mmlscer Hme-Dietrich Genscher. said the 
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cannot be considered under legal rationale to extend to nonparty 
states does not alter the potential effectiveness of arms control 
"biaekmail" by the USSR.3a2 

The NATO allies, for their part, consider the ABM Treaty "a 
political and d t a r y  keystone in the still shaky arch of security 
we have constmcted with the East. ,  . ."353 Like many SDI critics 
in the US.,  European misgivings about SDI focus on its impact 
on superpower stability. to which is linked a peaceful Europe. 
British Foreign Secretary Sir Geoffrey Howe summarized the 
central challenge of SDI to stability in a March 1985 address, in 
which he stated the importance to the allies of ascertaining "how 
best to enhance deterrence, how best to curb rather than 
stimulate a new arms r~ce.''3~~ He cautioned that SDI might 
stimulate B new arms race if it turned out to be only partially 
effective and created "a new Maginot Line of the 21st century, 
liable to be outflanked by relatively simpler and demonstrably 

USSR would view West Germany as "an aceamplice" in violating the ABM 
Treaty if ic participated m SDI v i s p m i  development. Wash. Tunes, March 5, 
1986, et  1B. In November 1986. Soviet lssder M i k h d  Gorbschev dent Chancellor 
p i m v r  Kohl a toughly warded letter w m i n g  Germany that I t  muit choose 

whsrhrr it vill dov the matend, aeisnt:fre and teehnolagieal potemid of i ts 
country t o  be used far the r d k a t i o n  of the moat dangerova d r a r y  plans in 
sp~ce ,  or whether it wil l  assart its mputarim and mfluenee in order ta cmtmbute 
to bringing about mutually acceptable agreements" Wash. Post, Nov 14. 1885. s t  
A38. ea1 6. The nature of West German participation in SDI reportedly prompted 
a melor dispute within the West Oermm g o v s m e n t .  ChmceUar Kohl reportedly 
fsvorn pwticipation y1 SDI. But Foreign Yvlister Genrchsr reportedly views the 
ABM R e s t y  as the fovndatian of West German arms policy, and also deslrea not 
to injure pmspeefa for warming miations between the two Germanys by m o y m g  
the USSR with B meh to lom the United State8 m SDI. Wash Poet. NOY 14 
1985. at A33, eo1 8: Wmh. Times, Yo". 28, 1985. s t  PD. 

'6iViema Convention. supm note 91, art 34, state6 "A treaty doe8 not create 

Post, Dee. 7 1985, at AI. e d  2 
'"Chnatian Science Morular. Mmch 18. 1985, at  15 
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cheaper c ~ u n t e r m e a s u r e s . " ~ ~ ~  Foreign Secretary Howe also made 
it clear that any European approval of SDI does not extend to 
deployment m violation of the ABM Treaty.nea West German 
officials remarked that Hawe's remarks coincided with their 
country's v iew on SDI.367 

SDI appears particularly threatening to Western Europeans 
who see it as an "American" defense. A defense that protects the 
United States while leaving Europe vulnerable to attack from the 
Soviet Union "decouples'' European security from that of the 
United States.JnB The "decoupling" is even more apparent when 
one considers that Great Britain and France feel themselves to 
some extent decapitated by an American ABM defense. Both 
Great Britain and France have relatively small nuclear forces, and 
the ABM Treaty is useful in preserving some degree of deterrence 
value for these arsenals so long 88 Soviet ABM capabilities are 
minimal. The United States, in the Anglo-French view. could 
overwhelm a Soviet ABM system by the size and sopistication of 
its ballistic missile force. But if tho USSR built up its ABM 
capabilities in response to SDI, the smaller British and French 
nuclear forces would lose their deterrent value because they are 
insufficient LO penetrate a determined Soviet ABM system.S6* The 
Federal Republic of Germany expressed concern that vast infu. 
sions of money into SDI would divert resources from NATO 
forces in Central Europe, thereby upsetting the balance of 
conventional for~es.3 '~ Consequently. the NATO allies wanted 
some voice in President Reagan's future decisions regarding the 
direction of SDI.ST1 

The Reagan Administration responded to these European fears 
about the "decaupling" side effects of SDI by agreeing to 
European demands that any future U.S. decision to deploy an 
ABM system would be contingent upon negotiations with the 
NATO allies.372 He further guaranteed that SDI would defend 

'Baltimore Sun March 26 1981. af 1. 
"'See T Langsrrefh. J P k  J. Rhinelander supra note 119. at  62-63: 

Treverton SDI.Brrgaining Chip Y/  Cmck ~n the AllmncoZ, S Del Attache 10 
119651. M'ash Port, May 21. 1965, sc AZI. COI 1 

'"See T. Longscrech J P i e  d J. Rhmelander iuprr note 119. BL 62-63: W'ash 
Post. March 21. 1985, BL A16. co1 1. Wash Post. Sept 5 ,  1986. st  AI,  coi 6 

"'Weah Po% hlarch 21. 196s B L  416. c d  1. Waih Pait,  Dec 19. 1985, at A33. 
COl 1 

. I d  
>British Prime Slmm~Ler Margaret Thatcher repatredly expressed serl~us misglv- 

inga about SDI ~n a prnate meeting with President Reagan m December 1984. 
and errracted B pmmlse ths l  depioymenl of an ABM system would be a matter 
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NATO allies as well as the United Whether these 
assertions will have the intended effect remains to be seen; and it 
may be asserted by some Europeans that in any event sovereign 
States must "consent" before the United States unilaterally may 
extend an ABM system over their territ0ries.37~ 

Politically, the Europeans' caution is expressed in a policy that 
urges president Reagan to utilize SDI as B bargaining chip with 
the USSR in arms control negotietions.376 Chancellor Kohl of the 
Federal Republic of Germany in particular stressed that if 
US.-USSR negotiations in Geneva succeed in making drastic cuts 
in offensive nuclear weapons, the "deployment of spacebased 
systems could become increasingly superfluous."*'6 Kohl and 
other European NATO leaders hoped that by influencing the 
United States in this direction, they could avoid serious divisions 
within NATO, and the United States could achieve substantial 
reductions in the Soviet nuclear arsenal.377 

In return for allied support, the United States in March 1986 
pledged a policy of cooperation and access to the high technology 
involved in SDI research.J's This shared research asDect of SDI. 

for U S .Euopean negotlfims. T. Longatreth, J. Pike 81 J Rhinslander, supm note 
119, a t  82 President Reagan reaffirmed fhs commitment to ksy allies, including 
Japan, 81 the May 1985 economic sumrmt of the BU irsdmg indurtndksd 
demouaues in Bonn. SL. Lovia Post.Dmpateh, May 3. 1985. &t 10. 

"'Wash. Post, Oet. 19, 1985. at A M  E d  1. Umted States advxates for SDI 
argue that 8 U.S. ABM defense m&s the Unired States iem vulnerable t o  Soviet 
nuclear attack. This strengthen8 baeic NATO dtrategy because it re i tom the 
credibdity of a U.S dsmarrent that had become iYlnsrsble to B Soviei first m + e  
A aeeand argymenf atrerser the benefits to Europeans of an American missile 
defense that wd be effective not only sgainst nudear strateoe mimiles m e d  et 
the Umted States, but equally efffftive against Sovier medium-range SS-20 
miasiler aimed 8gBmet European targets. See R. Jsetrow, supra note 9, at 135.38: 
J. PourneUe & D Ing, 8vpm note 24,  at 112.13: Thillaye, svpm note 6. at 79. 

"'SBB supra note 382 
"'Reports svbmtrsd to the North At lmtx  Assembly in May 1985 by American. 

Canadian. Brrtinh, and Geman Ieplsiator$ noted the potential divirians that  SDI 
eodd cmao within UATO. The British report cautioned "A Sltustion musf not 
OCEW in which the Genevs [arms eontroll t&a sauid be seen by W&am Europe 
to fail only because of the U.S. refusal t o  Lmit SDI development Chi Tribune. 
May 6. 1985, a t  5 .  

'"Wash Poet. Mer 21 1985 a t  A 1 6  mi. 1 
"'Wash Post. Dec. 19, 1985, a t  A33, f01. 5.  NATO olfieida worry that the 

Soviets w d  nat agree to arms cute without on SDI. If  SDI 18 not p i m d  on 
the bargainvlg table, they believe, the USSR will build more bdhstie msnilea t o  
ovsnvhelm it. AI a result. the U.S should me Soviet fears about SDI as 
mthleeeiy 8.8 possible 88 L bargainmg chip for cuts y1 Soviet offenaive Stratesc 
ballistic msrlles Boaton Globe. Oet. 1, 1985, at  1 

" 'LA Times. Mar. 25, 19S5, a t  1 Chancellor Kohl dso thunlrs German 
mVOlVBment in SDI research w d  place the Federal Repubhe m B better poaition to 
mnvence htvre  U.S. decisions on spacebaaed ABM deployment. Wash. Post. Mar 
21, 1985, a t  A le ,  E d  1 
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ostensibly backed by allied States to counter the Soviets' own 
space defense program, quickly received qualified allied support. 
German Chancellor Helmut Kohl's characterization of allied inter. 
est in SDI research is more revealing: "A highly industrialized 
country like the Federal Republic of Germany and the other 
European allies m m t  not be technologically d e e ~ u p i e d . ~ ' ~  Signifi. 
cantly, dl of the Europeans emphasized that their support for 
SDI does not extend to actual deplayment.390 United States 
negotiations with Great Britain and the Federal Republic of 
Germany concerning the details of technology sharing demon. 
strate how difficult the issue is. 

Great Britain particularly is attracted to the promise of 
technological windfall through participation in SDI research. 
Prime Minister Thatcher, Chancellor Kohl, and Italian Premier 
Bettino Craxi were among the first to indicate an interest in the 
American proposal for shared research.381 Anglo.American negoti. 
ations on the details of British participation were arduous, but on 
December 6, 1985 British Defense Minister Michael Hessltine and 
U.S. Secretary of Defense Caspar W. Weinberger signed the first 
formal agreement detailing allied participation in SDI research.382 
The British Defense Ministry immediately appomted a chief to 
head its own SDI office, which will coordinate the activities of 
British companies desiring to participate in SDI.383 The contents 
of the agreement likely will not be publicized soon, but reported 
negotiations indicate the accord identified at least eighteen areas 
where British contractors appear capable of significantly contrib- 
uting to SDI research, including laser, optics and computer 
research: electromagnetic rail guns: space sensors; and switching 
devices.3e4 Great Britain wanted the agreement to ensure that 
British contractors. in order to bid competitively, received the 
Same secunty clearances and access LO the s m e  topsecret 
information as American firms competing for SDI 

Kazicharan, supra note 36S, st 65 
L A  Times 41sr 26, 1886 at 1. 
I d  Itahan Prime hlinistir Bettmo C r u l  reportedly favors IfaLan parll~palmn 

m SDI research because of the Lechnological benfi~e Italy is expected to pursue 
negotiations with the United Staler on d r f d a  L A  Time8 Sept. 80, 1886, Part 
IV. at 2: La Stampa ITurml. Nov 24, 1886 at 1.2, reppnnlsd ~n Dep f of Defense. 
Currenc News, Spec Ed N o  1401 Feb 6. 1986 

"Phiadelphm Inquner Dec. 7 ,  1885. at  1. Wash. Post, Doc 7 ,  1886, BI A1 co1 
2 

" 'Fmancd Times ILondoni. Dec 11 1886 at 10 U'aih Post DBC 7 .  1985, sl 
A l ,  C O ~ .  2. 

'-%'ash Post. Ocl 31. 1986. at A21. co1 5 Wash Pasr Dec 7. 1986, Bt A1 COI. 
2 

"Baltimore Sun July 18 1866 at  13 Wash. Post. Sepf 17. 1986, a t  A1 eo1 2 
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The chief obstacle to agreement reportedly was the difficulty in 
reconciling the shared.research plan with U.S. domestic legislation 
that restricts patent and technology transfers and requires 
casebycase consideration.as6 

Negotiations with the Federd Republic of Germany were even 
more difficult. A top-level German delegation headed by Chancel. 
lor Kohl's adviser on foreign and security affairs visited Washing. 
ton in September 1985 to seek assurances that German firms will 
have full acces~  to new technologies likely to emerge from SDI 
research.387 German officials particularly were embarrassed by 
recent spy scandals and desired to quell U S  hesitations that 
allowing German access to classified data and advanced teehnol. 
ogy was risky. The Germans made it clear that  they did not want 
to be relegated to the role of "subcontractors" and that they 
expected issues such as patent8 and licensing rights to be 
resolved in a manner that would ensure 1ong.term technological 
and commercial benefits for German companies.888 Further, the 
delegation conveyed Bonn's conviction that the ABM Treaty 
should be upheid and that SDI should not be an obstacle to 
U.S.-USSR arms talks, but rather should be utilized as a 
bargaining chip to achieve reduced ballistic missile arsenals.888 

Pentagon officials recognized the German Government's ambiv. 
alence about SDI and reassured it that  foreign contractors could 
participate in research without umbrella agreements from their 
governments, even though a govemmmt.to-government accord 
like that with Great Britain would be more useful to the United 
States politically.380 European companies, however, urged their 

'YBalthare Sun, July 18, 1985, at 13. U'acih. Poet, SspG. 17, 1985, at Al, E d  2, 
Wash Poat, Ocl. 26, 1986. at A7, col 1 Domestic 8rsfutOw mnitrau)ts on 
technology transfer are ourside the scope of tivn article. For infomation purpoeee, 
ieveral statute9 affect ths shared.teehology pmgram, mong them. The Interna. 
tional Seeunty Arriatance and Arms Export Contra1 Act of 1918 5 35, (18 

amended. 22 C S C 5 2778 119811. and its vnplsmentslion through Office of 
Mumtione Control regulalmns, 22 C.F R. 55 121.1-128 15 119561, and the Export 
Administration Act of 1978. 50 US.C app. $5 2401.2420 119821, and >ti 
impiementation in Department of Cornmere axporr regulations. 16 C.FR. 
55 358.1499.2 119861. For an overview of technology tranefer m the &rea of foreign 
mrlitary sales. see Arm8 Transfers m the M a l m  World 155.70 IS Neuman & R. 
Harkaw ed. 19791. 

>'Werh Post. Sepf. 5, 1986. at Al. mi. 5.  Boston Globe, Sepl 4. 3986. at 6. 
Wash Times. Sept 9. 1955, at 3 

' T d  
.'-Id 

Port. Sept. 11, 1885 at Al, mi. 2 ,  The Reagan Admustration hoped 
that the British agreement would serve as a precedent for agreements with other 
A e s .  partrevlarly Wart Germany and Italy. whch were watching closely Anglo. 
Amencan devdopmenta m this regard Wash. Post. Oet. 31,  1885, at A21, COl. 5.  
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governments to canelude agreements that  would guarantee the 
firms patent rights in whatever technology they develop, as well 
as the right to make commercial use of the technology, subject, of 
course, to security can side ration^.^^^ The resulting decision is a 
clear reflection of Bonn's dilemma. On December 18, 1986 the 
German Cabinet decided that Germany would negotiate an 
exchange of letters or a memorandum of understanding with the 
United States to protect the interests of German businesses by 
setting out guidelines on patent rights. transfer of technology, 
research results, and marketing arrangements, as well as pricing 
and secrecy rules. Predictably, the resulting agreement, signed on 
March 21,  1986, contained much less than the December 6 British 
agreement-neither a government apparatus for funneling SDI 
contracts to  German firms nor public funds were made available 
by the Federal Republic of Germany.3'2 

France especially did not want to be an SDI "subcontractor." 
and she became the first malor NATO nation to refuse to 
participate in SDI research. Acting in response to the "American 
technological challenge," French President Franeais Mitterand 
proposed a collective European answer to SDI. dubbed "Eureka." 
French Foreign Minister Roland Dumas, addressing the Western 
European Union in Bonn. stressed that if Europe did not respond 
to SDI with its o m  research program, "nothing can stop our 
researchers. our capital, our businesses from giving in to the 
temptation of temporary cooperation iwith the United Statesl, 
even though the European role would be reduced to that  of a 
subcontractor."3Q3 While SDI is B military program seeking to 
develop ABM technologies, Eureka is designed to develop high. 
technology products with primarily commercial  application^.^^^ 

The French appeal presented a dilemma for NATO states that 
wanted to participate in SDI. but shared French suspicions that 
the United States was unwillins to aeeeot Euro~ean d i e s  as full . .  
"h Y Times. Sept 18. 1566, at Al .  eo1 1 
'"Rash Post Dec 19. 1985. at  A33. e01 j: Wash. POSE Mar 26. 1966, B C  A10 

m i  3: Christian Science Uamfor. Dec 19, 1566, sr 9, 800 Wash Times. Yav. 28, 
1586 at 4 0  and Dec 5, 1586. at 6B. Wash Posc M u  20 1986 81 A21, col 5 ,  
U'ash Poet. M u  26,  1986. 8t 9 1 1  co1 1 Chancellor Kohl and eonservaliw ICSUl 
partner Franr Joref Sttauas apparencly favored a formal governmenPto- 
government agreement Wre the Anglo.Amencan accord Bur the oppoartmn Social 
Democrats lSPDl and Kahl'r c o i f i o n  partner, Foreign Mimiter Oenseher I Free 
Democrar opposed scale putieipscian m SDI rereuch The Free Demoerati 
prevded by persuading Kohl EO rend Economei Mirusler Marlin Bangemsan fa 
Rashngon fa s ~ g n  the agreements with Secretary Reinberger thvs ernphasrcmg 
the eommercisl aspects of the promam 

's,Arianm J. Consr, Aprll 26 1985, st 34, aeo C h  Tribune, May 6 1986, at 6 
"Dailas Mornmg News June 15. 1586, at 1G 
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partners in the pro@ Even Great Britain endorsed Eureka, 
abstensibly to counter a possible "brain drain" of Europe's "best 
and brightest" to the "American" SDI research The 
Federal Republic of Germany, caught in the dilemma of not 
desiring to distance itself from its close European partnership 
with France. and, like Britain and France, afraid of being left 
behind the United States in the technology race, threw its 
support to Eureka while making it clear that "the proposal to 
participate in SDI research remains an the table as weU."305 
France and the United States, each aware of the potential for 
contlict created by competing programs, generally are careful to 
present participation in Eureka and SDI as compatible. although 
France at  times is outspoken in its opposition to SDI on strategic 
and cost grounds.3*7 

The Soviet Union predictably attacks any US attempt to obtain 
European participation in SDI research.398 I t  specifically warned 
the Federal Republic of Germany that any agreement with the 
United States ensuring an exchange of research findings would 
conflict with ABM Treaty provisions forbidding the United States 
and the USSR from sharing ABM technologies with other 
States.sQQ While the Federal Republic of Germany cannot violate a 
treaty to which it is not party.400 U S  conduct in this regard 
should be examined far ABM Treaty compliance. Article IX, 
prohibiting the transfer of "ABM systems or their compo. 
nents,"40' is not violated by U.S:allied cooperation on SDI 
research, assuming that the technology-sharing program remains 
strictly a "research' program--an unlikely prospect. If the U.S. 
transfers completed ABM components to one of its allies 60 that  
they can be developed or tested further, this action clearly would 
violate Article IX and the intent of the treaty to restrict ABM 
systems. At same point in the future a participating U.S. ally is 
"'J. of Corn.. June 4 ,  1935, at I: ALlanla J Const,  Aprd 23. 1936, at 34, Dallas 

Morning News June 15, 1985. at 1G 
"Wash Post. M a y  21. 1985, at 21, c d  1. sra Christian Science Monxlor, June 

28, 1'385, at 9 
".Dallas Momvlg News. June 15. 1985 at  1G. Wash. Poet Dee. 13. 1985 sf 

A23. col 1 In May 1986 Conservative P n m e  hlinrrter Jacques Chirsc erpresad 
hie unquahfied backing Lo SDI in what may portend B major shfL vl French 
pohcy Wash POST. .May 28. 1986 81 A28. e d  5 

"lSre ~ u p m  text accompanyvlg nafei 36041 
"'Wash Paat. Sov 14, 1986. at  AS3, COI. 6 .  
'mSer ~ u p m  note 362 
"'ABM Treaty. supra note 4. L V ~ .  IX The meaty prohibits the transfer only mmm 

B pwty t o  another Slate If, for example. the Federal Repvbllc of Germany done 
develops M ABM component. the United S L B ~ ~ S  may receive the component 
without vmIacm(( the ABM Treaty 
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likely to require access to an ABM component in order to 
progress further with its SDI research. I t  is inconceivable that 
research will be halted at  that point simply because the compa. 
nent cannot be transferred outside the United States. Agreed 
Statement G is even more likely to be violated in the future. I t  
seems illogical to expect allies to conduct meaningful research 
programs in the absence of "technical descriptions or blue prints" 
of the ABM Systems or components with which the particular 
item undergoing research is to interact. 

One ambiguous area that likely will create future compliance 
problems wlth Article IX and Agreed Statement G is the transfer 
of antitactical ballistic missile IATBM) system technology. ATBM 
systems are not covered by the ABM Treaty, so their transfer is 
not constrained. But the problem is that the distinction between 
ATBMs and ABM systems 1s becoming increasingly blurred. 
making verification that systems are solely ATBM.cspable 
exremely difficult.4oz The United States already may be con. 
fronted with the imue by its cooperative program with Australia 
for the development of hypervelocity launcher technalogy.'a3 And 
the Reagan Administration has suggested that the Europeans 
participate in joint research for an ATBM to be deployed in 
Europe as one method of eliciting European enthusiasm for SDI 
research.40' 

O v e r d ,  the effort to obtain d i e d  participation in SDI research 
is only partially successful. Within NATO, Great Britain pledgss 
participation and the Federal Republic of Germany and Italy 
appear ready to offer some degree of participation.40s But France. 
Denmark, N o r w a ~ , ~ ~ ~  and Canada407 refuse to play any role in 
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SDI. Outside NATO, Israel in May 1986 agreed to participate,4os 
but Japan shows reluctance by limiting its official position to a 
declaration that it "understands" the SDI research program being 
pursued by the United Statea.4ae The lurking suspicion remains 
among America's d i e s  that SDI is not just a research program. 
Also, they have no strong desire to contribute to the demise of 
the ABlM Treaty. To Europeans especially it is a symbol of the 
deterrence Strategy that has protected them since the 1950s. 
SDI has proven again how difficult it is far NATO allies to 
cooperate among themselves for a common defense policy, and 
how divergent a t  times are U.S. and European strategic interests. 
To Europeans, SDI is another example of the U S  proposing to 
"salve a problem we Europeans don't want solved."a'o 

B. THE NUCLEAR 
NON-PROLZFERA TZON TREATY 

The 1968 Treaty on the NomProliferation of Nuclear U'eap- 
0ns4'3 affects elements of SDI that involve nuclear energy. The 
basic provisions of the treaty are designed to prevent the spread 
of nuclear weapons,"l provide asmrance that the peaceful nuclear 
activities of states that have not developed nuclear weapons will 
not be diverted to making nuclear to promote the 
peaceful uses of nuclear energy by making technology associated 
with peacehl nuclear use available to nonnuclear states,'14 and to 
encourage progress in arms control and nuclear disarmament.4's 
The basic bargain established by the treaty was that states 
surrendering a future nuclear capability could expect nuclear 
supports  he L S eiforf 86 B prudent respmbe t o  rlgmhcanl advances m Sowet 
nuclear weapons AT the s m e  Lime lilulroney expressed hopes that Canahan 
scienf19L9 and hgh-tech induitrrei would bid on SDI contracts L A  Times, Sspt 
8. 198;. at 4 

"From Renters. reppnnied cn Dep't of Defense. Current New8 Spec Ed No 
1369. Oct 17 1985, at 13, Wash Past. May 7 .  1986, at A19. mi. 1 The Ieraehi' 
fomi U d y  will be upon ground-based sys~ems that have lome tsctieal appliea- 
fmns Id 

'*Rash. Times. Jan. 16 1986, 81 1. Sen genrmlly Wash Port. Sept. 17.  198;. at 
AI. c d  2 Japan ~n July 1986, decidsd to p e m t  private companies and rerearch 
mstlhntes LO take part m SDI largely out of concern about falling belvnd ~n 
developing rechnalogiea 1.X Times. J d  18. 1986. at AI. cai 1. 
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weapons powers to reduce their nuclear arsenal.416 In other words. 
the nuclear weapons powers attempted to freeze their number at 
five-the United States. USSR, Great Britain, France, and 
China."' In exchange, the nonnuclear states received a commit. 
ment that the nuclear states would pursue arms control negotia. 
tions "in good faith."419 The NomProliferation Treaty became the 
most widely-accepted arms control treaty, with more than 125 
states party to it, but excluding France and the Peoples Republic 
of China.419 

The heart of the NamProliferetian Treaty 1s Article I, which 
commits the nuclear weapon states "not to transfer to any 
recipient . . . nuclear weapons or other nuclear explosive devices or 
control over such weapons or devices . . . ~ and not in any way to 
assist, encourage, or induce any nonnuclewweapan state to 
manufacture or otherwise acquire" such devices.+za Conversely, in 
Article 11, nonnuclear weapon states pledged not to receive or 
manufacture such weapons.4z1 NO provision, however. prohibits 
these nonnuclear weapon states from independently designing 
their own nuclear weapons.'2z A U.S Nuclear Non.Praliferation 
Act423 gave meaning to the provisions, making every transfer of 
nuclear items dependent on an executive branch finding that such 
exports "will not be inimical to the common defense and 
security;" and requiring that every export license be considered 
an its nompraliferation merits."a4 

Without question, the Non-Proliferation Treaty applies only to 
nuclear weapons and devices. Although the ABM systems envi. 
sioned by SDI are characterized as basically nonnuclear, the 
nuclear powered w a y  laser is a nuclear device. The laser itself is 
not a nuclear weapon. but its functioning requires a "nuclear 
explosive device" to generate the x-ray.425 Article I of the treaty 
clearly extends not only to nuclear weapons, but also to "other 
nuclear explosive de~iees."~926 Article I does not allow a nuclear 

"Staekholm Iniernaimnd Peace Research Instmta.  The NPT Tha M u  
Political Barrier t o  Suclear Weapon Prohieration 34 118801 [heremafter SIPRII. see 
a180 J Goldblar i w m  note 136 BL 44-45 

"SIPRI, supra nbte 416 at S 
"lamProLferalmn Trrary, art VI 
"Adelman. supra note 2 2 5 ,  at 3 
"-lamProLferalion Treafv art I 
" I d  art. I1 
(>*SIPRI, s u p w  nace 116 BE 21 
"'Nudear Kon-ProMeranan Act of 1978 22 US C S 3201 119821 
" ' I d ,  SIPRI. supra note 116. at 27 

'*'Non-Proliferalian Treaty. 9 u p m  note 65. arc I 
-'sa* supra note 60 
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weapon state "to assist, encourage, or induce any nonnuclear. 
weapon State" to obtain such a device.'z' Consequently, any 
Reagan Administration plea for allied participation in research on 
the nuclear powered pray  laser must exclude nonnuclear weapon 
allied states, such as the Federal Republic of Germany, Italy. or 
Japan. The United States may induce and assist nuclear weapon 
states, such as Great Britain or Francs, to participate in SDI 
research involving B nuclear explosive device. But the United 
States may not transfer to any state, nuclear or nonnuclear. a 
completed nuclear weapon or nuclear explosive device.428 

Similar reasoning applies in article I1 to prevent nonnuclear 
states from receiving or independently manufacturing nuclear 
weapons. Further, these states are barred from seeking or 
receiving "any assistance in the manufacture of nuclear weapons 
or other nuclear explosive d e ~ i c e s . " ' ~ ~  As a result, the nonnuclear 
states that might respond to a U.S. invitation to participate in 
nuclear powered pray  laser research themselves would violate 
Article I1 if they sought or received any U.S. assistance In 
manufacturing the device. They would not violate Article I1 if 
U S  assistance amounted to something less than manufacturing, 
such as assistance with laboratory research. 

The Nan-Proliferation Treaty is not a major obstacle to SDI, 
because it is pertinent only to one element of the program. The 
Reagan Administrauon realizes the importance of nuclear nonpro. 
liferation and recently has taken additional measures to enmre 
that it remains a strong instNment in the future.'S0 The 
Dresident is not likely to permit SDI to erode the Nuclear 
NomProliferation Treaty. 

Id.  
Id 
Id art 11 
Kenneth L Adelman cited the July IS85 nuclear cwperatlon agreement 

between the Lmted States and the People's Repubhe of China m mgnihiing "a 
major event m our nonprohferaiian effort." Adelman. rupm nota 226, ai I The 
Agreemenr far Coaperstion Between the Government of the Umted States of 
Amerrea and The Government of rhe People's Repuhhe of C h a  Concerning 
Peaceful Use8 of Nnclear Energy i s  the fvst  bdstaral peaceivl nuelear emperation 
agreement with a Commvdsl country and the only avch sgreement with anothsr 
nuclearweapon stsre IFranee and Oreal Bdtavl fall under 0,s. a m e n t s  with 
EURATOM1 Prermer Zhaa made statement8 during negotmions thsf Civna wJ1 
not contribute Lo profiferahion The Umfcd States and, China &grad Lo cooparate 
in che use af nuclear energy for "peaceful purposes, and a& to allow the 
frsndei of infarmsiron and technology come- such use. Lgnificantiy, Lhe 
agreement lncluded B definilion of "peaceful purposes" that ereludsd " m y  
rmlitq purpwe" I t  also prohibited the YSS of m y  merends transferred under 
the agreement far research, development or emstrwtmn of my nvclear explosive 
device or for any d t a r y  purpose. R q m t e d  zn 24 I.L.M. 1393-1407 119851. 
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VI. SDI: GLOBAL ORDER OR 
GLOBAL DISORDER? 

One of the Reagan Administration's rationales for pursuing SDI 
is that  it can break the arms control deadlock-the U.S. ABM 
defenses can provide the impetus for Soviet offensive nuclear 
force red~ctians.43~ The Administration is ambiguous, however, on 
how to attain its goal. Will SDI become a nonnegotiable basis of 
a new defensedominated strategy. as envisioned initially by 
President Reagan, in which offensive arms reductions are achieved 
as a natural reaction to strategic ballistic missile obsolescence?'~2 
Or may SDI be used as a "bargaining chip" that could be 
negotiated away in return for Soviet offensive concessions?'s3 

A. NEGOTIABILITY OF SDI 
Different points of view exist concerning whether SDI should 

be used as a bargaining chip in arms control negotiations with the 
Soviet Union. President Richard M. Nixon and Former Secretary 
of Defense James R. Schlesinger call SDI "the ultimate bargain. 
ing ~hip.''~3' Paul Warnke, former director of the Arms Control 

*.'The State Department declared 
ITlhe overndine lane-term m m i t m c e  of SDI i s  that II offers the 

. -  
reductions rn evatrng offensive nuelear arsenals 

Swid Report. m p r o  now 6, at 3 

msde "build.doun" 13 described in R Jartrow, s u p m  "ole 9. 81 138-40 
(iiSee svpm text accompanying note 32 A pmaibie scenario for a (itrategle 

"'Le CI~u8en. ~ u p m  note 340, 81 264.68. 
"'Wash Post. Nov 18. 1886. at A1 c d  3. Former Secretary of Defense 

schicsinesr states his 1081flon 

That Brand d e w - - o f  h t s  on Soviet offensive foreea in exchange 
for c ~ n ( l ~ r w t  on American defense teehnologisi--her before us again, 
beckoning If, Lhrough Sovier fears af American space teehnoiogy. we 
were able to acheve B bredahrough in a r m  conlid nigatrations ly1 B 
rather unprom~rng era), the President's launching of ius new initis- 
tive would have hilfllled i f8  most laudable purpme. In ahart, perhaps 
the bear Y ~ D  of the strat@ Defense Initialwe lies in that mveh 
maligned role of bargdnvlg chp .  Indeed. one might say, the strarede 
Defense lnitialive IS the quintensentid bargmnmg chip 

Sehieringer. supra nore 168. at 12. Freeman Dysan. of the Institute for Advanced 
Sturies at P n n c e ~ n ,  presents m ~ t e e t i n g  views c m c m m g  SDI barg-g. He 
concludes that MAD is immard, and he favors SDI 8% a long-range objective. But 
he argues chat SDI and arms control of offenme waaponr are rnterreiated and 
that neither can be pursued mdependenlly: rather. they must be pursued Logelher 
in a "balanced fashion ' Once the arm8 control negofiafmn(i have achieved 
sgreemenl t o  abolish arrstegie offensive weapons. SDI e m  be deployed tc ensure 
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and Disarmament Agency, opined "There's no question that SD1 
is an effective lever for getting us to the negotiating table. But 
the question is, are you going to use it for bargaining, or are you 
going to throw it awey?"*3s And many Congressmen, eager to 
show their support for budget cutting and for arm8 control 
progress, are urging President Reagan to me SDI as a bargaining 
chip.438 Within the Reagan Administration, former National 
Security Adviser Robert C. McFarlane, and, to some degree, 
Special Arms Control Adviser Paul H. Nitre reportedly urge 
President Reagan to consider using SDI as a means for striking a 
better bargain with the USSR for reductions in strategic offensive 
weapons:3' The bargaining chip advocates within the administre 
tion apparently are offset by Secretary of Defense Caspar W. 
Weinberger and Assistant Secretary of Defense Richard N. Pede. 
who urge that SDI development remain nonnegotiable.'a8 Presi. 
dent Reagan publicly states that the current SDI "research" 
program is not subject to negotiation, although eventual deploy. 
ment might be.4ss But the different points of view held by 
influential people within and outside the Administration keep 
open the possibility that, in the right eireumstances, parts of the 

against "cheaters.' Dyron. svpm note 352 Dyson $9 Enticked by Staunch SDI 
advocates who contend that he does not go far enough iaiuarde mswemg the 
question of what to do if negotistions with the USSR are unsuecessiul. J. 
Pournelir & D. Ing. dupm "ate 24, at 160.83. 

"'Whnl's A'ezt for  Star Wars. Newsweeh. Dec. 2,  1986. at 45 
'=Id The Dsfense Department is sftemptmg to protad SDI from the budget. 

euttmg effecta of the srrcalled G r m - R u d m m  balanced-budget law by sharing 
h n d r  irom ather Defense p m g r m s ,  such as the MX misaiie. L A  T i m e  Jan. 18. 
1986, at 1 

"Robert C. MeFariane reportedly dews an arms control bargain including SDI 
111 "the sting of the century.'' The Urntad State.. in his view, wouid be arapping 
an ABM defenae that does not yet u s l ,  and that many (ifiemsts i tate w!J not 
work, for existing Soviet strategic ballisiic mimilei having celfam deatrvctive 
capability. Wash. Post No". 18. 1986. at AI,  eol. 3. 

"'Id. In iast.minute pre-summit advice t o  Resident Reagan in November 1986, 
Defenae Secretary Weinberger advised rho Rsaidenr that he ''wu almoat certainly 
Come under c e & i  P ~ B B B Y ~  to limit SDI remarch. development and teatmg to 
only that research allawed under the mom ie~fiiefive mterprstatien af the 
[ABM] Treary." He added that any such "sgeemenf to Umf the SDI progiam 
ecoording to ths n m n w  (and. I believe. wrong] interpretstion of the ABM TTBLty" 
wodd h m  the SDI program. Wash. Post, No". 16, 1985. at AI ,  e01. 1. 
"'In October 19Sb. the United Stawe offered to nsgonate with the USSR any 

propmed deployment of new ABM weapons. and pmpmed t o  give the USSR five 
ID seven years before deploymg the defensive waspons unilaterally. The US.  
' 'cmceidon' '  wouid not have any effect an continuing reaemch m d  telitmg. but 
the dsploymenr nor.cpenad wadd give the USSR the chance to deploy 
comparsble ABM systems. U'sah. Poat. Oel. 21. 1985, BC AI,  mi. 1 Along thew 
linea Resident Reagan reaffvmed in Augvsf 1986 "[Olur response La demands 
that we cut off or delay ressareh and rpsring and doe* Shop 18. no way SDI ia no 
bargaining chip. . And the research not, and never has been. negansbie." 
~ s p ' t  s t  B~u.. oct .  1986, at a. 
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SDI program in addition to depiaymsnt may become part of the 
arms control bargaining process. President Reagan has not 
completely foreclosed the "bargaining chip" option. 

Soviet leader Mikhail Gorbachev consistently urges the negotia. 
bility of SDI. In September 1985. Gorbachev told a U.S. Senate 
delegation visiting Moscow that the USSR would make "radical 
proposals" to reduce offensive nuclear arms one day after the 
U.S. agreed to prohibit the "militarization" of space,"o 
Gorbachev followed this by proposing in October that the United 
States and the USSR agree to cut their respective strategic 
missile forces in half and negotiate a complete ban on SDI 
development and deployment."' President Reagan's response to 
Gorbachev's presummit maneuvering indicated a wiilingness to 
discuss SDI at  the November 1986 Geneva summit, but offered 
concessions on offensive weapons Both sides ultimately 
were disappointed by the lack of concrete progress on arms 
control at  the November Geneva summit, which nevertheless 
accomplished its likely primary goal of permitting the high level 
faceteface exchange of views."s Additional arms control propos. 
ah followed the Geneva summit, including imaginative new 
proposals at  the Reykjavik, Iceland summit in October 1986 and 
in March 1987. But none to date has evoked any agreement on 
limitation of SDI. The United States, for its part, remains 
committed to using only part of SDI's potential as a bargaming 
chip-the part dealing with actual deployment a1 an ABM 
system.4" 

AI.  eo1 1 
"'In J a n u w  1986 the USSR offered a new p r o p o ~ d  to nd the world of nueleu 

weapons within fifteen years IC involves three werlapping stages Flret uifhin 
five to eight years ,  the United Stales and the USSR would cut slrstegle forma by 
60 percent Bolh countries would dmmanrle their mtermedmfe-range nuclear forces 
m Europe and the British and French arsenals wouid be confined t o  fherr eurrenr 
state Both superpowers wauld ~ B O O Y D F B  space ~ e a p o n s  and all n d e a r  testing In 
1890 the other nuclear nations would dismantle fhev araenalr. i~arling rich 
racrical nuclear weapons They also uould jo in m banning space u e a p o n ~  and 
nuclear mating. Also during this stage, nonnuclear weapons based on ne* 
physical prm"cp1es wovld be banned By 1995. all remnmng nuclear ~eapon:  
wovld begin t o  be e h n a t e d .  A universd accord wauld ban fhrlr ever bemg 
rscon~tmcted Getnng to Zem. Newsweek, Jan 21, 1986. at 30 Unired SL~fe9 
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Despite U S  pronouncements that  "[olne of our main objectives 
in the Geneva arms control talks 1s to reverse this erosion of the 
ABM Treaty."'45 the hard bargaining position adopted by the 
Reagan Administration may counteract the objective. The real 
chance exists that  the USSR will respond to the "nonnegoti. 
ability" of SDI by engaging in a parallel offensivedefensive arms 
mce, while at  the s m e  time winning over public opinion by 
pointing to the United States a8 the cause of arms control failure. 
On the other hand, the Reagan Administration may already be 
using SDI as a bargaining chip, holding the SDI chip in reserve 
until convinced that the "hard bargain"-that is, a nonnegoti. 
ability play-has no chance of evoking a Soviet offensive missile 
reduction. The arms control negotiations in any event are in a 
very critical stage, and arms control stability to a great extent 
depends on the outcome of these negotiations. At the two 
extremes. President Reagan can either suddenly unilaterally 
abrogate the ABM Treaty-a prospect certainly damaging to 
arms control and to U.S. relations with its allies-or he could 
reaffirm the ABM Treaty, interpret it restrictively, and abandon 
SDI. The most attractive immediate formula lies someplace in 
between. I t  involves a U.S. willingness to negotiate with the 
USSR exact prohibitions on testing, development. and deployment 
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of spacebased ABM systems in exchange for Soviet agreement to 
make verifiable deep cuts in offensive strategic weapons.446 
Research, of course, may continue The final agreement should 
include a reasonable timetable for the reductions; and if the 
timetable is not respected. then the ABM Treaty automatically 
would terminate, and development and eventual deployment of 
ABM systems could proceed. The automatic termination provision 
can be added to the ABM Treaty by amendment or additional 

A different scenario is presented by the unlikely situation in 
which President Reagan convinces the USSR that a strategy 
including ABM systems is desirable, 01 perhaps unavoidable. The 
ABM Treaty would need to  be replaced with some new treaty 
that carefully describes the unstable transition period from MAD, 
to the mixed offensive-defensive strategy, to the ultimate 
defensivebased strategy. Otherwise. either State might greatly 
heighten tensions if it felt the other State was making quicker 

protocol. 

B. STRATEGIC IMPLICATIONS 
In what kind of environment does the arms control regime built 

during the 1960s and early 1970s have to operate? For one thing, 
it is an environment of changed premises-of failed basic assump. 
tione. Technology to B large extent changed the premises upon 
which MAD and its progeny were based. Defending against 
nuclear war was considered contradictory to deterrence in the 
1960s. Defense attempts were considered "destabilizing." They 
brought "arms race instability," because each side would build 
more offensive weapons to guarantee its o m  ability to retaliate 
after a first strike. And they brought crisis instability, because 
one side might believe that a first strike attack could so disrupt 
the opposing retaliatory forces that its own partial defense would 

'"See Hirachfsid. Star Wars for Stmlogic Foicos. Sf Louis Port.Dapsteh, Ocr 
9, 1986 BL 3 8  The farmuls is  a ~uggestlon offered m on editorial by Thomar J. 
Hirschfeld. former depury a s ~ ~ s c a n c  dlrector of che U S  Arms Cantrol and 
Diiarmament Agency and B former science and Leehnolog). member of the Stace 
Department's Pahcy Planning Staff 

" A t  Kovemher 1985 Senate hsanngs. Lieutenant General dames A 
Ahrahamaon, dlrecfor of rhe S c r m c ~ p c  Defense Iniriafive O r g m a r i o n .  addressed 
the d~ff~eultmr of movlng from offensne-based deterrence ~ tra t spss  to n m  
strategies based on B combination of offendve and defensive wosponi: " The key.' 
hs s a d  '1s to carefull) drau down sour offensive systems as you me hulldmg up 
your defensive systems a course that rould requae full cooperatian ai the 
superpowers'' Wash Posr T a i  18, 1986. sf hl. eoi 3, see Kupperman, s q r n  
note 311. at 82-83 Jones & Hildrelh. s u p m  note 226. sf E 
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limit damage to en acceptable degree.448 SALT I end the ABM 
Treaty are evidence that bath sides accepted this premise. 
However, Soviet progress in defenses reveals that  the USSR no 
longer adheres to these 

Rapid technological advances turned deterrence from a strategy 
based on mutual punishment [neither side would attack the other 
because the retaliatory punishment to its population was unac. 
ceptablel into a denial of objectives through offensive counterforce 
la3 warheads became mare accurate, the aggressor could target 
only the opponent's retaliatory force, making a first strike more 
acceptable as not much of the retaliatory force would su1vive).'60 
Arms race instability, therefore, was not halted by the limitation 
of ABM defenses. The strategic competition simply shifted 
qualitatively to more and better warheads. Nor was crisis 
instability halted by the ABM Treaty. With more and better 
warheads the superpowers are in a better position now than ever 
before to launch a first strike attack.45' Soviet progress in 
development and deployment of accurate strategic weapons made 
the U.S. land-based retaliatory ballistic missile forces vulnerable, 
undercutting the basic premise of MAD which the ABM Txaty  
was supposed to preserve. As a result, U S  ABM system8 no 
longer are "destabilizing," but the vulnerability caused by the 
lack of an ABM is destabilizing.'52 This shift makes it reasonable 
t o  consider the denial of objectives through defensive 
counterforce-SDI-as a solution to the dilemma.'5' As long a8 
the immediate goal of SDI is only to assure the survivability of 
the retaliatory force, its ABM defenses can become a stabilizing 
force.454 

"'Kupperman, supm note 311. sf 78. 
"'Le Fought, SDI A Policy Analysis Naval War C. Rev ,  Nov.-Dee. 1965. a t  

5 9 ,  65.  The author devised B theoretical model, foeusing on ' stabdity", and used it 
to analyze SDI. appiylng the modeh  analytical hamework t o  technical and 
political considerations far research. development. and deployment decision8 He 
conclude that m y  instablLty caused by SDI c m  be offset by eoncvmnt 
reductions in offensive stratemc nuclear iorees He 8-3 SDI 88 a way of breahing 
the arms e0nrr01 deadlock and creating an unpetus for nuclear arms rsducf~ana on 
both sides. 

'wid. at 66 Kupperman supm note 311, at 79 
Kuppeman, dupm note 311, at  78. 

Fought. supm note 449. s t  66 
u R ~ ' ~ ~  a R Pfaltigraff. J ~ ,  71. 81 

'*Former President Richard M. Nixon mdogired: ''Such aystems would be 
derrabibing d they provided 8 shield so you could me the sword'' L A ,  Tmes. 
July 1, 1984, at  10 SDI advocates point out that ABM p m t  defense of U.S. 
ballistic rmsrlle silos and other critical elements of OY strategc forces meh BQ 
command. control COmuniCatmn,nl. and national command authority. can be 
s h e d  techrucdy and economically. Ths is dl Lhal 8s n d s d  Lo enbuie that  
sufficient U.S. relahatory nveliar forces can aurvive a Soviet f m t  s t rne  in order 
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SDI is supposed to compensate for the failure of the ABM 
Treaty and SALT I by creating stability where those treaties 
failed. The problem is that if the United States deploys an 
effective ABM System before the USSR, it creates instability by 
tipping the balance in favor of the United States As B result. the 
USSR could view It as an attempt by the United States to gain 
superioricy and could respond with a buildup of offensive a rm~.~56 
Stability could be maintained, however. by B corresponding US.  
reduction in offensive retaliatory farces--a mere substitution of 
one farm of "insurance" against attack lthe high numbers of 
offensive retaliatory forces providing the deterrent1 for another 
form of "insurance" Ian effective defense against Soviet attackl.4se 
Supposedly, this offensedefense combination will offer a d o m  
ward momentum that can be capitalized upon in arms control 
neg~tiations.~S' Many arms control advocates are pessimistic 
about whether the USSR will respond according to theory.*5e 
Although this decision whether to deploy a spacebased system 
will not come dunng this "research" phase of SDI,  the Reagan 
Administration is faced with current strategic realities that 
already are bang  shaped to some extent by SDI. I t  must decide 
how to approach changes in the SALT I and ABM Treaty 
regimes sooner rather than later. 

C. THE ROLE OF INTERNATIONAL LA W 
International law is one factor among many that combine to 

ensure that the world proceeds in any orderly, predictable 
fashion.+sQ Arms control agreements are part of that internatlonal 
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law. If negotiated and fallowed wisely, these agreements. 86 with 
international law generally, cam be useful in establishing the 
global order along compatible lines. The world recognizes the 
arms control agreements as part of the global ordering process; 
therefore, for many reasons, including world opinion or fear of 
sanctions, decision-makers generally pursue at  least an appearance 
of adherence to the agreements. 

States must apply international law in such a way as to ensure 
consistency with its goals. For the United States, security goals 
especially are important. The United States must ensure that 
international law does not remove its freedom to use naneaereive 
influence measures, or its freedom to use force and military 
measures for legitimate objectives, or its freedom to use force 
capabilities for maintaining a stable relationship with its principal 
competitor, the USSR.*eO The ABM Treaty and the SALT process 
accomplished these goals to a great extent, because they were 
compatible with the world as it then existed. They no longer are 
compatible in their current configuration with U.S. goals: there- 
fore, their utility as international law ordering mechanisms is 
limited. The agreements, with today's changed conditions. cannot 
accomplish the more specific goal of influencing the conduct of 
the USSR so that it falls within the global order in B manner 
compatible with U.S. goals. In other words, the ABM Treaty and 
SALT agreements no longer guarantee that an a strategic nuclear 
level, the Soviets are forced away from aggressive policies, from 
threat, from hostile and coercive competition, and from worldwide 
c ~ n f r a n t a t i o n . ~ @ ~  

The effect of arms control agreements as part of the legal order 
is minimal. They contain measures and procedures for periodic 
review and discussion of associated problems, but they contain 
nothing beyond the threat of termination to ensure enforcement. 
This last sanction, although a "legal" sanction, shows how weak 
basically anarchical wadd society because Scares mgree on goals that me of 
common murest t o  all These goals hecome spsufied m ' mles". whch may b 
lsws, morahf). custom, or ~ m p l y  ' ' d e s  of the gams'' States are the mitmtmne 
that give the mles effect In eanymg aut this functian. States collaborate by way 
of certain org-mg concepfw halance of power. w a r  diplomacy mfernatianal law 
and the managerial system of great powers (today the superpowers). lnlernaliand 
law. therefore is just m e  of the orgmizing concepts. Bull views international law 
81 related t o  the balance of power concept-mternatianal law can he mavltained 
o d v  if m w e c  and the wil l  to use if i i  distributed so rhac Stare8 cm uohoid carfain 
nghts .when they me infrmged BuU also reeognuer Lhal in .mma C ~ S ,  

international law, 11 apphed too rigidly cm hinder mfernationd order 
'%<e U Rs'anan & R Pfaltrgraff J r .  8 u p w  noLe 71. sf 231 
' ( I d  
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the legal order is. The sanctions that give arm8 control agree. 
menta enforceability are those available to states in their relations 
generally: the threac of the parties to use force co enforce them, 
to return to an arms race, or to engage in other acts of unfriendly 
relations such as suspending negotiations. employing embargoes, 
or breaking off relations.482 The chief problem with enforceability 
of arms control agreements is that, in view of the state of 
obsolescence and deterioration of the arms control regime. the 
potential risks and coati of these enforcement tools are dispropor. 
tionate compared to the minimal returns they might produce. 
Enforceability simply is no longer in the interests of all parties 
concerned. 

Effective international law requires agreements that are c o n  
patible with states' goals-that perform functions within states' 
interests. SDI reflects changed circumstances that have affected 
changes in states' interests. International law must adapt to the 
changes if the legal order is to remain a factor for influencing 
states' behavior. 

VII. CONCLUSION 
SDI presents the most serious challenge yet faced by the 

current arms control regime. The legal. political and strategic 
obstacles to fulfillment of President Reagan's vision are immense. 
Overcoming these obstacles to SDI without sacrificing the largely 
stable superpower relationship will require an extremely skilllul 
exercise of judgment by U.S. deemion-makers. 

The international agreement most affected by SDI is the ABM 
Treaty. The treaty applies co the nea "exotic" technologies being 
researched for SDI Application of the treaty provisions to the 
SDI technologies reveals that, for space-based ABM systems or 
components, research is permitted up to the paint of field testing. 
At least to this extent, the Administration's program does not 
conflict wnh the ABM Treaty. Development, which begins with 
field testing, is prohibited, as are the subsequent stages of testing 
and eventual deployment. "Demonstrations" of spacebased corn 
ponents to the ABM system do not get around the prohibition. 
Simply calling a "field test" a "demonstration" or a "component" 
an "adjunct" does not disguise the underlying purposes. 

Development and testing of fixed 1md.based ABM system8 are 
not prohibited. Deployment of fixed land.based ABM systems is 
limited by the geographicd and quantitative site restrictions in 

"'Id at 232.34 
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the ABM Treaty. The fact that they may be launched into space 
in order to destroy incoming missiles does not make them 
"spacebased," so they are not restricted by the same treaty 
provisions that restrict spacebased ABM systems. 

Certain weapons development occurring under the aegis of SDI 
may create problems with respect to treaty provisions that 
restrict weapons developed for non-ABM purposes from being 
"tested in an ABM mode" or from "having ABM capabilities." 
The mast pertinent weapons in this respect are ASAT and ATBM 
weapons, and also to some extent certain radars and sensor 
devices. As long as the Reagan Administration intermingles 
development and testing of weapons systems that have dual uses, 
or their components, it is in danger of violating the ABM Treaty 
provision. On the other hand, the difficulty in separating the dual 
use technology in an era of rapid technolo&cal change demon. 
strates one more instance of the ABM Treaty's unsuitability for 
controlling high.technology weapons development. 

The mast realistic method provided by the ABM Treaty for 
adapting the treaty to current circumstances is utilization of the 
treaty amendment procedures. Whether this method is realistic in 
the broader political-strategic context is another question. 

SDI is little affected by the Outer Space Treaty. The ABM 
systems being considered under SDI, with the possible exception 
of the nuclear powered pray  laser (depending on haw it will be 
deployed), may be researched, developed, tested, and deployed 
without violating the Outer Space Treaty. The United Nations 
could extend the Outer Space Treaty prohibitions on weapons of 
mass destruction to encompass a ban on all space weapons, but 
this is unlikely in view of the already present "militarization" of 
outer space. SALT I1 has a provision that may expand the Outer 
Space Treaty by prohibiting the systems that are to place into 
orbit the weapons prohibited by the Outer Space Treaty. Finally, 
the Limited Test Ban Treaty bans an explosive nuclear test in 
outer space, thereby limiting the ability to fully teat the nuclear 
powered p r a y  laser. 

SDI also presents technology transfer issues. The ABM Treaty 
bars the transfer of ABM systems or their components. Yet, the 
Reagan Administration's proposal for d i e d  cooperation in SDI 
research will violate the prohibition unless cooperation is drasti. 
cally restricted to the point that it would be meaningless from a 
technological standpoint. The chief issues here are not legal, but 
rather political, and the uncertain effect of President Reagan's 
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invitation for allied participation makes the decision appear 
questionable. The Nuclear Non.Proliferation Treaty restricts the 
transfer of nuclear weapons technology so its impact is confined 
to those nuclear ABM systems or components envisioned by SDI, 
currently the nuclear powered p r a y  laser. Nuclear nom 
proliferation particularly is important to the nuclearweapon 
States, so it is unlikely that President Reagan will take any 
measures with respect to SDI that are against U.S interests in 
supporting the Nuclear NamProliferatian Treaty. 

SDI cannot be examined in a vacuum that isolates the legal 
from the political strategic implications. Political realities are 
shaping U S  approaches to the affected arms control agreements, 
and the arms control agreements are shaping to some degree U.S. 
approaches on dealing with changing political realities. This 
article examined the overlapping relationship of the two aspects 
and concludes that SDI entails great risks for the United States 
that present the Reagan Administration with a number of choices 
it must consider m deciding whether or haw to proceed with SDI. 
The choices essentially must be ones of policy, tempered of course 
by legal rules. Politics predominates because the legal arms 
control regime cannot apply strictly today to a Situation that is 
radically different from that for which it was designed. The ideal 
is for the Reagan Administration, working in cooperation with the 
Soviet Union and America's allies. to reshape the legal regime to 
fit current pohtical-strategic realities. Whether this is accom- 
plished by political bargaining, by termination of existing agree. 
ments, or by gradual erasion of existing agreements and evolution 
to a new custom, are the realistic choices facing the administra. 
tian. At this juncture, the use of SDI as a political bargaining 
chip for achieving negotiated arms reductions is particularly 
attractive. 
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HOW TO IMPROVE MILITARY 
SEARCH AND SEIZURE LAW 

by Captain Douglas R. Wright* 
Since 1980, Military Rules of Evidence 311 through 317 have 

governed military search and seizure law. According to the 
drafters, the rules represented "a partial codification of the law 
relating to . . . search and seizure."' Obviously, the "law" referred 
to wa8 the body of fourth amendment interpretations that the 
Court of Military Appeals had rendered up to that time. These 
interpretations generally mirrored the interpretations of the 
Supreme Court because, nearly two decades prior to the adoption 
of the Military Rules of Evidence. the Court of Military Appeals 
had held that the protections in the Bill of Rights, a8 interpreted 
in the civilian context, should apply to the military to the extent 
possible.2 

The Military Rules of Evidence represent a compromise between 
specificity and generality.5 They were intended to be specific 
enough to ensure stability and uniformity within the armed 
forces, yet, at  the 8ame time, general enough to allow for 
necessary change via case law. For example. Rule 314(k) provides 
that searches "of B type not otherwise included in this rule and 
not requiring probable cause . . . may be conducted when permhi.  
ble under the Constitution of the United States as applied to 
members of the armed forces."' 

Such flexible provisions contemplate what may be called 
"evolutionary" changes-those that proceed dong the established 
path of fourth amendment development. A "revolutionary" 
change-one based upon principles that differ from the established 

*Judge Advocate Genera8  Corps, UNted State8 Army Curreatiy In8tllictoi. 
Department of Law, United States Military Academy, Weat Point, New York 
Formerly assigned ~ l s  Chief. Legal Assistance. and Trial Counsel. Fort Sa. 
Olilahoma. 1981 to 1985. B.A.. Brigham Young Uruverrity. 1976 J.D. Brigham 
Young University. 1981. Completed 34th Judge Aduoesfa Officer Graduste 
Course 1986. Member of the bars of the Stare of Utah, the U.S. A m y  C a m  of 
\ f i t -  Review. and the United Sfalea Supreme Court Thii article i e  based on B 
thesis subnutted m partial satisfaction of the reqvement r  of the 34th Judge 
AdvocaLe Officer Graduate Couie .  
Manual far Courts-Martial. United States, 1984. Militan. Rdea of Evidence 

analysis. ~ e ~ t m n  111 st A22.6 [heremafter Md. R Evid. analyeis]. 
'Umfed Stater Y. Jaeoby 11 C.M.A 428. 430-31, 29 C M R  244. 246-41 119801 

( '  [Tlhe proLeetimi m the Blll of RlphLa, except those whch are erpreiily 01 by  
necessary mpucarion mapplicable, are available t o  members of o u  armed forces "I  

Md R. Ewd. analysis section I l l ,  ~ l t  AZ2-5 
'MA. R Ewd 3141k1 
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fourth amendment doctrine-would by definition disrupt the 
theoretical framework of the specific rules. 

Such a "revolutionary" doctrine emerged in 1985 in a case 
where the military was neither involved nor mentioned, but where 
the basis of the decision had even greater pertinence to the 
military than to the case at  bar  In New Jersey v. T.L.0.' the 
Supreme Court announced that public school officials, from 
teachers to principals, could conduct warrantless searches of 
students upon less than probable cause because of "the substan. 
tial interest of teachers and administrators in maintaining disci. 
pline in the classroom and on school graunds.6 

Courts have almost universally relied upon the need for 
maintaining discipline to justify military "exceptions" to the 
constitutional requirements imposed in a civilian context.' In 
United States v .  Stuckey,B Chief Judge Everett relied in part 
upon the need for military discipline' to justify the use of search 
authorizations issued by military commanders, even though com. 
manders would be unable to function as truly neutral magistrates 
under the constitutional standards applicable to civilians.10 By 
creating a "discipline" exception to the warrant and probable 
cause requirements of the fourth amendment, the Supreme Court 
has eliminated the need far military "exceptions" to its 
interpretations. 

'105 S Cf 733 119851 
'Id s t  742 
'See Rosther v Goldberg. 463 U.S 51, 69 n.6 118811 (quoting S .  Rep No. 826. 

96th Cong,  2d Sssa 169-60. mpnntrd in 1980 U.S Code Cang 6 Ad. Sews 26491: 
Brom V. G h e s  444 U.S. 318 119801: Burns Y Wilson. 346 U.S. 137 119631, 
Wathns  V. United States Army 721 F.2d 687 19th Clr 19831, Hatheray Y 

Seerstary of the Army, 641 F 2d 1316. 1382 19th Cr.1. esrt denied, 454 U S  864 
119811: B&r Y. Middondorf, 632 F 2d 7 6 8  19th Clr 19801, C a m t t e e  for 0 1  
Rlghtr v Callaway. 618 F.2d 466 1D.C. Crr. 19761: Carlson v Schleainger. 511 F.2d 
1327 (D.C Clr 19761: Cartrjght Y RBBOL 447 FZd 215, 252.63 12d Clr 19711, ~ n i t  
d m i d  105 U.S. 966 118721, Anderson v Lard, 437 F.2d 912 17th Cirl. esn. 
& n i d  401 US. 866 119711: Raderman v Kaine 411 F 2 d  1102 12d Cml, ceii 
dsnzsd, 396 US. 976 119681: Pelrey v Flaugher, 605 F. Supp 1087, I091 n.21 
( E D  Ky. 19811: Huff Y &ret- of the Na?, 413 F Supp. 363 ID D C 19761 
affd in pan, uufnfed zn part an other grounds, 575 F. 2d 907 ID C. Cu. 19731. 
m u d  on other gmunds. 1 4 4  U S  453 118601, Culver V. Secretary of the Air Force. 
388 F.Supp. 331 1D.D C. 19751. aird, 559 F.2d 622 1D.C. Cu 19771. Martin - 
Sehleainger, 371 F Svpp 637 1W D Ala 19741 Wlvlis V. Urvfod States. 368 F 
Supp 8 2 2  1M.D FIa 19741: T d e y  Y M C L Y C ~ S .  366 F Supp 1241 1 S D  Tar 
19731. M c W h t s r  Y. FroBhke. 351 F. Supp. 1098. 1101 !D.S.C. 19721 

#10 M.J 347 IC M A 19811 
l e a  pnemlly Id. at 366. 
'"Id at 361. 
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Moreover, in creating the discipline exception, the Supreme 
Court relied upon inspection" and stap.and-frisk12 cases in B way 
that demonstrates that  the various types of fourth amendment 
intrusions are properly distinguished from one another by the 
degree of suspicion involved. This raises questions about the 
wisdom of the military "primary purpose" distinction between 
searches and inspections. In fact, the test for fourth amendment 
reasonableness that the Supreme Court derives from its prece- 
dents is readily adaptable to inspection situations. 

Because of the far reaching implications of the TL.0.  doctrine, 
this article examines how those principles should be implemented 
in the military. The article examines the development of military 
search and seizure law and some common misconceptions about 
that  development. I t  then concludes that the full benefits of 
T.L.O. can only be realized by adopting changes to the Military 
Rules of Evidence, and proposes some changes. 

I. FUNDAMENTALS: INHERENT 
RIGHTS V. DELEGATED POWERS 

Perhaps the best way to understand the present state of the 
law is to examine its development. This examination requires a 
howledge of the fundamental principles that shaped this develop. 
ment. 

The fourth amendment does not grant any rights to military 
personnel because the Constitution does not confer "constitutional 
rights" upon anyone. On the contrary, it merely prohibits 
government from infringing upon self-existent. or natural rights. 
Our government is founded on the principle that the fundamental 
rights of individuals are inherent and inalienable, and that it is 
the role of government to preserve them.ls 

.>Sea, e.#., TLO.. 106 S. Ct at 741 lciting Camara V. Mumupal Court, 378 U.6 
623 1196111: Id at 140 lquolrag Cnmam and Marshall Y Barlow s, I n e ,  436 U.S. 
307 1197811. 

"Sea, e # .  106 S. Ct. at 744, where the Caut  apphsa the fourth amendment 
reesanibleness test articuisted ln Terry V. Ohm 382 U.S. 1 118611 

"A8 stated in the Declaration of Independence. 
We hold these truths to  be self-evident. that dl men . . . me endowed 
by fhev  Creator with eeifa~l uaahensble Rights. that among these are 
Life, Libsrty and the p w m i t  of Happiness. That Lo a e c u e  thee. 
nghts, governmenfa are instituted among Men, denvlng then just 
powers horn rhe consent af the governed 

The D ~ ~ l a r a l l ~ n  a i  Independence para 2 IUS 17761 
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The people subordinate their rights only insofar as they 
delegate power to the government. As Colonel Thomas Hartley 
explained to the Pennsylvania ratification convention: 

As soon as the independence of America was declared. in 
the year 1776. from that instant all our natural rights 
were restored to us. and we were at  liberty to adopt any 
form of government to which our views or our interest 
might incline us. This truth . . . naturally produced 
another maxim, that whatever portion of those natural 
rights we did not transfer to the government, was still 
resewed and retained by the people; for, if no power was 
delegated to the gouernment, no right was resrgned by 
the people." 

Two examples will illustrate how these principles of popular 
sovereignty and delegated powers were woven into the fabric of 
the Constitution to enable the people to "secure the Blessings of 
Liberty to [themlselves and [their] Posterity."1i First. If their 
elected representatives failed to properly protect and preserve 
their rights. the people could elect new representatives. Second. if 
the people determined that this elective process did not ade- 
quately protect their rights, they could amend the Constitunon to 
more accurately define the scope of the delegated powers 16 

"Pennrylvma and the Federal Constitution 1787.1788, at  289 IJ Uchlsrter 6 
F. Stone eds 18881 femphasis added1 
"US. Const. preamble 
"The original Conititution &d not contun B hill af rights The opponents 01 a 

bill of rights assurd &he people that the Conet~fution c a s  not intended to give tho 
government power to lnfrmge their inherent right8 James Wilson, ~n the debates 
in Pennsylvania, expressed fear that B bill of rights would be dangerour becmse ir 
would imply that anythmg not h i e d  was subject t o  the power of the government 
He thought rhal citmens war$ h e a d y  adequstaly protected beesuse. by defmrrion. 
every set of government m t m d d  upon the rights of the people and could only be 
juatifid by reference to one of the specifically delegsted p o w w  2 The Deberea m 
the Several State Conventions on Lhe Adoptron 01 the Federal Constitution 436.38 
iJ Elliot 4. 18011. 

On the ocher hand. the proponents 01 B blll of nghts felt chat the pewers 
deiegsted LO the federal government were 30 broad Lhsf elecced iepreientmvea 
e d d  not alwayii be trusted to give proper werghr to the righrr of the people They 
sduocatad a blll of rights to ensure thsC the powers of gwemmenc were not 
extaanded tao far. The latter view won out, and the Bdl a1 Rights nhich included 
the lowth amsndmmf. was sdopred to mark Lhe line beyand which the delegated 
pawera could not be atretched 

The proponents of the Bill of Rights also recombed h o u e w  that B haring ai 
riehrs could be mrseonrtrved Therefore. tho nmlh amendment was included t o  
ma*o II elear that the "~numeiafion 10 the Conbtirutian. a1 certem righrs 
to1 be conrtmd fa deny or disparage others retmned by the people' L 
amend IX. The Supreme Court has recopliied that not all inherent 
hsted in the Consrllution See, a g  Richmand Newspapers, Inc V. Vagmia. 446 
U S  655 i l88ol  iper Chid Jusricr Burger. two Jusrices concurring and four 
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Thus the proper balancing of individual rights and government 
powers was the essence of our constitutional form of government. 
As James Madison declared: 

W h e r e  power is to be conferred, the point first to be 
decided is, whether such a power be necessary to the 
public good as the next will be, in case of an affirmative 
decision, to guard a8 effectually as possible against a 
perversion of the power to the public detriment." 

This essential constitutional principle may be stated as a 
twepronged balancing test: the exercise of a government power 
must be "necessary to the public good," and it must be 
sufficiently limited in scope to effectively avoid "public detri. 
ment.'' 

In the area of search and seizure, the "public good' of ferreting 
out crime must be balanced against the "public detriment" of 
unwarranted invasions into personal security. privacy, and prop- 
erty. Obviously, the enforcement of same laws may be more 
important to the public than the enforcement of others; eo the 
need for some searches may be greater than for others. 

On the other hand, some searches may intrude much further 
upon individual rights than others, thereby causing greater public 
detriment. For instance, the "public detriment" from an unwar. 
ranted examination of a person's body cavities would be infinitely 
greater than from B brief but unwarranted detention. 

Every balance requires a fulcrum in order to function. The 
balance that weighs search and seizure power against individual 
rights hinges upon the degree of suspicion prompting the govern. 
ment to conduct a given search. Searches are generally motivated 
by a desire to discover whether there has been a violation of law. 
But that desire alone cannot justify intruding upon an individu- 
al's inherent liberty, property, and privacy rights. The intrusion 
can only be justified if the lwei of suspicion is legally adequate. 

Arguably Congress could have defined this balance in the 
military context by exercising its power to regulate the land and 
naval forces.I8 I t  has never done so, however.>@ 

Jus tmi  C O ~ E - ~  rn the iudgmenfl, Roe Y. wade. 410 U S .  113 119731: Griswoid 
Y. Connsctieut 381 U.S. 479 119651. 

x'The Federahit No 41 I J .  M d s a n l .  
"U.S. Const. art I. 5 8, el 
'sMilitary search and s e l ~ ~ r e  law remivned part of d t v y  cmmmon iaw until i t  

wB(i mitten into the Manual for Courts-Martial in 1849 In the few m~tancea  
where Congress gave the d t q  itstufory authority to conduct searches and 

14. 
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Instead, the first Congress approved and submitted to the 
states the balancing pattern embodied in the fourth amendment.20 
The amendment requires that the government's suspicion be 
based upon reliable information given under oath or affirmation.21 
that a neutral magistrate gauge the degree of suspicion raised by 
that and that the degree of suspicion rise to the 
level of "probable cause" before a warrant can be issued. 

Nevertheless, the Supreme Court has interpreted the amend. 
ment to require mfferent balancing patterns m different circum. 
stances,23 especially where significantly different degrees of inter- 
est have been involved on either side.?' Yet, as we shall see. these 
fourth amendment patterns have never been fully integrated into 
the unique military context. 

11. THE ORIGINAL BALANCE 
A. FOURTH AMENDMENT LIMITS ON 

MILITARY POWER 
The available evidence indicates that  the fourth amendment was 

not mianally intended to limit the power of the government to 
control the armed forces. 

In 1957 Justice Black remarked in Reid V. Cowit25 that "as yet 
it has not been clearly settled to what extent the Bill of Rights 
. . . applies to military trials."a8 This dicta prompted two Harvard 
Law Renew articles-the first claiming that the founders had 

mzures, the power was grmted to help enforce the civd 1aw1. and equal power 
WBQ &en to dvhan afficiale See, 0 8 ,  Act of July 31, 1789. ch 5 6 24. 1 Stat 
29. 43 iallowing ~urveyors collectors and naval officers to search ships for 
smuggled goods). Act O f  May 8 IS22 ch 58. 8 2,  3 Sfsr 682 882 lallarlng 
Indm agents and d r a r y  eommandeis LO search far hquor m Indian councryl. 

*"Sa< K, Skousen The Mlaking of America 226 119851 
'see, ' . E .  Paytan Y N m  York, 496 U S  673 119801 ldefavled daeussan of 

bachgrovnd of fourth amendmenti: Agvllar v Teras. 318 U S  106 119641 
Irelisbllity!. 

'>See, D E ,  Umled Sratea V. Umted States Dlatrlet Court. 407 E S 297 119721, 
Jones v Umted States 362 U S  267 119601: Johnson Y Unifsd States. 333 U S  10 
119481 

"Campare e # ,  Agullar V. Texas. 378 U S  loa 119641 iaddmg reliabllrty test to 
probable C B Y S ~  requrrement far a b f u n g  wsrranci uilh Camara > hlunlelpd 
Court, 387 u S.  623 118671 irel-g probable c a m e  requlremenr for obfmmg 
wBITant1. 

'"Campre, O R ,  Rochm Y. Califorma. 342 U.S. 16s 119621 lahocking m t r u x m  
vmds canvielion based on otherwlie admissible evidence1 v i l h  Terry v Oho.  392 
U S  1 119671 isafety of mhce justifies dmpenimg with warrant and probable cause 
reqWrPm*"cSI. 

"364 U.S. 1119511 
"Id sf 37 
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intended the BU of Rights to apply to the military,2? and a 
rebuttal demonstrating that the founder's actions did not show 
such an intent.%* 

Although they disagreed about the Bill of Rights in general, 
both authors declared that the warrant requirement of the fourth 
amendment had not been meant to apply to the military.2s Until 
the Supreme Court decided Boyd V .  United Statesao in 1886, the 
fourth amendment had no other dimension; it offered only the 
protection of the common law warrant requirement-that a 
judicial officer must assess the degree of suspicion and find it 
adequate before authorizing a search. 

Neither author discussed what it meant to say that the fourth 
amendment did not "apply to the military." Such a statement 
necessarily had two dimensions because the amendment is a twD 
edged sward; it acts to limit governmental authority and also to 
protect individual rights. If the amendment had not been meant 
to apply at  all when the government exercised its military power, 
it would mean that the government could use its military 
authority to make warrantless arrests or searches of anyone. By 
the same taken, if the amendment had not been meant to apply at  
d to the individual rights of military personnel, it would mean 
that anyone, including civilian authorities, could search or arrest a 
soldier without a warrant. 

The early cases teach that neither extreme was intended. In Es 
parte Meryman,3' decided in 1861, an Army general, acting under 
the President's direction, ordered military personnel to arrest a 
civilian suspected of treason. Chief Justice Taney held that 
despite specific authorization from the Commander in Chief, "[a] 
military officer has no right to arrest and detain a person not  
subject to the rules and articles of war''S2 without a judicial 
warrant. The court explained that otherwise the President would 
control military power independent of and superior to civil 
mithnritv 

"Henderson. Couna-Modal and the Consfimtion. The Onanal Cndeistandmg, 
71 Harv. L. Rev 283 119571. 

srWiensr Courta-Martial and the Bill of Rights. The Ongmd Pmctice, Parts I 
and I I .  7 2  Harv L Rev. 1. 266 119561 

"Compr .  Handeraon. svpro note 26. at 315, wrth Wiener, b d p a  note 27,  s t  271.  
'In Boyd Y. United Stater, 116 U S .  616 118861 the Suprema Court ruled Chat it 

waa a violation of the fourth and fifth amendments 10 form a parson to elfher 
produce d o w a n t s  under a avbpaena duces tecum or adrmf ths pmeeutor'r 
aaaertiona of what ths doevments contained 

"17 F. Caa. 114 iC C.D Md 18611 !So. 9,4871. 
"Id.  st 147 !emphasis sddedl. 
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This was considered 30 dangerous that when the King of 
England had attempted it. the colonists had listed this as an 
express justification for the Declaration of Independenee.33 So, 
unless the President acted against Someone within his "chain of 
command," he was lust as bound by the warrant requirement 
when acting as the Commander in Chief as when he acted as the 
Chief Executive. 

In 1912 this rationale was applied again in Ex porte O r o ~ c o . ~ '  
There the President authorized military authorities to m e s t  
Colonel Orozeo, an officer in the Mexican revolutionary forces, 
who was then in Texas engaging in aetivites suspected of 
violatmg United States neutrality laws. When Orozco petitioned 
for habeas corpus, the government argued that the President had 
acted under Statutes directing him to use military force to 
prevent the use of United States territory as a staging area. 

The court SB.W no difference between this ease and Merryrnmt3j 
I t  found no exigent circumStances that would justify a warrant. 
less arrest and ruled the warrantless arrest by military officers 
invalid. Because Orozca was charged only with violating the 
neutrality laws. he was not subject to the military law of the 
United States. Despite his military status and military activity, 
he was neither a prisoner of war nor otherwise triable by 
court-martial for any offense. 

As a result, the fourth amendment protected him from a 
warrantless military arrest authorized by the President, even 
when acting under statute, as much 8s it would have protected 
anyone else who was not strictly within the Commander in Chief's 
chain of command 36 Neither the congressionally directed military 
~ 

'Chmf Ju3Lice Taney noted- 
The Conrfifurmn of the United Stales 1s founded m a n  thr 

the mll~tary mdepe;dent ai and supenor to. ihe c i v i l  p o w r  
Id at lE2 n 3  
'201 F 106 IIVD Tax 19121 
"Id at  100 
sld sf i l l  ( "  The Constitution of the United Sracis IS B law for rulers and 

people. equally in w u  and peace. and C U W ~ Q  with the shield of L ~ S  profeciian all 
clameg ai men st all f m e i  and under d clreums~ances ' <quoting Er p r f i  
Mllligan 7 1  U S  I4 Kdl I 120, 121 1166611. Neverlheiesi. ~n Mziligan the Cavrf had 
also imd thac ' t h e  power of C o n ~ e s a .  m the ~ ~ ' ~ r n m r n r  of the land and nard 
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functions involved, nor Orozco's Status as a military officer 
justified abandoning the fourth amendment pattern. 

These cases established that the federal military power was 
only meant to be greater than the federal civil power when 
employed to control the military itself. 

The 1885 case of Kurtr U. Moffita7 established that military 
members did not lose fourth amendment protections because of 
their military statu8. To the contrary, the Court found that a 
soldier WVBB entitled to full fourth amendment protection in 
criminal investigations conducted solely by civilian law enforce 
ment authorities. In Kurtz a deserter from the Army was arrested 
without a warrant by civilian police. The Supreme Court not only 
acknowledged that military officers could have arrested him 
lawfully without a warrant, but suggested that even civilians 
could have done so if acting upon military orders.38 

Nevertheless. the Court found no military authorization and 
Nled the arrest invalid. This caae established that although a 
soldier had no protection from warrantless arre8ts by military 
authorities, he was M y  protected from a warrantless arrest by 
civilians. 

The notion that the fourth amendment did not originally 
protect those with military status is therefore incorrect. I t  is more 
accurate to Bay that the only time the amendment did not protect 
a service member was when the arresting or searching officer 
acted under calor of military authority. 

This distinction implies that  the sole purpose for abandoning 
the protections of the fourth amendment in the military wes to 
preserve military discipline and effective command. I t  was the 
weight of the government's interest in military discipline that 
made the difference. Where there was no command relationship, 
and hence no special need for military discipline, the tull 
protection of the fourth amendment always applied. 

B. THE REASONABLENESS STANDARD 
OF THE MZLZTAR Y COMMON LA W 

Despite the absence of fourth amendment protections for 
in t rad l i ta ry  searches and seizures, the authority of the military 

forces, and of the d n a .  is not at dl affected by the fdLh or my other 
amendment" 11 C.S 14 W'd.1  at 123 

' 115 U S  487 118861. 
"Id. at 604.05 
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was not unlimited. In fact. the military standard was not very 
different from the standard applied in civilian cases:39 a "reason- 
able belief" standard was applied to the military for bath searches 
and seizures. 

In Luther V .  Borden,'O decided in 1849, Chief Justice Taney held 
that. under martial law.*' military officers could without a 
warrant "arrest anyone, who. from the information before them, 
they had reasonable grounds to  believe was engaged, in insurrec. 
tion, and that they could likewise "order a house to be forcibly 
entered and searched, when there were reasonable grounds for 
supposing he might be there concealed."~2 

Winthrop indicates that the common law rules of citizen's 
arrest governed arrests of soldiers by military personnel other 
than the accused's commanding officer."s Even the commander 
was Limited to acting upon a standard of reasonable belief 

I t  is sufficient that knowledge of the offence be had by 
the [commanding] officer making the arrest because of its 
having been committed in his presence, or, where this is 
not the case, that an accusation be seriously made. orally 
or in writing. by a responsible person and communicated 
to such officer." 

This common law requirement of reasonable belief to support an 
arrest continued right up through the time that the term 
"apprehension" was adopted to distinguish taking a suspect into 
custody from imposing continuing restraint, as was customarily 
done upon arrest. Article I of the Uniform Code of Military 
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Justice's merely codified this long standing practice46 that appre. 
hension be based "upon reasonable belief that an offense has been 
committed and that the person apprehended committed it." 

Nevertheless, the reasonable belief requirement of military 
common law was not necessarily equivalent to the reasonableness 
requirement of the fourth amendment. The amendment required 
that the entire search be reasonable, not just the underlying 
suspicion. I t  also required that the initial suspicion amount to 
"probable cause" before a warrant could be issued. 

These distinctions could have resulted in the development of a 
balancing pattern for the military based on military reasonable 
ness, and another pattern for civilians based an warrants and 
probable cause. But two important influences propelled both 
military and civilian search and Seizure law along similar paths. 

111. FORCES PROMPTING THE 
MILITARY TO APPLY CIVILIAN 
SEARCH AND SEIZURE RULES 

A. REFORMERS 
The most significant factor that  influenced military search and 

seizure law to follow fourth amendment developments in the 
civilian sector was the efforts of reformers within the military to 
bring military justice an a par with civilian justice. During World 
War I, General Samuel Ansell became the Acting Judge Advocate 
General of the Army. In  1918. shortly after taking office, he 
initiated the first board of review." He also authored a bill 
introduced by Senator Chamberlain in 1919 that was designed to 
limit command control of courtsmartial, provide lawyers as 
counsel, introduce civilimlike rules of evidence and procedures, 
and provide a complex system of appellate review.48 

In a letter to General Leonard Wood, Ansell wrote, "Never 
again can or will we fight a great war with an Army of American 
citizens subject to a system of discipline that was designed for 
the Government of the professional military serf of mother 

"Urnform Code of Mditary Justice art 7 ,  10 U.SC.  8 807 119821 Ihereinmfmer 
UCMJI. sea also Manual for Courts-Martial Unired SLarei, 1951 para 1% 
[heremafter MCM 19511, Manual for Courts-Mamal, Cnited States, 1884. Rule for 
Courts-Martial 3021el 

-See F. Wiener The Umform Code of M h f w  Jusuce 5 4  118501 
*.W Generoua, Sworda and Scales 6 119131 
"Id. at 9. 
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age."'S This spirit of reform eventually resulted in the 1920 
Articles of War, which, although they did not go nearly 88 far as 
General Ameli would have liked, made substantial improvements 
in the court-martial system.jO 

Later reformers continued to make improvements. In his book 
Swords and Scales, William Generous traces the changes in the 
military justice system from General Ansell's efforts through the 
Military Justice Act of 1968 and concludes that "the military has 
frequently criticized its own courtmartial methods, sought solu- 
tions to the problems it found, and then altered the system in an 
apparently enlightened way."j' 

Military reformers were instrumental in writings2 the Uniform 
Code of Military Justice IUCMJ) enacted in 1950.6J The Court of 
Military Appeals, established by that act, held in one of its 
earliest eases that  the statute was "intended, in 50 far as 
reasonably possible. to place military justice on the same plane as 
civilian justice,''b4 More recently, in the Military Justice Act of 
1983, Congress amended the UCMJ to allow the Supreme Court 
to review Court of Military Appeals decisions on direct petition 
for writ of certiorari.l6 

This overall trend to establish a military justice system 
consistent with civilian concepts of justice is understandable. I t  
seems only natural that  upon entering military service American 
citizens would desire to maintain as far as possible the nghts 
protected by the Constitution they were pledging their lives to 
"support and defend." 

Nevertheless, the commander's roles a6 leader, inspector, admin. 
istrator, and disciplinarian have made it very dfficult to fit him 
or her into the generally applicable fourth amendment pattern. 

B. THE RELEVANCE OF THE 
EXCLUSIONARY RULE 

Notwithstanding the need for commanders to emure good 
order, discipline, and fitness for duty. those striving for reform of 

'"New York Timer, Aug 4, 1919. ac 2, C O ~ .  4 
'OAcl ai Juns 4, 1920, ch 227, I 1  Stat 787 
"W Generous, auprm note 47, sf 1 
"Sea ~snsml ly  id. st 34.53 
"UCMJ u t 3  1-140 
"United States Y Clay. 1 C M A 74, 77, 1 C M R 71. 77 119511 
"hlikary Justice Act of 1983. Pub. L. Yo. 98.209, 3ec 10, 97 Stat 1393. 

1405-08 lmending 28 U.S.C 8 1259 and 10 U S.C $5 806 807,  8701 
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the military justice system brought about the implementation of 
many civilian rules. For military search and seizure law this 
included the rise of the exclusionary rule to remedy fourth 
amendment violations. Both its fifth amendment underpinnings 
and its development as rule of evidence destined it to be adopted 
by the military. 

When the Supreme Court first Nled that illegally obtained 
evidence was inadmissible, it held that the fifth amendment 
mandated the exclusion. In 1886, in Boyd v .  United Stotrs.Sb the 
Court declared 

[Tlhe "unreasonable searches and seizures" condemned in 
the Fourth Amendment are almost always made far the 
purpose of compelling B man to give evidence against 
himself, which in criminal cases is condemned in the Fifth 
Amendment . , . And we have been unable to perceive 
that the seizure of B man's private books and papers to 
be used in evidence against him is substantially different 
from compelling him to be a witness against himself. We 
think it is within the clear intent and meaning of those 
terms." 

The inherent right of military personnel to be free from 
compulsory self.incrimination has been protected under every 
military code since the Continental Articles of War of 1186.58 This 
right was considered part of the "common iaw military,"es 
and until 1916 the military prosecutor himself had the duty to 
"abject to . . . m y  question to the prisoner the answer to which 
might tend to criminate himself."~o Thus the justification for 
excluding evidence traced to the inherent rights61 that military 

u116 U.S. 616 110661 

veie replaced by UC". ". 
"Dig Ops JAG 

Amendment to the 

M* Err I, YI J l D Y .  
1901 pma 1020 IJuiy 19SSi [''The principle 01 the Vih 
C ~ n s t i t u ~ m  but not the mendmenl Itadf, amhes to 

courta.marti  triaia BO a part of our C O r n O "  law mrlitarY.' I 
'1874 Articles 01 War. art. SO. 
'Dig. Opa. JAG 1912 Duciplins para. X.H.1.. at  626 IDee 18641 I'lTlhe 

pdvilege meognir#d ky iha common luu, of B w i t n e ~ i  to refuse t o  respond t o  a 
weetion. the anrrser to wiuch may incriminate him is B psrsond m e . .  ' ' 1  
lemphasis added,. 
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authorities were expressly obligated to protect.62 
Furthermore, the military relied on federal evidence law as a 

model far courts-martial rules of evidence. From very early on. 
military courts generally followed the rules of evidence applied in 
federal criminal trials63 although courtemartial were allowed to be 
less technical when the interests of justice required.8' Winthrop 
states that departures from the established civilian rules were 
rare exceptions.~~ 

The 1920 amendments to the Articles of War placed even more 
emphasis on following the rules of evidence applied in federal 
courts. Article 38 declared that the President "shall, in so far as 
he shall deem practicable, apply the rules of evidence generally 
recognized in the trial of criminal cases in the district courts of 
the United States."sa This provision was implemented in the 1921 
Manual for Courts.Martial which, although it did not discuss 
searches, declared that its rules of evidence formed "the only 
binding mles, except such rules of evidence as are expressly 
prescribed , . , in the Federal Canstitution."67 

At that time, the evidentiary aspects of the fourth amend. 
ment were just beginning to develop. Only a few cases involving 
fourth amendment issues had reached the Supreme Court during 
the nineteenth century.68 Congress had not yet exercised the 
limited criminal jurisdiction of the federal government except in 
minor instances. Therefore. the Supreme Court had made no 
in.depth analysis of the fourth amendment until it decided Boyd 
in 1886. 



19811 SEARCH AND SEIZURE 

After Boyd. federal search and seizwe law continued to develop 
very ~lowly.~S I t  was 1914 before the Supreme Court decided 
Weeks v .  United States,'O which originated the exclusionary rule. 
Thereafter. as the federal courts began to develop fourth amend. 
ment law an the basis of abjections to evidence, the military grew 
even mom closely tied to federal evidence rulings, including those 
based on the Constitution 

IV. DRAWING UPON CIVILIAN 
RULES TO DEVELOP MILITARY 

SEARCH AND SEIZURE LAW 
A. THE ADOPTION OF THE EXCLUSIONARY 

RULE BY THE MILITAR Y 
Some writers have presumed that the military was reluctant to 

adopt the exclusionary rule" because the rule did not expressly 
appear in the Manual for Courts-Martial until 1949.72 This 
conclusion is unwarranted. 

Boyd V .  United States was based on the fifth amendment and 
common law principles.'s I t  rested upon the common law ''mere 
evidence" mle-that a search could only be conducted far "tools" 
or " h i t s "  of B crime. and not merely for incriminating informa. 
tion." The court focused on the goal of the search, not its 
reasonableness. 

"By 1937 the Supreme Court had only rnterpreted ths fourth amendment B r o f d  
of shout eownty times N Lassan. The H i t t o n  m d  Development of the Fourth 
Amendment t o  the Umtsd States Constitution 106 118311 

'EWeekn v United Smtee, 232 U S  383 119141 
"See a n . .  J. MY~STDI & M Larlun, Mihrary Evidence $ 9.1. at 416.11 119591: 

Comment. The Fourth Amindmrnt Wvirani Rr~uimment  and Caurta-MamaC 
Military Jusnea Y#ISYI Mditnry Rsddinrss,  8 Am. J. Crun L 281. 284.85 119801. 

"See Manual for Courts-Martial, UnrtDd States Army. 1949, p ~ l a  138, Manual 
far Caurts-Martid. Umted States Air Force. 1949, para 138 

..I16 US at 630 r'IIlt is the invasion of ius indefeasible right of personal 
aecurily personal liberty and pnvale proprLy which vnderfiea Lord Camden's 
judgment.. . [Alny forcible and eompdstory extortion of a man's o w  resiimony 
01 of his private papera to be used as evidence t o  convict him of crime is 
a i r h  the condemnation of that iudgment. In thm regard the Fourth and Fifth 
Amendments r u m  almost  rnto eseh other") 

.'See, ~ g . ,  R. Everett. M l t w  JwLIco m the Armed Force8 of the United Stsrea 
96 119561 i i iatmg that only "tad8 of crime'' and "fruits of crime'' e m  be searched 
for and aenedl. Q D ~  also Hams Y United Stater. 331 U.S 146 119471 UniLed 
States v Aianir. 9 CM.A. 633. 26 C.M.R 313 119581: Urnled Sta te  v Marsh, 1 
C.M.A. 276, 15 C.M.R. 216 119541 ide ldmg hstory of the ruiei: Umted States V. 
E h o t ,  18 C M R 662 1A.F B R. 19541 The "mere e v i d e n d  rule was replaced with 
a n e x w  standard by Wardcn Y. Hoyden,  331 U S  294 (19671 
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Eight years after Boyd. the Supreme Court declared that even 
an unreasonable search and seizure did not make evidence 
inadmissible.'j The Court again based its decision on the common 
law, this time invoking the rule that a court should not inquire at  
trial into a couaterai issue. such as how a witness came into 
possession of otherwise admissible evidence 76 

The landmark Weeks decision limited the collateral issue rule 
but did not overrule it. The Court merely held that a petition 
before trial for the return of illegally seized property did not 
present a collateral issue.'; Accordingly, it found that the district 
court's refusal to return the illegally seized property was unconsti. 
tutional.'8 Bscauss this decision allowed the petitioner to retrieve 
evidence from the prosecution, Weeks is usually cited as the 
origin of the exclusionary rule. I t  is important to recognize, 
however, that the rule arme in a pretrial hearing. 

I t  was not until 1921, in Gouled v. United States,7g that the 
Supreme Court sustained B motion made at  trial to suppress 
illegally seized evidence. There che civilian defendant did not 
know until his papers were offered in evidence that an Army 
private, acting under official orders, had surreptitiously seized 
them while a guest in his home. The defendant had had no 
opportunity to make a pretrial motion that would avoid the 
collateral issue. The court reasoned that to allow such use of 
unlawfully seized evidence would violate the fifth amendment's 
prohibition against compulsory selfherimination. 

The Supreme Court relied upon the fifth amendment again in 
1925, in Agnello u. United States.Bo where it held that before trial 
a defendant could invoke his right to avoid self.incrimination by 
objecting to the use of illegally seized evidence without having to 
apply for the return of the seized items. 

These cases show that the primary reason for excluding illegally 
obtained evidence at  the time of trial was the fifth amendment 
prohibition agiunst compulsory self.incrimnatian.8L 

'mAdams v Sew Yark 192 U S  685 119031 
" Id .  m 579 
'Urntad Stales V. \Yoeke 232 U.S 383. 396 119111 

'Lid. at 998. 
*2S6 U S  296 119211 
-269 U.S 20 119251 
"The mhfary led the way m pmfecfmg an accused person from self- 

incrimation. In Mxands Y Anrona. 364 U S  136, 489 & 1162 119661. the  
Supreme Court cited Article 31 UCMJ, and adoprsd i t 3  appmnch of excluding 
confessions made wllhaut B nghts adilsemenl The 1921 hlanud for Courrs. 
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The cases also show that the collateral issue rule remained an 
important consideration for a long time. In 1937, when Mr. 
Lasson published his authoritative history of the fourth amend. 
ment, he stated that "the collateral issue rule still standd'82 

In fact, it was still enough of a concern that the 1951 Manual 
for CourteMartial included the following provision: "Military 
courts have no authority to order a return to the accused of 
illegally seized property . . . Consequently, an objection to  the use 
of evidence on the ground that it was illegally obtained . , . is 
properly made at  the time the prosecution attempts to introduce 
the evidence."83 

Prior to this provision the government arguably could have 
relied upon the collateral issue rule to overcome such an abjection. 
Because of this procedural posture, it is easy to see why the 
Weeks rule could not be applied in courtsmartial when it was 
first announced. Nevertheless, the military was not slow to adopt 
an exclusionary rule. 

As late as 1927, the Supreme Court reaffirmed that a defendant 
who knew of a seizure could not raise a collateral issue by alleging 
for the first time at  trial that the search and seizure were illegal.8" 
Nevertheless, the Navy had adopted an exclusionary rule in 
1922.as and by 1924 the Army had done the same.86 They may 
have done so because of the Army's involvement in the Goaled 
case in 1921, especially as that decision grounded exclusion on the 
fifth amendment.@' 

Whatever the reason, the military obviously was not opposed to 
adopting the remedy of excluding iUegdly seized evidence. The 

Martial had clearly slated the NIB ~ieludmg unwarned confsssmni and had crted 
w e n  earher esaes. MCM 1921, para 225 
This ins~anco dustrates that the d t u y  has not b m  reticent ~n protecting the 

inherent rights of military personnel. Moreover, It shows that where necessary. 
military iaw has gone hnther than civilian law "La guard 88 efieetually 81 posrlble 
agmi i t  B perversion of [govemmemj power to the public detrment." The 
FdersLst KO. 11 iJ Madison) The d f w  recognized that m thr area LLS s e a l e r  
power warranted greater protections 
"K. Larson. SWP" note 69. at 113. 
UMCM, 1951, para 152 
*Segnrala V. Umled States. 275 U S  106 119271. see &a McDmel v United 

States, 294 F 769 119241. 
"J Mvnsler & M L a r h ,  MPfary  Evidence 5 9.1., at  417 119591. 
"Dig. Ops JAG 1912-1940 para. 3951271 119241. 
"In 1921 Conmsss oasssd a statute aufhorfme the ounirhment of those who 

conducted warr&tisss'searches in conneetron wiih the batmnd Prahhamn Act 
One pair ai wnters speculated thar tbs  enactment prompted the military LO adapt 
an exclusionary d e .  J. Mvnsler L M. Larlvn, Mllrtary Ewdence 5 9 1, ac 411 
119591 
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services actually adopted an exclusionary rule free of any need to 
demand the return of illegally seized evidence before Agnello 
clarified for civilians that such a demand was unnecessary. 

Be generally applying the rules of evidence used in federal 
district courts, and especially by adapting the civilian pattern of 
excludmg illegally obtained evidence, the military practically 
invited courts to analyze military search and seizure rules in the 
same way that they examined civilian rules. In fact The Judge 
Advocate General began to discuss the legality of searches and 
seizures in terms of whether the entire procedure was reason. 
able.ea 

B. A SEPARATE STANDARD 
OF REASONABLENESS 

Nevertheless, the rmlitary determined reasonableness in its own 
way For example, in 1930 a command.authorized search of an 
on-post family dwebng was held to  have been reasonable because 
it was a search of "public quarters" authorized "in conformity 
with mihtary Iaw.' '3~ 

The use of a military standard separate from the general 
constitutional standard had been condoned by the Supreme Court 
in 1911. In Rraurs U. Amsmorths' the Court had declared that "to 
those in the military or naval service of the United States the 
military law is due process."B. This "separate standard" approach 
was accepted until 1938 when the Supreme Court announced, m 
Johnson u Zerbst,@2 that the federal courts could review eonstitu. 
tional issues in military habeas corpus cases. 

Once the federal courts were free to do so, they began to hold 
that the protections afforded by the Bill of Rights, with the 
exception of grand and petit juries, extended to military person. 

 see penerdi> C I l  200962 118381, Chl 196526 11S311. CM 260 413 123 July 19301, 

.'Chi 260 413 125 July 19301 YJ digested an Dig Ops JAG 1912-1040 I 3551271 
*219US 296119111 
" Id  at 304 
"304 U S  4 6 6  110381 Uncll the Mhrary Justice Act of 1983. the federal cowls 

could enleitan only collateral attacks on court-martid eonwetions And pdor Lo 
Johnman I Zedst the scope of review exknded only t o  "whether the court.marfid 
had exceeded ~ t s  ~ u r i a d ~ c r i o n  Thus it UBI virtually impmahie for one aubjeef t o  
&tar/ Jurmdxtion LO oh ton  M adjudication in the uvll court3 of hrs allegations 
that a court-martial had rnfrlngsd his conslilvfiond rights " Henderson. iupro 
nore 27 sf 204 Ser generally Rase". Ciiilian Courts and d e  M ~ i i t a r )  Jusncr 
Syaam CoilairrdRerwu a{ Courts~.Wartml. 108 MA L Rev 5 115851 

C\l  161760 110241 01 digested hn Dig Opi J4G 1912-1940 S 3951211 
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ne1.93 Subsequent developments in fourth amendment law con- 
tained the potential lor significant change in the military system. 

In  1948 the Supreme Court explained, in Johnson V .  United 
States,*' that only a neutral magistrate could constitutionally 
asses9 the adequacy of the suspicion justifying a search. The 
Court stated that the fourth amendment required "that [the usual 
inferences which reasonable men draw from evidence] be drawn by 
a neutral and detached magistrate instead of being judged by the 
officer"85 seeking a warrant. The following year. in Wolf u. 
Calomdo,g8 the Supreme Court extended the fourth amendment 
beyond its traditional scope to protect citizens against the actions 
of state. as well as federal officials. 

If the civilian courts had continued the trend by holding that 
military personnel were entitled to have search authorizations 
made by a truly neutral official, military search and seizure law 
would have developed much differently than it did. But within 
two years aftex Johnson v. United States. several things happened 
to prevent a direct confrontation between the military standards 
and the requirements of the fourth amendment. 

C. MILITARY DUE PROCESS 
I Modeling Military Reasonableness After the Constitutional 
Standard 
The first thing that prevented the civilian courts from applying 

Johnson to the military was that civil court authority to review 
constitutional questions in military eases was abruptly curtailed. 
In 1950 the Supreme Court decided Hiatt  V .  Bmuns7, where it 
reversed itself and held that civil habeas corpus review of 
courts-martial should extend only to determining whether the 
court-martial had jurisdiction and not to other constitutional 
questions. I t  was for Congress to balance individual rights 
against military power. 

" E g ,  Burns V. Lovett, 202 F.2d 335 1D.C. Cu 19521, ofrd rub nom. Burns V. 
Wilson. 346 U.S. 131 119631: Powers v Hunter, 113 F 2d 141 (10th Cir 19491. cart 
denied, 339 U.S. 936 139601: Urnled Ststes ex mL lnnes v Hisir, 111 F.2d 661 iSd 
Cr. 19441: Shita V. King. 133 F 2d 283 18th Cu. 19431: Sanford V. Rabbins. 116 
F.2d 435 15th Cr. 19401. cirf  dmisd.  312 U.S. 891 119411, SEE Henry Y Hodgea, 
171 F.2d 401. 403 i2d CL. 19481 i&ctumi. cert. denied, 336 US. 968 119491: Shapka 
Y .  United States, 107 Ct. CI. 660. S9 F Supp 205 119471 

"333 u s  10 119481 
"Old. at 13-14 quoted &n I h a i s  v Gab., 462 U S  213. 210 i19331 
*SS8 U.S 25 l19491. 
"Hlstt V. Broxn, 339 US. 103 119601 
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The second thing was that in 1950 Congress also enacted the 
Uniform Code of Military Justice, which established the Court of 
Military  appeal^,^' and provided substantial protections to the 
rights of military personnel. Perhaps underlying Hiatt's deference 
to Congress was the recognition that Congress was endeavoring 
to protect the rights of military personnel.e* 

Early in its first term, the Court of Military Appeals declared 
that, by enacting the Uniform Code, "Congress intended, in so fa7 
as reasonably possible. to place military lustice an the ~ a m e  plane 
88 civilian justice Loo The court therefore applied constitutional 
due process rules, proclaiming, "We can see no good reason why 
the principles announced ~n the foregoing [Supreme Court] cases 
should not be transplanted into the military system: and, in so far 
as applicable to O U T  system, we adopt them."10' 

Although t h s  expansive language evidenced great respect far 
the Supreme Court's constitutional rulings, the "in so far as 
possible" reservation made it clear that the Court of Military 
Appeals still considered the rights of military personnel to be 
protected primarily by military law rather than by constitutional 
law. In doing SO. the court implicitly relied upon the former rule 
that B separate military standard was constitutionally permissible. 

Nevertheless. the court conceived the individual rights pro. 
tected under the Uniform Code "to mold into a pattern similar to 
that  developed in federal civilian C B S ~ S . ' ' ~ ~ ~  The court labelled that 
pattern "military due process," but held that "in keeping with the 
principles of military justice developed over the years, we do not 
bottom those rights and privileges on the Cons t i t~ t ion ." '~~  

Paragraph 152 of the 1951 Manual for Courts.Martid contained 
a similar reservation. I t  was primarily a hst of search and seizure 
rules that, according to one authority, "were intended to be 
nothing more nor less than a statement of the existing rules 
which were well established by federal decismns."lO* But para. 
graph 152 concluded by stating that "searches made by mili- 
tary personnel in the areas outlined above" were still lawful 

"J Munsfer & hf Larkin. Mhfary Evidence 9 9 1. 8t 417 119691, see YISD 
Ulvtad Stater L Dupree 1 C M A 666. 667 6 C M R 93, 95 119621 1 'Iplaragrsph 
162 , is clearly dermed from B s i m r l ~  principle obiiuning in the federal C O Y ~  "I 
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"when made in accordance with military custom."'0~ 

The result was a commitment to follow the generally applicable 
constitutional standards of reasonableness established in civilian 
search and seizure cases, hut only "in so far as possible." The 
reservations announced by the court and stated in the 1951 
Manual recognized that military authority was generally unre 
stricted by the Bill of Rights. The court could, if necessary. still 
use customary military law instead of the generally applicable 
constitutional standards as the pattern for balancing government 
power against individual rights. 

2 Two-Tiered Analysis. 

The early "military due process" casea showed a clear effort to 
apply civilian constitutional standards while reaffirming that 
military law, and not the fourth amendment, protected the rights 
of military personnel. This effort resulted in a twwtiered analysis 
illustrated by United States v .  F l ~ i e n c e . ~ ~ ~  There, the Court of 
Military Appeals explained why it upheld a commander's search 
authorization: 

We are attempting to carry out the congressional intent 
to grant to military personnel, whenever reasonably 
possible. the same rights and privileges accorded civil. 
ians. Accordingly, we have elected to determine if this 
search, tested by civilian practice would he condemned as 
being unreasonable. If not, it would not. B fortiori, he 
unreasonable under military law.107 

Even if the search was unreasonable according to civilian 
standards, however, it could still be upheld under paragraph 152 
of the 1951 Manual. The reason, according to the court, was that 

as there is in the Manual for Courts.Martial no require- 
ment for the affidavit of probable cause required by civil 
statute, an appropriate commanding officer's exercise of 
discretion in authorizing a particular search is the aecept- 
able substitute and cannot ordinarily be questioned.108 

'"1 C 31 A 620.  E C.M.R 46 119521 
"'Id. BL 623, 6 C.II.R. at 60.61, 
'mrld 
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Thus the first tier of analysis was to test a search by the fourth 
amendment standards generally applied in civilian cases. If it did 
not pass muster. the court would then test it against the military 
standards set out in the Manual for Courts.Martial. Accordingly, 
the military standards began to be viewed as "exceptions" to the 
generally applicable constitutional rules.'09 

Furthermore, such exceptions tended to be limited to the 
codified provisions of military law. .Mr. Robinson 0. Everett, who 
later became the court's Chief Judge. observed in 1956 that: 

According to the Manual for Courts.Martial. a search 
may permissibly be conducted in accordance with military 
custom. The trouble arises m knowing exactly what falls 
within military custom. Probably the exemplar of this 
type of search is the "shakedom inspection" to which a 
serviceman quickly becomes accustomed.llo 

Thus even customary inspections fell within the Manual search 
provisions. In 1969 Chief Judge Quinn wrote B law review article 
that confirmed that the Manual was the basis for several 
firmlyestablished "exceptions.""' For example, he recounted that 
"the Manual [was] silent as to whether the application far 
authority to search must be in writing. In view of the omission, it 
was concluded that an oral application was valid.. , Also . , . the 
Manual [did] not require that the application be upon oath or 
affirmation.""2 He also noted that the Manual allowed a cam. 
mander to delegate hi6 power to  order a search.113 

3. A Preference for Civilian Constitutional Standards. 

These military exceptions did not result from an interpret& 
tion of the fourth amendment At that time the Constitution was 
thought to allow separate military standards. But. because of its 
interpretation of congressional intent. the Court of Military 
Appeals adopted a clear preference for incorporating eonstitw 
tional rules into the statutory rights in the Uniform Code. In 
United States u Cloy the court had proclamed that military 

-See, e # . ,  United States v Sutfon. 3 C.M A 220, 222.23 11 CM.R 220 222.23 
119531 r ' rhe Urnform Code of M m f q  Justice as the Q D Y I C ~  and strength of 
nulit- due prmeso."l. United Staces Y .  Rhodes. 3 CM.A 73,  11 C.M R. 73 
119531 

""R. Everett. supra note 74. at  103: cf. Umted States Y Rhodes. 8 C M R 336 
IA B R 19521. affd, 3 C hl A 73, 11 C M.R 73 119531. 

"Quinn. Some Camponami Bslueen Courts-.Uart~ol and C h h n  Pmcnce. 46 
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courts were to ''give the same legal effect to the rights granted 
by Congress to military personnel BS do civilian courts to those 
granted to eivilians."114 

On the other hand. civilian courts did not always apply civilian 
standards in military cases. During the time that federal courts 
were reviewing constitutional questions in collateral attacks on 
courts.martial, a few federal courts had interpreted the fourth 
amendment to protect service members, but only from searches 
that did not meet a miiitary stondord of reasonableness.116 

The use of a separate military standard in civilian courts 
created some confusion in the military courts. Occasionally, the 
boards of review would forget that in the first tier of analysis 
they were to give the same interpretation to the rights of service 
personnel "as do civilian courts to those granted to cwilians,""a 
and would instead apply a standard of military reasonableness in 
the first instance. For example, in United States U. Rhodes"' the 
Army Board of Review asserted: 

The Manual for Courts.Martial, United States, 1951, 
while citing certain instances of lawful searches seems to 
indicate that the ultimate test is whether a federal court 
would constme the search 8s reasonable . . , . We conclude 
that the search , , , was reasonable a8 having been 
effected in accordance with well recognized and long 
established customs of the service and in our opinion a 
federal court would so hold."S 

Nevertheless, the Supreme Court reaffirmed the preference 
for civilian constitutional standards in military cases with its de. 
cision in Bums V .  Wilson118 in 1953. There the Court again 
modified the scope of habeas corpus review of courts-martial and 
reemphasized the preeminence of constitutional standards in 
military cases. Although recognizing that the demands of military 
discipline often necessitated separate standards,'20 the Court 
announced that federal civil courts could review constitutional 

"1 C.hl A. at 7 i  1 C.M R. at 77 
I 'SBB e g , Romera v Squier, 133 F 2d S Z S  19rh Clr 1. mit dmmd. 318 U B 785 

119431. Richardion V. Zuppman 81 F. Supp 809 IMD. Pa.1. offd.  174 F.2d 829 13d 
Cir 19491: United Stater V. Bert, 76 F. Supp. 867 ID Y s s s  19481, M d ,  184 F 2d 
131 Ilst Cir. 19501 eerl denied. 340 U.S 939 119511, Grewe Y. France. 75 F Supp. 
433 ID P i s  19481, In re hlsader 80 F Svpp 80 IE D I Y 19451 

"Clay 1 C M . A  at  7 7 .  1 C M R. at 77 iemphaiia added). 
'-8 C hl R 336 i A  B R 19621, affd, 3 C M A 73, 11  C hl R 73 119631 
"Id 81 343. 

"-348 U S  137 119631 
'Old at 140 
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issues if they had not been fully and fairly considered by the 
military courts.1- 

This holding clearly indicated that military personnel were 
entitled to the protections provided by the Constitution. at least 
to some extent. Moreover, the Court implied that the extent of 
that  protection should be similar to the protection afforded to 
civilians. The Court declared that "military courts. like the state 
courts. have the s m e  responsibilities as do the federal courts to 
protect a person from a violation of hs inherent rights."llz 

Bums prompted the Court of Military Appeals' Chief Judge 
Quinn to agree almost immediately that military personnel were 
protected by the Bill of Rights.128 Nevertheless, it took several 
years before his view became the court's established doctrine. 
Meanwhile, Bums did serve to focus the "military due process" 
analysis more firmly upon generally applicable constitutional 
standards.124 

The military "exceptions" to fourth amendment requirements 
were therefore generally limited to the specific provisions of the 
Manual for Courts.Martial. More importantly, by preferring 
generally applicable constitutional standards over those of the 
Manual the "military due process" approach required some sort of 
explanation every time the federal military power was allowed to 
invade personal rights further than the federal civil power could. 
This situation, coupled with the Supreme Court's statements in 
Burns, fostered litigation about whether a separate standard wa8 
needed at all. One of the first of such cases to reach the Court of 
Military Appeals challenged the lack of a "probable cause" 
requirement for military search authorizations. 
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D. THE PROBABLE CAUSE REQUIREMENT 
1. Conform~ng Militagv Law to the Civilian Modd 

The Court of Military Appeals had emphasized in Florence that 
because paragraph 152 of the Manual made no mention of 
probable cause, a commander's discretion in authorizing B search 
could not ordinarily be questioned.12j 

The Air Force Board of Review reasoned further in United 
States U. TurksLzB that "if either Congress or the President 
deemed it necessary or advisable to restrict . , . the commanding 
officer's exercise of discretion in ordering B search . , . such a 
restriction could easily have been incorporated in the law govern. 
ing military jurispNdence."12' 

When Mr. Robinson 0. Everett examined military search and 
seizure precedents in 1966. he concluded "that the commanding 
officer can authorize such a search because he occupies a status 
very akin to that of a land owner, who can let people an his 
property for whatever reason he see9 fitV'~6 Nevertheless, he 
foresaw that "[ilt could be argued that the commander is simply a 
substitute for the magistrate, and, therefore, . . . evidence [of 
probable cause] is essential if the search is to be legal."'28 

Mr. Everett thought. however. that the deciding factor would 
be the extraordinary responsibilities a military commander pos- 
sessed over the area under his control. He predicted that if a 
commander deemed a search neceseary to fulfill these 
reponsibilities, it "would be held legal regardless of probable 
c a ~ 8 e . ' ' ~ ~ ~  

Nevertheless, in 1959 the Court of Military Appeals partially 
rejected the customary military pattern far resolving military 
search and seizure issues. In United States v .  B ? O W ? L , ~ ~ ~  the court 
announced that a search was not reasonable merely because a 
commander determined it was necessary. 

The accused was assigned to a military camp in Korea. His 
commander, Lieutenant Clark. had reason to believe that a group 
of soldiers, including the accused, was using narcotics. Lieutenant 

"Umted State3 V. Florence, 1 C >I A at  623 6 C M R at 61 
'9 C M R 641 IA F B.R. 19531 

'.Id. at 647 
*'R EvemLt, supra DOLE 74  sf 102 
" Id .  
n Id 
' 10 C h.1 A. 482, 2 8  C.M R. 40 1195Sl 
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Clark knew that narcotics were readily available in the area where 
some members of this group had gone, and that one of them had 
borrowed money before leaving. When the accused and several 
other members of the group returned together, Lieutenant Clark 
ordered a search, and seized narcotics from the accused.132 The 
Court of Military Appeals held that the search was unreasonable 
far lack of probable cause: 

While there is substantial discretion vested in the com. 
manding officer to order a search , , Lieutenant Clark 
acted on nothing more than mere suspicion. Reasonable 
or probable cause was clearly lacking , , , and, although 
the military permits certain deviations from civilian 
practice in the procedures for initiating a search. the 
substantive rights of the individual and the necessity 
that probable cause exist therefor remain the 9ame.133 

At first glance this does not appear to be a substantial 
deviation from the established military pattern. The court merely 
found that the commander lacked an adequate degree of suspicion 
to justify the search. This conclusion could have been reached 
under a military reasonableness test. The court, however, applied 
the civilian "probable caliie'' standard. Thus the court abandoned 
its former deference to the commander's judgment in order to 
conform military law to a civilian standard that had until then 
been preferred. but not required 

1 Reactions. 

Judge Latimer filed a strong dissent. He thought the search 
should have been sustained under the military custom of 
paragraph 152, of the Manual, and he stated that the command. 
er's discretion to order a search should not be limited by a 
probable cause requirement. 

[I]t must be remembered that a commanding officer has 
the duty to maintain law and order and to protect the 
welfare, health, weU.being, and safety of the command. 
He cannot sit idly by and await positive information that 
offenses are being committed. He has an obligation to 
prevent any misbehavior which will impair the efficiency 
and good order of his command . . . [Iln order to deter- 

"'Report LO the Secretary of the Army by rhe Committee on the Urnform Code 
of Mihrary J u r f ~ c e  Good Order and Diieiphne in the Army SS 118 Jan. 19601 
[heremafter Powd Report]. 

"10 CM.A st 481.88, 28 C K R  at 53-61 lfaalnote omrredl. 
"Id at 482. 28 C.hl R. at 68 Ilafimer. J ,  dilrenringl 
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mine whether a commander has reasonable cause to order 
a search. consideration must be given to his duties and 
responsibilities to maintain a combat ready outfit . . . ,186 

In light of these dual responsibilities to maintain discipline and 
to maintain a combat ready unit, Judge Latimer proclaimed, "Not 
only do I believe he [Lieutenant Clark] acted within reason. but I 
am of the opinion he would have failed in his duties to his 
command if he had not taken some affirmative action to prevent 
the importation of habit forming dmgs into his area."1s6 

According to Judge Latimer, the government interest in ensup 
ing military discipline and control was so important that it 
justified, or even required, approving a search an a lesser degree 
of suspicion than "probable cause." 

The following year these same government interests were 
reemphasized by the Committee on the Uniform Code of Military 
Justice G w d  Order and Discipline in the Army, usually called the 
Powell Committee after its chairman, General Herbert Powell. In 
its official report to the Secretary of the Army, the Committee 
recited the facts of Brown, strongly criticized its effect on 
military administration and discipline, and proposed a corrective 
amendment to the Uniform Code.18' 

The proposed amendment, which W W  never passed by Congress, 
would have given commanders authority to order a search 
whenever they deemed it necessary "to safeguard the health and 
security" of their commands, or when they determined that a 
search would be "in the interest of good order and discipline."'s8 
The report explained that, "this broad power is supported by 
custom in the services and is a matter of military necessity. In 
this respect, a military community must have rules substantially 
different from the rules which are applicable in civilian life.''lsB 

This military necessity grew out of two basic concerns-the 
commander's responsibility to maintain good order and discipline, 
and his responsibility for the health, safety, welfare, morale, and 
combat readiness of his unit. Judge Latimer and the Powell 
Committee perceived that if the commander's power to order 
searches were diminished, he would be hampered unacceptably to 

"'Id st 498. 28 C.U.R. at 69. 
' x I d .  
"Powell Report, aupm note 132, at 89.90 
"Id 
"Id 
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fulfill these dual responsibilities. There were many before them 
who had expressed similar concerns. 

V. PRESERVING EFFECTIVE COMMAND 
When the first hearings were held to determine how to conform 

the Continental Articles of War to the Constitution, several 
authorities argued that the military's peculiar need for discipline 
justified giving less protection to the rights of military personnel. 
One authority, Colonel Tallmadge, "brought forward . , . instances 
of danger. when soldiers were not subject to severe laws. Soldiers, 
he observed. were a description of men, that must be ruled with 
severity.""o 

A similar contention was raised in the first recorded military 
judicial decision on search and seizure. In United States Y. Ray,"' 
decided in 1931, the board of review had partially overturned a 
conviction because of a fourth amendment violation, 

The convening authority requested reconsideration. and argued 
that a service member "does not enjoy a constitutional guarantee 
against searches and seizures, when made in pursuance of the 
appropriate administration and discipline of the Army."l4a Never- 
theless, the hoard ruled that because its first decision had vacated 
the finding of guilty, reconsideration was not permi~sible.1~8 

The Judge Advocate General clearly agreed with the convening 
aurhority. In an official opinion he declared: 

Authority to make, or order, an inspection or search of a 
member of the military establishment, or of a public 
building in a place under military control, even though 
occupied as an office or as living quarters by a member of 
the military establishment, always has been regarded as 
indispensable t o  the maintenance of good order and 
drscipline in any military cammand.144 

Furthermore, in Burns the Supreme Court had recognized that 
the need far discipline justified giving less protection to the rights 
of military personnel. There the Court had observed that "the 
rights of men m the armed farces must perforce he conditioned to 

"*I6 Annals of Cong 327 118061 

' I d  sf 22 
'21d ar 2 5  
"JAG 250413 23 July 1930. as digsifsd m Dig Ops JAG 1912-1940 

3 B R 19 119311 

B 3951211 
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meet certain overriding demands of discipline and duty.""' 
Such statements demonstrate that  more than ordinary law 

enforcement was involved. Certainly the commander's duty to 
maintain good order and discipline included the responsibility to 
ensure that laws and regulations were obeyed. But it went much 
further. 

As the Powell Committee report explained "Discipline-a state 
of mind which leads to willingness to obey an order no matter 
how unpleasant or dangerous the task to be performed-is not 
characteristic of a civilian community. Development of this state 
of mind among soldiers is a command responsibility and a 
necessity."l4e This need for B different kind of obedience was seen 
to justify different rules. 

A military commander also had administrative responsibilities 
to manage the personnel and property under his control. F r e  
quently the commander was personally accountable for substan. 
tial amounts of government property including arm8, tools, 
equipment, and even real estate. Consequently he required exten. 
sive authority to administer such property, to see that both 
personnel and equipment were "fit to fight," and to ensure the 
health and safety of his command. 

Early military cases also saw the need for such extensive 
administrative authority as a reason to defer to command 
discretion in ordering searches and seizures."' For example, 
searches of private living areas an post had often been justified as 
searches of "public quarters."'48 In 1962 the Court of Military 
Appeals had proclaimed 

The basis for this rule of discretion lies in the reason 
that, since such an officer has been vested with unusual 
responsibilities in regard to personnel, property, and 
material. it is necessary that he be dven  commensurate 

"Burns v U'ilmlsan, 346 U S  137. 140 ,19631 
"Powell Repart, supra note 132, at 11. 
'In United States Y .  Borley. 3 C M.R (AFI 424. 442 119491 the Judicial Councll 

Bad that "the C o m m d m g  Offieer wulth respect t o  property under hr cmLroi  has 
pienary power He is h l ly  end drreclly responsible t o  his Government far all 
e c t m i  necessary Lo perform hls durm " 

"'Ser, e . 8 ,  Crvted Stares v Bashem, 5 B.R 303 119341 Istsling that 'the 
protection which the Conatirurion throws around the dwelling of B prwaie 
radividud or even of B rmlitary person off a i e ~ e r v a ~ i o n  doDs not emend to  pubhc 
quarters on a d f a r y  iese~uaiion"l: United States Y Liehtenberger, 4 B R 81 
119331 ll'pubbc quarters on m i l i r q  resenations me subject to seareh'1: Dig Ops 
JAG 1912-1940 8 3951211 123 July 19301: aecord United States v Kemerer, 23 B R 
393 119431: Urnred Stales v Berry. 9 B.R. 155 118381 
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power to fulfill that  responsibility . . . I t  is unnecessary, 
in this connection. to spell OUT the obvious policy 
considerations which require a hfferentiation between the 
power of a commanding officer over military property and 
the power of a police officer to invade a citizen's 
privacy.14e 

These two tuundamental elements-discipline and administrative 
authority-farm the foundation of effective command. A com- 
mander must have adequate administrative authority to order the 
effective use of all his resources, and his personnel muet be 
sufficiently disciplined to capably carry aut those orders. A threat 
to  either discipline or administrative authority is a threac to 
effective command 160 

These governmental interests were ~ e e n  to justify a separate 
military balance of personal rights against government power. 
Nevertheless, it was several years before these considerations 
interrupted the trend toward applying civilian rules to the 
military. 

VI. AFTER 1960: DIRECT 
CONSTITUTIONAL PROTECTION 

Just one year after Bmzn imposed the probable cause require. 
ment. the Court of Military Appeals decided United States V. 

Jacoby.lS1 In Jmoby, the court ruled that the sixth amendment 
required that the accused and defense counsel be allowed to 
confront and cross-examine witnesses at pretnal depositions. 
Accordingly, the court reversed a 1ong.etanding interpretation of 
Article 49 of the Uniform Code's' that permitted depositions on 

"'Umted Stales v Doyle. 1 C.M.4 645 648 4 C M  R 137, 140 119521 Iemphssii 
added) 

'OTheae e r n e  concerns a o s e  BQ Congrers eonsidered Lhe llllitary Jvaflce Act of 
1983 The Adviaom Cammiasion stated 'lbllhfar) punishment LQ Lfferent t o  rhe 
extent that I[ hurrhers d~rciphne and enable8 the d t a r y  to hifill I t a  rmsslon of 
defence.' 1 Yhrary Justice Act of 1983 Advisory Comrmssion Report 6 119831 

"11 C hl A 428, 29 C M R 244 119601 
'"UCMJ ar 49 orowded 

good cause 

ibl The p r f y  at nhose insrmce a deposirion IS t o  be t i e n  shall m e  
t o   ere^ other p a t )  reaaonable written notice of the time and place 
for r i m g  the deposition 
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written interrogatories without the presence of counsel or the 
aceused.'bs 

Jocoby was the first case where a written provision of military 
law was revised to comply with the Bill of Rights instead of being 
sustained as an ''exception." Moreover, a majority of the court 
held that "the protections in the Bill of Rights, except those 
which are expressly or by necessary implication inapplicable, are 
available to members of the armed forces."lb4 

At first glance this would appear to be the culmination of the 
trend toward using civilian constitutional standards to protect the 
rights of military personnel Nevertheless, the court did not 
abandon its previous approach completely. By excluding constitu- 
tional protections "which are . , . by necessary implication inappli. 
cable." the court was still making allowance for military excep- 
tions to the constitutional rules. 

This approach-purporting to  apply the Constitution while 
reserving the right to define military exceptions-created the 
potential for judicial conflict. As Judge Latimer noted in his 
dissenting opinion: "[Bly so doing we divest the Supreme Court 
of the United States of iurisdiction to be the find arbiter of . , . 
constitutionallty."~'~ 

Justices Black and Douglas had voiced similar concerns in 
Bums V. Wilson. In urging full federal court review in military 
habeas cases, they argued "In the first place, ths military 
tribunals in question are federal agencies subject to no other 
judicial supervision except what is afforded by the federal courts. 
In the second place, the rules of due process which they apply are 
constitutional rules which we, not they, foormulats."~~~ 

When Jacoby was decided, the Supreme Court could not review 
Court of Military Appeals decisions directly. Hence, the military 
courts could avoid an outright conflict only by applying as 
strictly as possible the constitutional rules developed by the 

ldl A duly authenflealed deposllron taken under reasonable notice LO 

rhe other parties. 30 far as otherwise admissible . . may be read in 
evidence before my rmlilary court VI any ease not capital 
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Supreme Court. Thus, in Unrted States U. Tempia..'67 the Court of 
Military Appeals held that it was obligated to follow the Supreme 
Court's interpretations of the Constitution. Judge Kilday, in his 
concurring opinion, declared: 

The decision of the Supreme Court on this constitutional 
question is imperatively binding upon us, a subordinate 
Federal court, and we have no power to revise. amend, or 
void any of the holdings of Mirandn. even if we enter. 
tained views to the contrary or regarded the requirements 
thereof as onerous to the military authorities.158 

This approach also had its disadvantages. The Supreme Court, 
restricted to a limited collateral review 01 military convictions, 
had no direct opportunity to balance the inherent rights of service 
personnel against the administrative and disciplinary needs of the 
armed forces. 

Consequently. although the Court of Military Appeals made a 
conscientious effort after Tempia to adhere to d Supreme Court 
interpretations of the fourth amendment,'sQ numerous area8 of 

16 C X A  629.  37 C ?I1 R 249 119671 
Id at 641, 37 C M R BL 261 
See Manual for Courra-Martial United Stares. 1969 !Rev ed I. paragraph 162 

691. which W B B  revised to incarparate Supreme Cavrf 

a Based on Yapp Y O h m  367 I! S 613 119611, the Manuals er~ iu~mnary  mle 
was extended t o  those acting under Stste authority 

b Standing provrironr *ere added based on Jams Y United SL~tes, 362 U S 
267 119601 

e A proiirion X B S  added to allow the use of negally seved evidence to rebut 
the seeuredr resrmmny bared on che interpretarm of Walder Y Luted S~afes, 
347 U S  62 119541 m United SL~tes v Grossa. 363 F 2d 134, 162 13d Cir 19661 

d Searches lncident tu apprehension *ere extended 10 "the piece where the 
apprehenaion XBI made" m nhance on United Scares \ Rabinonitr 339 U S  66 
60 119491 Kevertheleas following Chrmsl Y CBhforrus, 396 U S 762 119691, 
d t a r y  COYIU hmted such searcher to the ares wthm the accuseds reach. Sre.  
e x ,  United States Y PuUm 41 C SI.R 698 Ih C h1.R 19101. 

e. h p p m l d  for 'hat pursuit'' marches KBI added by langvage L i e n  from 
Rarden Y Hayden. 387 U S  294 l196i i  

f. An erpianalion of permsnbie opan field and uoodland searches WBQ added in 
hght of federal cases hmmg the domme LO areas outside the curtllsge See 
McDareli v United Stater. 363 F 2d 699 603 iRrh Clr 19671, M m U o  Y United 
States 326 F 2d 361, 363 iSth C m 1  c ~ i i  denied.  379 U S  860 119641 
g A p~oviamn w86 added reeogniring thrd pmfy cansent to search as allousd 

in civilian CBBPS See, e g , Wright I Lnrted Stales, 369 F 2d 996 (8th C a  19661: 
United Staler Y Amdo. 360 F 2d 103 (7th Cu 1 eeit. d m d  369 U S  913 119671, 

I ResCrictionr on incerceptmg cornmucations ",ere meluded, mcorporanng c i n l  
court mterprelalmr of ipecdlad riretap m t u ~ e i  See Katr Y United S m e o .  389 
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potential friction remained. In 1983 Congress provided a way to 
resolve such friction by amending the Uniform Code to allow the 
Supreme Court to review Court of Military Review decisions 
directly by writ of certiorari.160 But in the meantime. two specific 
aspects of the commander's role in military search and seizure law 
generated considerable heat. 

VII. THE DIFFICULTY OF FITTING 
MILITARY COMMANDERS 

INTO THE FOURTH AMENDMENT 
PATTERN 

Over the years the Supreme Court had developed various fourth 
amendment patterns for determining the reasonableness of B 

search. I t  was difficult, however, to apply these patterns to the 
military because of the two types of examinations a commander 
could authorize-inspeetions and searches. I t  was difficult to 
distinguish between the two: to a casual observer and to the 
soldiers subject to  them they looked the same. 

Following Jamby  and Tempi0 the power to make such an 
intrusion was subject to constitutional limitations Nevertheless, 
the constitutional rules became dependent on whether the author- 
izing commander had ordered an "inspection" or a "search." 

U S  341 119671. &o Alderman Y Emled States, 394 U S .  1% 119691. hlaralei 
Y S e w  Yark. 396 U S 102 119651 

1. The reference co ~ u ~ m m a r y '  cesrches was modified t o  cimfy fhar rhe 
conrriruriond requirement was that a iearch musf be "reasonable" as staled ~n 
Cooper v Caldorma. 386 U 5 68 119611 

k A provumn WBQ added elm~narmg Lhe "mere evldenee' rule ~n rehance on 
Rsrden Y Hayden. 387 U.S 291 119611 

I The requrremenr of probable cause was added. meorparacmg che rehabhty 
requlrsmenr of Agudar v Texas. 378 C S 108 119641 

Additionally, ixs i trgmry stop and frisk _le$ developed from Terry Y Ohia. 
392 U S  1 119681. *ere incarparaled into Army Reguiatm 190-22 

Subsequently. Exeeutrve Order 12198, 12 March 1980, replaced paragraph 162. 
and the other Manual evidence _le3 wich t h e  Mllitan Rules of Ewdence Rules 
311-31: replaced paragraph 152 of the 1969 Manual The new rules represented a 
"partial codification of the [then current] law reialmg LO search and sel~u1-8" 
See Md R €\id a n a l i a ~  at  1 2 2 . 4  

The military mles af evidence were relined m the hlanual for Courts-Marti 
United Stares. 1984 (hereinafter hlC\I, 19841 and recent amendments have kept 
them up co date with Supreme Courc announeemenls The amendments adapr borh 
the ineiifable discmery doernne of Vir ,, Rllhama. 101 S CL 2EOi 119811, and 
the goad faith exception of United Stater \ Lean. 104 S Cr 3406 119811 See 
Exec Order No 12550. 51 Fed Reg 6497 119861 lpramvlgating change no 2 r~ 
Y C M  19841. 

'hilhfary Jvsclce Act of 1963 Pub L P a  98-209, 5 10, 97 Stat 1393 140s-06 
ieffectlve 1. is841 
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A. THE COMMANDER'S TWO HATS 
In 1965 the Court of Military Appeals held that a commander 

stood "in the same reiatmn "is-a-uzs the tnvestigating officer and 
an accused as the Federal madstrate."lsl 

Quoting the Supreme Courts opinion in Jones u United 
the court emphasized that the reason for requiring 

search warrents in civilian cases was 'I 'so that the evidence in 
the possession of the police may be weighed by an independent 
judicial officer, whose decision, not that of the police. may govern 
whether liberty or privacy is to be invaded.' " I s 3  The court then 
proclaimed that "in military law the 'independent judicial officer' 
is the commanding ~ffieer."!~' 

A commander therefore was expected to act as a neutral 
magistrate, while at the same time wearing another hat BS the 
unit's chief inspector. The difficulty with this dual.hat approach is 
that inspections involve not only the same actions a8 searches, 
but they involve similar purposes 8s well There may be a 
difference in what a commander intends to do about discoveries in 
the m e  case as compared to the other. but these intentions-his 
ultimate purpose-cannot alter the basic character of the tool 
employed. Both searches and inspections involve intruding upan 
the property and privacy interest of anorher person by looking 
through that person's papers and effects for the purpose of 
discovering any irregularities. 
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I t  would seem more accurate to distinguish between a search 
and an inspection by looking at  how the kind of suspicion that 
prompts a search differs from the kind of suspicion that prompts 
an inspection. Searches are prompted by an individualized type of 
suspicion focused upon certain individuals. Also, they usualiy 
involve some specific offense for which evidence is sought. 

Inspections, an the other hand, are prompted by a knowledge of 
human nature. They involve only a generalized suspicion based on 
the knowledge that unless standards are checked often, they will 
not be vigorously maintained. 

Every commander, having complete responsibility for the 
health, safety, and military readiness of a unit, attempts to meet 
these responsibilities by enforcing regulations. and by setting 
standards of his own. He then conducts inspections to ensure that 
these standards are maintained. The aftermath of such inspections 
often may differ little from that of a search. Wayward soldiers 
might be punished for dereliction of duty. disobedience of orders 
and regulations, or worse. As one commentator painted out, 

[Ilnspections are unavoidably part of the enminai law and 
are designed to produce evidence of violations of the law. 
Behind all inspection intrusions is a legal norm far 
individual conduct and usually a sanction at criminal law 
for noncompliance. The inspection enforces the norm (1) 
by discovering actual violations and 121 by intruding into 
the privacy in which violations might occur and thus 
demonstrating to the individual that  violations will not 
go undetected and unpunished , , , [Ejven that Saturday 
morning military underwear inspector is looking for the 
man who has stacked his shorts contrary to r e g d a t i ~ n . ~ ~ ~  

So the same commander who wielded extensive power to 
examine the "papers and effects" of his personnel in order to 
enforce military standards, was charged with protecting those 
personnel from unwarranted intrusions by others seeking a similar 
end. This situation naturally led to cases where the soldier alleged 
that the commander had not properly protected him from an 
unlawful search, while the commander contended that he had not 

p i c  14 C M A  152, 156 33 C M  R. 361 366 119631. Urufed States I Human. 12 
C.M A 180, 187. 30 C hl R 180, 181 119611 1Qumn. J., concurringl: me d s o  United 
States Y. Gebhart 10 C Y.A 608, 29 C M R 172 (19591, Qumn Some Compan- 
son8 BeLueen Cuurts.Muind and C~uilmn Pmctice. 16 Mil. L Re". 77. 93 119691 

"Hunt. Comment lnspscnonr. 54 51d L. Rev 226. 242-43 119711 
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incurred a duty to provide such protection because he was acting 
as an inspector rather than 8s a magistrate. 

B. INSPECTIONS 
The determinative test concerning inspections was established 

in 1966. in United States o Lange.16- There the Court of Military 
Appeals held that evidence seized during a purported inspection 
was inadmissible because the exammation actually had been a 
search performed without probable cause. The court held that the 
line between a search and an inspeetian was defined by the 
"purpose" of the exammation. 

Quoting the board of review. the court announced that if an 
exmner ' s  purpose a a s  to disemer " 'contraband or ather evi- 
dence to be used in the prosecution of a criminal action.' ' ' 165  then 
he had conducted a search But if instead he was trying to 
'' 'determine the ficness or readiness of the person. organization. 
or equipment, and. though criminal proceedings may result from 
matters uncovered thereby, it is not made with a view to any 
criminal aetmn.' " then he had conducted an inspection for which 
no probable cause was required.'bQ 

Although this distinedan had its logical weaknesses. i t  was 
nevertheless consistent a i t h  the Supreme Court's earlier decision 
in Frank V .  Mor)lond,''o which had sanctioned using rhe purpose 
of an intrusion to determne its validity. There Justice Frank- 
furter had discussed warrantless public health inspections and had 
ruled that they did not violate the fourth amendment because. 
although they incidentally infringed a person's privacy. they were 
not intended to gacher evidence for a criminal prosecution. 

The logical weakness of Lange was exposed two years after i t  
was decided. when the Supreme Court decided Camera I' Munica- 
pal Court171 and repudiated the warrantless inspection rule. In  
Camom the Court recognized that searches and inspections served 
the same purpose, and held that B warrant was required to 
conduct a building inspection, In the companion case, See U. City  
of Seartie,"z the Court declared that "the decision to  enter and 

" I I C S I A  186.37CSlR 456119651 
'"Id at  489 35 C h l  R at 161 lquoring unreported Air Force Board of Re>ieu 

~plruon bslaul 
.,_l 

.'359 U S  360 113591 
' 387 U S  523 119671 
'.'387 U.S C4l 119671 
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inspect [could] not be the product of the unreviewed discretion of 
the enfomement officer in the fieid."17s 

More importantly, both Camam and See relied upon the 
fundamental constitutional principle of balancing governmental 
powers against the individual righte they infringe. First, the 
Court weighed the need for governmental power to conduct public 
health and safety inspections, and found it substantial. The court 
then proceeded to balance that interest against the rights of the 
people. The Court found that the importance of the governmental 
interests tipped the balance away from protecting individual 
rights and toward allowing government enforcement. 

Therefore, the Court reinterpreted the probable cause require 
ment to hold that a lesser degree of suspicion "based on [an] 
appraisal of conditions in the area as a whole, not on , . , 
knowledge of conditions in each particular building""4 would be 
sufficient to justify issuance of the required warrant. Neverthe 
less. this lower suspicion standard was only appropriate if 
"reasonable legislative or administrative standards for conducting 
an inspectian""6 were provided. 

Later that  same year the Supreme Court again rejected an 
attempt to use purpose to distinpiish between allegedly different 
types of intrusions. In Terry U. Ohio,"6 the Court heid that a 
"frisk" and a "search" were the same thing, and declared: 

In our view the sounder course is to recognize that the 
Fourth Amendment governs all intrusions by agents of 
the public upon personal security, and to make the scope 
of the particdar intrusion, in light of all the exigencies of 
the case. a central element in the analysis of reasonable 
n e ~ s . ~ ~ 7  

Relying upon the balancing approach it had used in Comam,"a 
the Court announced that the reasonableness of a search d e  
pendsd an two things-"whether the officer's action was justified 
at  ita inception." and "whether it was reasonably related in scope 
to the circumstances which justified the interference in the first 
p la~e .""~  In Terry, the Court ruled that the importance of 

462 C.S 684 ,18811: Marahall Y .  
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protecting police officers and the public not only justified an 
officer in conducting a frisk on less than probable cause. but also 
justified excusing him from the warrant requirement. 

Subsequently. the Court also upheld statutory schemes provid. 
ing for warrantless inspections of the highly regulated liquor and 
firearm businesses, because the government interests were so 
important that they justified dispensing with the warrant require. 
ment as well as lessening the degree of suspicion required.'sa As 
highly regulated a8 the military is, such reasoning could provide 
considerable justification for warrantless military inspections. 
However, the Supreme Court made it clear that an inspection 
generally required a warranL: warrantless intrusion must be based 
on exceptional circumstances.181 

1. Problems Wcth the "Purpose" Distinction. 

By generally requiring a warrant for inspections, the Court 
clearly signaled that individuals were to be shielded from the 
arbitrary decisions of inspectors, Nevertheless, although the 
Supreme Court had acknowledged that inspections, frisks, and 
searches were inherently the same, its decisions may have left 
some room for confusion when they discussed the importance of 
government purposes as the ground for diminishing constitutional 
requirements. 

The military courts responded by emphasizing to an even 
greater degree that an inspection could be upheld only if it was 
conducted for a security. health, welfare, or other "valid purpose" 
and not to investigate This meant that any change 
from the original scope of an inspection which altered its 
"purpose" toward obtaining "criminal" evidence would transform 
it into a search requiring a command authorization based on 
probable 

Contraband drug inspections proved very vulnerable to this 
rule. Commanders not only inspected for drugs. but often 

~ 

" 4 e r  United States v Biswall. 406 US. 311 118121 Iflrearms!: Callonade 
Catervlg Corn. V. United States. 397 I! S. 72 119701 lbquorl 

 see Marshall v Barlow'r. Inc, 436 U S  301 118781. 
"'Sea. e g ,  United Starer Y Wsnzel. 7 M J 86, 97 1CM.A 18781. Umted 

States v Robexts. 2 M J. 31 1C.M A. 18761: United States Y Urn*, 22 C.MA 
466, 47 C.M R 556 119731, United Stat16 v Poundslone. 22 C.41.A. 277. 46 C.M.R 
277 119731, United States Y Magnto. 20 C.MA 456. 43 C41.R 286 118111, Urntad 
S ~ a i e i  v Gebhart, 10 C.M A 606 28 C \I R. 172 119591 

"'La ' 8 .  Uruted States v Roberts. 2 M.J. 31 118161: United States Y .  Kmg. 2 
M J. 4 118761: Cnited Stares Y Thomas. 1 M J 397 1C M.A 18781, United States 
Y Chase, 1 M J 275 1C.M A. 18761: Urnred States V. Grace. 18 C M A 408. 42 
C M R. 11 119701 
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authorized searches upon probable cause far them-something 
they did not do for dirty socks and underwear. The emphasis on 
investigating drug offenses put the commander in the position of 
acting one moment as a magistrate, protecting his personnel from 
overeager law enforcement officials, and acting the next as an 
Inspector seeking to discover violations. 

Under these circumstances it is no wonder that the military 
courts began to view inspections for drugs more a8 impermissible 
"searches for evidence" than as "administrative inspections."184 
Rulings based on this view, however, diminished the commander's 
authority in the very area where it was needed most. Although he 
had plenary authority to check for dirty socks. he wa8 handi. 
capped in preventing drug problems that were much more 
disruptive to good order and discipline. The "purpose" distinction 
seemed to do more harm than goad. 

2. An Attempted Solution. 

In 1980 the drafters of tho Military Rules of Evidence185 
attempted to restore the commander's authority to maintain 
discipline while adhering to the Court of Military Appeals' 
"purpose" rationale. Rule 313(bl specifically authorized inspec. 
tions "to locate and confiscate unlawful weapons or other 
contraband."l8@ The drafters declared that the rule was "expressly 
intended to authorize inspections for unlawful drugs."l8' 

The drafter's motivation was important. They promulgated the 
rule because they believed that drugs represented "a potential 
threat to military efficiency of disastrous proportions," and 
because they thought that drug use was "totally incompatible 
with the possibility of effectively fielding military forces capable 
of accomplishing their assigned mission."ls8 Here, again. the 
concern was for maintaining the discipline necessary for effective 
command. 

Shortly after the Military Rules of Evidence became effective. 
the Court of Military Appeals considered the constitutionality of 
warrantless military contraband inspections. In United States u 

'~S1sss Uutd Stater V. Roberts. 2 M J. 31 1C.M A. 19761: Urnled Stater Y 

Thomas. 1 M J. 397 IC M A 19161 But see Umted Stares Y Harris. 6 M.J 44, 68 
1CM.A 19781. 
"The MAL- Rvlss of Evidence became effective on 1 September 1980. by 

Change 3. MCM 1869. See Exec Order No. 12,198, 3 C F R 151 119811 
"'Md R Evid 3131bl 
".Mil R Evid. 313 analysis at  AZZ-21 
" I d  
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Middleton,'nB the court held that such inspections were reasonable 
under the fourth amendment. The need for military discipline in 
the armed forces proved to be the decisive factor: 

To prepare for and perform its vital role, the military 
must insist upon a respect for duty and a discipline 
without counterpart in civilian life. The laws and tradi. 
tions governing that discipline have a long history; but 
they are founded on unique military exigencies a8 power. 
ful now as m the past.'Qo 

Middleton was consistent with the Supreme Court's holdings 
that significant government interescs eouid justify dispensing 
with the warrant requirement far inspections. Hevertheless, the 
Court of Military Appeals' holding and the Military Rules of 
Evidence left the anomalous "purpose" distinction intact, and 
thereby failed to address the underlying problem. At the same 
time, the conflict between the commander's roles as a magiscrate 
and as an inspector made it almost as difficult for the court to 
apply constitutional standards in the magistrate area a8 it did in 
the inspeenon area. 

C. THE NEUTRAL AND DETACHED 
COMMANDER 

United States v .  Hartsooklel had accepted the constitutional 
requirement that  a search must be authorized by a neutral 
magistrate and had charged the commander with the respansib& 
ity of fulfilling that requirement. The Court of Military Appeals 
likewise quickly adopted other Supreme Court standards. For 
example, a commander wa8 required to particularly describe the 
evidence that a search was intended to diseover.'gz He also had to 
ascertain ths reliability a i  information submitted to him to 
establish probable 

's'10 M J 125 IC.1I.A 19811 
'*Id. at 128 lguofing Schiesvlger v Councilman 420 U S  138 167 1197511. The 

Court of M m l w  Appeals ala0 relied upon Parker , Levy. 417 US. 733. 744 
118741, where the Supreme Court hsd quoted I t s  earlier statement m Burns Y 

Wilson, 546 U S  1S7, 140 119531, thai "the rights 01 men m the armed iorces 
must Derforce be condrtioned t o  meet certain averridme demands of discipline and 
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In general, military courts began to apply all of the require. 
menta for B valid warrant that  the Supreme Court had derived 
from the fourth amendment,'Q' except for the few "excepcione" 
that originally had been based on the Manual for Courts. 
Martial.'a' These exceptions were generally sustained on the 
principle of stare decisis, although the Court of Military Appeals 
did encourage, without requiring, the submission of written 
affidavits, rather than oral statements, to the official authorizing 
a search.'Qe 

Logically, if the rights of service personnel were now protected 
by the Constitution instead of by military law itself, then the 
constitutional requirements should have superceded these military 
"exceptions". Nevertheless, the first direct constitutional attack 
against the military search authorization scheme did not confine 
itself to one of these exceptions. 

In 1979 the accused in United States v. EzeiP' went to the 
very heart of the matter and challenged the Hartsook premise 
that a commander could fulfill the constitutional role of a neutral 
and disinterested magistrate. The defense relied on United States 
u. United States District Court,'Qu where the Supreme Court had 
said: 

The Fourth Amendment does not contemplate the exeeu. 
tive officers of Government as neutral and disinterested 
magistrates. Their duty and responsibility is to enforce 
the laws, to investigate, and to prosecute. . . . [Tlhose 
charged with this investigative and prosecutorial duty 
should not be the sole judges of when to utilize constitu. 
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tionally sensitive means in pursuing their tasks.'gg 

The Court of Military Appeals, however, rejected the argument 
that the commander's conflicting roles created a par  so disqualifi. 
cation, and merely held that the commander must assume the 
attributes of a neutral magistrate when authorizing a search.200 
The court avoided having to retreat from its policy of strict 
adherence to Supreme Court standards by adopting the legal 
fiction that commanders could act enough like disinterested 
magistrates to satisfy fourth amendment requirements. 

D. APPLYING THE FOURTH AMENDMENT 
LITERALLY: THE LAST STRA W 

A year later such efforts to adhere strictly to constitutional 
requirements did result in overturning one of the military 
exceptions-the exception to the oath requirement In United 
States v .  Fimmana,zo' Judges Perry and Fletcher ruled. over 
Judge Cooks dissent, that commanders must base a search 
authorization only on 6wom information. 

Quoting from E d 1  that  " ' the Fourth Amendment applies with 
equal force within the military as it does in the civilian 
community' "202 the court simply applied the fourth amendment's 
express requirement that probable cause be "supported by Oath 
or affirmation." 

In response to Judge Cook's criticism that the court's decision 
wiped out two centuries of military practice, Judge Fletcher 
remarked upon the need to avoid friction between the Supreme 
Court and the Court of Military Appeals. He declared 

[A]U the majority does is follow the traditional analysis of 
applicability of constitutional rights and to reach a 
conclusion different from that previously espoused. What 
the dissenting judge does is far more serious. far his 
approach would constitute a fundamental change in the 
settled analytical technique of this Court and of the 
United States Supreme Court.203 

By strictly applying the *am8 interpretation of the fourth 
amendment that the Supreme Court applied in civilian cases. 

,"id e t  117 .. .. .. 
' W 6  M.J at 314.16 
"8 M J. 157 IC >I A 19801 
"'Id at 159 lqvofing E d l .  6 hl.J at 3151 
' . I d  at 206 IFIefcher. C J , concurring1 Ismphans sddedi 
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Fimmano represented the consummation of the course begun in 
Joeoby. Nevertheless, this strict application of the Constitution to 
military searches was extremely shorblived. 

E. A RETURN TO SEPARATE STANDARDS 
The Court of Military Appeals overruled Fimmano in 1981, only 

a year after it had been decided. In the meantime Mr. Robinson 
0. Everett had become the court's Chief Judge. In United States 
V .  Stuckey,lO' Chief Judge Everett and Judge Cook combined to 
hold that the Constitution did not require a commander's search 
authorization to be based on sworn information after all. Judge 
Fletcher concurred in the result because the search had occurred 
prior to the decision in Fimmono. 

The court went much further, however, than merely overturning 
Fimmano. Although both Judge Fletcher and Judge Cook reaf. 
firmed the holding in Erell, Chief Judge Everett implicitly 
rejected the Erell analysis. The Chief Judge first disavowed that 
commanders were ever strictly equated with magistrates,2os and 
then went on to explain that "a military commander-no matter 
how neutral and impartial he strives to be-cannot pass muster 
constitutionally as a ,magistrate' in the strict 6en8e.''zo8 This was 
tme primarily because "[a] military commander has responsibili. 
ties for investigation and far law enforcement that a magistrate 
does not possess."207 

Therefore, Chief Judge Everett departed from the Supreme 
Court's interpretation of the fourth amendment by declaring that 
in situations where civil authorities would need to obtain a 
warrant from a neutral magistrate, military authorities could 
obtain a search authorization from a commander having "respan. 
sibilities for investigation and for law enforcement."208 In his 
view, the commander's power was beyond the scope of the 
warrant requirement, BO that the commander did not have to 
qualify as a neutral magistrate. Nevertheless, Chief Judge Everett 
accepted that military searches had to be "reasonable" under the 

#-Id. at 361. 
"'Id. at 859, $00 id at 861 n 18 
*"61d. 
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fourth amendment; he concluded that pant ing  such power to 
commanders was reamnable.~0e 

These conclusions were based on a thorough review of the early 
precedents upholding command authorized searches. From these 
Chief Judge Everett distilled the prenuse "that a commander 
basically could order such searches a8 he 8aw fit by reason of his 
general control over the area to be searchd"Zl0 This was a 
restatement of his 1956 argument that "the commanding officer 
can authorize such a search because he occupies a status very 
akin to that  of a land owner, who can let people an his property 
for whatever reason he sees fit."211 

In 1983 Judge Cook adapted Chief Judge Everett's conclusions. 
Writing for the court in United States v .  Foust,212 Judge Cook 
held that a commander could base a search authorization on 
unsworn information even though a regulation implementing 
Fimmono waa then in effect that required an oath.213 He 
grounded the decision firmly on Stuckey,  declaring that "we held 
that the Fourth Amendment's requirement that warrants could 
only be issued upon probable cause was not relevant in a military 
situation, since the commander was not a magistrate and he did 
not 'issue warrants.' ' ' 214  

This was an extremely broad statement. To say that the 
"requirement that  warrants could only be issued upon probable 
cause was not releoont in a military situation" implied that 
neither warrants nor pmbablr eeilse were constitutionally required 
in the nulitary. Such an interpretation, if intended. would depart 
radically from the Supreme Court's interpretations of the amend. 
ment. 

If the Court of Military Appeals could disregard the neutral and 
detached magistrate requirement-which the Supreme Court had 

"'Id.  at  361-62 T h s  reasoning seams 10 beg the question The power to search 
is always B reasonable government power The only concern 13 thsr it be erexiaid 
rearonably It  16 reasonable to g w e  all search avthonfy fa law anforcemint 
officere so long 8s they ~ T ~ I C I I ~  it only afrm rhe degree of their suspicion has 
hem aasensed by B neutral maglrrrale. The querfian 1% not whether the 
commander has responr ibhes  that necessitate occasional searches i t  1s whether 
he should be dowed fa ~ s ~ e i i  the sufficiency of ius o m  suepieion 

1 ' I d .  at 356 
"R Eversrt supra note 73, 81 102 
"I7 M.J 85 IC M.A 19831 
"'Dep'r af Army Reg. No 27-10, Legal Services-M+tq Juince, pars 14.3 

IC20. 1 5  August 19801 [hrrsinafrer AR 27.101 After Sfilche). the regulation was 
changed to ehminale che oath requuemmf. AR 27-10. pars 9-0 (1 September 
19821 

"17M.J a c 8 6 8 1  
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held to be "[tlhe point"s'6 of the warrant clause-why could it not 
Likewise disregard the probable cause requirement?21@ After all, 
the oath requirement had already met a similar fate. Moreover, 
the Court of Military Appeals, in ruling that the warrant clause 
was irrelevant to the military, also undertook to interpret the 
amendment's basic reasonableness requirement--a job normally 
left to the Supreme Court. 

Stuckey and Foust retreated from the strict policy of avoiding 
potential friction with the Supreme Court. Although Stuckey 
relied upon earlier cases in sustaining commander authorized 
searches, its rationale was significantly different. Virtually all of 
those case8 were decided before the Court of Military Appeals had 
held that the fourth amendment protected service personnel. At 
that  time it was considered constitutionally permissible for the 
military to have a separate standard. Therefore those decisions 
involved interpretations of military law alone. 

On the other hand, in Stuekey the court clearly declared the full 
applicability of the fourth amendment. Chief Judge Everett, 
however, then went on to reinterpret the amendment to allow 
commanders to authorize searches on unsworn information and 
without qualifying as neutral magistrates. The Supreme Court 
had never rendered such an interpretation. Apparently, Chief 
Judge Everett regarded the potential for conflict with the 
Supreme Court as less threatening than the problems stemming 
from a continued effort to force the military commander into a 
constitutional pattern that just did not fit.al7 

Anxiety over a separate military interpretation of the fourth 
amendment may explain the seemingly ambiguous decision in 
United States u. Kalseheuer.~'~ There the Court of Military 
Appeals struck down the established military rule that allowed 
commanders to delegate their power to authorize searches, even 
though searches authorized by delegeee had always been mea- 
sured by the same standards of reasonableness imposed upon 
commanders. This ruling. in effect, placed the commander in a 

"Johnam \/. United States. 333 U.S. 10, 1s 119481. 
*'*When Chief Judge Everett first espouaed rhe "land owner'' thsory in 1858, he 

thovght it iustified a commander in aufhorhmg aearches on less than prebabie 
cause See R Everett. dvpm note 73,  at 102 
"The enactment of aection ten of the Military Justice Act of 198s prmded the 

mean. to iedoive any potential triction by p i n g  the Supreme covrt  power m 
dveetly review Corn  of M l t a r y  Appeals decisions on mt of certiorari. See 
UCMJ art. S71h); 28 U.6.C 9 1268 ISupp. I11 1985) 

"'11 M.J. 373 1C.M.A. 18811. 
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role more akin to that of a magistrate, thereby 'civilianhing" 
military practice to some extent. 

In doing SO, however, the court confirmed the rationale of 
Stuckey. The court reasoned that "[bly virtue of his command 
statu8, a commander has responsibilities that others do not 

The court said that it was only because of those 
responsibilities that  a commander's power to authorize searches 
was reasonable under the fourth amendment. Therefore, a com. 
mander could not delegate search authorizing power to those who 
did not share the same responsibilities. 

By hinging its decision on the responsibility of the commander, 
the court substantially adopted Chief Judge Everett's "land 
owner" theory. The "land owner" rationale, however, was 
grounded upon the importance of the government interest in 
giving commanders adequate administrative authority. I t  is 
doubthd that this interest alone should have justified dispensing 
with the warrant requirement. If it was really necessary to create 
a constitutional exception not previously recognized by the 
Supreme Court, the much stranger rationale would have been the 
need to preserve discipline. 

VIII. THE DISCIPLINE EXCEPTION 
At the time of Chief Judge Everett's appointment to the Court 

of Military Appeals, he was interviewed by the A m y  Times. The 
ensuing article stated: "Unhappy military commanders have 
claimed that COMA has been 'civilianizing' military law to the 
detriment of diecipline."220 Although the article did not specifi. 
cally attribute this statement to Chief Judge Everett, it is fair to 
assume that the interviewer asked him about it, and that he was 
aware of this concern. 

A8 previously noted, the need for military discipline has shaped 
the development of military search and seizure law since colonial 
days. But even more importantly, it has always been the primary 
justification given by federal civilian courts for allowing military 
authority to exceed the bounds eet by the Constitution for civil 
authority.*P' Indeed, some cases have held that the military can 

"'id at ale. 
"Smith, Military Juinee-Double R i r f  Class, Army Tmsd, July 14, 19SQ. at 12, 
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exceed constitutional restrictions only where the need for military 
discipline is involved 222 

Some organizations, labeling themselves as quasi.military, have 
attempted to minimize constitutional requirements by claiming 
that, like the military, their needs for discipline justify lesser 
constitutional protections for their members.223 These attempts 
generally have been with the clear implication that, 
although a need far military discipline will justify overriding 
constitutional protections, the lesser disciplinary requirements of 
other orgamzatians will not. 

Nevertheless, in 1986 the Supreme Court created an exception 
to the warrant requirement based on the need for discipline in the 
public schools. At least two lower federal courts had previously 
suggested an analogy between military discipline and schocl 
discipline. They implied in dicta that, just as the need for military 
discipline justified lesser protection for individual rights in the 
military. the discipline needed in schools might justify iesear 
protection for constitutional rights in a school setting.226 

Secretary of the Army. 841 F 2d 1376. 1382 18th Cir.1, ern d m d  464 U.S 884 
119811. Beller v Middendorf 832 F 2 d  768 19th C r .  18801, Committee for GI 
Rights v Callaway, 618 F.2d 486 1D.C. Cir 18761 Carlsan V. Sehlesinger, 511 F.2d 
1327 1D.C. C b  18751, Cartright V. Resor. 447 F.2d 246. 262-53 12d Cir. 19711, e e i t  

966 119721: Anderson v Lard ,  437 F.2d 912 17th Cir.1, r e n  
885 119711: Radermm Y. Kame. 411 F.2d 1102 i2d Cir.1, csn. 
978 119891, Petrey V. Flaugher 505 F. Supp 1087, 1091 n.21 

Huff V. Secretary af the Navy. 413 F. Supp 883 1D.D.C. 18781, 
fad in pari on ather gmunds, 575 F.2d 901 1D.C. Cir 18781, mu'd 

on other gmundr, 444 US.  453 119801, Cvlver V. Secret- of the Air Force. 828 
F.Supp 331 1D.DC. 19751. ofrd.  659 F.2d 622 1D.C Ca. 19771: Martin V. 
Schlesmger. 371 F. Supp. 637 1W.D. Ala. 19741: Whitis V. Umted States. 388 F. 

19731. McWhkter Y Froehhe, 851 F Supp 1096, 1101 
'*'Sa* Anderson Y Laird. 466 F 2d 283, 294 n 70 ID C. 

1076 119721, Cnited Statea PI ?el. Flemings Y Chsfae, 468 F 2d 514 12d CL. 18721. 
ieu'd on other pounds, 413 U.S. 866 119731: Stanley v United Scatea, 674 F. 
Supp. 471 ISD Fla. 19831, Daah Y Commanding Gsnsral, 307 F Supp. 848 
ID.SC. 19681. afrd ,  429 F.2d 427 14th Ca. 19701, e a i i  denied, 401 U S  881 118711: 
United Stater v Yder, 261 F. Supp. 442 iD. Del. 10661. 

"'See, s p . ,  Egger V. Philip8, 710 F.2d 282 17th Cu.1 ICoffsy, J ,  concurrias La 
part), o s i r  denied, 484 US. 218 118831 IFBII. Hvrnsmln V. Bmler, 522 P.2d 760 
i7th Clr. 18781 lpollce depumunrl;  Yvbrough Y. Clty of JackionvLUs, S8B F. Bupp. 
1178 IMD Fit. 1873). W d ,  504 F.2d 768 16th Clr 18141 Ibe &putmenti; B U  
V. Rlzio, SSO F. Supp. 648 ( E D  Pa. 19791 Ifire drputmmtl:  F iym V. Oiunrwo, 
821 F. Supp. 1285 1E.D. La. 18111 IpoLice dspartmsntl. 

"'But see Kelly Y Johnaon 426 U.S 238 118751 lpollce depvimsnt h d m t  
regulations upheld) 

"'See Mitchell V. Vlarer. 629 F Supp. 1034, 1046 ID. K a n  19811: Petrsy V. 
Flaugher, 505 F. Supp. 1037. 1091 n.21 1E.D Ky. 18811. 
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This analogy presumes a disciplinebased reduction in constitu. 
tional protections in the military. The Supreme Court did not 
expressly mention the military, and therefore did not expressly 
affirm this presumption. I t s  reasoning, nevertheless. has great 
meaning for the military. 

A. THE CREA TION OF THE 
DISCIPLINE EXCEPTION 

In Neu Jersey v.  T.L.0.,2zB a teacher caught a student smoking 
in the lavatory contrary to school rules, and took her to the 
Assistant Vice Principal. In response to his questions, the student 
denied smoking in the lavatory and said that she did not smoke 
at  all. He demanded her purse, and upon opening it found a pa& 
of cigarettes and also noticed a pack of cigarette rolling papers 
commonly used to roll "joints." Upon searching more thoroughly, 
he found some marihuana, a pipe, plastic bags. a substantial 
amount of money, and two letters that implicated her in 
marihuana dealing. The issue an appeal was whether the juvenile 
court erred by admitting this evidence at  the student's trial. 

The Supreme Court held that the evidence was admissible 
because, although the reasonableness requirement of the fourth 
amendment applied to searches conducted by public school 
officials. the warrant and probable cause requirements did not. 
The decision to BXCUBB school officials from these requirements 
was based on the balancing approach that the Court had used in 
ClIfIlLlm.~~' 

First the Court determined that school children h e w  a legiti- 
mate expectation of privacy in their personal items despite "the 
pervasive supervision to which children in the schools are 
necessarily subjsct."2Z8 Against this individual interest the Court 
weighed "the substantial interest of teachers and administrators 
in maintaining discipline In tho classroom and on school 

With respect to the school's interest, the Court explained, 
"[TI! preservation of order and a proper educational environment 
requires close supervision of schoolchildren . . . . 'Events calling 
"'New Jersey Y. T.L.O.. 106 S. Ct  733 119851 
"'Id. at 141 lquoting C@m@m. 387 U.5. st 536.31 "The daterminaban of rha 

standard of reaaanablensss govsrmg my specific eli is  of ievchea require6 
'balancing the need to  aearch a g u e f  $he invasion which the much entdi . '  "I 
'yld. at 742 
"Id. 
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for discipline are frequent occ~rrences and sometimes require 
immediate, effective action.' "230 

Moreover, the Court acknowledged that effective discipline 
requires maintaining appropriate diSCiphary relationships: "lwle 
have recognized that maintaining security and order in the 
schools requires a certain degree of flexibility in school disciplin- 
ary procedures and we have respected the value of preserving the 
informality of the student.teacher relationship."zs' 

In  a concurring opinion, Justices Powell and OConnor detailed 
the characteristics of such relationships that "make it unneces' 
sary to afford students the same constitutional protections 
granted . . , in a nonschool setting.aa2 After pointing out that  law 
enforcement officers function as adversaries of criminal suspects, 
they observed: "Rarely does this type of adversarial relationship 
exist between school authorities and pupils. Instead, there is a 
commonality of interests between teachers and their pupils. The 
attitude of the typical teacher is one of personal responsibility for 
the student's welfare as well as for his education."Ps8 The opinion 
also explained that "[olf necessity. teachers have a degree of 
familiarity with and authority over, their students that is 
unparalleled except perhaps in the relationship between parent 
and child."z34 

Upon balancing all of these considerations the Court concluded 
that 

the school setting requires some easing of the restrictions 
to which searches by public authorities are ordinarily 
subject. The warrant requirement, in particular, is 
unsuited to the school environment requiring a teacher 
to obtain a warrant before searching a chiid suspected of 
an infraction of school mies (or of the criminal law1 would 
unduly interfere with the maintainencs of the swift and 
informal disciplinary procedures needed in the sch0ols.~3~ 

'-Id. et 142.43 lguoting Gom Y. L w z ,  419 U.S 566. 630 1197511. 
' " x lOK S. Ct. at 143 
"'Id. at 141 IPoweU and O'Camar, JJ.. caneurringl. 
".Id. at 148. 
"'Id. at 741. 
"'Id. a i  143 (White, J., with Burger. C.J., and Rhenqviat joining in the Civrt'li 

0piniO"I. 
Justice Blaekmun canevmd in Ihe judgment bui a tramd Lhst the b u i e  d a  

was that B search without a valld wmmI ie unrsaaonnable. The need for achwla to 
establish discipline and maintain mde7 justified departing from that rvle in L h s  
case. Id at 150. 
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B. THE BREADTH OF THE EXCEPTION 
The Court went on to explain the appropriate balancing pattern 

to apply under this new discipline exception to the w m a n t  
requirement. In doing so, it created a rule that went further than 
present military practice in three important respects. 
1. Reasonable Belief. 

First. and most importantly, the Court ruled that B level of 
suspicion lower than probable cause was sufficient to render the 
school official's search reasonable.2~6 The Court held that the 
school's need for discipline justified the lower standard "[Tlhe 
accommodation of the privacy interests of schoolchildren with 
the substantial need of teachers and administrators for freedom 
to maintain order in the schools does not require strict adher. 
enw to the requirement that searches be based on probable 
cause. . , . ' ' Z J 1  

Using the two pronged test for deterrmning reasonableness that 
it had articulated in Te- V .  Ohio, the Court announced a new 
standard for a school search: At its inception, the search must 
be based on "reasonable grounds for suspecting that the search 
will turn up evidence that the student has violated or is violating 
either the law or the d e s  of the schaal."2~8 Thereafter, the actual 
scope must be "reasonably related to the objecrives of the search 
and not excessively intrusive in light of the age and sex of the 
student and the nature of the infraction."239 

The Court reserved the question of how individualized the 
Initial suspicion must be, but pointed out that ''exceptions to the 
reauirernent of individualized sumicion are eenerallv aDDroDriate 

Juatiee Braman. )oined by Jvaliee Marahall. said that ths eppeed nmda of the 
schools j u a t h d  substituting a balancvlg test for the w m m f  requirement. but 
f a d  the balance t o  weigh in favor of tho achaols baause of the need LO protect 
the safsfy of students and teachers. I d .  st 712 

Juatiee Stevens, also iamed by Justice Marshall, asreed that the wmanr 
requirement e o d d  be dispensed with beesuse of the need of aehwl officials to 
msintain order, but only far searches "undertaken for those P~YPO,?~,'' rather than 
for enforcamant of avch things 15 my101 dress rddea. I d .  at 762. 

uld.  at  743. Although the Cow1 unmimoudy a x c u d  reachen from the 
wmmt rquir(mint.  one 01 two d i m m e d  with reluinp the probsbb c m i e  
#tendud. Jvitiw Bnnnul, joined by Juitlca M v i h d .  Bald that the probabb 
C.UY itandud ihould be ratrined I d  at 712. However, Juirlw M u i h d  dm 
joind Ln Juit lw 8twena' opMon, wNch iald that a i t lndud  i o w r  thv. probable 
E ~ Y U  ihould b u t d ,  hut that it ehould ba hkmd t o  the mloumew of the 
sunpet.4 offems I d .  I t  763. 

-Id.  at  743. 
"'Id.  at 744 
-Id.  
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The Court had also quoted this language in Terry V .  Ohio,246 
and had applied the same balancing approach to "frisks." 
explaining that the fourth amendment applied to all intrusions, 
whatever they were called. Relying upon the Camam balancing 
approach,z" the Court announced in Tor7 that the reasonable. 
ness of a search depended on two things-"whether the officer's 
action was justified at  its inception," and "whether it was 
reasonably related in scope to the circumstances which justified 
the interference in the first place."l'8 In T.L.O. the Court merely 
articulated how this twwpronged test should be applied to school 
searches. 

The T.L.O. decision even addressed the type of problem that 
military courts had encountered in trying to distinguish between 
inspections to enforce regulations and inspections to enforce drug 
laws. The Court made it clear that the legality of B search was 
not to hinge "upon a judge's evaluation of the relative importance 
of various school r ~ l e 6 . " ~ ~ 8  Rather, courts were to accept the 
judgment of school officials that  established rules were necessary 
to maintain discipline and order. 

This blending of rationales implies that because searches and 
inspections are essentially the same, they may be subjected to 
substantially the same test for reasonableness. They should bath 
be justified at  their inception, and be reasonably related in scope 
to the objectives sought. 

There is a difference in what constitutes initial justification for 
the two types of intrusions, however. T.L.O. established a 
reasonable suspicion standard for searches under the discipline 
exception. On the other hand, inspections often do not involve 
any real "suspicion" at  all 

For example. the military must be prepared to successfully 
defend the nation on a moment'6 notice. Such preparedness 
cannot be determined or maintained without periodic command 
inspections to ensure that all is "up to snuff." I t  is not 
individualized suspicion that justifies these intrusions; rather, it 
the importance of the government interest coupled with the 
general knowledge that unless standards are frequently checked 
and effectively enforced they will not be maintained. 
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This general knowledge constitutes the only "suspicion" in 
most inspection situations. Nevertheless, the Supreme Court has 
held that when the government interest is great enough. the 
w m a n t  requirement may be dispensed with, and an inspection 
conducted, provided that the authorization for the inspection 
provides sufficient "other protections." 

In  Donovan v .  Dewey,2bo its latest inspection case. the Court 
upheld a warrantless inspection scheme under the Federal Mine 
Safety and Health Act of 1977251 because the warrant require. 
ment would have interfered with the important government 
objective of mine safety. and because the statutory inspection 
scheme satisfied the fourth amendment's requirement of reason. 
ableness. 

The Court held that the inspection pian satisfied the reasonable 
ness requirement because 11) it clearly informed all mine owners 
that they were subject to a certain minimum number of periodic 
inspections; 121 it fully informed them about the purposes of the 
inspection and set forth the standards that would be checked and 
131 it prevented excessive intrusions and otherwise limited the 
scope of the inspection to checking on the specified standards.26a 

These factors easily fit the twwpronged analysis for reasonable- 
ness set forth in Terry and T,L.O.. An inspection that is not 
subject to the w m a n t  requirement is "reasonable at  its incep- 
tion," if it is instigated as part of an established inspection plan 
that informs those subject to the inspection of the standards they 
are to meet and of the general time, place, manner. and frequency 
of inspections, I t s  scope is then proper if the degree of intrusion 
is reasonably related to the enforcement of the established 
standards and not excessively intrusive in light of all the 
circumstances. 

Nearly every military unit has an established inspection pian 
that would meet such requirements. Such plans usually allow 
noncommissioned or petty officers to initiate appropriate inspec- 
tions an their own authority. 
3. Shared Search Authority. 

The third way in which T.L.O. goes further than present 
military practice is with respect to the "delegation" of search 
authority. As already noted. the Court of Military Appeals d e d  

sa432 U.S 591 119811. 
='30 U.S.C. 08 301-832 119821. 
'"'452 US. at S03Q5. 
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in Kalscherer that the theory of Stuekoy precluded a commander 
from delegating his search authority to others who did not have 
the unique command responsibilities that rendered the power 
reasonable under the fourth amendment. 

In TL.0.  the Supreme Court extended the discipline exception 
to all teachers, not just principals. The Court based its decision on 
the disciplinary needs of teachers in the classroom and not merely 
on the responsibilities of administrators in the office. The clear 
implication was that those with disciplinary responsibility, even 
those low in the "chain of command,"*'g were to be exempt from 
the warrant and probable cause requirements. 

The Court intimated one limitation on this rule by reserving the 
question of whether the same standards would apply to searches 
where "law enforcement agencies" were involved.*6' The Court 
cited Pieha V .  Wielgos,*6s a federal district court case holding that 
the probable cause standard applied to school searches involving 
police. Although the Court obviously did not intend to extend the 
discipline exception to law enforcement agencies, it definitely 
intended the exception to apply to all school officials charged with 
maintaining appropriate discipline in the s e h w l s . ~ ~ ~  

IX. THE DISCIPLINE EXCEPTION 
AND THE MILITARY 

The three broad aspects of T.L.0.-the reasonable suspicion 
standard, the blending of inspection and warrantless search 
rationales, and the recognition of first line disciplinary authority- 
offer the opportunity to resolve several practical problems encoun. 
tered in the military. Moreover. the "discipline" rationale justifies 
reliance upon TL.0. within the military, which requires the 
ultimate in discipline. 

As one federal court remarked. "An Army without discipline is 
B m0b.''35~ A greater degree of discipline is needed to control and 

"'Mil. R Ewd. 313idlill presently pves only commanders. or thee the Seuetsry 
haa demgnaled LO be the equivalent of commanders. Lhe power to authome 
searches 
s64103 S Ct aL 114 n.7 
" l l l 0  F. Svpp 1214, 1219.21 IND Ill 1970I 
'"If the commander is  considered to  be primarily 8 law enforcement agenr. then 

the Lselphne exception would argvshly be unaudablc t o  him However. the 
primary role of the commander is leadership. not law enforcement. His duly t o  

for his tubordmater is second only Lo h a  duty to aecomphrh hie miralan. And 
his emphasis on dmuplfne is t o  aid m mission accompfishmenf. it is discipline lhin 
t o  fostering dmcipleshp. not mere enforcement for the sake of obedience 

"M~Rhfrfer  Y Froehke 361 F Supp 1098, 1101 l D S C  19721 
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direct the violence for which the military is organized than is 
needed to prevent disruption in a school. Likewise, drug me, such 
as that involved in T.L.O.. could have a far more devastating 
effect on the ability of a military unit to hifill its hmction than 
on the ability of a school to fulfill its. If the need for discipline in 
the schools juatifies dispensing with the wnrrant and probable 
cause requirements for a search, then, (1 fortiori, the requirement8 
of military diadpline do, alao. 

Furthermore, the special relationships relied upon in T.L.O. are 
present to an even greater extent in the military than in the 
schools. Whereas a typical teacher's attitude may be ''one of 
personal responsibility for the student's welfare as well as his 
education,"P'B a military leader regards caring for the weLbeing 
of his subordinates as absolutely essential to his unit's effective 
nes~ .~6S  Military leaders also "have a degree of familiarity with, 
and authority over, their [subordinates] that is unparallried,"260 
even in the schools. What new recwit has not heard the 
noncommissioned or petty officer in charge announce, "I am now 
your father, mother, sister. and brother!"l This combination of 
exceptional disciplinary needs and command relationships clearly 
favors applying T.L.O.'s discipline exception to the military. 

The Military Rules of Evidence provide that a "search . . , not 
requiring probable cause . . , may be conducted when permissible 
under the Constitution of the United States as applied to 
members of the armed forces."l61 Consequently, if the Court of 
Military Appeals held the T.L.O. exception applicable to the 
military, the Military Rules of Evidence would encompass the new 
rule. Moreover, the authority of commanders would be 
strenghtensd while reducing any friction between the constitu- 
tional interpretations of the Court of Military Appeals and the 
Supreme Court.2e2 

'"105 S. Ct st 748 IPoweU. J., and O'Connor, J ,  mneurringl. 
"'See, e.* ,  D q ' l  of Army. Fieid Manual Yo. 22.100. Military Leaderahip, at 3, 

11, 32. 42. 44, 47, 49 55, 57, 88. 124, 129, 140. 147, 215 131 Oer 18831. 
'"105 S Ct. at 747 
"'Mil. R. Evid. 3141k1. 
'"Recent amendment8 to M b t w  Rulea of Evidence 304 nod 311 hrvs kept up 

to dsw with Supreme Court ennouncemmrs. The amendments incorporate both 
the inevittbie d m o ~ e r y  doctrine of V i  V. Wihamr, 104 S. Ct 2501 11981l. and 
$ha good faith excaptian of United State. V. Leon, 104 S. Ct. 3405 119841 See 
Exec. Order So. 12,550, 51 Fed Reg. 6497 118861 Ipmmdgetmg C2. MCM, 19841. 

Nwslthelesa, it has already been argved that befawe Sfucksy exemptn 
commanders from the neutral magistrate requirement they cannot tlLc advantage 
of the Leon exesplion which sr rv i ld  a magiatraw's m i a t i e  became he warn t d y  
neutral nod acting m gwd faith. See Visnna & Chsmr. Unitad States Y. 
Lwn Oood Fmth and tho M r b v  Commander. 25 A.F.L. Rev. 95 119851. 
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Nevertheless, if the court adopted the discipline exception, while 
the present Military Rules of Evidence remained unchanged. some 
unique opportunities to resolve the "inspection v. search, problem 
could be lost. Therefore, the discipline exception and its underly. 
ing theories should be incorporated into the Military Rules of 
Evidence. The practical problems that could be solved by formally 
incorporating the discipline exception into the Military Rules of 
Evidence can best be understood by discussing each of the needed 
changes in turn. 

A. RULE 315 
Applying T.L.0. to the military would not do away with the 

need for probable cause searches under Rule 315. By reserving the 
question of how police participation would affect its ruling.263 the 
Court made it clear that it was not extending the discipline 
exception to law enforcement agencies. Military law enforcement 
officials would still need to obtain a proper search authorization 
from a commander or magistrate before conducting a search. 

Moreover, a strict adherence to the discipline rationale would 
prevent personnel that  were outside the chain of command from 
conducting T.L.O..type searches. Thus, a billeting officer would 
have to obtain a search authorization under Rule 315 before 
searching an occupied room in his facility.28' 

B. RULE 314 
On the other hand, the Supreme Court's two.pronged reason. 

abieness analysis would naturally fall under Rule 314. which 
covers searches not requiring probable cause.266 A new paragraph 
could be added describing the specific requirements of the 
disicpline exception. The following formulation is proposedzne 

M w t d d n g  a theory of comtitutiooehty different from that used by the 

"'105 S. Ct. s t  744 n 8 
"'An argumant eadd k made that a commander e m o t  aulhorve a search 8s 8 

dhiplinary authority if isw mfoietmenL permme1 leek what is eaaeniidy B 
wurant. Neverthelaaa, the Supreme Corn's  citation of Picha V. Wielgos. 410 F. 
Supp. 1214 IND. Ill 18761, mdicates that the Covrt m g h t  mpoao o d y  the 
pmbabie c a m  requurment, rather i h m  the full ramifications of the warrant 
requiremsnr. under such C Y ~ Y ~ S ~ ~ C I I I .  Rule 315 satisflea that requirement 

=Mil. R. Evid. 314 
'Change8 to the present Military Rules of Evidence are *&cared 8s 

fdawa: Deleted language 1s struck out, m w  languags is underlined. md relaested 
language is piaced between = signs. 
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Rule 314. Searches not requiring probable cause 

. . . .  
Ik) Searches based on reasonable suspicion. A person 
subiect to the code who is not actinn in caniunction with - .  
any law enforcement agencv except as pro\ided in 
paragaphs Ib 2 ar.d P of Mil R Evid 313. a id  who 
ha? chain.of.comand resoondbihs to ensure chit the 
conduct of aimher person scblect t o  the code meets the 
reqc-emerrs of d t a - y  discipline may search :tar other 
person or ius property If-  

i l l  he has reasonable grounds for believing that the 
search will produce evidence that the person has violated 
or is violating the law or military d e s .  regulations, or 
orders, and 

(21 he searches in a manner that is reasonabiv related 
to the nature of the evidence sought and not excessively 
intrusive in light of all the circumstances. 

(11 Other searches. A search of a type not otherwise . . . . 
Jus t  as T,L.O. authorized all teachers to search students "under 

their authority,"28' the proposed rule would allow a squad leader 
to search one of his men if he had the requisite suspicion. 
Language for the twmpronged reasonableness test of the proposed 
rule is modeled after the Court's opinion in T.L.O. Because the 
Court did not extend the exception to searches involving law 
enforcement agencies, the rule specifically excludes such searches, 
thus placing them back within the purview of Rule 316. However, 
the proposed d e s  do allow for limited isw enforcement involve 
ment in conjunction with inspections. 

C. RULE313 
The following changes are proposed to the inspection provisions 

of Rule 313,aes to make them conaistent with the proposed search 
d e s .  

"'106 s ct. st 743. 
-Mil R Ewd. S131bl. 
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Rule 313. Inspections and inventories in the armed forces 

(b) Inspections. When erformed m accordance with 11) 
and 12) below, an inspect- 
is1 an examination of the whole or Dart of a unit. 
orgsnization, installation. vessel, aircraft. or vehicle, in. 
eluding an examinstion conducted at  entrance and exit 
points, [- 
7 1  to determine and to ensure the secw 
rity, military fitness, or goad order and discipline of the 
unit, organization. installation, vessel, aircraft, or vehicle. 
An inspection may be designed [- 
k ]  to ensure that  any 
or all of the following requirements are met: that the 
command is properly equipped, Eunctioning properly. 
maintaining proper standards of readiness. sea or ~ I W O P  
thiness, sanitation and cleanliness, and that personnel are 
present, fit, and ready for duty. An inspection also 
include[s] an examination to locate and confiscate unlaw 
ful weapons and other contraband. An order to produce 
body fluids. such as urine, is permissible in ac- 
cordance with this rule. [P 

. . .  
, .  

. .  

. . . .  
amination is an inspection under this rule if- 

(1) it is conducted in accordance with an inspection 
plan clearly established by regulation. order or other 
directive from competent authority designed to inform 
those subject to being inspected of the standards they are 
to meet and of the generill time, place, manner, and 
frequency of inspections, such as whether they w T  be 
unannounced, and 

(2) tho method of examination is reasonably related to  
d e t e r w i n g  compliance wich the established standards 
and is not excessively intrusive under all the circum. 
stances. =Insmetions 1- 
-1 ;hall comply with Mil R Evid. 312, if ap 
plicable. Inspections may uniize any reasonable natural 
or technological aid, including aids luurnished or handled 
by law enforcement agencies, and may be conducted with 
or without notice to those inspected. Unlawful weapons. 
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contraband. or other evidence of crime located during an 
inspection may be seized.= 

le) Examinations involving individualized suspicion. If 
examination appears to have been prompted by individu. 
alized suspicion, such as when [w 
-: (1) the 
examination was directed immediately following a report 
of a specific offense in the unit, organization, installation, 
vessel. aircraft, or vehicle and was not previously sched. 
uled; 12) specific individuals are selected for examination; 
or (3) persons examined are subjected to substantially 
different intrusions during the same examination, the 
prosecution must prove by dear and convincing evidence 

that the examination was an inspection within the 

. .  

a g  of this d e .  or that d u n g  s ~ c h  an :yspecI:on 
reeonable supirion am3e ILstibmg the examination 
under Mil. R E\id 3!41k. if reasonable sus~ician arises 
during s valid ~nspection. a search may be authorized 
under Mil. R. Evid. 314 kr ! or kf2r despite the involve 
merit of a law enforcement mencv. orovided that 11s onlv 

I _ I  

role was tn k n l s h  or handle natural or technological aids 
during the inspection. 

These proposed changes, and those to Rule 314, provide a 
consistent means of determining the reasonableness of a govern. 
ment intrusion upon the privacy and property rights of military 
personnel, whether the intrusion is called an inspection or a 
search. For an intrusion to be reasonable under the proposed Rule 
313, it must be justified at the outset either by reasonable 
suspicion as defined in T.L.O. ,  or by adherence to other protec. 
tions provided in an established inspection plan. 

The proposed d e s  continue to use the labels "inspection" and 
"search." but they recognize that the only difference is the degree 
of suspicion involved. An "inspection" will not ordinarily involve 
any individualized suspicion at all, but wi l l  be based on a gensrd 
suspicion derived from the knowledge that standards are not 
ordinarily maintained unless compliance with them is frequently 
checked and enforced. On the other hand, the term "search" 
describes an examination prompted by reasonable suspicion, as 
defined in T.L.O., or by probable cause. 
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The proposed d e  deletes any attempt to distinguish searches 
from inspections on the basis of "purp0se."~8~ Accordingly, it 
converts the former definition of an inspection into illustrative 
language as a guide to the kinds of examinations which could 
qualify under the new standard. 

In T.L.0, the Supreme Court reaffirmed that when suspicion is 
not individualized "other safeguards" must ensure that individual 
rights me not subject to the unfettered discretion of the enforce. 
ment officer.2'0 The Court derived this rule from its inspection 
cases, the latest of which, Donovan u. Dewey.211 upheld an 
inspeetion scheme on the basis of the "other protections" 
provided in the authorizing statute. Those other protections 
included clear standards. an indication of when inspections were 
to be done, and a preclusion of excessive intrusions. 

The proposed changes to Rule 313 incorporate this approach. 
recognizing that almost without exception military units have 
established inspection plans that satisfy these constitutional 
standards. The proposed d e  incorporates the Dewey standards 
into a two-pronged reasonableness test for inspections similar to 
the proposed d e  for searches under the discipline exception. 

In addition to adopting a twmpronged test, the proposed 
change incorporates the provisions of the present contraband 
inspection rule into a new paragraph that specifically correlates 
inspections with searches under the discipline exception. The 
present contraband inspection d e  already recognizes that the 
essential difference between an "inspection" and a "search" is the 
degree to which suspicion has become individualized. 

For example, the present contraband inspection rule raises a 
presumption that an examination was a search rather than an 
inspection when "(1) the examination was directed immediately 
following a report of a specific offense in the unit . . . and was not 
previously scheduled." Such circumstances tend to show that the 
examination was conducted upon individualized suspicion. and 
also indicate that it was not conducted as part of an established 
inspection scheme. 

m%venianes involve accountin= for items of ~ r m e r t v  Lhst have lawfullv corne 
mto~rhe  i&&h of the &&&nt. Such llsrhgd arddone t o  pmrect t h l  0 m e 1  
from 1088, to protect the government from faliie dmi. and to enanre the ssfety of 
the matodiana and the puble. See Anderson, Inuentory Saareher. 110 Mil. L. Rev 
95, 102 118851. Boesuse vaWle mrpectiona, they have no enforcement pu'pom no 
changes are proposed to the mentory mlei 

' 9 0 5  S Cf at 744 n.8 
'"452 U.S. 694 I19811 
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The presumption that a search rather than an inspection has 
occurred is also raised when "12) specific individuals are selected 
for examination; or (31 persons examined are subjected to substan. 
t i d y  different intrusions during the s m e  examination." These 
circumstances would also strongly suggest that  the examination 
was motivated by individualized suspicion. 

The present contraband inspection rule provides that the 
presumption of irregularity can be overcome if the government 
proves a proper inspection by clear and convincing evidence. The 
higher burden in such situations compensates for the possibility 
that  an individualized examination could be conducted under the 
pretense that it was a proper inspection. 

Despite eliminating the purpose distinction. the new rules must 
deal with the same subterfuge problem. Even under the proposed 
rules. a commander could initiate an individualized examination 
without reasonable suspicion, under the pretense that it was part 
of an established inspection plan. Therefore the proposed rule 
utilizes the same presumption and elevated standard of proof as 
that  used in the present rules. The only difference is that under 
the proposed rule the availability of the presumption is not 
restricted to examinations for contraband and weapons. 

Additionally, the proposed rule anticipates that a legitimate 
inspection could uncover evidence that could prompt the inspect. 
ing official to make a greater-than-planned intrusion. The pro- 
posed rules contemplate that if the new evidence actudly sup. 
ports reasonable suspicion, an individualized search in compliance 
with the T,L.O. standards may be conducted without intemption. 
In such a case. the proposed ru le  requires the government to 
prove that either I l l  the entire examination was justified as an 
inspection, or 121 the individual examination was based upon 
reasonable suspicion, and that the evidence supporting such 
suspicion was discovered during a valid inspection. 

The clear and convincing evidence standard is necessary for 
both elements because it would be impossible to administer a 
different standard of proof for tho search than for the underlying 
inspection. Moreover, the possibility of pretense would be just as 
great. I t  would be just as easy to pretend that reasonable 
suspicion arose after an examination began as it would be to 
pretend that the whole thing was a prsplanned inspection. 

The proposed rule also addresses the situation where law 
enforcement personnel participate in a challenged inspection, 
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T.L.O. questioned whether the discipline exception applied when 
law enforcement agencies were involved in a search. The typical 
example of law enforcement involvement in military inspections is 
where the agency luurnishes and handles drug detection dogs. 

The proposed rules retain the provision allowing the use of such 
"natural and technological aids" during inspections, even when 
handled by law enforcement personnel, on the theory that the 
established regulations and inspection plans can and do provide 
the necessary safeguards to render such limited participation 
reasonsble. 

Therefore, because the nature of such participation is equally 
limited regardless of whether reasonable suspicion develops during 
the inspection. there is no reason why such limited participation 
should invalidate a TL.O:type search if reasonable suspicion does 
arise. The proposed rule therefore allows searches to proceed in 
such cases provided that the law enforcement agency does 
nothing more than furnish or handle the "aids" used in the 
inspection. 

D. RULE 316 
Rule 3 1 W a  explains when property can he seized. The fallowing 

addition to this rule will prevent any question about when 
property can he seized under the discipline exception. 

Rule 316. Seizures 

. . . .  
(dl Seizure of property or evidence 

161 Other property. , . . 
@J Temporary detention. . . . 

The standard for seizing property discovered during a discipline 
search was not discussed in TL.O.,  and would be unlikely to arise, 
except that  the present seizure rule specifies a probable cause 

*"Mil R. Evid. 316 
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standard for all seizures. Because an intrusion under the discipline 
exception requires only reasonable suspicion to be valid, the 
proposed change simply carries the 8ame reasonableness standard 
through to a resulting seizure. 

X. CONCLUSION 
In E d ,  Fimmano, and Stuchey the Court of Military Appeale 

struggled with the difficulty of applying civilian fourth amend. 
ment etandarda to  military commandera. In Stuckey the court 
ultimately retreated from attempting to apply the constitutional 
d e s  created for civilians. and risked friction with the Supreme 
Court by interpreting the amendment itself to allow what had 
formerly been allowed under the "separate constitutional stan. 
dards" approach to military law. Nevertheless, the theory of 
Stuekey eventually did curtail previous practice by concentrsting 
search authorization power in the commander27s when traditional 
practice had been to  allow delegation.2" 

Nevertheless, the Supreme Court's recently announced discipline 
exception not only fits the military perfectly, but provides the 
means of resolving several practical problems and of placing the 
military within the generally applicable provisions of the fourth 
amendment. This would, in turn, resolve any differences between 
the Court of Military Appeals' interpretations of the amendment 
and those of the Supreme Court. 

The discipline rationale of T.LO. would allow any military 
leader within a chain of command to order or conduct a search of 
his direct subordinates or their property. The proposed d e s  
implement this provision. Of coume, if the services desire to 
regulate this authority, they may do so. 

Adoption of the proposed rules would provide a consistent 
approach in dealing with government intrusions upon the privacy 
and property rights of military personnel. The key would be 
whether the intrusion was reasonable at  its inception, and 
whether its scape was reasonably related to the justified purposes 
for which it was initiated. Such an approach is clearly in line with 
Madison's injunction in the Federalist to first assess the need for 
a governmental power, and then to ensure that it was not 
extended too far.z7b I t  is also easily understandable by "lay" 

"'See United Stater V. Kdseheusr. 11 M.J. 373 !C M.A. 19811. 
*'IIB Q u h .  Some C o m p d n o n ~  Between Courla.Mw&I and CXuil~nn Pmcnes, 

"'Ssss The Federalist RO I 1  !J Madison). 
46 Md L. Rev. 77. 92 119691. 
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commanders, and avoids the artificial "purpose" distinctions that 
exist under the present d e s .  

The discipline exception would also prevent the kind of t e c h .  
cal difficulties experienced in the Brown case in 1963, when Judge 
Latimer concluded that the commander would have been derelict 
in his duty if he had not conducted a search, although he did not 
have a level of suspicion equal to what the Supreme Court had 
defined in a civilian context to be "probable cause:' 

Furthermore, the proposed d e s  would resolve the problem of a 
commander having to stop and contact his next higher cam. 
rnander every time something came up during an inspection that 
gave him reasonable grounds to believe he would find evidence of 
an offense if he dug a little deeper, or looked somewhere he hadn't 
originally planned on. 

The rationale for the T.L.O. exception now offers an approach 
for determining the reasonableness of an intmsion upon the 
privacy, and property rights of military personnel that is itself 
consistent and reasonable. Moreover, by applying it, the military 
can finally complete the job of placing military search and seizure 
law squarely within the generally applicable interpretations of the 
fourth amendment. 
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RULE FOR COURTS-MARTIAL 707: 

COURTS-MARTIAL SPEEDY TRIAL RULE 
by Major Chris G. Wittmayer' 

In the 1984 revision of the Manual for Caurts.Martial, the 
President' has promulgated a new speedy trial rule for military 
justice practice, Rule for Courts.Martial IR.C.M.1 107. Rule 107 
requires that an accused be brought to trial within 120 days after 
imposition of pretrial restraint or notice of preferral of charges, 
whichever is earlier.2 The rule also provides, however, that  certain 
periods of time are excluded from the 120 day periad.3 The 
remedy if the Government fails to timely bring an accused to trial 
is dsmissai of the charges with prejudice.* The ruie also contains 
0 ninety day provision: no accused may be held in pretrial arrest6 
or confinement in excess of ninety days.8 

THE 1984 MANUAL FOR 

I":;:2:*,$2;; p$;',i,py;e yAp;;;e A;;:;d 
Stares Army. Formerly assigned is Lmgstim Attorney. Lirigaiion Diviwn. Offlee 
of The Judge Advocate General, 1931 to 1986. Chief Defense Counsel and T n d  
Counsd 2d Infantry Di\iran, K m e ~ .  1979 to 1980. Chef of Criminal Law Chid 
Tnd Cdumel and Chief of Legal A S J L S I ~ ~ .  Offlee of the Staff Judge A d k s r e  
1 s t  Infantry Diviwn and Fort Riley, Fort Rlley. Kansas. 1977 to 1979 Served 
varmus mignments as an Armored Cavalry and YJltary Inteihgence Officer 
1970 to 1974. B.S.. United S t a m  Yihtary Academy 1970 M S Flarlda Inst& 

34th Judge Advocate Offleer Beam Course. 1977. Member of the bar of the State 

tr8z;;Eh ;:; ~ d ~ a , i ~ f ~ ~ ~ ~ ~ d ~ ~ ~ ~ ~ ~ * ~ l ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~  

of Texan. 
'The Manual for Courts-Martial. United State$. 1984 [heremafter M C I .  19843 

is  pmmuigsted by eremfive order of the Praaident. Exec. Order No. 12473. 3 
C.FR 201 119851. under the authority of the President a i  Commander m Chef of 
rhe armed foreeQ, U.S. Const. art. 11, $ 2, GI. 1. and m d u  the Uniform Code of 
MLtary Justice. 10 U.S C. 46 801.940 119821 [hereinafter UCMJ] 

'MCM. 1984. Rule for CaurbMania l  707181 lhsreinafter R C.M.1 
' 9  c M ,"ll?i . . . ,-,. 
'R C M 707181 and analysis. The 1984 Manual for CourteMBrtial b a r g u e d  

wJlh three tiers of euthonty: the binding d e s  for courts-martd promvieated by 
BXBCYLLV* order of the Preildent. B nonbindmg 'dismsnon" promuigatsd by the 
Department of Defense which aeeompanm w h  _le and an ~ x t ~ n s ~ e  "andyad 
(iec~mn that Sets forth the nonbinding VLWO of the drafters Sea MChl. 1984. app 

"'Arrmf'' m milifiuy practice i s  a type of pretrial IBstraYlt under whch B person 
i s  dlreeted to remain withn speeified limits. such *is the s e e u s d a  room m the 
barracks R.C.M. 3041sl131 A person m the statui of arrest LS prsoluded from 
performng h U  MLtary dutiei Id Arrest i s  rarely used. ' 'Resnciim' '  under 
R.C M 304iali21 to  less ~ n e r m s  specifled Lmlr 18 common. A dewice member 
under restlietion' normally performs hS 01. her U l u d  mrlitary duties. R C M .  
SO4lallZI. 

&RC >I. 707ldl. 
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R.C.M. 707 is based7 on the American Bar Aasociation Stan. 
dards far Criminal Justice on speedy trials and is a significant 
change in military practice. The 1969 Manual for Courts-Martial 
did not set a specific time period for bringing an accused to trial. 
This article will review R.C.M. 707 to determine its intended 
meaning and examine the decisions that have Construed it since 
August 1, 1984, when It took eff8ct.s Problem wenu in the rule 
and errors of courts in con#truing the rule will be discussed. 

I. THE 120 DAY RULE AND 
TRIGGERING EVENTS 

R.C.M. 707 requires that an accused be brought to trial within 
120 days after notice of preferral or imposition of pretrial 
restraint, whichever is  earlier. Specifically, R.C.M 707la! 
states: "The accused shall be brought to trial within 120 days 
after the earlier of: (1) Notice to the accused of preferral of 
charges under R.C.M. 508: or 12) The imposition of restraint 
under R.C.M. 304(a112!.(4!." 

"Notice , , . of prefenal of charges under R.C.M. 308" occurs 
when the immediate commander of the aceused informs, or 
"causes" the accused to be informed of the charges that have 
been preferred.10 "Referral" of charges is the act of formally 
charging a suspect with specific offenses." Notice of preferral is 
t o  occur "as soon as practicable" after preferral of chargesI2 and 
should typically occur the same day as preferral or the next day. 

"[Rlestraint under R.C.M. 304(s112!.(4)" includes three of the 
four kinds of pretrial restraint recognized in the Manual "restric. 
tion" to specified limits, "mes t , "  and pretrial "confinement."13 
When first promulgated, the 120 day rule was also triggered by 
restraint under R.C.M. 3041a)ll1, called "conditions an liberty."14 
Conditions on liberty is defined as "orders directing a person to 
do or refrain from doing specified a ~ t 9 . " ~ 5  Conditions on liberty 
would include an order not to go to  the scene of an alleged offense 
or not to approach an alleged victim or potential witnssses.'6 

R.C M 707 analysis 
WMdBrds for Criminal Jwtlee 119781 
'See Exec. Order No 12413, 3 C.F.R 201 
" R  C.M 3081a1 

"R.C.M. 3081al. 
'R.C.M 304. 
'R.C.M 707 andyslli. 
lR.C.M 3041a11ll 
'R C M 304 dncussion. 

"R.C.M ao7. 
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Conditions on liberty as a specific type of pretrial restraint was 
first named and defined in the 1984 Manual.17 Change 2 to the 
1984 Manual for Courts-Martial removed conditions on liberty as 
a type of restraint that  triggered the running of the 120 day 
nrle.18 The amended analysis to rule 701 states the change was 
made because the "minimal infringement on liberty imposed by 
[conditions on liberty] . . . [does] not warrant imposition of the 
speedy trial requirements."'Q 

R.C.M. 707 applies to all trials by courtsmartial, regardless of 
the level of court, he it summary court-martial. special court. 
martial, or general court-martial.20 

Delay from the time of an offense to preferral of charges or 
imposition of pretrial restraint is not considered under R.C.M. 
701.21 The statute of limitations provides time limits that apply 
to this earlier period.l* Delay before imposition of restraint or 
preferral of charges can also raise an issue of the denial of due 
process.23 

11. REVIEW AND CRITIQUE OF THE 
TRIGGERING EVENTS OF R.C.M. 707(a) 

R.C.M. 7071al's statement of the general 120 day rule and the 
triggering events of notice of preferral or imposition of restraint 
present few problems. The specified triggering events do, how 
ever, raise issues on the coverage of the rule in three 
circumstances: when notice of preferral is significantly delayed 
after preferral of charges, when restraint is imposed without 
authority, and when "administrative" restraint i8 imposed. The 
1986 change to the rule, which removed "conditions on liberty" 
from the list of restraints that  trigger the speedy trial rule, also 
merits discussion. To date, one court of military review opinion 
has addressed an issue on the triggering of the rule: When does 
the 120 day period begin if B service member is first restrained by 
civilian authorities on civilian charges?l' 
"R.C M 304 analysis. 
"R.C.M. 707 malyeis. 
' I d .  

' I d  
M 701 dirmsaion and analysis. 
M 707 diseussmn 
M 107 drscv~rion and analysis. sea also United States V. Manon, 401 U S  

307 118711 i t h e  Suth Amendment speedy Lnal pmvision has no apphcstion until 
the putative defendant in some way becomes an 'accused ": prior t o  that rime, the 
requirement of due pr0eesa provides proteetian!. 

"Unlted Statal  Y. Cumminga, 21 M.J. 987 1N.M.C M.R 19861. 
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A. DELA YED NOTICE OF PREFERRAL 
One potential problem area arises under R.C.M. 707lal when 

there is a significant delay from preferral of charges until notice 
to the accused of preferral. Delayed notice of preferrd should be 
uncommon, but it does This delay would not be counted 
within the 120 day period, even though charges have been 
brought. When the delay in giving formal notice of preferral is 
significant, and when the accused or others learn of the charges 
before formal notice, policies underlying the right to a speedy trial 
would be implicated. As the Supreme Court has noted in the 
context of the sixth amendment, the right to a speedy trial 
protects an accused from the anxiety of unresolved charges and 
from "public scorn.''25 Because of the possibility of delayed notice 
of preferral, and with little change in the general effect of the 120 
day rule, it might be better if the mle ran from preferral of 
charges rather than from notice of preferral. 

An opposing concern would arise in the add case in which 
charges were preferred. but were not promptly forwarded to the 
chain of command for timely processing, as when a victim subject 
to the Uniform Code of Military Justice prefers charges.3' This 
concern, however, is par t idy  undercut by the requirement that  a 
p r s o n  preferring charges sign the charges under oath before a 
mmmissioned officer authorized to administer This odd 
preferral situation might also be handled by dismissal of the 
charges and a new preferral of charges after the immediate 
commander's preliminary inquiry,lg or through application of the 
residual exclusion from the 120 day period for "goad C B U S ~ . ' ' ~ ~  

These provisions will be discussed later. 

e.#,  United States Y. Gray 21 M J 1020 iY.M C X R  1 lnotice of preferral 

*Dickey V. Florida 395 U.S 30. 41 119701 IBreman J ,  concurrlngl: me a180 
hrte, J ,  cmcurrmgl, United States I 

oenvrd 15 days after preferrdl. pentton gmnted. 23 Y J 285 IC M X 19561 

Barker V. Wlngo 901 US.  514,  531 119721 

p r e & q - m q u l y  inlo B report of an offense. R C . M  3d3 and 301 Nevertheless 
any person subject to the Uniform Code of Mhta ry  Jusrice ma) p'efer charges 
R.C.M. 907. Uniled States Y. Gray. 21 >I J lo20 IS hl.C M R.I. prli t ion armfed 
23 M d 285 IC M A 19861 notes this concern "lAlnv oerson iubiect t o  the UCMJ . . , .  ~~ 

c a r  prefer charges, but such preferrd doer not signal the G ~ v r r n m e n l ' r  institution 
of formal charges'' 21 M J. at  1024 lernphasis by the courtl. 
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B. IMPOSITION OF 
ADMINISTRA TIVE RESTRAINT 

Another potential problem are8 concerns the imposition of 
"administrative restraint."s' R.C.M. 304Ih) recognizes that limita- 
tions may be placed on service members for purposes other thau 
military justice. Examples include restraint for operational or 
medical reas0ns.3~ Adminirrtrative restraint does not trigger the 
120 day rule. Courts, however, should closely scrutinize any 
restraint imposed on a soldier pending trial to determine whether 
it serves purpose wholly independent of military justice or 
whether it substitutes for pretrial restriction. arrest or confine 
ment. 

C. IMPOSITION OF PRETRIAL 
RESTRAINT WITHOUT AUTHORITY 

A third potential problem area under R.C.M. 10Ila) involves 
pretrial restraint imposed without authority.93 Imposition of 
pretrial restraint under R.C.M. 304 requires action by proper 
authority. Any commissioned officer may order the pretrial 
restraint of any enlisted person.34 A commanding officer may 
delegate authority to impose pretrial restraint on enlisted persons 
to noncommissioned officers.35 Superior authority may also with. 
hold authority from subordinates.36 An issue arises when a soldier 
is placed under pretrial restraint by a person who does not have 
authority under R.C.M. 304 to impose the restraint. An example 
would be when a noncommissioned officer, the soldier's platwn 
sergeant for instance, orders the soldier to remain within some 
specified limits pending investigation of an alleged offense. The 
soldier complies with the restriction, but the sergeant had no 
delegated authority to impose the restriction. or the commander 
had specifically withheld authority. Restraint "under R.C.M. 304" 
was not imposed. but the effect on the Soldier's freedom of 
movement was the same. In these circumstances, the 1'20 day nrle 
should be triggered. The commander can insure he or she is aware 
of any pretrial restraint by personally directing any restraint that  

"R.C.M. 3041hl. 
"Id 
'This mme IO noted in Criminal Law Dwisron. The Judge Advxata GsneraPa 

SFhml, Army. The 1981 Manual for Courts-Mom'aL Swnificant Chnnges and 
Pofennd Irruea. The Army Lsuyer, July 1984 a t  1, 20 

"'R.C.M. 3041b1121 
"R.C.M 304lbl131 
'R.CM 3011b1l41 
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is appropriate when charges are being considered or advising the 
suspected soldier and the chain of command that no restraint will 
be imposed 

D. REM0 I'LVG "CO.VDITI0.V.S 0.V LIBERTY" 
FROM TRIGGERI.VG THE RLZE 

The analysis to the 1986 amendment of R.C.M. 707, which 
eliminated "conditions on liberty" as an event triggering the 120 
day rule, states that the change w a  made "because the minimal 
infringement on liberty imposed by such conditione , . . [does] not 
warrant imposition of the speedy trial  requirement^."^' The 
analysis cautions. however. that when a greater restraint such as 
restriction, is "erroneously denominated as a condition an lib- 
erty," the speedy trial rule will apply.38 Another hkely reason 
underlying this change was that the Government lost cases on 
speedy trial issues when orders amounting to conditions on liberty 
were imposed and no one realized the speedy trial rule had been 
triggered.Jg 

This change is a reasonable policy choice, given the minimal 
restraint generally involved. I t  is arguable, however, that a 
preferred solution, which would have retained the clarity of 
having all four recognized types of restraint trigger the rule, 
would be the education of commanders and prosecutors to be alert 
to speedy trial requirements and their triggering events. As now 
drafted, a suspect under particularly onerous conditions on liberty 
that do not rise to the level of restriction would have no speedy 
trial protection under R.C.M. 707, even though significant liberty 
interests may be impinged. An example of an onerous condition 
on liberty not amounting to rescrietion would be ordering a 
soldier to move out of family quarters and to stay away from his 
family in a caae in which an offense is alleged against a family 
member.40 Given the possibility of such restrictive conditions, it is 
at  least arguable chat ths speedy trial requirement of R.C.M. 707 
should apply to conditions on liberty. 

"R.C M 101 analysiri ICZ, 16 M8y 19861. 
II  I_) 
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E. CASE ON CIVILIIANRESTRALVT 
In  United States u. Cummings." the Navy-Marine Court of 

Military Review addressed the isme of when military accauntabil. 
ity under the 120 day rule begins if B service member is initially 
confined by civilian authorities on civilian charges. The court 
stated that time does not begin to run under the 120 day d e  
until notification to the military of the service member's availabil. 
ity and a reasonable time thereafter to arrange for transportation 
to service confinement fa~ilities.'~ In Cummings, the court marked 
military accountability from the day after the military received 
notice that Cummings was available for pick.up by military 
authorities.48 From that time, Cummings was being confined by 
civilian authorities based on possible military charges and mili. 
tary authorities were aware of the confinement. In essense, 
military pretrial restraint within the meaning of the 120 day d e  
began when Cummings was held for the military and with the 
knowledge of military authorities. 

111. COUNTING THE 120 DAY 
SPEEDY TRIAL PERIOD 

In counting the 120 days of the speedy trial period. the day of 
the triggering event, notice of prefemd or imposition of restraint. 
is not counted, but the day the accused is brought to trial is 
counted 

The date on which the accused is notified of the preferrai 
of charges or the date on which pretrial restraint is 
imposed shall not count for purpose of computing the 
time under subsection (8)  [the 120 day period] of this rule. 
The date an which the accused is brought to trial shall 
COU"t.44 

In computing speedy trial periods, calling the day of the 
triggering event "day zero" can aid clarity. 

An accused is "brought to trial" within the meaning of the rule 
when "a plea of guilty ia entered to an offenae; or , , , presentation 
to the factfinder of evidenw on the mnriti benlno."4~ 
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When multiple charges are brought aganst an accused at 
different times. the rule provides a separate speedy trial period 
for each charge: "Mult$le charges. When charges are preferred at 
different times, the inception for each shall be determined from 
the date on which the accused was notified of preferral or on 
which restraint wa8 imposed on the basis of that  offense."le 

In a more difficult and problematic provision. the rule 
states: "Inception. If charges are dismissed. if a mistrial is 
granted, or-when no charges are pending-if the accused is 
released from pretrial restraint for a significant period, the time 
under this rule shall run only from the date on which charges or 
restraint are reinstituted."47 

IV. REVIEW AND CRITIQUE OF THE 
COUNTING PROVISIONS OF THE 

120 DAY RULE 
The counting provisions of the rule for determining when the 

speedy trial period begins and the end of the period when the 
accused is brought to trial are straightforward and clear. One 
case, from the Army Court of Military Review, has construed the 
multiple charge provision. The "inception" provision is difficult 
and raises substantial problems. 

A. MULTZPLE CHARGES 
Under the rule. when multiple charges are brought at  different 

times there is a separate speedy trial period for each charge. The 
separate speedy trial "elock~ r u m  from the earlier of notice of 
preferral of the charge or from imposition of restraint based an 
the offense that underlies the charge. This fairly clear provision 
WBS discussed by the Army Court of Military Review in United 
States V. Bodon.de Army Private Boden waa apprehended and 
confined pending trial for several drug  offense^.^^ Two charges 
against Boden were preferred the day after Boden was put m 
pretrial confinement. but an additional charge was not preferred 
until a month and a half later.60 The original charges were not 
brought to trial within the speedy trial period. counting from the 
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imposition of pretrial confinement, and were dismissed.s1 The 
additional charge. however, was timely brought to trial if time 
was counted only from the notice of preferral of the additional 
charge. 

In considering these facts, the court stated, first, that  the 
separate clock provision for multiple charges daes not apply to 
cmes in which there is pretrial confinement.'Q The court also stat. 
ed that when there is pretrial confinement, Government account. 
ability begins an the date "the government has in its possession 
substantial information on which to base preferral."63 The court 
found in Boden that the Government possessed "substantial 
information" on which to base preferral of the additional charge 
at  the time Boden was confined on the original charges. Thus, the 
additional charge was also beyond the speedy trial period.5' 

The conclusion in Boden that the additional charge was also 
beyond the speedy trial limit appears correct, but the statements 
of the court in reaching that conclusion lack clarity. The correct 
analysis, from the language of the multiple charge provision, 
would be that Boden's pretrial restraint was in part "imposed on 
the basis"65 of the offense that resulted in the later additional 
charge, as well 8s being based an the original charges. Thus, time 
should mn for all the charges from the imposition of restraint. 
The fact that  the Government possessed "substantial information 
on which to base preferral" at  the time restraint was imposed 
indicates this information formed a basis for the restraint. When 
the Government has information that contributes to a conclusion 
that restraint is necessary, Government accountability should run 
from the imposition of restraint, not from a later preferral. I t  is 
not correct to conclude, however, that  the multiple charge 
provision daes not apply to eases involving confinement. If 
infomation concerning an additional offense is not known to the 
Government when confinement or other restraint is imposed, a 
separate clock for a later charge could properly run from the 
earlier of notice of preferral of the additional charge. or from the 
time when information was known to the Government which 

"Id. Boden involved the 30 day pmvibim of R.CM. 707idl. which appiisa when 
M acmuled is in pretrial m e i t  or confinement. The appllcstlon of the multiple 
ehuge  proviaion of R C M .  70libl141. howsver, should be the same undar th. 120 
day mi$ when lesser pretrial remaint ie mvolved. 

"21 M.J. at 917 
"Id at 318 
"Id 
"R.C.M 7071bli41. 
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contributed to continued confinement or restraint. 

B. THE "INCEPTION" PRO VISION 
R.C.M. 7071bIl2) states: "Inception. If charges are dismissed, if 

a mistrial is granted. or-when no charges are pending-if the 
accused is released from pretrial restraint for a significant period, 
the time under this rule shall run only from the date an which 
charges or restraint are reinstituted." 

The analysis to the rule state6 this provision is based an ABA 
Standards $8 12.2.21b) and /cl.sa ABA Standard 1 2 2 . 2 ,  captioned 
"When time commences to run," reads in pertinent part: 

The time for trial should commence running, without 
demand by the defendant, a8 follows: 

, . . .  

Ib) if the charge was dismissed upon motion of the 
defendant and thereafter the defendant was held to 
answer or charged with an offense, then the time for trial 
should commence running from the date the defendant 
was so held to answer or charged . . . or 

IC) if the defendant is to  be tried again following a 
mistrial . . . then the time for trial should commence 
running from the date of the mistrial . . . .e7 

The commentary to the ABA Standard indicates that under 
this standard, time begins to run "anew" and is not merely tolled 
and later restarted.SB In other words, time is restarted a t  zero 
under the prescribed circumstances. This apparently is the mean. 
ing of the R.C.M. 707(b)(21 language "time , , . shall run only 
from"5g the stated events. This result would be clearer if the rule 
were phrased "time . . . shall be restarted at  zero'' instead of the 
c w e n t  "time . . . shall run only from . . . . "  Apparently then, 
R.C.M 707(b)(21 lets the Government restart the speedy trial 
clock at  zero under certain circumstances. 

1. Restart After Dismissal of chorges. 

The first of the circumstances that permit the Government to 
reitart the period in if "chargen are dlnmiened."~~ If charpn are 

*R.C M. 107lbll2l mLIyi8. 
"Standards for C n m d  Justice 8 12-2.2 110781 
"Id. commentary at 24. 
*RC.M. 707lbil2l lemphssii iddedl 
'RC.M. 1071bll21 
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dismissed. time shall be restarted at  zero "from the date on which 
charges or restraint are reinstituted."S' But should time be 
restarted at  zero if dismissal is at  the instance of the Government 
or if restraint continues? ABA Standard 5 12.2.2ibl provides for 
the speedy trial clock to restart at  zero only if charges are 
dismisssed "upon motion of the defendant."ea The commentary 
notes that under the ABA Standards, dismissal an motion of the 
prosecutor merely tolls the running of the time.63 The danger 
noted in the commentary and present in a straightforward reading 
of R.C.M. IOlib)i21 is that the Government can restart the clock 
nt zero by the "simple device of dismissal and recharge."6' The 
analysis to R.C.M. 707ib)iZ) notea the change from the ABA 
Standard and states that no distinction is made whether the 
defendant or the prosecutor moves for dismissal. or if the 
dismissal is at  the instance of the convening authority.66 If the 
speedy trial rule of R.C.M. 701 is to have any effect, however, the 
Government should not be permitted to restart the clack a t  sera 
where dismissal is at  the instance of the Government and 
substantially the same charge is brought later based on substan- 
tially the same facts previously known to the Government. 

Dismissal of charges also should not restart the speedy trial 
period if restraint continues. The awkward phrasing of the d e  
that if charges are dismissed, time shall run "from the date on 
which charges or restraint are reinstituted' confuses this point. 
To clarify this. the rule should be redrafted to read that time shall 
run "from the date on which charges are reinstituted or, if 
restraint continues, from the date on which restraint wns origi- 
nally imposed." 

2. Restart Afte? a Mistriel 

The second circumstance that permits the Government to 
restart the clock nt zero under R.C.M. 107ib)(2) is "if n mistrial is 
grantd."ee If a mistrial is granted, the time shall be restarted at  
zero, and again the language, "from the date on which charges or 
restraint are reinstituted."e7 

' .Id.  
"Stmdardi for Crimind Juitice 4 12.2.2!bl 119781. 
"Id. Eommentw I t  24 
"Id. 
YR.C.hl 707!bIl2l y ~ d y e i ~ .  In milit- practics, ths convsnini authority, with 

"R.C.M. 7071b1121. 
"Id. 

the advise of the staff judge advocate. e x ~ ~ c i i e i  pmecutotid d i l imt im 
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The ABA Standard provides that "following a mistrial" time 
should run "from the date of the mistrid."68 This language of the 
ABA Standard is much clearer than R.C.M. 7071bliZl. The R.C.M. 
707ibK21 requirement to restart the time when "charges or 
restraint are reinstituted" simply does not follow from a mistrial 
A mistrial in military practice has the effect of withdraxing the 
charges from the court.martial,e8 but the charges do not nsed to 
be reinstituted by a repreferrai: the same charges can be brought 
to trial before a new court.martial.'o AS with dismissal, restarting 
the speedy trial period after a mistrial also is not appropriate if 
restraint continues. More appropriate language for the rule, 
tailored for the circumstance of B mistrial, would be that if a 
mistrial is panted, time shall run under the rule from "the date 
of the mistrial or, if restraint continues, from the date on which 
restraint was originally imposed.'' 

3. Restart When Restraint is Lcfted Pn'or to Preferre1 

The third phrase of R.C.M. 7071b112l permits the Government to 
restart the speedy trial clock at zero "when no charges are 
pending-if the accused is released from pretrial restraint for a 
significant period."" Time then shall be restarted at  zero from 
the date. and again we see the phrase, "on which charges or 
restraint are rein~tituted." '~ No similar provision appears in the 
ABA Standards and nothing in the ru le 's  discussion or analysis 
explains the provision. The apparent meaning of the provision is 
that  if no charges are pending against a suspect, and if the 
suspect is released from pretrial restraint for a "significant 
period," then time shall be restarted at  zero on the date charges 
are brought or restraint is reinstituted. The policy analysis would 
be that since no charges are yet pending. no speedy trial concern 
is yet raised by unresolved charges. And, while speedy trial 
interests are implicated by the initial imposition of restraint. 
those concerns dissipate when the suspect is released from 
pretrial restraint for a significant period of time. Thereafter, 
speedy trial interests are not again raised until a new triggering 
went occurs: the bringing of charges or new pretrial restraint. 
Clearly there is sense to this policy choice of the rule. 

On the other hand, it could be argued that the speedy trial 
oeriod should run from the time restraint of significant duration 

"Standards for C r m n d  Justice 5 12-2 21cl 119181 
"R C M 915lei l l l  
'OR C.M 915iclll1 d~scussmn, R C M 915ic1iZI 
"R C M 707111121 
"Id 
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is imposed, without an opportunity for the Government to restart 
the period at zero. If restraint of significant duration is impoaed 
on a suspect, that restraint must be supported by probable cause 
that the person committed an offense triable by court.martial. If 
the restraint is properly supported, charges are also supported, 
m d  starting the clock with the restraint without an opportunity 
to restart the clock by lifting the restraint would ensure charges 
are timely brought when restraint is imposed. The d e ,  a8 
drafted. however. has made a different policy choice. Accepting 
this policy choice, however, still leaves significant problems with 
the d e .  

The first problem is again with the closing phrase that time 
shall run "from the date on which charges or restraint are 
reinstituted." These conditions again simply do not follow from 
the predicate that no charges are pending and restraint is lifted 
for a significant period. The language should be tailored to tit the 
predicate and read that time shall run "from the date on which 
restraint is reinstituted or charges are brought." This awkward 
language of the rule stems from lumping together the three 
circumstances of dismissal. mistrial, and the lifting of restraint 
h t o  one sentence ending with the conclusion that t h e  shall then 
run only from the date on which "charges or restraint are 
reinstituted." As suggested above, this concluding phrase should 
be tailored to fit each of the three initial circumstances and the 
d e  restructured into three related, but discrete elements. 

Three appellate military courts have applied this third aspect of 
R.C.M. 707(b)i21. In United States v .  Hulsey.78 Air Force Staff 
Sergeant Hulsey was ordered to live in the barracks and not to go 
to his on-base family quarters pending investigation of allegations 
of sexual misconduct with his children.74 This "condition on 
liberty" started the running of the 120 day speedy trial period ae 
i t  was imposed prior to the 1986 amendment that removed 
Conditions on liberty as a triggering went.  Approximately two 
months later, Sergeant Hulsey was permitted to resume living in 
his family quarters.75 Five days later, however. medical authori. 
ties intervened out of a concern that Sergeant Hulsey might 
repeat his sexual misconduct and Hulsey was again ordered to 

"21 M.J. 711 IA.F.C.M.R. 18861. 
.,Id. 
"Id. at 718. 
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live in the barracks.'S Charges were preferred against Hulsey a 
week after restraint was reimposed." 

Applying R.C.M. 7071b1i21 to these facts. the Air Force Court of 
Military Review found that Hulsey's release from pretrial re- 
straint was "not a subterhge designed to circumvent R.C.M. 
707." but an honest effort to permit him to return to the family 
residence.78 The court also found that the fiveday period of 
release from pretrial restraint was a "significant period' within 
the meaning of R.C.M. 7011b1121. Thus, the Government's account. 
ability under the speedy trial rule would be restarted at  zero from 
the next triggering event: when pretrial restraint was reinsti- 
tuted.'@ 

Two important paints concerning R.C.M. 7071b1121 can be 
gleaned from Huisey. First. the court added a requirement to the 
rule that there be no "subterfuge designed to circumvent R.C.M. 
707" by the Government. In adding this additional element. the 
court recognized the danger that the Government could manipw 
late the rule by lifting pretrial restraint prior to bringing charges 
and, t h m  reatart the speedy trial clack at  zero. A further danger 
in the rule is that  the Government might not only lift restraint in 
order to avoid the rule, but would intentionally delay bringing 
charges in order to insure a "significant period' of time had 
passed. In effect, the Government can manipulate the rule and 
benefit by further deiaying a case. 

The second point of importance from Hulsey is the court's 
approach to determining whether the period when restraint is 
lifted is "significant." While the court did not fully discuss its 
conclusion that five days was a "significant period." one factor it 
apparently considered important was the honest motivation of the 
Government. Since the motivation of the Government in lifting 
the restraint on Hulsey was genuine, Hulsey could reasonably feel 
the restraint would not shortly be reimposed and his anxiety 
would be lessened. The fact that medical authorities intervened 
shortly thereafter did not undercut this lessening of the anxiety 
int8re.t during the fiveday period. The medical concerns were 
apparently unexpected. Later. while charges were pending trial, 
Hulsey's restraint was again lifted and he was permitted to return 
to his family quarters. Here, what constituted a "significant 
period, depended not only on the length of the period. but an the 

' l id.  
.'Id 
.'Id 
.*Id 
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circumstances of the lifting of restraint. In policy terms the 
question is: are the circumstances and duration of the lifting of 
restraint such that the speedy trial concerns of anxiety and 
limitation on liberty are lessened to the extent that the speedy 
trial clock should return to zero? If so, the release from pretrial 
restraint is for a "significant period." Regardless of the &cum 
stances of release, however, five days seems quite short to be a 
"significant period." 

The Navy-Marine Court of Military Review applied R.C.M. 
7071b)IZl in United States u. Gmy.80 In this case, marine Private 
Gray was placed in pretrial confinement the day he assaulted 
another marine.81 No charges were immediately preferred After 
approximately a month in pretrial confinement. Gray was re 
leased.@* Not until a month after his release from pretrial 
confinement were charges preferred.83 For some reason not 
reported in the opinion. notice of preferral of charges did not 
occur until approximately two weeks after preferral.8' Gray was 
thus released from pretrial confinement for about B month until 
preferral, and 47 days passed after release from confinement to 
notice of preferrai.05 

The issues before the court in Gray were whether this one 
month period of release from confinement prior to preferral or the 
47 days prior to notice of preferrai wa8 the pertinent period and 
whether the period was "significant" under R.C.M. 7071b)(2). The 
bvlk of the court's opinion discusses whether charges are "insti- 
tuted" upon preferral or upon notice of preferral. The language of 
the rule, which the court noted was "awkward,"ae is that  time 
shall run from the date an which charges are "reinstituted."a' 
Since no charges had yet been brought, the d e  must mean when 
charges are "instituted." The question then is, are charges 
"instituted' upon preferral or upon notice of preferral? Beeauae 
"preferral" is the act of charges being brought against a 
suspect,e8 it would seem that charges are "instituted" upon 
preferral. The court noted, however that any person subject to the 
Uniform Code of Military Justice could prefer charges, and thus 

'21 M d 1020 1N.M.C.M.R.I. pention gmnld,  23 M.J 285 IC M.A 1986). 
I l d .  at 1021. 
"Id.  
" Id .  BL 1021 
-Id. at 1021. 
" Id .  at 1021. 
"Id. at 1022. 1023. 
"RC M. 707ibiiZl. 
*R.C.M. 307. 
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preferral "does not signal the Gouernment's institution of formal 
charges."89 "Command formalization" of charges, the court con. 
cluded, occurred upon notice of preferrd.Qo Thus, charges are 
"instituted" within the intended meaning of R.C.M. 7071h)l21, 
according to the court upon notice of preferral, not upon 

Having resolved that the period at  issue was fortyseven days, 
rather than a month, the court turned to whether the time was a 
"significant period." The court first noted that the defense had 
presented no evidence of improper motive on the part of the 
Government.02 Also, the court found preferral was appropriately 
delayed until medical reports were received an the severity and 
permanence of the injuries inflicted on the assault victim.Qg Given 
these circumstances. the court concluded the fortyseven days was 
a "significant period, and the Government could restart the 120 
day speedy trial period s t  zero. 

Gray illustrates the potential problems associated with delays 
between preferral and notice of preferral. I t  is clear under R.C.M. 
1011a) that the initial mnning of the 120 day speedy trial period is 
from "notice to the accused of preferrd of charges."94 I t  is less 
clear from the language of the "restart at zero" provision of 
R.C.M. 7071b112) that time is restarted upon notice of preferral 
rather than upon preferral. Since the vast majority of cases begin 
with preferral of charges by the accused's immediate commander. 
the sounder choice would seem to be that preferral should be the 
time to start the speedy trial period, and to restart it under the 
stated circumstances of R.C.M. lOllb1121. This would provide a 
cisar and consistent start and restart point for the rule. would 
avoid the possibility that the Government could gain an advan. 
tage from delaying notice of preferral, and would avoid issues 
that might arise when an accused learns informally of charges 
that have been preferred but does not receive formal notice of 
preferral until a later date. Certainly the anxiety concern of the 
speedy trial rule is raised when an accused learns from any source 
that  charges have been preferred. The accused's concern does not 
wait until the later, formal notice of preferral. While it is also true 
that in a majority of eases an accused first learns of the charges 
upon formal notice of preferrd. starting the speedy trial clock at 

preferral.= 

"21 M.J. sf 1024 lemphasrs by the eourtl. 
'Id 
" I d .  
"*Id.  
-'Id 
"R.C M lO7lallll 
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notice provides an incentive for the Government to delay notice of 
preferral. 

The third case to consider R.C.M. 107(h1(2) did so only briefly. 
In United States v Tuik .96  another panel of the NawMarine 
Court concluded. with iittie discussion, that  eighteen days was a 
"significant period" and the speedy trial clock could he re 
started.ee The court stated in its opinion that "charges were not 
pending" until they were preferred.87 With this focus on the 
language of the rule "when no charges .we pending"g8 to explain 
the restart date of when charges are "reinstituted," or more 
correctly "instituted." it may have been the view of this panel 
that  the restart occurred with preferral, rather than notice of 
preferral. Here, as is typical, notice of preferral came the day after 
preferral, so little was at  issue.98 

V. EXCLUSIONS FROM THE SPEEDY 
TRIAL PERIOD 

While the Government must bring an accused to trial within 
the 120 day speedy trial period, R.C.M. 707(c) prescribes time 
periods that are excluded from the 120 day period. Potentially the 
most important of these is a residual or catchall exclusion for 
"good cause" under R.C.M. 707(cj!81. Also important and already 
the subject of considerable litigation is the exclusion of R.C.M. 
707(c113) for "delay . . . at the request or with the consent of the 
defense." The biggest innovation for military practice may be the 
exclusion provided by R.C.M. 707(c)(51, which permits the Govern- 
ment to exclude time upon the Government's request if substan. 
tial evidence is as yet unavailable or if additional preparation time 
is needed by the Government duo to the exceptional eircum- 
stances of the ease. 

R.C.M. 707!c) specifies the eight categories of time that are 
excluded from the speedy trial period as follows: 

(c) Exclusions. The following shall be excluded when 
determining whether the period in subsection (8)  (the 120 
day period] of this rule has mn- 

(11 Any periods of delay resulting from other procsed- 
ines in the case. includine: 

"22 M J 740 1N.M C M.R I. petinon granted. 23 M.J. 156 1C.M A. 19881. 
" Id .  at 742. 
-Id.  
"R.C.M. 1071bl121. 
"22 M J. at 741 
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(A) Any examination into the mental capacity or 
responsibility of the accused 

(E) Any hearing on the capacity of the accused to 
stand trial and any time during which the accused lacks 
capacity to stand trial; 

(C) Any session an pretrial motions; 

(D) Any appeal filed under R.C.M. 908 unless it is 
determined that the appeal wa8 filed solely for the 
purpose of delay with the knowledge that it was totally 
frivolous and without merit; and 

(E) Any petition for extraordinary relief by either 
party. 

(2) Any period of delay resulting from unavailability of 
a military judge when the unavailability results from 
extraordinary circumstances. 

(3) Any period of delay resulting from delay in a 
proceeding or a continuance in the court.martial granted 
at  the request or with the consent of the defense. 

(4 )  Any period of delay resulting from a failure of the 
defense to provide notice, make a request. or submit any 
matter in a timely manner ae otherwise required by this 
Manual. 

(5 )  Any period of delay resulting from a delay in the 
Article 32 hearing or a continuance in the court.martial at  
the request of the prosecution i f  

(A) The delay or continuance is granted because of 
unavailability of substantial evidence relevant and nece8. 
sary to the prosecution's caee when the Government has 
exercised due diligence to obtain such evidence and there 
exists at  the time of the delay grounds to believe that 
such evidence would be available within a reasonable 
time; or 

(B) The continuance is granted to allow the trial 
counsel additional time to prepare the prosecution's case 
and additional time is justified because of the exceptional 
circumstances of the cas0. 

(6) Any period of delay resulting from the absence or 
unavailability of the accused. 
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17) Any reasonable period of delay when the accused is 
joined for trial with a caaceused as to whom the time for 
trial has not yet run and there is good cause for not 
granting B severance. 

(SI Any other period of delay for goad cause, including 
unusual operational requirements and military exigencies. 

The analysis to the rule states the exclusions are taken from 
the ABA Standards with modifications to conform to military 
procedure and terminology1o0 The analysis also note@' that the 
exclusions generally parallel the exclusions available in the 
Federal Speedy Trial Act.lo2 To date, some exclusions have 
already been the subject of considerable litigation and appellate 
construction. Others have yet to be the subject of appellate 
comment. Here, each exclusion will be a t  least briefly reviewed in 
turn. 

VI. REVIEW AND CRITIQUE 
OF THE EXCLUSIONS 

A. EXCLUSION (c)(l) FOR "OTHER 
PROCEEDINGS" 

R.C.M. 707(c)ll) excludes from the speedy trial period any delay 
"resulting from other proceedings in the case." "Other proceed. 
ings in the case" are defined in five categories: (AI examination 
into the mental capacity or responsibility of the accused IB) any 
hearing on capacity and anytime during which the accused lacks 
capaclty to stand trial: IC) pretrial motion sessions; ID) Gavern- 
ment appeal, unless "totally frivolous"; and (El petition for 
extraordinary relief by either party.108 The ABA Standard104 
includes the substance of each of these exclusions, as does the 
Federal Speedy Trial Act.lo6 

The ABA Standard and the Speedy Trial Act make clear that 
their listed "other proceedings" are not exclusive, stating that 
"other proceedings" include, but are "not limited to" the listed 
categories.'Oe R.C.M. 707iclll) omits this language, but a court 
could reach the same result by simply reading the ward "includ- 

' T . C  M. 707 analysis. 
101 ,A 

"'18 U S C  I 31611hl 119821. 
' T . C  M 707le1lll 
'"'Standards far Crirmnal Justice B 12.2.3181 119781. 
"'18 U S  C 5 Sl6llhill1 119821. 
"Standards for Criminal Jvrlim 5 12-2.31a1 119781. 18 U S C  5 31611h1lll 119821. 
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ing" as open ended. The ABA Standard explicitly includes an 
additional category of "other proceedings" that R.C.M. 707(c)ll) 
does not mention: trial of other charges concerning the defen. 
dant.10' The Federal Speedy Trial Act also includes additional 
"other proceedings" that generally have no application in military 
practice.108 

One case has construed the exclusion under R.C.M. 107!c!(l! for 
"other proceedings." In United States u. Jones,'og the N a v y  
Marine Court of Military Review heid that the exclusion for 
mental examination of the accused was not limited to mental 
examinations under R.C.M. 706, which provides specific p r m  
dures for a pretrial inquiry by a board to determine mental 
capacity or responsibility of an accused. In Jones, a psychiatric 
examination of Seaman Jones wa8 requested by Jones' cam 
mand.1'0 I t  w m  not clear that the request was specifically under 
R.C.M. 106.1LL Nonetheless, the court found the examination 
easily within the broad language of exclusion for "any examina- 
tion into the mental capacity or responsibility of the accused.""% 

B. EXCL LSI0.V fc//21 FOR LYA I'AILABILITY 
OF .4 MILITARY Jl'DGE BECA LSE OF 
EXTRA ORDINARY CIRCUMSTANCES 

R.C.M. 7071cl!2) excludes "delay resulting from unavailability of 
a military judge when the unavailability results from extraardi. 
nary circumstances." The related ABA Standard has a somewhat 
different thrust and provides an exclusion for "exceptional 
circumstances" that result in "congestion of the trial docket.""3 
The exclusion under R.C.M. 707(c)(2) should apply when delay 
results from an unexpected illness, accident, or other "extraordi. 
nary" circumstance that precludes timely action by the judge 
assigned to the case. AS a sufficient number of military judges are 
generally available, or can be made available, to timely try 
courtsmartial, the exclusion should cover the time reasonably 
necessary to detaii another judge and have the new judge teke 
over the case. 

'Y3tuldardr for C~irmnal Justlee 8 12-2.31~1 118781 
'-18 L S  C 4 5  3161!hlilllCl IGi. IHI. !I1 and lJ1 119821 
'-21 M J 819 IN X1.C >I R 19851. 
m801d at 822 
"Id 
"'R C.M. 707lc1llllAI 
"'Standad8 for C-nal Justre 4 12.2.Slbl 11978). 
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C. EXCLUSION (c)(3) FOR DELAY 
AT THE REQUEST OR WITH THE 

CONSENT OF THE DEFENSE 
Under R.C.M. 7071c)(31, "any period of delay resulting from a 

delay in a proceeding or a Continuance in the court.martial 
panted  at  the request or with the consent of the defense" is 
excluded from the speedy trial period. The language from the 
related ABA Standard provides for exclusion of "the period 
resulting from a continuance granted at  the request or with the 
consent of the defendant.""' 

Several cases have construed exclusion (cI13). In United States 
u. Harris,"b the NavyMarine Court of Military Review considered 
a Government appeal from a dismissal of charges by the trial 
judge. From notice of preferrd to trial, 122 days had elapsed."' 
The Government argued. however, that  a period of time could be 
excluded under R.C.M. 7071cI(31 because, during the pendency of 
the case, the defense submitted a proposed guilty plea agreement 
and negotiations began on a possible agreement."' In submitting 
a proposed plea agreement and opening negotiations, the Govern. 
ment argued, the defense requested or consented to delay. The 
trial judge, however, found no express request for or consent to 
delay and, in fact, the Government conceded there was no express 
request for delay.118 On review, the court of review determined 
that a request or consent to delay by the defense would not be 
implied from pretrial agreement negotiations."# The court noted 
that plea negotiations are a "normal incident" of military justice 
practice and the convening authority has sale discretion to accept 
or reject pretrial agreement offers.'z0 

United States U. White121 considered an informal exchange of 
communications between the prosecutor and defense counsel to 
schedule B case. The informal exchange began with the trial 
counsel notifying the defense that the Government was ready to 
proceed with the Article 32 pretrial investigation'** and request. 

"'Id. 5 12.2.Ski. 
"'20 M.J. 796 IN.Y.CM.R 19851. 

'Id.  BC 196 
X',. 

"Id 
"'Id. 
' 7 d .  aL 797. 
'I 22 M.J.  531 IN Y.C.M.R 19861. 
"'An Article 32 investigation IS B p~eluninary hearing conducted by m impartial 

officer Lo determine the ''truth of the matter .et forth in the charges." UCMJ art. 
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ing that the defense contact the trial counsel to arrange a date.133 
The defense responded the next day and suggested they meet in 
five days to set a date for the i n ~ e s t i g a t i o n . ~ ~ ~  The Government 
counsel agreed to the suggested date, but when the day arrived, 
the defense cancelled the meeting.12j A further informal exchange 
of communications between counsel followed, another meeting was 
set and cancelled, and the pretrial investigation was further 
delayed by the accused's release of civilian counsel end hiring of 
new cou"sel.'2~ 

Reviewing the facts of White, the NavyManne Court concluded 
that the period from when the Government first notified the 
defense it was ready to proceed until the defense cancelled the 
first meeting was not within the exclusion for defense delay. The 
court reasoned that the "Government does not trigger defense 
delay merely by stating that it is ready to proceed , . . . ''12' 

"Furthermore, the defense did not impliedly consent to the delay 
. . . merely by suggesting" a convenient date to meet.128 The court 
also noted that the Government's initial notice to the defense, 
requesting the defense contact the Government to set a date. did 
not schedule any "proceeding" within the meaning of R.C.M. 
7 0 1 1 ~ ) 1 3 ) . ~ ~ ~  When the defense cancelled the meeting, however, the 
court concluded this was an "express 'request' of the defense."'$0 
And, while the "scheduled meeting . . . arguably can be said not 
to constitute a 'proceeding,' the failure of defense counsel to 
attend . . . did ultimately cause a delay in a proceeding (the 
Artide 32 proceeding) since the purpose of the meeting was to set 
a date" far the Article 32 in~estigation.'3~ 

Surprisingly, the court complimented the trial counsel's ham 
dling of the scheduling of the case. The court stated that the trial 
counsel's "failure to docket a date certain for the Article 32 
hearing . . . as soon as [trial counsel] . . . declared the Government 
ready to proceed, was not evidence of dilatoriness, but demon. 
strates . , . the Naval Service's tradition of the gentlemanly 
31: R.C.M. 405 After the hesrmg or ''mvesflgatlon," the mveatlgacmg officer 
makes a recommendstion an m appropriate disposition of the charges An Article 
82 bveitlgation 11 a prerequmte for B general court-marcial. UCMJ art. 32. 

"'22 M d at  683 
"'Id at 633-34. 
."Id. at 634. 
-Id 
'"Id. 
,=Id 
'-Id. 
'*Id. 
"Id. 
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scheduling" of cases, "a tradition . , . we desire to see con. 
t i n ~ e . " ' ~ ~  The court specifically rejected the view that "when the 
Government is ready to go, they should docket the case," 
reasoning that subsequent pretrial hearings before the judge to 
act on requests for continuances would waste time and re. 
source[i.1B8 

Another panel of the NawMarine Court of Review applied 
White in United States v. Butterbaugh.'B' In Butterbaugh. the 
Government argued that it was defense delay when the Gavem- 
ment notified the defense it was ready to proceed with the Article 
32 hearing and requested a date from the defense for the hearing. 
The defense did not respond until a week later when the 
Government again attempted to set the date and the defense 
agreed to a date.135 The cowt held that "defense counsel's failure 
to respond immediately to Government counsel's notification" 
that the Government was ready to proceed WBS not delay "at the 
request or with the consent of the defense."'36 
In United States u. Burris,'37 the Court of Military Appeals 

considered a similar informal exchange of communications be. 
tween counsel in docketing a case. In &g far the defense, the 
court stated the ru le  that "docketing delays are generally 
attributable to the GovermentV'Sa Contrary to the views of the 
White court on the gentlemanly scheduling of cases, the cowt 
also stated: 

W e  believe that many of the problems involved in 
attributing pretrial delays will be ameliorated if a l l  such 
requests for delay, together with the reasons therefore, 
were acted upon by the convening authority prior to 
referral of charges to a court-martial, or by the trial judge 
after such referral, rather than for them to be the subject 
of negotiation and agreement between opposing counsel. 
This procedural requiremsnt will establish as a matter of 
record who requested what delay and far what reason.lsQ 

Several important points can be d r a m  from the language of 
R.C.M. 1011~1131 and the cases construing this provision. Note the 

"'Id. at 634 n.5. 
"'Id. 
"'22 M.J 168 IS.M.C.M.R. 19861. 
"'Id. at 760, 761 
" Id .  st 761 
'"21 M J 140 1C.Y.A. 18851. 
#"Id. at  144. 
"'Id. at 145 
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language of the rule taken directly from the ABA Standard,l+o d e  
lay from "a continuance . . . gmnted" at the request or with the 
consent of the defense.'<' R.C.M. 7071~1131 adds the additional 
phrase "delay in a proceeding." I t  is unclear if "delay in a pia- 
ceeding" must be "granted' or if the word "granted' relates only 
to the granting of a continuance. The language of the ABA Stand. 
ard likely contemplates the formal granting of a continuance by 
the court. The meaning of R.C.M. 7071~1131, however, is un. 
dear and only the White court has come close to even adverting 
to the issue in their mention of the requirement for B "proceed. 
~ g . " l , l  

At least arguably, R.C.M. 7071cI131 is not a broad exclusion for 
"defense delay," but a narrow exclusion for delay in a proceeding. 
such as an Article 32 investigation, granted by the investigating 
offieer, or a continuance in a courtmartial granted by the judge, 
at the request or with the consent of the defense. This reading of 
the exclusion reinforces the approach suggested by the Court of 
Military Appeals in Burn's.14s The dangers of the informal 
scheduling of cases, supported by the NavyMarine Court in 
White. and the delayed docketing of cases, is well illustrated by 

White,"' B u t t e r b a ~ g h , ~ ~ ~  and Bum's.L47 The only p m  
dent course for the Government is precisely the approach rejected 
in White. When the Government is ready to proceed, and a 
mutually agreeable date for a pretrial proceeding or trial cannot 
quickly be set well within the limits of the speedy trial rule, the 
Government should set the ease with the investigating officer or 
the judge. If the defense then desires a delay. a clear record can 
be made that delay was "granted at  the request or with the 
consent of the defense." Considering the remedy of dismissal with 
prejudice for failure to timely bring an accused to trial, any other 
approach by the Government is negligent. 

D. EXCLUSION (c)M FOR FAILURE 
OF THE DEFENSE TO TAKE ACTION 

REQUIRED BY THE MANUAL 
R.C.M. 7071cI141 excludes from the speedy trial period "delay 
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resulting from a failure of the defense to provide notice, make a 
request, or submit any matter in a timely manner 88 otherwise 
required by this Manual." The analysis to the rule notes that this 
exclusion is added to the exclusions of the ABA Standards, but 
states it is implicit in the ABA Standard's exclusion for "other 
proceedings" or for a defense requested continuance.14B No further 
explanation of the exclusion is offered 

Examples of the possible application of exclusion (cN41 would be 
when the defense fails to provide notice of the defense of lack of 
mental responsibility or alibi, 88 required by the Man~al.~'9 This 
policy choice to charge the defense with delay resulting from 
defense failure to follow the procedural d e s  of the Manual ~ w m s  
sound. No cases have yet eonstrued this exciusion. 

E. EXCLUSION (c)(5) FOR DELAY 
A T  THE REQUEST OF THE PROSECUTION 

UNDER CERTAlN CIRCUMSTANCES 
R.C.M. 707IcK51 provides for exclusion of "delay in the Article 

32 hearing or a continuance in the caurt.martial at  the request of 
the prosecution i f "  

(A) The delay or continuance is granted because of 
unavailability of substantial evidence relevant and neces- 
sary to the prosecution's case when the Government has 
exercised due diligence to obtain such evidence and there 
exists at  the time of the delay pounds to believe that 
such evidence would be available within a reasonable 
time: or 

iB) The continuance is granted to allow the trial counsel 
additional time to prepare the prosecution's case and 
additional time is justified because of the exceptional 
ekcumstances of the case. 

The Iel(51 exclusion generally tracks the exclusion of ABA 
Standard 12-2.31d1.150 

United States v. KuelP.e+61 is the only esse to construe the 
lcK51 exclusion. In this case. 160 days passed from notice of 
preferral to trial.Isa The Government argued at  trial and on appeal 
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that it was delayed in the prosecution of the case by the need to 
get allegedly forged United States Treasury checks from the 
Treasury Department for uee BS evidence.1~8 Five days after 
preferral of charges. the trial counsel subpoenaed the Treasury 
Department for the checks, but they were not received until 
almost three months later.164 Prior to trial, however, the Govern. 
ment never requested a delay or a continuance: it simply argued 
the (415) exclusion at  trial after the delay had passed.166 Given 
these facts, the NavyMarine Court ruled against the Government, 
finding "no indication that the Government attempted to invoke 
the relevant mechanism in R.C.M. 705(c)15) to gain a continuance 
excluded from the 120-day limit ."155 A prerequisite. then, for an 
exclusion under (cj151 is that the Government "invoke the relevant 
mechanism" by requesting and being granted a delay or a 
continuance prior to trial. 

F. EXCLUSION ld(6) FOR THE 
ABSENCE OF THE ACCUSED 

"Any period of delay resulting from the absence or unevailabil. 
ity of the accused' is excluded from the speedy trial period under 
R.C.M. 707(c)16). The parallel ABA Standard also provides for an 
exclusion for the absence or unavailability of the defendant. but 
goes further and defines when a defendant is considered absent or 
~ n a ~ ~ ~ b l e . ~ ~ ~  The Federal Speedy Trial Act is similar to the 
ABA Standard, but broadens the exclusion to include the absence 
or unavailability of "an essential witness.''168 

Two eases, both from the NavyMarine Court of Military 
Review, have addressed exclusion lei(61. The court's more compre. 
hensive consideration came in United States u Lilly.1s9 Marine 
Private Lilly left his unit in Hawaii without authority while 
charges that had been brought against him were pending trial.1b0 
He subsequently was arrested in Nevada and turned over to 
military authorities there. LiUy again left military control without 
authority while in Nevada, and was again arrested. He was 
returned to Hawaii and put in pretrial confinement. but escaped. 

"Id. ,,Id a t  715 

'*.id it 7ia-17 
"'Id. st 717 
"'Standards far Criminal Justice $ 12.2.81e1 119781 
"'IS U S C  $$ 816llh1l3llAi and IB1 118821. 
-22  M J. 620 IKM c M R 19ssi 
lard. BL 621 
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He was apprehended later the same day, and ultimately brought 
to trial.'b' 

In reviewing the exclusion of R.C.M. 707(c)16), the court in Lilly 
considered whether the exclusion only included periods of actual 
absence from military control, or whether a longer period was 
contemplated.'e2 From the "plain language of exclusion (61" the 
court concluded: 

We hold that exclusion 161 contemplates the period of 
actual absence plus the time it takes to return the 
accused to his command, or the command to which 
reassigned, plus the time it takes to join or rejoin him to 
the command and process the original charges back to 
trial. The latter two factors are subject to the general 
limitations of government diligence and undue prejudice 
to the accused.16S 

This conclusion of the Lilly court seems partially right. The 
language of R.C.M. 7071~116~ provides for exclusion of "lalny 
period of delay resulting from the absence or unavailability of the 
accused." As the court correctly nates, clearly this includes the 
period of actual absence of a service member from military 
control. The language is broader, however. and also includes 
"[alny period of delay resulting" from the absence of the service 
member. Thus, to the extent the time it takes to return the 
senice member to his or her unit "results from the absence" of 
the member and not from a lack of reasanebls diligence on the 
part of the Government, this period of travel is d S 0  excluded. The 
precise meaning of the court's language "plus the time it takes to 
join or rejoin him to the command" is unclear. The phrase likely 
addresses the time after travel to the general location of a ship 
until a sailor or marine can be put back aboard the ship. 

The court's additional phrase "plus the time it takes to . . . 
proeess the original charges back to trie.P164 seems to go too far. 
The proper focus should be whether the delay resulted Rom the 
service member's absence. This is the apparent meaning of the 
COUIt 'S language "subject to the general limitation[ ] of govem- 
ment diligence."lss If the Government is not reasonably diligent, 
the delay results from the Government's lack of diligence, not 

">Id. at 62142. 
"'Id. at 824 
"'Id. at 625 lemphssis added). 
'"Id. 
'"Id. 

241 



MILITARY LAW REVIEW Wol. 116 

from the service member's absence. The concluding phrase can. 
cerning "undue prejudice to the a c c u s e d ' ~ ~ ~  i b  a misstatement by 
the court. Prejudice to the accused ia not a factor in determining 
whether a period of delay resulted from the absence of an accused. 

Another panel of the NavyMarine Court applied R.C.M. 
lOl!c1!61 and Lilly in United States v .  Turk.'e' Turk involved a 
sailor who left port m Florida without authority and missed the 
sailing of his ship. After an unauthorized absence of 142 days, 
Turk surrendered at  the Florida port.1a8 The speedy trial period in 
the case began when Turk was placed under pretrial restraint 
upon his surrender. By this time, Turk's ship was deployed in the 
Indian Ocean and it was not until twentyfour days later that he 
rejoined the ship, then in Bahrain in the Middle East.1aQ 

On these facts. the court concluded that "the 24 day period 
involved in transporting [Turk] . . . from the place where he 
terminated his absence to his unit is properly accountable to him 
under R.C.M. lOl!cIi6l. This is so because the commanding officer 
of his ship was the proper official to make the initial disposition 
of [Turk's] , , , alleged offenses."170 The court added. however, 
that the Government must act "reasonably and without improper 

The Turk analysis appears to be correct. Turks actual period of 
absence, plus the time reasonably necessary to travel to and 
rejoin him to his ship would be "delay resulting from the absence 
or unavailability of the accused.""l 

purpose.""' 

G. EXCLUSION (~117) FOR JOINT TRIALS 
R.C.M. 70l!cli71 provides that any "reasonable period of delay" 

for a joint trial will be excluded when the speedy trial period for 
the coaceused has not run and "there is good cause for not 
granting a severance." The ABA Standards and the Federal 
Speedy Trial Act contain similar provisions.178 Joint trials in the 
military are rare, however, and no reported decision has yet 
constmed excluaion !cl!ll. 

'"Id 
22 M J. 140 IKAl C.M R.I. pentian Kmnfad, 23 M J 156 iC M.A. 18881. 
Id 81 741 
Id 
Id 81 741-42. 
Id 
R C.M. 7071ci161 
Standsrds for Crirmnal Justice 5 12.2 3igl 119781. 18 E S C. 5 3161 
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Only exclusion icI(7) explicitly requires that the "period of 
delay" be "reasonable." TO carry out the purpose of the speedy 
trial rule, however, a court could read a requirement of reasonable 
ness into other exclusions, for instance, when the Government 
takes an unreasonably long period of time to complete a mental 
examination of an accused. A court might find that "[alny period 
of delay resulting from" a mental does not include 
unreasonable delay from a lack of diligence on the part of the 
Government. The unreasonable delay does not "result[ ] from" the 
examination, but from Government delay. 

H. EXCLUSION (cl(8) FOR "GOOD CAUSE" 
"Any period of delay for good cause, including unusual opera. 

tional requirements and military exigencies" is excluded from the 
speedy trial period under R.C.M. IOl(c118). Because of the flexibil. 
ity available in interpreting what constitutes "good cause," ici(8l 
is potentidy the most important exclusion. No definition of 
"good cause" is provided in the rule, or in the discussion or 
analysis. 

The ABA Standards provide a parallel exclusion for "other 
periods of delay for good cause."17s The commentary to the ABA 
Standard states that  "insofar as is possible" "it is desirable that 
the basic policy questian[s] involved in determining which periods 
of delay before trial are necessary" should be resolved in the 
specific exclusions."# The specific exclusions address "the corn. 
monly recurring policy questions.""' The exclusion for "good 
cause" is available, the commentary states, when "a unique 
situation'' arises, and provides "a residual discretionary power . . . 
to deal with such a situation."178 The commentary further notesl7Q 
that  the standard differs from the related provision of the 
Uniform Rdes of Criminal Roeedure which provides a residual 
exclusion far "exceptional circumstances."l8o 

1. Cases Constnring "Good Cause." 

The first case to address the "good cause" exclusion of R.C.M. 
701ic118i was United States V .  Kuelker.lal In Kuelker, the Govern. 

"'R.C.M. 70llslll~lAl. 
-"Standards for Criminal Justice B 12.2.31hl 119781 
'"Id. eommenrary at 34. 
"Id. 
,,.,A ,,*j:, 

"Uniform Rdea of Cnmind Procedure 6 7221flllll 119741. 
"W M.J. 715 W.M.C.M.R 1985) 
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ment argued that it WBB delayed for "good cause" when approxi. 
mately three months passed from the time the prosecution 
subpoenaed the United States Treasury Department for allegedly 
forged Treasury checks needed in the case, unti! the checks were 
received.lBZ The Navy..Marine Court of Review. however, gave a 
very narrow reading to the "good c m ~ e ' '  exclusion, and rejected 
the Government's argument. The court stated that the "nature of 
the 'delay for good cause' ' I  in the rule "is wehdefined by the 
illustrations provided therein, i.e., ' ''unusual'' operational require 
ments and military esigoncios' . . . . The plain meaning of these 
terms is an extraordinary situation, rather than the normal 
difficulties encountered by the Government in preparing for trial. 
A lesser standard could allow the exception to devour the rule."'83 

The Kuelker requirement of an "extraordinary situation" was 
applied by the NavyMarine Court in United States v Horns.'s' 
In  Hamris, pretrial negotiations over a plea argument were 
complicated and delayed because the convening authority was 
deployed aboard ship.186 Communication with the convening 
authority by telephone and naval message was necessary. The 
court concluded, however, that  there was no evidence to indicate 
that the deployment of the convening authority was "unusual" 
and thus, "goad cause" for delay was not established.188 

The Army Court of Review gave a broader reading to "goad 
cause'' in United States v .  Durr.'B' In Durr, the Army Court 
stated that "unusual operational requirements and military exi. 
geneies are listed as illustrative of good cause.'' but noted that 
the related ABA Standard had rejected the "more onerous 
'exceptional circumstances' standard'  of the Uniform Rules of 
Criminal Procedure.188 The court continued. however, that "while 
less may be needed to satisfy the good cause requirement than 
extraordinary circumstances. the overriding concern that an 
accused receives a speedy trial imposes limitations on the breadth 
of the good cause ~tandard." '~9 To determine "good cause," the 
court suggested a methodology adapted from an sxclusion in the 
Federal Speedy Trial Act. 
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Among its provisions, the Speedy Trial Act includes an 
exclusion far: 

Any period of delay resulting from a continuance panted  
by any judge on his own motion or a t  the request of the 
defendant or his counsel or at  the request of the attorney 
for the Government, if the judge granted such continu- 
ance on the basis of his findings that the ends of justice 
served by taking such action outaeigh the best interest 
of the public and the defendant in (I speedy triol.130 

From this the Army Court concluded "We believe the standard 
of good cause Contemplates a balancing test. The interest of the 
accused and the military in B speedy trial must be weighed 
against the ends of justice that may be served by a delay in 
trial.'*'B1 Thus, under Durr. if the ends of justice served by a 
delay outweigh the interest of the accused and the military in a 
speedy trial, "goad cause'' to exclude the delay from the speedy 
trial period exists. 

In United States v. Lilly,lSs the Navy-Marine Court of Review 
"embrace[dJ" the reasoning of the Army Court in DUR. for 
determining "good cau8e" and suggested that in Kurlker and 
Hanis there was "apparent, though not actual, confusion of the 
concept of good cause with those of operational requirements and 
military exigencies."3e8 The court concluded that the goad cause 
exclusion is a "rule of balance, c o r n o n  sense, and reason to be 
realistically applied in its military setting."1a4 

2. "Good Cause" end Joinder of Additional Charges 

The D u r  and Liliy courts grappled with the meaning of "good 
cause'' in cases in which additional charges were brought against 
an accused based an new misconduct, while the original charges 
were pending trial. Unlike the typical civilian rule, the general 
policy in military justice practice ordinarily is to try all known 
charges together in a single court.martial.1QE Clearly there can be 

C B S1611h!iS!IAl (1982! iemphsais added!. 
at 576. 
620 IN.M.C.Y.R. 18861 

26. 
'*Id. at 626. 
"'R.CM. 6011e!i2! 1"In the discretion of ths convening authonry. two or man 

offense8 chargsd sgavlrr m aemaed may be referred t o  ths same court-martid far 
trid"ii R.C.M 6Olle!i21 dmuasran I"0rdinanly Lu h o r n  eharps ahadd be 
refemd to a ai& eourbmartial"1: RC.M 9061b1ilOl lmorion for aevermee af 
OffenSae may bo n m t e d  "only to pmvmt manifeat qualicc"k R.C.M. BO6lb!ilO! 
Lieuasion i"0rdmarily. all k n o w  charges ahouid be tried st a mgle court. 
rnarliav! 
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tension between this joinder policy and speedy trial requirements. 
The D u v  court briefly considered this issue and concluded that 
"the commission of additional offenses may justify a delay in 
trial" and satisfy the "good cause'' r e q ~ i r e m e n t . ' ~ ~  The court 
stated, however. that additional charges are "not per se justifica- 
tions" far delay.187 On the facts of Dum, the court found no 
evidence the additional charges delayed the Go~ernmsnt.~98 

In Lilly, the Navy-Marine Court noted the tension between the 
joinder interest and the speedy trial interest and suggested that 
the balancing test for "goad cause'' under Durr could be used to 
weigh the interests.199 On the facts of Lilly, which involved a 
series of unauthorized absences and related offenses, the court 
stated that the "joinder of offenses policy [should] be liberally 
constmed in favor of allowing the government a reasonable time 
to join original and subsequent offenses in instances of unautho. 
rized absence which occur prior to trial on original c h m g e s , ' ' ~ ~ ~  
The court cautioned, ''Such prosecutions should not, however, 
occur under circumstances unduly prejudicial to the aceused."z0' 
In summary, the court concluded an extensive balancing analysis 
was appropriate: 

We are compelled to the conclusion that the balancing 
steps Bet forth generally in United States v. Durr, supra, 
need to be tailored to the context of the specific exclusion 
problem in order to weigh the interest of bath govem 
ment and accused. Thus, in determining whether a 
prosecution of a subsequent unauthorized absence land 
any related offense) is an event which justifies the delay 
for good cause as well as the reasonableness of the delay 
credited to it, we hold that the following factors are 
significant and must be considered. 

a. The gravity and complexities of the original offenses. 

b. The length of the absence, the circumstances surround. 
ing its inception and termination and the complexities of 
proof. 
e. The time and complemties involved in returning and 
joining the accused to his original command or obtaining 

,*21 M J a t  578 
"'Id. 
"'Id at 678-79. 
lA22 M.J.  at 628 
-Id. 81 527. 

Id.  st 628 

252 



19811 SPEEDY TRIAL 

necessary records and documents by any new command 
to which the accused might be joined and whether or not 
the g o v e m e n t  was ressonably diligent in accomplishing 
these tasks. 
d. The time, procedures, and complexities involved in 
accomplishing the joinder of offenses by which the 
government seeks to further its goal of efficient and 
effective law enforcement and the extent to which that 
policy is served by the joinder. 

e. The actual delay in the trial on the original charges 
caused by the joinder of the subsequent offense. This 
factor includes both nexus and time. 

f. The right of the appellant to be tried within 120 days 
of a triggering event, delayed only by good cause. 

g. Prejudice to the accused, including but not limited to 
his restraint status on both sets of offenses, access to the 
witnesses and evidence pertaining to the original offense, 
and whether the delay occasioned by the joinder is 
relatively slight or significant in relation to other items of 
prejudice, and any other factors indicating preludice to 
the accused. 

h. The existence of any bad faith, i .e. joining the subse 
quent offense only to gain time and then dropping them 
[sic] just before trial. 

i. Whether there has been any demand for speedy trial, 
including conduct of the accused or counsel manifesting a 
desire to have or to avoid a speedy trial. The demand for 
speedy trial and other relevant conduct are significant 
measures of the intensity of an accused's desire, and, 
hence, his interest in, a speedy trial. 

After weighing the foregoing factors. the militery judge 
may, in the exercise of judicial discretion, determine that 
all, some, or none of the time in question. beyond the 
actual period excludable under R.C.M. lOllc)l61 as result. 
ing from that absence, is excludable under R.C.M. 
1011e)l8)-goad cause-because of the  convening 
authority's decision to join original and additional 
charps.202 

x'Id. at 628-29 lfmtnotas omlttedl. 
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In United States u. Britton,208 the Air Force Court of Review 
did not consider the possibility that  additional charges could 
constitute "good cause" for a delay and stated that the "speedy 
trial rule of R.C.M. 707 calls for some careful rethinking of old 
military justice practices such as ordinarily trying all known 
offenses at  the s m e  time. This is no longer suggested by the 
Manual and , , . can be risky."*o4 

3. "Good Canse"--Conclusions 

From the language of exclusion (c)18), the commentary to the 
similar ABA Standard, and the widely divergent views of 
Kuelker,zo6 Harris,zoB Lilly,20a and BrittonaoQ on what 
constitutes "gwd cause," what conclusions can be drawn? The 
language of R.C.M. 7071ci18I, "delay for good cawe, including 
unusual operational requirements and military exigencies" is of 
only limited help. From this language, if an operational require- 
ment is to be "goad cause" for delay, it must be unusual. Military 
exigencies also constitute "good cause', for delay, but here it is 
less clear that the exigency. or pressing need far military action, 
must be unusual. Depending an the circumstances of a military 
organization, military exigencies could be unusual or could be 
usual. In any event, as Dur correctly nates,21D the fact that 
"gwd c a u d  indudes ''unusual operational requirements and 
military exigencies" does not exhaust its meaning. 

The commentaryZ1l to the related ABA Standard is helpful, but 
inconclusive. Dum is correct in concluding the related ABA 
Standard requires less than "exceptional" or "extraordinary" 
circumstances for "good C B U S ~ . ' ' ~ ~ ~  As Lilly recognizes, Kurlkei 
and Harris are w o n g  in requiring an "extraordinary situation."*1~ 
The commentary makes clear, however, that  "good cause" is a 
"residual" exclusion for issues unforeseen and unaddressed in the 
speeific exclusions, which address "commonly recurring policy 

This language of the commentary would appear to 
counsel that  a8 cases recognize recurring policy questions, such 8s 

'W M.J SO1 1A.F.CM.R 19861. 
' I d .  at 502. 

Standards for C r h d  Juitice 5 12.2 31hi e o m m e n r q  st 31 118761. 
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the joinder of additional charges issue, those issues should be 
addressed in the specific exclusions. If they me not, a court could 
more easily find "good came'' is lacking. The commentary also 
states that  the "good cauee" exclusion addresses a "unique 
situation" that "will occasionally arise."2ls To what extent a truly 
unique circumstance is required, or simply a circumstance not 
addressed in the specific exclusions, is unclear. 

The approach of the Army Court of Military Review in Dum, 
adapted from a provision of the Federal Speedy Trial Act, offers a 
useful middle ground. Under Dum, the task of the trial judge is to 
fairly balance the interests of the accused and the military in a 
speedy trial against other "ends of justice that may be served by 
a delay in trial."z10 This is a difficult task for the trial judge, hut 
a necessary one. The judge's balancing analysis should recognize 
the given policy choice of R.C.M. 707 that, normally, an accused 
should be brought to trial within 120 days, plus any delay for 
time periods within the specific exclusions. Beyond this time, it is 
possible that an additional period of time might he permitted 
under a "residual," or lesser. exclusion for "good cause." 

The danger in this "good cause" analysis lies in the extreme 
tension between the view, on the one hand, that the Government 
certainly should be able to bring an accused to trial within the 
speedy trial period and, on the other hand, the extremely harsh 
remedy of dismissal of charges with prejudice. The dismissal 
remedy itself guts the interest of justice in an accurate outcome 
on the merits. without regard to any prejudice to the accused or 
even a desire for a speedy trial. 

The analysis in Lilly, while generally adopting the balancing 
approach of Durr, loses the balance in its multiplication of factors 
to be considered. including prejudice to the accused and any 
demand for a speedy trial.217 This broad analysis provides 
flexibility to avoid the harsh remedy of dismissal when prejudice 
01 demand for trial is lacking, hut in doing so, oveTcomes the 
general policy choice of the speedy trial d e .  

4. Resolving Exclusions Before Time Has Run 

While not mlvinz the harshness of the dismissal remedv. the 
Lilly court noted that the Government need not guess whether a 
period may be excluded for "good cause," or for that matter 

"'Id 
"'21 M d at 578. 
'22 M.J. 81 628.28 
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under another exclusion, until the 120 day period has passed "We 
note that  the practical effect of our analysis . . . is to drive the 
government to the military judge, via B motion for appropriate 
relief prior to trial. during the hearing of which the analytical 
factors can be presented and considered before the 120 days 
expire."zla After referral of charges, the Government should raise 
the issue of a potential exclusion before the trial judge and have 
any disputed time resolved prior to the end of the speedy trial 
period. If the judge rules against the Government. the prosecutor 
can move the case forward accordingly. This is essentially the 
approach required by the Federal Speedy Trial Act in the 
provision relied an in D u v  for the balancing analysis. In the Act, 
the exclusion depends on the judge granting a continuance in the 
case after balancing the interests involved and finding the delay 
appropriate.zl* 

VII. NEXUS BETWEEN THE EVENT 
WHICH AUTHORIZES AN EXCLUSION 

AND A DELAY IN TRIAL 
In determining whether an exclusion of R.C.M. 7071cl applies to 

pennit the subtraction of a period of time from the Government 
accountable speedy trial period, the question arises whether a 
nexus is required between an event that authorizes an exclusion 
and any delay in trial. The answer, from the straightforward 
language of the exclusions of R.C.M. 70714 is that a nexus is 
required. This should be clear from the language of R.C.M. 7071cl 
that  "The following periods shall be excluded , , , followed by 
the phrase "[alny period of delay resulting from"z20 the stated 
event, such as B mental examination. The Army Court of Review 
reached this conclusion in Durr,ZB1 stating that it is necessary to 
determine "whether a nexus exists between the event [that 
authorizes m exclusian] and any delay in trial."xz2 

A panel of the NavyMarine Court of Military Review incar. 
rectly reached a contrary result in United States U. In 
the pretrial processing of the Jones case, approximately five 
weeks passed after tho Initial appointment of an Article 32 

"*Id. at 629 n.6 
"W U S.C. $ BlBlIhll8IiAl 119821. 
"AU the exduama of R.C.M 707icI bema ruith the ph-  "Any mod of delay 

"31 M.J. 576 IA C M R 19851 
s'Y a t  578. 
"21 M.J. 819 IN M C M R 19851 

readting t r o d  tho stale3 event. or a similar phrase 
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investigating officer untii a second investigating officer was 
appointed because the first retired.**' During this five-week period 
the accused underwent B mental examination that consumed sir 
days from the day of evaluation until trial counsel received the 
psychiatric report.225 From the initial imposition of restraint in 
the case to trial. there were 126 days of Government.accauntable 
time, unless the time for the mental examination could be 
excluded.226 The trial judge found there was no evidence the 
psychiatric evaluation delayed the trial.z2' The clear inference 
from the chronology in the cam is that  any delay resulted from 
the need to appoint a new investigating officer. The NayMar ine  
Court of Review, however, reversed the trial judge, stating, "It is 
immaterial that  the mental examination was not shown to have 
actually delayed trial,"sz8 This statement from the Jones court, 
however, overlooks the requirement of R.C.M. 70714 that there be 
"delay resulting from" the event that authorizes an exclusion of 
time from the speedy trial period. In United States U. Li11y,229 
another panel of the Navy-Marine Court of Review seems to quote 
both Darr's nexus language and Jones with appro~al,~SQ without 
resolving the inconsistency. 

VIII. THE 90 DAY PROVISION FOR 
ARREST OR CONFINEMENT 

While the general rule of R.C.M. 707la) requires that an accused 
be brought to trial within 120 days, a special rule in R.C.M. 
707id) applies if the accused is in pretrial arrest or confinement: 

When the accused is in pretrial arrest or confinement 
under R.C.M. 304 or 305, immediate steps shall be taken 
to bring the accused to trial. No accused shall be held in 
pretrial arrest or confinement in excess of 90 days for the 
same or related charges. Except for any periods under 
subsection ieil7) of this rule. the periods described in 
subsection icl of this ru le  shall be excluded for the 
purpose of computing when 90 days has run. The military 
judge may, upon a showing of extraordinary circum. 
stances, extend the period by 10 days.231 

'*Id. BT 820. 
"'Id 
'"Id. a1 821. 
" I d .  
' -Id.  at 822 
"-22 M.J 620 1N.M.C.M.R. 18861. 
*Id. at 824, 626 
",'R.C.M 7011dl 
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Thus, when an accused is in pretrial arrest or confinement 
"immediate steps" shall be taken to bring the accused to tnal. 
The discussion to the rule states that "[~Jrdinarily priority should 
be given to trial of persons in m e s t  or canfinement."~32 

Except for the exclusion under R.C.M. 707(c117) for joint trials, 
all the exclusions in R.C.M. 7071el, discussed above, are also 
excluded from this ninety day period. After subtracting any 
exclusion, the rule simply states, "No accused shall be held in 
pretrial arrest or confinement, in excess of 90 days for the Same 
or related charges."*3s The military judge may extend the period 
by ten days. however, upon a showing of "extraordinary eircum 
stances."l34 

IX. REVIEW AND CRITIQUE OF THE 
NINETY DAY PROVISION 

A. ARTICLE 10 AND THE BURTONRULES 
R.C.M. 707idi is based,*36 in part, on Article 10 of the Uniform 

Code of Military Justice, which provides, "When any person 
subject to this chapter is placed in arrest or confinement prior to 
trial, immediate steps shall be taken to inform him of the specific 
wong of which he is accused and to try him or to dismiss the 
charges and release him."23e 

The discussion and analysis of R.C.M. 707idi note the existing 
case law d e s  developed from Article 10 by the Court of Military 
Appeals in the seminal ease of United States u. Burton.23' In 
Burton, decided in 1971, the Court of Military Appeals held: 

For offenses occurring after the date of this opinion . . 
in the absence of defense requests far continuance, a 
presumption of an Article 10 violation will exist when 
pretrial confinement exceeds three months. In such cases, 
this presumption will place a heavy burden on the 
Government to show diligence. and in the absence of such 
a showing the charges should be dismissed. 

Similarly, when the defense requests a speedy disposi. 
tion of the charges. the Government must respond to the 

" X C M  7071dl discuiisron 
*,OR C.M 7071dl. 
"'Id. 
'""R C M 1011dl analysia 
2"CCMJ _I 10 
'"'21CMA. 112.44CM.R.16611971) 

258 



19871 SPEEDY TRIAL 

request and either proceed immediately or show adequate 
cause for any further delay. A failure to respond to a 
request for a prompt trial or to order such a trial may 
justify extraordinary relief.238 

With subsequent judicial interpretation and refinement, the 
existing Burton rules can be summarized in two prongs. The first 
prong is the Burton ninetyday rule: If an accused is in pretrial 
m e s t  or confinement for more than ninety days,zns a presumption 
arises of a denial of speedy trial and charges must be dismissed 
with prejudice unless the Government can show extraordinary 
circumstances to rebut the presumption. The Burton ninety day 
rule generally has been applied strictly, and "extraordinary 
circumstances" to rebut the presumption narrowly canstrued.240 
Periods of time that may be excluded from the Burton ninety day 
period have been strictly limited, largely to defense requested 
delay241 and time far psychiatric evaluation of an a c c u s e d . ~ ~ ~  

The second prong of Burton is the Burton "demand rule": If 
the defense demands a speedy trial, the Government must proceed 
immediately or show adequate cause for any further delay.243 
While some authority held that reassessment of an accused's 
senten= was an adequate remedy for violation of the Burton 
demand rule,z44 it is now clear that dismissal with prejudice is the 
required remedy.2'1 

R.C.M. 707 and 7071d) are, in part, a response to B perception 
that the Burton d e s  have been applied too harshly against the 

-44 C.M.R. at 172. 
"TJnited States V. Driver. 49 C M R  376 119741 IBurtm tkeemooth pvxd 

"'United States V. Henderson, 1 M J 421 IC M.A. 19761 leonv~ction far murder 
refinsd to 90 daysl. 

rsvarsed and charge dmmiased whers Government failed t o  shov haw seriournesa 
of offense and foreign iaatmn justified 132 day8 Of pretrial eonfmementi. But see 
United States v Oroshong, 14 M.J. 186 ICMA.  19621 1104 days of pretrial 
confmement untd trial juafified by "repeated mLSwndnft" of the accused "beyond 
Lhe cantral of the pmsecutmn" resulting in additional inve8tlgsiion and chargesi: 
Unitad States V. Cole. 3 M J 220 IC M.A 19171 lcompleuty of esse justified 100 
days of pretnd confinement1 

"'United States v Cherot. 22 M J. 488 1C.M.A 19861: United States V. Rogers, 
17 M.J. 990 1A.C.M.R. 19841. 

*'United Sratea v CoiamAngueua, 16 M.J. 20 (C.M.A. 19631, United States V. 
McDmeU. 18  M.J. 937 IA.CM R 19851. 

'"'United States V. Rowsey. 14 M.J. 161 IC M A. 19821 
VJnited Ststas v Herrmgton. 2 M J. 901 IA.C.M.Rl, prtition denied. 5 M J. 

1109 1C.M.A. 19761. 
"'United Stabs v Rowsey, 14 M.J 151 IC4I.A. 19821. 1"For demd af the right 

to speedy trid, only diamiaaal ia compeosatory We cannot ~gree that ~ n t e n c e  
resaaessmsnt can adequately campensate rn appllant and deter future go-. 
ment inmfference "I 

259 



MILITARY LAW REVIEW [Vol. 116 

Government. The analysis to R.C.M. 707 notes that the ninety 
day provision of R.C.M. 7071d). along with the 120 day rule, 
"provides a basis for further reexamhation of the Burton 
presumptian."24e 

B. THE RELATED ABA STANDARD 
In addition to being based on Article IO of the Uniform Code of 

Military Justice, the Manual analysis States that R.C.M. 707(dl is 
also based on ABA Standard 1 2 4 2  and a similar provision of the 
Federal Speedy Trial Act.*" ABA Standard 12.4.2 states: "If a 
shorter time limitation is applicable to defendants held in custody, 
the mning of this time should only require release of such a 
defendant on his or her own rec0gnizance."9~~ The commentary 
emphasizes that the remedy under the Standard is release from 
custody, not dismissal: "[Tlhe shorter time limitations for those 
in custody . . . serve only to terminate custody and thereby put 
the defendant who is in custody in approximately the same 
position as other defendants.''s'* The related Speedy Trial Act 
provision also apparently contemplates release from custody when 
the specified time limit is reached.250 Thus. the language of 
R.C.M. 7071d1, "no accused shall be held in pretrial arrest or 
confinement in excess of 90 days," may simply mean that release 
from arrest or confinement is required after ninety days. After 
release the accused is protected, as are other accused service 
members, by the general 120 day speedy trial rule of R.C.M. 
707!a). 

C. THE ANALYSIS TO R. C.M. 70 7(d) 
The discussion and analysis to R.C.M. 707id) do not explicitly 

clarify whether the ninety day rule of R.C.M. 707ld) requires 
dismissal as B remedy. or merely release from pretrial arrest or 
custody. Two phrases from the Manual analysis, however, indicate 
the intent of the drafters of R.C.M. 7071dl was to adopt the 
approach of the ABA Standard and require release after 90 days, 
not dismissal. In discussing the Burton ninety day presumption, 
with its remedy of dismissal. the analysis to R.C.M. 7071dl States. 
"The application of subsection !dl should preclude triggering the 

"'R.C.M. 7071d1 analys~s 

"'Staadarda for Crvnvlal Juslice 5 12-4.2 114781. 
-'Id. c~mmenrfuy st 46.47 
'18 U.S.C. 5 8164 119821: Urvted States v Krohn, 558 F2d 390 18th 01. 

eerf dsnrsd, 434 U S  868 119771, United Ststss /. Leon, 514 F. Supp 156 
iw.D.x.y. 19851. 
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90-day presumption [of Burton] in most case8."26' The presump. 
tion of a denial of speedy trial. and its remedy of dismissal, is 
avoided by releasing the accused from pretrial arrest or confine 
ment at  the ninety day limit. The Burton ninety day rule, if not 
reconsidered by the courts, would not be avoided. however, where 
the exclusions under R.C.M. 7071c! to the ninety day period of 
R.C.M. 707ldl are broader then the narrow exclusions currently 
recognized under Burton. This accounts for the phrase in the 
analysis that  under R.C.M. 7071di the Burton presumption would 
be avoided "in most cases." The Manual analysis also includes 
the sentence: "Subsection Idl, together with the speedy tn'ol 
requirements of this rule provides a basis for further reexamina- 
tion of the Burton presumption."~62 This sentence seems to imply 
that the general 120 day rule sets "the speedy trial requirements" 
of R.C.M. 707, and that R.C.M. 707ld) plays a subsidiary role. 
This subsidiary role is likely the approach of ABA Standard 
12.4.2: release-not dismissal-is contemplated. R.C.M. 7071di urn 
fortunately does not make this policy choice clear on its face. 

D. CASES ON R. C.M. 707(d) 
Given this lack of clarity of the ninety day provision of R.C.M. 

7071d!, and the experience of military appellate courts in applying 
the Burton rule with its remedy of dismissal with prejudice, it is 
not surprising that the first cases to apply R.C.M. 7071d) have 
done so as if the rule essentially codified the Burton ninety day 
rule and its remedy of dismissal. 

The first case to apply R.C.M. 707(d) was United States V .  

Dum,268 In this ca8e. Army Private Durr was held in pretrial 
arrest or confinement for 114 days before he was brought to 
trial.254 Since no exclusions applied to reduce the Govenunent's 
accountable time below the 90 day limit, the result necessary 
under R.C.M. 707lel was clear to the Army Court of Review: "As 
the government failed . . . to bring appellant to trial within the 
time period required by R.C.M. 7071d). dismissal of the charges is 
required,"*ss R.C.M. 707(e) is the concluding provision of R.C.M. 
707 and states, "Failure to comply with this rule shall result in 
dismissal of the affected charges upon timely motion by the 
accused." The open-ended reference in R.C.M. 707Iel to "this rule" 

R.C M. 107idl analysis 
Id lemphass added1 
2 1  M J. 576 IA C.hl R 1985) 
I d .  at 677. 
I d .  at 679 leitlng R C M 7071eil 
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does little to assist a court toward the likely intended interpreta. 
tion of R.C.M. 7011d) as a subsidiary rule not requiring dismissal. 
I t  may be significant, however, that the phrase is "this rule" 
rather than "these rules." 

The only other caae as yet to apply the ninety day provision of 
R.C.M. 70lld) is United States 0. B ~ d e n . ~ ~ ~  In Boden, a panel of 
the Army Court of Review found ninetyfour days of pretrial 
confinement accountable to the Government. With little discus- 
sion the court, a6 in Durr, dismissed the charge .~~r  

E. THE LACK OF A MECHANISM 
UNDER R.C.M. 707(d) 

An additional problem with R.C.M. 70lldL beyond its facial 
ambiguity. is that it lacks any mechanism to make it work. 
Whose burden is it to raise the issue when an accused is in 
pretrial arrest or confinement for ninety days? Is the burden on 
the defense? Does the trial judge have a duty to monitor the 
length of any pretrial arrest or confinement? Or must the 
Government release an accused from pretrial arrest or confine. 
ment on the ninetieth day if no exclusion applies and the 
prosecution is not ready for trial? At least, arguably. the burden 
to raise an issue under R.C.M. 10Ildl is properly placed on the 
defense. If the defense counts ninety days of Government 
accountable pretrial arrest or confinement. they should seek the 
immediate release of the accused. After referral of charges to a 
court, relief should be sought from the trial judge: before referral. 
from the convening authority. If the Government relies on an 
exclusion under R.C.M. 701(c) from the ninety day period, whether 
an exclusion properly applies may be determined by the judge. If 
the defense does not seek the release of the accused. they could be 
held to have waived the protection of the ninety day limit of 
R.C.M. 701(d).*JB 

F. EXTENSION OF THE NINETY DAY PERIOD 
The final sentence of R.C.M. 107id) states. "The military judge 

may, upon a showing of extraordinary clcumstances. extend the 

"21 M.J 918 1A.C.M.R. 19861 
"Id at 917. 919. 
"%a ~ a n s r a i l y  R . C . Y  9051el l idure to r a m  defenses or objections may resul t  

in WUYBII. cf United Stater Y Palmiter. 20 hi J 90 IC M A 19851 l f d v e  t o  raise 
issue of iliagal conLtmns of pretrial confvlsrnenl before the m&atrat% 1s m o o g  
evidence the condiliona were not punilvel 
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[ninety day] period by 10 days,"2so Recall. however, that all the 
exclusions of R.C.M. 7071~) discussed above, except the exclusion 
for joint trials, are already excluded from the ninety day period of 
R.C.M. 1011d). Thus. periods of delay under the residual exclusion 
for "good e~use''2ea would be properly excluded from the ninety 
day period. Since any "extraordinary circumstance" that would 
permit the judge to extend the ninety day period for ten days 
would likely satisfy the requirements for a "good cause" exclu. 
sion, it is difficult to see any need to reach an issue under this 
extension provision. If "extraordinary circumstances" are present 
in a case to support extension of the ninety day period, "good 
cause" is also likely present and the period of delay may be 
excluded. 

IX. THE REMEDY OF DISMISSAL 
WITH PREJUDICE 

The final provision of the 1984 Manual speedy trial nile, R.C.M. 
1011e). specifies the remedy: "Failure to comply with this rule 
shall result in dismissal of the affected charges upon timely 
motion of the accused." The analysis to the rule states it is based 
on the ABA Standards and dismissal is with prejudice.2a1 The 
analysis specifically rejects the approach of the Federal Speedy 
Trial Act, which permits the judge to dismiss charges with or 
without prejudice.z81 The Speedy Trial Act counsels the judge to 
consider the following factors in determining whether to dismiss 
with or without prejudice: "the seriousness of the offense; the 
facts and circumstances of the case which led to the dismissal: 
and the impact of a reprosecution on the administration of [the 
Act] . . . and on the administration of justiee."aee The Act also 
provides for sanctions against counsel for the defense or the 
Government under limited circumstances, including up to a $250 
fine.sb4 The Manual analysis nates that dismissal without preju- 
dice "merely creates additional delay in disposing of 8 

X. ARE THE BURTON RULES OBSOLETE? 
The Burton ninety day rule and the Burton demand rule a r m  

from the need perceived by the Court af Military Appeals in 1971 

"'R.C M. 707idl. 
*"R.C M. lO71c1l8l 
",R C M 707le) analysis 
'"16 U S  C $6 3162lailll and 121 119821 
"'Id. 
"'Id st  $ 3lSZlbl 
"'R.C M. 707ldl analysis. 
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for clearer guidance to insure more timely prosecution of corns- 
martial. The policy choices made by the President in R.C.M. 707 
respond to the same perceived need for specific time limits. With 
R.C.M. 707 now the law, supplemented by the protection of the 
sixth amendment, little need remains for the Burton ~ l e s .  A 
holding recognizing this result, of course, properly must come 
from the Court of Military Appeals. Given the confusing duplica. 
tion of d e s ,  with differing nuances of language and focus, when 
one attempts to apply five speedy trial requirements: the 120 day 
rule of R.C.M. 101, the ninety day limitation of R.C.M. 1071d), the 
Burton ninety day tule, the Burton demand mle, and the 
fundamental protection of the sixth amendment, one would hope 
the court will find that R.C.M. 707 supplants the Burton rules. A 
schematic summary of these five rules is included as an appendix. 

To date, three panels of the Courts of Military Review have 
addressed the current status of the Burton tules and the Court of 
Military Appeals has briefly addressed the issue in reversing one 
of these decisions in a memorandum opinion. Concerning the 
Burton ninety day d e .  a panel of the Army Court of Military 
Review in United States v. M ~ E ? y e o ~ ~ ~  said in footnote dictum, 
"We consider R.C.M. 707ld) to be an effective substitute for the 
d e  established in United States v .  Burton, 44  C.M.R. 166 
(C.M.A. 19711. We, thus, choose henceforth to rely on R.C.M. 
707(d) and to consider the Burton Nk obsolete."*6' In United 
States U. Iuester,2ea a panel of the NavyMarine Court of Military 
Review stated in needlessly strident language: "There is no need 
to await a magic pronouncement from the Court of Military 
Appeals to hold that R.C.M. 107 and the Constitution control the 
determination of speedy trial issues and that the Burton N I ~ S  are 
no longer viable."2eg In the third case, United States u. H a r ~ e y , ~ ' ~  
another panel of the NawMarine Court found that R.C.M. 707(d) 
had not adopted the "demand rule" prong of Burton, and thus, 
the demand d e  was no longer the law. The Court of Military 
Appeals,z71 however, reversed the decision of the Navy-Marine 
Court of Military Review. The Court of Military Appeals found no 
"Presidential intent to ovemle Burton [in R.C.M. 7071'' and 

"22 M.J.  863 1A.C.M.R. 19861 
-'Id. at 864 a.1. 
-22 M.J. 933 IN .M.CMR 19881 
.*Id. at 987 
"122 M.J.  904 1N.M.C M R 19861 
"United Statas V. Hsrvey, 23 M J. 280 1C.M.A. 19861 lmemorandu opinienl. 
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questioned whether the President could "displace a judicial 
decision predicated on Article 10 of the Uniform Code."2'* 

This initial consideration by the Court of Military Appeals may 
signal the continued viabMty of Burton, or may give way to fuller 
consideration to come. Particularly as to the Burton ninety day 
rule, the similar ninety day provision of R.C.M. 707ld) should 
provide sufficient protection of speedy trial interests without a 
confusing multiplication of d e s .  As to the Burton demand rule, it 
would seem to be a rare case in which the protections of R.C.M. 
7071d) coupled with the 120 day rule of R.C.M. 707 would not 
provide the necessary protection.2'8 

XI. CONCLUSION 
The 1984 Manual for Courts-Martial speedy trial rule, R.C.M. 

107, has presented a new challenge to judge advocates. Staff 
judge advocates and trial counsel must ensue  the requirements of 
the rule are met. Defense counsel must be prepared to properly 
assert their client's speedy trial rights. Trial judge8 and appellate 
courts must discern and carry out the policy choices made by the 
rule. 

Significant errors have been made in construing the d e  to this 
point. In part, the rule is awkwardly drafted and needs corree. 
tions. Beyond the d e ' s  own discussion and analysis, the Ameri- 
can Bar Association Standards an speedy trial. and their cammen. 
tary, offer the most useful guidance to understanding R.C.M. 707. 

The greatest difficulty in implementing R.C.M. 707 will be the 
fundamental tension between two commonly held views concern. 
ing speedy trial. In  one view. it is believed the Government 
should reasonably be able t o  bring m accused to trial within the 
requirements of the speedy trial d e .  If the Government fails in 
that duty, the remedy of dismissal with prejudice is appropriate 
to insure the accused's speedy trial rights are enforced and to 
deter future Government delay. The policy choice of the ABA 
Standards and R.C.M. 707 essentially implemsnts this view. 
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The opposing view is that dismissal with prejudice often 
destroys the interest of justice in a fair and accurate outcome an 
the merits of a case and is to be avoided. Absent considerable and 
unreasonable delay, B desire by the accused far B speedy trial, and 
prejudice to the accused, no denial of the right to a speedy trial 
oecurs. This view is essentially implemented by the basic protec- 
tion of the sixth amendment right to a speedy This 
second view is also a reason courts have stmggled, and will 
struggle, to stretch and skew R.C.M. 707 to avoid the remedy of 
dismissal. 

Clearly both these fundamental views are comcc.  in part. 
Beyond R.C.M. 707, the challenge for lawyers is to find common 
ground that fairly and effectively implements the right to a 
speedy trial and also highly values a fair and accurate outcome an 
the merits of a ease. This middle ground may be better reached 
through the balancing analysis developed by the Supreme Court 
under the sixth amendment.2'6 than under a stricter rule such as 
R.C.M. 707. 

To the extent a speedy trial is desirable, but its denial does not 
undercut an accurate outcome on the merits of a ease through 
some prejudice to an accused, a remedy short af dismissal with 
prejudice seems appropriate. Increased scrutiny of unreasonably 
long pretrial restraint, sentence credit. and vigorous administra. 
tive policies requiring a speedy trial are possibilities. There is 
truth in the axiom. "The remedy should fit the right." 

"'The landmark ease on the sixth amendment right t o  B speedy mal IS Berker Y 

The approach we accept 1s a balancing test. YI which the candvcf of 
both the pimmrion and the defendant are werghed A balanevlg 
t e a l  nffessarily compels courts to approach speedy trral cases on an 
ad hoe bass .  We CM do Ltfle more than identify * m e  af the factors 
whxh c o u t e  rhovld assess in deteernuling whether a parficvlar 
defsndant har been d e p n v d  01 ha nght Though soms mght  express 
them in different wwys. we identify f o u  such factors: Length af 
delay, the mamn for ths delay, the defendant 8 m e r t m  of his tight, 
and prejudice to the defendant. 

Wingo. 407 U.S 514 119721 

Id.  a t  630. 
"'Id. 
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PUBLICATION NOTES 
Various books, pamphlets. and periodicals, solicited and 

unsolicited, are received from time to time by the editar of the 
Military Law Revirw. With volume 80, the Review began adding 
short descriptive comments to the standard bibliographic informn 
tion published in previous volumes. The number of publications 
received makes formal review of the majority of them impossible. 
Description of a publication in this section, however, does not 
preclude B subsequent formal review of that publication in the 
Review. 

The comments in these notes are not recommendations either 
for or against the publications noted. The opinions and condu 
sions in these notes are those of the preparer of the note. They do 
not reflect the opinions of The Judge Advocate General's School, 
the Department of the Army, or any other governmental agency. 

The publications noted in this section, like the books formally 
reviewed in the Mil imy  Law Reuiem, have been added ta the 
library of The Judge Advocate General's School. The School 
thanks the publishers and authors who have made their books 
available for this purpose. 

Whitebread, Charles H. and Slobogin, Christopher, Crimlnnf 
Procedure: An Analusis of Cases and Concepts (2d ed.). Mineah 
New York The Faundstian Press, Ine., 1986. Pages: 877. Index, 
Table of cases, Bibliography. Price: S26.95. Publisher's Address: 
The Foundation Press. he.. 170 Old Country Road, Mineola, New 
York 11501. 

Those of us who grew up with LaFave's Criminal Procedure 
hornbook on the "easy to reach" shelf of OUT personal legal 
libraries will be pleasantly surprised with Whitebread and 
Slabagin's CAminoi Procedure 12d ed.). Organized in a basic 
hombook.style format. its thirtyfour chapters are grouped under 
eight major headings: the fourth amendment, the fifth amend. 
ment, eyewitness identification, entrapment. the pretrial process. 
adjudication of guilt, the role of the lawyer, and the relationship 
between the federal and state courts. As might be expected, the 
heaviest emphasis is on fourth amendment law. but the authors 
address the full spectmm of criminal procedure issues. Although a 
few of the chapters wiU be of limited use to the military 
practitioner. such as those relating to grand juries and state court 
deviations from federal standards. on the whale the book is a 
valuable research tad .  Two features are particularly noteworthy: 
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each chapter ends with a short conclusion that summarizes the 
black letter principles in the relevant area, and each chapter 
includes a short bibliography of articles, studies, and books 
dealing with these issues. 

The authors state that they approached their task with three 
objectives in mind describing the present state of the law, tracing 
the historical development of that law, and suggesting a frame- 
work for analyzing the various issues. This methodology is highly 
successful, and lends itself well to the practitioner who wants a 
general overview of the subject matter. As opposed to other 
similar research aids, Criminal Procedure goes into sllghtly more 
detail about the facts of the important cases. Considering the 
Supreme Court's recent emphasis on the "totality of the circum. 
stances.'' as opposed to b r i g h t h e  rules, this technique helps the 
reader put a case's holding into better tactical perspective. The 
authors do not just deal with the facts and holdings of various 
cases. however. They weave the ease law into patterns and trends. 
and discuss the future implications of these trends. As appears to 
be the fashion these days, the authors are critical of many 
Supreme Court decisions, and mince few words in their critique of 
the Court's reasomng. As is not quite so fashionable, however, the 
authors ground their criticism on persuasive analyses of pre- 
Warren Court decisions as well as the Warren cases themselves, 
and underpin these analyses with concise policy considerations. 
Further, the authors are not overly one-sided in their criticism: 
they are more than willing to defend the Burger Court when it is 
attacked without persuasive justification. 

Perhaps the best reason to get a copy of Cnminal Procedwo, 
however, is that it is the most up-to-date reference work of its 
kind currently available. Criminal procedure is an area of the law 
that changes rapidly, and a research md that includes recent case 
law in its overall framework is a quantum leap better than one 
only two or three years old. For example, Criminal hocedure 
discusses such important recent cases as L'nited States u Inadi, 
Oregon v Elstad, Botson V .  Kentucky, and Nix U. WhLteside- 
cases that appear only in the inevitably msjointed pocket parts of 
similar works, if at  4. Of course, a few years down the road 
Criminal Procedure will be similarly dated, but in the interim it 
can be a valuable reference tool. In a field where verdicts can turn 
on an attorney's familiarity and understanding-or lack thereof- 
of recent ease law. 826.96 is a pretty good price to pay for what 
Criminal Procedure has to offer. 
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Lorn and Legal Information Directory. 4th Edition. de. Steven 
Wassemian end Jacqueline Wassermm O'Bnen. Detroit, Michi- 
gan: Gale Research Co., 1986. Pages: 813. Price: $280.00. Publish. 
er's addresee: Gale Research Co., Book Tower, Detroit, Michigan 
48226. 

This new edition of the Law and Legal Information Directory 
includes four new sections: Lawyer Referral Services, Legal Aid 
Offices, Public Defender Offices, and Legislative Manuals and 
Registers. The scape of the work covers more than 11,260 entries, 
arranged in 21 chapters according to type of information s a u c e  
or service. In addition to the sections already mentioned, the 
volume covers: 

National and International Organizations 
Bar Associations 
Examinations and Admission 
Federal Court System 
Highest State Courts 
Federal Regulatory Agencies 
Law Schools 
Continuing Legal Education 
Paralegal Education 
Scholarships and Grants 
Awards and Prizes 
Special Libraries 
Information Systems and Services 
Research Centers 
Legal Periodicals 
Book and Media Publishers 
Speaker Bureaus 

The best attribute of the directory is its comprehensiveness. It 
compiles entries for which access would otherwise be limited tu 
directories covering specific subject matters. In fact, nine of the 
twentyone chapters consist mainly of entries from other Gale 
directories. In addition. each section is self-indexed in accordance 
with the requirements of that particular section. Thus, each 
chapter can be used independently to locate specific types of 
information sources. 

The only reservation with respect to the directory is its rather 
formidable pric~-$280.00-partieuiarly as the information will 
quickly became outdated. Although the data in ths volume is 
current, the rapid rate of change, growth, and adaptation in the 
legal field means that much of the information will be superceded. 

271 



MILITARY LAW REVIEW [Vol. 116 

On the other hand, later information should be available from the 
organizations and publications catalogued in each chapter. 

Kubey, Craig: Addleatone, David F.: O'Dell, Richard E.: Snyder. 
Keith D.; Stiehman, Barton F.: and Vietnam Veterans of America, 
The Viet Vet Suruiual Guide, Horn to Cut Through the Bureoueracy 
and Get What You Need-And Are Entitled To. New Y o r k  Facts on 
File Publications, 1986. Pages: xx, 331. Appendices, index, s a m  
ple forma. Price: $19.95. Publisher's Address: Ballantine Books, 
Random House, Inc., 201 East 50th St., New Y o r k ,  New York  
1W22. 

This handbook is a stepbystep consumer guide to services 
available to meet the unique needs of Vietnam Veterans. I t  is 
"designed to help the Vietnam Vet figure out what he is entitled 
to and how to go about getting it.'' The book is easy to read and 
understand, and will be an aid to  Vietnam Veterans and those 
who desire to work with them to obtain their entitlements. 
Particular emphasis is given to dealing with the Veterans 
Administration, and where to go far help. including lists of 
organizations, people. and publications. 

Included are an n d e p t h  coverage of the Agent Orange issue 
and chapters on Overpayments by VA, Pensions, Medical Ser- 
vices, Psychological Readjustment, Employment lincluding start. 
ing a business), Education and Rehabilitation, Housing lincluding 
VA loans and foreclosuresl. Obtaining and Correcting Military 
Records, Upgrading a Discharge, Making Claims to VA and 
appealing if turned down. 

War Crimes, War Criminals, and War Crimes Triala: An Annotated 
Bibliography and Source Book. ed. Norman E. Tutorow. Westport. 
Connecticut Greenwood Press, 1986. Pages xx. 648. Abbrevia. 
tiom: glossary: journals and other periodical literature consulted: 
index of authors, subjects, and topics. Price: $65.00 Publisher's 
address: Greenwood Press, 88 Post Road West, Weatport. Cow 
nsetieut 06881. 

This bibliography does not purport to be an exhaustive 
compilation of publications on war crimes, war criminals. and war 
crimes trials. There are thousands more English-language works 
that  could be added, not to mention thousands of U S  govern. 
ment documents. Just  as many accessible research materials are 
available in the archives of Belgium, Great Britain, France, 
Germany, the Netherlands, and Poland. 
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The purpose of this volume, however. is to be "representative" 
of the vast variety of information an war crimes, war criminals, 
and war crimes trials. In that regard, the bwk  serves rather well. 
By arranging in logical order the major works and documents, 
this bibliography opens the door for the researcher to pursue 
other sources. 

With annotations for the major publications, the author gives a 
survey of his sources. lists early war crimes trials, and deals with 
all aspects of World War I1 war crimes. Two sections put special 
emphasis on the Holocaust and on Concentration camps. The 
latter part of the book includes material on the 1961 trial of 
Adolph Eichmann in Jerusalem. the Vietnam War, and the 
"International War Crimes Tribunal" founded by Bertrand Rus. 
sell. 

The 4600 references in the bibliography include monographs, 
government documents, dissertations. and periodical articles. The 
appendix contains the text of the London agreement for the 
prosecution and punishment of the major WBI criminals of the 
European Axis as well as the Charter of the Nuremberg Interns. 
tional Military Tribunal. The appendix also lists the IMT defsnd- 
ants and their defense counsels, and names all the AUed 
prosecution teams. 

The bibliography is well-balanced. I t  includes revisionist works. 
and works that question the legal and ethical basis for the victnrs 
to try the vanquished. 
An Annotated Bibliography o f  US. Marine Corps History, ed. Paolo 
E. Coletta. Lanham, Maryland: University Press of America, Ino., 
1986. Pages xiii. 417. Abbreviations, author index, subject index. 
Price: 537.50 Publisher's address: University Press of America. 
h e . ,  4720 Boston Way. Lanham, Maryland 20706. 

This comprehensive list of 3,911 titles deals not only with 
strictly Marine Corps matters, but also gives appropriate stten. 
tion to diplomatic, maritime. naval, military, aviation, geographi. 
cal, political, economic. social, intellectual, scientific. technological, 
organizational, administrative, and personal history relevant to 
the Marine Corps. 

The extensive space devoted to personal papers and to tran. 
scripts of oral interviews enhance the human aspect of Marine 
Corps history. The volume also lists selected bibliagraphical aids 
and reference books to aid the researcher. A chapter on "Special 
Subjects" includes Ceremonies and Drills. Decorations and 
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Awards, Minorities. Music, Religion, Uniforms and Insignia, 
Women Marines, Marine Wives and Widows. and Giants of the 

Of special aid to the researcher is the provision of library call 
numbers for books. which obviates the inconvenience of traveling 
to and from the card catalog. 

Reid. Pat, Major, and Michael, Maurice. Prisoner of War. New 
York Beaufort Baoka, 1984. Pages: 192. Photographs, index, 
bibliography. Price: $17.95. Publisher's address: Beaufort Books 
Publishers, 9 E. 40th St., New York. New York 10016. 

The author was an officer in the British Expeditionary Force in 
World War I1 and became a prisoner of war in Germany from 
1940.42 before escaping to Switzerland. 

PTisonei of War is a history of the treatment, psychology and 
lives of prisoners of war from the ancient world to the present. 
Major Reid contrasts the historical differences in treatment of 
prisoners of war in the Far East and Russia with their treatment 
in the West. Many photographs of prisoners of war, their quotes, 
and their wartime journal entries are incorporated throughout the 
book to aid the reader's understanding of the subject, 

The author points out that  it is easier to provide humane 
treatment for smaller groups than for larger groups of prisoners 
of war. He expresses concern that, with the current requirements 
under international conventions for the treatment of prisoners of 
war, the next war, if there is one, may find some armies not 
giving quarter and not accepting surrender. 

Major Reid provides a very readable, but, at  times. quite 
disturbing discussion of prisoner of war issues. Every military 
attorney should become familiar with his viewpoint. The problems 
and questions the author raises are identical to those that 
military practicioners will continually face when providing opera. 
tional law support te soldiers and their commanders. 

Biological and Toxin Weapons Today. ed. Erhard Geissler. New 
York: Oxford University Press. 1986. Pages: Ai, 207. Glossary. 
references. index. Price: $38.00. Publisher's address: Oxford Uni. 
versity Press, 200 Madison Avenue, New York, New York 1W16. 
This book was compiled in anticipation of the second Review 

Conference of the Biological Weapons Convention in Geneva in 
September 1986. The chief author is Dr. Erhard Geissler, who 
agreed to take responsibility for the book with the Stoekholm 
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International Peace Research Institute, a Swedish disarmament 
organization. 

The book raises a number of important issues. The introduction 
of genetic engineering, protein engineering, and other biotechnolo 
giss has made possible the development of new biological warfare 
and toxin warfare agents. Thus, the potential far the development 
and use of biological warfare and toxin warfare agents has 
increased dramatically. In addition. problems of definitions in the 
international negotiation process continue to occur: toxin warfare 
agents are often mistakenly considered to be biological weapons. 
and definitions of biological warfare occasionally include toxin 
warfare agents. One chapter raises the problems inherent in the 
verification of biological and toxin weapons treaties. 

In the final chapter, the authors and B number of other eminent 
scientists from both East and West endorse an agreed set of 
conclusions and recommendations for consideration by the parties 
to the Biological Weapons Convention. The book should be of 
interest to anyone involved in science policy or armamenti 
disarmament issues. 

Yearkok on Socialist Legal Systems. 1986, ed. W.E. Butler. Dobbs 
Ferry, New York Transnational Publishers, he . ,  1986. Pages h, 
209. Price: $67.00. Publisher's address: Transnational Publishers, 
h e . ,  P.O. Boa 7282. Ardsley-m-Hudson, New York 10503. 

This compilation of legal writings from various Eastern Bloc 
law professors purports to sew0 the cause of comparative legal 
analysis. I t s  contributors include P. Cosmovici of the University 
of Bucharest, M. Deszo of the Hungarian Academy of Sciences, 
S.A. Ivanov of the U.S.S.R. Academy of Sciences, and seven 
faculty members from Warsaw University. 

I t  is difficult to take seriously B "legal" study that contains 
passages such as  this one, regarding the Russian occupation of 
Poland 

The liberation of the country by the Red Army and the 
Polish People's Army created during 1943 in the Soviet 
Union made it impossible for the Landombased Polish 
authorities to govern. I t  also meant a change of type of 
State and form of administration, 

Initially after the war in Poland, just 8s in the other 
people's democracies, the democratic structural ap. 
proaches of an earlier time were reinstated. . .  . The 
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political and legal transformations made in Poland after 
World War 11, particularly after 1948, were consolidated 
in the Constitution of 22 July 1962, still m force as 
amended to this day. The mis t  important legal and 
political structural changes in this Constitution were the 
rejection of Montesquieu's concept of separation of pow 
era and its replacement by the concept of unified State 
power and. among others, total transformation of the 
national economy (nationalization1 and a reform of the 
structure of territorial administration. [pp. 60.611, 

These essays mainly serve to justify the existence of totalitar. 
ian systems. not to further the aims of international and 
comparative legal studies. 

Societ General8 Recoil World Wnr II, ed. Igor Vitukhh N e w  York 
Sphinx Press, he., 1981. Pages avi, 413. Illustrstians. Price: 
$15.95 Publisher's address: Sphinx Press, Inc,, 59 Boston Post 
Road, P.O. Bar 1624, Madison, Connecticut 06443.1524. 

The "Great Patriotic War" continues to be central to the 
Russian psyche, and this book should be read. if for no other 
reason than to gain an insight into that psyche. The book delivers 
what the title promises: the memoirs set forth the story of the 
war as told by the Soviet generals who had worked out the plans 
for the military operations and were in charge of carrying them 
out. 

The accounts are limited to the decisive main stages of the war 
years: the battle for MOSCOW, the now legendary Stalingrad battle, 
the 900.day blockade of Leningrad, the battle of Kursk, the 
"liberation" of Europe. the storming of Berlin. and finally, the 
defeat of Japan Authors include Zhukov, Vasilevsky. and Konev. 

The memoirs for the most part are exciting and informative 
Unfortunately. they are pervaded by a tiresome propagandistic 
style. a d  are interspersed with pointless radio broadcasts by 
Stalin and Molotov. 

Gray. Colin S., Maritime Straiegy, Geopolitics, and the Defense of 
the West. N e w  York Ramapo Press. 1986. Pages dii ,  85. Price: 
$8.95. Publisher's address: Ramapo Press, 363 Seventh Avenue, 
New Y o r k .  N e w  Y o r k  10001. 

This treatise is a followup to the author's best selling 1977 
book, The Geopolitics of the Nudear Era. The new work succeeds 
in updaang our strate& maps with refined coordinates and new 
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dimensions. I t  illustrates the 1andpower.seapower contest that 
underlies the Soviet-American postwar rivalry, and analyzes the 
current defense debate between advocates of "maritime strategy" 
and supporters of B "coalition defense." 

Policymakers have a tendency to miss the importance to 
Westem defense of obscure choke points like the Strait of 
Hormuz or the Yucatan Channel, although the latter may have 
more bearing on ultimate victory in global war than all the 
glamorous weapons systems. Military power must inevitably be 
projected through, across, or around intractable geography. 

The author maintains that the United States, as the leader of a 
multilateral navd alliance, must gain control of the world's oceans 
in order to prosecute any feasible allied defense design on land. 
He also emphasizes that seapower can be decisive only in 
conjunction with continental defense, which saps the main 
strength of a landpower enemy. 

Overall, Dr. Gray's raadmap of modem geopolitics succeeds in 
demonstrating the true synergy of land, sea, and aerospace 
capabilities in a defensive strategy for the West. 

Larsan, Joyce E. and Bodie, William C., The Intelligent Laupep 
son's Guide to 'Star Wars." New York: The National Strategy 
Information Center. he., 1986. Pages: dx .  69. Illustrations, 
Glossary, Further Reading List. Price: 86.96. Publisher's address: 
The National Strategy Infomation Center, Ine.. 150 E. 58th St., 
New York, New York 10155. 

This concise handbook deals with the major issues surrounding 
the Strategic Defense Initiative ISDII, or "Star Wars." I t  
contains 16 essays in question-and.answer form covering the most 
commonly asked questions about SDI. 

The Guide does not have an imdepth discussion of the myriad 
issues that the Strategic Defense Initiative has raised. Readers 
familiar with SDI will find the treatment too elementary. Those 
who have no background in the area, however, will find a good 
overview of this complex subject, 

Although the National Strategy Information Center, Inc.. the 
publisher, "espouses no political causes," this handbook clearly 
leans toward supporting the SDI. 

Laager, Peter H.. Dansatlontic Discord and NATO's Crisis of 
Cohesion. Washington, D.C.: Inetitute For Foreign Policy Andy- 
sis, Inc., 1986. Pages: nii ,  94. Price: $9.95. Publisher's a d b m :  
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Pergaman Press, Maxwell House. Fairview Park, Elmeford. New 
York 10623. 

This hook analyses the internal and external pressures that are 
threatening the NATO alliance. I t  examines political, psychalogi. 
eal, StNcturd,  and cultural factors that are affecting the unity 
and purpose of the dhance. The author also points to "silver 
linings" in NATO's storm clouds. 

Particular attention is given to the nuclear debate, East.West 
political relations, burden sharing between the allies, and discord 
over out.of.area issues. particularly in Latin America. 
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